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PART II—Section 3—Sub-section (ii)

TRT TR & HATAAT (TAT HATAT & Glgahe) g0 9 vy 10 wifafad sreer shw s

Statutory Orders and Notifications Issued by the Ministries of the Government of India
(Other than the Ministry of Defence)

EREEIEE]
(R =g fasmn)
T3 faeett, 20 S99, 2021

FT. oM. 41— Straer T e sfafaerm, 1956 (1956 =1 31) it &y 4 g 9
AIfFAT T TART FIA g, Feal T AL, TAET, TASCHT SIS 6T FIEAH [IHee & &I HAFII
ATy ofT gl Aigedt (S0 fafar: 8.6.1963) #r famT+ 1.2.2021 & AT THF THTT TIHATL TZ0
F T TG | T AT il qrrg (147q 30.6.2023) T STTAAT T <M T, ST AT T8l
T, 2,05,400-2,24,400 9T F JqFHTT H ARATT S(ra= S187 70 o Jaer Faers & 98 9 [
FLAT Bl

[T, &. T-15011/02/2020-F1-1]

s AT, A 9f=>a

140 GI/2021 (93)
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MINISTRY OF FINANCE
(Department of Financial Services)
New Delhi, the 20th January, 2021

S.0. 41.—In exercise of the powers conferred by section 4 of the Life Insurance Corporation of India
Act, 1956 (31 of 1956), the Central Government hereby appoints Shri Siddhartha Mohanty (date of birth:
8.6.1963), Chief Executive Officer, LIC Housing Finance Limited as Managing Director, Life Insurance
Corporation of India, in the pay scale of Rs. 2,05,400-2,24,400 with effect from the date of assumption of
charge of the post on or after 1.2.2021 and up to the date of his superannuation (i.e.,30.6.2023), or until further
orders, whichever is earlier.

[F. No. A-15011/02/2020-Ins.1]
VINOD KUMAR, Under Secy.

F1fil, = frFraa T Yo Wy
(i si sfRreqor favmT)
% feeett, 18 STy, 2021

T, 42.—F7x AL, TARGNT faodl AT qierd w194 stterf=aH, 1946 (1946 F1 25)
FT &I 5 HT IT-GTT (1) FUST 9T 6 FIT T&T ATHAT FT TART FId g0 ATITAA T2 ST
TEHR & gasar Fanr o e g, o, Seee fit o sfeeEar |, dreresi-
18/2011/619, fa=ier 29 79, 2020 F ATLAH H TN GgHIT &, AT FU€ Higar (1860 FT 45) #Fir
4TYTT 409, 468, 471, 477-T, 34 9T =TT ooy wferfr, 1988 (1988 T 49) F &<y 13(2)
Tt e 13(1)E) & 13 (1)) () & (i) F T =5 THerEr (drarssh) T qrer @)
01/2012 (T & el ve §R2ar £ 4110 409, 468, 471, 477-T, 34 ¥ qad FTHEAT HTHAT .
12/2011 % =9 | T) T HaTAT TITE(T) FT w0 TAT UH FTULTA(E) | [ IT 399 Hag e
OTATH, FOILOIT /AT TS US/3IaT IHT §eqagY | o0 T A7 Iegt a=AT & Ioael fohedlt o
AUTY T A-AT A % o0 faoett e qferm et & gaeat it orf<pal sfiT sEneee &7
faeq F9eq =TS a9 ST H FAT B

[T &. 228/11/2020-TE-11]
. gt By, s At

MINISTRY OF PERSONNEL, PUBLIC GRIEVANCES AND PENSIONS
(Department of Personnel and Training)

New Delhi, the 18th January, 2021

S. O. 42.—1In exercise of the powers conferred by sub-section (1) of section 5 read with section 6 of the
Delhi Special Police Establishment Act, 1946 (25 of 1946), the Central Government with the consent of the
State Government of Arunachal Pradesh, issued vide Notification No. VIG-18/2011/619 dated 29th April, 2020
of Department of Vigilance : Civil Secretariat, Papumpare, Itanagar, hereby extends the powers and jurisdiction
of the members of the Delhi Special Police Establishment to the whole State of Arunachal Pradesh for
investigation into the offence(s) relating to SIC(VIG) PS Case No. 01/2012 under sections 409, 468, 471, 477-
A, 34 of the Indian Penal Code (45 of 1860) and section 13(2) r/w sections 13(1)(c) & 13(1)(d)(i) & (ii) of the
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Prevention of Corruption Act, 1988 (49 of 1988) (Previously registered as Bomdila Case No. 12/2011 under
sections 409, 468, 471, 477-A, 34 of the Indian Penal Code); and any attempt, abetment and/or conspiracy, in
relation to or in connection with such offence(s) and/or for any other offence committed in the course of the

same transaction or arising out of the same facts.
[F. No. 228/11/2020-AVD-II]
S. P. R. TRIPATHI, Under Secy.

T foeett, 19 STasY, 2021

T3, 43.—Fex TCHTY, &€ Thehar Sf24T, 1973 (1974 7 2) &t &meT 24 F IT4TT (8) 5T
Taed QAT T SN Fd gU srreraaar, AT aref = A7 St AT |, A -2(3)/87-F . 7
3T 2017 #HT HTeT |, 3639 ¥ HE1es ATAAT |, AHI-3(TH)/07-F1. & 3Ig9d 2018 #Hf
T &, 2239 FT faoetl AT qiere TT9 (FET A0 s437) T AT | FeAshedl I=9 AT,
FIARIAT H T T ATHAL § 3T T SH HHTHT TAAT IHb AqUNIE 7T HIHAT HT HATAT FHLel
¥ foro fegfa &t ardia & &= ad i srafer & fore = a1 Foee g T, S oft gger 21, f&ew
AT ATHATSTH F =7 H FFa Fm g |

[T. &. 225/05/2020-TE1-11]
e T3, P, e g

New Delhi, the 19th January, 2021

S. 0. 43.—In exercise of the powers conferred by sub-section (8) of section 24 of the Code of Criminal
Procedure, 1973 (2 of 1974), the Central Government hereby appoints Shri Partha Ghosh, Advocate as Special
Public Prosecutor for conducting CRR No. 3639 of 2017 arising out of CBI Case No. RC-2(E)/87-Kol and CRR
No. 2239 0f 2018 arising out of CBI Case No. RC-3(S)/07-Kol, on behalf of Delhi Special Police Establishment
(Central Bureau of Investigation) in the Calcutta High Court at Kolkata and for other matters arising out of these
cases or connected therewith or incidental thereto for a period of three years from the date of appointment or till
disposal of the cases, whichever is earlier.

[F. No. 225/05/2020-AVD-II]
S.P.R. TRIPATHI, Under Secy.

T feeett, 19 STy, 2021

T, 44.—Fx qLFIY, T TiHAT Gigar, 1973 (1974 7 2) ¥ €17 24 FT ITLUTT (8) FIT
TEed ATFTAT T TN FLd g0 ATeaarar, ot stfdad =T F7 Hierers qardr €. e -2(3)/87-F1.
H IZ9A 2017 T HIATAR &, 3639 T HATATE ATHAT . ATHI-3(TH)/07-FTT. |/ I 2018 ¥
AT &, 2239 FT faeeft ey Qe wmae (FEr dvawor s331) T A F Feshed] I=9 AT,
FIAHTAT H ST T ATHAT F I AT IHY HATT AT I8H ATURIE ST ATAAT FT HATAT FLeA
& forw faggfera &t arie & 9 a6 sater & o 3 /e &1 Ave™ g 3%, S ft 92 2, fFaw
AT AT o = | T FdT g |

[FT. . 225/05/2020-TH=1-11]
e, fy.eme. By, sEw At

New Delhi, the 19th January, 2021
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S. O. 44.—In exercise of the powers conferred by sub-section (8) of section 24 of the Code of Criminal
Procedure, 1973 (2 of 1974), the Central Government hereby appoints Shri Anirban Mitra, Advocate, as Special
Public Prosecutor for conducting CRR No. 3639 of 2017 arising out of CBI case No. RC-2(E)/87-Kol and CRR
No. 2239 of 2018 arising out of CBI Case No. RC-3(S)/07-Kol, on behalf of Delhi Special Police Establishment
(Central Bureau of Investigation) in the Calcutta High Court at Kolkata and for other matters arising out of these
cases or connected therewith or incidental thereto for a period of three years from the date of appointment or till
disposal of the cases, whichever is earlier.

[F. No. 225/05/2020-AVD-II]
S.P.R. TRIPATHI, Under Secy.

T feeett, 19 STy, 2021

T3, 45.—ex TCHTY, € Thehar df24T, 1973 (1974 7 2) &t &meT 24 FT IT4TT (8) 5T
TaT AfRAl FT TART Fd gu, off T Jarer ofiw ot e gia stfeasaret #1, fFaw =amamedier
AT, GEER [, FIF A0 o320, TETETR i [&e g s e a1 qasreor
TATAAT § FET A0 20 JTHAT &, AT 120201970004 & T[T TS, TALEA AT 177
HIHAT oq Taed! [T I SO (Fea i d e 007 s430) FIRT He9d 3<h AT & a0l 6 HaTaq
& form, St fAgfer it i & o1 a9 & forg a7 et & e 9%, 39 | S f gEav g, e
AT ATITSH & &9 § HIaFd Feadl g |

[FT. . 225/08/2020-TH=1-11]
e fy.ame, By, sew At

New Delhi, the 19th January, 2021

S. O. 45.—In exercise of the powers conferred by sub-section (8) of Section 24 of the Code of
Criminal Procedure, 1973 (2 of 1974), the Central Government hereby appoints Shri. Ravi Prakash and Shri.
Zoheb Hossain, Advocates as Special Public Prosecutors for conducting prosecution of Central Bureau of
Investigation Case No. RC1202019A0004, Central Bureau of Investigation, Anti Corruption Branch,
Ghaziabad, instituted by Delhi Special Police Establishment (CBI) in the Court of Special Judge, Anti
Corruption, Central Bureau of Investigation, Ghaziabad and appeal, revision or other matters arising out of the
said case in appellate or revisional courts established by law, for a period of three years from the date of their
appointment or till the disposal of the case, whichever is earlier.

[F. No. 225/08/2020-AVD-II]
S.P.R. TRIPATHI, Under Secy.

TS Ud TN HATET
(aTforsr fasm)
TE faeeft, 18 S, 2021
FAT. 46— T, At (orar Fer g Adeorn) stafem, 1963 (1963 =1
22) T &Y 7 FT ITTT (1) 3 A1 9fq, FHara (orer e ua e =, 1964  Fae
12, 3 ST (2) FTT & RN T AN F3d g0, HHE seauaeie M fear yreae s,

Z "eAT 23-13-28, wuw ua i ao, wifaur fafesy, atrwe whe, femamaw-530001 (&
TAGTATT 3h SATHFHLIT HIAT SITUAT) T TH SATEEAT & T TS § THT 6 TG & A
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U & Aty & forw, AT §o1ad it e TSI § TR ATLT TEHTL 0l SATe=T 6 a1
a7 fAfde faqi® 20 famwaw, 1965 Ft stfarg=mr it wwear Fr.am. 3975 T7 famis 20 faww,
1965 T ATFEAT He F.3M. 3978 F Tgd THIAT ATHAAT H IUTEE AqgHAT § ey gF=s sie
qTEH THE-|, AT, Alg ATEH, HIAIS TTEwh, FLHAITAIS qTAT FTFETEE 3T THE-11, rAid, wH
HAEH TAT SX02ed & WA § Q@ Aefeaq odl & e e+ 99+, [mes 9T,
FIHATST IO 3T FOMIGHT T H IFq @IS Ud STTEF o AL Fle 6 (T Uehr STTHHLT o6 &
H AT ST 8, AT

() Tg ATHFHTOT, G M srared qyg-1 &1 =ara (FLreron) =W, 1965 afas i soes
ag-11 &1 Aara (FdTen) [aw, 1965 % MW 4 & qde [fAfee Aaa 5 a9
AUATE ST ATl AreAor it ggfa &t Stt= & forg Fara e ofug grer BT
AR SATEHRTRAT HI T FAeTy 0, 377

(i) =g sAfSrweor, =o srfeRgEET § 7ot fAfAfEce sraa #mf 1 fAoares w5 & oo, Ao

(FYeqor & 3poreT =) et e aiwe s a9-aaa w7, T =7 )
o o et & sag 2T

[T, /. F-16014/3/2021-F=ta e

fEaTeRe ATy o, |9 at=a

MINISTRY OF COMMERCE AND INDUSTRY
(Department of Commerce)

New Delhi, the 18th January, 2021

S. 0. 46.—In exercise of the powers conferred by sub-section (1) of section 7 of the Export (Quality
Control and Inspection) Act, 1963 (22 of 1963) read with sub-rule (2) of rule 12 of the Export (Quality Control
and Inspection) Rules, 1964, the Central Government hereby recognises M/s Inspectorate Griffith India Private
Limited, Door No. 23-13-28, 1st and 2nd Floor, Fatima Building, Thompson Street, Visakhapatnam — 530001
(hereinafter referred to as said agency), as an agency for a period of three years with effect from the date of
publication of this notification in the Official Gazette , for the inspection of Minerals & Ores, Group - I, namely,
Iron Ore, Manganese Ore, Ferromanganese and Bauxite; and Group — II, namely, Chrome Ore and Barytes as
specified in the Schedule annexed to the notification of the Government of India in the Ministry of Commerce,
published in the official Gazette vide number S.0.3975 dated 20th December, 1965 and S.0.3978 dated 20th
December, 1965, respectively, prior to export of the said Minerals and Ores at Visakhapatnam Port,
Gangavaram Port, Kakinada Port and Krishnapatnam Port, subject to the following conditions, namely: -

(1)  the said agency shall give adequate facilities to the officers nominated by the Export Inspection
Council in this behalf to carry out the inspection specified under rule 4 of the Export of Minerals
and Ores — Group I (Inspection) Rules, 1965 and the Export of Minerals and Ores — Group II
(Inspection) Rules, 1965;

(i1) the said agency, in performance of their function as specified in this notification shall be bound
by such directions, as the Director (Inspection and Quality Control), Export Inspection Council
may give in writing from time to time.

[F. No. K-16014/03/2021-Export Inspection]
DIWAKAR NATH MISRA, Jt. Secy.
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BT AT

% faeell, 22 SENT, 2021
B3NN, 47.—PIIAT TIRD &7 (31514 iR AT ff=aH, 1957 (1957 &1 20) (KT 04

TG TTAN Sad AAIH HET AT &) B URT 9 DI IUIRT (1) & 39 SIN), 9RA & <qora=, AT 11
TS 3, UGS (ii), AN, 3 FHER, 2020 H UBIIT WRA ARPHR & DRI HAAT DI AR A=A[D
P1. 370 875, ANRI 28 TATRR, 2020 & YHRM WR, Iad MG F Her = Jgdl H affd g ([ g9
UG I¥ET Iad qH BT AT 7) SR YA W AT [IH W B T AfBR, o SITRH B GRT 10 B
SURT (1) & o1efiH, Wt faeet Tl & gaa gIaw, Tfad ©U | w1 WRaR H [AfRd & v o

IR, B AR & Ig GO 8 T ¢ b AT e dladblesd fofics, dUd IS,
STHER AT 60, FTAT [emAYR—495006, BTIATE (G §9H SAD JTAN IF TGN HFIAI HEl AT
2), W el &R wrdl @1 S i WReR 39 M SRR v Sfad |9e), srgute o’ @ o
dIR € |

AT A, B WRBR, I AFIH B ORI 11 BT SWIRT (1) §RT U Il &7 YART B
8, I8 fdw <t © & 59 uer Mt Sad 37.619 TR (GFTRT) AT 92.96 TS (SFTW) 4fH H a1 4
W B T AOPR, IRE 3 IJERER, 2020 4 I WIR H 39 UR [RRd 9 | @1 991,
frferRad fdemt ik ordf & orfiF Y8d gU, Saa WRaR) wroe # A 81 S, srerfq —

(1) WRER HHE, Iad AT & Iyeel iR 3 GATd A & e g s@enRa ufiax,
1Sl, ATl Mfe A HefRT iR I &1 7Ql B g A A PR,

2) Sad JfSfTH B aRT 14 & 3 TH B0 BT ToA fhar S RTAH TRERT HHEA]
ERT O (1) @ 3EfH, e IHHI BT AR A & YAl & oy 3R T foody arfdrawor
AR IE AMBROT BT FETIAT PR B o e Al & dadi # ST T &I a8
Y ST iR 39 UK fifed Sad 9l 4 o1 959 R & AfaR & oy a1 I7a dag |
fafde wriarfzal, oier wfed, onfe @1 99 Swd 9l & Al AN HH gRT a8
ﬁ'ﬂjﬁﬂﬁﬁ;

@) WRAN HHE, g WHR AT I USHIRAT B, U Gl 3 = & Hay 4, arfayfed
SOl S 39 geR RRT Sad 4 H W SS9 R @ IRl @ aR H S AR AT
IS USHIRAT gRT A1 3% fdeg fh<l erfarfedl & ddg & ravas &,

@) PRI FHAI Bl Do APR b Y4 AR B 941, Iad A R Iqb ALBR DI
ey o= aafad @t SidRa wxet @) wfdd &1 8RfY |

(5) RER HFAI, T A iR wal @1, O B WRESR ERT, 5 HH IMIeIF B, Iad
3 fafdre e @ ford fou S0 a7 SfeRIfUg @t U, urers &y |

[BT. . 43015 /09 /2017-TU UUS 3MMETR]
M RRMRT WRIe, Su Afq

MINISTRY OF COAL

New Delhi, the 22nd January, 2021

S. O. 47.—Whereas on the publication of the notification of the Government of India in the Ministry of
Coal number S.0O. 875, dated the 28" September, 2020 published in the Gazette of India, Part II, Section 3, sub-
section (ii), dated the 3™ October, 2020 issued under sub-section (1) of section 9 of the Coal Bearing Areas
(Acquisition and Development) Act, 1957 (20 of 1957) (hereinafter referred to as the said Act), the lands and
the all rights in or over the land described in the Schedule appended to the said notification (hereinafter referred
to as the said land) vested absolutely in the Central Government free from all encumbrances under sub-section
(1) of section 10 of the said Act.

And whereas, the Central Government is satisfied that the South Eastern Coalfields Limited, Seepat
Road, P. B. No. 60, District-Bilaspur-495006, Chhattisgarh (hereinafter referred to as the Government
Company) is willing to comply with such terms and conditions as the Central Government thinks fit to impose
in this behalf.
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Now, therefore, in exercise of the powers conferred by sub-section (1) of section 11 of the said Act, the
Central Government hereby direct that the land measuring 37.619 hectares (approximately) or 92.96 acres
(approximately) and all rights in or over the said lands so vested, shall, with effect from 3™ October, 2020
instead of continuing to so vest in the Central Government, shall vest in the Government Company subject to
the following terms and conditions namely:-

(1) the Government Company shall make all payments in respect of compensation, interest,
damages, etc. and the like, as determined under the provisions of the said Act and other relevant
law;

(2) a Tribunal shall be constituted under section 14 of the said Act, for the purpose of determining
the amounts payable by the Government Company under condition (1) and all expenditure
incurred in connection with any such Tribunal and persons appointed to assist the Tribunal
including all expenditure incurred in respect of all legal proceedings, including appeals, etc. for
or in connection with the rights, in or over the said land, so vested, shall also be borne by the
Government Company;

(3) the Government Company shall indemnify the Central Government or its officials against any
other expenditure that may be necessary in connection with any proceedings by or against the
Central Government or its officials regarding the rights in or over the said lands so vested;

(4) the Government Company shall have no power to transfer the aforesaid rights in the said lands so
vested, to any other persons without the prior approval of the Central Government; and

(5) the Government Company shall abide by such directions and conditions as may be given or
imposed by the Central Government for particular areas of the said lands as and when necessary.

[F. No. 43015/ 09/ 2017-LA&IR]
RAM SHIROMANI SAROJ, Dy. Secy.

=9 UG TSR AATAd
T5 faeel, 15 S, 2021

P13 48 —3MEMTH fdare ARFRH 1947 (1047 BT 14) BT &R 17 & JFART H HalI PR

#. e dRUNTA oM sfear o1, dag Frinal R S dvarl & dF ey ¥ ffde siefie
faare H B WRAR ARS ARTHIOT /379 AT, STTAYR & YIS (44 /2016) DI YHIRIT BT @
Sl Bl ARBR DI 15.01.2021 BT UTG 3T AT |

[¥. TA-29012 /21 /2016318 3R (TH)]
49 9, U e
MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 15th January, 2021

S.0. 48.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 44/2016) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court, Jabalpur as shown in the Annexure, in the industrial dispute between the management of M/s. Cement
Corporation of India Ltd., and their workmen, received by the Central Government on 15.01.2021.

[No. L-29012/21/2016-IR(M)]
NAVIN VAIDYA, Dy. Director
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/44/2016
Present: P. K. Srivastava, H.J.S..( Retd)

Shri Jeet Singh Kshatriya,
Purani Basti, At& PIO-Akaltara,
District Janigir-Champa (CG)-495552 ...Workman
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Versus
The General Manager
Cement Corporation of India Ltd.
At& PIO-Akaltara,
District Janigir-Champa (CG)-495552 ...Management
AWARD
(Passed on this 16" day of December 2020)
1. As per letter dated 12/4/2016 by the Government of India, Ministry of Labour, New Delhi, the

reference is received. The reference is made to this Tribunal under Section-10 of I.D.Act, 1947 as per
Notification No.L-29012/21/2016-IR(M). The dispute under reference relates to:

“Whether the action on the part of Management of CCL Akaltara Unit at first transferring Shri Jeet
Singh Kshatriya from Akaltara to Kolkata and again based on his request letter Dated 13-2-1991 from
Kolkatta to CCI Unit Akaltara on reversion ground as per the order dated 5/3/1991 and again not
considering his request on family problem ground to be retained at Akaltara and again transferring
him to CCI Rajban Unit without considering his request tantamount to vindictive attitude and malafide
intention of the Management of CCL Akaltara Unit and whether it is just and appropriate and if not,
what action in case of Shri Jeet Singh Kshatriya, Ex.Assistant account is justified?.”

L. After registering the case on the basis of reference, notices were sent to the parties.

2. The notice was held sufficiently served on workman side vide order dated 2-1-2020 but he never
appeared. The Management filed its appearance, hence the case was ordered to be proceeded ex-parte against
the workman vide order dated 2-1-2020.

3. No statement of claim or any evidence was filed by the workman. The Management filed its written
statement wherein it was pleaded that the present controversy has already been settled by this Tribunal in Case
No.CGIT/LC/R/50/2003 vide its Award dated 13-5-2016. The workman who was party in the pre-decided case
also was offered the post of Junior Account Assistant vide letter dated 8-7-1976. He was liable to be transferred
at the sole discretion of the employer at anywhere in India or at any branch /office/ project/ section/department/
plants /unit of the Management Corporation or from one shift to another shift. His transfer was to be governed
by the prevailing Rules and Regulations. He accepted the conditions as above incorporated in his offer of
appointment vide his acceptance letter dated 12-7-1976 and joined his job. He was promoted to the post of
Accountant and due to exigency of work and requirement of finance, staff at Kolkatta office, the Management
decided to transfer him to Kolkatta Zonal Office. The workman requested for cancellation of his transfer order
which was not accepted vide letter of Management dated 17/19-7-1989 and the workman was directed to report
on duty at Kolkatta. The workman then again filed a representation before the Management for cancellation of
his transfer order and requested that if the transfer order is not cancelled, he may be reverted back to his
previous post and previous posting. He subsequently reported to the transferred post in Kolkatta Zonal Office on
20-10-1989 and absented himself unauthorisedly without any intimation, permission and without the leave being
sanctioned. He filed a Writ Petition N0.4366/1989 during the period of his absenteeism seeking his reversion to
wage Board Scale and posting back to previous place from where he was transferred. Hon’ble High Court
directed vide its order dated 22-11-1990 directed to decide the representation of the petitioner within one month.
The Management after considering his representation in the light of the aforesaid order of Hon’ble High Court,
transferred the workman back to his previous place vide its order dated 5-3-1991. Thereafter he joined at his
previous place of posting and filed his joining report on 29-3-1991. He was again promoted on 12-3-2001 but
he did not accept his promotion, hence, he continued to draw pay which he was drawing earlier before
promotion. He raised a dispute which was referred to this Tribunal and was registered as CGIT/LC/R/50/2003
and was decided vide Award dated 13-5-2016 as referred to earlier. The Akaltara unit where the workman has
been posted became a sick unit and production stopped there. The Unit was referred to BIFR.

4. The case of Management is that when the Unit itself becomes sick, it is imperative of Management to
transfer its employees to different units which was affirmed by Hon’ble High Court of Andhra Pradesh at
Hyderabad in Writ Petition No.14804/2003 in case of CCI Employees Union vs. Union of India . In view of
the proceedings before BIFR the scheme of voluntary retirement was notified which was opted by the workman
and he was paid the retrial benefits. The workman filed another case before the Labour Court, Bilaspur on the
same cause of action, which was dismissed vide order dated 16-1-1998. An appeal against this order was also
dismissed vide order dated 18-9-1998. Another Writ Petition N0.5052/1999 filed against the order of appeal by
the workman was also dismissed by Hon’ble High Court of M.P. at Jabalpur vide its order dated 29-2-2000.
Accordingly the Management has requested that the reference be answered against the workman.

5. The Management filed affidavit, uncross-examined of its witnesses and proved documents as referred
above which are (Annexure M-1 to M-25).
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6. Arguments of Mr. A.K.Shashi, learned counsel for the Management were heard. None appeared from
the side of the workman. I have gone through the record as well.

7. The Reference is the point in issue in the case in hand.

8. The initial burden to prove its case lies on the party who asserts it. In this case the burden lies on the

workman in which he has utterly failed. Hence the reference is liable to be answered against the workman.
9. On the basis of the above discussion, following award is passed:-

A. The action of the management of CCL Akaltara Unit at first transferring Shri Jeet Singh
Kshatriya from Akaltara to Kolkata and again based on his request letter Dated 13-2-1991
from Kolkatta to CCI Unit Akaltara on reversion ground as per the order dated 5/3/1991 and
again not considering his request on family problem ground to be retained at Akaltara and
again transferring him to CCI Rajban Unit without considering his request is held to be legal

and justified.
B. The workman is held entitled to no relief.
10. Let the copies of the award be sent to the Government of India, Ministry of Labour & Employment as
per rules.

DATE: 16.12.2020
P. K. SRIVASTAVA, Presiding Officer
¢ faeell, 15 S, 2021

PIIAT. 49— AT If=M, 1947 (1947 BT 14) BT GRT 17 B IR H D TRBR
TAIMMS L. T 33T, Hag RN IR 996 FHeRI & 49 gey d [fde il fdae 4 =iy
ITRGR IMENTE BT / 31 RTATeA, RIS, & GaTe (59 /2013) BT YHIRA BT & Ol Dl ARBR
Bl 15.01.2021 BT UTG G T |

[¥. TA-17012 /14 / 2013-31T8 3R (TH)]
q99 99, SU evs
New Delhi, the 15th January, 2021

S.0. 49.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 59/2013 of the Cent.Govt.Indus.Tribunal-cum-Labour
Court, Lucknow as shown in the Annexure, in the industrial dispute between the management of LIC of India
and their workmen, received by the Central Government on 15.01.2021.

[No. L-17012/14/2013-IR(M)]
NAVIN VAIDYA, Dy. Director
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT LUCKNOW
PRESENT : P. K. SRIVASTAVA, HIJS (Retd.)
L.D. No. 59/2013
Ref. No. L-17012/14/2013-IR(M) dated 21.08.2013
BETWEEN :

Shri Manoj Kumar
House No. S-19/40-E, Varuna Pul, Nai Bazar
Varanasi (UP)

Vs
1. The Divisional Manager
LIC of Inda, Bhelpur
Varanasi.
2. The Zonal Manager
LIC of India

The Mall, Kanpur (UP)
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AWARD

1. By order No. L-17012/14/2013-IR(M) dated 21.08.2013 and its subsequent corrigendum dated
18.09.2015, the Central Government in the Ministry of Labour, New Delhi in exercise of powers conferred by
clause (d) of sub section (1) and sub section (2A) of Section 10 of the Industrial Disputes Act, 1947 (14 of 1947)
referred this industrial dispute between Shri Manoj Kumar, House No. S-19/40-E, Varuna Pul, Nai Bazar,
Varanasi (UP) and the Divisional Manager, LIC of Inda, Bhelpur, Varanasi & the Zonal Manager, LIC of India,
The Mall, Kanpur (UP) for adjudication to this CGIT-cum-Labour Court, Lucknow.

2. The reference under adjudication is:

“WHETHER THE ACTION OF THE MANAGEMENT DIVISIONAL MANAGER, LIC OF
INDIA, VARANASI IN TERMINATING SERVICES OF SH. MANOJ KUMAR W.E.F. 10.04.1999
WITHOUT FOLLOWING DUE PROCEDURE IS JUST AND PROPER AND IF NOT, WHAT
RELIEF THE WORKMAN IS ENTITLED TO?”

3. The case of the workman, Manoj Kumar, in brief, is that he had been appointed as Peon on 16.12.1996 after
calling names from the Employment Exchange and conducting interview and his services had been terminated
vide oral order dated 10.04.1999 without any notice or notice pay in lieu thereof. The workman has alleged that
he worked continuously with the management for two years three months and twenty six days; but the
management in a certificate issued to him has wrongly mentioned that he had worked for only 85 days. The
workman has also alleged that the management taken other persons working with him but has not taken him on
duty in disregard to the decision of the Hon’ble Apex Court in Civil Appeal No. 953-968/2005 in the case of
D.V. Anil Kumar; accordingly, the workman has prayed that his termination w.e.f. 10.04.1999 be declared
unjust and he be reinstated with consequential benefits.

4. The management of the LIC of India has disputed the claim of the workman through its written statement;
wherein it has submitted that workman had been engaged as per need for 85 days only on purely temporary
basis form 16.12.1996 to 10.03.1997 vide engagement letter dated 13.12.1996 in terms and condition mentioned
therein. It has been submitted by the management that the services of the workman come to an end
automatically after completion of the tenure for which he was engaged and since he was engaged/worked for 85
days only therefore, there arise no question of notice of notice pay. The management has also contended that
the workman was neither qualified in terms of decision of Hon’ble Apex court; nor did he appeared in the test &
interview, therefore, he cannot be given benefit of the said orders of the Apex Court. Accordingly, the
management has prayed that the claim of the workman be rejected being devoid of any merit.

5. The workman filed its rejoinder; wherein apart from reiterating the averments already made in the statement
of claim, introduced nothing new.

6. The workman field documentary evidence in support of his case vide list W-15; whereas the management
filed its list of documents vide list M-16, which shall be referred as and when required. The workman
examined himself whereas the management examined Shri Ram Lakhan Tiwari, Chief Manager, LIC, City
Branch -2, Varanasi in support of their respective case. The parties cross-examined the witnesses of each other.

7. Perused entire evidence available on record and scanned entire evidence available on record in light of
the rival pleading. I have scanned entire evidence available on record in light of the rival pleading and
respective pleadings of the parties.

8. The workman has come up with a case that he worked with the management of the LIC w.e.f. 16.12.1996 to
10.04.1999 and his services have been terminated by the management without any notice or notice pay in lieu
thereof or any retrenchment compensation. It is also the case of the workman that he bad been given
employment as per orders of the Hon’ble Apex Court in Civil Appeal No. 953-968/2005 in the case of D.V.
Anil Kumar.

9. In rebuttal, the management has contended that the workman had been engaged for 85 days only on
purely temporary basis form 16.12.1996 to 10.03.1997 as per terms of engagement vide engagement letter dated
13.12.1996 and that the workman was neither qualified nor he appeared for test/interview in terms of orders of
the Hon’ble Apex Court; and since the workman was engaged for 85 days only therefore, there was no need of
giving any notice or notice pay in lieu thereof.

10. It is well settled that if a party challenges the legality of an action/order, the burden lies upon him to
prove illegality of the action/order and if no evidence is produced, the party invoking jurisdiction of the court
must fail. In the present case, burden was on the workman to set out the grounds to challenge the validity of the
termination order and to prove that the termination order was illegal. It was the case of the workman that he had
worked continuously w.e.f. 16.12.1996 to 10.04.1999. This claim has been denied by the management;
therefore, it was for the workman to lead evidence to show that he had in fact worked for 240 days in the year
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preceding his alleged termination. In Range Forest Officer vs S.T. Hadimani (2002) 3 SCC 25 Hon’ble Apex
Court has observed as under:

“It was the case of the claimant that he had so worked but this claim was denied by the
appellant. It was then for the claimant to lead evidence to show that he had in fact worked for
240 days in the year preceding his termination. Filing of an affidavit is only his own statement in
his favour and that cannot be regarded as sufficient evidence for any court or tribunal to come to
the conclusion that a workman had, in fact, worked for 240 days or order or record of
appointment or engagement for that period was produced by the workman. On this ground
alone, the award is liable to be set aside.”

11. In Surenderanagar Panchayat and another v. Jethabhai Pitamberbhai 2005 (107) FLR 1145 (SC)
Hon’ble Apex Court came to the conclusion that the workman could be entitled for the protection of section
25 — F of the Industrial Disputes Act, 1947 provided he is successful in establishing the fact that he had been in
employment with the employer for a period of 240 days uninterruptedly. It was held by the Hon’ble Supreme
Court that in such cases, the scope of the enquiry before the Labour Court was confined only to 12 months
preceding the date of termination to decide the question of the continuous service for the purpose of section
25-F of the Industrial Disputes Act, 1947. Further, Hon’ble Apex Court has observed as under:

“The claimant, apart his oral evidence has not produced any proof in the form of receipt of salary or
wages for 240 days or record of his appointment or engagement for that year to show that he has
worked with the employer for 240 days to get the benefit under section 25-F of the Industrial
Disputes Act. It is now well settled that it is for the claimant to lead evidence to show that he in fact
worked for 240 days in a year preceding his termination.”

Thus, in order to substantiate the workman has filed number of photocopy of the documents, less any
appointment letter or termination order; rather it has been stated by the workman during his cross-examination
that his name was sent by the Employment Exchange and his LIC called for names of the candidates from
Employment Exchange for 85 days only. He also stated that he has not filed any document regarding working
upto 10.04.1999. Moreover, the photocopy of the certificate filed by the workman goes to show that he worked
with LIC w.e.f. 16.12.96 to 10.03.197 for 85 days and he had been paid salary @ Rs. 2611/- per month, this
goes to disprove his version and prove the version of the management that the workman worked for 85 days
only during his engagement period with the LIC. On the contrary, the management has filed letter dated
13.12.1996, paper No. 16/1, regarding offer of appoint of the workman w.e.f. 16.12.1996 to 10.03.1997 for 85
days only; wherein it has been mentioned in clause 2 of the letter that the appointment shall automatically cease
with the expiry of the term and his services could be terminated in between also without assigning any reason
and prior information. The management has also filed letter dated 16.12.1996, paper No. 16/2, addressed to the
Employment Officer; whereby he had been intimated about appointment of the workman w.e.f. 16.12.1996 to
10.03.1997 for 85 days.

12. Admittedly the appointment letter dated 13.12.1996, issued to the workman was a fixed term
appointment i.e. w.e.f. 16.12.1996 to 10.03.1997 for 85 days only, which automatically came to an end with the
expiry of the time period and there was no need of any notice or notice pay etc. as per clause 2 of the
appointment letter dated 13.12.1006. The is no iota of evidence that the workman actually worked beyond the
said period of engagement i.e. w.e.f. 16.12.1996 to 10.03.1997, as claimed by him in his statement of claim.
The details of engagement, available on record, do not show that the workman actually worked for 240 days in a
year preceding the date of alleged termination i.e. 10.04.1999. Thus, the workman has utterly failed to
discharge the burden that lied upon him and has failed to substantiate his pleading by cogent documentary
evidence that he was actually in the services of the management of LIC and he worked for 240 days during
period 09.04.1998 to 10.04.1999 i.e. one year preceding the date of his alleged termination; and his services
were terminated in violation of Section 25 of the I.D. Act, 2005, without giving him any notice or notice pay in
lieu thereof or any retrenchment compensation. Moreover, as regards non-grant of benefit of order dated
18.01.2011 of the Hon’ble Apex Court in Civil Appeal No. 953-968 of 2005, it is noteworthy to mention here
that in the said order Hon’ble Supreme Court has observed that benefit was extended only to those temporary
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persons were are working in LIC for more than five years and possess minimum eligibility qualification and age
as prescribed at the relevant time of their entry in LIC; however, in the instant case the workman had worked
only for 85 days, therefore, he was not eligible for consideration within the purview of the said scheme and the
management had rightly not considered him for appointment.

13. Mere pleadings are no substitute for proof. Initial burden of establishing the fact of continuous work
for 240 days in a year was on the workman but he has failed to discharge the same. There is no reliable material
for recording findings that the workman had worked for more than 240 days in the preceding year from the date
of his alleged termination and the alleged unjust or illegal order of termination was passed by the management.

14. Accordingly, the reference is adjudicated against the workman; and I come to the conclusion that he is
not entitled to any relief.

15. Award as above.
30" December, 2020
LUCKNOW
Let two copies of this award be sent to the Ministry for publication.

P. K. SRIVASTAVA, Presiding Officer

s faoell, 18 STHaNI, 2021

PIIAT. 50—3MRH faare AAFRME, 1947 (1947 BT 14) B ORI 17 & FIIRO 4, DI

WHR T4 AW A QA & Jaaad & dag Faeid! iR 396 HHeRI & 414, ey 1 Ffde d=ifie
fdare # S WReR AENfed JARHIT /519 I™er 5.1, 99416 & Gare (Aed G 26 /2015) &l
THIRIT HAT &, S Dald TRBR DI 16.01.2021 BT YT AT T |

[¥. TH-20012 /49 /2015-33 3R (AgH-1)]
o 8, o/R |Afd

New Delhi, the 18th January, 2021

S.0. 50.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award of the Central Government Industrial Tribunal-cum-Labour Court
No.l, Dhanbad (Ref. No. 26 of 2015) as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of M/s. BCCL and their workmen, which was received by the Central
Government on 16.01.2021.

[No. L-20012/49/2015-IR (CM-1)]
RAJENDER SINGH, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of I.D.Act. 1947
Reference: No. 26/2015

Employer in relation to the management of Ghanoodih Colliery under Bastacolla Area of M/s. BCCL
AND
Their workman
Present: Shri Dinesh Kumar Singh, Presiding Officer
Appearances:
For Employer  : Sri Amit Mahto, Manager (P)
For workman : Sri Gopal Prasad, Representative
State : Jharkhand. Industry :-Coal
Dated 26.11.2020
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AWARD

By Order No.L-20012/49/2015- (IR(CM-I)) dated 19.06.2015, the Central Government in the Ministry
of Labour has, in exercise of the powers conferred by clause (d) of sub-section (1) and sub-section (2A) of
Section 10 of the Industrial Disputes Act, 1947, referred the following disputes for adjudication to this Tribunal:

SCHEDULE

“Whether the action of the management of Ghanoodih Colliery under Bastacolla Area of M/s.
BCCL in not correcting the date of birth Sri Ghanshyam Sharma, Dumper Operator as
02.07.1961 as per his educational certificate and intentionally retiring prematurely him without
any basis from the services of the Company w.e.f. 01.01.2015 is fair and justified? To what relief
the concerned workman is entitled to?”

2. After receipt of the reference, both the parties were noticed. Sri Gopal Prasad the representative of concerned
workman namely Ghanshyam Sharma has filed its written statement of claim on 27/08/2015 and the
management Ghanoodih Colliery Bastacolla Area has filed its written statement cum rejoinder on 28/01/2016.

The representative of the concerned workman has filed rejoinder to the written statement of the
management on 05/05/2016.

3. The claim of the sponsoring union namely Bhartiya Mazdoor Sangh, Dhanbad as per its written
statement is as follows:-

That the concerned workman was appointed by authority of M/s. BCCL on 01/07/1980 as a permanent
employee and he was working in Ghanudih Colliery under Bastacolla Area of M/s. BCCL and was performing
his duties as Dumper Operator having his personal no. 01192277 and CMPF No. D/47/283. The concerned
workman is a matriculate having Matriculation Certificate and Mark-Sheet and he had submitted all the Xerox
copy of Educational Certificate to the concerned authority but after getting the copy of the service excerpt, the
concerned workman came to know that his date of birth had not been recorded as per Matriculation Certificate.
The date of birth of concerned workman as per his Matriculation Certificate is 02/07/1961 but in the service
record his date of birth has been wrongly entered as 01/07/1955 and accordingly the concerned workman was
illegally and arbitrarily got retired w.e.f. 01/01/2015. The concerned workman had submitted several
representation before the management for rectification of his date of birth but no action was taken on his
representation and he was prematurely retired from service. There is a provision under JBCCI-IV-
IMPLEMANTATION INSTRUCTION NO. 76 regarding procedure for determination/verification of age of
employees in which it is mentioned that in case of appointees who have passed matriculation or equivalent
examination, the date of birth recorded in the said certificate shall be treated as correct date of birth and the
same will not be altered under any circumstances.

A prayer has been made to pass an award in favour of the concerned workman for correcting the date
of birth of concerned workman as per his Matriculation Certificate.

4. On the other hand the case of the management as per its written statement cum rejoinder is as follows:-

That the written statement filed by sponsoring union is without any merit and the union has not come
before the Tribunal with clean hands, rather it has suppressed the material facts. It is settled law that the
application for correction of date of birth cannot be made at the fag end of the service as per decision of the
various Hon’ble High Courts and Hon’ble Supreme Court. The concerned workman namely Ghanshyam
Sharma joined the services of the company w.e.f. 01/07/1980 as per his service excerpts and in the same
services excerpts prepared in 1988 his date of birth has been shown as 25 years as on 01/01/1980 meaning
thereby that the date of birth of concerned employee Ghanshyam Sharma is 01/01/1955 without any objection.
The service particulars of concerned workman of Basudeopur Colliery also shows the same fact. The concerned
workman was transferred to various Collieries during his service tenure and in Form ‘B’ Register prepared by
various Collieries, his date of birth has been mentioned as 25 years as on 01/01/1980 meaning thereby that his
date of birth is 01/01/1955. The Identity Card of the concerned workman also shows his date of appointment is
01/07/1980 and date of birth as 25 years as on 01/01/1980. The concerned workman had never raised any
objection with the management regarding his date of birth but only raised the objection at the fag end of service
only to gain undue advantage of some years of service which is totally illegally.

The management by way of rejoinder has further stated that the statement made in Para 1 by the
sponsoring union is reproduction of the schedule, statement made in Para 2 of the sponsoring union is a matter
of matter of record, statement made in Para 3, 7, 9 and 10 of the sponsoring union are denied, the statement
made in Para 4, 5 and 6 of the sponsoring union are cooked-up stories, the statement made in Para 8 of the
sponsoring union is reproduction of I.1.76 of JBCCI and the statement made in Para 11 of the sponsoring union
is a prayer portion.
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5. The sponsoring union has submitted rejoinder to the written statement of management in which almost
all the averments made by the management are denied.

6. The sponsoring union has examined only one witness. He is the concerned workman namely
Ghanshyam Sharma.

7. The WW-1, Ghanshyam Sharma has deposed before the Tribunal that he was appointed by the
management of M/s. BCCL on 01/07/1980 and at the time of his joining he had submitted his Matriculation
Certificate, Mark-Sheet and other original documents to the concerned authority which was returned to him after
verification of the original documents by concerned authority. He has also stated that as per Matriculation
Certificate his date of birth is 02/07/1961 but the management had wrongly inserted his date of birth as
01/01/1980 in place of 02/07/1961. He has also deposed that he had reported to the management in writing for
correction of his date of birth but the management deliberately did not do anything. He has also stated that the
management had wrongly inserted his date of birth as 25 years as on 01/07/1980 in the I.D. Card and in Admit
Card Register of Kenduadih Colliery. He has further deposed that the management had entered his age as 25
years on 01/01/1980 in the Form ‘B’ Register and in his service excerpt. He has further stated that the
management had illegally and arbitrarily forced him to retire from service w.e.f. 01/01/2015. He has further
deposed that he had submitted his representation on 06/12/2010 before the Ghanoodih Colliery but no action
was taken.

In the cross-examination he has stated that he joined at Kenduadih Colliery on 01/07/1980 and he was
not aware of the contents of Form ‘B’ Register. He has identified his signature and photograph in Form ‘B’
Register. He has further stated that from Kenduadih he was transferred to Alkusa Colliery and subsequently he
was transferred to Basudeo Colliery but he did not know the contents of Form ‘B’ Register of Alkusa Colliery.
He has not identified his signature on Exhibit M-6 marked as Exhibit X for identification and he had expressed
doubt on Exhibit M-4 and has stated that signature marked as Exhibit Y is not his signature. He has also stated
that he had raised the dispute regarding his date of birth in the year 2010.

8. The concerned workman has proved the following documents which are marked as:-

Exhibit W-1- Photo Copy of Certificate of Ghanshyam Sharma Board of High School and
Intermediate Education, U.P. 1979.

Exhibit W-2- Photo Copy of Voter I.Card of Ghanshyam Sharma issued by Election Commission of
India.

Exhibit W-3- Photo Copy of PAN Card of Ghanshyam Sharma.

Exhibit W-4- Photo Copy of Identity Card of Ghanshyam Sharma issued by Bharat Coking Coal
Limited.

Exhibit W-5- Attested copy of Marksheet of High School Examination, 1979 of Ghanshyam Sharma.

Exhibit W-6- Photo Copy of Implementation Instruction No. 76 issued under the signature of A.V.
Brahma, Member Secretary JBCCI-1V.

Exhibit W-7- Photo Copy of Letter No. 1/(15)/2013. E. 5 dated 18/19-12-2014 issued by Assistant
Labour Commissioner (Central) Dhanbad-IIT addressed to General Manger Bastacolla Area of M/s BCCL.

Exhibit W-8- Carbon Copy of Letter no. 1311 dated 29/10/2013 of Project Officer, Ghanudih Colliery
addressed to Assistant Labour Commissioner (Central) Dhanbad- III regarding date of birth of Ghanshyam
Sharma.

Exhibit W-9- Photo Copy of Letter no. 3041 dated 12/14-10-2011 written by Dy. General Manager,
Ghanudih Colliery addressed to Project Officer, Godhar Colliery.

Exhibit W-10- Photo Copy of representation dated 06/12/2010 of concerned workman before Agent,
Ghanudih Colliery regarding correction of his date of birth in his service records.

9. The management has examined only one witness. He is MW-1 Dharmendra.

10. The MW-1, Dharmendra has deposed that the concerned workman namely Ghanshyam Sharma joined
the service of the company w.e.f. 01/07/1980 as per service excerpts and in the same service excerpts prepared
in 1988 his date of birth has been mentioned as 25 years as on 01/01/1980 meaning thereby that his date of birth
is 01/01/1955. He has also stated that the service particulars of Basudeopur Colliery shows appointment of
concerned workman as on 01/07/1980 and his date of birth as 25 years as on 01/01/1980. He has further deposed
that the concerned employee was transferred to various collieries during his service tenure and in all the Form
‘B’ Register prepared in various collieries his date of birth has been mentioned as 25 years as on 01/01/19890.
He has also deposed that in the Identity Card Register his date of appointment is mentioned as 01/07/1980 and
his date of birth is mentioned as 25 years as on 01/01/1980. He has further stated that the concerned workman
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has never raised any objection to the management during his long tenure of service of about 35 years regarding
his date of birth but he has raised the objection at the fag end of service only to gain undue advantage of some
years.

In the cross-examination he has deposed that as per service excerpts his age was assessed 25 years as
per medical board. He has further deposed that it is not a fact that the workman had given Matriculation
Certificate at the very beginning. He has admitted that it is a fact that the concerned G.M. had recommended the
case of the workman for correction of his date of birth as per Matriculation Certificate.

11. The management has proved the following documents which are marked as:-
Exhibit M-1- Photo Copy of Identity Card Register of Kenduadih Colliery.
Exhibit M-2- Photo Copy of Identity card of Ghanshyam Sharma issued by Kenduadih Colliery.
Exhibit M-3- Photo Copy of Form ‘B’ Register of Alkusa Colliery.
Exhibit M-4- Photo Copy of Service excerpts of Ghanshyam Sharma of Basudeopur Colliery.
Exhibit M-5- Photo Copy of Service Particular of Ghanshyam Sharma of Basudeopur Colliery.
Exhibit M-6- Photo Copy of Form ‘B’ Register of Ghanshyam Sharma of Basudeopur Colliery.
Exhibit M-7- Photo Copy of Form ‘B’ Register of Gopali Chak Colliery.

12. The learned representative of the sponsoring union representing the concerned workman has submitted
before the Tribunal that the concerned workman namely Ghashyam Sharma was appointed on 01/07/1980 in
Kenduadih Colliery and at that time Ghanshyam Sharma had produced his educational certificate in the office of
the Colliery but the management had failed to produce the service book of that Colliery before the Tribunal. He
has further argued that the management had erroneously written 25 years of age in the I.Card without any basis.
He has also submitted that the Project Officer and General Manager had recommended the matter of correction
of date of birth of the concerned workman to the management but the same was rejected vide letter dated
29/12/2014 on the ground that the matter had been raised at the fag end of service which is not justified. He has
also argued that the concerned workman had already raised his dispute in the year 2010 but the management had
not taken any action in his case. He has further submitted that as per Implementation Instruction No. 76
(annexure-1) there is a clear cut provision that in case of an appointees who has passed matriculation and
equivalent examination the date of birth recorded in the said certificate should be treated as correct date of birth
and the same will not be altered.

He has relied on the decision of Hon’ble Supreme Court has reported in 2014 (3) JLJR.

13. On the other hand the learned lawyer of the management has submitted that the concerned workman
had been appointed as a Dumper Operator and he had not produced any educational certificates at the time of his
appointment regarding his date of birth. He has also submitted that the concerned workman has raised the
industrial dispute after 35 years regarding his date of birth which is at the fag end service, so it is not
maintainable. He has also argued that at the time of his appointment, age of the concerned workman had been
mentioned as 25 years as on 01/07/1980 and this fact has been mentioned in his Form ‘B’ Register of different
Collieries, so the industrial dispute raised by the concerned workman is not maintainable.

14. Now, the only point of consideration in this case is whether the action of the management of
Ghanoodih colliery under Bastacolla Area of M/s BCCL in not correcting the date of birth of Sri Ghanshyam
Sharma, Dumper Operator as 02.07.1961 as per his educational certificate and intentionally retiring prematurely
him without any basis from the services of the company w.e.f. 01.01.2015 is fair and justified and to what relief
the concerned workman is entitled to?

FINDINGS

15. At the outset of discussion it is required to mention here that it is an admitted fact that the concerned
workman namely Ghanshyam Sharma was appointed on 01/07/1980 as a Dumper Operator and at the time of his
appointment his age has been mentioned as 25 years in his Form ‘B’ Register. it is also an admitted fact that the
concerned workman had raised the dispute before the management for correction of his date of birth as
02/07/1961 on the basis of his matriculation certificate but the same was rejected on the ground that request had
been made at the fag end of his service and he subsequently retired from the service of the company w.e.f.
01/01/2015.

16. The first point of consideration in this case is whether the date of birth of Ghanshyam Sharma the
concerned workman is 25 years as on 01/07/1980 or his date of birth is 02/07/1961 as per his matriculation
certificate.
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17. Now, the Tribunal will examine the oral and documentary evidences produced by both the parties in
this case.
18. The WW-1 Ghanshyam Sharma has categorically deposed that at the time of his appointment as a

Dumper Operator on 01/07/1980 he had submitted his matriculation certificate, mark-sheet and other original
documents to the concerned authority and after verification, the original documents were returned to him. He
has also deposed that his date of birth has been recorded as 02/07/1961 in his matriculation certificate but the
management had wrongly inserted his date of birth as 25 years as on 01/01/1980 in place of 02/07/1961. He has
further deposed that he had submitted representation on 06/12/2010 before the Agent, Ghanudih Colliery for
correction of his date of birth but the same was rejected and he was forced to retire prematurely from service
w.e.f. 01/01/2015. In the cross-examination he has stated that he was not aware of the content of Form ‘B’
Register. He has also deposed that he had raised the dispute in the year 2010 for the first time.

The MW-1 Dharmendra has deposed that at the time of appointment of Ghanshyam Sharma on
01/07/1980 his date of birth had been recorded as 25 years as on 01/01/1980 meaning thereby his date of birth is
01/01/1955 without any objection. He has also deposed that the date of birth of concerned workman has been
mentioned as 25 years as on 01/01/1980 in the service particulars of Basudeopur Colliery and other collieries.
He has also stated that in the Identity Card of the concerned workman his date of birth has been shown as 25
years as on 01/01/1980. He has also stated that the concerned workman had not raised the dispute during the
long service of 35 years but had raised the dispute at the fag end of service which is not maintainable. In the
cross-examination he has deposed that it is not a fact that workman had given his matric certificate at the
beginning of his service. He has admitted that their General Manager had recommended the case of workman to
correct the date of birth as per matriculation certificate.

19. Now, coming to the documentary evidences of the concerned workman it appears that Exhibit W-1 is
the photo copy of certificate of Ghanshyam Sharma of Board of High School and Intermediate Examination
U.P. issued on 12" July 1979 in which his date of birth has been mentioned as 2™ July 1961. Exhibit W-2 is
photo copy of Voter I. Card of Ghanshyam Sharma issued by Election Commission of India in which his age
has been mentioned as 43 years as on 01/01/2003. Exhibit W-3 is photo copy of PAN Card of Ghanshyam
Sharma in which his date of birth has been mentioned as 02/07/1961. Exhibit W-4 is photo copy of Identity
Card of BCCL. Exhibit W-5 is Mark-sheet of Ghanshyam Sharma of High School Examination,1979 in which
his date of birth has been mentioned as 02/07/1961. Exhibit W-6 is Photo copy of Implementation Instruction
No. 76 (Annexure 1). Exhibit W-7 is order of ALC, Dhanbad-III. Exhibit W-8 is photo copy of letter of Project
Officer, Ghanudih Colliery addressed to Assistant Commissioner, Dhanbad-III. Exhibit W-9 is a photo copy of
letter dated 12/14-10-11 written by Project Officer Godhar Colliery to Deputy General Manager, Ghanudih
Colliery and Exhibit W-10 is the photo copy of representation of Ghanshyam Sharma before Agent, Ghanudih
Colliery regarding correction of his date of birth.

On the other hand the documents of management shows that :-Exhibit M-1 is the photo copy of Identity
Card Register of Kenduadih Colliery. Exhibit M-2 is Xerox copy of Identity Card of concerned workman of
Kenduadih Colliery. Exhibit M-3 is Xerox copy of Form ‘B’ Register of Alkusa Colliery. Exhibit M-4 Xerox
copy of service excerpts of Ghanshyam Sharma of Basudeopur Colliery. Exhibit M-5 is Xerox copy of service
particulars of Ghanshyam Sharma of Basudeopur Colliery. Exhibit M-6 is Xerox copy of Form ‘B’ Register of
Ghanshyam Sharma of Basudeopur Colliery. Exhibit M-7 is Xerox copy of Form ‘B’ Register of Gopali Chak
Colliery.

20. Now after analysing the oral and documentary evidences of the both the parties it is quite apparent that
the concerned workman namely Ghanshyam Sharma had submitted his matriculation certificate, mark-sheet and
other original documents to the concerned authority of at the time of appointment and his testimony on this
point has not been impeached in the cross-examination. Moreover it is also apparent that concerned workman
had passed his matriculation examination in the year 1979 as per certificate of Board of High School and
Intermediate Examination U.P. issued on 12™ July 1979 (Exhibit M-1) and in that certificate his date of birth has
been mentioned as 2™ July 1961. Further in the mark-sheet of Ghanshyam Sharma of High School Examination
1979 (Exhibit M-6) his date of birth has been mentioned as 02/07/1961 and in his PAN card (Exhibit W-3) his
date of birth has been mentioned as 02/07/1961.

21. However, the management has produced photo copy of Identity Card Register of Kenduadih Colliery
(Exhibit M-1) in which date of birth of concerned workman has been mentioned as 25 years as on 01/01/1980
but the management has not produced the service excerpt or Form ‘B’ Register of Kenduadih Colliery without
any explanation where the concerned workman was first appointed. Further in the Identity card (Exhibit M-2)
date of birth of concerned workman has been mentioned as 25 years as on 01/01/1980 and all other Form ‘B’
Register of Alkusa Colliery (Exhibit M-3) as well as service excerpt of Basudeopur Colliery (Exhibit M-4),
Service Particulars of Basudeopur colliery (Exhibit M-5) and Xerox copy of Form ‘B’ Register of Basudeopur
Colliery (Exhibit M-6) and Gopali Chak colliery (Exhibit M-7) his age has been mentioned as 25 years as on
01/01/1980.
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22. At this stage it is relevant to mention here that Implementation Instruction No. 76 which is marked as
Exhibit W-6 reads as follows:-

PROCEDURE FOR DETERMINATION VERIFICATION OF AGE OF EMPLOYEES

(A) Determination of the age at the time of appointment.

1) Matriculates

In the case of appointees who have passed Matriculation or equivalent examinations, the date of birth
recorded in the said certificate shall be treated as correct date of birth and the same will not be altered under any
circumstances.

23. Now, in this case as per Exhibit W-1 and W-5 it is very much evident that the date of birth of
concerned workman namely Ghanshyam Sharma is 2™ July 1961 and the management has not disputed those
certificates before the Tribunal. Further there is a provision of recording the date of birth of the appointee as per
matriculation certificate and there is evidence that the concerned workman had submitted those certificates but
surprisingly the management had not entered the date of birth of concerned workman on the basis of
matriculation certificate.

24, In view of above discussion and as per I.I. No. 76 the Tribunal finds and holds that the date of birth of
the concerned workman namely Ghanshyam Sharma is as 2™ July 1961 as per his matriculation certificate and
the same should have been recorded in his Form ‘B’ Register and service excerpts of Ghanudih colliery of
Bastacolla Area of M/s. BCCL

25. The next point of consideration in this case is whether concerned workman had admitted his date of
birth as 25 years as on 01/01/1980 and he has raised the dispute at the fag end service.

26. In this regard it is required to mention here that the WW-1 Ghanshyam Sharma has categorically
deposed before the Tribunal that the management had wrongly inserted his date of birth as 25 years as on
01/01/1980 in place of 02/07/1961 and he had submitted his original matriculation certificate, mark-sheet and
other documents at the time of his appointment and the same had been returned after verification. He has also
deposed that he had submitted representation before the management on 06/12/2010 for correction of his date of
birth but the same was rejected and he was forced to retire prematurely from service w.e.f. 01/01/2015. In the
cross-examination he has also deposed that he was not aware to the content of Form ‘B’ Register. Moreover his
testimony has not been impeached in cross-examination.

It is required to mention here that the Exhibit W-10 is the representation of the concerned workman
submitted before the Agent, Dhanudih Colliery for correction of his date of birth in his service record and
Exhibit W-9 is a letter of Dy. General Manager Dhanudih colliery addressed to the Project Officer, Godhar
colliery for sending service records of Ghanshyam Sharma.

Moreover MW-1 had admitted in his evidence that the General Manger had recommended the case of workman
for correction of his date of birth as per matriculation certificate.

27. At this stage it is relevant to mention here that the learned representative of the sponsoring union has
relied on the decision of Hon’ble Supreme Court as reported in 2014 (3) JLJR in which the Hon’ble
Supreme Court has been pleased to hold that:-

“ In the present case the appellant-company failed to follow the procedure as laid down in the Implementation
Instruction. It is the appellant’s omission and not the inaction of the respondent which led to the dispute being
raised in the courts at such a delayed stage. The attitude of such corporations wherein to avoid the rectification
of a date of birth, litigation is unnecessarily prolonged just because they have number of resources at their
command, goes against the grain of equity and duty towards society at large.”

28. On the other hand the learned lawyer of management has relied on the decision of Hon’ble Supreme
Court as reported in 1995 AIR 1499 in which the Hon’ble Supreme Court has been pleased to hold that:-

“ No reason is given as to why towards the fag end of the service career of the appellant before it, such
correction should have been permitted. Moreover, even though the Matriculation certificate produced
by the appellant before the Division Bench for the first time was seriously doubted, no opportunity had
been given to the Government to make good the doubt. Having gone through the said judgment of the
Division Bench in appeal, we have no hesitation in reaching the conclusion that the Division Bench
was wholly unjust-fied in interfering with the order of the learned Single Judge of the same court
whereby it was held, in our view, rightly that the appellant’s writ application filed for correction of his
date of birth at the fag end of his service career for avoiding his superannuation which was due, cannot
be entertained.”
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Further the learned lawyer of management has relied on the decision of Hon’ble Jharkhand High
Court passed in L.P.A. No. 123 0of 2010 in which the Hon’ble High Court has been pleased to hold that:-

“These decisions lead to a different dimension of the case that correction at the fag end would be at the
cost of a large number of employees, therefore, any correction at the fag end must be discouraged by
the court.”

29. Now in this matter there is evidence that the concerned workman had already submitted his
matriculation certificate, mark-sheet and other documents at the time of his appointment and the same had been
returned after proper verification but his date of birth has been mentioned as 25 years as on 01/01/1980.
Moreover the management had not produced the service excerpts/Form ‘B’ Register of Kenduadih Colliery
where concerned workman was first appointed. Further the concerned workman had raised the dispute after
submitting an application to Agent, Ghanudih Colliery on 06/12/2010, so it cannot be said that the concerned
workman had raised the dispute for rectification of his date of birth at the fag end of his service.

30. In view of above discussion the Tribunal comes to the conclusion that the concerned workman had not
admitted his age as 25 years on 01/01/1980 and he had not raised the dispute at the fag end of service.

31. After considering all the facts and circumstances, the Tribunal renderes the following award:-

“The action of Management of Ghanoodih colliery under Bastacolla Area of M/s BCCL in not
correcting the date of birth of Ghanshyam Sharma, Dumper Operator as per his educational certificate
and intentionally retiring prematurely him without any basis from the service of the Company w.e.f.
01/01/2015 is not fair and justified”

32. Hence, the concerned workman is entitled for relief which is as under:-

The management of Ghanoodih Colliery under Bastacolla Area of M/s. BCCL is directed to record the
date of birth of Ghanshyam Sharma, Dumper Operator as 02/07/1961 in service record/Form ‘B’ Register and
other records of M/s. BCCL in place of 25 years as on 01/01/1980 within one month after publication of award
in the Official Gazette and consequently his service will be deemed to continue after his date of superannuation
i.e. 01/01/2015 with all back wages and other benefits as per recorded date of birth on the basis of this Award.

This is the Award of the Tribunal.
D. K. SINGH, Presiding Officer

5 foeell, 18 e, 2021

PIIAT. 51.—=AES fdare ARAFRE, 1947 (1947 BT 14) B GRT 17 & JFARYT H, =g ABR
A4 NN & gdadsd & dag RIS 3R 398 HHari & 99, orgdy § fAfde sienfie faarg
H T WRER RS SIS0 /519 =g 51, 99918 & Udie (Wed |@&r 27 /2016) &I UHIRI
PN 8, Sl Dsld TRBR Bl 16.01.2021 DI UTE AT o |

[¥. Te1-20012 /26 / 2016-3MM3R (HTTH-1)]
I g, o/aR |fd

New Delhi, 18th January, 2021

S.0. 51.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award of the Central Government Industrial Tribunal-cum-Labour Court
No.1, Dhanbad (Ref. No.27 of 2016) as shown in the Annexure in the Industrial Dispute between the employers
in relation to the management of M/s. BCCL and their workmen, which was received by the Central
Government on 16.01.2021.

[No. L-20012/26/2016-IR (CM-I)]
RAJENDER SINGH, Under Secy.
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ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of [.D.Act. 1947
Reference: No. 27/2016

Employer in relation to the management of P.B. Area of M/s BCCL
AND
Their workman

Present: Shri Dinesh Kumar Singh, Presiding Officer

Appearances:
For Employer  : Sri D.K. Verma, Advocate

For workman : Sri D.N. Banerjee, Advocate
State : Jharkhand. Industry:- Coal

Dated : 27.11.2020
AWARD

By Order No.L-20012/26/2016- (IR(CM-I)) dated 05.09.2016, the Central Government in the Ministry
of Labour has, in exercise of the powers conferred by clause (d) of sub-section (1) and sub-section (2A) of
Section 10 of the Industrial Disputes Act, 1947, referred the following disputes for adjudication to this Tribunal:

SCHEDULE

“Whether the action of the management of P.B. Area of M/s. BCCL in denying compassionate
employment to Shri Manoj Kumar, dependent son of Late Jai Prakash Ram, who expired on
29.05.1998 under the provisions of NCWA is fair and justified? If not, to what relief Shri Manoj
Kumar, dependent son of Late Jai Prakash Ram is entitled?”

2. After receipt of the reference, both the parties were noticed. Sri D.N. Banerjee the learned lawyer of
sponsoring union has filed its written statement of claim on 04/10/2016 and the management Bararee Coke
Works, Putkee Balihari Area has filed its written statement cum rejoinder on 18/07/2017.

The learned lawyer of sponsoring union has filed rejoinder to the written statement of the management
on 29/08/2017.

3. The claim of the sponsoring union namely Coal Mines Engineering Workers Association as per its
written statement is as follows:-

That Late Jai Prakash Ram, was an employee of Bararee Coke Plant under P.B. Area of M/s. BCCL,
PO: Kusunda, District: Dhanbad having designation-Valveman Helper, Personal No. 00581561, Form-‘B’ No.
568, CMPF A/C No. D/530956 and he died on 29/05/1998 while in service. Thereafter Sri Manoj Kumar son of
the deceased workman namely Late Jai Prakash Ram applied for employment on 08/12/1998 as per provision of
NCWA in the prescribed format of CIL and its subsidiaries duly signed, verified with NOC from all surviving
family members of the deceased. After recieving such prescribed Forms by the management of Bararee Coke
Plant and after finding it correct the same was sent to P.B. Area Office and thereafter to M/s. BCCL, HQ Koyla
Bhawan for approval. The competent authority at Koyla Bhawan vide Letter No. BCCL/PA-
VI/13/PBA/13/40/99/27579-83 dated 10/11.12.2001 communicated its approval for employment of Sri Manoj
Kumar as piece rated Miner Loader subject to Medical fitness to the General Manager, P.B. Area and General
Manager, P.B. Area sent the same to Project Officer, Bararee Coke Plant for its compliance. Subsequently the
management of Bararee Coke Plant on receipt of approval letter had sent information to Sri Manoj Kumar for
appearance in Medical Board at his permanent home address which was returned “UNDELIVERED”.
Thereafter, Champa Devi wife of deceased employee Late Jai Prakash Ram came to know regarding the grant of
approval by the management but time period was over. She requested the management of Bararee Coke Plant
for its re-validation. The management of Bararee Coke Plant had sent a proposal for re-validation of
employment of Sri Manoj Kumar but same was regretted. Thereafter the wife of deceased workman had made a
mercy appeal but no action was taken.

A prayer has been made to give employment to the son of deceased workman w.e.f. 25/12/2001 as well
as other relief to compensate the mental agony and harassment with cost of litigation caused by the employer.



112 THE GAZETTE OF INDIA : JANUARY 23,2021/MAGHA 3, 1942 [PART II—SEC. 3(ii)]

4. The case of the management of P.B. Area of M/s. BCCL as per its written statement cum rejoinder is as
follows:-

That the present reference case is not maintainable and it is a stale dispute. The management had
accorded approval for employment in the year 2001 but the applicant had not reported for medical examination,
therefore the offer of appointment was automatically cancelled in the year 2001 itself, whereas the sponsoring
union has raised the present industrial dispute after lapse of more than 15 years. There is no employer-employee
relationship between Manoj Kumar and the management of BCCL, so there is no industrial dispute within the
meaning of Section 2(k) of the I.D. Act. The compassionate employment cannot be granted after lapse of
reasonable period as the object being to enable the family to get over the financial crisis which it faces at the
time of the death of the sole breadearner. The application for employment was submitted by the dependent of
deceased workman namely Manoj Kumar after death of his father Late Jai Prakash Ram Ex-Valvemen, who
died on 29/05/1998 and the same was referred to Head Quarter for approval. The Head Quarter of BCCL
accorded approval for employment of Manoj Kumar for employment as PR underground miner loader vide
letter dated 10/11-12-2001 subject to medical fitness and prior verification of certificate of identity and
relationship certificate issued by BDO/Mukhiya of the Area. Subsequently the dependent, concerned was
intimated for appearing in medical examination and the said letter was sent on his permanent address by
registered post, but he didn’t appear before the Medical Board for Medical examination, so the offer of
appointment was automatically cancelled. It was specifically mentioned in the offer of appointment letter that if
he failed to appear within seven days from the date of issuance of the offer of appointment letter, it would be
stand cancelled and no further correspondence would be entrusted.

5. The management by way of rejoinder has stated that the statement of the union made in Paragraph No.
1,2,3,4,5 and 9 of the written statement are matter of record, the statement of union made in Paragraph No. 6
of written statement is not correct, the statement of the union made in Paragraph No. 7 and 8 of the written
statement are not relevant, the statement of union made in Paragraph No. 10, 11 and 12 of the written statement
are not correct and not relevant.

6. The sponsoring union has filed rejoinder to the written statement of the management in which it has
been mentioned that statement made in Paragraph No. 2, 3, 4, 5, 10 and 11 are denied, the statement made in
Paragraph No. 6, 7 and 8 are matter of record, the statement made in Paragraph No. 9 is partially denied as
because the letter was sent to the applicant on the permanent home address while applicant was residing on the
present address.

7. The sponsoring union has examined only one witness. He is WW-1, Manoj Kumar.

8. The WW-1, Manoj Kumar has deposed before the Tribunal that his father Late Jai Prakash Ram was an
employee at Bararee Coke Plant under P.B. Area of M/s. BCCL and he died on 29/05/1998 while he was on the
roll of management. He has also stated that after death of his father, he had submitted an application for
employment under the provisions of NCWA on a prescribed proforma of M/s. BCCL in triplicate to the
management for his employment and after finding his papers correct, the management of Bararee Coke Plant
had sent his application to the Head Quarter for approval and subsequently the approval was granted vide letter
dated 10/11/2001. He has also stated that after death of his father he was residing in quarter of company at
Bararee Coke Plant which is mentioned in column 16 of Verification Roll Format and he had written
applications to the management on 11/02/2013, 21/10/2014, 29/10/2014, 12/01/2015 and 04/08/2016 for
providing employment to him but Bararee Coke Plant did not reply. He has also stated that he had not received
any information from the management of Bararee Coke Plant and subsequently 1.D. was raised in which written
statement was submitted on 20/09/2015. He has proved the copy of reply of I.D. Case No. 1(63)/15 E-6 which
has been marked as Exhibit W-1. He has also proved his application, identification certificate, verification roll
and attestation form, which had been submitted before the management for getting employment and the same
has been marked as Exhibit W-2, Exhibit W-3, Exhibit W-4 and Exhibit W-5 respectively. He has also proved
letter of BCCL dated 10/02/2005 by which management had called for some documents from Head Quarter and
the same has been marked as Exhibit W-6. He has also proved the letter dated 19/02/2005 written by Project
Officer, Bararee addressed to Dy. Chief Manager (P) and the same has been marked as Exhihit W-7. He has also
proved his application under R.T.I Act and the same has been marked as Exhibit W-8. He has also proved his
application for first appeal and the same has been marked as Exhibit W-9. He has also proved the order of
Central Information Commissioner, New Delhi and the same has been marked as Exhibit W-10.

In the cross-examination he has deposed that his father died on 29/05/1998 and he had submitted his
application form for employment in the same year. He has denied the fact that after approval for appointment he
had been referred to Medical Board for Medical Examination but he did not appear in the said Medical Board.
He has also stated that he had not received any letter from the BCCL for appearing before the Medical Board, so
he could not appear before the Medical Board on the fixed date. He has also stated that he had mentioned his
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correspondence and permanent address on the application for employment. He has also stated that he has no
knowledge about the membership of his father to any workers union but this case has been filed by Gopal Babu,
Leader of the union. He has also stated that he had visited office of BCCL several times but no satisfactory reply
was given to him. He has also stated that it is not true that he had been given offer of appointment and he had
not joined the service.

9. The sponsoring union has proved the following documents which are marked as:-

Exhibit W-1- Photo Copy of letter no. BCW/2015/108 dated 20/09/2015 of Project Officer, Bararee
Coke Works, Putkee Balihari Area addressed to Assistant Labour Commissioner (C), Dhanbad-I in 1.D. Case
No. 1(63)/2015/E-6 regarding not providing employment to the dependent son of concerned workman.

Exhibit W-2- Photo Copy of employment application form of applicant Manoj Kumar duly certified
by the BDO of the respective Anchal.

Exhibit W-3- Identification certificate of applicant Manoj Kumar.

Exhibit W-4- Verification Roll of applicant Manoj Kumar. Exhibit W-5- Attestation Form of applicant Manoj
Kumar.

Exhibit W-6- Photo Copy of Letter No. 1114 dated 10/02/2005 of A.K. Singh, Personnel Manger
(MP&R)- HQ, Koyla Bhawan addressed to Dy. CPM, P.B. Area regarding revalidation of employment of
Sri Manoj Kumar.

Exhibit W-7- Photo Copy of Letter No. 005/20084 dated 19/02/2005 of Project Officer, Bararee Coke
Works addressed to Dy. PCPM-PB Area.

Exhibit W-8- Photo Copy of RTI application dated 11/02/2013.
Exhibit W-9- Photo Copy of Form-‘G’ Rule 6 (1) First Appeal dated 12/01/2015.

Exhibit W-10- Photo Copy of information of hearing from Central Information Commission dated
04/08/2016.

10. On the other hand the management has examined only one witness. He is MW-1, Rajeev Kumar
Mishra.
11. The MW-1, Rajeev Kumar Mishra has deposed before the Tribunal that approval for appointment of

Manoj Kumar had been granted by the company in the year 2001 and offer of appointment had been sent to him
in which it was mentioned about the period within which he had to join the service. He has further deposed that
it had been mentioned in the letter of offer of appointment that if he did not join within seven days the offer of
appointment, the offer would automatically be cancelled. He has also stated that Manoj Kumar did not join the
service within the stipulated period and the company authority had not re-validated its offer of appointment, so
the claim of the petitioner is not justified.

In the cross-examination he has deposed that there is a prescribed format for appointment in BCCL and
the applicant had submitted all the applications before the authority. He has further stated that the offer of
appointment was sent on the permanent address of the Manoj Kumar. He has also stated that in Column no. 16
of Exhibit W-4, the address of the applicant has been mentioned as Bararee Coke P.O.- Kusunda P.S.-
Kenduadih Dist.- Dhanbad but the company had not sent the offer of appointment on the address mentioned in
column no. 16 of verification roll (Exhibit W-4). He has also stated that there is no provision on the standing
order of BCCL that in case of return of offer letter by the post, the same would be sent on the present address
and thereafter the offer letter would have been published in newspaper. He has denied the suggestion that he had
suppressed the offer of appointment.

12. The management has not proved any documents in support of its case.

13. The learned lawyer appearing on behalf of the sponsoring union has submitted before the Tribunal that
Jai Prakash Ram was an employee of P.B. Area of M/s. BCCL who died in course of service on 29/05/1998 and
after his death his son Manoj Kumar had applied for his appointment in place of his father as per provision of
NCWA. He has also submitted that management had approved the appointment of applicant Manoj Kumar, after
death of his father Late Jai Prakash Ram the concerned workman but the management had issued a letter of offer
of appointment on the permanent address of the applicant whereas the applicant had furnished the present
address as Bararee Coke PO: Kusunda PS: Kenduadih Dist: Dhanbad in his application. He has further
submitted that the applicant had never received his offer of appointment and he had requested the management
for re-validation of the offer of appointment which was regretted by the management. He has also submitted that
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the management had deliberately suppressed the matter, so that the applicant may not get employment in the
company of BCCL.

14. On the other hand the learned lawyer of the management has submitted before the Tribunal that the
management had issued the offer of appointment letter on the permanent address of the applicant Manoj Kumar
with a condition to appear within seven days before the Medical Board otherwise the offer would be
automatically cancelled. He has also submitted that the applicant had never appeared before the Medical Board
as a result his offer of appointment was cancelled. He has also argued that there is no provision to re-validate the
offer of appointment, so award may be passed in favour of the management.

15. Now, the only point of consideration in this reference case is whether the action of the management of
P.B. Area of M/s. BCCL in denying compassionate employment to Shri Manoj Kumar, dependent son of Late
Jai Prakash Ram, who expired on 29/05/1998 under the provision of NCWA is fair and justified and to what
relief he is entitled?

FINDINGS

16. At the outset of discussion it is required to mention here that it is an admitted fact that Late Jai Prakash
Ram was an employee of P.B. Area of M/s. BCCL and he died on 29/05/1998 while he was in service. It is also
an admitted fact that after death of Late Jai Prakash Ram his dependent son Manoj Kumar had applied for his
appointment under the provision of NCWA and the management of BCCL had approved the appointment of
Manoj Kumar in place of his father Late Jai Prakash Ram. It is also an admitted fact that offer letter of
appointment had been issued to the son of deceased workman on his permanent address by registered post.

17. Now, the question arises whether the management had denied the compassionate employment to
Shri Manoj Kumar by not sending the offer of appointment letter on his present address?

18. In this regard the WW-1, Manoj Kumar had categorically stated that the applicant after death of his
father was residing in company quarter at Bararee Coke Plant which is mentioned in column no. 16 of his
Verification Roll Format. He has further stated that he had submitted several applications in writing on
11/02/2013, 21/10/2014, 29/10/2014, 12/01/2015 and lastly on 04/08/2016 to know the fact but the management
of Bararee Coke had neither given him employment nor any reply. In the cross-examination he has also
admitted that he has mentioned his correspondence and permanent address on his application and he had not
received any letter from BCCL for appearing before the Medical Board, so he could not appear before the
aforesaid Board.

19. The MW-1, Rajeev Kumar Mishra has deposed that the offer of appointment had been sent to the
applicant Manoj Kumar on his permanent address. In the cross-examination he has admitted that in column no.
16 of Exhibit W-4, the address of applicant has been mentioned as Bararee Coke PO: Kusunda PS: Kenduadih
Dist: Dhanbad and the company had not sent the offer of appointment on the address mentioned in column no.
16 of the verification roll (Exhibit W-4).

20. After perusal of the Exhibit W-4 which is Verification Roll, it appears that in Column no. 16, under
heading Details With Full Address Of Places Where You Reside During The Last 5 Years it is mentioned as-
Village Bararee Coke PO: Kusunda PS: Kenduadih Dist: Dhanbad State: Bihar.

Further after perusal of Exhibit W-5 which is Attestation Form it appears that in Present Address is
mentioned as Bararee Coke, PO: Kusunda PS: Kenduadih Dist: Dhanbad. Further in column no. 3 of Attestation
Form Home Adderess is mentioned as Kanhachatti PO: Kanhachatti PS: Chatra Dist: Hazaribag. Further Exhibit
W-6, which is letter dated 10/02/2005, shows that Manoj Kumar had submitted application for re-validation of
employment which was turned down. The Exhibit W-9, which is application of First Appeal, shows that the
applicant had preferred first appeal. The Exhibit W-10 is the copy of order of Central Information Commission,
New Delhi.

21. Now, after analysing the oral and documentary evidence it is quite apparent that the management of
BCCL had accorded approval of appointment of applicant Manoj Kumar after death of his father Late Jai
Prakash Ram but the management had sent the offer of appointment letter on the permanent address of Manoj
Kumar whereas as per Exhibit W-4 he was residing at Bararee Coke PO: Kusunda PS: Kenduadih Dist:
Dhanbad, so it is the an obligatory duty of the management to sent the offer of appointment letter on the present
address if it returned unserved on the address sent. Moreover the applicant had submitted application on several
dates for information but the same had not been made to available to him. Moreover the applicant had submitted
application for re-validation which was turned down.
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22. It is required to mention here that the employment to the dependent son of deceased, who died in
harness is to mitigate the minimum financial hardship caused to the distress family after sudden death of the sole
breadearner.

23. The Hon’ble Supreme Court in Umesh Kumar Nagpal Vs. State of Haryana as reported in 1994
SCC (4) 138 has been pleased to observe that:-

“as a rule, appointments in public services should be made strictly on the basis of open invitation of
application and on merit but appointment on compassionate ground was an exception to the aforesaid
rule, which has given after taking into consideration the fact of the death of the employee while in
service and leaving his family without any means of livelihood. In such cases, the object was to enable
the family to tide over sudden crisis. However, such appointments on compassionate grounds have to
be made in accordance with the rules regulations or administrative instructions taking into
consideration the financial condition of the family of the deceased.”

24. Now in the instant case the concerned employee namely Jai Prakash Ram died on 29/05/1998 and
thereafter his son Manoj Kumar applied for appointment and the proposal of his appointment was approved by
the competent authority after three year in the year 2001 but the offer of appointment letter was sent on the
home address whereas the applicant was residing at his present address for last 5 years and that had not been
taken into consideration by the management. The management should have sent a fresh offer of appointment
letter to the applicant after it had returned unserved. Moreover the management had not considered the request
for re-validation of the offer of appointment letter which is not just and proper.

25. Under such circumstances and conditions the Tribunal finds that the management of Bararee Coke
Plant, P.B. Area of M/s. BCCL had denied the compassionate appointment to Manoj Kumar, son of deceased
workman namely Late Jai Prakash Ram.

26. In view of above discussion the Tribunal renders the following Award:-

“The action of the management of P.B. Area of M/s. BCCL in denying compassionate employment to
Shri Manoj Kumar, dependent son of Late Jai Prakash Ram, who expired on 29/05/1998 under the provisions of
NCWA is not fair and justified.”

27. Hence, the applicant Manoj Kumar is entitled for relief which is as under:-

The management of P.B. Area of M/s. BCCL is directed to offer an employment to Shri Manoj Kumar
deceased son of Late Jai Prakash Ram, Bararee Coke, P.O. Kusunda, P.S. Kenduadih as piece rated miner loader
subject to his medical fitness within one month after publication of the Award in the Official Gazette.

This is the Award of the Tribunal.
D. K. SINGH, Presiding Officer

5 foeell, 18 STad, 2021

PI3AT. 52—l fdare A, 1047 (1947 &1 14) B GRT 17 & FIIRO 4, DY

WEHR H9d NA AT & yagds & Hag D AR 96 FHGRI & 414, srgay ¥ [fds sieifie

faare # dg WReER MNeNfd FfAFHRT /3 R H.—1, g991g & UdAre (Aed G 31 /2005) B
YBIRIT PRl 8, Sl Dsld ARBR Bl 16.01.2021 DI UKl G AT |

[¥. TA-20012 /217 / 2004-3MMSIMR (A1TH-1)]

1o Rig, e Afa

New Delhi, the 18th January, 2021

S.0. 52.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award of the Central Government Industrial Tribunal-cum-Labour Court
No.1, Dhanbad (Ref. No.31 of 2005) as shown in the Annexure in the Industrial Dispute between the employers
in relation to the management of M/s. BCCL and their workmen, which was received by the Central
Government on 16.01.2021.

[No. L-20012/217/2004-IR (CM-I)]
RAJENDER SINGH, Under Secy.
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ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO.1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of .D.Act. 1947
Reference: No. 31/2005

Employer in relation to the management of Jealgora Colliery of M/s. BCCL
AND
Their workman

Present: Shri Dinesh Kumar Singh, Presiding Officer

Appearances:
For the Employers : Sri D.K. Verma, Advocate

For the workman. : None
State : Jharkhand. Industry:- Coal
Dated :27.11.2020
AWARD

By Order No.L-20012/217/2004-IR (C-I) dated 31/03/2005 the Central Government in the Ministry of
Labour has, in exercise of the powers conferred by clause (d) of sub-section (1) and sub—section (2A) of Section
10 of the Industrial Disputes Act, 1947, referred the following disputes for adjudication to this Tribunal:

SCHEDULE

“Whether the demand of the Bihar Mines Lal Jhanda Mazdoor Union for regularization of
Md. Karim Ansari to the post of Rope Splicier Category-V from the management of Jealgora
Colliery of M/s. BCCL is justified? If so, to what relief is the concerned workman entitled and
from what date?”

2. After receipt of the reference, both parties were noticed and both parties appeared for certain dates, but
subsequently the workman/union left appearing before the Tribunal. Thereafter again two regd. notices were
issued to concerned union/workman but even then no one appeared on behalf of the workman/union. Now the
Case is pending since 25/04/2005 and workman/union is not appearing before Tribunal. so, it is felt that
workman/union has lost its interest in this matter. Hence No Dispute Award is passed. Communicate.

D. K. SINGH, Presiding Officer

T5 faeel, 18 Sa, 2021

P13 53.—3AEd fdare IR, 1947 (1947 BT 14) B GRT 17 S AFAR ¥, I ARBR
I99 ST & yaudy & Hag el 8k 996 dHeri & 49, o gdy ¥ f[fdwe sfenfie faare +
P WRGR SRS AR / M RATerd H.—1, g9dIg @& udie (WeH 68T 33,/2002) BT UdHTRId
PN 8, Sl Dsld TRBR Bl 16.01.2021 DI UTE AT o |

[¥. T-20012 /535 / 2001-3MMS3MR (ATTH-1)]
ot g, 3R wfua

New Delhi, the 18th January, 2021

S.0. 53.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award of the Central Government Industrial Tribunal-cum-Labour Court
No.1, Dhanbad (Ref. No. 33 of 2002) as shown in the Annexure in the Industrial Dispute between the employers
in relation to the management of M/s. E.C.L and their workmen, which was received by the Central
Government on 16.01.2021.

[No. L-20012/535/2001-IR (CM-1)]
RAJENDER SINGH, Under Secy.

ANNEXURE
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BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of .D.Act. 1947
Reference: No. 33/2002

Employer in relation to the management of Mugma Area of M/s. E.C.L.
AND
Their workman
Present: Shri Dinesh Kumar Singh, Presiding Officer
Appearances:
For the Employers : Sri D.K. Verma, Advocate
For the workman. : None
State : Jharkhand. Industry:- Coal
Dated :25.11.2020

AWARD

By Order No.L-20012/535/2001-IR (C-I) dated 28/02/2002 the Central Government in the Ministry of
Labour has, in exercise of the powers conferred by clause (d) of sub-section (1) and sub-section (2A) of Section
10 of the Industrial Disputes Act, 1947, referred the following disputes for adjudication to this Tribunal:

SCHEDULE

“Whether the action of the management of M/s E.C.L. in not accepting the date of appointment
of Sri Basdeo Ojha as 1.7.69 is fair and justified? If not, to what relief is the concerned workman
entitled?”

2. After receipt of the reference, both parties were noticed but the workman/union didn’t appear before the
Tribunal. However, the management has appeared in this case. Thereafter registered notice was issued to the
workman/union which returned with endorsement of “Addressee left”. Now the Case is pending since
21/03/2002 and workman/union is not appearing before Tribunal. so, it is felt that workman/union has lost its
interest in this matter. Hence No Dispute Award is passed. Communicate.

D. K. SINGH, Presiding Officer

T5 faeel, 18 Sa, 2021

P13 54 —3AEND faare IfERH, 1947 (1947 BT 14) B GRT 17 B AFART ¥, Dwg IBR
I99 WAYA. & Yegdd & Gag el IR 996 $HGRI & dr9, gy ¥ ffds ofifenfe faarg 4
P ARBR AEfE GBI / M Tad 5.1, 99918 & Gare (FeH A=A 306 ,/2000) DI TSR
PN 8, Sl Dsld TR Bl 16.01.2021 DI UTE AT oI |

[¥. TeA-20012 /295 / 2000-3MTS3MR. (AITH-1)]
I g, /R |fd
New Delhi, the 18th January, 2021

S.0. 54.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award of the Central Government Industrial Tribunal-cum-Labour Court
No.l, Dhanbad (Ref. No. 306 of 2000) as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of M/s. CCL and their workmen, which was received by the Central
Government on 16.01.2021.

[No. L-20012/295/2000-IR (CM-1)]
RAJENDER SINGH, Under Secy.

ANNEXURE
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BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of I.D.Act. 1947
Reference: No. 306/2000

Employer in relation to the management of Karo Special Project of M/s. CCL.
AND
Their workman
Present: Shri Dinesh Kumar Singh, Presiding Officer
Appearances:
For the Employers : Sri D. K. Verma, Advocate
For the workman. : None
State : Jharkhand. Industry:- Coal
Dated : 26.11 .2020

AWARD

By Order No.L-20012/295/2000-C-I dated 30/10/2000 the Central Government in the Ministry of
Labour has, in exercise of the powers conferred by clause (d) of sub-section (1) and sub—section (2A) of Section
10 of the Industrial Disputes Act, 1947, referred the following disputes for adjudication to this Tribunal:

SCHEDULE

“Whether the action of the management of Karo Special Project of M/s C.C.Ltd. to terminate the
service of Sri Shiv Ram Mehetar on the grounds of long absentee is legal and justified? If not, to
what relief is the workman concerned entitled?”

2. After receipt of the reference, both parties were noticed and both parties appeared for certain dates, but
subsequently both the parties left appearing before the Tribunal. Thereafter again regd. notices were issued to
both the parties but even then no one appeared. Later on the Ld. Lawyer of management appeared but no one
appeared on behalf of the workman/union. Now the Case is pending since 21/11/2000 and workman/union is not
appearing before Tribunal. so, it is felt that workman/union has lost its interest in this matter. Hence No Dispute
Award is passed. Communicate.

D.K. SINGH, Presiding Officer
7§ flceh, 18 Ta9, 2021

P13 553D [qara MAFTH, 1947 (1947 BT 14) B GRT 17 B JTIRT H B TRBR
ARG e 4% Jaudd & Adg MAedl iR I96 FHGRI & d94 ey H ffdwe sfieiffe fqare #
Do TRBR Sefd AP0 TAlqGed & are (Had T 17 /2014) B GSHIRG BT &, Sl Dwd
ARBR Pl 18.01.2021 YT TIT o |

[¥. TeA-12025 /01 / 2021-3MMS3MR (§1-1)]
SI. 8T, R Afd

New Delhi, the 18th January, 2021

S.0. 55.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 17/2014) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court Ernakulam as shown in the Annexure, in the industrial dispute between the management of State Bank
of India and their workmen, received by the Central Government on 18.01.2021.

[No. L-12025/01/2021-IR (B-I)]
D. GUHA, Under Secy.

ANNEXURE
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BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
ERNAKULAM

Present: Shri. V.Vijaya Kumar, B. Sc, LLM, Presiding Officer
(Monday the 9™ day of March 2020, 19 Phalguna 1941)

ID No. 17/2014

Workman... Shri. K. V. Joy
Kollamolath House
Karukapilly P.O.
Kolenchery
Ernakulam — 682311
By Adv.Mathews K. Uthuppachan & Terry V. James

Managements... 1. The Deputy General Manager
State Bank of India
LHO Annex
Shanmugham Road
Ernakulam — 682301

2. The Chief General Manager
State Bank of India
Local Head Office
S. S. Kovil Road, Thampanoor
Trivandrum — 695001

3. The Assistant General Manager
State Bank of India
HR Department, LHO
S. S. Kovil Road, Thampanoor
Trivandrum — 695001

4. The Chief Manager
State Bank of India
M.G. Road Branch
Ernakulam — 682011
By Adv. Raynold Fernandez N.

This case coming up for final hearing on 21.01.2020 and this Tribunal-cum-Labour Court on
09.03.2020 passed the following:

AWARD
1. This is an industrial dispute filed U/s 2A(2) of the Industrial Disputes Act, 1947.
2. Notice was issued to the managements. Only management no. 4 entered appearance and managements
1 to 3 remained ex-parte.
3. The workman filed a claim to pass an award holding that his termination from service and denial of

employment is not legally justifiable and also direct the managements to reinstate him in service and regularise
his service with full back wages and continuity of service. The workman is an Ex-serviceman having served
in the Army for 23 years. The workman joined the service of the management Bank as temporary guard on
07.10.2005 and his services were illegally terminated by the management on 03.01.2013. The dispute raised
before the Assistant Labour Commissioner(Central) ended up in failure and the conciliation officer permitted
the workman to raise this industrial dispute. After retirement from Army, the workman got himself registered
in Zilla Sainik Welfare Board. The Zilla Sainik Welfare Board recommend his name for selection to the post of
temporary guard in State Bank of India. The workman attended an interview in September 2005 and he was
appointed as a temporary guard by the management Bank and his services continued till 03.01.2013. The
workman worked for 1335 days during the aforesaid period in various branches of State Bank of India for the
last 9 years. The State Bank of India conducted a recruitment for selection of Security /Armed Guards in 2005
and thereafter the selection was conducted only in May 2010. The workman also applied against the
notification in 2010. However the application was rejected by the management Bank on the ground that he has
crossed the age ceiling limit of 45 years. On 07.10.2005, when the workman was appointed by the management
Bank as temporary guard he was aged 44 years. The management used to select temporary armed guards
against permanent armed guards after conducting interview and physical test. The workman bonafidely
believed that he will also get regularised as a permanent armed guard. Hence the workman did not apply for
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any other job. The management never intimated the Zilla Sainik Welfare Board regarding the guidelines
dt.21.07.2002. When the application for permanent armed guard was rejected on the ground that he crossed the
age of 45 years the workman made a representation seeking relaxation of age to the extent of his provisional
service, before the management Bank. The representation was not considered by the management Bank. Since
the rejection of the application of the workman was not intimated to Zilla Sainik Welfare Board they did not
sponsor the workman’s name for any other job. Hence he lost the opportunity to be suitably appointed in
some other institution. The workman and 4 other similarly placed Ex-servicemen filed W.P.(C).8520/2011
before the Hon’ble High Court of Kerala challenging the rejection of their application. The Hon’ble High
Court of Kerala  while dismissing the writ petition vide judgment dt.11.10.2012 observed that if
regularisation is sought, temporary service has to be reckoned and special consideration has to be given. In
view of the judgment the workman approached the management claiming regularisation of his service. The
same was rejected vide order dt.31.12.2012. The workman moved the Assistant Labour Commissioner
(Central), Ernakulam, against the rejection. When the industrial dispute was pending, State Bank of India
initiated recruitment process for filling up the vacancies of armed guards in Kerala. The Assistant Labour
Commissioner (Central) issued an order dt.22.08.2013 staying the recruitment process. The management
challenged the said order in W.P.(C).3112/2013 and Hon’ble High Court vide order dt.26.08.2013 stayed the
operation of the Assistant Labour Commissioner(Central). The workman approached the Hon’ble High Court
of Kerala in W.P.(C) 22055/2013 to stay the selection process till a final order is passed by Assistant Labour
Commissioner (Central). The Hon’ble High Court did not stay the recruitment process but directed the
Assistant Labour Commissioner(Central) to dispose of the industrial dispute expeditiously. The workman
challenged the order of the Hon’ble High Court before the Division Bench in W.A.64/2014 which was
disposed of by the Court vide judgment dt.10.01.2014 directing the Ministry of Defence to consider and pass
orders on the request given by the workman with regard to relaxation of age. No orders are passed by the
Ministry so far. The workman is not alternatively or profitably employed after his termination by the
management Bank. Having worked for more than 240 days continuously in the previous 3 years immediately
before his termination, the service of the workman could only be terminated by complying with the provisions
of the Industrial Disputes Act. The termination of the workman and denial of employment is illegal and arbitry.

4. The management filed written statement denying the allegations in the claim petition. It is admitted
by the management that the workman was appointed on 07.10.2005 as temporary guard by the management
Bank at the age of 45 years. The engagement of the workman was purely temporary and there was no
illegality in terminating his services. The management denied the allegation that selection of permanent staff is
done from the temporary watchman/guard after conducting interview and physical test. The management had
never made out any representation to the workman that he will be regularised in service at some point of time.
The management cannot be held responsible if the workman was not aware of the guidelines dt.21.07.2002
issued by the management Bank for recruitment of armed guards. The management Bank has framed
comprehensive guidelines for recruitment of armed guards in permanent vacancies as early as 21.07.2002. In
sub clause (f) of Clause 5 of the above guidelines, it is mentioned that the age ceiling is subject to the
maximum of 45 years. Phase 1 of the selection process involves physical test and phase 2 involves interview
by a properly constituted selection committee. A copy of the guidelines dt.21.07.2002 is produced as Exbt. M1.
It is true that the workman applied for a post of armed guard against circular dt. 27.05.2010 and the same was
rejected for the reason that the workman crossed the age of 45 years. The relaxation allowable in respect of
the post of armed guards is subject to the maximum age limit of 45 years. There is no provisions in the
guidelines for relaxation of upper age limit of 45 years. The Hon’ble High Court of Kerala in its judgment
dt. 11.10.2012 in W.P.(C) 8520/2011 upheld the view that the age limit provided in Clause 5(f) of the
comprehensive guidelines cannot be interfered with. The Court further observed that the issue is something
which comes within the realm of policy for selection in the matters of appointment. The contention of the
workman that when he was initially appointed he was within the age limit will not in any way help the
workman. Further the temporary service of casual employees cannot be computed for the purpose of arriving
at the eligibility of age criteria as per the guide lines. The claim of the workman that he worked continuously
for 1335 days over a period of 9 years is denied by the management. There was no continuous engagement
and the workman was engaged on a temporary basis as and when there is a vacancy. The management also
denied the allegation that the workman had continuously worked for more than 240 days in a calendar year. It
is true that the workman applied against the circular dt.27.05.2010 for regular appoint. However his application
was rejected as he crossed the age of 45 years as on the cut of date. The workman approached the Hon’ble
High Court of Kerala in W.P.(C) n0.22055/2013 for staying the selection process of armed guards. The
Hon’ble High Court refused any relief. W.A. 64/2014 filed by the workman before the Division Bench was
disposed of with direction to the Defence Ministry to consider the representation of the workman regarding
relaxing of age. The defence ministry has not passed any order till date. The workman was only a casual
employee and hence there was no termination of service of the workman. There  is no violation of the
provision of Sec 25F of ID Act. The workman has already approached the Hon’ble High Court for the same
relief and identical contentions and same was declined by the Hon’ble High Court of Kerala. The workman
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cannot re-agitated the same issues in this proceedings. The management is not guilty of any unfair labour
practice.

5. The workman filed a rejoinder denying the allegations in the written statement and reiterating his
claims in the claim petition.
6. The workman examined WW1 and WW2 and marked Exbts. W1-W12. Exbt. W9 and W10 were
marked subject to proof. The management examined MW 1 and marked Exbt.M1 and M2.
7. After completion of pleadings and evidence the following issues are framed for examination.

1. Whether the workman is entitled for regularisation, relaxing the age limit of 45 ?

2. Whether there is any violation of sec 25F of Industrial Disputes Act, 1947?
3. Reliefand cost
8. Issue No.l1

It is an admitted fact that the workman was appointed as temporary armed guard in the service of the
management Bank on 07.10.2005 when he was 44 years of age. His engagement was done through Zilla Sainik
Welfare Board. There was no recruitment of permanent armed security guard in the management in between
2005 and 2010. On 27.05.2010 the management Bank issued a circular for appointing permanent armed
security guards. The workman also applied for the post. However his application was rejected on the ground that
he crossed the age of 45 years as on the date of application. The request given by the workman for relaxation
of age limit was also rejected by the management Bank. At the time of the initial appointment in 2005 the
workman was aged 44 and therefore well within the age limit of 45 years. According to the learned Counsel
for the management the recruitment of armed guards in permanent vacancies is guided by the comprehensive
guidelines in Exbt.M1. As per the eligibility criteria in Exbt. M1, the maximum age ceiling is 45 years.
Clause 5 (f) of Exbt.M1 reads as follows;

““Age Ceiling - For recruitment as Bank guards, Ex-servicemen are entitled to relaxation in age ceiling
in full, to the extent of service in the Armed Forces and 3 years in addition there to, subject to the maximum age
ceiling of 45 years”’.

The workman and similarly placed armed security guards challenged the rejection of their
application for regular appointment claiming relaxation of age limit in a series of writ petitions before the
Hon’ble High Court Court of Kerala. The Hon’ble High Court considered all these matters and disposed of all
the writ petitions by a common judgment in W.P.(C) 8520/2011 vide its order dt.11.10.2012. The Hon’ble
High Court of Kerala considered all the above issues including the provisions in Clause 5(f) of Exbt.M1.
The Hon’ble High Court after examining various issues concluded that

““The above aspect, when harmoniously constructed with Clause 5(f) of the comprehensive guidelines
indicate that the rationale behind is to ensure that selected candidates are left with enough service
and to ensure that they are possess desired standards of physical fitness. This Court is not in a
position to interfere with the decision taken by the Bank authorities in their wisdom in formulating
guidelines prescribing such cut of age in consonance with guidelines of the Central Govt. It is a
matter which is purely coming within the realm of policy decision in the matter of appointment.
Unless it is established that such policy lacks total nexus with the objective sought to be achieved or
that it is totally irrational and arbitry, this Court cannot interfere. Moreover there is no direct
challenge against the guidelines prescribed. This Court cannot hold that the petitioners are entitled to
be selected in the process of recruitment against permanent vacancy which is made through prescribed
selection process on the basis of settled guidelines. Therefore the challenge against rejection of
candidature on the basis of crossing of upper age limit cannot be sustained ".

The Hon’ble High Court also considered whether it is justifiable to consider the temporary service and
relaxation of the eligibility criteria in the case of the workman. After considering the facts and also the related
decisions the Hon’ble High Court held that" In that point of view the urge for regularisation in service of the
Bank on the basis of temporary appointments need consideration. But it is for the appropriate authorities to
decide such issues". While dismissing the writ petition the Hon’ble High Court made it clear that the dismissal
of the writ petitions will not stand in the way of the petitioners claim of regularisation of service in the Bank
or seeking in further modification of the guidelines providing relaxation in upper age limit. It is left open to the
petitioners to approach the appropriate authority either in the Bank or in the Central Govt to seek for such
modifications and to seek recruitment against permanent vacancies arising in future. They will also be at liberty
to seek regularisation on the strength of temporary service put in. From the above it is clear that the question of
relaxation of age for permanent appointment of the workman and also considering the relaxation taking into
account the temporary service, was considered by the Hon’ble High Court of Kerala and the same was rejected
with a direction to the workman to approach the appropriate authority seeking relaxation. Hence it is not open
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this Court to examine the same issues which were considered and disposed of by the Hon’ble High Court.
Hence the claim for relaxation of age limit and regularisation of service of the workman are decided against the
workman and in favour of the management.

9. Issue no.2

According to the learned Counsel for the workman, the workman worked continuously for 9 years and for 1335
days. It was also argued that the workman worked continuously for 240 days for all 3 years since 2010. When
he was terminated on 03.01.2013 he was not given any notice, notice pay or compensation as required U/s 25F
of ID Act, 1947. Hence his termination is arbitry and is clearly illegal. To substantiate his claim the workman
produced Exbts.W1-W7. Those exhibits are certificates issued by various branches of the management Bank
stating that the workman worked with them for so many days during a particular period. The question involved
is whether the workman worked for 240 days one year immediately prior to his termination of service.
Exbt.W6 will show that the workman worked for 246 days for the period from 01.12.2011-12.10.2012. The
workman could primafacie establish that he has worked for more than 240 days within one year prior to his
termination on 03.01.2013. The workman filed IA no.11/2016 seeking a direction to the management to
produce the original attendance/duty register, attendance book and wage payment details with respect to the
workman maintained at State Bank of India, M.G.Road, Ernakulam branch during the period 10/2005 to
12/2012. After protracted proceedings, the Interlocutory Application was allowed directing the management
to produce the listed documents or to file an affidavit in case of non production. The management neither
produce the documents nor filed any affidavit explaining the reasons for non production of the documents
ordered to be produced in the proceedings. The documents ought to be produced by the workman are in the
custody of the management and are crucial in establishing whether the workman worked for 240 days one year
prior to his retrenchment particularly in view of the fact that the workman has primafacie established that he
worked for more than 240 days. Hence an adverse presumption will have to be drawn against the management
for non production of crucial documents such as attendance register and payment details of the workman for the
relevant point of time. It may be relevant to examine the decision of Hon’ble Supreme Court in Gauri
Shankar Vs State of Rajasthan, 2015 12 SCC 754. In the above case, the workman was working with the
respondent and his case was that he was appointed against a permanent and sanctioned post w.e.f. 01.01.1987
till his services came to be retrenched and he had rendered service of more than 240 days in every calendar year
and has received salary from the respondent department each month. The workman challenged the retrenchment
as bad in law as the same was in violation of Sec 25F, 25G, 25H, 25T and 25U of the ID Act. The workman
applied for production of the Muster Roll and the management failed to produce the relevant Muster Rolls. The
Hon’ble Supreme Court relying on its earlier decisions in Gopal Krishna G Ketker Vs Muhammed Haji
Latheef, AIR 1968 SC 1413 and Murukesam Pillai Vs Manikyavasaka Pandara, 1917 5 LW 759 held that
even if the burden of proof does liec on a party, the Court can draw an adverse inference if he withholds
important documents in his possession which can throw light on the facts of issue. It may also be relevant to
examine the decision of the Hon’ble Supreme Court in Sriram Industrial Enterprises Ltd Vs Mahak Singh
and others, 2007 4 SCC 94, wherein the Hon’ble Supreme Court held that when the workman discharged their
initial onus by producing the documents in their possession, it is the responsibility of the management to
disprove the claim of the workman that he did not work for more than 240 days with the management one year
immediately prior to his/her termination. In this case, as already stated, Exbt. W6 certificate issued by the
Management Bank, will clearly establish that the worker worked for more than 240 days one year immediately
prior to his retrenchment. However the documents ordered to be produced by the Management such as the
attendance register and wage payment details of the workman, could have conclusively proved the claim of the
workman that he worked for more than 240 days one year immediately prior to his retrenchment. Hence in the
absence any explanation on the side of the Management an adverse inference is that the workman worked for
more than 240 days one year immediately prior to his termination on 03.01.2013. Hence the management is
liable to follow the conditions precedent before the retrenchment of the workman as contemplated U/s 25F of
ID Act, 1947.

10. It was also pointed out that the workman in this case is only a casual employee on daily wages and
hence he is not entitled to claim the benefits U/s 25F of the ID Act. The learned Counsel for the workman relied
on the decision of Hon’ble High Court of Kerala in Sreekumar K. Vs Managing Director, KTDC Ltd, 2019
(1) KHC 225 to point out that the definition in Sec 2(s) of the ID Act includes casual employees also. In the
above case the Hon’ble High Court held that;

“Para 18. From this it is quiet evident that the definition of the term ‘workman’ U/s 2(s) of the ID Act
includes a casual employee as well and hence the decision cited (Supra) (in the context governed by
the provisions of the workman’s Compensation Act) is not at all attracted to the case in hand.”

11. Another issue to be considered is in view of the decision of the Hon’ble Supreme Court in State of
Karnataka Vs Uma Devi, 2006 4 SCC 1 and the State of Bihar and others Vs Devendra Sharma, Civil
Appeal no. 7879/2019, to argue that the management Bank being a ‘state‘ under Article 12 of the Constitution,
whether back door entry in service can be allowed violating Article 14 & 16 of the Constitution of India. It was
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argued that when there is a violation of the provisions of ID Act, the dictum laid down in the above decisions is
clearly distinguishable. In Ajaypal Singh Vs Haryana Warehousing Corporation, (2015) 6 Supreme Court
Cases 321 the Hon’ble Supreme Court considered the decision in Uma Devi’s case (Supra) and held that ;

“17. In Uma Devi’s case, (3) this Court held that adherence to the rule of equality in public
employment is a basic feature of our Constitution and since rule of law is a core of our Constitution, a Court
would certainly be disabled from passing an order upholding a violation of Article 14 or in ordering the
overlooking of the need to comply with the requirements of Article 14 read with Article 16 of the Constitution
of India. The provisions of the Industrial Disputes Act and powers of the Industrial and Labour Court provided
therein were not at all under consideration in Uma Devi’s case (3). The issue pertaining to unfair labour practice
was neither the subject matter for decision nor was decided in Uma Devi’s case.

18. We have noticed that Industrial Dispute Act is made for the settlement of industrial disputes and certain
other purposes as mentioned therein. It prohibits unfair labour practice on the part of the employer in engaging
employees as casual or temporary employees for long period without giving them the status and privilege of
permanent employees.

19. Sec 25F of the Industrial Disputes Act, 1947 stipulates conditions precedent for retrenchment of workmen.
A workman employed in any industry who has been in continuous service for not less than one year under an
employer is entitled to benefit under the said provisions if the employer retrenches the workman. Such a
workman cannot be retrenched until he/she is given one month notice in writing indicating the reasons for
retrenchment and the period of notice has expired or the workman has been paid in lieu of such notice wages
for the period of the notice apart from compensation which shall be equivalent to 15 days average pay for every
completed year of continuous service or any part thereof in excess of 6 months. It also mandates the employer to
serve a notice in the prescribed manner on the appropriate Govt or such Authority as may be specified by
appropriate Govt by notification in the official Gazette. If any part of the provisions of Sec 25F is violated and
the employer there by, resorts to unfair trade practice with the object to deprive the workman with privilege as
provided under the Act, the employer cannot justify such an action by taking a plea that the initial appointment
of the employee was in violation of Articles 14 & 16 of the Constitution of India.

(20) - -mmm e e
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Para 22. It is always open to the employer to issue an order of “retrenchment® on the ground that the
initial appointment of the workman was not in conformity with Article 14 &16 of the Constitution of India or in
accordance with rules. Even for retrenchment for such ground, unfair labour practice cannot be resorted to and
thereby the workman cannot be retrenched on such ground without notice, pay and other benefits in terms of
Sec 25F of the Industrial Disputes Act, 1947, if continued for more than 240 days in a calendar year”.

The above decisions was also quoted with approval by the Hon’ble Supreme Court in Durgapur
Casual Workers Union and others Vs Food Corporation of India and others, (2015) 5 SCC 786. The
Hon’ble Court held that an undertaking of the government which comes within the meaning of ‘industry’ or its
establishment cannot justify its illegal action including unfair labour practice nor can ask for different treatment
on the ground that public undertaking is guided by Articles 14 &16 of Constitution of India and the private
industries are not guided by 14 &16 of the Constitution. In Umrala Grama Panchayat Vs Secretary,
Municipal Employees Union, 2015 12 SCC 775 the Hon’ble Supreme Court directed that the services of the
workmen in that case be regularized and made permanent since they worked for more than 240 days in a
calendar year.

12. In view of the above, it is very clear that the management terminated the service of the workman in
clear violation of the provisions of Sec 25F of the Industrial Disputes Act, 1947.
13. Issue No. 3

Issue no.2 regarding the legality of termination of the workman is decided in favour of the workman and
against the management. The learned Counsel for the workman argued that once this Tribunal found that the
termination of the workman was illegal he is entitled for reinstatement in service with full back wages. The
workman was already on the verge of retirement age and he is a daily wage employee and continued as a
daily wage employee and is not entitled for regularisation for the reasons discussed at issue no.1. The Hon’ble
Supreme Court in State of Uttarakhand and others Vs Rajkumar, 2019 1 LLJ 513 SC relying on the
decision of the Court in BSNL Vs Bhurumal, (2014) 7 SCC 177 and District Development Officer and
another Vs Satish Kantilal Amerelia 2018 12 SCC 298 held that in the circumstance of that case it would
be just and proper and reasonable to award lumpsum monetary compensation to the workman in full and final
satisfaction of his claim of reinstatement and other consequential benefits. The Hon’ble Supreme Court has
laid down the law on the subject in BSNL case (Supra) as follows ;
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“Para 33. It is clear from the readings of the aforesaid judgments that the ordinary principle of grant of
reinstatement with full back wages, when the termination is found to be illegal is not applied
mechanically in all cases. While that may be a position where services of a regular/permanent
workmen are terminated illegally and/or malafide and/or by way of victimization, of unfair labour
practice, etc. However when it comes to the case of termination of a daily wage worker and where the
termination is found illegal because of a procedural defect, namely, in violation of Sec 25F of the
Industrial Disputes Act, this Court is consistent in taking the view that in such cases reinstatement with
back wages is not automatic and instead the workman should given monetary compensation which will
meet the ends of justice. Rationale for shifting in this direction is obvious.

Para 34. The reasons for denying the relief for reinstatement in such cases are obvious. It is trite law
that when the termination is found to be illegal because of non payment of retrenchment compensation
and notice pay as mandatorily required U/s 25F of the ID Act, even after reinstatement, it is always
open to the management to terminate the services of that employee by paying him the retrenchment
compensation. Since such a workman was working on daily wage basis and even after he is reinstated
he has no right to seek regularization [see State of Karnataka Vs Uma Devi(3)]. Thus when he cannot
claim regularisation and he has no right to continue even as a daily wage worker, no useful purpose is
going to be served in reinstating such a workman and he can be given monetary compensation by the
Court itself in as much as if he is terminated again after reinstatement, he would receive monetary
compensation only in the form of retrenchment compensation and notice pay. In such a situation giving
the relief of reinstatement, that too after a long gap, would not serve any purpose.

Para 35. We would however, like to add a cavate here. There may be cases where termination of daily
wage worker is found to be illegal on the ground that it was resorted to as unfair labour practice or in
violation of the principles of last come first go viz. while retrenching such a worker daily wage juniors
to him were retained. There may also be a situation that persons junior to him were regularized under
some policy but the workman concerned terminated. In such circumstances, the terminated worker
should not be denied reinstatement unless there are some other weighty reasons for adopting the course
of grant of compensation instead of reinstatement. In such cases reinstatement should be the rule and
only in exceptional cases, for the reasons stated to be in writing, such relief can be denied”.

14. In the present case, it is proved that the workman was engaged as a daily wage employee and he worked
continuously for more than 240 days one year before his termination. The management failed to establish that
the workman was gainfully engaged during the period of termination. Hence it is a fit case where the dictum
laid down by the Hon’ble Supreme Court in State of Uttarakhand and others Vs Rajkumar (Supra) is
squarely applicable. It is seen that the workman was engaged on daily basis and he was being paid daily wage
of Rs.375/- per day. It is also seen that the workman has crossed 59 years of age as on date. In these
circumstances it would be just and proper and reasonable to award a lumpsum monetary compensation to the
workman in full and final satisfaction of his claim of reinstatement and other consequential benefits. If the
wages are worked out from his date of termination till date it will approximately come to Rs.8,50,000/- as back
wages. Further he is also entitled to the benefit U/s 25F of the ID Act. Taking into account all these aspects
itis felt that interest of justice will be met if the management is directed to pay 50% of the back wages and
other benefits U/s 25F of the ID Act. Hence the management is directed to pay a lumpsum monetary
compensation of Rs.4,50,000/- to the workman in full and final settlement of his claim within one month from
the notification of the award.

Hence an award is passed holding that the workman is not entitled for regular appointment relaxing
the age limit. However he is entitled to be reinstated with 50% of the back wages and therefore the
management is directed to give him a lumpsum monetary compensation of Rs.4,50,000/- in full and final
settlement of all his claims.

The award will come into force one month after its publication in the official Gazette.
Dictated to the Personal Assistant, transcribed and passed by me on this the gth day of March, 2020.
V. VIJAYA KUMAR, Presiding Officer
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APPENDIX

Witness for the Workman:-

WW1 - Shri. K.V. Joy, dt.18.01.2016

Ww2 - Shri. Joseph M.P., dt. 01.03.2017

Witness for the Management:-

MW1 - Shri.N.G. Mathew, dt. 01.11.2019

Exhibits for the Workman:-

Wi - Certificate dt. 21.05.2010 issued by the Chief Manager, SBI, M.G.Road Branch, Ernakulam

w2 - Certificate dt. 17.02.2010 issued by the Chief Manager, SBI, Ernakulam Branch

W3 - Certificate dt. 20.05.2010 issued by the Chief Manager (HR) Section, SBI, Ernakulam

w4 - Certificate dt. 20.05.2010 issued by the Chief Manager, SBI, Ambalamedu Branch

W5 - Certificate dt. 22.03.2011 issued by the Chief Manager, SBI, M.G.Road Branch, Ernakulam

W6 - Certificate dt. 12.10.2012 issued by the Chief Manager, SBI, M.G.Road Branch, Ernakulam

W7 - Certificate issued by the SBI, M.G. Road Branch, Ernakulam

W8 - True copy of judgment dt.10.01.2014 in W.A. no. 64/2014 of the Hon’ble High Court of
Kerala

W9 - Certificate dt. 03.07.1993 issued by the SBI to Mr.C.Valsalan (marked subject to proof’)

W10 - Identity Card issued by the Zilla Sainik Welfare Board to Mr. C.Valsalan (marked subject to
proof)

W1l - Certified copy of letter dt.30.07.2016 sent by the Zilla Sainik Welfare Officer, Ernakulam to
the Senior Manager, Canara Bank, M.G.Road, Trivandrum

W12 - Certified copy of letter dt.26.11.2016 sent by the Zilla Sainik Welfare Officer, Ernakulam to

the Chief Manager, Punjab National Bank, Market Road, Ernakulam
Exhibits for the Management:-
Ml - Photocopy of the guidelines dt. 21.07.2002
M2 - Photocopy of the judgement in W.P. (C). 8529/2011(L) dt.11.10.2012.

T5 faeel, 18 Sa, 2021

PIIAT. 56— fdare ARARE, 1947 (1947 BT 14) BT ORT 17 & AFART H DI TRBR
IR NAd Ydudd & Hag ANl 8k STb FHGRI & 9 ordy # fAfdw ofeifie faare § =i
RBR RS AP s & Uae (Hed G 15,/2014) BT UGG AT €, Ol Daid OB
Bl 18.01.2021 UTKT BIAT o7 |

[¥. TA-41011 /09 / 2014-3MMS3MR (1-1)]
Sl 81, AR AfIq

New Delhi, the 18th January, 2021

S.0. 56.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 15/2014) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court Lucknow as shown in the Annexure, in the industrial dispute between the management of Northern
Railway and their workmen, received by the Central Government on 18.01.2021.

[No. L-41011/09/2014-IR (B-1)]
D. GUHA, Under Secy.
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ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT LUCKNOW
PRESENT : P. K. SRIVASTAVA, HJS (Retd.)
L.D. No. 15/2014
Ref. No. L-41011/09/2014-IR(B-I) dated 19.03.2014
BETWEEN :

Mandal Sanghthan Mantri

Uttar Railway Karmchari Union

C/o Shri Parvej Alam, 283/63, Kh, Ghari Kannora
Premvati Nagar, PO, Manak Nagar

Lucknow.

(Espousing cause of Shri Guru Prasad)

AND
Senior divisional Personal Officer
Northern Railway, DRM Office
Hazratganj, Lucknow.
AWARD
L. By order No. L-41011/09/2014-IR(B-I) dated 19.03.2014 the Central Government in the Ministry of

Labour, New Delhi in exercise of powers conferred by clause (d) of sub section (1) and sub section (2A) of
Section 10 of the Industrial Disputes Act, 1947 (14 of 1947) referred this industrial dispute between Mandal
Sanghthan Mantri, Uttar Railway Karmchari Union, C/o Shri Parvej Alam, 283/63, Kh, Ghari Kannora,
Premvati Nagar, PO, Manak Nagar, Lucknow and Senior divisional Personal Officer, Northern Railway, DRM
Office, Hazratganj, Lucknow for adjudication.

2. The reference under adjudication is:

“KYA PRABANDHAN UTTAR RAILWAY, LUCKNOW DEARA APNE KARMKAAR SHRI GURU
PRASAD, M.C. M. ADHINATH VARI. KHAND ABHIYANTA (TELE), DOORSANCHAR LINE,
U.R., CHARAGH, LUCKNOW KI GRATUITY SE KUL 70,464.00 KI KATAUTI KARNA
NYAYOCHIT EVAM VAIDH HAI? YADI NAHI TO KARMKAAR KYA ANUTOSH PANE KA
ADHIKAARI HAI?”

3. The case of the workman’s union, in brief, is that the workman, Guru Prasad, whose date of birth in his
service book had been mentioned as 09.11.1950; and accordingly he worked upto 30.11.2010 i.e. upto attaining
age of 60 years. It has been alleged by the workman that the competent authority vide order dated 15.11.2010
ordered that the date of birth mentioned on the first page of the service book be treated correct and the workman
be retired and paid retrial benefits accordingly, even then the workman had been retired w.e.f. 30.09.2010 and
deduction form his gratuity towards salary for October & November, 2010 along with income tax, amounting to
Rs. 70464/- had illegally been deducted. The workman has also alleged that the above recovery had been made
without any show cause etc., therefore, the same may be refunded to him with interest.

4. The management of the railways has disputed the claim of the workman by filing its written statement
wherein it has submitted that the date of retirement of the workman had inadvertently been mentioned as
30.11.2010 instead of 30.09.2010, therefore, when workman was retired on 30.11.2010, the excess payment
made to him, amounting to Rs. 63,876/- was recovered from his gratuity. It has been submitted by the
management rectification had been made in the date of birth, wrongly mentioned in a certificate, which resulted
into recovery of excess amount paid to the workman, therefore, there is no illegality in the action of the
workman and accordingly, the management of the railways has prayed that the claim of the workman’s union be
rejected without any claim to the workman concerned.

5. The workman’s union has filed rejoinder whereby it has only reiterated its averments in the statement
of claim and has not introduced any new fact.

6. After completion of pleadings on behalf of the parties, the parties were called upon to file documentary
evidence in support of their respective case and accordingly, the workman’s union filed documents vide list
dated 17/18-02-2015 and the management of the railways filed none. The workman’s union was given
opportunity to file its evidence on affidavit; and accordingly, it filed its evidence in shape of affidavit on
09.08.2018; but did not turned for cross-examination, on several dates, accordingly, the management was
afforded opportunity to file its evidence on 05.03.2020, closing the opportunity of the workman to get cross-
examined. On the date fixed for management evidence, the learned counsel for management stated that since
the workman did not turn up for cross-examination, therefore, it does not want to final any evidence. Thus,
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keeping in view long pendency of the case since 2014, the case was heard on merit and file was reserved for
award.

7. It is noteworthy to mention that in the instant case the authorized representative of the workman’s
union made his last appearance on 07.03.2019; and since then he is not turning up to contest its case; and it is
only the authorized representative of the opposite party who is appearing before this Tribunal for last several
dates.

8. The case of the workman that recoveries were made from his gratuity without any show cause etc.; per
contra, the management has come up with a case that the excess payment were made due to wrong entry of date
of retirement; accordingly, the excess payment made was recovered from the gratuity.

9. In view of rival contentions of the parties, I have scanned entire material placed on the file.

10. It is well settled that if a party challenges the legality of action, the burden lies upon him to prove
illegality of the action and if no evidence is produced by the party, invoking jurisdiction of the court, must fail.
In the present case burden was on the workman to set out the grounds to challenge the validity of the action of
the management in making recovery from his gratuity. It was the case of the workman that the recovery was
made from the gratuity of the workman illegally. This claim has been denied by the management; therefore, it
was for the workman to lead evidence to show that the management illegally made recovery form the gratuity.
The workman’s union though filed documentary evidence vide list, W-7; which included photocopy of various
documents; moreover, it did not turn up to prove the photocopy of the documents filed, in evidence before this
Tribunal.

1. In 2008 (118) FLR 1164 M/s. Uptron Powertronics Employees’ Union, Ghaziabad through its
Secretary vs. Presiding Officer, Labour Court (II), Ghaziabad & others, Hon’ble High Court relied upon the
law settled by the Apex Court in 71979 (39) FLR 70 (SC) Sanker Chakravarti vs. Britannia Biscuit Co. Ltd.,
1979 (39) FLR 70 (SC) V.K. Raj Industries v. Labour Court and others, 1984 (49) FLR 38 Airtech Private
Limited v. State of U.P. and others and 1996 (74) FLR 2004 (Alld.) Meritech India Ltd. v. State of U.P. and
others; wherein it was observed by the Apex Court:

“that in absence of any evidence led by or on behalf of the workman the reference is bound to be
answered by the Court against the workman. In such a situation it is not necessary for the employers
to lead any evidence at all. The obligation to lead evidence to establish an allegation made by a
party is on the party making the allegation. The test would be, who would fail if no evidence is led.”

12. In the present case the workman has not turned to substantiate his case by way evidence as he did not
turn up to get cross-examined. Mere pleadings are no substitute for proof. It was obligatory on the part of
workman to come forward with the case that the management illegally made recovery form the gratuity; but the
workman failed to forward any evidence in support of its claim, as it did not turn up to get cross-examined.
There is no reliable material for recording findings that the alleged injustice was done to the workman or the
action of the management of Railway in making recovery form the gratuity is illegal and unjustified.

13. Accordingly, the reference is adjudicated against the workman; and as such, I come to the conclusion
that the workman, is not entitled to any of the relief claimed.

14. Award as above.
Let two copies of this award be sent to the Ministry for publication.
LUCKNOW
01% January, 2021
P. K. SRIVASTAVA, Presiding Officer

T$ faoel, 18 S, 2021
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New Delhi, the 18th January, 2021

S.0. 57.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 68/2015) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court Lucknow as shown in the Annexure, in the industrial dispute between the management of Norther
Railway and their workmen, received by the Central Government on 18.01.2021.

[No. L-41011/54/2015-1R (B-I)]
D. GUHA, Under Secy.
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT LUCKNOW
PRESENT : P. K. SRIVASTAVA, HJS (Retd.)
L.D. No. 68/2015
Ref. No. L-41011/54/2015-1R(B-1) dated 12.10.2015
BETWEEN :

The President

Rail Sewak Sangh

By S. N. Shrivastav, J-422, Inderlok Colony
Kanpur Road, Lucknow.

Vs

Mandal Sanket & Doorsanchar Abhiyanta

Northern Railway

(bridge line), Varanasi Kant, &

Mandal Rail Prabandhak, Uttar Railway, Lucknow
AWARD

1. By order No. L-41011/54/2015-IR(B-I) dated 12.10.2015, the Central Government in the Ministry of
Labour, New Delhi in exercise of powers conferred by clause (d) of sub section (1) and sub section (2A) of
Section 10 of the Industrial Disputes Act, 1947 (14 of 1947) referred this industrial dispute between the
President, Rail Sewak Sangh, By S. N. Shrivastav, J-422, Inderlok Colony, Kanpur Road, Lucknow and Mandal
Sanket & Doorsanchar Abhiyanta, Northern Railway, (bridge line), Varanasi Kant, & Mandal Rail Prabandhak,
Uttar Railway, Lucknow for adjudication.

3. The reference under adjudication is:

“kya prabandhan, uttar railway dwara shri gauri Shankar ko seva nivrrit dinank 30/06/2011 ke
upraant 3 varsh paschat der se bhugtaan karne deye dhanraashi par byaj bhugtaan na karna, rail
sewa pension niyam 10=993 ke rule 76 ka ullanghan karne par prabadhan ke virudh audhogik
vivad adhiniyam 1947 ki dhara 25 u ke antargat karyvaahi ki maang karna nyayochit evam vaidh
hai? Yadi nahi to shramsangh/kaamgaar ki raahat ko paane ka haqdaar hai?”

3. The order of reference was endorsed to the President, Rail Sewak Sangh, By S. N. Shrivastav, J-422,

Inderlok Colony, Kanpur Road, Lucknow with direction to the party raising the dispute to filed the statement of
claim along with relevant documents, list of reliance and witnesses with the Tribunal within fifteen days of the
receipt of the order of reference and also forward a copy of such a statement to each one of the opposite parties
involved in this dispute under rule 10 (B) of the Industrial Disputes (Central), Rules, 1957.

4. The industrial dispute was registered in the Tribunal on 01.10.2015 and the office was directed to issue
registered notice to the workman’ union for filing the statement of claim with list of reliance & list of witnesses
on 29.12.2015; but no statement of claim together with documents etc. was filed. The workman’s union put up
its appearance on 16.02.2016 and since then it did not file any statement of claim and had been seeking date at
one pretext or the other. On 08040216 the management filed its authority in favour of Shri U.K. Bajpai,
advocate, which was taken on record. More than five years’ time has passed and the woman’s union has failed
to file its statement of claim, therefore, the case was reserved for award keeping in view the reluctance of the
workman’s union to contest the case; moreover, Shri Bajpai also denied to file any statement of defence on
behalf of the management in absence of any statement of claim from the workman’

5. It is well settled that if a party challenges the legality of an action, the burden lies upon it to prove
illegality of the action and if no evidence is produced by the party, invoking jurisdiction of the court, must fail.
In the present case burden was on the workman’s union to set out the grounds to challenge the validity of the
action of the management in not paying interest on the belated payment of pension benefits as per Rules.
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6. In the above circumstances, it appears that the workman’s union does not want to pursue its claim on
the basis of which it has raised the present industrial dispute; therefore, the present reference order is decided as
if there is no grievance left with the workmen’s union. Resultantly no relief is required to be given to the
workmen concerned. The reference under adjudication is answered accordingly.

7. Award as above.
Let two copies of this award be sent to the Ministry for publication.
LUCKNOW
30" December, 2020
P. K. SRIVASTAVA, Presiding Officer

T35 el 18 SIHaN, 2021
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[}, T-12012 /169 / 2008-3TSMR (d1-1)]
Q1. &I, R Afd

New Delhi, the 18th January, 2021

S.0. 58.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 33/2009) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court Lucknow as shown in the Annexure, in the industrial dispute between the management of Baroda
Western U.P. Gramin Bank and their workmen, received by the Central Government on 18.01.2021.

[No. L-12012/169/2008-IR (B-I)]
D. GUHA, Under Secy.

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT LUCKNOW
PRESENT : P. K. SRIVASTAVA, HIS (Retd.)
L.D. No. 33/2009
Ref. No. L-12012/169/2008-IR(B-I) dated 01/09/2009
BETWEEN :

Shri Harish Chandra S/o Shri Shiv Sahai
Vill: Kurtara Post — Agras
Distt. — Bareilly (UP)

Vs.
The Chairman
Baroda Western U.P. Gramin Bank
Regional Office
124-C, Civil Lines, Bareilly.
AWARD
1. By order No. L-12012/169/2008-IR(B-I) dated 01/09/2009 the Central Government in the Ministry of

Labour, New Delhi in exercise of powers conferred by clause (d) of sub section (1) and sub section (2A) of
Section 10 of the Industrial Disputes Act, 1947 (14 of 1947) referred this industrial dispute between the Shri
Harish Chandra S/o Shri Shiv Sahai, Vill: Kurtara Post — Agras, Distt. — Bareilly (UP) and the Chairman,
Baroda Western U.P. Gramin Bank, Regional Office, 124-C, Civil Lines, Bareilly for adjudication.

2. The reference under adjudication is:
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“WHETHER THE ACTION OF THE MANAGEMENT OF BARODA WESTERN U.P. GRAMIN
BANK, BAREILLY TO DISMISS FROM SERVICE TO SHRI HARISH CHANDRA,
MESSENGER W.E.F. 4-2-2006, IS FAIR, LEGAL AND JUSTIFIED? IF NOT, WHAT RELIEF
IS THE WORKMAN CONCERNED ENTITLED TO?”

2. It is admitted case of the parties that the workman, Harish Chandra was working as Messenger in Bithri
Chainpur branch of the bank when he was suspended for alleged charges of financial irregularities, mis-
appropriation and fraud on 04.08.2005 and subsequently had been issued a charge sheet dated 12.08.2005,
which was duly replied by the workman vide his reply dated 24.08.2005; and the management of the Bank,
being unsatisfied with the reply of the workman, appointed Sri Igbaal Singh, Manager, Bhojipura as Enquiry
Officer, who submitted his enquiry report vide letter dated 20.12.2005 before the disciplinary authority. The
Disciplinary Authority, on the basis of findings of the Enquiry Officer, issued a show cause to the workman;
which was duly replied by the workman vide his reply dated 01.02.2006. The Disciplinary Authority issued
punishment order dated 04.02.2006, which was confirmed by the Appellant Authority after considering his
appeal dated 21.03.2006 vide appellate order.

3. It has been alleged by the charge sheet dated 12.08.2005 is false and frivolous and the inquiry officer
conducted the departmental inquiry without observing the due procedure of domestic inquiry, in violation of the
principles of natural justice, inasmuch as the Inquiry Officer during the inquiry did not afford proper opportunity
to the workman for his defence. It has also been alleged b the workman that the inquiry officer did not summon
relevant witnesses before inquiry, which caused prejudice to his case; moreover, the Disciplinary Authority and
Appellate Authority issued punishment order and appellate order without considering the reply to the show
cause and his appeal respectively. Accordingly, the workman has prayed that the Departmental proceedings
which were conducted in violation to the principles of natural justice is liable to be set aside.

4. The management of the Bank in its written statement has denied the allegations of the workman and
has defended its domestic proceedings with submission that the workman had been afforded all reasonable
opportunity given under rules the principles of natural justice were fully complied with; hence, there is no
anomaly with it; and accordingly, has prayed that domestic enquiry proceedings conducted by it may be upheld
and the action of the Bank vide order dated 04.02.2006 be declared just, fair and legal without any benefit to the
workman concerned.

5. The workman has filed rejoinder reiterating the averments already made in the statement of claim.

6. The workman did not file any document in support of his case. Likewise, the management filed only
copy of charge sheet dated 12.08.2005 with his written statement. It is noteworthy to mention here that the
workman almost refrained the proceedings since 18.12.2012, after filing of rejoinder, and turned up only on few
dates; but did not turn up to prove his case before this Tribunal i.e. he neither filed any documentary nor any
oral evidence to prove his pleadings before this Tribunal.

7. Keeping in view long pendency of the case, following preliminary issues were framed vide order dated
20.11.2020:

(i) Whether the domestic inquiry conducted by the management is fair and proper.
(ii) Whether the findings of inquiry officer are perverse?
(iii) Whether the punishment imposed is proportionate to the charges or not?

After framing the above preliminary issues, the submissions of the authorized representative has been
heard and date was fixed for award; however, the parties were afforded an opportunity to file their written
submission, if any.

8. Heard learned counsel of the management alone and perused entire material available on record.

Issue No: 01 & 02:

9. The authorized representative of the management has submitted that the workman committed gross
misconduct of fraud, cheating and misappropriation on various accounts of the customers. He acted dishonestly
and deliberately against the interests of the Bank; accordingly, was charge sheeted vide charge sheet dated
12.08.2005 and after conducting a fair domestic inquiry; wherein the workman had been afforded all reasonable
opportunity to defend himself was awarded punishment of dismissal; which cannot be called disproportionate at
all.

In rebuttal, the workman did not submit any oral or written submission; moreover, he failed to prove
his pleadings before this Tribunal through cogent evidence, documentary and oral.

10. It is well settled that if a party challenges the legality of an action, the burden lies upon it to prove
illegality of the action and if no evidence is produced by the party, invoking jurisdiction of the court, must fail.
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In the present case burden was on the workman to set out the grounds to challenge the validity of the action of
the management in dismissing him from the services of the Bank, after conducting a departmental inquiry;
wherein the principles of natural justice were not observed by the inquiry officer and the punishment imposed
upon him was disproportionate. Since the management denied this claim of the workman, therefore, it was for
the workman to lead evidence, documentary as well as oral, to show that the alleged injustice had been done to
the workman; but he could not succeed.

11. In 2008 (118) FLR 1164 M/s. Uptron Powertronics Employees’ Union, Ghaziabad through its
Secretary vs. Presiding Officer, Labour Court (1I), Ghaziabad & others, Hon’ble High Court relied upon the
law settled by the Apex Court in 1979 (39) FLR 70 (SC) Sanker Chakravarti vs. Britannia Biscuit Co. Ltd.,
1979 (39) FLR 70 (SC) V.K. Raj Industries v. Labour Court and others, 1984 (49) FLR 38 Airtech Private
Limited v. State of U.P. and others and 1996 (74) FLR 2004 (Alld.) Meritech India Ltd. v. State of U.P. and
others; wherein it was observed by the Apex Court:

“that in absence of any evidence led by or on behalf of the workman the reference is bound to be
answered by the Court against the workman. In such a situation it is not necessary for the
employers to lead any evidence at all. The obligation to lead evidence to establish an allegation
made by a party is on the party making the allegation. The test would be, who would fail if no
evidence is led.”

12. In the present case the workman did not turn up to substantiate its case by way of filing any oral
evidence and refrained athe proceedings before this Tribunal. Mere pleadings are no substitute for proof. It was
obligatory on the part of workman to come forward with the case that the workman was actually not given
prover opportunity of defence before the inquiry officer during domestic inquiry and the inquiry was conducted
against the principles of natural justice; and that also that the findings of the inquiry officer are perverse; and
finally that the punishment imposed upon him was disproportionate or harsh; but the workman failed to forward
any substantive evidence in support of its claim, in spite of ample opportunity being provided to him. Thus,
there is no reliable material for recording findings that the alleged injustice was done to the workman or the
departmental inquiry was conducted in utter violation to the principles of natural justice or the findings of the
inquiry officer are perverse. Accordingly, in view of the facts and circumstances of the case, narrated
hereinabove, the issued No. 01 & 02 is decided in favour of the management.

Issue No. 03:

13. Now, after decision of the preliminary issue no. 01 & 02, in the favour of the management, the
pleadings of the workman that the punishment imposed upon him is disproportionate and this Tribunal should
interfere into it within the provisions providing under Section 11 A of the Industrial Disputes Act, 1947 is taken
into account. In this regard, it is well settled that the Labour Court has ample power under section 11-A of the
Industrial Disputes Act, 1947 to substitute a lesser punishment, taking into consideration the facts and
circumstances of the case. Moreover, the principle of proportionality calls for interference of this Court into the
punishment imposed by the management i.e. of removal in view of law in Joseph Solomon vs. Presiding Officer,
Labour Court, U.P., Dehradun & another 2012 (134) FLR 424.

14. It is admitted proposition of law that the Court cannot sit in appeal or it cannot re-appreciate the
evidence relied before Inquiry Officer; in as much as it cannot alter the order or punishment; however, the scope
of invoking the powers given under Section 11 A of the Act, by the Labour Court is confined to the condition
that the Court should interfere with the order of punishment when it is disproportionate with respect to the
misconduct committed or it is harsh. Admittedly, in the instant case the workman was given charge sheet for
committing misconduct of ‘doing acts prejudicial to the interest of the bank’ i.e. cheating, fraud and
misappropriation; and was penalized with punishment of dismissal. Moreover, it has been held in preceding
para that the disciplinary enquiry was conducted in accordance with the principles of natural justice and the
workman was afforded all reasonable opportunity to defend himself; and also that the findings of the Enquiry
Officer do not suffer with the vice of perversity.

15. Hon’ble Apex Court in B.C. Chayurvedi v. Union of India, (1995) 6 SCC 749 while discussing about
the scope of judicial review, in disciplinary matters, has observed as under:

“The High Court/Tribunal, while exercising the power of judicial review, cannot normally substitute
its own conclusion on penalty and impose some other penalty. If the punishment imposed by the
disciplinary authority or the appellate authority shocks the conscience of the High Court/Tribunal, it
would appropriately mold the relief, either directing the disciplinary/appellate authority to
reconsider the penalty imposed, or to shorten the litigation, it may itself, in exceptional and rare
cases, imposed appropriate punishment with cogent reasons in support thereof.”

In DG, RPF vs. Sai Babu (2003) 4 SCC 331, Hon’ble Apex Court has observed that:
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S/ PO Normally, the punishment imposed by a disciplinary authority should not be disturbed
by the High Court or a tribunal except in appropriate cases that too only after reaching a conclusion
that the punishment imposed is grossly or shockingly disproportionate, after examining all the
relevant factors including the nature of charges proved against, the past conduct, penalty imposed
earlier, the nature of duties assigned having due regard to their sensitiveness, exactness expected of
an discipline required to be maintained, and the department/establishment which the delinquent
person concerned works.”

In United Commercial Bank vs. P.C. Kakkar (2003) 4 SCC 364 Hon’ble Apex Court on review of a
long line of cases and the principles of judicial review of administrative action under English law summarized
the legal position in the following words:

“l11. The common thread running through in all these decisions is that the court should not
interfere with the administrators’ decision unless it was illogical or suffers from procedural
impropriety or was shocking to the conscience of the court, in the sense that it was in defiance
of logic or moral standards. In view of what has been stated in Wednesbury case the court
would not go into the correctness of the choice made by the administrator open to him and the
court should not substitute its decision to that of the administrator. The scope of judicial
review is judicial review is limited to the deficiency in decision-making process and not the
decision.

12.  To put it differently, unless the punishment imposed by the disciplinary authority or the
appellate authority shocks the conscience of the court/tribunal, there is no scope for
interference. Further, to shorten litigation it may, in exceptional and rare cases, impose
appropriate punishment by recording cogent reasons in support thereof.”

In Union of India vs. S.S. Ahluwalia (2007) 7 SCC 257 Hon’ble Supreme Court reiterated the legal
position as follows:

“8 e The scope of judicial review in the matter of imposition of penalty as a result of
disciplinary proceedings is very limited. The court can interfere with the punishment only if it finds
the same to be shockingly disproportionate to the charges found to be proved.”

In State of Meghalaya v. Mecken Singh N. Marak (2008) 7 SCC 580 Hon’ble Supreme Court stated

that:
“The punishment imposed by the disciplinary authority or the appellate authority unless shocking to
the conscience of the court, cannot be subjected to judicial review.

16. Hon’ble Apex Court in Administrator, Union Territory of Dadra and Nagar Haveli vs. Gulbhia M. Lad

(2010) 2 SCC (L&S) 101 has observed that

“The legal position is fairly well settled that while exercising the power of judicial review, the High
Court or a Tribunal cannot interfere with the discretion exercised by the disciplinary authority,
and/or on appeal the appellate authority with regard to the imposition of punishment unless such
discretion suffers from illegality or material procedural irregularity or that would shock the
conscience of the court/tribunal. The exercise of discretion in imposition of punishment by the
disciplinary authority or appellate authority is dependent on host of factors such as gravity of
misconduct, past conduct, the nature of duties assigned to the delinquent, responsibility of the
position that the delinquent holds, previous penalty, if any, and the discipline required to be
maintained in the department or establishment he works. Ordinarily the court or the tribunal would
not substitute its opinion on reappraisal of facts.

17. In the instant case the workman, committed gross misconduct of fraud, cheating, misappropriation in
various accounts of the customers to the tune of Rs. 1,31,600/-, which not caused financial loss to the bank but
also was prejudicial to the interests of the Bank.

Needless to point out that the act of fraud and misappropriation speaks ill of the honesty and integrity
of the workman concerned. This is definitely an act prejudicial to the interest of the Bank, which leads to loss of
faith in the workman. In Air India Corporation Bombay vs. V.A. Ravellow 1972 (25) FLR 319 (SC) it has been
observed that:

“Once the employer has lost the confidence in the employee and the bona fide loss of confidence is
affirmed, the order of punishment must be considered to be immune from challenge, for the reason
that discharging the office of trust and confidence requires absolute integrity, and in a case of loss
of confidence, reinstatement cannot be directed.”
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In Knhaiyalal Agarwal and others vs. Factory Manager, Gwaliar Sugar Co. Ltd. AIR 2001 SC 3645
Hon’ble Apex court laid down the test for loss of confidence to find out as to whether there was bona fide loss
of confidence in the employee, observing that:

“@i) the workman is holding the position of trust and confidence; (ii) by abusing such position, be
commits act which results in forfeiting the same; and (iii) to continue him in
service/establishment would be embarrassing the inconvenient to the employee, or would be
detrimental to the discipline or security of the establishment. Loss of confidence cannot be
subjective, based upon the mind of the management. Objective facts which would lead to a
definite inference of apprehension in the mind of the management, regarding trust worthiness
or reliability of the employee, must be alleged and proved.”

In State Bank of India and another v. Bela Bagchi and others AIR 2005 SC 3272, repelled the
contention that even if by the misconduct of the employee the employer does not suffer any financial loss, he
can be removed from service in a case of loss of confidence.

18. Thus, the Bank being a financial institution dealing with the public money, the employees of the Bank
are required to exhibit utmost honesty and integrity in day to day transaction/functioning. The act of dishonesty
or fraud or misappropriation lowers down the reputation of Bank in public. The public loose their confidence in
Bank, which affects Bank’s business and finally the national economy.

19. Hon’ble Apex Court in (2011) 1 Supreme Court Cases (L&S) 721 has observed that:

“7. It is now well settled that the courts will not act as an appellate court and reassess the
evidence led in the domestic enquiry, nor interfere on the ground that another view is possible on the
material on record. If the inquiry has been fairly and properly held and the findings are based on
evidence, the question of adequacy of the evidence or the reliable nature of the evidence will not be
grounds for interfering with the findings in departmental enquiries. Therefore, the courts will not
interfere with findings of fact recorded in departmental inquiries, except where such findings are
based on no evidence or where they are clearly perverse. The test to find out perversity is to see
whether a tribunal acting reasonably could have arrived at such conclusion or findings, on the
material on record. The courts will however interfere with the findings in disciplinary matters, if
principles of natural justice or statutory regulations have been violated or if the order is found to be
arbitrary, capricious, mala fide or based on extraneous considerations.”

20. In the instant case the charge of gross misconduct of fraud, cheating, misappropriation by the workman
was found to be proved and principles of natural justice were properly observed while conducting the
departmental inquiry; and also the findings of the Inquiry Officer were not found to be perverse, therefore the
punishment of dismissal cannot be said to be disproportionate or harsh to the proved misconduct, at any stretch
of imagination.

Therefore, in view of the facts and the circumstances of the case; and law cited hereinabove, there is no
justification in interfering with the punishment imposed upon the workman by the Disciplinary Authority for the
proved gross misconduct. Accordingly, I am of the considered opinion that the workman is not entitled for any
relief.

21. Award as above.
Let two copies of this award be sent to the Ministry for publication.
LUCKNOW
29" December, 2020
P. K. SRIVASTAVA, Presiding Officer

T8 faeell, 18 e, 2021
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New Delhi, the 18th January, 2021

S.0. 59.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 64/2007) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court Lucknow as shown in the Annexure, in the industrial dispute between the management of Baroda Western
U.P. Gramn Bank and their workmen, received by the Central Government on 18.01.2021.

[No. L-12011/20/2007-1R (B-I)]
D. GUHA, Under Secy.
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT LUCKNOW
PRESENT : P. K. SRIVASTAVA, HJS (Retd.)
L.D. No. 64/2007
Ref. No. L-12011/20/2007-1R(B-1) dated 28.11.2007
BETWEEN :

The District Secretary

Bhartiya Mazdoor Sangh

Bans Mandi, Bareilly (UP)

(Espousing cause of Shri Pradeep Kumar)

Vs
The Chairman
Baroda Western U.P. Gramin Bank
124-C, Civil Lines, Bareilly (UP)
AWARD
1. By order No. L-12011/20/2007-IR(B-I) dated 28.11.2007 the Central Government in the Ministry of

Labour, New Delhi in exercise of powers conferred by clause (d) of sub section (1) and sub section (2A) of
Section 10 of the Industrial Disputes Act, 1947 (14 of 1947) referred this industrial dispute between the District
Secretary, Bhartiya Mazdoor Sangh, Bans Mandi, Bareilly (UP) and the Chairman, Baroda Western U.P.
Gramin Bank, 124-C, Civil Lines, Bareilly (UP) for adjudication.

3. The reference under adjudication is:

“WHETHER THE ACTION OF THE MANAGEMENT OF BARODA WESTERN U.P. GRAMIN
BANK, BAREILLY TO AWARD PUNISHMENT TO SHRI PRADEEP KUMAR, CLERK CUM
CASHIER OF DEGRADATION TO A LOWER STAGE IN INCREMENTAL SCALE BY EIGHT
INCREMENTS IS FAIR, LEGAL AND JUSTIFIED? IF NOT, TO WHAT RELIEF THE
WORKMAN CONCERNED IS ENTITLED?”

2. It is admitted case of the parties that the workman, Pradeep Kumar was working as Clerk-cum-Cashier
in Damkhoda branch of the Bank when he was had been issued a charge sheet dated 20.08.2003, which was
duly replied by the workman vide his reply dated 20.09.2003; and the management of the Bank, being
unsatisfied with the reply of the workman, appointed Sri Askandar Mirza as Enquiry Officer, who submitted his
enquiry report dated 03.03.2004 before the disciplinary authority. A copy of the findings of the Inquiry Officer
was provided to the workman vide leter dated 05.03.2004 for representation and the workman submitted in
representation dated 21.03.2004. The Disciplinary Authority, on the basis of findings of the Enquiry Officer,
representation of the workman, issued a show cause to the workman vide dated 17.05.2004; which was duly
replied by the workman vide his reply dated 26.06.2004; and after giving an opportunity of personal hearing to
the workman, the Disciplinary Authority issued punishment order dated 02.12.2004, which was confirmed by
the Appellant Authority after considering his appeal dated 30.12.2004 vide appellate order dated 21.10.2005.

3. It has been alleged by the workman that the charge sheet dated 20.08.2003 is ambiguous and does not
disclose the specific detiasl of alleged misconduct. It has also been alleged by the workman that the inquiry
officer conducted the departmental inquiry without observing the due procedure of domestic inquiry, in
violation of the principles of natural justice, inasmuch as the Inquiry Officer during the inquiry did not afford
proper opportunity to the workman for his defence. Further, the workman has alleged that the inquiry officer
did not summon relevant witnesses before inquiry, which caused prejudice to his case; moreover, the
Disciplinary Authority and Appellate Authority issued punishment order and appellate order without
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considering the reply to the show cause and his appeal respectively. Accordingly, the workman has prayed that
the Departmental proceedings which were conducted in violation to the principles of natural justice is liable to
be set aside.

4. The management of the Bank in its written statement has denied the allegations of the workman and
has defended its domestic proceedings with submission that the workman had been afforded all reasonable
opportunity given under rules the principles of natural justice were fully complied with; hence, there is no
anomaly with it; and accordingly, has prayed that domestic enquiry proceedings conducted by it may be upheld
and the action of the Bank vide order dated 02.12.2004 be declared just, fair and legal without any benefit to the
workman concerned.

5. The workman has filed rejoinder reiterating the averments already made in the statement of claim.

6. The workman did not file any document in support of his case, whereas the management filed copy of
entire inquiry proceedings. Following preliminary issues were framed vide order dated 18.05.2010:

(i) Whether the domestic inquiry conducted by the employer is fair and proper? If not, its effect.
(ii) Whether the findings of inquiry officer are perverse? If so, its effect; and
(iii) Whether the punishment awarded to the workman is harsh? If so its effect.

After framing the above preliminary issues, the parties were called upon to adduce evidence. The
workman examined himself in support of his case; but did not turn up to cross-examine the management witness
on several dates, which led to closure of his opportunity. It is noteworthy to mention here that the workman
refrained the proceedings since 09.09.2014 and neither turned up to cross-examine the management witness nor
for the oral submissions; accordingly, only the submissions of the authorized representative of the management
has been heard; and date was fixed for award, keeping in view long pendency of the case, since 2007; however,
the parties were afforded an opportunity to file their written submission, if any.

8. Heard learned counsel of the management alone and perused entire material available on record.
Issue No: 01:

9. The authorized representative of the management has submitted that the workman committed gross
misconduct of fraud and acted gorss negligentry whereby he made payment of impersonated loans, which
resulted into monetory loss to the Bank amounting to Rs. 6,46,000/-. He acted dishonestly and deliberately
against the interests of the Bank and misused his post; accordingly, was charge sheeted vide charge sheet dated
20.08.2003 for the gross misconduct; and after conducting a fair domestic inquiry; wherein the workman had
been afforded all reasonable opportunity to defend himself was awarded punishment of ‘degradation to a lower
stage in his incremental scale by eight increments’; which cannot be called disproportionate at all.

In rebuttal, the workman did not submit any oral or written submission; moreover, he failed to cross-
examine the management witness.

10. The workman has come forward with a case that he had been issued an ambiguous charge sheet and he
was denied proper defence, before the inquiry officer, as the Inquiry Officer did not summon the relevant
witnesses during the course of inquiry. The management has denied the charges and in support of its pleadings
has filed affidavit of its witness; but the workman did not turn to cross-examine him; also there is no such
pleading on behalf of the workman that he made any request before the Inquiry Officer to summon any witness,
which was relevant from his point of view, in order to prove his innocence. Admittedly, the workman had been
issued a charge sheet for gross misconduct of issuing impersonated loans, whereby cause loss to the Bank
amount to Rs. 6,46,000/-. From the pleadings of the workman itself as well as the inquiry proceeding, available
on record, it is evident that he had been afforded all reasonable opportunity to defend himself as he was given
copy of charge sheet with documents and on his denial of charges, before the Inquiry Officer, the Inquiry officer
proceeded with the inquiry. The workman did not opt to be represented by any defence representative; also, he
was opportunity to cross-examine the witnesses produced by the prosecution and was also given an opportunity
to produce witnesses in his defence; apart from affording an opportunity to file written arguments. There seems
no anomaly or denial of principles of natural justices to the workman by the Inquiry Officer; however the
workman has alleged that the Inquiry Officer did not summon the relevant witnesses; but in this connection he
was at liberty to submit a list of witnesses before the Inquiry Officer to be summoned to prove his case, thus, the
workman himself failed to bring the relevant witnesses in the witness box, therefore, he cannot claim the benefit
of the same at this point of time.

It is well settled that if a party challenges the legality of an action, the burden lies upon it to prove
illegality of the action, here in the instant case, it was burden upon the workman to prove how not summoning
any witness cause prejudice to his case, particularly when he did not make any effort in this regard at all.
However, in the case in hand, there is no iota of evidence on record which goes to suggest that the workman
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made any effort to get any of the witness summoned, who was a material witness from his point of defence and
his non-summoning cause prejudice to his case. Thus, the workman utterly failed to substantiate that the Inquiry
Officer did not conduct the inquiry in accordance with the principles of natural justice, and accordingly, the
issue No. 01 is decided in favour of the management.

Issue No. 02:

11. The workman has pleaded that the inquiry report of the Inquiry officer is based on surmise and
conjuncture and are perverse as based on no material. However, the management has denied the allegation of
the workman and has submitted that the findings of the inquiry officer are based on the evidence, collected by
the Inquiry Officer during the inquiry and are detailed.

From perusal of the Inquiry Report, it is evident that the Inquiry Officer has based his findings on the
documents produced during the inquiry and written submissions given by the workman before the Inquiry
Officer. Further, he has also referred statement of certain witness i.e. MW-6, 9 and 10; moreover, he has also
mentioned that the workman produced affidavit of as many as five persons in his defence with his written
arguments; hence they were not taken into account as the same were not produced during the course of inquiry.
In this regard it is noteworthy to mention here that the inquiry officer rightly did not consider said affidavits as
they could have only been relied upon when firstly, they would have been produced during inquiry and
secondly, the prosecution would have been afforded opportunity to cross-examine the persons with made
statement in the affidavits. Thus, it could be well inferred that the findings of the Inquiry Officer do not suffer
with the vice of perversity; and accordingly, the issue No. 02 is decided in favour of the management.

Issue No. 03:

13. Now, after decision of the preliminary issue no. 01 & 02, in the favour of the management, the
pleadings of the workman that the punishment imposed upon him is disproportionate and this Tribunal should
interfere into it within the provisions providing under Section 11 A of the Industrial Disputes Act, 1947 is taken
into account. In this regard, it is well settled that the Labour Court has ample power under section 11-A of the
Industrial Disputes Act, 1947 to substitute a lesser punishment, taking into consideration the facts and
circumstances of the case. Moreover, the principle of proportionality calls for interference of this Court into the
punishment imposed by the management i.e. of removal in view of law in Joseph Solomon vs. Presiding Officer,
Labour Court, U.P., Dehradun & another 2012 (134) FLR 424.

14. It is admitted proposition of law that the Court cannot sit in appeal or it cannot re-appreciate the
evidence relied before Inquiry Officer; in as much as it cannot alter the order or punishment; however, the scope
of invoking the powers given under Section 11 A of the Act, by the Labour Court is confined to the condition
that the Court should interfere with the order of punishment when it is disproportionate with respect to the
misconduct committed or it is harsh. Admittedly, in the instant case the workman was given charge sheet for
committing misconduct of ‘doing acts prejudicial to the interest of the bank’ i.e. fraud, gross negligence in
duties and loss to the bank; and was issued a show cause notice for dismissal; but after considering his reply,
taking a lenient view, was penalized with punishment of ‘degradation to a lower stage in his incremental scale
by eight increments’. Moreover, it has been held in preceding para that the disciplinary enquiry was conducted
in accordance with the principles of natural justice and the workman was afforded all reasonable opportunity to
defend himself; and also that the findings of the Enquiry Officer do not suffer with the vice of perversity.

15. Hon’ble Apex Court in B.C. Chayurvedi v. Union of India, (1995) 6 SCC 749 while discussing about
the scope of judicial review, in disciplinary matters, has observed as under:

“The High Court/Tribunal, while exercising the power of judicial review, cannot normally substitute
its own conclusion on penalty and impose some other penalty. If the punishment imposed by the
disciplinary authority or the appellate authority shocks the conscience of the High Court/Tribunal, it
would appropriately mold the relief, either directing the disciplinary/appellate authority to
reconsider the penalty imposed, or to shorten the litigation, it may itself, in exceptional and rare
cases, imposed appropriate punishment with cogent reasons in support thereof.”

In DG, RPF vs. Sai Babu (2003) 4 SCC 331, Hon’ble Apex Court has observed that:

) TN Normally, the punishment imposed by a disciplinary authority should not be disturbed
by the High Court or a tribunal except in appropriate cases that too only after reaching a conclusion
that the punishment imposed is grossly or shockingly disproportionate, after examining all the
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relevant factors including the nature of charges proved against, the past conduct, penalty imposed
earlier, the nature of duties assigned having due regard to their sensitiveness, exactness expected of
an discipline required to be maintained, and the department/establishment which the delinquent
person concerned works.”

In United Commercial Bank vs. P.C. Kakkar (2003) 4 SCC 364 Hon’ble Apex Court on review of a

long line of cases and the principles of judicial review of administrative action under English law summarized
the legal position in the following words:

“11. The common thread running through in all these decisions is that the court should not
interfere with the administrators’ decision unless it was illogical or suffers from procedural
impropriety or was shocking to the conscience of the court, in the sense that it was in defiance of
logic or moral standards. In view of what has been stated in Wednesbury case the court would not
go into the correctness of the choice made by the administrator open to him and the court should not
substitute its decision to that of the administrator. The scope of judicial review is judicial review is
limited to the deficiency in decision-making process and not the decision.

12. To put it differently, unless the punishment imposed by the disciplinary authority or the
appellate authority shocks the conscience of the court/tribunal, there is no scope for interference.
Further, to shorten litigation it may, in exceptional and rare cases, impose appropriate punishment
by recording cogent reasons in support thereof.”

In Union of India vs. S.S. Ahluwalia (2007) 7 SCC 257 Hon’ble Supreme Court reiterated the legal

position as follows:

that:

16.

“8. e The scope of judicial review in the matter of imposition of penalty as a result of
disciplinary proceedings is very limited. The court can interfere with the punishment only if it finds
the same to be shockingly disproportionate to the charges found to be proved.”

In State of Meghalaya v. Mecken Singh N. Marak (2008) 7 SCC 580 Hon’ble Supreme Court stated

“The punishment imposed by the disciplinary authority or the appellate authority unless shocking to
the conscience of the court, cannot be subjected to judicial review.

Hon’ble Apex Court in Administrator, Union Territory of Dadra and Nagar Haveli vs. Gulbhia M. Lad

(2010) 2 SCC (L&S) 101 has observed that

17.

“The legal position is fairly well settled that while exercising the power of judicial review, the High
Court or a Tribunal cannot interfere with the discretion exercised by the disciplinary authority,
and/or on appeal the appellate authority with regard to the imposition of punishment unless such
discretion suffers from illegality or material procedural irregularity or that would shock the
conscience of the court/tribunal. The exercise of discretion in imposition of punishment by the
disciplinary authority or appellate authority is dependent on host of factors such as gravity of
misconduct, past conduct, the nature of duties assigned to the delinquent, responsibility of the
position that the delinquent holds, previous penalty, if any, and the discipline required to be
maintained in the department or establishment he works. Ordinarily the court or the tribunal would
not substitute its opinion on reappraisal of facts.

In the instant case the workman, committed gross misconduct of fraud, gross negligence to his duties

and caused loss to the bank to the tune of Rs. 6,46,000/-, which not only caused financial loss to the bank but

also was prejudicial to the interests of the Bank.

Needless to point out that the act of fraud and misappropriation speaks ill of the honesty and integrity

of the workman concerned. This is definitely an act prejudicial to the interest of the Bank, which leads to loss of
faith in the workman. In Air India Corporation Bombay vs. V.A. Ravellow 1972 (25) FLR 319 (SC) it has been
observed that:

“Once the employer has lost the confidence in the employee and the bona fide loss of confidence is
affirmed, the order of punishment must be considered to be immune from challenge, for the reason
that discharging the office of trust and confidence requires absolute integrity, and in a case of loss
of confidence, reinstatement cannot be directed.”
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In Knhaiyalal Agarwal and others vs. Factory Manager, Gwaliar Sugar Co. Ltd. AIR 2001 SC 3645
Hon’ble Apex court laid down the test for loss of confidence to find out as to whether there was bona fide loss
of confidence in the employee, observing that:

“(i) the workman is holding the position of trust and confidence; (ii) by abusing such position,
be commits act which results in forfeiting the same; and (iii) to continue him in
service/establishment would be embarrassing the inconvenient to the employee, or would be
detrimental to the discipline or security of the establishment. Loss of confidence cannot be
subjective, based upon the mind of the management. Objective facts which would lead to a definite
inference of apprehension in the mind of the management, regarding trust worthiness or reliability
of the employee, must be alleged and proved.”

In State Bank of India and another v. Bela Bagchi and others AIR 2005 SC 3272, repelled the
contention that even if by the misconduct of the employee the employer does not suffer any financial loss, he
can be removed from service in a case of loss of confidence.

18. Thus, the Bank being a financial institution dealing with the public money, the employees of the Bank
are required to exhibit utmost honesty and integrity in day to day transaction/functioning. The act of dishonesty
or fraud or misappropriation lowers down the reputation of Bank in public. The public loose their confidence in
Bank, which affects Bank’s business and finally the national economy.

19. Hon’ble Apex Court in (2011) 1 Supreme Court Cases (L&S) 721 has observed that:

“7. It is now well settled that the courts will not act as an appellate court and reassess the
evidence led in the domestic enquiry, nor interfere on the ground that another view is possible on the
material on record. If the inquiry has been fairly and properly held and the findings are based on
evidence, the question of adequacy of the evidence or the reliable nature of the evidence will not be
grounds for interfering with the findings in departmental enquiries. Therefore, the courts will not
interfere with findings of fact recorded in departmental inquiries, except where such findings are
based on no evidence or where they are clearly perverse. The test to find out perversity is to see
whether a tribunal acting reasonably could have arrived at such conclusion or findings, on the
material on record. The courts will however interfere with the findings in disciplinary matters, if
principles of natural justice or statutory regulations have been violated or if the order is found to be
arbitrary, capricious, mala fide or based on extraneous considerations.”

20. In the instant case the charge of gross misconduct of fraud, gross negligence to his duties and loss to
the Bank by the workman was found to be proved and principles of natural justice were properly observed while
conducting the departmental inquiry; and also the findings of the Inquiry Officer were not found to be perverse;
and also that the initially the workman has been issued show cause with proposed punishment of ‘dismissal’
which was lowered by many folds, taking a lenient view to ‘degradation to a lower stage in his incremental scale
by eight increments, therefore, the punishment awarded in the instant case, cannot be said to be disproportionate
or harsh to the proved misconduct, at any stretch of imagination.

Therefore, in view of the facts and the circumstances of the case; and law cited hereinabove, there is no
justification in interfering with the punishment imposed upon the workman by the Disciplinary Authority for the
proved gross misconduct. Accordingly, I am of the considered opinion that the workman is not entitled for any
relief.

21. Award as above.
Let two copies of this award be sent to the Ministry for publication.
LUCKNOW.
29" December, 2020.
P.K. SRIVASTAVA, Presiding Officer
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5 foeell, 18 e, 2021

PIIAT. 60.—3eNe farg A=, 1947 (1947 HT 14) B GRT 17 S FIIRT H D= PR
IRTEY U1 g¥¢ & USudad & Adg Al IR S9e dHeRI & 954 ey # fAfde oifenfie faare
B WRBR AARD AADHROT / 37 IR, AR & vare (Had H. 36 /2014) P UHIR PRl &
Sl Bl ARBR DI 18.01.2021 BT UT T3 T |

[¥. Te1-38011 /01 /2014-3MMS3MR (§1-11)]
AT S, AT ATBIY
New Delhi, the 18th January, 2021

S.0. 60.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 36/2014) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court, Bhubaneswar as shown in the Annexure, in the industrial dispute between the management of Paradip
Port Trust, and their workmen, received by the Central Government on 18.01.2021.

[No. L-38011/01/2014-IR (B-II)]
SEEMA BANSAL, Section Officer
ANNEXURE

IN THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BHUBANESWAR

Industrial Dispute Case No. 36 of 2014

Dated this the 17" day of December, 2020

Present: Shri B.C. Rath, LL.B., Presiding Officer,
CGIT-cum-Labour Court, Bhubaneswar

Between:-

1. The Secretary,

Paradip Port Trust, Paradip ...First Party-Management
AND
The President,
Paradip Port & Duck Mazdoor Union,
Paradip Port, Paradip. ...2". Party Union
Appearances:-

For the First Party Management : Sri S.N. Mishra
For the 2™ Party Union : Sri D. Mohanta

AWARD

Government of India Ministry of Labour and Employment, New Delhi in exercise of its authority U/s
10 of the Industrial Dispute Act, 1947 (14 of 1947) conferred by clause(d) of sub section (1) and sub section
2(A) of 1.D.Act, 1947 hereinafter referred a dispute vide reference No.L-38011/01/2014-IR (B.II) dated
13-06-2014 between the aforementioned parties for its adjudication and the term and schedule of the
reference is as under:-

“Whether the claim of the Paradip Port & Duck Mazdoor Union to get variable dearness allowance to
the clearing, forwarding and handling workers of Paradip Port Trust in view of the Arbitration award
passed by the Chief Labour Commissioner (Central), New Delhi in the year 1986 is legal and or
justified even if the managing committee formed thereafter in 1993 to administer the functioning of the
said workers and were not party to the award? What relief the clearing, forwarding and handling
workers are entitled to?”

Bereft of unnecessary details the case of the 2™ Party Union as emerging from the statement of
claim and during adjudication is that the Paradip Port Trust (1% Party Management) established under the
major Port Act,1963 is inter- alia engaged in Cargo Handling ( Loading and unloading) operations on board
on the vessels on shore and clearing & forwarding cargo at the point of receipt and dispatch. Operations of
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cargo handling on board on the vessel on shore during course of landing or shipment as well as inter-port
transportation are handled by the cargo handling workers (CH Workers) listed under the Paradip Cargo
Handling Workers (Regulation of Employment) Scheme,1979 (in short Scheme of 1979). The service
conditions including payment of wages and allowances etc. of such CH Workers is being guided and
regulated by the scheme 1979. The other operation of cargo handling at the port from the point of receipt
and dispatch are handled by the workers known as clearing, forwarding and handling workers (CF&H
Workers). Such operation of clearing and forwarding of cargo by CF&H workers started operation from a
private pool known as CF & H workers pool from 7.5.1984. The 2™ party union raised various issues in
regard to service conditions and payment of wages & allowances and other benefits as per payment being
extended to the cargo handling workers under the scheme of 1979. As a result the dispute regarding inter-alia
payment of wages to such unlisted CF& H Workers in terms of National Wage Settlement dated.4.1.1981 and
11.4.1984, method of working out daily wage, payment of attendance allowance etc. was referred to for
arbitration in terms of Sec.10-A of the Act. During pendency of the said arbitration proceeding the parties
arrived at mutual settlement on all the issues and submitted a petition to that effect on 23.7.1986 before the
Arbitrator . Accordingly, award was passed with the mutual settlement being the part and parcel of the award,
which was notified by the Government of India on 31.10.1986 and thereby the Award became enforceable. It
is the claim of the 2™ Party Union that as per the settlement and the award each unlisted worker drawn from
the pool would be paid wages on a rate as per annexure-1 of that agreement and such wage shall include
basic pay D.A. VDA, SDA, House Rent Allowance , Off day wages, National and Festival holiday wages,
Attendance Allowance and computation of daily wages dividing basic monthly pay by 26 days and other
components by 30 days. The agreement came into force with effect from 23.7.1986. The CF & H workers
started receiving wages in terms of such arbitration award with annual increment and VDA as approved by
the National wage settlement. But, they were not facilitated some other financial benefits and service
conditions at par with CH Listed Workers under the scheme of 1979. Disputes were raised from time to time
by different unions for de-casualisation of CF & H unlisted workers which ultimately led to a Civil Appeal
bearing No. 1422/1990 in the Hon’ble Supreme Court. As per the order dated.15.3.1990 of Hon’ble
Supreme Court a high power committee was constituted. The Committee recommended de-casualisation
under a scheme in the light of Scheme of 1979. The Committee also recommended as to how the
de-casualisation of workers can be worked out as well as their entitlements, service conditions etc.
including the source of finance for implementation of the recommendations and the proposed scheme. The
report of the High Power Committee was accepted in toto by the Hon’ble Supreme Court.

Pursuant to the direction of the Supreme Court the Paradeep Port Trust constituted a Management
Committee and a scheme in the nomenclature of Paradeep Port Clearing, Forwarding and Handling Workers
(Regulation of employment) Scheme, 1994 (in short scheme of 1994) was formulated in the light of Scheme of
1979. The said Scheme provides the service conditions as recommended by the High Power Committee in
regard to registration of workers, payment of wages as per National Wage Settlement, assured works to the
workers and in case of failure to provide work to make payment of minimum days of guaranteed wages,
Attendance Allowance equivalent to 1/60 of monthly wages , weekly off day with wages, Productivity
linked Bonus Act. After formulation and implementation of Scheme of 1994 with effect from 27.5.1994 the
CF & H workers were paid wages as per pay scale and allowances including V.D.A. as settled between
Government of India and Federation of Port Dock Workers as provided in the Scheme of 1994. But, the
Management Committee stopped paying Variance Dearness Allowances(VDA) from Novermber,2000 without
any notice to that effect as provided U/s.9-A of the Act. It is stated that such VDA is being paid from
1.1.2012 onwards . According to the 2™ party Union payment of wages in terms of National wage settlement
is a condition of service on being part and parcel of the Arbitration Award dated.23.7.1986 and the same
being adhered to by the Managing Committee under the Scheme 1994 till Ocober,2000 cannot be changed in
violation of Sec.9-A of the Act. That apart , the scheme 1994 provides payment of such allowance to the
CF & H workers and the Scheme being constituted under the direction of the Hon’ble Supreme Court, the
Management Committee has no jurisdiction/authority to with draw such facility/benefit available to CF & H
workers. Therefore, a dispute was raised before the labour machinery for stopping of payment of VDA
which ultimately cumulated to the reference as mention in supra.

3. The 1* Party Management has resisted the claim taking a stand that the High Power Committee was
constituted for looking into the problems and demands of the Unions and to make suggestions /
recommendation listing of (de-casualisation) of Unlisted CF & H Workers keeping in mind the
recommendations under Para. 13.2, 13.8 of the Abraham Committee Report and in accordance with the
Paradeep Port Cargo Handling Workers (Regulation of Employment Scheme,1994) . It was also directed
that Paradeep Port shall implement the scheme within two months from the date of submission of the report.
The Committee was also directed to work out a scheme to mitigate the unemployment of surplus workers.
Itis averred by the 1% Party Management that all decisions in regard to administration of the proposed
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scheme shall be taken by the Management Committee and the Management Committee should frame the
scheme on the lines of scheme of 1979. Keeping in view the orders of the Hon’ble Supreme Court and
recommendation of High Power Committee for implementation of its report, the PPT created posts of
Chairman and Secretary for the Management Committee with approval of the Central Govt. and the
Management Committee as contemplated under the High Power Committee Report was constituted by
PPT. As per the direction of the PPT the Scheme of 1994 was formulated by the Management Committee
and the same was approved in the meting of the committee dated.23.5.1994. The said approved scheme
was placed before the Board of Trustee of Paradeep Port for approval. Consequent upon the decision taken
by the Board, the CF & H Workers (Regulations of Employment) Scheme 1994, became a separate entity in
itself. As per the Scheme the CF& H Workers are under the control of the Management Committee and
financial liability towards implementation of the scheme is borne by the CF & H agents. It is the stand
of the 1% Party Management that the CF & H Workers are not the employees of PPT and their wages
and dues are recovered by the Committee from their employer ie. C & F agents and Handling
Contractors who pay wages of the workers and certain percentage of levy to meet the administrative
expenses. Before implementation of the Scheme the workers were under the control of a pool of CF
Agents. The mutual agreement dated.23.7.1986 before the Arbitrator was between the unions of unlisted
workers and the CF Agents managing the pool. The Management Committee is not a party to the Settlement
or Award as it came into existence in July,1993. Therefore, the Arbitration Award is not binding to the 1%
Party Management Committee. However , having regard to the mutual settlement dated.23.7.1986 the CF &
H Workers were paid VDA under the Scheme of 1994 till it was discontinued as per resolution
dated.24.12.2000 of the Committee to freeze the DA at 30% wef January,2001 in order to keep the cost of
cargo handling competitive with other ports . The decision was consented by the Unions as their
representatives are part and parcel of the Management Committee. Comprehensive wage settlement dated.
30.10.2010 towards fixation of Daily Wage of CF & H workers was implemented and the Union accepted
the revised wages. There was no demand for payment of VDA till the dispute was raised in the year
2012. Consequent upon the wage settlement dated 2.8.2000 due from 1.1.1998 arrived at between the
CF & H Agents and the disputant union, Management Committee stopped the payment of VDA as per its
meeting dated 30.1.2002. Since discontinuation of VDA was discussed and rectified in an agreement
between the Agents and the Union, the demand for payment of VDA w.e.f 1.1.2001 is neither legally
justified nor the same is binding on the Management Committee by any agreement / settlement of in
23.6.1986. Hence, prayer is made for rejection of the statement of claim.

On the aforesaid pleadings of the parties the following issues are settled for just adjudication of
the dispute.

ISSUES
1)  Whether the reference is maintainable under the Industrial Disputes Act?

2)  Whether the demand of Paradeep Port and Dock Mazdoor Union, Paradeep for disbursement
of arrear VDA to be paid to the workmen working in CFH Cataegory for the period from
1.10.2000 to 31.12.2011 by the Management Committee formed in 1993, as per clause-3 of
Arbitration Award dated 15.10.1986 as the Management Committee covering same set of
workmen had paid VDA uninterruptedly till 30.9.2000 to 30.12.2011 and withdrawn the
same w.e.f 1.10.2000 in violation of 9-A of I.D.Actis legal/justified?

If, so what relief the workmen of the Union are entitled to ?

To substantiate its claim the 2" Party Union has examined one of the office bearer of the Union
as AW. No. 1 and filed copy of notification of Ministry of Labour, Govt. of India dated. 31.10.1986
towards the award passed by the Arbitrator constituted U/s.10-A of the Act for adjudication of an industrial
dispute between Paradeep Port Stevedores Association and the disputed union, which is marked as Ext.1,
whereas the Management did not choose to adduce any evidence except rellying upon contents of Report
of High Power Committee and CFH (Rregulation of Employment Scheme 1994 to refute the claim of the
Union.

For sake of convenience all the issues are taken cor consideration simultaneously as they are inter
related to each other.

It is emerging from the pleadings and evidence of the 2™ Party Union as well as the pleadings
advanced by the 1% Party Management in his W.S. that prior to the listing of CF&H Workers under the
scheme of 1994 the workers were engaged under the private pool of Stevedores Association. Due to
dispute in regard to fixation and payment of wages and other ancillary benefits to such workers , the
dispute was referred to for Arbitration U/s.10-A of the Act. During adjudication before the Arbitrators the
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Stevedores Association and the disputant Union arrived at mutual settlement dated.23.7.1986. Consequent
upon such settlement an award with the agreement dt.23.7.1986 as part and parcel of the award was passed
and notified. Ext,1 is the said award and it is not disputed by the 1% Party Management. It is not also
disputed by either parties that the Scheme of 1994 came into force w.e.f. 27.5.1994 as per direction of the
Hon’ble Supreme Court in regard to acceptance of the report of the HPC in to and its earlier order dated
15-03-1998 that the Port Trust implemented the decision of the Committee within two months from the date of
submitting the report thereof and recommendations of the High Power Committee constituted by the Hon’ble
Supreme Court vide its order dated. 15.3.1990 in Civil Appeal No.1422/1990 and a  result there is
de-casualisation of CFH Workers and their employment and service conditions have come under the
regulation of the Scheme of 1994. The 1* Party Management has been formed as per the recommendation of
High Power Committee to implement the Scheme 1994. The Scheme of 1994 is formulated by the
Management Committee as per the recommendation of the High Power Committee in the morality of the
Scheme of 1979 meant for Cargo Handling Workers working under the PPT . Keeping in view the above
facts and circumstances, it can be safely held that the Management Committee become controlling
authority of the workers pool previously managed under CF Agents. In that view of the matter it would not
be wrong to hold that the Management Committee became the successor of the private workers pool under
the control of the Stevedores Association. There is also nothing either in the recommendation of the High
Power Committee Report or any resolution / proceeding of the Board of Trustee of Paradeep Port as well as
meeting / proceeding of the Management Committee that any settlement or award earlier to the
formulation of the Management Committee and the Scheme would not be implemented or complied with or
binding to the Management Committee in charge of the Scheme of 1994 or such settlement cannot be a clause
of the scheme. There was also nothing on the record to suggest that the disputant union or any other union of
the CFH Workers had agreed after the year 1994 to ignore their claim as settled under the award under
Ext.l. In the above backdrops the contentions advanced by the 1% Party Management that the
Management Committee is not duty bound or liable to comply with the stipulation as agreed in the
mutual settlement dated.23.7.1986 or the Arbitration Award passed on the basis of such settlement is not
acceptable. On the other hand it is coming from the award and pleadings that provision of VDA was worked out
in the light of such provision extended to CH workers of 1979 scheme and in the light of National Wage
settlement.

Apart from that, it is evident that after introduction and implementation of the Scheme 1994, the
CFH Workers were paid wages and allowances including VDA as received by them on the basis of the
Arbitration Award and Settlement. It is seen from close reading of the Award and Settlement that the CFH
unlisted workers would be paid wages which shall include basic Pay, D.A., V.D.A., S.D.A, House Rent
Allowances , Off day wages, National and Festival Holiday wages , Attendance Allowance etc. Thus, it is
evident that the CFH Workers were receiving VDA after de-casualisation and implementation of the Scheme
1994 till it was discontinued from 1.1.2001. Admittedly, no notice as contemplated U/s.9-A of the Act was
issued before the Management Committee decided to stop payment of VDA. Fixation and payment of wages
is undoubtedly a service condition and any reduction or fixation or change of wage structure needs prior
notice of 21 days minimum as contemplated U/s.9-A of the Act. Undisputedly, no notice was given to the
workers or their Unions when the provision of VDA was stopped in the proceeding dated.30.10.2010 of the
Management Committee. The contention of the Management that three representatives of workmen in the
Management Committee being a party to the proceeding dated 24-12-2010 is itself a consent and notice and
therefore no illegality was committed in change of service condition effected by stoppage of VDA has no merit
since mere participation and consent of workers representative in the alleged proceeding cannot be accepted as
notice under section 9A of the Act in any stretch of imagination. Their consent cannot also be assumed that the
2" Party Union of the CFH workers had agreed to forgo the provision of VDA. Hence, any change in regard to
freezing of VDA is unjustified and illegal.

There was no settlement or agreement between the Management Committee and the disputant
workmen or their Unions in regard to change of wage structure i.e non-payment of VDA beforel.1.2001. The
agreement / proceeding dated.27.11.2001 as relied upon by the Management does not also disclose that the
Management Committee is to decide as to how the wages to be paid to the CFH Workers and would be
worked out. The said bi-partite agreement does not specify the mode by which revised wage would be
worked out or non-payment of VDA as agreed in the mutual settlement of 23.7.1986. Therefore, stoppage of
payment of VDA w.e.f 1.1.2001 is unilateral on the part of the 1% Party Management. The 1% Party
Management being successor of the representative of CF Agents running/ managing the unlisted pool of
CFH Workers is liable to honour the Arbitration Award and mutual settlement made in 1986 under Ext.1.

The entitlement or benefits flowing from the Awards under Exts.]1 and 2 cannot usually be
interfered with keeping in view the provision of Sec.2(b) read with Sec.18 of the 1.D, Act when there is no
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specific observation or recommendation in this regard in the report of the High Power Committee and when
there was no agreement or proposal from the side of the Union to discontinue the claim or wages flowing
from the Award of 1986. The 1* Party Management is statutorily bound to oblige the terms of settlement
as per the principle set out by the Hon’ble Apex Court in the case between State of Odisha and another —
Vers- N.N.Swamy and others 1977 AIR 1237.Therefore, with holding the VDA from November, 2000 to
31.12.2011 without taking the 2™ Party Union into confidence cannot be sustainable in the eye of law. The
same is unjustified illegal and an act of unfair labour practice as defined in the I.D. Act more particularly
when payment of VDA was made up to October, 2000 and after 1.1.2012, which is not disputed by the
Management.

For the reasons and analysis made above non-payment/withholding of disbursement of VDA in
between 1.11.2000 to 31.12.2011 is not legal and justified and it was an act on the part of the Management
Committee in violation of Sec.9-A of I.D. Act. Therefore, the 1% Party Management is to take steps to make
payment of the dues in this regard to the CFH Workers under the Scheme within six months from the date
of notification of the Award failing which the disputant workmen are entitled to receive simple interest
@ 6.5 % on their dues from the date of expiry of six months within which the dues are to be paid till the
same is realized.

Accordingly the reference is answered.
Dictated & corrected by me.
B. C. RATH, Presiding Officer

s faoell, 18 &I, 2021

PIIAT. 61— fqare A, 1947 (1947 BT 14) B GRT 17 & AFARYT H DT ARBR
Ao 9% o Sfe & yduad & Hag FAeel iR SHe dHeRl @ 49k ey d ffds sieifie
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[¥. TA-12012 /48 / 2004-3MS3MR (§1-11)]
T S¥T, SIFATT SAfTHR
New Delhi, the 18th January, 2021

S.0. 61.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 82/2004) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court, Lucknow as shown in the Annexure, in the industrial dispute between the management of Central Bank
of India and their workmen, received by the Central Government on 18.01.2021.

[No. L-12012/48/2004-1R (B-I1)]
SEEMA BANSAL, Section Officer

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT LUCKNOW
PRESENT : P. K. SRIVASTAVA, HJS (Retd.)
L.D. No. 82/2004
Ref. No. L-12012/48/2004-IR(B-II) dated: 28.06.2004
BETWEEN :

Shri Sugandh Kumar, S/o Sh. Ayodhya
Village Harkhera Bajar, Distt. Mahrajganj (UP)

The Regional Manager
Central Bank of India, Regional Office
Bank Road, Gorakhpur.

AWARD
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1. By order No. L-12012/48/2004-IR(B-II) dated: 28.06.2004 and its subsequent corrigendum dated
18.10.2004, the Central Government in the Ministry of Labour, New Delhi in exercise of powers conferred by
clause (d) of sub section (1) and sub section (2A) of Section 10 of the Industrial Disputes Act, 1947 (14 of 1947)
referred this industrial dispute between Shri Sugandh Kumar, S/o Sh. Ayodhya, Village Harkhera Bajar, Distt.
Mabhrajganj (UP) and the Regional Manager, Central Bank of India, Regional, Office, Bank Road, Gorakhpur
for adjudication to this CGIT-cum-Labour Court, Lucknow.

2. The reference under adjudication is:

“WHETHER THE CLAIM OF SHRI SUGANDH KUMAR S/O SH. AYODHYA TO HAVE BEEN
ILLEGALLY TERMINATED FROM THE SERVICE W.E.F. 07-04-2003 BY THE MANAGEMENT OF
CENTRAL BANK OF INDIA IS JUST AND PROPER? IF SO, WHAT RELIEF THE CLAIMANT IS
ENTITLED FOR?”

3. The case of the workman, in brief, is that the workman, Sugandh Kumar, had worked against the vacancy,
aroused out of transfer of one regular weeper, in the Daurva branch of the bank, from 11.11.94 to 06.04.2003,
on daily rate basis. The workman has alleged that he worked continuously for the said period for more than 240
days in a year; and his services have been terminated by the management without any notice or notice pay in
lieu thereof or any retrenchment compensation, in utter disregard to the provisions of Section 25 F of the Act on
07.04.2003. The workman has also alleged that while removing him the management retained one junior
worker viz. Shailendra Kumar and did not follow the principal of first come last go and accordingly, violated
provisions of Section 25 G & H of the Act. The workman has submitted that the work done by him was
perineal in nature, therefore, his termination be declared illegal and he be reinstated with consequential benefits.

4. The management of the Central Bank of India has disputed the claim of the workman through its written
statement; wherein it has submitted that workman had never worked as sweeper w.e.f. 11.11.1994; nor did he
work for 240 days; nor was paid any remuneration on monthly or daily basis. The management has submitted
that the workman was asked to work on casual basis for one or two hour only and that too for very few day and
was paid accordingly. The management has specifically pleaded that the workman worked for total 60 with the
bank, therefore, the provisions of Section 25 F of the Act does not attract in the present case. Accordingly, the
management has prayed that the claim of the workman be rejected being devoid of any merit.

5. The workman filed its rejoined; wherein apart from reiterating the averments already made in the statement
of claim, introduced nothing new.

6. The workman field documentary evidence in support of his case vide list C-14; whereas the management did
not file any. The workman examined himself whereas the management examined Shri R.P. Dubey, Branch
Manager, Daurva in support of their respective case. The parties cross-examined the witnesses of each other.

7. Perused entire evidence available on record and scanned entire evidence available on record in light of the
rival pleading. I have scanned entire evidence available on record in light of the rival pleading and respective
pleadings of the parties.

8. The workman has come up with a case that he worked with the management of the bank w.e.f. 11.11.94 to
06.04.2003, on daily rate basis; and he worked continuously more than 240 days in a year during said duration.
It is also the case of the workman that his services have been terminated by the management without any notice
or notice pay in lieu thereof or any retrenchment compensation, in contravention to the provisions of Section 25
F, G & H of the Act on 07.04.2003.

9. In rebuttal, the management has contended that the workman never worked for the duration claimed by
him; rather he was engaged as daily rated casual worker on intermittent basis as and when required and was paid
accordingly. In this regard that management has pleaded specifically that the workman had worked for 60 days
only with the bank for one or two hours, therefore, the provisions of Act do not attract while disengaging his
services. It was also contended that the workman never worked for 240 days continuously in any calendar year
and there was no termination/retrenchment at any point of time since the workman was a casual labour whose
services were availed by the branch intermittently; and this does not violate any of the provisions of the
Industrial Disputes Act, 1947.

12. It is well settled that if a party challenges the legality of an action/order, the burden lies upon him to
prove illegality of the action/order and if no evidence is produced, the party invoking jurisdiction of the court
must fail. In the present case, burden was on the workman to set out the grounds to challenge the validity of the
termination order and to prove that the termination order was illegal. It was the case of the workman that he had
worked for more than 240 days in each calendar year. This claim has been denied by the management;
therefore, it was for the workman to lead evidence to show that he had in fact worked for 240 days in the year
preceding his alleged termination. In Range Forest Officer vs S.T. Hadimani (2002) 3 SCC 25 Hon’ble Apex
Court has observed as under:
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“It was the case of the claimant that he had so worked but this claim was denied by the appellant.
It was then for the claimant to lead evidence to show that he had in fact worked for 240 days in
the year preceding his termination. Filing of an affidavit is only his own statement in his favour
and that cannot be regarded as sufficient evidence for any court or tribunal to come to the
conclusion that a workman had, in fact, worked for 240 days or order or record of appointment
or engagement for that period was produced by the workman. On this ground alone, the award
is liable to be set aside.”

14. In Surenderanagar Panchayat and another v. Jethabhai Pitamberbhai 2005 (107) FLR 1145 (SC)
Hon’ble Apex Court came to the conclusion that the workman could be entitled for the protection of section
25 — F of the Industrial Disputes Act, 1947 provided he is successful in establishing the fact that he had been in
employment with the employer for a period of 240 days uninterruptedly. It was held by the Hon’ble Supreme
Court that in such cases, the scope of the enquiry before the Labour Court was confined only to 12 months
preceding the date of termination to decide the question of the continuous service for the purpose of section
25-F of the Industrial Disputes Act, 1947. Further, Hon’ble Apex Court has observed as under:

“The claimant, apart his oral evidence has not produced any proof in the form of receipt of salary or
wages for 240 days or record of his appointment or engagement for that year to show that he has
worked with the employer for 240 days to get the benefit under section 25-F of the Industrial
Disputes Act. It is now well settled that it is for the claimant to lead evidence to show that he in fact
worked for 240 days in a year preceding his termination.”

Thus, in order to substantiate the workman has filed number of photocopy of the documents, less any
appointment letter or termination order; rather it has been stated by the workman during his cross-examination
that no appointment letter was given to him; likewise, his services have been termination orally. In order to
substantiate his claim, the workman has filed list of documents C-14; however, the paper No. 14/3, 14/4 and
14/5, filed by the workman himself, goes to disprove his version and prove the version of the management that
the workman worked for 60 days only during his engagement period with the Bank. Moreover, the workman
during his cross-examination admitted that he put signatures for payment of 60 days only; and that he was
appointed by Shri U.S Dubey, Branch Manager.

15. Admittedly no appointment letter was issued; and also, there is no evidence that the Branch Manager of
the Bank was competent to appoint any one in capacity of sweeper. The details of engagement relied upon by
the workman do not show that the workman actually worked for 240 days in a year preceding the date of alleged
termination i.e. 07.04.2003. Thus, the workman has utterly failed to discharge the burden that lied upon him
and has failed to substantiate his pleading by cogent documentary evidence that he was actually in the services
of the management of Bank and he worked for 240 days during period 05.04.2002 to 06.04.2003 i.e. one year
preceding the date of his alleged termination; and his services were terminated in violation of Section 25 of the
L.D. Act, 2005, without giving him any notice or notice pay in lieu thereof or any retrenchment compensation.

16. Mere pleadings are no substitute for proof. Initial burden of establishing the fact of continuous work
for 240 days in a year was on the workman but he has failed to discharge the same. There is no reliable material
for recording findings that the workman had worked for more than 240 days in the preceding year from the date
of his alleged termination and the alleged unjust or illegal order of termination was passed by the management.

17. Accordingly, the reference is adjudicated against the workman; and I come to the conclusion that he is
not entitled to any relief.

18. Award as above.
Let two copies of this award be sent to the Ministry for publication.
LUCKNOW
26" November, 2020
P. K. SRIVASTAVA, Presiding Officer

T$ faeel, 18 S, 2021

PIIAT. 62— farg A=, 1947 (1947 HT 14) B GRT 17 B FTART H Bl WHR
RS Ui g¥€ & Udgad & ddg FAedl R S $HGRI & drg ged § [Afdwe sienfie faare
SRR ARBR AAS AHRT /1 AT, Ya-wdr & uae (HeH H. 26,/2017) BT GHIRG BT ©
S Bl ARBR DI 18.01.2021 BT UTQ g3 T |

[¥. TA-38011 /01 /2017-3MMS3MR (§1-11)]
AT S, SFATT JAHI
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New Delhi, the 18th January, 2021

S.0. 62.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 26/2017) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court, Bhubaneswar as shown in the Annexure, in the industrial dispute between the management of Paradip
Port Trust, and their workmen, received by the Central Government on 18.01.2021.

[No. L-38011/01/2017-IR (B-II)]
SEEMA BANSAL, Section Officer

ANNEXURE

IN THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BHUBANESWAR

Industrial Dispute Case No. 26 of 2017
Dated this the 18" day of December, 2020

Present: Shri B.C.Rath, LL.B.,Presiding Officer,
CGIT-cum-Labour Court, Bhubaneswar

Between:-

1. The Chairman,
Management Committee, CFH Scheme,
Paradip Port Trust, Paradip.

2. The Chairman, Paradip Port Trust, Paradip ...First Party- Management
AND

The General Secretary,
Paradip Port Workers Union,
Paradip. ...2". Party Union

Appearances:-
For the First Party Management No. 1 : None
For the First Party Management No. 2. : None
For the 2™ Party Union:- Sri Sudhakar Mantry
AWARD

Govt. of India, Ministry of Labour and Employment in exercising its authority conferred by clause (d)
of sub-section (1) and sub-section (2A) of Section 10 of Industrial Dispute Act, 1947 (herein after referred to as
“The ACT”) have referred the dispute vide reference No.L-38011/01/2017-IR(B.II) dated 26-04-2017 between
the parties mentioned above for its adjudication and the schedule of the reference is as under:-

“Whether the demand of the Union (Paradip Port Workers Union) for change of date of birth of Sri
Bhagaban Behera, CFH Workers by the management of Management Committee, Paradip Port Trust,
Paradip from 28-08-58 to 28-08-56 arbitrarily is legal and/or justified? If not, what relief the workman
is entitled to?”

The case of the 2™ Party Union is that the disputed workman Sri Bhagaban Behera was engaged as
CFH pool worker at Paradip Port as an unlisted worker before operation/implementation of Paradip Port
Clearing Forwarding and Handling Workers (Regulation of Employment Scheme, 1994) (herein after refer to as
the scheme) which came in to operation on 27" May 1994. He was enlisted and registered as a CFH pool
worker under the scheme after its implementation. While being enlisted/registration he filled up the application
form showing his date of birth 28-08-1958 basing on date of birth shown in his school leaving certificate. It is
alleged that the management committee, who is in-charge of implementing the scheme, has tampered and
manipulated the original document submitted by the disputant and entered his date of birth as on 28-08-1956
instead of 28-08-1958. He submitted an affidavit sworn before the executive magistrate, Kujanga on
02-06-1994 along with his application in the office of the management committee. When he came to know
about wrong entry of his date of birth in the year 2007 he came to know that his date of birth is manipulated in
the record and shown as on 28-08-1956. Hence he made a representation to the management committee on
24-05-2007 for necessary correction of his date of birth along with copy of school leaving certificate. He also
approached the management committee time and again for correction of the entry. When no attention was paid
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to his grievance, he raised a dispute through the 2™ Party Union before the labour machinery which ultimately
accumulated in to the reference as mentioned earlier when the conciliation before the labour machinery failed. It
has been prayed by the Union that direction may be passed to the management committee to rectify the wrong
entry and the disputant be allowed to work till the age of his superannuation by treating his date of birth as on
28-08-1958.

The Management No.2 is set exparte as it did not appear and contest the claim inspite of service of
notice whereas the 1% Party Management No.1 the Management Committee has contested the claim making an
averment that the Management Committee is formed for implementing the scheme as per recommendation of a
High Power Committee constituted by the Hon’ble Supreme Court of India in CA No.1422/90 and the
recommendation being accepted by the Hon’ble Supreme Court. As per clause 17 of the scheme the CFH
workers have been registered. During registration under the scheme all the workers were required to fulfill
appropriate qualification, medical examination and other formalities. Accordingly applications submitted by
the CFH pool workers were verified w.e.f. 27-06-1994 by a sub-committee constituted by the management
committee. As per the report of the sub-committee discrepancy was found on the age of some workers
including the disputant. The disputant was asked to appear before the sub-committee when his age as shown in
the application was doubted. When he physically appeared before the sub-committee, the date of birth was
corrected as 18-08-1956 instead of 28-08-1958 on his statement and consent. He had also singed the
application form after such entry as a token of acceptance. Accordingly the disputant was superannuated w.e.f
31-08-2016 after attaining 60 years in view the provision of clause 41 of the scheme. It has been further
pleaded by the Management No.l that 59 CFH workers including the disputants preferred Writs before the
Hon’ble High Court on the issue of change of their date of birth on the records. The Writ of the disputant was
dismissed with a liberty to the petitioner to approach the appropriate forum for his grievance. According to the
management the applicant was well aware of the entry of his date of birth and the same was entered on his
statement and consent. Therefore, the claim on his date of birth should not be entertained in the belated stage
keeping in view the settled principles of the Hon’ble Supreme Court as set out in the case of Registrar General
High Court of Madras Vrs. M. Manickam and other reported (2011) 9 SCC 245. Hence prayer is made for
rejection of the statement of claim.

On the aforesaid pleadings the following issues have been settled for just and appropriate adjudication
of the dispute:-

1. Whether the reference is maintainable in the eye of Law?

2. Whether the date of birth of the disputant workman is 28-08-1958 and as such his
superannuation is legal and justified?

3. To what relief the workman is entitled to?
FINDINGS
Issue No.2 being vital for adjudication of the dispute is taken for consideration first.

It appears from the own pleading of the 1% Party Management No.l that a sub-committee was
constituted for verification of the applications of the CFH workers during their listing / registration under the
scheme. As there was doubt on the age of the disputant as shown in his application, he was asked to appear
before the sub-committee. It is also emerging from the para 7 of written statement of the management No.1 that
on appearance of the disputant the date of birth was corrected as 28-08-1956 instead of 28-08-1958 on
statement/consent of the disputant. Therefore, it can be safely said and accepted that the disputant submitted his
application for his registration as CFH workers showing his date of birth as on 28-08-1958. That apart, it is
found from copy of the affidavit of the disputant as made on 25-06-1994 and copy of his school leaving
certificate that his date of birth as shown in both the documents marked as Exbt. 3 & 4 is 28-08-1958. The
management has not specifically denied that those documents were no attached with the application of the
disputant at the time of his registration as CFH pool worker. Exbt. 5 relied upon by the 2™ party reveals that the
disputant submitted in writing for correction of his date of birth in office record from 28-08-1956 to 28-08-1958
and such application was presented before the management committee on 24-05-2007. The copy of his
application under Exbt. 1 reveals that some correction/overwriting is made in regard to date of birth and age of
the disputant. Close scrutiny of the correction/overwriting reveals that the date of birth was initially shown as
28-08-1958 and the number 8 was blackened with pen and number 6 is written. Similarly the age is overwritten
as 37 in place of 35. The disputant, while being examined as W.W-1, has categorically reproduced the
pleadings advanced in the claim statement in regard to the tampering and manipulation of his date of birth and
age as shown in his application. It is not out of place to note here that after filing of W.S. by the management
No.1, it did not contest the case as a result of which the oral testimony of the disputant remains uncontroverted
and unchallenged. If such uncontroverted and unchallenged testimony of the disputant is taken into
consideration along with the documents filed by the 2™ party more particularly Exbt.1, Exbt. 2,3 & 4 it can be
clearly held that the disputant had shown his date of birth as on 28-08-1958 in his application submitted before
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the management committee and the said entry was tampered and shown as on 28-08-1956. It is also established
that the disputant brought the notice of the management committee on such wrong entry and tampering in the
year 2007. He was superannuated on 31-08-1956 and he represented his authority more than 09 years before
his superannuation for correction of the date of birth in official records. Therefore, it cannot be said that he
claimed for change of his date of birth in flag end of his service.

Undisputedly the settled principles of the Hon’ble Apex Court in regard to such claim for change of
date of birth in service record is that claim for correction in service record long after joining service particularly
when employee is on verge of retirement should not be entertained. But in the case at hand such claim is made
much before the date of retirement. There is no rule or order prescribing any period in which a claim is to be
made for correction of the entry on date of birth except that the government servant must do so without
unreasonable delay. In the case the applicant had produced irrefutable proof relating to his date of birth i.e.
school leaving certificate. It is also established by him that he made an affidavit in regard to his age before the
executive magistrate in June, 1996. It is shown by him that he claimed in his application that his date of birth is
28-08-1958 but the same tampered and manipulated. He brought to the knowledge of the management
committee on such wrong entry in the year 2007. Thus, he has unimpeachable evidence to show that the entry
in regard to his actual date of birth was tampered and corrected as 1956 instead of original writing of 1958. In
the above facts and circumstances it is established from unchallenged and uncontroverted evidence that his date
of birth as shown in the application under Exbt. 1 during registration under the scheme was originally 28-08-
1958 which is subsequently converted to 1956. Therefore, he was required to be superannuated on 31-08-2018.
But, he was superannuated on 31-08-2016. Hence, his such superannuation on 31-08-2016 is not legal and
justified.

Coming to issue No.l & 2 it can be said that no serious dispute is raised on maintainability of the
reference. There is employer and employee relationship between the parties and the dispute as raised in the
reference is related to service condition i.e. premature superannuation of the disputant. So far the relief to which
the disputant is entitled to it can be said that the disputant deprived of financial benefit available to him from his
employment for a period of 02 years. At the same time it cannot be over sighted that he did not rendered any
service to his employer after his superannuation on 31-08-2016.

Having regard to the totality of the facts and circumstances emerging in the case it is just and
appropriate to direct the 1* Party Management No.1 to extend 50% of the wages to which the disputant is
entitled being deemed in continuance of employment from employment from 31-08-2016 to 31-08-2018 and
other consequential benefits if any, by virtue of two year extension of his service. Such financial benefits
accruing from above wages (50%) and financial benefits shall be paid to the disputant within 02 months of the
notification of the award failing which thelst Party Management No.1 shall pay simple interest 6.5% per annum
till the disbursement of amount to which the disputant is entitled to.

Accordingly the reference is answered.
Dictated & corrected by me.
B. C. RATH, Presiding Officer

T5 faeel, 18 Sa, 2021

PI3AT. 63— farg =™, 1947 (1947 & 14) B ORI 17 S FITART H B TWHR
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[}, TA-12012 /29 / 2016-3MMS3MR (§1-11)]
AT S, AT ATHI

New Delhi, the 18th January, 2021

S.0. 63.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 28/2016) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court, Lucknow as shown in the Annexure, in the industrial dispute between the management of Bank of
Baroda, and their workmen, received by the Central Government on 18.01.2021.

[No. L-12012/29/2016-IR (B-II)]
SEEMA BANSAL, Section Officer
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ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT LUCKNOW
PRESENT : P. K. SRIVASTAVA , HJS (Retd.)
L.D. No. 28/2016
Ref. No. L-12012/29/2016-IR(B-II) dated: 29.07.2016
BETWEEN :

Shri Raj Kumar Singh S/o Late Samar Bahadur Singh
Village Laapur, Post Office — Madhukarpur
Baibareli.

Vs

1.  The Assistant General Manager
Bank of Baroda
Regional Office, 19, Way Road, Lucknow (UP)

2. The Branch Manager

Bank of Baroda
Branch Office, Gurubaxganj
Raebareli.
AWARD
1. By order No. L-12012/29/2016-IR(B-II) dated: 29.07.2016, the Central Government in the Ministry of

Labour, New Delhi in exercise of powers conferred by clause (d) of sub section (1) and sub section (2A) of
Section 10 of the Industrial Disputes Act, 1947 (14 of 1947) referred this industrial dispute between Shri Raj
Kumar Singh S/o Late Samar Bahadur Singh Village Laapur, Post Office — Madhukarpur, Baibareli and the
Assistant General Manager, Bank of Baroda, Regional Office, 19, Way Road, Lucknow (UP) & the Branch
Manager, Bank of Baroda, Branch Office, Gurubaxganj, Raebareli for adjudication to this CGIT-cum-Labour
Court, Lucknow.

2. The reference under adjudication is:

“KYA PRABNDHAN, BANK OF BARODA, LUCKNOW VA RAEBAREILY DWARA SHRI RAJ
KUMAR SINGH, CASUAL WORKER/DAILY WAGER KO SEVA MAIN NIYAMIT NA KAR,
AUDHOGIK VIVAAD ADHINIYAM KE PRAVDHANO KA PAALAN KIYE BINA DINANK 12/04/2015
KO NAUKARI SE NIKALA JANA NYAYOCHIT EVAM VAIDH HAI? YADI NAHI TO KAAMGAAR
KIS RAAHAT KO PAANE KA HAKDAAR HAI?”

3. The case of the workman, Raj Kumar Singh, in brief, is that he was engaged by the opposite party as casual
worker, from 23.07.2012 to 11.04.2015 on daily rate basis and during period of his engagement he was initially
paid his wages on weekly basis @ Rs. 300/- week and later w.e.f. January, 2014 he had been paid @ Rs. 360/-
per week and his payment was regularly been transferred to his saving bank account, maintained in the same
branch of the bank. The workman has alleged that he worked continuously for the said period for more than 240
days in a year; and his services have been terminated by the management without any notice or notice pay in
lieu thereof or any retrenchment compensation, in utter disregard to the provisions of Section 25 F, G & H of the
Industrial Disputes Act, 1947. on 07.04.2003. The workman has also alleged that while removing him the
management retained one junior worker viz. Shailendra Kumar and did not follow the principal of first come
last go and accordingly, violated provisions of Section 25 G & H of the Act; and accordingly, has prayed that
his termination be declared illegal and he be reinstated with consequential benefits.

4. The management of the Bank of Baroda has disputed the claim of the workman through its written statement;
wherein it has submitted that the opposite party Bank has specific method of recruitment of Award staff and the
workman never undergone through prescribed selection process and there never existed master and servant
relationship between the Bank and the workman. The management has submitted that the workman had never
been paid any wages or salary by the opposite party bank. The management has also stated that the workman’s
services had been availed as and when required in exigency and was paid accordingly, on daily rate basis on the
same day or after few days. The management has also stated that the workman had never worked continuously
in any capacity. The management has specifically pleaded that the workman worked for as and when required
on casual basis only, therefore, the provisions of Industrial Disputes Act, 1947 do not attract in the present case.
Accordingly, the management has prayed that the claim of the workman be rejected being devoid of any merit.

5. The workman filed its rejoined; wherein apart from reiterating the averments already made in the statement
of claim, introduced nothing new.
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6. The workman field documentary evidence in support of his case vide list W-9; whereas the management filed
its list of documents, M-9. The workman examined himself and two more witnesses viz. Sarvesh Kumar and
Shri Krishana; whereas the management examined Shri Ankit Tiwari, Sr. Manager in support of their respective
case. The parties cross-examined the witnesses of each other.

7. Perused entire evidence available on record and scanned entire evidence available on record in light of
the rival pleading. I have scanned entire evidence available on record in light of the rival pleading and respective
pleadings of the parties.

8. The authorized representative of the workman has argued that the workman had been engaged by the
bank on 23.07.2012 to carry out different chores and continued working as such continuously up to 11.04.2015
when his services have been terminated without any notice or notice pay in violation to the provisions of Section
25 F, G & H of the Act. The learned counsel has submitted that the management used to pay the workman
wages directly into his saving bank account, which corroborate that the workman worked for more than 240
days in a calandar year preceding the date of alleged termination. He has relied upon:

(i)  Hon’ble Supreme Court in Civil Appeal No. 6950 of 2009 Tamilnadu Terminated Full Time
Temporary LIC Employees Association vs Life Insurance Corporation of India & others decided
on 18.03.2015.

(i)  Award of this Tribunal in ID No. 42/2003 the President Bank of Baroda Employees’’ Union vs
the Assistant General Manager, Bank of Baroda.

9. In rebuttal, the learned counsel for the management has submitted that the workman had been engaged
on casual basis and payment was made to him and the provisions of Act do not attract in this case as the
workman did not worked continuously for 240 days in preceding one year from the date of alleged termination.
It is also argued by the management that the workman cannot claim relief of reinstatement/regularization as the
same is not permissible under law, particularly in absence of sanctioned post and adherence to the rules
regarding recruitment to the specific post. He has relied upon:

(i) 2005 CJ (SC) 1602 Uttar Pradesh State Brassware Corporation Limited vs Udai Narain Pandey.
(i) 2002 CJ (SC) 875 Range Forest Officer vs S.T. Hadimani.
10. I have given my thoughtful consideration to the rival submissions of the learned counsel.

11. The workman has come up with a case that he worked with the management of the bank w.e.f. 23.07.2012
to 11.04.2015 on daily rate basis; and he worked continuously more than 240 days in a year during said
duration. It is also the case of the workman that his services have been terminated by the management without
any notice or notice pay in lieu thereof or any retrenchment compensation, in contravention to the provisions of
Section 25 F, G & H of the Act.

12. In rebuttal, the management has contended that the workman never worked for the duration claimed by
him; rather he was engaged as daily rated casual worker on intermittent basis as and when required and was paid
accordingly. In this regard that management has pleaded specifically that the bank has well defined recruitment
rules; and the workman never undergone the selection procedure at any point of time and since engagement was
on casual basis for one or two hours, therefore, the provisions of Act do not attract in his case. It was also
contended that the workman never worked for 240 days continuously in any calendar year and there was no
termination/retrenchment at any point of time since the workman was a casual labour whose services were
availed by the branch intermittently; and this does not violate any of the provisions of the Industrial Disputes
Act, 1947.

13. It is well settled that if a party challenges the legality of an action/order, the burden lies upon him to
prove illegality of the action/order and if no evidence is produced, the party invoking jurisdiction of the court
must fail. In the present case, burden was on the workman to set out the grounds to challenge the validity of the
termination order and to prove that the termination order was illegal. It was the case of the workman that he had
worked for more than 240 days in each calendar year. This claim has been denied by the management;
therefore, it was for the workman to lead evidence to show that he had in fact worked for 240 days in the year
preceding his alleged termination. In Range Forest Officer vs S.T. Hadimani (2002) 3 SCC 25 Hon’ble Apex
Court has observed as under:

“It was the case of the claimant that he had so worked but this claim was denied by the appellant.
It was then for the claimant to lead evidence to show that he had in fact worked for 240 days in
the year preceding his termination. Filing of an affidavit is only his own statement in his favour
and that cannot be regarded as sufficient evidence for any court or tribunal to come to the
conclusion that a workman had, in fact, worked for 240 days or order or record of appointment
or engagement for that period was produced by the workman. On this ground alone, the award
is liable to be set aside.”
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14. In Surenderanagar Panchayat and another v. Jethabhai Pitamberbhai 2005 (107) FLR 1145 (SC)
Hon’ble Apex Court came to the conclusion that the workman could be entitled for the protection of section
25 — F of the Industrial Disputes Act, 1947 provided he is successful in establishing the fact that he had been in
employment with the employer for a period of 240 days uninterruptedly. It was held by the Hon’ble Supreme
Court that in such cases, the scope of the enquiry before the Labour Court was confined only to 12 months
preceding the date of termination to decide the question of the continuous service for the purpose of section
25-F of the Industrial Disputes Act, 1947. Further, Hon’ble Apex Court has observed as under:

“The claimant, apart his oral evidence has not produced any proof in the form of receipt of salary or
wages for 240 days or record of his appointment or engagement for that year to show that he has
worked with the employer for 240 days to get the benefit under section 25-F of the Industrial
Disputes Act. It is now well settled that it is for the claimant to lead evidence to show that he in fact
worked for 240 days in a year preceding his termination.”

Thus, in order to substantiate the workman has filed number of photocopy of the documents, less any
appointment letter or termination order; rather it has been stated by the workman during his cross-examination
that no appointment letter was given to him. The workman has made specific pleadings that his wages used to
be transferred by the Bank into his saving account, maintained in the same branch of the bank; and in order to
substantiate his claim, the workman has filed list of documents W-9, which includes photocopy of his saving
bank account and photocopy of payment vouchers.

However, in order to extend benefits of Section 25 F of the Act, this Tribunal has to confine its probe
with the period preceding 12 calandar months from the date of his alleged termination i.e. w.e.f. 10.04.2014 to
11.04.2015; and scrutinizing the photocopy of the entries of pass book, filed by the workman, it is evident that
same are for period w.e.f. 11.02.2013 to 01.07.2014 and during period under scrutiny, there is no entry to
corroborate his claim that his wages had been transferred by the Bank during period 10.04.2014 to 11.04.2015 to
substantiate his claim that he worked for more than 240 days in a year preceding his alleged termination. Most
of the photocopy of the payment vouchers, filed by the workman, are not for period 10.4.2014 to 11.04.2015.
Only few payment vouchers pertain to the relevant period, but they too are paid to different persons with
different name. The statement of the workman’s witnesses, Sarvesh Kumar and Shri Krishna, who stated that
they used to see the workman busy in bank duties when they visited branch of the bank is of no use, as the
frequency of their visit was once in a week. Both the witnesses vide para 02 of their affidavit stated as under:

2. The deponent used to visit the branch almost in each and every week of the month for the
purposes of transaction in his account and other allied works.”

On the contrary, the management has pleaded that Bank entered into a contract to provide generator for
uninterrupted supply of electricity and that contractor engaged the workman for operation of generator;
however, the Bank also availed services of the workman as and when required. The management witness
identified the workman before this Tribunal and stated that he was engaged by the contractor and the contractor
used to pay his wages for his generator operation; however, the workman also extended his services
occasionally to the bank and for the same he was paid accordingly, on daily rates.

15. Admittedly no appointment letter was issued; and also, there is no evidence that the Branch Manager of
the Bank was competent to appoint any one in capacity of Peon. The details of engagement relied upon by the
workman do not show that the workman actually worked for 240 days in a year preceding the date of alleged
termination i.e. 12.04.2015. Thus, the workman has utterly failed to discharge the burden that lied upon him
and has failed to substantiate his pleading by cogent documentary evidence that he was actually in the services
of the management of Bank and he worked for 240 days during period w.e.f. 10.04.2014 to 11.04.2015 i.e. one
year preceding the date of his alleged termination; and his services were terminated in violation of Section 25 F
of the I.D. Act, 2005, without giving him any notice or notice pay in lieu thereof or any retrenchment
compensation.

16. Mere pleadings are no substitute for proof. Initial burden of establishing the fact of continuous work
for 240 days in a year was on the workman but he has failed to discharge the same. There is no reliable material
for recording findings that the workman had worked for more than 240 days in the preceding year from the date
of his alleged termination and the alleged unjust or illegal order of termination was passed by the management.
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17. Accordingly, the reference is adjudicated against the workman; and I come to the conclusion that he is
not entitled to any relief.

18. Award as above.
Let two copies of this award be sent to the Ministry for publication.
LUCKNOW
30" December, 2020
P. K. SRIVASTAVA, Presiding Officer

73 faoell, 18 SHaNI, 2021

PIIAT. 64— farg A=, 1947 (1947 BT 14) B GRT 17 S AR H Do TWBR
Ao 9% o SMSA & Ududd & Hag FRSdl AR IT9b HHGRI & dk ey H ffdw sieifie
fdare # o WRAR NS JAIFHRT /319 1T, oRg=s & Uare (e . 09 ,/2009) BT YHTRIA
P & S Bl GRBR DI 18.01.2021 BT UT T3 T |

[¥. TA-12012 /103 / 2008-3TSMR (1-11)]
T §9c, AT STEhrT
New Delhi, the 18th January, 2021

S.0. 64.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 09/2009) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court, Lucknow as shown in the Annexure, in the industrial dispute between the management of Central Bank
of India and their workmen, received by the Central Government on 18.01.2021.

[No. L-12012/103/2008-IR (B-II)]
SEEMA BANSAL, Section Officer

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT LUCKNOW
PRESENT : P. K. SRIVASTAVA, HJS (Retd.)
L.D. No. 09/2009
Ref. No. L-12012/103/2008-IR(B-II) dated 26.03.2009
BETWEEN :

The General Manager

Central Bank Staff Association 87/H/1, Kidwai Nagar
Kanpur.

(Espousing cause of Shri Udai Pal Singh)

VS
The Dy. General Manager
Central Bank of India
Zonal Office, 23, Vidhan Sabha Road
Lucknow.
AWARD
1. By order No. L-12012/103/2008-IR(B-II) dated 26.03.2009 the Central Government in the Ministry of

Labour, New Delhi in exercise of powers conferred by clause (d) of sub section (1) and sub section (2A) of
Section 10 of the Industrial Disputes Act, 1947 (14 of 1947) referred this industrial dispute between the General
Manager, Central Bank Staff  Association 87/H/1, Kidwai Nagar, Kanpur and the Dy. General Manager,
Central Bank of India, Zonal Office, 23, Vidhan Sabha Road, Lucknow for adjudication.

4. The reference under adjudication is:
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“WHETHER THE ACTION OF CENTRAL BANK OF INDIA IN IMPOSING THE PENALTY OF
COMPULSORY RETIREMENT ON SHRI UDAI PAL SINGH, ARMED GUARD VIDE ORDER
DATED 15.12.2007 AND CONFIRMING THE SAME BY THE APPELLATE AUTHORITY VIDE
ORDER DATED 13.06.2008 IS LEGAL AND JUSTIFIED? WHAT RELIEF THE CONCERNED
WORKMAN IS ENTITLED TO?”

3. It is admitted case of the parties that the workman, Udai Pal Singh was working as Armed Guard, in the
PSEB branch of the Bank when he was placed under suspension vide order dated 25.08.2006; and subsequently,
was issued a charge sheet dated 05.02.2007 for misconduct. Sri Vibhav Kumar, Branch Manager, Faizabad
Branch was appointed as Enquiry Officer, who submitted his enquiry report dated 14.08.2007 before the
disciplinary authority. The Disciplinary Authority, on the basis of findings of the Enquiry Officer, issued show
cause dated 27.10.2007; whereby the workman was proposed of the punishment of compulsory retirement with
superannuation benefits without disqualification for future employment. Thereafter, the Disciplinary Authority
passed punishment order dated 15.12.2007; which was subsequently confirmed by the Appellate Authority vide
order dated 13.08.2008.

4. It has been alleged by the workman that the Chief Manager issued the charged sheet, in capacity of
Disciplinary Authority, which he was competent for and Inquiry Officer during the inquiry did not summon
relevant witness, before whom he had allegedly misbehaved with the AGM. Accordingly, the workman has
prayed that the Departmental proceedings which were conducted in violation to the principles of natural justice
is liable to be set aside.

5. The management of the Bank in its written statement has denied the allegations of the workman and
has defended its domestic proceedings with submission that the workman had been afforded all opportunity
given under rules the principles of natural justice were fully complied with; hence, there is no anomaly with it;
and accordingly, has prayed that domestic enquiry proceedings conducted by it may be upheld and the action of
the Bank vide order dated 12.04.1996 be declared just, fair and legal without any benefit to the workman
concerned.

6. The workman has filed rejoinder reiterating the averments already made in the statement of claim.

7. The parties filed documents in support of their respective case. Following preliminary issues were
framed in the presence of the parties vide order dated 01.02.2019:

L Whether the departmental inquiry was conducted in violation of principles of natural justice;
and

2. Whether the findings of inquiry officer are perverse

After framing of preliminary issues, the parties the parties were called upon to adduce their evidence on
preliminary issues. The parties filed documents in support of their respective case and adduced oral evidence,
the parties also cross-examined witnesses of each other. Following orders were passed, on preliminary issues,
vide order dated 09.10.2020:

“Thus, from the facts & circumstances of the case and discussions made hereinabove, I am of the
considered view that the disciplinary enquiry, against the workman, was conducted in accordance
with the principles of natural justice and the workman was afforded all reasonable opportunity to
defend himself: and findings of enquiry office with respect to proof of charges is correct. As such,
the issue No. 01 & 02 are decided in favour of the management. An additional issue No. 03, is also
framed which reads as under:

3. Whether the punishment imposed is proportionate to the charges or not?”

8. When the workman or his authorizes representative did not turn up for oral submissions, the argument
of the management was heard on the point of quantum of punishment under Section 11 A of the Industrial
Disputes Act, 1947. Also, the parties were afforded opportunity to file their written submission.

9. Heard, authorized representative of the management and perused entire material available on record.

10. Now taking up the third issue, it is well settled that the Labour Court has ample power under section
11-A of the Industrial Disputes Act, 1947 to substitute a lesser punishment, taking into consideration the facts
and circumstances of the case. Moreover, the principle of proportionality calls for interference of this Court into
the punishment imposed by the management i.e. of removal in view of law in Joseph Solomon vs. Presiding
Officer, Labour Court, U.P., Dehradun & another 2012 (134) FLR 424.

11. In the instant case the workman was charge sheeted for his alleged misconduct of misbehaving and
assaulting the senior officials and disorderly behavior in the bank premises; which had been found proved by the
inquiry officer and accordingly, the workman had been punished with punishment of compulsory retirement
with superannuation benefit, without disqualification for future employment.
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12. Hon’ble Apex Court in B.C. Chayurvedi v. Union of India, (1995) 6 SCC 749 while discussing about
the scope of judicial review, in disciplinary matters, has observed as under:

“The High Court/Tribunal, while exercising the power of judicial review, cannot normally substitute
its own conclusion on penalty and impose some other penalty. If the punishment imposed by the
disciplinary authority or the appellate authority shocks the conscience of the High Court/Tribunal, it
would appropriately mould the relief, either directing the disciplinary/appellate authority to
reconsider the penalty imposed, or to shorten the litigation, it may itself, in exceptional and rare
cases, imposed appropriate punishment with cogent reasons in support thereof.”

In DG, RPF vs. Sai Babu (2003) 4 SCC 331, Hon’ble Apex Court has observed that:

S/ PO Normally, the punishment imposed by a disciplinary authority should not be disturbed
by the High Court or a tribunal except in appropriate cases that too only after reaching a conclusion
that the punishment imposed is grossly or shockingly disproportionate, after examining all the
relevant factors including the nature of charges proved against, the past conduct, penalty imposed
earlier, the nature of duties assigned having due regard to their sensitiveness, exactness expected of
an discipline required to be maintained, and the department/establishment which the delinquent
person concerned works.”

In United Commercial Bank vs. P.C. Kakkar (2003) 4 SCC 364 Hon’ble Apex Court on review of a
long line of cases and the principles of judicial review of administrative action under English law summarized
the legal position in the following words:

“11. The common thread running through in all these decisions is that the court should not
interfere with the administrators’ decision unless it was illogical or suffers from procedural
impropriety or was shocking to the conscience of the court, in the sense that it was in defiance of
logic or moral standards. In view of what has been stated in Wednesbury case the court would not
go into the correctness of the choice made by the administrator open to him and the court should not
substitute its decision to that of the administrator. The scope of judicial review is judicial review is
limited to the deficiency in decision-making process and not the decision.

12. To put it differently, unless the punishment imposed by the disciplinary authority or the
appellate authority shocks the conscience of the court/tribunal, there is no scope for interference.
Further, to shorten litigation it may, in exceptional and rare cases, impose appropriate punishment
by recording cogent reasons in support thereof.”

In Union of India vs. S.S. Ahluwalia (2007) 7 SCC 257 Hon’ble Supreme Court reiterated the legal
position as follows:

“8 e The scope of judicial review in the matter of imposition of penalty as a result of
disciplinary proceedings is very limited. The court can interfere with the punishment only if it finds
the same to be shockingly disproportionate to the charges found to be proved.”

In State of Meghalaya v. Mecken Singh N. Marak (2008) 7 SCC 580 Hon’ble Supreme Court stated

that:
“The punishment imposed by the disciplinary authority or the appellate authority unless shocking to
the conscience of the court, cannot be subjected to judicial review.

13. Hon’ble Apex Court in Administrator, Union Territory of Dadra and Nagar Haveli vs. Gulbhia M. Lad

(2010) 2 SCC (L&S) 101 has observed that

“The legal position is fairly well settled that while exercising the power of judicial review, the High
Court or a Tribunal cannot interfere with the discretion exercised by the disciplinary authority,
and/or on appeal the appellate authority with regard to the imposition of punishment unless such
discretion suffers from illegality or material procedural irregularity or that would shock the
conscience of the court/tribunal. The exercise of discretion in imposition of punishment by the
disciplinary authority or appellate authority is dependent on host of factors such as gravity of
misconduct, past conduct, the nature of duties assigned to the delinquent, responsibility of the
position that the delinquent holds, previous penalty, if any, and the discipline required to be
maintained in the department or establishment he works. Ordinarily the court or the tribunal would
not substitute its opinion on reappraisal of facts.

14. Moreover, the Banks being financial institution; where the hard earned money of the public at large is
kept, and any disorderly atmosphere in the Bank premises may lead to loss to trust of the depositors on the
Banking institution; which may ultimately lead to collapse of financial system of the country and the same is not
permissible at all. Hon’ble Apex Court in (2011) 1 Supreme Court Cases (L&S) 721 has observed that:
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“7. It is now well settled that the courts will not act as an appellate court and reassess the
evidence led in the domestic enquiry, nor interfere on the ground that another view is possible on the
material on record. If the inquiry has been fairly and properly held and the findings are based on
evidence, the question of adequacy of the evidence or the reliable nature of the evidence will not be
grounds for interfering with the findings in departmental enquiries. Therefore, the courts will not
interfere with findings of fact recorded in departmental inquiries, except where such findings are
based on no evidence or where they are clearly perverse. The test to find out perversity is to see
whether a tribunal acting reasonably could have arrived at such conclusion or findings, on the
material on record. The courts will however interfere with the findings in disciplinary matters, if
principles of natural justice or statutory regulations have been violated or if the order is found to be
arbitrary, capricious, mala fide or based on extraneous considerations.”

15. In the instant case, the workman had been punished with the compulsory retirement with
superannuation benefit, without disqualification for future employment. Hon’ble Bombay High Court in
Western Coalfield Ltd. vs Santosh Kumar and others 2018 LLR 764 has observed that hurling of filthy abusive
language at a senior officer justifies dismissal; whereas in the present case, the workman had been punished
with compulsory retirement with superannuation benefit, without disqualification for future employment, on the
proved charges. Therefore, under the facts and the circumstances of the case in hand and considering the laws
pronounced by Hon’ble Supreme Court and Hon’ble High Courts, there is no justification in interfering with the
punishment imposed upon the workman. Accordingly, the workman is not entitled for any relief.

16. Award as above.
Let two copies of this award be sent to the Ministry for publication.
LUCKNOW

01% January, 2021
P. K. SRIVASTAVA, Presiding Officer

T5 feel, 18 STa, 2021
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[¥. UeI-12011 /176 / 2003-3TS3MR (§1-11)]
T §9e, AT ST
New Delhi, the 18th January, 2021

S.0. 65.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 113/2003) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court, Lucknow as shown in the Annexure, in the industrial dispute between the management of Canara Bank,
and their workmen, received by the Central Government on 18/01/2021.

[No. L-12011/176/2003-IR (B-II)]
SEEMA BANSAL, Section Officer

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT LUCKNOW
PRESENT : P. K. SRIVASTAVA, HIS (Retd.)
L.D. No. 113/2003
L-12011/176/2003-IR(B-II) dated: 28.10.2003
BETWEEN :

The State Secretary

Canara Bank Employees’ Union

UP State Committee, Canara Bank
Hazaratganj, Lucknow.

(Espousing cause of Shri H.C. Mishra)



156 THE GAZETTE OF INDIA : JANUARY 23,2021/MAGHA 3, 1942 [PART II—SEC. 3(ii)]

AND
The Dy. General Manager
Canara Bank
Circle Office, Vipin Khand
Gomti Nagar, Lucknow.
ORDER
1. By order No. L-12011/176/2003-IR(B-II) dated: 28.10.2003 the Central Government in the Ministry of

Labour, New Delhi in exercise of powers conferred by clause (d) of sub section (1) and sub section (2A) of
Section 10 of the Industrial Disputes Act, 1947 (14 of 1947) referred this industrial dispute between the State
Secretary, Canara Bank Employees’ Union, UP State Committee, Canara Bank, Hazaratganj, Lucknow and the
Dy. General Manager, Canara Bank, Circle Office, Vipin Khand for adjudication.

2. The reference under adjudication is as under:

“WHETHER THE ACTION OF THE MANAGEMENT OF CANARA BANK TO IMPOSE THE
PUNISHMENT OF STOPPAGE OF FOUR INCREMENTS ON SHRI H.C. MISHRA AND TO
TREAT THE SUSPENSION PERIOD AS NOT SPENT ON DUTY IS LEGAL AND JUSTIFIED?
IF NOT, WHAT RELIEF IS THE CONCERNED WORKMAN ENTITLED TO?”

2. It is admitted case of the parties that the workman, H.C. Mishra was working as Clerk cum Cashier, in
the Zero Road, Allahabad of the erstwhile Laxmi Commercial Bank (merged with Canara Bank) when he was
placed under suspension vide order dated 18.05.1984; and subsequently, was issued a charge sheet dated
16.04.1988 for gross misconduct. Sri K. K. Das was appointed as Enquiry Officer, who submitted his enquiry
report vide letter dated 26.06.2000 before the disciplinary authority. The copy of the findings of the Inquiry
Officer was forwarded to the workman for submissions and after analyzing the submissions of the workman and
findings of the Inquiry Officer, the Disciplinary Authority agreed to the findings of the Inquiry Officer and after
affording an opportunity of personal hearing to the workman, he was imposed with the punishment of “stoppage
of four increments with cumulative effect and suspension period was treated as not spent on duty” vide order
dated 09.02.2002. The appeal preferred by the workman had been rejected by the Appellant Authority vide
order dated 18.01.2003.

3. It has been alleged by the workman that the Inquiry Officer during the inquiry did not afforded the
workman proper opportunity to defend himself, inasmuch as he did not consider the Hon’ble Acquittal in the
criminal case, instituted against him on similar charges. The workman has also pleaded that the findings of the
inquiry officer suffers with the vice of perversity as they are not based upon the evidence relied upon before
him. summon any account holder from whom the workman allegedly received any money. Accordingly, the
workman has prayed that the Departmental proceedings which were conducted in violation to the principles of
natural justice is liable to be set aside.

4. The management of the Bank in its written statement has denied the allegations of the workman and
has defended its domestic proceedings with submission that the workman had been afforded all opportunity
given under rules the principles of natural justice were fully complied with; hence, there is no anomaly with it;
and accordingly, has prayed that domestic enquiry proceedings conducted by it may be upheld and the action of
the Bank vide order dated 09.02.2001 be declared just, fair and legal without any benefit to the workman
concerned.

5. The workman has filed rejoinder reiterating the averments already made in the statement of claim.

6. The parties filed documents in support of their respective case. Following preliminary issues were
framed in the presence of the parties vide order dated 13.07.2006:

(i) Whether the enquiry proceeding conducted by the enquiry officer are in violation of principle of
natural justice as alleged by the trade union;

(ii) Whether the findings of enquiry officer are perverse?

After framing of preliminary issues, oral submissions of the parties have been heard as the evidence of
the parties had already been concluded. Thus, issue No. 01 had been decided in favour of the management vide
order dated 13.07.2006. The relevant portion of the orders is reproduced hereunder:

“I have gone through the evidence on record and find that only those documents were not given to the
worker which were not in power and possession of the bank. On the discussion above I come to the
conclusion that the Enquiry Olfficer did not violate the principle of natural justice & the enquiry
conducted by him just & proper. Issue no. 1 is accordingly decided in favour of the management of the
Bank.”
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9. After deciding issue No. 1 in favour of the management, the parties were afforded opportunity to
submit further submissions over issue No. 2 and accordingly, after hearing the submissions of the parties over
issue No. 2, the same had been decided vide order dated 07.04.2015, the operative portion of the same is as
under:

“As discussed above, the findings of the Inquiry Officer are perverse. As such, the issue No. 02 is
decided against the management. The management of the Canara Bank, is afforded opportunity to
prove the charges leveled against the workman before this Tribunal. Accordingly, the management
is directed to file list of witnesses and reliance on 06.05.2015.”

10. Aggrieved from order dated 07.04.2015, the management of the Canara Bank preferred a Writ Petition
No. 5690 (MS) of 2015 before Hon’ble High Court, Lucknow Bench, Lucknow, which pleased to stay the
proceedings before this Tribunal vide order dated 24.09.2015; and thereafter, disposed of the writ petition with
following order vide order dated 04.04.2017:

“Accordingly, the writ petition is disposed of with the direction to opposite party No. 1/Central
Government Industrial Tribunal —cum- Labour Court Lucknow to decide the matter in regard to
holding inquiry after giving due opportunity to the parties concerned as per law and thereafter
adjudication case shall also be decided expeditiously.”

11. Thus, after order dated 04.04.2017 of the Hon’ble High Court the parties were called upon to adduce
evidence on issue No. 02 afresh; however, the management of the Bank moved an application M-58, praying
therein that since the issue no. 1 regarding fairness of the inquiry had been decided in favour of the
management, therefore, the material/evidence already available on record may be considered by this Tribunal,
acting as Enquiry Officer, for the purpose of recording its own finding in respect of the charges. After inviting
objections of the workman and hearing oral submissions of the parties, application M-58 was allowed with
following orders:

“In the light of the order dated 04.04.2017 in WP No. 5690 of 2015 of the Hon’ble High Court, the
certified copy of which is on record, M-58 is wallowed to the extent that the material already
available on record shall be considered for deciding preliminary issue No. 02.

After hearing the learned counsel of the parties, following additional issue is being framed:
3. Subject to the outcome of the issue No. 2, whether the workman is entitled to any relief?”

12. Thereafter, the parties were called upon to submit their argument on issue No. 02 & 03. The workman
did not turn up to submit its oral submissions, though sufficient opportunity had been granted; accordingly,
heard the learned counsel for the monument had been heard alone and case was reserved for award, keeping in
view long pendency of the industrial dispute since 2003 and directions of the Hon’ble High Court in Writ
Petition No. 5690 (MS) of 2015, with liberty to the parties to file written submission, if any, within ten days.
The management filed its written submission.

13. I have scanned entire material available on record, including pleading of the respective parties,
evidence relied upon by them documentary as well oral.

Issue No. 02:

14. It has been pleaded by the workman that the findings of the inquiry officer are perverse and is based on
no evidence as the documentary evidence produced before the inquiry was different and the findings of the
inquiry officer do not corelate the documents relied upon before it. It has also been alleged by the workman
that the inquiry officer has given findings outside the scope and ambit of the charge sheet. Moreover, the
inquiry officer has not applied his mind and submitted his findings, based on no legal evidence and the inquiry
officer did not take into account the fact that the wrokamn had been acquitted clearly on merit in a criminal case
which was instituted on same charges.

15. In rebuttal, the management has submitted that the bare perusal of token book, peon register, weekly
statement and cash book would show that the allegations of misconduct levelled against the workman were
duly corroborated and supported by the circumstantial evidence on record before the inquiry, therefore, the
report of the inquiry officer is fair and based on the evidence relied upon it and does not suffers with the vice of
perversity.

11. In the instant case the workman was charge sheeted for his alleged gross misconduct, prejudicial to the
interest of the Bank i.e. attempt to cause damage to the property of the bank. It has been alleged in the charge
sheet that the workman opened a saving bank account in the name of one Shri Ram Naresh, resident of 38,
Pusawaldi Budganj, Allahabad; however, the investigation into the matter revealed that no person by name
resided there. The workman got issued a cheque book in the mane Ram Naresh and operated the account by
signing himself as Ram Naresh. He manipulated to credit the account by means of bogus and false entries and



158 THE GAZETTE OF INDIA : JANUARY 23,2021/MAGHA 3, 1942 [PART II—SEC. 3(ii)]

subsequently drawn the amounts through different cheques on various dates and received payment; and
thereafter he destroyed relevant books of account and record to cover up his lapses. The inquiry was upheld by
this Tribunal vide order dated 13.07.2006, holding that the disciplinary enquiry was conducted in accordance
with the principles of natural justice and the workman was afforded all reasonable opportunity to defend
himself. The bare perusal of token book, peon register, weekly statement and cash book marked on exhibit
ME-2, ME-3 and ME-6 would show that the allegations of misconduct levelled against the claimant workman
ware corroborated and supported by the circumstantial evidence/material on records. Moreover, from perusal of
the inquiry proceedings available on record as well as inquiry report, submitted by the Inquiry Officer, it is
evident that the findings of the Inquiry Officer were based upon the evidence collected during inquiry, after
affording all reasonable opportunities to the workman to defend himself. Thus, it would be well inferred that
the findings of the Inquiry Officer do not suffer with the vice of perversity; and accordingly, the issue No. 02 is
decided in favour of the management.

Issue No. 03:

12. Now, after decision of the preliminary issue no. 02, in the favour of the management, the submissions
of the workman that the punishment imposed upon him is disproportionate and this Tribunal should interfere
into it within the provisions providing under Section 11 A of the Industrial Disputes Act, 1947 is taken into
account. In this regard, it is well settled that the Labour Court has ample power under section 11-A of the
Industrial Disputes Act, 1947 to substitute a lesser punishment, taking into consideration the facts and
circumstances of the case. Moreover, the principle of proportionality calls for interference of this Court into the
punishment imposed by the management i.e. of removal in view of law in Joseph Solomon vs. Presiding
Officer, Labour Court, U.P., Dehradun & another 2012 (134) FLR 424.

13. It is admitted proposition of law that the Court cannot sit in appeal or it cannot re-appreciate the
evidence relied before Inquiry Officer; in as much as it cannot alter the order or punishment; however, the scope
of invoking the powers given under Section 11 A of the Act, by the Labour Court is confined to the condition
that the Court should interfere with the order of punishment when it is disproportionate with respect to the
misconduct committed or it is harsh. Admittedly, in the instant case the workman was given charge sheet for
committing misconduct of ‘doing acts prejudicial to the interest of the bank’ i.e. attempt to cause damage to the
property of the bank by opening bank account in fictitious names and operating the same; and was penalized
with punishment of stoppage of four increments and to treat the suspension period as not spent on duty.
Moreover, this Tribunal vide its order dated 13.07.2006 has found that “the disciplinary enquiry was conducted
in accordance with the principles of natural justice and the workman was afforded all reasonable opportunity to
defend himself; and also it is held, in the preceding para, that the findings of the Enquiry Officer do not suffer
with the vice of perversity.

14. Hon’ble Apex Court in B.C. Chayurvedi v. Union of India, (1995) 6 SCC 749 while discussing about
the scope of judicial review, in disciplinary matters, has observed as under:

“The High Court/Tribunal, while exercising the power of judicial review, cannot normally substitute
its own conclusion on penalty and impose some other penalty. If the punishment imposed by the
disciplinary authority or the appellate authority shocks the conscience of the High Court/Tribunal,
it would appropriately mold the relief, either directing the disciplinary/appellate authority to
reconsider the penalty imposed, or to shorten the litigation, it may itself, in exceptional and rare
cases, imposed appropriate punishment with cogent reasons in support thereof.”

In DG, RPF vs. Sai Babu (2003) 4 SCC 331, Hon’ble Apex Court has observed that:

) PO Normally, the punishment imposed by a disciplinary authority should not be disturbed
by the High Court or a tribunal except in appropriate cases that too only after reaching a conclusion
that the punishment imposed is grossly or shockingly disproportionate, after examining all the
relevant factors including the nature of charges proved against, the past conduct, penalty imposed
earlier, the nature of duties assigned having due regard to their sensitiveness, exactness expected of
an discipline required to be maintained, and the department/establishment which the delinquent
person concerned works.”

In United Commercial Bank vs. P.C. Kakkar (2003) 4 SCC 364 Hon’ble Apex Court on review of a
long line of cases and the principles of judicial review of administrative action under English law summarized
the legal position in the following words:

“l11. The common thread running through in all these decisions is that the court should not
interfere with the administrators’ decision unless it was illogical or suffers from procedural
impropriety or was shocking to the conscience of the court, in the sense that it was in defiance of
logic or moral standards. In view of what has been stated in Wednesbury case the court would not
go into the correctness of the choice made by the administrator open to him and the court should
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not substitute its decision to that of the administrator. The scope of judicial review is judicial
review is limited to the deficiency in decision-making process and not the decision.

12. To put it differently, unless the punishment imposed by the disciplinary authority or the
appellate authority shocks the conscience of the court/tribunal, there is no scope for interference.
Further, to shorten litigation it may, in exceptional and rare cases, impose appropriate punishment
by recording cogent reasons in support thereof.”

In Union of India vs. S.S. Ahluwalia (2007) 7 SCC 257 Hon’ble Supreme Court reiterated the legal
position as follows:

“8 e The scope of judicial review in the matter of imposition of penalty as a result of
disciplinary proceedings is very limited. The court can interfere with the punishment only if it finds
the same to be shockingly disproportionate to the charges found to be proved.”

In State of Meghalaya v. Mecken Singh N. Marak (2008) 7 SCC 580 Hon’ble Supreme Court stated

that:
“The punishment imposed by the disciplinary authority or the appellate authority unless shocking to
the conscience of the court, cannot be subjected to judicial review.

15. Hon’ble Apex Court in Administrator, Union Territory of Dadra and Nagar Haveli vs. Gulbhia M. Lad

(2010) 2 SCC (L&S) 101 has observed that

“The legal position is fairly well settled that while exercising the power of judicial review, the High
Court or a Tribunal cannot interfere with the discretion exercised by the disciplinary authority,
and/or on appeal the appellate authority with regard to the imposition of punishment unless such
discretion suffers from illegality or material procedural irregularity or that would shock the
conscience of the court/tribunal. The exercise of discretion in imposition of punishment by the
disciplinary authority or appellate authority is dependent on host of factors such as gravity of
misconduct, past conduct, the nature of duties assigned to the delinquent, responsibility of the
position that the delinquent holds, previous penalty, if any, and the discipline required to be
maintained in the department or establishment he works. Ordinarily the court or the tribunal would
not substitute its opinion on reappraisal of facts.

16. In the instant case the workman, committed gross misconduct; whereby he opened a bank account in
fictitious name and not only operated the same on many occasions; but also, in order to suppress his misdeeds,
he destroyed the material/record related to it. This fraudulent act of the workman was prejudicial to the
interests of the Bank.

Needless to point out that the act of fraud speaks ill of the honesty and integrity of the workman
concerned. This is definitely an act prejudicial to the interest of the Bank, which leads to loss of faith in the
workman. In Air India Corporation Bombay vs. V.A. Ravellow 1972 (25) FLR 319 (SC) it has been observed
that:

“Once the employer has lost the confidence in the employee and the bona fide loss of confidence is
affirmed, the order of punishment must be considered to be immune from challenge, for the reason
that discharging the office of trust and confidence requires absolute integrity, and in a case of loss
of confidence, reinstatement cannot be directed.”

In Knhaiyalal Agarwal and others vs. Factory Manager, Gwaliar Sugar Co. Ltd. AIR 2001 SC 3645
Hon’ble Apex court laid down the test for loss of confidence to find out as to whether there was bona fide loss
of confidence in the employee, observing that:

“@) the workman is holding the position of trust and confidence; (ii) by abusing such position,
be commits act which results in forfeiting the same; and (iii) to continue him in
service/establishment would be embarrassing the inconvenient to the employee, or would be
detrimental to the discipline or security of the establishment. Loss of confidence cannot be
subjective, based upon the mind of the management. Objective facts which would lead to a definite
inference of apprehension in the mind of the management, regarding trust worthiness or reliability
of the employee, must be alleged and proved.”

In State Bank of India and another v. Bela Bagchi and others AIR 2005 SC 3272, repelled the
contention that even if by the misconduct of the employee the employer does not suffer any financial loss, he
can be removed from service in a case of loss of confidence.
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17. Thus, the Bank being a financial institution dealing with the public money, the employees of the Bank
are required to exhibit utmost honesty and integrity in day to day transaction/functioning. The act of dishonesty
or fraud or misappropriation lowers down the reputation of Bank in public. The public lose their confidence in
Bank, which affects Bank’s business and finally the national economy.

18. Hon’ble Apex Court in (2011) 1 Supreme Court Cases (L&S) 721 has observed that:

“7. It is now well settled that the courts will not act as an appellate court and reassess the
evidence led in the domestic enquiry, nor interfere on the ground that another view is possible on
the material on record. If the inquiry has been fairly and properly held and the findings are based
on evidence, the question of adequacy of the evidence or the reliable nature of the evidence will not
be grounds for interfering with the findings in departmental enquiries. Therefore, the courts will
not interfere with findings of fact recorded in departmental inquiries, except where such findings
are based on no evidence or where they are clearly perverse. The test to find out perversity is to see
whether a tribunal acting reasonably could have arrived at such conclusion or findings, on the
material on record. The courts will however interfere with the findings in disciplinary matters, if
principles of natural justice or statutory regulations have been violated or if the order is found to be
arbitrary, capricious, mala fide or based on extraneous considerations.”

19. In the instant case the charge of gross misconduct was found to be proved and principles of natural
justice were properly observed while conducting the departmental inquiry; and also the findings of the Inquiry
Officer are not found to be perverse; however, the workman, taking a lenient view, had been awarded
punishment of “stoppage of four increments and to treat the suspension period as not spent on duty”, which
cannot be said to be disproportionate or harsh to the proved misconduct, at any stretch of imagination.

Therefore, in the light of the facts and the circumstances of the case; and law cited hereinabove, there
is no justification in interfering with the punishment imposed upon the workman by the Disciplinary Authority
for proved gross misconduct. Accordingly, I am of the considered opinion that the workman is not entitled for
any relief.

20. Award as above.
Let two copies of this award be sent to the Ministry for publication.
LUCKNOW
24" December, 2020
P. K. SRIVASTAVA, Presiding Officer

s faoell, 18 &), 2021

PIIAT. 66— fdars AARE, 1947 (1947 BT 14) BT URT 17 & JFART H DT ABR
3T MaRNT d, @ gdudsy @ dag N R S7a FHeRI & 9 ey # fAfde oienfies
faare § B WREHR IAENfS SIABI /579 =[RTerd, o=, & gare (WeH 9. 02,/2020) &I UHIRA
PR & Sl Dl ARBR DI 18.01.2021 B UTE 3T T |

[¥. TA-12011 /48 / 2019-3MMS3MR (§1-11)]
T §9e, AT ST

New Delhi, the 18th January, 2021

S.0. 66.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 02/2020) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court, Lucknow as shown in the Annexure, in the industrial dispute between the management of Indian
Overseas Bank, and their workmen, received by the Central Government on 18.01.2021.

[No. L-12011/48/2019-IR (B-II)]
SEEMA BANSAL, Section Officer
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ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT LUCKNOW
PRESENT : P. K. SRIVASTAVA, HIS (Retd.)
L.D. No. 02/2020
Ref. No. L-12011/48/2019-IR(B-II) dated: 27.12.2019
BETWEEN :

The General Secretary

National Confederation of Bank Employees

State Bank Building, gth Floor, Local Head Office
Post Box No. 358, Moti Mahal Marg

Lucknow — 226001

AND

1. The Chief Regional Manager
Indian Overseas Bank
Regional Office, 3™ Floor,
New Chetna Kendra, Hazratganj
Lucknow.

2. The General Manager (HRMD)
Indian Overseas Bank
Head Office, 763, Annasalai
Chennai (Tamilnadu) — 600002

AWARD

1. By order No. L-12011/48/2019-IR(B-II) dated: 27.12.2019 the Central Government in the Ministry of
Labour, New Delhi in exercise of powers conferred by clause (d) of sub section (1) and sub section (2A) of
Section 10 of the Industrial Disputes Act, 1947 (14 of 1947) referred this industrial dispute between the General
Secretary, National Confederation of Bank Employees, State Bank Building, gh Floor, Local Head Office, Post
Box No. 358, Moti Mahal Marg, Lucknow and the Chief Regional Manager, Indian Overseas Bank, Regional
Office, 3" Floor, New Chetna Kendra, Hazratganj, Lucknow & the General Manager (HRMD), Indian Overseas
Bank, Head Office, 763, Annasalai, Chennai (Tamilnadu) for adjudication.

2. The reference under adjudication is:

“WHETHER SHRI U.P. DUBEY, SPECIAL ASSISTANT, AMINABAD BRANCH, LUCKNOW
OF THE INDIAN OVERSEAS BANK IS A PROTECTED WORKMAN UNDER THE
INDUSTRIAL DISPUTE ACT, IF SO, WHETHER SERVING A CHARGE SHEET TO HIM
DURING CONCILIATION PROCEEDING WITHOUT OBTAINING PERMISSION FROM
CONCILIATION OFFICER AND INITIATING DISCIPLINARY PROCEEDINGS AGAINST
HIM IS LEGAL AND JUSTIFIED? IF NOT, TO WHAT RELIEF WORKMEN IS ENTITLED TO
AND TO WHAT EXTENT?”

3. The order of reference was endorsed to the General Secretary of the Union with direction to the party
raising the dispute to filed the statement of claim along with relevant documents, list of reliance and witnesses
with the Tribunal within fifteen days of the receipt of the order of reference and also forward a copy of such a
statement to each one of the opposite parties involved in this dispute under rule 10 (B) of the Industrial Disputes
(Central), Rules, 1957.

4. The order of reference was registered in the Tribunal on 28.01.2020 and the office was directed to
issue registered notice to the workman’s union for filing the statement of claim with list of reliance & list of
witnesses on 05.03.2020; however, on the date fixed, the workman union moved an application, W-3, regarding
settlement of its grievances; wherein it has been submitted that the opposite parties have settled the dispute to
the satisfaction of aggrieved workman viz. Shri U.P. Dubey; accordingly it does not want to pursue the matter
further. The management did not oppose the application. Accordingly, the parties were given a chance to file
the terms of settlement; but none turned up from either parties.



162 THE GAZETTE OF INDIA : JANUARY 23,2021/MAGHA 3, 1942 [PART II—SEC. 3(ii)]

5. In the circumstances, narrated above, it appears that the parties have settled their dispute out of court
and accordingly, the workman’s union does not want to pursue its claim on the basis of which it has raised the
present industrial dispute; therefore, the present reference order is decided as if there is no grievance left with
the workmen’s union. Resultantly no relief is required to be given to the workmen concerned. The reference
under adjudication is answered accordingly.

6. Award as above.
Let two copies of this award be sent to the Ministry for publication.
LUCKNOW
22" December, 2020
P. K. SRIVASTAVA, Presiding Officer

73 faoell, 18 SHaNI, 2021

PIIAT. 67.—3efe farg AW, 1947 (1947 &7 14) B GRT 17 S IR H Sl WBR
TSI REA d6 & dEdd & Gag FAeel R I dHeRI @ 41 gey # i s faare |§
DU TRER AENH IABIVT /519 IR, TG, & udare (Fed . 31,/2018) BT YHTRIT HRal &
Sl =T WRBR DI 18.01.2021 BT YK aAT T |

[¥. TA-12011 /47 / 2018-3MMSIMR (H1-11)]
T g9, AT ST
New Delhi, the 18th January, 2021

S.0. 67.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 31/2018) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court, Lucknow as shown in the Annexure, in the industrial dispute between the management of Punjab
National Bank, and their workmen, received by the Central Government on 18.01.2021.

[No. L-12011/47/2018-1R (B-II)]
SEEMA BANSAL, Section Officer

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT LUCKNOW
PRESENT : P. K. SRIVASTAVA, HJS (Retd.)
L.D. No. 31/2018
Ref. No. L-12011/47/2018-IR(B-II) dated: 26.10.2018
BETWEEN :

Shri K. K. Mishra

Secretary, PNB Staff Association, U.P.
E-5/146, Rajajipuram

Lucknow — 226017

1. The Regional General Manager
Punjab National Bank
F.G. M. Office, Vibhuti Khand
Gomti Nagar, Lucknow — 226010.

2. Circle Head/Appointing Authority
Chief Manager (Circle Head)
Circle Office, Vibhuti Khand
Gomti Nagar, Lucknow — 226010.
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AWARD

1. By order No. L-12011/47/2018-IR(B-II) dated: 26.10.2018 the Central Government in the Ministry of
Labour, New Delhi in exercise of powers conferred by clause (d) of sub section (1) and sub section (2A) of
Section 10 of the Industrial Disputes Act, 1947 (14 of 1947) referred this industrial dispute between Shri K. K.
Mishra, Secretary, PNB Staff Association, U.P., E-5/146, Rajajipuram, Lucknow and the Regional General
Manager, Punjab National Bank, F.G. M. Office, Vibhuti Khand, Gomti Nagar, Lucknow & Circle
Head/Appointing Authority, Chief Manager (Circle Head), Circle Office, Vibhuti Khand, Gomti Nagar,
Lucknow for adjudication.

2. The reference under adjudication is:

“WHETHER THE DEMAND RAISED BY PNB STAFF ASSOCIATION U.P., LUCKNOW FOR
NOT GIVING PREFERENCE FOR REGULARIZATION OF TEMPORARY WORKMAN AS PER
BIPARTITE SETTLEMENT TO SHRI DEEPAK KUMAR S/O SH. RAJU AND 9 OTHERS (FOR
THE PERIOD AS PER ANNEXURE), ON THE MANAGEMENT OF PNB, LUCKNOW CIRCLE
HEAD AND THEREBY ADOPTING UNFAIR LABOUR PRACTICE IS LEGAL & JUSTIFIED?
IF SO, WHAT RELIEF THE WORKMEN ARE ENTITLED TO AND WHAT DIRECTIONS ARE
NECESSARY IN THE CASE?”

3. The order of reference was registered in the Tribunal on 28.01.2020 and the office was directed to issue
registered notice to parties, calling upon them to file their respective pleadings; whereupon the workmen’s union
filed its statement of claim and the management filed its written statement and next date was fixed for filing of
rejoinder by the workmen’s union. However, on the date fixed, the workman union moved an application, W-6,
regarding settlement of its grievances; wherein it has been submitted that there exists no dispute; and prayed to
pass an award accordingly.

4. In the circumstances, narrated above, it appears that the parties have settled their dispute out of court
and accordingly, the workman’s union does not want to pursue its claim on the basis of which it has raised the
present industrial dispute; therefore, the present reference order is decided as if there is no grievance left with
the workmen’s union. Resultantly no relief is required to be given to the workmen concerned. The reference
under adjudication is answered accordingly.

5. Award as above.
Let two copies of this award be sent to the Ministry for publication.
LUCKNOW
31* December, 2020
P. K. SRIVASTAVA, Presiding Officer

5 feell, 20 Se, 2021

P13 683D qara SMAFIH, 1947 (1947 BT 14) B GRT 17 B JTIRT H Bl TRBR
ARG W d6 Ududd @ g MAedl iR 98 dHeRI & 49 ged | Ffas e faae |
B AR IMEfie f¥faxer 4. 2 93 Reell & dare (Wed dwm 50 /11) & USRI A 8, S
Do ARBR Bl 20.01.2021 YT B3I AT |

[¥. TA-12012 /46 / 2011-3MMS3MR (d1-1)]
SI. 8T, R Afd

New Delhi, the 20th January, 2021

S.0. 68.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 50/11) of the Cent.Govt.Indus.Tribunal-cum-Labour Court —
II, New Delhi as shown in the Annexure, in the industrial dispute between the management of State Bank of
India and their workmen, received by the Central Government on 20.01.2021.

[No. L-12012/46/2011-IR (B-I)]
D. GUHA, Under Secy.
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ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-II, NEW DELHI

Present: Smt. Pranita Mohanty, Presiding Officer, C.G.I.T.-Cum-Labour
Court-II, New Delhi.

INDUSTRIAL DISPUTE CASE NO. 50/11

Date of Passing Award- 17" November, 2020

Between:

Smt. Indirawati,

W/o Late Shri Ranbir Singh,

R/o —-D-166, (F), Sector -11

Vijay Nagar,

Ghaziabad (U.P) ... Claimant

Versus

The Dy. General Manager,

State Bank of India,

Zonal Officer-I, 11,

Parliament Street,

New Delhi-110001. ...Management

Appearances:-

Shri S.P. Saxena (A/R) : For the claimant
Smt. Kittu Bajaj (A/R) : For the Management
AWARD

The Government of India in Ministry of Labour & Employment has referred the present dispute
existing between employer i.e. the management of Zonal Officer-I, I, and its workman/claimant herein, under
clause (d) of sub section (1)and sub section (2A) of section 10 of the Industrial Dispute Act 1947 vide letter
No. L-12012/46/2011 IR (B-I) dated 20.06.2011 to this tribunal for adjudication to the following effect.

“Whether the action of the management of State Bank of India, New Delhi in terminating the services
of Smt. Indirawati, Ex- Assistant, w.e.f. 19/12/2005. Is legal and justified? To what relief the workman
is entitled?”’

The facts pleaded in the claim statement and not disputed by the management in short are that the
claimant was appointed in the post of assistant in the management bank and was posted in the RajGhat Power
Station branch of the Bank. On 8-7-2003 when she was performing duty in the cash counter of the bank three
bearer cheques were presented in the counter by one Malkiyat Singh for payment. Total value of the said
cheques were 1,16,354. Though the claimant made payment to the bearer on the same day failed to enter the
same in the cash payment register. Again on 16-7-2003 she had received Rs25000 from a customer RamAwadh
for deposit Rs. 20000 /in one account and Rs 5000/ in another account. But she retained the amount in her
possession till 19 -7-2003. When these were brought to the notice of the bank authority, on21-7-2003,action for
misconduct was taken and the claimant was placed under suspension which was followed by a charge sheet. The
claimant was called upon to submit her explanation. The said explanation ,since found not satisfactory, the
management started disciplinary proceeding inquiry .The claimant had participated in the inquiry along with her
defence assistant and demanded supply of all relevant documents. Considering the oral and documentary
evidence adduced by both the parties the inquiry officer found the charges proved and the disciplinary authority
by his order dt31.10.2005,took a tentative decision to impose the punishment “removal from service” along with
other consequential punishments like recovery of the loss suffered by the bank and forfeiture of the gratuity etc.
Calling upon her to appear with the defence assistant for personal hearing. Afterwards final order was passed
imposing the punishment as proposed. Though the claimant had preferred departmental appeal, that too was
decided against her. Being aggrieved she approached the labour commissioner for redressal of the grievance.
The efforts made for conciliation since failed, the appropriate govt. referred the matter for adjudication on the
point of legality and proportionality of the punishment imposed on the claimant.
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In the claim petition the claimant while admitting the allegations partially has explained that on
8.7.2003, three bearer cheques were presented to her in the cash counter by one Malkiyat Singh for a total
amount of Rs 1,16,354. Since those were bearer cheques, payment was made to the bearer Malkiyat Singh. Later
said Malkiyat Singh requested for deposit of one lakh in their current account and submitted deposit voucher .
The same was accepted and the counterfoil of the voucher with the seal of the bank was given to him.
Sometimes thereafter Malkiyat Singh returned and requested for receipt of cash of one lakh to which the
claimant agreed and demanded return of the counterfoil of the deposit slip. He instead of returning the same
approached the then manager of the bank shri R.K. Bansal, who came to the cash counter and insisted on
payment of one lakh to him. The claimant thus made the payment and the manager himself tore the deposit slip
of Rs one lakh then and there. But the office of Malkiyat Singh later on made a complaint about non deposit of
one lakh in their account which is not attributable to the claimant. Similarly on 16 .7.2003 one customer named
Ram Awadh came to the counter with Rs 25000 / and wanted to deposit the same in two separate accounts.
Since it was past 4 pm he was advised to come on the next day. But for his insistence she accepted and kept the
money with her to be deposited on the next day. But for her illness, remained absent from office for two days
and was deposited on 19/7/2003 having no ill intention for the same. Though all these explanations were offered
by her during domestic inquiry, the authorities never considered the same and in a whimsical manner passed the
order holding her guilty of misconduct. Even the material witnesses were not examined during inquiry.

In its reply the management bank refuted all the plea and stand taken by the claimant and added that all
the documents as demanded were supplied during domestic inquiry. The claimant was given proper opportunity
to defend herself and she had a defence assistant throughout the inquiry to help her. Moreover, she admitted all
the events mentioned in the charge and the explanation offered was not found convincing by the disciplinary
authority. Hence she was rightly found guilty of misconduct. The other stand taken by the management is with
regard to the maintainability of this proceeding being barred by time as the dispute has been raised seven years
after dismissal of the departmental appeal.

Based on the pleadings this tribunal had earlier framed three issues by order dated 8.4.2013 and
proceeded to decide issue no 1 as a preliminary issue. During preliminary issue hearing both parties adduced
oral and documentary evidence and considering the same ,this tribunal by order dated 19 .2.2019 came to hold
that the departmental inquiry was not conducted in accordance with the rules and standing orders and principles
of natural justice were not followed. Holding the domestic inquiry against the claimant as vitiated, the
management was called upon to adduce evidence to prove the charge against the claimant. But the management
opted not to adduce any further evidence and rely upon the evidence already on record being adduced during
preliminary issue hearing. The claimant also chooses not to adduce any other evidence than the one already
adduced.

At the outset of the argument the learned counsel for the management urged that the basic rule for
appreciation of evidence is that, facts admitted need not be proved. In this matter the claimant was facing
inquiry for the charge of misconduct as she had failed to discharge her duties as per the norms of the bank .She
was charged for disbursing cash without entering the same in cash disbursement register. Again she received
cash from the same customer without making an entry in the cash receipt register and handed over the
counterfoil of the deposit slip to him. But the said cash was never deposited in the account of the account
holder. The claimant admitted these facts in clear terms during the inquiry with explanation that, on the same
day she returned the cash to the customer without receiving back the counterfoil of the deposit on the insistence
of the then bank manager, which was found not convincing during the inquiry. There was another charge on
16.7.2003.she had received Rs 25000/ from another customer for deposit in two separate accounts. But she kept
the amount with her till 19.7.2003.when through a deposit slip prepared in her own handwriting it was
deposited. The explanation offered was found not convincing. For both the instances being admitted during
preliminary issue inquiry, she insisted that the same be considered by the tribunal for proving the charge.

The counter argument in this regard advanced by the claimant is that the said evidence has already been
dismissed by the tribunal as unworthy of acceptance since all the documents were only photocopies without any
certificate of authenticity. More over the witnesses examined were not the witnesses during domestic inquiry
nor have any direct knowledge on the facts alleged in the charge. Hence management has not adduced any
evidence to prove the charge.

The Hon'ble SC in the case of Workmen vs. Firestone Tyre &Rubber Co. of India Ltd reported in
(1973)SCC 813, which was later on followed in the case of SBI vs. Tarun K Banarjee reported in(2000)8 SCC
12, have set out the principles governing the Tribunals while adjudicating disputes relating to dismissal or
discharge after a domestic inquiry. These include

a-If the action of the employer is justified

b-If the inquiry was conducted in accordance with the rule and standing order following the principles
of natural justice.
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C-if after the proper inquiry, the finding of misconduct is a plausible conclusion, flowing from the
evidence adduced during the inquiry.

d-If the inquiry is found to be defective, the Tribunal in order to satisfy itself about the legality and
validity of the order has to give an opportunity to the employer to adduce evidence and prove the charge. The
tribunal then gets jurisdiction to consider the evidence adduced for the first time before it to decide the
justification of the action taken.

E- an employer who wants to avail the opportunity of adducing the evidence for the first time before
the tribunal shall apply for the same at the appropriate time, and the tribunal has no power to refuse the same.

F- once the misconduct is proved through domestic inquiry or through evidence adduced for the first time
before the tribunal, punishment imposed cannot be interfered with except for a situation where the punishment is
too harsh so as to suggest victimization.

Thus it is the clear position of law that when the domestic inquiry is found to be defective ,it is
incumbent upon the employer to adduce evidence to prove the charge. In this matter when the employer bank
was called upon to adduce evidence, it opted to rely on the evidence adduced during preliminary issue hearing
and added that the charge having been admitted by the claimant no further evidence is required to be adduced.
Thus it is necessary to examine if the claimant has admitted the charge and the evidence adduced during
preliminary issue hearing is sufficient to prove the charge.

The preliminary issue was about the procedure adopted during the inquiry and the principles of natural
justice if followed. To begin with the admission of the charges by the claimant, management has relied upon the
show cause submitted by the claimant during the inquiry, which has been exhibited during preliminary issue
hearing. Management has also relied upon the representation of the claimant submitted during departmental
appeal. In addition to that management has relied upon the evidence of two witnesses examined on behalf of the
bank during preliminary issue hearing. These two witnesses namely Trilokinath and Kanhaiya Lal examined as
MWI1 and MW 2 were not the witnesses during the departmental inquiry. Kanhaiya Lal claims to have been
posted in the branch when the alleged act of misconduct was committed by the claimant. Both the witnesses
during cross examination have stated that the statement given by them is derived from the documents of the
bank which have been filed in the proceeding. All the documents are found to be photocopies of bank records
and registers without any certificate of authenticity. There is also no evidence deduced by the bank to say who is
the custodian of those documents and from whose custody those were produced before the tribunal. It is
noteworthy that the claimant during the domestic injury and also during preliminary issue hearing has disputed
the authenticity of those documents. With regard to the admission of the charges by the claimant, the learned
counsel for the employer bank pointed out the pleadings of the claimant in the claim statement and the show
cause submitted during domestic inquiry to argue that strict rules of evidence act are not applicable in domestic
inquiry . The materials which are logically probative to a prudent mind are to be accepted. She also submitted
that the documents are the photo copies of the registers maintained in day to day business of a nationalized bank
and thus should not be readily disbelieved when the claimant has admitted the charges.

It is true that the documents are photocopies of different registers of the bank used during normal bank
business for entry of cash received, cash disbursed etc, which are updated at the end of each working day. The
banks have their own reputation of maintaining their records with transparency and uptodate. But in this case
since the time of domestic inquiry the claimant is disputing the documents and demanding authenticated copies
of the documents, which were never supplied to her. The only explanation offered by the bank is that the
claimant has admitted the omission made by her which amounts to misconduct. The show cause submitted by
the claimant during domestic inquiry has been placed on record by the management. Claimant admits this
document. Attention was drawn to the statement of claim filed in this proceeding which contains the admission
of the claimant that she had received three no. of cheques from Malkiyat Singh on 8.7.2003 and disbursed cash
of Rs 16,354/ to the bearer and retained Rs 100000/ for deposit in the account as desired by the customer. But
entries were not made in the cash disbursement register or receipt register and also stated that the entries of
those registers though closed at the end of the working hour, was not signed by her. Banking on this admission
the management argued that the claimant being a responsible employee of the bank omitted to discharge her
duties diligently and acted with a malafide intention which amounts to misconduct and she was appropriately
found guilty during the inquiry and the punishment inflicted is proportionate too.

But it is seen that in the claim statement and during the domestic inquiry the claimant has taken a
specific stand that The bearer of the cheque at one point time , wanted deposit of one lakh in the account and on
the same day again wanted to take back the amount if not posted against the account. His request was acceded to
on the insistence of the then bank manager R.K.Bansal. The counterfoil of deposit slip handed over to the
customer was not returned as Mr Bansal insisted that he is a valued customer and the counterfoil will be
destroyed by him. Though bank alleges about non deposit of said one lakh in the account of the customer by the
claimant and receipt of complaint to that effect from the customer, surprisingly said Malkiyat Singh was neither
examined as a witness during domestic inquiry nor in this proceeding. No explanation in this regard has been
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offered by the management. The claimant examined as witness in this proceeding has stated that in the regular
business of the bank there is no practice of the cash issue register or cash receipt register to be signed by the
clerk at the counter ,which is usually done by the cashier at the end of the day. To counter this statement of the
claimant no oral or documentary evidence has been adduced. The original or authenticated copy of those
registers could have been filed by the bank. Since the claimant from the very beginning disputing the
authenticity of the documents filed by the bank, this Tribunal has no hesitation in concluding that no evidence
has been placed on record by the Bank to prove that the claimant had received Rs one lakh from customer
Malkiat Singh ,but misconducted herself by not posting the amount in his account.

The other charge in the domestic inquiry against the claimant is that she had received Rs25000/ from
one Ram Awadh on 16.7.2003,but deposited the same in the respective accounts on 19.7.2003 when the
financial irregularities were noticed by the authority. In order to prove this charge the bank during the domestic
inquiry had examined one R P Bhutani the cash officer to prove that the cash was received by the claimant on
16.7.2003, but deposited in the account of the customer on 19.7.2003. The claimant since kept the money of the
customer in her possession for two days amounts to misconduct. While considering this charge the disciplinary
authority never took into consideration the explanation offered by the claimant and the letter submitted by the
customer stating that on her request the money was kept by the claimant after the banking hour to be deposited
on the next day. Remarkable is the fact that during inquiry neither the said customer was called as a witness nor
the original deposit voucher containing endorsement of receipt and date was produced.

As stated in the preceding paragraph of this order when the order of domestic inquiry is held vitiated, the
employer is at liberty of adducing fresh evidence before the tribunal to prove the charge against the claimant. In
this matter when called upon , the management bank instead of adducing fresh evidence expressed that the
statement of witnesses recorded during preliminary issues hearings are the only evidence to be relied upon by
them. The witnesses examined are one Trilokinath, an employee of the bank who has no direct knowledge about
the facts alleged. As admitted by him his evidence is based upon the documents of the bank only. Needless to
say that the original or authenticated copies of the bank document were never produced before this tribunal and
the claimant has disputed the authenticity of the documents throughout the inquiry. The oher witness examined
by the bank is one Mr. Kanhyalal, the manager of the bank. He was working in the Raj Ghat branch of the bank
when the alleged financial irregularities were committed by the claimant. In his sworn testimony, he has
narrated how and when the claimant omitted to perform her duties diligently and how the omission amounts to
misconduct on the part of the claimant. This witness was not examined by the bank during the domestic inquiry.
He was cross examined at length by the claimant before this tribunal during which he admitted that statement
given by him is based upon documents only. He further stated that the claimant was not subordinate to him and
thus he had no direct knowledge of the alleged incident.

Thus on a careful analysis of the evidence placed on record by the employer bank it appears that the
bank has not succeeded in proving the charge against the claimant. It is a basic rule of administration of justice
that no authority, be it administrative or judicial, has any power to exercise the discretion vested in it unless the
same based on justifiable grounds supported by acceptable materials and reasons thereof. Therefore grant of
relief must depend on the facts and circumstances of each case. In this case the domestic inquiry has been found
vitiated for non adherence of the principles of natural justice since the bank failed to produce original
documents, despite the demand made by the claimant.

The learned counsel for the bank advanced argument to say, that the claimant has admitted the alleged
financial irregularities. In such a situation even if it is held that the charges could not be proved, the tribunal
cannot lose sight of the fact that the bank, a financial institution, dealing with public money has lost faith in the
claimant and in such a situation it would not be proper to direct reinstatement with back wages. No evidence
has been placed on record to prove the current age of the claimant. It is not known whether she has attained the
age of superannuation in the meantime or not. Furthermore, the law with regard to loss of confidence is well
settled that the reinstatement or full back wages cannot be ordered when the employee acts in such a manner by
which the management loses confidence in him. The Hon'ble High Court of Delhi in a recent judgment i.e State
Bank of Travancore vs. Prem Singh reported in 2019 SCC, on line del8258 in which Air India Corporation vs.
V.A.Rebellow(AIR 1972 SC, 1343)and Karnataka State Road Transport Corporation vs. M.G.Vittal(2012
SCC,442) were discussed, came to hold that “when an employee acts in manner by which the management
losses confidence in him, his reinstatement cannot be ordered because it would neither be desirable nor
expedient to continue the employee in service. It may also be detrimental to the discipline or security of the
establishment. In case of loss of confidence, only compensation should be awarded.

It is also a decided principle of law that the loss of confidence by the employer has to be bonafide and
cannot be subjective. It has to rest on some objective facts so as to create a reasonable apprehension in the mind
of the employer. In this case as admitted by the claimant she had not entered the details of the notes paid to
Malkiyat Singh in the relevant register. Similarly she did not enter the cash receipt of Rs 100000/ in the register
for credit into a particular account. She has also admitted to have received Rs 25000/ from a customer and
retained the same for two days before depositing in the account of the customer. Of course the claimant has
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offered explanation for such acts and management has not successfully proved the charge against the claimant.
But that will not erase the admissions made by the claimant which are sufficient for a reasonable apprehension
in the mind of an employer with regard to the effective functioning of an institution or establishment.

Hence considering all these aspects and the evidence placed on record it is concluded that the
management Bank failed to prove the charges of misconduct against the claimant and the action taken against
her is illegal and unjustified. The reference is accordingly answered in favour of the claimant. Hence, ordered.

ORDER

The reference is answered in favour of the claimant. The action taken by the Bank management in
terminating her service with effect from 9/12/2005 is held to be illegal and unjustified. Since the bank has lost
faith in the claimant, no direction can be given for her reinstatement in service with full back wages. Instead it
is directed that the management Bank shall pay compensation to the claimant @ 200000/ per annum for the
remaining years of service the claimant could have rendered, had the punishment not been imposed on her. It is
further directed that the bank management shall pay the compensation to the claimant along with all other
service benefits like leave encashment, gratuity etc according to her entitlement and if not yet paid. All the dues
shall be paid by the bank within three months from the date when this award would become enforceable, failing
which the said accrued amount shall carry interest @9% per annum from the date of this award till the actual
payment would be made. Send a copy of this award to the Appropriate Government for notification as required
under section 17 of the ID act 1947.

The reference is accordingly answered.
Dictated & Corrected by me.
17" November, 2020
PRANITA MOHANTY, Presiding Officer
7% faeell, 20 STaNI, 2021

PI3AT. 69— farg A=, 1947 (1947 HT 14) B GRT 17 B FTART H D=l TWIR
IR We 96 Jagdd @ g el R S99 dHeRI @ 9k gy ¥ [fdwe offenfe faare o
P WRHR AEd JFERT FTAR & ydre (HeH G104 /2016) DI YHIRG BT 8, Sl sl
ARBR DI 20.01.2021 UTET AT o |

[¥. Te1-12012 /121 / 2015-3MS3MR (-1)]
S1. el R Afd
New Delhi, the 20th January, 2021

S.0. 69.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 04/2016) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court Bangalore as shown in the Annexure, in the industrial dispute between the management of State Bank of
India and their workmen, received by the Central Government on 20.01.2021.

[No. L-12012/121/2015-IR (B-I)]
D. GUHA, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BANGALORE

DATED : 05™ JANUARY, 2021
PRESENT : JUSTICE SMT. RATNAKALA, Presiding Officer

CR 04/2016
I Party II Party
Sh. Prakash Chennappa Shettar, The Deputy General Manager,
Opp : Bus Stand, Annigeri, State Bank of India,
Taluk : Navalgund, Regional Office,

District : Dharward - 582201 Hubli - 580020.
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Appearance :
Advocate for [ Party :  Mr. M. H. Bhat

Advocate for Il Party :  Mr. N. Venkatesh
AWARD

The Central Government vide Order No. L-12012/121/2015-IR(B-I) dated 07.01.2016 / 12.01.2016 in
exercise of the powers conferred by Clause (d) of Sub-Section (1) and Sub-Section2(A) of Section 10 of
Industrial Dispute Act, 1947 (for brevity ‘the Act’ hereafter) referred the following Industrial Dispute for
adjudication.

“Whether the State Bank of Mysore is justified in removing Sh. Prakash Chennappa Shettar
from the services of the Bank. If not, what are the reliefs the workman is entitled to?”

On receipt of the reference order, notice was issued to the 1* Party workman: he appeared through his
counsel Sh. MHB but failed to submit his claim statement. The second notice sent to him returned unserved
with the endorsement “DOOR LOCKED”.

2. The 2™ Party has filed their statement contending that

there is inordinate delay of 8 years in raising the dispute: 1% Party was working as Single Window
Operator at Byadgi Branch of the 2™ Party: he was issued charge sheet dated 12.06.2007 on two counts. First
allegation was, misappropriation of Rs. 646/- cash received at receipt counter during November 2006: the
second charge pertains to unauthorised absence from duties since 11.12.2006 continuously without intimation.
He submitted his reply to the charge sheet on 09.07.2007: enquiry was initiated by appointing Enquiry Officer
and the Presenting Officer: during the enquiry 1% Party was assisted by the Representative of the Registered
Trade Union of the Bank Employees of which he is a member: during the preliminary enquiry the Enquiry
Officer questioned him whether he accepts or denies both charges: he submitted that he has no intention to
contest or deny both the charge: he remitted back the amount of Rs. 646/- on 10.09.2007: the Enquiry Officer
submitted his Report that 1% Party accepted both the charges. He signed the proceedings of the enquiry dated
10.09.2007. Show cause notice was issued by the Disciplinary Authority after Enquiry Report was submitted.
Though time was given for personal hearing 1% Party did not give any reply till 29.01.2008, on that the
Disciplinary Authority passed the order “Be removed from Service with superannuation Benefits i.e. Pension or
Provident Fund and Gratuity as would be due otherwise under the Rules and Regulations prevailing at the
relevant time and without disqualification from future employment” - in terms of clause-6 (c) of the Bipartite
Settlement on Disciplinary Action and Procedure dated 10.04.2002. Copy of the same was received and
acknowledged on 31.01.2008. In appeal preferred by the 1% Party, the Appellate Authority provided him the
opportunity of personal hearing, after giving audience the punishment order was modified by the Appellate
Authority as “Be Compulsorily Retired with Superannuation Benefits i.e. Pension or Provident Fund and
Gratuity as would be due otherwise under the Rules and Regulations prevailing at the relevant time and without
disqualification from future employment”. The orders of the Appellate Authority and Disciplinary Authority are
perfectly valid and are in accordance with the Memorandum of Settlement applicable to him. Enquiry is held in
fair manner and in compliance with the principles of natural justice. The Punishment Order commensurate with
the gravity of misconduct proved during the enquiry. The Bank has lost faith in him as the Bank deals with
crores of rupees of Public Money and the acts of 1 Party has tarnished the image of 2™ Party.

3. To corroborate the contention, the 2™ Party produced Enquiry Records and the Past Records of the 1%
Party workman, orders of the Disciplinary Authority and Appellate Authority as Ex M-1 to Ex M-9 through
their witness / the present Branch Manager Byadgi Branch.

Written argument is also submitted by them. Perused the records.
4. As per the charge sheet dated 12.06.2007, (Ex M-1) the 1* Party workman was charged on two counts.

Firstly, he misappropriated the cash received at receipt counter to an extent of Rs. 646/- during
November 2006 (the details of the date, Account Number, Actual Cash Receipt, Amount of cash posted to the
Account and Difference Misappropriated was detailed in the charge sheet).

Secondly, he remained absent unauthorisedly since 11.12.2006.

5. The CSE gave his reply that “....since Byadgi Branch is a very heavy Branch, there is lot of pressure in
cash dept. counters and in rush of work I may have erred unintentionally in totalling the amount....due to my
illness I was advised bed rest by my Doctor and hence could not attend to my duties...I have no intention of
disputing the charges for the simple reason that I would like to behave more responsibly and serve my esteemed
Bank to the best of my ability.
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During the Domestic Enquiry (Ex M-3) the proceedings held on 10.09.2007, the 1% Party reiterated his
stance as above: in response to the question of the Enquiry Officer whether he accepts or denies both charges his
reply was

“Sir, I have no intention to contest or deny both the charges, for the past one year, I have been
suffering from health problem and on many occasions I have tried to work even in sickness. On the
days mentioned in the Charge Sheet also, I was not keeping good health and may not have attended to
my duties properly and I regret for the same. I have also remitted back the amount of Rs. 646/- today”.

His defence Representative was also called upon to have his say and he submitted that since CSE is not
denying the charges he has nothing more to add. The Enquiry Officer provided final opportunity to the parties
to present their case. Even thereafter no new factum was brought before the Enquiry Officer on the same date
i.e. on 10.09.2007. He deposited Rs. 646/- allegedly misappropriated by him at the Branch. Consequently, the
Enquiry Officer submitted his Report that the charges are proved vide his Report Ex M-4. The Disciplinary
Authority issued a show cause notice (Ex M-5) calling to show cause why the proposed punishment of Removal
from Service with superannuation benefits..... should not be imposed on him.

6. In his final order dated 29.01.2008 vide Ex M-6 the Disciplinary Authority has noted that CSE has not
responded to the Enquiry Findings Report, though he has received the show cause notice he did not ask for
personal hearing nor submitted his reply to the show cause notice.

In the back ground of the above the Disciplinary Authority recorded his finding that,
(a) The lapse of the CSE is already established and proved to be very serious in nature.
(b) Cash misappropriation on eight occasions is an act of dishonesty.
(c) Intentional misappropriation of cash is admitted by him.

(d) Continuation of CSE may expose the Bank for more risk and good image of the Bank in the eyes of the
public will be affected.

That led to the punishment in terms of Bipartite Settlement dated 10.04.2002 on Disciplinary Action
and Procedure Clause 6(c)

“Be removed from service with superannuation benefits, i.e. Pension or Provident Fund and
Gratuity as would be due otherwise under the Rules and Regulations prevailing at the relevant
time and Without disqualification from future employment”.

7. He was provided personal hearing by the Appellate Authority: the Appellate Authority vide its
considered order Ex M-8 dated 21.05.2008 modified the order only to the extent of Compulsory Retirement in
the place of Removal from Service and retained all the benefits of superannuation i.e. Pension or Provident Fund
and Gratuity.

8. As against the order of the Appellate Authority dated 21.05.2008, the dispute appears to have been
raised after a delay of 8 years. It appears the 1*' Party is not interested in pursuing the dispute. 2™ Party by their
evidence coupled with the documents Ex M-1 to Ex M-3 have established that during the Domestic Enquiry
sufficient opportunity was given to the workman to defend against the charges, though he had taken his Defence
Representative to the Enquiry hall, he had opted not to deny the charges: he deposited the misappropriated
amount. Hence, there cannot be any second word about the fairness of the Domestic Enquiry, the Disciplinary
Authority has inferred that the misconduct is serious in nature amounts to dishonesty and risks the image of the
Bank. The punishment is imposed in terms of the Bipartite Settlement dated 10.04.2002. I find the punishment
order is legal and appropriate, when there is no claim before this Tribunal by the 1* Party, there is no room for
exercising the jurisdiction under Sec 11-A of ‘the Act’ to mould any relief in his favour.

AWARD
The Reference is rejected.
(Dictated to o/s Steno, transcribed by her, corrected and signed by me on 05" January, 2021)
JUSTICE SMT. RATNAKALA, Presiding Officer
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