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PART II—Section 3—Sub-section (ii)

TRT TR & HATAAT (TAT HATAT & Glgahe) g0 9 vy 10 wifafad sreer shw s

Statutory Orders and Notifications Issued by the Ministries of the Government of India
(Other than the Ministry of Defence)

IENEEIED]
(Rt &=, fawm)
TE faeedt, 18 Fawary, 2020
1. 3. 83.—SFawr<r fafazme stfarfara, 1949 (1949 =1 10) Y &=y 53(1) =T Y& orf<vdi 7
TIRT FTd g, AT ALY, AT (o S it ARrier o2, Uagrr, I = #3dt ¢ & 3 stterfaae #ir
T 10 T IT-GTT (1) F GUL (1) F IT-GUL (i) F IUGY I d%F UL AN Al T, gl TH THH dae
AT d% it yay Mo Ud qga FFr Afawrr, gt 02w 435 & fadi 31.8.2021 TF Ht 4 &

forT st Seeht stferaftar it sy T AT 3ETer SR aF, S AT Tger e, IaHd qIFT ST ST HuAT
forfves & are # ATt Mo/ A-FrFT Feqe % 92 97 = F3 9 2

[T, . 13/5/2018-d130-1]
UH. A7, §ge, 37 q=4a

474 G1/2021 (197)
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MINISTRY OF FINANCE
(Department of Financial Services)
New Delhi, the 18th November 2020

S. O. 83.—In exercise of the powers conferred by Section 53(1) of the Banking Regulation Act, 1949
(10 of 1949), Government of India on the recommendation of the Reserve Bank of India, hereby declares that
the provisions of sub-clauses (i) of clause (c) of sub-section (1) of Section 10 of the said Act shall not apply to
Indian Bank in so far as it relates to the nomination of Ms. Padmaja Chunduru, Managing Director and Chief
Executive Officer, Indian Bank to the Board of Universal Sompo General Insurance Company Limited as a
nominee Director/Non-executive Chairperson, for a period up to 31.8.2021, i.e., the date of her superannuation,
or until further orders, whichever is earlier.

[F. No. 13/5/2018-BO-I]
S. R. MEHAR, Dy. Secy.

T faeett, 18 Tawa<, 2020

FT. M. 84 —swaprit fafa=me srfarf=ad, 1949 (1949 w1 10) Fr & 53 FT IT-LM=T (1)

FT Y& AT T TN Fd g0, Feald G, AT 7§ @l [HRIeer 9%, Tagl, I8

T FAT 2 36 3 srfarfaara & gmer 10 7 ST-9meT (1) 3F @Ue (1) F IT-gUE (i) F 3T oeaT

AEATHIST S I AN Aol g, STEl O SHHT Gael 9 & Jae e Ta T HESHT Areanrd, =T

aref afaw ST % fTEwew 2022 F 319 &9 9% & sm@ter % forw gFede @y S Se9ne
Foet forfies F 918 # srfafi=s MRos Fas waw A T 3

[FT. &. 13/4/2020-a10-1]

UH. A7, 98, 37 q=a

New Delhi, the 18th November 2020

S. O. 84.—In exercise of the powers conferred by sub-section (1) of section 53 of the Banking
Regulation Act, 1949 (10 of 1949), the Central Government, on the recommendation of the Reserve Bank of
India, hereby declare that the provisions of sub-clause (i) of clause (c) of sub-section (1) of section 10 of the said
Act shall not apply to Indian Overseas Bank in so far as it relates to its Managing Director and Chief Executive
Officer Shri Partha Pratim Sengupta being on the Board of Universal Sompo General Insurance Company
Limited as its additional Nominee Director for a period up to the 31st day of December, 2022.

[F. No. 13/4/2020-BO-I]
S. R. MEHAR, Dy. Secy.

75 faeett, 2 weady, 2021

FT. 3T, 85.—ATLT Straer a7 e srfafaara, 1956 (1956 7 31) &t &mT 4 =T Y&«
AIfRFAT T AT A gU, Feald GLETY, TAERT, AT Siad S191 9w & vag Haes =f fgnt
Hrgedl &l Tkt TATT F IFhT Afdafaar i g (r7a 30.6.2023) T TAAT 3T Q9T T,
ST T Iger 2T, 3 A # 9ae % U 9 e w T gl

[®T. /. T-15011/02/2020-HT-1]
fadTe T, sEw at=a
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New Delhi, the 2nd February 2021

S. O. 85.—1In exercise of the powers conferred by section 4 of the Life Insurance Corporation of India
Act, 1956 (31 of 1956), the Central Government hereby appoints Shri Siddhartha Mohanty, Managing Director,
Life Insurance Corporation of India as member of the said Corporation, till the date of his superannuation
(i.e.,30.6.2023), or until further orders, whichever is earlier, with immediate effect.

[F. No. A-15011/02/2020-Ins.-1]
VINOD KUMAR, Under Secy.

EEUKEIEE]
(. .. )

e faeelt, 21 S, 2021
F. AT 86.—ISIHAAF ST FHIATT SATHRET (TTT TF h ) F ATAFIT, 1948 (1948 F1
41) T T 2 F G (F) F ATEL0T H TeTH A< |

TAENT, %% ThIT FRd & ga@Ed, IR0 | = fGene $aw [{g, 988 SqanT st
&1 fadi® 21 et 2021 ¥ GgEF HigaAL ATFRET F qX 9T Hgad q9rei & Hagd & o
ENBER G

[®T. &. £1-4330/01/2015]
o] FAT or T, e (H1.9T.4T)

MINISTRY OF EXTERNAL AFFAIRS
(CPV DIVISION)
New Delhi, the 21st January, 2021

S.0. 86.—Statutory Order in pursuance of the clause (a) of the Section 2 of the Diplomatic and
Consular Officers (Oaths and fees) Act, 1948 (41 of 1948), the Central Government hereby appoints Shri Vishal
Kumar Singh, Assistant Section Officer as Assistant Consular Officer in Embassy of India, Yangon to perform
the Consular services with effect from 21 January, 2021.

[F. No. T-4330/01/2015]
VISHANU KUMAR SHARMA, Director (CPV)

T2 foeett, 22 4T, 2021

F. AT 87.—SHAF ST FHIATT ATHRET (TTT TF FH) F ATATT, 1948 (1948 7
41) T gTT 2 F G (F) F ATEL H TeTIH 33T |

TAEIT, F& TXRTE AT 6 aTaTd, Fad § AT I2eaq FH 37 6T W, 98/ aqanT
AT Al a1 22 Far 2021 | TZTAF HIAL ATTFRET & AL T HIgAL ATl 6 (Hdgd &
ferm srferge 7t 21

[, &. #1-4330/01/2019]
o) FATT o T, e (H1.9T.AT)
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New Delhi, the 22nd January, 2021

S.0. 87.—Statutory Order in pursuance of the clause (a) of the Section 2 of the Diplomatic and
Consular Officers (Oaths and fees) Act, 1948 (41 of 1948), the Central Government hereby appoints Shri
Parshotam Kumar and Shri Birma Ram, Assistant Section Officer as Assistant Consular Officer in Embassy of
India Kuwait to perform the Consular services with effect from 22 January, 2021.

[F. No. T-4330/01/2019]
VISHANU KUMAR SHARMA, Director (CPV)

F1, A fAwra i T vao

(TR 3T gforeqor farsmT)

7% faeet, 28 ST, 2021
FT.T. 88.—Fg TLHTL, TSTATHT [HH F ATHRT TASHT 6 forg g2 FawmeEett, 1976
(AT "errtera 1987, 2007 3w 2011) % Ha® 10 F IU-[HFH (4) F AT H FHH A< TIAAT
T 3 srefiesr wraterd S s =337 F e o wrataat, Sras 80 witera & afaes

FHATAT 7 TZ&T ATIT FT FIHETIF AT T F 04T 8, AT=d FeadT gi-
AT SraeTer o, FERIT AT S, G

AT ST T, Fe T AT S, FSRE

geaTATE FATTe ATaT, Fesid Ao S, gAars

TS [RLTE 9ITET, FealF AT o730, AT ATara

TS [ALTE 9ITET, Feald Aea 0T s430, FHlf=a

TS A4 9T, Fea ¥ Awa 0T 54320, STTIT

GO FRLTereh 9T, FFesi T STeaaor s, SEqY

T A4 TET, Fea 3 e wor 5430, T

FEITATE [ALTe TET, Feald AT 2, Te gL

© © N o g A~ w0 DN =

[T &. -15023/1/2020-F4]
i =Y, sraw awfee

MINISTRY OF PERSONNEL, PUBLIC GRIEVANCES AND PENSIONS
(Department of Personnel and Training)
New Delhi, the 28th January, 2021

S.0. 88.—Central Government in pursuance of Sub-Rule (4) of Rule 10 of official languages [Use for
official purpose of union] Rules, 1976 (as amended in 1987, 2007 and 2011) hereby notifies the following
offices under the Central Bureau of Investigation, a subordinate office of Department of Personnel and Training
whose more than 80 percent staff has acquired working knowledge of Hindi language:—

1. Special Crime Branch, Central Bureau of Infestigation, Lucknow
Special Crime Branch, Central Bureau of Infestigation, Chandigarh
Anti Corruption Branch, Central Bureau of Infestigation, Dhanbad

2
3
4. Anti Corruption Branch, Central Bureau of Infestigation, Ghaziabad
5. Anti Corruption Branch, Central Bureau of Infestigation, Kochi

6

Anti Corruption Branch, Central Bureau of Infestigation, Jaipur
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7. Anti Corruption Branch, Central Bureau of Infestigation, Jodhpur
8. Anti Corruption Branch, Central Bureau of Infestigation, Ranchi
9. Anti Corruption Branch, Central Bureau of Infestigation, Port Blair
[F. No.E-15023/1/2020-Hindi]
RASHMI CHOWDHARY, Addl. Secy.

——
T2 faeett, 28 STaT, 2021

FT.3MM. 89.—FwlT TLHTL, TSTATHT (FH o ATHART TATSHI 6 g g7Fmn) 77, 1976 +
A9 10 % 37 99 4 F 80T § i HATAT o A AT a1l HIATAAT 1 s 80 Tiaerd &
Tter SATEERTRAT/FH=TRAT 7 EaT 7 FEares® J19 9Ted w2 T §, Ateg~a wdl g S s3wT
ATEr e -
1. 39 Fefters A TEEAS, IRAE WIaed qa8v, dfed dedrd U rac
TEAT, ATeAST UTh-2, YT ATUET, Jaq< T

2. g, wad a9 qIRASHET, ARAE a9, e JIadTd U1 [Waed
TEST, Y¥ ATUET, Iea< T29T

3. 3T FAAAV IAMMEAR, ARG A TG40, IAT Hed-gdig, 6 T, Si-sA1a,
ST.HT.3. eIt Iacd Had, oe. 04,1, 95 faedt

4, IS YAV HEEE H FAAT, ARG A Fa&9, TERE 3T Hed, TEANE,

7 ATHAT TS & ThTe #T AT & T 2t
[FT. &. $-13016/1/2019-fF]

HSFAT {1, ST A=
MINISTRY OF CULTURE
New Delhi, the 28th January, 2021

S.0. 89.—In pursuance of Sub-rule (4) of Rule 10 of the Official Language (Use for official purposes
of the Union) Rules, 1976, the Central Govt. hereby notifies the following offices of Ministry of Culture
wherein more than 80% officers/staff have acquired the working knowledge of Hindi. Details are given as
below:-

1. Dy. Superintending Archaeological Chemist, Archaeological Survey of India, Pt. Deendayal
Upadhyaya Institute of Archaeology, Knowledge Park —II, Greater Noida, UP.

2. Director, Building Survey Project, Archaeological Survey of India, Pt. Deendayal Upadhyaya
Institute of Archaeology, Greater Noida, UP.

3. Dy. Superintendent Horticulturist, Archaeological Survey of India, Horticulture Circle, 6™ Floor,
D-Block, G.P.O. Complex, Puratatve Bhawan, [.N.A., New Delhi.

4.  Office of the Senior Conservation Assistant, Archaeological Survey of India, Pawagarh Sub
circle, Pawagarh, Gujrat.

This notification shall come into force from the date of publication in the Official Gazette.
[F. No. E-13016/1/2019-Hindi]
SANJUKTA MUDGAL, Jt. Secy.
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Yarfora s wilas {9 s
% feeety, 22 S, 2021

FT. 3. 90.—IZIorEH i Giast qreuarsd (qH & SUART F SAferaT 7 o7ei) sferfaay

1962, (1962 FT 50) (THF T3 Ih ATATHIT FgT AT &) FT &T=T 2 T IT-ITT (T) F ATEL0 H, Fegt
AT 3 ATAFTT F srefimr v arferst & wiaw (2) § Sfeafea o= F d9y § Ftaw (3) &
Steafaa y=Temea TErferay qreereHl * fou SR atgar e forfies &g 3w afaf= e &
FAIT TAY TTIAFTT F FAT % Aoare & oo [ arferwr F wtow (1) § seafea sate v
T Fdl g - -

TR T 919 3T | SETIR FT | U1y ITEqaTe (F9) &1 979 afaegs o St arer
R E] IeqTE [ IATRT
(1) (2) (3) (4)
ERREIPELETD KR & ey
(raT), Pt
T gleaaT gL Tardisft LIS
AT TETETe et areTeTeT TR, THEH,
e, T=TEe, e
FIABTAT TeIUh TTSTATSA TEHUE
T &t TRTET feaT @Y qreTers FT AT
RIERKIES)

zaq 79 faAr® 24 fodaw 2016 % 9= & o9 § YHAq faqiw 21 fHdeaw 2016 F
T3, 3055 (37) & SAA9d II2T ST asF § Sfea stge e forffee & forw srfegi~a aerm
TR, =T 7o 9T, YT T Taee, TaUasaiviud il S-A[{ehIse aH&T AU

g SATEFATT ST E1F AT A & AL 2T |

[T, &, 37-11025(11)/19/2018-Ar32-1/5-27024]

. FHTEATE, @7 q=E

MINISTRY OF PETROLEUM AND NATURAL GAS
New Delhi, the 22nd January, 2021

S.0. 90.—In pursuance of sub-section (a) of Section 2 of the Petroleum and Minerals Pipelines
(Acquisition of Right of Users in Land) Act, 1962 (50 of 1962), (hereinafter called the said Act), the Central
Government hereby authorizes the person mentioned in column (1) of the table given below to perform the
functions of the Competent Authority under the said Act for Indian Oil Corporation Limited in respect of areas
mentioned in column (2) for the operational petroleum pipelines laid under the said Act mentioned in Column
(3) of the said Table:-

Name and Address of Area of Name of Petroleum Pipeline(s) Product/products
the Person Jurisdiction P being transported
(1 2 3) 4
Shri Jaydeb Manna West Bengal |Haldia Barauni Pipeline MS, SKO, HSD,

PCK, Reformate
Deputy General state

Manager (Operations), Paradip Haldia Durgapur LPG Pipeline LPG
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Indian Oil Corporation e e MS, SKO, HSD,
Limited Guwabhati Siliguri Pipeline PCK
Eastern Region Pipelines Kolkata ATF Pipeline ATF

Paradip Haldia Barauni Pipeline Crude Oil

Earlier notified Competent Authority for Indian Oil Corporation Limited in the State of West Bengal,
Sh. Malay Sarkar, Chief Operations Manager, HMRBPL vide S.O. 3055(E) dated 21st September 2016
published in the Gazette of India dated 24th September 2016 stands de-notified.
This notification will be effective from the date of its issue.
[F. No. R-11025(11)/19/2018-OR-I/E-27024]
P. SOMAKUMAR, Under Secy.

% feeety, 22 S, 2021

F. A 9. —UZITeraH ST @RS qrEaars (I § STIRT % AfGH &7 osiq) Afafagw
1962, (1962 T 50) (THF aT8 I<h ATATATH FgT 7T §) FT €T 2 FT IT-4TT (T) F AT |, Feg
aeRTe 3 Aty F srefim A arferst & wiem (2) § Sfeafea o= F d@¢9y § #taw (3) o
Steafed J=Taad Uiordd qrEaarEdl & U SeaT Atae FAed RHde g 3 AT =aH &
I W AT F F1a1 % fAvureq & o fw arferr & wtaw (1) § stafaa =k #r
TTferFd FAT S : -

TR T 19 3T | SATTARTC FT | YSITrTH TTSTATSA (F) T 419 gfEgd R ST arer
R CE] ESIEVASSIEL
(1) (2) (3) (4)
o7 el Fofamer | gRATM ST | AT SATAET AR THTE, TR,
AT A, | T A Y, <, T,
. . Tdru, SHUATA,
S st Sro=rdidy
AKISARIRES TSt FAT ATET qTEHeTEA THTE, TR,
TauHet, THEE
LT &
_ I SITee A TSI aTeaars TATSIT
5 ’ IIHId ATEST qTEaaTs THUH, THHA,
TauHet, THEE
FATIT YT TTSTATSA FE ATA
HaT IId aTeadTed T AAA
T RSrETET TAUE qrEgereT | uduw
(frefTudiTe)
ERRERICIEG R IR I EEEIEC) THUH, THFHA,
THuEst, e, T
AT AL qTEIATe THUH, THH,
(TETATAT) T, fEfn
FE TEeh! ASATATE (FARTATUSA) | THUH, THEA,
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=I{=F T AT AT | ST 7 | Aoy ITeaeres () &7 9719 ufiag foFo S amer
T el IqTE [ IcaTRT
(1) (2) 3) (4)
T=UHST, T
TS, i

Toq 19 faarw 9 Rdew 2017 F 9 F o § yeriod A 4 fdew 2017 *
T, 2093 F AT FIATUT ST IS &7 § A9 g wiqreed ofies & fow sty aam
TR AT Trener g, =T Y= Yeg®, S99 sfae wded fofies it S-Arfewse aqeT
ST

g AT ST &I 61 A § AR R |

[T, . 37-11025(11)/19/2018-3r3-1/5-27024]

. FHTHAT, & g
New Delhi, the 22nd January, 2021

S.0. 91.—In pursuance of sub-section (a) of Section 2 of the Petroleum and Minerals Pipelines
(Acquisition of Right of Users in Land) Act, 1962 (50 of 1962), (hereinafter called the said Act), the Central
Government hereby authorizes the person mentioned in column (1) of the table given below to perform the
functions of the Competent Authority under the said Act for Indian Oil Corporation Limited in respect of areas
mentioned in column (2) for the operational petroleum pipelines laid under the said Act mentioned in Column
(3) of the said Table:—

Name and Address of Area of Name of Petroleum Pipeline(s) Product/products
the Person Jurisdiction being transported
6] 2 3) 4
Mathura Jalandhar Pipeline MS, SKO, HSD,
PCK, Naptha, ATF,
EBMS, DHPP
PAJ Una Branch Pipeline MS, SKO, HSD,
PCK
Panipat Jalandhar LPG Pipeline LPG
Panipat Bhatinda Pipeline MS, SKO, HSD,
Shri Ashish Varnawal PCK
Maintenance Manager, Salaya Mathura Pipeline Crude Oil
Indian Oil Corporation | Haryana and Mundra Panipat Pipeline Crude Oil
Limited Punjab sector Panipat Bijwasan ATF Pipeline ATF
Northern Region (PBAPL)
Pipelines, Panipat Jaipur Panipat Naptha Pipeline MS, SKO, HSD,
PCK, Naptha
Sonepat Meerut Pipeline (SnMPL) MS, SKO, HSD,
PCK
Kurukshetra Roorkee Najibabad MS, SKO, HSD,
(KRNPL) PCK
Panipat Rewari Pipeline MS, SKO, HSD,
PCK
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Earlier notified Competent Authority for Indian Oil Corporation Limited in the Haryana and Punjab
Sector, Sh. Rakesh Singh, Senior Operations Manager, Indian Oil Corporation Limited, vide S.O. 2093 dated
4th September 2017 published in the Gazette of India dated 9th September 2017 stands de-notified.

This notification will be effective from the date of its issue.

[F. No. R-11025(11)/19/2018-OR-I/E-27024]
P. SOMAKUMAR, Under Secy.

I TS SN AT
7% faeet, 25 STasT, 2021

FAT. 92, —3=ATRT Fare aferf==m, 1947 (1947 FT 14) Ft g 17 & ATELT § Fesi T

I HEY HETEds, a9 g qeae i, ot Saier SRRT & A7eq) °, 95 [ed ' 37
I FHAT % TI&GT % Hag FIISHT 3T 3T FHH & o= ey # [Ee sienfis foae &
Fea T THRTY AR AR UF 9/ AT, 7% faoadl -1 % 9972 (§29 Tear 328/2018) &
STRTTOTT AT & ST e T HLRIT I gTE 3 qiFe FHidr 21.01.2021 T ITH g |

5. T-42012/129/2018-31547 (F17)]
&Y. 3. fRmis, 9o At

MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 25th January, 2021

S.0. 92.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 328 /2018) of the Central Government Industrial Tribunal
cum-Labour Court New Delhi-1 as shown in the Annexure, in the Industrial dispute between the employers in
relation to The General Manager, Sudershan Facilities Pvt Ltd., through Shri Jagdish Dogra, New Delhi &
worker which were received by the Central Government With Hard and soft Copy on 21.01.2021.

[No. L-42012/129/2018-1R (DU)]
D. K. HIMANSHU, Under Secy.
ANNEXURE

IN THE COURT OF MS. PRANITA MOHANTY, PRESIDING OFFICER: CENTRAL
GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT No.1 NEW DELHI

ID No. 328/2018

Shri Pankaj Kumar Sharma S/o Shri Lokesh Kumar Sharma,

Village Sikroad, near Raj Nagar Extension,

Meerut Road,

Ghaziabad, Uttar Pradesh 201 003 ...Workman
Versus

M/s. Sudershan Facilities Pvt. Ltd.,

Rep. through Shri Jagdish Dogra, General Manager,

At 18, Local Shopping Centre, 2™ Floor,

Madangir, New Delhi 110 062 ...Management

AWARD

Central Government, vide letter No.L-42012/129/2018-IR(DU) dated 05.11.2018, referred the
following industrial dispute to this Tribunal for adjudication:

“Whether the claim of Shri Pankaj Kumar Sharma employed through M/s Sudershan Facilities Pvt.
Ltd., New Delhi, a contractor of TKDL, CSIR, New Delhi over illegal termination from service with
effect from 31.12.2016 (stated to be working for last 9 years) and non-payment of bonus for the period
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2014-15 and 2015-16 is legal and justified? If so, what relief he is entitled to and to what extent and
what directions are necessary in the case?’’

2. In the reference order, the appropriate Government commanded the party/ies raising the dispute to file
statement of claim, complete with relevant documents, list of reliance and witnesses with this Tribunal within 15
days of receipt of the reference order and to forward a copy of such statement of claim to the opposite parties
involved in the dispute. Despite directions so given, Shri Pankaj Kumar Sharma, the workman, opted not to file
his claim statement with the Tribunal.

3. Further, on receipt of the above reference, notice was also sent to the workman as well as the
management. Neither the postal article, referred above, was received back undelivered nor was it observed by
the Tribunal that postal services remained affected during the period, referred above. Therefore, every
presumption lies in favour of the fact that the above notice was served upon the workman. Despite service of
the notice, the workman opted to abstain from the proceedings. No claim statement was filed on his behalf.
Thus, it is clear that the workman is not interested in adjudication of the reference on merits.

4. Since the workman has neither put in his appearance nor has he led any evidence so as to prove his
cause against the management, as such, this Tribunal is left with no choice, except to pass a ‘No Dispute/Claim’
award. However, it will not debar the claimant, Shri Pankaj Kumar Sharma, from seeking relief afresh as there
is no adjudication of the reference on merits. An award is, accordingly, passed. Let this award be sent to the
appropriate Government, as required under Section 17 of the Industrial Disputes Act, 1947, for publication.

Dated : February 11, 2020

PRANITA MOHANTY, Presiding Officer

T feeety, 25 ST, 2021

FT.3T. 93— Rarz wfafem, 1947 (1947 F1 14) £ &7 17 F Faor & Fefiy
T HEH e, faedft "er v wded e (e ) 95 el 3w wiuas S&he yadq
grzae forfies (Twam), 75 faoet 3% FHAT & TaaGT & dag (ATl 3T I7F FHA 6 o
agad ¥ MEY e Fare § w9 e =R Afgwr ua 990 a7, 15 fQedl -1 %

THTE (HEH ST 136/2017) T THIIAT FAT & ST hes T GLRTL I ETS AT qrFe Hidr 21.01.2021
FIATH T |

[¥. Te1-42025/07/2021-3T1 (1))
.5, Rie, wo At

New Delhi, the 25th January, 2021

S.0. 93.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 136/2017) of the Central Government Industrial-Tribunal
cum-Labour Court New Delhi -1 as shown in the Annexure, in the Industrial dispute between the employers
in relation to The Chairman, Delhi Metro Rail Corporation Ltd. (P.E.) New Delhi and ACME Excellent
Management Pvt. Ltd. (contractor), New Delhi & worker which were received by the Central Government With
Hard and soft Copy on 21.01.2021.

[No. L-42025/07/2021-1R (DU)]
D. K. HIMANSHU, Under Secy.
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ANNEXURE

IN THE COURT OF MS.PRANITA MOHANTY, PRESIDING OFFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT NO. 1, NEW DELHI

DID No. 136/2017

Shri Samshad Ahmad,

S/o Shri Abdul Rehman,

R/o S-189/225, JJ Camp,

Okhla Phase II,

New Delhi — 110020 ...Workman

Versus

1. M/s. Delhi Metro Rail Corporation Ltd.(P.E.)
Through its Chairman, Mr. Mangoo Singh,
Metro Bhawan, Fire Brigade Lane,

Barakhamba Road, Connaught Place, New Delhi

2. M/s. ACME Excellent Management Pvt. Ltd.(contractor).,
E-5, LGF, LSC, DDA Market, MOR Land,
New Rajender Nagar, New Delhi — 110 060 ...Managements
AWARD

Present dispute has been raised by Shri Samshad Ahmad(in short the workman) under the provisions of
sub-section (2) of section 2-A of the Industrial Disputes Act, 1947 (in short the Act). A period of 45 days stood
expired from the date of making his application before the Conciliation Officer. Sub-section (2) of section 2-A
of the Act empowers him to file a dispute before this Tribunal, without being referred by the appropriate
Government. His contention stands substantiated by the provisions of sub-section (2) of section 2-A of the Act.
Claimant has been given a right by the Act to approach this Tribunal in case of discharge, dismissal,
retrenchment or otherwise termination of her service, without a dispute being referred by the appropriate
Government under sub-section (1) of section 10 of the Act. Since dispute was within the period of limitation, as
enacted by sub section (3), and answered requirements of sub-section (2) of section 2-A of the Act, it was
registered as an industrial dispute, even without being referred for adjudication by the appropriate Government,
under section 10(1) (d) of the Act.

2. Claim statement was filed by the claimant herein averring therein that he was engaged by the above
managements on 01.11.2013 as housekeeping staff. His last drawn wages were Rs.7,000.00. He worked
honestly and diligently and never gave chance of complaint to his superiors. The claimant was not paid
minimum wages as per the Minimum Wages Act not were the provisions of Contract Labour Regulation and
Abolition Act, 1970 adhered to. The claimant was deprived of genuine benefits as per the labour laws, i.e
appointment letter, bonus, overtime, dearness allowance, ESI, EPF etc. When he raised demand for the same,
management felt offended and started exploitation of the claimant and his services were terminated on
10.02.2016 without any reason/charges, show cause notice and without issuing any termination letter,
contravention of the provisions of Section 25-F of the ID Act. A demand notice was sent to the management
but the management neither responded to the same nor took back the claimant in service/paid any retrenchment
compensation. He is unemployed since the date of his termination. He claims reinstatement in service of the
contractor/principal employer with continuity and full back wages.

3. Written statement was filed by Delhi Metro Rail Corporation taking preliminary objections of non-
existence of relationship of employer and employee between the them and the claimant, claimant not being a
workman, not clarified as to from which of the two managements he is seeking relief etc. Delhi Metro Rail
Corporation has also submitted that the claimant has already settled an earlier dispute with M/s All Services
Global Pvt. Ltd. and an award was earlier passed by this Tribunal. Hence the present application is wrong and
misleading. The management has denied the other material averments contained in the statement of claim.
Finally, it has been prayed that the claim may be rejected.

4. M/s. ACME Excellent Management Pvt. Ltd. also filed statement of defence wherein various
preliminary objections, inter alia of the claim not being maintainable as wages were being paid as per Minimum
Wages Act, ESI and EPF were being deducted and all the facilities as per labour laws were being granted to the
workman. It has also been wrongly stated by the claimant that he is unemployed from the date of his
termination. The contractor has also denied the other material averments contained in the statement of claim.
Finally, a prayer has been made for dismissing the claim made by the claimant.
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5. Rejoinder was filed on behalf of the claimant wherein the material averments contained in the
statement of defence of the management and the contractor have been denied and the facts contained in the
statement of claim have been reiterated.

6. Against this factual background, based on the pleadings of the parties, following issues were framed on
02.02.2018 and the case was listed for evidence of the claimant:

(1) Whether the termination of the service of the claimant is illegal and against the provisions of
law?
(ii) Whether the claimant is entitled for reinstatement in service with back wages?
(iii) Whether the claim is not legally maintainable, in view of the preliminary objections.
7. The claimant filed his affidavit in evidence on 14.08.2018 and the case was listed for his examination

on 09.10.2018. However despite affording a number of opportunities, i.e. on 09.10.2018, 08.01.2019,
12.03.2019, 21.05.2019, 23.07.2019, 15.10.2019 and 18.02.2020, the claimant failed to put in his appearance.
On various dates, the A/R for the claimant put in his appearance and it was stated at the bar by Shri Dilip
Kumar, the A/R for the claimant, that the claimant is not in touch with him and despite his best efforts he could
not contact the claimant and hence requests that the case may be disposed of. In view of the above, this Tribunal
is left with no choice, except to pass a ‘No Dispute/Claim’ award. However, it will not debar the claimant, Shri
Shamshad Ahmad, from seeking relief afresh as there is no adjudication of the case on merits. An award is,
accordingly, passed. Let this award be sent to the appropriate Government, as required under Section 17 of the
Industrial Disputes Act, 1947, for publication.

Dated : February 27, 2020
PRANITA MOHANTY, Presiding Officer

T e, 25 SasT, 2021

T, 94— foare sferf==m, 1947 (1947 FT 14) Ft g 17 F A8 § Frsid

TLRTT YO Feqe 37 Ja9 Aeers agme widarsa forfies, gamehy, 3= vg «f €t sarem, =
& VHYTT & GIG [TATSTRT A I FHAE F A9 A H [P SR FaE § fexid aeEwn
AT ST U 7 TATAT, I F AT (a9 9eaT 22/2018) FT THTIT FLAT & S Fe 1
L HT 25.01.2021 FT 9TH gTJ |

[/, TA-42025/07/2021-ArE3T (1))
2. . By, sa wfe

New Delhi, the 25th January, 2021

S.0. 94.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 22/2018) of the Central Government Industrial-Tribunal-cum
Labour Court Chennai as shown in the Annexure, in the Industrial dispute between the employers in relation to
The Chairman & Managing Director Madras Fertilizers Limited, Manali, Chennai & Sri V. Thayalan, worker
which were received by the Central Government on 25.01.2021.

[No. L-42025/07/2021-IR (DU)]
D. K. HIMANSHU, Under Secy.
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT
CHENNAI

ID No. 22/2018

Present: DIPTI MOHAPATRA, LL.M., PRESIDING OFFICER
Date: 30.09.2019

Sri V. Thayalan

No. 18/1A, Bharathi Street

Thirupathi Nagar Extension

Kolathur

Chennai-600099 ...1% Party/Petitioner
AND

The Chairman & Managing Director

Madras Fertilizers Limited

Manali

Chennai-600068 ...2" Party/Respondent

Appearance:

For the 1% Party/Petitioner : In Person

For the 2™ Party/Respondent : Advocates, M/s. Aiyar and Dolia

AWARD
This is an Application under 2A (2) of the Industrial Dispute Act.

The Applicant’s case in brief is that he joined on 18.07.1996 as Assistant Company Secretary on
Probation under the Respondent, the Madras Fertilizers Ltd., a Public Sector Undertaking under Government of
India incorporated under the Companies Act, 1956. He was terminated by the Respondent on 17.07.1997 on the
ground of his performance not satisfactory to the Authority.

2. Being aggrieved with the order of termination the Applicant raised the dispute before the Conciliation
Officer-The Assistant Labour Commissioner (C), Chennai vide his application dtd. 15.04.2017. The matter in
dispute was taken up by the Conciliation Officer who directed the Respondent to represent its comment on
09.05.2017. The Respondent neither pay a heed to it nor turn up to cooperate the Proceeding. Thus, the dispute
though raised by the Applicant, before the Conciliation Officer was in vain. .Since the dispute could not be
resolved Despite of sincere efforts, the Conciliation Officer preferred to issue a Certificate to the effect
enabling the petitioner to approach this Forum of Industrial Tribunal for redressal of his grievance. The
Applicant accordingly filed the Application under 2A(2) challenging the termination order dtd. 17.07.1997 of
the Respondent and to direct it to release the unpaid arrears of salary for the period from 01.01.1997 to
18.07.1997 and other consequential reliefs.

3. The Respondent entered appearance by filing its Counter denying almost all the claims averred in the
Application. The Counsel for the Respondent raises strenuous objection on Admission of the dispute on the
point of Limitation. The main plank of contention is that the Application is not maintainable as barred by
Limitation and liable for dismissal. Attention was drawn on the prescribed provision of law under 2A(2) and (3)
of the Act. On perusal of the Office Note and relevant documents on record, it reveals that as required under the
provision under the Act, the Applicant approaches this Forum by filing this Application under 2A(2) after expiry
of 45 days from the date it raised dispute before the Labour Machinery but not before expiry of 3 years from the
alleged date of his termination..

4. In order to bring the instant Application within the ambit of the amended provision under 2A Act, it is
to be seen if the Applicant approaches this Forum-The Industrial Tribunal after exhausting all pre requisite
conditions contemplated under required provisions of the Act. Admittedly the amended insertion under 2A of
the ID Act is a beneficiary legislation for the workmen, which provides a right in favour of the workmen to
approach directly to the appropriate Forum under the Act for redressal of grievance in an expeditious manner
even before the dispute is referred by the appropriate Government. Section 2A sub clause (2) of the ID Act reads
as follows :
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“Notwithstanding anything contained is Section 10 any such workmen as is specified in Sub-section
(1) may, make an application direct to the Labour Court or Tribunal for adjudication of the dispute
referred to therein after the expiry of forty-five days from the date he has made the application to the
Conciliation Officer of the appropriate Government for conciliation of the dispute, and in receipt of
such application the Labour Court or Tribunal shall have powers and jurisdiction to adjudication
upon the dispute, xx xx XX XX XX XX XX XX XX

Section 24 of sub clause (3) reads as follows “The application referred to in Sub-section (2) shall be
made to the Labour Court or Tribunal before the expiry of three years from the date of discharge,
dismissal, retrenchment or otherwise termination of service as specified in Sub-section (1)”

5. In combined reading of both the sections it needs to be seen if the Applicant has raised the dispute
before the Labour Machinery and after expiry of 45 days approached the Tribunal under 2A within a period of 3
years from the alleged date of termination.

6. Admittedly, the Applicant raised the dispute before the Labour Machinery, the Assistant Labour
Commissioner (C), Chennai on 05.04.2017. Even after all sincere efforts taken by the Conciliation Officer, the
dispute could not be resolved owing several reasons, which occasioned the Applicant to request the Conciliation
Officer to issue a Certificate enabling him to approach this Forum on expiry of 45 days. The Certificate issued
by the Conciliation Officer is produced by the Applicant which reveals after expiry of 45 days, the Conciliation
Officer issued the Certificate enabling the Applicant to approach this Forum. But instead of issuing such
Certificate the Failure Report could have been sent to the Appropriate Government which on examination if
finds any Industrial Dispute exists therein could have referred the dispute to the Central Government Industrial
Tribunal for adjudication. In such case, the Applicant might have benefitted under the beneficiary legislation
under the ID Act. As such, the issuance of Certificate enabling the Applicant not being in correct direction
certainly defeats the interest of justice so far the provision under 2A(2) and (3) of the Act is concerned.

7. It reveals after expiry of 45 days and being armed with the Certificate of Conciliation Officer, the
Applicant filed this Application under 2A on 11.09.2018 (as reveals from the Court Seal affixed on the
Application Set and the Petition filed by the Applicant-Petitioner for hearing on Admission) which is necessarily
beyond the period of limitation of 3 years from the date of the alleged termination of him from job. At the cost
of repetition, it is worthwhile to mention that the Applicant’s case in brief that he joined as Assistant Secretary
on Probation on dtd. 18.07.1996. He was terminated from service on 17.07.1997. He approaches the
Conciliation Officer only on 05.04.2017 and expiry of 45 days thereafter approaches this Forum of Industrial
Tribunal on 11.09.2019, almost after a period of 21 years On bare perusal of the Application as well as his
Petition it appears the Applicant misconceived the spirit of the legislation under the Act as in such case the
provision of Law as contemplated in 2A(2) and (3) of the Act needs strict adherence by the Applicant. Reliance
is placed in the judicial verdict propounded by the Hon’ble High Court of Madras (Madurai Bench) in WP
(MD) 15552/2015 in the case of Prince Packianathan Vs. General Manager, Tamil Nadu Transport
Corporation, Nagercoil Division.

8. In view of the discussion held in preceding paragraphs the Application 2A(2) of the ID Act filed by the
Applicant almost after 21 years, deserves no merit for consideration.. The Application is not sustainable under
the eye of Law. In the result, the Application in ID 22 of 2018 under 2A(2) stands dismissed.

(Dictated and transcribed by PA and

corrected and pronounced in the open
court on this day the 30™ Sept., 2019)

DIPTI MOHAPATRA, Presiding Officer
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[¥. TSA-39025 /01 /2021-3MMS3TR (&1-11)]
NIGICREAECE IR ECIECAN]
New Delhi, the 28th January, 2021

S.0. 95.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 01/2014) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court, Bangalore as shown in the Annexure, in the industrial dispute between the management of Bank of
Baroda and their workmen, received by the Central Government on 28.01.2021.

[No. L-39025/01/2021-IR(B-II)]
SEEMA BANSAL, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BANGALORE

DATED : 12™ JANUARY, 2021
PRESENT : JUSTICE SMT. RATNAKALA, Presiding Officer

ID 01/2014
I Party 1I Party
Mr. Narayanaswamy T M The Chairman and Managing Director,
C/o L R Manjunatha, Bank of Baroda
Nanjundeswara provision Stores, Head Office, Trinity Circle,
NNT Road, Bangalore — 560 001.
Chintamani - 563 125.
Appearance :
Advocate for [ Party :  Mr. Muralidhara
Advocate for Il Party : Mr. P Udayashankar Rai
AWARD

This is a petition filed under section 2-A of the Industrial Disputes (Amendment) Act, 2010 by an
individual workman / former employee of the, then Vijaya Bank, presently Bank of Baroda.

The 1% Party workman was appointed as sub-staff on 14.10.1983 and promoted as Clerk on 23.05.1995.
While working at Kolar branch of the 2™ Party, he was kept under suspension vide order dated 29.05.2009
followed by a charge sheet dated 28.06.2010. The 1* Party denied the charges. The 2™ Party was not convinced
with the reply of 1% Party and initiated Domestic Enquiry against the workman by appointing the Enquiry
Officer. On conducting a full-fledged Enquiry, the Enquiry Officer submitted his report holding that the charges
1,2,3 and 4 are proved. The 1% Party submitted his remarks to the Enquiry Report. The 2™ Party proposed the
punishment of “dismissal from the services of the Bank with immediate effect”. 1* Party submitted his
representation to the proposed punishment and sought for personal hearing with the Disciplinary Authority and
the same was granted. 1% Party made both oral and written representation during the personal hearing and
sought to reconsider the proposed punishment and pass any other punishment instead of dismissal from service.
However, the Disciplinary Authority proceeded to confirm the proposed punishment vide its order dated
05.09.2011. The appeal filed thereon before the Appellate Authority was also rejected. In the claim petition, the
1* Party challenged the procedure of Enquiry, Enquiry Report and legality of the punishment order imposed on
him. He contends that it is their sole bread-winner of the family and has no source of income: he is not gainfully
employed, hence sought reinstatement and other consequential benefits.

2. The claim is contested by the 2™ Party. In their objection statement, they have sought to endorse the
correctness / fairness of the Domestic Enquiry and to justify the action against the workman.
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On the rival pleadings, touching the fairness of Enquiry, a preliminary issue was raised. The 2™ Party
examined the Enquiry Officer to discharge the burden of proving the issue. Unfortunately, the Domestic
Enquiry records was not produced by the witness. In his affidavit evidence, he has averred that *...1* Party
workman along with the statement of claim has produced the charge sheet dated 28.06.2010, the report of the
findings dated 21.10.2010 and exhibits M-Ex 1 to 4 and M-Ex 9 produced in the Enquiry.” The witness
produced the Photostat copies of proceedings of 21.10.2010 which is the Cross-Examination Evidence of MW-1
and Evidence of MW-2, evidence of 1 defence witness. The 1% Party workman adduced rebuttal evidence and
produced documents W-1 to W-21. They are the certificates by Conciliation Officer, suspension letter,
communications inter-se parties, charge sheet, enquiry report, remarks to the enquiry report, dismissal order, the
representation of the employee to the proposed punishment, the proceedings of personal hearing, punishment
order, appeal memo, order by the Appellant Authority, investigation report and 4 documents which were marked
during the Domestic Enquiry as M-Ex 2 to 4 and M-Ex 9. When the matter was set down for argument on the
Domestic Enquiry, learned Counsel for 1% Party submitted to the effect that the Enquiry Officer acted on the
hearsay evidence of MW-1 and has held charges proved, de-hors this point, he has no other grievance about the
procedure adopted by the Enquiry Officer in conduct of the Enquiry. On that, the preliminary issue was
answered in affirmative keeping open the legal questions to be considered at the time of final arguments on
merit. Now, it is time to examine the findings of the Enquiry Officer on the sufficiency of the evidence adduced
to reach the findings etc.

3. As per charge sheet dated 28.06.2010, charges against him were,

Firstly, he debited various amounts of the customers without having supporting cheques / instruments
and incorporated same cheques / instrument number in various accounts, which have already been debited to the
account. Details of 6 transactions and the account number were mentioned in the charge sheet.

Secondly, on 26.05.2009, he obtained a cheque for Rs. 20,000/~ from M/s Varun Pharma as a loan in
his favour. The amount of the cheque was credited to the account of his son for which he was the authorised
signatory: subsequently, he transferred this amount to SB account 18313 by way of credit transfer slip without a
cheque / or authority letter.

Thirdly, he failed to take print out of the cash scroll of the day and handover the same to supervisory
staff along with day’s vouchers for checking / authorisation.

Fourthly, (a) on 27.05.2009, he received Rs. 13,250/- from the account holder (A/c No. 1244,
M/s. Amrutha Pharma) for depositing the same in their Current Account. He mis-utilised the amount on
28.05.2009, transferred the amount from SB A/c No. 21206 standing on his son’s name to the Current Account
No. 1244.

(b) he received Rs. 20,000/- from Current Account holder (No. 1077, M/s Deepti Mahal) to deposit the
same in their Current Account but he mis-utilised the amount: on 28.05.2009, he transferred the amount of
Rs. 20,000/- from SB A/c no. 21206 of his son to the credit of the Current Account of the party.

The defense as set out in his reply to the charge sheet (Marked as Ex D3 during the Domestic Enquiry,
Ex W8 before this Tribunal during the Enquiry on Domestic Enquiry) was, on 15.05.2009, there was a shortage
of Rs. 80,000/~ while closing the cash transaction. 1* Party apprehended that he would be made responsible for
the shortage, so, he contacted his friends to close the books of account for the day, called his friends operating
SB a/c no. 18313, who advised him to debit from this account for Rs. 40,000/- and they would come and sign
the next day. Another Current Account holder Srikantha Gargesh sent Rs. 20,000/- and advised him to debit the
account in debit slip from the accounts - Current Account no. 895 and 1155. The customer of Current Account
no. 1163, M/s. Chowdeshwari Agencies advised him to debit his account for Rs. 20,000/-. He requested both
parties to give him time for 10 to 15 days to pay their money and subsequently deposited their respective
amounts through joint SB account belonging to his son and himself on 26.05.2009. He was verbally permitted
over phone by Mr. Venkata Chalapathy to withdraw Rs. 20,000/- from the SB a/c no. 14470. The account
holder received the cash from the 1% Party and authenticated the loose cheque immediately. On 26.05.2009, he
received Rs. 20,000 from M/s. Varun Pharma and credited the cheque to the joint account maintained by him
with his son. He has remitted back the amount to M/s. Varun Pharma on 28.05.2009.

With regard to 3" charge, his reply was he was not acquainted with the system, officer used to take the
print outs and check the same accordingly. As against the charge no. 4, his defence was on 27.05.2009,
M/s. Amrut Pharma / Current account holder handed over cash at 5.45 pm along with Credit voucher. He was
on leave that day but incidentally had come to the branch in the evening and was unable to deposit the amount to
the account on the same day. Hence, he deposited Rs. 45,000/- and Rs. 19,000/- to his son’s a/c no. 21206 on
28.05.2009 and transferred Rs. 13,250/- to the credit of Current Account no. 1244 of M/s. Amrut Pharma. On
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22.05.2009, M/s. Deepti Mahal account holder handed over cash of Rs. 20,000/- and he deposited the same in
the Current a/c no. 1077 at the close of business hours. In the meantime, he requested M/s Deepti Mahal to
permit him to remit this amount on 28.05.2009. Accordingly, he transferred the amount from his son’s account
to Current Account on 28.05.2009.

4. During the preliminary enquiry, nine documents were marked for the prosecution as M-Ex 1 to 9:
M-Ex 1 was the investigation report along with 40 annexures. The Investigation Officer was the 1* witness. He
gave statements corroborating the charge sheet allegations. During the cross examination, it emerged that the
investigation was concluded within 2 days: the Branch Manager had verified the transactions: CSE was not the
cashier on 27" and 28™ of May 2009. The 2" witness was the present Branch Manager: in reference to the
attendance register he stated that originally signatures were put on 27", 28" and 29™ May 2009 and subsequently
altered with letter ‘L’. The sole defence witness was the holder of the SB Account no. 14470. He had given
statements before the Investigating Officer which was taken as Annexure 40 to the Investigation Report. As per
the said statement, he had contacted CSE over phone and requested for cash of Rs. 20,000/-: CSE told him to
request the Branch Manager and he will get the cheque / withdrawal slip next day: he (witness) gave the
withdrawal slip and collected the cash. The investigation report marked as M-Ex 1 during the Domestic Enquiry
is borne on Record as Annexure 16 to the claim petition. Unfortunately, the 40 annexures to the investigation
report are not made available, though, the description of those documents is produced as Annexure B. During
the Enquiry, the CSE has produced the copy of the letters addressed by him to the Branch Manager admitting the
withdrawal of the amount from the respective accounts. Though, the annexures to the Enquiry Report are not
placed before me, having regard to the nature of defence taken by the CSE, I hold that the Enquiry Report is
based on documentary proof coupled with evidence of investigation officer.

5. Now, coming to the question of proportionality of punishment, in my considered opinion, it is too harsh
and severe. It is not the case of the 2™ Party that the 1 Party has past history to his credit. It is not shown that
he was previously tried for any misconduct. As such, there was no complaint against the workman from any
quarter. Since, the 1% Party contended that he has no experience in taking the print out of the cash scrolls and
the Manager himself was taking out the print of the cash scroll and examine the same, the prosecution was
obliged to examine then Manager to find out the truthfulness or otherwise of his defense to charge No. 3. The
misconduct has no financial implication on the 2™ Party and if any of the concerned customers was aggrieved by
the withdrawals made by the 1* Party, definitely, those customers would have been examined as witnesses by
the prosecution. Their statements given before the Investigation Officer is not made available. The 1% Party
himself before the Disciplinary Authority had pleaded to impose any other punishment in lieu of the dismissal
order. He has lost about 10 years of service. Having admitted the charge of withdrawals without supporting
documents, he cannot plead total innocence and failure on the part of the 2" Party to produce all the documents
marked in evidence during the Enquiry shall not be encashed by him. Taking a holistic view of the matter, I
hold that the dismissal order modified to termination with all terminal benefits and pension benefit would do
justice in the matter.

AWARD
The petition is allowed.

The Order passed by Disciplinary Authority / Deputy General Manager - Per(IRD) dated 05.09.2011 in
imposing the punishment of “DISMISSAL FROM THE SERVICES OF THE BANK WITH IMMEDIATE
EFFECT” is modified as follows “THE 1 PARTY WORKMAN IS TERMINATED WITH IMMEDIATE
EFFECT WITH SUPERANNUATION BENEFITS i.e. PENSION AND/OR PROVIDENT FUND AND
GRATUITY™.

The monetary benefits shall be paid to him within 40 days of publication of the award

(Dictated to LDC, transcribed by him, corrected and signed by me on 12" January, 2021)

Justice Smt. RATNAKALA, Presiding Officer
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[¥. TA-36011 /1 /2014-3MMTR (§1-11)]
AT S99, AT JAfTHI
New Delhi, the 28th January, 2021

S.0. 96.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 1T/21/14) of the Industrial Tribunal and Labour Court,
PANAIJI, GOA as shown in the Annexure, in the industrial dispute between the management of Mormugao Port
Trust and their workmen, received by the Central Government on 28.01.2021.

[No. L-36011/1/2014-IR(B-1I)]
SEEMA BANSAL, Section Officer
ANNEXURE
IN THE INDUSTRIAL TRIBUNAL AND LABOUR COURT GOVERNMENT OF GOA AT PANAJI
(BEFORE MR. VINCENT D’SILVA, HON’BLE PRESIDING OFFICER)
Ref. No. IT/21/14

Shri Laximan S. Harmalkar,

Rep. by the Mormugao Waterfront

Workers’ Union,

Mukund Building, P.O. Box 90,

Vasco-da-Gama, Goa. ...Workman/Party I

V/s

The President,

Mormugao Port Trust,

Bharatratna Dr. Babasaheb Ambedkar

Vocational Centre, Headland, Sada,

Vasco-da-Gama, Goa -403804. ...Employer/Party 11

Workman/Party I represented by Ld. Adv. Shri. V. A. Palekar
Employer/Party II represented by Ld. Adv. Shri. A. C. Navelkar
AWARD
(Delivered on this the 15™ day of the month of January of the year 2021)

In exercise of powers conferred by clause (d) of sub-section (1) and sub-section (2A) of Section 10 of
the Industrial Disputes Act, 1947 (Central Act 14 of 1947), (for short ‘The Act’) the Government of
India/Bharat Sarkar, Ministry of Labour/Shram Mantralaya, New Delhi by Order dated 01.08.2014 bearing
No. L-36011/1/2014-IR(B-II), has referred the following dispute for adjudication.

“Whether the action of the management of Mormugao Port Trust Bharatratna Dr. Babasaheb
Ambedkar Vocational Centre, Headland Sada, Vasco-da-Gama, Goa in terminating the services of
Shri L. Harmalkar is legal and justified? What relief the workman is entitled to?

2. Upon receipt of the reference, IT/21/14 was registered and registered A/D notices were issued to both
the parties. Upon appearance, Party I filed a Claim statement at Exhibit 6 and Party II filed a Written Statement
at Exhibit 8.

3. In short, the case of Party I is that the Party I workman was employed with the Party II for 18 years.
The Party II, Vocational Centre is part and parcel of parent organization, Mormugao Port Trust. The Vocational
Centre has been floated by the Port Trust with their employees being the office bearers of the said Vocational
Centre to provide and implement the provisions of Dock Safety, Health and Welfare Regulations, 1979 under
the Major Port Trust Act. The Party II has seven numbers of employees which includes the Party I in the
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category of caretaker as well as other employees. The Vocational Centre is situated in the port area. The Party I
was appointed on 29.11.1993 by Party II and has been employed in highly skilled category as a caretaker and
the nature of job included maintenance of accounts involving cash transactions, maintenance of records of
students, preparation of certificates and distributing the same to the students, etc. The Party I was paid less than
the minimum wages at the time of appointment and he continued to receive less than minimum rates of wages.
The Party I requested the Party II by his letter dated 17.3.1998 to increase the wages and regularize him in
service and grant wages comparable to other employees of the Port Trust, however there was no response
whatsoever. This was followed by other representations, however the Vocational Centre failed to increase the
salary and regularize him in the service.

4. The committee of the Party II in its meeting on 24.7.2008 decided that the salary of the staff working
on full time basis such as caretaker should be increased and that the Party I being caretaker category be paid
Rs. 150/- per day as highly skilled category of clerical and supervisory staff. However, inspite of the resolution,
the wages of the Party I were not revised. The Party I thereafter made representation for increase in wages and
as there was no response from Party II, the Mormugao Waterfront Workers’ Union on behalf of the Party I by
letter dated 26.12.2011 raised an industrial dispute in the matter of wages before Assistant Labour
Commissioner (Central). There was no increase in the wages and on the contrary by letter dated 30.12.2011, the
Party I was informed that his services as caretaker has been terminated with immediate effect on 30.12.2011 on
the false ground for misappropriation of Party II Vocational Centre fund. The termination was not preceded by a
domestic or departmental enquiry nor the Party I was granted any hearing or given an opportunity to represent
his case prior to termination. The termination was in haste and is in violation of item No. 5(a) and 5(b) of the
Fifth Schedule of the Industrial Disputes Act and therefore it is an unfair labour practice. The termination of the
Party I is illegal, bad and null and void. The termination was motivated by the representation on behalf of the
Party I made to the Assistant Labour Commissioner (Central) by the Mormugao Waterfront Workers’ Union.
The termination is purely by way of victimization. The Party I is therefore entitled to be reinstated with full back
wages, continuity in service and all other consequential benefits.

5. The Party II filed the written statement inter-alia contending that MPT’s Dr. Babasaheb Ambedkar
Vocational Centre is registered under Co-operative Societies Act, 1960 for providing Vocational
training/courses to the port employees, their dependents and people staying in the surrounding areas as a welfare
measure to increase their knowledge, skill, etc. The Vocational Centre is opened only in the evenings for
conducting various vocational courses such as tailoring, embroidery, etc. The various institutions like Deepvihar
Primary School, Secondary School, etc. Port Employees Consumer Society as also other Societies of the Port
employees have been established under the Societies Act to provide certain facilities and benefits to the Port
employees and their family members and they are functioning independently and their salary, wages,
appointment of the staff/service and day to day activities are being monitored by the respective management
committees regularly. The Mormugao Port Trust is only providing certain amount as financial help/assistance to
the Vocational Centre from the Welfare Funds based on the request made by the Managing Committee. The
Executive Committee of Party II has been nominated by the Port Administration in the year 2008 and the
Vocational Centre is taken over by the Committee. The Committee has been managing the entire activities very
systematically and in a transparent manner by conducting regular meetings.

6. There is a Hall which is given on rental basis for day to day functions of Port employees and local
people. The availability of the Hall has to be confirmed by the Caretaker who has no right to collect the booking
money directly from the Party. The Party has to deposit the booking amount in the cash Section of Finance
Department of the Port. The Party I was appointed as Caretaker purely on temporary basis with the break in
service as an unskilled worker. The Party I collected full booking charges of the Hall on two occasions namely,
on 04.12.2011 and 20.12.2011 without the permission of the Committee. The Party-I was trapped by the
President with regards to incident on 20.12.2011 and the same was brought to the notice of the Managing
Committee who thereafter convened a meeting on 22.12.2011 to conduct a detailed inquiry of fraud committed
by Party I. The Party I was called for the meeting and questioned by the Committee members and he admitted
that he had given the bookings on two occasions on his own without the permission of the Concerned
Authorities and that he apologized to the Committee for misusing the money for his own use. The Committee
thereafter called a meeting on 30.12.2011 and discussed the matter in detail and took a serious note of the fraud
committed by Party I and decided that his temporary services as a Caretaker should not continue and terminated
his services with effect from 30.12.2011. The Party I is not entitled to any back wages or any re-instatement in
service or any relief claimed by him.

7. In the Rejoinder at Exh. 10, Party I has denied the case set up by Party II in its defense.

8. Based on the above averments of the respective parties, the following issues were framed at Exh. 12.
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(1)  Whether the Party I proves that the he was the employee of Party II and that termination of his
service as caretaker was not preceded by a Domestic or Departmental Enquiry and that the
termination was in violation of item 5(a) and 5(b) of the Fifth Schedule to the Industrial Disputes
Act.?

(2) Whether the Party I proves that the termination is illegal, bad and null and void and therefore
Party I was entitled to reinstatement with full back wages, continuity of service and other
consequential benefits?

(3) Whether the Party II proves that the present dispute is not maintainable as Party I was appointed
as caretaker for Mormugao Port Trust’s Dr. Babasaheb Ambedkar Vocational Centre purely on
the temporary basis with the break in service as an unskilled worker?.

(4) What Award? What Order?

9. In support of the case, the Party I examined Shri Francisco X. Rodrigues as witness and produced on
record a copy of Appointment Order dated 29.11.1993 at Exh.18, a copy of Order dated 01.08.2014 at Exh.19, a
copy MPT (Welfare Fund Regulations, 1966) at Exh.20, a copy of Annual Administration Report 2011-12 at
Exh.21, a copy of letter from Mr. Harmalkar dated 17.03.1998 along with tentative list of duties and
responsibilities at Exh.22 colly, a copy of letter dated 22.02.2000 at Exh.23, a copy of letter dated 26.04.2000 at
Exh.24, a copy of letter from the office dated 11.04.2006 at Exh.25, a copy of letter dated 17.01.2007 at Exh.26,
a copy of letter dated 1.06.2008 at Exh.27, a copy of minutes of the meeting held on 24.7.2008 at Exh.28, a copy
of letter dated 21.6.2011 at Exh.29, a copy of letter dated 22.12.2011 at Exh.30, a copy of letter dated
26.12.2011 at Exh.31, a copy of dismissal letter from MPT addressed to Party I workman dated 30.12.2011 at
Exh.32, a copy of Certificate dated 25.01.1993 at Exh.33 and a copy of letter dated 23.9.2013 along with
documents at Exh.35 colly. In the cross examination, the Party II produced through this witness a copy of letter
dated 22.12.2011 addressed to members and committee members by Party I at Exh.36. The Party I also
examined himself as witness and produced on record a copy of letter dated 02.01.2012 addressed to the Dy.
Secretary & President, AVC Headland Sada at Exh.41. In the cross examination, the Party II produced through
this witness copies of booking forms along with the receipts at Exh.42 colly and 43 colly, a copy of complaint
dated 20.8.2011 by Sunita K. Varik to the President and its explanation at Exh.44 colly. The Party II examined
Shri Jaiwant Dhawale as witness and produced on record a copy of Extension Orders dated 8.6.2000, 2.1.2001,
26.6.2001, 25.1.2002, 28.6.2002, 29.1.2003, 13.6.2003, 15.12.2003, 7.7.2004, 27.12.2004, 13.7.2005,
20.12.2005, 1.6.2006, 16.1.2007, 1.8.2007, 4.1.2008, 7.7.2008, 6.1.2009, 30.1.2010, 24.7.2010 at Exh.47 colly,
a copy of appointment order dated 29.11.1993 at Exh.48, copies of minutes of the meetings dated 22.12.2011
and 30.12.2011 at Exh.49 colly, a copy of dismissal letter dated 30.12.2011 at Exh.50 and a copy of minutes of
meeting dated 25.9.2008, 12.1.2009 and 15.9.2009 at Exh.51 colly.

10. Heard arguments.
11. I have gone through the records of the case and have duly considered the arguments advanced. My
answers to the above issues are as follows:
Issue No. 1 . In the Negative
Issue No. 2 . In the Negative
Issue No. 3 . In the Negative
Issue No. 4 As per final order
REASONS

12. Learned Advocate Shri Vijay Palekar for Party I has stated that the Party I was employed with Party II
for 18 years as a Caretaker in a highly skilled category which includes maintenance of accounts, preparation of
certificates, etc. The Party I was paid less than minimum wages and therefore he requested Party II to increase
his wages and to regularize him in service by way of various representations. However, the Party II failed to
increase his salary or to regularize him in service or to grant him parity in wages. The Party-II thereafter through
Marmagoa Waterfront Workers’ Union raised an Industrial dispute vide letter dated 26.12.2011 in the matter of
wages before Assistant Labour Commission (Central). There was no response with regards to increase of wages
but were informed that services of Party-I has been terminated with immediate effect on 30.12.2011 on the false
ground of misappropriation of the fund of Party II. The termination of Party I was not preceded by a domestic or
departmental inquiry nor was he granted any hearing or opportunity to represent his case prior to termination.
He further submitted that Party-I was wrongfully terminated when Party-II had engaged Party I for work against
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the post which was permanent in nature with oblique motive to deprive his statutory rights by giving him
artificial breaks which is an unfair labour practice as defined under Item No.5(a) and 5(b) of the Fifth Schedule
of the Industrial Dispute Act and in support thereof, he relied upon the case of Bhuvnesh Kumar Dwivedi v/s
M/s. Hindalco Industries Ltd, 2014 II SCC 85. He further submitted that when two units form part of the
same establishment, unity of ownership, unity of management and control, unity of finance, unity of labour,
unity of employment and unity of functional integrality were the tests and as the said tests are squarely
applicable to the case at hand, Mormugao Port Trust is the employer of Party I and in support thereof, he relied
the case of Management of Pratap Press v/s Secretary, Delhi Press Workers Union, 1960 1 LLJ 497.

13. Learned Advocate Shri Vijay Palekar has further submitted that rules of natural justice are
foundational and fundamental concepts and law is now well settled that the principles of natural justice are part
of the legal and judicial procedures. The witness of Party II Shri Jaiwant Dhawale was the President of
Vocational Centre and that he conducted the inquiry in the present case and as such committed bias as evident
from the record. He further submitted that where the error, irregularity or illegality touching jurisdiction or
procedure is committed which is patent and loudly obstructive in a manner which is contrary to the rules or
natural justice and which offends the sense of fair play, the Court should exercise its power and term the enquiry
as nullity and in support thereof, he relied upon the case of Rattan Lal Sharma v/s Managing Committee, Dr.
Hari Ram (Co-education) Higher Secondary School, 1993 2 LLJ 549. He further submitted that the
Committee had given an assurance to Party I that no action would be taken if he admits his guilt and
accordingly, the Party I had given a letter of apology. He further submitted that if any inducement was held out
by any one in authority, it would be improper to take an admission of an gullible workman and throw him out of
employment and in support thereof, he relied upon the case of Board of Trustees of the Port of Mormugao,
Goa and another v/s Yamunappa C. Gaudar, 2009 2 MhLJ 337.

14. Learned Adv. Shri A. C. Navelkar for the Party II has submitted that the Committee of Party II had
taken a serious note of the incidents committed by Party I after he was called for the meeting and the Committee
members inquired about the incident of the misappropriation of the fund and that the Party I admitted that he
had given the bookings on 04.12.2011 and 20.12.2011 on his own without prior permission of the concerned
authorities and kept the money of the Hall booking with him and utilized the said money for his own purpose
and that he apologized for his act of forgery and gave in writing his apology to the Committee for misusing the
money and that thereafter, at the meeting called on 30.12.2011 the Committee discussed the matter in detailed
and as the dishonesty and indiscipline shown by Party I was not tolerable and the same would set as a bad
example and taking serious note of fraud committed by Party I, the Committee decided not to continue the
temporary service of Party I as a Caretaker and decided to terminate him from service. He further submitted that
no formal inquiry was required to be conducted before dispensing with the services of Party I but based on the
materials on record including the apology, the Committee has passed the order as Party I admitted his guilt and
in support thereof, he relied upon the case of Deputy Commissioner, KVS & Ors v/s J. Hussain passed in
Civil Appeal No.8948/2013 dated 4™ October, 2013.

15. There is no dispute that Party I was employee of Party II as a Caretaker and that he was terminated on
account of misappropriation of funds. There is also no dispute that no formal domestic or departmental inquiry
was conducted, however he was called and explained about the allegations pursuant to which he tendered an
apology and deposited the said amount. Party I has claimed that his termination was in violation of 5(a) and 5(b)
of Fifth Schedule of the Industrial Dispute Act and that it is illegal, bad and null and void and therefore, he is
entitled for the relief claimed. It is well settled that if no formal inquiry is conducted, the Party II is entitled to
lead evidence in support of termination of the Party concerned. The Party I has alleged that he has been
terminated on false ground for misappropriation of funds and had quoted item 5(a) of Fifth Schedule namely, by
way of victimization and 5(b) not in good faith but in the colourable exercise of the Employer’s right. There is
no evidence led by Party I that he has been victimized by Party II or that he has been dismissed in colourable
exercise of right by the Employer. Shri Laximan Harmalkar has nowhere in his Affidavit-in-Evidence claimed
that he was victimized by Party II. The statement of claim alleges that he was paid less than minimum wages
and that he requested to increase the wages and regularize him in service and made various representations to
Party II and that on account of his representations, he was terminated from service. Curiously enough, he makes
no reference to the alleged incidents in which he tendered an apology and deposited the said amount, knowing
very well that his services were terminated on account serious lapses of fraud and misappropriation.

16. The Hon’ble Apex Court in the case of Messrs Bharat Iron Works V/s Bhagubhai Balubhai Patel
and Others, (1976) I SCC 518 has held that ‘Victimization is a serious charge by an employee against an
employer, and therefore, it must be properly and adequately pleaded giving all particulars upon which the
charge is based to enable the employer to fully meet them. The charge must not be vague or indefinite being as
it is an amalgam of facts as well as inferences and attitudes. The onus of establishing a plea of victimization will
be upon the person pleading it. Since a charge of victimization is a serious matter reflecting, to a degree, upon
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the subjective attitude of the employer evidenced by acts and conducts, these have to be established by safe and
sure evidence. Mere allegations, vague suggestions and insinuations are not enough. All particulars of the
charge brought out, if believed, must be weighed by the tribunal and a conclusion should be reached on a totality
of the evidence produced.” The Party I workman has not pleaded any persecution/victimization giving any
material particulars in the claim statement, rejoinder or the Affidavit-in-evidence nor any materials have been
produced on record that he was been victimized or the Party II had not acted in good faith as it was a serious
charge giving particulars nor he has proved the said charge. The charge was vague nor supported by any
evidence. There were also no allegation of alleged victimization besides quoting the provisions of law by Party
L. Tt is therefore, the case of Party-I of victimization/bad faith falls.

17. The next question is whether the Party I was not afforded a fair hearing to represent his case and
whether his termination is illegal and bad in law and whether the Party II has proved the misconducts. The Party
I has examined Shri Francisco S. Rodrigues, General Secretary of Marmagoa Waterfront Workers’ Union. He
has claimed that Party I was paid less minimum wages and that they made several representations, however
there was no response nor there was increase in wages and that services of Party- I as Caretaker has been
terminated on the false ground of misappropriation of Vocational Centre fund. He also claimed that termination
was motivated by the representations made to the Assistant Labour Commissioner by the Union on behalf of
Mr. Harmalkar and that it was purely by way of victimization. He also claimed that there was an allegation of
misappropriation at the time of termination and the termination was malafide as Party I through the Union raised
the issue of payment of minimum wages and other claims. However, the above case of witness is nowhere
reflected in the Claim Statement or the Rejoinder filed by Party 1. Be that as it may, Shri Francisco in the cross-
examination has admitted that he does not know the minimum wages paid in the year 1998 but he was paid
Rs.1,700- per month in the said year. He also admitted that the amount collected by Mr. Harmalkar on
04.12.2011 and 20.12.2011 for booking of the hall has not been deposited with MPT because the President did
not sign the challan. He also admitted that Mr. Harmalkar was called for the meeting on 22.12.2011 and asked
for the explanation and that Mr. Harmalkar admitted the so called misappropriation of 04.12.2011 and
20.12.2011 at the meeting held on 22.12.2011. The witness therefore admits the fraud committed by
Mr. Harmalkar for which Party I has been terminated from services.

18. The Party I, Shri Laximan has also examined himself. He has claimed that he was paid less than
minimum wages and that he requested to increase his wages and as there was no response, he made several
representations. He also stated that as there was no response from Party II, he raised the dispute through the
Union before the Assistant Labour Commissioner (Central). He also claimed that on 22.11.2011 he was called in
the meeting room where all members were present and was told that he should submit apology in writing and if
he admits the allegation, he will be let off with the Memo/Warning. Surprisingly, there are no pleadings to that
effect, which shows that it is a creature of an afterthought and therefore lacks any approval. He also stated that
the President Mr. Dhawale dictated to him his statement and he was threatened that in the event he does not
write the statement as dictated by the President and sign the same, the Party II would have no option but to call
the Central Industrial Security Force and that the statement was obtained under threat, pressure and coercion.
The above averments are also not reflected anywhere in his pleadings and therefore have to be taken with a
pinch of salt.

19. The Party I also admitted in the cross examination that he does not know what were the minimum
wages in the year 1998, 2000, 2006, 2007 and 2008. He denied the suggestion that he was caught red-handed
while accepting the money for the booking of the Hall on 04.12.2011 and 20.12.2011 but admitted that he was
called for the meeting on 22.12.2011 in AVC premises and he was asked for explanation regarding accepting
money for Hall booking on the above two dates and that he gave a letter dated 22.12.2011 to the President
tendering apology for the said act but he claimed that he was forced to tender the apology by the President. Be
that as it may, Shri Francisco Rodrigues has admitted that the amount collected by Mr. Harmalkar on
04.12.2011 and 20.12.2011 for the booking of the Hall has not been deposited and that he was called to give the
explanation. Shri Harmalkar has admitted that he had deposited the money collected on 20.12.2011 for the
booking on 23.12.2011. He also admitted that the booking of the Hall was done after the approval from the
Committee and that amount towards the booking was to be paid directly in the MPT office. He also admitted
that the President of the Committee had orally informed him not to accept the booking amount and that he was
sending people who were coming to book the Hall to the Office of MPT for depositing the amount.

20. The Party I also admitted that on 20.12.2011 he accepted the money for the booking which was to be
deposited in the MPT’s Office through Kalashi. He stated that he gave the letter of apology at Exb.36 on
22.12.2011 at around 8.30 p.m. and he handed over the said letter to the Committee member. He also stated that
he protested against the said letter by his letter dated 02.01.2012 and that he addressed the said letter to the
Dy. Secretary and President of AVC but had not given a copy of the said letter in the Office of AVC. He
admitted that the said letter at Exb.41 was issued by him after termination order received by him. Be that as it
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may, he has not explained as to why he had not filed protest letter immediately after he gave a letter of apology
allegedly under pressure and coercion. He admitted that he had taken Rs.4200 for the purpose of booking of the
Hall on 20.12.2011. He also admitted the receipt of Rs.4412 at Exb.42 colly from one Nishan Arolkar and a
receipt dated 23.12.2011 for Rs.4,412 towards booking of Hall from F. Fernandes on 04.12.2011 at Exh. 43
colly. The witness has not explained why the amounts received by him on 04.12.2011 and 20.12.2011 were only
deposited by him on 23.12.2011 after the inquiry/apology letter dated 22.12.2011 at Exh 36. When the witness
was shown the Letter of Apology, he admitted that the letter was written by him with his signature at point ‘X’
and that the meeting was held on 22.12.2011 and was called at around 7.30 to 7.45 p.m. and that he wrote the
said letter at around 8.30 p.m. He also admitted that one Sunita Varik filed a complaint against him which is at
Exb.44 Colly.

21. The witness of Party II, Shri Jaiwant Dhawale has reiterated the contents of the Written Statement in
his Affidavit-in-Evidence. He claimed that inspite of knowing clear laid down policy and procedure, the Party I
collected full booking charges of the Hall on two occasions on 04.12.2011 and 20.12.2011 without the
knowledge of the Committee and that the Party I was trapped by him on 20.12.2011 on a surprise visit and that
he had also manipulated the booking amount of 04.12.2011 which was verified and confirmed and that
immediately thereafter on 22.12.2011 they conducted a detailed inquiry of the fraud committed by Party I of the
two bookings and the Committee members were of the opinion that it was a serious offence and that he was
called for the meeting and that the Party I admitted that he kept the money of the Hall booking and apologized
for the said act and gave in writing an apology to the Committee and that in the meeting called on 30.12.2011,
the Committee discussed the matter in detail and decided that the temporary service of Party I should not
continue and accordingly was dismissed. In the cross-examination, he admitted that no charge-sheet or a formal
inquiry was conducted and in the said meeting they disclosed to Party I the misconduct leveled against him. He
also stated that Party I was explained the procedure of inquiry and he was held guilty after he gave a Letter of
Apology. He denied the suggestion that the Party I was told to give a Letter of Apology failing which they
would call industrial security force and cause his immediate arrest. The evidence of the above witness coupled
with the documents adduced on record clearly indicate that the Party I was given a reasonable opportunity to
defend his case by the committee and that the Party I tendered an apology which has not been challenged by him
in the present proceedings.

22. Be that as it may, the materials on record clearly indicate that the Party I was working as a Caretaker at
the Vocational Centre and that as a Caretaker, he had no right to collect the Hall booking amount directly from
the parties as admitted by Party I as the party concerned had to deposit the booking amount in the Cash Section
of the Finance Department of the Port and only cleaning charges, sound system charges, chair charges, etc have
to be collected by the Caretaker which have to be deposited in the Vocation Centre Account on the same day
and inspite of that, the Party-I collected full booking charges of the Hall on two occasions on 04.12.2011 and
20.12.2011 without the permission of the Committee and that he was trapped on 20.12.2011 which was verified
and confirmed. The Party I was called for the meeting and after giving him an opportunity to explain about the
incident, he admitted of the said misconduct and further apologized for his act of misconduct in writing. The
Apology letter at Exb.36 clearly shows that he had committed the said act and deposited the said amount on
23.12.2011. The Committee took a serious note of the said incident and terminated his services. There were also
other incidents of complaints by one Ms. Sunita Varik and others. The Party I was working on temporary basis
with break in service and was paid minimum wages as per the decision of the Committee. The temporary
workers cannot be compared with regular employees of MPT nor Party I can be regularized. The representations
made by Party I were examined and rejected. The Party I has committed serious acts of misconduct and
therefore the decision of the Committee to terminate his services cannot be faulted. It is thus clear that the Party
I was afforded a fair hearing to represent his case and that his termination is legal as the Party II has proved the
misconducts. The submission of Ld. Adv. Shri Palekar and reliance placed on the above citations pales into
insignificance as the said cases turned on their own facts. It is therefore, Party I has failed to prove that he was a
regular employee of Party II and that the termination of his services as Caretaker is bad and illegal and in
violation of Item 5(a) and 5(b) of the Fifth Schedule of the Industrial Dispute Act. Hence, issue No.l is
answered in the negative.

ISSUE NO. 2:

23. The Party I has failed to prove that he was a regular employee of Party II and that the termination of his
services was by way of victimization and not in good faith but in colourable exercise of the Employer’s right.
The Party I having failed to prove that the termination is illegal, bad and null and void, is not entitled for any
relief including re-instatement with full back wages, continuity of service and other consequential benefits.
Hence, issue No.2 is answered in the negative.
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ISSUE NO. 3:

24. Discernibly, the Party II has claimed that the present dispute is not maintainable as according to it, the
Party I was appointed as a Caretaker by Party II on temporary basis, however it cannot be said that the dispute is
not maintainable on the above ground nor there are any materials on record that the dispute is not maintainable
and therefore, issue No 3 has to be answered in the negative.

ISSUE NO. 4

25. The Party I workman has failed to prove that the termination of his services by Party II was in violation
in Item No.5(a) and 5(b) of the Fifth Schedule of Industrial Dispute Act and that the termination of his services
is illegal and unjustified. The Party I having failed to prove the above issues No. 1 and 2, no reliefs as claimed
by Party I could be granted. It is therefore issues No. 4 is answered accordingly.

26. In the result, I pass the following:
ORDER

(i) It is hereby held that action of the management of Mormugao Port Trust Bharatratna
Dr. Babasaheb Ambedkar Vocational Centre, Headland Sada, Vasco-da-Gama, Goa in
terminating the services of Shri L. Harmalkar is legal and justified.

(il) The Party I/Workman is therefore not entitled to any reliefs.
(iii)  No order as to costs.

(iv) Inform the Government of India/Bharat Sarkar, Ministry of Labour/ (Shram Mantralaya),
New-Delhi accordingly.

Panaji, dated: 15.01.2021
VINCENT D’SILVA, Presiding Officer

T e, 29 Sas, 2021

FTAT. 97.—Fvg TLHIL, TSANTUT (§ F AqmhrT FASEl & oo g7 9w, 1976
(AT FeMterd,1987) F F=w7 10 & IT-F99 (4) F AT #, =7 ¥ TS 7ATAT 6 TATHNT
e Feferfea wmreat i1, S 80 wiaera & stfers wH=Tat 7 fGrar &1 frdares J=
T F2 o g, TagT sfegea wd §:
1. TET FqLAT ALreAoer, 57,049,918, qas1
2. ST FEAT ALreAoTer, |
[¥. £-11016/1/2017-27.97.71.]

T STETE, ATTHH TATSHIT
New Delhi, the 29th January, 2021

S.0. 97.—In pursuance of Sub-Rule (4) of Rule 10 of the Official Languages (Use for official purposes
of the Union) Rules, 1976 (as amended, 1987) the Central Government hereby notifies the following offices
under the administrative control of the Ministry of Labour & Employment, more than 80% Staff whereof have
acquired working knowledge of Hindi:-

1. Inspectorate Dock Safety, INPT Mumbai.
2. Inspectorate Dock Safety, Tuticorin.
[No. E-11016/1/2017-RBN]
GOPAL PRASAD, Economic Adviser
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T faeett, 1 weadT, 2021

F.AT. 98— foare srfarfe=m, 1947 (1947 F71 14) Ft 9T 17 F AqELT § Fesl T
AT AOY Uded, SR 4 RaaiRd ve fecfiea sfear w for, SR, (79) &ie o= uq
AT TATHET ST FHATT & TaedT & Gd5 (FHISH 3T ITh FHAR 6 a1 Iqad H Mg
e oA § 90 =amEmed,- fiarET & d=9e (51 "@ear 03/2017 U #H ST) w TR
FIAT & ST hesi T G Al 01.02.21 FT ITH g0 |

[}. TA-42025/07/2021-3TSA (F17)]
2. =, Ty, saw gt

New Delhi, the 1st February, 2021

S.0. 98.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 03/2017 L.C.R.) of The Labor Court - Bhilwara, (Raj) as
shown in the Annexure, in the Industrial dispute between the employers in relation to The Manger, M/s. Tiger 4
Security and Detective India Private Limited, Jaipur, (Raj) and Shri Devanand, worker which were received by
the Central Government on 01.02.2021.

[No. L-42025/07/2021-IR (DU)]
D. K. HIMANSHU, Under Secy.
IS
q. 5. 3 G 2017 [a< 9 SRR BIR RHRREA
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urii 51fe ®I U GBI B @ [ 9 U A8 & HiaR g RIRIRE Me—aaReaR & g
wR R far S| el sife dar geraeker @1 fAfd 12.1.2016 ¥ gARFAIGE @1 [ 96 99 war
Y[ Rl FHI QI I DI &R W Rl dadd DI 20 Fferered IR A U BT |
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3ol BHR TR, =amarefrer
7 faeett, 2 wadt, 2021

F.AT. 99.—s3f=ntis faars afafaaw, 1947 (1947 #T1 14) F¥ =T 17 F A0 § FT
AT HOY HETIag®, Raea uamitesy forffies, qaeeT, e, (AfRem) @ #gme,
EgeaT TTAITeaT aoige 69, G % TILqT & G5 ATl 37T Iqh FHAHE 6 919 Aqae §
Ay senfs fae & F=T o et afgwor va 9w =aee-2, @ sas F 9=be
(V3T HEAT 18/2013) T THTIAT HLAT & ST e 1 TLRTL T 25.01.2021 T STH g3 AT

[€. TA-42011/116/2012-3r23% (317)]
. ¥. Ry, waw afya

New Delhi, the 2nd February, 2021

S.0. 99.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (ID No. 18/2013) of the Central Government Industrial Tribunal-cum
Labour Court, Bhubaneswar-2 as shown in the Annexure, in the Industrial dispute between the employers in
relation to The General Manager, Hindustan Aeronautics Limited, Sunabedha, Koraput (Odisha) and The
General Secretary, Hindustan Aeronautics Mazdoor Sangh, Sunabedha (Odisha) which was received by the
Central Government on 25.01.2021.

[No. L-42011/116/2012-1R (DU)]
D. K. HIMANSHU, Under Secy.
ANNEXURE

IN THE CENTRAL GOVERNMENT INSTURIAL TRIBMUNAL-CUM-LABOUR COURT
BHUBANESWAR

INDUSTRIAL DISPUTE CASE No. 18 OF 2013
Dated Bhubaneswar, the 15™ December, 2020

Present: Sri B. C. Rath, Presiding Officer,
C.G.I.T-cum-Labour Court, Bhubaneswar

Between:

The General Manager,

Hindustan Aeronautics Limited, Sunabedha,

District-Koraput (Odisha). ...1°" Party Management
-Versus-

The General Secretary,

Hindustan Aeronautics Mazdoor Sangh,

Sunabedha. ...2" Party Union

Appearances:-
Shri S. K. Mishra, Advocate : For 1* Party Management
Shri : For 2™ Party Union
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AWARD

The Government of India in the Ministry of Labour and Employment have referred the present dispute
in exercise of the power conferred under clause (d) of sub- section(1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947 (herein after referred to as “the Act”) vide their letter
No. L 42011/116/2012-IR(DU) dated 25.2.20013 to this Tribunal for adjudication and the schedule and term of
reference is :-

“Whether the action of the Management of Hindustan Aeronautics Limited in treating the recruited
W.W. Guard in the year 2004 are treated junior to the W.W. Guard recruited in the year 2006 &
2008?

Whether the circular of HAL Corporate Office No.HAL/P&A/27(30)/08/22-dated 10" November,2008
in considering the past service of W. W. Guard in conformity with the directives of the Government
is legal and justified ? If so, what benefit the 35 W.W. Guards recruited in 2004 at Hindustan
Aeronautics Ltd., Sunabedha is entitled to ?”

2. The case of the 2™ Party Union, as emerging from its statement of claim and during hearing of the
reference, is that 35 numbers of Ex-Service Men were given appointment on contract basis on 17.05.2004 on a
consolidated salary. They were subsequently absorbed permanently in the year 2006 in the post of W.S.Guards
and at that time they were inducted to different Pay Scales depending upon their past service experience in
defence. In the year 2007 the 1% Party Management released an advertisement for recruitment of 21 posts of
W.W.Guards in Scale-III. Pursuant to such advertisement 8 numbers of Ex-Service Men were recruited and
they were inducted against the post of Scale-VI in the year 2008 after completion of their training. It is the
claim of the 2™ Party Union that advertisement was totally silent as to the induction of the candidates in
higher promotional scales including Scale -VI designated as Zamadar. Those 8 numbers of candidates were
promoted to Scale-VI as Zamadar on account of their length of service in defence even though, there is no
service condition as well as in the advertisement that the recruitees would be inducted in higher scale or given
promotional posts. As a result the newly recruitees are in senior position than the earlier recruitees who are
holding junior position. It is the case of the 2™ Party Union that as per settled position of law persons
appointed as a result of an earlier selection is always placed as Senior to those appointed as a result of
subsequent selection. The newly recruited 8 persons are inducted and given promotion in Scale-VI due to the
circular of HAL Corporate Office No.HAL No.HAL/P & A/27/30/18/22 dated.10™ November,2008 and they
have been placed as seniors to 35 numbers of persons appointed and absorbed prior to them. According to
the 2™ Party Union representation of individual workman affected by such induction of the subsequent
appointees to permanent higher posts is not paid any attention by the 1* Party Management as a result of which
the 2™ Party Union raised a dispute before the labour machinery resulting in the reference since conciliation
attempt initiated by the labour machinery could not be materialized .

3. The 1% Party Management has resisted the claim of the Union refuting the allegation raised by the
Union pleading inter alia that the 1% Party Management being a Central Public Sector Undertaking involving
defence production is under direct control of the Ministry of defence. As such the Management ( the unit)
cannot be brought under the ambit of definition of “Industry” as defined U/s.2(j) of the I.D. Act and as such
the reference is not maintainable. It is also the stand of the 1% Party Management that it is one of the units of
the Central Public Sector Undertaking involved in defence production having its corporate office at Bangalore
and the Public Sector Undertaking at various Complexes /Divisions/Offices at Nasik, Hydrabad, Lucknow,
Kanpur and Sunabedha and service conditions of the employees engaged in different complexes /Divisions
under the Corporate offices are the same and being controlled and regulated by the Corporate Office of the
Company constituted at Bangalore. The Company is having a common service condition and Gradation of
its employees through out the country. Since the Circular of the Corporate Office is under challenge in the
dispute and any finding on the same has a consequences in Offices/Complexes situated in different States,
the dispute should have been adjudicated by the National Industrial Tribunal and therefore, the reference
deserves to be returned to the appropriate Government. That apart, it is the contention of the 1% Party
Management that formulation of any policy towards promotion or fitment on scale of pay in any grade
cannot be construed as a condition of service. As such any dispute arising out of such policy matter is not
subject of being adjudicated in the Tribunal. Under the said Circular/guide line the disputant workmen were
also inducted in different pay scales depending upon the length of service rendered by them as Ex-Service
men. Since the disputants have availed the benefit of up gradation and fitment of higher scale by virtue of
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the same guide line of the circular of the Corporate Office, they cannot challenge the said circular. They are
estopped to reopen the issue in form of the present reference. It has been asserted by the Management that the
Circular under dispute isformulated by the Corporate office at Bangalore keeping in view the re-employment
of Ex-Servicemen and their engagements in different cadres of posts including W.W. Guards. The
recruitees/appointees are inducted to the posts of different scales depending upon their length of service as
Ex-Service men. Such induction in higher scale of pay is no way connected with the determination of interese
seniority between the recruitees of different batches/years. According to the Management the disputants 35
numbers of workmen were engaged on contract basis in the year 2004 and they were regularized in the
year 2006 .While being regularized they were up graded and their pay scales were re-fixed depending upon
their experience as Ex Service Men. Similarly, eight numbers of newly recruitees were appointed as
Watch and Ward Guards in the year 2007 and on completion of their training they were absorbed and
accommodated in higher grade/pay scales according to the length of their services as Ex-Service Men. It
is the specific stand of the 1* Party Management that interse seniority between the disputant workmen
and the recruitees of the year 2007 is not changed or affected. The circular is applicable to all offices
under the control of the Corporate Office. Induction to the post of higher scale on the basis of past service
experience is not a promotion and the same is permitted being enumerated in the policy of fitment of
scale. There is no anomaly in such fitment visa-vis interese seniority between the recruitees of different
years. Therefore, the statement of claim being devoid of any merit should be rejected.

4. To substantiate its case the 2™ Party Union has examined two witnesses namely Sri Jagatbehari
Mohapatra and Sri Soroj Kumar Panda, who were appointed on contractual basis in the year 2004 and
permanently absorbed in the year 2006. That apart, the documents like Xerox Copies of offer of engagement
Letter dated.17.5.2004, absorption letterof 29 Ex-servicemen dated.17.8.2006, advertisement of the
Management in the year 2007 Elevation Order of eight Ex-Servicemen to Scale-6, copies of Grievance Petitions
of the employees, Grievance petition of the Union, copy of dispute raised before the RLC(c),Bhubaneswar,
copy of proceeding reports of RLC(C) ,Bhubaneswar, copy of information obtained under RTI Act, and
letter of the Management dated.5.12.2012 which are marked as Ext.1 tol1. On the other hand the 1* Party
Management has examined its Manager HR Smt. Samita Mohapatra and filed documents like Xerox Copy of
Appointment letter of the Workman Jagat bihari Mohapatra, Copies of acceptance letters of appointments,
Copy of Letter of Appointment in B-4 Scale, letter of elevation to B-5 Scale, copy of joining letter
dated.1.1.2012, Letter relating to appointment of Watch and Ward Guard on contractual basis, letter regarding
confirmation of Grade, letter of promotion and letter of acceptance of the workman S. K. Panda, letters dated.
17.5.2004, Circular dated. 14..2.2000 issued by HAL, Corporate Office, Circular dated. 10.4.2000, 19.4.2001,
10.10.2008 of the Management, Order dataed. 17/21-08-200 of the Management, order dated. 30.1.2009,
12.6.2009, 29.7.2009 and memorandum of Settlement dt.6.8.2010, copy of advertisement in the Samaj, letter
of the Management dt. 24.3.2004, 26.3.2004, 18.3.2006, 17/21-8.2006, circular dated.22.1.2003 and 17.3.2008
of the Corporate Office of HAL, Circular dated.10.11.2008, Copy of Tripartite Settlement dt. 6.8.2010, Copy of
Comparative Statement regarding seniority and basic pay of Ex-Service men, Promotion order dt. 30.12.2017
for the post of Security Subedar B-7 along with joining and acceptance letter of the workman, Promotion order
dt. 1.1.2004 to Security Subedar B-6, with letter of acceptance and joining of the workman, Order dated.
1.1.2014 promoting to the post of Subedar B-7 along with joining and acceptance letter of the workman
which are marked as Ext. A to Ext. AR to refute the claim of the 2™ Party Union.

5. On the aforesaid pleading of the parties the following issues have been settled for adjudication of
the dispute.

ISSUES

1)  Whether the 1* Party Management is covered under section 2(j) of the Industrial Disputes Act
and this Court has jurisdiction to decide the reference?

2)  Whether the circular of HAL Corporate dated.10™ November,2008 in considering the past
service of W.W. Guard in conformity with the directives of the Government is legal and
justified ?

3)  Whether the present reference is bad in view of the Tripartite Settlement dated.6.8.2010
made between the Management of HAL,Engine Division, Koraput and the 2™ Party Union?

4)  Ifso, to what relief the 35 W.W. Guards represented by the Union are entitled to ?
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6. Issue No.1:- The 1% Party Management has challenged the maintainability of t he reference taking a
stand that the Management being an establishment of defence production unit under the Ministry of Defence
is not an “Industry” as defined U/s. 2(j) of Act. But, at the time of hearing of the case no serious stress is
given on the issue by both the parties. Further it can not be over sighted from the pleadings of the
Management that the 1% Party Management is a public Sector undertaking involved in defence production
having its corporate office at Bangalore and other complexes /Divisions/Offices at Nasik, Hydrabad,
Lucknow ,Kanpur and Sunabedha. Thus, itis not disputed that itis a Manufacturing unit. Hence as per
the term of “Industry” as defined under 2(j) of the Act the 1% Party Management is undoubtedly is an
“Industry”. That apart, if the principles set out by the Hon’bnle Apex Court in a catena of decisions
including the case in the case of Bangalore Water Supply and Sewerage Board is taken into consideration,
there would be no other conclusion than that the 1% Party Management is an Industry on being a defence
production undertaking where there is (i) Systematic activity, (ii) organized by cooperation between the
employer and the employees, (iii) for production of defence goods. Absence of profit motive or gainful
objective is irrelevant. In the above back drops it can be safely held that the 1% Party Management is an
industry covered under 2(j) of the Act.

7. Issue Nos. 2 and 3:- Since both the issues are inter related to each other, they are taken into
consideration simultaneously for the sake of convenience. It is apparent from the pleadings, evidence and
contentions (arguments) advance by the parties during the adjudication of the dispute that induction of the
workmen employed in the 1% Party Management as W.W. Guards in the year 2007/2008 was revised
keeping in view the circular of the Corporate Office of the 1% Party Management i.e. Circular No. HAL/P &
A/27(30)/08 dated. 10.10.2008. It is the claim of the 2" Party Union that the workmen employed as W.W.
Guards in the year 2008 are juniors to the disputed workmen employed in the year 2004 on contractual basis
and absorbed to the regular cadre of W.W.Guards in the year 2006.The appointment of W.W.Guards of the
year 2008 was made pursuant to an advertisement under Ext. AE wherein no condition/stipulation was
furnished in the advertisement that the appointees would be inducted in higher scale or grade in
accordance to their length of past service in defence.. The advertisement was only confined to the
employment/appointment against the post of W.W.Guards is Grade B-(III) . In absence of any specific
condition in the advertisement that the inducted employees as W.W. Guards can be adjusted in higher post
than the Grade-B-III scale, action of the Management in revising the induction of those appointees of the
year 2008 in higher grade or scale is contrary to the service law. Due to such induction in higher posts
pursuant to the Corporate Circular, the disputants, who joined earlier in the cadre of W.W.Guards, have
become junior to the appointees of the batch of 2008. In that view of the matter the circular of HAL
Corporate Office dated. 10.11.2008 is not inconformity with the settled principles that date of entryinto a
particular service is considered to be the safest rule to follow while determining the interse seniority
between the employees recruited in different years. Admittedly, interese seniority is always determined
by the date of appointment and not on the basis of experience. There is no serious issue that disputant workmen
joined in the cadre of W.W.Guards on being regularized in the year 2006 whereas the beneficiaries due to
revised induction joined in the cadre of W.W.Guards subsequent to the joining of the disputants i.e. they
joined in the year 2008. Therefore, the disputant workmen 35 in numbers employed in the year 2004 shall be
placed/treated senior to the workmen engaged as W.W.Guards in the year 2008 besides, candidates in both
the selections were aspirants for the posts of W.W. Guards in Grade —B(III) category at the time if their
initial appointment in the establishment of the 1* Party Management.

8. Itis the stand of the 1% Party Management that the Trainees of the year 2007-2008 were inducted in
different grade/scale and pay after completion of their training keeping in view their past experience as Ex-
Service Men and the Circular dated. 10.11.2008 of the Corporate Office whereby Ex-Service Men appointed
as W.W. Guards are entitled to higher grade/scale as per their period of service in defence. Such induction
of W.W. Grade of the batch 2008 in higher scale/grade is not a promotion and thereby there is no change of
interse seniority between candidates of two batches. The Circular was introduced pursuant to a settlement
between the Corporate Office and the Unions representing the workmen engaged in various Divisions/Offices.
According to the Management there is no violation of settled principles of service law and the contentions
raised by the 2™ Part Union has no merit for consideration.

9. On a close scrutiny of the evidence advanced by the parties and documents relied upon by them
it is emerging as well as not disputed that advertisement inviting application for appointment as W.W.
Guards in the year 2008 is totally silent as to the revised induction as provided in the Circular
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dated.10.11.2008. The Appointees of the year 2008 were inducted as trainees for the post of W.W.Guards.
On completion of training period they were inducted in different grade of “B” Category posts. They were
initially appointed in Grade-B-III scale as trainees and after completion of training period their induction
was revised and they were adjusted in between Grade-B-III to B-VI Scales. It is admitted by the witness of
the 2™ Party Union that the disputant workmen 35 in numbers were also adjusted in different scale/grade of
“B” Category posts being posted as W.W.Guards in accordance to their period of past service in defence
when their service were regularized in the year 2006-2007.

On a close reading of the Circular date.10.11.2008 it is seen that Ex-Servicemen are eligible for grant
of service weightage for their next promotion/elevation to the next higher scale keeping in view provisions of
Corporate Office Circular dated.1.10.2008. Such promotion/elevation to the next higher scale is confirmed
under the presumption that the employee had possessed the requisite years of service in the Armed Forces for
grant of higher scales of pay on induction. Pursuant to such direction vide Corporate Office Letter dated.
10.11.2008 the W.W. Guards recruited in the selection of 2007/2008 are stated to have been inducted in
promotional/elevated higher scale. It is seen that due to such induction the W.W.Guards recruited in the
selection of the year 2007-2008 are placed in higher posts and designated as Zamadar whereas W.W.Guards
appointed in the year 2004 and regularised in the year 2006 are stated to have been continuing in the post
below the promotional post given to the appointees of 2008. Undoubtedly, the intention of the Circular
dated.10.11.2008 is to grant higher scale of pay to W.W.Guards appointed in 2008 giving weightage to their
past service in defence. The W.W.Guards appointed in the year 2004 ( the disputants) are Ex-Servicemen and
after their regularisation as W.W.Guards they are also inducted in higher scale due to their past service in
defence. But, their induction was in lower scale due to less period of service in defence in comparison to the
length of past service of 2008 batch.

10. As per service law granting of higher pay scale or any other incentive for past experience, if any, is
permissible at the time of joining or induction in a particular cadre/post provided it does not affect the
interse seniority of the employees appointed in similar cadre or post. The date of entry into a particular
service is considered to be the safest rule to follow while determining the interese seniority between the
employees/officers or between one group of officers and the other recruited from different sources. Such
principle for fixing interse seniority is consistent rule which meets the requirement of Article-14 and 16 of the
Constitution. At the same time it is permitted in service law that a group of person can be treated a class
separate from the rest due to certain circumstance and they can be extended preferential or beneficial
treatment but, in the said situation their fixation of seniority has to be decided subject to such special
classification by statutory rules or rules framed under Article-209 of the Constitution. The far reaching
implication of such rules need not be impressed because they purport to affect the seniority of persons, who
are already in service . As per the settled principles in matter of promotion or promotional posts, generally
the rule of merit and ability or seniority-cum-merit is followed. Keeping the above settled principles in view
now it is to be examined whether the induction of W.W.Guards appointed in 2007/2008 in promotional scale
or elevated scale pursuant to the circular dated.10.11.2008 is legally permissible and sustainable in eye of
law.

There is no serious dispute as emerging from the pleadings and evidence of the parties that by
revised induction due to Corporate Office Circular dated.10.11.2008 the appointees of W.W. Guards of the
year 2008 are able to hold the post of scale-VI and above. They have been designated as Zamadar due to
revised induction. It is not specifically denied by the Management that the post of Zamadar is a promotional/
elevated post and superior to the post of W.W. Guards. It is also not disputed seriously that due to such
induction in higher post W.W.Guards recruited in the year 2008 are placed in superior rank than the
disputants appointed and regularised in the year 2006. Thereby the interse seniority between the recruitees of
two different batches is found to have been affected despite the revised induction of the disputants in higher
scale is due to their past service experience. Evidence is wanting to establish that t he Circular
dated.10.11.2008 is issued or formulated as a statutory rule framed under Article-209 of the Constitution to
treat the appointees of 2008 a separate class. On the other hand the appointees of both the batches were
initially posted as W.W. Guards Scale-III. The advertisement for the recruitees of 2008 was also for the post
of W W.Guards and there was no clause in the advertisement about the revised induction. The disputant
workmen having been selected and joined earlier in the post of W.W.Guards should be placed senior to the
recruitees of 2008 batch. Thus, it is found that revised induction of W.W. Guards of 2008 has affected the
seniority of the W.W.Guards appointed earlier and thereby caused prejudice to them.
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11. The relative seniority between the appointees to a particular cadre or post is determined by order of
merit in which they are selected. Persons appointed as a result of an earlier selection are being senior to
those appointed as a result of subsequent selection. Therefore, general principle of seniority envisages that
the candidates appointed through an earlier selection stand senior to those appointed through a subsequent
selection. In the case at hand the disputant were appointed in the year 2004 and regularised in the year 2006
whereas, the appointees of 2007/2008 were recruited for the post of W.W.Guards and joined as such on the
date of their appointments. Revised induction was made either after their regularization or the period of
trainee. The alleged induction was not on account of seniority-cum-merit or merit-cum-seniority. By such
induction appointees of 2008 batch are placed in higher posts having higher scale due to more past service
in defence despite they were junior to the disputants. The purpose of the circular dated.10.11.2008 and
instructions issued from time to time is to rehabilitate the Ex Servicemen and to give them monetary benefit
due to length of their service in defence. But, the same cannot place them in seniority to the disputants, who
undisputedly joined in the same cadre earlier to them. Therefore, the action of the 1* Party Management
holding or changing the seniority of the batch of 2008 making the disputed W.W.Guards junior to them is
not permissible in the eye of law. The Circular of the Corporate Office dated.10.11.2008 for considering the
past service of W.W.Guard does not seem to be in conformity with the settled principles of the Service Law
as well as directive of the Government in regard to fixation of interse seniority between recruitees of
different selections to a cadre. The anomaly arising out of revised induction could have been removed by
stepping up rank or post as well as pay scale of the disputants and making them senior to the subsequent
recruitees.

12. Therefore, the 1% Party Management is directed to adjust and place the disputants in equivalent to
promotional/elevated post in which their juniors are inducted after their joining as W.W. Guards by
adopting principle of step up and the disputants are to be placed in seniority in the said post with effect from
the date on which their juniors were promoted or elevated to higher scale ignoring the interse seniority of the
disputants. The disputants are also entitled to financial benefits if, any, due to their placement in the higher
posts from the date on which their juniors pre-inducted in promotional/elevated scale. The direction is to be
implemented within two months of the Gazette Notification of the award failing which they are entitled to
6.5% interest on the financial benefits accrued to them due to readjustment/stepping up their rank/post.
Accordingly the award is answered.

Dictated & corrected by me.
B. C. RATH, Presiding Officer

T feeett, 2 weady, 2021

F.AT.100.—=NRF Frare sfafaaw, 1947 (1947 F1 14) Ft a7 17 F A0 § Feal
TR 799 Yoy Haas, fITuAue qrdr S FATAT, S (FA1eh), Ta #T a Faaa 5F,
I FHATT % TI&dT % Hag FIISTHT 3 396 FHH & o= gy § [Ee sienfies foame §
Feal T TR AT AT T I/ ATATAT, STAR F GA1E (Fa9 &A1 10/2012) Tl TH90a
FIAT § ST Fea i FLRIT A1 25.01.2021 T ITH T A |

[/ T-42025/07/2021-TE A (1))
#. 5. iy, s o

New Delhi, the 2nd February, 2021

S.0. 100.—In pursuance of Section 17 of the Industrial Dispute Act 1947, (14 of 1947), The Central
Government hereby publishes the award (Ref. No. 10/2012) of the Central Government Industrial-Tribunal-cum
Labour Court, Bangalore as shown in the Annexure, in the Industrial dispute between the employers in relation
to The Managing Director, BEML Soudha Corporate Office, Bangalore, (Karnataka), and Sh. R. Nikson Frank,
worker which were received by the Central Government on 25.01.2021.

[No. L-42025/07/2021-1R (DU)]
D. K. HIMANSHU, Under Secy.
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BANGALORE

DATED : 20™ JANUARY, 2021
PRESENT : JUSTICE SMT. RATNAKALA, Presiding Officer

ID 10/2012
I Party II Party
Sh. R Nikson Frank, The Managing Director,
No. 770, 7th A Main, BEML Soudha Corporate Office,
1st Block, HRBR Layout, 23/1, 4th Main, SR Nagar,
Kalyannagar, Bangalore — 560 027.

BANGALORE - 560 084.

Appearance
Advocate for [ Party : Mr. Shiva Reddy TN

Advocate for Il Party : Mr. N. S. Narasimha Swamy
AWARD
It is a petition under Section 2-A of the Industrial Disputes Act, 1947, (for Brevity ‘the Act’).

2. The Petitioner herein (1* Party) is the former employee of the 2™ Party, who is removed from service
w.e.f 23.01.2012, on certain charges came to be proved against him in Domestic Enquiry. Having been
appointed on 10.06.2002, he was working as Technician (Fitter / Welder) in the Wage Group ‘B’ in Pre-
treatment and Painting Department as on the date of his dismissal. His grievance is, that he was suffering from
back pain and spinal problem and was taking treatment at Medical Centre BEML. He was referred to St. John’s
Medical Hospital on 04.06.2009 and was treated for Polyarthralgia and Multiple Sonatic complaints and
Psychogenic till 13.08.2009 and advised to do light job but the 2™ Party without heeding to the advice of the
Doctor, assigned him heavy work that resulted in severe pain all over the body. St. John’s Medical College
Hospital referred him to Bangalore Baptist Hospital and they certified the same problem. His request for light
job was not considered by the Management. The Management dismissed him from service inhumanely, though
he had produced all the medical documents before the Enquiry Officer. His plea is for reinstatement with back
wages etc.

3. The claim is contested. In the counter statement, it is contended that, he was issued charge sheet dated
26.08.2011, wherein he was alleged of unauthorised absence without leave or permission for a period of 53 days
between 15.01.2010 to 14.07.2011 and habitual late coming and early leaving of the work for a duration of 538
hours between 05.01.2010 to 15.07.2011. The reply submitted by him to the charge sheet was not satisfactory.
Enquiry was held by appointing Enquiry Officer. Before the Enquiry Officer, he admitted both charges. He did
not produce any medical certificates in support of his illness, though he contended that because of his health, he
remained unauthorizedly absent and used to come late and leave early. The Enquiry Officer held the charges
against him are proved. He submitted his reply to the Enquiry Report to the Disciplinary Authority. His reply
was not satisfactory. His past records and various punishments for his past acts of misconducts were perused by
the Disciplinary Authority before imposing punishment. He never submitted any letter issued by the Doctor nor
did he express difficulty in carrying out the assigned job. The Disciplinary Authority imposed the punishment of
“removal from service which does not disqualify for future employment”: along with the order, 1-month salary
by way of cheque was sent to his last known address but same returned undelivered. He is not dismissed but
removed from service, which shall not disqualify for the future employment.

4. Though the 1 Party in his claim petition had not disputed fairness of Domestic Enquiry held in respect
of charges, my learned predecessor however framed issues touching the fairness of Domestic Enquiry: same is
adjudicated as preliminary issue by holding “the Preliminary Issue is answered in the affirmative i.e. the
Domestic Enquiry held against the Applicant by the Respondent is fair and proper” vide order dated
16.01.2015.
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1™ Party thereafter adduced evidence stating that the Enquiry Officer failed to consider his medical
records and he was not furnished with copy of the enquiry findings: he had enclosed all the medical records /
reports to the HR Department but the Management failed to verify those records.

Written argument is submitted by 1% Party, oral argument from Sh. NSN for 2™ Party. Perused the
records.

5. The allegation against the workman in the charge sheet dated 26.08. 2011 was Firstly,

a)  Unauthorised absence without leave or permission for 53 days during the period 15.01.2010 to
14.07.2011.

b)  Habitually coming late to work and leaving work spot before due time in the assigned shift for
538 hours during the period from 05.01.2010 to 15.07.2011.

Secondly,

Above-mentioned unauthorised absence and late coming/early going has adversely influenced
production / discipline and is a cause of concern for the fellow workmen staff...

The above misconduct if proved amounts to misconduct under Section 21.3, 21.20 to 21.21 of the
Certified Standing Orders.

Along with the charge sheet, attendance details of the workman in respect of the period in question was
also annexed. In his reply to the charge sheet, he admitted the charges but projected his health condition as a
ground. During the preliminary hearing of the Enquiry itself, he categorically admitted the charges in total. He
sought permission to submit his statements and to take the assistance of a trade unionist for the same, which was
allowed. The prosecution examined one witness / Jr. Supervisor from Pre-treatment and Painting department.
He deposed in corroboration to the charge sheet allegation. The 1* Party and his defense counsel did not cross
examine the witness but sought for permission to present defense statement.

The statement of the 1%'Party was he admits the charges but his absence was not intentional but due to
health problems — he is suffering from spinal cord problem and multiple joints problem. He is diabetic and has
nervous problems since many years — now he has realised his mistake and is determined to be sincere and
regular in duties - he assures the Management to be more vigilant in duties and will not give room for such
absence in future..

No wonder the Enquiry Officer, on the admission of the charges by the workman, submitted Enquiry
finding holding the charges proved. The Disciplinary Authority proposed the punishment of “removal from
service which does not disqualify from future employment” and called for his representation. After availing
some time, he gave his representation that his absence is due to his illness etc. Along with his explanation, he
had annexed Photostat copies of medical certificate from St. John’s Medical Hospital and case summary
pertaining to his treatment between 04.06.2009 to 29.06.2009, along with Photostat copy of a letter in the letter
Head of Bangalore Baptist Hospital stating that he has been under regular follow-up in the last 1 year and needs
regular treatment: he is under Neuro-treatment since 2008. The medical sickness certificate from St. John’s
Medical Hospital is in respect of the period 04.06.2009 to 26.06.2009. These documents even if accepted have
nothing to do with the period of his unauthorised absence between 15.01.2010 to 14.07.2011 and habitual late
coming and early leaving between the period from 05.01.2010 to 15.07.2011. In the written argument, he has
submitted that the BEML Medical Centre gave him wrong treatment when he suffered from pain all over the
body and nerves weakness, they referred him to St. John medical hospital.

As per the well-established procedure, when a Departmental Enquiry is held properly and fairly, the
next effort is to see whether the Enquiry Report is on proper evaluation of the material evidence produced during
the Enquiry: if so, whether the punishment imposed commensurates with the gravity of the misconduct proved.
Having categorically admitted the charges before Enquiry Officer and the preliminary issue having been
adjudicated by upholding the Domestic Enquiry, it was expected of the 1% Party to adduce evidence on his
unemployment, discrimination / victimisation, if any, made against him from the Management side. But no such
evidence is adduced by him before this Tribunal. He has produced the medical certificate dated 29.10.2016 as
Ex W1 according to which he was under treatment for 5 years in Bangalore Baptist Hospital and he is fit to work
subject to management of his health by local doctor. The charges against the workman having been tried in duly
held Domestic Enquiry and the Enquiry Report since based on the evidences produced during the Enquiry which
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has gone uncontroverted, same amounts to misconduct within the description of sec 21.3, 21.20 and 21.21. But,
the Certified Standing Order does not draw distinction as to which of the misconduct attracts major punishment
or minor punishment. However, the 1% Party is inflicted with major punishment of removal from service which
does not disqualify him for his future employment. He is unable to point any circumstance, which may mitigate
the gravity of the offence established during the Enquiry. As such, it is not the punishment of Dismissal as
claimed by him in his claim statement but of removal from service. In the counter statement, the 2™ party has
referred to his past records whereby he was inflicted minor punishments on 5 occasions on identical charges.
The 2™ Party has not produced corroborating material in support of his said contention, at the same time, 1%
Party has not chosen to deny his past punishments as contended by the o Party. However, I do not find any
mitigating circumstance to interfere with the punishment order in exercise of the jurisdiction under section 11 A
of ‘the Act’, he is not entitled for any relief.

AWARD

The petition filed by Sh. R. Nikson Frank under Section 2-A of the Industrial Disputes Act is
rejected.

(Dictated to LDC, transcribed by him, corrected and signed by me on 20" January, 2021)
Justice Smt. RATNAKALA, Presiding Officer

75 feeel, 2 wRad), 2021

PI1.3A1.101.—3IENRD aTg STAFIH, 1947 (1947 BT 14) B ORI 17 B TFARV H Dl ARPR
FACH! I 6 Fdgdd & Hag FASThl 3R I9d HHGRI & a4 rdy H ffdse sienfie faars
BEd AR NG BT FTAR & Uare (Fed G 15,/2013) B TSR SRl 8, S daid
TBR Pl 02.02.2021 BT YT FIT o |

[¥. Te1-12012 /70 / 2012-3MMS3TR (1-1)]
S1. &1, ) Afd
New Delhi, the 2nd February, 2021

S.0. 101.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 15/2013) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court—Bangalore as shown in the Annexure, in the industrial dispute between the management of Karnatka
Gramin Bank and their workmen, received by the Central Government on 02.02.2021.

[No. L-12012/70/2012-IR(B-1)]
D. GUHA, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BANGALORE

DATED :22"° JANUARY, 2021
PRESENT : JUSTICE SMT. RATNAKALA, Presiding Officer

CR 15/2013

I Party II Party
Sh. T. S. A. Swamy, The Chairman,
S/o T. R. Siddappa, Karnataka Gramin Bank,
Parvathi Nilaya, 8" Main, 5" Cross, P.O No. 55, Gandhinagar,
‘B’ Block, Vidyanagara, Bellary - 583 103.
Harihara - 577 601.
Appearance
Advocate for I Party :  Mr. R. Nagendra Naik

Advocate for Il Party :  Mr. B. C. Prabhakar
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AWARD

The Central Government vide Order No. L-12012/70/2012-IR(B-I) dated 21.03.2013 in exercise of the
powers conferred by Clause (d) of Sub-Section (1) and Sub-Section2(A) of Section 10 of Industrial Dispute
Act, 1947 (for brevity ‘the Act’ hereafter) referred the following Industrial Dispute for adjudication.

“Whether the action of the management of Pragathi Gramin Bank, in dismissing the services of
Sh. TSA Swamy, workman is proper and justified? If not, to what relief and other benefits is the
workman is entitled to?”

1* Party is the former employee of Erstwhile Pragathi Gramin Bank presently Karnataka Gramin Bank
who is dismissed from service as a measure of punishment by 2" Party Management vide order dated
22.09.2011. The punishment was imposed on certain charges came to be proved against the workman in the
Domestic Enquiry held by the 2™ Party. He was appointed on 31.01.1984 as a Clerk cum Cashier and has
worked in various branchs of the erstwhile Chitradurga Grameena Bank which was subsequently merged with
Pragathi Gramin Bank.

2. In his claim petition, the 1* Party claims that, he was issued notice dated 16.12.2009 calling for his
explanation to the allegations contained in the Preliminary Investigation Report: he replied to the notice denying
the allegations and requested to furnish better particulars. Without complying to his request 2™ Party issued a
Charge Sheet on 28.01.2010. 2™ Party issued modified Charge Sheet on 21.07.2010: he replied to the charge
sheet denying the allegations: the Domestic Enquiry conducted against him is in gross violation of principles of
natural justice: as per the Charge Sheet allegation 1% Party colluded with the Branch Manager, since the
allegations are joint and common, common enquiry should have been held against himself and Branch
Manager: he has been singled out and victimized. The Branch Manager who faced similar allegation is still
working in the Branch: his dismissal is illegal: he had demanded number of documents for his defence: same is
neither denied nor acceded to by the Disciplinary Authority: without considering his request the entire enquiry
is completed. In his absence Enquiry continued, even before he submitted his written brief the finding of
Inquiry Officer was recorded: though the witnesses had deposed contrary to the charge, same was not
considered. The punishment imposed is disproportionate, arbitrary and illegal. He is not gainfully employed
anywhere.

3. The 2™ Party contested the claim, denied the claim statement averments regarding the procedure of
enquiry, legality of the punishment order etc., and sought to justify the action taken against the 1% Party
workman.

4. On the rival pleadings of the Parties a Preliminary Issue touching the validity of the Domestic Enquiry
was framed.

The 2™ Party submitted their documents and same were marked with the consent of the 1% Party. It
was submitted for the 1¥ Party that after receipt of the Charge Sheet 1% Party participated in the enquiry along
with his defence representative and cross examined all the three management witnesses: on that the Preliminary
Issue was answered affirmatively in favour of 2™ Party Management endorsing the validity of Domestic
Enquiry.

5. 1** Party workman adduced further evidence about his unemployment. He produced judgment passed
by Criminal Court on 26.05.2020 whereby he was acquitted of the offences punishable under Sec 420, 409 and
465 r/w 34 of IPC (on identical charges as that of disciplinary proceedings). In the criminal case the then
Branch Manager was a co-accused with him.

6. The epitomise the allegation in the Charge Sheet, while working at Chikka Yemmiganoor Branch of
the 2™ Party as Clerk cum Cashier between 04.06.2004 to 18.07.2009,

Firstly, on maturity of a fixed deposit No. 08/04 for Rs. 2,602/- which was held for collateral security
for a loan bearing No. PSE3/02 (there was no lien / discharge): without crediting the amount to the loan, he
credited the amount to the loan holder / Smt. Prema Shilpachar’s SB Account No. 1465 on 05.03.2005: he
withdrew Rs. 2,100/- from the account through a forged withdrawal slip which was prepared and posted by him
in the system: to suppress the transaction from the knowledge of the Account holder he did not enter the
transaction in the Passbook, though the later transactions in the account are noted in the Passbook. He entered
the balance in the Passbook on 23.06.2005 as Rs. 961/- by noting it as Corrected Balance.

Secondly, on 16.09.2002 sum of Rs. 11,755.20 being the Crop Insurance settled amount was credited
to SB A/c bearing No. 2492 of Sh. Mahadevappa but information of credit was not informed to the Customer.
On 19.07.2005 the Account Holder had availed PKCC 34/05 of Rs. 45,000/-: out of the loan proceeds of
Rs. 45,000/- the customer was paid Rs. 34,000/- and a KDR receipt for Rs. 11,000/- was issued to the Customer
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but without accounting in the Books of the Bank Rs. 11,000/- was transferred from the Account of the Customer
to KDR, he transferred the SB Debit and KDR Credit slip into the System, as he was the Cashier on the day and
also had performed the function of Clerk at the counter. To hush up the fraudulent transactions, new Passbook
was issued to the customer though it was without any specific official reason. The old Passbook obtained from
the Customer was destroyed. In connivance with the Manager / Sh. Guheshwar he defrauded the customer of
Rs. 11,000/-, falsified the official records and destructed the evidence.

Thirdly, Rs. 11,755.20 being the Crop Insurance settled amount was credited to the Account of
Sh. Rangappa SB 227 on 16.09.2004 but the information was not provided to the customer. On 22.11.2004 Sh.
Rangappa remitted Rs. 4,000/- in cash with a request to invest the same in KDR: though he gave KDR receipt
signed by Sh. Guheshwar to the Customer did not account in the books of Bank and misutilised the same. He
obtained the signature of the Customer fraudulently on Blank withdrawal slip and transfer debit slip.
Sh. Guheshwar, Manager filled in the Blank debit slip for Rs. 4,000/- and got transferred Rs. 4,000/- to KDR
instead of accounting the cash remitted by the Customer. On 22.11.2004 previously obtained withdrawal slip
was filled up for Rs. 7,750/- and the amount was fraudulently withdrawn from the SB Account: on 31.07.2006,
the Customer was asked to close SB 227 without any specific official reason and signature of the customer was
obtained on the request letter for closure of the SB: accordingly SB 227 was closed on 31.07.2006 and a New
SB 6133 was opened. The current Passbook was collected from the customer and is destroyed. Thus, amount
of Rs. 11,750/- being the Crop Insurance claim settled amount is misappropriated by CSE and
Sh. Guheshwar, Manager with mutual connivance.

Fourthly, in connivance with Sh. Guheshwar / Manager CSE has defrauded another customer K. B.
Ramesh SB 1306 of Rs. 8,900/- out of Rs. 8,933/- / Crop Insurance Settled amount.

Fifthly, he has misappropriated Rs. 7,053.10 with the accrued interest of Rs. 446.90 which was the
Insurance Settled amount of the Account Holder T Rajappa SB 2238.

7. During the enquiry the 1* Party availed the assistance of a co-employee as Defence Representative.

8. The first witness was Sh. K B Ramesh / MW-1, the Account Holder of SB 1306 pertaining to Charge
No. 4. He deposed that he has not received Crop Insurance settled amount of Rs. 8,933.90 which was settled
during 2004: when he came to know through other customers about the Crop Insurance Settlement he enquired
with the Bank officials but they did not reply. This fact was not displayed on the notice board, he believed that
there was no Insurance Settlement. On coming to know of the Insurance Settlement he lodged a complaint.
The withdrawal slip is signed by him but he has not received the amount nor is aware of the transaction. He
doubts that the withdrawal slip is obtained from him without his knowledge in the bank as the customer obliged
to the officers to put signature accordingly to their instructions in normal course.

During the cross examination it was elicited that no injustice or fraud is caused to him by the CSE.
But during re-examination he admitted that he has given the complaint to the Investigating Officer.

MW-2 / Smt. Prema Shilpachar SB Account Holder bearing No. 1465 (pertaining to Charge No.1) was
the next witness. She deposed that in the year 2004 she deposited an amount of Rs. 2,602/- under Fixed
Deposit, but this amount is not received by her so far. During her cross examination it was elicited that she has
not lodged complaint about the Crop Insurance against the CSE and further states that no injustice is caused to
her by the CSE. However, during her re-examination she stated that she lodged a complaint as per ME-4 on
coming to know from the investigating Officer about settlement of Crop Insurance which is not received by her,
she came to know about the missing entries in her Pass Book through the Investigating Officer.

The third witness was Sh. M Guruprasad Rao / Investigating Officer, he deposed to the effect that
fraud in the branch came to light on 19.02.2009, during the course of field visit by Internal Inspectors: out of 71
Crop Insurance Settlement, 28 cases were thoroughly investigated based on written complaints of the
Customers: the modus operandi was - fraudulent withdrawal of Crop Insurance settled amount - customer was
unaware of credit of the crop insurance amount, since the same was not entered in the Passbook: in case of
deposits fraudulently drawn and misappropriated - the matured proceeds were withdrawn through pre-obtained
withdrawal slips - amount drawn in excess of the remittance made to the KCC account where the principal
amount is adjusted by the Bank Staff. The Investigation Report along with the material documents were
marked as exhibits. The documents pertaining to Charge No. 2, 3 and 5 were also marked through him. The
statements given by the Account Holders namely Sh. Mahadevappa, Sh. Rangappa and Sh. T Rajappa recorded
by the witness corroborating the Charge Sheet allegations were also got marked through him. By that time the
customer Sh. Rangappa had already expired. During his cross examination he stated that, though there was no
written complaint from the parties on the basis of the special report submitted by Internal Inspectors that during
his spot Inspection / field visit many customers made allegations against CSE and Sh. Guheshwara, the
Investigation was entrusted to him. He further stated that the Internal Inspector Narasa Reddy submitted his
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Report regarding Crop Insurance Amount settled in the year 2004: during his Investigation, the Branch did not
make available the documents pertaining to Display of the details of Crop Insurance Settled Accounts — in 71
cases Crop Insurance was settled in the year 2004. He admits that the statement of the CSE is not recorded
during his investigation.

9. On conclusion of the evidence of the Management, the CSE did not opt to adduce rebuttal evidence
neither did he submit his written brief. The Enquiry Officer appreciating the evidence of the Management
witness coupled with the documentary proof as held that the charge is proved.

10. It is a fact from records that, the 1** Party had not submitted his reply to the Charge Sheet nor did he
adduce rebuttal evidence within the time stipulated by the Enquiry Officer. In the given circumstances his
defence has to be inferred from the tone of his cross examination to the Management witnesses. During the
cross examination of MW-1 and MW-2, defence had successfully elicited that no injustice was done to them.
Neither of them had any specific allegation against the 1* Party workman.

11. In the body of his Report, the Enquiry Officer in respect of each charge has considered the relevant
Investigation Report, documents pertaining to the specific charge and the evidence of the witnesses. Out of the
five instances of fraudulent withdrawals, one of the customers Sh. Rangappa was no more and two
customers namely Sh. Mahadevappa and Sh. T Rajappa were not examined.

12. It was the case of the prosecution that in the regular Inspection of the Branch conducted by Sh. Narasa
Reddy/Inspecting Officer, investigation was initiated which ended in the Investigation Report by MW-3.
During the course of investigation the Investigating Officer had received the complaints from all the five
customers: MW-2 Smt. Prema Shilpachar had alleged that the Manager had obtained her signature on blank
cheque: Sh. K B Rameshappa and Sh. T Rajappa did not point out the 1% Party workman specifically for not
crediting the Crop Insurance Settlement to their Accounts. Probably that made the Enquiry Officer to observe
that “....they would not know what goes after they remit money or before they get money, if a prudent customer
is not expected to be well versed in the nuances of Banking: what is done, who done it, how do they do it, what
happens then etc. Naturally they look upon to the Manager for all their needs and they complain against the
Manager”.

However, the Enquiry Officer has not imported any extraneous material to record his finding. That
prompts me to endorse the Enquiry Report as not perverse or arbitrary.

13. Before the Disciplinary Authority the 1% Party in response to the Enquiry Report submitted a 35 page
brief. The Disciplinary Authority proposed the punishment of dismissal with an opportunity of personal hearing.
The Disciplinary Authority dealt with his defence in a chronological order. His grievance to the Enquiry Report
was - not examining three of the customers, so that he could have cross examined them. MW-1 and MW-2 did
not dispute their signatures on the withdrawal slips - neither the old nor the new Passbook were produced - there
was no proof about destroying the old Passbook - the slips referred to in the Charge No. 3 was genuine and the
counter foils were not produced - customers named above admitted that Crop Insurance amount is withdrawn by
them - the complaints were prepared at the instance of the Investigating Officer - the Presenting Officer
chorused with the Enquiry Officer and the Investigating Officer - Sh. Guheshwar was not summoned to the
enquiry, except the evidence of Investigating Officer there was no other evidence to the Enquiry Officer to
record the finding of guilt - the Investigating Officer’s contention that without mentioning each transaction the
CSE had put current balance in the Passbook which does not amount to fraud - the complainants had not
blamed the CSE, it’s merely after 5 years the complaints were made.

The Disciplinary Authority addressed the above defence points convincingly and proceeded to impose
the punishment of dismissal. The Appellate Authority gave its audience in a personal hearing held on
22.09.2011. The Appellate Authority also addressed the grounds of appeal but did not find any merit.

14. The 1% Party before the Disciplinary Authority among other things had contended that
Sh. J. S. Guheshwar has paid the amount involved in fraud, and hence it is evident that he alone has swindled
the money: the case against Sh. J. S. Guheshwar has been viewed very leniently and this case merits a similar
treatment without discrimination. The Disciplinary Authority brushed aside his contention on the ground that,
punishment imposed on Sh. J. S. Guheshwar was on the facts and circumstances of the case against him. In my
opinion, by introducing the above contention for the first time before the Disciplinary Authority, the 1* Party
indirectly admits that there were fraudulent transactions during his tenure in the Branch. Since
Sh. J. S. Guheshwar is of managerial cadre rightly the Disciplinary Authority has dealt their cases separately.

15. During his argument the 1* Party had produced the certified copy of the judgment from the Criminal
Court wherein he was prosecuted on the very same allegation for the offences punishable under Sec 420, 409
and 465 r/w 34 of IPC. He was arrayed as second accused along with first accused Sh. J S Guheshwara. The
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Investigating Officer of the present case, Sh. M Guruprasad Rao was examined as PW-30 and 19 victims of the
incident were examined as PW-8 to PW-27: PW-8 to 27 turned hostile to the prosecution case, the evidence of
PW-31 was not trusted by the learned Court and both the accused were found not guilty and acquitted of the
charges. However, acquittal from the Criminal Court need not have any bearing on the Departmental Enquiry.
The parameter for adjudication in a criminal case is “proved beyond all reasonable doubt” whereas the
Disciplinary Action is founded on the parameter of “preponderance of probabilities™.

In the judgment of Karnataka Power Trans. Corp. Ltd. ... vs Sri C Nagaraju on 16 September, 2019
Civil Appeal No. 7279 of 2019 (Arising out of SLP (C) No. 25909 of 2013) it was held that, “.... the acquittal
by a Criminal Court does not preclude a Departmental Inquiry against the delinquent officer. The Disciplinary
Authority is not bound by the judgment of the Criminal Court if the evidence that is produced in the
Departmental Inquiry is different from that produced during the criminal trial. The object of a Departmental
Inquiry is to find out whether the delinquent is guilty of misconduct under the conduct rules for the purpose of
determining whether he should be continued in service. The standard of proof in a Departmental Inquiry is not
strictly based on the rules of evidence. The order of dismissal which is based on the evidence before the Inquiry
Officer in the disciplinary proceedings, which is different from the evidence available to the Criminal [13]
Court, is justified and needed no interference by the High Court”.

The recent judgment of the Apex Court reported in (2018 1 SCC 285) Management of Bharat Heavy
Electricals Ltd vs. M Mani, rules contrarily. In the said case, the Departmental Enquiry was held in accordance
with law independently of criminal case and the charge against the delinquent employees was proved. The
Apex Court in the given circumstances stated “this Court has consistently held that in a case where the Enquiry
has been held independently of Criminal proceedings, Acquittal in criminal court is of no avail....”

16. The 2™ Party Banking Institution being a creation of the statute under RRB Act, 1976 thrives on
honest and indefatigable efforts, good management and co-operation of the employees. The Bank is handling
public money, high degree of honesty, integrity, devotion to duty, promptness in discharging the duties and high
sense of discipline is expected from the employees. Any deviation from the above qualities renders an
employee unacceptable to the Institution.

17. Though I endorse the Enquiry Report, while coming to the question of punishment I have difficulty to
say the same. Having allowed Sh. J S Guheshwar to continue in service who is a Party to the alleged
misconduct with the 1* Party workman the action of the Disciplinary Authority smacks victimization and
discrimination. The financial implication from the alleged misconduct having been mitigated by
Sh. J. S. Guheshwar, the 2™ Party ought not have imposed the capital punishment of dismissal from service
against the 1% Party workman alone.

18. In that view of the matter, I am inclined to hold that, the action of the Management is not proper and
justified and calls for interference in exercise of jurisdiction vested with this Tribunal under Sec 11-A of
‘the Act’.

19. In the usual course whenever the punishment of dismissal is held illegal, the eventuality would be
reinstatement with or without back wages, but in the case on hand, I have observed from the record that before
the Disciplinary Authority during the personal hearing he had stated that “/ am not financial bad, I have been
doing philanthropic activities by educating few children. I have a good social status....” In his claim statement
he had stated that after his dismissal he is dependent on the salary of his wife. That persuades me to hold that
reinstatement is not a dire necessity for him, that apart he is already aged 58 years. In the given circumstances
in my considered opinion if the order of dismissal modified to order of Termination with all terminal benefits
towards 17 years of service rendered by him to the 2™ Party, would suffices to meet the ends of justice.

AWARD
The Reference is accepted.

The action of the Management of erstwhile Pragathi Gramin Bank Presently Karnataka Gramin Bank
in dismissing the service of Sh. T S A Swamy 1% Party workman is not proper and not justified.

The dismissal order is modified to termination order with terminal benefits towards the services
rendered by him to the 2™ Party.
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2" Party is directed to release the monetary benefit within 40 days from the date of publication of the
Award lest it shall carry future interest at the rate of 6% p.a.

(Dictated to o/s Steno, transcribed by her, corrected and signed by me on 22™ January, 2021)
Justice Smt. RATNAKALA, Presiding Officer

5 foeell, 2 wRad), 2021
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[}, TA-12012 /03 / 2017-3MM3MR (§1-1)]
S1. &1, ) Afd
New Delhi, the 2nd February, 2021

S.0. 102.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 14/2017) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court-Bangalore as shown in the Annexure, in the industrial dispute between the management of Karnatka
Gramin Bank and their workmen, received by the Central Government on 02.02.2021.

[No. L-12012/03/2017-IR(B-1)]
D. GUHA, Under Secy.

ANNAXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT
BANGALORE

DATED : 22"° JANUARY, 2021
PRESENT : JUSTICE SMT. RATNAKALA, Presiding Officer

CR 14/2017
I Party II Party
Sh. J. N. Murthy, The Chairman,
S/o. K. Narayanappa, Karnataka Gramin bank,
Jarabandahally village, P. B. No. 55, No. 32,
Manchenahally (Hobli), Sangakal Road,
Gowribidanure Taluk, Gandhinagar,
Chikkabalapur - 562 101. Bellary - 583 103.
Appearance
Advocate for [ Party :  Mr. B.M. Madhava
Advocate for Il Party :  Mr. B. C. Prabhakar
AWARD

The Central Government vide Order No. L-12012/03/2017-IR(B-I) dated 08.05.2017 in exercise of the
powers conferred by Clause (d) of Sub-Section (1) and Sub-Section2(A) of Section 10 of Industrial Dispute
Act, 1947 (for brevity ‘the Act’ hereafter) referred the following Industrial Dispute for adjudication.

“Whether the action of the management of Pragathi Krishna Gramin Bank, Bellary, in
dismissing the services of Sh. J. N. Murthy, workman, w.e.f. 04.03.2011 is legal and justified.
If not, what relief the workman is entitled to?”

The 1* Party is the former employee of the erstwhile Pragathi Krishna Grameena Bank, presently
Karnataka Grameen Bank, who is dismissed from service, on certain charges of misconduct came to be proved
against him in a Department Enquiry. In his claim petition, he challenges his dismissal order on the ground that
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the internal Domestic Enquiry and the Police Enquiry on the same allegation started simultaneously against him,
violating the guidelines of the Higher Court — the Enquiry was held without providing him fair opportunity —
Enquiry Report is biased. Though, he appeared before the Enquiry Officer at a later stage, fair opportunity to
cross examine the Management Witness was denied to him. The Enquiry Report has not considered his defence.
The punishment order based on such Enquiry Reports is liable to set aside.

2. The 2™ Party contested the claim, denied the allegations against the procedure of Enquiry, Enquiry
Report and sought to justify the action taken against the workman.

3. On the basis of the pleadings, a preliminary issue was raised pertaining to the procedure of Enquiry.
The Enquiry Records including the D.E. records produced by the 2™ Party were marked as Ex M1 to M10. On
hearing both the parties, the issue was answered in the affirmative upholding the fairness and correctness of the
Domestic Enquiry. Both parties have submitted written arguments.

4. The 1% Party was charge sheeted in respect of 8 misconducts. The misconduct with the details of
alleged shady transactions was narrated in the Charge sheet.

To epitomise the allegation against him,

While working as the Clerk-cum-Cashier at Yellodu Branch between 19.07.2003 till his suspension on
21.04.2008,

i)  He misappropriated an amount of Rs. 30,000/- he fraudulently withdrew from the account of the
customer Sh. Sendi Narayanapppa, SB A/c. No 773 and withheld Rs. 63,000/- cash received from the
account holder from accounting in the books of the Bank and destroyed the credit challans through
which he had remitted the amount, he deliberately made fictitious entries in the passbook, thus,
tampered the official records of the Bank.

i) He received Rs. 2,149/- on 04.09.2006 and Rs. 5,970/- on 27.10.2006 from the customer of the
Branch Ishwarya Mahila SHG, Bullasandra, SB 3319. He issued the counterfoils and made entries in
their passbook and initialled the entries he had posted in the passbook. He failed to account the same
in the books of the Bank. Thereafter, he destroyed the foils of the credit challans through which the
SHG remitted the amount for crediting into their SB account.

iii) The customer Sh. Narayana Swamy, SB A/c No. 167, remitted an amount of Rs. 3,000/- on
14.01.2008 and Rs. 9,500/- on 01.02.2008. The remittances were handed over to CSE while he was
at the cash counter. He issued counterfoils and made entries in the passbook. On 20.03.2008, the
account holder remitted Rs. 1000/- at the cash counter. Though the CSE received the same and made
entry in the passbook, did not give him counterfoil. The entries he had made in the passbook do not
match with the entries found in the ledger sheet of the account. Thus, he has misappropriated
Rs. 13,500/- received from the customer, destroyed the credit challans, made entry in the passbook of
the customer to make him believe that amount is duly credited to his account.

iv) Indira Priyadarshini Stree Shakthi SHG, Bandameeda Tanda remitted cash of Rs. 2,210/- on
17.08.2007 to their SB A/c 2897. CSE returned the passbook duly making a credit entry in the
passbook and authenticated the said entry. He also issued the counterfoil. He did not account the
money so received in the books of the Bank and misappropriated the money and destroyed the foil of
the challan.

v) The account holder Sh. B.A. Nagaraj Reddy remitted Rs. 24,000/- to his SB A/c No. 296 on
17.12.2007. CSE received the cash, entered the same in the passbook but did not account the money
so received in the books of the Bank and made credit entries in the passbook of the customer with
ulterior motive. Out of Rs. 24,000/- he has remitted Rs. 2,500/- + Rs. 1,200/- + Rs. 5,500/- + Rs.
1000/- + Rs. 1,200/- on even dates. The pay in challans for the credits are made in CSE’s hand
writing and is remitted to his SB A/c no. 296. He has misappropriated a net sum of Rs. 13,800/- out
of the amount of Rs. 24,000/-.

vi) The account holder Sh. N laxmipathi Reddy remitted Rs. 55,000/- on 06.07.2007 and Rs. 40,000/- on
31.12.2007 for credit into his SB A/c no. 2619. The CSE received the amount and gave counterfoils
and made entries in the passbook. The customer approached CSE on 21.05.2007 for withdrawal of
Rs. 13,000/-. However, CSE debited Rs. 20,000/- to his account using a forged withdrawal slip and
paid Rs. 13,000/- only to the customer and withheld balance of Rs. 7,000/- and falsely entered the
debit entry in his passbook as Rs. 13,000/-. Further, CSE transferred sum of Rs. 8,000/- to his SB
A/c No. 4043, which does not belong to the customer, unauthorizedly on 05.06.2007, forging the
signature of the customer on the debit slip. On 23.08.2007, CSE unauthorisedly credited a sum of
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Rs. 5,000/- to make up for the amount of loose leaf (Rs. 10,000/-) that customer had presented for
payment. CSE has shown inflated balance in the passbook of the customer to mislead him. He made
two personal payments to the customer — Rs. 60,000/- on 09.02.2008 and Rs. 20,000/- on 26.02.2008
and made entries in the passbook as though they are the payments made from his SB account, thus,
falsified the official records of the Bank.

vii) On 14.02.2008, Sh. Yama Reddy, SB A/c No. 818, remitted Rs. 10,000/- at cash counter: CSE issued
a counterfoil to him and entered the impugned transaction in the passbook. But, CSE has not
accounted the above amount in the books of the Bank and misappropriated the amount, destroyed the
main foil of the challan and made fictitious entries in the passbook.

viii) The Kalki Bhagavana Geetha Stree Shakthi SHG, Kambalpalli, SB A/c no. 3471 remitted Rs. 1,520/-
on 04.09.2006, Rs. 3,205/- on 07.05.2007, Rs. 3,820/- on 14.06.2007 and Rs. 4,450/- on 25.03.2008.
CSE received the cash, issued counterfoil to them for the amount and made entries in the passbook,
but did not account the amount in the books of the Bank and intentionally destroyed the credit
challan. Though, they did not remit any amount on 18.01.2008, he made an unauthorised credit of
Rs. 8,545/- to the customer’s account to make up the balance in the ledger so that cheque they had
presented that day could be passed. He has misappropriated a sum of Rs. 12,995/- of the customer
and out of the said amount, credited Rs. 8,545/- to the account and permanently misappropriated
Rs. 4450/-.

ix) The account holder of SB 1681, CN Adinarayanappa remitted Rs. 10,000/- on 13.12.2007 at cash
counter and CSE issued counterfoil to him, entered the transaction in the passbook but did not
account the amount in the books of the Bank and misappropriated the amount. He has destroyed the
main foil of the challan and made fictitious entries in his passbook.

x) The account holder of SB 2903, Jyothi Stree Shakthi SHG, Yellodu, remitted Rs. 10,300/- on
13.03.2008 and Rs. 3,180/- on 24.03.2008 at the cash counter, CSE issued counterfoils to them and
entered the impugned transactions in the passbook, but did not account the amounts in the books of
the Bank and misappropriated the amount. He has destroyed the main foils of the challans but made
fictitious entries in the passbook.

His above acts are in contravention within the meaning of Regulation No. 17 and 19 of Pragrathi Gramin
Bank (Officer and Employees) Service Regulation 2005, punishable under Regulation No. 38(II) (b) of the said
Service Regulation.

5. During the Enquiry, prosecution examined 15 witnesses and produced documents M Ex-1 to
M Ex-120. The witnesses were cross-examined by the defence. Neither any rebuttal evidence was let in nor any
defence document was marked. Both parties submitted their written pleas.

The Enquiry Officer has given his elaborated finding in his own handwriting. For each charge, he has
given his finding with a separate table detailing the supporting oral and documentary evidences adduced, dates
of enquiry. However, all the charges were held proved.

The 1* Party’s response was called for to the Enquiry Report. The CSE gave his brief response that
Enquiry Officer was totally biased and requested to consider the contentions raised in the defence brief
submitted by him before the Enquiry Officer.

6. The Disciplinary Authority vide confidential letter dated 29.01.2011 on analysis of the relevant
records, proceedings of Enquiry, findings of the Enquiry Officer and submission of the 1* Party regarding
findings of Enquiry, concurred with the views of the Enquiry Officer and held that he is guilty of charges and
proposed the punishment of ‘Dismissal’ in terms of Regulation No. 39 (2) (b) (vi) of Pragathi Gramin Bank
(Officers and Employees) Service Regulations, 2010: opportunity of personal hearing was also granted by
scheduling the hearing date but the 1* Party pleaded that he is in his rest period on the advice of his doctor. The
2" Party scheduled another hearing date for the personal hearing, same was served on him but he did not avail
the said opportunity.

The Disciplinary Authority concluded that he is not desirous of availing opportunity of personal
hearing and making submissions on proposed punishment and confirmed the punishment of dismissal already
proposed.

7. In the Written argument, the 1* Party has taken exception on the procedure of the Enquiry. He alleges
that the Enquiry Officer was biased for not examining the witnesses afresh in his presence.

It is noticed from Records that 1* Party since did not attend the Enquiry, the Enquiry Officer had
recorded the statements of the 15 Management Witnesses ex parte.
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After the appearance of CSE, he cross-examined all the prosecution witnesses with the assistance of his
defence representatives.

8. Before this Tribunal during Enquiry on preliminary issue in respect of fairness of Domestic Enquiry
that was held against him, the 1** Party consented to mark the D.E. records and not let any evidence venting out
his grievance in respect of procedure of the Enquiry. On taking note of the fact that, he had availed all
opportunity to contest the charge, had cross examined all the Management Witnesses and had submitted his
written plea, the preliminary issue was held in the affirmative, holding that 2™ Party has conducted the
Domestic Enquiry in a fair and proper manner. In that view of the matter, at this stage, the 1* Party cannot
reiterate his allegations regarding the procedure of Enquiry.

9. During the Enquiry, the Management examined 2 witnesses, each on behalf of Self Help Groups: those
witnesses were the office bearers who were the joint custodians of the accounts of their respective Association
in the Bank. Interestingly, the Enquiry Officer recorded their joint depositions. Recording the joint statements
though is unknown to the law, we shall be reminded that it is the Domestic Enquiry where strict rule of
procedure contemplated by Civil Procedure Code, 1908 or Evidence Act, is not expected to be followed
verbatim.

Another fold of 1% Party’s argument is, original documents were not delivered to him on the ground
that they were in the police custody.

In this regard, he has to be reminded that he was entitled for copy of the original documents, not the
original documents itself, the Photostat copies of the documents were marked prior to his appearance before the
Enquiry Officer. But during the cross examination of management witnesses, no where it was suggested that the
management exhibits are concocted documents. He had every opportunity to produce rebuttal evidence
questioning the veracity of the Management documents, which he did not avail. He is also pointing on the
Hand-writing expert’s report for not examining him during the enquiry. The witnesses / aggrieved customers
have appeared before the Enquiry Officer and had categorically denied the signatures, which were forged. The
Manager of the Branch / MW-14 had identified the handwriting of the CSE. Handwriting Expert’s Report was
one of the circumstances which contributed for Investigating Officer’s Report. The Enquiry Officer’s Report is
founded on independent evidence adduced by witnesses before him.

10. Further, the defence argument in respect of the findings of charge no. 1 is, there was no evidence to
prove that the credit slip challans were destroyed by CSE: the original passbook were not produced during the
Enquiry: in respect of the transaction between the period June 2006 to June 2007, the complaint was given only
during September 2009, only at the request of Branch Manager. The cash Receipt and Payment Register
(shroff) of the transaction date was not produced to prove the allegation.

But, when MW-1 was subjected for cross-examination, there was no question denying the charge
allegations, his cross examination evidence further asserted that while withdrawing the cash, CSE used to fill up
the form and also passbook for him. He asserts his complaint is true and signature borne on it is his own. He
suspects CSE for the difference in the entries since he was the cashier. It is noticed from proceedings of
Domestic Enquiry that during the proceedings of 10.03.2010 on CSE’s request, he was furnished the cash
receipt scrolls of 20.03.2008, 06.07.2007, 11.03.2008 and 21.05.2007. Nothing prevented him to confront the
relevant cash scrolls to the Investigating Officer or the Bank Manager during their cross examination to
contradict the charge allegations. Throughout, the allegations against him was, he has destroyed credit challans
since he had not posted the credit entries in the Book of Accounts. Then where is the question of production of
credit scrolls?

His grievance in respect to the finding on Charge no. 2 is, the witnesses had no authorisation to remit
the cash, the counterfoil was not purposely produced, the entries in the passbook and the Bank account not
tallying is a common error, the credit receipt slips and the cash receipt register was not produced.

The witnesses are MW-8 / one Smt. Y. Laxmi Devamma and Smt. Varalaxmi. During the cross-
examination also, there was no suggestion disputing the charge allegations. It appears the defence was
convinced by the answers of the witnesses that they are in receipt of the amounts alleged to have been
misappropriated.

As regards Charge no. 3 is concerned, the allegation is, while the ledger pass sheet shows the balance
of Rs. 34,362/-, as per the passbook, it is Rs. 48,830/-. Thus, he misappropriated Rs. 13,500/-. As per the
ledger pass sheet, Rs. 6500/- is withdrawn by the party on 21.02.2008 and Rs. 1000/- on 20.03.2008, which is
not entered in the passbook. But, the customer has not commented in this regard.

If that is so, still he is responsible for the difference in the entries, which is posted by him in the ledger
sheet and entered in the passbook. Even after withdrawing Rs. 6,500/- by the customer, still he was to answer
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about Balance Rs. 4,000/-. During the cross examination of Narayana Swamy / MW-4, there was no specific
question to him about the transactions posted in the ledger sheet and entered in the passbook.

In respect of Charge No. 4, the pith of the allegation is recording joint statement and delay in filing the
application and not producing the cash receipt slip.

In the preceding Para’s, the allegations of non-production of cash receipts are already addressed.

The procedure of Enquiry having already held fair and proper, reasons for delay in lodging the
complaint ought to have been extracted during the cross examination of the witness.

Regarding Charge No. 5, the grievance on the Enquiry finding is, recording of statement by the
Investigating Officer in a question and answer form: there is variance between the statements given by him on
22.04.2008 and 23.04.2008.

It is noticed from the evidence before the Enquiry Officer, and above fact was brought to the notice of
MW-7, he stated that he has clarified the matter in his complaint. Though, now the 1% Party contends that it was
MW-7 himself who had remitted the amounts, no such question was put to MW-7 during the cross examination.

Regarding Charge No. 6, the allegations is, the statement given by the customer Sh. N Lakshmipathy
Reddy / MW-5 before the Investigating Officer is not in his handwriting and it is in a printed format in question
and answer form. Credit receipt slips given by the Cashier to the party are not produced: the handwriting in his
Passbook is not proved to be that of CSE. It was for the Manager to verify the cash paid cheques everyday at
the time of closing the cash and to tally the cash.

In this regard, one has to be reminded that the investigation material is not a statement taken on oath, in
this case since the customer Sh. Lakshmipathy Reddy is examined as witness, no objection can be entertained to
the manner in which the probe was conducted. During the cross examination, MW-5 stated that he had given
complaint on an appropriation that the difference was Rs. 40,000/-, however, subsequently the Manager and
officials on verification informed him that the difference is Rs. 25,000/-: he had clearly stated that during his
Bank visit, he used to hand over the cash to the CSE and also further stated during re-examination that the
challan and withdrawal slip used to be filled up by the CSE. He pointed towards CSE for the discrepancy in his
SB Account. Surprisingly, there was no cross examination to the witness.

Regarding Charge no. 7, 8, 9 and 10, very same defence as regarding the earlier charges is taken.

11. The Enquiry Officer has recorded his general observation on the deposition of the Investigating Officer
/MW-15 that, on receiving complaint from S Venkatachalapathy, he had issued a letter to the CSE to give him
one opportunity, though, the letter was served on the CSE, he did not co-operate and did not appear before the
Enquiry Officer: in the said circumstances, the Investigating Officer considered the complaints of the 42
aggrieved customers, interacted with them, obtained their statements, related cheques, counterfoils and
passbooks: he also collected the documents, which bear the original signature of the CSE: he collected the Bio-
data cum Casual Leave Register Extract from the Bank for comparing the specimen signature and initials of
CSE. The modus of mis-appropriation done by the CSE is deposed by MW-15: considering all the relevant
material in his Investigation Report, he arrived at the gross mis-appropriation of Rs. 15,58,184/- from 42 cases.
Out of this amount, Rs. 8,51,985/- is already made good by the CSE himself by debiting to Sundry Assets
Account. MEx-86 is the documentary proof whereby CSE made good the misappropriated amount of
Rs. 7,78,019/-. The customers have deposed that they have received the misappropriated amount from the
Bank. The Enquiry Officer also had noticed that during the entire period of 28 months from January 2006 to
April 2008, CSE had not availed any sick leave / PL nor attended any trainings and was not sent on any
deputation either: he availed only 9 days CL during 28 months — he avoided taking leaves just to hide his
misdeeds which may get exposed if he avails leaves and some other staff gets access to the transaction in the
Branch.

The Enquiry Officer further referred to the evidence of MW-12 the Manager of the Branch wherein he
had deposed that entries in the SB passbook do not tally with the actual entries in the Bank’s Book.

The evidence of MW-14, the previous Manager of the Branch, is relied whereby he identified the
handwriting of CSE in the SB Passbook, withdrawal slips, SB Paying slip, SB Debit and credit slips.

The Enquiry Officer has also taken note of the delay tactics adopted by the CSE, he appeared before
the Enquiry after about 10 months for cross examination of the witnesses, though cross examination was done
after a lapse of 10 months from the date of their examination in chief evidence, the witnesses had deposed
correctly. The CSE had not disputed their depositions and the veracity of any of the material evidence marked
as Management Exhibit. The act of misappropriation of funds was not at all disputed by the defence
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representative and he did not take initiation either to bring any defence witness or any material evidence as
defence exhibit. Thus, he concluded that all the charges are proved.

12. I am convinced that the Enquiry Officer has founded his finding on analysis of the documents
supported by the evidences of customers / complainants, the Bank Manager and the 1.O. / MW 15. 1% Party’s
handwriting is identified by MW-14 who had worked in the Branch between 2003 to 2005. The allegation is
that of fraudulent withdrawals and misappropriations of customers’ money. It has come in the evidence of
Management Witnesses that the misappropriated amount is made good to the complainants by the Bank. The
2" Party being a Rural Bank, handling the public money, thrives on the absolute honesty, integrity and
reputation of its employees. 1% Party is found to have forged the customers’ signature, withdrawing their
amounts fraudulently, meddled with the Bank’s public documents, thereby made himself unbecoming of Bank
employee. Rightly the Enquiry Officer has held that all the charges are proved. For recording his finding, he
has not borrowed any extraneous material. He has considered the defence version as mentioned in the written
brief submitted by the 1% Party. I hold the enquiry report is accurate and does not suffer from perversity or
arbitrary findings. Since, the misconduct proved is severe and grievous, the punishment of dismissal is not
exorbitant and commensurates to the gravity of the offence alleged and proved during the Enquiry.
AWARD

The Reference is rejected.
(Dictated to LDC, transcribed by him, corrected and signed by me on 22™ January, 2021)
Justice Smt. RATNAKALA, Presiding Officer

s faoell, 3 BRaNI, 2021
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[¥. Te1-12012 /82 /2010-318 3R (I-I1)]
AT 9, AT ATHTRY

New Delhi, the 3rd February, 2021

S.0. 103.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 03/2011) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court, Bangalore as shown in the Annexure, in the industrial dispute between the management of Bank of India,
and their workmen, received by the Central Government on 03.02.2021.

[No. L-12012/82/2010-IR(B-II)]
SEEMA BANSAL, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BANGALORE

DATED : 22" JANUARY, 2021
PRESENT : JUSTICE SMT. RATNAKALA, Presiding Officer

CR 03/2011
I Party II Party
Smt. C Nagaveni, The Zonal Manager,
W/o Sh. Shivana, Bank of India,
No. 34, “Shiva Krupa” Karnataka Zone,
Anand Badavane, No. 11, Kempe Gowda Road,
Near Canara Bank Layout, Bangalore - 560 009.

Kodigehalli,
Bangalore - 560 092.
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Advocate for I Party :  Mr. Muralidhara
Advocate for Il Party :  Mr. Pradeep S Sawkar
AWARD

The Central Government vide Order No. L-12012/82/2010-IR(B-II) dated 04.01.2011 in exercise of
the powers conferred by Clause (d) of Sub-Section (1) and Sub-Section2(A) of Section 10 of Industrial Dispute
Act, 1947 (for brevity ‘the Act’ hereafter) referred the following Industrial Dispute for adjudication.

“Whether the action of the management of Bank of India, Karnataka Zone, Bangalore
Karnataka in dismissing Smt. C Nagaveni, Ex-Staff Clerk, CTO, Karnataka Zonal Office, Bank
of India Bangalore Karnataka without notice w.e.f. 20.07.2009 is legal and justified? What relief
Smt. C Nagaveni is entitled for?”

The present Industrial Dispute is raised by the former employee of the 2™ Party / Bank of India
aggrieved by the punishment of Dismissal from service imposed on her vide order dated 20.07.2009, on certain
allegations came to be proved against her in a Domestic Enquiry. Her claim is, she joined the service of the
2" Party as Cash cum Accounts Clerk on 24.04.1986: while working at Zonal office of the 2™ Party she was
kept under suspension and issued Memorandum dated 22.05.2008 with certain allegations. She submitted her
reply, without considering her reply Domestic Enquiry was held and Enquiry Report was submitted: she
submitted her remarks to the Enquiry Report. The 2™ Party held that findings recorded by the Enquiry Officer
were factually incorrect and perverse: fresh enquiry was ordered. After holding Enquiry, Enquiry Officer
submitted his Enquiry Report holding her guilty of all the charges levelled against her: she submitted her
representation to the Enquiry Report, the Deputy Zonal Manager issued show cause notice dated 01.07.2009
proposing the punishment of Dismissal from Service without notice: she gave her explanation to the show cause
notice dated 07.07.2009, which was followed by personal hearing on 10.07.2009. Without regard to the
defective enquiry and without considering her unblemished record of service and also her submissions, the
Disciplinary Authority imposed the punishment of Dismissal from Service vide order dated 20.07.2009. The
appeal preferred by her was rejected by the Appellate Authority. The order of dismissal is arbitrary and illegal.
The Enquiry Report is unjust, unreasonable and perverse. The Dismissal Order is passed without application of
mind, the punishment of dismissal from service without notice is far disproportionate to the gravity of charges
made against her: she has lost means of her livelihood in an arbitrary and capricious manner and has no other
source of income to eke out a living.

2. The claim is contested by the 2™ Party. In the counter statement the allegations made by the 1 Party
in her claim statement in respect of irregularity of procedure of enquiry, perversity of enquiry finding, illegality
in imposing the punishment etc., are all denied and the action taken against her is sought to be justified.

3. On rival pleadings by the Parties, my learned predecessor framed Preliminary Issue, first one being
fairness of the De-novo Domestic Enquiry held against the 1% Party workman and the second one questioning
the legality of holding the De-novo enquiry.

After a full-fledged trial my learned predecessor answered the second issue in the negative and opined
that, in view of his finding to the second Preliminary Issue, the first issue does not survive for consideration. It
was ordered that the 2™ Party has to establish the charges by leading necessary evidence.

4. To establish the charges, 2™ Party examined one witness (MW-2), the present Senior Manager of the
2" Party and produced documents Ex M-26 and Ex M-27, he also identified one document which was already
marked during the enquiry on Preliminary Issue as Ex M-7.

The 1% Party workman gave rebuttal evidence and produced one document Ex W-1.

5. Both learned advocates have addressed their arguments and submitted written arguments that apart
2" Party has filed additional written arguments.

6. The allegation against the 1* Party workman is,

she transferred the funds from the Savings Bank Accounts of the Customers to her Personal account by
using plain set of Transfer vouchers (the transactions are detailed in charge No. 1 and 2).

She has transferred funds from the Customers’ SB Account to her SB Account No. 7614 on the basis of
cheques issued by the Account Holders (transactions are detailed in the charge sheet).

On 12 occasions she transferred the funds from the customers’ accounts to her SB Account by means
of cheques/withdrawal slips (transactions are detailed in the charge sheet).
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7. MW-2 produced statement of account of the 1% Party maintained at the 2" Party Bank evincing that
she transferred the funds from customers’ Account to her SB Account No. 7614 (Ex M-26): he has also
produced 3 representations submitted by 1% Party dated 05.06.2008, 27.01.2009 and 28.05.2009 (Ex M-27).

Her representation dated 05.06.2008 is in response to the Memorandum issued calling for explanation,
the tone of her explanation is, due to family necessities she was forced to borrow money from customers: the
customers asked her to transfer funds from their account to her account and the transfer was done as per their
knowledge and also branch officials were aware of it. In respect of the transactions of cheque returns issued by
her in her SBA/C & O/D A/c, some of her friends had presented the cheque without her knowledge: she
understands lapses on her part and seeks pardon in this regard: she undertakes that she will not commit such
misconduct in future.

Her representation dated 27.01.2009 is in addition to the explanation submitted by her vide letter dated
05.06.2008. In this letter she has stated to the effect that, she had already taken permission from the Bank
officers in respect of transfer of funds from her friends account to her account including some of her colleagues.

In her letter dated 28.05.2009 filed in response to the letter of the 2" Party dated 22.05.2009
(subsequent to submission of Enquiry Report). She reiterated her earlier stand, sought to condone her lapses,
and further stated that ‘Authority letter’ was given by some of the customers to debit their accounts and credit to
her account which was properly authenticated and properly verified by the officials. She referred to a
representation given by one of the customer Mr. Nagesh (in respect of charge No. 3-a) thereby bailing her out of
charge No. 3.

During cross examination he fairly admits that he has not seen the registers pertaining to the alleged
transactions at Charge No.3 and he does not know who gave the withdrawal slip / cheque in respect of the
transaction citied at Charge No.4 and he has not seen the concerned instruments. However, he admits that the
transaction at Charge No. 4 are taken place either by genuine withdrawal slips or genuine cheques given by the
customers.

8. The 1% Party while denying the allegations levelled against her vide charge sheet dated 07.10.2008, in
her affidavit evidence she has further stated that, amounts from the customer’s account is transferred to her
account with due authorisation by them and also by Competent Officers of the Bank: there was no complaint by
any of the customers in this regard, there is no financial loss to the Bank. She produced Photostat copy of the
representation given by the customer dated 29.04.2009 which is said to have been submitted at the Branch. It is
a Photostat copy of a letter by one Sh. K Nagesh with SB Ac No. 5995 stating that the 1% Party workman
requested for a loan of Rs. 20,000/- from him on 01.01.2008, he agreed to lend the amount, went to the Branch
obtained the loose leaf from the officer, signed the same and has drawn the amount. At the request of the
management on 02.07.2008 he is submitting this letter. Interestingly this letter does not bear the seal or
signature of the Bank.

During the cross examination she admits that Sh. K Nagesh had given a letter dated 02.07.2008
marked as Ex M-7 during the enquiry on Preliminary Issue which was given by him during the De-novo
Domestic Enquiry.

9. On a perusal of Ex M-7, it is a letter by Sh. K Nagesh dated 02.07.2008 (much earlier to Ex W-1 dated
27.04.2009). In this letter he alleges that on 01.01.2008 the 1% Party contacted him through phone and requested
for loan of Rs. 20,000/- and he agreed for the same but by the time he reached the Bank she had withdrawn the
amount by filling and signing a loose leaf, thereafter he has signed on the very same loose leaf. Subsequently
she has returned the amount on 10.04.2008, in this regard he has given a letter to the Bank.

Markedly, the contents of Ex W-1 and Ex M-7 contradict each other.

10. If at all the original of Ex W-1 was produced at the Bank it should be bearing the acknowledgment seal
of the Branch, for want of any such proof, Ex W-1 cannot be given evidentiary value. If the author of Ex W-1
was produced before this Court, there would have been some scope to endorse the transaction of 01.01.2008.
Of course, there is no complaint against the 1% Party from any of the customers of the Bank. There is no
financial implication on the Bank from the transactions alleged and admitted. Before this Court 2" Party
confronted Photostat copy of the transfer vouchers, cheques, credit vouchers which were allegedly used by her
in respect of the transactions cited in the charge sheet but she refused to identify them. All the transactions are
done with the due authorisation from the transferors and under the surveillance of the officers of the Bank.

What is highlighted during the cross examination of WW-1 is, one of the customer Sh. K. Nagesh SB
A/c No. 5995 had given letter Ex M-7 to the Branch that 1* Party had withdrawn an amount of Rs. 20,000/-
from his account on 01.01.2008 by filling up the withdrawal slip and also signed the same to withdraw
Rs. 20,000/- which is subsequently ratified by signing the said instrument. It is an irregularity on the part of the
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1* Party workman in withdrawing the amount from the account of a customer, if such irregular transactions by
the officials of the Bank are endorsed without dealing with iron hand, it may lead to further repercussions in the
administration. However, the stray act of irregular withdrawing of amount pertaining to one customer is not a
grave misconduct liable for capital punishment of dismissal from service. The punishment imposed on the
workman is shockingly disproportionate when compared to the gravity of the misconduct proved against her.
Except the transaction in respect of Sh. K Nagesh / Charge No. 3, 2™ Party has not produced documentary proof
that she has withdrawn the amount by using plain set of transfer vouchers on the basis of the cheques issued by
the Account holders or by means of cheques and withdrawal slips from the customers. The transactions at
Charge No. 4 pertain to withdrawal slips given by customers and third party transfers are made to her account
contrary to the Bank laid down instructions. Having not produced the original instrument, this Tribunal is at a
loss to hold that the admitted transactions go to prejudice the interest of the Bank amounting to misconduct
within the meaning of Para 5(j) of the Bipartite Settlement dated 10.04.2002.

11. The 2" Party has relied on several judgments of the Hon'ble Higher Courts, these judgments could be
of assistance for them, if the employee was found guilty of misconduct, but on facts I have found that the 2™
Party failed to establish the charges against the 1* Party workman.

12. Now 1* Party has crossed the age of superannuation any relief that can be moulded in her favour in
view of the above finding is by way of monetary compensation only. No evidence is placed by the 2™ Party to
demonstrate that she was previously punished for any misconduct. By the impugned order she lost about 10
years of her valuable service. In the given circumstances granting 50% back wages with continuity of service
and all eligible terminal benefits will do complete justice in the matter.

AWARD
The Reference is accepted.

The punishment of dismissal imposed on the 1% Party workman Smt. C Nagaveni by the 2™ Party
dated 20.07.2009 without notice with immediate effect is not legal and not justified.

2" Party is directed to treat the 1% Party workman Smt. C Nagaveni as on continuous duty till the date
of her superannuation and pay her 50% of her Back wages from the date of her suspension till the date of her
superannuation, with continuity of service.

The amount received by her towards subsistence allowance during her suspension period and also
before this Court at the rate of Rs. 13,000/- per month since 01.02.2015 towards interim relief shall be adjusted
while calculating the above monetary benefit.

The Award shall be implemented within 40 days from the date of publication of the Award otherwise it
shall carry future simple interest at 6% per annum.

(Dictated to o/s Steno, transcribed by her, corrected and signed by me on 22™ January, 2021)
Justice Smt. RATNAKALA, Presiding Officer

¢ faoel, 3 WRadl, 2021

PILIAT. 104 —iEd fqare AfAFRE, 1947 (1947 BT 14) B GRT 17 S IR H D=l
WHR IRIEY U S & Yauds & dag Faeidl AR 996 dHaRi & d9h ged | Mfde siefie
faare H =g ARBR SIS MBI/ 5H R, IR & Uare (Had |, 16/2016) DI JH1RIa
P & Sl Bl ARBR DI 03.02.2021 BT UTG 3T T |

[¥. TeT-38011 /4 / 2015-31T8 3R (d1-11)]
AT S, AT ATTHRY

New Delhi, the 3rd February, 2021

S.0. 104.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 16/2016) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court, Bhubaneswar as shown in the Annexure, in the industrial dispute between the management of Paradip
Port Trust, and their workmen, received by the Central Government on 03.02.2021.

[No. L-38011/4/2015-IR(B-II)]
SEEMA BANSAL, Section Officer
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ANNEXURE

IN THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT :
BHUBANESWAR

Present: Shri B.C. Rath, Presiding Officer,
C.G.I.T-cum-Labour Court, Bhubaneswar.

INDUSTRIAL DISPUTE CASE NO. 16 OF 2016
Dated Bhubaneswar, the 23" December, 2020

Between:

1.  The Chairman
Paradip Port Trust,
Administrative Building,
Management Committee (CFH Scheme)
Jagatsinghpur.

2. The Chairman,
Paradip Port Trust,
Paradip, Jagatsinghpur.

3. The Secretary,
Paradip Port Stevedores Association,
Trade Centre (Ground Floor),
Paradip Port,
Jagatsinghpur-754142. ...First Party Managements
AND

1. The General Secretary,
Paradip Port Workers Union,
Badapadia, Paradip Port,
Jagatsinghpur.

2. The Secretary,
Utkal Port & Dock Workers’ Union,
H/17, Shramik Bhawan, ‘V’
Point Paradip Port, Paradip,
Jagatsinghpur.

3. The General Secretary,

Paradip Port & Dock Mazdoor Union,

Old Post Office, Qr. No.C-1,

Paradip Port, Jagatsinghpur. ... Second Party Workmen-Unions
Appearances:

... For management No. 1

Shri Ch.S. Prasad Rao,

Dy. General Manager,

Authorised Representative ...For the management No. 2

Sudhaka Mantry

Working President ...For and on behalf of the workman/Union

AWARD

The Government of India, Ministry of Labour have referred the industrial dispute for adjudication vide
its Order No.L-38011/4/2015 (IR(B-II)) in exercise of powers conferred by clause (d) of sub-section (1) and
sub-section (2A) of Section 10 of the Industrial Disputes Act,1947 (14 of 1947) (here in after referred to as ‘the
Act’) and the terms of reference reads as follows:

“Whether the demand of the Unions namely, PPWU, UPDWU & PPDMU for regularisation of existing
740 workmen working as Coal & Fertilizer Workmen (C & FH) of Management Committee (MC)

under the management of Paradip Port Trust, after option was exercised by opting VRS by 320
workmen out of 1112 workmen, from the date of their joining is legal and/or justified? If, not what relief
the workmen are entitled to?”’



246 THE GAZETTE OF INDIA : FEBRUARY 6, 2021/MAGHA 17, 1942 [PART II—SEC. 3(ii)]

2. In nut shell the case of the second party workmen-Unions as culled out from their statement of claims
and during adjudication is that the Paradip Port being one of the 11 major ports governed by the Major Port
Trusts Act, 1963. There are two categories of workers in Paradip Port Trust to handle import and export of
cargos. The operation of cargo handling from shore to vessel (ship) & vessel to shore in the course of landing or
shipment and inter-port transportation is handled by workers known as Cargo Handling Workers (in short “CH
worker”). The other operation of cargo handling on the point of receipt or despatch is carried out by the workers
known as clearing, forwarding and handling workers (in short “CF & H Worker”). According to the second
party unions keeping in view “Dock Work and Dock Worker” as defined in section 2(d) and section 2(e) of
Dock Workers (Safety, Health and Welfare) Act, 1986 as well as Dock Workers as defined in section 2(b) of
Dock Workers (Regulation of Employment) Act, 1948 both the workers as noted above are Dock Workers and
they are to perform dock work i.e. work in or within the vicinity of a Port in connection with, or required for, or
incidental to the loading, unloading, movement of storage of cargos into or from ship or other vessel, port, dock,
storage place or loading place which also includes work in connection with preparation of ships or the vessels
for receipt or discharge of cargo and leaving port. The only difference between these categories of workers is
their place of working site. In the port site the CH workers are governed by Paradip Port Trust Cargo Handling
Workers (Regulation of Employment) Scheme, 1979 (in short “the scheme 1979”) whereas service condition of
CF & H workers are governed by Paradip Port Trust Clearing, Forwarding and Handling Workers (Regulation
of Employment) Scheme, 1994 (in short “the scheme 1994”). It is the claim of the second party Unions that both
categories of workers are performing their duties under the control of Paradip Port Trust. The CF & H Workers
being engaged at shore i.e. in the working site other than cargo berths for loading/unloading of import and
export of cargo thereby they are also engaged in dock work as defined in Dock Workers Act, 1986. Initially the
CH workers were also unlisted and the Scheme of 1979 was enforced to decasualise such unlisted CH Workers.
The CH Workers numbering 1235 under the Scheme of 1979 have been granted employee status of the Port by
Govt. of India, Ministry of Shipping on 14.12.2004 from the date of their joining and the same was resolved in
Paradip Port Trust Board on 25.01.2005, as a result of which services of such CH Workers under the Scheme of
1979 have been regularised.

It is the stand of the second party unions that prior to the decasualisation of CF & H Workers under the
Scheme of 1994 their employment was regulated under a private pool which started operation from 5.5.1984
with 1479 workers. When there was a labour unrest amongst such CF & H Workers in regard to payment of
wages, variable dearness allowance, ex-gratia in lieu of bonus, paid holidays, etc. and their decasualisation, an
attempt was made to resolve the dispute by holding a joint meeting attended by labour Unions, Chairman of
PPT and Chief Labour Commissioner (central) being presided by the then Chief Minister. When the said dispute
could not be resolved the second party Union No.4 filed a writ in the Hon’ble High Court of Orissa seeking a
direction to the Chairman, PPT to decasualise and fix service conditions of unlisted CF & H Workers. The writ
was disposed of with a direction that a committee under the Chairmanship of the Chairman, PPT shall looked
into the question of settling the problems of datum to be fixed, ascertaining the optimum workforce and
determining the number of unlisted workers to be brought to listed category etc. Thereafter, the Paradip Port
Trust preferred a SLP in Hon’ble Supreme Court. Other second party Unions joined as interveners before
Hon’ble Supreme Court and ultimately in its order dtd.15.3.1990 in Civil Appeal No.1422 of 1990 the Hon’ble
Supreme Court constituted a high power committee (in short “HPC”) under Chairmanship of Justice H.R Khana
(Retired Supreme Court Judge) and two members nominated by the Govt. of India, Ministry of Surface
Transport. As per the said order of the Hon’ble Court the committee was to work out the way for decasualisation
of CF & H Workers in the light of recommendation made in paras-13.2 to 13.8 of the report of Abraham
Committee and in accordance to the Scheme of 1979. The committee was also directed to work out a scheme in
the light of Scheme of 1979 to mitigate the unemployment of surplus CF& H workers. Accordingly, the
committee was constituted by the Govt. of India, Ministry of Surface Transport. The HPC submitted its report
before the Hon’ble Supreme Court recommending for working out a scheme in the light of scheme of 1979
which would be operated by a management committee consisting of three representatives of employers and
three representatives of workers. The committee is to be headed by a whole time Chairman to be appointed by
PPT who shall have right to vote. In addition to this the committee shall have a whole time Secretary. Both the
Chairman and the Secretary shall be Officers of PPT and shall draw their pay and allowance from PPT. All
decisions in regard to the administration of the proposed scheme shall be taken by the management committee
with approval of the Chairman, PPT. The management committee shall frame a scheme in the light of Scheme
of 1979 looking to the requirements of CH & F workers. The recommendations having been accepted by the
Hon’ble Supreme Court in toto in the Civil Appeal direction was given to the PPT to implement the
recommendations.

It is the case of the Unions that the recommendations of HPC was based on the recommendations made
in paras-13.7 and 13.8 of Abraham Committee Report. In the said report it was recommended that the PPT in
course of time would consider sympathetically and favourably the absorption of CF & H Workers under the
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scheme of 1979. Keeping in view such recommendation in Abraham Committee Report as well as
recommendations made in the report of HPC, the CF & H workers are entitled to all benefits that are being
extended to the CH Workers. When the CF & H workers private pool started functioning on 5.5.1984 for
unlisted workers, it was also decided that the workers under the said category would be entitled to wages at par
with the National Wage Settlement as done for the category of Mazdoor and Supervisors of 1979 Scheme. Mere
reading of the provisions of both the Schemes of 1979 and 1994 there are no remarkable differences in the
schemes so far service conditions of the workers are concerned except the authority in charge of implementation
of the scheme and place of work site. It is the stand of the second party unions that the Scheme of 1994 is
formulated on final approval of the Chairman, PPT and the Management Committee is kept in charge of
administrator of this scheme under direct control and supervision of the Chairman, PPT. It is clear from the
report of HPC that purpose of the scheme was to protect the interest of the workers as well as the Port and the
PPT is responsible for protecting the interest of the workers. The Chairman, PPT has been given supervisory
role in the scheme considering the spirit of the report of HPC and direction was given by the Hon’ble Supreme
Court to the Chairman, PPT for implementation of the recommendations. The CF & H workers have equal
contribution like CH Workers for the growth and prosperity of PPT. When services of a set of workers i.e. CH
Workers are regularised under PPT the right, of other set of workers i.e. CF & H Workers cannot be ignored.
Any special treatment to one group of workers without extending same facility to other set of workers engaged
in dock work continuously for a long period without regularisation would constitute unfair labour practice
which is prohibited under the provisions of ID Act. Hence, a demand was raised by the 2™ Party Union in the
year 2014 for extending service benefits to CF & H Workers as per CH Workers i.e. for regularisation of service
of such workers under the PPT. In anticipation of labour unrest the management of PPT appealed to the
RLC(C), Bhubaneswar to intervene in the matter. Consequently a conciliation meeting was convened by RLC
wherein all the parties agreed that proposals would be given to the Board of Trustee and in turn the PPT
would send the proposal to the Ministry of shipping for approval of the regularisation. The Ministry had
responded the proposal and agreed that the PPT would allow funding of 49 Crores as a grant to the
Management Committee for allowing VRS of 320 workers. It was also suggested for introduction of
SSP(Special Severance Package) to other workers for a period of one year and allowed the PPT to grant 127
Crores towards SSP. In the process a large number of workers have already availed VRS/SSP in phased manner
and staff/workers under the Management Committee has been reduced to 548 numbers. It is the claim of the
second party unions that looking into the correspondences and proposals moved by PPT it can be safely
inferred/concluded that the CF & H Workers are employees of PPT like CH workers under the Scheme of 1979.
According to the second party Unions the legal right of an individual is acquired either under a contract or under
a statute and as per an instrument having the force of law and in certain situations a right can also be acquired
under the principle of promissory estoppels as well as under legitimate expectation. In the above backdrops such
workers being covered under the term Dock Workers like CH Workers are under employment of the PPT and
they have a right of being absorbed as employees of PPT. The conciliation proceeding mentioned earlier having
been failed culminated into the present reference as mentioned earlier.

3. Both the first party managements have resisted the case by filing a common written statement wherein
stands are taken that two schemes relate to two different categories of workers one group belonging to the PPT
under the scheme of 1979 whereas the other group working for their employers is under the management
committee which is a body independent of the PPT exclusively in charge of administering the scheme
formulated for the purpose of decasualisation to regulate better employment to CF & H Workers as intended in
the recommendations of the HPC as well as in the scheme. The scheme is the self financing scheme. According
to the first party managements cargo handling operations on Board the vessel and shore in the course of landing
or shipment and intra port transportation are being handled by the CH workers under the scheme of 1979 which
came into operation w.e.f.16.2.1980. A list of workers prepared under the scheme was called the main list and a
subsidiary list of workers was there being called standby list. As there was no sufficient work for CH Workers
of the main list, the HPC in its report at para-15.21 directed enrolment of the workers of subsidiary list in the
upcoming scheme of CF & H Workers provided those standby workers desire to come under the scheme of
1994. As per a traiparte agreement the CH workers in the main list are extended employees status after approval
of the Govt. of India vide letter dtd.24.12.2004.

In the year 1983 Paradip Port Trust issued gate passes to some casual workers engaged by the clearing
and forwarding agents and handling contractors against their individual requisitions for the purpose of
unloading iron ore for MMTC. Thereafter, on the requisition of the Agents gate passes were also issued to
labourers handling loading and unloading coal etc. When there was insufficient work for such clearing and
forwarding workers/labourers and they were not paid properly by the CF Agents and Handling Contractors,
there was labourer unrest which ultimately culminated into the constitution of HPC on the direction of the
Hon’ble Supreme Court. It is the stand of the managements that on the strength of HPC report the management
committee has been constituted and the scheme is formulated by the said management committee. As per the
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scheme the C & F Agents and Handling Contractors are the employers of the CF & H workers. The
management committee is only in charge of implementation of the scheme. The CF Agents and Handling
Contractors are also registered under the scheme being the employers and on their prior requisitions for specific
number of CF & H workers are being supplied to them for handling of their cargos i.e. for loading and
unloading of cargos on the point of receipt or despatch. The said employers deposit the wages of CF & H
workers engaged by them and certain percentage of levy on such wages for the purpose of administration of the
scheme and for welfare scheme of the workers. Paradip Port Trust is no way concerned in the implementation of
the scheme as well as payment of wages to the CF & H Workers or supervision of their duty/work. The PPT has
no direct role in the administration of the scheme except deputing its two officers to work as Chairman and
Secretary of the management committee as per the recommendation of HPC and as per the direction of the
Hon’ble Supreme Court. When the employers i.e. CF Agents and Handling Contractors were unwilling to
extend the benefits of guaranteed wages and attendance allowance to the CF & H Workers as provided in the
Scheme of 1994 and there was no sufficient work for engagement of all listed workers, a discontentment was
started amongst such workers. Therefore, the management committee decided to downsize the number of
workers by adopting VRS vide resolutions dtd.10.5.2012 and 19.6.2012. In response to such scheme workers
numbering 209 had availed VRS in the year 2014. There was again shortage of sufficient work for CF & H
Workers and due to discontentment a strike notice was given by the workers demanding regularisation of their
services & extending of service benefits at par with Cargo Handling Workers of PPT and compassionate
appointment to legal heirs of the workers who died in accident in course of their duty. Anticipating labourer
unrest the port management approached the Regional Commissioner, Central, Bhubaneswar to intervene in the
matter. Accordingly, series of conciliation proceedings were held on different dates before RLC (C),
Bhubaneswar to arrive at an amicable settlement. On 16.6.2015 the port management and union representatives
were agreed before RLC (C), Bhubaneswar that the PPT would examine the regularisation of existing CF & H
Workmen working under the management committee with existing service conditions extended to Cargo
Handling Workers of the PPT subject to approval of Central Government and such regularisation would be
taken up after offering VRS to the interested workmen working under the management committee. In case
management committee is not able to meet the amount required from VRS offer to the workmen, the PPT would
bear the same. The above issue of regularisation of CF & H Workers was placed in the meeting Board of
Trustees and a sub-committee was constituted to go through the issues in detail and to furnish its report. The
report of the sub-committee was placed before the Board and it was decided on 01.10.2015 to consider the
request of management committee for financial support as one time grant to implement VRS for 320 workers. A
comprehensive VRS proposal along with financial liability towards regularization of balance CF & H Workers
was prepared and submitted. Thereafter, it was decided that the Chairman, PPT would take up the issue with
appropriate authority for implementation of the demand raised by the Unions. But, the Ministry of Shipping,
Govt. of India did not agree with the proposal of regularisation taking a stand of ban on fresh recruitments and
suggested for mechanisation of loading and unloading work by implementing special package of VRS(SSP) by
funding from the PPT. In the meanwhile manual operation of cargo handling is changed to mechanisation
handling to maintain competitive involvement in port sector activities. The managements have prayed for
rejection of the statement of claim pleading, inter alia, that CF & H Workers were employed directly under the
Handling Contractors in the initial stage and then they worked under private pool before coming under the
scheme of 1994. The scheme has been introduced only for decasualisation of unlisted workers to regulate better
employment to them and it is a self financing scheme. The Handling contractors or CF Agents are the real
employers of CF & H Workers. Neither the management committee nor the Paradip Port Trust is their employer
in any form. When there is no employer-employee relationship between the CF & H Workers and the PPT in
any form, scope does not arise for the PPT to take up the liability of regularisation as demanded by the second
party Union. Hence, prayer is made for the rejection of the claim statement.

4. On the pleadings of the parties following issues have been settled for adjudication of the dispute :-
ISSUES
(1)  Whether the reference is maintainable under the Industrial Disputes Act?

(i) Whether the demand of Unions namely, PPWU, UPDWU & PPDMU for regularisation of
existing 740 workmen working as Coal & Fertilizer Workmen (C & FH) of Management
Committee under the Management of Paradip Port Trust, after option was exercised by opting
VRS by 320 workman out of 1112 workmen, from the date of their joining is legal and/or
justified?

(iii) If not, what relief the workmen are entitled to?

5. In order to substantiate their case the second party Unions have examined one witness, namely
Brundaban Nayak as WW No.l and proved documents such as Xerox copy of Paradip Port Cargo Handling



[T [—&7E 3(ii)] TR T T © B 6, 2021/ATH 17, 1942 249

Workers (Regulation of Employment) Scheme, 1979, Xerox copy of the High Power Committee Report, Xerox
copy of Paradip Port Clearing Forwarding and Handling Workers (Regulation of Employment) Scheme, 1994,
Xerox copy of the joint petition of CF & H Workers dtd.26.08.2014 & letter of the Union dtd.28.08.2014, Xerox
copy of letter from Dy. Secretary to Govt. of India, Ministry of Shipping dtd.18.09.2014 issued to Chairman
PPT, Xerox copy of the proceedings of the Board Meetings, Xerox copy of the letter issued by the Secretary to
PPT to RLC(C), Xerox copy of the letter of RLC(C), Xerox copy of the conciliation proceedings from
13.11.2014 to 7.12.2015, Xerox copy of the minutes of discussion with members of management committee
held in the Board Room of PPT dtd.03.11.2014, Xerox copy of the PPT Board Resolution dtd.01.10.2015,
Xerox copy of the letter of the Chairman, PPT dtd.13.11.2015 to Secretary, Ministry of Shipping & Xerox copy
of Trustee Sub-committee report, Xerox copy of the letter dtd.21.12.2015, Xerox copy of the reply letter from
Secretary, PPT to Secretary vide letter dated 2.1.2016, Xerox copy of the letter of the Ministry of Shipping
dtd.22.03.2016, Xerox copy of the minute of emergency meeting dtd.4.4.2016, Xerox copy of the minute of
emergency meeting resolution dtd.5.5.2016, Xerox copy of the letter of the Chairman, Management Committee
dtd.6.6.2015, Xerox copy of the letter of PPT Chairman to Secretary dtd.16.08.2016 and Xerox copy of the
letter of the Ministry of Shipping letter dtd.14.12.2004 (Regularisation of the service of Cargo Handling
Workers as Port employees & Tripartite settlements, Memorandum of settlement in presence of R.L.C(C),
Chennai which are marked as Exts.1 to 18 whereas to refute the claim of the second party Unions, the first party
managements have examined two witness as MW No.l and MW No.2 and relied upon documents like Xerox
copy of Abraham Committee’s Report, Xerox copy of the para-15.23 of the High Power Committee
recommendation, Xerox copy of the Trustees Sub-committee Report, Xerox copy of the letter dtd.13.11.2015 to
Ministry of Shipping, Govt. of India, Xerox copy of letter of PPT dtd.2.6.2016 to Ministry of Shipping,
Government of India, copy of letter dtd.22™ March, 2016 received from Ministry of Shipping, Government of
India, regarding SSP to C.F. H workers, Xerox copy of the Agreement between members representing workers
and employers of the Management Committee, letters of PPT to Ministry regarding regularisation of C.F.H
Workers/employers of Management Committee under PPT and Xerox copy of para-14.17 of HPC
recommendation which are marked as Ext.A to J.

FINDINGS
ISSUE NOS. 1to III

6. For the sake of convenience and to avoid repeation, all the issues are taken up together for discussion
and consideration. As it appears from the pleadings and submissions of the parties during argument that the
Unions have given main thrust on the points of nature of duties performed by CH Workers and CF & H Workers
claiming they are identical except the place of work. Both of them were paid wages as per settlement of
National Wage Board and both of them are covered under term “Dock Worker” as defined under section 2(d) of
Dock Workers (Safety, Health and Welfare) Act, 1986 as well as Dock Workers as defined in section 2(b) of
Dock Workers (Regulation of Employment) Act, 1948. Both the workers being Dock Workers are to perform
dock work i.e. work in or within the vicinity of a Port in connection with, or required for, or incidental to the
loading, unloading, movement of storage of cargos into or from ship or other vessel, port, dock, storage place or
loading place. Both the set of workers are paid wages by the PPT and they worked under the direct control and
supervision of PPT. Though, both the categories of workers are working under two separate schemes, both the
schemes were worked out under the provision of Section 42 of Major Port Trusts Act. If the recommendations
of the HPC, report of Abraham Committee and various provisions of the Scheme of 1994 more particularly
provisions under clause-1.1, clause-6(i)(b) clause-6(ii)(b), clause- 6(iv)b, clause-6(v) and clause-7(ii) are taken
into consideration it can be safely concluded that ultimately the PPT is implementing the scheme through the
management committee and therefore, the PPT is the employer of CF & H Workers in real sense. It is
forcefully submitted that going through the recommendations of paras-13.7 & 13.8 of the report of Abraham
Committee, recommendations of HPC & Scheme of 1994, proposal given by the management committee to the
Board of Trustees for regularisation of services of CF & H Workers, proceedings of the PPT and
correspondences made between the PPT and the Ministry it can be safely concluded that the PPT had moved the
Ministry for regularisation of services of CF & H Workers due to its responsibility as employer of those
workers. It is the contention of the second party Unions that the Abraham Committee Report in its paras-13.7 &
13.8 intended that the Scheme of 1979 should also be extended to the workers CF & H Pools. As per the
direction of the Hon’ble Supreme Court the HPC was required to make recommendations taking into
consideration the recommendations made by the Abraham Committee and the Scheme of 1979. The
recommendation of HPC was that the scheme for CF & H Workers is to be formulated in the light of the
Scheme of 1979 meant for Cargo Handling Workers. Ministry of Shipping has also admitted in its
correspondence under Ext.5 that the function of the CF & H Scheme is accountable to PPT. When there was
discontentment and likelihood of labour unrest, the PPT requested RLC(C), Bhubaneswar for intervention. In
the proceeding of the Trust Board of the Paradip Port dtd.1.10.2015 it was decided for introduction of VRS so as
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to consider the demand of regularisation of minimum number of CF & H Workers under the PPT. It is the
contention of the Unions that unless employer-employee relationship exists, the Board would not have taken
into consideration the demand of regularisation and the PPT was not expected to move the Ministry giving
various proposals for accepting the demand of regularisation and simultaneously the Ministry was not expected
to give their suggestions. The Ministry was not expected to ask for clarification on the proposals of the PPT.
According to the second party Unions, the proceeding under Ext.8, a communication of PPT to secretary of
Govt., Ministry of Shipping under Ext.9; Govt. of India’s letter under Ext.10 seeking clarification on certain
proposals in respect of the scheme; its communication to the Chairman under Ext.12; management committee’s
letter to the Chairman, PPT under Ext.15 requesting for considering the demand of regularisation of CF & H
Workers for their multi decades contribution for the growth and prosperity of the Port and the request of the PPT
to Govt. of India to consider issue of regularisation of balance of 540 workers for the long association with the
Port Trust are the credible materials/evidence to show or to establish the existence of relationship of employer
and employee between the parties. Taking into consideration of the above documents the management of
Paradip Port Trust is estopped from pleading and saying that the CF & H Workers are not its employees and the
said management cannot shirk its responsibility to regularise the casual workers who had rendered more than 30
years service to the PPT for its growth and prosperity. Secretary to the Chairman, PPT moved the Central
Government on 6.6.2016 for regularisation of left out CF & H Workers assigning reason that CF & H Workers
had contributed for the growth of the Port by their long association. The job/work discharged by these workers
are permanent, perennial and incidental for the smooth running of the Port. When daily rated workers are
allowed to work for a considerable length of time it would be hard and harsh to deny them confirmation as set
out by the Hon’ble Supreme Court in 206 Vol-2 LLI 722 (SC). Further, it is argued that when CH Workers are
counted as employees of PPT, denying such facility to CF & H Workers amount to violation of articles 14, 16
and 21 of the Constitution.

Per contra, it is the argument of the first party managements that the provisions of Dock Workers
(Safety, Health and Welfare) Act, 1986 and Dock Workers (Regulation of Employment) Act, 1948 are not
applicable to Paradip Port Trust since there is no Dock Board as provided in the Acts for implementation of
those Acts. If the terms “Dock Worker” and “Employer” as defined in section 2(b) & (c) are taken into
consideration there is no employer-employee relationship between PPT and CF & H Workers since “Dock
Worker” means a person employed or to be employed in, or in the vicinity of, any port on work in connection
with the loading, unloading, movement or storage of cargos or work in connection with the preparation of ships
or other vessels for the receipt or discharge or cargos or leaving port, whereas the “Employer” in relation to a
dock worker means the person by whom he is employed or to be employed as aforesaid. It is the contention of
the first party managements that the CF & H Workers are engaged by the CF Agents or Handling Contractors
for loading and unloading of the cargos on their behalf at the point of receipt and despatch and they have no role
to play inside the Port i.e. the vicinity of the Port. The PPT has no connection or responsibility for loading and
unloading of cargos on such point of receipt and despatch. It is further contended that since Dock Labour Board
as contemplated in the Act of Dock Workers is not constituted in PPT and as such the above terms are not
applicable in the case to determine the employer-employee relationship. The provisions of the scheme more
particularly the aim and object of the scheme as mentioned in the scheme itself as well as in the observation
made in the recommendation of HPC go to show that the management committee is constituted only to
implement the scheme on behalf of the CF Agents or Handling Contractors who are the real employers. The
work of loading and unloading is being carried out under the supervision of the contractors or agents and the
wages of the CF & H workers are met from the amount realised from those agents and contractors. Both the
above conditions deciding the relationship of employer-employee between the parties being absent, the PPT
cannot be said the employer in regard to CF & H Workers and as such it has absolutely no liability to regularise
the CF & H Workers as its permanent employee. Mere proposals and correspondences as highlighted by the
second party Unions neither confers any right on the CF & H Workers for regularisation as PPT employees nor
the same has established that the PPT has ever accepted the CF & H Workers as its employees. So far the
argument of similarity of the Schemes of 1979 and 1994 is concerned it is the stand of the managements in
course of argument that the Scheme of 1994 is not formulated with a view that CF & H Workers are to work
under the direct control and supervision of the PPT like CH Workers under the Scheme of 1979. The direction
of the Hon’ble Supreme Court as well as the recommendation of the HPC was only to formulate a scheme
keeping the Scheme of 1979 as a model. There was nothing specific either in the report of Abraham Committee,
in the recommendation of the HPC or in the direction of the Hon’ble Supreme Court in its order dtd.15.3.1990
in Civil Appeal No.1422 of 1990 that PPT would constitute the management committee and formulate the
scheme being the employer of the CF & H Workers in any form. That apart, it is their contention that PPT has
its own recruitment rule and procedure for appointment of its employees and keeping in view the principle set
out by the Hon’ble Apex Court in the case of Secretary, State of Karnataka and Others Vrs. Uma Devi the
Tribunal has no jurisdiction to direct the managements to regularise the workers in violation of the
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recruitment rule when those workmen are engaged by CF Agents/Handling Contractors and sanction posts are
not available for their absorption. It is also contended that the Hon’ble Supreme Court have set out that
regularisation cannot be a mode of recruitment in violation of mandatory provisions of the statute and in
particular ignoring the minimum educational qualifications which would be wholly illegal.

On the aforesaid arguments of the parties it is felt necessary to find out first whether the Tribunal has
any authority to give a direction/an Award for regularisation of the workmen in the industry if such dispute
arises and referred to for adjudication. As per the 5™ Schedule of the Act employing workmen as casual or
temporary and to continue them as such for years with the object of depriving them of the status and
prevelliage of permanent workmen is an unfair labour practice . In this regard the judgment of the Hon’ble
Apex Court in the case between ONGC Ltd. Vrs. Petroleum Coal Labour Union & Ors. in Civil Appeal
No0.3727 of 2015 arising out of SLP (C) No0.5532 of 2012 can also be referred to. According to the Hon’ble
Court the decision of the Hon’ble Court in the case of Uma Devi would not deter the industrial
Tribunals/Labour Courts from issuing such direction of regularisation, which the industrial adjudicators
otherwise possess having regard to the provision of industrial Disputes Act. Specifically conferring such powers
the Hon’ble Court have further observed that such power of the Industrial Tribunal is itself recognised by the
Hon’ble Court in the judgment of Uma Devi Case. The Case does not denude the Industrial Tribunal and Labour
Courts of their statutory power to order permanency of the workers who have been victimised of unfair labour
practice on the part of employer. The case of Uma Devi cannot be held to have overridden the powers of the
Industrial Tribunals and Labour Courts in passing appropriate order once unfair labour practice on the part of
employer is established. In the above backdrop the argument advanced on behalf of the first party managements
has no merit for consideration and in my considered view the Tribunal has conferred the power to pass
appropriate direction/Award in favour of the disputed CF & H Workers provided unfair labour practice on the
part of the employer is established.

Coming to the argument whether relationship of employer-employee exists between the PPT and the CF
& H Workers it is vital to go through the provisions of both the schemes as well as backdrops under which the
Scheme of 1994 has come to existence. On scrutiny of the Scheme of 1979 (Ext.1), the report of HPC as marked
as Ext.2 and the Scheme of 1994 under Ext.3 it is crystal clear as well as not disputed by the parties that the
Scheme of 1979 was framed by the PPT under the provision of Section 42 of the Major Port Trist Act.1963
and the Scheme is directly handled by the PPT through its Traffic Department. The Traffic Manger is entrusted
to carry out day to day administration of the scheme under the supervision and control of the Chairman of the
PPT. As per clause-2(a) of the Scheme the PPT will engage directly the workers for carrying out the operation
of cargo handling from ship to shore and vice versa and it is the Port Trust to supply the CH Workers at a
prescribed rate to the licensed stevedores for all operations of loading and unloading on board the vessel and it is
the look out of the Trust to maintain the pool of such CH Workers. There was no provision in the said scheme in
the heading of “listing of employers” which is found in clause-14 of Scheme 1994. The clause-14 of Scheme
1994 mandates that the management committee shall maintain a list of employers, to whom the scheme applies.
The provision in this clause and objectivity of incorporation of such provision cannot be over looked while
deciding the existence of relationship of employer and employee between the parties. On a mere perusal of the
provisions of 1979 Scheme clearly indicates that CH Workers were enlisted on being selected by the PPT
directly and their work/duty is being under the direct control and supervision of the officers of the PPT. The CH
Workers were receiving wages from the PPT before their regularisation. In the said scheme financial liability
towards engagement of workers in cargo handling operation lied with the PPT. Coming to the Scheme of 1994 it
is not disputed that it is a self financing scheme which is incorporated itself in the scheme as well as in the
recommendation of HPC. The report of HPC as well as the Scheme of 1994 does not disclose that the Scheme
has been framed under the provision of Section 42 of the Major Port Act. Had it been covered by Section.42
of the said Act the Hon’ble Supreme Court or the HPC could have specifically given direction to formulate the
Scheme under the said provision of Major Port Act instead of making a recommendation to have a Scheme
in the model of 1979.There is neither in the recommendation of the Abraham Committee nor in the
recommendation of HPC that PPT would have to discharge its responsibility or liability as an employer while
forming the management committee or implementing the Scheme of 1994. The report of Abraham Committee
reveals that the recommendation was made sympathetically to consider the demand of CF & H Workers to bring
them under the Scheme of 1979. Close reading of the recommendations of the HPC reveal that it had given
guidelines as to how a scheme for CF & H Workers is to be framed by taking 1979 Scheme as a model one.
Neither the report nor the recommendations have any suggestion or desire that the CF & H Workers would
perform or discharge their duty being treated as employees of the PPT directly or impliedly. Close reading of the
recommendations and provisions of the scheme go to show that it is the registered CF Agents/Handling
Contractors who are to bear the wages of the CF & H Workers on being their employers for the purpose of
clearing and forwarding the cargos on the point of receipt and despatch. The management committee is
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constituted on the recommendation of the HPC only to implement the scheme with an intention of having better
coordination between the registered employers and the CF & H Workers.

From the recommendations of the HPC and various provisions of the schemes, 1994 it is evident that
the management committee is constituted with duty of administering the scheme, the object of which is to
ensure greater regularity of employment to CF & H Workers and to secure that an adequate number of dock
workers are available for efficient performance of cargo operation. The committee is an autonomous body
having three representatives of the employer and three representatives from the workers with an officer of the
PPT as Chairman of the committee. When the recommendation of HPC as well as the scheme provides for
accommodating three representatives of employers, in no stretch of imagination it can be said that the PPT is the
employer of CF & H workers in any form. Further, when there is a provision of obligation of employer in
clause-15 of the Scheme of 1994 envisaging the responsibility and liabilities of the employers registered under
the scheme, it is difficult to accept that the PPT is the employer of CF & H Workers. The said clause further
provides that every employer shall maintain gears, supervisory staff and other personnel as required under law.
Clause-28(3) provides that a CF & H worker shall not engage himself for employment under any of the
employers unless he is allotted to that employer by the management committee. Co-reading of both the
provisions clearly goes to establish that the employee-employer relationship exists between the workers and the
agent and the management committee is only required to regulate the employment of such worker under the
provision of scheme. The registered employer pay the wages due to the workers to the management committee
and the management committee in turn makes payment of the wages to the worker.

In the above backdrop it is not acceptable that the documents on which much stress has been given by
the second party unions are anyway helpful to establish that relationship of employer-employee exists between
the parties. In fact, the various provisions of the schemes clearly show that the registered agents to whom the
workers are allotted by the management committee are the real employers for the purpose of loading and
unloading of cargos on the point of receipt and despatch. The provisions of the management committee taking
approval of PPT on certain policies and matters as well as the provisions of taking departmental action by the
management committee for the misconduct of the CF & H Workers do not establish the relationship of
employer-employee between the PPT and such CF & H Workers. The work of CH Workers on the board of the
vessels or shore is supervised and controlled by the PPT through its Traffic Officer whereas the work of CF & H
Workers is under supervision and control of the Handling Contractors and CF Agents.

Taking into consideration the observation of the Hon’ble Supreme Court in the case of Trinath
Harichandan and Others Vrs. Chairman, Paradip Port Trust reported in AIR (1998) 3 Supreme Court
Cases 113 it has been contended on behalf of the second party Unions that as per the Hon’ble Apex Court the
report of HPC is fully binding on the PPT and the recommendations cannot be tinkered with in connection with
its basic recommendations by virtue of which the management committee and the scheme of 1994 have come
into existence. It was the direction of the Hon’ble Supreme Court to the PPT to implement the
recommendations. Undoubtedly the report of the HPC being comprehensive is binding on all concerned. The
PPT being a party to the Civil Appeal was directed to implement the recommendations. But, on a close reading
of the recommendations there appears nothing substantial from which it can be held directly or impliedly that
the PPT either being the immediate employer or principal employer is to constitute the management committee
as well as frame and implement the scheme as an employer to facilitate better employment to CF & H Workers.
On the other hand, the report of the HPC in its objectivity is specific that the scheme would be a self financed
one. Keeping in view the direction of the Hon’be Supreme Court as well as the recommendations of the HPC
provisions relating to employer under clauses-14, 15 and 16 are incorporated in the scheme of 1994 which are
not the features in the Scheme of 1979. The observation in paras-13.7 & 13.8 of the Abraham Committee Report
had no mandate to the PPT to accept the CF & H Workers under the Scheme of 1979 and it was only a
sympathetic suggestion given in the recommendation.

Mere perusal of Para.15.22 of the report of the HPC reveals that financial burden of the Scheme is to
be borne by Clearing & Forwarding Agents. The PPT had taken an unequivocal stand before the HPC that it
would not take any financial liability relating to the scheme of C F & H Workers. The Committee has
categorically recommended in Para.15.23 that the financial liability of working the proposed scheme shall be
borne by C&F Agents and not by the Port Trust. For the smooth and effective working of the Scheme, the
Committee recommended that it should be operated by the Management Committee. In view of such
specific observation in the report it is hard to believe that it was mandate of Hon’ble Supreme Court in the
Civil Appeal No0.1422/1990 or the HPC that PPT would play the role of employer while being directed to
implement the Scheme. Section 42 (d)of the Major Port Trust Act provides “receiving and delivering,
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transporting, booking and despatching goods originating in the vessels in the port and intended for carriage by
the neighbouring railways or vice versa, .............. ” Reading of the proviso indicates that the Major Ports
have to under take the service of receiving and delivering etc. of goods originating in the vessels in the Port
and intended for carriage by the neighbouring railway. It does not mandate that the Port is to facilitate
service for loading and unloading of Cargos on the point of receipt and despatch. Had it been the
responsibility of the Port the report of HPC or the direction of the Hon’ble Supreme Court would have
mandated that the Scheme should be framed under the Provision of Section-42 of the Major Port Trust Act. In
Para-15.26 it is stated that employment to CF&H Workers may come to end in case of mechanisation of
Cargo Handling and in order to meet the expenditure on terminal benefits and any other dues, required by
law, payable at that stage, the Management Committee should build up a separate fund from the CF&H
Agents by means of a separate levy which is necessary otherwise it would not be possible for those Agents
to meet the entire expenditure at one stroke. From the above recommendations it can be safely held that
the PPT was not directed or proposed to work out the implementation of the Scheme either being a direct
employer or as a principal employer of such CF&H Workers.

On the other hand, in the recommendation of the HPC it is provided as to how the management
committee is to be constituted. As per the recommendation, the management committee would be constituted by
having three representatives of the employers and three representatives of the workers with an officer of the PPT
as its Chairman having right of vote. If the term “employer” and “worker” as used in the mandate of the report
towards constitution of the management committee is taken into consideration, it can be safely inferred that the
CF Agents/Handling Contractors are the employers and the CF & H Workers are the employees. The
recommendations as mentioned in paras-15.22 & 15.23 of the report of HPC clearly indicate that the financial
liability of proposed scheme shall be borne by CF & H Agents and not by the Port Trust. The Scheme of 1979
would only operate as a model scheme for working out the scheme of 1994. The management committee is to be
constituted for effective working of the scheme. Therefore, there is nothing substantial in the report of the
Abraham Committee and the report of the HPC as well as in the direction of the Hon’ble Supreme Court in Civil
Appeal from which it can be construed or inferred that CF & H Workers being the employees of PPT either
directly or indirectly would discharge their duty under the pay roll and supervision of PPT.

Law is well settled that in order to establish employer and employee relationship the burden lies on the
workman to establish that he was employed/engaged and paid by the particular employer and he works under his
direct control and supervision. Coming to the case at hand in no point of time the PPT either engaged or
employed the CF & H Workers nor it had paid wages to them. The workers have been registered on
decasualisation by virtue of the recommendation of the HPC and as per the provisions of the scheme under the
management committee. The management committee is not constituted by the PPT and it has come to existence
as per the recommendation of HPC. Apparently the management committee is independent of PPT and formed
only to implement the scheme. PPT might have contributed funds for the VRS. But, the same does not lead to a
conclusion that it is the employer of CF & H Workers. It is already discussed and held that the PPT neither
controls nor supervises the work of the CF & H Workers except giving some approvals to the decisions of the
management committee as per the recommendations and provisions in the scheme. When both the conditions of
employer-employee are wanting the PPT has no obligation to fulfil the demand raised by the unions or the
workers.

Parity on the basis of facility or service conditions extended to CH Workers cannot be claimed from
the PPT on the ground of unfair labour practice since CH Workers were on the direct pay role and under
supervision of the PPT as per the Scheme of 1979 whereas the CF&H workers under the scheme of 1994 are
under the pay roll of C&F agents and supervision of those employers through Management Committee
constituted as per mandate of Hon’ble Supreme Court passed in the order arising out of Civil Appeal No.1422
of 1990 and as per mandate of the report of High Power Committee.

Undoubtedly, there are agreement before RLC(C), Bhubaneswar, proposals of the management
committee, proceedings of the Trustees of Board and correspondences between the PPT and the Ministry in
regard to implementation of VRS under SSP and for regularisation of CF & H Workers. The same cannot act
as an estoppel to the PPT from raising the issue of employer and employee relationship since in any of the above
matters the PPT has conceded or admitted that it being the employer of those workers had agreed to absorb them
as its employees. The agreement and the proposals seem to have been made taking into consideration the long
association and contribution of those workers in the growth and prosperity of the Port and to avoid labour
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unrest, for which agreement between the parties arrived at in the intervention of RLC(C), Bhubaneswar.
Undoubtedly, the Authority of PPT has its own limitation and without approval of the Central Government it
cannot take its own decision to regularise or absorb the disputants-workers as its employees. At the same time
the Industrial Tribunal has to act within the provisions of the ID Act. When there is no relationship of employer
and employee between the PPT and the CF & H Workers any direction on the part of the Tribunal to the PPT to
regularise or absorb the workmen as its employees would not stand in the eye of law. In this regard the term
“industrial dispute” as defined in the Act and the settled principle/position of law cannot be over sighted. Unless
a relationship of employer and employee is worked out between the parties it cannot be said that there is an
industrial dispute between them which needs to be adjudicated under the provisions of the Act. Therefore,
doubt can also be entertained on the maintainability of the reference. For the reasons and discussions made
above in my considered view the statements of claim filed by the second party Unions have no merit for
consideration. At the same time it can be clarified that the Award would not stand as a hindrance if there would
be any amicable settlement between the parties towards the claim raised by the Unions on account of long
association and contribution on the parts of the CF & H Workers in the growth and prosperity of the Port.

Accordingly the reference is answered and Award is passed.
Dictated and corrected by me.

B. C. RATH, Presiding Officer

¢ faoel, 3 BRadl, 2021
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[¥. Tad-12012 /72 /2013-378 3R (1-11)]
AT 9, AT ATHTRY

New Delhi, the 3rd February, 2021

S.0. 105.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 59/2013) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court, Bangalore as shown in the Annexure, in the industrial dispute between the management of Canara Bank
Trust, and their workmen, received by the Central Government on 03.02.2021.

[No. L-12012/72/2013-IR(B-II)]
SEEMA BANSAL, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BANGALORE

DATED :20™ JANUARY, 2021
PRESENT : JUSTICE SMT. RATNAKALA, Presiding Officer

CR 59/2013
I Party II Party

Sh. Manmohan Churya, The General Manager (P),

5-5-371 Near Sterling Chambers, Canara Bank,

P.V.S Kala Kunj Road, Kodialbail, Personnel Department (W),

Mangalore - 575003. Head Office, Manipal,

Dakshina Kannada Distt. - 576 119.

Appearance :
Advocate for [ Party :  Smt. Latha C. S. Holla

Advocate for Il Party :  Mr. Ramesh Upadhayaya
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AWARD

The Central Government vide Order No. L-12012/72/2013-IR(B-II) dated 18.10.2013 in exercise of
the powers conferred by Clause (d) of Sub-Section (1) and Sub-Section2(A) of Section 10 of Industrial Dispute
Act, 1947 (for brevity ‘the Act’ hereafter) referred the following Industrial Dispute for adjudication.

“Whether the action of the management of Syndicate Bank in dismissing Sh. Manmohan Churya
from their services with effect from 28.09.2011 is legal and justified? What relief he is entitled
for?”

The 1* Party workman herein is the former employee of erstwhile Syndicate Bank Presently Canara
Bank who is dismissed from service on certain allegations: he was tried during the Domestic Enquiry and found
guilty of the misconduct he was charged. The claim of the workman is,

he joined the service of the 2™ Party as an Attender in the year 1980 and thereafter promoted to clerical
cadre in the year 2003: while working at Bejai, Mangalore Branch of the 2™ Party he was kept under suspension
on certain allegations, followed by a Charge Sheet and a full fledged Domestic Enquiry into the charges. The
Enquiry Officer held that the Charge No. 1 i.e. the charge of gross misconduct of doing acts prejudicial to the
interest of the Bank vide clause No. 5(j) of the Memorandum of Settlement dated 10.04.2002 levelled against
the 1* Party in charge sheet dated 25.01.2010 is proved. The Charge No.2 in respect of gross misconduct of
engaging the Trade or Business outside the scope of the duties of the 1% Party without permission of the
Bank....was held not proved. The Disciplinary Authority disagreed with the findings of the Enquiry Officer
with regard to Charge No. 2 and offered personal hearing on the proposed punishment of Dismissal from
Service of the Bank without notice with immediate effect for both the gross misconduct. The Disciplinary
Authority after the personal hearing affirmed the proposed punishment by accepting the Report of Enquiry
Officer in respect of first charge and disagreeing with the finding on the second charge. His Appeal before the
2" Party did not survive.

2. 1 Party in the first place challenged the fairness of the Domestic Enquiry and questions the correctness
of the Enquiry Report as perverse and biased. He challenges the legality of the order of the Disciplinary
Authority for not issuing show cause notice prior to passing the Dismissal Order. His contention is,

he is totally innocent and has not caused any financial loss to the Bank: his past record was
unblemished. Both the Disciplinary Authority and the Appellate Authority did not assign sufficient reason for
disagreeing with the Enquiry Officer in respect of second charge: he is unemployed, due to punishment order he
along with his family members is put to untold misery and hardships. He had reimbursed the entire amount of
alleged misappropriation much before investigation commenced. No evidence was placed during the enquiry
about any Business activities carried on in his name.

3. 2" Party has contested the claim, denying all his allegations against Procedure of Enquiry, Enquiry
Report, legality of the Punishment Order passed by the Disciplinary Authority and they have sought to justify
the action taken against the 1% Party.

4. Based on the rival pleadings a Preliminary Issue was raised in respect of fairness of the Domestic
Enquiry, tried and adjudicated by answering the Issue in the affirmative, thus endorsing fairness and correctness
of enquiry procedure.

5. Thereafter the 1% Party workman adduced evidence in respect of his unemployment. Both parties have
addressed oral and written argument.

6. Following were the misconducts alleged against the 1% Party workman in the Charge Sheet of
25.01.2010,

Firstly, while working as Clerk at Bijai Branch, Mangalore of the 2™ Party he transferred amounts
aggregating to Rs. 2,40,000/- from SB Account of late Sh. Ganapathy Nayak (Ex-employee of the 2™ Party) at
Puttur Main Branch to the Accounts of M/s Sai Business Associates at Mangalore Car Street Branch and
Sh. Ramachandra Kamath at Mangalore Bijai Branch. Sh. Ganapathy Nayak had expired on 28.02.2008 and his
brother submitted a letter intimating his death along with Death Certificate on 28.02.2008 on noting that the
death of the depositor was not made in the Account by attaching a memo in the system, he got transferred
Rs. 1,65,000/- on 18.07.2008 without any vouchers to the Current Account Number 01033071483 of M/s.
Sai Business Associates: the transaction was put through / under Teller password of Sh. Ashok Moodabidri,
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Assistant Manager and Authorised under Supervisory Password of Sh. M Prashanth Bhat, Assistant Manager:
on 22.07.2008 sum of Rs. 1,61,000/- was withdrawn in cash from the Account of M/s Sai Business Associates
through cheque No. 203052 favouring Sh. Pandurang Churya. The transaction was put through under Teller
Password of CSE and authorised under Supervisory Password of Sh. Ashok Moodabidri, Assistant Manager: in
the same manner on 06.12.2008 a sum of Rs. 75,000/- is transferred from the SB A/c of late Sh. Ganapathy
Nayak at Huttur Branch to SB A/c No. 019222045029 of Sh. Ramachandra Kamath at Mangalore Bijai Branch
without vouchers under the Teller Password and Authorised under Supervisory Password of Sh. Ratnakar
Devadiga, Assistant Manager. On 10.12.2008 Rs. 75,000/- is withdrawn in cash from the Account of Sh.
Ramachandra Kamath without any cash voucher and was put through CSE’s Teller Password and was
Authorised under Supervisory Password of Sh. Ratnakar Devadiga. On observing that the amount is withdrawn
from the Account of Sh. Ganapathy Nayak without the knowledge of family members, his mother lodged a
Complaint on 18.02.2009 with the Regional Office, Mangalore. Since, he was the Cashier / Teller at the relevant
point of time, CSE was questioned, he confessed the above fraudulent transaction and submitted a letter dated
02.03.2009, on the same day CSE reimbursed Rs. 2,40,000/- and credited the amount to the Account of late Sh.
Ganapathy Nayak. In this regard a Complaint is lodged to the jurisdictional Police and he is charge sheeted. The
Puttur Branch settled the claim over SB A/c of late Sh. Ganapathy Nayak to Smt. Shyamala Nayak.

The above transaction amounts to gross misconduct of “doing acts prejudicial to the interest of the
Bank” vide clause No. 5(j) of Memorandum of Settlement dated 10.04.2002.

Secondly, it is found that there are huge credits in cash aggregating to Rs. 8.11 lakhs within a span of
13 months, which is quite unusual in nature and disproportionate to his known source of income, indicating his
engagement in some business activities / objectionable activities outside the scope of his employment, which
amounts to gross misconduct of “engaging in trade or business outside the scope of your duties without written
permission of the Bank” vide clause No. 5(a) of Memorandum of Settlement dated 10.04.2002.

7. The workman in his reply to the charge sheet responded that there is no financial loss to the Bank:
whatever the management informed as financial loss is reimbursed by him. In respect of the second charge his
contention was, he might have given some hand loans to his friends and well-wishers by withdrawing from his
OD Account: as soon as the same was returned to him, he might have credited the same to his OD Account: he
had lent amount free of interest and never considered the same as source of profit. The amount is in his ODC
limit and he has not earned additional income by helping his friends.

8. During the Domestic Enquiry, the Investigating Officer was examined as the first Management
Witness, through him the materials collected during the Investigation and the Investigation Report were marked
as Ex MEX-1 to Ex MEX-68. These are all the statements of the witnesses and undisputed official documents
generated during the course of business of the 2™ Party.

During the cross examination it was highlighted that there was no written complaint to the Bank
against the CSE about engaging in any trade or business outside the scope of employment and much before the
investigation commenced, on 02.03.2009 the amount was re-credited to the account of late Sh. Ganapathy
Nayak.

The second witness was Chief Manager, Syndicate Bank, Bejai Mangalore Branch of the 2™ Party: He
identifies Mex-24 which is a statement of Sh. V S Kamath from whose account without his knowledge
Rs. 75,000/- was credited and withdrawn. This statement is given in the presence of both MW-1 and MW-2.
He further identified his communications to the Investigating Officer.

During the cross examination instead of contradicting the witness on the basis of the documents
identified by him, it was suggested that CSE was a good worker and mobilised deposits and NPA recovery.

9. After the closure of the Management witness, CSE gave his oral statement that, he had withdrawn the
amount from the account of late Ganapathy Nayak to help his brother who was in grave financial difficulty, as
soon as he realised his mistake, he reimbursed the amount by pledging his wife’s jewels. He outrightly denied
his involvement in business transactions and states that all the entries in his OD Accounts are bonafide
transactions which are personal in nature.

10. In view of the undisputed evidence brought in, the Enquiry Officer without much effort recorded his
finding that the first charge is proved.
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In the Charge Sheet itself the prosecution has detailed 51 suspicious transactions, cash credits of
Rs. 5,000/- and above in his ODC Account which aggregated to Rs. 7.51 lakhs within a span of 13 months.
Except the statement of his ODC Account, no documentary proof was placed by the prosecution about his
engagement in any business or trade outside his duty that led the Enquiry Officer to hold that the second charge
is not proved.

11. On receipt of the Enquiry Report the Disciplinary Authority called for reply to the Enquiry Report from
the CSE, it was pointed out that,

“In this connection it is observed that the volume of cash transactions in your account does not suggest
that it was from the known source of income and the EO has stated as established that the credit
received in your account is unusual in nature and is disproportionate to your known source of income.
Given this back ground, it is clearly and circumstantially evident that you are engaged in business or
trade beyond the scope of your employment at the Bank and as such this charge under clause 5 (a) can
be held as proved as against the finding of EO in this regard.”

12. The workman gave his reply to the Enquiry Report as called for by the Disciplinary Authority stating
that, he was sanctioned with an OD of Rs. 2.67 lakhs, frequent withdrawal upto the limit on many occasions and
re-crediting of certain amount to reduce the burden of interest at regular interval lead to the allegation of
unusual credits. If the OD Account is being operated briskly, it does not mean that I engaged in any trade or
business.... I had not engaged myself in any trade or business and all the entries in my OD Account are bona-
fide transactions which are personal in nature. ..

The reply did not convince the Disciplinary Authority. Punishment of Dismissal without notice was
proposed to him with an opportunity of personal hearing by indicating that he is guilty of both the charges.

During the personal hearing CSE sought for leniency on the ground that, he was left with 9 years of
service and he was the sole bread earner of the family.

13. The Disciplinary Authority proceeded to pass the final order dated 28.09.2011 by confirming the
punishment already proposed. In the body of the order the Disciplinary Authority upheld the finding of the
Enquiry Officer in respect of charge No. 1 — in respect of charge No. 2 it was observed that cash credits received
in his OD A/c amounting to Rs. 7.51 lakh within a short span of 13 months is huge, unusual in nature and
disproportionate to the known source of his income: the continuity and series of transactions circumstantially
establishes charge No. 2 also. Thus, he was Dismissed from the services of the Bank without notice with
immediate effect. The finding of the Enquiry Officer on the first charge and the finding of the Disciplinary
Authority on the second charge are both based on the materials brought in Record and they are not disputed
during the enquiry. The limited question was, whether these materials amounted to misconduct within the
meaning of clause 5(j) and clause 5(a) of the Memorandum of Settlement dated 10.04.2002. In the meantime,
the 1* Party workman is acquitted of the offences punishable under Sec 406, 408,409, 420 of IPC from the
Criminal Court.

14. He has placed reliance on the judgment of the Apex Court reported in 2007 LLR 96 in the matter of
Jasbir Singh vs Punjab and Sind Bank and others to contend that, the Departmental proceedings and criminal
case are based on identical set of facts, evidence in both the proceedings since common, consequent upon
acquittal from the criminal case, the order of his dismissal deserves to be set aside.

I am unable to subscribe to the said contention. Nowhere in the above judgment, the Apex Court laid a
Rule of Thumb to set aside a dismissal order on the acquittal of the employee of charges from a Criminal Court.
In the said case, apart from the criminal compliant, the Bank had filed a money recovery suit against the
employee in respect of the alleged embezzled amount. The civil suit was dismissed by the Appellate Court.
The Apex Court took exception that the Hon'ble High Court failed to take note the decision of the civil court but
solely relied on clause 19.3 (c) of the Bipartite Settlement - the judgments of both Civil Court and Criminal
Court established that the Appellate was treated very unfairly and unreasonably. The finding of the Criminal
Case was there before the Apex Court, to the effect that confession was extracted from the employee by the
Bank Officers in a very cruel manner. But that is not the circumstance in the case before us, right from the
beginning until the matter reached finality before the Appellate Forum the 1% Party consistently admitted the
transaction and was projecting as to under what circumstances these transactions occurred.
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15. Though the allegations before the Criminal Court and the Domestic Enquiry were identical the
difference lies in looking at the matter from different perspective. The criminal justice system looks for proof
beyond reasonable doubt to constitute an offence while the Industrial adjudication deals with the consequence /
eventuality of the alleged misconduct from the point of view of the Employer. The very fact that knowing fully
well that the Account holder is deceased, 1** Party has withdrawn the money and when enquired has credited the
amount, not only amounts to temporary misappropriation of customer’s money but also puts the employer / the
Branch in a questionable position in the eye of its customers. Such incidents will have long lasting repercussion
on the Business of the Bank. In respect of the transactions in his ODC Account which was beyond the known
source of income though there was no tangible material about his involvement in any other trade or business, it
probablises that such transaction was unusual to his known source of his income. Rightly the Disciplinary
Authority has drawn inference against him by holding that he is engaged in trade or business outside the scope
of his duties without permission of the Bank vide clause 5(a) of the Memorandum of Settlement dated
10.04.2002.

16. Though I find the finding of the Enquiry Officer on charge No. 1 and finding of the Disciplinary
Authority on charge No. 2 are based on the material available on record still, there is one more hurdle to be
crossed i.e. proportionality of the punishment order. By the time of his dismissal order he had served for 31
years: it appears he had no history of misconduct to his credit, otherwise same would have been cited in his
charge sheet or placed in evidence before this Court. The benefit of long service of 31 years shall not be denied
for him keeping in view his liability and responsibility he owes to his family, hence I hold instead of Dismissal
he shall be considered for Removal from Service with all monetary benefits.

AWARD
The Reference is accepted.

The order passed by the Disciplinary Authority against the 1% Party workman Sh. Manmohan Churya
dated 28.09.2011 thereby dismissing him from services of the Bank without notice with immediate effect is
modified.

Instead of Dismissal, the 1% Party shall be terminated from service with terminal/monetary/pension
benefit in respect of the service rendered by him with the 2™ Party and release his terminal benefits.

The 2™ Party is directed to comply the Award within 40 days from the date of publication of the
Award, otherwise the monetary benefit shall carry future interest at 6% per annum till the date of payment.

(Dictated to o/s Steno, transcribed by her, corrected and signed by me on 20" January, 2021)

Justice Smt. RATNAKALA, Presiding Officer
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