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ATRT GCHI & HATAAT (TAT HATAT T FISh) A A 76 7@ wifafeT swaer si< sférgzmmg
Statutory Orders and Notifications Issued by the Ministries of the Government of India
(Other than the Ministry of Defence)

IENEEISE]
(Trem fam)
(FTT SIS T T AT g q[E)
% faeedT, 2 fRFaw, 2022
FT.3MM. 1266.—Fx TLHRTL, TISTATIT (FF F AT FAEL F forw y=2n) =aw, 1976 =+
A 10 & SUMFH (4) F ATEL0 | T AT % e, Mafertaa s s 80 Jiaad &
Aters FHATRAT 7 Rt T F1F ATe A AT F2 o7 §, 7 Ateg=a F:al &
1. FT a5 TF JATHT Hed- AEAE-2, Wie 7.-09, fdy #foe, feaw & fafesw
FTETATST TS, ATaTY
2. F ST U U FGThe @1 T, IS8, Feaid e 9ad, w=ie 1. 19, J%e7 17-,
FERTE-160017
3. AT (FETe) AR 7 F1ATAT, qTi=E1 Jiod, FATrT dex, qied, Frad- 682031
[®T. . 2-11017/3/2017- fZ==1-2 Sraarsty]

FrerfrT fig, s (Trsramm)

7879 GI1/2022 (2667)
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MINISTRY OF FINANCE
(Department of Revenue)
(CENTRAL BOARD OF INDIRECT TAXES AND CUSTOMS)
New Delhi, the 2nd December, 2022

S.0. 1266.—In pursuance of sub rule (4) of Rule 10 of the Official Languages (Use for Official
Purpose of the Union) Rules, 1976, the Central Government, hereby notifies, the following offices under
Department of revenue where more than 80% staff have acquired the working knowledge of Hindi:

1. Central Goods and Services Tax Circle-Bhawnagar-2, Plot No.-09, 2nd Floor, Silver Arch Building
Waghwadi Road, Bhawnagar

2. Central Goods and Services Tax Audit, Chandigarh, Kendriya Rajasva Bhawan, Plot no. 19, Sector
17-C, Chandigarh-160017

3. Office of the Commissioner of Customs (Preventive), 5" Floor, Catholic Centre, Broadway,
Cochin- 682031

[F. N. E-11017/3/2017- Hindi-2 DOR]
NIHARIKA SINGH, Director (OL)

(FR<f= aard AT
T faeet, 7 fRevaw, 2022

F. AT, 1267 —TEIT FT T Y07 e 5% sAfafagw, 1981 (1981 FT 61) T 4121 6
Y IT-LTT (2) AT &1 7 T ST-4TT (1) F a1 qia om=T 6 i IT-emT (1) F @ (F) T e
ATHAT T TART FIA GO, Fead GLHIT, TAEIT, AL FHU AT 07 fGFwe 9 & 39-vae e
AT orrstt 3. Y. (= fafar: 30.5.1970) FT 9% T FIIATT AT FIA T AT F I a9 T 3ty
ToTT SToraT Ter saert @, ST o1 9o 21, TS FiT < ATHIOT AT §F (ATaTe) | e & 98 I
s et 2

[T, &. 7/2/2022-T]

TeTTa T e, Haes

(DEPARTMENT OF FINANCIAL SERVICES)
New Delhi, the 7th December, 2022

S.0. 1267.—In exercise of the powers conferred by clause (a) of sub-section (1) of Section 6 read with
sub-section (2) thereof and sub-section (1) of Section 7 of the National Bank for Agriculture and Rural
Development Act, 1981 (61 of 1981), the Central Government hereby appoints Shri Shaji K.V. (DoB:
30.05.1970), Deputy Managing Director, National Bank for Agriculture and Rural Development (NABARD) as
Chairman, NABARD for a period of five years with effect from the taking over charge of the post or until
further orders, whichever is earlier.

[F. No. 7/2/2022-AC]
PRASHANT KUMAR GOYAL, Director

X HATET
(SEEIS)
T2 foetT, 30 Fawav, 2022
FT. AT, 1268.— AT (YA dqTS), TATHT a7 1976 (¥ & oTHhiT TAHT & (o0
TIT) % e 10 F IufFae (2) =T (4) F agaewr § Mt satert set 80 gitera & srfars
ATERTRAT/FTATAT o T 7 FTAATE A ATeq FT o7 §, T TdageT AT ~=~a F¥ar g:-
1. 9Tadl arfest, Y9a gLt A9y a9, der-aefl, §aare-40.
2. & IRIASET e FATAA, TR I FARAThT F31e, TR, 9eA1-801105.
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3. & aRIASHT R Frated, Fa & RReior §9re, SR, Tseam-302006.
4. IV the FINSR FIARAA stiw sfear fafiies, 7w gfHe- 250002.
[®1. . fEd1-2018/77.997.-1/12/1/(1314710)]

Tt TR T, Haere, TSTATIT

MINISTRY OF RAILWAYS
(RAILWAY BOARD)
New Delhi, the 30th November, 2022

S.0. 1268.—Ministry of Railways (Railway Board) in pursuance of Sub Rule (2) and (4) of Rule 10 of
the Official Language Rules, 1976 (use for the Official purposes of the Union) hereby, notify the following
offices where 80% or more Officers/ Employees have acquired the working knowledge of Hindi:-

1. 7t Battalion, Railway Protection Special Force, Maula-Ali, Hydrabad-40.

2. Chief Project Director office, Central Organisation for Railway Electrification, Danapur, Patna-
801105.

3. Chief Project Director office, Central Organisation for Railway Electrification, Jaipur, Rajasthan-
302006.

4. Dedicated Freight Corridor Corporation of India Ltd, Meerut Unit- 250002.
[F. No. Hindi-2018/0.L-1/12/1/(1314710)]
Dr. BARUN KUMAR, Director (O.L.)

T T S HATAT
7% faeet, 27 fRrawaw, 2022

FAT. 1269 3=t faare sAfefaaw, 1947 (1947 F71 14) & 90T 17 % AqET ¥,

Fea T AR AT A UH &7 F TIgdT  § qag FASTHRT T 39 FHEART & 914, aqad § [iae

drEntie foare § Fig G sfienis ATao-ag-99 Eed § 2, 9ENE & Gde (HaH
. 38/2020) FT THITAT FAT &, ST Feald G H1 07/09/2022 T ITH g 4TI

[¥. T1.22013/01/2022.37%.5% (F.79-11)]

MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 27th September, 2022

S.0. 1269.—1In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 38/2020) of the Central Government Industrial Tribunal-
cum-Labour Court NO. 2, Chandigarh as shown in the Annexure, in the industrial dispute between the
Management of BBMB and their workmen, received by the Central Government on 07/09/2022

[No. L-22013/01/2022 — IR (CM-I1)]
RAJENDER SINGH, Under Secy.
ANNEXURE

IN THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-II,
CHANDIGARH.

Present: Sh. S.K. Thakur, Presiding Officer.
ID No. 38/2020
Registered on:-24.08.2020

Sh. Kartar Singh S/o Sh. Basant Singh Village-Bard, Post Office-Suhani Tehsil-Ghurmariwan Distt. Bilaspur
H.P
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................ Workman
Versus
1. The Chairman, Bhakra Beas Management Board, Madhya Marg, Sector 19-B, Chandigarh-
1600109.
2. The Chief Engineer, Bhakra Beas Management Board, BSL Project, Sundernagar-175038.
.e.......Respondents/Managements
Award

Passed On:- 31.05.2022

Central Government vide Notification No.ID-(17) 2019/B-1VV/CHD dated 14.08.2020, under clause (d)
of sub-section (1) of Section 10 of the Industrial Disputes Act, 1947(hereinafter called the Act), has referred the
following Industrial dispute for adjudication to this Tribunal.

“Whether the action of the management of BBMB in not accepting the demand of Sh. Kartar
Singh S/o Sh. Basant Singh for deeming/considering him in continuous service upto age of
superannuation and resultantly entitled for consequential benefits is legal, just and valid? If not, to what
relief the workman concerned is entitled to and from which date?

1. On receipt of the above reference notice was sent to the workman side as well as to the
respondents/managements. The postal article sent to the workman, referred above, is deemed to have been
delivered to the workman side as the same has not been returned undelivered.

2. Workman has been given sufficient opportunities to file claim statement but, till date the workman
has not been able to file claim even none turned up on the dates of hearing in spite of several opportunities
afforded to file claim statement. This shows that the workman is not interested in adjudication of the matter on
merit.

3. Since the workman has neither put his appearance nor he has filed statement of claim to prove his
cause against the respondents/managements. As such this Tribunal is left with no alternative except to pass a
‘No Claim Award’. Accordingly, ‘No Claim Award’ is passed in the instant reference ID No.38/2020.

4 Let copy of this award be sent to the Appropriate Government as required under Section 17 of the
Act for publication.

S.K. THAKUR, Presiding Officer,

< fawet, 27 ffaway, 2022
FLAM. 1270 3= faame afaf==m, 1947 (1947 &1 14) &1 90T 17 & SIqae ¥,
FeRIT TR AT ST UF ft F TFAdT K GG AR T IAH FHART & a1, Aqag # [
drenfer fBae & FiT aeEr et affEr-ag-ay AT § 2, 9E6E F u=e (dqed
. 50/2020) F THAT FIAT &, ST Fweald TLH HI 07/09/2022 T TTH gAT AT

[€. Ter. 22013/01/2022.31%. 3% (F.0H-11)]
eiex g, sEw gt

New Delhi, the 27th September, 2022

S.0. 1270.—1In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 50/2020) of the Central Government Industrial Tribunal-
cum-Labour Court NO. 2, Chandigarh as shown in the Annexure, in the industrial dispute between the
Management of BBMB and their workmen, received by the Central Government on 07/09/2022

[No. L-22013/01/2022—-IR (CM-I1)]
RAJENDER SINGH, Under Secy.
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ANNEXURE

IN THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-II,
CHANDIGARH.

Present: Sh. S.K. Thakur, Presiding Officer.
ID No. 50/2020
Registered on:-24.08.2020
Sh. Dharam Singh S/o Sh. Sunder Singh Village & Post Office-Gangloh Tehsil-Jhanjutta Distt. Bilaspur H.P.

Versus
1. The Chairman, Bhakra Beas Management Board, Madhya Marg, Sector 19-B, Chandigarh-160019.
2. The Chief Engineer, Bhakra Beas Management Board, BSL Project, Sundernagar-175038.
<ee......Respondents/Managements
Award
Passed On:- 25.05.2022

Central Government vide Notification No.ID(16)2019/B-1VV/CHD, dated 14/08/2020, under clause (d)
of sub-section (1) of Section 10 of the Industrial Disputes Act, 1947 (hereinafter called the Act), has referred the
following Industrial dispute for adjudication to this Tribunal.

“Whether the action of the management of BBMB is not accepting the demand of
Sh. Dharam Singh S/o Sh. Sunder Singh for deeming/considering him in continuous
service upto age of superannuation and resultantly entitled for consequential benefits is
legal, just and valid? If not, to what relief the workman concerned is entitled to and
from which date?

1. The Ministry of Labour & Employment, Government of India while referring the above Industrial Dispute
for adjudication also directed the following:-

“The parties raising the dispute shall file a statement of claim complete within relevant documents, list of
reliance and witnesses with the Tribunal within fifteen days of the receipt of this order of reference and also
forward a copy of such a statement to each of the opposite parties involved in this dispute under rule 10(B) of
the Industrial dispute (Central), Rules, 1957

2. However, no claim statement was filed by the workman within the stipulated period. Despite the directions
of the Central Government not complied by the workman opportunity was provided to the workman and,
therefore, on receipt of the above reference notice was sent to the workman as well as to the
respondents/managements for appearances for adjudication. The postal article sent to the workman, referred
above, is deemed to have been served on the parties under dispute as the post sent has not been received back as
undelivered.

3. Workman has been given sufficient opportunities to file claim statement but none turned up in spite of
several opportunities afforded to file claim statement. This shows that the workman is not interested in
adjudication of the matter on merit.

4. Since the workman has neither put his appearance nor he has filed statement of claim to prove his cause
against the respondents/managements. As such this Tribunal is left with no alternative except to pass a ‘No
Claim Award’. Accordingly, ‘No Claim Award’ is passed in the instant reference ID No.50/2020.

5. Let copy of this award be sent to the Appropriate Government as required under Section 17 of the Act for
publication.

S.K. THAKUR, Presiding Officer

T2 foeety, 27 fAawaw, 2022

T, 1271 3= [@aTe stterf=am, 1947 (1947 F1 14) FT 9T 17 % A8 H,Fx1T
LA A1 A UH &1 F TGS o GG ATl 3T 396 FHF 6 a1, Tqad § [iag A=t
fTae § F=g TR siEtE  AF-ag-99 AT |q. 2, deNg 4 Ude (§E
. 18/2020) FT THITAT FIAT &, S Feaid TR & 07/09/2022 FT TTH g3 =TI

[|. T, 22013/01/2022-3115.3% (Fr.0H-11)]

TSiex HE, saT qi=e
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New Delhi, the 27th September, 2022

S.0. 1271.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. N0.18/2020) of the Central Government Industrial Tribunal-
cum-Labour Court NO. 2, Chandigarh as shown in the Annexure, in the industrial dispute between the
Management of BBMB and their workmen, received by the Central Government on 07/09/2022

[No L-22013/01/2022 — IR (CM-I11)]
RAJENDER SINGH, Under Secy.

ANNEXURE

IN THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-II,
CHANDIGARH.
Present: Sh. S.K. Thakur, Presiding Officer.
ID No.18/2020
Reqgistered on:-02.07.2020
Smt. Mansa Devi Wd/o Late Sh. Ram Lal Village-Ratkel, P.O. Sajaopiplu, Tehsil-Dharampur,
Distt. Mandi, Himachal Pradesh

................ Workman
Versus
1. The Chairman, Bhakra Beas Management Board, Madhya Marg, Sector 19-B, Chandigarh-
160019.
2. The Chief Engineer, Bhakra Beas Management Board, BSL Project, Sundernagar-175038.
<.........Respondents/Managements
AWARD

Passed On:- 31.05.2022
Central Government vide Notification No.1D-8(6)2020/B-1VV/CHD dated 01.07.2020, under clause (d) of
sub-section (1) of Section 10 of the Industrial Disputes Act, 1947 (hereinafter called the Act), has referred the
following Industrial dispute for adjudication to this Tribunal.
“Whether the action of the management of BBMB in not accepting the demand of
Smt. Mansa Devi Wd/o Late Sh. Ram Lal for deeming/considering him in continuous
service upto age of superannuation and resultantly entitled for consequential benefits is
legal, just and valid? If not, to what relief the workman concerned is entitled to and
from which date?
1. On receipt of the above reference notice was sent to the workman side as well as to the
respondents/managements. The postal article sent to the workman, referred above, is deemed to have been
delivered to the workman side as the same has not been returned undelivered.
2. Workman side has been given sufficient opportunities to file claim statement but, till date the workman
has not been able to file claim even none turned up on the dates of hearing in spite of several opportunities
afforded to file claim statement. This shows that the workman is not interested in adjudication of the matter on
merit.
3. Since the workman has neither put his appearance nor he has filed statement of claim to prove his
cause against the respondents/managements. As such this Tribunal is left with no alternative except to pass a
‘No Claim Award’. Accordingly, ‘No Claim Award’ is passed in the instant reference ID No.18/2020.
4, Let copy of this award be sent to the Appropriate Government as required under Section 17 of the Act
for publication.
S.K. THAKUR, Presiding Officer,

T faeett, 8 fwwaw, 2022
FLAT. 1272 3R fAarq affm, 1947 (1947 &7 14) &1 GRT 17 & AT H B
WHR e e @t g §% ydy 9 & dag el 8k S dHaRi @ 41 rgey |
fAfde e faae #§ o= ReR s Ifexy JeaqR & dare  (Wed 9. 93/2009) B
TR HRell B |

[¥. TeT- 12012/217/2002-31E 3R §1-1]
U, . ATed, JaL A=
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New Delhi, the 8th December, 2022

S.0. 1272.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. 93/2009) of the Cent.Govt.Indus.Tribunal-cum-Labour Court
Jabalpur as shown in the Annexure, in the industrial dispute between the management of Bilaspur Raipur
Kshetriya Gramin Bank and their workmen

[No. L-12012/217/2002— IR(B-1)]

A. KYADAYV, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL -CUM- LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/93/2009
Present: P.K.Srivastava H.J.S..( Retd)

Shri Ashok Kumar Yadav

Village & Post Pawni(City Para

Tehsil Bilaigarh, District Raipur ...Workman
\ersus

The Chairman

Bilaspur Raipur Kshetriya Gramin Bank
(modified as) Chhattisgarh Gramin Bank
Bilaspur (C.G.)

The Chairman

Bilaspur Raipur Kshetriya Gramin Bank

(Modified as) Chhattisgarh Gramin Bank (MP)

Bilaspur. ...Management
AWARD

(Passed on 30-8-22)

As per letter dated 30/10/2009 by the Government of India, Ministry of Labour, New Delhi, the
reference is received. The reference is made to this Tribunal under Section -10 of 1.D.Act, 1947 as per
Notification No.L-12012/217/2002(IR(B-1).The dispute under reference relates to:

“Whether the action of the management of Bilaspur(Raipur)Kshetriya Gramin
Bank in terminating the services of Shri Ashok Kumar Yadav S/o Shri Badlu
Ram w.e.f. 24-3-2001 is justified?If not , what relief the applicant is entitled? .”

1. After registering the case on the basis of reference, notices were sent to the parties. Both the parties
have filed their statement of claim/defence.

The case of the workman as stated in his statement of claim is that he was appointed against permanent vacancy
of undersigned in Pawni Branch of the Management Bank. The then Bilaspur Raipur Kshetriya Gramin Bank
on 6-3-1991. He worked there till 24-3-2001 continuously for 240 days and more in every year including the
year preceding the date of his termination i.e. 24-3-2001. The Bilaspur Raipur Kshetriya Gramin Bank merged
into Chhattisgarh Gramin Bank, Bilaspur on 30-6-2006. According to the workman, he was not given any notice
nor was paid any compensation, hence his termination is in violation of Section 25G and Section 25F of the
Industrial Disputes Act,1947, herein after referred to as the word “Act”. This is also the case of the workman
that his termination is in violation of Section 25N of the Act and Rule 76 of Industrial Dispute Rules.
Accordingly, he has prayed that holding his termination bad in law, he be entitled to be reinstated with back
wages and benefits. The case of the Management is mainly that the applicant is not a workman as defined
under Section 2(s) of the Act. He was never appointed as per Rules against any permanent vacancy as claimed
by him, rather he was engaged as a Daily Wager casual worker by the Bank and was paid on daily basis when
ever he was engaged according to work. The Management has denied the claim of the workman that he worked
for 245 days or more continuously in any year before his termination. According to the Management, his
termination is not bad in law. The management has accordingly requested that the reference be answered
against the workman.

2. During the proceedings, the workman absented himself. He did not lead any oral or documentary evidence.
The Management has filed affidavit of its witness Panchram Armo, Branch Manager.

3. The workman did not appear at the time of arguments also. He did not file any written arguments.
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4, I have heard arguments of Shri A.K.Shashi, learned counsel for the Management and have gone
through the record.

5. The Reference itself is the issue for determination in the case in hand.

6.  The initial burden to prove his claim lies on the workman, in absence of any evidence oral or
documentary, it is held that the workman could not prove his continuous engagement as defined under
Section 25B of the Act. Hence his termination cannot be held bad in law. Accordingly, holding the action
of management in terminating the services of the workman justified in law and fact, the workman is held
entitled to no relief.

7. On the basis of the above discussion, following award is passed:-

A. The action of the management of Bilaspur(Raipur)Kshetriya Gramin Bank in terminating the
services of Shri Ashok Kumar Yadav S/o Shri Badlu Ram w.e.f. 24-3-2001 is held to be justified.

B. The workman is held entitled to no relief.

8.  Let the copies of the award be sent to the Government of India, Ministry of Labour & Employment as
per rules.

P.K.SRIVASTAVA, Presiding Officer
DATE: 30-8-2022

¢ faeedl, 8 femmaw, 2022
FEAT. 1273 —sir=nie foare sfafaas, 1947 (1947 FT 14) FF =T 17 % A8 § Feaid
LA G199 T TG OF & G995 FAST ST 3T FHAET 6 a1 aqae § A< et
foaTe & e A SRR AT TaaqR & Udre Jad §eaT (5/2018) FT YHIRIT FdT gl

[|. T, 41012/23/2017-3% 37 f1.1]
T, ¥. qed, AL q=9

New Delhi, the 8th December, 2022

S.0. 1273.—1In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.5/2018) of the Cent.Govt.Indus.Tribunal-cum-Labour Court
Jabalpur as shown in the Annexure, in the industrial dispute between the management of Western Railway
and their workmen

[No. L-41012/23/2017— IR(B-1)]
A.K YADAV, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/5/2018
Present: P.K.Srivastava H.J.S..( Retd)

Shri Meherban Singh,

Aatmaj Mangal Niwasi Saalichowka,

Baabaikala Ward No.5

Basuriya Ward,

Tehsil Gadarwavada Zilla

Narsinghpur(M.P.) .... Workman
\ersus

The Divisional Railway Manager,
Western Railway,
Jabalpur(M.P.) ... Management
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AWARD
(Passed on 20-7-2022.)

As per letter dated 24/1/2018 by the Government of India, Ministry of Labour, New Delhi, the
reference is received. The reference is made to this Tribunal under Section -10 of I.D.Act, 1947 as per
Notification No.L-41012/23/2017(IR(B-1). The dispute under reference relates to:

“Kya mandal rail prabhandak, pachim Madhya rail, Jabvalpur M.P. ke prabhandan
dwara Shri Mehrban Singh Atmaj Mangal Bhutpurv Gangman ke sweayein denank
18-8-1989 se samapt kiye jaane ke karyavahi nyayuchhit hai?yadi nahi to sambhandit
karmachari kes anutosh na haqdar hai? .”

1. After registering the case on the basis of reference, notices were sent to the parties. The workman
never appeared inspite of service of notice. He did not even file statement of claim.

2. The Management has filed the written statement of defence, wherein it has been pleaded that the
workman was removed from service on 18-8-1989 and he raised the dispute before the Conciliation Officer in
the year 2017, after 28 years from the date of his removal. Thus his claim is barred by delays and latches. It
has further been pleaded that the workman was impleaded as Gangman in P.W.l. Bagratawa initially as casual
labour in 1969. He was regularized in service in the year 1971. He has been a habitual absentee and absented
himself unauthorizedly without any intimation or leave sanctioned on many occasion. He was left off from
charges by imposing lesser punishment. He absented himself willfully and unauthorisedly without any leave or
sanction from 6-10-1987 for which he was issued a charge sheet on 16-6-1988. He was served with a notice
asking him to file reply to the chargesheet but he did not file any reply. A Departmental inquiry was ordered.
The workman appeared and participated during the inquiry. He admitted his absence. Also he admitted that he
did not report to any of the Railway Doctor nor sent intimation to P.W.l. The Inquiry Officer submitted his
report holding the charges proved. The Disciplinary Authroity passed the impugned punishment of removal
from service w.e.f. 18-8-1989.

3. Since the workman never appeared, the reference proceeded ex-parte against him. The Management
filed affidavit of its witness with photocopy of inquiry papers.

4, I have heard ex-parte argument of ShriA.K.Shashi, Learned Counsel for the Management and have
perused the record.

5. The Reference is the issue for determination, in the case in hand.

6. The initial burden to prove his claim lies on the workman. In the case in hand, the workman never

appeared. He never filed any statement of claim to show what his case was. He never filed any oral or
documentary evidence in support, hence he has held to have failed to discharge this initial burden. On the other
hand, the Management witness has corroborated the case of the management in his affidavit filed as
Examination-in-Chief and has proved the inquiry papers. Perusal of the inquiry papers shows that principles of
natural justice were followed. The workman did participate during the inquiry, hence inquiry cannot be held
against law or fact. Secondly the act of willful and unauthorized absence is also proved from the inquiry
papers. Willful and unauthorized absence is misconduct inviting major punishment of removal, hence the
punishment also cannot be said to be excessive to the charge. Moreover the dispute has been first raised after 28
years of cause of action. The management has relied on judgment of Hon’ble the Apex Court in the case of
Assistant Executive Engineer Vs. Shivalinga (2002) I.LL.J S.C.457. “On this point, Hon’ble the Apex Court
has held the claim to be barred by latches when it was filed with unexplained delay of nine years.” This
judgment of Hon’ble the Apex Court has been followed by Hon’ble Bombay High Court, Nagpur Bench in
W.P.N0.6232/2014 (W.C.L.Durgapur Vs. Union of India & Another) referred to from the side of the
management.

7. In the light of above discussion, holding the action of management justified in law and facts, the
reference deserves to be answered against the workman.

8. On the basis of the above discussion, following award is passed:-
A.The action of the management as mentioned in the reference is legal and proper.
B.The workman is held entitled to no relief.

9. Let the copies of the award be sent to the Government of India, Ministry of Labour & Employment as
per rules.

P.K.SRIVASTAVA, Presiding Officer
DATE: 30-8-2022
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New Delhi, the 8th December, 2022

S.0. 1274.—1In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. 48/2014) of the Cent. Govt.l ndus.Tribunal-cum-Labour Court
Jabalpur as shown in the Annexure, in the industrial dispute between the management of West Central Railway
and their workmen.

[No. L-41012/10/2014— IR(B-1)
A.K YADAV, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL -CUM-LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/48/2014
Present: P.K.Srivastava H.J.S..( Retd)

Shri Ram Narayan Malviya

S/o Nanakram,

H.No.9, Bhagat singh Nagar,

Ward No.22,Yard Road,

Near Gwalior Baba Itarsi(MP) ....\Workman
\ersus

The Divisional Railway Manager,

West Central Railway,

Habibganj,

Bhopal(M.P.) ...Management
AWARD

(Passed on this 17-10-2022.)

As per letter dated 30/5/2014 by the Government of India, Ministry of Labour, New Delhi, the
reference is received. The reference is made to this Tribunal under Section -10 of I.D.Act, 1947 as per
Notification No.1-41012/10/2014-IR(B-1) The dispute under reference relates to:

“Whether the action of the management OF Sr. DME(TRS), Electric Locoshed,
Itarsi in terminating the services of Shri Ram Narayan Malviya from 23-9-05
from the post of Chowkidar, Vandana Bhawan, Itarsi is justified or not?if not, to
what .”

1. After registering the case on the basis of reference, notices were sent to the parties.

2. The case of the workman as stated in his statement of claim is that he was appointed as a Chowkidar
on 15-5-1996 on daily wages of Rs.250/-. He was posted at the Vandana Smriti Hall new Yard Itarsi. He
worked till 23-9-2005 when his services were terminated without any notice or compensation which is against
Industrial Disputes Act,1947. Accordingly he has prayed that he be reinstated with back wages and benefits.

3. The case of the management is mainly that he was deputed as a chowkidar on daily wages at Vandana
Smriti Hall who has no connection with the Management of Railways. It is run by an autonomous body and
self governed body of Railway employees and works for their welfare. This Committee which runs this
Vandana Smriti Hall engaged the workman as chowkidar on daily wages and removed him from services
when his services were found unsatisfactory. Hence there was never an employer employee relationship
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between him and the management of Railways. Hence there is no question of termination of his services by
Railways. Accordingly the Management has prayed that the reference be answered against the workman.

4. The workman has filed copy of his appointment letter dated 17-5-1996 , copy of removal order dated
23-9-2005, copy of order of Hon’ble High Court in W.P.N0.20762/2012. Copies of various orders issued by
the Divisional Engineer, loco shed being member of Board of Vandana Smriti Hall regarding allotment of hall
to different railway employees for different purposes on different dates, all admitted by Management, hence
marked as Exhibit W1 to W7. The workman has examined himself and has been examined by Management.

5. The Management has examined its witness Aditya Legha and P.K.Ingla who has been cross-examined
by the workman.

6. | have heard arguments of Shri Ashok Shrivastav, learned counsel for the workman and Shri Gulab
Suhane, learned counsel for Management and have gone through the record.

7. On perusal of the record in the light of rival arguments, the following issues arises for consideration:-

1) Whether there is relationship of workman and employer between the parties i.e. the
applicant workman and management of Railways?”

8. Section 2G and Section 2S define employer and workman in Industrial Disputes Act,1947 which is as
follows:-
Section 2(S)-

“workman” means any person (including an apprentice) employed in any industry to do any
manual, unskilled, skilled, technical, operational, clerical or supervisory work for hire or
reward, whether the terms of employment be express or implied, and for the purposes of any
proceeding under this Act in relation to an industrial dispute, includes any such person who has
been dismissed, discharged or retrenched in connection with, or as a consequence of, that
dispute, or whose dismissal, discharge or retrenchment has led to that dispute, but does not
include any such person-

0] who is subject to the Air Force Act, 1950 (45 of 1950), or the Army Act, 1950 (46 of
1950), or the Navy Act, 1957 (62 of 1957); or

(i) who is employed in the police service or as an officer or other employee of a prison, or
(iii) who is employed mainly in a managerial or administrative capacity, or

(iv) who, being employed in a supervisory capacity, draws wages exceeding one thousand six
hundred rupees per mensem or exercises, either by the nature of the duties attached to
the office or by reason of the powers vested in him, functions mainly of a managerial
nature.]

(9) “employer” means,—

(i) in relation to an industry carried on by or under the authority of any department of
[the Central Government or a State Government], the authority prescribed in this
behalf, or where no authority is prescribed, the head of the department;

(ii) in relation to an industry carried on by or on behalf of a local authority, the
chiefexecutive officer of that authority;

9. Pleading of parties have been dealt on this point earlier. Admitted is the fact that the workman was
issued appointment to work as a chowkidar at Vandana Smriti Hall and was removed by Vandana Smriti Hall
official. The management of Railways has filed the bye laws of Vandana Smriti Hall which is Exhibit M-3
which states that the name of the building will be Vandana Community Bhawan . It also provides that there
will be a Management Committee to manage the affairs of this building and also provides rules regarding its
maintenance and use. It is established from perusal of these Rules that Vandana Smriti Hall Committee is a
body distinct from Management of Railway that it is constituted for welfare of Railway employees and some
Railway officials who are on its Board. Since this Committee is distinct from Railways and the workman was
appointed by this Committee, there cannot be said to be any relation of employer and workman between the
parties in the case in hand. Hence the fact that the workman was determined by Management of Railways is
held not proved and the reference deserves to be answered accordingly.

10. On the basis of the above discussion, following award is passed:-
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A.The action of the management “OF Sr. DME(TRS), Electric Locoshed, Itarsi in terminating the
services of Shri Ram Narayan Malviya from 23-9-05 from the post of Chowkidar, Vandana Bhawan,
Itarsi is held to be just and proper.

B.The workman is held entitled to no relief.
C.No order as to costs.

11. Let the copies of the award be sent to the Government of India, Ministry of Labour & Employment as per
rules.

P.K. SRIVASTAVA, Presiding Officer
DATE: 17-10-2022

75 fReet, 30 7awav, 2022

FLAM. 1275.—sf=nrs Fame afaf@am, 1947 (1947 #1 14) #F g7 17 F A8 ¥,
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forfies uadid=h, Femqe (F1S) & Jaeas & dag At 6w fiwdt qaaedr, gR 7294,
T FHAT ASGL Ul &9, Femaqy, sxiee, @i aqag § [y F=7 e sienfs
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New Delhi, the 30th November, 2022

S.0. 1275.—1In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. CGIT/LC/R/56/2017) of the Central Government Industrial
Tribunal cum Labour—Jabalpur, as shown in the Annexure, in the Industrial dispute between the employers in
relation to The General Manager (O & M) NTPC, Bilaspur (C.G.);The Additional Manager & HR (Head), M/s
Era Infra Engineering Ltd., Noida (U.P);The Project Manager, Era Infra Engineering Ltd. NTPC, Bilaspur
(C.G) and Smt. Satrupa, Through The President, Chhattisgarh Employees Mazdoor Ekta Sangh, Bilaspur,
Chhattisgarh, which was received along with soft copy of the award by the Central Government on 30/10/2022.

[No. L- 42011/20/2017-IR(DU)]
D.K. HIMANSHU, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL- CUM -LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/56/2017
Present: P.K.Srivastava H.J.S.(Retd.)

Smt. Satrupa,

Cl/o Shri Om Prakash Gangotri,

President, Chhattisgarh Kramchari

Mazdoor Ekta Union, Bilaspur,

Chhattisgarh - 495555 .....\Workman
Versus

The General Manager (O & M)
NTPC, Seepat PO Ujjawal Nagar,
Bilaspur. C.G. - 495555

The Addl. Manager & HR (Head)
M/s Era Infra Engineering Ltd.
C-56/41, Sector — 62,

Noida UP —201301.
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The Project Manager,
Era Infra Engineering Ltd. NTPC,
Seepat Site, P.O. Ujjawal Nagar

Bilaspur. C.G. - 49555 ...Management
AWARD
(Passed on this 17™" day of October-2022)
1. As per letter dated 09/05/2017 by the Government of India, Ministry of Labour, New Delhi, the

reference is received. The reference is made to this Tribunal under Section 10 of I.D. Act, 1947 as per
Notification No. L-42011/20/2017 — IR (DU). The dispute under reference relates to:

“Whether the action on the part of M/s Era Infra Engineering Ltd, a contractor working
under the principal employer at NTPC, Seepat site in terminating the workman namely
Smt. Satrupa w/o Shri Samaru and not paying the terminal benefits as espoused by the
president of the Chattisgarh Kramchari Mazdoor Ekta Union, Bilaspur is legal and
justified as per the provisions of section 25 (F) of ID act? If not, what relief the above
named workman is entitled to?

2. After registering the case on the basis of reference, notices were sent to the parties on addresses’
mention in the reference. Workman represented through her learned counsel Adv. Shri S.K.Saini. Management
No. 1 & 2 represented through their learned counsel Adv. Shri R.C.Shrivastava and Adv. Shri Pradeep Kumar
Pandey respectively. Many dates were given for filling of Statement of Claim. No Statement of Claim was
filed. The opposite parties also did not file any Written Statement of Defence.

3. Since the initial burden to prove its case is on the workman side in which she has failed. Hence the
reference deserves to be answered against her and is answered accordingly.

4. Let the copies of the award be sent to the Government of India, Ministry of Labour & Employment as
per rules.

P.K. SRIVASTAVA, Presiding Officer
DATE: 17-10-2022
TS faeet, 2 femware, 2022
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New Delhi, the 2nd December, 2022

S.0. 1276.—1In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 205/2019) of the Central Government Industrial
Tribunal/Labour Court-2, New Delhi now as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of MMTC, New Delhi; Prominent House Keeping, New Delhi and
Shri Prabhakar Pokhriyal, S/o Shri C P Pokhriyal, New Delhi.

[No. Z-16025/04/2022-IR(M)]
ASHISH KUMAR YADAYV, Under Secy.
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-II, NEW DELHI.

Present: Smt. Pranita Mohanty,
Presiding Officer, C.G.1.T.-Cum-Labour
Court-Il, New Delhi.
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INDUSTRIAL DISPUTE CASE NO. 205/2019
Date of Passing Award- 18.11.2022
Between:

Shri Prabhakar Pokhriyal,
S/o Shri C P Pokhriyal,
R/o House No. 36-A, 3 Floor, Cheema House,

Begampur, Mahavir Nagar, New Delhi-110017 .... Workman
Versus
1. MMTC,
Scope Complex, Core-l, 7 Industrial Area,
Lodhi Road, New Delhi-110003 .... Managements

2. Shri Arun D Rosary, CGM, MMTC,
Scope Complex, Core-l, 7 Industrial Area,
Lodhi Road, New Delhi-110003.

3. Shri Girish Kumar Bhowal, Manager, MMTC,
Scope Complex, Core-l, 7 Industrial Area,
Lodhi Road, New Delhi-110003.

4. Shri Puroshattam Kumar Jha, Care Taker, MMTC,
Scope Complex, Core-l, 7 Industrial Area,
Lodhi Road, New Delhi-110003.

5. Prominent House Keeping,
F-67-68, 1t Floor, Manish Global Mall,
Dwarka, New Delhi-110077.

Appearances:-
Shri S B Shelly ...For the claimant
(AR)
None for the management .....For the Management
(A/R)

AWARD

This is an application filed u/s 2A by the claimant Shri Prabhakar Porkhriyal alleging illegal
termination of his service by respondent No.5 and advancing a claim of Rs. 272400/- towards unpaid salary etc.

The facts pleaded in short is that the claimant was working as a supervisor under management No.5 i.e
Prominent Housekeeping who had deployed his employees for the job of housekeeping in the office of MMTC
at Lodhi Road New Delhi. His job was to supervise the work of other persons employed by the contractor
prominent Housekeeping to execute the work of housekeeping. Respondent No.1 is the Principal Employer and
respondent no.2, 3 and 4 are the lower functionaries of management No.1. The respondent No.2 , 3 and 4 were
acting contrary to their responsibility and collecting a share from the remuneration paid to the employees
deployed by the contractor. The claimant had raised complaints in this regard with the higher authorities of
management No.1. This created a hostile atmosphere around the claimant. Though he was discharging his duty
with utmost sincerity, the respondent no.2, 3 and 4 in connivance with respondent No.5 with the sole intention
of harassing him transferred him from MMTC Scope Office to the office at Manesar Haryana Gurgaon by letter
dated 14.03.2019. The claimant being a physically handicap person and a low paid employee staying in a rented
house in Begampur Area New Delhi was unable to commute from Delhi to Manesar daily meeting the travelling
expenses. However, the claimant pursuant to the letter dated 14.03.2019 reported at Gurgaon office. But he was
not allowed to join there. In the transfer letter dated 14.03.2019 it was mentioned that his service in New Delhi
is no more required. For the non acceptance of joining in Gurgaon Office the claimants service stood terminated
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w.e.f 14.03.2019. Finding no other way he raised the present dispute praying reinstatement into service and
payment of his wage from June 2018 till filing of the claim amounting to Rs. 272400/-. Before filing of this
claim the claimant had raised a dispute before the labour commissioner where the conciliation was taken up.
But for the adamant attitude of the management the conciliation failed. Hence, this proceeding.

Notice was served on all the managements. Management No.1, 2 ,3 and 4 though appeared and took
time for filing WS, later on abandoned the proceeding without filing WS. Management No.5 entered appearance
and filed an application praying rejection of the claim petition for the grounds stated therein. Subsequently
management No.5 neither filed WS nor moved the application filed for rejection of the claim. Thus, by order
dated 27™ April 2022 all the four managements were proceeded exparte and the application filed by M5 was
rejected as not pressed. Thereafter the claimant filed his affidavit.

In the affidavit the claimant has fully supported the averments made in the claim petition. In addition
to that he has filed the photocopies of his ESI Card, the representations made to the authorities and photocopies
of the complaint made by the claimant to NHRC and other authorities. He has also filed the copy of the dispute
raised before the Labour Commissioner alleging illegal termination of the service and the reply filed by the
MMTC to the said complaint. In the said reply the MMTC has denied its liability as the employer of the
claimant. However, the management No.5 had not appeared before the Labour Commissioner.

The evidence of the claimant since has not been disputed and the documents filed by him has remained
unchallenged and uncontroverted it is concluded that the claimant was subjected to unfair labour practice for the
illegal termination of his service without following the procedure of law laid u/s 25F of the Id Act since, the
documents filed by the claimant clearly proves that he had worked for more than 240 days in the calendar year
preceding the termination of service pursuant to the letter dated 14.03.2019. On that account the claimant is
entitled to one month pay amounting to Rs. 13500/- as one month notice pay alongwith the arrear salary of Rs.
272400/- as claimed by him. Hence, ordered.

ORDER

The claim be and the same is answered in favour of the claimant. The management No.5 being the
employer of the claimant is directed to pay Rs. 272400/- towards the arrear salary and Rs. 13500/- equal to one
month pay in lieu of one month notice to the claimant. This amount shall be paid to the claimant by M5 i.e.
Prominent Housekeeping within two months from the date of publication of this award failing which the
amount accrued shall carry interest @ 6% per annum from 14.03.2019 and till the payment is made. Send a
copy of this award to the appropriate government for notification as required under section 17 of the ID act
1947.

Dictated & Corrected by me.
PRANITA MOHANTY, Presiding Officer

Ql
T faeet, 5 fawwaw, 2022
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CORRIGENDUM
New Delhi, the 5th December, 2022

S.0. 1277.—This Ministry’s Notification No.L-12012/01/2021- IR(B-I) dated 05/12/2022 is amended
as under:-

“the entries in line two(2) may be read as “Award(Ref.28/2021” instead of “Award (Ref.28/2001)” .

[No. L-12012/01/2021- IR(B-1]
A.K. YADAV, Under Secy.
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ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL —CUM- LABOUR COURT, LUCKNOW

Present: JUSTICE ANIL KUMAR PRESIDING OFFICER
1.D. No. 28/2021
BETWEEN

Renu Sharma W/o Shri Susheel Kumar Sharma
R/o B5/407, Fourth Floor, Nandini Enclave, Phase-3, Avadh Vihar Yojna, Lucknow.

AND

1. The Managing Director & CEO
Axis Bank & Securities Ltd., Axis House
C-2, Wadia International Centre, Pandurang Budhkar Marg, Worli, Mumbai — 400025.

2. The HR Head, Axis Bank & Securities Ltd., Axis House
C-2, Wadia International Centre, Pandurang Budhkar Marg, Worli, Mumbai — 400025.

3. The Vice President, HR, Axis Bank & Securities Ltd., Axis House
C-2, Wadia International Centre, Pandurang Budhkar Marg, Worli, Mumbai — 400025.

4. The JGM (Legal and compliance), Axis Bank & Securities Ltd., Axis House
C-2, Wadia International Centre, Pandurang Budhkar Marg, Worli, Mumbai — 400025.

CORRIGENDUM

1. By award dated 05.08.2022, the complaint filed by the workman-lady, Smt. Renu Sharma W-
10, under Section 33 A of the Industrial Disputes Act, 1947 for alleged contravention of the provisions
contained in the Section 33 of the Industrial Disputes Act, 1947 by the opposite parties had been disposed of by
this Tribunal; wherein some typographical error has been committed on first page of the said award.

2. Therefore, following correction is being incorporated in the award dated 05.08.2022 of this
Tribunal:

“The I1.D. No. on the first page of award dated 05.08.2022 the industrial dispute number, mentioned as
“28/2001” be read as “28/2021”.

Justice ANIL KUMAR, Presiding Officer

% feeety, 5 fewwaw, 2022
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New Delhi, the 5th December, 2022

S.0. 1278.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 28/2012) of the Central Government Industrial Tribunal cum
Labour Court - Il New Delhi as shown in the Annexure, in the Industrial dispute between the employers in
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relation to The General Manager,Bharat Sanchar Nigam Limited, Sector-15, Faridabad,(Haryana), and Shri
Shankar, Worker, which was received along with soft copy of the award by the Central Government on
16.11.2022.
[No. L-40012/71/2011 -IR (DU)
D.K. HIMANSHU, Under Secy.
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-I1, NEW DELHI.
Present:

Smt. Pranita Mohanty,
Presiding Officer, C.G.1.T.-Cum-Labour
Court-Il, New Delhi.
INDUSTRIAL DISPUTE CASE NO. 28/2012

Date of Passing Award- 19.10.2022

Between:

Shri Shankar,

S/o Shri Heera Lal,

R/o House No. 180, Gali No.1,

Rahul Colony, NIT,

Faridabad .... Workman
Versus

The General Manager,
Bharat Sanchar Nigam Limited,

Sector-15, Faridabad ... Management
Appearances:-
Shri S.P Srivastava ...For the claimant
(A/R)
Shri Deepak Thukral ...For the Management
(A/R)
AWARD

The Government of India in Ministry of Labour & Employment has referred the present dispute
existing between employer i.e. the management of Bharat Sanchar Nigam Limited, and its workman/claimant
herein, under clause (d) of sub section (1)and sub section (2A) of section 10 of the Industrial Dispute Act 1947
vide letter No. L-40012/71/2011 (IR(DU) dated 02/12/2011 to this tribunal for adjudication to the following
effect.

“Whether the action of the management of BSNL, in terminating the services of Shri Shankar S/o Shri
Heera Lal, Ex-Cable Jointer w.e.f 23.08.2010, is legal and justified? What relief the workman is entitled to?”

The claimant in the claim statement has stated that he had been working with the management BSNL
as Cable Joinder w.e.f 05.01.2003. Initially his remuneration per month was Rs. 1700/- and the same was
increased from time to time and his last drawn salary per month was Rs. 3500/-. The workman had worked with
the management continuously for 7 years diligently leaving no scope of complaint. During this period he was
raising demand for nonpayment of wage as per the approved minimum wage rate, non extension of the benefits
like PF, ESI, paid leave, bonus, overtime etc. This caused annoyance to the management who was in search of
opportunity to terminate the service of the claimant. On 23/08/2010 when the claimant was on duty, the officials
of the management misbehaved him and informed about termination of his service without assigning any
reason. At the time of such termination no notice of termination, notice pay or termination compensation was
paid to the claimant in clear violation of the provisions of section 25F of the Industrial Disputes Act. Being
aggrieved the claimant made efforts to meet the officials of BSNL and to ensure reinstatement in service. The
officials of BSNL did not listen to his grievance and finding no other way and for the arbitrary action of the
management he served a demand notice on 31.08.2010 by Registered Post with AD. In the month of August
when the management terminated his employment the remuneration for the said month was not even paid to
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him. After receipt of the demand notice the management gave a reply denying all the contentions raised by the
claimant. Hence he raised a dispute before the labour commissioner where the management appeared but
refused to reinstate him. For the failure in conciliation the appropriate government referred the matter for
adjudication in terms of the reference. In the claim statement the claimant has thus, prayed for a direction to the
management to reinstate him in service with continuity and full back wages alongwith all consequential
benefits. The claimant has also advanced a prayer for release of his withheld remuneration for the month of
August 2010 and to direct the management to extend all the service benefit like PF, ESI etc on reinstatement.
The claimant has also stated that the senior officers of BSNL for executing some urgent work used to take
imprest in which the normal procedure like bidding and inviting quotation etc are not followed. For execution of
the said urgent works persons like the claimants are engaged and paid out of the advance taken for those works.
The works discharged by the claimant and persons like him are of perennial in nature since, these persons use to
work as cable joinders, maintenance and upkeep of telephone exchanges, maintenance of telephone lines and
attend the faults reported by the customers.

The management BSNL filed the written statement rebutting the stand of the claimant. While denying
the employer and employee relationship between them the management has pleaded that the proceeding is not
maintainable. The specific stand of the management is that BSNL has enough Group D employees having no
occasion for engaging casual or daily wage temporary workers. If any petty work is to be undertaken usually the
same are given to the contractors selected through proper bidding process. The said contractor might have
engaged the claimant for execution of any such work but the same would not confer the right on the claimant to
be treated as an employee of BSNL. The other stand of the management is that the claimant, since was never
employed by the management the question of illegal termination by the management does not arise and the
management is under no obligation of providing the benefits of PF and ESI etc to the claimant. The
management has also denied the stand of the claimant that the senior officers of BSNL for execution of certain
urgent work use to take imprest (advanced against some urgent work for which normal procedure like bidding,
inviting quotation etc is not possible) and pay out of that amount to the concerned workman executing the work.
Thus, the management has prayed for dismissal of the wrong and incorrect claim advanced by the claimant,
claiming himself as an employee of BSNL.

On these rivals pleading the following issues are framed for adjudication.
ISSUES
1. Whether there existed relationship of employer and employee between the parties.
2. As in terms of the reference.

During hearing the claimant filed an application seeking a direction to the management for production of record
in possession of the management. The documents sought by the claimant are:-

1. The paper relating to the contract if any entered between the BSNL and the contractors.

2. The original board resolution authorizing the person who has signed the WS.

3. Various grade and structure of employee applicable to the BSNL.

4, The original registration issued to the BSNL u/s 7 of the Contract Labour Regulation and Abolition
Act 1970.

5. The license issued by the licensing officer u/s 13 of the Contract Labour Regulation and Abolition Act
1970 to the contractors engaged by BSNL.

6. List of licensed contractors working for BSNL in the year 2010.

7. Copy of the returns submitted by BSNL in respect of all such contractors to the Government

Authorities i.e ESIC and EPFO etc.

But the management did not produce the documents as called for except the copy of a contract
awarded to only one contractor, photocopy of the Board Resolution, the list of various Grade and structure of
employees applicable to the BSNL alongwith an affidavit sworn by AGM Legal stating that the remaining
documents are not within the custody of the management. Thus, the claimant by order dated 13.03.2019 passed
by this tribunal was given liberty of producing secondary evidence in respect of the documents sought for.

During hearing the claimant examined himself as WW1 but has not produced any document in support
of his employment with BSNL. On the basis of his oral statement the claimant has asserted to prove that he was
working for the management from 2003 to 2010 and during the undisputed point of time discharging various
duties assigned to him as an employee of BSNL. But the management BSNL while denying his relationship as
an employee illegally terminated his service. This witness was cross examined at length by the management. On
behalf of the management the AGM Legal Smt. Daisy Singh testified as MW1 and also produced some
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documents which were marked as MW1/1 and MW1/2. These documents are nothing but authority letter issued
to the witness to depose. The witness was confronted with the secondary evidence produced by the claimant the
original of which have been filed in the connected case registered as ID No. 45/2012 and marked as WW1/M1,
WW1/M2, WW1/M3. The witness examined by the management admitted the contents of the said document.
These documents are in the nature of the circulars issued by the AGM of BSNL directing the subordinate
authorities to comply with the provisions of labour law strictly and to revise the wage of the temporary status
Mazdoor/causal labour. Exhibit WW1/M3 is the document filed by the claimant in ID 45/2012 and confronted
to the management witness. This is a reply given to the complaint made by the claimant demanding higher wage
wherein the claimant was intimated by the AGM that the Cable maintenance work is being done by the labourer
engaged through operation and maintenance tender for underground cable network in FBD SSA and all these
labour are contractors workers and are getting remuneration as per Haryana Government minimum wages
Rules.

At the outset of the argument the Ld. A/R for the claimant strenuously argued that this is a typical case
of unfair labour practice meted to the workman. He was made to work as a contractual worker for 07 years.
When the job entrusted to him was of perennial nature, for the legitimate demand advanced by him with regard
to the service condition, the management took revenge and terminated his service. Now when the claimant is
fighting this litigation against the mighty employer, the later is trying to shed all the responsibility on the plea
that no employer and employee relationship exists between them. The management has gone to the extent of
saying that he is the employee of the contractor when there was no contract prevalent for engagement of daily
rated workers during the relevant time. But the oral and documentary evidence adduced by the claimant as well
as the management clearly shows that the management was engaging contractors without being registered under
the Contract Labour Act and the contractors so engaged were never having registration under the Contract
Labour Act., Thus the contract if any between the management and the contractor were sham and intended to
camouflage the legal and legitimate rights of the claimant workman. Infact the claimant was working in the
premises of the management under its supervision and control and discharging perennial nature of work. But the
management in gross violation of provisions of Id Act, in a revenge full manner terminated his service which
amounts to unfair labour practice.

The counter reply of the Ld. A/R for the management was that the claimant has not produced any
documents showing employer and employee relationship between the parties though the burden for the same
heavily lies on the claimant. The claimant though had made a faint attempt of producing some documents to
make the tribunal infer such a relationship, failed in his attempt. His further argument is that the BSNL is a state
owned company having its own policy of recruitment. It has enough no. of Group D employees and as such
there was never any need for employing causal/daily wage workers. Sometimes for some petty work the
contractors are engaged through proper Bidding process and the said contractors engage their own manpower
for execution of the work. The manpower engaged by the contractor in no way can be treated as the employees
of BSNL management. He thereby submitted that the claim advanced by the claimant is false, baseless and
liable to be rejected.

FINDINGS
ISSUE No.1

This issue has been taken up for consideration at the first instance since it will have a considerable
influence on the decision of the other issues. It has been claimed by the workman that he had worked for BSNL
from 2003 to 2010 as a cable jointer/MDF and internet/gen operator till the year 2010 when his service was
illegally terminated. During this period he had worked continuously and diligently for the management. In the
oral evidence by the claimant as WW1 he has fully supported the statement of claim filed by him. With regard
to the documentary evidence in support of the claim, the workman has not filed any document. But argument
was advanced by the claimant that the secondary evidence of the original documents filed in ID 45/2012, when
confronted to the management witness, she admitted the contents of the same. The said documents show that
during the period between 2003 to 2010 he was working as an employee of management BSNL and his name
appears in different papers created during that undisputed period of time. Serious objection was raised to the
admissibility of the said document by the management. The Ld. A/R for the management argued that the
documents which are the money receipts gate passes and complaint books are no way helpful in proving the
employer and employee relationship. The claimant as WW1 stated that he was working as a cable joinder for
the management at Faridabad. He was attending to the job of fault repair on the complaint of the customers. The
copy of the log book and the certificate of fault repair given by the customers which have been filed by the
claimant in 1D No. 45/2012 and marked in series of H. These documents of the year 2003 to 2010 proves that
the claimant Shankar on behalf of Pali Exchange of BSNL at Faridabad was attending to the work in respect of
fixing the complaints and obtaining compliance report from the customers including the local MLA as one of
the customer.
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The Ld. A/R for the management raised dispute to the relevancy of these documents in proving the
employer and employee relationship. Be its stated here that the plea of the management BSNL taken is that the
claimant was never employed by the management BSNL and he might have been engaged by the contractor
who was engaged for executing petty works. In the written statement the management had furnished the list of
such contractors engaged during the relevant period. The claimant during the hearing, made a prayer for
production of document relating to the contract awarded. But surprisingly the management produced incomplete
copy of the contract documents relating to engagement of security guards and housekeeping staff. No document
relating to engagement of cable joinder/MDF and internet/gen operator through contractor was ever filed though
the management witness MW1 during cross examination has categorically admitted that all the records relating
to the contractors working for BSNL are available in their office. She further stated that she cannot name the
contractor under whom the claimant was working or if he was at all working under any contractor.

The Ld. A/R for the claimant at this juncture disputed and challenged the credibility of the
management evidence on the ground that the management is guilty of suppressing material evidence. When all
the contracts related papers are available in the office of the management and when the claimant had demanded
production of the same, the management should have produced those documents to prove that no daily wager
are engaged directly by the BSNL and the work of cable jointing, maintenance of line and up keeping of the
exchanges are done through contractors. Relying upon the judgment of the Hon’ble Supreme Court in the case
of Gopal Krishna Ji Ketkar vs. Mahomed Haji Latif and others (1968)AIR (SC)1413 and the case of State
Inspector of Police vs. Surya Shankaram Karri (2006)7SCC172, he submitted that for non production of
material document which could have thrown light on the dispute of employer employee relationship, the
management is guilty of suppressing valuable evidence and adverse inference is bound to be drawn against
them. To counter the stand of the management the Ld. A/R for the claimant argued that the stand about the
contractor taken by the management is false and fabricated. For that reason the papers relating to the award of
contract have been suppressed. He also submitted that if at all any paper relating to contract exists at the end of
the management the same is sham and intended to camouflage the right of the claimant.

The other argument is that the plea about the contract awarded to execute petty work as claimed by the
management is false since, the management despite the demand made by the claimant to show the registration
of BSNL under the CLRA failed to produce the same. The management though admitted about engagement of
contractors and furnished a list of the contractors in the WS, when called upon failed to justify if the said
contractors were having license for engagement of contract Labour and if the claimant was a labour engaged
through the said contractor. This argument of the Ld. A/R for the claimant sounds convincing.

The law of evidence provides that any document proposed to be proved should be produced in original
as primary evidence and the secondary evidence is permissible only when the original is proved to be lost or not
within the reach of the party relying on the same or the same cannot be produced without in ordinate delay and
difficulty. In this case admittedly the claimants are the poor workmen who have no link with the management
on account of their alleged retrenchment. In such a situation it cannot be insisted upon them to produce the
original document from the custody of the management. The management in this case was participating in the
proceeding when the document that is the photocopy of the attendance register was exhibited. Hence, this
tribunal feels it proper to accept the photocopies of the documents as secondary evidence.

The workman has asserted that he was working directly under the management having no intermediary
contractor. Though, in the written statement a reference has been made by the management about the contractor
engaged for executing petty work, as observed in the preceding paragraph the management has failed to prove
the same. The documents filed by the AGM testifying as MW1 which are in the nature of the contract awarded
to a contractor for supply of security guard or housekeeping staff has no connection with the claim of the
claimant. Though on the basis of these documents the A/R for the management emphatically argued that the
claimant was the employee of the contractor the same is not accepted as not proved. On the contrary the
claimant has confronted several photocopies of the log book for fault repair for maintenance of the gen. set the
certificates issued by the customers after the fault of their telephones and internet connection were attended and
fixed by the claimant to the management witness. All these documents created during the undisputed period of
time bear the name of the claimant. Hence, the tribunal as stated above has no hesitation in accepting the said
secondary evidence which to some extent throws light on the employer and employee relationship between the
parties. NO contrary evidence has been adduced by the management to disprove the said documents which in
turn becomes admissible to support the claim of the claimant. Thus, all these documents together with oral
evidence adduced by the claimant and the management witness clearly lead to conclusion that during the
relevant period between 2003 to 2010 the workman was the employee of the management, discharging
perennial nature of work and there existed a relationship of employer and employee between them.

Of course the Ld. A/R for the management challenged the credibility of the evidence adduced by the
claimant in proving the employer and employee relationship. But on behalf of the claimant reliance has been
placed in the case of Hussainbhai Calicut vs. the Alath Factory The zhill Union Kozhikode and others
(1978)AIR (SC) 1410 and in the case of Bharat Heavy Electricals Ltd. vs. PO Labour Court VIII and
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others (2015)3CLR 363 Delhi High Court to argue that when a worker produces goods and services for the
employer and the employer has economic control over the workers subsistence, the presence of the intermediary
contractor has no value or consequence and it is required for the courts and tribunals to lift the veil or looking at
the conspectus of factors governing employment.

In this regard reliance can be placed in the case of BSNL vs. Bhurumal decided by the Hon’ble
Supreme Court of India in Civil appeal No. 10957 of 2013 where in by an award passed by the CGIT a diary
containing the details of the job undertaken by the workmen on different dates were accepted as evidence for
determining the employer employee relationship. The tribunal on the basis of the said documents have come to
hold that the entries in the diary legally prove that the workmen were working under the direct and
administrative control of the management and thus, they were the employees of the management. The Hon’ble
Apex Court while analyzing the reasons assigned by the Presiding Officer of CGIT came to hold that there is no
reason to disbelieve the diaries maintained during ordinary course of business and thereby discarded the
argument advanced by the of BSNL management that the diary being a self serving document cannot be relied
as evidence. In this case in the similar manner the workman has relied upon the entries made in the log book
showing the work and job discharged by him. This tribunal finds no reason of discarding the said log book. On
the contrary it is held that the entries in the said log book were made during an undisputed point of time and
clearly proves how during the relevant time period i.e. between 2003 to 2010, the workman was working under
the effective administrative control of the management which gives rise to a presumption of employer employee
relationship which has not been successfully rebutted by the management in this case. The plea of the
management that the claimant was the employee of the contractor in absence of proof is rejected. This issue is
accordingly answered in favour of the workman.

ISSUE No.2

The grievance of the claimant is that he had worked for the management for 07 years without being
paid the minimum wage. When he raised a genuine and lawful demand for the same the management got
annoyed and terminated his service w.e.f. 23.08.2010. The management had denied the alleged termination on
the ground that when there was no employer employee relationship the question of termination doesn’t arise.
The claimant examined as WWZ1 in his oral statement has stated that the management orally terminated his
service and at the time of termination neither any termination notice, notice pay, or termination compensation
was paid. Not only that no show-cause notice was served nor any Domestic Enquiry was conducted against him
before termination. The witness was cross-examined at length by the Ld. A/R for the management. But nothing
substantial has been elicited to discredit his testimony.

Now it is to be examined if the said act of termination and denial of service benefits by the
management is illegal. Be it stated here that the evidence of the claimant has not been controverted by the
management. While answering issue No.1 it has already been held that the workman was working for the
management and discharging his duty for the period between 2003 to 2010. In the case of ONGC vs. ONGC
contractual workers union reported in 2008 LLR page 801 it has been held that in order to ascertain the
status of the workman the period of work rendered by him is also taken into consideration. In this case the
workman has stated that he was the employee of the management for 07 years and the later illegally terminated
his service.

The law is well settled that when the workman successfully establishes his relationship as an employee
of the management it is to be seen if the termination was made illegally. Reference can be made to section 25-F
of the Act 1947 which precisely speaks that no workmen employed in any industry who has been in continuous
service for not less than 1 year shall be retrenched unless and until the said workmen has been give one month
notice in writing, or notice pay or retrenchment compensation. In this case in the written statement the
management has taken a plea that no notice was required to be served since there was no employer employee
relationship. This gives an impression that no notice was served. Thereby the management has admitted non
compliance of the mandatory provision of section 25-F of the ID act. This act itself makes the order of
termination illegal and not sustainable in the eye of law. Thus, the moot question which remains to be replied is
what would be the relief that can be granted to the workmen once his termination is held to be illegal.

Way back in the year 1980 the Hon’ble Apex Court of India in the case of Surendra Kumar Verma
and Others vs. CGIT Delhi had observed that

“Plain commonsense dictates that the removal order terminating the service of the workman must
ordinarily lead to the reinstatement in the service of the workman. It is as if the order was never been
made and so it must ordinarily lead to back wages. But there may be exceptional circumstance which
makes it impossible for the employer to direct reinstatement with full back wages.”

In such cases the Hon’ble Apex Court held that the appropriate order would be for payment of
compensation in lieu of reinstatement. But in the case of G.M ONGC Silchar vs. ONGC Contractual
Worker Union reported in 2008 LLR 801 the Hon’ble Apex Court after giving due consideration to several
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observations in different pronouncement which suggest that a workman who was put in 240 days of work or a
contractual worker is not entitled automatically to be regularized, came to hold that in appropriate cases
regularization can be ordered.

Here is a case were the workman has prayed for a relief of reinstatement simplicitor by the
management No.1. He has further stated that the work done by him is perennial in nature. While adducing
evidence the workman has successfully proved that for the relevant calendar year of his engagement he had
completed 240 days of work and there by duly discharged the burden put on him to prove that during a calendar
year he had discharged work for 240 days more(2006 SCC page 967, municipal counsel Sujanpur vs.
surinder kumar relied )

A question may come up regarding the regularization of casual or contractual employees against
regular vacancies in view of the restriction imposed in the case of Secretary of state karnatak vs. Uma devi
reported in 2006) 4 SCC Pagel. In the said judgment the constitution bench of the Hon’ble Supreme Court
have held that the appointment of the contractual employees and their regularization in service is not an
automatic process. But the case of Uma devi referred supra came to be discussed in a later judgment by the
Hon’ble Supreme Court in the case of Maharashtra SRTC vs. Casteribe Rajya Parivahan Karmchari
Sangathana (2009) 8 SCC Page 556. In that judgment the issue before the Hon’ble Supreme Court was with
regard to the jurisdiction of the industrial court to give status wages and all other benefits of permanency to the
workman who had been serving for years as cleaners in the corporation in temporary capacity. Relying upon
Uma Devi a plea was raised that granting of permanent status to the casual workers/daily wager was not
sustainable in law. Repealing the aforesaid argument the supreme court in Para No. 32 and 33 of the judgment
of Maharashtra SRTC referred supra observed as under:-

“32. The power given to the Industrial and Labour Courts under Section 30 is very wide
and affirmative action mentioned therein is inclusive and exhaustive. Employing badlis, casuals or
temporaries and to continue them as such for years, with the object of depriving them of the status
and privileges of permanent employees is an unfair labour practice on the part of the employer
under Item 6 of Schedule IV. Once such unfair labour practice on the part of the employer is
established in the complaint, the Industrial and Labour Courts are empowered to issue preventive
as well as positive direction to an erring employer.

“33. The provisions of MRTU and PULP Act and the powers of Industrial Labour Courts
provided therein were not at all under consideration in the case of Uma Devil. As a matter of fact,
the issue like the present one pertaining to unfair labour practice was not at all referred, considered
or decided in Umadevil. Unfair labour practice on the part of the employer in engaging employees
as badlies, casuals or temporaries and to continue them as such for years with the object of
depriving them of the status and privileges of permanent employees as provided in Item 6 of
Schedule 1V and the power of Industrial and Labour Courts under section 30 of the Act did not fall
for adjudication or consideration before the constitution Bench”.

Again the Hon’ble Supreme Court in another case Hari Nandan Prasad vs. employer I/R to
management of Food Corporation of India and another reported in AIR 2014 SC 1848, wherein the issue
was as to whether the Labour Court Tribunal has the jurisdiction to order regularization of the workman was
considered in the context of the provision of the Act and the decision of the constitution bench in the case of
Uma Devi and the Hon’ble Court came to hold that the powers conferred upon the Industrial Tribunal/Labour
Court under the ID Act are quite wide. The Act deals with industrial Disputes, provides for conciliation,
adjudication, and settlements, and regulates the rights of the parties and the enforcement of the award and
settlement. Not only that way back in the year 1950 in the case of Bharat Bank Limited vs. Employees of
Bharat Bank reported in (1950) LLJ 921 The Hon’ble Supreme Court had observed:

“In settling the disputes between the employers and the workmen, the function of the Tribunal
is not confined to administration of justice in accordance with law. It can confer rights and
privileges on either party which it considers reasonable and proper, though they may not be
within the terms of any existing agreement. It has not merely to interpret or give effect to the
contractual rights and obligations of the parties. It can create new rights and obligations
between them which it considers essential for keeping industrial peace.”

In the above said background and on considering the different pronouncements of Hon’ble Apex

Court, while reverting to the facts of the present case, the grievance of the claimant is that he was

working as casual workers against the permanent vacancy and the nature of the duty discharged by him

was perennial in nature. But the management in order to deprive him of his right to be permanent and

regularization illegally terminated his service.

Hence, for the foregoing reasons it is concluded that the claimant/workman was subjected to unfair
labour practice by the management. There was a gross violation of the provision of Section 25-G of the ID Act.
He having discharged the duty perennial in nature, for more than 240 days in a calendar year, this tribunal while
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following the judgment of the Apex Court in the case of Hari Nandan Prasad referred supra feels it proper to
exercise its jurisdiction to order the regularization of the workman who was initially appointed as a casual
workers and continued to work for 07 years and also worked for more than 240 days in the calendar years
preceding to his termination. The issue is accordingly answered in favour of the claimant. Hence, ordered.
ORDER

The reference is accordingly answered in favour of the claimant. The management is directed to
reinstate the claimant into service with continuity thereof from the date of illegal termination and pay the arrear
salary for the intervening period between termination and reinstatement at the rate of 40% of the last drawn
wage. The management is further directed to release the unpaid salary of the claimant for the month of August
2010 at the rate of his last drawn salary and to extend the benefits of EPF and ESI etc alongwith other service
benefits like paid leave, bonus etc. on reinstatement. The management is further directed to give effect to the
direction given in this award within one month from the date of publication of the award failing which the
management shall be liable to pay the wage to the claimant at the rate of his last drawn wage from the date of
termination and till the reinstatement is made alongwith interest @ 9% per annum from the date of accrual and
till the payment is actually made. Send a copy of this award to the appropriate government for notification as
required under section 17 of the ID act 1947.

The reference is accordingly answered.

Dictated & Corrected by me.

PRANITA MOHANTY, Presiding Officer.

¢ feeft, 5 e, 2022
FT.8M. 1279.—==ifir faars sifafiaw, 1947 (1947 1 14) Fit 9=7 17 ¥ a0 #,
Fea T AR HEIMEd®, W 991 Ay forfies, a%e-15, wiiamars, (BRamm), & yauaas &
Hag ATt o7 =i 9% T, FERY, & o= ey #§ FEe F=i a9 =t afesor- ag-
qH ATATAT-2 T2 TRoedT & T=1e (Fa /. 27/2012) T 547 T sqeras & Gy @ g, & T
FIAT § ST ot HLHIT ] TG HIUT 6 G127 16.11.2022 T 9TH g1 47 |

[FT. TT-40012/70/2011 -311_'5311'{(@?1)]
.. Ay, sEw af=a
New Delhi, the 5th December, 2022

S.0. 1279.—1In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 27/2012) of the Central Government Industrial Tribunal cum
Labour Court - 11 New Delhi as shown in the Annexure, in the Industrial dispute between the employers in
relation to The General Manager,Bharat Sanchar Nigam Limited, Sector-15, Faridabad, (Haryana), and Shri
Nek Ram, Worker, which was received along with soft copy of the award by the Central Government on
16.11.2022.

[No. L-40012/70/2011 -IR (DU)]
D.K. HIMANSHU, Under Secy.
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-II, NEW DELHI.
Present:

Smt. Pranita Mohanty,
Presiding Officer, C.G.1.T.-Cum-Labour
Court-Il, New Delhi.
INDUSTRIAL DISPUTE CASE NO. 27/2012

Date of Passing Award- 19.10.2022

Between:

Shri Nek Ram,
S/o Shri Lakhan Singh,
R/o House No. 710, Gali No.2,
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Parwatia Colony, 30 Feet Road, NIT,
Faridabad .... Workman
Versus

The General Manager,
Bharat Sanchar Nigam Limited,

Sector-15, Faridabad ...Management

Appearances:-

Shri S.P Srivastava ...For the claimant

(A/R)

Shri Deepak Thukral .....For the Management
AWARD

The Government of India in Ministry of Labour & Employment has referred the present dispute
existing between employer i.e. the management of Bharat Sanchar Nigam Limited, and its workman/claimant
herein, under clause (d) of sub section (1)and sub section (2A) of section 10 of the Industrial Dispute Act 1947
vide letter No. L-40012/70/2011 (IR(DU) dated 02/12/2011 to this tribunal for adjudication to the following
effect.

“Whether the action of the management of BSNL, in terminating the services of Shri Nek Ram S/o
Shri Lakhan Singh, Ex-Cable Jointer w.e.f 23.08.2010, is legal and justified? What relief the workman is
entitled to?”

The claimant in the claim statement has stated that he had been working with the management BSNL
as Cable Joinder w.e.f 01.03.1999. Initially his remuneration per month was Rs. 1700/- and the same was
increased from time to time and his last drawn salary per month was Rs. 3500/-. The workman had worked with
the management continuously for 11 years diligently leaving no scope of complaint. During this period he was
raising demand for nonpayment of wage as per the approved minimum wage rate, non extension of the benefits
like PF, ESI, paid leave, bonus, overtime etc. This caused annoyance to the management who was in search of
opportunity to terminate the service of the claimant. On 23/08/2010 when the claimant was on duty, the officials
of the management misbehaved him and informed about termination of his service without assigning any
reason. At the time of such termination no notice of termination, notice pay or termination compensation was
paid to the claimant in clear violation of the provisions of section 25F of the Industrial Disputes Act. Being
aggrieved the claimant made efforts to meet the officials of BSNL and to ensure reinstatement in service. The
officials of BSNL did not listen to his grievance and finding no other way and for the arbitrary action of the
management he served a demand notice on 31.08.2010 by Registered Post with AD. In the month of August
when the management terminated his employment the remuneration for the said month was not even paid to
him. After receipt of the demand notice the management gave a reply denying all the contentions raised by the
claimant. Hence he raised a dispute before the labour commissioner where the management appeared but
refused to reinstate him. For the failure in conciliation the appropriate government referred the matter for
adjudication in terms of the reference. In the claim statement the claimant has thus, prayed for a direction to the
management to reinstate him in service with continuity and full back wages alongwith all consequential
benefits. The claimant has also advanced a prayer for release of his withheld remuneration for the month of
August 2010 and to direct the management to extend all the service benefit like PF, ESI etc on reinstatement.
The claimant has also stated that the senior officers of BSNL for executing some urgent work used to take
imprest in which the normal procedure like bidding and inviting quotation etc are not followed. For execution of
the said urgent works persons like the claimants are engaged and paid out of the advance taken for those works.
The works discharged by the claimant and persons like him are of perennial in nature since, these persons use to
work as cable joinders, maintenance and upkeep of telephone exchanges, maintenance of telephone lines and
attend the faults reported by the customers.

The management BSNL filed the written statement rebutting the stand of the claimant. While denying
the employer and employee relationship between them the management has pleaded that the proceeding is not
maintainable. The specific stand of the management is that BSNL has enough Group D employees having no
occasion for engaging casual or daily wage temporary workers. If any petty work is to be undertaken usually the
same are given to the contractors selected through proper bidding process. The said contractor might have
engaged the claimant for execution of any such work but the same would not confer the right on the claimant to
be treated as an employee of BSNL. The other stand of the management is that the claimant, since was never
employed by the management the question of illegal termination by the management does not arise and the
management is under no obligation of providing the benefits of PF and ESI etc to the claimant. The
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management has also denied the stand of the claimant that the senior officers of BSNL for execution of certain
urgent work use to take imprest (advanced against some urgent work for which normal procedure like bidding,
inviting quotation etc is not possible) and pay out of that amount to the concerned workman executing the work.
Thus, the management has prayed for dismissal of the wrong and incorrect claim advanced by the claimant,
claiming himself as an employee of BSNL.

On these rivals pleading the following issues are framed for adjudication.
ISSUES
1.  Whether there existed relationship of employer and employee between the parties.
2. Asinterms of the reference.

During hearing the claimant filed an application seeking a direction to the management for production of
record in possession of the management. The documents sought by the claimant are:-

The paper relating to the contract if any entered between the BSNL and the contractors.
The original board resolution authorizing the person who has signed the WS.

Various grade and structure of employee applicable to the BSNL.

A w0 Do

The original registration issued to the BSNL u/s 7 of the Contract Labour Regulation and Abolition Act
1970.

5. The license issued by the licensing officer u/s 13 of the Contract Labour Regulation and Abolition Act
1970 to the contractors engaged by BSNL.

6. List of licensed contractors working for BSNL in the year 2010.

7. Copy of the returns submitted by BSNL in respect of all such contractors to the Government Authorities
i.e ESIC and EPFO etc.

But the management did not produce the documents as called for except the copy of a contract
awarded to only one contractor, photocopy of the Board Resolution, the list of various Grade and structure of
employees applicable to the BSNL alongwith an affidavit sworn by AGM Legal stating that the remaining
documents are not within the custody of the management. Thus, the claimant by order dated 13.03.2019 passed
by this tribunal was given liberty of producing secondary evidence in respect of the documents sought for.

During hearing the claimant examined himself as WW1 but has not produced any document in support
of his employment with BSNL. On the basis of his oral statement the claimant has asserted to prove that he was
working for the management from 1999 to 2010 and during the undisputed point of time discharging various
duties assigned to him as an employee of BSNL. But the management BSNL while denying his relationship as
an employee illegally terminated his service. This witness was cross examined at length by the management. On
behalf of the management the AGM Legal Smt. Daisy Singh testified as MW1 and also produced some
documents which were marked as MW1/1 and MW1/2. These documents are nothing but authority letter issued
to the witness to depose. The witness was confronted with the secondary evidence produced by the claimant the
original of which have been filed in the connected case registered as ID No. 45/2012 and marked as WW1/M1,
WW1/M2, WW1/M3. The witness examined by the management admitted the contents of the said document.
These documents are in the nature of the circulars issued by the AGM of BSNL directing the subordinate
authorities to comply with the provisions of labour law strictly and to revise the wage of the temporary status
Mazdoor/causal labour. Exhibit WW1/M3 is the document filed by the claimant in ID 45/2012 and confronted
to the management witness. This is a reply given to the complaint made by the claimant demanding higher wage
wherein the claimant was intimated by the AGM that the Cable maintenance work is being done by the labourer
engaged through operation and maintenance tender for underground cable network in FBD SSA and all these
labour are contractors workers and are getting remuneration as per Haryana Government minimum wages
Rules.

At the outset of the argument the Ld. A/R for the claimant strenuously argued that this is a typical case
of unfair labour practice meted to the workman. He was made to work as a contractual worker for 11 years.
When the job entrusted to him was of perennial nature, for the legitimate demand advanced by him with regard
to the service condition, the management took revenge and terminated his service. Now when the claimant is
fighting this litigation against the mighty employer, the later is trying to shed all the responsibility on the plea
that no employer and employee relationship exists between them. The management has gone to the extent of
saying that he is the employee of the contractor when there was no contract prevalent for engagement of daily
rated workers during the relevant time. But the oral and documentary evidence adduced by the claimant as well
as the management clearly shows that the management was engaging contractors without being registered under
the Contract Labour Act and the contractors so engaged were never having registration under the Contract
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Labour Act., Thus the contract if any between the management and the contractor were sham and intended to
camouflage the legal and legitimate rights of the claimant workman. Infact the claimant was working in the
premises of the management under its supervision and control and discharging perennial nature of work. But the
management in gross violation of provisions of Id Act, in a revenge full manner terminated his service which
amounts to unfair labour practice.

The counter reply of the Ld. A/R for the management was that the claimant has not produced any
documents showing employer and employee relationship between the parties though the burden for the same
heavily lies on the claimant. The claimant though had made a faint attempt of producing some documents to
make the tribunal infer such a relationship, failed in his attempt. His further argument is that the BSNL is a state
owned company having its own policy of recruitment. It has enough no. of Group D employees and as such
there was never any need for employing causal/daily wage workers. Sometimes for some petty work the
contractors are engaged through proper Bidding process and the said contractors engage their own manpower
for execution of the work. The manpower engaged by the contractor in no way can be treated as the employees
of BSNL management. He thereby submitted that the claim advanced by the claimant is false, baseless and
liable to be rejected.

FINDINGS
ISSUE No.1

This issue has been taken up for consideration at the first instance since it will have a considerable
influence on the decision of the other issues. It has been claimed by the workman that he had worked for BSNL
from 1999 to 2010 as a cable jointer/MDF and internet/gen operator till the year 2010 when his service was
illegally terminated. During this period he had worked continuously and diligently for the management. In the
oral evidence by the claimant as WW1 he has fully supported the statement of claim filed by him. With regard
to the documentary evidence in support of the claim, the workman has not filed any document. But argument
was advanced by the claimant that the secondary evidence of the original documents filed in ID 45/2012, when
confronted to the management witness, she admitted the contents of the same. The said documents show that
during the period between 1999 to 2010 he was working as an employee of management BSNL and his hame
appears in different papers created during that undisputed period of time. Serious objection was raised to the
admissibility of the said document by the management. The Ld. A/R for the management argued that the
documents which are the money receipts gate passes and complaint books are no way helpful in proving the
employer and employee relationship. The claimant as WW1 stated that he was working as a cable joinder for
the management at Faridabad. He was attending to the job of fault repair on the complaint of the customers. The
copy of the log book and the certificate of fault repair given by the customers which have been filed by the
claimant in ID No. 45/2012 and marked in series of H. These documents of the year 1999 to 2010 proves that
the claimant Nek Ram on behalf of Pali Exchange of BSNL at Faridabad was attending to the work in respect of
fixing the complaints and obtaining compliance report from the customers including the local MLA as one of
the customer.

The Ld. A/R for the management raised dispute to the relevancy of these documents in proving the
employer and employee relationship. Be its stated here that the plea of the management BSNL taken is that the
claimant was never employed by the management BSNL and he might have been engaged by the contractor
who was engaged for executing petty works. In the written statement the management had furnished the list of
such contractors engaged during the relevant period. The claimant during the hearing, made a prayer for
production of document relating to the contract awarded. But surprisingly the management produced incomplete
copy of the contract documents relating to engagement of security guards and housekeeping staff. No document
relating to engagement of cable joinder/MDF and internet/gen operator through contractor was ever filed though
the management witness MW1 during cross examination has categorically admitted that all the records relating
to the contractors working for BSNL are available in their office. She further stated that she cannot name the
contractor under whom the claimant was working or if he was at all working under any contractor.

The Ld. A/R for the claimant at this juncture disputed and challenged the credibility of the
management evidence on the ground that the management is guilty of suppressing material evidence. When all
the contracts related papers are available in the office of the management and when the claimant had demanded
production of the same, the management should have produced those documents to prove that no daily wager
are engaged directly by the BSNL and the work of cable jointing, maintenance of line and up keeping of the
exchanges are done through contractors. Relying upon the judgment of the Hon’ble Supreme Court in the case
of Gopal Krishna Ji Ketkar vs. Mahomed Haji Latif and others (1968)AIR (SC)1413 and the case of State
Inspector of Police vs. Surya Shankaram Karri (2006)7SCC172, he submitted that for non production of
material document which could have thrown light on the dispute of employer employee relationship, the
management is guilty of suppressing valuable evidence and adverse inference is bound to be drawn against
them. To counter the stand of the management the Ld. A/R for the claimant argued that the stand about the
contractor taken by the management is false and fabricated. For that reason the papers relating to the award of
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contract have been suppressed. He also submitted that if at all any paper relating to contract exists at the end of
the management the same is sham and intended to camouflage the right of the claimant.

The other argument is that the plea about the contract awarded to execute petty work as claimed by the
management is false since, the management despite the demand made by the claimant to show the registration
of BSNL under the CLRA failed to produce the same. The management though admitted about engagement of
contractors and furnished a list of the contractors in the WS, when called upon failed to justify if the said
contractors were having license for engagement of contract Labour and if the claimant was a labour engaged
through the said contractor. This argument of the Ld. A/R for the claimant sounds convincing.

The law of evidence provides that any document proposed to be proved should be produced in original
as primary evidence and the secondary evidence is permissible only when the original is proved to be lost or not
within the reach of the party relying on the same or the same cannot be produced without in ordinate delay and
difficulty. In this case admittedly the claimants are the poor workmen who have no link with the management
on account of their alleged retrenchment. In such a situation it cannot be insisted upon them to produce the
original document from the custody of the management. The management in this case was participating in the
proceeding when the document that is the photocopy of the attendance register was exhibited. Hence, this
tribunal feels it proper to accept the photocopies of the documents as secondary evidence.

The workman has asserted that he was working directly under the management having no intermediary
contractor. Though, in the written statement a reference has been made by the management about the contractor
engaged for executing petty work, as observed in the preceding paragraph the management has failed to prove
the same. The documents filed by the AGM testifying as MW1 which are in the nature of the contract awarded
to a contractor for supply of security guard or housekeeping staff has no connection with the claim of the
claimant. Though on the basis of these documents the A/R for the management emphatically argued that the
claimant was the employee of the contractor the same is not accepted as not proved. On the contrary the
claimant has confronted several photocopies of the log book for fault repair for maintenance of the gen. set the
certificates issued by the customers after the fault of their telephones and internet connection were attended and
fixed by the claimant to the management witness. All these documents created during the undisputed period of
time bear the name of the claimant. Hence, the tribunal as stated above has no hesitation in accepting the said
secondary evidence which to some extent throws light on the employer and employee relationship between the
parties. NO contrary evidence has been adduced by the management to disprove the said documents which in
turn becomes admissible to support the claim of the claimant. Thus, all these documents together with oral
evidence adduced by the claimant and the management witness clearly lead to conclusion that during the
relevant period between 1999 to 2010 the workman was the employee of the management, discharging
perennial nature of work and there existed a relationship of employer and employee between them.

Of course the Ld. A/R for the management challenged the credibility of the evidence adduced by the
claimant in proving the employer and employee relationship. But on behalf of the claimant reliance has been
placed in the case of Hussainbhai Calicut vs. the Alath Factory The zhill Union Kozhikode and others
(1978)AIR (SC) 1410 and in the case of Bharat Heavy Electricals Ltd. vs. PO Labour Court VIII and
others (2015)3CLR 363 Delhi High Court to argue that when a worker produces goods and services for the
employer and the employer has economic control over the workers subsistence, the presence of the intermediary
contractor has no value or consequence and it is required for the courts and tribunals to lift the veil or looking at
the conspectus of factors governing employment.

In this regard reliance can be placed in the case of BSNL vs. Bhurumal decided by the Hon’ble
Supreme Court of India in Civil appeal No. 10957 of 2013 where in by an award passed by the CGIT a diary
containing the details of the job undertaken by the workmen on different dates were accepted as evidence for
determining the employer employee relationship. The tribunal on the basis of the said documents have come to
hold that the entries in the diary legally prove that the workmen were working under the direct and
administrative control of the management and thus, they were the employees of the management. The Hon’ble
Apex Court while analyzing the reasons assigned by the Presiding Officer of CGIT came to hold that there is no
reason to disbelieve the diaries maintained during ordinary course of business and thereby discarded the
argument advanced by the of BSNL management that the diary being a self serving document cannot be relied
as evidence. In this case in the similar manner the workman has relied upon the entries made in the log book
showing the work and job discharged by him. This tribunal finds no reason of discarding the said log book. On
the contrary it is held that the entries in the said log book were made during an undisputed point of time and
clearly proves how during the relevant time period i.e. between 1999 to 2010, the workman was working under
the effective administrative control of the management which gives rise to a presumption of employer employee
relationship which has not been successfully rebutted by the management in this case. The plea of the
management that the claimant was the employee of the contractor in absence of proof is rejected. This issue is
accordingly answered in favour of the workman.

ISSUE No.2



2694 THE GAZETTE OF INDIA : DECEMBER 10, 2022/ AGRAHAYANA 19, 1944 [PART II—SEC. 3(ii)]

The grievance of the claimant is that he had worked for the management for 11 years without being
paid the minimum wage. When he raised a genuine and lawful demand for the same the management got
annoyed and terminated his service w.e.f. 23.08.2010. The management had denied the alleged termination on
the ground that when there was no employer employee relationship the question of termination doesn’t arise.
The claimant examined as WW1 in his oral statement has stated that the management orally terminated his
service and at the time of termination neither any termination notice, notice pay, or termination compensation
was paid. Not only that no show-cause notice was served nor any Domestic Enquiry was conducted against him
before termination. The witness was cross-examined at length by the Ld. A/R for the management. But nothing
substantial has been elicited to discredit his testimony.

Now it is to be examined if the said act of termination and denial of service benefits by the
management is illegal. Be it stated here that the evidence of the claimant has not been controverted by the
management. While answering issue No.1 it has already been held that the workman was working for the
management and discharging his duty for the period between 1999 to 2010. In the case of ONGC vs. ONGC
contractual workers union reported in 2008 LLR page 801 it has been held that in order to ascertain the
status of the workman the period of work rendered by him is also taken into consideration. In this case the
workman has stated that he was the employee of the management for 10 years and the later illegally terminated
his service.

The law is well settled that when the workman successfully establishes his relationship as an employee
of the management it is to be seen if the termination was made illegally. Reference can be made to section 25-F
of the Act 1947 which precisely speaks that no workmen employed in any industry who has been in continuous
service for not less than 1 year shall be retrenched unless and until the said workmen has been give one month
notice in writing, or notice pay or retrenchment compensation. In this case in the written statement the
management has taken a plea that no notice was required to be served since there was no employer employee
relationship. This gives an impression that no notice was served. Thereby the management has admitted non
compliance of the mandatory provision of section 25-F of the ID act. This act itself makes the order of
termination illegal and not sustainable in the eye of law. Thus, the moot question which remains to be replied is
what would be the relief that can be granted to the workmen once his termination is held to be illegal.

Way back in the year 1980 the Hon’ble Apex Court of India in the case of Surendra Kumar Verma
and Others vs. CGIT Delhi had observed that

“Plain commonsense dictates that the removal order terminating the service of the workman must ordinarily
lead to the reinstatement in the service of the workman. It is as if the order was never been made and so it must
ordinarily lead to back wages. But there may be exceptional circumstance which makes it impossible for the
employer to direct reinstatement with full back wages.”

In such cases the Hon’ble Apex Court held that the appropriate order would be for payment of
compensation in lieu of reinstatement. But in the case of G.M ONGC Silchar vs. ONGC Contractual
Worker Union reported in 2008 LLR 801 the Hon’ble Apex Court after giving due consideration to several
observations in different pronouncement which suggest that a workman who was put in 240 days of work or a
contractual worker is not entitled automatically to be regularized, came to hold that in appropriate cases
regularization can be ordered.

Here is a case were the workman has prayed for a relief of reinstatement simplicitor by the
management No.1. He has further stated that the work done by him is perennial in nature. While adducing
evidence the workman has successfully proved that for the relevant calendar year of his engagement he had
completed 240 days of work and there by duly discharged the burden put on him to prove that during a calendar
year he had discharged work for 240 days more(2006 SCC page 967, municipal counsel Sujanpur vs.
surinder kumar relied )

A question may come up regarding the regularization of casual or contractual employees against
regular vacancies in view of the restriction imposed in the case of Secretary of state karnatak vs. Uma devi
reported in 2006) 4 SCC Pagel. In the said judgment the constitution bench of the Hon’ble Supreme Court
have held that the appointment of the contractual employees and their regularization in service is not an
automatic process. But the case of Uma devi referred supra came to be discussed in a later judgment by the
Hon’ble Supreme Court in the case of Maharashtra SRTC vs. Casteribe Rajya Parivahan Karmchari
Sangathana (2009) 8 SCC Page 556. In that judgment the issue before the Hon’ble Supreme Court was with
regard to the jurisdiction of the industrial court to give status wages and all other benefits of permanency to the
workman who had been serving for years as cleaners in the corporation in temporary capacity. Relying upon
Uma Devi a plea was raised that granting of permanent status to the casual workers/daily wager was not
sustainable in law. Repealing the aforesaid argument the supreme court in Para No. 32 and 33 of the judgment
of Maharashtra SRTC referred supra observed as under:-
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“32. The power given to the Industrial and Labour Courts under Section 30 is very wide and
affirmative action mentioned therein is inclusive and exhaustive. Employing badlis, casuals or temporaries and
to continue them as such for years, with the object of depriving them of the status and privileges of permanent
employees is an unfair labour practice on the part of the employer under Item 6 of Schedule IV. Once such
unfair labour practice on the part of the employer is established in the complaint, the Industrial and Labour
Courts are empowered to issue preventive as well as positive direction to an erring employer.

“33. The provisions of MRTU and PULP Act and the powers of Industrial Labour Courts provided
therein were not at all under consideration in the case of Uma Devil. As a matter of fact, the issue like the
present one pertaining to unfair labour practice was not at all referred, considered or decided in Umadevil.
Unfair labour practice on the part of the employer in engaging employees as badlies, casuals or temporaries and
to continue them as such for years with the object of depriving them of the status and privileges of permanent
employees as provided in Item 6 of Schedule IV and the power of Industrial and Labour Courts under section
30 of the Act did not fall for adjudication or consideration before the constitution Bench”.

Again the Hon’ble Supreme Court in another case Hari Nandan Prasad vs. employer I/R to
management of Food Corporation of India and another reported in AIR 2014 SC 1848, wherein the issue
was as to whether the Labour Court Tribunal has the jurisdiction to order regularization of the workman was
considered in the context of the provision of the Act and the decision of the constitution bench in the case of
Uma Devi and the Hon’ble Court came to hold that the powers conferred upon the Industrial Tribunal/Labour
Court under the ID Act are quite wide. The Act deals with industrial Disputes, provides for conciliation,
adjudication, and settlements, and regulates the rights of the parties and the enforcement of the award and
settlement. Not only that way back in the year 1950 in the case of Bharat Bank Limited vs. Employees of
Bharat Bank reported in (1950) LLJ 921 The Hon’ble Supreme Court had observed:

“In settling the disputes between the employers and the workmen, the function of the Tribunal is not confined to
administration of justice in accordance with law. It can confer rights and privileges on either party which it
considers reasonable and proper, though they may not be within the terms of any existing agreement. It has not
merely to interpret or give effect to the contractual rights and obligations of the parties. It can create new rights
and obligations between them which it considers essential for keeping industrial peace.”

In the above said background and on considering the different pronouncements of Hon’ble Apex
Court, while reverting to the facts of the present case, the grievance of the claimant is that he was working as
casual workers against the permanent vacancy and the nature of the duty discharged by him was perennial in
nature. But the management in order to deprive him of his right to be permanent and regularization illegally
terminated his service.

Hence, for the foregoing reasons it is concluded that the claimant/workman was subjected to unfair
labour practice by the management. There was a gross violation of the provision of Section 25-G of the ID Act.
He having discharged the duty perennial in nature, for more than 240 days in a calendar year, this tribunal while
following the judgment of the Apex Court in the case of Hari Nandan Prasad referred supra feels it proper to
exercise its jurisdiction to order the regularization of the workman who was initially appointed as a casual
workers and continued to work for 11 years and also worked for more than 240 days in the calendar years
preceding to his termination. The issue is accordingly answered in favour of the claimant. Hence, ordered.

ORDER

The reference is accordingly answered in favour of the claimant. The management is directed to
reinstate the claimant into service with continuity thereof from the date of illegal termination and pay the arrear
salary for the intervening period between termination and reinstatement at the rate of 40% of the last drawn
wage. The management is further directed to release the unpaid salary of the claimant for the month of August
2010 at the rate of his last drawn salary and to extend the benefits of EPF and ESI etc alongwith other service
benefits like paid leave, bonus etc. on reinstatement. The management is further directed to give effect to the
direction given in this award within one month from the date of publication of the award failing which the
management shall be liable to pay the wage to the claimant at the rate of his last drawn wage from the date of
termination and till the reinstatement is made alongwith interest @ 9% per annum from the date of accrual and
till the payment is actually made. Send a copy of this award to the appropriate government for notification as
required under section 17 of the ID act 1947.

The reference is accordingly answered.

Dictated & Corrected by me.

PRANITA MOHANTY, Presiding Officer.
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New Delhi, the 5th December, 2022

S.0. 1280.—1In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 11/2012) of the Central Government Industrial Tribunal cum
Labour Court - 1l New Delhi as shown in the Annexure, in the Industrial dispute between the employers in
relation to The General Manager, Bharat Sanchar Nigam Limited, Sector-15, Faridabad,(Haryana), and Shri
Ram Kumar,Worker, which was received along with soft copy of the award by the Central Government on
16.11.2022.

[No. L-40012/64/2011 -IR (DU)]
D.K. HIMANSHU, Under Secy.

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-II, NEW DELHI.
Present: Smt. Pranita Mohanty,

Presiding Officer, C.G.1.T.-Cum-Labour
Court-11, New Delhi.

INDUSTRIAL DISPUTE CASE NO. 11/2012
Date of Passing Award- 31.10.2022

Between:

Shri Ram Kumar,

S/o Shri Munau,

R/o House No. 284, Gali No.3, Rahul Colony,

NIT, Faridabad .... Workman
Versus

The General Manager,

Bharat Sanchar Nigam Limited,

Sector-15, Faridabad ... Management
Appearances:-

Shri S.P Srivastava
(AR)

Shri Deepak Thukrad . For the Management
(AR)

........ For the claimant

AWARD

The Government of India in Ministry of Labour & Employment has referred the present dispute
existing between employer i.e. the management of Bharat Sanchar Nigam Limited, and its workman/claimant
herein, under clause (d) of sub section (1)and sub section (2A) of section 10 of the Industrial Dispute Act 1947
vide letter No. L-40012/64/2011 (IR(DU) dated 05/12/2011 to this tribunal for adjudication to the following
effect.

“Whether the action of the management of BSNL, in terminating the
services of Shri Ram Kumar S/o Shri Munau, Ex-Cable Jointer w.e.f
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23.08.2010, is legal and justified? What relief the workman is entitled
to?”

The claimant in the claim statement has stated that he had been working with the management BSNL as
Cable Joinder w.e.f 05.06.2003. Initially his remuneration per month was Rs. 1650/- and the same was
increased from time to time and his last drawn salary per month was Rs. 3500/-. The workman had worked with
the management continuously for 07 years diligently leaving no scope of complaint. During this period he was
raising demand for nonpayment of wage as per the approved minimum wage rate, non extension of the benefits
like PF, ESI, paid leave, bonus, overtime etc. This caused annoyance to the management who was in search of
opportunity to terminate the service of the claimant. On 23/08/2010 when the claimant was on duty, the officials
of the management misbehaved him and informed about termination of his service without assigning any
reason. At the time of such termination no notice of termination, notice pay or termination compensation was
paid to the claimant in clear violation of the provisions of section 25F of the Industrial Disputes Act. Being
aggrieved the claimant made efforts to meet the officials of BSNL and to ensure reinstatement in service. The
officials of BSNL did not listen to his grievance and finding no other way and for the arbitrary action of the
management he served a demand notice on 31.08.2010 by Registered Post with AD. In the month of August
when the management terminated his employment the remuneration for the said month was not even paid to
him. After receipt of the demand notice the management gave a reply denying all the contentions raised by the
claimant. Hence he raised a dispute before the labour commissioner where the management appeared but
refused to reinstate him. For the failure in conciliation the appropriate government referred the matter for
adjudication in terms of the reference. In the claim statement the claimant has thus, prayed for a direction to the
management to reinstate him in service with continuity and full back wages alongwith all consequential
benefits. The claimant has also advanced a prayer for release of his withheld remuneration for the month of
August 2010 and to direct the management to extend all the service benefit like PF, ESI etc on reinstatement.
The claimant has also stated that the senior officers of BSNL for executing some urgent work used to take
imprest in which the normal procedure like bidding and inviting quotation etc are not followed. For execution of
the said urgent works persons like the claimants are engaged and paid out of the advance taken for those works.
The works discharged by the claimant and persons like him are of perennial in nature since, these persons use to
work as cable joinders, maintenance and upkeep of telephone exchanges, maintenance of telephone lines and
attend the faults reported by the customers.

The management BSNL filed the written statement rebutting the stand of the claimant. While denying
the employer and employee relationship between them the management has pleaded that the proceeding is not
maintainable. The specific stand of the management is that BSNL has enough Group D employees having no
occasion for engaging casual or daily wage temporary workers. If any petty work is to be undertaken usually the
same are given to the contractors selected through proper bidding process. The said contractor might have
engaged the claimant for execution of any such work but the same would not confer the right on the claimant to
be treated as an employee of BSNL. The other stand of the management is that the claimant, since was never
employed by the management the question of illegal termination by the management does not arise and the
management is under no obligation of providing the benefits of PF and ESI etc to the claimant. The
management has also denied the stand of the claimant that the senior officers of BSNL for execution of certain
urgent work use to take imprest (advanced against some urgent work for which normal procedure like bidding,
inviting quotation etc is not possible) and pay out of that amount to the concerned workman executing the work.
Thus, the management has prayed for dismissal of the wrong and incorrect claim advanced by the claimant,
claiming himself as an employee of BSNL.

On these rivals pleading the following issues are framed for adjudication.

ISSUES
1.  Whether there existed relationship of employer and employee between the parties.
2. Asinterms of the reference.

During hearing the claimant filed an application seeking a direction to the management for production
of record in possession of the management. The documents sought by the claimant are:-

1. The paper relating to the contract if any entered between the BSNL and the contractors.
2. The original board resolution authorizing the person who has signed the WS.

3. Various grade and structure of employee applicable to the BSNL.
4

The original registration issued to the BSNL u/s 7 of the Contract Labour Regulation and
Abolition Act 1970.

5. The license issued by the licensing officer u/s 13 of the Contract Labour Regulation and Abolition
Act 1970 to the contractors engaged by BSNL.
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6. List of licensed contractors working for BSNL in the year 2010.

7. Copy of the returns submitted by BSNL in respect of all such contractors to the Government
Authorities i.e ESIC and EPFO etc.

But the management did not produce the documents as called for except the copy of a contract
awarded to only one contractor, photocopy of the Board Resolution, the list of various Grade and
structure of employees applicable to the BSNL alongwith an affidavit sworn by AGM Legal stating
that the remaining documents are not within the custody of the management. Thus, the claimant by
order dated 13.03.2019 passed by this tribunal was given liberty of producing secondary evidence in
respect of the documents sought for.

During hearing the claimant examined himself as WW1 but has not produced any document
in support of his employment with BSNL. On the basis of his oral statement the claimant has asserted
to prove that he was working for the management from 2003 to 2010 and during the undisputed point
of time discharging various duties assigned to him as an employee of BSNL. But the management
BSNL while denying his relationship as an employee illegally terminated his service. This witness was
cross examined at length by the management. On behalf of the management the AGM Legal Smt.
Daisy Singh testified as MW1 and also produced some documents which were marked as MW1/1 and
MW?1/2. These documents are nothing but authority letter issued to the witness to depose. The witness
was confronted with the secondary evidence produced by the claimant the original of which have been
filed in the connected case registered as ID No. 45/2012 and marked as WW1/M1, WW1/M2,
WW1/M3. The witness examined by the management admitted the contents of the said document.
These documents are in the nature of the circulars issued by the AGM of BSNL directing the
subordinate authorities to comply with the provisions of labour law strictly and to revise the wage of
the temporary status Mazdoor/causal labour. Exhibit WW1/M3 is the document filed by the claimant
in ID 45/2012 and confronted to the management witness. This is a reply given to the complaint made
by the claimant demanding higher wage wherein the claimant was intimated by the AGM that the
Cable maintenance work is being done by the labourer engaged through operation and maintenance
tender for underground cable network in FBD SSA and all these labour are contractors workers and are
getting remuneration as per Haryana Government minimum wages Rules.

At the outset of the argument the Ld. A/R for the claimant strenuously argued that this is a
typical case of unfair labour practice meted to the workman. He was made to work as a contractual
worker for 07 years. When the job entrusted to him was of perennial nature, for the legitimate demand
advanced by him with regard to the service condition, the management took revenge and terminated
his service. Now when the claimant is fighting this litigation against the mighty employer, the later is
trying to shed all the responsibility on the plea that no employer and employee relationship exists
between them. The management has gone to the extent of saying that he is the employee of the
contractor when there was no contract prevalent for engagement of daily rated workers during the
relevant time. But the oral and documentary evidence adduced by the claimant as well as the
management clearly shows that the management was engaging contractors without being registered
under the Contract Labour Act and the contractors so engaged were never having registration under the
Contract Labour Act., Thus the contract if any between the management and the contractor were sham
and intended to camouflage the legal and legitimate rights of the claimant workman. Infact the
claimant was working in the premises of the management under its supervision and control and
discharging perennial nature of work. But the management in gross violation of provisions of Id Act, in
a revenge full manner terminated his service which amounts to unfair labour practice.

The counter reply of the Ld. A/R for the management was that the claimant has not produced
any documents showing employer and employee relationship between the parties though the burden
for the same heavily lies on the claimant. The claimant though had made a faint attempt of producing
some documents to make the tribunal infer such a relationship, failed in his attempt. His further
argument is that the BSNL is a state owned company having its own policy of recruitment. It has
enough no. of Group D employees and as such there was never any need for employing causal/daily
wage workers. Sometimes for some petty work the contractors are engaged through proper Bidding
process and the said contractors engage their own manpower for execution of the work. The manpower
engaged by the contractor in no way can be treated as the employees of BSNL management. He
thereby submitted that the claim advanced by the claimant is false, baseless and liable to be rejected.

FINDINGS
ISSUE No.1

This issue has been taken up for consideration at the first instance since it will have a
considerable influence on the decision of the other issues. It has been claimed by the workman that he
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had worked for BSNL from 2003 to 2010 as a cable jointer/MDF and internet/gen operator till the year
2010 when his service was illegally terminated. During this period he had worked continuously and
diligently for the management. In the oral evidence by the claimant as WW1 he has fully supported the
statement of claim filed by him. With regard to the documentary evidence in support of the claim, the
workman has not filed any document. But argument was advanced by the claimant that the secondary
evidence of the original documents filed in ID 45/2012, when confronted to the management witness,
she admitted the contents of the same. The said documents show that during the period between 2003
to 2010 he was working as an employee of management BSNL and his name appears in different
papers created during that undisputed period of time. Serious objection was raised to the admissibility
of the said document by the management. The Ld. A/R for the management argued that the documents
which are the money receipts gate passes and complaint books are no way helpful in proving the
employer and employee relationship. The claimant as WW1 stated that he was working as a cable
joinder for the management at Faridabad. He was attending to the job of fault repair on the complaint
of the customers. The copy of the log book and the certificate of fault repair given by the customers
which have been filed by the claimant in ID No. 45/2012 and marked in series of H. These documents
of the year 2003 to 2010 proves that the claimant Ram Kumar on behalf of Pali Exchange of BSNL at
Faridabad was attending to the work in respect of fixing the complaints and obtaining compliance
report from the customers including the local MLA as one of the customer.

The Ld. A/R for the management raised dispute to the relevancy of these documents in
proving the employer and employee relationship. Be its stated here that the plea of the management
BSNL taken is that the claimant was never employed by the management BSNL and he might have
been engaged by the contractor who was engaged for executing petty works. In the written statement
the management had furnished the list of such contractors engaged during the relevant period. The
claimant during the hearing, made a prayer for production of document relating to the contract
awarded. But surprisingly the management produced incomplete copy of the contract documents
relating to engagement of security guards and housekeeping staff. No document relating to engagement
of cable joinder/MDF and internet/gen operator through contractor was ever filed though the
management witness MW1 during cross examination has categorically admitted that all the records
relating to the contractors working for BSNL are available in their office. She further stated that she
cannot name the contractor under whom the claimant was working or if he was at all working under
any contractor.

The Ld. A/R for the claimant at this juncture disputed and challenged the credibility of the
management evidence on the ground that the management is guilty of suppressing material evidence.
When all the contracts related papers are available in the office of the management and when the
claimant had demanded production of the same, the management should have produced those
documents to prove that no daily wager are engaged directly by the BSNL and the work of cable
jointing, maintenance of line and up keeping of the exchanges are done through contractors. Relying
upon the judgment of the Hon’ble Supreme Court in the case of Gopal Krishna Ji Ketkar vs.
Mahomed Haji Latif and others (1968)AIR (SC)1413 and the case of State Inspector of Police vs.
Surya Shankaram Karri (2006)7SCC172, he submitted that for non production of material
document which could have thrown light on the dispute of employer employee relationship, the
management is guilty of suppressing valuable evidence and adverse inference is bound to be drawn
against them. To counter the stand of the management the Ld. A/R for the claimant argued that the
stand about the contractor taken by the management is false and fabricated. For that reason the papers
relating to the award of contract have been suppressed. He also submitted that if at all any paper
relating to contract exists at the end of the management the same is sham and intended to camouflage
the right of the claimant.

The other argument is that the plea about the contract awarded to execute petty work as
claimed by the management is false since, the management despite the demand made by the claimant
to show the registration of BSNL under the CLRA failed to produce the same. The management
though admitted about engagement of contractors and furnished a list of the contractors in the WS,
when called upon failed to justify if the said contractors were having license for engagement of
contract Labour and if the claimant was a labour engaged through the said contractor. This argument of
the Ld. A/R for the claimant sounds convincing.

The law of evidence provides that any document proposed to be proved should be produced in
original as primary evidence and the secondary evidence is permissible only when the original is
proved to be lost or not within the reach of the party relying on the same or the same cannot be
produced without in ordinate delay and difficulty. In this case admittedly the claimants are the poor
workmen who have no link with the management on account of their alleged retrenchment. In such a
situation it cannot be insisted upon them to produce the original document from the custody of the
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management. The management in this case was participating in the proceeding when the document that
is the photocopy of the attendance register was exhibited. Hence, this tribunal feels it proper to accept
the photocopies of the documents as secondary evidence.

The workman has asserted that he was working directly under the management having no
intermediary contractor. Though, in the written statement a reference has been made by the
management about the contractor engaged for executing petty work, as observed in the preceding
paragraph the management has failed to prove the same. The documents filed by the AGM testifying
as MW1 which are in the nature of the contract awarded to a contractor for supply of security guard or
housekeeping staff has no connection with the claim of the claimant. Though on the basis of these
documents the A/R for the management emphatically argued that the claimant was the employee of the
contractor the same is not accepted as not proved. On the contrary the claimant has confronted several
photocopies of the log book for fault repair for maintenance of the gen. set the certificates issued by
the customers after the fault of their telephones and internet connection were attended and fixed by the
claimant to the management witness. All these documents created during the undisputed period of time
bear the name of the claimant. Hence, the tribunal as stated above has no hesitation in accepting the
said secondary evidence which to some extent throws light on the employer and employee relationship
between the parties. NO contrary evidence has been adduced by the management to disprove the said
documents which in turn becomes admissible to support the claim of the claimant. Thus, all these
documents together with oral evidence adduced by the claimant and the management witness clearly
lead to conclusion that during the relevant period between 2003 to 2010 the workman was the
employee of the management, discharging perennial nature of work and there existed a relationship of
employer and employee between them.

Of course the Ld. A/R for the management challenged the credibility of the evidence adduced
by the claimant in proving the employer and employee relationship. But on behalf of the claimant
reliance has been placed in the case of Hussainbhai Calicut vs. the Alath Factory The zhill Union
Kozhikode and others (1978)AIR (SC) 1410 and in the case of Bharat Heavy Electricals Ltd. vs.
PO Labour Court VIII and others (2015)3CLR 363 Delhi High Court to argue that when a worker
produces goods and services for the employer and the employer has economic control over the workers
subsistence, the presence of the intermediary contractor has no value or consequence and it is required
for the courts and tribunals to lift the veil or looking at the conspectus of factors governing
employment.

In this regard reliance can be placed in the case of BSNL vs. Bhurumal decided by the
Hon’ble Supreme Court of India in Civil appeal No. 10957 of 2013 where in by an award passed by
the CGIT a diary containing the details of the job undertaken by the workmen on different dates were
accepted as evidence for determining the employer employee relationship. The tribunal on the basis of
the said documents have come to hold that the entries in the diary legally prove that the workmen were
working under the direct and administrative control of the management and thus, they were the
employees of the management. The Hon’ble Apex Court while analyzing the reasons assigned by the
Presiding Officer of CGIT came to hold that there is no reason to disbelieve the diaries maintained
during ordinary course of business and thereby discarded the argument advanced by the of BSNL
management that the diary being a self serving document cannot be relied as evidence. In this case in
the similar manner the workman has relied upon the entries made in the log book showing the work
and job discharged by him. This tribunal finds no reason of discarding the said log book. On the
contrary it is held that the entries in the said log book were made during an undisputed point of time
and clearly proves how during the relevant time period i.e. between 2003 to 2010, the workman was
working under the effective administrative control of the management which gives rise to a
presumption of employer employee relationship which has not been successfully rebutted by the
management in this case. The plea of the management that the claimant was the employee of the
contractor in absence of proof is rejected. This issue is accordingly answered in favour of the
workman.

ISSUE No.2

The grievance of the claimant is that he had worked for the management for 07 years without
being paid the minimum wage. When he raised a genuine and lawful demand for the same the
management got annoyed and terminated his service w.e.f. 23.08.2010. The management had denied
the alleged termination on the ground that when there was no employer employee relationship the
question of termination doesn’t arise. The claimant examined as WW1 in his oral statement has stated
that the management orally terminated his service and at the time of termination neither any
termination notice, notice pay, or termination compensation was paid. Not only that no show-cause
notice was served nor any Domestic Enquiry was conducted against him before termination. The
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witness was cross-examined at length by the Ld. A/R for the management. But nothing substantial has
been elicited to discredit his testimony.

Now it is to be examined if the said act of termination and denial of service benefits by the
management is illegal. Be it stated here that the evidence of the claimant has not been controverted by
the management. While answering issue No.1 it has already been held that the workman was working
for the management and discharging his duty for the period between 2003 to 2010. In the case of
ONGC vs. ONGC contractual workers union reported in 2008 LLR page 801 it has been held that
in order to ascertain the status of the workman the period of work rendered by him is also taken into
consideration. In this case the workman has stated that he was the employee of the management for 07
years and the later illegally terminated his service.

The law is well settled that when the workman successfully establishes his relationship as an
employee of the management it is to be seen if the termination was made illegally. Reference can be
made to section 25-F of the Act 1947 which precisely speaks that no workmen employed in any
industry who has been in continuous service for not less than 1 year shall be retrenched unless and
until the said workmen has been give one month notice in writing, or notice pay or retrenchment
compensation. In this case in the written statement the management has taken a plea that no notice was
required to be served since there was no employer employee relationship. This gives an impression that
no notice was served. Thereby the management has admitted non compliance of the mandatory
provision of section 25-F of the ID act. This act itself makes the order of termination illegal and not
sustainable in the eye of law. Thus, the moot question which remains to be replied is what would be
the relief that can be granted to the workmen once his termination is held to be illegal.

Way back in the year 1980 the Hon’ble Apex Court of India in the case of Surendra Kumar
Verma and Others vs. CGIT Delhi had observed that

“Plain commonsense dictates that the removal order terminating the service of the workman
must ordinarily lead to the reinstatement in the service of the workman. It is as if the order
was never been made and so it must ordinarily lead to back wages. But there may be
exceptional circumstance which makes it impossible for the employer to direct reinstatement
with full back wages.”

In such cases the Hon’ble Apex Court held that the appropriate order would be for payment of
compensation in lieu of reinstatement. But in the case of G.M ONGC Silchar vs. ONGC Contractual
Worker Union reported in 2008 LLR 801 the Hon’ble Apex Court after giving due consideration to
several observations in different pronouncement which suggest that a workman who was put in 240
days of work or a contractual worker is not entitled automatically to be regularized, came to hold that
in appropriate cases regularization can be ordered.

Here is a case were the workman has prayed for a relief of reinstatement simplicitor by the
management No.1. He has further stated that the work done by him is perennial in nature. While
adducing evidence the workman has successfully proved that for the relevant calendar year of his
engagement he had completed 240 days of work and there by duly discharged the burden put on him to
prove that during a calendar year he had discharged work for 240 days more(2006 SCC page 967,
municipal counsel Sujanpur vs. surinder kumar relied )

A question may come up regarding the regularization of casual or contractual employees
against regular vacancies in view of the restriction imposed in the case of Secretary of state karnatak
vs. Uma devi reported in 2006) 4 SCC Pagel. In the said judgment the constitution bench of the
Hon’ble Supreme Court have held that the appointment of the contractual employees and their
regularization in service is not an automatic process. But the case of Uma devi referred supra came to
be discussed in a later judgment by the Hon’ble Supreme Court in the case of Maharashtra SRTC vs.
Casteribe Rajya Parivahan Karmchari Sangathana (2009) 8 SCC Page 556. In that judgment the
issue before the Hon’ble Supreme Court was with regard to the jurisdiction of the industrial court to
give status wages and all other benefits of permanency to the workman who had been serving for years
as cleaners in the corporation in temporary capacity. Relying upon Uma Devi a plea was raised that
granting of permanent status to the casual workers/daily wager was not sustainable in law. Repealing
the aforesaid argument the supreme court in Para No. 32 and 33 of the judgment of Maharashtra SRTC
referred supra observed as under:-

“32. The power given to the Industrial and Labour Courts under Section 30 is very wide and
affirmative action mentioned therein is inclusive and exhaustive. Employing badlis, casuals or
temporaries and to continue them as such for years, with the object of depriving them of the status
and privileges of permanent employees is an unfair labour practice on the part of the employer under
Item 6 of Schedule IV. Once such unfair labour practice on the part of the employer is established in



2702 THE GAZETTE OF INDIA : DECEMBER 10, 2022/ AGRAHAYANA 19, 1944 [PART II—SEC. 3(ii)]

the complaint, the Industrial and Labour Courts are empowered to issue preventive as well as positive
direction to an erring employer.

“33. The provisions of MRTU and PULP Act and the powers of Industrial Labour Courts provided
therein were not at all under consideration in the case of Uma Devil. As a matter of fact, the issue
like the present one pertaining to unfair labour practice was not at all referred, considered or decided
in Umadevil. Unfair labour practice on the part of the employer in engaging employees as badlies,
casuals or temporaries and to continue them as such for years with the object of depriving them of the
status and privileges of permanent employees as provided in Item 6 of Schedule IV and the power of
Industrial and Labour Courts under section 30 of the Act did not fall for adjudication or consideration
before the constitution Bench”.

Again the Hon’ble Supreme Court in another case Hari Nandan Prasad vs. employer I/R to
management of Food Corporation of India and another reported in AIR 2014 SC 1848, wherein the issue
was as to whether the Labour Court Tribunal has the jurisdiction to order regularization of the workman was
considered in the context of the provision of the Act and the decision of the constitution bench in the case of
Uma Devi and the Hon’ble Court came to hold that the powers conferred upon the Industrial Tribunal/Labour
Court under the ID Act are quite wide. The Act deals with industrial Disputes, provides for conciliation,
adjudication, and settlements, and regulates the rights of the parties and the enforcement of the award and
settlement. Not only that way back in the year 1950 in the case of Bharat Bank Limited vs. Employees of
Bharat Bank reported in (1950) LLJ 921 The Hon’ble Supreme Court had observed:

“In settling the disputes between the employers and the workmen, the function of the Tribunal is not
confined to administration of justice in accordance with law. It can confer rights and privileges on either party
which it considers reasonable and proper, though they may not be within the terms of any existing agreement. It
has not merely to interpret or give effect to the contractual rights and obligations of the parties. It can create
new rights and obligations between them which it considers essential for keeping industrial peace.”

In the above said background and on considering the different pronouncements of Hon’ble Apex
Court, while reverting to the facts of the present case, the grievance of the claimant is that he was working as
casual workers against the permanent vacancy and the nature of the duty discharged by him was perennial in
nature. But the management in order to deprive him of his right to be permanent and regularization illegally
terminated his service.

Hence, for the foregoing reasons it is concluded that the claimant/workman was subjected to unfair
labour practice by the management. There was a gross violation of the provision of Section 25-G of the ID Act.
He having discharged the duty perennial in nature, for more than 240 days in a calendar year, this tribunal while
following the judgment of the Apex Court in the case of Hari Nandan Prasad referred supra feels it proper to
exercise its jurisdiction to order the regularization of the workman who was initially appointed as a casual
workers and continued to work for 07 years and also worked for more than 240 days in the calendar years
preceding to his termination. The issue is accordingly answered in favour of the claimant. Hence, ordered.

ORDER

The reference is accordingly answered in favour of the claimant. The management is directed to
reinstate the claimant into service with continuity thereof from the date of illegal termination and pay the arrear
salary for the intervening period between termination and reinstatement at the rate of 40% of the last drawn
wage. The management is further directed to release the unpaid salary of the claimant for the month of August
2010 at the rate of his last drawn salary and to extend the benefits of EPF and ESI etc alongwith other service
benefits like paid leave, bonus etc. on reinstatement. The management is further directed to give effect to the
direction given in this award within one month from the date of publication of the award failing which the
management shall be liable to pay the wage to the claimant at the rate of his last drawn wage from the date of
termination and till the reinstatement is made alongwith interest @ 9% per annum from the date of accrual and
till the payment is actually made. Send a copy of this award to the appropriate government for notification as
required under section 17 of the ID act 1947.

The reference is accordingly answered.
Dictated & Corrected by me.

PRANITA MOHANTY, Presiding Officer
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New Delhi, the 5th December, 2022

S.0. 1281.—1In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 10/2012) of the Central Government Industrial Tribunal cum
Labour Court - 1l New Delhi as shown in the Annexure, in the Industrial dispute between the employers in
relation to The General Manager, Bharat Sanchar Nigam Limited, Sector-15, Faridabad,(Haryana), and Shri
Ram Pal,Worker, which was received along with soft copy of the award by the Central Government on
16.11.2022.

[No. L-40012/63/2011 -IR (DU)]
D.K. HIMANSHU, Under Secy.
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-II, NEW DELHI.
Present:

Smt. Pranita Mohanty,
Presiding Officer, C.G.1.T.-Cum-Labour
Court-Il, New Delhi.
INDUSTRIAL DISPUTE CASE NO. 10/2012

Date of Passing Award- 31.10.2022

Between:

Shri Ram Pal,

S/o Shri Mahender Singh,

Parwatia colony, NIT, Faridabad .... Workman
Versus

The General Manager,
Bharat Sanchar Nigam Limited,
Sector-15, Faridabad ...Management

Appearances:-
Shri S.P Srivastava For the claimant
(AR)
Shri Deepak Thukral For the Management
(AR)
AWARD

The Government of India in Ministry of Labour & Employment has referred the present
dispute existing between employer i.e. the management of Bharat Sanchar Nigam Limited, and its
workman/claimant herein, under clause (d) of sub section (1)and sub section (2A) of section 10 of the
Industrial Dispute Act 1947 vide letter No. L-40012/63/2011 (IR(DU) dated 05.12.2011 to this tribunal
for adjudication to the following effect.
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“Whether the action of the management of BSNL, in terminating the services of
Shri Ram Pal S/o Shri Mahender Singh, Ex-Cable Jointer w.e.f 23.08.2010, is
legal and justified? What relief the workman is entitled to?”

The claimant in the claim statement has stated that he had been working with the management BSNL
as Cable Joinder w.e.f 04.05.2001. Initially his remuneration per month was Rs. 1600/- and the same was
increased from time to time and his last drawn salary per month was Rs. 3500/-. The workman had worked with
the management continuously for 09 years diligently leaving no scope of complaint. During this period he was
raising demand for nonpayment of wage as per the approved minimum wage rate, non extension of the benefits
like PF, ESI, paid leave, bonus, overtime etc. This caused annoyance to the management who was in search of
opportunity to terminate the service of the claimant. On 23/08/2010 when the claimant was on duty, the officials
of the management misbehaved him and informed about termination of his service without assigning any
reason. At the time of such termination no notice of termination, notice pay or termination compensation was
paid to the claimant in clear violation of the provisions of section 25F of the Industrial Disputes Act. Being
aggrieved the claimant made efforts to meet the officials of BSNL and to ensure reinstatement in service. The
officials of BSNL did not listen to his grievance and finding no other way and for the arbitrary action of the
management he served a demand notice on 31.08.2010 by Registered Post with AD. In the month of August
when the management terminated his employment the remuneration for the said month was not even paid to
him. After receipt of the demand notice the management gave a reply denying all the contentions raised by the
claimant. Hence he raised a dispute before the labour commissioner where the management appeared but
refused to reinstate him. For the failure in conciliation the appropriate government referred the matter for
adjudication in terms of the reference. In the claim statement the claimant has thus, prayed for a direction to the
management to reinstate him in service with continuity and full back wages alongwith all consequential
benefits. The claimant has also advanced a prayer for release of his withheld remuneration for the month of
August 2010 and to direct the management to extend all the service benefit like PF, ESI etc on reinstatement.
The claimant has also stated that the senior officers of BSNL for executing some urgent work used to take
imprest in which the normal procedure like bidding and inviting quotation etc are not followed. For execution of
the said urgent works persons like the claimants are engaged and paid out of the advance taken for those works.
The works discharged by the claimant and persons like him are of perennial in nature since, these persons use to
work as cable joinders, maintenance and upkeep of telephone exchanges, maintenance of telephone lines and
attend the faults reported by the customers.

The management BSNL filed the written statement rebutting the stand of the claimant. While denying
the employer and employee relationship between them the management has pleaded that the proceeding is not
maintainable. The specific stand of the management is that BSNL has enough Group D employees having no
occasion for engaging casual or daily wage temporary workers. If any petty work is to be undertaken usually the
same are given to the contractors selected through proper bidding process. The said contractor might have
engaged the claimant for execution of any such work but the same would not confer the right on the claimant to
be treated as an employee of BSNL. The other stand of the management is that the claimant, since was never
employed by the management the question of illegal termination by the management does not arise and the
management is under no obligation of providing the benefits of PF and ESI etc to the claimant. The
management has also denied the stand of the claimant that the senior officers of BSNL for execution of certain
urgent work use to take imprest (advanced against some urgent work for which normal procedure like bidding,
inviting quotation etc is not possible) and pay out of that amount to the concerned workman executing the work.
Thus, the management has prayed for dismissal of the wrong and incorrect claim advanced by the claimant,
claiming himself as an employee of BSNL.

On these rivals pleading the following issues are framed for adjudication.
ISSUES
1.  Whether there existed relationship of employer and employee between the parties.

2. Asin terms of the reference.

During hearing the claimant filed an application seeking a direction to the management for production
of record in possession of the management. The documents sought by the claimant are:-

1. The paper relating to the contract if any entered between the BSNL and the contractors.
2. The original board resolution authorizing the person who has signed the WS.

3. Various grade and structure of employee applicable to the BSNL.
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4. The original registration issued to the BSNL u/s 7 of the Contract Labour Regulation and
Abolition Act 1970.

5. The license issued by the licensing officer u/s 13 of the Contract Labour Regulation and Abolition
Act 1970 to the contractors engaged by BSNL.

6. List of licensed contractors working for BSNL in the year 2010.

7. Copy of the returns submitted by BSNL in respect of all such contractors to the Government
Authorities i.e ESIC and EPFO etc.

But the management did not produce the documents as called for except the copy of a contract
awarded to only one contractor, photocopy of the Board Resolution, the list of various Grade and
structure of employees applicable to the BSNL alongwith an affidavit sworn by AGM Legal stating
that the remaining documents are not within the custody of the management. Thus, the claimant by
order dated 13.03.2019 passed by this tribunal was given liberty of producing secondary evidence in
respect of the documents sought for.

During hearing the claimant examined himself as WW1 but has not produced any document
in support of his employment with BSNL. On the basis of his oral statement the claimant has asserted
to prove that he was working for the management from 2001 to 2010 and during the undisputed point
of time discharging various duties assigned to him as an employee of BSNL. But the management
BSNL while denying his relationship as an employee illegally terminated his service. This witness was
cross examined at length by the management. On behalf of the management the AGM Legal Smt.
Nishi Bhalla testified as MW1 and also produced some documents which were marked as MW1/1 and
MW?1/2. These documents are nothing but authority letter issued to the witness to depose. The witness
was confronted with the secondary evidence produced by the claimant the original of which have been
filed in the connected case registered as ID No. 45/2012 and marked as WW1/M1, WW1/M2,
WW1/M3. The witness examined by the management admitted the contents of the said document.
These documents are in the nature of the circulars issued by the AGM of BSNL directing the
subordinate authorities to comply with the provisions of labour law strictly and to revise the wage of
the temporary status Mazdoor/causal labour. Exhibit WW1/M3 is the document filed by the claimant
in ID 45/2012 and confronted to the management witness. This is a reply given to the complaint made
by the claimant demanding higher wage wherein the claimant was intimated by the AGM that the
Cable maintenance work is being done by the labourer engaged through operation and maintenance
tender for underground cable network in FBD SSA and all these labour are contractors workers and are
getting remuneration as per Haryana Government minimum wages Rules.

At the outset of the argument the Ld. A/R for the claimant strenuously argued that this is a
typical case of unfair labour practice meted to the workman. He was made to work as a contractual
worker for 09 years. When the job entrusted to him was of perennial nature, for the legitimate demand
advanced by him with regard to the service condition, the management took revenge and terminated
his service. Now when the claimant is fighting this litigation against the mighty employer, the later is
trying to shed all the responsibility on the plea that no employer and employee relationship exists
between them. The management has gone to the extent of saying that he is the employee of the
contractor when there was no contract prevalent for engagement of daily rated workers during the
relevant time. But the oral and documentary evidence adduced by the claimant as well as the
management clearly shows that the management was engaging contractors without being registered
under the Contract Labour Act and the contractors so engaged were never having registration under the
Contract Labour Act., Thus the contract if any between the management and the contractor were sham
and intended to camouflage the legal and legitimate rights of the claimant workman. Infact the
claimant was working in the premises of the management under its supervision and control and
discharging perennial nature of work. But the management in gross violation of provisions of Id Act, in
a revenge full manner terminated his service which amounts to unfair labour practice.

The counter reply of the Ld. A/R for the management was that the claimant has not produced
any documents showing employer and employee relationship between the parties though the burden
for the same heavily lies on the claimant. The claimant though had made a faint attempt of producing
some documents to make the tribunal infer such a relationship, failed in his attempt. His further
argument is that the BSNL is a state owned company having its own policy of recruitment. It has
enough no. of Group D employees and as such there was never any need for employing causal/daily
wage workers. Sometimes for some petty work the contractors are engaged through proper Bidding
process and the said contractors engage their own manpower for execution of the work. The manpower
engaged by the contractor in no way can be treated as the employees of BSNL management. He
thereby submitted that the claim advanced by the claimant is false, baseless and liable to be rejected.
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FINDINGS
ISSUE No.1

This issue has been taken up for consideration at the first instance since it will have a
considerable influence on the decision of the other issues. It has been claimed by the workman that he
had worked for BSNL from 2001 to 2010 as a cable jointer/MDF and internet/gen operator till the year
2010 when his service was illegally terminated. During this period he had worked continuously and
diligently for the management. In the oral evidence by the claimant as WW1 he has fully supported the
statement of claim filed by him. With regard to the documentary evidence in support of the claim, the
workman has not filed any document. But argument was advanced by the claimant that the secondary
evidence of the original documents filed in ID 45/2012, when confronted to the management witness,
she admitted the contents of the same. The said documents show that during the period between 2001
to 2010 he was working as an employee of management BSNL and his name appears in different
papers created during that undisputed period of time. Serious objection was raised to the admissibility
of the said document by the management. The Ld. A/R for the management argued that the documents
which are the money receipts gate passes and complaint books are no way helpful in proving the
employer and employee relationship. The claimant as WW1 stated that he was working as a cable
joinder for the management at Faridabad. He was attending to the job of fault repair on the complaint
of the customers. The copy of the log book and the certificate of fault repair given by the customers
which have been filed by the claimant in ID No. 45/2012 and marked in series of H. These documents
of the year 2001 to 2010 proves that the claimant Ram Pal on behalf of Pali Exchange of BSNL at
Faridabad was attending to the work in respect of fixing the complaints and obtaining compliance
report from the customers including the local MLA as one of the customer.

The Ld. A/R for the management raised dispute to the relevancy of these documents in
proving the employer and employee relationship. Be its stated here that the plea of the management
BSNL taken is that the claimant was never employed by the management BSNL and he might have
been engaged by the contractor who was engaged for executing petty works. In the written statement
the management had furnished the list of such contractors engaged during the relevant period. The
claimant during the hearing, made a prayer for production of document relating to the contract
awarded. But surprisingly the management produced incomplete copy of the contract documents
relating to engagement of security guards and housekeeping staff. No document relating to engagement
of cable joinder/MDF and internet/gen operator through contractor was ever filed though the
management witness MW1 during cross examination has categorically admitted that all the records
relating to the contractors working for BSNL are available in their office. She further stated that she
cannot name the contractor under whom the claimant was working or if he was at all working under
any contractor.

The Ld. A/R for the claimant at this juncture disputed and challenged the credibility of the
management evidence on the ground that the management is guilty of suppressing material evidence.
When all the contracts related papers are available in the office of the management and when the
claimant had demanded production of the same, the management should have produced those
documents to prove that no daily wager are engaged directly by the BSNL and the work of cable
jointing, maintenance of line and up keeping of the exchanges are done through contractors. Relying
upon the judgment of the Hon’ble Supreme Court in the case of Gopal Krishna Ji Ketkar vs.
Mahomed Haji Latif and others (1968)AIR (SC)1413 and the case of State Inspector of Police vs.
Surya Shankaram Karri (2006)7SCC172, he submitted that for non production of material
document which could have thrown light on the dispute of employer employee relationship, the
management is guilty of suppressing valuable evidence and adverse inference is bound to be drawn
against them. To counter the stand of the management the Ld. A/R for the claimant argued that the
stand about the contractor taken by the management is false and fabricated. For that reason the papers
relating to the award of contract have been suppressed. He also submitted that if at all any paper
relating to contract exists at the end of the management the same is sham and intended to camouflage
the right of the claimant.

The other argument is that the plea about the contract awarded to execute petty work as
claimed by the management is false since, the management despite the demand made by the claimant
to show the registration of BSNL under the CLRA failed to produce the same. The management
though admitted about engagement of contractors and furnished a list of the contractors in the WS,
when called upon failed to justify if the said contractors were having license for engagement of
contract Labour and if the claimant was a labour engaged through the said contractor. This argument of
the Ld. A/R for the claimant sounds convincing.
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The law of evidence provides that any document proposed to be proved should be produced in
original as primary evidence and the secondary evidence is permissible only when the original is
proved to be lost or not within the reach of the party relying on the same or the same cannot be
produced without in ordinate delay and difficulty. In this case admittedly the claimants are the poor
workmen who have no link with the management on account of their alleged retrenchment. In such a
situation it cannot be insisted upon them to produce the original document from the custody of the
management. The management in this case was participating in the proceeding when the document that
is the photocopy of the attendance register was exhibited. Hence, this tribunal feels it proper to accept
the photocopies of the documents as secondary evidence.

The workman has asserted that he was working directly under the management having no
intermediary contractor. Though, in the written statement a reference has been made by the
management about the contractor engaged for executing petty work, as observed in the preceding
paragraph the management has failed to prove the same. The documents filed by the AGM testifying
as MW1 which are in the nature of the contract awarded to a contractor for supply of security guard or
housekeeping staff has no connection with the claim of the claimant. Though on the basis of these
documents the A/R for the management emphatically argued that the claimant was the employee of the
contractor the same is not accepted as not proved. On the contrary the claimant has confronted several
photocopies of the log book for fault repair for maintenance of the gen. set the certificates issued by
the customers after the fault of their telephones and internet connection were attended and fixed by the
claimant to the management witness. All these documents created during the undisputed period of time
bear the name of the claimant. Hence, the tribunal as stated above has no hesitation in accepting the
said secondary evidence which to some extent throws light on the employer and employee relationship
between the parties. No. contrary evidence has been adduced by the management to disprove the said
documents which in turn becomes admissible to support the claim of the claimant. Thus, all these
documents together with oral evidence adduced by the claimant and the management witness clearly
lead to conclusion that during the relevant period between 2001 to 2010 the workman was the
employee of the management, discharging perennial nature of work and there existed a relationship of
employer and employee between them.

Of course the Ld. A/R for the management challenged the credibility of the evidence adduced
by the claimant in proving the employer and employee relationship. But on behalf of the claimant reliance has
been placed in the case of Hussainbhai Calicut vs. the Alath Factory The zhill Union Kozhikode and others
(1978)AIR (SC) 1410 and in the case of Bharat Heavy Electricals Ltd. vs. PO Labour Court VIII and
others (2015)3CLR 363 Delhi High Court to argue that when a worker produces goods and services for the
employer and the employer has economic control over the workers subsistence, the presence of the intermediary
contractor has no value or consequence and it is required for the courts and tribunals to lift the veil or looking at
the conspectus of factors governing employment.

In this regard reliance can be placed in the case of BSNL vs. Bhurumal decided by the
Hon’ble Supreme Court of India in Civil appeal No. 10957 of 2013 where in by an award passed by the
CGIT a diary containing the details of the job undertaken by the workmen on different dates were accepted as
evidence for determining the employer employee relationship. The tribunal on the basis of the said documents
have come to hold that the entries in the diary legally prove that the workmen were working under the direct
and administrative control of the management and thus, they were the employees of the management. The
Hon’ble Apex Court while analyzing the reasons assigned by the Presiding Officer of CGIT came to hold that
there is no reason to disbelieve the diaries maintained during ordinary course of business and thereby discarded
the argument advanced by the of BSNL management that the diary being a self serving document cannot be
relied as evidence. In this case in the similar manner the workman has relied upon the entries made in the log
book showing the work and job discharged by him. This tribunal finds no reason of discarding the said log
book. On the contrary it is held that the entries in the said log book were made during an undisputed point of
time and clearly proves how during the relevant time period i.e. between 2001 to 2010, the workman was
working under the effective administrative control of the management which gives rise to a presumption of
employer employee relationship which has not been successfully rebutted by the management in this case. The
plea of the management that the claimant was the employee of the contractor in absence of proof is rejected.
This issue is accordingly answered in favour of the workman.

ISSUE No.2

The grievance of the claimant is that he had worked for the management for 09 years without being
paid the minimum wage. When he raised a genuine and lawful demand for the same the management got
annoyed and terminated his service w.e.f. 23.08.2010. The management had denied the alleged termination on
the ground that when there was no employer employee relationship the question of termination doesn’t arise.
The claimant examined as WW!1 in his oral statement has stated that the management orally terminated his
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service and at the time of termination neither any termination notice, notice pay, or termination compensation
was paid. Not only that no show-cause notice was served nor any Domestic Enquiry was conducted against
him before termination. The witness was cross-examined at length by the Ld. A/R for the management. But
nothing substantial has been elicited to discredit his testimony.

Now it is to be examined if the said act of termination and denial of service benefits by the
management is illegal. Be it stated here that the evidence of the claimant has not been controverted by the
management. While answering issue No.1 it has already been held that the workman was working for the
management and discharging his duty for the period between 2001 to 2010. In the case of ONGC vs. ONGC
contractual workers union reported in 2008 LLR page 801 it has been held that in order to ascertain the
status of the workman the period of work rendered by him is also taken into consideration. In this case the
workman has stated that he was the employee of the management for 09 years and the later illegally
terminated his service.

The law is well settled that when the workman successfully establishes his relationship as an employee
of the management it is to be seen if the termination was made illegally. Reference can be made to section 25-F
of the Act 1947 which precisely speaks that no workmen employed in any industry who has been in continuous
service for not less than 1 year shall be retrenched unless and until the said workmen has been give one month
notice in writing, or notice pay or retrenchment compensation. In this case in the written statement the
management has taken a plea that no notice was required to be served since there was no employer employee
relationship. This gives an impression that no notice was served. Thereby the management has admitted non
compliance of the mandatory provision of section 25-F of the ID act. This act itself makes the order of
termination illegal and not sustainable in the eye of law. Thus, the moot question which remains to be replied is
what would be the relief that can be granted to the workmen once his termination is held to be illegal.

Way back in the year 1980 the Hon’ble Apex Court of India in the case of Surendra Kumar Verma
and Others vs. CGIT Delhi had observed that

“Plain commonsense dictates that the removal order terminating the service of the workman must ordinarily
lead to the reinstatement in the service of the workman. It is as if the order was never been made and so it must
ordinarily lead to back wages. But there may be exceptional circumstance which makes it impossible for the
employer to direct reinstatement with full back wages.”

In such cases the Hon’ble Apex Court held that the appropriate order would be for payment of
compensation in lieu of reinstatement. But in the case of G.M ONGC Silchar vs. ONGC Contractual
Worker Union reported in 2008 LLR 801 the Hon’ble Apex Court after giving due consideration to several
observations in different pronouncement which suggest that a workman who was put in 240 days of work or a
contractual worker is not entitled automatically to be regularized, came to hold that in appropriate cases
regularization can be ordered.

Here is a case were the workman has prayed for a relief of reinstatement simplicitor by the
management No.1l. He has further stated that the work done by him is perennial in nature. While adducing
evidence the workman has successfully proved that for the relevant calendar year of his engagement he had
completed 240 days of work and there by duly discharged the burden put on him to prove that during a calendar
year he had discharged work for 240 days more(2006 SCC page 967, municipal counsel Sujanpur vs.
SURINDER KUMAR relied )

A question may come up regarding the regularization of casual or contractual employees against
regular vacancies in view of the restriction imposed in the case of Secretary of state karnatak vs. Uma Devi
reported in 2006) 4 SCC Pagel. In the said judgment the constitution bench of the Hon’ble Supreme Court
have held that the appointment of the contractual employees and their regularization in service is not an
automatic process. But the case of Uma Devi referred supra came to be discussed in a later judgment by the
Hon’ble Supreme Court in the case of Maharashtra SRTC vs. Casteribe Rajya Parivahan Karmchari
Sangathana (2009) 8 SCC Page 556. In that judgment the issue before the Hon’ble Supreme Court was with
regard to the jurisdiction of the industrial court to give status wages and all other benefits of permanency to the
workman who had been serving for years as cleaners in the corporation in temporary capacity. Relying upon
Uma Devi a plea was raised that granting of permanent status to the casual workers/daily wager was not
sustainable in law. Repealing the aforesaid argument the supreme court in Para No. 32 and 33 of the judgment
of Maharashtra SRTC referred supra observed as under:-

“32. The power given to the Industrial and Labour Courts under Section 30 is very wide and
affirmative action mentioned therein is inclusive and exhaustive. Employing badlis, casuals or
temporaries and to continue them as such for years, with the object of depriving them of the status
and privileges of permanent employees is an unfair labour practice on the part of the employer under
Item 6 of Schedule V. Once such unfair labour practice on the part of the employer is established in
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the complaint, the Industrial and Labour Courts are empowered to issue preventive as well as positive
direction to an erring employer.

“33. The provisions of MRTU and PULP Act and the powers of Industrial Labour Courts
provided therein were not at all under consideration in the case of Uma Devil. As a matter of fact, the
issue like the present one pertaining to unfair labour practice was not at all referred, considered or
decided in Uma Devi. Unfair labour practice on the part of the employer in engaging employees as
badlies, casuals or temporaries and to continue them as such for years with the object of depriving
them of the status and privileges of permanent employees as provided in Item 6 of Schedule IV and
the power of Industrial and Labour Courts under section 30 of the Act did not fall for adjudication or
consideration before the constitution Bench”.

Again the Hon’ble Supreme Court in another case Hari Nandan Prasad vs. employer I/R to
management of Food Corporation of India and another reported in AIR 2014 SC 1848, wherein the issue
was as to whether the Labour Court Tribunal has the jurisdiction to order regularization of the workman was
considered in the context of the provision of the Act and the decision of the constitution bench in the case of
Uma Devi and the Hon’ble Court came to hold that the powers conferred upon the Industrial Tribunal/Labour
Court under the ID Act are quite wide. The Act deals with industrial Disputes, provides for conciliation,
adjudication, and settlements, and regulates the rights of the parties and the enforcement of the award and
settlement. Not only that way back in the year 1950 in the case of Bharat Bank Limited vs. Employees of
Bharat Bank reported in (1950) LLJ 921 The Hon’ble Supreme Court had observed:

“In settling the disputes between the employers and the workmen, the function of the Tribunal is not confined to
administration of justice in accordance with law. It can confer rights and privileges on either party which it
considers reasonable and proper, though they may not be within the terms of any existing agreement. It has not
merely to interpret or give effect to the contractual rights and obligations of the parties. It can create new rights
and obligations between them which it considers essential for keeping industrial peace.”

In the above said background and on considering the different pronouncements of Hon’ble Apex
Court, while reverting to the facts of the present case, the grievance of the claimant is that he was working as
casual workers against the permanent vacancy and the nature of the duty discharged by him was perennial in
nature. But the management in order to deprive him of his right to be permanent and regularization illegally
terminated his service.

Hence, for the foregoing reasons it is concluded that the claimant/workman was subjected to unfair
labour practice by the management. There was a gross violation of the provision of Section 25-G of the ID Act.
He having discharged the duty perennial in nature, for more than 240 days in a calendar year, this tribunal while
following the judgment of the Apex Court in the case of Hari Nandan Prasad referred supra feels it proper to
exercise its jurisdiction to order the regularization of the workman who was initially appointed as a casual
workers and continued to work for 09 years and also worked for more than 240 days in the calendar years
preceding to his termination. The issue is accordingly answered in favour of the claimant. Hence, ordered.

ORDER

The reference is accordingly answered in favour of the claimant. The management is directed to
reinstate the claimant into service with continuity thereof from the date of illegal termination and pay the arrear
salary for the intervening period between termination and reinstatement at the rate of 40% of the last drawn
wage. The management is further directed to release the unpaid salary of the claimant for the month of August
2010 at the rate of his last drawn salary and to extend the benefits of EPF and ESI etc alongwith other service
benefits like paid leave, bonus etc. on reinstatement. The management is further directed to give effect to the
direction given in this award within one month from the date of publication of the award failing which the
management shall be liable to pay the wage to the claimant at the rate of his last drawn wage from the date of
termination and till the reinstatement is made alongwith interest @ 9% per annum from the date of accrual and
till the payment is actually made. Send a copy of this award to the appropriate government for notification as
required under section 17 of the ID act 1947.

The reference is accordingly answered.
Dictated & Corrected by me.
PRANITA MOHANTY, Presiding Officer.

T foeeht, 5 fmeaw, 2022
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New Delhi, the 5th December, 2022

S.0. 1282.—1In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 06/2012) of the Central Government Industrial Tribunal cum
Labour Court - Il New Delhi as shown in the Annexure, in the Industrial dispute between the employers in
relation to The General Manager, Bharat Sanchar Nigam Limited, Sector-15, Faridabad,(Haryana), and Shri
Triloki ,Worker, which was received along with soft copy of the award by the Central Government on
16.11.2022.

[No. L-40012/59/2011 -IR (DU)]
D.K. HIMANSHU, Under Secy.

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-II, NEW DELHI.
Present:

Smt. Pranita Mohanty,
Presiding Officer, C.G.1.T.-Cum-Labour
Court-Il, New Delhi.

INDUSTRIAL DISPUTE CASE NO. 06/2012
Date of Passing Award- 20.10.2022

Between:

Shri Triloki,

S/o Shri Khedu,

R/o House No. 154, Gali No.1,

Rahul Colony, NIT,

Faridabad .... Workman
Versus

The General Manager,
Bharat Sanchar Nigam Limited,

Sector-15, Faridabad ...Management
Appearances:-
Shri S.P Srivastava .....For the claimant
(AR)
Shri Deepak Thukral .....For the Management
(AR)
AWARD

The Government of India in Ministry of Labour & Employment has referred the present dispute
existing between employer i.e. the management of Bharat Sanchar Nigam Limited, and its workman/claimant
herein, under clause (d) of sub section (1)and sub section (2A) of section 10 of the Industrial Dispute Act 1947
vide letter No. L-40012/59/2011 (IR(DU) dated 02/12/2011 to this tribunal for adjudication to the following
effect.

“Whether the action of the management of BSNL, in terminating the services of
Shri Triloki S/o Shri Khedu, Ex-Cable Jointer w.e.f 23.08.2010, is legal and
justified? What relief the workman is entitled to?”
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The claimant in the claim statement has stated that he had been working with the management BSNL
as Cable Joinder w.e.f 03.04.2001. Initially his remuneration per month was Rs. 1600/- and the same was
increased from time to time and his last drawn salary per month was Rs. 3300/-. The workman had worked with
the management continuously for 09 years diligently leaving no scope of complaint. During this period he was
raising demand for nonpayment of wage as per the approved minimum wage rate, non extension of the benefits
like PF, ESI, paid leave, bonus, overtime etc. This caused annoyance to the management who was in search of
opportunity to terminate the service of the claimant. On 23/08/2010 when the claimant was on duty, the officials
of the management misbehaved him and informed about termination of his service without assigning any
reason. At the time of such termination no notice of termination, notice pay or termination compensation was
paid to the claimant in clear violation of the provisions of section 25F of the Industrial Disputes Act. Being
aggrieved the claimant made efforts to meet the officials of BSNL and to ensure reinstatement in service. The
officials of BSNL did not listen to his grievance and finding no other way and for the arbitrary action of the
management he served a demand notice on 31.08.2010 by Registered Post with AD. In the month of August
when the management terminated his employment the remuneration for the said month was not even paid to
him. After receipt of the demand notice the management gave a reply denying all the contentions raised by the
claimant. Hence he raised a dispute before the labour commissioner where the management appeared but
refused to reinstate him. For the failure in conciliation the appropriate government referred the matter for
adjudication in terms of the reference. In the claim statement the claimant has thus, prayed for a direction to the
management to reinstate him in service with continuity and full back wages alongwith all consequential
benefits. The claimant has also advanced a prayer for release of his withheld remuneration for the month of
August 2010 and to direct the management to extend all the service benefit like PF, ESI etc on reinstatement.
The claimant has also stated that the senior officers of BSNL for executing some urgent work used to take
imprest in which the normal procedure like bidding and inviting quotation etc are not followed. For execution of
the said urgent works persons like the claimants are engaged and paid out of the advance taken for those works.
The works discharged by the claimant and persons like him are of perennial in nature since, these persons use to
work as cable joinders, maintenance and upkeep of telephone exchanges, maintenance of telephone lines and
attend the faults reported by the customers.

The management BSNL filed the written statement rebutting the stand of the claimant. While denying
the employer and employee relationship between them the management has pleaded that the proceeding is not
maintainable. The specific stand of the management is that BSNL has enough Group D employees having no
occasion for engaging casual or daily wage temporary workers. If any petty work is to be undertaken usually
the same are given to the contractors selected through proper bidding process. The said contractor might have
engaged the claimant for execution of any such work but the same would not confer the right on the claimant
to be treated as an employee of BSNL. The other stand of the management is that the claimant, since was
never employed by the management the question of illegal termination by the management does not arise and
the management is under no obligation of providing the benefits of PF and ESI etc to the claimant. The
management has also denied the stand of the claimant that the senior officers of BSNL for execution of certain
urgent work use to take imprest (advanced against some urgent work for which normal procedure like bidding,
inviting quotation etc is not possible) and pay out of that amount to the concerned workman executing the
work. Thus, the management has prayed for dismissal of the wrong and incorrect claim advanced by the
claimant, claiming himself as an employee of BSNL.

On these rivals pleading the following issues are framed for adjudication.
ISSUES

. Whether there existed relationship of employer and employee between the parties.

. As in terms of the reference.

During hearing the claimant filed an application seeking a direction to the management for production of
record in possession of the management. The documents sought by the claimant are:-

. The paper relating to the contract if any entered between the BSNL and the contractors.

. The original board resolution authorizing the person who has signed the WS.

. Various grade and structure of employee applicable to the BSNL.

. The original registration issued to the BSNL u/s 7 of the Contract Labour Regulation and Abolition Act 1970.

. The license issued by the licensing officer u/s 13 of the Contract Labour Regulation and Abolition Act 1970 to

the contractors engaged by BSNL.
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6. List of licensed contractors working for BSNL in the year 2010.

7. Copy of the returns submitted by BSNL in respect of all such contractors to the Government Authorities i.e
ESIC and EPFO etc.

But the management did not produce the documents as called for except the copy of a contract
awarded to only one contractor, photocopy of the Board Resolution, the list of various Grade and structure of
employees applicable to the BSNL alongwith an affidavit sworn by AGM Legal stating that the remaining
documents are not within the custody of the management. Thus, the claimant by order dated 13.03.2019
passed by this tribunal was given liberty of producing secondary evidence in respect of the documents sought
for.

During hearing the claimant examined himself as WW1 but has not produced any document in
support of his employment with BSNL. On the basis of his oral statement the claimant has asserted to prove
that he was working for the management from 2001 to 2010 and during the undisputed point of time
discharging various duties assigned to him as an employee of BSNL. But the management BSNL while
denying his relationship as an employee illegally terminated his service. This witness was cross examined at
length by the management. On behalf of the management the AGM Legal Smt. Daisy Singh testified as MW1
and also produced some documents which were marked as MW1/1 and MW1/2. These documents are nothing
but authority letter issued to the witness to depose. The witness was confronted with the secondary evidence
produced by the claimant the original of which have been filed in the connected case registered as ID No.
45/2012 and marked as WW1/M1, WW1/M2, WW1/M3. The witness examined by the management admitted
the contents of the said document. These documents are in the nature of the circulars issued by the AGM of
BSNL directing the subordinate authorities to comply with the provisions of labour law strictly and to revise
the wage of the temporary status Mazdoor/causal labour. Exhibit WW1/M3 is the document filed by the
claimant in ID 45/2012 and confronted to the management witness. This is a reply given to the complaint
made by the claimant demanding higher wage wherein the claimant was intimated by the AGM that the Cable
maintenance work is being done by the labourer engaged through operation and maintenance tender for
underground cable network in FBD SSA and all these labour are contractors workers and are getting
remuneration as per Haryana Government minimum wages Rules.

At the outset of the argument the Ld. A/R for the claimant strenuously argued that this is a typical
case of unfair labour practice meted to the workman. He was made to work as a contractual worker for 09
years. When the job entrusted to him was of perennial nature, for the legitimate demand advanced by him with
regard to the service condition, the management took revenge and terminated his service. Now when the
claimant is fighting this litigation against the mighty employer, the later is trying to shed all the responsibility
on the plea that no employer and employee relationship exists between them. The management has gone to the
extent of saying that he is the employee of the contractor when there was no contract prevalent for engagement
of daily rated workers during the relevant time. But the oral and documentary evidence adduced by the
claimant as well as the management clearly shows that the management was engaging contractors without
being registered under the Contract Labour Act and the contractors so engaged were never having registration
under the Contract Labour Act., Thus the contract if any between the management and the contractor were
sham and intended to camouflage the legal and legitimate rights of the claimant workman. Infact the claimant
was working in the premises of the management under its supervision and control and discharging perennial
nature of work. But the management in gross violation of provisions of Id Act, in a revenge full manner
terminated his service which amounts to unfair labour practice.

The counter reply of the Ld. A/R for the management was that the claimant has not produced any
documents showing employer and employee relationship between the parties though the burden for the same
heavily lies on the claimant. The claimant though had made a faint attempt of producing some documents to
make the tribunal infer such a relationship, failed in his attempt. His further argument is that the BSNL is a
state owned company having its own policy of recruitment. It has enough no. of Group D employees and as
such there was never any need for employing causal/daily wage workers. Sometimes for some petty work the
contractors are engaged through proper Bidding process and the said contractors engage their own manpower
for execution of the work. The manpower engaged by the contractor in no way can be treated as the employees
of BSNL management. He thereby submitted that the claim advanced by the claimant is false, baseless and
liable to be rejected.

FINDINGS
ISSUE No.1

This issue has been taken up for consideration at the first instance since it will have a considerable
influence on the decision of the other issues. It has been claimed by the workman that he had worked for
BSNL from 2001 to 2010 as a cable jointer/MDF and internet/gen operator till the year 2010 when his service
was illegally terminated. During this period he had worked continuously and diligently for the management. In
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the oral evidence by the claimant as WW1 he has fully supported the statement of claim filed by him. With
regard to the documentary evidence in support of the claim, the workman has not filed any document. But
argument was advanced by the claimant that the secondary evidence of the original documents filed in 1D
45/2012, when confronted to the management witness, she admitted the contents of the same. The said
documents show that during the period between 2001 to 2010 he was working as an employee of management
BSNL and his name appears in different papers created during that undisputed period of time. Serious
objection was raised to the admissibility of the said document by the management. The Ld. A/R for the
management argued that the documents which are the money receipts gate passes and complaint books are no
way helpful in proving the employer and employee relationship. The claimant as WW1 stated that he was
working as a cable joinder for the management at Faridabad. He was attending to the job of fault repair on the
complaint of the customers. The copy of the log book and the certificate of fault repair given by the customers
which have been filed by the claimant in ID No. 45/2012 and marked in series of H. These documents of the
year 2001 to 2010 proves that the claimant Triloki on behalf of Pali Exchange of BSNL at Faridabad was
attending to the work in respect of fixing the complaints and obtaining compliance report from the customers
including the local MLA as one of the customer.

The Ld. A/R for the management raised dispute to the relevancy of these documents in proving the
employer and employee relationship. Be its stated here that the plea of the management BSNL taken is that the
claimant was never employed by the management BSNL and he might have been engaged by the contractor
who was engaged for executing petty works. In the written statement the management had furnished the list of
such contractors engaged during the relevant period. The claimant during the hearing, made a prayer for
production of document relating to the contract awarded. But surprisingly the management produced
incomplete copy of the contract documents relating to engagement of security guards and housekeeping staff.
No document relating to engagement of cable joinder/MDF and internet/gen operator through contractor was
ever filed though the management witness MW1 during cross examination has categorically admitted that all
the records relating to the contractors working for BSNL are available in their office. She further stated that
she cannot name the contractor under whom the claimant was working or if he was at all working under any
contractor.

The Ld. A/R for the claimant at this juncture disputed and challenged the credibility of the
management evidence on the ground that the management is guilty of suppressing material evidence. When all
the contracts related papers are available in the office of the management and when the claimant had
demanded production of the same, the management should have produced those documents to prove that no
daily wager are engaged directly by the BSNL and the work of cable jointing, maintenance of line and up
keeping of the exchanges are done through contractors. Relying upon the judgment of the Hon’ble Supreme
Court in the case of Gopal Krishna Ji Ketkar vs. Mahomed Haji Latif and others (1968)AIR (SC)1413
and the case of State Inspector of Police vs. Surya Shankaram Karri (2006)7SCC172, he submitted that
for non production of material document which could have thrown light on the dispute of employer employee
relationship, the management is guilty of suppressing valuable evidence and adverse inference is bound to be
drawn against them. To counter the stand of the management the Ld. A/R for the claimant argued that the
stand about the contractor taken by the management is false and fabricated. For that reason the papers relating
to the award of contract have been suppressed. He also submitted that if at all any paper relating to contract
exists at the end of the management the same is sham and intended to camouflage the right of the claimant.

The other argument is that the plea about the contract awarded to execute petty work as claimed by
the management is false since, the management despite the demand made by the claimant to show the
registration of BSNL under the CLRA failed to produce the same. The management though admitted about
engagement of contractors and furnished a list of the contractors in the WS, when called upon failed to justify
if the said contractors were having license for engagement of contract Labour and if the claimant was a labour
engaged through the said contractor. This argument of the Ld. A/R for the claimant sounds convincing.

The law of evidence provides that any document proposed to be proved should be produced in
original as primary evidence and the secondary evidence is permissible only when the original is proved to be
lost or not within the reach of the party relying on the same or the same cannot be produced without in
ordinate delay and difficulty. In this case admittedly the claimants are the poor workmen who have no link
with the management on account of their alleged retrenchment. In such a situation it cannot be insisted upon
them to produce the original document from the custody of the management. The management in this case was
participating in the proceeding when the document that is the photocopy of the attendance register was
exhibited. Hence, this tribunal feels it proper to accept the photocopies of the documents as secondary
evidence.

The workman has asserted that he was working directly under the management having no
intermediary contractor. Though, in the written statement a reference has been made by the management about
the contractor engaged for executing petty work, as observed in the preceding paragraph the management has
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failed to prove the same. The documents filed by the AGM testifying as MW1 which are in the nature of the
contract awarded to a contractor for supply of security guard or housekeeping staff has no connection with the
claim of the claimant. Though on the basis of these documents the A/R for the management emphatically
argued that the claimant was the employee of the contractor the same is not accepted as not proved. On the
contrary the claimant has confronted several photocopies of the log book for fault repair for maintenance of
the gen. set the certificates issued by the customers after the fault of their telephones and internet connection
were attended and fixed by the claimant to the management witness. All these documents created during the
undisputed period of time bear the name of the claimant. Hence, the tribunal as stated above has no hesitation
in accepting the said secondary evidence which to some extent throws light on the employer and employee
relationship between the parties. NO contrary evidence has been adduced by the management to disprove the
said documents which in turn becomes admissible to support the claim of the claimant. Thus, all these
documents together with oral evidence adduced by the claimant and the management witness clearly lead to
conclusion that during the relevant period between 2001 to 2010 the workman was the employee of the
management, discharging perennial nature of work and there existed a relationship of employer and employee
between them.

Of course the Ld. A/R for the management challenged the credibility of the evidence adduced by the
claimant in proving the employer and employee relationship. But on behalf of the claimant reliance has been
placed in the case of Hussainbhai Calicut vs. the Alath Factory The zhill Union Kozhikode and others
(1978)AIR (SC) 1410 and in the case of Bharat Heavy Electricals Ltd. vs. PO Labour Court VIII and
others (2015)3CLR 363 Delhi High Court to argue that when a worker produces goods and services for the
employer and the employer has economic control over the workers subsistence, the presence of the
intermediary contractor has no value or consequence and it is required for the courts and tribunals to lift the
veil or looking at the conspectus of factors governing employment.

In this regard reliance can be placed in the case of BSNL vs. Bhurumal decided by the Hon’ble
Supreme Court of India in Civil appeal No. 10957 of 2013 where in by an award passed by the CGIT a
diary containing the details of the job undertaken by the workmen on different dates were accepted as
evidence for determining the employer employee relationship. The tribunal on the basis of the said documents
have come to hold that the entries in the diary legally prove that the workmen were working under the direct
and administrative control of the management and thus, they were the employees of the management. The
Hon’ble Apex Court while analyzing the reasons assigned by the Presiding Officer of CGIT came to hold that
there is no reason to disbelieve the diaries maintained during ordinary course of business and thereby
discarded the argument advanced by the of BSNL management that the diary being a self serving document
cannot be relied as evidence. In this case in the similar manner the workman has relied upon the entries made
in the log book showing the work and job discharged by him. This tribunal finds no reason of discarding the
said log book. On the contrary it is held that the entries in the said log book were made during an undisputed
point of time and clearly proves how during the relevant time period i.e. between 2001 to 2010, the workman
was working under the effective administrative control of the management which gives rise to a presumption
of employer employee relationship which has not been successfully rebutted by the management in this case.
The plea of the management that the claimant was the employee of the contractor in absence of proof is
rejected. This issue is accordingly answered in favour of the workman.

ISSUE No.2

The grievance of the claimant is that he had worked for the management for 09 years without being
paid the minimum wage. When he raised a genuine and lawful demand for the same the management got
annoyed and terminated his service w.e.f. 23.08.2010. The management had denied the alleged termination on
the ground that when there was no employer employee relationship the question of termination doesn’t arise.
The claimant examined as WW!1 in his oral statement has stated that the management orally terminated his
service and at the time of termination neither any termination notice, notice pay, or termination compensation
was paid. Not only that no show-cause notice was served nor any Domestic Enquiry was conducted against
him before termination. The witness was cross-examined at length by the Ld. A/R for the management. But
nothing substantial has been elicited to discredit his testimony.

Now it is to be examined if the said act of termination and denial of service benefits by the
management is illegal. Be it stated here that the evidence of the claimant has not been controverted by the
management. While answering issue No.1 it has already been held that the workman was working for the
management and discharging his duty for the period between 2001 to 2010. In the case of ONGC vs. ONGC
contractual workers union reported in 2008 LLR page 801 it has been held that in order to ascertain the
status of the workman the period of work rendered by him is also taken into consideration. In this case the
workman has stated that he was the employee of the management for 09 years and the later illegally
terminated his service.
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The law is well settled that when the workman successfully establishes his relationship as an
employee of the management it is to be seen if the termination was made illegally. Reference can be made to
section 25-F of the Act 1947 which precisely speaks that no workmen employed in any industry who has been
in continuous service for not less than 1 year shall be retrenched unless and until the said workmen has been
give one month notice in writing, or notice pay or retrenchment compensation. In this case in the written
statement the management has taken a plea that no notice was required to be served since there was no
employer employee relationship. This gives an impression that no notice was served. Thereby the management
has admitted non compliance of the mandatory provision of section 25-F of the ID act. This act itself makes
the order of termination illegal and not sustainable in the eye of law. Thus, the moot question which remains
to be replied is what would be the relief that can be granted to the workmen once his termination is held to be
illegal.

Way back in the year 1980 the Hon’ble Apex Court of India in the case of Surendra Kumar Verma
and Others vs. CGIT Delhi had observed that

“Plain commonsense dictates that the removal order terminating the service of the workman
must ordinarily lead to the reinstatement in the service of the workman. It is as if the order was
never been made and so it must ordinarily lead to back wages. But there may be exceptional
circumstance which makes it impossible for the employer to direct reinstatement with full back
wages.”

In such cases the Hon’ble Apex Court held that the appropriate order would be for payment of
compensation in lieu of reinstatement. But in the case of G.M ONGC Silchar vs. ONGC Contractual
Worker Union reported in 2008 LLR 801 the Hon’ble Apex Court after giving due consideration to several
observations in different pronouncement which suggest that a workman who was put in 240 days of work or a
contractual worker is not entitled automatically to be regularized, came to hold that in appropriate cases
regularization can be ordered.

Here is a case were the workman has prayed for a relief of reinstatement simplicitor by the
management No.1. He has further stated that the work done by him is perennial in nature. While adducing
evidence the workman has successfully proved that for the relevant calendar year of his engagement he had
completed 240 days of work and there by duly discharged the burden put on him to prove that during a
calendar year he had discharged work for 240 days more(2006 SCC page 967, municipal counsel Sujanpur
vs. surinder kumar relied )

A question may come up regarding the regularization of casual or contractual employees against
regular vacancies in view of the restriction imposed in the case of Secretary of state karnatak vs. Uma devi
reported in 2006) 4 SCC Pagel. In the said judgment the constitution bench of the Hon’ble Supreme Court
have held that the appointment of the contractual employees and their regularization in service is not an
automatic process. But the case of Uma devi referred supra came to be discussed in a later judgment by the
Hon’ble Supreme Court in the case of Maharashtra SRTC vs. Casteribe Rajya Parivahan Karmchari
Sangathana (2009) 8 SCC Page 556. In that judgment the issue before the Hon’ble Supreme Court was with
regard to the jurisdiction of the industrial court to give status wages and all other benefits of permanency to
the workman who had been serving for years as cleaners in the corporation in temporary capacity. Relying
upon Uma Devi a plea was raised that granting of permanent status to the casual workers/daily wager was not
sustainable in law. Repealing the aforesaid argument the supreme court in Para No. 32 and 33 of the judgment
of Maharashtra SRTC referred supra observed as under:-

“32. The power given to the Industrial and Labour Courts under Section 30 is very
wide and affirmative action mentioned therein is inclusive and exhaustive. Employing badlis,
casuals or temporaries and to continue them as such for years, with the object of depriving
them of the status and privileges of permanent employees is an unfair labour practice on the
part of the employer under Item 6 of Schedule IV. Once such unfair labour practice on the part
of the employer is established in the complaint, the Industrial and Labour Courts are
empowered to issue preventive as well as positive direction to an erring employer.

“33. The provisions of MRTU and PULP Act and the powers of Industrial Labour
Courts provided therein were not at all under consideration in the case of Uma Devil. As a
matter of fact, the issue like the present one pertaining to unfair labour practice was not at all
referred, considered or decided in Umadevil. Unfair labour practice on the part of the employer
in engaging employees as badlies, casuals or temporaries and to continue them as such for
years with the object of depriving them of the status and privileges of permanent employees as
provided in Item 6 of Schedule IV and the power of Industrial and Labour Courts under section
30 of the Act did not fall for adjudication or consideration before the constitution Bench”.



2716 THE GAZETTE OF INDIA : DECEMBER 10, 2022/ AGRAHAYANA 19, 1944 [PART II—SEC. 3(ii)]

Again the Hon’ble Supreme Court in another case Hari Nandan Prasad vs. employer I/R to
management of Food Corporation of India and another reported in AIR 2014 SC 1848, wherein the issue
was as to whether the Labour Court Tribunal has the jurisdiction to order regularization of the workman was
considered in the context of the provision of the Act and the decision of the constitution bench in the case of
Uma Devi and the Hon’ble Court came to hold that the powers conferred upon the Industrial Tribunal/Labour
Court under the ID Act are quite wide. The Act deals with industrial Disputes, provides for conciliation,
adjudication, and settlements, and regulates the rights of the parties and the enforcement of the award and
settlement. Not only that way back in the year 1950 in the case of Bharat Bank Limited vs. Employees of
Bharat Bank reported in (1950) LLJ 921 The Hon’ble Supreme Court had observed:

“In settling the disputes between the employers and the workmen, the function of the Tribunal
is not confined to administration of justice in accordance with law. It can confer rights and
privileges on either party which it considers reasonable and proper, though they may not be
within the terms of any existing agreement. It has not merely to interpret or give effect to the
contractual rights and obligations of the parties. It can create new rights and obligations
between them which it considers essential for keeping industrial peace.”

In the above said background and on considering the different pronouncements of Hon’ble
Apex Court, while reverting to the facts of the present case, the grievance of the claimant is that he was
working as casual workers against the permanent vacancy and the nature of the duty discharged by him was
perennial in nature. But the management in order to deprive him of his right to be permanent and
regularization illegally terminated his service.

Hence, for the foregoing reasons it is concluded that the claimant/workman was subjected to
unfair labour practice by the management. There was a gross violation of the provision of Section 25-G of the
ID Act. He having discharged the duty perennial in nature, for more than 240 days in a calendar year, this
tribunal while following the judgment of the Apex Court in the case of Hari Nandan Prasad referred supra
feels it proper to exercise its jurisdiction to order the regularization of the workman who was initially
appointed as a casual workers and continued to work for 09 years and also worked for more than 240 days in
the calendar years preceding to his termination. The issue is accordingly answered in favour of the claimant.
Hence, ordered.

ORDER

The reference is accordingly answered in favour of the claimant. The management is directed to
reinstate the claimant into service with continuity thereof from the date of illegal termination and pay the arrear
salary for the intervening period between termination and reinstatement at the rate of 40% of the last drawn
wage. The management is further directed to release the unpaid salary of the claimant for the month of August
2010 at the rate of his last drawn salary and to extend the benefits of EPF and ESI etc alongwith other service
benefits like paid leave, bonus etc. on reinstatement. The management is further directed to give effect to the
direction given in this award within one month from the date of publication of the award failing which the
management shall be liable to pay the wage to the claimant at the rate of his last drawn wage from the date of
termination and till the reinstatement is made alongwith interest @ 9% per annum from the date of accrual and
till the payment is actually made. Send a copy of this award to the appropriate government for notification as
required under section 17 of the ID act 1947.

The reference is accordingly answered.
Dictated & Corrected by me.
PRANITA MOHANTY, Presiding Officer

T foeeht, 5 fmeaw, 2022
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New Delhi, the 5th December, 2022

S.0. 1283.—1In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 57/2012) of the Central Government Industrial Tribunal cum
Labour Court - 1l New Delhi as shown in the Annexure, in the Industrial dispute between the employers in
relation to The General Manager,Bharat Sanchar Nigam Limited, Sector-15, Faridabad,(Haryana), and Shri
Krishan Lal Yadav, Worker, which was received along with soft copy of the award by the Central Government
on 16.11.2022.

[No. L-40012/35/2011-IR (DU)]
D.K. HIMANSHU, Under Secy.

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-II, NEW DELHI.
Present:

Smt. Pranita Mohanty,
Presiding Officer, C.G.1.T.-Cum-Labour
Court-11, New Delhi.

INDUSTRIAL DISPUTE CASE NO. 57/2012
Date of Passing Award- 31.10.2022

Between:

Shri Krishan Lal Yadav,

S/o Shri Bhawani Prasad,

R/o House No. 155, Rahul colony,

NIT, Faridabad .... Workman
Versus

The General Manager,
Bharat Sanchar Nigam Limited,
Sector-15, Faridabad ...Management

Appearances:-
Shri S.P Srivastava <.vee....FOr the claimant
(AR)
Shri Deepak Thukral . For the Management
(AR)
AWARD

The Government of India in Ministry of Labour & Employment has referred the present dispute
existing between employer i.e. the management of Bharat Sanchar Nigam Limited, and its workman/claimant
herein, under clause (d) of sub section (1)and sub section (2A) of section 10 of the Industrial Dispute Act 1947
vide letter No. L-40012/35/2011 (IR(DU) dated 17.01.2012 to this tribunal for adjudication to the following
effect.

“Whether the concerned awarded by G M BSNL, Faridabad is a sham contract in
nature? Whether action taken by the management in terminating the services of
Shri Krishan Lal Yadav S/o Shri Bhawani Prasad, Ex-Cable Jointer w.e.f
23.08.2010, is legal and justified? What relief the workman is entitled to?”

The claimant in the claim statement has stated that he had been working with the management BSNL
as Cable Joinder w.e.f 10.02.2001. Initially his remuneration per month was Rs. 1600/- and the same was
increased from time to time and his last drawn salary per month was Rs. 3500/-. The workman had worked with
the management continuously for 09 years diligently leaving no scope of complaint. During this period he was
raising demand for nonpayment of wage as per the approved minimum wage rate, non extension of the benefits
like PF, ESI, paid leave, bonus, overtime etc. This caused annoyance to the management who was in search of
opportunity to terminate the service of the claimant. On 23/08/2010 when the claimant was on duty, the officials
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of the management misbehaved him and informed about termination of his service without assigning any
reason. At the time of such termination no notice of termination, notice pay or termination compensation was
paid to the claimant in clear violation of the provisions of section 25F of the Industrial Disputes Act. Being
aggrieved the claimant made efforts to meet the officials of BSNL and to ensure reinstatement in service. The
officials of BSNL did not listen to his grievance and finding no other way and for the arbitrary action of the
management he served a demand notice on 31.08.2010 by Registered Post with AD. In the month of August
when the management terminated his employment the remuneration for the said month was not even paid to
him. After receipt of the demand notice the management gave a reply denying all the contentions raised by the
claimant. Hence he raised a dispute before the labour commissioner where the management appeared but
refused to reinstate him. For the failure in conciliation the appropriate government referred the matter for
adjudication in terms of the reference. In the claim statement the claimant has thus, prayed for a direction to the
management to reinstate him in service with continuity and full back wages alongwith all consequential
benefits. The claimant has also advanced a prayer for release of his withheld remuneration for the month of
August 2010 and to direct the management to extend all the service benefit like PF, ESI etc on reinstatement.
The claimant has also stated that the senior officers of BSNL for executing some urgent work used to take
imprest in which the normal procedure like bidding and inviting quotation etc are not followed. For execution of
the said urgent works persons like the claimants are engaged and paid out of the advance taken for those works.
The works discharged by the claimant and persons like him are of perennial in nature since, these persons use to
work as cable joinders, maintenance and upkeep of telephone exchanges, maintenance of telephone lines and
attend the faults reported by the customers.

The management BSNL filed the written statement rebutting the stand of the claimant. While denying
the employer and employee relationship between them the management has pleaded that the proceeding is not
maintainable. The specific stand of the management is that BSNL has enough Group D employees having no
occasion for engaging casual or daily wage temporary workers. If any petty work is to be undertaken usually the
same are given to the contractors selected through proper bidding process. The said contractor might have
engaged the claimant for execution of any such work but the same would not confer the right on the claimant to
be treated as an employee of BSNL. The other stand of the management is that the claimant, since was never
employed by the management the question of illegal termination by the management does not arise and the
management is under no obligation of providing the benefits of PF and ESI etc to the claimant. The
management has also denied the stand of the claimant that the senior officers of BSNL for execution of certain
urgent work use to take imprest (advanced against some urgent work for which normal procedure like bidding,
inviting quotation etc is not possible) and pay out of that amount to the concerned workman executing the work.
Thus, the management has prayed for dismissal of the wrong and incorrect claim advanced by the claimant,
claiming himself as an employee of BSNL.

On these rivals pleading the following issues are framed for adjudication.
ISSUES
1.  Whether there existed relationship of employer and employee between the parties.

2. Asin terms of the reference.

During hearing the claimant filed an application seeking a direction to the management for production
of record in possession of the management. The documents sought by the claimant are:-

The paper relating to the contract if any entered between the BSNL and the contractors.
The original board resolution authorizing the person who has signed the WS.

Various grade and structure of employee applicable to the BSNL.

A wpdp e

The original registration issued to the BSNL u/s 7 of the Contract Labour Regulation and
Abolition Act 1970.

5. The license issued by the licensing officer u/s 13 of the Contract Labour Regulation and Abolition
Act 1970 to the contractors engaged by BSNL.

6. List of licensed contractors working for BSNL in the year 2010.

7. Copy of the returns submitted by BSNL in respect of all such contractors to the Government
Authorities i.e ESIC and EPFO etc.

But the management did not produce the documents as called for except the copy of a contract
awarded to only one contractor, photocopy of the Board Resolution, the list of various Grade and
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structure of employees applicable to the BSNL alongwith an affidavit sworn by AGM Legal stating
that the remaining documents are not within the custody of the management. Thus, the claimant by
order dated 13.03.2019 passed by this tribunal was given liberty of producing secondary evidence in
respect of the documents sought for.

During hearing the claimant examined himself as WW1 but has not produced any document in support
of his employment with BSNL. On the basis of his oral statement the claimant has asserted to prove that he was
working for the management from 2001 to 2010 and during the undisputed point of time discharging various
duties assigned to him as an employee of BSNL. But the management BSNL while denying his relationship as
an employee illegally terminated his service. This witness was cross examined at length by the management. On
behalf of the management the AGM Legal Smt. Daisy Singh testified as MW1 and also produced some
documents which were marked as MW1/1 and MW1/2. These documents are nothing but authority letter issued
to the witness to depose. The witness was confronted with the secondary evidence produced by the claimant the
original of which have been filed in the connected case registered as ID No. 45/2012 and marked as WW1/M1,
WW1/M2, WW1/M3. The witness examined by the management admitted the contents of the said document.
These documents are in the nature of the circulars issued by the AGM of BSNL directing the subordinate
authorities to comply with the provisions of labour law strictly and to revise the wage of the temporary status
Mazdoor/causal labour. Exhibit WW1/M3 is the document filed by the claimant in ID 45/2012 and confronted
to the management witness. This is a reply given to the complaint made by the claimant demanding higher wage
wherein the claimant was intimated by the AGM that the Cable maintenance work is being done by the labourer
engaged through operation and maintenance tender for underground cable network in FBD SSA and all these
labour are contractors workers and are getting remuneration as per Haryana Government minimum wages
Rules.

At the outset of the argument the Ld. A/R for the claimant strenuously argued that this is a typical case
of unfair labour practice meted to the workman. He was made to work as a contractual worker for 09 years.
When the job entrusted to him was of perennial nature, for the legitimate demand advanced by him with regard
to the service condition, the management took revenge and terminated his service. Now when the claimant is
fighting this litigation against the mighty employer, the later is trying to shed all the responsibility on the plea
that no employer and employee relationship exists between them. The management has gone to the extent of
saying that he is the employee of the contractor when there was no contract prevalent for engagement of daily
rated workers during the relevant time. But the oral and documentary evidence adduced by the claimant as well
as the management clearly shows that the management was engaging contractors without being registered under
the Contract Labour Act and the contractors so engaged were never having registration under the Contract
Labour Act., Thus the contract if any between the management and the contractor were sham and intended to
camouflage the legal and legitimate rights of the claimant workman. Infact the claimant was working in the
premises of the management under its supervision and control and discharging perennial nature of work. But the
management in gross violation of provisions of Id Act, in a revenge full manner terminated his service which
amounts to unfair labour practice.

The counter reply of the Ld. A/R for the management was that the claimant has not produced any
documents showing employer and employee relationship between the parties though the burden for the same
heavily lies on the claimant. The claimant though had made a faint attempt of producing some documents to
make the tribunal infer such a relationship, failed in his attempt. His further argument is that the BSNL is a state
owned company having its own policy of recruitment. It has enough no. of Group D employees and as such
there was never any need for employing causal/daily wage workers. Sometimes for some petty work the
contractors are engaged through proper Bidding process and the said contractors engage their own manpower
for execution of the work. The manpower engaged by the contractor in no way can be treated as the employees
of BSNL management. He thereby submitted that the claim advanced by the claimant is false, baseless and
liable to be rejected.

FINDINGS
ISSUE No.1

This issue has been taken up for consideration at the first instance since it will have a considerable
influence on the decision of the other issues. It has been claimed by the workman that he had worked for BSNL
from 2001 to 2010 as a cable jointer/MDF and internet/gen operator till the year 2010 when his service was
illegally terminated. During this period he had worked continuously and diligently for the management. In the
oral evidence by the claimant as WW1 he has fully supported the statement of claim filed by him. With regard
to the documentary evidence in support of the claim, the workman has not filed any document. But argument
was advanced by the claimant that the secondary evidence of the original documents filed in ID 45/2012, when
confronted to the management witness, she admitted the contents of the same. The said documents show that
during the period between 2001 to 2010 he was working as an employee of management BSNL and his name
appears in different papers created during that undisputed period of time. Serious objection was raised to the
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admissibility of the said document by the management. The Ld. A/R for the management argued that the
documents which are the money receipts gate passes and complaint books are no way helpful in proving the
employer and employee relationship. The claimant as WW1 stated that he was working as a cable joinder for
the management at Faridabad. He was attending to the job of fault repair on the complaint of the customers. The
copy of the log book and the certificate of fault repair given by the customers which have been filed by the
claimant in ID No. 45/2012 and marked in series of H. These documents of the year 2001 to 2010 proves that
the claimant Krishan Lal Yadav on behalf of Pali Exchange of BSNL at Faridabad was attending to the work in
respect of fixing the complaints and obtaining compliance report from the customers including the local MLA
as one of the customer.

The Ld. A/R for the management raised dispute to the relevancy of these documents in proving the
employer and employee relationship. Be its stated here that the plea of the management BSNL taken is that the
claimant was never employed by the management BSNL and he might have been engaged by the contractor
who was engaged for executing petty works. In the written statement the management had furnished the list of
such contractors engaged during the relevant period. The claimant during the hearing, made a prayer for
production of document relating to the contract awarded. But surprisingly the management produced incomplete
copy of the contract documents relating to engagement of security guards and housekeeping staff. No document
relating to engagement of cable joinder/MDF and internet/gen operator through contractor was ever filed though
the management witness MW1 during cross examination has categorically admitted that all the records relating
to the contractors working for BSNL are available in their office. She further stated that she cannot name the
contractor under whom the claimant was working or if he was at all working under any contractor.

The Ld. A/R for the claimant at this juncture disputed and challenged the credibility of the
management evidence on the ground that the management is guilty of suppressing material evidence. When all
the contracts related papers are available in the office of the management and when the claimant had demanded
production of the same, the management should have produced those documents to prove that no daily wager
are engaged directly by the BSNL and the work of cable jointing, maintenance of line and up keeping of the
exchanges are done through contractors. Relying upon the judgment of the Hon’ble Supreme Court in the case
of Gopal Krishna Ji Ketkar vs. Mahomed Haji Latif and others (1968)AIR (SC)1413 and the case of State
Inspector of Police vs. Surya Shankaram Karri (2006)7SCC172, he submitted that for non production of
material document which could have thrown light on the dispute of employer employee relationship, the
management is guilty of suppressing valuable evidence and adverse inference is bound to be drawn against
them. To counter the stand of the management the Ld. A/R for the claimant argued that the stand about the
contractor taken by the management is false and fabricated. For that reason the papers relating to the award of
contract have been suppressed. He also submitted that if at all any paper relating to contract exists at the end of
the management the same is sham and intended to camouflage the right of the claimant.

The other argument is that the plea about the contract awarded to execute petty work as claimed by the
management is false since, the management despite the demand made by the claimant to show the registration
of BSNL under the CLRA failed to produce the same. The management though admitted about engagement of
contractors and furnished a list of the contractors in the WS, when called upon failed to justify if the said
contractors were having license for engagement of contract Labour and if the claimant was a labour engaged
through the said contractor. This argument of the Ld. A/R for the claimant sounds convincing.

The law of evidence provides that any document proposed to be proved should be produced in original
as primary evidence and the secondary evidence is permissible only when the original is proved to be lost or not
within the reach of the party relying on the same or the same cannot be produced without in ordinate delay and
difficulty. In this case admittedly the claimants are the poor workmen who have no link with the management
on account of their alleged retrenchment. In such a situation it cannot be insisted upon them to produce the
original document from the custody of the management. The management in this case was participating in the
proceeding when the document that is the photocopy of the attendance register was exhibited. Hence, this
tribunal feels it proper to accept the photocopies of the documents as secondary evidence.

The workman has asserted that he was working directly under the management having no intermediary
contractor. Though, in the written statement a reference has been made by the management about the contractor
engaged for executing petty work, as observed in the preceding paragraph the management has failed to prove
the same. The documents filed by the AGM testifying as MW1 which are in the nature of the contract awarded
to a contractor for supply of security guard or housekeeping staff has no connection with the claim of the
claimant. Though on the basis of these documents the A/R for the management emphatically argued that the
claimant was the employee of the contractor the same is not accepted as not proved. On the contrary the
claimant has confronted several photocopies of the log book for fault repair for maintenance of the gen. set the
certificates issued by the customers after the fault of their telephones and internet connection were attended and
fixed by the claimant to the management witness. All these documents created during the undisputed period of
time bear the name of the claimant. Hence, the tribunal as stated above has no hesitation in accepting the said
secondary evidence which to some extent throws light on the employer and employee relationship between the
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parties. NO contrary evidence has been adduced by the management to disprove the said documents which in
turn becomes admissible to support the claim of the claimant. Thus, all these documents together with oral
evidence adduced by the claimant and the management witness clearly lead to conclusion that during the
relevant period between 2001 to 2010 the workman was the employee of the management, discharging
perennial nature of work and there existed a relationship of employer and employee between them.

Of course the Ld. A/R for the management challenged the credibility of the evidence adduced by the
claimant in proving the employer and employee relationship. But on behalf of the claimant reliance has been
placed in the case of Hussainbhai Calicut vs. the Alath Factory The zhill Union Kozhikode and others
(1978)AIR (SC) 1410 and in the case of Bharat Heavy Electricals Ltd. vs. PO Labour Court VIII and
others (2015)3CLR 363 Delhi High Court to argue that when a worker produces goods and services for the
employer and the employer has economic control over the workers subsistence, the presence of the intermediary
contractor has no value or consequence and it is required for the courts and tribunals to lift the veil or looking at
the conspectus of factors governing employment.

In this regard reliance can be placed in the case of BSNL vs. Bhurumal decided by the Hon’ble
Supreme Court of India in Civil appeal No. 10957 of 2013 where in by an award passed by the CGIT a diary
containing the details of the job undertaken by the workmen on different dates were accepted as evidence for
determining the employer employee relationship. The tribunal on the basis of the said documents have come to
hold that the entries in the diary legally prove that the workmen were working under the direct and
administrative control of the management and thus, they were the employees of the management. The Hon’ble
Apex Court while analyzing the reasons assigned by the Presiding Officer of CGIT came to hold that there is no
reason to disbelieve the diaries maintained during ordinary course of business and thereby discarded the
argument advanced by the of BSNL management that the diary being a self serving document cannot be relied
as evidence. In this case in the similar manner the workman has relied upon the entries made in the log book
showing the work and job discharged by him. This tribunal finds no reason of discarding the said log book. On
the contrary it is held that the entries in the said log book were made during an undisputed point of time and
clearly proves how during the relevant time period i.e. between 2001 to 2010, the workman was working under
the effective administrative control of the management which gives rise to a presumption of employer employee
relationship which has not been successfully rebutted by the management in this case. The plea of the
management that the claimant was the employee of the contractor in absence of proof is rejected. This issue is
accordingly answered in favour of the workman.

ISSUE No.2

The grievance of the claimant is that he had worked for the management for 09 years without being
paid the minimum wage. When he raised a genuine and lawful demand for the same the management got
annoyed and terminated his service w.e.f. 23.08.2010. The management had denied the alleged termination on
the ground that when there was no employer employee relationship the question of termination doesn’t arise.
The claimant examined as WW1 in his oral statement has stated that the management orally terminated his
service and at the time of termination neither any termination notice, notice pay, or termination compensation
was paid. Not only that no show-cause notice was served nor any Domestic Enquiry was conducted against him
before termination. The witness was cross-examined at length by the Ld. A/R for the management. But nothing
substantial has been elicited to discredit his testimony.

Now it is to be examined if the said act of termination and denial of service benefits by the management is
illegal. Be it stated here that the evidence of the claimant has not been controverted by the management. While
answering issue No.l it has already been held that the workman was working for the management and
discharging his duty for the period between 2001 to 2010. In the case of ONGC vs. ONGC contractual
workers union reported in 2008 LLR page 801 it has been held that in order to ascertain the status of the
workman the period of work rendered by him is also taken into consideration. In this case the workman has
stated that he was the employee of the management for 09 years and the later illegally terminated his service.

The law is well settled that when the workman successfully establishes his relationship as an
employee of the management it is to be seen if the termination was made illegally. Reference can be
made to section 25-F of the Act 1947 which precisely speaks that no workmen employed in any
industry who has been in continuous service for not less than 1 year shall be retrenched unless and
until the said workmen has been give one month notice in writing, or notice pay or retrenchment
compensation. In this case in the written statement the management has taken a plea that no notice was
required to be served since there was no employer employee relationship. This gives an impression that
no notice was served. Thereby the management has admitted non compliance of the mandatory
provision of section 25-F of the ID act. This act itself makes the order of termination illegal and not
sustainable in the eye of law. Thus, the moot question which remains to be replied is what would be
the relief that can be granted to the workmen once his termination is held to be illegal.
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Way back in the year 1980 the Hon’ble Apex Court of India in the case of Surendra Kumar Verma
and Others vs. CGIT Delhi had observed that

“Plain commonsense dictates that the removal order terminating the service of the workman must
ordinarily lead to the reinstatement in the service of the workman. It is as if the order was never
been made and so it must ordinarily lead to back wages. But there may be exceptional circumstance
which makes it impossible for the employer to direct reinstatement with full back wages.”

In such cases the Hon’ble Apex Court held that the appropriate order would be for payment of
compensation in lieu of reinstatement. But in the case of G.M ONGC Silchar vs. ONGC Contractual
Worker Union reported in 2008 LLR 801 the Hon’ble Apex Court after giving due consideration to several
observations in different pronouncement which suggest that a workman who was put in 240 days of work or a
contractual worker is not entitled automatically to be regularized, came to hold that in appropriate cases
regularization can be ordered.

Here is a case were the workman has prayed for a relief of reinstatement simplicitor by the
management No.1. He has further stated that the work done by him is perennial in nature. While adducing
evidence the workman has successfully proved that for the relevant calendar year of his engagement he had
completed 240 days of work and there by duly discharged the burden put on him to prove that during a calendar
year he had discharged work for 240 days more(2006 SCC page 967, municipal counsel Sujanpur vs.
surinder kumar relied )

A question may come up regarding the regularization of casual or contractual employees against
regular vacancies in view of the restriction imposed in the case of Secretary of state karnatak vs. Uma devi
reported in 2006) 4 SCC Pagel. In the said judgment the constitution bench of the Hon’ble Supreme Court
have held that the appointment of the contractual employees and their regularization in service is not an
automatic process. But the case of Uma devi referred supra came to be discussed in a later judgment by the
Hon’ble Supreme Court in the case of Maharashtra SRTC vs. Casteribe Rajya Parivahan Karmchari
Sangathana (2009) 8 SCC Page 556. In that judgment the issue before the Hon’ble Supreme Court was with
regard to the jurisdiction of the industrial court to give status wages and all other benefits of permanency to the
workman who had been serving for years as cleaners in the corporation in temporary capacity. Relying upon
Uma Devi a plea was raised that granting of permanent status to the casual workers/daily wager was not
sustainable in law. Repealing the aforesaid argument the supreme court in Para No. 32 and 33 of the judgment
of Maharashtra SRTC referred supra observed as under:-

“32. The power given to the Industrial and Labour Courts under Section 30 is very wide and
affirmative action mentioned therein is inclusive and exhaustive. Employing badlis, casuals or
temporaries and to continue them as such for years, with the object of depriving them of the status and
privileges of permanent employees is an unfair labour practice on the part of the employer under Item
6 of Schedule V. Once such unfair labour practice on the part of the employer is established in the
complaint, the Industrial and Labour Courts are empowered to issue preventive as well as positive
direction to an erring employer.

“33. The provisions of MRTU and PULP Act and the powers of Industrial Labour Courts
provided therein were not at all under consideration in the case of Uma Devil. As a matter of fact, the
issue like the present one pertaining to unfair labour practice was not at all referred, considered or
decided in Umadevil. Unfair labour practice on the part of the employer in engaging employees as
badlies, casuals or temporaries and to continue them as such for years with the object of depriving
them of the status and privileges of permanent employees as provided in Item 6 of Schedule 1V and the
power of Industrial and Labour Courts under section 30 of the Act did not fall for adjudication or
consideration before the constitution Bench”.

Again the Hon’ble Supreme Court in another case Hari Nandan Prasad vs. employer I/R to
management of Food Corporation of India and another reported in AIR 2014 SC 1848, wherein the issue
was as to whether the Labour Court Tribunal has the jurisdiction to order regularization of the workman was
considered in the context of the provision of the Act and the decision of the constitution bench in the case of
Uma Devi and the Hon’ble Court came to hold that the powers conferred upon the Industrial Tribunal/Labour
Court under the ID Act are quite wide. The Act deals with industrial Disputes, provides for conciliation,
adjudication, and settlements, and regulates the rights of the parties and the enforcement of the award and
settlement. Not only that way back in the year 1950 in the case of Bharat Bank Limited vs. Employees of
Bharat Bank reported in (1950) LLJ 921 The Hon’ble Supreme Court had observed:

“In settling the disputes between the employers and the workmen, the function of the Tribunal is
not confined to administration of justice in accordance with law. It can confer rights and privileges
on either party which it considers reasonable and proper, though they may not be within the terms
of any existing agreement. It has not merely to interpret or give effect to the contractual rights and
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obligations of the parties. It can create new rights and obligations between them which it considers
essential for keeping industrial peace.”

In the above said background and on considering the different pronouncements of Hon’ble Apex
Court, while reverting to the facts of the present case, the grievance of the claimant is that he was working as
casual workers against the permanent vacancy and the nature of the duty discharged by him was perennial in
nature. But the management in order to deprive him of his right to be permanent and regularization illegally
terminated his service.

Hence, for the foregoing reasons it is concluded that the claimant/workman was subjected to unfair
labour practice by the management. There was a gross violation of the provision of Section 25-G of the ID Act.
He having discharged the duty perennial in nature, for more than 240 days in a calendar year, this tribunal while
following the judgment of the Apex Court in the case of Hari Nandan Prasad referred supra feels it proper to
exercise its jurisdiction to order the regularization of the workman who was initially appointed as a casual
workers and continued to work for 09 years and also worked for more than 240 days in the calendar years
preceding to his termination. The issue is accordingly answered in favour of the claimant. Hence, ordered.

ORDER

The reference is accordingly answered in favour of the claimant. The management is directed to
reinstate the claimant into service with continuity thereof from the date of illegal termination and pay the arrear
salary for the intervening period between termination and reinstatement at the rate of 40% of the last drawn
wage. The management is further directed to release the unpaid salary of the claimant for the month of August
2010 at the rate of his last drawn salary and to extend the benefits of EPF and ESI etc alongwith other service
benefits like paid leave, bonus etc. on reinstatement. The management is further directed to give effect to the
direction given in this award within one month from the date of publication of the award failing which the
management shall be liable to pay the wage to the claimant at the rate of his last drawn wage from the date of
termination and till the reinstatement is made alongwith interest @ 9% per annum from the date of accrual and
till the payment is actually made. Send a copy of this award to the appropriate government for notification as
required under section 17 of the ID act 1947.

The reference is accordingly answered.
Dictated & Corrected by me.
PRANITA MOHANTY, Presiding Officer

% feeety, 5 fewwaw, 2022
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[¥. Te-40012/68/2011-3T3(S17)]
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New Delhi, the 5th December, 2022

S.0. 1284.—1In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 15/2012) of the Central Government Industrial Tribunal cum
Labour Court-1l New Delhi as shown in the Annexure, in the Industrial dispute between the employers in
relation to The General Manager,Bharat Sanchar Nigam Limited, Sector-15, Faridabad,(Haryana), and Shri
Ram Chander, Worker, which was received along with soft copy of the award by the Central Government on
16.11.2022.

[No. L-40012/68/2011-IR (DU)]
D.K. HIMANSHU, Under Secy.
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ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-11, NEW DELHI.

Present: Smt. Pranita Mohanty,
Presiding Officer, C.G.1.T.-Cum-Labour
Court-11, New Delhi.
INDUSTRIAL DISPUTE CASE NO. 15/2012

Date of Passing Award- 31.10.2022

Between:

Shri Ram Chander,

S/o Shri Jagbali,

R/o House No. 2,

Rahul colony, NIT, Faridabad .... Workman
Versus

The General Manager,
Bharat Sanchar Nigam Limited,

Sector-15, Faridabad ... Management
Appearances:-
Shri S.P Srivastava .....For the claimant
(AR)
Shri Deepak Thukral . For the Management
(AR)
AWARD

The Government of India in Ministry of Labour & Employment has referred the present dispute
existing between employer i.e. the management of Bharat Sanchar Nigam Limited, and its workman/claimant
herein, under clause (d) of sub section (1)and sub section (2A) of section 10 of the Industrial Dispute Act 1947
vide letter No. L-40012/68/2011 (IR(DU) dated 05.12.2011 to this tribunal for adjudication to the following
effect.

“Whether the action of the management of BSNL, in terminating the services of Shri
Ram Chander S/o Shri Jagbali, Ex-Cable Jointer w.e.f 23.08.2010, is legal and justified?
What relief the workman is entitled to?”

The claimant in the claim statement has stated that he had been working with the management BSNL
as Cable Joinder w.e.f 03.06.2001. Initially his remuneration per month was Rs. 1600/- and the same was
increased from time to time and his last drawn salary per month was Rs. 3500/-. The workman had worked with
the management continuously for 09 years diligently leaving no scope of complaint. During this period he was
raising demand for nonpayment of wage as per the approved minimum wage rate, non extension of the benefits
like PF, ESI, paid leave, bonus, overtime etc. This caused annoyance to the management who was in search of
opportunity to terminate the service of the claimant. On 23/08/2010 when the claimant was on duty, the officials
of the management misbehaved him and informed about termination of his service without assigning any
reason. At the time of such termination no notice of termination, notice pay or termination compensation was
paid to the claimant in clear violation of the provisions of section 25F of the Industrial Disputes Act. Being
aggrieved the claimant made efforts to meet the officials of BSNL and to ensure reinstatement in service. The
officials of BSNL did not listen to his grievance and finding no other way and for the arbitrary action of the
management he served a demand notice on 31.08.2010 by Registered Post with AD. In the month of August
when the management terminated his employment the remuneration for the said month was not even paid to
him. After receipt of the demand notice the management gave a reply denying all the contentions raised by the
claimant. Hence he raised a dispute before the labour commissioner where the management appeared but
refused to reinstate him. For the failure in conciliation the appropriate government referred the matter for
adjudication in terms of the reference. In the claim statement the claimant has thus, prayed for a direction to the
management to reinstate him in service with continuity and full back wages alongwith all consequential
benefits. The claimant has also advanced a prayer for release of his withheld remuneration for the month of
August 2010 and to direct the management to extend all the service benefit like PF, ESI etc on reinstatement.
The claimant has also stated that the senior officers of BSNL for executing some urgent work used to take
imprest in which the normal procedure like bidding and inviting quotation etc are not followed. For execution of
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the said urgent works persons like the claimants are engaged and paid out of the advance taken for those works.
The works discharged by the claimant and persons like him are of perennial in nature since, these persons use to
work as cable joinders, maintenance and upkeep of telephone exchanges, maintenance of telephone lines and
attend the faults reported by the customers.

The management BSNL filed the written statement rebutting the stand of the claimant. While denying
the employer and employee relationship between them the management has pleaded that the proceeding is not
maintainable. The specific stand of the management is that BSNL has enough Group D employees having no
occasion for engaging casual or daily wage temporary workers. If any petty work is to be undertaken usually the
same are given to the contractors selected through proper bidding process. The said contractor might have
engaged the claimant for execution of any such work but the same would not confer the right on the claimant to
be treated as an employee of BSNL. The other stand of the management is that the claimant, since was never
employed by the management the question of illegal termination by the management does not arise and the
management is under no obligation of providing the benefits of PF and ESI etc to the claimant. The
management has also denied the stand of the claimant that the senior officers of BSNL for execution of certain
urgent work use to take imprest (advanced against some urgent work for which normal procedure like bidding,
inviting quotation etc is not possible) and pay out of that amount to the concerned workman executing the work.
Thus, the management has prayed for dismissal of the wrong and incorrect claim advanced by the claimant,
claiming himself as an employee of BSNL.

On these rivals pleading the following issues are framed for adjudication.
ISSUES
1.  Whether there existed relationship of employer and employee between the parties.

2. Asin terms of the reference.

During hearing the claimant filed an application seeking a direction to the management for production
of record in possession of the management. The documents sought by the claimant are:-

The paper relating to the contract if any entered between the BSNL and the contractors.
The original board resolution authorizing the person who has signed the WS.

Various grade and structure of employee applicable to the BSNL.

A w0 D P

The original registration issued to the BSNL u/s 7 of the Contract Labour Regulation and
Abolition Act 1970.

5. The license issued by the licensing officer u/s 13 of the Contract Labour Regulation and Abolition
Act 1970 to the contractors engaged by BSNL.

6. List of licensed contractors working for BSNL in the year 2010.

7. Copy of the returns submitted by BSNL in respect of all such contractors to the Government
Authorities i.e ESIC and EPFO etc.

But the management did not produce the documents as called for except the copy of a contract
awarded to only one contractor, photocopy of the Board Resolution, the list of various Grade and
structure of employees applicable to the BSNL alongwith an affidavit sworn by AGM Legal stating
that the remaining documents are not within the custody of the management. Thus, the claimant by
order dated 13.03.2019 passed by this tribunal was given liberty of producing secondary evidence in
respect of the documents sought for.

During hearing the claimant examined himself as WW1 but has not produced any document
in support of his employment with BSNL. On the basis of his oral statement the claimant has asserted
to prove that he was working for the management from 2001 to 2010 and during the undisputed point
of time discharging various duties assigned to him as an employee of BSNL. But the management
BSNL while denying his relationship as an employee illegally terminated his service. This witness was
cross examined at length by the management. On behalf of the management the AGM Legal Smt.
Nishi Bhalla testified as MW1 and also produced some documents which were marked as MW1/1 and
MW1/2. These documents are nothing but authority letter issued to the witness to depose. The witness
was confronted with the secondary evidence produced by the claimant the original of which have been
filed in the connected case registered as ID No. 45/2012 and marked as WW1/M1, WW1/M2,
WW1/M3. The witness examined by the management admitted the contents of the said document.
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These documents are in the nature of the circulars issued by the AGM of BSNL directing the
subordinate authorities to comply with the provisions of labour law strictly and to revise the wage of
the temporary status Mazdoor/causal labour. Exhibit WW1/M3 is the document filed by the claimant
in ID 45/2012 and confronted to the management witness. This is a reply given to the complaint made
by the claimant demanding higher wage wherein the claimant was intimated by the AGM that the
Cable maintenance work is being done by the labourer engaged through operation and maintenance
tender for underground cable network in FBD SSA and all these labour are contractors workers and are
getting remuneration as per Haryana Government minimum wages Rules.

At the outset of the argument the Ld. A/R for the claimant strenuously argued that this is a
typical case of unfair labour practice meted to the workman. He was made to work as a contractual
worker for 09 years. When the job entrusted to him was of perennial nature, for the legitimate demand
advanced by him with regard to the service condition, the management took revenge and terminated
his service. Now when the claimant is fighting this litigation against the mighty employer, the later is
trying to shed all the responsibility on the plea that no employer and employee relationship exists
between them. The management has gone to the extent of saying that he is the employee of the
contractor when there was no contract prevalent for engagement of daily rated workers during the
relevant time. But the oral and documentary evidence adduced by the claimant as well as the
management clearly shows that the management was engaging contractors without being registered
under the Contract Labour Act and the contractors so engaged were never having registration under the
Contract Labour Act., Thus the contract if any between the management and the contractor were sham
and intended to camouflage the legal and legitimate rights of the claimant workman. Infact the
claimant was working in the premises of the management under its supervision and control and
discharging perennial nature of work. But the management in gross violation of provisions of Id Act, in
a revenge full manner terminated his service which amounts to unfair labour practice.

The counter reply of the Ld. A/R for the management was that the claimant has not produced
any documents showing employer and employee relationship between the parties though the burden
for the same heavily lies on the claimant. The claimant though had made a faint attempt of producing
some documents to make the tribunal infer such a relationship, failed in his attempt. His further
argument is that the BSNL is a state owned company having its own policy of recruitment. It has
enough no. of Group D employees and as such there was never any need for employing causal/daily
wage workers. Sometimes for some petty work the contractors are engaged through proper Bidding
process and the said contractors engage their own manpower for execution of the work. The manpower
engaged by the contractor in no way can be treated as the employees of BSNL management. He
thereby submitted that the claim advanced by the claimant is false, baseless and liable to be rejected.

FINDINGS
ISSUE No.1

This issue has been taken up for consideration at the first instance since it will have a considerable
influence on the decision of the other issues. It has been claimed by the workman that he had worked for BSNL
from 2001 to 2010 as a cable jointer/MDF and internet/gen operator till the year 2010 when his service was
illegally terminated. During this period he had worked continuously and diligently for the management. In the
oral evidence by the claimant as WW1 he has fully supported the statement of claim filed by him. With regard
to the documentary evidence in support of the claim, the workman has not filed any document. But argument
was advanced by the claimant that the secondary evidence of the original documents filed in ID 45/2012, when
confronted to the management witness, she admitted the contents of the same. The said documents show that
during the period between 2001 to 2010 he was working as an employee of management BSNL and his name
appears in different papers created during that undisputed period of time. Serious objection was raised to the
admissibility of the said document by the management. The Ld. A/R for the management argued that the
documents which are the money receipts gate passes and complaint books are no way helpful in proving the
employer and employee relationship. The claimant as WW1 stated that he was working as a cable joinder for
the management at Faridabad. He was attending to the job of fault repair on the complaint of the customers. The
copy of the log book and the certificate of fault repair given by the customers which have been filed by the
claimant in ID No. 45/2012 and marked in series of H. These documents of the year 2001 to 2010 proves that
the claimant Ram Chander on behalf of Pali Exchange of BSNL at Faridabad was attending to the work in
respect of fixing the complaints and obtaining compliance report from the customers including the local MLA
as one of the customer.

The Ld. A/R for the management raised dispute to the relevancy of these documents in proving the
employer and employee relationship. Be its stated here that the plea of the management BSNL taken is that the
claimant was never employed by the management BSNL and he might have been engaged by the contractor
who was engaged for executing petty works. In the written statement the management had furnished the list of
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such contractors engaged during the relevant period. The claimant during the hearing, made a prayer for
production of document relating to the contract awarded. But surprisingly the management produced incomplete
copy of the contract documents relating to engagement of security guards and housekeeping staff. No document
relating to engagement of cable joinder/MDF and internet/gen operator through contractor was ever filed though
the management witness MW1 during cross examination has categorically admitted that all the records relating
to the contractors working for BSNL are available in their office. She further stated that she cannot name the
contractor under whom the claimant was working or if he was at all working under any contractor.

The Ld. A/R for the claimant at this juncture disputed and challenged the credibility of the
management evidence on the ground that the management is guilty of suppressing material evidence. When all
the contracts related papers are available in the office of the management and when the claimant had demanded
production of the same, the management should have produced those documents to prove that no daily wager
are engaged directly by the BSNL and the work of cable jointing, maintenance of line and up keeping of the
exchanges are done through contractors. Relying upon the judgment of the Hon’ble Supreme Court in the case
of Gopal Krishna Ji Ketkar vs. Mahomed Haji Latif and others (1968)AIR (SC)1413 and the case of State
Inspector of Police vs. Surya Shankaram Karri (2006)7SCC172, he submitted that for non production of
material document which could have thrown light on the dispute of employer employee relationship, the
management is guilty of suppressing valuable evidence and adverse inference is bound to be drawn against
them. To counter the stand of the management the Ld. A/R for the claimant argued that the stand about the
contractor taken by the management is false and fabricated. For that reason the papers relating to the award of
contract have been suppressed. He also submitted that if at all any paper relating to contract exists at the end of
the management the same is sham and intended to camouflage the right of the claimant.

The other argument is that the plea about the contract awarded to execute petty work as claimed by the
management is false since, the management despite the demand made by the claimant to show the registration
of BSNL under the CLRA failed to produce the same. The management though admitted about engagement of
contractors and furnished a list of the contractors in the WS, when called upon failed to justify if the said
contractors were having license for engagement of contract Labour and if the claimant was a labour engaged
through the said contractor. This argument of the Ld. A/R for the claimant sounds convincing.

The law of evidence provides that any document proposed to be proved should be produced in original
as primary evidence and the secondary evidence is permissible only when the original is proved to be lost or not
within the reach of the party relying on the same or the same cannot be produced without in ordinate delay and
difficulty. In this case admittedly the claimants are the poor workmen who have no link with the management
on account of their alleged retrenchment. In such a situation it cannot be insisted upon them to produce the
original document from the custody of the management. The management in this case was participating in the
proceeding when the document that is the photocopy of the attendance register was exhibited. Hence, this
tribunal feels it proper to accept the photocopies of the documents as secondary evidence.

The workman has asserted that he was working directly under the management having no intermediary
contractor. Though, in the written statement a reference has been made by the management about the contractor
engaged for executing petty work, as observed in the preceding paragraph the management has failed to prove
the same. The documents filed by the AGM testifying as MW1 which are in the nature of the contract awarded
to a contractor for supply of security guard or housekeeping staff has no connection with the claim of the
claimant. Though on the basis of these documents the A/R for the management emphatically argued that the
claimant was the employee of the contractor the same is not accepted as not proved. On the contrary the
claimant has confronted several photocopies of the log book for fault repair for maintenance of the gen. set the
certificates issued by the customers after the fault of their telephones and internet connection were attended and
fixed by the claimant to the management witness. All these documents created during the undisputed period of
time bear the name of the claimant. Hence, the tribunal as stated above has no hesitation in accepting the said
secondary evidence which to some extent throws light on the employer and employee relationship between the
parties. NO contrary evidence has been adduced by the management to disprove the said documents which in
turn becomes admissible to support the claim of the claimant. Thus, all these documents together with oral
evidence adduced by the claimant and the management witness clearly lead to conclusion that during the
relevant period between 2001 to 2010 the workman was the employee of the management, discharging
perennial nature of work and there existed a relationship of employer and employee between them.

Of course the Ld. A/R for the management challenged the credibility of the evidence adduced
by the claimant in proving the employer and employee relationship. But on behalf of the claimant
reliance has been placed in the case of Hussainbhai Calicut vs. the Alath Factory The zhill Union
Kozhikode and others (1978)AIR (SC) 1410 and in the case of Bharat Heavy Electricals Ltd. vs.
PO Labour Court VIII and others (2015)3CLR 363 Delhi High Court to argue that when a worker
produces goods and services for the employer and the employer has economic control over the workers
subsistence, the presence of the intermediary contractor has no value or consequence and it is required
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for the courts and tribunals to lift the veil or looking at the conspectus of factors governing
employment.

In this regard reliance can be placed in the case of BSNL vs. Bhurumal decided by the
Hon’ble Supreme Court of India in Civil appeal No. 10957 of 2013 where in by an award passed by
the CGIT a diary containing the details of the job undertaken by the workmen on different dates were
accepted as evidence for determining the employer employee relationship. The tribunal on the basis of
the said documents have come to hold that the entries in the diary legally prove that the workmen were
working under the direct and administrative control of the management and thus, they were the
employees of the management. The Hon’ble Apex Court while analyzing the reasons assigned by the
Presiding Officer of CGIT came to hold that there is no reason to disbelieve the diaries maintained
during ordinary course of business and thereby discarded the argument advanced by the of BSNL
management that the diary being a self serving document cannot be relied as evidence. In this case in
the similar manner the workman has relied upon the entries made in the log book showing the work
and job discharged by him. This tribunal finds no reason of discarding the said log book. On the
contrary it is held that the entries in the said log book were made during an undisputed point of time
and clearly proves how during the relevant time period i.e. between 2001 to 2010, the workman was
working under the effective administrative control of the management which gives rise to a
presumption of employer employee relationship which has not been successfully rebutted by the
management in this case. The plea of the management that the claimant was the employee of the
contractor in absence of proof is rejected. This issue is accordingly answered in favour of the
workman.

ISSUE No.2

The grievance of the claimant is that he had worked for the management for 09 years without
being paid the minimum wage. When he raised a genuine and lawful demand for the same the
management got annoyed and terminated his service w.e.f. 23.08.2010. The management had denied
the alleged termination on the ground that when there was no employer employee relationship the
question of termination doesn’t arise. The claimant examined as WW1 in his oral statement has stated
that the management orally terminated his service and at the time of termination neither any
termination notice, notice pay, or termination compensation was paid. Not only that no show-cause
notice was served nor any Domestic Enquiry was conducted against him before termination. The
witness was cross-examined at length by the Ld. A/R for the management. But nothing substantial has
been elicited to discredit his testimony.

Now it is to be examined if the said act of termination and denial of service benefits by the
management is illegal. Be it stated here that the evidence of the claimant has not been controverted by
the management. While answering issue No.1 it has already been held that the workman was working
for the management and discharging his duty for the period between 2001 to 2010. In the case of
ONGC vs. ONGC contractual workers union reported in 2008 LLR page 801 it has been held that
in order to ascertain the status of the workman the period of work rendered by him is also taken into
consideration. In this case the workman has stated that he was the employee of the management for 09
years and the later illegally terminated his service.

The law is well settled that when the workman successfully establishes his relationship as an
employee of the management it is to be seen if the termination was made illegally. Reference can be
made to section 25-F of the Act 1947 which precisely speaks that no workmen employed in any
industry who has been in continuous service for not less than 1 year shall be retrenched unless and
until the said workmen has been give one month notice in writing, or notice pay or retrenchment
compensation. In this case in the written statement the management has taken a plea that no notice was
required to be served since there was no employer employee relationship. This gives an impression that
no notice was served. Thereby the management has admitted non compliance of the mandatory
provision of section 25-F of the ID act. This act itself makes the order of termination illegal and not
sustainable in the eye of law. Thus, the moot question which remains to be replied is what would be
the relief that can be granted to the workmen once his termination is held to be illegal.

Way back in the year 1980 the Hon’ble Apex Court of India in the case of Surendra Kumar
Verma and Others vs. CGIT Delhi had observed that

“Plain commonsense dictates that the removal order terminating the service of the
workman must ordinarily lead to the reinstatement in the service of the workman. It is as if
the order was never been made and so it must ordinarily lead to back wages. But there may
be exceptional circumstance which makes it impossible for the employer to direct
reinstatement with full back wages.”
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In such cases the Hon’ble Apex Court held that the appropriate order would be for payment of
compensation in lieu of reinstatement. But in the case of G.M ONGC Silchar vs. ONGC Contractual
Worker Union reported in 2008 LLR 801 the Hon’ble Apex Court after giving due consideration to
several observations in different pronouncement which suggest that a workman who was put in 240
days of work or a contractual worker is not entitled automatically to be regularized, came to hold that
in appropriate cases regularization can be ordered.

Here is a case were the workman has prayed for a relief of reinstatement simplicitor by the
management No.1. He has further stated that the work done by him is perennial in nature. While
adducing evidence the workman has successfully proved that for the relevant calendar year of his
engagement he had completed 240 days of work and there by duly discharged the burden put on him to
prove that during a calendar year he had discharged work for 240 days more(2006 SCC page 967,
municipal counsel Sujanpur vs. surinder kumar relied )

A question may come up regarding the regularization of casual or contractual employees
against regular vacancies in view of the restriction imposed in the case of Secretary of state karnatak vs. Uma
devi reported in 2006) 4 SCC Pagel. In the said judgment the constitution bench of the Hon’ble Supreme
Court have held that the appointment of the contractual employees and their regularization in service is not an
automatic process. But the case of Uma devi referred supra came to be discussed in a later judgment by the
Hon’ble Supreme Court in the case of Maharashtra SRTC vs. Casteribe Rajya Parivahan Karmchari
Sangathana (2009) 8 SCC Page 556. In that judgment the issue before the Hon’ble Supreme Court was with
regard to the jurisdiction of the industrial court to give status wages and all other benefits of permanency to the
workman who had been serving for years as cleaners in the corporation in temporary capacity. Relying upon
Uma Devi a plea was raised that granting of permanent status to the casual workers/daily wager was not
sustainable in law. Repealing the aforesaid argument the supreme court in Para No. 32 and 33 of the judgment
of Maharashtra SRTC referred supra observed as under:-

“32. The power given to the Industrial and Labour Courts under Section 30 is very wide and
affirmative action mentioned therein is inclusive and exhaustive. Employing badlis, casuals or
temporaries and to continue them as such for years, with the object of depriving them of the
status and privileges of permanent employees is an unfair labour practice on the part of the
employer under Item 6 of Schedule 1V. Once such unfair labour practice on the part of the
employer is established in the complaint, the Industrial and Labour Courts are empowered to
issue preventive as well as positive direction to an erring employer.

“33. The provisions of MRTU and PULP Act and the powers of Industrial Labour Courts
provided therein were not at all under consideration in the case of Uma Devil. As a matter of
fact, the issue like the present one pertaining to unfair labour practice was not at all referred,
considered or decided in Umadevil. Unfair labour practice on the part of the employer in
engaging employees as badlies, casuals or temporaries and to continue them as such for years
with the object of depriving them of the status and privileges of permanent employees as
provided in Item 6 of Schedule 1V and the power of Industrial and Labour Courts under section
30 of the Act did not fall for adjudication or consideration before the constitution Bench”.

Again the Hon’ble Supreme Court in another case Hari Nandan Prasad vs. employer I/R to
management of Food Corporation of India and another reported in AIR 2014 SC 1848, wherein the issue
was as to whether the Labour Court Tribunal has the jurisdiction to order regularization of the workman was
considered in the context of the provision of the Act and the decision of the constitution bench in the case of
Uma Devi and the Hon’ble Court came to hold that the powers conferred upon the Industrial Tribunal/Labour
Court under the ID Act are quite wide. The Act deals with industrial Disputes, provides for conciliation,
adjudication, and settlements, and regulates the rights of the parties and the enforcement of the award and
settlement. Not only that way back in the year 1950 in the case of Bharat Bank Limited vs. Employees of
Bharat Bank reported in (1950) LLJ 921 The Hon’ble Supreme Court had observed:

“In settling the disputes between the employers and the workmen, the function of the
Tribunal is not confined to administration of justice in accordance with law. It can confer
rights and privileges on either party which it considers reasonable and proper, though they
may not be within the terms of any existing agreement. It has not merely to interpret or
give effect to the contractual rights and obligations of the parties. It can create new rights
and obligations between them which it considers essential for keeping industrial peace.”

In the above said background and on considering the different pronouncements of Hon’ble Apex
Court, while reverting to the facts of the present case, the grievance of the claimant is that he was working as
casual workers against the permanent vacancy and the nature of the duty discharged by him was perennial in
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nature. But the management in order to deprive him of his right to be permanent and regularization illegally
terminated his service.

Hence, for the foregoing reasons it is concluded that the claimant/workman was subjected to unfair
labour practice by the management. There was a gross violation of the provision of Section 25-G of the ID Act.
He having discharged the duty perennial in nature, for more than 240 days in a calendar year, this tribunal while
following the judgment of the Apex Court in the case of Hari Nandan Prasad referred supra feels it proper to
exercise its jurisdiction to order the regularization of the workman who was initially appointed as a casual
workers and continued to work for 09 years and also worked for more than 240 days in the calendar years
preceding to his termination. The issue is accordingly answered in favour of the claimant. Hence, ordered.

ORDER

The reference is accordingly answered in favour of the claimant. The management is directed to
reinstate the claimant into service with continuity thereof from the date of illegal termination and pay the arrear
salary for the intervening period between termination and reinstatement at the rate of 40% of the last drawn
wage. The management is further directed to release the unpaid salary of the claimant for the month of August
2010 at the rate of his last drawn salary and to extend the benefits of EPF and ESI etc alongwith other service
benefits like paid leave, bonus etc. on reinstatement. The management is further directed to give effect to the
direction given in this award within one month from the date of publication of the award failing which the
management shall be liable to pay the wage to the claimant at the rate of his last drawn wage from the date of
termination and till the reinstatement is made alongwith interest @ 9% per annum from the date of accrual and
till the payment is actually made. Send a copy of this award to the appropriate government for notification as
required under section 17 of the ID act 1947.

The reference is accordingly answered.
Dictated & Corrected by me.
PRANITA MOHANTY, Presiding Officer.

72 faeety, 5 fRmraw, 2022
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[&. T-40012/75/2011-ArEA($T)]
A%, Ry, sraw afa

New Delhi, the 5th December, 2022

S.0. 1285.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 32/2012) of the Central Government Industrial Tribunal cum
Labour Court - 1l New Delhi as shown in the Annexure, in the Industrial dispute between the employers in
relation to The General Manager, Bharat Sanchar Nigam Limited, Sector-15, Faridabad,(Haryana), and Shri
Mast Ram,Worker, which was received along with soft copy of the award by the Central Government on
16.11.2022.

[No. L-40012/75/2011 -IR (DU)]
D.K. HIMANSHU, Under Secy.
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-II, NEW DELHI.
Present:

Smt. Pranita Mohanty,
Presiding Officer, C.G.1.T.-Cum-Labour
Court-Il, New Delhi.
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INDUSTRIAL DISPUTE CASE NO. 32/2012
Date of Passing Award- 21/10/2022

Between:

Shri Mast Ram,

S/o Shri Shiv,

R/o House No. 119, 27Ft. Road,

Dabua Colony, NIT,

Faridabad .... Workman
Versus

The General Manager,
Bharat Sanchar Nigam Limited,

Sector-15, Faridabad ... Management
Appearances:-
Shri S.P Srivastava .....For the claimant
(AR)
Shri Deepak Thukral ... For the Management
(AR)
AWARD

The Government of India in Ministry of Labour & Employment has referred the present dispute
existing between employer i.e. the management of Bharat Sanchar Nigam Limited, and its workman/claimant
herein, under clause (d) of sub section (1)and sub section (2A) of section 10 of the Industrial Dispute Act 1947
vide letter No. L-40012/75/2011 (IR(DU) dated 05/12/2011 to this tribunal for adjudication to the following
effect.

“Whether the action of the management of BSNL, in terminating the services of Shri
Mast Ram S/o Shri Shiv, Ex-Cable Jointer w.e.f 23.08.2010, is legal and justified?
What relief the workman is entitled to?”

The claimant in the claim statement has stated that he had been working with the management BSNL
as Cable Joinder w.e.f 10.01.1996. Initially his remuneration per month was Rs. 1500/- and the same was
increased from time to time and his last drawn salary per month was Rs. 3500/-. The workman had worked with
the management continuously for ten years diligently leaving no scope of complaint. During this period he was
raising demand for nonpayment of wage as per the approved minimum wage rate, non extension of the benefits
like PF, ESI, paid leave, bonus, overtime etc. This caused annoyance to the management who was in search of
opportunity to terminate the service of the claimant. On 23/08/2010 when the claimant was on duty, the officials
of the management misbehaved him and informed about termination of his service without assigning any
reason. At the time of such termination no notice of termination, notice pay or termination compensation was
paid to the claimant in clear violation of the provisions of section 25F of the Industrial Disputes Act. Being
aggrieved the claimant made efforts to meet the officials of BSNL and to ensure reinstatement in service. The
officials of BSNL did not listen to his grievance and finding no other way and for the arbitrary action of the
management he served a demand notice on 31.08.2010 by Registered Post with AD. In the month of August
when the management terminated his employment the remuneration for the said month was not even paid to
him. After receipt of the demand notice the management gave a reply denying all the contentions raised by the
claimant. Hence he raised a dispute before the labour commissioner where the management appeared but
refused to reinstate him. For the failure in conciliation the appropriate government referred the matter for
adjudication in terms of the reference. In the claim statement the claimant has thus, prayed for a direction to the
management to reinstate him in service with continuity and full back wages alongwith all consequential
benefits. The claimant has also advanced a prayer for release of his withheld remuneration for the month of
August 2010 and to direct the management to extend all the service benefit like PF, ESI etc on reinstatement.
The claimant has also stated that the senior officers of BSNL for executing some urgent work used to take
imprest in which the normal procedure like bidding and inviting quotation etc are not followed. For execution of
the said urgent works persons like the claimants are engaged and paid out of the advance taken for those works.
The works discharged by the claimant and persons like him are of perennial in nature since, these persons use to
work as cable joinders, maintenance and upkeep of telephone exchanges, maintenance of telephone lines and
attend the faults reported by the customers.



2732 THE GAZETTE OF INDIA : DECEMBER 10, 2022/ AGRAHAYANA 19, 1944 [PART II—SEC. 3(ii)]

The management BSNL filed the written statement rebutting the stand of the claimant. While denying
the employer and employee relationship between them the management has pleaded that the proceeding is not
maintainable. The specific stand of the management is that BSNL has enough Group D employees having no
occasion for engaging casual or daily wage temporary workers. If any petty work is to be undertaken usually the
same are given to the contractors selected through proper bidding process. The said contractor might have
engaged the claimant for execution of any such work but the same would not confer the right on the claimant to
be treated as an employee of BSNL. The other stand of the management is that the claimant, since was never
employed by the management the question of illegal termination by the management does not arise and the
management is under no obligation of providing the benefits of PF and ESI etc to the claimant. The
management has also denied the stand of the claimant that the senior officers of BSNL for execution of certain
urgent work use to take imprest (advanced against some urgent work for which normal procedure like bidding,
inviting quotation etc is not possible) and pay out of that amount to the concerned workman executing the work.
Thus, the management has prayed for dismissal of the wrong and incorrect claim advanced by the claimant,
claiming himself as an employee of BSNL.

On these rivals pleading the following issues are framed for adjudication.

ISSUES
1. Whether there existed relationship of employer and employee between the parties.
2. As in terms of the reference.

During hearing the claimant filed an application seeking a direction to the management for production
of record in possession of the management. The documents sought by the claimant are:-

1. The paper relating to the contract if any entered between the BSNL and the contractors.
2. The original board resolution authorizing the person who has signed the WS.

3. Various grade and structure of employee applicable to the BSNL.
4

. The original registration issued to the BSNL u/s 7 of the Contract Labour Regulation and Abolition
Act 1970.

5. The license issued by the licensing officer u/s 13 of the Contract Labour Regulation and Abolition
Act 1970 to the contractors engaged by BSNL.

6. List of licensed contractors working for BSNL in the year 2010.

7. Copy of the returns submitted by BSNL in respect of all such contractors to the Government
Authorities i.e ESIC and EPFO etc.

But the management did not produce the documents as called for except the copy of a contract
awarded to only one contractor, photocopy of the Board Resolution, the list of various Grade and structure of
employees applicable to the BSNL alongwith an affidavit sworn by AGM Legal stating that the remaining
documents are not within the custody of the management. Thus, the claimant by order dated 13.03.2019 passed
by this tribunal was given liberty of producing secondary evidence in respect of the documents sought for.

During hearing the claimant examined himself as WW1 and produced the documents which have been
marked as WW1 consisting of 3 documents in the nature of deposit slip issued by the JTO in the name of the
claimant Mast Ram. On the basis of these documents the claimant has asserted to prove that he was working for
the management from 10.01.1996 to 23.08.2010 and during the undisputed point of time discharging various
duties assigned to him as an employee of BSNL. But the management BSNL while denying his relationship as
an employee illegally terminated his service. This witness was cross examined at length by the management. On
behalf of the management the AGM Legal Smt. Nishi Bhalla testified as MW1 and also produced some
documents which were marked as MW1/1 and MW1/2. These documents are nothing but authority letter issued
to the witness to depose. The witness was confronted with the secondary evidence produced by the claimant and
those documents were marked as WW1/M1, WW1/M2 and WW1/M3. The witness examined by the
management admitted the contents of the said document. These documents are in the nature of the circulars
issued by the AGM of BSNL directing the subordinate authorities to comply with the provisions of labour law
strictly and to revise the wage of the temporary status Mazdoor/causal labour. WW1/M3 is another document
filed by the claimant and confronted to the management witness. This is a reply given to the complaint made by
the claimant demanding higher wage wherein the claimant was intimated by the AGM that the Cable
maintenance work is being done by the labourer engaged through operation and maintenance tender for
underground cable network in FBD SSA and all these labour are contractors workers and are getting
remuneration as per Haryana Government minimum wages Rules.
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At the outset of the argument the Ld. A/R for the claimant strenuously argued that this is a typical case
of unfair labour practice meted to the workman. He was made to work as a contractual worker for 10 years
when the job entrusted to him was of perennial nature. For the legitimate demand advanced by him with regard
to the service condition, the management took revenge and terminated his service. Now when the claimant is
fighting this litigation against the mighty employer, the later is trying to shed all the responsibility on the plea
that no employer and employee relationship exists between them. The management has gone to the extent of
denying that he was the employee of the contractor when there was no contract prevalent for engagement of
daily rated workers. But the oral and documentary evidence adduced by the claimant as well as the management
clearly shows that the management was engaging contractors without being registered under the Contract
Labour Act and the contractors so engaged where never having registration under the Contract Labour Act.,
Thus the contract if any between the management and the contractor were sham and intended to camouflage the
legal and legitimate rights of the claimant workman. Infact the claimant was working in the premises of the
management under its supervision and control and discharging perennial nature of work. But the management in
gross violation of provisions of 1d Act, in a revenge full manner terminated his service which amounts to unfair
labour practice.

The counter reply of the Ld. A/R for the management was that the claimant has not produced any
documents showing employer and employee relationship between the parties though the burden for the same
heavily lies on the claimant. The claimant though had made a faint attempt of producing some documents to
make the tribunal infer such a relationship, failed in his attempt. His further argument is that the BSNL is a state
owned company having its own policy of recruitment. It has enough no. of Group D employees and as such
there was never any need for employing causal/daily wage workers. Sometimes for some petty work the
contractors are engaged through proper Bidding process and the said contractors engage their own manpower
for execution of the work. The manpower engaged by the contractor in no way be treated as the employees of
BSNL management. He thereby submitted that the claim advanced by the claimant is false, baseless and liable
to be rejected.

FINDINGS
ISSUE No.1

This issue has been taken up for consideration at the first instance since it will have a considerable
influence on the decision of the other issues. It has been claimed by the workman that he had worked for BSNL
from 1996 to 2010 as a cable jointer/MDF and internet/gen operator till the year 2010 when his service was
illegally terminated. During this period he had worked continuously and diligently for the management. In the
oral evidence adduced by the claimant as WW1 he has fully supported the statement of claim filed by him. With
regard to the documentary evidence adduced in support of the claim the workman has relied upon the series of
documents marked as WW1/1 to WW1/3. These are the documents though slender in evidentiary value have
been relied upon by the claimant to show that during the period between 1996 to 2010 he was working as an
employee of management BSNL and his name appears in different papers created during that undisputed period
of time. Serious objection was raised to the admissibility of the said document by the management. The Ld. A/R
for the management argued that the documents which are the money receipts are no way helpful in proving the
employer and employee relationship. The claimant as PW1 stated that he was working as a cable joinder for the
management at Faridabad. He was attending to the job of fault repair on the complaint of the customers. The
copy of the log book and the certificate of fault repair given by the customers which have been filed by the
claimant in ID No. 45/2012 and marked in series of H. These documents of the year 2006 to 2010 proves that
the claimant Mast Ram on behalf of Pali Exchange of BSNL at Faridabad was attending to the work in respect
of fixing the complaints and obtaining compliance report from the customers including the local MLA as one of
the customer.

The Ld. A/R for the management raised dispute to the relevancy of these documents in proving the
employer and employee relationship. Be its stated here that the plea of the management BSNL is that the
claimant was never employed by the management BSNL and he might have been engaged by the contractor
who was engaged for executing petty works. In the written statement the management had furnished the list of
such contractors engaged during the relevant period. The claimant thus, made a prayer for production of
document relating to the contract awarded. But surprisingly the management produced incomplete copy of the
contract documents relating to engagement of security guards and housekeeping staff. No document relating to
engagement of cable joinder/MDF and internet/gen operator was ever filed though the management witness
MW1 during cross examination has categorically admitted that all the records relating to the contractors
working for BSNL are available in their office. She further stated that she cannot name the contractor under
whom the claimant was working or if he was at all working under any contractor.

The Ld. A/R for the claimant at this juncture disputed and challenged the credibility of the
management evidence on the ground that the management is guilty of suppressing material evidence. When all
the contracts related papers are available in the office of the management and when the claimant had demanded
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production of the same, the management should have produced those documents to prove that no daily wager
are engaged directly by the BSNL and the work of cable jointing, maintenance of line and up keeping of the
exchanges are done through contractors. Relying upon the judgment of the Hon’ble Supreme Court in the case
of Gopal Krishna Ji Ketkar vs. Mahomed Haji Latif and others (1968)AIR (SC)1413 and the case of State
Inspector of Police vs. Surya Shankaram Karri (2006)7SCC172, he submitted that for non production of
material document which could have thrown light on the dispute of employer employee relationship, the
management is guilty of suppressing valuable evidence and adverse inference is bound to be drawn against
them. To counter the stand of the management the Ld. A/R for the claimant argued that the stand about the
contractor taken by the management is false and fabricated. For that reason the papers relating to the award of
contract have been suppressed. He also submitted that if at all any paper relating to contract exists at the end of
the management the same is sham and intended to camouflage the right of the claimant.

The claimant has stated that the plea of the contract awarded to execute petty work as claimed by the
management is false since, the management despite the demand made by the claimant to show the registration
of BSNL under the CLRA failed to produce the same. The management though admitted about engagement of
contractors and furnished a list of the contractors in the WS, when called upon failed to justify if the said
contractors were having license for engagement of contract Labour and if the claimant was a labour engaged
through the said contractor. This argument of the Ld. A/R for the claimant sounds convincing.

The law of evidence provides that any document proposed to be proved should be produced in original
as primary evidence and the secondary evidence is permissible only when the original is proved to be lost or not
within the reach of the party relying on the same or the same cannot be produced without in ordinate delay and
difficulty. In this case admittedly the claimants are the poor workmen who have no link with the management
on account of their alleged retrenchment. In such a situation it cannot be insisted upon them to produce the
original document from the custody of the management. The management in this case was participating in the
proceeding when the document that is the photocopy of the attendance register was exhibited. Hence, this
tribunal feels it proper to accept the photocopies of the documents as secondary evidence.

The workman has asserted that he was working directly under the management having no intermediary
contractor. Though, in the written statement a reference has been made by the management about the contractor
engaged for executing petty work, as observed in the preceding paragraph the management has failed to prove
the same. The documents filed by the AGM testifying as MW1 which are in the nature of the contract awarded
to a contractor for supply of security guard or housekeeping staff has no connection with the claim of the
claimant. Though on the basis of these documents the A/R for the management emphatically argued that the
claimant was the employee of the contractor the same is not accepted. On the contrary the claimant has filed
several photocopies of the log book for fault repair for maintenance of the gen. set the certificates issued by the
customers after the fault of their telephones and internet connection were attended and fixed by the claimant.
All these documents created during the undisputed period of time bear the name of the claimant. Hence, the
tribunal as stated above has no hesitation in accepting the said secondary evidence which to some extendt
throws light on the employer and employee relationship between the parties. NO contrary evidence has been
adduced by the management to disproves the said documents which is turn becomes admissible to support the
claim of the claimant. Thus, all these documents together with oral evidence adduced by the claimant and the
management witness clearly lead to conclusion that during the relevant period between 1996 to 2010 the
workman was the employee of the management, discharging perennial nature of work and there existed a
relationship of employer and employee between them.

Of course the Ld. A/R for the management challenged the credibility of the evidence adduced by the
claimant in proving the employer and employee relationship. But on behalf of the claimant reliance has been
placed in the case of Hussainbhai Calicut vs. the Alath Factory The zhill Union Kozhikode and others
(1978)AIR (SC) 1410 and in the case of Bharat Heavy Electricals Ltd. vs. PO Labour Court VIII and
others (2015)3CLR 363 Delhi High Court to argue that when a worker produces goods and services for the
employer and the employer has economic control over the workers subsistence, the presence of the intermediary
contractor has no value or consequence and it is required for the courts and tribunals to lift the veil or looking at
the conspectus of factors governing employment.

In this regard reliance can be placed in the case of BSNL vs. Bhurumal decided by the Hon’ble
Supreme Court of India in Civil appeal No. 10957 of 2013 where in by an award passed by the CGIT a diary
containing the details of the job undertaken by the workmen on different dates were accepted as evidence for
determining the employer employee relationship. The tribunal on the basis of the said documents have come to
hold that the entries in the diary legally prove that the workmen were working under the direct and
administrative control of the management and thus, they were the employees of the management. The Hon’ble
Apex Court while analyzing the reasons assigned by the Presiding Officer of CGIT came to hold that there is no
reason to disbelieve the diaries maintained during ordinary course of business and thereby discarded the
argument advanced by the of BSNL management that the diary being a self serving document cannot be relied
as evidence. In this case in the similar manner the workman has relied upon the entries made in the log book
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showing the work and job discharged by him. This tribunal finds no reason of discarding the said log book. On
the contrary it is held that the entries in the said log book were made during an undisputed point of time and
clearly proves how during the relevant time period i.e. between 2000 to 2010, the workman was working under
the effective administrative control of the management which gives rise to a presumption of employer employee
relationship which has not been successfully rebutted by the management in this case. The plea of the
management that the claimant was the employee of the contractor in absence of proof is rejected. This issue is
accordingly answered in favour of the workman.

ISSUE No.2

The grievance of the claimant is that he had worked for the management for 15 years without being
paid the minimum wage. When he raised a genuine and lawful demand for the same the management got
annoyed and terminated his service w.e.f. 23.08.2010. The management had denied the alleged termination on
the ground that when there was no employer employee relationship the question of termination doesn’t arise.
The claimant examined as WW1 in his oral statement has stated that the management orally terminated his
service and at the time of termination neither any termination notice, notice pay, or termination compensation
was paid. Not only that no show-cause notice was served nor any Domestic Enquiry was conducted against him
before termination. The witness was cross- examined at length by the Ld. A/R for the management. But nothing
substantial has been elicited to discredit his testimony.

Now it is to be examined if the said act of termination and denial of service benefits by the
management is illegal. Be it stated here that the evidence of the claimant has not been controverted by the
management. While answering issue No.1 it has already been held that the workman was working for the
management and discharging his duty for the period between 2000 to 2010. In the case of ONGC vs. ONGC
contractual workers union reported in 2008 LLR page 801 it has been held that in order to ascertain the
status of the workman the period of work rendered by him is also taken into consideration. In this case the
workman has stated that he was the employee of the management for 10 years and the later illegally terminated
his service.

The law is well settled that when the workman successfully establishes his relationship as an employee
of the management it is to be seen if the termination was made illegally. Reference can be made to section 25-F
of the Act 1947 which precisely speaks that no workmen employed in any industry who has been in continuous
service for not less than 1 year shall be retrenched unless and until the said workmen has been give one month
notice in writing, or notice pay or retrenchment compensation. In this case in the written statement the
management has taken a plea that no notice was required to be served since there was no employer employee
relationship. This gives an impression that no notice was served. Thereby the management has admitted non
compliance of the mandatory provision of section 25-F of the ID act. This act itself makes the order of
termination illegal and not sustainable in the eye of law. Thus, the moot question which remains to be replied is
what would be the relief that can be granted to the workmen once his termination is held to be illegal.

Way back in the year 1980 the Hon’ble Apex Court of India in the case of Surendra Kumar Verma
and Others vs. CGIT Delhi had observed that

“Plain commonsense dictates that the removal order terminating the service of the workman must
ordinarily lead to the reinstatement in the service of the workman. It is as if the order was never been
made and so it must ordinarily lead to back wages. But there may be exceptional circumstance which
makes it impossible for the employer to direct reinstatement with full back wages.”

In such cases the Hon’ble Apex Court held that the appropriate order would be for payment of
compensation in lieu of reinstatement. But in the case of G.M ONGC Silchar vs. ONGC Contractual
Worker Union reported in 2008 LLR 801 the Hon’ble Apex Court after giving due consideration to several
observations in different pronouncement which suggest that a workman who was put in 240 days of work or a
contractual worker is not entitled automatically to be regularized, came to hold that in appropriate cases
regularization can be ordered.

Here is a case were the workman has prayed for a relief of reinstatement simplicitor by the
management No.1. He has further stated that the work done by him is perennial in nature. While adducing
evidence the workman has successfully proved that for the relevant calendar year of his engagement he had
completed 240 days of work and there by duly discharged the burden put on him to prove that during a calendar
year he had discharged work for 240 days more (2006 SCC page 967, municipal counsel Sujanpur vs.
surinder kumar relied )

A question may come up regarding the regularization of casual or contractual employees against
regular vacancies in view of the restriction imposed in the case of Secretary of state karnatak vs. Uma devi
reported in 2006) 4 SCC Pagel. In the said judgment the constitution bench of the Hon’ble Supreme Court
have held that the appointment of the contractual employees and their regularization in service is not an
automatic process. But the case of Uma devi referred supra came to be discussed in a later judgment by the
Hon’ble Supreme Court in the case of Maharashtra SRTC vs. Casteribe Rajya Parivahan Karmchari
Sangathana (2009) 8 SCC Page 556. In that judgment the issue before the Hon’ble Supreme Court was with
regard to the jurisdiction of the industrial court to give status wages and all other benefits of permanency to the
workman who had been serving for years as cleaners in the corporation in temporary capacity. Relying upon
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Uma Devi a plea was raised that granting of permanent status to the casual workers/daily wager was not
sustainable in law. Repealing the aforesaid argument the supreme court in Para No. 32 and 33 of the judgment
of Maharashtra SRTC referred supra observed as under:-

“32. The power given to the Industrial and Labour Courts under Section 30 is very wide
and affirmative action mentioned therein is inclusive and exhaustive. Employing badlis, casuals or
temporaries and to continue them as such for years, with the object of depriving them of the status
and privileges of permanent employees is an unfair labour practice on the part of the employer
under Item 6 of Schedule V. Once such unfair labour practice on the part of the employer is
established in the complaint, the Industrial and Labour Courts are empowered to issue preventive as
well as positive direction to an erring employer.

“33. The provisions of MRTU and PULP Act and the powers of Industrial Labour Courts
provided therein were not at all under consideration in the case of Uma Devil. As a matter of fact,
the issue like the present one pertaining to unfair labour practice was not at all referred, considered
or decided in Umadevil. Unfair labour practice on the part of the employer in engaging employees
as badlies, casuals or temporaries and to continue them as such for years with the object of
depriving them of the status and privileges of permanent employees as provided in Item 6 of
Schedule IV and the power of Industrial and Labour Courts under section 30 of the Act did not fall
for adjudication or consideration before the constitution Bench”.

Again the Hon’ble Supreme Court in another case Hari Nandan Prasad vs. employer I/R to
management of Food Corporation of India and another reported in AIR 2014 SC 1848, wherein the issue
was as to whether the Labour Court Tribunal has the jurisdiction to order regularization of the workman was
considered in the context of the provision of the Act and the decision of the constitution bench in the case of
Uma Devi and the Hon’ble Court came to hold that the powers conferred upon the Industrial Tribunal/Labour
Court under the ID Act are quite wide. The Act deals with industrial Disputes, provides for conciliation,
adjudication, and settlements, and regulates the rights of the parties and the enforcement of the award and
settlement. Not only that way back in the year 1950 in the case of Bharat Bank Limited vs. Employees of
Bharat Bank reported in (1950) LLJ 921 The Hon’ble Supreme Court had observed:

“In settling the disputes between the employers and the workmen, the function of the Tribunal is not
confined to administration of justice in accordance with law. It can confer rights and privileges on
either party which it considers reasonable and proper, though they may not be within the terms of any
existing agreement. It has not merely to interpret or give effect to the contractual rights and obligations
of the parties. It can create new rights and obligations between them which it considers essential for
keeping industrial peace.”

In the above said background and on considering the different pronouncements of Hon’ble Apex
Court, while reverting to the facts of the present case, the grievance of the claimant is that he was working as
casual workers against the permanent vacancy and the nature of the duty discharged by him was perennial in
nature. But the management in order to deprive him of his right to be permanent and regularization illegally
terminated his service.

Hence, for the foregoing reasons it is concluded that the claimant/workman was subjected to unfair
labour practice by the management. There was a gross violation of the provision of Section 25-G of the ID Act.
He having discharged the duty perennial in nature, for more than 240 days in a calendar year, this tribunal while
following the judgment of the Apex Court in the case of Hari Nandan Prasad referred supra feels it proper to
exercise its jurisdiction to order the regularization of the workman who was initially appointed as a casual
workers and continued to work for 15 years and also worked for more than 240 days in the calendar years
preceding to his termination. The issue is accordingly answered in favour of the claimant. Hence, ordered.

ORDER

The reference is accordingly answered in favour of the claimant. The management is directed to
reinstate the claimant into service with continuity thereof from the date of illegal termination and pay the arrear
salary for the intervening period between termination and reinstatement at the rate of 40% of the last drawn
wage. The management is further directed to release the unpaid salary of the claimant for the month of August
2010 at the rate of his last drawn salary and to extend the benefits of EPF and ESI etc alongwith other service
benefits like paid leave, bonus etc. on reinstatement. The management is further directed to give effect to the
direction given in this award within one month from the date of publication of the award failing which the
management shall be liable to pay the wage to the claimant at the rate of his last drawn wage from the date of
termination and till the reinstatement is made alongwith interest @ 9% per annum from the date of accrual and
till the payment is actually made. Send a copy of this award to the appropriate government for notification as
required under section 17 of the ID act 1947.

The reference is accordingly answered.

Dictated & Corrected by me.

PRANITA MOHANTY, Presiding Officer
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New Delhi, the 5th December, 2022

S.0. 1286.—1In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 40/2012) of the Central Government Industrial Tribunal cum
Labour Court - 1l New Delhi as shown in the Annexure, in the Industrial dispute between the employers in
relation to The General Manager, Bharat Sanchar Nigam Limited, Sector-15, Faridabad, (Haryana), and
Shri Sant Ram ,Worker, which was received along with soft copy of the award by the Central Government on
16.11.2022.

[No. L-40012/83/2011 -IR (DU) ]
D.K. HIMANSHU, Under Secy.
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-II, NEW DELHI.
Present:

Smt. Pranita Mohanty,
Presiding Officer, C.G.1.T.-Cum-Labour
Court-Il, New Delhi.

INDUSTRIAL DISPUTE CASE NO. 40/2012
Date of Passing Award- 19.10.2022

Between:

Shri Sant Ram,

S/o Shri Ram Prasad,

R/o House No. 173, Gali No.-1,

Rahul Colony, NIT,

Faridabad .... Workman
Versus

The General Manager,
Bharat Sanchar Nigam Limited,

Sector-15, Faridabad ... Management
Appearances:-
Shri S.P Srivastava For the claimant
(AR)
Shri Deepak Thukral . For the Management
(AR)
AWARD

The Government of India in Ministry of Labour & Employment has referred the present dispute
existing between employer i.e. the management of Bharat Sanchar Nigam Limited, and its workman/claimant
herein, under clause (d) of sub section (1)and sub section (2A) of section 10 of the Industrial Dispute Act 1947
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vide letter No. L-40012/83/2011 (IR(DU) dated 05/12/2011 to this tribunal for adjudication to the following
effect.

“Whether the action of the management of BSNL, in terminating the services of Shri
Sant Ram S/o Shri Ram Prasad, Ex-Cable Jointer w.e.f 23.08.2010, is legal and
justified? What relief the workman is entitled to?”

The claimant in the claim statement has stated that he had been working with the management BSNL
as Cable Joinder w.e.f 02.03.2001. Initially his remuneration per month was Rs. 1600/- and the same was
increased from time to time and his last drawn salary per month was Rs. 3300/-. The workman had worked with
the management continuously for 9 years diligently leaving no scope of complaint. During this period he was
raising demand for nonpayment of wage as per the approved minimum wage rate, non extension of the benefits
like PF, ESI, paid leave, bonus, overtime etc. This caused annoyance to the management who was in search of
opportunity to terminate the service of the claimant. On 23/08/2010 when the claimant was on duty, the officials
of the management misbehaved him and informed about termination of his service without assigning any
reason. At the time of such termination no notice of termination, notice pay or termination compensation was
paid to the claimant in clear violation of the provisions of section 25F of the Industrial Disputes Act. Being
aggrieved the claimant made efforts to meet the officials of BSNL and to ensure reinstatement in service. The
officials of BSNL did not listen to his grievance and finding no other way and for the arbitrary action of the
management he served a demand notice on 31.08.2010 by Registered Post with AD. In the month of August
when the management terminated his employment the remuneration for the said month was not even paid to
him. After receipt of the demand notice the management gave a reply denying all the contentions raised by the
claimant. Hence he raised a dispute before the labour commissioner where the management appeared but
refused to reinstate him. For the failure in conciliation the appropriate government referred the matter for
adjudication in terms of the reference. In the claim statement the claimant has thus, prayed for a direction to the
management to reinstate him in service with continuity and full back wages alongwith all consequential
benefits. The claimant has also advanced a prayer for release of his withheld remuneration for the month of
August 2010 and to direct the management to extend all the service benefit like PF, ESI etc on reinstatement.
The claimant has also stated that the senior officers of BSNL for executing some urgent work used to take
imprest in which the normal procedure like bidding and inviting quotation etc are not followed. For execution of
the said urgent works persons like the claimants are engaged and paid out of the advance taken for those works.
The works discharged by the claimant and persons like him are of perennial in nature since, these persons use to
work as cable joinders, maintenance and upkeep of telephone exchanges, maintenance of telephone lines and
attend the faults reported by the customers.

The management BSNL filed the written statement rebutting the stand of the claimant. While
denying the employer and employee relationship between them the management has pleaded that the
proceeding is not maintainable. The specific stand of the management is that BSNL has enough Group
D employees having no occasion for engaging casual or daily wage temporary workers. If any petty
work is to be undertaken usually the same are given to the contractors selected through proper bidding
process. The said contractor might have engaged the claimant for execution of any such work but the
same would not confer the right on the claimant to be treated as an employee of BSNL. The other stand
of the management is that the claimant, since was never employed by the management the question of
illegal termination by the management does not arise and the management is under no obligation of
providing the benefits of PF and ESI etc to the claimant. The management has also denied the stand of
the claimant that the senior officers of BSNL for execution of certain urgent work use to take imprest
(advanced against some urgent work for which normal procedure like bidding, inviting quotation etc is
not possible) and pay out of that amount to the concerned workman executing the work. Thus, the
management has prayed for dismissal of the wrong and incorrect claim advanced by the claimant,
claiming himself as an employee of BSNL.

On these rivals pleading the following issues are framed for adjudication.
ISSUES
1. Whether there existed relationship of employer and employee between the parties.
2. Asinterms of the reference.

During hearing the claimant filed an application seeking a direction to the management for production of
record in possession of the management. The documents sought by the claimant are:-

1.  The paper relating to the contract if any entered between the BSNL and the contractors.
2. The original board resolution authorizing the person who has signed the WS.

3. Various grade and structure of employee applicable to the BSNL.
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4. The original registration issued to the BSNL u/s 7 of the Contract Labour Regulation and Abolition Act
1970.

5. The license issued by the licensing officer u/s 13 of the Contract Labour Regulation and Abolition Act
1970 to the contractors engaged by BSNL.

6. List of licensed contractors working for BSNL in the year 2010.

7. Copy of the returns submitted by BSNL in respect of all such contractors to the Government Authorities
i.e ESIC and EPFO etc.

But the management did not produce the documents as called for except the copy of a contract
awarded to only one contractor, photocopy of the Board Resolution, the list of various Grade and structure of
employees applicable to the BSNL alongwith an affidavit sworn by AGM Legal stating that the remaining
documents are not within the custody of the management. Thus, the claimant by order dated 13.03.2019 passed
by this tribunal was given liberty of producing secondary evidence in respect of the documents sought for.

During hearing the claimant examined himself as WW1 but has not produced any document in support
of his employment with BSNL. On the basis of his oral statement the claimant has asserted to prove that he was
working for the management from 2001 to 2010 and during the undisputed point of time discharging various
duties assigned to him as an employee of BSNL. But the management BSNL while denying his relationship as
an employee illegally terminated his service. This witness was cross examined at length by the management. On
behalf of the management the AGM Legal Smt. Daisy Singh testified as MW1 and also produced some
documents which were marked as MW1/1 and MW1/2. These documents are nothing but authority letter issued
to the witness to depose. The witness was confronted with the secondary evidence produced by the claimant the
original of which have been filed in the connected case registered as ID No. 45/2012 and marked as WW1/M1,
WW1/M2, WW1/M3. The witness examined by the management admitted the contents of the said document.
These documents are in the nature of the circulars issued by the AGM of BSNL directing the subordinate
authorities to comply with the provisions of labour law strictly and to revise the wage of the temporary status
Mazdoor/causal labour. Exhibit WW1/M3 is the document filed by the claimant in ID 45/2012 and confronted
to the management witness. This is a reply given to the complaint made by the claimant demanding higher wage
wherein the claimant was intimated by the AGM that the Cable maintenance work is being done by the labourer
engaged through operation and maintenance tender for underground cable network in FBD SSA and all these
labour are contractors workers and are getting remuneration as per Haryana Government minimum wages
Rules.

At the outset of the argument the Ld. A/R for the claimant strenuously argued that this is a typical case
of unfair labour practice meted to the workman. He was made to work as a contractual worker for 09 years.
When the job entrusted to him was of perennial nature, for the legitimate demand advanced by him with regard
to the service condition, the management took revenge and terminated his service. Now when the claimant is
fighting this litigation against the mighty employer, the later is trying to shed all the responsibility on the plea
that no employer and employee relationship exists between them. The management has gone to the extent of
saying that he is the employee of the contractor when there was no contract prevalent for engagement of daily
rated workers during the relevant time. But the oral and documentary evidence adduced by the claimant as well
as the management clearly shows that the management was engaging contractors without being registered under
the Contract Labour Act and the contractors so engaged were never having registration under the Contract
Labour Act., Thus the contract if any between the management and the contractor were sham and intended to
camouflage the legal and legitimate rights of the claimant workman. Infact the claimant was working in the
premises of the management under its supervision and control and discharging perennial nature of work. But the
management in gross violation of provisions of Id Act, in a revenge full manner terminated his service which
amounts to unfair labour practice.

The counter reply of the Ld. A/R for the management was that the claimant has not produced any
documents showing employer and employee relationship between the parties though the burden for the same
heavily lies on the claimant. The claimant though had made a faint attempt of producing some documents to
make the tribunal infer such a relationship, failed in his attempt. His further argument is that the BSNL is a state
owned company having its own policy of recruitment. It has enough no. of Group D employees and as such
there was never any need for employing causal/daily wage workers. Sometimes for some petty work the
contractors are engaged through proper Bidding process and the said contractors engage their own manpower
for execution of the work. The manpower engaged by the contractor in no way can be treated as the employees
of BSNL management. He thereby submitted that the claim advanced by the claimant is false, baseless and
liable to be rejected.

FINDINGS
ISSUE No.1

This issue has been taken up for consideration at the first instance since it will have a considerable
influence on the decision of the other issues. It has been claimed by the workman that he had worked for BSNL
from 2001 to 2010 as a cable jointer/MDF and internet/gen operator till the year 2010 when his service was
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illegally terminated. During this period he had worked continuously and diligently for the management. In the
oral evidence by the claimant as WW1 he has fully supported the statement of claim filed by him. With regard
to the documentary evidence in support of the claim, the workman has not filed any document. But argument
was advanced by the claimant that the secondary evidence of the original documents filed in ID 45/2012, when
confronted to the management witness, she admitted the contents of the same. The said documents show that
during the period between 2001 to 2010 he was working as an employee of management BSNL and his name
appears in different papers created during that undisputed period of time. Serious objection was raised to the
admissibility of the said document by the management. The Ld. A/R for the management argued that the
documents which are the money receipts gate passes and complaint books are no way helpful in proving the
employer and employee relationship. The claimant as WW1 stated that he was working as a cable joinder for
the management at Faridabad. He was attending to the job of fault repair on the complaint of the customers. The
copy of the log book and the certificate of fault repair given by the customers which have been filed by the
claimant in ID No. 45/2012 and marked in series of H. These documents of the year 2001 to 2010 proves that
the claimant Sant Ram on behalf of Pali Exchange of BSNL at Faridabad was attending to the work in respect
of fixing the complaints and obtaining compliance report from the customers including the local MLA as one of
the customer.

The Ld. A/R for the management raised dispute to the relevancy of these documents in
proving the employer and employee relationship. Be its stated here that the plea of the management
BSNL taken is that the claimant was never employed by the management BSNL and he might have
been engaged by the contractor who was engaged for executing petty works. In the written statement
the management had furnished the list of such contractors engaged during the relevant period. The
claimant during the hearing, made a prayer for production of document relating to the contract
awarded. But surprisingly the management produced incomplete copy of the contract documents
relating to engagement of security guards and housekeeping staff. No document relating to engagement
of cable joinder/MDF and internet/gen operator through contractor was ever filed though the
management witness MW1 during cross examination has categorically admitted that all the records
relating to the contractors working for BSNL are available in their office. She further stated that she
cannot name the contractor under whom the claimant was working or if he was at all working under
any contractor.

The Ld. A/R for the claimant at this juncture disputed and challenged the credibility of the
management evidence on the ground that the management is guilty of suppressing material evidence.
When all the contracts related papers are available in the office of the management and when the
claimant had demanded production of the same, the management should have produced those
documents to prove that no daily wager are engaged directly by the BSNL and the work of cable
jointing, maintenance of line and up keeping of the exchanges are done through contractors. Relying
upon the judgment of the Hon’ble Supreme Court in the case of Gopal Krishna Ji Ketkar vs.
Mahomed Haji Latif and others (1968)AIR (SC)1413 and the case of State Inspector of Police vs.
Surya Shankaram Karri (2006)7SCC172, he submitted that for non production of material
document which could have thrown light on the dispute of employer employee relationship, the
management is guilty of suppressing valuable evidence and adverse inference is bound to be drawn
against them. To counter the stand of the management the Ld. A/R for the claimant argued that the
stand about the contractor taken by the management is false and fabricated. For that reason the papers
relating to the award of contract have been suppressed. He also submitted that if at all any paper
relating to contract exists at the end of the management the same is sham and intended to camouflage
the right of the claimant.

The other argument is that the plea about the contract awarded to execute petty work as
claimed by the management is false since, the management despite the demand made by the claimant
to show the registration of BSNL under the CLRA failed to produce the same. The management
though admitted about engagement of contractors and furnished a list of the contractors in the WS,
when called upon failed to justify if the said contractors were having license for engagement of
contract Labour and if the claimant was a labour engaged through the said contractor. This argument of
the Ld. A/R for the claimant sounds convincing.

The law of evidence provides that any document proposed to be proved should be produced in
original as primary evidence and the secondary evidence is permissible only when the original is
proved to be lost or not within the reach of the party relying on the same or the same cannot be
produced without in ordinate delay and difficulty. In this case admittedly the claimants are the poor
workmen who have no link with the management on account of their alleged retrenchment. In such a
situation it cannot be insisted upon them to produce the original document from the custody of the
management. The management in this case was participating in the proceeding when the document that
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is the photocopy of the attendance register was exhibited. Hence, this tribunal feels it proper to accept
the photocopies of the documents as secondary evidence.

The workman has asserted that he was working directly under the management having no
intermediary contractor. Though, in the written statement a reference has been made by the
management about the contractor engaged for executing petty work, as observed in the preceding
paragraph the management has failed to prove the same. The documents filed by the AGM testifying
as MW1 which are in the nature of the contract awarded to a contractor for supply of security guard or
housekeeping staff has no connection with the claim of the claimant. Though on the basis of these
documents the A/R for the management emphatically argued that the claimant was the employee of the
contractor the same is not accepted as not proved. On the contrary the claimant has confronted several
photocopies of the log book for fault repair for maintenance of the gen. set the certificates issued by
the customers after the fault of their telephones and internet connection were attended and fixed by the
claimant to the management witness. All these documents created during the undisputed period of time
bear the name of the claimant. Hence, the tribunal as stated above has no hesitation in accepting the
said secondary evidence which to some extent throws light on the employer and employee relationship
between the parties. NO contrary evidence has been adduced by the management to disprove the said
documents which in turn becomes admissible to support the claim of the claimant. Thus, all these
documents together with oral evidence adduced by the claimant and the management witness clearly
lead to conclusion that during the relevant period between 2001 to 2010 the workman was the
employee of the management, discharging perennial nature of work and there existed a relationship of
employer and employee between them.

Of course the Ld. A/R for the management challenged the credibility of the evidence adduced
by the claimant in proving the employer and employee relationship. But on behalf of the claimant
reliance has been placed in the case of Hussainbhai Calicut vs. the Alath Factory The zhill Union
Kozhikode and others (1978)AIR (SC) 1410 and in the case of Bharat Heavy Electricals Ltd. vs.
PO Labour Court VIII and others (2015)3CLR 363 Delhi High Court to argue that when a worker
produces goods and services for the employer and the employer has economic control over the workers
subsistence, the presence of the intermediary contractor has no value or consequence and it is required
for the courts and tribunals to lift the veil or looking at the conspectus of factors governing
employment.

In this regard reliance can be placed in the case of BSNL vs. Bhurumal decided by the
Hon’ble Supreme Court of India in Civil appeal No. 10957 of 2013 where in by an award passed by
the CGIT a diary containing the details of the job undertaken by the workmen on different dates were
accepted as evidence for determining the employer employee relationship. The tribunal on the basis of
the said documents have come to hold that the entries in the diary legally prove that the workmen were
working under the direct and administrative control of the management and thus, they were the
employees of the management. The Hon’ble Apex Court while analyzing the reasons assigned by the
Presiding Officer of CGIT came to hold that there is no reason to disbelieve the diaries maintained
during ordinary course of business and thereby discarded the argument advanced by the of BSNL
management that the diary being a self serving document cannot be relied as evidence. In this case in
the similar manner the workman has relied upon the entries made in the log book showing the work
and job discharged by him. This tribunal finds no reason of discarding the said log book. On the
contrary it is held that the entries in the said log book were made during an undisputed point of time
and clearly proves how during the relevant time period i.e. between 2001 to 2010, the workman was
working under the effective administrative control of the management which gives rise to a
presumption of employer employee relationship which has not been successfully rebutted by the
management in this case. The plea of the management that the claimant was the employee of the
contractor in absence of proof is rejected. This issue is accordingly answered in favour of the
workman.

ISSUE No.2

The grievance of the claimant is that he had worked for the management for 09 years without
being paid the minimum wage. When he raised a genuine and lawful demand for the same the
management got annoyed and terminated his service w.e.f. 23.08.2010. The management had denied
the alleged termination on the ground that when there was no employer employee relationship the
question of termination doesn’t arise. The claimant examined as WW1 in his oral statement has stated
that the management orally terminated his service and at the time of termination neither any
termination notice, notice pay, or termination compensation was paid. Not only that no show-cause
notice was served nor any Domestic Enquiry was conducted against him before termination. The
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witness was cross-examined at length by the Ld. A/R for the management. But nothing substantial has
been elicited to discredit his testimony.

Now it is to be examined if the said act of termination and denial of service benefits by the
management is illegal. Be it stated here that the evidence of the claimant has not been controverted by
the management. While answering issue No.1 it has already been held that the workman was working
for the management and discharging his duty for the period between 2001 to 2010. In the case of
ONGC vs. ONGC contractual workers union reported in 2008 LLR page 801 it has been held that
in order to ascertain the status of the workman the period of work rendered by him is also taken into
consideration. In this case the workman has stated that he was the employee of the management for 09
years and the later illegally terminated his service.

The law is well settled that when the workman successfully establishes his relationship as an
employee of the management it is to be seen if the termination was made illegally. Reference can be
made to section 25-F of the Act 1947 which precisely speaks that no workmen employed in any
industry who has been in continuous service for not less than 1 year shall be retrenched unless and
until the said workmen has been give one month notice in writing, or notice pay or retrenchment
compensation. In this case in the written statement the management has taken a plea that no notice was
required to be served since there was no employer employee relationship. This gives an impression that
no notice was served. Thereby the management has admitted non compliance of the mandatory
provision of section 25-F of the ID act. This act itself makes the order of termination illegal and not
sustainable in the eye of law. Thus, the moot question which remains to be replied is what would be
the relief that can be granted to the workmen once his termination is held to be illegal.

Way back in the year 1980 the Hon’ble Apex Court of India in the case of Surendra Kumar
Verma and Others vs. CGIT Delhi had observed that

“Plain commonsense dictates that the removal order terminating the service of the workman
must ordinarily lead to the reinstatement in the service of the workman. It is as if the order
was never been made and so it must ordinarily lead to back wages. But there may be
exceptional circumstance which makes it impossible for the employer to direct reinstatement
with full back wages.”

In such cases the Hon’ble Apex Court held that the appropriate order would be for payment of
compensation in lieu of reinstatement. But in the case of G.M ONGC Silchar vs. ONGC Contractual
Worker Union reported in 2008 LLR 801 the Hon’ble Apex Court after giving due consideration to several
observations in different pronouncement which suggest that a workman who was put in 240 days of work or a
contractual worker is not entitled automatically to be regularized, came to hold that in appropriate cases
regularization can be ordered.

Here is a case were the workman has prayed for a relief of reinstatement simplicitor by the
management No.1l. He has further stated that the work done by him is perennial in nature. While adducing
evidence the workman has successfully proved that for the relevant calendar year of his engagement he had
completed 240 days of work and there by duly discharged the burden put on him to prove that during a calendar
year he had discharged work for 240 days more(2006 SCC page 967, municipal counsel Sujanpur vs.
SURINDER KUMAR relied )

A question may come up regarding the regularization of casual or contractual employees against
regular vacancies in view of the restriction imposed in the case of Secretary of state karnatak vs. Uma Devi
reported in 2006) 4 SCC Pagel. In the said judgment the constitution bench of the Hon’ble Supreme Court
have held that the appointment of the contractual employees and their regularization in service is not an
automatic process. But the case of Uma Devi referred supra came to be discussed in a later judgment by the
Hon’ble Supreme Court in the case of Maharashtra SRTC vs. Casteribe Rajya Parivahan Karmchari
Sangathana (2009) 8 SCC Page 556. In that judgment the issue before the Hon’ble Supreme Court was with
regard to the jurisdiction of the industrial court to give status wages and all other benefits of permanency to the
workman who had been serving for years as cleaners in the corporation in temporary capacity. Relying upon
Uma Devi a plea was raised that granting of permanent status to the casual workers/daily wager was not
sustainable in law. Repealing the aforesaid argument the supreme court in Para No. 32 and 33 of the judgment
of Maharashtra SRTC referred supra observed as under:-

“32. The power given to the Industrial and Labour Courts under Section 30 is very wide and
affirmative action mentioned therein is inclusive and exhaustive. Employing badlis, casuals or
temporaries and to continue them as such for years, with the object of depriving them of the status
and privileges of permanent employees is an unfair labour practice on the part of the employer
under Item 6 of Schedule IV. Once such unfair labour practice on the part of the employer is
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established in the complaint, the Industrial and Labour Courts are empowered to issue preventive as
well as positive direction to an erring employer.

“33. The provisions of MRTU and PULP Act and the powers of Industrial Labour Courts
provided therein were not at all under consideration in the case of Uma Devil. As a matter of fact,
the issue like the present one pertaining to unfair labour practice was not at all referred, considered
or decided in Umadevil. Unfair labour practice on the part of the employer in engaging employees
as badlies, casuals or temporaries and to continue them as such for years with the object of
depriving them of the status and privileges of permanent employees as provided in Item 6 of
Schedule IV and the power of Industrial and Labour Courts under section 30 of the Act did not fall
for adjudication or consideration before the constitution Bench”.

Again the Hon’ble Supreme Court in another case Hari Nandan Prasad vs. employer I/R to
management of Food Corporation of India and another reported in AIR 2014 SC 1848, wherein
the issue was as to whether the Labour Court Tribunal has the jurisdiction to order regularization of the
workman was considered in the context of the provision of the Act and the decision of the constitution
bench in the case of Uma Devi and the Hon’ble Court came to hold that the powers conferred upon the
Industrial Tribunal/Labour Court under the ID Act are quite wide. The Act deals with industrial
Disputes, provides for conciliation, adjudication, and settlements, and regulates the rights of the parties
and the enforcement of the award and settlement. Not only that way back in the year 1950 in the case
of Bharat Bank Limited vs. Employees of Bharat Bank reported in (1950) LLJ 921 The Hon’ble
Supreme Court had observed:

“In settling the disputes between the employers and the workmen, the function of the Tribunal
is not confined to administration of justice in accordance with law. It can confer rights and
privileges on either party which it considers reasonable and proper, though they may not be
within the terms of any existing agreement. It has not merely to interpret or give effect to the
contractual rights and obligations of the parties. It can create new rights and obligations
between them which it considers essential for keeping industrial peace.”

In the above said background and on considering the different pronouncements of Hon’ble Apex
Court, while reverting to the facts of the present case, the grievance of the claimant is that he was working as
casual workers against the permanent vacancy and the nature of the duty discharged by him was perennial in
nature. But the management in order to deprive him of his right to be permanent and regularization illegally
terminated his service.

Hence, for the foregoing reasons it is concluded that the claimant/workman was subjected to unfair
labour practice by the management. There was a gross violation of the provision of Section 25-G of the ID Act.
He having discharged the duty perennial in nature, for more than 240 days in a calendar year, this tribunal while
following the judgment of the Apex Court in the case of Hari Nandan Prasad referred supra feels it proper to
exercise its jurisdiction to order the regularization of the workman who was initially appointed as a casual
workers and continued to work for 09 years and also worked for more than 240 days in the calendar years
preceding to his termination. The issue is accordingly answered in favour of the claimant. Hence, ordered.

ORDER

The reference is accordingly answered in favour of the claimant. The management is directed to
reinstate the claimant into service with continuity thereof from the date of illegal termination and pay the arrear
salary for the intervening period between termination and reinstatement at the rate of 40% of the last drawn
wage. The management is further directed to release the unpaid salary of the claimant for the month of August
2010 at the rate of his last drawn salary and to extend the benefits of EPF and ESI etc alongwith other service
benefits like paid leave, bonus etc. on reinstatement. The management is further directed to give effect to the
direction given in this award within one month from the date of publication of the award failing which the
management shall be liable to pay the wage to the claimant at the rate of his last drawn wage from the date of
termination and till the reinstatement is made alongwith interest @ 9% per annum from the date of accrual and
till the payment is actually made. Send a copy of this award to the appropriate government for notification as
required under section 17 of the ID act 1947.

The reference is accordingly answered.
Dictated & Corrected by me.
PRANITA MOHANTY, Presiding Officer

T foeeht, 5 fmeaw, 2022
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New Delhi, the 5th December, 2022

S.0. 1287.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 30/2012) of the Central Government Industrial Tribunal cum
Labour Court - 1l New Delhi as shown in the Annexure, in the Industrial dispute between the employers in
relation to The General Manager, Bharat Sanchar Nigam Limited, Sector-15, Faridabad,(Haryana), and Shri
Mahadev,Worker, which was received along with soft copy of the award by the Central Government on
16.11.2022.

[No. L-40012/73/2011 -IR (DU)]
D.K. HIMANSHU, Under Secy.
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-II, NEW DELHI.
Present:

Smt. Pranita Mohanty,
Presiding Officer, C.G.1.T.-Cum-Labour
Court-Il, New Delhi.
INDUSTRIAL DISPUTE CASE No. 30/2012

Date of Passing Award- 20.10.2022

Between:

Shri Mahadev,

S/o Shri Bihari Lal,

R/o House No. 636,

Rahul Colony, NIT,

Faridabad .... Workman
Versus

The General Manager,
Bharat Sanchar Nigam Limited,

Sector-15, Faridabad ...Management
Appearances:-
Shri S.P Srivastava . For the claimant
(AR)
Shri Deepak Thukral . For the Management
(AR)
AWARD

The Government of India in Ministry of Labour & Employment has referred the present dispute
existing between employer i.e. the management of Bharat Sanchar Nigam Limited, and its workman/claimant
herein, under clause (d) of sub section (1)and sub section (2A) of section 10 of the Industrial Dispute Act 1947
vide letter No. L-40012/73/2011 (IR(DU) dated 05/12/2011 to this tribunal for adjudication to the following
effect.

“Whether the action of the management of BSNL, in terminating the services of Shri
Mahadev S/o Shri Bihari Lal, Ex-Cable Jointer w.e.f 23.08.2010, is legal and justified?
What relief the workman is entitled to?”

The claimant in the claim statement has stated that he had been working with the management BSNL
as Cable Joinder w.e.f 05.6.2001. Initially his remuneration per month was Rs. 1600/- and the same was
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increased from time to time and his last drawn salary per month was Rs. 3500/-. The workman had worked with
the management continuously for 09 years diligently leaving no scope of complaint. During this period he was
raising demand for nonpayment of wage as per the approved minimum wage rate, non extension of the benefits
like PF, ESI, paid leave, bonus, overtime etc. This caused annoyance to the management who was in search of
opportunity to terminate the service of the claimant. On 23/08/2010 when the claimant was on duty, the officials
of the management misbehaved him and informed about termination of his service without assigning any
reason. At the time of such termination no notice of termination, notice pay or termination compensation was
paid to the claimant in clear violation of the provisions of section 25F of the Industrial Disputes Act. Being
aggrieved the claimant made efforts to meet the officials of BSNL and to ensure reinstatement in service. The
officials of BSNL did not listen to his grievance and finding no other way and for the arbitrary action of the
management he served a demand notice on 31.08.2010 by Registered Post with AD. In the month of August
when the management terminated his employment the remuneration for the said month was not even paid to
him. After receipt of the demand notice the management gave a reply denying all the contentions raised by the
claimant. Hence he raised a dispute before the labour commissioner where the management appeared but
refused to reinstate him. For the failure in conciliation the appropriate government referred the matter for
adjudication in terms of the reference. In the claim statement the claimant has thus, prayed for a direction to the
management to reinstate him in service with continuity and full back wages alongwith all consequential
benefits. The claimant has also advanced a prayer for release of his withheld remuneration for the month of
August 2010 and to direct the management to extend all the service benefit like PF, ESI etc on reinstatement.
The claimant has also stated that the senior officers of BSNL for executing some urgent work used to take
imprest in which the normal procedure like bidding and inviting quotation etc are not followed. For execution of
the said urgent works persons like the claimants are engaged and paid out of the advance taken for those works.
The works discharged by the claimant and persons like him are of perennial in nature since, these persons use to
work as cable joinders, maintenance and upkeep of telephone exchanges, maintenance of telephone lines and
attend the faults reported by the customers.

The management BSNL filed the written statement rebutting the stand of the claimant. While denying
the employer and employee relationship between them the management has pleaded that the proceeding is not
maintainable. The specific stand of the management is that BSNL has enough Group D employees having no
occasion for engaging casual or daily wage temporary workers. If any petty work is to be undertaken usually the
same are given to the contractors selected through proper bidding process. The said contractor might have
engaged the claimant for execution of any such work but the same would not confer the right on the claimant to
be treated as an employee of BSNL. The other stand of the management is that the claimant, since was never
employed by the management the question of illegal termination by the management does not arise and the
management is under no obligation of providing the benefits of PF and ESI etc to the claimant. The
management has also denied the stand of the claimant that the senior officers of BSNL for execution of certain
urgent work use to take imprest (advanced against some urgent work for which normal procedure like bidding,
inviting quotation etc is not possible) and pay out of that amount to the concerned workman executing the work.
Thus, the management has prayed for dismissal of the wrong and incorrect claim advanced by the claimant,
claiming himself as an employee of BSNL.

On these rivals pleading the following issues are framed for adjudication.
ISSUES
Whether there existed relationship of employer and employee between the parties.
As in terms of the reference.

During hearing the claimant filed an application seeking a direction to the management for production of
record in possession of the management. The documents sought by the claimant are:-

The paper relating to the contract if any entered between the BSNL and the contractors.

The original board resolution authorizing the person who has signed the WS.

Various grade and structure of employee applicable to the BSNL.

The original registration issued to the BSNL u/s 7 of the Contract Labour Regulation and Abolition Act 1970.

The license issued by the licensing officer u/s 13 of the Contract Labour Regulation and Abolition Act 1970 to
the contractors engaged by BSNL.

List of licensed contractors working for BSNL in the year 2010.

Copy of the returns submitted by BSNL in respect of all such contractors to the Government Authorities i.e
ESIC and EPFO etc.
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But the management did not produce the documents as called for except the copy of a contract
awarded to only one contractor, photocopy of the Board Resolution, the list of various Grade and structure of
employees applicable to the BSNL alongwith an affidavit sworn by AGM Legal stating that the remaining
documents are not within the custody of the management. Thus, the claimant by order dated 13.03.2019 passed
by this tribunal was given liberty of producing secondary evidence in respect of the documents sought for.

During hearing the claimant examined himself as WW1 but has not produced any document in support
of his employment with BSNL. On the basis of his oral statement the claimant has asserted to prove that he was
working for the management from 2001 to 2010 and during the undisputed point of time discharging various
duties assigned to him as an employee of BSNL. But the management BSNL while denying his relationship as
an employee illegally terminated his service. This witness was cross examined at length by the management. On
behalf of the management the AGM Legal Smt. Daisy Singh testified as MW1 and also produced some
documents which were marked as MW1/1 and MW1/2. These documents are nothing but authority letter issued
to the witness to depose. The witness was confronted with the secondary evidence produced by the claimant the
original of which have been filed in the connected case registered as ID No. 45/2012 and marked as WW1/M1,
WW1/M2, WW1/M3. The witness examined by the management admitted the contents of the said document.
These documents are in the nature of the circulars issued by the AGM of BSNL directing the subordinate
authorities to comply with the provisions of labour law strictly and to revise the wage of the temporary status
Mazdoor/causal labour. Exhibit WW1/M3 is the document filed by the claimant in ID 45/2012 and confronted
to the management witness. This is a reply given to the complaint made by the claimant demanding higher wage
wherein the claimant was intimated by the AGM that the Cable maintenance work is being done by the labourer
engaged through operation and maintenance tender for underground cable network in FBD SSA and all these
labour are contractors workers and are getting remuneration as per Haryana Government minimum wages
Rules.

At the outset of the argument the Ld. A/R for the claimant strenuously argued that this is a typical case
of unfair labour practice meted to the workman. He was made to work as a contractual worker for 09 years.
When the job entrusted to him was of perennial nature, for the legitimate demand advanced by him with regard
to the service condition, the management took revenge and terminated his service. Now when the claimant is
fighting this litigation against the mighty employer, the later is trying to shed all the responsibility on the plea
that no employer and employee relationship exists between them. The management has gone to the extent of
saying that he is the employee of the contractor when there was no contract prevalent for engagement of daily
rated workers during the relevant time. But the oral and documentary evidence adduced by the claimant as well
as the management clearly shows that the management was engaging contractors without being registered under
the Contract Labour Act and the contractors so engaged were never having registration under the Contract
Labour Act., Thus the contract if any between the management and the contractor were sham and intended to
camouflage the legal and legitimate rights of the claimant workman. Infact the claimant was working in the
premises of the management under its supervision and control and discharging perennial nature of work. But the
management in gross violation of provisions of Id Act, in a revenge full manner terminated his service which
amounts to unfair labour practice.

The counter reply of the Ld. A/R for the management was that the claimant has not produced any
documents showing employer and employee relationship between the parties though the burden for the same
heavily lies on the claimant. The claimant though had made a faint attempt of producing some documents to
make the tribunal infer such a relationship, failed in his attempt. His further argument is that the BSNL is a state
owned company having its own policy of recruitment. It has enough no. of Group D employees and as such
there was never any need for employing causal/daily wage workers. Sometimes for some petty work the
contractors are engaged through proper Bidding process and the said contractors engage their own manpower
for execution of the work. The manpower engaged by the contractor in no way can be treated as the employees
of BSNL management. He thereby submitted that the claim advanced by the claimant is false, baseless and
liable to be rejected.

FINDINGS
ISSUE No.1

This issue has been taken up for consideration at the first instance since it will have a
considerable influence on the decision of the other issues. It has been claimed by the workman that he
had worked for BSNL from 2001 to 2010 as a cable jointer/MDF and internet/gen operator till the year
2010 when his service was illegally terminated. During this period he had worked continuously and
diligently for the management. In the oral evidence by the claimant as WW1 he has fully supported the
statement of claim filed by him. With regard to the documentary evidence in support of the claim, the
workman has not filed any document. But argument was advanced by the claimant that the secondary
evidence of the original documents filed in ID 45/2012, when confronted to the management witness,
she admitted the contents of the same. The said documents show that during the period between 2001
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to 2010 he was working as an employee of management BSNL and his name appears in different
papers created during that undisputed period of time. Serious objection was raised to the admissibility
of the said document by the management. The Ld. A/R for the management argued that the documents
which are the money receipts gate passes and complaint books are no way helpful in proving the
employer and employee relationship. The claimant as WW1 stated that he was working as a cable
joinder for the management at Faridabad. He was attending to the job of fault repair on the complaint
of the customers. The copy of the log book and the certificate of fault repair given by the customers
which have been filed by the claimant in ID No. 45/2012 and marked in series of H. These documents
of the year 2001 to 2010 proves that the claimant Mahadev on behalf of Pali Exchange of BSNL at
Faridabad was attending to the work in respect of fixing the complaints and obtaining compliance
report from the customers including the local MLA as one of the customer.

The Ld. A/R for the management raised dispute to the relevancy of these documents in
proving the employer and employee relationship. Be its stated here that the plea of the management
BSNL taken is that the claimant was never employed by the management BSNL and he might have
been engaged by the contractor who was engaged for executing petty works. In the written statement
the management had furnished the list of such contractors engaged during the relevant period. The
claimant during the hearing, made a prayer for production of document relating to the contract
awarded. But surprisingly the management produced incomplete copy of the contract documents
relating to engagement of security guards and housekeeping staff. No document relating to engagement
of cable joinder/MDF and internet/gen operator through contractor was ever filed though the
management witness MW1 during cross examination has categorically admitted that all the records
relating to the contractors working for BSNL are available in their office. She further stated that she
cannot name the contractor under whom the claimant was working or if he was at all working under
any contractor.

The Ld. A/R for the claimant at this juncture disputed and challenged the credibility of the
management evidence on the ground that the management is guilty of suppressing material evidence.
When all the contracts related papers are available in the office of the management and when the
claimant had demanded production of the same, the management should have produced those
documents to prove that no daily wager are engaged directly by the BSNL and the work of cable
jointing, maintenance of line and up keeping of the exchanges are done through contractors. Relying
upon the judgment of the Hon’ble Supreme Court in the case of Gopal Krishna Ji Ketkar vs.
Mahomed Haji Latif and others (1968)AIR (SC)1413 and the case of State Inspector of Police vs.
Surya Shankaram Karri (2006)7SCC172, he submitted that for non production of material
document which could have thrown light on the dispute of employer employee relationship, the
management is guilty of suppressing valuable evidence and adverse inference is bound to be drawn
against them. To counter the stand of the management the Ld. A/R for the claimant argued that the
stand about the contractor taken by the management is false and fabricated. For that reason the papers
relating to the award of contract have been suppressed. He also submitted that if at all any paper
relating to contract exists at the end of the management the same is sham and intended to camouflage
the right of the claimant.

The other argument is that the plea about the contract awarded to execute petty work as
claimed by the management is false since, the management despite the demand made by the claimant
to show the registration of BSNL under the CLRA failed to produce the same. The management
though admitted about engagement of contractors and furnished a list of the contractors in the WS,
when called upon failed to justify if the said contractors were having license for engagement of
contract Labour and if the claimant was a labour engaged through the said contractor. This argument of
the Ld. A/R for the claimant sounds convincing.

The law of evidence provides that any document proposed to be proved should be produced in
original as primary evidence and the secondary evidence is permissible only when the original is
proved to be lost or not within the reach of the party relying on the same or the same cannot be
produced without in ordinate delay and difficulty. In this case admittedly the claimants are the poor
workmen who have no link with the management on account of their alleged retrenchment. In such a
situation it cannot be insisted upon them to produce the original document from the custody of the
management. The management in this case was participating in the proceeding when the document that
is the photocopy of the attendance register was exhibited. Hence, this tribunal feels it proper to accept
the photocopies of the documents as secondary evidence.

The workman has asserted that he was working directly under the management having no
intermediary contractor. Though, in the written statement a reference has been made by the
management about the contractor engaged for executing petty work, as observed in the preceding
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paragraph the management has failed to prove the same. The documents filed by the AGM testifying
as MW1 which are in the nature of the contract awarded to a contractor for supply of security guard or
housekeeping staff has no connection with the claim of the claimant. Though on the basis of these
documents the A/R for the management emphatically argued that the claimant was the employee of the
contractor the same is not accepted as not proved. On the contrary the claimant has confronted several
photocopies of the log book for fault repair for maintenance of the gen. set the certificates issued by
the customers after the fault of their telephones and internet connection were attended and fixed by the
claimant to the management witness. All these documents created during the undisputed period of time
bear the name of the claimant. Hence, the tribunal as stated above has no hesitation in accepting the
said secondary evidence which to some extent throws light on the employer and employee relationship
between the parties. NO contrary evidence has been adduced by the management to disprove the said
documents which in turn becomes admissible to support the claim of the claimant. Thus, all these
documents together with oral evidence adduced by the claimant and the management witness clearly
lead to conclusion that during the relevant period between 2001 to 2010 the workman was the
employee of the management, discharging perennial nature of work and there existed a relationship of
employer and employee between them.

Of course the Ld. A/R for the management challenged the credibility of the evidence adduced
by the claimant in proving the employer and employee relationship. But on behalf of the claimant
reliance has been placed in the case of Hussainbhai Calicut vs. the Alath Factory The zhill Union
Kozhikode and others (1978)AIR (SC) 1410 and in the case of Bharat Heavy Electricals Ltd. vs.
PO Labour Court VIII and others (2015)3CLR 363 Delhi High Court to argue that when a worker
produces goods and services for the employer and the employer has economic control over the workers
subsistence, the presence of the intermediary contractor has no value or consequence and it is required
for the courts and tribunals to lift the veil or looking at the conspectus of factors governing
employment.

In this regard reliance can be placed in the case of BSNL vs. Bhurumal decided by the
Hon’ble Supreme Court of India in Civil appeal No. 10957 of 2013 where in by an award passed by
the CGIT a diary containing the details of the job undertaken by the workmen on different dates were
accepted as evidence for determining the employer employee relationship. The tribunal on the basis of
the said documents have come to hold that the entries in the diary legally prove that the workmen were
working under the direct and administrative control of the management and thus, they were the
employees of the management. The Hon’ble Apex Court while analyzing the reasons assigned by the
Presiding Officer of CGIT came to hold that there is no reason to disbelieve the diaries maintained
during ordinary course of business and thereby discarded the argument advanced by the of BSNL
management that the diary being a self serving document cannot be relied as evidence. In this case in
the similar manner the workman has relied upon the entries made in the log book showing the work
and job discharged by him. This tribunal finds no reason of discarding the said log book. On the
contrary it is held that the entries in the said log book were made during an undisputed point of time
and clearly proves how during the relevant time period i.e. between 2001 to 2010, the workman was
working under the effective administrative control of the management which gives rise to a
presumption of employer employee relationship which has not been successfully rebutted by the
management in this case. The plea of the management that the claimant was the employee of the
contractor in absence of proof is rejected. This issue is accordingly answered in favour of the
workman.

ISSUE No.2

The grievance of the claimant is that he had worked for the management for 09 years without
being paid the minimum wage. When he raised a genuine and lawful demand for the same the
management got annoyed and terminated his service w.e.f. 23.08.2010. The management had denied
the alleged termination on the ground that when there was no employer employee relationship the
question of termination doesn’t arise. The claimant examined as WW.1 in his oral statement has stated
that the management orally terminated his service and at the time of termination neither any
termination notice, notice pay, or termination compensation was paid. Not only that no show-cause
notice was served nor any Domestic Enquiry was conducted against him before termination. The
witness was cross-examined at length by the Ld. A/R for the management. But nothing substantial has
been elicited to discredit his testimony.

Now it is to be examined if the said act of termination and denial of service benefits by the
management is illegal. Be it stated here that the evidence of the claimant has not been controverted by
the management. While answering issue No.1 it has already been held that the workman was working
for the management and discharging his duty for the period between 2001 to 2010. In the case of
ONGC vs. ONGC contractual workers union reported in 2008 LLR page 801 it has been held that
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in order to ascertain the status of the workman the period of work rendered by him is also taken into
consideration. In this case the workman has stated that he was the employee of the management for 09
years and the later illegally terminated his service.

The law is well settled that when the workman successfully establishes his relationship as an
employee of the management it is to be seen if the termination was made illegally. Reference can be
made to section 25-F of the Act 1947 which precisely speaks that no workmen employed in any
industry who has been in continuous service for not less than 1 year shall be retrenched unless and
until the said workmen has been give one month notice in writing, or notice pay or retrenchment
compensation. In this case in the written statement the management has taken a plea that no notice was
required to be served since there was no employer employee relationship. This gives an impression that
no notice was served. Thereby the management has admitted non compliance of the mandatory
provision of section 25-F of the ID act. This act itself makes the order of termination illegal and not
sustainable in the eye of law. Thus, the moot question which remains to be replied is what would be
the relief that can be granted to the workmen once his termination is held to be illegal.

Way back in the year 1980 the Hon’ble Apex Court of India in the case of Surendra Kumar
Verma and Others vs. CGIT Delhi had observed that

“Plain commonsense dictates that the removal order terminating the service of the
workman must ordinarily lead to the reinstatement in the service of the workman. It is as if
the order was never been made and so it must ordinarily lead to back wages. But there may be
exceptional circumstance which makes it impossible for the employer to direct reinstatement
with full back wages.”

In such cases the Hon’ble Apex Court held that the appropriate order would be for
payment of compensation in lieu of reinstatement. But in the case of G.M ONGC Silchar vs.
ONGC Contractual Worker Union reported in 2008 LLR 801 the Hon’ble Apex Court
after giving due consideration to several observations in different pronouncement which
suggest that a workman who was put in 240 days of work or a contractual worker is not
entitled automatically to be regularized, came to hold that in appropriate cases regularization
can be ordered.

Here is a case were the workman has prayed for a relief of reinstatement simplicitor by the
management No.1. He has further stated that the work done by him is perennial in nature. While adducing
evidence the workman has successfully proved that for the relevant calendar year of his engagement he had
completed 240 days of work and there by duly discharged the burden put on him to prove that during a calendar
year he had discharged work for 240 days more(2006 SCC page 967, municipal counsel Sujanpur vs.
SURINDER KUMAR relied )

A question may come up regarding the regularization of casual or contractual employees against
regular vacancies in view of the restriction imposed in the case of Secretary of state karnatak vs. Uma Devi
reported in 2006) 4 SCC Pagel. In the said judgment the constitution bench of the Hon’ble Supreme Court
have held that the appointment of the contractual employees and their regularization in service is not an
automatic process. But the case of Uma devi referred supra came to be discussed in a later judgment by the
Hon’ble Supreme Court in the case of Maharashtra SRTC vs. Casteribe Rajya Parivahan Karmchari
Sangathana (2009) 8 SCC Page 556. In that judgment the issue before the Hon’ble Supreme Court was with
regard to the jurisdiction of the industrial court to give status wages and all other benefits of permanency to the
workman who had been serving for years as cleaners in the corporation in temporary capacity. Relying upon
Uma Devi a plea was raised that granting of permanent status to the casual workers/daily wager was not
sustainable in law. Repealing the aforesaid argument the supreme court in Para No. 32 and 33 of the judgment
of Maharashtra SRTC referred supra observed as under:-

“32. The power given to the Industrial and Labour Courts under Section 30 is very wide and
affirmative action mentioned therein is inclusive and exhaustive. Employing badlis, casuals or
temporaries and to continue them as such for years, with the object of depriving them of the status and
privileges of permanent employees is an unfair labour practice on the part of the employer under Item 6
of Schedule IV. Once such unfair labour practice on the part of the employer is established in the
complaint, the Industrial and Labour Courts are empowered to issue preventive as well as positive
direction to an erring employer.

“33. The provisions of MRTU and PULP Act and the powers of Industrial Labour Courts
provided therein were not at all under consideration in the case of Uma Devil. As a matter of fact, the
issue like the present one pertaining to unfair labour practice was not at all referred, considered or
decided in Uma Devil. Unfair labour practice on the part of the employer in engaging employees as
badlies, casuals or temporaries and to continue them as such for years with the object of depriving them
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of the status and privileges of permanent employees as provided in Item 6 of Schedule IV and the power
of Industrial and Labour Courts under section 30 of the Act did not fall for adjudication or consideration
before the constitution Bench”.

Again the Hon’ble Supreme Court in another case Hari Nandan Prasad vs. employer I/R to
management of Food Corporation of India and another reported in AIR 2014 SC 1848, wherein the issue
was as to whether the Labour Court Tribunal has the jurisdiction to order regularization of the workman was
considered in the context of the provision of the Act and the decision of the constitution bench in the case of
Uma Devi and the Hon’ble Court came to hold that the powers conferred upon the Industrial Tribunal/Labour
Court under the ID Act are quite wide. The Act deals with industrial Disputes, provides for conciliation,
adjudication, and settlements, and regulates the rights of the parties and the enforcement of the award and
settlement. Not only that way back in the year 1950 in the case of Bharat Bank Limited vs. Employees of
Bharat Bank reported in (1950) LLJ 921 The Hon’ble Supreme Court had observed:

“In settling the disputes between the employers and the workmen, the function of the Tribunal is not confined to
administration of justice in accordance with law. It can confer rights and privileges on either party which it
considers reasonable and proper, though they may not be within the terms of any existing agreement. It has not
merely to interpret or give effect to the contractual rights and obligations of the parties. It can create new rights
and obligations between them which it considers essential for keeping industrial peace.”

In the above said background and on considering the different pronouncements of Hon’ble Apex
Court, while reverting to the facts of the present case, the grievance of the claimant is that he was working as
casual workers against the permanent vacancy and the nature of the duty discharged by him was perennial in
nature. But the management in order to deprive him of his right to be permanent and regularization illegally
terminated his service.

Hence, for the foregoing reasons it is concluded that the claimant/workman was subjected to unfair
labour practice by the management. There was a gross violation of the provision of Section 25-G of the ID Act.
He having discharged the duty perennial in nature, for more than 240 days in a calendar year, this tribunal while
following the judgment of the Apex Court in the case of Hari Nandan Prasad referred supra feels it proper to
exercise its jurisdiction to order the regularization of the workman who was initially appointed as a casual
workers and continued to work for 09 years and also worked for more than 240 days in the calendar years
preceding to his termination. The issue is accordingly answered in favour of the claimant. Hence, ordered.

ORDER

The reference is accordingly answered in favour of the claimant. The management is directed to
reinstate the claimant into service with continuity thereof from the date of illegal termination and pay the arrear
salary for the intervening period between termination and reinstatement at the rate of 40% of the last drawn
wage. The management is further directed to release the unpaid salary of the claimant for the month of August
2010 at the rate of his last drawn salary and to extend the benefits of EPF and ESI etc alongwith other service
benefits like paid leave, bonus etc. on reinstatement. The management is further directed to give effect to the
direction given in this award within one month from the date of publication of the award failing which the
management shall be liable to pay the wage to the claimant at the rate of his last drawn wage from the date of
termination and till the reinstatement is made alongwith interest @ 9% per annum from the date of accrual and
till the payment is actually made. Send a copy of this award to the appropriate government for notification as
required under section 17 of the ID act 1947.

The reference is accordingly answered.

Dictated & Corrected by me.

PRANITA MOHANTY, Presiding Officer

T3 feeett, 5 fRmwav, 2022
T, 1288.—sf=n @are st Ty, 1947 (1947 &1 14) & =T 17 F AqaT H

Frald TLRTE TOE AT Y2Iera® Faee ofies, Tauny 9% (U); J99 08 ST,
THUUH T (T19) F TGS & Gag (Harsrenl e = TET FAR T AT FTarar T4, TaUed 7
(4STTE) F S Agae § ARy e Fars & Fer aeE Rt SfeEor v 99 AreErad-1,
FERTE & d=Te (€. 16/2021) TRTTAT FLdT 2

[6. Z-16025/04/2022-IR(M)]
i A F1e4, a< ai=4

New Delhi, the 5th December, 2022

S.0. 1288.—1In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 16/2021) of the Central Government Industrial
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Tribunal/Labour Court-1, Chandigarh now as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of M/s Bharat Petroleum Corporation Ltd., SAS Nagar (Punjab); M/s
KS Enterprises, SAS Nagar (Punjab) and Shri Pardeep Kumar S/o Jawala Ram, SAS Nagar (Punjab).

[No. Z-16025/04/2022-1R(M)]
ASHISH KUMAR YADAV, Under Secy.
ANNEXURE

IN THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-I,
CHANDIGARH.

Present: Sh. J.K. Tripathi, Presiding Officer.
ID No.16/2021
Registered on:-05.07.2021
(Direct Filing under Section 2A)

Sh. Pardeep Kumar S/o Jawala Ram R/o Prem Naga Lalru Mandi, the. Derabassi, Distt. SAS Nagar
(8728031637, 6283730545)

Clo Vinod Chudh Labour Law Advisor, Authorised Representative, Office Lalru Mandi, The. Derabassi, Distt.
SAS Nagar (9356085005) ....Workman

Versus

1. M/S Bharat Petroleum Corporation Ltd.
(LPG Bottling Plant) Vill. Tiwana, PO,
Lalru The. Derabassi ,

2. Distt. SAS Nagar Through its MD/GM

3. M/s KS Enterprises Through its Prop.
C/o M/s Bharat Petroleum Corporation Ltd.
(LPG Baottling Plant) Vill. Tiwana,
PO, Lalru The. Derabassi,
Distt. SAS Nagar ...Respondents/Managements
Order

Passed On:- 08/09.11.2022

1. The workman has directly filed this claim petition under Section 2-A of the Industrial Disputes Act,
1947, in pursuance of the certificate issued by the Assistant Labour Commissioner, (Central) Chandigarh,
dated 07.12.2020. The workman has filed demand notice U/s 2-A of the Industrial Disputes Act, 1947 in
regard to illegal, Arbitrarily & Wrongful termination b for reinstatement with continuity of service and with
full back wages & All consequential benefits including seniority.

2. The workman Sh. Pardeep Kumar S/o Jawala Ram himself signed application on 11.10.2022, he has
moved and requested before the Tribunal that he does not want to pursue the case. It has also been submitted
by Respondent No.2 that he has no objection. Statement of the workman has also been recorded. Workman
is not interested to carry on the case.

4, Let copy of this award be sent to the Appropriate Government as required under Section 17 of the
Act for publication.

J.K. TRIPATHI, Presiding Officer

T2 foeety, 5 fowae, 2022

T, 1289, 3= @are sffafaaw, 1947 (1947 &1 14) #F =T 17 F AqaT H
Feal T TR USSR (ed STALHey, HEH ATUASTHT [Ifee, sihera (eTd) & Y947 & 9493
TSIt 3fiT =fT oM rHer TSI TS, 9% ([50d) & a9 siqad # FiEe st @ar § =g
TCHTY AT FTAFIOT U FH/ ~ATATAT, AGHITATE & =1 (T 5. 85/2019) TehTira Fft

[&. L-30012/14/2019-IR(M)]

el FHTE ATEq, A< g=a
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New Delhi, the 5th December, 2022

S.0. 1289.—1In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 85/2019) of the Central Government Industrial
Tribunal/Labour Court, Ahmedabad now as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of The Executive Director, M/s ONGC Ltd., Ankleshwar (Gujarat) and
Shri Shah Dharmesh Rajpalbhai, Bharuch (Gujarat).

[No. L-30012/14/2019-IR(M)]
ASHISH KUMAR YADAV, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL- CUM- LABOUR COURT,
AHMEDABAD

Present: Sunil Kumar Singh-I,
Presiding Officer,
CGIT cum Labour Court,
Ahmedabad,
Dated : 10.11.2022
Reference: (CGITA) No- 85/2019

The Executive Director,

M/s ONGC Ltd.,

Ankleshwar Asset,

Ankleshwar (Gujarat)-390010 .... First Party

Shri Shah Dharmesh Rajpalbhai,

36, Sai Baba Krupa,

Ganga Jamna Society,

B/h. Ginwala High School,

Ankleshwar,

District — Bharuch (Gujarat) .... Second Party

Adv. for the First Party employer : Shri K. V. Ghadia & Shri M. K. Patel
Adv. for the Second Party workman : None
AWARD

The Government of India/Ministry of Labour, New Delhi by reference adjudication Order
No. L-30012/14/2019-IR(M) dated 20.05.2019 referred the dispute for adjudication to the Industrial
Tribunal, Ahmedabad (Gujarat) in respect of the matter specified in the Schedule:

SCHEDULE

“Whether the termination/disengagement of the services of Shri Shah Dharmesh
Rajpalbhai w.e.f. 30.10.2015 by the management of ONGC Ltd., Ankleshwar is legal,
just and proper? If not, to what relief the concerned workman Shri Shah Dharmesh
Rajpalbhai is entitled to?”

1. Today, the matter was called out. First Party employer represented through Ld. Counsels Shri K. V.
Gadhia and Shri M. K. Patel. None responded for Second Party / Workman. The reference dates back to
20.05.2019. The notice Ex. 2 was served on both the parties vide acknowledgements Ex. 3 and 4, wherein the
second party was asked to submit the statement of claim on 06.11.2019. Second Party / workman has been
afforded more than 10 opportunities to file his statement of claim, but for no avail. It appears that the Second
Party workman is not interested to proceed further in the matter.

2. The reference is accordingly disposed of in absence of statement of claim and evidence, with the
observation that termination of services of Shri Shah Dharmesh Rajpalbhai w.e.f. 30.10.2015 by First Party
employer is legal, just and proper.

3. Let two copies of the Award be sent to the Appropriate Government for the needful and for
publication.

SUNIL KUMAR SINGH-I, Presiding Officer
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72 faeett, 5 fmeaw, 2022

F.AT. 1290.—sf=ne fEaTe sffafaaw, 1947 (1947 &1 14) #F =T 17 F Aqa<T &
Feal T FLHRY UISHaed STaeey, H99 Auaset e, siseray (9d) & Jaeads & d93
ATt oY =t 7ee TNAFHATT FTATAATA, SeheraT ([Od) & 919 e § [iee et Fane
T e TR SR AR U o =7, AgHaTETs & u=1e (Had &, 86/2019) Yerfara
FLAT Bl

[€. L-30012/15/2019-IR(M)]
el A A1e4, < q=a

New Delhi, the 5th December, 2022

S.0. 1290.—in pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. (86/2019) of the Central Government Industrial
Tribunal/Labour Court, Ahmedabad now as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of The Executive Director, M/s ONGC Ltd., Ankleshwar (Gujarat) and
Shri Patel Tejashkumar Jashvantlal, Ankleshwar (Gujarat).

[No. L-30012/15/2019-1R(M)]
ASHISH KUMAR YADAV, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL -CUM- LABOUR COURT,
AHMEDABAD

Present: Sunil Kumar Singh-I,
Presiding Officer,
CGIT cum Labour Court,
Ahmedabad,
Dated : 10.11.2022
Reference: (CGITA) No- 86/2019

The Executive Director,

M/s ONGC Ltd.,

Ankleshwar Asset,

Ankleshwar (Gujarat)-390010 .... First Party

Shri Patel Tejashkumar Jashvantlal,

56/57, Mahavirnagar,

Juna Diva Road,

Ankleshwar (Gujarat)-393001 ...Second Party

Adv. for the First Party employer : Shri K. V. Ghadia & Shri M. K. Patel
Adv. for the Second Party workman : None

AWARD

The Government of India/Ministry of Labour, New Delhi by reference adjudication Order
No. L-30012/15/2019-IR(M) dated 20.05.2019 referred the dispute for adjudication to the Industrial
Tribunal, Ahmedabad (Gujarat) in respect of the matter specified in the Schedule:

SCHEDULE

“Whether the termination/disengagement of the services of Shri Patel Tejashkumar
Jashvantlal w.e.f. 30.10.2015 by the management of ONGC Ltd., Ankleshwar is legal, just
and proper? If not, to what relief the concerned workman Shri Patel Tejashkumar
Jashvantlal is entitled to?”

1. The reference dates back to 20.05.2019. Both the parties were issued notices by registered post. The
notice Ex. 2 was served on both the parties by acknowledgements Ex. 3 and 4, wherein the second party was
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asked to submit the statement of claim on 06.11.2019 but till date despite giving more than 10 opportunities
for submitting statement of claim, the second party workman has not preferred to submit the statement of
claim. Thus it appears that the second party workman has not been willing to proceed with the case.

2. Therefore, the reference is disposed of in the absence of the statement of claim and evidence, if any, of
the second party, with the observation as under: “the termination/disengagement of the services of Shri Patel
Tejashkumar Jashvantlal w.e.f. 30.10.2015 by the management of ONGC Ltd., Ankleshwar is legal, just and
proper”.

3. Let two copies of the Award be sent to the Appropriate Government for the needful and for
publication.

SUNIL KUMAR SINGH-I, Presiding Officer
< fawel, 5 famwere, 2022

FLAT. 1291.—sf=nes f@are sffafaaw, 1947 (1947 &1 14) & =T 17 F aqa<T &
FeRIT LA TSR ed STy, Heg Auasitat fofies,  sieray (o) & J&99aa & 995
RSt ST o 9o WAFH ST, 989 ([50d) & a9 aqad § AfEy et Fae o
FeA T AT AT ATAHT T FH AT, AZHITETE & d4TS (Fa9 TeaT 87/2019) THTTaT
FLAT Bl

[¥. L-30012/16/2019-IR(M)]

AT FH A1, a2 qi=T

New Delhi, the 5th December, 2022

S.0. 1291.— In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 87/2019) of the Central Government Industrial
Tribunal/Labour Court, Ahmedabad now as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of The Executive Director, M/s ONGC Ltd., Ankleshwar (Gujarat) and
Shri Patel Pareshkumar Ambalal, Bharuch (Gujarat).

[No. L-30012/16/2019-IR(M)]
ASHISH KUMAR YADAV, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL- CUM- LABOUR COURT,
AHMEDABAD

Present: Sunil Kumar Singh-I,

Presiding Officer,
CGIT cum Labour Court,
Ahmedabad,
Dated : 10.11.2022
Reference: (CGITA) No- 87/2019

The Executive Director,

M/s ONGC Ltd.,

Ankleshwar Asset,

Ankleshwar (Gujarat)-390010 ...First Party

\%

Shri Patel Pareshkumar Ambalal,

R/o. Narmada Falia,

At/Post-Zadeshwar,

Tal. & District — Bharuch (Gujarat)-392011 .... Second Party

Adv. for the First Party employer : Shri K. V. Ghadia & Shri M. K. Patel
Adv. for the Second Party workman : None
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AWARD

The Government of India/Ministry of Labour, New Delhi by reference adjudication Order No. L-
30012/16/2019-1R(M) dated 20.05.2019 referred the dispute for adjudication to the Industrial Tribunal,
Ahmedabad (Gujarat) in respect of the matter specified in the Schedule:

SCHEDULE

“Whether the termination/disengagement of the services of Shri Patel
Pareshkumar Ambalal w.e.f. 30.10.2015 by the management of ONGC Ltd.,
Ankleshwar is legal, just and proper? If not, to what relief the concerned workman
Shri Patel Pareshkumar Ambalal is entitled to?”

1. The reference dates back to 20.05.2019. Both the parties were issued notices by registered post. The
notice Ex. 2 was served on both the parties, wherein the second party was asked to submit the statement of
claim on 06.11.2019 but till date despite giving more than 10 opportunities for submitting statement of claim,
the second party workman has not preferred to submit the statement of claim. Thus it appears that the second
party workman has not been willing to proceed with the case.

2. Therefore, the reference is disposed of in the absence of the statement of claim and evidence, if any, of
the second party, with the observation as under: “the termination/disengagement of the services of Shri Patel
Pareshkumar Ambalal w.e.f. 30.10.2015 by the management of ONGC Ltd., Ankleshwar is legal, just and
proper”.

3. Let two copies of the Award be sent to the Appropriate Government for the needful and for
publication.

SUNIL KUMAR SINGH-I, Presiding Officer

72 faeett, 5 fRmeaw, 2022

FAT. 1292 =i fEare Afafaaw, 1947 (1947 #T1 14) #F =T 17 F aq@<T &
TR LA TSR ed STy, Hag Auasitat fofies,  sieray (o) & Y990 & 994
TSttt STTAT TAUET FEH, 9% ([OI0d) & d19 dqae § A< e @are § v
AT AR ATTHLT T AH FTATAT, AZHIAE 6 GATe (Ha §. 88/2019) FT THTIAT FHeat
2l

[€. L-30012/17/2019-IR(M)]

9T FHTT 714, AT qf=a

New Delhi, the 5th December, 2022

S.0. 1292.—1In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 88/2019) of the Central Government Industrial
Tribunal/Labour Court, Ahmedabad now as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of The Executive Director, M/s ONGC Ltd., Ankleshwar (Gujarat) and
Smt. Shobha Yashwant Kadam, Bharuch (Gujarat).

[No. L-30012/17/2019-1R(M)
ASHISH KUMAR YADAYV, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL -CUM- LABOUR COURT,
AHMEDABAD

Present: Sunil Kumar Singh-1, Presiding Officer,
CGIT cum Labour Court,
Ahmedabad,
Dated : 10.11.2022
Reference: (CGITA) No- 88/2019

The Executive Director,
M/s ONGC Ltd.,
Ankleshwar Asset,
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Ankleshwar (Gujarat)-390010 .... First Party

Smt. Shobha Yashwant Kadam,

169, Maruti Nagar,

Village — Andada,

Ankleshwar,

District — Bharuch (Gujarat) .... Second Party

Adv. for the First Party employer : Shri K. V. Ghadia & Shri M. K. Patel
Adv. for the Second Party workman : None
AWARD

The Government of India/Ministry of Labour, New Delhi by reference adjudication Order
No. L-30012/17/2019-IR(M) dated 20.05.2019 referred the dispute for adjudication to the Industrial Tribunal,
Ahmedabad (Gujarat) in respect of the matter specified in the Schedule:

SCHEDULE

“Whether the termination/disengagement of the services of Smt. Shobha
Yashwant Kadam w.e.f. 30.10.2015 by the management of ONGC Ltd,,
Ankleshwar is legal, just and proper? If not, to what relief the concerned
workman Smt. Shobha Yashwant Kadam is entitled to?”

1. The reference dates back to 20.05.2019. Both the parties were issued notices by registered post. The
notice Ex. 2 was served on both the parties by acknowledgements Ex. 3 and 4, wherein the second party was
asked to submit the statement of claim on 06.11.2019 but till date despite giving more than 10 opportunities for
submitting statement of claim, the second party workman has not preferred to submit the statement of claim.
Thus it appears that the second party workman has not been willing to proceed with the case.

2. Therefore, the reference is disposed of in the absence of the statement of claim and evidence, if any, of
the second party, with the observation as under: “the termination/disengagement of the services of Smt. Shobha
Yashwant Kadam w.e.f. 30.10.2015 by the management of ONGC Ltd., Ankleshwar is legal, just and proper”.

3. Let two copies of the Award be sent to the Appropriate Government for the needful and for
publication.

SUNIL KUMAR SINGH-I, Presiding Officer

T e, 5 R, 2022

FL.IM. 1293 =i fEare AfafaaT (1947 &1 14) FF 9T 17 F ATET H Feaid
Wwﬁﬁﬂqﬁam HHE AuAsEl forfies, sieray (E0d) F TaeaT & gag A
A ot 9T TATIHHTT Ao T, F& ([STd) & A= Tqae § Mg sfrenties Fare & FarT awww
ST TR0 U AH ~ATATAT, AZHITATR 6 GATe (T F. 90/2019) Tl THTIAT FeT 2l

[, L-30012/19/2019-IR(M)]

el FHTE AT, Ja 9f=a
New Delhi, the 5th December, 2022

S.0. 1293.—1In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 90/2019) of the Central Government Industrial
Tribunal/Labour Court, Ahmedabad now as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of The Executive Director, M/s ONGC Ltd., Ankleshwar (Gujarat) and
Shri Pal Praveenkumar Lalluram, Bharuch (Gujarat).

[No. L-30012/19/2019-IR(M)]
ASHISH KUMAR YADAYV, Under Secy.
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL -CUM -LABOUR COURT,
AHMEDABAD

Present: Sunil Kumar Singh-1, Presiding Officer,
CGIT cum Labour Court,
Ahmedabad,
Dated : 10.11.2022
Reference: (CGITA) No- 90/2019

The Executive Director,

M/s ONGC Ltd.,

Ankleshwar Asset,

Ankleshwar (Gujarat)-390010 .... First Party

Shri Pal Praveenkumar Lalluram,

9, Padmavati Nagar,

Rajpipla Road,

District — Bharuch (Gujarat) .... Second Party

Adv. for the First Party employer : Shri K. V. Ghadia & Shri M. K. Patel
Adv. for the Second Party workman : None
AWARD

The Government of India/Ministry of Labour, New Delhi by reference adjudication Order
No. L-30012/19/2019-IR(M) dated 20.05.2019 referred the dispute for adjudication to the Industrial
Tribunal, Ahmedabad (Gujarat) in respect of the matter specified in the Schedule:

SCHEDULE

“Whether the termination/disengagement of the services of Shri Pal
Praveenkumar Lalluram w.e.f. 30.10.2015 by the management of ONGC Ltd.,
Ankleshwar is legal, just and proper? If not, to what relief the concerned
workman Shri Pal Praveenkumar Lalluram is entitled to?”

1. The reference dates back to 20.05.2019. Both the parties were issued notices by registered post. The
notice Ex. 2 was served on both the parties by acknowledgements Ex. 3 and 4, wherein the second party was
asked to submit the statement of claim on 06.11.2019 but till date, despite giving more than 10 opportunities for
submitting statement of claim, the second party workman has not preferred to submit the statement of claim.
Thus it appears that the second party workman has not been willing to proceed with the case.

2. Therefore, the reference is disposed of in the absence of the statement of claim and evidence, if any, of
the second party, with the observation as under: “the termination/disengagement of the services of Shri Pal
Praveenkumar Lalluram w.e.f. 30.10.2015 by the management of ONGC Ltd., Ankleshwar is legal, just and
proper”.

3. Let two copies of the Award be sent to the Appropriate Government for the needful and for
publication.

SUNIL KUMAR SINGH-I, Presiding Officer
e fawelt, 5 fRmwav, 2022
FLAT. 1294 3= @are sTfafaaw, 1947 (1947 &1 14) & =T 17 F AqaT #

Fea T AT TSI [ed STIFeT, HaH AUAsier [ofies, sihera? (OITd) & Taeas & 993
RSt &l =t F9mET FaTs SATATE, e (Toa) & aF aqag § [y sfenfes Gae o
Feald TCHRTY ST SATEHTT U 7 =ATATAT, AgHaTae =T (Fad &, 91/2019) T TeHriara
FLAT Bl

[¥. L-30012/20/2019-IR(M)

el FHTE AT, Ja< gi=a
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New Delhi, the 5th December, 2022

S.0. 1294.—1In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 91/2019) of the Central Government Industrial
Tribunal/Labour Court, Ahmedabad now as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of The Executive Director, M/s ONGC Ltd., Ankleshwar (Gujarat) and
Shri Vasava Kanubhai Chhanabhai , Bharuch (Gujarat).

[No. L-30012/20/2019-IR(M)]
ASHISH KUMAR YADAV, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT,
AHMEDABAD

Present: Sunil Kumar Singh-I, Presiding Officer,
CGIT cum Labour Court,
Ahmedabad,
Dated : 10" November, 2022
Reference: (CGITA) No- 91/2019

The Executive Director,

M/s ONGC Ltd.,

Ankleshwar Asset,

Ankleshwar (Gujarat)-390010. .....First Party

Shri Vasava Kanubhai Chhanabhai,

46, Punitnagar Society,

Nr. Pushpakunj Society,

Ankleshwar,

District — Bharuch (Gujarat)-393001 .... Second Party

Adv. for the First Party employer : Shri K. V. Ghadia & Shri M. K. Patel
Adv. for the Second Party workman : None

AWARD

The Government of India/Ministry of Labour, New Delhi by reference adjudication Order
No. L-30012/20/2019-IR(M) dated 20.05.2019 referred the dispute for adjudication to the Industrial
Tribunal, Ahmedabad (Gujarat) in respect of the matter specified in the Schedule:

SCHEDULE

“Whether the termination/disengagement of the services of Shri Vasava Kanubhai
Chhanabhai, w.e.f. 30.10.2015 by the management of ONGC Ltd., Ankleshwar is
legal, just and proper? If not, to what relief the concerned workman Shri Vasava
Kanubhai Chhanabhai, is entitled to?”

1. The reference dates back to 20.05.2019. Both the parties were issued notices by registered post. The
notice Ex. 2 was served on both the parties vide acknowledgements Ex. 3 and 4, wherein the second party was
asked to submit the statement of claim on 06.11.2019 but till date despite giving more than 10 opportunities for
submitting statement of claim, the second party workman has not preferred to submit the statement of claim.
Thus it appears that the second party workman has not been willing to proceed with the case.

2. Therefore, the reference is disposed of in the absence of the statement of claim and evidence, if any, of
the second party, with the observation as under: “the termination/disengagement of the services of Shri Vasava
Kanubhai Chhanabhai, w.e.f. 30.10.2015 by the management of ONGC Ltd., Ankleshwar is legal, just and
proper”.

3. Let two copies of the Award be sent to the Appropriate Government for the needful and for
publication.

SUNIL KUMAR SINGH-I, Presiding Officer
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7% feeett, 5 feweaw, 2022

FAT. 1295 3=t f@are sTfafaaw, 1947 (1947 #T1 14) & =T 17 F Aqa<T &
Feal T AR TSI fed STavaes, Had Aruasi|l  forfies, siheras () & Ja9aT & 995
TSt 3T ot 927 Teva g e THMATS, 9o ([OI0d) & a4 oqad § Mieg st e #
Fea T qLRTE S AT U 9| =A7ed, AgHardrs 9= (Fa9 |, 89/2019) &1 Yrfara
FLAT B |

[¥. L-30012/18/2019-IR(M)]

AT A A1=4, a2 q=a

New Delhi, the 5th December, 2022

S.0. 1295.—in pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 89/2019) of the Central Government Industrial
Tribunal/Labour Court, Ahmedabad now as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of The Executive Director, M/s ONGC Ltd., Ankleshwar (Gujarat) and
Shri Patel Rajendrakumar Rameshbhai, Bharuch (Gujarat).

[No. L-30012/18/2019-IR(M)]
ASHISH KUMAR YADAV, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT,
AHMEDABAD

Present: Sunil Kumar Singh-1, Presiding Officer,
CGIT cum Labour Court,
Ahmedabad,
Dated : 10" November, 2022

Reference: (CGITA) No- 89/2019

The Executive Director,

M/s ONGC Ltd.,

Ankleshwar Asset,

Ankleshwar (Gujarat)-390010. ...First Party

Shri Patel Rajendrakumar Rameshbhai,

570, G.H.B. Surti Bhagod,

Ankleshwar,

District — Bharuch (Gujarat) .... Second Party

Adv. for the First Party employer : Shri K. V. Ghadia & Shri M. K. Patel
Adv. for the Second Party workman : None
AWARD

The Government of India/Ministry of Labour, New Delhi by reference adjudication Order
No. L-30012/18/2019-IR(M) dated 20.05.2019 referred the dispute for adjudication to the Industrial
Tribunal, Ahmedabad (Gujarat) in respect of the matter specified in the Schedule:

SCHEDULE

“Whether the termination/disengagement of the services of Shri Patel
Rajendrakumar Rameshbhai w.e.f. 30.10.2015 by the management of ONGC
Ltd., Ankleshwar is legal, just and proper? If not, to what relief the concerned
workman Shri Patel Rajendrakumar Rameshbhai is entitled to?”

1. The reference dates back to 20.05.2019. Both the parties were issued notices by registered post. The
notice Ex. 2 was served on both the parties vide acknowledgements Ex. 3 and 4, wherein the second party was
asked to submit the statement of claim on 06.11.2019 but till date despite giving more than 10 opportunities for
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submitting statement of claim, the second party workman has not preferred to submit the statement of claim.
Thus it appears that the second party workman has not been willing to proceed with the case.

2. Therefore, the reference is disposed of in the absence of the statement of claim and evidence, if any, of
the second party, with the observation as under: “the termination/disengagement of the services of Shri Patel
Rajendrakumar Rameshbhai w.e.f. 30.10.2015 by the management of ONGC Ltd., Ankleshwar is legal, just and
proper”.

3. Let two copies of the Award be sent to the Appropriate Government for the needful and for
publication.

SUNIL KUMAR SINGH-I, Presiding Officer

72 faeett, 5 fmeaw, 2022

FLAT. 1296 —s3f=NRF fGare sfaf==m, 1947 (1947 &1 14) H g0 17 F a7 |
FAd AT HEOH Hed dAgIerad HRAre, o Afhe, d@ds; Ha9 ded qavgseT
FIIILL, FHITILE SR, 7S [Goell & THIAT % GG [FITSh] 3T TALA Tohedl, Hed JILGISET
FRALA ATHE FAT T, TEAS, & 919 Aqag 7 [ sfrenfties Fam § F=a aew =t
ATAFTIT U AW ATITAT, TGS, o TATE (H2 7. 06/2017) T THTIAT FAT 2

[. L-42011/11/2016-IR(M)]
AT A AT, a2 qi=T

New Delhi, the 5th December, 2022

S.0. 1296.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 06/2017) of the Central Government Industrial
Tribunal/Labour Court, Lucknow now as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of M/s Central Warehousing Corporation, Regional Office, Lucknow;
M/s Central Warehousing Corporation, Corporate Office, New Delhi and The General Secretary, Central
Warehousing Corporation Shramik Kalyan Sangh, Lucknow.

[No. L-42011/11/2016-1R(M)]
ASHISH KUMAR YADAYV, Under Secy.
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL —-CUM- LABOUR COURT, LUCKNOW
Present: JUSTICE ANIL KUMAR Presiding Officer
1.D. No. 06/2017
Ref. No. L-42011/11/2016-IR (M) dated: 02.02.2017
BETWEEN

The General Secretary
Central Warehousing Corporation Shramik Kalyan Sangh
Lucknow Region, 4/387, Virat Khand
Gomti Nagar, Lucknow (UP) 226010.
AND

1. The Regional Manager
M/s Central Warehousing Corporation,
Regional Office, Vibhuti Khand, Gomti Nagar,
Lucknow (UP) 226010
2. Managing Director
Central Warehousing Corporation, Corporate Office, 4/1,
Siri Institutional Area,
August Kranti Marg, Haus Khas
New Delhi — 110016.
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AWARD

By order No. L-42011/11/2016-IR (M) dated: 02.02.2017 the present industrial dispute has been
referred for adjudication to this Tribunal in exercise of the powers conferred by clause (d) of sub-section (1)
and sub-section (2A) of Section 10 the Industrial Disputes Act, 1947 (14 of 1947) by the Central Government,
with following schedule:

“HT YqeEd, Feq AR A, 9E Reelt 7 F@ws g off 7= R, 9=r
T Aof1-1 F w5 srefersn, 78 9= TR FT ST TRIS T =T 9 sqrsiT & /e
FIEHTE  FHAT 9 NAT Foregone AT AT ST =Iai~a wd g &2 afe 7gi av
Tt 36T TgaT T U1 FT gHPAR 827

Accordingly, an industrial dispute No. 06/2017 has been registered on 27.02.2017.

Submissions on behalf of the applicant/workman:

On behalf of the workman, it has been submitted that the workman, who has been working on the post
of WAG-I at Basti, by an order dated 30.07.2015, issued by the Asstt. General Manager (Estt.), Central
Warehousing Corporation, New Delhi (hereinafter referred to as Corporation) in which it was mentioned that
with the approval of the Competent Authority the persons whose names find place in the said list, working as
WAG-I are promoted to the post of Jr. Suptd. In the pay scale of Rs. 11200-30600 (IDA) w.e.f. from the date
they take over charge of the post.

In the said list the name of the workman/claimant finds place at serial no. 80.

Thereafter on 04.08.2015, in pursuance to the order dated 30.07.2015, Sr. Asstt. General Manager (Admin) of
Corporation, Lucknow issued an order by which the workman Nand Kishore was posted at Naini. In the said
order it was also mentioned that he should join his duties at new place of posting and submit joining report to
all concerned immediately.

On behalf of the workman, it is submitted that after passing of the order dated 04.08.2015 by which he
was transferred by way of promotion at Naini, he made a representation dated 1308.2016 to the Regional
Manager of the Corporation, Regional Office, Lucknow inter alia requesting therein that keeping in view his
family condition, the place of his transfer from Naini may be changed to Gorakhpur.

However, no heed had been paid, so, he again made a representation in this regard on 26.09.2015 to
Regional Manager of the Corporation, disposed of by order dated 01.10.2015, passed by the Asstt. General
Manger (Estt) of the Corporation, New Delhi, quoted herein below:

“Memorandum

Shri Nand Kishore, WAG-I, CW, Basti may refer to Office Order of even number dated 30/7/2015 vide
which he has been promoted to the post of Jr. Supdt. and his further place of posting to be decided by
RM.

In this connection, it has been observed that he has not joined his duty as Jr. Supdt. so far. The
Competent Authority has desired that he should join his duty as Jr. Supdt. by 15/10/2015 failing which
it will be presumed that he is not interested to join on his promotion and his promotion will be treated
as foregone and he will not be considered for promotion for a further period of two years from the
date of issue of said order dated 30/7/15.”

After receiving the said order, workman/claimant requested the Depot Manager, CWC, Basti under
whom he was posted to relieve him, in order to join at Nani, no heed was paid by the said authority.

So, he made a request to the Regional Manager (In charge) of the Corporation, Regional Office at
Lucknow requesting therein to issue necessary directions to the Depot Manager, Basti for relieving him.

In view of said facts on 13.10.2015 a letter was issued by Regional Manager (In charge), CWC,
Regional Office, Lucknow to Depot Manager, Basti directing that he may relieve the applicant/workman
immediately who is working under him in order to enable him to join on the transferred post on 15.10.2015
otherwise in pursuance to letter dated 01.10.2015, if he is not relied in time in that condition if any claim is
made by Nand Kishore then in that circumstance he (Depot Manager) shall be responsible.

In spite of the said letter the Depot Manager, CWC, Basti does not relieved him so workman made a
written request dated 14.10.2015 (A-8) to the Depot Manager, CWC, Basti to relieve him from duty in order to
enable him to join at the transferred place on 15.10.2015; but, he was not relieved by the Depot Manager, Basti.
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Thereafter, a letter dated 16.01.2016 (A-11) has been issued by the Sr. Asstt. Manager (Admin), on
behalf of the Regional Manager, CWC, Regional Officer, Lucknow to Depot Manager, CWC, Basti, relevant
portion of the same is quoted as under:

“HFT USRI, T T UGEY [T FHART SFIT FIAAT 3 SR G 3 Fex & 1077 WIHIART 8, 3% ot 7 CHIRT FE
forg 3117 & ZRT g TE R T 8

1. 579030 fFs, #w srefiar, Fosyo, Fwdt & Fo¥o, TRAT

2. 4 BI2 71T, YUER GergF1, Fovo, T & Fo¥o, IMETT

3. & 3T T, SR @ETErE L, @osfo, awd & Fovo, FHRATIT

4. ot 7 atiaT arE, #0d0-1, 30 v, Fwd & Fovyo, TRAR

5 5t 5= 5w, wveR @Erae 1, 3 vo, et & Fovo, T (FAF s7EfaH 97 W YGI~IT )

ST FHATRET & SR & FEa-4 § S9! Geire & st 8 1 3% femrw 22.01.2016 7% 73 commaka e & g Fregs
3 A CAIRT FHARAT F1 FEE T e s 8 at feare 22.01.2016 &1 srre § ©ve e o fat aratar & ar
fergr s 1

On behalf of the claimant, it has been argued that after issuance/receiving of the said letter he got his
ticket reserved (PNR No. 221423215) Train No. & Name 15004/Chauri Chaura Exp, in order to join at Naini
(the said document has been annexed at annexure no. A-12 (not denied by the respondent)

Thereafter, on 22.01.2016 an order was passed by Sr. Asstt. Manager (Admin), on behalf of the
Regional Manager, CWC, Regional Officer, Lucknow, reproduced hereunder:

“fEr: ST USRTE, G § CHIRIRT FHARE B FAGEH FC @ T |
wEi,

&7 FrafeT & vaie T 3563 7% 16.01.2016 #7 g<v 7 fowa aregw @ 7 sd=iiar a7 o7 22.01.2016
oI FAH B 73T 2 7797 o |

1. 47 @& &5, FAT orefiar®, F¥o, aed @ & TRETT

2. ot B2 I, YUK GErgH o, FEd & F, I

3. o 3T T, SR wEErEl % awdt & gARATTS

4. ot 77 atiaT A, o, @ -1, aed G F 7o, TRAR

5. & 7 fF9IT YUSK TeT Tt & 3. o, I (FH 7efaidh 77 W gai~d
7

3% 77 & #7 e 05 4t 7 39K $98K Geras fo8 Tei=ld W & S9! W H9R T80 97 | [F90a HiaT & F9ReT
CWC/1-15(Prom)/Estt/2674 faiw 01.10.2015 (97 deaegnr 3¢ @ gfaa far 7or or f& @ & R
15.10.2015 7% gei=ta o %35 srefierd & 93 W FR TV 76 A & at 37% gai~ia w Foregone @ forar s |

% G5 7 AT FEicT @ Frat #1 T, [5G I8 FarEr 79 @ 4 3 9 9UeR qeraal, . 4., i I qeiT a7
AT THIEF & 75 W BEYR TE7 781 # G%a &) 377 41 19K R Tere B Ti~ld T FEMR T80 F 87 FAT

USRS, H & ferg Frtes 7 B

Accordingly, on behalf of the workman the first argument, which was submitted that after the order
dated 30.07.2015 by which he was promoted to the post of Jr. Suptd and posted/transferred to Naini, he made
representations dated 13.08.2015 and 26.09.2015 to the Regional Manager, CWC, Regional Office, inter alia
stating therein that looking into his family condition his place of transfer may be changed from Nani to
Gorakhpur; however, no heed was paid. The said action on the part of the Regional Manager is arbitrary in
nature because in the past it is the practice in the corporation that if a person is promoted, by way of transfer
unable to join at transfer place due to certain personal problem then on his request the place of posting was
changed and posted at the place of his choice. However, in the present case without any justified reasons, the
applicant’s request has not been considered, so the said action on the part of Regional Manager is arbitrary in
nature, and violative of the Article 14 of the Constitution of India.
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Next argument raised on behalf of the workman is that after receiving the letter dated 01.10.2015 by
which it is stated that if the claimant fails to join his duties in pursuance to his promotion order dated
30.07.2015 by which he has been transferred/promoted on the post of Jr. Suptd. at Nani it will be presumed that
he is not interested to join his promotion and his promotion shall be treated as foregone and he shall not be
considered for promotion for a further period of two years for the date of issued of said order dated 30.07.2015.

He made a request to the Depot Manager, CWC, Basti to relieve him from Basti in order to join at
Nani; however, the said authority did not relieve him, so without being relieved he cannot join his duties at
Naini.

It has also been argued on behalf of the workman that on his request for relieving form Basti to Nani
in order to join his promotion post at Naini, Sr. Asstt. Manager, on behalf of Regional Manager, CWC,
Regional Office, Lucknow wrote a letter dated 16.01.2016 to relieve him by 22.01.2016 otherwise it would be
deemed that the applicant will be stand relieved without any further conversation in the matter and after
receiving the said order he immediately got reservation (A-12), which has been admitted by the respondent;
however, when the said fact came to the knowledge of the concerned authority the impugned order dated
22.01.2016 has been passed on the ground that the claimant has not joined the promotion post in pursuance to
order dated 15.10.2015 so as per the said order the workman has foregone his promotion and he should not be
relieved from Basti for joining at CWC, Nani the same has been passed without giving any opportunity to the
claimant to put forward his case in order to explain that why he is not able to join at Naini, as such, the
impugned orders dated 01.10.2015 and 22.01.2016 are illegal and arbitrary, in violation to the principles of
natural justice, liable to be set aside; and the workman; is entitled for the reliefs as claimed by him in the
instant matter.

Submission on behalf of the respondent:

On behalf of the management, Sri Virendra Mishra, advocate argued that Nand Kishore is an
employee of Central Warehousing Corporation (hereinafter referred to as Corporation) and his service
condition are regulated and governed under Service Regulations known as “Central Warehousing Corporation
(Staff) Regulations 1986 (hereinafter referred to as Serviced Regulations), framed by the Corporation in
exercise of powers conferred to it under section 42 of Warehouse Corporation Act, 1962 with the prior
approval of the Central Government. The procedure from recruitment/appointment up to retirement of
employees/officers including their seniority promotions, transfer, disciplinary action and conduct, have been
provided in the Regulations which are binding, and they are to be followed strictly.

He further argued that the workman, Nand Kishore along with 104 WAG-I, was promoted on the post
of Jr. Suptd. in the pay scale of Rs. 11200-30600/-; accordingly, an order dated 30.07.2015 was issued with the
approval of the Competent Authority, by the Asstt. General Manager (Estt) of the Corporation, New Delhi in
which name of the claimant finds place at serial no. 80.

Thereafter on 04.08.2015 Sr. Asstt. Manager (Admin) issued an office order that the workman/Nand
Kishore to join at Naini on the promotion post.

However, he does not join his duties at Naini with oblique motive and purpose.

So, on 01.10.2015 an order was issued by the Asstt. General Manager (Establishment), New Delhi to
the workman/Nand Kishore WAG-1, CWC, Basti that in pursuance to order dated 30.07.2015 he shall join
transferred place i.e. Naini by 15.10.2015, failing which it would be presumed that he is not interested to join
on his promotion post and his promotion will be treated as foregone and he will not be considered for
promotion for a further period of two years from the date of said order dated 30.05.2015.

Sri Virendra Mishra further argued that on 13.10.2015 letter was issued by the Regional Manager (In
charge), CWC, Regional Office, Lucknow to Depot Manager, CWC, Basti to relieve workman, Nand Kishore
immediately in order to join his transfer post otherwise in pursuance to order dated 01.10.2015 by which it is
directed that if the workman does not join his duties by 15.10.2015 it will be presumed that the workman has
foregone his promotion, the same reads asunder:

“g1#:60 #00/ 79/ s7070-1/2015/ fe7r#13.10.2015
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In spite of the said fact claimant/workman does not join at the transfer place i.e. Naini, so, on
21.01.2016 a letter was issued to Nand Kishore by Asstt. General Manager (Establishment) of Corporation,
which reads as under:

“Shri Nand Kishore, WAG-1, CW, Basti may refer to C.0. Memorandum No CWC/I-JS (Prom.)/Estt.
dated 1/10/2015 wherein he was advised to join his duty as Jr. Supdt. by 15/10/2015 otherwise his
promotion to the post of Jr. Supdt who be treated as foregone without any further reference to him.

In this connection, it has been observed that he has not joined his duty a Jr. Supdt. so far. The
Competent Authority has therefore treated his promotion to the post of Jr. Supdt., as foregone an. as
per rules he will not be considered for further promotion for a period of two years from the date of
issue of Office Order No. CWC/I-JS(Prom.//Estt./688A dated 30/7/2015.”

Accordingly, Sri Virendra Mishra learned counsel for the respondent submits that after issuance of
letter dated 21.01.2016 (Annexure no. 5 to the written statement), the workman has neither sought any time
extension for joining nor brought to the notice of headquarter that Depot Manager, CWC, Basti is not relieving
him; rather the defence which has been taken by the claimant for non-joining at Naini is false and fabricated
one, as such, the case of the workman is based on incorrect and wrong facts, so he is not liable for relief and
present case be dismissed.

Evidence led by the parties:

After exchange of the pleadings between the parties in the present case in addition to the documentary
evidence.

Oral evidences on behalf of the claimant (examination-in-chief) has been filed by way of affidavit
dated 21.05.2018, cross-examined on 30.10.2019.

On behalf of the respondent (examination-in-chief) of Sri Rajeev Bansal who was posted at that
relevant time as Regional Manager, CWC, N. Delhi dated 19.12.2019 has been filed on affidavit, cross-
examined on 28.10.2020.

Findings & conclusion:

I have heard the learned counsel for the parties and gone through the record.

Taking into the consideration the pleadings of the parties as well as the documentary and oral
evidence as led by the parties, it is not in dispute that the workman/Nand Kishore is an employee of CWC,
while he was working as WAG-1 at CWC, Basti under Depot Manager, and with the approval of the Competent
Authority by an order dated 30.0.2015 passed by the Asst. General Manager (Estt.) he along with 104 were
promoted to the post of Jr. Suptd. on the pay scale of Rs. 11200 — 30600/- (IDA) w.e.f. the date they took over
the charge of the post, in the said list the name of the workman find place at serial no. 80.

Thereafter on 04.08.2015 an office order was passed by Sr. Asstt. Manager (Admin) in pursuance to
the order dated 30.07.2015 thereby directing Nand Kishore to join at Naini on the promotional post of Jr.
Suptd.

However, after passing of the order dated 04.08.2015, workman made a representation dated
13.08.2016 and 26.09.2015 (Annexure no. A-3 & A-5) to the Regional Manager, CWC, Regional Office,
Lucknow requesting therein that his place of posting may be changed, keeping into consideration his family
circumstances and in the said representations it is also stated that in the past it is the practice in the Corporation
that if an employee who has been transferred/promoted then on his request his choice posting is given. The
said representation of the petitioner was rejected by order dated 01.10.2015, passed by Asst. General Manger,
(Estt.), New Delhi.
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In view of the above said facts, argument raised on behalf on the point in issue that action/order dated
01.10.2015 is illegal and arbitrary is incorrect and got no force; rather contrary to law as laid down by Hon’ble
Apex Court in the case of Gujrat Electricity Board and Ors. V. Atmaram Sungomal Poshani AIR 1989 SC
1433, the relevant paragraph is quoted hereunder:

“4. Transfer of a Government servant appointed to a particular cadre of transferable posts from one
place to the other is an incident of service. No Government servant or employee of Public
Undertaking has legal right for being posted at any particular place. Transfer from one place to other
is generally a condition of service and the employee has no choice in the matter. Transfer from one
place to other is necessary in public interest and efficiency in the Public administration. Whenever, a
public servant is transferred he must comply with the order but if there be any genuine difficulty in
proceeding on transfer it is open to him to make representation to the competent authority for stay,
modification or cancellation of the transfer order. If the order of transfer is not stayed, modified or
cancelled the concerned public servant must carry out the order of transfer. In the absence of any stay
of the transfer order a public servant has no justification to avoid or evade the transfer order merely
on the ground of having made a representation, or on the ground of his difficulty in moving from one
place to the other. If he fails to proceed on transfer in compliance to the transfer order, he would
expose himself to disciplinary action under the relevant Rules as has happened in the instant case, the
respondent lost his service as he refused to comply with the order of his transfer from one place to the
other.”

Thus, the argument, in question advanced on behalf of the applicant, is rejected.

Next point to be considered that whether order dated 01.10.2015 and order dated 22.02.2016 are
illegal order or not; and if they are illegal, what relief workman is entitled?

After hearing on the points in issue and taking into consideration the material on record the position
which emerges out is that after passing of order dated 30.07.2015 when the applicant did not join on the
promoted post, an order/letter dated 01.10.2015 has been issued by the Asstt. General Manager (Estt) of the
Corporation, (N. Delhi) inter alia stating therein that workman had been promoted vide order dated 30.07.2015,
the Competent Authority has desired that he to join his duties as Jr. Suptd. by 15.10.2015, failing which it
would be presumed that he is not interested in joining on promotion post and his promotion be treated as
foregone and he will not be considered for promotion for a further period of two years from the date of issue of
letter dated 30.07.2015.

After issuance of the said letter on 01.10.2015 a letter has been written by the General Manager (In
charge) of the Corporation, Lucknow to Depot Manger, CWC, Basit under whom the workman was posted to
relieve him in order to submit his joining at CWC, Nani in pursuance to order dated 15.10.2015 (A-7).

Thereafter, the workman has written a letter dated 14.10.2015 (A-8) to the Depot Manager, CWC,
Basti to relieve him in order to join his duties at Naini; however, the said authority, under whom he was posted
did not relieve him which is evident form the letter dated 16.01.2016 written by Sr. Asstt. Manager, CWC,
Regional Office, Lucknow to Depot Manager, CWC, Basti (A-11) in which it is mentioned that he may relieve
shri Nand Kishore by 22.01.2016 in order to join at transferred place otherwise from afternoon of 22.01.2016
he will be stand relieved (A-11). Moreover, the workman has also got a ticket reservation to join at the
promotion place (A-12) and the said document, A-12 filed on behalf of the workman has not disputed by the
management.

However, on 22.01.2016, a letter was issued by Sr. Asstt. Manager (Admin) on behalf of Regional
Manager, CWC, Lucknow to Depot Manager, CWC, Basti thereby directing not to relieve Nand Kishroe in
order to join his duties at transferred place because in pursuance to order dated 01.10.2015, as he has not joined
his promotion post by 15.10.2015 his promotion has to be treated as foregone.

It is late in a day to dispute that if a person who has been transferred from one place to another place
than before joining the transfer post he has to give charge of the post from where he is transferred to the new
incumbent who took the charge or to the authority under whom he is working, only then he can proceed to join
at transfer place.

In the present case, the admitted position as per the material on record is that the workman/Nand
Kishore was working at Basti under Depot Manager, CWC, Basti when the order dated 30.07.2015 and
01.10.2015 have been passed thereafter had made request to the said authority to relieve in pursuance to order
dated 01.10.2015 but he was not relieved, which is evident from the letter dated 16.01.2016.

On behalf of the respondent in order to support its case evidence of Sri Rajeev Bansal
on affidavit in the form of evidence has been filed (examination-in-chief) [affidavit (M-8)] and during his
cross-examination on 28.12.2020 he was shown document A-11 that is letter dated 16.01.2016
written by Sr. Manager (Amin), CWC, Lucknow to Depot Manager, CWC, Basti by which a direction has been
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issued to relieve Sri Nand Kishore in order to join his duties in transfer place, the said document was admitted
by him, which itself goes to show that by that date the workman/Nand Kishore has not been relieved form Basti
by Depot Manager, Basti under whom he was working.

Further, Sri Rajeev Bansal in cross-examination has submitted as under:

“7g ®% specific instance zre 787 & @fF7 dar &t @ @ f# transferred official # fmr s @ fog instantly
relieve 7#posting join &= & fergrelieve & faar srar & &9 #a7 aar & 7 transfer, promotion o o7 Gfe gefer

=Rt @ & transfer posting o s 78 wred & 9w Faw A-13 #1 aerar o @l 7 &hEr #1577 ® e EXW-2 g
T

sr charge 2 artaking over & 8fe7 silaw &1 gfar a1 97 @ afe #ig #dart sgsr# charge 7&F ar wrsar 8 @
T committee a7 57 in-absence a7 3g3 presence 7 «f fF4t #%=r? # charge faar smr & Instant relieving &
37 4 787 37 St &7

Thus, keeping in view the above said fact and letter dated 16.10.2016 (A-11) written by Sr. Asstt.
Manager to Depot Manager, CWC, Basti to relieve the workman w.e.f. 22.01.2016 otherwise he will be stand
relieved from afternoon of 22.01.2016 goes to prove that there is no fault or illegality on the part of the
workman, Nand Kishore, not to join his duties on the transfer post in pursuance to the promotion order dated
30.07.2015 or letter dated 01.10.2015 by which he was directed that he has to join the promotion post by
15.10.2015.

As during the course of the argument on behalf of the respondent, Sri Virendra Mishra has submitted
that the workman, Nand Kishore with oblique motive and purpose with the connivance of Depot Manager who
did not relieve him, has not joined his duties at transferred post in pursuance to the order dated 01.10.2015, so,
the order dated 01.10.2015 and 22.01.2016 are perfectly valid as per the facts case of the case, as there is no
pleading in this regard in the written statement or documentary/oral evidence.

So a quarry has been put that as per the arguments advanced on behalf of the respondent, if Nand
Kishore with oblique motive and purpose with the connivance of Depot Manager who did not relieve him than
what action has been taken against the Depot Manager with whose connivance the workman Nand Kishore did
not join at transfer post.

Sri Virendra Mishra, learned counsel for the respondent very fairly admits that as per his
information/instruction received to him no action has been taken against the Depot Manager, CWC, Basti.

Keeping in view the above said facts as well as per the material on record after passing of order of
promotion dated 30.07.2015 whereby the workman has been promoted to the post of Jr. Sutd. and posted at
Nani and order dated 01.10.2015 by which workman was directed to join by 15.10.2015, was not been relieved
by Depot Manager, CWC, Basti till 22.10.2016 and from the cross examination of Sri Rajeev Bansal
(reproduced hereinabove) if a person is not relieved, he may be deemed automatically relieved, the said
position only comes into operation in the present case as per letter dated 16.01.2016 on 22.01.2016, so, the
order dated 15.10.2015 and 22.01.2016 are contrary to the settled principles of law that a person cannot join on
transfer post unless and until he has been relieved form the post from where he has been transferred.

Moreover, from the material placed on record (oral evidence of Sri Rajeev Bansal) by the
management the position which emerges out is that if an employee of a Corporation is transferred and he does
not give the charge after transfer then in that circumstances a Committee has been constituted and in his
absence or his presence the charge is given to another employee and he is instantly relieved.

In the instant matter, the said procedure is not being followed, because if as per the case of the
respondent the workman, Nand Kishore does not willfully handed over the charge on the post in question that
the above said procedure has to be followed; but the same has not been done; rather the fact are otherwise that
he is not relieved from Basti to Naini, where the claimant has been transferred which is evident from the letter
dated 16.01.2016, so, the order dated 22.01.2016 is contrary to the laws as well as the procedure/practice which
is followed in the Corporation. Thus, the said acation on the part of respondent is contrary to law.

Because in the case of Rajendra Upadhyay v. The State of Bihar & others MANU/BH/1489/2015;
wherein Hon’ble High Court of Patna has held as under:

“6. In view of Government Instruction itself it is evident that relieving order after issuance of transfer
was mandatory. Once there was mandatory provision for issuance of relieving order it can be
considered that in absence of relieving order the petitioner rightly continued in the office of
Respondent No. 5. The stand of the petitioner that he was denied joining in absence of relieving order
is further corroborated from Annexure '3' to the writ petition which was issued by the Executive
Engineer, Minor Irrigation Division, Siwan whereby in absence of relieving order the petitioner was
not allowed joining. Joining of the petitioner was accepted only in view of Annexure-'4' to the writ
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petition. It appears that in exceptional manner in absence of relieving order the petitioner, in the facts
and circumstances, was allowed to join his new place at Siwan. Accordingly, the Court is of the
considered opinion that the petitioner may not be denied his full salary for the period claimed in the
present writ petition. Accordingly, in view of the facts and circumstances the writ petition stands
allowed. The order contained in Annexure-'6" is set aside with a direction to the Respondents to take
all steps to pay the due salary of the petitioner from 13.8.1996 to 18.12.1998 within a period of eight
weeks from the date of receipt/production of a copy of this order. The writ petition stands allowed.”

In additional to the above said fact the order 22.01.2016 has been passed without giving any
opportunity of hearing to the petitioner as such the same is in violation of the principles of natural justice.

It is well settled that denial of natural justice in a modern society is not acceptable. India has a
progressive society and a modern constitution. Natural justice is a parameter of all the modern constitution of
the world.

It is difficult to define natural justice. | find that Black J has most aptly described it as" Natural justice
understandably meant no more than justice without the adjective" (Green V Blake, [1948]IR 242). Justice
Krishna lyer in Mohinder Singh Gill v The Chief Election Commissioner: (1978) 1 SCC 405 has traced its root
in Kautilya's Arthasastra in following terms,

"Indeed, from the legendary days of Adam--and of Kautilya's Arthasastra --the rule of law has
had this stamp of natural justice which makes it social justice. We need not go into these deeps
for the present except to indicate that the roots of natural justice and its foliage are noble and
not new-fangled. Today its application must be sustained by current legislation, case-law or
other extant principle, not the hoary chords of legend and history. Our jurisprudence has
sanctioned its prevalence even like the Anglo-American system."

In the case of Bhagwan Shukla, v. Union of India and others 1994 (6) SCC 154 wherein paragraph
no.3 (relevant portion) held as under:

"The appellant has obviously been visited with civil consequence but he had been granted no
opportunity to show cause against the reduction of his basic pay. He was not even put on notice
before his pay was reduced by the department and the order came to be made behind his back
without following any procedure known to law. There, has, thus been a flagrant violation of the
principles of natural justice and the appellant has been made to suffer huge financial loss
without being hears. Fair play in action warrants that no such order which has the effect of an
employee suffering civil consequence should be passed without putting the employee concerned
to notice and giving him a hearing in the matter. Since, that was not done, the order
(memorandum) dated 25.7.1991, which was impugned before the Tribunal could not certainly
be sustained and the Central Administrative Tribunal fell in error in dismissing the petition of
the appellant.”

Further, in the case of Union of India vs. Sandur Manganese & Iron Ores Ltd. & Ors. JT 2012 (10) SC
476, Hon'ble the Supreme Court in paragraph no.3 held as under:

"The principles of natural justice embody the right to every person to represent his interest to
the court of justice. Pronouncing a judgment which adversely affects the interest of the party to
the proceedings who was not given chance to represent his/its case is unacceptable under the
principles of natural justice."

For the foregoing reasons the orders dated 01.10.2015 and 22.01.2016 are quashed and the respondents are
directed to post the workman at Naini within two months from the date of receipt of certified copy of this order
and if the post is not vacant at Nani then at some other place, preferably nearby Gorakhpur.

Award as above.

Justice ANIL KUMAR, Presiding Officer
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THITHUL, JEHRTETE ([O0d) & a1 ey # Mg sfients G & F= aww =t
ATAFIIT UF AW ATITAT, AZHETATE o TATE (39 &A1 28/2018) T THTIAT FHLdT 2l

[€. L-30011/63/2017-1R(M)]
AT A A1e4, a2 q=a

New Delhi, the 5th December, 2022

S.0. 1297.—1In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. (28/2018) of the Central Government Industrial
Tribunal/Labour Court, Ahmedabad now as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of The Executive Director-Asset Manager, M/s ONGC Ltd., Mehsana
(Gujarat); The Chaudhary Transport Company, Mehsana (Gujarat) and M/s Golbe Ecologistics Pvt. Ltd.,
Ahmedabad and The General Secretary, ONGC Administrative and Technical contract Workers Association,
Ahmedabad (Gujarat).

[No. L-30011/63/2017-IR(M)]
ASHISH KUMAR YADAV, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL -CUM- LABOUR COURT,
AHMEDABAD

Present: Sunil Kumar Singh-I,
Presiding Officer, CGIT cum Labour Court,
Ahmedabad,
Dated 03™ October, 2022
Reference: (CGITA) No- 28/2018

1. The Executive Director, Asset Manager,
M/s. ONGC Ltd.,
KDM Bhavan, Palavasna,
Mehsana-384003.

2. The Head of Logistic,
M/s. ONGC Ltd.,
KDM Bhavan, Palavasna,
Mehsana-384003.

3. The Chaudhary Transport Company,
AJA2, Shop No. 234, Joyos Hub Town,
Mehsana(Gujarat)-384002.

4. MJs. Globe Ecologistics Pvt. Ltd.,
17, Transport Nagar, Narol,
Ahmedabad-382405... . First Parties

The General Secretary,

ONGC Administrative And Technical

Contract Workers Association,

B/144, Sarasvatinagar, |IOC Road,

Chandkheda, Ahmedabad-382424 .... Second Party

Adv. for the First Parties : Shri K. V. Ghadia
Adv. for the Second Party  : Shri P. S. Parmar

AWARD

The Government of India/Ministry of Labour, New Delhi by reference adjudication Order No. L-
30011/63/2017-IR(M) dated 16.04.2018 referred the dispute for adjudication to the Central Government
Industrial Tribunal cum Labour Court, Ahmedabad (Gujarat) in respect of the matter specified in the
Schedule:
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SCHEDULE

“Whether the demand of General Secretary, ONGC Administrative & Technical Contract Workers Association,
Ahmedabad to give permanent status of ONGC, Mehsana with similar wages and other benefits of ONGC
which are been paid to the permanent workmen to Shri Kamlesh Navik and 25 others (list enclosed) working as
a drivers, slingers, cleaners and helpers under various contractors engaged by the Executive Director- Asset
Manager, ONGC Ltd., Mehsana from the date of their respective original joining is legal, fare and justified? If
yes, then what relief the list of 26 workmen (Shri Kamlesh Navik and 25 others) are entitled to and what other
directions are necessary in this matter?”

1. Today matter is called out. Shri K. V. Gadhia & Shri M. K. Patel Ld. Advocates are Present for the
First Party and Shri P. S. Parmar, representing second party the General Secretary, ONGC
Administrative & Technical Contract Workers Association, Ahmedabad (workmen Shri Kamlesh
Navik & 25 others) filed withdrawal pursis vide Exhibit-10 and prayed for withdrawal of the
reference. Withdrawal is not opposed by First Party. The Second party is permitted to withdraw the
reference as prayed for.

2. Thus the reference is finally disposed of as withdrawn.
Therefore, the reference is disposed of as withdrawn by the second party union/workmen.
Let two copies of Award be sent to the appropriate Government for the needful and for publication.
SUNIL KUMAR SINGH-1, Presiding Officer

72 faeety, 5 fRmeaw, 2022
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[€. Z-16025/04/2022-IR(M)]

el FHIE AT, Ja 9=
New Delhi, the 5th December, 2022

S.0. 1298.—in pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. CITR 10/19) of the Industrial Tribunal/Labour Court, Ajmer
now as shown in the Annexure in the Industrial Dispute between the employers in relation to the management
of Life Insurance Corporation of India, Ajmer and Shri Rakesh Sharma, Ajmer.

[No. Z-16025/04/2022-1R(M)]
ASHISH KUMAR YADAV, Under Secy.
CREL]
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S99 919 YA 4R, Jred} I1e, IR,
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2. Whether Shri Rakesh Sharma s/0 Shri Ram Prasad Sharma is a
workman as defined under Section 2(s) of the Industrial Dispute Act, 1947 ? If yes,
then whether action of management of Sr. Divisional Manager, LIC of India,
Divisional Office, Ajmer in terminating Shri Rakesh Sharma s/o Sh. Ram Prasad
Sharma is legal and justified? If not, then to what relief Shri Rakesh Sharma, s/o Shri
Ram Prasad Sharma is entitiled and from which date?" forg & Yw¥w ot forex foar
B SHAUAGRIE B Aifed oY fd |

3. greff @7 3Nk ¥ Wi ATw Foi9 38 M &1 9gad fear war f& ureff #
fFrIfea wRd Sfieq i M & o391 Rea st A o gfafafr & wa 9 a1,
412 &1 g3 Nt | ureff sdik §iwr gfaffr gom femr @ & w+ft ey ~idw & wrer goi
foeaT vd SRR @ ord wxar Yer forg ux greft @) vl @ e 3rafer fe1.9.15 @l
AR 9 oo & foag ger & w1 | greff &1 fear sreRl W aRifta fear smar fafer
@ ufdda i dRIarE o fX26.4.16 &I greff @1 Gar gaifta &1 smRw SR R e
R | srgreffror gRT yreff @1 fX5.10.16 I BROT Faren Aifew SR X swfa Tow,
<dl @ 9° uaE B A Iy Wdel SN td S'EW 9 e Ruid qrEq
wWeAHRoT A1 T fodT ggar yreff g1 fR 251017 @1 9@ e FEga fear
= & dreff gRT Sude v W cEEWl @ maR W yrRff grr Mo Ruid
IR HR st 9 o ot R o ) Mo Ruid & | yvgd <wdsl 9@
T SR Tah, adl &I 991 uiferddt St @ =y | srureffror g1 greff w® e ™
ARIYI & Fag ¥ o4 el Fged s oifa sRfad @1 T &9 & <k ureff 1
9919 A WATEHR B¢ 8RS & 9T B o IEHR &) @ T | g IR grRT
greff &1 qwES Sude T8 SR | o9 el §RT F9-uH Gk R fear ¢d
e guf &g s ) 9yof srfard @1 = o (Y fasg 2 | o st
gRT g1efl @1 3R 9 yRd <9 g <[ Wy I[E B9 @ dRer il 3 srivedt )
Hag fear | yeff @& fawg oRifia vy wifd 1 #19 @ qagE W w
Ifrer A ffea w@ref & sRvr cwEel @ fardia e o9 sRfad fwrfea @ 2
| <= e & oig RUid & fIvg IR U¥gd &= &I I@ax a1 foar . |
gfed gufam ao ol FRed &) & =AY SR g 9 2. 26.4.18 &1 yreff &) dar




[T 11— 3(ii)] T FT 7T : Fewaw 10, 2022/3RT0r 19, 1944 2771

I & ATee IRd &) A A | 3T | S99 IR 9 AfEad fear ™ & Kede
JATH FoiH TR fHar Sk srgreffror grT @l smeer & 26.4.18 4 @& =AY yreft @t
Harffaa @1 srgfaa sy sRR f&ar o qor ureff &1 damfda « e 4 wn
A AR 9w ta Ry feard Sird o greff &1 g 991 9 98Td 1 &1 e
giRd fear wird | greff @) sk 9 el diw g9 @ gweld § wuy uA Wi ywga
forar ram 2

4. 3yTflror @Y SR W WA WTHT A% FolH 39 MY &1 Y&G a1 1T 8
f& YE Heehl sl e g1 faarer i T2 2 | gl 9 sueff @ A
e 9 e &1 wig Gdg 98 2 | urefft 9 et @ wew i gt w9 g
IB TESl A BT I1 B e dfaer A off e smar w ureff &1 e um
SR #R Yole FRya fear = om) e gRT geic @ A1ed| 9 Suds SHer ud
TXaES aor MU RAE &1 greifie ®u ¥ 9w Aed g dfagr & oy @ ) sa
PRI td RUIE Tad 9 oM R giEES] td 928l & gurar a1 R uifeadt w=
IS YA BT Us el & | uredl &1 srureff grRT f&11.4.12 @1 goie Fgaa &=
g goidl dis 3rdfed o) 1399 & afsr i g 91 9 2015 4 R ger@d oA
fafarfea 8 21 yrff g1 qa@r Taq &7 fr it @ argErar &3 9 @ qd
IS WReY, AR d We4g d HIfds AU T8 A1 a1 Jo ae-el S Eel @
TS B Teld aAl DI AT B IHDb gb A Ulferdl IR HRardl | 59 gbrR greff
gRT urefl 9w @ fFal & afd #1Ika &) JeHaE ugarn i 92 9 I W
grgfae RIgiad @ 7R dEarEl &) grRff &1 sRer qaren Jifeq s fear = |
aigreff g1 o9 it e &= yreff @1 Tar9 2q wyfaa s@ER Suds HET AT
ol | o4 e & gue greff gRT 999 4 ForEsedR &) |7 T8 1 T | o9 D
JIRF W9 a6l &I IAqcld- Hn T o1 | 9ieff g1 f5d yoR & Wy a1
7T T8 @ T | Afeal B IgYET & yreifie ®u 9 9E AMe} 9 yEa Bl
1 g1 WeRr e omar 2 | < 9 o W greff 9 gafuys @ afia @9 gu
HE—AFT 9 o1 ey ovmar @ | Sifg dRiardl |4 |qse siar ureff 9 swer f&d
o | Af¥Ppdl $T Icraia@ 2 6 drmeft & oy |, s 7 WRew @ Wdg H AfaaTa
AU PR AN Igear g Mo Ruid 29 | greff grr dmeff @1 sy 55 adf qad
8Y YAl @ R © Wy arfad wu 9 def @ am ugas o fag ureff 3 sa@)
qreafas g o9 A1 Hifae g 78 fear | demeff 3 i gy @ w1 ey wie
ad 4§ aftre off | oa e gRT gyofa: frwue gier Tl @ smaR wyreff &t
94919 &1 GYfad awR 3d gy if¥e vd fafre ufear sgar g srfad feafea
@ =t | yeff gRT SFgEeR We @ i 9 fRal @ faudia SEgser fae
g 63 et $ o g9 @ fav of s fear 2 Sy fod 9 Scverl 2
| Tod JgEEr & srT yrRff gRT 5 ™ W A 9 q]q o) g <@ @t soft A
8id g¢ y&a 8¢ ol yreff & AR fEeRm e/ &1 yde a7d = | Uit @ fawg
uika e sitenfire FREN @ geumEl 9'd 9 AMd | YR Y [IREd §RT faErefi
I8 21 Id ¥ S=/A I GRS & i @ g9 § foffa a3 @1 eiftgaa fean
gl

5. gff @ AR 49 (0 Antd @ Wi A U s9.1 @ wud | @y yreff suRera gan
TAT IXAEST AT & ®Y H U<y S91 A 4.6 99 &) YRId & T |
Jyreffaror &Y 3R € ¥9@ F U U S49.1 JUIPS FAR Dl UAHI GHAT HRA[T AT
TAT g3¥l YH—1 SxArdo 99 &R y<Rfa Hamar & |

6. 989 SHIUHGRI G-l WAl | S 989 fag aiftragar ureff @ sk 4 9@ &
= & ureff 3 Q. 11.4.14 1 sureffror @5 ik ¥ fafr sgER gfear sueR Toie
frgaa fear wrar o | yreff sureffror &1 wdEr 2 | ureff 3 fwefft Taen @ @
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4 @ S agErEr @ qn o Mo Rurd yxga @ 97 Al sger ywga a1
AT off | A I BT S99 Wie a4 | Aftre B VAT Pz qxarda urefirer @t IR
g yxgd 121 far war 2 | ugel w44 d duefl 3 ey & 99y 4 dare a1 faee
Hdige 2 SR ureff 9 ff qref @ fag taard @ smarR w sgwar @ off | ureff &
fawg s grr & i faurfia sia waa 2@ 1 et 9 Yfeyem @ia wx
AU B Al & AR W urfersft &) srgoar a1 off | sureffror grr ureff &
fowg @1 T cfiFeE @ sRiad) yefde =g & fugial @ fawda 2 | sid o
Igi /1 a1R® geid &1 add ddr T ATh Fad WdR dY urefiror grr
uIRT see f&. 26.4.18 &I Ifad dom s@dafe $R < g yreff 1 g dar 4 73
IR &1 AQY uiiRd fhd o1 &1 o fear 8@ —

1—2008 U 3ATS AR T Al SIR] 2793 TH Udl 313 Hl §91FT AR G

7. 9o faudia fagr siferagar sgreffwor &1 v 9 SRM 989 a9 WHe ATH
Foq 4 afdfa aeal @ yRigfcad &vd gy do f&am i 6 greh | drmeff 1ae, <1
31 gifeRfl Y &1 @ faq St srgor & off Jen <1 Mo Ruid yga @1 off 98
a2l &l gurdr @ A off | ureff T el @ W= FHer T Fridar &1 G9g T
g | urff @1 @iz Fgfda o= surelf grT 98 far ™ | Wi s9a &9 wa @
forg & A off | v ang W vYAvE d e @& cfihwa & gfear & i @ @
IuErd gU yreff @1 il efifie & wft 2 | I aRre $1 oy, gEEr & "Wg 65
gd off Safes yreff g1 55 a9 sifewa @xa gu Ruld ysga &1 A off i f& uifer=h
P HB GUI 915 B g I 9T 8 TN | 1 9rd B A B e H G Uhle
yxgd fear = @ ag S wEA @1 @ o9 wE uiferll 9y @1 =T off | weie 9
faumr g1 Mo Ruid swfag off ordl 2 aife [« 9 gerax &I MU 91d
gl 98 9dc @ 9 | wg yreff grr feff @Y ey afe @R @ qrage muda
Ruid § amyg &9 qifbd & fourr & JeaE wgarn @ o w® fourr gr ufean
A gy yreff @1 goral efifhe @1 =it 2@ | i § S e =nf¥e gseral &
Jddd dd Y AT ATH Fa¥ GRS I T a& fear—

1—T 313 AR 1994 TH 1343 T AVUTA 99119 fSdiodl 49oR e ans 41,
2—T 3SR 1998 TH WY 327 U 3ng <A 99119 rads A9RRY |

8. SWIUAIRI & dbl IR A4 fHa1 A1 YA1Gell T AYdd deTd foar |
AU §RT UK ATRI$ Gl &I G Aeqd- fHar m |
9. A8l I8 Sedfad fHa1 I SedEig © {6 I8 yaRvr gERYT @1 fauarfia

id & AJER R greff @) uegfa 4 49fta g9 @ s sureff 3 ek | ueff @
fawg duifea @1 =AY eRe oA @& Fugar va fafr awaar @ Ay & ugd @@
forar ST o1 wRg ARl¥eT & 2.9.20 & AR Iyl #1 AR d FOE WHe Aw
Foid U¥ B WR UFAEC! BRe] 9d I Fruedr B 99 9 @ Jora dg are greff
H o < R 9T wRe W9 @) Frvgean we duan o 91 Rl o1 @ 99y 9 fed
#l 9gHR BT AR | BIs Y9 AT IMURd T T8 HRArf A T T vl Y AR
d 91 oM @ g & 22222 @1 JRRIST & JgUR uAE@dd 989 sifot & ferg
AR X A Tl qUwE & 13522 3 ARRGT $ ITIR SHITASRIM A BRT
i @ fFrgerar 9 gear faedngeie @ 6 afed YwvE &1 &iftw ©u 9 fraron
frd 9 @ wEAfa 6 FRarh A | oA 9 YW BT 39 FRaRvr fear o @t
e |

10. SIEl a® 39 U &1 999 2 o yreft wew i arr 2 () g Y vace
1947 & IJUR HHGR &I YRATNT A T 2 A1 A8 ? 39 4T w fage sifdraan
greff @ ok 9 9@ fear w2 e ureff @ fgfe suef o v fafea &ar @
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AR WR Yoic & w4 d gz ofl qom ureff arT 2 (S) ans & vac 1947 @& T&d
TRATT SAeR & Aot § mar 2 | U d@f @ wHela A S <fie gerd
2008 U 3MTS 3R ¥ Hl S9x] 2793 U I Ud 3s W 3w sfeAT 9919 aR YR &1
Jacisd dd 3¢ d@ fear & ueff sder & g4 § amar @ | swe fawda fagm
sfraaar srureff @1 IR @ 9@ f&ar AT 6 ureff d9d 43 g & wu 4 g
frar = o 98 ureff i &1 e FHErR T o1 | FvE o © wu ¥ &t
&Rl AT foraer @i fAif¥aa daaa Y 98 o | 3T 98 deR H) Aot § 98 arar @
|

11. STIUASRI & ddl W F9 f6A1 uF@ell &1 AHYad datdd fHar |
YATdell @ 3delldd I Yde ial & fo yreff grT 9 dex 3w sursede f3.1.9.15
3 IgarR yrefl grT uredff & S suigedc der WM W) gfaa fear @ 6
greff &1 grefr v wWerR R ureff & f& 1415 4 31318 a9 @ @y @ ferw
Iureft @ R @ STWRE 99 &1 & fay woic & wu A afdrga fear v @ qe=n
greff &1 gl sl A smdfed fear T @ | W & Sad u3 A4 yrfl @1 g4
Fryfaa famifpa 11.4.12 +ff sifesa & =Y @ | @A syl 7 svq S VWA e
Foid H WiaR fear 2 & ureff 31 & 11412 & SRA sifraal Frgaa fear @ o
qAT b Az d @Ay FaiRa @ Srer siffedal @ toadl ga: 31318 @ fau
T NEGd B A off 39 UPR AfNTaT 9 sxaEal 9 yreff & sureff & Iwr smureff
@1 IR A vd 3ME f v @ oy ol & wu A fogan s fHfgafea @ | greff &
AR A YEd RIe [ U g Al ATH SfSAr 979 AR gRYr ard 997 4 U
g N & saauiic JATHIR & <Ay &1 amer siduwa on | gy sadudc
PR B AR & Aol § 991 AT 2 | 3a: Iad AfFS &A@ B AN § denn
UAGE] R IS IEG dAT Al uEl b APEEl d JgaR ureft e wmwmi
argreff Ter ag ¥ &1 aRT 2(S) IS &) Tae ¥ uRWfa aHeR @Y Ao F amar 2 |

12. gHIOT § 3@ Ig <@l & & Far srureff feam gwr ureff wow ww @
foeg @ T faarfa oma foag off a1 8 ? g9 fig w fage rftraaar greff @t
IR ¥ d@ f&ar & 7 6 foam grr ueft & favg 9 T oig srdard yisfas
<A & fagidl & yfded 2 | refl gR1 999 gdEeR g Wehe &1 Wi & T
off Ry Wia ARSI gRT AT WeHR T8 1 T 59 dRor yreff & woqRT w4
AU 99rd BT gSI | Wiid @ SRE Ul @ qwEw aE feurd W oo, S9!
gfern Sudrer T8 SRR AT off | sureff & Ml @ IgER WM Iy yHIoT @)
g4 § 99 dre Bl wifd fHar mar 2 a1 99 s R Afed F=fafy s9 &1 ame
AT TR 2 | WG g ARG §RT 99 A dik | w1 yd gHiagef &g &) U+
PIs Bl o9 &1 fewd 981 R gf¥a srfardl &1 =AY 2 | <9 s gRT yreff
3 AR ¥ UKD 9 Jg <@ Mg @ aed gy ueff @ s el o W3dw e
T & SEf$ IFd g <1 H 9 $ad <l 7@ gHeAIwW 7 <@ o UY e g 4
S <@ & | yeff @& fawg Rifa suxtg wifyd w1 @19 @ dmEge A w@ra
IR A @ 6 G & @ Afe @ T e d S9er fafed fea @ | 5w
PRUT B TxdESl 4 fAudia arer e srfad @ @

13. 9o fauda fagr siftragar srureff @1 s 4 a@ faar T 2 & greff sif¥real &l
qoi et | sureff e &1 f2a s 9 v@d gu M @1 am far o "@eE
SR fHar SIAT o | SEaT ScReIid o & uiferd uyra fad o 4@ qd uiferd
BlosY @I 3 9 WA & IR d AR TFSRI b FATYT HIal | G=g gref
3 var 8 fear | syreff M sva goie @t Mo Ruid w fygara we aifesd
SR &Yl 2 uxg Uil gR1 yao was @ i ufert @ srgwEr fed o 9@ gd
SHd WReA Y, B Aifde g 981 fFa1 mar| sfew ol [Ee a3 sms
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Aoy dRff Tae @1 Ay © Weg § Tad d2al @) AWl R IUD 8P H Tad
w9 ¥ Tl uiferdl S d=ar < | 39 geR yreff | smyreff v @1 SgEex afa
9 I Ugarl @ | el ser) g4 W sueft 9 yefie fgial @ sER
faurm wira s yreft @) i gura @) @ W fQepa fue va sfaa 2

14. SYIUGASRI  dbl R F41 (AT uAGl &1 aFydd @t fHar | gamae!
R faurfa sra Ruid ysga &1 T 2 | 7AGe R SUd JqAMEAHAS Hriarsl &
Hag | aurefl & ux f& 51016 & ITAR Ul gRT yrll @ Tde, <4l gGHs B
A 4 greff @ fowg sgImaarcHe SrRiArdl #)d gY SS9 IRl Al Aifed
fooar wr & | fored sifea fear wam @ e ureff grr fa 25.10.13 &1 sfiwfa rae, <1
@I urferefl |. 18808164 Ud 18808165 & Wdd A URJd HIwls e Ruld #§ diwreff
@AY ggud 99 ifba @ A @ qen deff & 9w d Wl gEad @d s
sifea fear war @ | M g1 Sad <91 uifafial & 999 § S @d| yra fear
T B dAT "iEd & IJAR dhreff @1 arafds oy | wia 9 $9 a9 off 39 e
agreft e g1 ureff @1 dsw fa &1 sRer qaen Afed IR yBT AT o1 R &
T IS SW Ued! R 9D | Sad SR qarsi Arfed W greff & ik | @i
a4 Al AT & 98 UAdell WR Sude @ forad suq sifea fear @ f& swd Taq
Q9 &1 I 5T o1 99 SUD!T UAHIS | 9T BRAAT AT | SH G IR IRSG W6l
off Td fUR 8 off | B faal 98 1 aRSd B g B T | o FdgT @ 6
greff @ S9 uRarR &1 gfewra vad gy i 9 i &) |ar &1 sEwR & oma |
IHGell IR SUae od Ruid @ IguR & 25.1.18 & W9 JIRSRI R 41 <9,
yxgfa eI T SYErl 9 ARIfua sifdreal greff e wwi @ suRerfa A s
$rIarEl ARY g3 ¢ | forgd oia e grRr ureff &1 SRl garen Aifes yra g4
& de9g ¥ gy fear @ 2 foraer Scx yreft 9 39 yer fear 2 f& saal qi+r
PRI 9dRI 99 9T & ™ | 4 AR §RT IFTAT Y YBT A1 © 6 urfersh
H.188061664 I 188081665 W IR & Wa" H Tad YAl ¥ WM & BRI T4 3
TRE 99 HH AT O ¥ TG Id A 999 A Afdd &1 90 fear 1 2
fo®r ta ad A Tl wiferdi g <@ 4 uRdfda 8 =1 99eE @ IguR 949U
ge oy feErft Tt 2 SEfd gicr foe @& IgUR ywEe @1 AY 66 9 off 39
ghR 41 ad 99 U diffd @Y g @ IR H <hia T @ e greff 9 sHer
IaR 39 YBR fear @ & o9 ®rf 9’1 99 99d U9 S1e f3ar T o iR U a1
$ IIJUR AR 55 a8 off Y & Wag d U9 Pl YAV IAR] YHI0T 8-l A SATRT
BHEIE 81 & | oid AfreRT grT greff | Ig A1 yea g1 A1 7 6 mudt weH
4 TH 4G <[ Ud f$d T 2 SR A il g <@ @1 oHof A o @ swd ds
wifqa siar @ f& sy g1 9 Sl &1 9a9 8 far o @1 @ fouer sax uref
1 39 9oR e 2 & Swigd Wy g <@l | 97 6 Wfad & 3 9 Q6 Sfiad
UR T[4 GHSAEY U I & SR © | UV HERY Y& & HRYT 14 I~ 8Y © |
o4 At gRT yrff ¥ @9 @ SR 9@ § % $A A1 Bz WEd URd
B BT e A mar 2 ford greff A drmeff Tde 9 oy 99 e @ smaR W)
99U 9§ 3ifdhd ST 9ad g B B 2 fF Aafe #1$ wTadt g$ @ al afasy A aw
&I W YAad & GH 3R] YATOT U3 SWdR 81 Y&IE AR | q¥dEholl & qde
# yreff 7 @ foar 2 & SS9 R TwEw U 9 &% | S9d W9 daE
yrard f&26.4.18 &1 urefl g1 yrff &1 woidl cfiReE ot ot ox ureff @i
ol & efiRe fear = @ i & RYysa siem & ff o fear @ @ | greff
a4 U e e dadd U Afea fear 2 f& gl 1 frear smar w arifia fean
s fafdr ufega o9 srfad @1 = 2 Sefe ywga o9 Ruaid | tar gl T3
giar 2 & greff w® agemaaee srfad @ SR o IR @ ™ o af R
IRl W B | yeff 9 WA e Feiw 7 I8 WY sifea e 2 e ureff w
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R AR & 99 A 9919 HARHR Bg WP & AT @ WA off kg w4
ISR gRT AT SR H < T |uaﬁ3ﬁq?mafaﬁqiéﬁﬁwcﬁﬁ—d
T8 giar @ & yreff 3 sae § waer @ AT @ B, 9 & e ETGT%%
uraﬁa?rmqfvﬁammﬁmgwﬁmwﬁ|uraﬁ#i%‘a¥?: % FoAu A
gz H sifea fear g f o9 srfardl @ <A qwEdw vsucddolﬂé’raﬂflﬁﬁ\—ﬂ%
g RUid @ I@dieT 4 gac sl @ & yreff o ksl @ d9g 4 ws e
el a1 & w¥g greff 3 9 a1 HI ¢ur SR R @ fF S9 TwWEw 9w aA @
I SU1 WA 99 &1 9 &R fHar & | o Ruid 4 v A gydia 9 gran
fo oia A¥@ER 9 <wES B 7T B 8l | Wi Ruid 4 yae shar @ 6 def
Tdd, <dl & UG & G99 SHDI dick foe @ AR SHD! (Y 66 a8 oA wafd
greff @1 d81 2 6 IE4 drnaf @ UadIe @ MER W ygud ad Iy ifea @ off
| 39 9BR Iurfl &1 Ry 2 & greff 3 dwef Tae d ) ey & w9g 4 @iz
S gsdl T8l R 66 aufid AT &1 A Y & WA U9 Pls dd) I9 gdud
g @Y guiad gu ureft 9 i &1 g sryreff @ A 2 | wafe yreft @1 dem @
f@ SO 99 18 @ maR R fueff 3 g yaua ad sifea a1 off sk terS Iy
$T YAI0TS SEards 2 o 6 orureff @ g # ifea 2 | oa Ruid @ srgar sryreff
frm @ g ureff @ fawg @ T faurfia g @ ke doef #91 9l foawe 519
9 #igE off et 9 @& g fiweff @1 ey 66 ¥ yde AT Iumreff A Tamm
21 399 g8 ydia erar @ & greff grr el 1aw &1 d axd a1y Swat g @
g A UAPHIS @ Addl JY &ad d g o wg yreft 9 deff @ oy @
He" H§ dIex e @1 Yde 9 B $H 3P & Db did WA UTdhIS & IATER R
drmreff & dr 2 e dAR wR SrurRff & AW € o aE yde dRar 2 e geffa
doreft @ o @& deg § a2l & B &R AfE A Y Afrer & FF ey B
Afgemr qard gy srgreff fem @ W dxam @t agmer @ @ qenm dmeff @ 1
iferll $RAW WM & HB WA UTEI 81 P 99 < A8 W & SUDI Y BIDR ol
Foid agreff & I8 yRT gU © e smaR wR 3urefl grRT ureff & HROT Faren
qifew fear Smax fawrfa oia FremgarR &) ureft & g9 &1 Q@ st
e faumfia omra & =i @ q oia @ <RE Uil & fAwg deraRer @ g
|1 uRfl STe} ST Tl @ efifae &1 e wiRka fear war @ ¢ uRRerfa 9
g 8 AT ol ol fe greff & fawg swreffror grr @1 =i wa fsuer ar fafer
g A df Ifg srwreffior grr @ it wia e ga fafyr @i gl wda @i 2
| aRorra: greff e e @ fawg sueft gr1 @ A fawrfia sra e @
et g aiffeia & ot @

15. gl d@ faadmgoed &1 ye 2, ureff 9 orue geuer ye udieger 4 Wede
A FoId & dAl B YRIghd d gy fove 9 oA foar @ & Sual IR
frgfea qaik o A9 9 & fag &) 7= off | ygel €91 4 sifea wal 9 98 ggad
of | 89 WR 34 $Ig Imufcd 78 off | a® A 39 gIE o ©oR a2 & @
g W gr1 fedt =afdd &1 I w16 91 9 SWR ARy ard &1 TS fear Sar | s9
9 91d @1 ISR T8 2 fF s, I 31 ufafiar &1 Fov 916 ad 9 it ey
IR O & IER R R B XA ar 8 | TarE q 39 g9E 9 3eR fear @ 6
TAd, B JG T <f A 91 8 WA 8l | ol uifersll fell wafda @t wRaw <9 @
Sga 9 MU Ruid o A <4 € | g8 ben 9l © 6 sAn) mu Ruid |
g BIHR diferddl I @1 Sl @ | I8 ST 9l © {6 Tdad, @ ded § §l B
99 fHd o ST WA D, BT AfsHa A1 U9 far o | y<el s93 @ ¢ 9 & wer
# fodl ad SO | foredl off | ygef a5 oig sard & @9a 98 SufRerd o o
JA®S U W IS gWER o] Su4 qu & & <A W i ufeft aarRh of
SO A U gt & o9 e & der g o | TarE A 39 Y9 9@ IR fHar @
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fo Sud Tadl @ @t F@AH BT qIAE M S ST usT 8 | 9 3 39 g
3 Ht Wer fear 2 & foa afda o1 uferft wd 2 S99 aafea su @ fea @
IR IHP UIRAIR® TSR Y 9 W & ISRl da) 396 Jd’ IJER
Mo Raid HoEd 2 | 39 yaR T4 9 oRg 4 ©or fear 2 & saar Rad
e Mo Ruid 9 Wgs 81 w @ s grr uifesdt ot @ St @ | e A
Ig ft WeR fear 2 5 S9a gRT @ T urfaRat § <9 wfalRal sEq =W 9w
U 2 | 9a1d A urfliror & v W U U 891 @ ®U F e suR udfda gy @ |
IO = g9A A Gad el 3% Fod d adl B YRighkd kd U 9=
qdieror A o fear © 16 urelf &1 251016 @1 Sl Tae < @1 ufasd & d9g
H Ud TWEW @ Mo Ruid q9q WA A2 T o d@ife ugda
TEGl S Y@ ®U 9 9El qMd gy uiferdl St @1 iy off | aeal &1 eafdnra
AATIST BT USlS DI dId gial & odl dRor Mg Raid i giferd fea w= |
yd Yoic 9 T &1 il @ | ureff gRT yae wee, <dt @1 dm urferelt @ srgwiEn
fpd 99 ¥ yd SHe Wed U9 @iy ©U 4 g @ 999 A wHifdes s a8
faaT AT AT AHND! SHEG DI AT AR TS, B AR d€d Told a=al DI
IUAT B b gh A Ufrdial o sRarfl | aIfdpal &1 Sy @ fd a8
drmeft &Y 3y, g 9 Wrew & Wag A AfFaTa g@E W Ao Mu Ruid @
<t e vd deff @ 9en e Agc@ue +9) Bft @ | T, *dt BT adw uxga s
R g JA¥SRI gRT Wi A I8 R A1 6 et vaw @ i ywe @ 9
IR 16 a9 | IIfere off | foRe § Ta® 4 oA fFar 2 & a5 99 wd 2 5 ureff
SRT T, <dl & 411 3aET & 91 AR Y9197 U9 & Ay U9drs 31 Sid dov &I
A off | MarE A e bel © f6 Wl U9 bre U fHAr AT o 98 9 RN @
forg sraR Uw fHar o Sefe Taw, $ Iafdd S9 et off | UNEIS 9 3MdgA uA
TH & A8 BT 817 @ IR W 98 SWRIGd 91d 9aT 38T & | Tad, qdl D1 I 9071
P B <l Al D 3SR & B WY oft |

16. 39 ybR Iyrefirer @) R @ uxga ars A Aifee wieg & 2 fe ureff grr
drmmeff Taq 3dt @ ey wre ad Bld gY Al I FRaOd o 9renm W A S9dl
99U 98 BT AR BT U-Idble IIdrh) 191 B U@ f&ar war 2 | srureffror @1 v
4 yRd 4R Sflad 1 R el XY S 1972 @ RYATE 16 A Sl
<P @t od sifea 2 | e IguR aft wic g1 i @ Al @ fawdia ord
forar SITaT @ A1 YT 8 # Sifd wdl &1 U T8 PR UMl © 91 XA 16 D
WRIP  ATAR Tuic I W did Aifed o a9« @ax & 99 & ygaq Saa!
Todl IGE DI O "Hhdl 8 | Fd gHel ¥ e 3R 9w a8 & dim yreff e
edyU del 3 e a@mmE Ruid @ R ) Ruid @ 9@ aFar M g
UTEH! &1 91 fHar a1 2 | 36 YHIOT § Taq, odl D Irarar geff grr fad ™
g 9 At Y JrEl & wu A M & "wer uw gy e forad Ar e #1 qaaE
BAT UST 2 AT JIAE T8 S d SR 1 &) 8fq @r9 gs & | ureff &1 i &d
w98 frdge o @ sfd gfid & aren, M @ik woic @& d9al &l
Afdgary ¥ ggaq arenm &1 2| W uRReafa 7 grff & Sw frm g @ @
IRIYT &I gftewd vad gy I8 <A yreff & fawg smureffror grr wiRa ek
3 AR & wuged i urar @ | yeff & fawg wRa ey Imen & F&R <9
aram gofia € giar @ | od: Sad au uRRefaat § greff 1 Ve e a@n
HoRr f&d 9 g T8 9 o 2 AR STrgar @ Sad faare a1 oty
o o 9w 2

—: 339 —



[T 11— 3(ii)] T FT 7T : Fewaw 10, 2022/3RT0r 19, 1944 2777

aa: greff &1 W e a9 faeg Ui srfiler o @Ry fed
9 8¢ S9ad FARa faae o1 sififtofa 3@ gyor € uiRa fear smar @ f6 greff
M6 I GRT 2 ¢ SAteifie fdare At 1947 @1 aR¥mar & JaR $9aR 2
e greff Wifer fedivae AR, arRd Shaa i e, fsdio=rar e o
@ gaua g1 ureff e gt @ o efifRe fear s =maifaa e fafsr gwa 2@
aerm greff {6l gR @ Ay &1 ghaR T8 & | WAl USRI AYT—I(UAT de
BRI
17. arftrfofa foraman Srax 3 f&Td 21.6.2022 &1 Yo ATATAT H EIER
PR YR TAT| IArs B 9fa FRIAER @5 9¥a@R &1 9K Tolc d 9aeE uida
B A |

IMIR g4I dterd), =aramefer

S faeelt, 5 e, 2022
FLAT. 1299.—3f=NRrE foare srfaf==m, 1947 (1947 &7 14) H 90T 17 F a0 |
FealT AYEHY Taed®, THHUCE HIHe F9T, & (TSEA) F TaeaT & Gag [t i of
HRTAIT THTE ST Ai2d FoT 22 ATHEE & o= siqag § [fee st @are | sienties sfemor
TS FH ~TATAT, Tl % 94T (G . Fal9-34/1997 HTUA- 31/2014) FT THITAT FLAT g

[&. L-29011/16/97-IR(M)]

el AR A1ea, &< qi=a

New Delhi, the 5th December, 2022

S.0. 1299.—1In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. (Central)-34/1997) CIS-31/2014).) of the Industrial
Tribunal/Labour Court, Kota now as shown in the Annexure in the Industrial Dispute between the employers in
relation to the management of The Manager, Associated Cement Company, Bundi (Rajasthan) and Shri
Mahaveer Prasad Saini and 22 Others.

[No. L-29011/16/97-IR(M)]
ASHISH KUMAR YADAYV, Under Secy.

CREE]
=rarefier, sitenfie <mafrexer (@<a) sier, (’k19.)
o= ARSRI— &1 72 el IRSLud. (STl ST |av)
7T UdHRT HHIGRN AT (@)—34 / 1997 (HIMSTH—31 / 2014)
(HTTHIR—3IROTH1060000491997)
feqie wermfua: 21 /11 /1997
AT YR WRBR, H HATed, T3 focell & 3Ry .

Td—29011 /16 / 97—3MgTR (fafawr) 2. 30 /09 /97

e/ faare et aRT 10(1)(®) TG SUYRT 2(6)
sirenfire faare srferfa+,1947

B}
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HETdR g1 A1 Afed |a 22 ST
——gTeToT S7f¥en

ud

U=, THINITCS U< $u+l, RN A< g,
ge AR, forer €|

——amrdt ST
SuRerm
TrRIToT 1 BT AR A wlrfe— ) gy S
et T @ ok | ufaffe— 3N TRe g ud
1 TR 3arel
=3rferfofy: f&: 02/09 /2022

IRA WRBR, 59 F37ed, 98 faeell ® UAiRIe 3mee fasiied 30 /07 /97 & SIRY fa<er faare,
Jenfre faare srfaf e, 1947 (Y <My i & Fwaifda fhar Siram) &1 a1 10(1)") U SUERT
2(®)P =TT 3 ~ATATABRT BT Jrferfeyofamed a=Ifva fam T g

"1 g9 Aad gaies Wi oo oy Wi, 99 a9 e
& gRT IA@ BicHl, DAA AFRCSIT @M W IDIRI & Aregq 4 fgaa
FHeR ¥d sfi AR g3 AfeRara N, gygae N g3 wwhaR, EfewE
I g tera A, 79 y9e gF s SeRara 9, adiara g3 Tad
Y, Tevard g3 Murd A, IORE FIIEd g S, sORIdAra 90 g7
MU AT A1, GIARTIY 93 o aTaTd, T8ead 0 q3 $ERT ofl, g
g3 feeen i O+, Aleaara a6 g3 doma Sfl, Yave g3 dterid, 99 93
dterTd, IFRAA §F Ardierd, SEET gF dodd, I 93 feer off, wish g
AT, AR §F MU, IMEA §F A=00 of, [aaxor g3 sff s
St 9+, /TR gF Sdiara Il @) |99 f&A1d 1/2/96 4 AT I DY
Frfardl dg wad Sfaa 27 afe adf a 99fta sder %9 sRig @ g@ar
g'?“
2— I faare, IRTMEHRT H YR B W Usidg dR UIHRI Bl SURATT qraa Afed IRy fby
Y| A Y /e, wreitTer sifie @t el e geeed, §9 TAIRRITS AR BUHT, IR
Arre a9, Ul e, T &1 g1 fasTid 01,/02,/96 9 @1 AT HaT \ANG & HrIare] & St
Td Jgar & U & fAfeearef s =ranfEe]r S urd gen e R W SWIUe &l SR W SH—aTue
FRITIET UG fhd T |

3—UAEel ISl e wreiiror sife H fud oft, feg el sife wmRer & vd o
SO 7Y G gl s geucH qra den sl e @l IR W s IRe R g
TIIH(TA.AR,) A TS Ui 87 SFRET Rare 9 <ArATeRoT § SR glax Ggad w4 I Uh
RIS YR HR T BT b Swauer & #ed ol iarerd ! Wa=l | RIS=mHr 81 11 & e d8d
eoHe N g # aftfd ude sifie @1 20,830 /—%.(1R 99 §9IR M8 Al O ®Ud) @F I o
% Yo BR & T 2 3R UrRiFTer siie B or@ ol $U B SR IS I IHRT A8 € AR AT
PIs faare Y 2, 31a: TSN & Bolawyd YU b 3ff~aq AR &) faar o |

qfPh UEABRME & T Al AT B WG A UPHROT H I bR I IISIAET 81 T 8 3R d
3T BT HRIATS! T8l aTed 8, M AU~ U o= SURI 31 Dls fIarg o =21 381 | yawvr “faarg
fed” &1 S 2 den ke /3% Wt S 37gwU SR B AN B |

TRYMRG®Y URd WXOR, HH HATol™d, I3 foeefl gRT yaifiie 3newr fedrs
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30/07 /1977 @& <IRA wRifya fdwr /e faae &1 s Awu SwlRa fear wmar @ f&
YeTHIRT & FE Sl Tl Pl WIaHT W GBI F TSIHHT 8T AT & AR 31d g8 Bl HRIAR! dal ared
2, 3 ¥ gU YOIMM & SR dig fdarg 9 T8l 8 ¥ gaxvr “faarg fea” g1 S 2

AR oot faies 02,709 /2022 BT Gl RAMIBROT H GARIT SR SR b Tar foRy
AR A SRGR $I ghTerel Fsarr 5 |

Y Yo, =aramefrer

s fReeT, 5 e, 2022
F.3T. 1300.—sF=NRrF foare sfaf=m, 1947 (1947 &1 14) i 9w 17 F oqawor #
Fea T TR HOH o & 3=, Flel (TSEIW) F Y6407 & 94 =AY o Teig 7
9 AT AT, FHIl (TSTEA) & d19 aqad § [k s a6 sienfer sfawor va 9595
TATA, T & T2 (Fad F. F617-2/1999 (Fremua- 104/2014) T THTIAT AT 2

[&. L-29012/132/98-IR(M)]

el AR A1ea, e qi=a

New Delhi, the 5th December, 2022

S.0. 1300.—1In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. ((Central)-2/1999) (CIS)-104/2014).) of the Industrial
Tribunal/Labour Court, Kota now as shown in the Annexure in the Industrial Dispute between the employers in
relation to the management of M/s Vijay Stone India, Kota (Rajasthan) and Shri Rajendra S/o Shri Prabhu Lal
Yadav, Kota (Rajasthan).

[No. L-29012/132/98-IR(M)]
ASHISH KUMAR YADAV, Under Secy.

ERER)
=rarefien, sitenfire =amafeeRer (@) dier, (191.)
foRfi 3fEreI— 51 Az Yol RS.gE. (N oo dai)
ST UaRoT SHIS:RI AT (GR)—2 / 1999 (RMEUT—104 / 2014)
(HITHRR—3IRSTH ¢ 1060001971999)

fadi zerfa: 02 /02 /1999

UG MR WRGR, $H #37ed, T3 Aol & ¥ .

TA—29012 /132 /98 / TSR (TA)Z.18 /01 /1999

fcer /faare oraid oRT 10(1)(®) TG SUHRT 2(F)

iefre faare arfirfrm, 1947
HeYg

NIoT 3 Wcllel oflel ATad,

R I PAR TE TSR], STl e | ...oeft
ud
1—H. a5 A Sf$ar T UIRTgeR U3 Siofa< dred (SR IR 9)
1/1—7fd 918 U STeTa< ITed
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[N
1,/ 2—1dq1g PHR YA slcld< ITad

1/3—d&N 915 Y31 STefe< Ired

1/ 4—8191 YA STefer< gred
1,/5—X11 918 Y3l Slefere gred

(@it 1 /1 TG 1,/5, WRIgER Jad Slad< 16 & HIIAGHH)

farfl TAAGRT o & U, Bl | ....argrefroT
IuRerd
ureft @ SR | - St Irotes Teft e
ameft @t SR W ufafafer— 3N o.B. AR
-arferfrotfa: f&:12 /10 /2022

ARd WRGR, M FAe™, 93 fieel & UNifie ey fedie
18/01/1999 & SR fawr faare, sienfie faare sifefm, 1947 (B dguRr= s |
IR fham ST @1 oRT 10(1)8) TG SUSRT 2(H) & a9~ B Jrferfaotaef
TR fear T g—

“Weather Shri Rajender S/o Shri Prabhu lal Yadav Kariga was in the employment of
the management of M/s Vijay Stone (India) Kota from 16/01/1991 and his
discontinuation of services from 30/11/1997 by the said management is justified? If fo,
whether the workmen is entitled to for break period? What other relief the workman
is entited to and from which date?™"

2— I fadTe, IRIEERT H YR BM W USildg PR UHGRI Bl IuRfT qrad Aifed SNy
fpu g | Afew @ yrerdr § uredl siffe gRT SURT BIdR W< 3t dod I-TEaRe &
e TR PR Wfera: g8 b fhar war € fh el @ fFrgfaa arumelf & sl 16 SAR) 1991 @l
PR & UG UR Bg AT SHGT /I B @H H TR Bled &I o7 N 98 $AFGRT 9 9
el & @=ar o | el @1 Ao B SR 35,/ — JUY Ul el A 100 | BT ARG B TS
off 5y wfcrael 5 ufawd & 2@ | ggmr oy gam o1 | urell Fgfad fafr & smumelf & srfl| &Rl
FRAT T a7 o, fbeg fA® 30 /11 /97 &1 941 Aifed areran Aifew aa+ Y war 9 Feaiaa
PR far war dor il & U g wigdl | il & e gRdsR 9 ARUIC &I DINT I B
d grefr @1 W E R S Rl & YEl YAoH 9dd R b W dfed ddr H geReiifud
PRAMIT GG g YLU%. Td Y=Yt I IR0 AT TR o |

3— il FRIST® &1 3R ¥ Iad aol¥ &1 STaid URdd dx I8 vfars fdbar mr g b smmedf =
eff @1 16 SHART 1991 B HRIR & UG R B3 Fgfad =81 <11 99 1994 | gd smwmefi & =
DI WA Ucel 78l AT UG A7 B A9d Ao WH Sul BIg @9 drd dxal off | arwmeft | mem
IR f&A1® 07 /09 /1995 BT W9 Ucel WiHE &R T4 SR URH fHar o7 a9 35 /— $uy Ufd
Jper W ureft &I Bff wers &1 a1 foar o | ueff g it & #eg & fFarste v sifie &
Teer Fel YeT § Uit S @ fATd | BRI dRar v | wreft gRT uneft @l 30 /11 ,/1997 Bl B W
HAT W A9 TR ¥ qad T8l a1 dfcds 98 <ol H U B SR ol qar| wredi 7 ywredi
I 18,000 /— BUU Tsad forv & 9! AT orumefl = uefl 9 3uF & WR O 98T &1 o |
o SifaRad srmeft g1 ureff & sy & B Y gHrr TE T 2

4— g H @ urell Sfd o T el ue &1 IR ¥ Slefdre Aed d Ao Igred b
TUF—TF Y 8 FTRT SwIue & UfafRnTor gRT WReR fORE @l | SWIueT @l AR A
Tl e W U D1 T FTbT JATHHY Iooid fham SIre |

5— U & URIAERTT @1 98w g W S 989 A S9d gRT U 3TuR—3Tde
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RIS & HY B 8! © | UMbl IR U] A 9 AUl & e ydds gRefierd fBar |

6— B UBRUT H & WU W Y8 <@l g b @ urefl sife SHe gR1 gderl T
fraoETaf & et A A eFEfsan) dier TWe @F W § e fhur SR SWe qen
ureft & faw wH & 7 PHeR /e 9T FRNe” & R fud Y8 80 uielt 3 ey
# oRgd T uF A dord # aftfa dedl @ gARigfcd @ 71 ueft &1 g wu | 98 HU T '
b SHa! fygfad ammell & I8l Adued 16 SR 1991 H BRIR & Ug WR 1 T3 off qor grefi
BT BRI WH B TR Bl B AT, Urefl SHFERI Ydd U1 B Bl el offb urefi gR1 I
e 30,/11,/1997 &1 31AY Td RGN ©U A Hal ¥ gUH o= faar mar| g # ureft =1 g%
PUF a1 2 b I8 P Tad © 6 9 1995 ¥ Ul Siora< & U WM AT I8! 8 U @
W doe], T, g MMt GREAT 7 P 7 o 8| sifcd wEH #1 U ufduel @ SR gerr ©
I U ufuelt | A W) A § Fdrat A or | uge ot ufduelt 9 - aR s |
fbTer o R 15—20 a7 & a9 g o o | S99 SR & Hae H o § RulS T8 Hrar)y
ol | g BeT Tad & o ufduell & SHPY 3R 18,000 / —%. dH! ¥ &f 3R ST gRT S ®R
A R 98 @I Al BISdH] ol 1T B |

umeff @l IR & uredl & Al BT Wred @Rd gY WA YA fhar T § iR Ay H
STefers Ud Ao a1ed & 29 UK (BT Y © | Uil STeds 7 o vy uF § W WU o
qeg AR & b uredi 7 aruneft & A=l 07 /09,/95 W qd FH DI HRI L fHAr| amwnedi 7 gem
IR f&A1® 7,/9 /95 & W= Ucel T W foram of 9 & uRY fhar o iR ST UeR el
BT B Uit 7 9y 1995 # foram of a7 S& R faar on| smwneft & wey oY e ud sifie @
e T8} X8T R Sa+ Ut & Ul fhdl ff doiver a¥ H AR 240 T 96 rd A8} fhaT|
foRE # il Srera 7 I8 WeR HA1 § 6 I8 de1 Tad © b urell IHs I8 Foigy] Hral
Bl 3R IFF 16,/01,/1991 W B URH fhar 81| umefl @ 3R & Uqd a8 faorg ared =1 +f
AU IO 9 H I HUF fhar & fh oo e uRg 9 &) T ST U B R 39 W W
T G BT AcicHe a1 gorl 8, 1 g ureff faww W w o <81 21 ureff 7 favm ' m
R PR T A & wifd ) )R SR B 21 SRe ¥ A 7 I8 929 9 ® & a8 wE
T ® f6 9= faoi €9 & 9™ 9 g Bie 8 | UeY 10 9 11 wios A | urd drrond
8, oerds Sq® gl HAl S o, 7oty gl I9a Aol A€ ®, usel Sy 1, 5 9 6 WX SHD
T Hoe] b BRIER T8l © |

9 UHR A W U A1ed & fI9a 9 fawemer 3 gae & @1 7 & ureff grr aw
P fbar a1 2 6 Swa) Fyfaa ufduell @ Jei faie 16 Sadl 1991 &I SRR & Ug WR &
TE o, wafh wefl & Saa wodl &1 Rl @ iR A wed: wWued fhar war ¥ weft @1 &R
H AU IaT BAT b GaY W Dls U eI UKA T8l Dl T3 7 O IHS Iad Bl Bl dA
frerar &7 faoa e R Ul §RT & &9 & §dg § Bls [Jeae-id S aas W1 WRdd el
fhar T 8 S SIS UGl €1, 2, 3, 4, 5, 6, 7, 8, 9 UK BY MU T, I I A FHE I
gdc T8l BIar 3 6 uefl §. 99 M W $RIRA 27 87| S9d SISl 918 BTGl UR U=igAT 8
IR Sad T M A W SRl & g AT AR Sifdhd el 7 SR Saa uftal v R
Al & RER 8 S0 TRl @1 3R | WIed H UKW A6l (51 T 8| Sad ufaal | g of
Udhe e 8 el & 6 9 {5 ddy 7 2|

oeff @ SR S SIS USY Sdeg10 9 SIg 11 WRd By MU g S oA ueft &
FHl B gfic T8 Bl ® STafes el @ SR | wRgd axardS uedl vHa W 5 e wiesy
[ & FERd EEeRT §RT A, T A SS¥EIN I Iois AR & Hal [Javo & dag o
faqid 15,/01 /2004 &1 UG fhar Tar © S A deu qifead 8—3mus uF &, fadid 2.1.2004
® Aol ¥ o & fb draled Rele & gaR Aaw 2. 1.12.94 | 31.7.96 T G &1 ¢ 3R
el 28.11.96 BT & ol Y3 YTl &1 <rar wfawy Ay FeiRa &= @@r 98 & f&ar =
21" 39 U3 ¥ 9Mfd SaRA ¥ IE Udhe BT B gwH aftia o@fdr # warfad wefl, #. wify w=
TSR @ I8l HRRA @ BN e viis [ & @ @ Rufa § ey 3§ 39 wH @l
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HHARI wias [ Wred eEfed g gied o T ' 5w @1 et | ot ot a1
T XU &A1 Udhe T8l BT § |

7— frpyd: ueft I8 Rig oo § oi%d &1 © 6 SHd gRT gaorl i et #
S99 et #. faorg weF(gfean) dier aWe @ AR # B fhar B &R S qerr et
J o wF & 99 PHeR/Afe auT e @ ARy wnfid R8s gfe o9 une,
aureft & JEf g i fAaeHE § SHa 9 et & wew ‘ewHeR /#fie 9 aee @
T MU Y8 Bl 8 AIfed J8l B U1 § dl R SEe gRT gadr) TR fAareErate #§
FR=R 240 a9 &R QUT R o7 9 3fumeil gRT SRR &1 &RT 25—-U% & U & Tl
P S &1 BIS U & A A8 &7 7, i ureft b1 A e o1 WY J8 R8T ® 3R ureft
A B EReVT U T8 8 | 98 ol | Bl Ay @1 uTd R BT MR
T 89 I TE § SR B Y 1 ey IwRd 89 I 2 |

IRUME®EY ARA WRGR, HH HATe™, -3 faeell gr1 yraifiie sew s
18/01/1999 & WA wRIfda Fdw /e fIare &1 sl Irgwuy I@fa & <mar 2@
fo uredt <o grr et #.favy wREfsan) der & gt aftta @ Y frieEaS § sae 9
ol & WA “HHGR / HHS 9 PSR & AR WIUd 8 & T2 Bl AIfed B H QUi
fawer YeT 7, o U1 Rerfa # S9 rfaf =i o1s wRefor ur & 89 9 a8 srefl (9. 93
ST I1ed $ & SR b BIFFHEE Aueff $9 1,/1 W 1,/5 d®) A B AN &l
U B b ARHRY T2 2|

arfarfofa et AT 12,/10 /2022 B Geol RGBT H FARIT SR gediedRd fa
T fORT FRATGAR WgfRId WROR DI gorerel fRsrarn S |

LENR G IR DISIN
T foeett, 5 fRewaw, 2022

F.3. 1301.—sf=ntes fEare sfafaaw, 1947 (1947 &1 14) & =T 17 F Aq@<T #
Fea T LRI O Fgeae Fa¥ ffee & Yagd & a5 HAShl 3T 376 FHATL & a1 STqae
# fAfde et A § e aeaTe =i AT Ud 90 -Aed-1 g997E, & 9972 (99
. 65/2001) T THRTIAT FLAT 2

[<. L-29012/113/2000-IR(M)]

Ar9fTer FHTT 71, AT qf=a
New Delhi, the 5th December, 2022

S.0. 1301.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 65/2001) of the Central Government Industrial
Tribunal/Labour Court-1, Dhanbad now as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of M/s Hindustan Copper Limited and their Workman.

[No. L-29012/113/2000-1R(M)]
ASHISH KUMAR YADAYV, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO.1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of 1.D.Act. 1947.
Reference: No. 65/2001

Employer in relation to the management of Hidustan Copper Ltd. Ghatsila.
AND.
Their workman.

Present: Shri Dinesh Kumar Singh Presiding Officer.
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Appearances:
For the Employers :- None.

For the workman. :- None.
State : Jharkhand. Industry:- Copper
Dated 28/03/2022
AWARD

By Order No.L-29012/113/2000/IR (M) dated 27.02.2001 the Central Government in the Ministry
of Labour has, in exercise of the powers conferred by clause (d) of sub-section (1) and sub —section (2A) of
Section 10 of the Industrial Disputes Act, 1947, referred the following disputes for adjudication to this
Tribunal:

SCHEDULE

“Whether the action of the management of Hindustan Copper Ltd., /ICC in
terminating the services of Shri Arun Kumar Sharma is justified? If not, to what
relief the concerned is entitled to?”

2. The reference is received on 03/04/2001 by this Tribunal in which the workman/union had been
advised to submit statement of claim along with relevant document within fifteen days but the
union/workman did not appear before the Tribunal. However after receipt of the reference, both parties were
noticed but neither the union/workman nor the management appeared before the Tribunal. Now Case is
pending since 03/04/2001 and workman/union as well as management is not appearing before Tribunal. so, it
is felt that workman/union has lost its interest in this matter. Hence No Dispute Award is passed.
Communicate

D.K. SINGH, Presiding Officer
T2 faeet, 5 fmeare, 2022

F.3M. 1302 —sf=nties fEare afafaaw, 1947 (1947 #T1 14) #F =T 17 F aq@<T &
TR T AL HAE Rgea™ i orfies & Jaeas & gag At i 39 FHar & = aqad
¥ fAfde et A o F=0a T =i i ua a9 =maerd-1 ga949TE, F 991 (S
. 89/2001) T THITAT FIAT Bl

[€. L-29012/3/2001-IR(M)]
Ar9fTer FHT A1, AT qf=a

New Delhi, the 5th December, 2022

S.0. 1302.—1In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 89/2001) of the Central Government Industrial
Tribunal/Labour Court-1, Dhanbad now as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of M/s Hindustan Copper Limited and their Workman.

[No. L-29012/3/2001-IR(M)]
ASHISH KUMAR YADAV, Under Secy.

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO.1, DHANBAD

In the matter of reference U/S 10 (1) (d) (2A) of I.D.Act. 1947.
Reference: No. 89/2001

Employer in relation to the management of Hidustan Copper Ltd/Icc, Moubhandar.
AND.

Their workman.
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Present: Shri Dinesh Kumar Singh Presiding Officer.
Appearances:

For the Employers :- None.
For the workman. :- None.
State : Jharkhand. Industry:- Copper
Dated 29/03 /2022
AWARD

By Order No.L-29012/3/2001/IR (M) dated 28.03.2001 the Central Government in the
Ministry of Labour has, in exercise of the powers conferred by clause (d) of sub-section (1) and
sub —section (2A) of Section 10 of the Industrial Disputes Act, 1947, referred the following disputes
for adjudication to this Tribunal:

SCHEDULE

“Whether the action of the management of Hindustan Copper Ltd., /ICC terminating
the services of Shri Suraj Sahu is justified? If not, to what relief the concerned
workman is entitled to?”

2. The reference is received on 16/04/2001 by this Tribunal in which the workman/union had been
advised to submit statement of claim along with relevant document within fifteen days but the
union/workman did not appear before the Tribunal. However after receipt of the reference, both parties were
noticed but neither the union/workman nor the management appeared before the Tribunal. Now Case is
pending since 16/04/2001 and workman/union as well as management is not appearing before Tribunal. so, it
is felt that workman/union has lost its interest in this matter. Hence No Dispute Award is passed.
Communicate

D.K. SINGH, Presiding Officer
s faeelt, 5 e, 2022

Fr.3M. 1303 —sf=fies fEare AfafaaT (1947 &1 14) FF 9T 17 F ATET H Feaid
T 7Y Bgeam 9T ”IHce & Ta8as & a5 Al X 396 FHAE & 9 Tqad |
e sirenties fFare § e g sienfe srfesrr ua a9 =maerg-1 g9dre, & 9=91e (S99 9.
90/2001) =T THTTAT FeaT Bl

[€. L-29012/4/2001-IR(M)]

el FHTE AT, Ja 9i=d
New Delhi, the 5th December, 2022

S.0. 1303.—1In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 90/2001) of the Central Government Industrial
Tribunal/Labour Court-1, Dhanbad now as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of M/s Hindustan Copper Limited and their Workman.

[No. L-29012/4/2001-1R(M)]
ASHISH KUMAR YADAYV, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO.1,DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of I.D.Act. 1947.
Reference: No. 90/2001

Employer in relation to the management of Hidustan Copper Ltd./Icc. Moubhandar.
AND.

Their workman.
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Present: Shri Dinesh Kumar Singh, Presiding Officer.

Appearances:
For the Employers :- None.

For the workman. :- None.
State : Jharkhand. Industry:- Copper
Dated 28/03 /2022
AWARD

By Order No.L-29012/4/2001/IR (M) dated 28.03.2001 the Central Government in the Ministry of
Labour has, in exercise of the powers conferred by clause (d) of sub-section (1) and sub —section (2A) of
Section 10 of the Industrial Disputes Act, 1947, referred the following disputes for adjudication to this
Tribunal:

SCHEDULE

“Whether the action of the management of Hindustan Copper Ltd., /ICC in terminating
the services of Shri Mrinal Bhattachargee is justified? If not, to what relief the
concerned workman is entitled to?”

2. The reference is received on 16/04/2001 by this Tribunal in which the workman/union had been
advised to submit statement of claim along with relevant document within fifteen days but the
union/workman did not appear before the Tribunal. However after receipt of the reference, both parties were
noticed but neither the union/workman nor the management appeared before the Tribunal. Now Case is
pending since 16/04/2001 and workman/union as well as management is not appearing before Tribunal. so, it
is felt that workman/union has lost its interest in this matter. Hence No Dispute Award is passed.
Communicate

D.K. SINGH, Presiding Officer
e faeelt, 9 ey, 2022

AT, 1304 —3TARF faare offFRm, 1947 (1947 HT 14) B aRT 17 & IgERTT
P WHR IRAG W 4 Jag dd & GG el IR S9d AR & d9rd ey § e
e faare # =iy WReR S e SeaR & vare (dWed & 75/2015) &1 yaifid
EEGIN

[E. TT-12011/44/2015-31T8 3R §1.1]
U &. JIgd, qE q=a

New Delhi, the 9th December, 2022

S.0. 1304.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.75/2015) of the Cent.Govt.Indus.Tribunal-cum-Labour Court
Jabalpur as shown in the Annexure, in the industrial dispute between the management of State Bank of India

and their workmen.
[No. L-12011/44/2015- IR(B-1)]
A. K. YADAYV, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL -CUM -LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/75/2015
Present: P.K.Srivastava H.J.S..( Retd)

The General Secretary

Dainik Vetan Bhogi Bank Karmachari Sangathan

F-1 Tripti Vihar, Opp.Engineering College

Ujjanin(M.P.) ... Workman
Versus
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The Chief General manager

State Bank of India,

L.H.0., Hoshangabad Road,

Bhopal(M.P.) ...Management
AWARD

(Passed on 27-9-22.)

As per letter dated 21/8/2015 by the Government of India, Ministry of Labour, New Delhi, the
reference is received. The reference is made to this Tribunal under Section -10 of I.D.Act, 1947 as per
Notification No.L-12011/44/2015/IR(B-1) The dispute under reference relates to:

“Whether the demand of the Union claiming differences of wages in favour of
Shri Bhupesh Raikwar, daily wage employee from 8-2-2001 to 12-1-12 is
justified or not ?If so, what relief the daily wager is entitled for? .”

1. After registering the case on the basis of reference, notices were sent to the parties. Both the parties
have filed their statement of claim/defence.

2. The case of the workman Union as stated in his statement of claim is that the workman was employed
as a peon on daily basis in the Branch and remained employed for 12 years. He was not regularized rather he was
retrenched illegally without any notice or compensation. He was not paid wages for his work as mentioned in Bi
Partite Settlement. The action of the Management in not paying wages to him at par with the peon regularly
employed with the management is in violation of Bi Partite Settlement and is arbitrary. Accordingly the workman
union has prayed that holdiang the workman Bhupesh Raikwar entitled to difference of wages for the period he
worked as a daily wager and the Management Bank be held liable to pay the amount.

3. The case of the Management is mainly that firstly the workman Bhupesh Raikwar did not work
continuously as daily wager. The Bipartite Settlement are not applicable to persons engaged on
temporary/casual/daily basis. They are applicable to permanent employees only. Hence the workman is not
entitled to wages paid to the Regular Staff of the Management Bank doing the same job. Accordingly, the
Management has requested that the reference be answered against the workman.

4, The workman Union has not examined any witness on oath.

5. The workman Union did not appear at the time of agreement. They did not file any written argument
also. | have heard arguments of Shri Ashish Shroti, learned Counsel for the Management and have gone through
the record.

6. The reference itself is the issue for determination , in the case in hand.

7. The case of the workman is that he was not paid wages according to the Bi Partite Settlements
applicable in different time zones. The management has disputed the claim with a case that the Bi Partite
Settlements are only for regular employees of the Bank and not for the daily wagers.

8. The management has referred to decisions of Hon’ble the Apex Court in the case of State of Haryana
and Another Vs. Tilak Raj & Others reported in AIR(2003) SC 2658 wherein following observation has been
made:-

“A scale of pay is attached to a definite post and in case of a daily wager, he holds no posts.
The respondent workers cannot be held to hold any posts to claim even any comparison
with the regular and permanent staff for any or all purposes including a claim for equal
pay and allowances. To claim a relief on the basis of equality, it is for the claimants to
substantiate a clear cut basis of equivalence and a resultant hostile discrimination before
becoming eligible to claim rights on a par with the other group vis-a-vis an alleged
discrimination. No material was placed before the High court as to the nature of the duties
of either categories and it is not possible to hold that the principle of “equal pay for equal
work is a abstract one.

“Equal pay for equal work” is a concept which requires for its applicability complete and
wholesale identity between a group of employees claiming identical pay scales and the other
group of employees who have already earned such pay scales. The problem about equal
pay cannot always be translated into a mathematical formula.”

9. Following observation has been made in another case of Himanshu Kumar Vidyarthi & Others Vs.
State of Bihar & Others reported in AIR(1997) SC3657, where in it has been observed as under:-
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“they are temporary employees working on daily wages. Under this circumstance, the
dis-engagement from service cannot be construed to be a retrenchment under the
Industrial Disputes Act. The concept of retrenchment, therefore, cannot be stretched to
such an extent as to cover these employees. Since they are only daily wage employees
and have no right to the post, disengagement is not arbitrary.”

10 As referred by management , following observation has been made by Hon’ble the Apex Court in the
case of State of Rajasthan & Others Vs. Dayalal & Others reported in(2011) 2 SCC 429:-

“(1)High Courts in exercising power under Article 226 of the Constitution will
not issue directions for regularization, absorption or permanent continuance,
unless the employees claiming regularization had been appointed in pursuance
of a regular recruitment in accordance with relevant rule in an open
competitive process against sanctioned vacant posts . The equality clause
contained in Articles 14 and 16 should be scrupulously followed and courts
should not issue a direction for regularization of services of an employee which
would be in violative of constitutional scheme. While something that is
irregular for want of compliance with one of the elements in the process of
selection which does not go to the root of the process, can be regularized back
door entries, appointments contrary to the constitutional scheme and/or
appointment of ineligible candidates cannot be regularized.

(i) Mere continuation of service by a temporary or ad hoc or daily wage
employee, under cover of some interim orders of the Court, would not confer
upon him any right to be absorbed into service, as such service would be
litigious employment. Even temporary , ad hoc or daily wage service for a long
number of years let along service for one or two years, will not entitle such
employee to claim regularization, if he is not working against a sanctioned post.
Sympathy and sentiment cannot be grounds for passing any order of
regularization in the absence of a legal right.

(iii) Even where a scheme is formulated for regularization with a cut off
date(that is a scheme providing that persons who had put in a specified number
of years of service and continuing in employment as on the cut off date), it is not
possible to others who were appointed to subsequent to the cut off date, to claim
or to contend that the scheme should be applied to them by extending the cut off
date or seek a direction for successive cut off dates.

(iv) Part-time employees are not entitled to seek regularization as they are
not working against any sanctioned posts. There cannot be a direction for
absorption, regularization or permanent continuance of part time temporary
employees.

(v) Part time temporary employees in government run institutions cannot
claim parity in salary with regular employees of the Government on the
principle of equal pay for equal work. No can employees in private
employment, even if serving full time, seek parity in salary with against the
State must arise under a contract or under a statute.”

11. IN the light of aforesaid preposition of law declared by Hon’ble the Apex Court, the daily wagers
cannot be held to be entitled to the pay and wages equally paid to regular paid employees of the Bank and the
issue requires to be decided against the workman.

12. On the basis of the above discussion, following award is passed:-

A. The demand of the Union claiming differences of wages in favour of Shri Bhupesh
Raikwar, daily wage employee from 8-2-2001 to 12-1-12 is held not justified.

B. The workman is held entitled to no relief.

13. Let the copies of the award be sent to the Government of India, Ministry of Labour & Employment

as per rules.

DATE: 27-9-2022

P. K. SRIVASTAVA, Presiding Officer
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% faeet, 9 fmeaw, 2022

HT.3T. 1305.—si=nfis faare A =m, 1947 (1947 BT 14) BT GRT 17 & JFTARIT H B
WPR IR WS b UYad dd & ddg  FEANdl (R 96 PHeRI & 99 Jged ¥ ks
igEfle faare # o< WRGR frenfis Af¥fexo Seaqr & dare (e 9. 164/2002) &1 USRI
PR B |

[€. TA-12012/175/2002-318 3R <1.1]
U. &. TG, Fa< A=

New Delhi, the 9th December, 2022

S.0. 1305.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.164/2002) of the Cent.Govt.Indus.Tribunal-cum-Labour Court
Jabalpur as shown in the Annexure, in the industrial dispute between the management of State Bank of India
and their workmen.

[No. L-12012/175/2002—- IR(B-1)]
A. K YADAV, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL -CUM -LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/164/2002
Present: P.K.Srivastava H.J.S..( Retd)

Shri Arjun Singh Ahirwar,

Vijay Nagar Colony,

Near Well, H/o Ramcharan,

Chowkidar Lalghati,

Bhopal(M.P.) ... Workman
\ersus

The Assistant General Manager,

State Bank of India,

Region-I, Zonal Office,

Hamidia Road,

Bhopal(M.P.)-262001 ...Management

AWARD
(Passed on 17-8-2022.)

As per letter dated 14-11-2002 by the Government of India, Ministry of Labour, New Delhi, the
reference is received. The reference is made to this Tribunal under Section -10 of 1.D.Act, 1947 as per
Notification No.L-12012/175/2002-IR(B-1). The dispute under reference relates to:

“Whether the action of the management of Assistant General Manager, State
Bank of India, Reg.l.Bhopal in terminating the services of Shri Arjun Singh
Ahirwar w.e.f. 11/10/1995 is justified? If not what relief the applicant is entitled
to?”

1.  After registering the case on the basis of reference, notices were sent to the parties. Both the parties
have filed their respective statement of claim/defence.

2. The case of the workman as stated in his statement of claim is that he was working as canteen cook
cum server in Officer’s Canteen , State Bank of India, Zonal Office, Bhopal. The workman had applied for
home loan of Rupees One lakh from second party. Cheque of Rs.65,000/- was given to property broker.
Amount of Rs.25,000/- was kept in fixed deposit in name of owner of property Shri Govindram. Charge sheet
was issued to workman that he has not purchased property. Shri Tiwari was appointed as Inquiry Officer.
Workman submits that Shri J.K.Shrivastava was Defence Assistant. The Defence Assistant deliberately
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remained absent in inquiry proceedings. Inquiry is illegally conducted. He was not given proper opportunity for
his defence. Thus the workman has prayed that the reference be decided in his favour.

3. The management filed written statement of defense denying the contentions of the workman. The
Management submits that since the Defence Assistant remained absent the inquiry report could not submitted.
The workman participated in the inquiry and witness of management has been cross-examined.

4. My learned Predecessor vide order dated 15-6-2010 framed the following preliminary issue:-

“Whether the departmental inquiry conducted against the workman is proper & legal or
not?”

5. Parties were given opportunity to lead evidence in this respect.

6. Vide his order dated 17-6-2015 my learned Predecessor held preliminary issue in affirmative, holding
the departmental inquiry conducted as legal and proper. His this order is part of the award. Following
additional issues were framed by my learned Predecessor vide the same order:-

(1) Whether the charges against the workman are proved from the evidence in inquiry
proceedings?

(2) Whether the punishment of dismissal imposed against the workman is legal and
proper?

(3) If so, what relief the workman is entitled to.?

7. Parties were given opportunity to lead evidence in this respect, and the workman examined himself on
these additional issues. He was cross-examined. Management also examined its witness and was also cross-
examined.

8. I have heard arguments of Ms. Akansha Soni, learned counsel for the workman and Shri V.K.Tripathi,
learned counsel for the Management and have gone through the record.

9. ADDITIONAL ISSUE NO.1:-

Learned counsel for the management has submitted that the standard of evidence with respect to proof of
Charge in departmental inquiry and criminal trial is different. In departmental inquiry the charge need not be
proved beyond doubt. It is required to be proved only up to probability level and has further submitted that the
issue whether the charges are proved in the departmental inquiry should be seen in the light of these settled
principles. The learned counsel has referred to judgement of Hon’ble the Apex Court in the case of State Bank
of Bikaner & Jaipur V. Nemi Chand Nalwaya (2011) 4 SCC 584. Para (10) of the judgement is being
reproduced as follows:-

The fact that the criminal court subsequently acquitted the respondent by giving him
the benefit of doubt, will not in any way render a completed disciplinary proceedings
invalid nor affect the validity of the finding of guilt or consequential punishment. The
standard of proof required in criminal proceedings being different from the standard of
proof required in departmental enquiries, the same charges and evidence may lead to
different results in the two proceedings, that is, finding of guilt in departmental
proceedings and an acquittal by giving benefit of doubt in the criminal proceedings. This
is more so when the departmental proceedings are more proximate to the incident, in
point of time, when compared to the criminal proceedings. The findings by the criminal
court will have no effect on previously concluded domestic enquiry. An employee who
allows the findings in the enquiry and the punishment by the disciplinary authority to
attain finality by non-challenge, cannot after several years, challenge the decision on the
ground that subsequently, the criminal court has acquitted him.

10. The same principle has been reiterated by Hon’ble the Apex Court in the case of Pravin Kumar V.
Union of India (2020) 9 SCC 471. Para 33 to 35 of this judgment are being reproduced as follows:-

33. The incident of 28.02.1999 raised serious questions of criminality under
the Prevention of Corruption Act, as well as of violation of Service Regulations and
administrative misconduct. Thus, in addition to appointment of enquiry officer, the
authorities also registered a criminal complaint with the CBI. After investigation, the
CBI though did not find adequate material to launch criminal prosecution against the
appellant but through its self speaking report dated 07.03.2000, the CBI recommended
major disciplinary action against the appellant and a few others.


https://indiankanoon.org/doc/1331755/
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34. It is beyond debate that criminal proceedings are distinct from civil proceedings. It is
both possible and common in disciplinary matters to establish charges against a
delinquent official by preponderance of probabilities and consequently terminate his
services. But the same set of evidence may not be sufficient to take away his liberty
under our criminal law jurisprudence. 6 Such distinction between standards of proof
amongst civil and criminal litigation is deliberate, given the differences in stakes, the
power imbalance between the parties and the social costs of an erroneous decision. Thus,
in a disciplinary enquiry, strict rules of evidence and procedure of a criminal trial are
inapplicable, like say, statements made before enquiry officers can be relied upon in
certain instances.

35. Thus, the appellant’s contention that he should be exonerated in the present
proceedings as no criminal chargesheet was filed by the CBI after enquiry, is liable to be
discarded. 8 The employer always retains the right to conduct an independent
disciplinary proceeding, irrespective of the outcome of a criminal proceeding.
Furthermore, the CBI report dated 07.03.2000 does recommend major disciplinary
action against the appellant. The said report also buttresses the respondent’s case.

11. In another case, General Manager, State Bank of India Vs. R. Periyasamy(2015) 3 SCC 101 the
same principle has been reiterated in para 11 of the judgment which is being reproduced as follows:-

11. Itis interesting to note that the learned Single Judge went to the extent of observing
that the concept of preponderance of probabilities is alien to domestic enquiries. On the
contrary, it is well known that the standard of proof that must be employed in domestic
enquiries is in fact that of the preponderance of probabilities. In Union of India Vs.
Sardar Bahadur[3], this Court held that a disciplinary proceeding is not a criminal trial
and thus, the standard of proof required is that of preponderance of probabilities and
not proof beyond reasonable doubt.

12 IN the case of Deputy General Manager,State Bank of India Vs.Ajai Kumar Srivastava(2021)2
SCC 612 referred to by learned counsel for the Management, the same principle has been reiterated in para 27
of the judgment which is being reproduced as follows:-

27. It is true that strict rules of evidence are not applicable to departmental enquiry
proceedings. However, the only requirement of law is that the allegation against the
delinquent must be established by such evidence acting upon which a reasonable person
acting reasonably and with objectivity may arrive at a finding upholding the gravity of
the charge against the delinquent employee. It is true that mere conjecture or surmises
cannot sustain the finding of guilt even in the departmental enquiry proceedings.

13. The charges against the workman are as follows:-

()When he was sanctioned a housing loan of Rs.1,00,000/- by the Bank on his
application for purchase of house property. He obtained amount of Rs.90,000/- of
housing loan on 4-1-1992 after execution of documents on the ground that he was to
purchase house property from one Govind Son of Roopkumar and got issued a Bankers
Cheque N0.970168 of Rs.65,000/- on 4-1-1992 which was duly acknowledged by him.
But this amount was never paid to the Govind S/o Roopkumar. The workman did not
submit acknowledgement in receipt thereof, rather he deposited the said amount with
Bank of Baroda, Hamidia Branch Bhopal in A/c N0.13977 opened by fake Govindram
s/o Roopkumar and withdrew the amount on different dates posing himself to be
Govind Ram S/o Roop Kumar the vendor. He defrauded the Bank which is misconduct
in service rules Desai Award.

(2)That he received amount of Rs.25,000/- from the Housing loan sanctioned. Opened
an account in the name of said Govind S/o Roopkumar in the State Bank of India, Chola
Road, Branch Bhopal on 4-1-1992 and got fraudulently prepared a fixed deposit.
Receipt of the said amount is No.795956. He wrongly /knowingly introduced the
imposter posing himself to be the vendor Govindram.

14. The Management has proved the inquiry documents as Exhibit M-7. Perusal of these inquiry
documents reveals that three witnesses were examined during the inquiry to prove the charge. First witness is
A.K.Khana, the then Manager-PBD at Chola Road Brach. He stated during inquiry that he was posted as
Branch manager PBD in the said Branch since July-1990. He further states that a housing loan was sanction by
the Branch to the workman on 4-1-1992 on his application. The condition was that the workman would get a
house purchased out of the housing loan and inform the Bank accordingly as well deposit the title deed/sale
deeds in the bank within 30 days. The workman did not inform the Bank, accordingly nor did he produce the
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sale deed within 30 days after availing the loan amount. Then this witness sent a letter on 13-2-1992 to the
alleged vendor Govind S/o Roop Kumar. The alleged vendor personally informed the witness that he never
received any Bankers cheque of Rs.65,000/- from the workman and he did not execute any sale deed in favour
of the workman. On inquiry it was found that the amount of Rs.65,000/- released from the house loan
sanctioned in the name of Govind S/o Roopkumar by bankers cheque was realized through Bank of Baroda,
Hamidia Road Branch. In his cross-examination from the side of the workman, during the inquiry, this witness
stated that document PEX-1 & 2 the name of the vendor was written Govind Ram Thadani. He further
explained that the Bankers Cheque was issued in the name of Govindram S/o Roopkumar. From the evidence
during the inquiry, it came out that the owner Govind Ram Thadani had executed a power of attorney in favour
of Govind Ram S/o Ram Kumar authorizing him to negotiate and execute sale deed of the said house after
receiving sale consideration. It also comes out from the inquiry that the said bankers cheque was deposited in
the account of Govindram S/o0 Roop Kumar Account No.13977 with Hamidia Road Branch of Bank of Baroda.
It is also clear from the statement of another witness Ramdas during the inquiry that he identified Govind Ram
S/o Roopkumar and introduced himself with the bank in opening the said account in different bankers cheque of
Rs.65, 000/- of home loan is said to be deposited. This witness further states during the inquiry that he had
introduced Govindram S/o Roopkumar because he was recommended by his friend Rajkumar, a police
employee who died later on. His this statement is further supported by PEX-19 where his name and signature
finds mention in the Account opening form of Govind Ram S/o Ramkumar as introducer. This witness does
nowhere state that the applicant workman was present at the time when the Account was opened or when he
introduced Govindram S/o Ramkumar in opening Account. The third witness examined during the Inquiry is
Govind Ram S/o Roopkumar. He stated that he has received Rs.6000/- as advance payment for sake of house
from the workman in the year 1991. He had agreed to execute the sale deed after receiving the remaining sale
consideration to be paid within two months. The workman could not pay him the remaining sale consideration
for three or four months, thereafter, he executed the sale deed of the said house on 13-11-1991 to Smt. Poonam
Hemnani. He further states that he never opened any Account in Hamidia Road Branch of Bank of Baroda. He
never got any bankers cheque of Rs.65,000/-. He also never got prepared any fixed deposit receipt with the
State Bank of India Chola Road Branch for Rs.25,000/-. He denies his signature on the application for
preparing fixed deposit receipt, PEX-14. IN cross-examination, he admits that he was power of attorney holder
for the real owner Govind Ram Thadani, PEX-14, the fixed deposit receipt application form bears the name of
the workman as Introducer.

15. Now if we consider this evidence and documents in the light of settled preposition of law
regarding proof of authority in the departmental inquiry as stated earlier, it is established that the workman had
no role in opening of Account by Govindram S/o Roopkumar with Bank of Baroda, Hamidia Branch, Bhopal.
There is nothing on record during the inquiry to indicate that the workman was either present at the time when
the said account was opened or had introduced the applicant Govindram S/o0 Roopkumar for opening the
account, rather he was introduced by PW-2 Ramdas, examined during the inquiry. As for the charge that the
workman withdrew the said amount from the bank of Baroda Branch in different dates, there is nothing on
record in enquiry papers to show that it was the workman who withdrew the said amount on different dates.
Hence the finding of the Inquiry Officer with respect to the proof of charge is nothing but perverse
because it is based on no evidence at all.

16. As regards the second charge, perusal of PEX-14 filed during the inquiry shows that the workman
introduced the alleged Govindram S/o Roopkumar in the application for fixed deposit receipt of Rs.25,000/-.
This Govindram S/o Ramkumar has denied his signature on this application form but since this fact that the
workman introduced for fixed deposit receipt of Rs.25,000/- of Govindram S/o Roopkumar it can be said that
there is some evidence to show the complexity of the workman with respect to this charge.

17. In the light of the above discussion and findings of inquiry officer, holding Charge No.1 proved is
held perverse. Charge No.1 is held not proved. As regards Charge No.2, the finding of the inquiry officer
holding this charge proved is held justified in law and finding with respect of this charge is affirmed.
Additional Issue No.1 is answered accordingly.

18. ADDITIONAL ISSUE NO.2:-

Till now, out of the two charges only one charge which is Charge No.2 is held proved and Charge No.1
has held not proved. The Management has awarded punishment of termination from service for the misconduct.
It has been submitted from the side of the workman by his learned counsel that this punishment is dis-
proportionate to the proved charge and requires interference by this Tribunal.

19. The learned counsel for the management has defended the impugned punishment with an argument
that the charges are of misconduct involving moral turpitude affecting the core integrity of the employee for
which punishment of dismissal/removal from service is provided in service rules. Hence the punishment cannot
be said to be excessive or disproportionate to the charge proved. Learned Counsel has further submitted that
this Tribunal is not an Appellate authority and no interference is required only on the ground that the other view
is also possible with respect to punishment. Learned Counsel has referred to decision of Hon’ble the Apex
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Court in the case of State of Bank of Bikaner & Jaipur Vs. Nemi Chand Nalwaya(supra) specially para 7
and 8 of this judgment which are being reproduced as follows:-

7. It is now well settled that the courts will not act as an appellate court and
reassess the evidence led in the domestic enquiry, nor interfere on the ground that
another view is possible on the material on record. If the enquiry has been fairly and
properly held and the findings are based on evidence, the question of adequacy of the
evidence or the reliable nature of the evidence will not be grounds for interfering with
the findings in departmental enquiries. Therefore, courts will not interfere with findings
of fact recorded in departmental enquiries, except where such findings are based on no
evidence or where they are clearly perverse. The test to find out perversity is to see
whether a tribunal acting reasonably could have arrived at such conclusion or finding,
on the material on record. Courts will however interfere with the findings in disciplinary
matters, if principles of natural justice or statutory regulations have been violated or if
the order is found to be arbitrary, capricious, mala fide or based on extraneous
considerations. (vide B. C. Chaturvedi vs. Union of India - 1995 (6) SCC 749, Union of
India_vs. G. Gunayuthan- 1997 (7) SCC 463, and Bank of India vs. Degala
Suryanarayana - 1999 (5) SCC 762, High Court of Judicature at Bombay vs. Shahsi
Kant S Patil - 2001 (1) SCC 416).

8. When a court is considering whether punishment of “termination from service'
imposed upon a bank employee is shockingly excessive or disproportionate to the gravity
of the proved misconduct, the loss of confidence in the employee will be an important
and relevant factor. When an unknown person comes to the bank and claims to be the
account-holder of a long inoperative account, and a bank employee, who does not know
such person, instructs his colleague to transfer the account from *“dormant' to
"operative™ category (contrary to instructions regulating dormant accounts) without
any kind of verification, and accepts the money withdrawal form from such person, gets
a token and collects the amount on behalf of such person for the purpose of handing it
over to such person, he in effect enables such unknown person to withdraw the amount
contrary to the banking procedures; and ultimately, if it transpires that the person who
claimed to be account holder was an imposter, the bank cannot be found fault with if it
says that it has lost confidence in the employee concerned. A Bank is justified in
contending that not only employees who are dishonest, but those who are guilty of gross
negligence, are not fit to continue in its service.

20. Para 37 of the judgment in the case of Pravin Kumar vs. Union of India (Supra) referred to by
learned counsel for the management is also being reproduced as follows:-

37. Applying these guidelines to the facts of the case in hand, it is clear that the
punishment of dismissal from service is far from disproportionate to the charges of
corruption, fabrication and intimidation which have unanimously been proven against
the appellant. Taking any other view would be an anathema to service jurisprudence. If
we were to hold that systematic corruption and its blatant coverup are inadequate to
attract dismissal from service, then the purpose behind having such major penalties,
which are explicitly provided for under Article 311 of the Constitution, would be
obliterated.

21. Para 10 of the case of State Bank of India vs. Perivasamy(supra) referred to by learned counsel for
the Management is being reproduced as follows:-

10. It is interesting to note that the learned Single Judge went to the extent of observing
that the concept of preponderance of probabilities is alien to domestic enquiries. On the
contrary, it is well known that the standard of proof that must be employed in domestic
enquiries is in fact that of the preponderance of probabilities. In Union of India Vs.
Sardar Bahadur[3], this Court held that a disciplinary proceeding is not a criminal trial
and thus, the standard of proof required is that of preponderance of probabilities and
not proof beyond reasonable doubt. This view was upheld by this Court in State Bank of
India & ors. Vs. Ramesh Dinkar Punde[4]. More recently, in State Bank of India Vs.
Narendra Kumar Pandey[5], this Court observed that a disciplinary authority is
expected to prove the charges leveled against a bank-officer on the preponderance of
probabilities and not on proof beyond reasonable doubt. Further, in Union Bank of
India Vs. Vishwa Mohan[6], this Court was confronted with a case which was similar to
the present one. The respondent therein was also a bank employee, who was unable to
demonstrate to the Court as to how prejudice had been caused to him due to non-supply
of the inquiry authorities report/findings in his case. This Court held that in the banking
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business absolute devotion, diligence, integrity and honesty needs to be preserved by
every bank employee and in particular the bank officer. If this were not to be observed,
the Court held that the confidence of the public/depositors would be impaired. Thus in
that case the Court set-aside the order of the High Court and upheld the dismissal of the
bank employee, rejecting the ground that any prejudice had been caused to him on
account of non-furnishing of the inquiry report/findings to him.

While dealing with the question as to whether a person with doubtful integrity ought to
be allowed to work in a Government Department, this Court in Commissioner of Police
New Delhi & Anr. Vs. Mehar Singh[7], held that while the standard of proof in a
criminal case is proof beyond all reasonable doubt, the proof in a departmental
proceeding is merely the preponderance of probabilities. The Court observed that quite
often criminal cases end in acquittal because witnesses turn hostile and therefore, such
acquittals are not acquittals on merit. An acquittal based on benefit of doubt would not
stand on par with a clean acquittal on merit after a full-fledged trial, where there is no
indication of the witnesses being won over. The long standing view on this subject was
settled by this Court in R.P. Kapur Vs. Union of India[8], whereby it was held that a
departmental proceeding can proceed even though a person is acquitted when the
acquittal is other than honourable. We are in agreement with this view.

In administrative law, it is a settled principle that the onus of proof rests upon the party
alleging the invalidity of an order[9]. In other words, there is a presumption that the
decision or executive order is properly and validly made, a presumption expressed in the
maxim omnia praesumuntur rite esse acta which means ‘all things are presumed to be
done in due form[10]."

22. Learned Counsel has referred to another judgement of Hon’ble the Apex Court in the case of U.P.
SRTC Vs. Suresh Chand sharma, (2010) 6 SCC 555 but the charge against the workman in referred case was
not of misappropriation or embezzlement, hence this judgement does not apply in the present case. Learned
counsel has further referred to some decision in para 26 of his written argument but without complete citations
in which it has been held that in cases of corruption/mis-appropriation, dismissal is the only punishment.

23. Now coming to the facts and evidence as well as findings recorded earlier in the case in hand, in the
light of settled preposition of law, on this issue as referred to above, the charge of mis-appropriation of amount
has been held not proved. It has also been held that there is some evidence regarding complicity of the workman
with respect to Charge No.2 and this charge has been held proved. The fact still remains that the fixed deposit
receipt was never liquidated. Keeping this fact in view the maximum punishment of dismissal without
considering the other option is nothing but excessive to the charge. Holding the punishment shockingly
disproportionate to the charge proved, Issue No.2 is decided accordingly.

24._ ADDITIONAL ISSUE NO.3:-

Since the charge no.2 is held proved, the workman cannot escape the punishment. It will be in the interest of
justice if the punishment is left on the discretion of the Disciplinary Authority with a direction that he will pass
a fresh order regarding punishment with regard to charge No.2 which may be any punishment excluding
dismissal, termination, discharge and removal of the workman, giving the opportunity of hearing to the
workman. Issue No.3 is decided accordingly.
25. On the basis of the above discussion, following award is passed:-
A.The action of the Assistant General Manager, State Bank of India, Reg.l.Bhopal in
terminating the services of Shri Arjun Singh Ahirwar w.e.f. 11/10/1995 is held to be
unjustified in law.
B.The Disciplinary authority is at liberty to pass a fresh punishment order except
dismissal/termination/discharge /removal from service of the workman with respect to
the proved charge no.2 after giving opportunity of hearing to the workman. Since the
matter is old, this exercise may be done within three months from the sdate of receipt of
award after publication in official gazette . He may also take decision regarding back
wages and consequential service benefits.
26. Let the copies of the award be sent to the Government of India, Ministry of Labour &
Employment as per rules.

P.K. SRIVASTAVA, Presiding Officer
DATE: -17-8-2022
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