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HW 11—gvs 3—39-9Ys (i)
PART I1—Section 3—Sub-section (ii)

TR TCH & HATAAT (TAT HATAT Tl FISHL) FRT A1 360 T qifaferT swaer si< sfeeEam
Statutory Orders and Notifications Issued by the Ministries of the Government of India
(Other than the Ministry of Defence)

IENEEIER]
(ERIREEIERIN)
e faeett, 19 e, 2023

FT.A. 1193 AT Strad AT A arferf==m, 1956 (1956 FT 31) T &T<T 4 T J&d
IRAT T STIRT LA g, Feald qante, Tagl, ot FEred digedt & =009 92 = Ja91e 90 (S
fafar: 10.12.1965), < &= yege (9T, e Frated, A stad | e (TasrsH),
ATITA T TT T FIAATE T FA AT G T FrAafoar 7 ae (Fa7a 31.12.2025) T 14T
I AN T, ST Y ager 2T, 2,05,400 FAT 7 2,24,400 FAU F JqAHE § AT SHa= ST
AT & werer Ao % o7 9% A w2

[FT. &. T-11011/04/2023-FF1-1]
o e T, s at=a

4408 G1/2023 (2495)
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MINISTRY OF FINANCE
(Department of Financial Services)
New Delhi the 19th July, 2023

S.0. 1193.—1In exercise of the powers conferred by section 4 of the Life Insurance Corporation of India Act, 1956 (31
of 1956), the Central Government hereby appoints Shri Sat Pal Bhanoo (date of birth: 10.12.1965) Additional Zonal
Manager (In-charge), Zonal Office, LIC, Bhopal as Managing Director, LIC of India in the pay scale of Rs. 2,05,400/-
to Rs. 2,24,400/- vice Shri Siddhartha Mohanty with effect from the date of assumption of charge of office and upto
the date of his superannuation (i.e. 31.12.2025), or until further orders, whichever is earlier.

[F. No. A-11011/04/2023-Ins.1]
VINOD KUMAR, Under Secy.

[EEEIER]
(GIRTEIRIU)]
e faeett, 11 e, 2023
FLAT. 1194 —TSAIF T FIATT ATTHET (77T TF FIE) F Aferf=ae, 1948 it a1 2 *
T (F) & AT H TTHF T
TAENT, & T3 AT & T Higarard i | 7 1@ J189, FH qt=arag ag3+,
T 11 TS, 2023 & TETAF HIAL ATTHT 6 T H HIAAL HAT AT (Hagd T & (o7 FTeha weadT
|

’ [®7. /. 41. 4330/01/2023(22)]
TH AU, g, e (Figer)

MINISTRY OF EXTERNAL AFFAIRS
(CPV Division)
New Delhi, the 11th July, 2023

S.0. 1194 —sStatutory Order in pursuance of clause (a) of the Section 2 of the Diplomatic and Consular
Officers (Oaths and fees) Act, 1948 (41 of 1048), the Central Government hereby appoints Shri Ravi Yadav, Junior
Secretariat Assistant in the Consulate General of India, New York, as Assistant Consular Officer to perform Consular
services with effect from July 11, 2023.

[F. N0.T.4330/01/2023(22)]
S.R.H. FAHMI, Director (Consular)

e fawelt, 14 SIS, 2023
FLAT. 1195 —SAF ST FIAT ATTFET (77T T 6E) & ATAIH, 1948 #F 91 2 F
GE (F) & AT | TTHS |
TAGENT, &% 9, 14 ATE, 2023 & FAL 41U & Hagd Fed & o7 e § 9T
gﬁr&ﬁhw«:iﬁﬂaw* FTAT ATTHRTAT o6 T H T HATAT % A1+ IJfoArad sAreratredl Hi g wear

w0 .| AT T AT Y v (=h/Ed) Trem/aree e agma® Fa? ATaHeT & 9§
e T B
1 foraT =19, AT & T HIFATATE,
ERREERCIUEIPEIR T
2 IR AT & ATAA e FATAL,
HETTF ATHATT ATAFE HHTET
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3 ST 9T, AT & T HIAATAH,
EHREERGINEICEIR gFed

[FT. . 2. 4330/01/2023(23)]
UH. AU, FgHl, Aaer (fdret-1)

New Delhi, the 14th July, 2023

S.0. 1195—Statutory Order in pursuance of clause (a) of the Section 2 of the Diplomatic and Consular
Officers (Oaths and fees) Act, 1948 (41 of 1048), the Central Government hereby appoints the below mentioned
officials of this Ministry, as Assistant Consular Officers in Indian Missions/Posts abroad to perform Consular services
with effect from July 14, 2023:

SI. | Name & Rank of the Officer Mission/Post wherein appointed as Assistanct Consular
No. Officer
1 Shikha Thakur, Consulate General of India,
Assistant Section Officer Toronto
2 Himanshu Tyagi, Representative Office of India,
Assistant Section Officer Almaty
3 Ayush Sharma, Consulate General of India,
Assistant Section Officer Houston

[F. No. T. 4330/01/2023(23)]
S.R.H. FAHMI, Director (CPV-I)

F1iew, e fAwra T v w=Ee
(i Si f2reqor fasmm)
g fReett, 11 9TE, 2023

FAT. 1196.—Fvx TLHTL, TAGENRT faoat [A9rd Iferd wamaar stterfaaw, 1946 (1946 & 25) it
T 5 Tl IT-GTT (1) FIST ITT 6 FRT T&T ARRAT T TR FIA U A 15T qLHIT il STTEAAT
T, Sel (THUE.) €. 190/2021/78, f&At® 30.10.2021, T2 (UH) [&AEWT & ATeAT | ART G A,
AT ASIFAT, T A1=a, AT (GAHN, AN IART T A IUA, 7% (Qoct ! g7 =T AFHHA T09TT1 04,
Tenre = gae e, Bgeam e s (Tauaue), 99z, FgEH R J=1q 0=t & Gwg 799
Rgram == T ’iffes (TauATa) #7 4.5 F30E €90 6 G99 g FId F0T 6 gae § Tof Fw0s T2
forsrora femi 23.12.2020, ST gem=Re fAameor sfafaam, 1988 (1988 &1 49) (Wem= fAamw

wferfere, 1988 § 26.07.2018 & F T Fefter & Tzer ¥ 9Ee) ¥ 9T 13(2) FAST 4T 13(1) ()
#7 (3N) AT THF G AUt F qgd e 2, qor S s u f{FiE 29.12.2021 #v Hidfrarg
THRLOT ATHT033202170005 TSiighd AT AT §, & Icqe I (8T) FT AT e qTAqT UH Tq00e(4T)
I AT ITY Hag FRET TOETH, TOIUT /A aT T UA/aT I Fea9ge # /0 77 a1 3781 a=4i
H IoTe el o7 SO0 T A0 F3d & (o0 fSed ! @ qferd ST % Jae 1 & afndl i
SATTErRTY 7 e (R 29.12.2021 | FTATAE TATT ) THET et T § T 2l

[T, &. 228/28/2023-THE1-11)]

ST FHTT AT, a7 q=a
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MINISTRY OF PERSONNEL, PUBLIC GRIEVANCES AND PENSIONS
(Department of Personnel and Training)
New Delhi, the 11th July, 2023

S.0. 1196.—1In exercise of the powers conferred by sub-section (1) of section 5 read with section 6 of the
Delhi Special Police Establishment Act, 1946 (25 of 1946), the Central Government with the consent of the State
Government of Kerala, issued vide Notification No. G.O. (Ms.) N0.190/2021/Home dated 30.10.2021, Home(M)
Department, hereby extends the powers and jurisdiction of the members of the Delhi Special Police Establishment (ex
post facto w.e.f. 29.12.2021) to the whole State of Kerala for investigation into the offence(s) arising out of the
complaint dated 23.12.2020 lodged by Sh. Vijayakumar, Joint Director, Vigilance Department of Heavy Industry and
Public Enterprises, New Delhi against Sh. Rokkam Gopala Rao, the then Managing Director, Hindustan Newsprint
Limited (HNL), Veloor, Kottayam and unknown others for causing wrongful loss of Rs. 4.5 Crores to M/s Hindustan
News Print Limited (HNL) punishable under Section 13(2) r/w 13(1) (c) & (d) of the Prevention of Corruption Act,
1988 (49 of 1988) (as stood before amendment made to the Prevention of Corruption Act, 1988 w.e.f. 26.07.2018) and
substantive offences thereof on which a CBI case RC0332021A0005 has been registered on 29.12.2021 and any
attempt, abetment and/or conspiracy, in relation to or in connection with such offence(s) and/or for any other offence
committed in the course of the same transaction or arising out of the same facts.

[F. No. 228/28/2023-AVD-II]
SANJAY KUMAR CHAURASIA, Under Secy.

¢ feetl, 11 9TE, 2023

FLEAT. 1197 —F7x GLF, TAGERT [doat! (a9 Iierd ST Afarf=aH, 1946 (1946 1 25) Ht
1T 5 T IT-GTT (1) AITST GTT 6 FIT Ta ATHAT HT TINT FId g0, ALEE 15T HIHIT 0l STee=r
ATA &.-10/5T.&1.3M.-401/2023-1071/7=, f&ATH 04.03.2023, g, FEMT T AMIT Yag= &TamT,
T o wTeAH F ST aRia |, SRI9 9% A AT 561.71/- AT wOF T FRrOqer grie w1 Fw 8
(1) FOH ToeaT AR U ®&a wodt gL, (2) off qgfua $aw Fwedara, 7 o des FEr
Forrard, A, (3) Swfa arem Feriara, Tolt AT FenEw THR weard, Faes, (4) JasrerEar
AT gaer FAR qaEofl, Famd o a1, d=ar, o, seiqe, [T afeor 24 9w, afse
AT, (5) SAATT AT-FLHTLT ARAT AT AT Al HART FIT S(SAT do (TFAAT SATSEATE 9o, STHATT
e oITET) | 419 & R0 o & qa9 § T &< digar, 1860 (1860 T 45 ) & amT 120 &F "9fsa
g 409, 420, 465, 467, 468, 471, = R sftafaaa, 1988 (1988 =1 49) (ST

greT=Te HaTeer afafaaw, 1988 # faAi® 26.07.2018 T 3w 70 werrer & gz fAtga fohar wam o) #ir
g 13 (2) Fafsd 9T 13(1)(3) F qga FhU 0 SISt sraerer(2) T STeaor a9 UR e (4y) o
SE AT 399 Hag hdT O, ORI S/eeaT US9A Ua/30aT U1 edg § 60 70 a1 It qedt
q Ioae T o7 9T T A0 A & o fGedt @ow gfem 2muET F q et @i afhdl #iw
SATIEHTY T fAeq queq AEs g § F:dT

[FT. &. 228/41/2023-T41E-11)
ST FHT ALHAT, AT q=a
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New Delhi, the 11th July, 2023

S.0. 1197.—1In exercise of the powers conferred by sub-section (1) of section 5 read with section 6 of the
Delhi Special Police Establishment Act, 1946 (25 of 1946), the Central Government with the consent of the State
Government of Jharkhand, issued vide Notification Memo No.-10/C.B.1.-401/2023-1071/Ranchi dated 04.03.2023,
Home, Prisons and Disaster Management Department, Ranchi, hereby extends the powers and jurisdiction of the
members of the Delhi Special Police Establishment to the whole State of Jharkhand for investigation into the
offence(s) under section 120B r/w section 409, 420, 465, 467, 468, 471 of the Indian Penal Code, 1860 (45 of 1860),
section 13(2) r/w section 13(1)(d) of the Prevention of Corruption Act, 1988 (49 of 1988) (as stood before the
amendment made to the Prevention of Corruption Act, 1988 w.e.f. 26.07.2018) alleged to have been committed by (1)
M/s Rajeshwari Iron & Steel Co. Pvt. Ltd., (2) Shri Sumit Kumar Kejriwal, S/o Shri Ashok Kumar Kejriwal, Director,
(3) Smt. Asha Kejriwal, W/o Shri Ashok Kumar Kejriwal, Director, (4) Impersonator Shri Parvash Kumar Mukherjee,
R/o Sekh Para, Anyetnagar, Bishnupur, Alipur, District South 24 Paragana, West Bengal, (5) unknown private
persons and unknown public servants pertaining to fraudulently availing loan from Indian Bank (erstwhile Allahabad
Bank, Jamshedpur Main Branch) causing wrongful loss of approx. Rs. 561.71 Lakhs to the Indian Bank, and any
attempt, abetment and/or conspiracy, in relation to or in connection with such offence(s) and/or for any other offence
committed in the course of the same transaction or arising out of the same facts.

[F. No. 228/41/2023-AVD-II]
SANJAY KUMAR CHAURASIA, Under Secy.

¢ feetl, 12 9TE, 2023

F.3T. 1198 —Fvz ALHIY, TAGENT (aoct! 9T Ierd AT stterf=aH, 1946 (1946 1 25) i
T 5 FT IT-IT (1) AIST I 6 FRT T&T ARRAT T TN FXd gU RATAA TR T TRl
ATE=AT &, TE(TW)T(9)-9/2022, fawi®w 21.02.2023, g Aww, fOHaAT F ATEA9 ¥ AT FHAMC 4,
AT wor I 9T # st & 97 9% Fir & o faqie 27.03.2022 #iT s forfera afer
H IF T 95 oo Fd T qATed e & qag § AT, 36T, ST 9 § AT &< gigar, 1860
(1860 T 45) FT & 505(2) AITST T 34 F T It STAwT §. 28, fGATF 17.04.2022 & 2
ORI (AT) FT A0 TAT TH AULT(E) | 2 AT ST G FheT ToATE, TEITOT /379 aT T

TE/ATET IHT HAFEE | FU M0 a7 I T2 | a4 ot o1 sT9erey 7 S1eawoT e o forw fooett
e qiore TATIHT & FEEdT i iR ST AT & Aeq a0 R Taer T5T § Fedl gl

[T, &. 228/63/2022-TF-11]

ST AT AT, FaT qiaa

New Delhi, the 12th July, 2023

S.0. 1198.—In exercise of the powers conferred by sub-section (1) of section 5 read with section 6 of the
Delhi Special Police Establishment Act, 1946 (25 of 1946), the Central Government with the consent of the State
Government of Himachal Pradesh, issued vide Notification No. Home(A)A(9)-9/2022 dated 21.02.2023, Department
of Home, Shimla, hereby extends the powers and jurisdiction of the members of the Delhi Special Police
Establishment to the whole State of Himachal Pradesh for investigation into the offence(s) relating to FIR No. 28
dated 17.04.2022 registered at Police Station, Arki, District Solan, under section 505(2) r/w section 34 of the Indian
Penal Code, 1860 (45 of 1860) pertaining to question paper getting leaked and circulated before the written
examination for recruitment to the post of Constable in Himachal Pradesh Police Department conducted on
27.03.2022 and any attempt, abetment and/or conspiracy, in relation to or in connection with such offence(s) and/or
for any other offence committed in the course of the same transaction or arising out of the same facts.

[F. No. 228/63/2022-AVD-II]
SANJAY KUMAR CHAURASIA, Under Secy.
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e fawett, 13 S[rE, 2023

FLIT. 1199.—Fvx TLHT, AT fawe 9T qiere 9T sfafa=m, 1946 (1946 FT 25) HY
1T 5 T IT-GT (1) AT M7 6 FTT TS AHAT T TINT FId g0, ATLEE 15T HLHIT a0l STTEAAT
T. 10/#1.4.3m2.-407/2023-2106, faF 12.05.2023, T2, RN T ATl T4 A F gremm
ST oAt &, = 97 "qiEt, T AT Foff AT, TV 791ge, HEUa qua 39 THRAT, I3, SATanT
g AT Ao waTE Agar, yeue, e, e arey Yo arsiE, 97, gNRiEn & Aeg 9vEN
o e, 1988 (1988 FT 49) (2018 T A= 16 FTeT FuTEeNEa) £ a1e7 7 ¥ q2a R
08.05.2023 #T &< F1s W= forsmad, foas smeaw o fidi® 15.05.2023 &1 Hreiams wEHIor
ATET.024202370004 HSiisha AT AT €, & ST AL (&T) FT =TT TAT U FJURTA(HT) & [ AT
Y Hag e TOETE, T S{/3MaT U= Ua/s94aT Il §e7ag® H 0 0 AT Il =T § 3T
FRET 7 ST T e woT &3 o Torw faeet e qfera =Hm9ET % Jaedt it o<l 3fiT ganreene &7
e (R 15.05.2023 & FTATAE TATT F) THET ATCES 19T H FdT

[T, 5. 228/38/2023-THE-11]
ST FHIE AT, a7 qf=a

New Delhi, the 13th July, 2023

S.0. 1199.—In exercise of the powers conferred by sub-section (1) of section 5 read with section 6 of the
Delhi Special Police Establishment Act, 1946 (25 of 1946), the Central Government with the consent of the State
Government of Jharkhand, issued vide Notification No.10/C.B.1.-407/2023-2106 dated 12.05.2023, Home, Prisons
and Disaster Management Department hereby extends the powers and jurisdiction of the members of the Delhi Special
Police Establishment (ex post facto w.e.f. 15.05.2023) to the whole State of Jharkhand for investigation into the
offence(s) arising out of the complaint dated 08.05.2023 lodged by Shri Shyam Manjhi, S/o Shri Banshi Manjhi, Cat-
IV Mazdoor, CCL Tapin South Area, Charhi, Hazaribagh against Shri Vijay Prasad Mehta, Manager, CCL, Tapin
South Railway Siding, Charhi, Hazaribagh under section 7 of the Prevention of Corruption Act, 1988 (49 of 1988) (as
amended by Act 16 of 2018), based on which a CBI case RC.0242023A0004 has been registered on 15.05.2023 and
any attempt, abetment and/or conspiracy, in relation to or in connection with such offence(s) and/or for any other
offence committed in the course of the same transaction or arising out of the same facts.

[F. No. 228/38/2023-AVD-1I]
SANJAY KUMAR CHAURASIA, Under Secy.

¢ feeft, 17 STE, 2023
FAT. 1200.—75 ALY UAGEIT faodt (A qierd eI SAfafaas, 1946 (1946 F1 25) &

T 5 1 ITETT (1) AI(ST ST 6 FIT T&T LTRAT T TANT L g0 e 1T qLah1e, g (TH) foramr it
STE=AT HEAT S (THUH.) . 160/2021/78, f&di® 25.09.2021 + ATeAT & AHT G¥Ad o, #4949
TEHIaT g U qTeHed Tigae fofies zas Maeai T oeiiq €1.09 ua ot s T e g0
TfafATeT T s-wartaai ama: gt 3uT digd, ot St /g oY Fwiard, e «fF G qaiEe, =t
SR ET, AT ST(ry uefteny, off 7w, F.AT, off TeRer fruA=, off fEfSry feaare, off = &, ot
#erer. v, o g wue e oY srstrer feret’ oY gfFEe §% atw SR F sta wrfwt s s e
F fawg g §F offw AT 1 618.17 @9 ®UF F HIW g uga & forw faqiw 20.02.2021 #r
AT AT, SMEF, AT ST-TEeF, ST =0T yqE, IHaT dF e e, uaigem arfior g
ﬂTGﬁ'JE‘S’H’%ﬁT (1860 T 45) #¥ ameT 1207 Tl amer 420, 467, 468 UF 471 3T YoM Harem
srfarfaare, 1988 (1988 &1 49) (e 26.07.2018 & TATAT =T fHareor sfafaaw, 1988 # fow w1
e F qF TAT [A{2a) 1 am=r 13(2) Fuatea gy 13(1) (31) F T8 ST =TT & G99 § a1 FLls Te
forTa 3T 38e Hifers srarg 59 9% i 27.12.2021 &1 Hieisms amHaT seE1033202170004 TS
T AT B, & ITT AT (SIT) T AR TAT UH UL (GT) T [ AT I T3 het goITH, TOIT
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SI¥/3TTaT TSI UA/30MaT SHT HeAagy | o0 0 AT Ivgl qAT F Icae Torel e STITe T S0 0T FHidel
F foro faeett faem gform T & geedt 6 afea e eEmtase &1 e (R 27.12.2021 &
FIITAL TATT &) THET Fe 15T | HLAT 2

[T, 7. 228/24/2023-TE1-11]
ST FHTT AT, a7 q=a

New Delhi, the 17th July, 2023

S.0. 1200.—In exercise of the powers conferred by sub-section (1) of section 5 read with section 6 of the
Delhi Special Police Establishment Act, 1946 (25 of 1946), the Central Government with the consent of the State
Government of Kerala, issued vide Notification No. G.O. (Ms.) No.160/2021/Home dated 25.09.2021, Home(M)
Department, hereby extends the powers and jurisdiction of the members of the Delhi Special Police Establishment
(ex post facto w.e.f. 27.12.2021 ) to the whole State of Kerala for investigation into the offence(s) arising out of the
complaint dated 20.02.2021 lodged by Shri Venugopalan. I. K, Assistant General Manager & Dy. Regional Head,
Union Bank of India, Ernakulam Rural against M/s. Mookambika Homes & Apartments Pvt. Ltd. represented by its
Directors Mr. Ajith C.S and Mr. R. Sethuraman and land owners namely Ms. Usha Mohan, Mr. Ajith Mohan and
borrowers, namely Shri Dinesh Marayil, Shri Hemanth Aredath, Shri Ajith Paliath, Shri Arun. K.V, Shri Rakesh
Thiencheri, Shri Bijith Viswanathan, Shri Arun. V, Shri Sreeraj. S., Shri Subash Chandran and Shri Ajith Kunnathully
and unknown Bank officials of Union Bank of India and unknown others for causing wrongful loss of Rs. 618.17
Lakhs to the Union Bank of India punishable under section 120-B r/w section 420, 467, 468 and 471 of the Indian
Penal Code (45 of 1860) and section 13(2) r/w 13(1) (d) of the Prevention of Corruption Act, 1988 (49 of 1988) (as
stood before amendment made to the Prevention of Corruption Act, 1988 w.e.f. 26.07.2018) and substantive offences
thereof on which a CBI case RC0332021A0004 has been registered on 27.12.2021 and any attempt, abetment and/or
conspiracy, in relation to or in connection with such offence(s) and/or for any other offence committed in the course
of the same transaction or arising out of the same facts.

[F. No. 228/24/2023-AVD-II]
SANJAY KUMAR CHAURASIA, Under Secy.

FY Ta FaT FedTor FAE
(FI srgererTT w& fRver farsmmm)

S faoett, 18 FTE, 2023

FLAT. 1201 —Fr T THT, FY T FAE Fedmor G, FO TqeemT va forar f&ramT,
TISTATYT (FH F QT AT & {10 T2RT) FemmaEet, 1976 = 10 F 3u-Fa9 (4) F e |
AT.F..T. F TA ATHET TREAT FW T T TGS TG TSR ATHHTT e TG, A=1-834010
(FTEve) =1, S| 80 widera & stfars =TT 7 vl &1 FrIaTas q9 Ireq ¢ foram g, vdagr
afegfra w7t 2l

[T, &.13-05/2020-34]

TH. . SUTEATT, AL A9

MINISTRY OF AGRICULTURE AND FARMER WELFARE
(Department of Agricultural Research and Education)
New Delhi, the 18th July, 2023

S.0. 1201.—In pursuance of sub-Rule (4) of Rule 10 of the Official Language (use for official purpose
of the Union) Rules 1976, the Central Government, Ministry of Agriculture & Farmer Welfare, Department of
Agricultural Research & Education hereby notifies the 1.C.A.R Research Complex for Eastern Region Farming
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System Research Centre for Hill and Pleateau Region, Plandu, Ranchi-834010 (Jharkhand) where more
than 80% of staff have acquired the working knowledge of Hindi.

[F. No. 13-05/2020-Hindi]
S.K.UPADHYAY, Under Secy.

Frfvrs T I=RT HATAT
(arforsr fasmT)
e fawelt, 27 S, 2023

FLAT. 1202 —F7=rT qeare, [t (e e da @) sfefaag, 1963 (1963 =
22) FT &7 7 FT ITHRT (1) F a7 qi5q Hata (prasr H==rr ua e faw, 1964 F H=a 12, &
YT (2) FTT I& TRAT FT TIRT Fd g0 HAH STHIeE] sedaerd reae forffies, =e 4. 337,
HFT-1T, AEAT e, T U, TTEeTd-370201, [T (58 TagaeaTa 3 AT Fgl SIR), &
TH ATEEAAT & TSI H THI 6T A F A a9 o (o0, JIrorsT §=1ad it et Tora= § THTierd
AT A& & Afg=aT & 919 aqgHr § ARy G\ 20 fGawew, 1965 &t stfeg=er
T HoFT. AT, 3975, F qEd THNAT ATGG=AT H Iz Aqg=t # [AfAfEe afast s saes "39g-), s,
FiFATEE 3lI¥ Flg AT & (AT § I3 HAEd At T HieAT 9o, A@r a0+ i TRaeL aad |
I<H GIAST 3T 3T o IS0 e o6 (O[T Ueh ST o & H JeFaT <l g, A0

(i) =g AR, FES oY 9ge gqg-| F1 A (Fdeorn) =, 1965 % = 4 % srefie e i
Tgfd i = w2 F o Fata e aiog g Rfa sfgeiat & o=t JganT s agrar y&=
FIAT;

(i) Tg srteweor, = rfeeg=eT | 797 AfREE s w1 &1 Ao w3 & o, [eas (Fde s
oraT A=) [t e e g awe-aay uw, forfaa =0 §, R T Aden 7 sreg g o

[F1.5. F-16014/7/2023 - F=ta Adreqon]

UH. FTATSIT, I qioa

MINISTRY OF COMMERCE AND INDUSTRY
(Department of Commerce)
New Delhi, the, 27th June, 2023

S.0. 1202.—In exercise of the powers conferred by sub-section (1) of section 7 of the Export (Quality
Control and Inspection) Act, 1963 (22 of 1963) read with sub-rule (2) of rule 12 of the Export (Quality Control and
Inspection) Rules, 1964, the Central Government now recognizes, M/s TCRC Inspections Private Limited, Plot no.
337, Sector- 1A, Oslo Circle, Tagore Road Gandhidham- 370201, Gujarat (hereinafter referred to as the said
agency), as an agency for three years with effect from the date of publication of this notification in the Official
Gazette, for the inspection of Minerals & Ores, Group - |, namely, Bauxite and Iron Ore, as specified in the Schedule
annexed to the notification of the Government of India in the Ministry of Commerce, published in the Official
Gazette vide number S.0.3975 dated 20" December, 1965, before export of the said Minerals and Ores at Kandla
Port, Okha Port, and Porbandar Port, subject to the following conditions, namely: -

(i) the said agency shall extend adequate cooperation and assistance to the officers nominated by the Export
Inspection Council on this behalf to carry out the inspection specified under rule 4 of the Export of Minerals and Ores
— Group | (Inspection) Rules, 1965;
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(if) the said agency, in performance of their function as specified in this notification, shall be bound by such
directions, as the Director (Inspection and Quality Control), Export Inspection Council may give, in writing from
time to time.

[F. No. K-16014/7/2023 - Export Inspection]
M. BALAJI, Jt. Secy.

S feeft, 27 5, 2023

FAM. 1203 —F=1T gea, A (orer FEaor g7 e safefaay, 1963 (1963 =
22) T 1T 7 T ITITT (1) o G qi5q =t ([oraar == ug =e) =9, 1964 & F=99 12, %
UM (2) FRT YaW ARRAT 1 TIW FT gU HEH UESHUE SRAT Wiede fofHeE, wie
7. 281 (mEd), 28F/2(vHdY), BAE BF AT, qAWQY ITRedd URe, FHMQE, 9+9:-600058,
afferg, (B TagoaTa I ATHFIOT Fgl STTA), F 36 ATTGAAT & TSI § TH9F 6 TR F
A & forw, arforsT Jamed i AT TSTA H THRAT AT T 61 ATAGAAT 6 d1 FAqGAT H
fAfdee fams 20 fREwaw, 1965 & srfeg=mT it dowr.em. 3975, fiw faarw 20 famwaw, 1965 #r
SATE=AT AT &, .M. 3978 F dgd THIAT Afag=ar § Iurag = # fAfAfdy afs v sres
TE-1, AT, ATg AT qAT q-1l, F9iq, d5ed, 1T AFse oY faaqee ¥ faa § @
Frerforfera orat % atefi == O, HHIST 90 TAT Fegaed! Taq # It @iAsT ofiT Taeh & e
LA 6 (1T e AT o &0 § q14aT il g, 3740

(i) =g stfrReor, =fAsr 3w s wg-1 & et (R fem, 1965 TaT @it siw saes awg-11 &
ara (Freron) w1965 F w4 F aefim e i wgfa & = #29 F o et fdeor
ufug grT A Afaawiat & a3t 99T s agraar Ja= 3,

(i) 7g AT, TH ATLAAT § FATEAARE T4 FAT &1 [Hoared w2 & fow, [ (Fda s
UrET =) T A afius gT aue-aae 9T, e =0 ¥, T T [Een 7 srag g o

[T, &. F-16014/6/2023 - fA=Ta Arero]

New Delhi, the, 27th June, 2023

S.0. 1203.—In exercise of the powers conferred by sub-section (1) of section 7 of the Export (Quality
Control and Inspection) Act, 1963 (22 of 1963) read with sub-rule (2) of rule 12 of the Export (Quality Control and
Inspection) Rules, 1964, the Central Government now recognizes, M/s SGS India Private Limited, Plot No 28B/1
(SP), 28 BJ/2(SP), Second Main Road, Ambattur Industrial Estate, Ambattur, Chennai-600058, Tamil
Nadu, (hereinafter referred to as the said agency), as an agency for three years with effect from the date of publication
of this notification in the Official Gazette, for the inspection of Minerals & Ores, Group - I, namely, Iron Ore and
Group I1, namely, Barytes, Red Oxide and Sillimanite, as specified in the Schedule annexed to the notification of the
Government of India in the Ministry of Commerce, published in the Official Gazette vide number S.0.3975 dated
20™ December, 1965 and S.0.3978 dated 20™ December, 1965 respectively, before export of the said Minerals and
Ores at Chennai Port, Kamarajar Port and Kattupalli Port, subject to the following conditions, namely: -

(i) the said agency shall extend adequate cooperation and assistance to the officers nominated by the Export
Inspection Council on this behalf to carry out the inspection specified under rule 4 of the Export of Minerals and Ores
— Group | (Inspection) Rules, 1965 and Export of Minerals and Ores — Group Il (Inspection) Rules, 1965;
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(if) the said agency, in performance of their function as specified in this notification, shall be bound by such
directions, as the Director (Inspection and Quality Control), Export Inspection Council may give, in writing from
time to time.

[F. No. K-16014/6/2023-Export Inspection]
M. BALAJI, Jt. Secy.

I HATAT
% e, 12 S[ere, 2023
3. 1204 —F 5 THTL, TTSTATHT (HF F TR TATSHL o forg s Faw, 1976 % Hay
10 % 37 419 (4) F SIqER01 H, I8 HATAT F SAaqeia o arer fAaferfera st [ 80% & stfass
FHATRAT 7 TEdt F7 FraTer 579 9T # o 8, &7 srfergf=a Fd’ g:-
1. T B ST geam (Ree), T9gdr 9REg,
JFex 23, T, ERATIT-134116,
2. T Saw NN e (Re), gemr  iEw,
e %, weAT, RER-800001

[T 7. $-11016/2/2023-F]
TE FH, ATTAF qATZHL

MINISTRY OF TEXTILE
New Delhi, the 12th July, 2023

S.0. 1204.—In pursuance of sub-rule(4) of Rule 10 of the Official language (Use for official Purpose of
the Union) Rules, 1976, the central Government hereby notifies the following office of the Ministry of Textile, more
than 80% staff whereof have acquired working knowledge of Hindi:

1. National Institute of Fashion Technology, (NIFT) Campus Panchkula, Sector 23,
Panchkula, Haryana-134116
2. National Institute of Fashion Technology, (NIFT) Campus Patna, Mithpur Farms
Patna, Bihar -800001
[F. No. E-11016/2/2023-Hindi]
GAURAV KUMAR, Economic Adviser

77 3 AR HATT
e faeelt, 18 9=1TE, 2023

FT.3T. 1205.—Fv 1T TR, FHATL 9T S 4T AT, 1948 (1948 T 34) FT 4=T 91F F

AT ST ITT 88 FTT T IRAT T YANT F:2d gv, FaTs & wie sii® 91 F F@El 3 SATIast
& e wH=TRET 7 S AT & T ¥ g T Fdl g1 T2 e 59T | 7 feRge=r & o
BN P IR A TP 9¥ B a B for, THTAT x|

2. I ge Heferted aat & i §; dAaiQ-
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(1)

(2)

()

FILETAT 3T TATIAT Fe TTH FHATAT 6 917 7 q2qw A ae 2 gu, FH=rtar &1 s
e &R

FHAT 3h ATTHAA T UH IS I Fd Lol (oeal q14 o o7 3 =6 STTEg=er g
2 TS Ze T FeA T ARG | IF Ha AT 6 AT T gHT g1 AT 2,5

e 9T Aty % forg, 7t S rferemy vgr €Y e ST 9 8, a1 3 arae /gt R s,

ST FE AT TIIAT HT [AS 39 At & arad e 0\ 39 @ 9% 3%
gty (e Ta¥ S0 TATT I JaTe Fgl TAT 8) TATAT  reqefie o7 v fHeeomT,
UE yw=T H v Ut Aforfeat & 36 Rt S =T T S (@memeon) e, 1950 F
el 3H IF srater v v <A srufer g of;

3F Atarfeaw T aRT 45 & 3T e (1) F refim e g e B @ i amtee
AT SATEHT AT 38 TATSA o [or0 R 7 =6 [0 TieEd #irs o 28mii-

(i) 3<% sAferfaae #7 am=T 44 FF IT g7 (1) F A, I aty * o weqa Bt fGawr §
srafde fAfere=i 1 qetua ;=

(i) 78 sAf9em & fow & fH=Rr e |y (\ramen) @A, 1950 g Femerter

T 3% ATSorg I<h FAate oI o 17 o 97 981, a7

(iii) 7rg srffFeTs * oo & w=r, e g Ry 10 39 wEt #5, Res waeasT o

STEE=AT & AT e & ST TRl 8, T9a § ¥ a8 &9 H I H7 gHa g T qgl; AT

(iv) 78 ST % e 3 39 o1afd & 0, S I FaT 3T TIT9AT & gae § Jiaf=an

& IUFY TG A, U Thegl STFLT FT SATATAT AT AT AT AT 751, Fofertaa #rd w & o
LT G-

(F) T AT AAATRA [FITSTF F TTAT FLAT T g I8 UHT A<y 7 oy 30 srfarfaw &
TSI F forT swaeTsE ausar § ;AT

(@) UH T AT AT Tgd (FATSTF 6 ATAARTEN, Rt Fream, T9=T, e a1 o
i # et off ST a9 a2 999 FEAT Sl I9h TATE | A ATAT FIAT T 9g FIAH 6
TSI Sl AT  §aTT | Haterd Ue o T, qdT 3 T Teqrast, U =ers ar1 o=
TR 6 THE T H2 AT IThT TLHEAT FIA & AT UHT SATAHET & O F SAa9qF FHAT 2,5
T

(1) T&IT AT sreAated ST i, Ik ATHRAT AT Faw T, AT UH FRET =T T, S U
FET, TATIAT, FEATAT AT 7 TET | ITAT S0, T AT Hi H7 I S0 g 6
Tg FHATL §, TLEAT FLAT; AT

(%) U T, TITIAT, HATAT T 377 TET | T T0 foheft TRrees, «@r, daf a1 g

TEITAST 1 AheT dTATE FHLAT AT I AT,

(F)  Fvferta o QrfeRal T ST 3T |
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(6)  Tafearer a7 FTHIHOT % ATHT §, Y& AT TS e Taq: T & FUIAT ST T 7% 1S B GE &
forT T~ IR AT ATaET FEAT g |

[<F. TH-38014/04/2020-TF TH-1]

1. . fawam, sacalEe

MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 18th July, 2023

S.0. 1205.—In exercise of the powers conferred by section 88 read with section 91 A of the Employees’
State Insurance Act, 1948 (34 of 1948), the Central Government hereby exempts the regular employees of factories
and establishments of Bhilai Steel Plant of SAIL from the operation of the said Act. The exemption shall be effective
for a period of one year from the date of publication of this notification in the Official Gazette.

2. The exemption is subject to the following conditions, namely:-

1) the factories and establishments shall maintain a register of the employees specifying the names and
designations of the exempted employees’;

(2 the employees shall continue to receive such benefits under the said Act to which they would have
been entitled to on the basis of the contribution paid prior to the date from which exemption granted by this
notification operates;

3) the contribution for the exempted period, if already paid, shall not be refundable;

(@) the employer of the said factory and establishment shall submit in respect of the period during which
that factory was subject to the operation of the said Act (hereinafter referred as the said period), such returns
in such forms and containing such particulars as were due from it in respect of the said period under the
Employees’ State Insurance (General) Regulations, 1950;

(5) a Social Security Officer appointed by the Corporation under sub-section (1) of section 45 of the said
Act or other official of the Corporation authorised in this behalf by it, shall, for the purpose of —

() verifying the particulars contained in any return submitted under sub-section (1) of section
44 of the said Act for the said period; or

(i) ascertaining whether registers and records were maintained as required by the Employees’
State Insurance (General) Regulations, 1950 for the said period; or

(iii) ascertaining whether the employees continue to be entitled to benefits provided by the
employer in cash and kind being benefits in consideration of which exemption is being
granted under this notification; or

(iv) ascertaining whether any of the provisions of the Act had been complied with during the
period when such provisions were in force in relation to the said factory and establishment
to be empowered to —

(&) require the principal or immediate employer to him such information as he may
consider necessary for the purpose of this Act; or

(b) at any reasonable time enter any factory, establishment, office or other premises
occupied by such principal or immediate employer at any reasonable time and require any
person found in charge thereof to produce to such inspector or other official and allow him
to examine accounts, books and other documents relating to the employment of personal
and payment of wages or to furnish to him such information as he may consider necessary;
or

(c) examine the principal or immediate employer, his agent or servant, or any person
found in such factory, establishment, office or other premises or any person whom the said
inspector or other official has reasonable cause to believe to have been an employee ; or

(d) make copies of or take extracts from any register, account

book or other document maintained in such factory, establishment, office or other
premises; or

(e) exercise such other powers as may be specified.

(6) in case of disinvestment or corporatisation, the exemption granted shall stand cancelled and then the new
entity may apply to the appropriate Government for exemption.

[No. S-38014/04/2020-SS-1]
B. K. BISWAS, Under Secy.
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T2 faeett, 11 [TE, 2023
F.3T. 1206.—sf=ie Fare st g, (1947 F1 14) i 9T 17 F TTE0 §, Feaid a1
RAT s FigRe Mifee, PR (@R F y&uds F dag Rt &7 ey R
T A, SEEiEEqR (RfRem) F = gy # Ay F 0w a@r senfis st oo
AT, qaas, da1e (R 9.-38/2022) =T S & siqervs & fR@mm = g, a1 Fdt g S
FeRlT HLHTT 1 qIF FIUAT 6 G727 11.07.2023 T ITH g3 47 |

[T, /. T -30011/22/2022-ATEAZ(TH)]
<. %, Ry, s e

New Delhi, the 11th July, 2023

S.0. 1206.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 38/2022) of the Central Government Industrial Tribunal
cum Labour Court, Bhubaneswar as shown in the Annexure, in the Industrial dispute between the employers in
relation to Indian Oil Corporation Limited, Jagatsinghpur (Odisha) and Paradip Refinery Employees Union,
Jagatsinghpur (Odisha) which was received along with soft copy of the award by the Central Government on
11.07.2023.

[No. L-30011/22/2022-1R(M)]
D. K. HIMANSHU Under Secy.
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-cum-LABOUR COURT, BHUBANESWAR

Present :
Shri Dinesh Kumar Singh,
Presiding Officer,
CGIT-cum-Labour Court, Bhubaneswar

ID Case No. 38 of 2022

Date of passing award — 4" day of May, 2023

Between :
The Chief General Manager (HR),
Indian Oil Corporation Ltd.,
Paradip Refinery Project,
PO-Jimani, Via-Kujang,
Dist-Jagatsinghpur (Odisha)-754141 1%t Party Management

(And)

The General Secretary,

Paradip Refinery Employees Union,

Cl/o-Indian Qil Corporation Ltd.,

Paradip Refinery Project,

PO-Jimani, Via-Kujang,

Dist-Jagatsinghpur (Odisha)-754141 2" Party Union
Appearances :

Mr. Ajay Luhach . For 1% Party Management

Mr. Sasmaya Kumar Behera For 2" Party Union
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AWARD
The Government of India in the Ministry of Labour & Employment, New Delhi have referred the present
dispute existing between the employers in relation to the Management of Indian Oil Corporation Limited and their
Workman/Union under Clause (d) of Sub-Section (1) and Sub-Section (2A) of Section 10 of the Industrial Dispute
Act, 1947 (14 of 1947) vide their order No. L-30011/22/2022-IR (M) dated 27.9.2022 to this Tribunal for adjudication
to the following effect.

“Whether demand of Paradip Refinery Employees Union on behalf of Shri Naresh Kumar
Bhuyan and one other against the management of IOCL, Paradip Refinery, Paradip regarding
violation of Sec-33 of Industrial Dispute Act, 1947 by issuing a revised transfer order during the
pendency of conciliation is proper, legal and justified? If yes, what relief these workmen are entitled
to?
2. After receipt of the schedule of the reference, notice was issued to the 2" Party-Union for filing of Statement
of Claim and subsequently the General Secretary of the 2" Party-Union and representative of the 1% Party-
Management, M/s Indian Oil Corporation Limited, Paradip appeared and jointly filed their Memorandum of
Settlement in Form—H along with a petition moved by the 2™ Party-Union for withdrawal of this case.

3. The 1% Party-Management and the 2" Party-Union in their Memorandum of Settlement have stated that the
change of assignment in respect of the disputant workmen was done for corporation’s requirement and the
management shall regularize the consequent effect of absence and back wages of the concerned workmen as per
service rule related to the change in job assignment. They have also agreed not to make any reference in future for the
same issue of the present settlement.

4. They have further stated that both of them have understood, agreed and accepted this agreement / settlement
done amicably, with due volition, free from any influence, force from any corner and by virtue of this settlement both
of them have settled the industrial dispute and difference between them. Thus both the parties have jointly filed their
Memorandum of Settlement before this Tribunal for passing of appropriate order for the closure of the present case in
view of the terms of memorandum of settlement.
5. In view of the discussions made above, it appears that the 1% Party-Management and the 2" Party-Union
have amicably resolved their disputes out of the court and at present no dispute is existing between them for the self
same issue
6. After considering the facts and circumstance and the submissions of the stake holders of this case, the
Tribunal is of the opinion that whatever dispute was existing between the 1% Party-Management and the 2™ Party-
Union has already been settled. Hence the award is passed in terms of the Memorandum of Settlement arrived at
between the 1%t Party-Management and the 2" Party-Union. The Memorandum of Settlement filed by the parties in
this case forms part of the award.
7. This is the award of this Tribunal.
Dictated and corrected by me
DINESH KUMAR SINGH, Presiding Officer
FORM —H
(See Rule —58)
FORM OF MEMORANDUM OF SETTLEMENT

MEMORANDUM OF SETTLEMENT MADE ON THIS DAY OF MARCH 2023 UNDER THE
INDUSTRIAL DISPUTES ACT, 1947, ARRIVED AT BETWEEN THE MANAGEMENT OF INDIAN OIL
CORPORATION LIMITED (IN SHORT I0OCL) REPRESENTED THROUGH Senior Manager (EMS), INDIAN OIL
CORPORATION LIMITED, PARADIP REFINERY, PARADIP AND IT’S 2 NUMBERS OF WORKMEN
REPRESENTED THROUGH THE GENERAL SECRETARY, PARADIP REFINERY EMPLOYEES UNION,
PARADIP.

PARTIES TO THE SETTLEMENT
REPRESENTING THE MANAGEMENT:
Shri Ajay Luhach,
at present working as Senior Manager (EMS)
Indian oil Corporation Limited,
Paradip Refinery, Paradip.
REPRESENTING THE WORKMEN
Sri Sasmaya Kr. Behera,
The General Secretary,

Paradip Refinery Employees Uniuon, Paradip
For and on behalf of Sri Naresh Chandra Bhuyan and
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Sri Satyajeet Sahoo.

SHORT RECITAL OF THE CASE

WHERE AS the workmen Sri NAresh Kumar Bhuyan and Sri Satyajeet Sahoo through their General Secretary,
Paradip Refinery Employees Union, Paradip raised dispute over violation of Section 33 of the Industrial Disputes Act,
1947 and after reference of the said dispute to the Ld’Central Government Industrial Tribunal, Bhubaneswar, the same
has been registered as I.D. Case No. 38/2022. The reference of the dispute is as follows;

SCHEDULE

“Whether demand of Paradip Reginery Employees Union on behalf of Sri Naresh Kumar Bhuyan and one other
against the management of IOCL, Paradip Refinery, Paradip regarding violation of Section 33 of Industrial Dispute
Act, 1947 by issuing a revised transfer order during the pendency of conciliation is proper, legal and justified? If yes,
what relief these workmen are entitled to?

AND

WHEREAS during the pendency of the dispute in question, a discussion between The Employer of Indian Oil
Corporation Limited and Paradip Refinery Employees Union, Paradip representating the workmenSri Naresh Kumar
Bhuyan and Sri Satyajeet Sahooheld on 04-03-2023 and 05-03-2023 to settle the dispute in question and after a
protracted discussion, both the management/employer and the union/workmen agreed to settle the dispute under the
following terms and conditions.

TERMS & CONDITIONS OF SETTLEMENT

1. As the change of assignment was done for corporation’s requirement, hence it is mutually agreed between
both the parties to effect this change in job assignment. IOCL management shall regularize the consequent
effect of absence and back wages as per service rule related to this change in job assignment.

2. That, it is further agreed that no reference can be given in future for same issue of the present settlement.

3. That, both the parties understand, agree and accept that, this agreement/settlement is amicable and with due
volition and free from any influence and force from any corner and by virtue of the present settlement both
the parties settled the industrial disputeand difference between the parties.

4. That, it is further agreed that both the parties shall submit this Memorandum of Settlement before the
Hon’ble Central Government Industrial Tribunal, Bhubaneswar so as to accept this settlement and pass
appropriate order for closure of ID case no. — 38/2022 in view of this amicable settlement.

The settlement is signed on this day of March, 2023 in presence of the parties and witnesses.
Signature of Management Signature of the Union
Representative Representative

Signature of Witnesses

¢ fReett, 11 qITE, 2023
AT, 1207 —=ntis A afafaaT (1947 #1 14) T 9= 17 F G600 H, Fei T qeae
AR Sfiae fiar R, 9% (e & Jaeas & g9 st o off S9e 39 9 o 9geEiR
TR, IF (ToeI) & 9 ey § [y shenfis sféemr wa sw =, fisms, 9= e (e
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.- Hrams.&am. 7. 01 3% 2010 Hr.sms.ud. 7. 14 3t 2014 Fr 547 FF eiqers § @ 1 g,
TR FTAT & ST Fea 19 FLH1L T AIFE FHIT 6 717 11.07.2023 7 ITH g1 o7 |

[€. T -17012/22/2002-1R(M)]

%7ty waw wt=a
New Delhi, the 11th July, 2023

S.0. 1207.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. C.I.T.R. No. 01 of 2010 C.I.S. No. 14 of 2014 of the
Industrial Tribunal cum Labour Court, Bikaner as shown in the Annexure, in the Industrial dispute between the
employers in relation to Bhartiya Jeevan Bima Nigam, Churu (Rajasthan) and Shri Ummed Kumar S/o Shri
Mahavir Prasad, Churu (Rajasthan) which was received along with soft copy of the award by the Central
Government on 11.07.2023.

[No. L-17012/22/2002-1R(M)]
D. K. HIMANSHU, Under Secy.
SECESLY
AMATTd— ~ATENe, Stenfiie <Arameexor ve 5| A, dem

e SRl : &1 @Ry da=@l, R.J.S.(DJC)
C.I.T.R.. No. 01 of 2010

C.1.S. No 14 of 2014

CNR NO.RJBK050003602010

SHIT FAR 43 A 7edR g 9Ifa Wi Farf f$ue semEe @ ueh, evereER b 96 e Rka
ferpa gfafafr |

greft / sifire

faeg

ST Ya=Idh, IR Sifad 7 R aReReeR Rier g% |
... arureff / Frere
T S=id ERT 10(1)(8),
3ireitre faare srfe=rm, 1947

SuRerg ufafafer —
1. uefi—sfie & gfaffy s Jaw @R S |
2. udi—faeie & gfafafer s o @= |

aiferfeofa
fosi® - 25 31,2023
il & A9 fdare § AR IO ST [Ty SEQR & AR {6 26.05.2005 B qTeT H
s faMTT, R AR 93 faeell 1 3fenfiies fdare affram 1947 & a=T 10 @ SUERT (1) & @vs (8) &

=T SIRT JAfega B L17012/22/2002 femia 22 AUG 2005 & gRT Ufd 59 U & 3r=id -1
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faare srfefFolTel g9 =IRITer™ BT WSl o —

A*\Whether the action of the management of LIC of India terminating the service of Shri Umed Kumar
W.e.f. 24/06/2002(AN) is Justified ? If not, what relief is the entitled to and from which date ? "
2 Iad YT UT B TR TR0 Gof Ifomex fhar T |
3. yrefi &1 9 Wede offth Foid Udd HRd g I8 fae fhar & b urell yrdg Sfgq @ frE &
o | ureft & 1l IIReT WREREER draterd # i o ufear & SRy wufed sl ¥ Rad ug
R f3H® 01.04.2002 BT TIRRA & g R g gom o o Fyfad f[fy & Jargeas &= a1 fAfor 24.06.
2002 T AR 941 foedl Sgaem & driRkd dHeR i @1 | sumeft W o 6 U@ sienfiies &erm &
qerm it S 5 emunelt & e # 9dR dHeR PRI 8 ¥ Uil ud surefl &1 Hey AeigR Ud Alfeld BT
eT & a1 urefl 1 & emneff e W us ofieifie dHeR B ¥ Uil @1 dar sienfie fdar «rfdfae 1947
wd ienfie faare 1957 @ STsmud WAl @ AU S GAT T8l B o dadt | ureff g ammeft
% e FR=R 85 fast &l fhar | 39 R urefi @) ar sumeff wverm # g ug wR B gy ot ueff @1 A3
RIGAR HRA BT Hem 3 gt 31 dar surefi g7 o+ Hifgd omeer fasid 24.06.2002 & 918 qIUER ¥ AR
YTl & FATK DR & TAT VAT R 9 gd ARl gRT il fdare sfaf g vd | @ ureren afve Jra
A 981 @1 8 | uedl BT HagUE PR H gd omnedl FRISIe gRT U W H BRRA BHGRI B Pls
RIIAT AT SR 2] @1 T 9 & U el g @1 -y & foer denr 9 8 Ui 318 g o drafed &
Ay 1€ WR B T # Ty | uredl BT HagUd dRd | gd sl e gRr FEiRd Aifed sierar Ay
I AT Ve GaATaS IR BT YA A qE1 fHAr qem el B gAars d1 W) gdR b A8l fed1 AT |
Tl Ao # ureli & Wil & U4 91q & MR dHGR Mol W R € S FRfid ddr &1 a™ U aR
g & a1 Rl S {6 dar d FRe & fo IR @1, @l MRS & 86 9 "Ewd 9 & Aad | Uil @l
HATgerd T STafds SEY HITS HHGRI B HaT § daRR 991 @7 | 3l gRT Uil &I JaneIs &) &
qeEd AU dgd Afdd geiidlliel 8RS Bl URil & e R RIS BT M A SR S9 gied <1 aer
grff @I RIS & 86 9 STHge @R dfed a1 | g1 el yunefl W | ueft & ug &1 i ud ue 8 g
A1 ureff &1 RIS -1 ogd & T8l fhar ar St eunefl i & R Riare! siefe faare sifafs
DI GRT 25 U9 & g @1 & | Uil Jagye & [ 9§ ool &7 9% 96R Ud SRISHIR 90T © 01 ogd
s =8l Je1 2| Uil & HayYd fadre H s HAed YR SRR s [Seell §RT YHR0T <[raoraref &g
B AT T PR IR Uil §RT A ISR Sod AT’ SigqR & w9el [ifde Re arfrer 4. 3025 /03
ARed w1 W Sad Re aifaer # wiRa ol fadid 26.05.2005 TR I8 YA 9RA WRGR §RT A
SATTTHROT DI BN AT BRART T | IFT NHIE S ATTGHIOT BT UG B & Udra fvmeil e
# ureft @& uq &1 B Rad g9 W= mwnefl grr ueff & gawer B d@id! MR W Alfdd B @l HT | S
3 fasie 10.08.2004 & SIRY ureft BI (ot T yEToT UAl Afed ownell & wwer SuRerd B WR wrRfl gIRT U
TR UETOT TS Afed HEhR & foTg Sgd B WX URi gRT S1UY WE YA uSl Afed ol & |Het
SuRerd B W fauel e grr ueff & dar fdare & SReR 89 | RIS &1 ™ 7 dax 3auR H @l
T 3O UF a7 17.10.2005 I Y: 3fed B U Bl FrRiee &1 a™ far T fre Jea unefi s
03.10.2005 ¥ Wil & IS # =gl SOl HHeR & U srured] AT @1 gorre Al § BRIRG I8 8Y
fFRIff a1 &1 oS 31eT FRAT AT 37 &1 © | 39 UBR Urefl iU Wargerd d I 24.06.2002 I YA Al
# forg S @1 fafYr 03.10.2005 d& @1 ff d& &1 @tEa @ Har B FRAfT HRE Ud Sad @i B
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AR fUeer 99 9l ol < IR 9T &1 AfBRI R8T & | 31T H Fof TeHe UJd dR e fBar
ureff & ber # qen e e @ fawg T g &1 et aiRa eeer wRART S —

(@) SIRA srfafaoia aIfa e wAmT Wi 6 ureft &1 S9e Faore g1 orow Aifgs smewr feAi®
26.06.2002 BT I1€ QMU ¥ Ureft &1 Wa1 FAI HRAT S U9 AU 7 W 9 [ad a1 G Bl AW 9 39
AT Jew B FIRET wREr S der ureft a7 wagYrd & fafr | ot @ frRie § Hdad wd war @
fAR=RAT & o™ Afed 98Tdl el BRART 919 |

(@) wreft @1 Jargrd @1 A A g AT F g8 B DI AT T b1 A {Uselr 99 Ta W qef
aTRoHe gRe™ ST fas greff smmefi & i 3 FRIRTT <8d 8T UTal &R, W UG BRIl S e ureff &
AqYUd fdarq & SRPR Ed Y el gR1 fa7ie 03.10.2005 B g =g &0 FHAR P US WR AT H
fFEfsa few S & BRT Uit @ Farged @1 I 24.06.2002 | Sad [y 9@ @ dar § FRRar &1 a™
fear S gu S fAfY 9% &1 <g aRem™ Ue™ ST Sd 9T WAl 98w BrF IE@d gU Hfia |ar &1
1 fauelt ot | U= SR Sd

(M) 3= PIg STAN <ATATT Iferd FHel Uil &l [T S T 9A 916 g g gol @4 9 ureft
DI 31l FAISTH Uel | Uar dRigl S |
4. FrRSTe—ammell @1 3R | 39 e i dofd &I A UK [bar AT | U+ Sad § WeHe 3iih
Foi H 3ifhd OB dR #al BT SAIBR fhar M T wfie smufcadl W I8 faee fear war f6 ureil @
=g Sl Ug W AR Siad 91 e (aReng dHer) eTTR) Fder 1993 & i Td qoidam ewResg diR W
fAftaa oafer & fofg ISHTR SUeer FRardm 7 of 9 Iaa Fee & fFrder | (viil) & AR ol ot sRerg
FHAR! P UG WIS B FT AR GRId el 81 SIar & A1 AT 3RS HRIBI o Ay o T W
o 3rafdy & o a8 SRRT 2 & I UR G & 9 8 Ol & | Sad W YIgH B AR Uil B
DIS ABR T © I9T U& UR &1 BT AOBR 8] IGdT & O IR IH 3RS w0 4 Fgaa fam /& qer
TR Ford R {99 O ® | oI AeER wae # g faed fhar e {5 ag ed @ 5wt @
i =om gfeer & SRY =afa gler v Rad e W Fgfea & € &1 | w8 a9 g8 & & eumeff oo
= U e f&A® 27.03.2002 ST fh YR Sitad 41 A (3RS SHaANT IoTR) fder 1993 & *=Ta
SR fhar ar o, & g1 urefl @l quidan sRerE dR WR #1F 85 fad @ e sy & foy wfaer w e
01.04.2002 W f&ATd 24.06.2002 T @1 3@ & forg Frgfa <1 o o Saa FYgfdd vz & o=y ol & srfaRead
g W Td o) & urell & YA Sad fafd & yzErg o € wEre 8 Sl | el 5 Sad wdl Bl WierR
FRA BY I9d Ay H i fHaAr o g weft @ Fa Iad @y fIAIE 24.06.2002 B FAE W W WA B
FqATK B T, [ forg oremT | @Ig anawr T8 idbrer war | smredi M gRy f ot srfeftm ererar fafy
S Yrgel & fAuRId Big P e fbar war g | uRll @) Fygfad goidar srerg wu | [lEd sraf & fow @l
g oft | gafey f&N aRaar gt &1 uea & 721 Sear 2 | uneft @ fgfad qofaan erens wu @ Fifvad s@fd
@ forg & € o | gafoy 5l Aifew srerar Femast @1 yed & FE Iodr ¥ | I8 Tod 2 6 mwmeft fvm H
gl & A1 Al A8 & Plg W dHAN Aol A RIS 81 @ Ffdd dar b1 a™ uTe @R e 8 | el a2
Ig & o el fm g1 wRda Siad d7 M ((ReE dFar JIRTR) e 1993 @ I 9 99 R
MHRAes Bt 7 fRed sm@afd 29 ISR U HRATAT Wal 8 | I8 Tod ® b smwneff e gwr wneft &
WM R Fiarel 31efar 3 fdl afdd &1 MRl &1 o™ fQar 811 98 W Taa & fF ammeff g1 oienfie
fare fdf e @ a7 25 TE rerAT o el yrauTH & AU B B fhar B | |E 9 I8 ® fF ermeft
o & Sad geiieliel e By @fad weff & I R SRR T8 7 | Uil gRT Ae 9. 10 # Sifdd dHwd
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DU I gRT A8 A. 11 ¥ 3ifhd By Hoel A WA & fRemd 2 | urefl 7 59 98 9 W &1 A &b
qPh dRISHTR BFT 3ifhd fHaT & 9 A8 9. 11 9 fT1® 03.10.2005 | HRIRG 8T ifdhd fHa1 & | 9 UHR I
W 2 & ureff gR1 S8 drdax w13 urefl i &1 8vF 9 WM SR & TR | UG fad1e ISR AT E,
raa forg uefl @ fovg Sfod SREET & ST @12y | o # ureff & FeHe 3% defd &l 79 &9l @d &
GRS fHd S &1 e fear & |

5. w3 il 1 e H SuRerd 8T gal € | oY Fold & |HT H Aed URd IR 5q BRI §RT
T g ST SR Y O & qrace Al e @l IR 9 BIS Ay Uy T2 @1 TS | 39 AfaRad s
gfaf=fer =7 ) SR far & I ey uer _er 781 @red | 36 wWR W) unedl Friieie gRT W U8 R fhar
T 6 T A IS AT U HRAT L AR B | 39 W IR §RT fAAT® 17.04.2023 BT AT gl @1 A1y
gC P Mg |

6. 89 Gl TS AT YA BT b AT 1T |

7. ART ARPHR gRT U el & FRARY &1 & fo7Y 84 I8 S/@erRd &_1 & fb M*Whether the action

of the management of LIC of India terminating the service of Shri Umed Kumar W.e.f. 24/06/2002(AN) is Justified ?
If not, what relief is the entitled to and from which date ? "

8. 9 Aol H N BT R BRA & forg usdl 39 fdg R fa=R fHar S snawds € 6 ureii @
HIHaT & qd & UP ay H urefl 7 240 & @1 HRAMEE qoi wR o o ? il fdare sfaf s o1 arr 25
9 Y Y GeT H W YIagE fBAr T 7 | ORT 25 9 H a8 FRR War @1 @ quf wR o’ M @
gedrd Afe fdl SHBR BT a1 Fa fbar Siar & a1 A aRRefT # feifie faare st &1 arT 25 T,
25 Sfl, 25 UF BT o9 HAH B Al Gpar © | o7 B8H I8 <Al BN fob aman unefl g1 shenfie faare
JMAFRM BT aRT 25 91 & TR IHD! AT AT & Yd & U a9 4§ FR=R U 9 qaR) R 240 &7 &1
FHER qof w1 o ? 59 Hed H urefl 7 oue 7 um H Ig fded fhar 8 6 unedi wrd Siew dmr
& o o ol & T IIRGT WREREER BRIy § fauria aue ufear & RY aafad giex e Rad
Ug R f3HIe 01.04.2002 BT IWRRY & UG UR [*gad 83N AT U+ Fgfad [l &4 Aargered o= a1 [fer 24,
06.2002 TH AR AT foredl Faee & SRR dHGR FETd 81 | sumefi e St f Ua sifenifire dvern
g Tor urefl & & el & FrRiee # saR dHeR M B 3wl ud sl o7 ey woigr vd Ao
®1 JET § a1 Uil O & el ke d uep Sl dHeR B9 ¥ Uil @ war e f[Jare sieim
1947 Td 3fenfire fdare M 1957 & aTeud UEagi & UId ST 9 T8l B ool Fadl | il g1
arreft & ol fR=aR 85 fad @il fvan | ga @ved # smeft fieies 4 oum Same \RT w3 # I' fded
foar g f& a8 Tad 2 fo urelt &1 fvrfia =9+ ufear & SRY 9afd gex g Red 1 w® fgfaa & @
B | e d2 ¥E 7 5 emwneff A 7 emue emew fRAE 27.03.2002 S & IR Shaw i e (@Rens
FHARI ASTIR) 8T 1993 & =<iTd SIRY fBAT AT o, & g7 ureff &l qoiaan arRerms dRk R #1385 fas @l
fAfed oaf® & forg wfdar R fasie 01.04.2002 ¥ a7 24.06.2002 T &1 A & fou fgfaa & off qeorr
Sqd gfad v # o wrdl & IfaRed I8 e wd off 5 i &) Wag Ia @y & uvend w@a: 8 aHra
B Sl | ureft 7 Sad wrdf B WER FRA g Sad @y # wrf far o g ureff @ Jard Sad ey fadiw
24.06.2002 BT A B W Wa: & FAG B T, S U orenT & 31 e T& e war | armeft
frm gR1 fl 0 iffe srerar faf &yl & fawdia @18 orf T8 fear war 2 ) ueff @ gl
quiqaT 3RS wU W AT smafy & forg o S oft | swfery foelt aRaar & &1 uea & 7 Sear 7 |
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9. 39 UBR Wt & ART Uz Ud Suneft & Srare wi ud H AR fORETY wee oy € | eeHe Sifh
Ford ¥ yreft ¥ q e @ gl A 85 fid fAReIR BT R AR 21 'H g <@ 8 o weft |
oredl & e 3§ e Aargfad @1 f&Tid ¥ Yd Uh Delvsr gy H 240 fodl A 31 1 fhan srerar w81 ?
S 2T BT AIAT B BT AR @I ueft R & | i 59 Hed W AiRad sfear xSl A URd aR 59
T BT WA TR Fhal o, WReg Urefl 1 fFell UdR 31 IS AIRGd @l Swdaoll Hed URd el Bl 8 |
TE qd 6 W Ul e <7 [ITad & 9He SuRerd TRl T | I Wi @ g H uredi T smreff @
A 240 a7 BT TR HT TF AT W AMfAT & B

10. it o o Hi uF # ol & e H g gad grew ol & orfid 85 fiF AR @R
BRAT IAT & UR=] 9 2T DI AUl 7 AU TA AR UF H WK $HR brdl 8¢ Uil b amefl e |
U 3y feATd 27.03.2002 W1 f6 RN Siad A (QRE HHAR IOFR) QY 1993 & I<Td SIRI
far r o, & g7 Ui 1 guiaan sRens AR WR A 85 i @l MReEd ey & fow wWider w i o1.
04.2002 ¥ fA® 24.06.2002 T& BT 3@ & folv YA Y M &1 FUF fFa1 8 | $9 T2 BT QAT HA
H AR W wreft wR o7 Reg uneft o oroe wiE ffad & ey # 9 @1 SR A6ikad e U™ @l § a1 A1 8
Pl gpR &1 Bz P Qe A7 39 B TGS B U A &, 9 I8 w@ifed srar @ b ueli @
el gRT %S Fgfad &1 81 | 39 bR Uil @1 A & M H Uil & GAgaR il @I 3Rerrg ik uv
85 fda & forg (R0 01.04.02 ¥ 24.06.02 Ta) Frgfaa feam ST g & 2 |

11, TEl d% WeHe Joid @l Ae AT 11 H aftiq qea &1 wed B, 39 day # ureff 7 oo Wi uw &
Ho 11 ¥ ¥g afvfa fbar € o sl =1 1o ux fa=ie 17.10.2005 ¥ Y: AT B Wl &I RS BT o™
e ar fora d'd wiell fa7id 03.10.2005 A Smweil & fFRiGH H =gl Sl et & ue wR Rl Hwers
DI OIS AR H BRIRT & §Y HaT BT O IAQT BRAT AT AT BT 2 | 57 UBR Uil 3fU- Hargersd dbl
fafer 24.06.2002 & Y a1 # forw S B A 03.10.2005 TH B A T BT /@Y Bl b1 a1 b FRAMT
PRI T I ARGl Bl AR BT o Aol a7 <F YR U Bl A&BRI R8T & | JurRil 71 37
A A g H uredl gRT U AR UE. P A 9. 11 H aftid dedl H ¥ AF S SIRTed §RT SR
qRA HT T UG N [ O & T &l WHR fHar 2 9o 39 98 # $ifhd o Tl & sRAIeR v
8U Ueff 39 A9 H Sifdhd bl UBR BT IS AT AAaT 3 Dlg JgaA Uil U B BT ABRI T8 © |
U T Pl AT BRA BT IR WA TR W AIRT] 59 Hed d uRfl 7 R ueR @1 $Ig HiRkgd sferar
SEESH 1T U el B @ aAT @ Uil e 3 SuRerd qgl g ©, | ok Wied & IME H AG 6T 11
# aftfa aea f v e & reft oIt T 2 |

12. 9 UPR ISR [daa9 Ud faeelvor | s1ffe BT 8 SF 9 Yd Udb Holvsk ay 3 240 &9 TR
BT B BT q2F Ul AT TE R URT B | 39 JAER W) Uil sienfe fadre Jfdfem @ gt 25 th 25
ST g 25 T BT A U BT BT ARBR T8l 7 | ok v Rerfy # sifves @6 e Sfaa wd 9g ® den
ureft B W TEd U BT ARE qE 2| o weff BIg ot Ed um @1 e T ? | Rede o Fom
GRS 5 o9 a7 © |

LI

13, T PR WRBR R UNT Iq YAT Pl ITINT B 8¢ I8 yare 4 JbR | uikd fBar oiram 2
fb —

ureff—s1¥es Uil WaT G eI 24.062002 & Yd & UH ay H 240 a7 o SR 7@l qol &= il &I, I8
q2 37U+ UeT H WA B H YT HU W FEHA I8 & | A YT RafT # the action of the management of LIC
of India terminating the service of Shri Umed Kumar W.e.f. 24/06/2002(AN) is Justified. S UHR Wil Wi ifh
FoH H TSl BIs I T Td IR BT UM @ ARGR 1 & | o WA Rfa # urefi— sifs g1 oga weede
JME T Rii—ace & g sRdleR fhar STaR dggRT @ik fhar Srdr & |

Iaq srfafviy sienfie fdare faf =M 1947 @1 gRT 17(1) & TA Ds TRGR DI GHTARS HolT
S|

O WRY FA], ITATTL

14, AR oot f&Td 25.04.2023 BT W R fagd =rATed H fo@mn SR sxerRd &R AT 147 |

¢ fReett, 11 qITE, 2023

FT. 3. 1208.—==ie fEare sttef=am (1947 FT 14) F 9T 17 % AT §, Feald qewe
AGE ARH T HARAT A ® AT, 2T & TG0 F Fag HASh AT A«EA ARH 37
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TEATSS THITRUS, 9eAT % = aqay § Ay sienfe st ua sw =g, 9eer, v=me (R
7.-02 (1) 2017) =1 ST T srqerass # fR@mar T 8, 9 FAT § S Featd YR A G FHidT F
|71 11.07.2023 T ITH g3 =T |

[|. Tt -17012/24/2016-3TE 32 (TH)]
2. . RRwig, saw gt

New Delhi, the 11th July, 2023

S.0. 1208.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 02 (C) 2017 of the Industrial Tribunal cum Labour Court,
Patna as shown in the Annexure, in the Industrial dispute between the employers in relation to M/s Life Insurance
Corporation of India, Patna and National Life Insurance Employees Association, Patna which was received
along with soft copy of the award by the Central Government on 11.07.2023.

[No. L-17012/24/2016-1R(M)]
D. K. HIMANSHU, Under Secy.

ANNEXURE
BEFORE THE PRESIDING OFFICER, INDUSTRIAL TRIBUNAL, PATNA
Reference Case No.:- 02 (C) of 2017

Between the management of Sr. Divisional Manager, M/S Life Insurance Corporation of India, Jeevan
Prakash, Divisional Office No.-1 Frazer Road, Patna (Bihar)-800001 and Their workman Sri Bhakta Mahendra, Ex-
Part Time Gardener, represented by through the General Secretary, National Life Insurance Employees Association,
AJ51, Sachiwalya Colony, Kankarbagh, Patna (Bihar-800020.

For the management:- Sri Neeraj Narain Priyadarshi, Administrative
Officer, (Legal) LIC of India.

For the workman:- Sri Amrendra Kumar Ojha, General Secretary of
said Union.

Present:- Manoj Shankar

Presiding Officer,
Industrial Tribunal, Patna.

AWARD
Patna, dt- 24" May, 2023.

By the adjudication order no.- L-17012/24/2016-1R(M) New Delhi, dated- 30.03.2017 the Govt. of India
Ministry of Labour New Delhi has referred under clause (d) of sub-section (1) and sub-section (2A) of section 10 of
the Industrial Dispute Act, 1947, ( hereinafter to be referred to as “ the Act”) the following dispute between the
management of Sr. Divisional Manager, M/S Life Insurance Corporation of India, Jeevan Prakash, Divisional Office
No.-1 Frazer Road, Patna (Bihar)-800001 and Their workman Sri Bhakta Mahendra, Ex- Part Time Gardener,
represented by through the General Secretary, National Life Insurance Employees Association, A/51, Sachiwalya
Colony, Kankarbagh, Patna (Bihar-800020. For adjudication to this tribunal.

SCHEDULE

“ Whether the action of the management of Life Insurance Corporation of India, Patna in terminating the
service of Sri Bhakta Mahendra, Ex-Part Time Gardener w.e.f. 27.12.2013 without following the procedure
under section 25F of 1.D.Act is legal and justified? If not, to what relief the concerned worker is entitled to
and from which date?”

2. Upon the receiving the reference schedule this tribunal issued notice to both the sides. Both parties appeared
and filed their written statement.
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The contention of the workman as per his statement of claim is that the workman Bhakta Mahendra was duly
appointed by the management vide S.R No.- 326889 as part time gardener in the month of January 1992. The
workman served the corporation sincerely and regularly for more than 22 years. It is further asserted during
the course his service period his daughter died of illness due to want of proper medical aids and poor diet.
Due to death of his daughter and sick health of his wife the workman himself became perplexed with
disturbance of his peace of mind. It is further asserted that for the welfare and proper treatment of his wife,
but the workman absented from office but he used to inform from time to time to his office about his
absence. It is further asserted that the management did not take the cognizance of his request and whimsically
issued him a charge sheet-cum-show cause notice on 20.11.2013 with pre-determined mindset to remove
from the service of the corporation and finally workman has been removed from his service w.e.f.
27.12.2013. It is further asserted that workman submitted his appeal and memorial to the appellate authority
against the punishment order dt- 27.12.2013 but his appeal has been turned down by LIC of India with his
negative attitude. It has been further asserted that all the authorities the Disciplinary Authority, Appellate
Authority and Chairman did not apply their own mind and wisdom in a justified way and also not keeping in
view of principles of HRD and principle of natural and social justice as well as fair practice and they passed
order arbitrarily. It is also asserted that management did not consider the medical certificate of fitness of the
workman and there by he was not allowed to resume his duties. Management resorted an Unfair Labour
Practice ignoring the resumption of the duty of the workman, When he came to the office to join after fitness.
The workman seek following relief:-

() To quash the charge sheet -cum-show cause notice dt-20.11.2013 and the punishment order
dt- 27.12.2013.

(I1) To quash the order dt- 17.05.2014 of the Appellate Authority.
(iii) To reinstate the service of the workman with full back salary along with consequential benefits.

(iv) To compensate all the relief and benefits which the workman has been made to suffer mentally
personally and socially

(v) Any other relief as tribunal may deem fit.

On the other hand the contention of the management is that present reference is bad in law and the same is
not fit to be adjudicated. The reference has been arisen without any cause of action hence it is liable to be
dismissed. It is further asserted that Bhakta Mahendra is not a workman in relation to the management of Life
Insurance Corporation, as the petitioner /workman was appointed on probation as part time employee for the
post of gardener on13.01.1992. It is further asserted that the petitioner / workman was in habit of absent from
the duty without prior information or sanction of leave by the competent authority. The petitioner/workman
was absent from 13.12.2010 in violation of laid down rules and regulation. Prior his absence he was already
sanctioned 290 days extra ordinary leave. The management vide letter dt- 16.02.2011, 14.09.2011, and
24.03.2013 intimating to the petitioner / workman through speed post regarding his absence from duty that
was unauthorized and he was advised to resume his duty immediately failing which a disciplinary proceeding
will be initiated but yet the petitioner / workman did not resume his duty moreover the petitioner / workman
neither sent reply to any letter sent by the management and he did not come to join his duty. Petitioner/
workman also did not reply to the explanation called for from the management side vide letter dt- 02.07.2013
and 19.08.2013. It is further asserted that when the petitioner / workman did not join his duty the manager
(Estate ) Sri S.K.Pandey was asked to conduct an enquiry vide letter dt- 24.09.2013. Who visited the
permanent address of the petitioner /workman and found he was absolutely fine and he was living normal
life. Sri S.K.Pandey also reported to the management, the petitioner / workman has admitted he has received
all the communications and petitioner / workman gave a written assurance to resume his duty on 21.10.2013.
It has been further asserted that the petitioner / workman has given a letter on 21.10.2013 to allow him to
resume duty and mentioned the cause of absence due to sickness of wife and children. It is further asserted
that a charge sheet-cum-show cause notice dt-20.11.2013 was issued to the petitioner /workman because his
absence from duties from 13.12.2010 attracted the provision of Regulation 39 (4) (iii) of the LIC of India
Staff) Regulation, 1960 read with explanation one. This rules itself states that a employee shall be deemed to
have abandoned his post if he absents himself from duty without leave sanctioned for the continuous period
of 90 days without intimation in writing. It is further asserted that on receiving charge sheet- cum- show
cause notice dt- 20.11.2013. The petitioner / workman filed his reply on 13.12.2013 but the management
Disciplinary Authority did not find the reply satisfactory and passed an order on dt- 27.12.2013 imposing
penalty removal from the service which was commensurate with the gravity of misconduct of which the
petitioner was found guilty. It is further asserted that the Chairman and the Appellate Authority had
meticulously observed the contentions raised by the petitioner / workman in his appeal and in his Memorial
dt- 25.03.2014 and 04.01.2016 respectively but competent authority they did not find any merit in his appeal
and memorial warranting interference with the penalty “ Removal from service” imposed by the competent
authority. It is further asserted the petitioner /workman was found guilty of misconduct by remaining
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unauthorizedly absence from duty without prior intimation and sanction of leave from office and the penalty
imposed by the competent authority following commensurate with the gravity of misconduct. The principle
of natural justice was thoroughly followed by giving ample opportunity to workman to resume his duty but
he remained absent continuously for about three years. Accordingly, the claim of the workman Sri Bhaka
Mahendra is fit to be rejected.

5. Upon pleading of the rival parties and the terms of reference, the following points arise due for the
adjudication:-

(a) Whether the dispute as raised by the Sri Bhakta Mahendra is an Industrial Dispute as defind u/s 2(K)
of the Industrial Dispute Act, 1947.

(b) Whether the management has refused the workman Sri BhaktaMahendra to resume his duty when he
has given written application for his joining on 21.10.2013 is justified.

(C) Whether the action of the management in terminating the services of Sri Bhakta Mahendra on
27.12.2013 without following the procedure of section-25(F) of the I.D.Act is legal and justified?”

FINDINGS

6. First of all this tribunal takes the first point for the adjudication. It has been pleaded by the management side
since Bhaka Mahendra is not a workman hence dispute as raised by the Bhakta Mahendra is not maintainable
under the Industrial Dispute Act. Moreover, this dispute is not an Industrial Dispute as defined under section-
2(K) of the Industrial Dispute Act. First of all definition of Industrial dispute that mentioned in section 2(K) of
the 1.D.Act is to be securitized Section-2(K) “ Industrial dispute” means any dispute or difference between
employers and employer, or between employers and workmen, or between workmen and workmen,
which is connected with the employment or non-employment or the terms of employment or with the
conditions of labour of any persons. This section itself denotes that any dispute between employer employee
and between workmen and workman that relates to with the employment or non employment and a condition of
labour of any person comes under the purview of Industrial Dispute. Here to decide as to whether this dispute
as raised in this case is an industrial dispute or not, It has to examine first Whether Bhakta Mahendra acquires
the status of the workman or not i.e defind in section 2(S) of the I.D.Act. Section 2(S) says- “workman means
any person ( including an apprentice ) employed in any industry to do any manual, unskilled, skilled technical,
operational, clerical or supervisory work for hire or reward, whether the terms of employment be express or
implied, and for the purpose of any proceeding under this Act in relation to an industrial dispute, includes any
such person who has been dismissed, discharged or retrenched in connection with, or as a consequence of, that
dispute, or whose dismissal, discharge or retrenchment has led to that dispute, but does not include any such
peson.

0] Who is subject to theAir Force Act, 1950 (45 or 1950 ), or the Army Act, 1959 46 of 1950),
or the Navy Act, 1957 (62 of 1957 ); or

(i)  Who is employed in the police service or as an officer or other employee of a prison , or
(iii)  Who is employed mainly in a managerial or administrative capacity, or

(iv)  Who, being employed in a supervisory capacity draws was exceeding [ ten thousand rupees ]
per mensem or exercises, either by the nature of the duties attached to the office or by reason
of the powers vested in him, functions mainly of a managerial nature.]

As per the claim of the workman Bhakta Mahendra he was appointed as a part time gardener by the
management and his salary roll no.- 326889. This claim of the workman Bhakta Mahendra
established this fact LIC where Bhakta Mahendra was working is an employer and Bhakta
Mahendra the part time gardener that come under the purview of employee ( workman ) and during
the course of the his service, he has been dismissed from the service that’s why this dispute was
raised by the union of Employee of LIC on behalf of the workman when he was removed from the
service. Accordingly the status of the Sri Bhakta Mahendra was workman under the provision of
2(S) of the 1.D.Act and the dispute raised by the his union to challenge his removal from service
before the conciliation officer an employee of LIC is an Industrial Dispute as derived in section
2(K) of the Industrial Dispute Act, Accordingly this issue is decided in favour of the workman Sri
Bhakta Mahendra.

7. Now point no.-(ii) & (iii) are taken together for adjudication to decide these issues, this tribunal
securitizes the evidence as brought by the rival parties on the record.
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8. On behalf of the management one witness namely Sri Arbind Kumar Sinha has been examined as a
M.W-1. Besides oral evidence the following documents have been marked as Exts by the
management i.e

M Ext.-M/1- Letter of dt- 14.09.2011 issued by the manager (E&QOS) to Manager
(P&IR) of LIC of India

Divisional Office-1 regarding absence of Sri Bhakta
Mahendra from 13.12.2010 to 14.09.2011.

(i) Ext.-M/2-Lletter of dt-16.02.2011 issued by Manager, LIC to Bhakta
Mahendra for regarding his absence from 13.12.2010 to 16.02.2011.

(iii) Ext.-M/2-1-Letter dt- 14.09.2011 issued by manager, LIC to the Bhakta
Mahendra regarding his absence from 13.12.2010.

(iv) Ext.-M/2-2-Letter of dt- 24.04.2013 issued by Manager (E&QOS) to Bhakta
Mahendra for his unauthorized absence since 13.12.2010.

(v) Ext.-M/2-3-Letter of dt- 02.07.2013 issued by Manager (P&IR) to Bhakta
Mahendra for his unauthorized absence.

(vi) Ext.- M/2-4 Letter of dt- 19.08.2013 issued by manager of LIC to Bhakta
Mahendra regarding his unauthorised absence,

(vii) Ext—M/3--Letter of dt- 24.09.2013 issued by manager (P&IR) to
S.K.Panday, Manager (Estate), Patna for conduct anenquiry regarding
absence of Bhakta Mahendra from service.

(viii)  Ext.-M/3-1-Report of S.K.Pandey, Manager (Estate)
dt- 18.10.2013.

(ix) Ext.- M/4--Application of Bhakta Mahendra of dt-21.10.2013
addressing to Sr. Divisional Manager, LIC Patna Zone for
permission to resume his duty.

x) Ext.—M/4-1--Charge sheet cum show cause notice issued by
Sr.Divisional Manager on 20.11.2013 to BhaktaMahendra.

(xi) Ext.- M/4-2--Explanation of Bhakta Mahendra of dt-13.12.2013 to
Sr. Divisional Manager, LIC, Patna.

(xii) Ext.-M/4-3--Order of Disciplinary Authority Sr. Divisional Manager
passed an order dt- 27.12.2013.

(xiii)  Ext.- M/5--Order of Zonal Manager ( Appellate Authority ) passed on
order dt- 17.05.2014.

9. On the other hand workman side examined two witnesses namely W.W-1 (Bhakta Mahendra) and
W.W-2 Murari Pd. Besides oral evidence workman side got only one document marked Ext. i.e Ext.-W. Letter given
by Bhakta Mahendra to join his service from Monday.

10. M.W-1 is of Sri Arbind Kumar Sinha (CRM) LIC of India, Divisional Office, Bhagalpur. Who stated
before this tribunal that Bhakta Mahendra, the workman /petitioner was appointed on probation as Part Time
employee for the post of Gardener on 13.01.1992 and he was in habit of remaining absent from duty without prior
intimation or sanction of leave by the competent authority. This witness also stated that he was absent from
13.12.2010 however he was already sanctioned 290 days extra ordinary leave (EOL). This facts was communicated by
the manager (OS) to Manager (P&IR) , Divisional Office, Patna vide letter dt-14.09.2011 and the same is marked him
as Ext.-M/1. This witness also stated that the letters dt- 16.02.2011, 14.09.2011 and 24.04.2014 were sent to the
Bhakta Mahendra through speed post intimating him the absence from duty was unauthorised but Bhakta Mahendra
neither reported to his duty nor filed any reply and he also did not reply of explanation called for from him vide letters
dt- 02.07.2013 and 19.08.2013 and all the letter are proved by this witness i.e marked Ext.- M/2 series. This witness
further stated that when the workman did not join his duty, the manager (Estate) Sri S.K.Pandey was asked to conduct
an enquiry vide letter dt- 24.09.2013 i.e marked Ext.- M/3. This witness further stated that Mr S.K.Pandey visited to
the permanent address of workman Bhakta Mahendra and found him absolutely fine and living a normal life the
S.K.Pandey has filed his enquiry report vide letter dt- 18.10.2013 i.e marked as Ext.- M/3-1. This witness also stated
that S.K.Pandey in his report mentioned that workman admitted that he received all the official communication made
to him and workman gave a written assurance to resume his duty from 21.10.2013. This witness also admitted that the
workman requested vide letter dt- 21.10.2013 to allow him to resume duty and gave the cause of his absence due to
sickness of wife and children. This witness further stated that a charge sheet cum show cause notice dt-20.11.2013
was issued to the workman for his long absence from 13.12.2010 that attracts the provision of Regulation 39(4)(iii) of
the LIC of India ( Staff ) Regulation,1960. This witness also submitted his reply vide letter dt- 13.12.2013 but



[T l—a&e 3(ii)] ATC T TSI - AT 22, 2023/4T97% 31, 1945 2519

management LIC did not find the reply satisfactory. Then competent authority imposed penalty of “Removal from
Service”. This witness also proved the request letter dt- 21.10.2013 given by workman, charge sheet of dt- 20.11.2013
and the reply of the workman dt-13.12.2013 and the order of the competent authority dt-27.12.2013 i.e marked as
Ext.- M/4 series. This witness further stated that the Chairman and the Appellate Authority also did not find any merit
in the appeal and the memorial letter issued by the workman vide dt- 25.03.2014 and 04.01.2016 respectively and both
the letters has been not considered by the Chairman and Appellate Authority. This witness also proved the order of
Appellate Authority dt-17.05.2014 which is marked as Ext.- M/5. This witness further stated that the workman
violated prescribed rules of the corporation by remaining absence from duty about three years and even after receiving
letters from the LIC, the workman did not sent any reply that’s why workman was found guilty, of misconduct and so
the proper penalty has been imposed by the LIC.

In cross-examination, this witness categorically admitted that he was also posted as Administrative office
(P&.IR), Patna division office-1 from 2011 to 2016 at and that time Sri Bhakta Mahendra was working in divisional
office as part time gardener. This witness also admitted that the workman was not directly related to my department
rather he was attached with the service department of LIC. In para-17 of the cross-examination this witness
categorically admitted he does not know, the wife of the workman had informed to the LIC Office about the illness of
workman due to jaundice. This witness also admits that he does not know whenever the workman went on leave, he
used to file leave application. In para-18 of his cross-examination this witness also admits that he does not know,
when the LIC generally intimate to his employee about his absence from duly. In para-19 of the cross-examination
this witness categorically admitted that before issuance of charge sheet, an officer S.K.Pandey ( Sourav Kumar
Pandey ) visited to the house of workman and he has filed a report dt- 18.10.2013 i.e marked as Ext.- M/3-1. This
witness also admits in para-20 of his cross-examination the workman has given an application on 21.10.2013 for
resuming his duty but he was not allowed to join. In para-21 of his cross-examination this witness admits that from
charge sheet to passing of final order it takes about six months period. In para-24 of his cross-examination, this
witness categorically admits that he does not know the workman had come to the office after recovery of illness
several times but he was not allowed to join the duty.

This evidence of this witness appears not very concrete and convincing to the claim of management about
absence from duty without any information as in cross-examination this witness did not deny that the wife of
workman has informed to the LIC about the illness of workman due to jaundice. Also did not deny this facts that the
workman after recovery from illness visited his office to resume his duty but he was not allowed to join. This witness
also admits that when the enquiry officer S.K.Pandey visited to the house of workman, the workman has given him an
assurance letter to resume his duty but he was not allowed. This witness being a senior officer did not disclose why
the workman has not been allowed to join duty when he has served a letter of his joining from 21.10.2013 to the
enquiry officer. This witness appears to be a formal witness from the management side just to prove the letters and
orders as produced by the LIC department as this witness is not fully aware about the affairs of workman.

11. On the other hand workman also examined two witnesses namely W.W-1 Bhakta Mahendra workman
himself and W.W.-2 Murari Pd. Besides oral evidence the workman side proved only one document that is assurance
letter given to the enquiry officer to join duty on 21.10.2013 i.e marked as Ext.- W.

12. First of all, this tribunal scrutinizes the evidence of Bhakta Mahendra (W.W-1) who deposed before this
tribunal on 05.12.2018 on that date he claimed his age 55 years. Who stated before this tribunal that he has joined the
service in LIC as a gardener on 14.01.1992. This witness also stated that he has removed from the service in
December 2013. This witness further stated that he used to inform orally for his leave and when ever he returns to his
service he used to file written application. This witness categorically stated that he did not remain continuously
absence from his duty for three years rather he admitted, due to the prolong illness of wife and he was himself
suffering from jaundice for a long time and due the death of his daughter of illness are the reasons of his absence
from duty. This witness further stated that one officer of LIC came to his house and met him and he has taken a note
from him in which he has written he will join the service from 21.10./2013 and as per written commitment he came to
office to join duty but he was refused to join his service. This workman also stated that he still wants to serve LIC
with commitment and this witness proved his written note given to enquiry officer for the resuming duty i.e marked
as Ext.-W.

In cross-examination this witness categorically stated in para-9 he joined the service on 14.01.1992 and
when ever he went on leave he used to file leave applications. He categorically admits that he does not know the rule
how many days a employee can avail leave without permission. In para-11 this witness categorically stated that LIC
office sent letters to him intimating for joining the duty but he received only two letters and two letters were received
by his son. He also admits in cross-examination that his wife and his son visited twice to LIC Office with the
application of my absence from duty but their prayer and application are not taken by the LIC. In para-12 of the cross-
examination, this witness categorically admits that one LIC Officer came to his village and he has given a written note
to him about his joining when he came to office to join his duty, he was not allowed. He also admits that he has filed
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the reply of charge sheet cum show cause and he had mentioned the reasons of his absence from duty in his reply. In
para-16 categorically stated that he approached to manager (OS) for joining his duty thereafter requested to manager
(P&IR) for his joining who reported him he will talk to the Sr. Manager for the joining. On scrutinizing the evidence
of this workman, it appears that due to prolong illness of his wife and jaundice suffering and death of his daughter, he
could not join but at the same time he also admits in cross-examination his wife and son informed to the LIC about his
absence from duty but they were not cared by the LIC and his evidence also satisfies this facts that he has given a
written note to join the duty on 21.10.2013 i.e marked Ext.-W but he was not allowed to join service but no reason
assigned by the management side for not allowing him to join even after getting a written note from workman
moreover he has been cross-examined at length by the management side but failed to discard his testimony that could
suffice the management claim about continuous absence from duty without any intimation.

13. W.W-2 Murari Pd who also a temporary employee of the LIC. Who stated before this tribunal that he
knows the Bhakta Mahendra from the year 1995 who was working as part time gardener in divisional office of LIC.
This witness also stated that he came to know that Bhakta Mahendra was on long leave due prolong illness of his
daughter and the illness of his wife and due to the death of his daughter. This witness also admitted that some time
Bhakta Mahendra was remained absent from the duty without seeking permission. This witness also admitted that this
facts, when the Bhakta Mahendra was not able to resume his duty, his son came to LIC Office some times and filed
leave application. He also stated that after recovery Bhakta Mahendra came to office to resume his duty but he was not
allowed to join. This witness also admitted that Bhakta Mahendra was doing his job as part time gardener four hours
per day. This witness also stated that Bhakta Mahendra had filed medical certificate along with joining request letter.

In cross-examination this witness categorially stated in para-5 that he was a temporary caretaker in LIC
from 1995 and he was terminated from service in the year 2007 because he has requested to the management to pay
minimum wages. This witness also stated in cross-examination that he has filed a writ against the order of the
management in the Hon’ble High Court, Patna i.e pending. In para-16 of his cross-examination this witness
categorically stated that due to illness of daughter, wife and himself. Bhakta Mahendra was absent most of the time
from the year 2010. In para-7 of cross-examination, this witness categorically stated that Bhakta Mahendra had sent
the information to LIC about the death of his daughter and illness of his wife but he cannot say exact date. In para-11
this witness categorically stated he does not know about the rule of unauthorised absence and he cannot say how many
days a employee can avail leave without leave application. This witness categorically stated in para-12 Bhakta
Mahendra has filed an appeal against the order of the LIC. Thus this tribunal finds that this witness was well aware
about the facts of Bhakta Mahendra and he has corroborated the version of Bhakta Mahendra here before this tribunal.
Moreover, management side could not controvert the evidence of this witness in the course of cross-examination.
Even the management did not challenge the evidence of this witness in cross-examination.

14. It is argued from the management side that the workman Bhakta Mahendra is not under the category of
workman in relation to the management of LIC and so his case is not maintainable at all. It has been also argued that
Bhakta Mahendra has been absent from duty for about three years and even after intimation of unauthorised leave,
Bhakta Mahendra neither came to office to resume his duty nor filed any reply to any letter received from the LIC.
Management side also stressed on the report of manager (Estate) S.K.Pandey i.e Ext.-M/3-1. Where the enquiry
officer reported he has found Bhakta Mahendra absolutely fine living normal life and who had also given written
assurance to resume his duty from 21.10.2013. It is also argued that LIC had issued a charge sheet cum show cause
notice on 20.11.2013 to the workman and the workman filed his reply on 13.12.2013 but management side did not
find proper explanation given by the Bhakta Mahendra and found his continuous absence attracts the provision of
regulation 39(4)(iii) of the LIC of India (Staff) jRegulations, 1960 and as per this provisions penalty of “Removal from
service” has been proposed and letter on it was affirmed by the Disciplinary Authority and Appellate Authority
finding no plausible reasons assigned by the Bhakta Mahendra about his absence from the duty. The management side
also followed the principle of natural justice giving ample opportunity to Bhakta Mahendra to defend himself.
Accordingly the Disciplinary action as taken by management was proper within the rule of LIC. But this tribunal is
not convinced to the management contention as placed by the management side. This tribunal finds that Bhakta
Mahendra was appointed as a part time gardener i.e well covered under the provision of workman as enshrined in
section 2(S) of the Industrial Dispute Act. So claim of the management Bhakta Mahendra was not workman is not
acceptable. Further the workman had duly admitted that due to prolong illness of daughter and wife and suffering
from jaundice. He has been absent from the duty for long time in the year 2010-11 at the same time workman also
claimed he was not absent three years continuously, this admission of the workman is not controvertered by the
management side by any cogent evidence as workman himself and W,W-2 Murari Pd the witness from the workman
side duly stated in their evidence the wife and son informed to the LIC office twice with written leave application
about absence of Bhakta Mahendra but this facts is not controverted by the management side while cross-examining
there two witness before this tribunal so there is no force in the contention of management he was absent continuously
for three years. Moreover, letters issued by management LIC dt-14.09.2011, (Ext.-M/1) letter dt- 16,02.2011 (Ext.-
M/2), are written in English however workman is not a literate person who could understand spirit of the letter.
Further the management side stressed over the report of enquiry officer Sri S.K.Pandey who was deputed as a enquiry
officer by the LIC vide letter dt-24.09.2013 (Ext.-M/3) in which S.K.Pandey manager (Estate) was authorised to
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conduct enquiry by visiting personally at employee’s house and to collect the feedback from his neighboures. This
tribunal finds that S.K.Pandey, the enquiry officer visited the village house of the Bhakta Mahendra i.e also accepted
by the Bhakta Mahendra. The report of S.K.Pandey appears to be contradictory as he stated in his report (Ext.-M/1) he
found the employee absolutely fine and living normal life and he also mentioned in report the employee and family
member expressed the desire to continue his service. But at the same time he also reported he found out in his persona
that the fellow is suffering from a psychological disorder otherwise he is mentally sound and this enquiry officer also
reported the employee Bhakta Mahendra also assured to resume his duty on 21.10.2013 for which Bhakta Mahendra
has a given note. This tribunal found that this enquiry officer did not comply the direction given by the LIC
management as this enquiry officer did not take any statement of employee Bhakta Mahendra and even did not
conduct any enquiry of the family member of employee and did not make any query to any neighbors in written from
that could suggest whether the employee Bhakta Mahendra was absent intentionally or he was victim of
circumstances. This enquiry officer did not conduct the enquiry properly. LIC management relied on only one
contradictory findings of enquiry report (Ext.-M/3-1) showing by the enquiry officer he found the employee
absolutely fine and living normal life and all the competent authority of LIC drew a inference the employee was
deliberately did not join his service. This finding of Disciplinary Authority and Appellate Authority is quite
unconvincing and unreliable because enquiry officer has given one side report without conducting a proper enquiry
moreover, no LIC officer has taken this statement of enquiry officer i.e the employee Bhakta Mahendra is suffering
from the psychological disorder. This factual note of enquiry officer is ignored by all the LIC Officials who passed an
abrupt order without proper securitizing of the matter of employee. This tribunal further finds that the management
side took plea all the order has been passed within the provision of LIC Staff Regulation, 1960. This tribunal further
finds section 2 of his regulation says this regulation shall apply to every whole time ( salaried ) employee of the
corporation unless otherwise provided by the terms of any contract agreement of letter of appointment. From plain
reading of this regulation it appears that this rules is applicable to only on whole time employee, however employee
Bhakta Mahendra was appointed as a part time gardener and he was not whole time employee. Further the
management side did not place the letter of appointment of this employee that could show the appointment of this
employee is well covered under the LIC ( Staff ) regulation 1960. This tribunal also finds that the management side
did not give proper opportunity to the employee and did not assign any reason when the enquiry officer reported and
the employee assured to resume his duty on 21.10.2013with a proper application but why the management LIC
refused his prayer and plea reasons best known to the management. So management side also did not follow the
principle of natural justice in true spirit rather with premeditated mind set passed an abrupt wrong order of the
removal from service because the management side has given charge sheet cum show cause notice after one months of
the letter given by the workman for joining his duty with the proper explanation on 21.10.2013. This tribunal further
finds that the workman has duly prayed before the authority of LIC he has served 22 years without getting any adverse
remarks from the LIC but his previous service record is not considered by the any authority of LIC at the time of
passing order that ought to be considered by the LIC. Moreover, reasons assigned by the disciplinary authority and
appellate authority not considering this prayer of workman is very unconvincing and unacceptable.r

15. On scanning all the facts and circumstances of the case and the materials on record as discussed above this
tribunal finds that the workman fairly admitted that he was victim of circumstances as due to illness of wife and
prolong illness of his minor daughter followed by her death and thereafter the workman was himself suffering from
acute jaundice, workman remained absent from his duty in the year 2010-11 at the same time he claimed the
management was duly informed by his wife and son twice with the leave applications but they were not entertained by
the LIC Office. This tribunal finds that this claim of the workman was not controvertered by the management by any
cogent evidence before this tribunal. So charges as leveled against the workman, he was continuously absent for three
years without any intimation is not at all proved by the management side. Further this tribunal finds that management
relied on the enquiry report ( Ext.-M/3-1) placed by the S.K. Pandey who himself gave a contradictory findings in his
report about the workman. This tribunal finds that enquiry officer placed the assurance letter given by the workman to
resume his duty from 21.10.2013 but when the workman Bhakta Mahendra came to LIC Office to join his duty on
21.10.2013 with reasonable explanation of his absence from duty, he was denied to resume his duty and the
management side did not assign any reason for depriving him to join duty moreover, taking the advantage of the
illiteracy of the workman, all of sudden management sent a charge sheet cum show cause notice to the workman on
20.11.2013 in English version with proposed punishment of removal from service, it all shows that the role of the
management was the beyond the provision of principle of natural justice, so this tribunal finds and hold that denial of
LIC of management for not allowing the workman to resume his duty on 21.10.2013 is not legal and justified in any
way. Accordingly point no.- (iii) is decided in favour of the workman.

16. From perusal of the entire facts and material available on record, this tribunal finds that the management of
LIC wrongly followed the rules of corporation and regulation of LIC of India (Staff ) Regulation Act, 1960. As per
section-2 of this regulation Act, these rules are applicable to whole time ( salaried employee ) but here LIC
management misinterpreted the rules as the workman Bhakta Mahendra was not whole time gardener of the LIC
rather this is admitted facts workman Bhakta Mahendra was doing his job of LIC as part time gardener. So the case of
this workman is not covered under the LIC of India (Staff) Regulation,1960. This tribunal further finds that the
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management of LIC keeping the workman in dark, when he came to office to join his duty on 21.10.2013, issued a
charge sheet cum show cause notice dt-20.11.2013 by Sr. Divisional Manager cum Disciplinary Authority in haste
without applying the principle of natural justice and without the applicability of LIC of India Regulation, 1960 in the
case of workman. Accordingly this tribunal finds and hold that order of the Disciplinary Authority, Appellate
Authority and the order of Chairman are not proper and justified. As all the authorities of LIC did not consider the real
facts of the case and passed a whimsical biased order on the basis of improper enquiry report ( Ext.-M/3-1) and
without proper interpretation of section-2 of LIC of India ( Regulation ) staff Regulation,1960. This tribunal further
finds that workman has been removed from the service vide order dated- 27.12.2013 without giving any notice pay,
without compensation i.e clear cut a violation of section 25(F) of the Industrial Dispute Act. As the section-25 (F)of
the Industrial Dispute Act dea;s with the conditions precedent to retrenchment of workman:- No workman
employed in any industry who has been in continuous service for not less than one year under an employer
shall be retrenched by that employer until.-

€)] The workman has been given one month’s notice in writing indicating the reasons for retrenchment and the
period of notice has expired, or the workman has been paid in lieu of such notice, wages for the period of the notice;

(b) the workman has been paid, at the time of retrenchment, compensation which shall be equivalent to fifteen
days average pay [ for every completed year of continuous service ] or any part thereof in excess of six month; and

(© notice in the prescribed manner is served on the appropriate Government [ for such authority as may be
specified by the appropriate Government by notification in the official gazette].

17. This tribunal finds that workman has served the LIC as part time gardener about 22 years without any adverse
remarks but previous service record has been sidelined by the management of LIC and thus violated the section 25 (F)
of the 1.D.Act and thus the role of the management of LIC of India comes under the purview of unfair labour practice
i.e violation of Section 25(T) of the I.D.Act by passing a major punishment against the workman Bhakta Mahendra
removal from the service i.e without applying the rules of LIC of India staff regulation 1960 in right perspective and
without applying the principle of natural justice and thus the action of the management is LIC of India, Patna
terminating the service of workman Bhakta Mahendra ex-part time gardener from 27.12.2013 without following the
provision of section 25(F) of the I.D.Act ( point no.-iii) is not legal and justified ).

18. So keeping the view of the discussions as made above and the findings arrived at on other points this is a
considered opinion of this tribunal, the service of the Bhakta Mahendra should be regularized from 21.10.2013 after
reinstatement of his service with back salary and with all consequential benefits, accordingly management of LIC of
India, Patna is directed to reinstate the workman Bhakta Mahendra to his service from the date 21.10.2013 with back
salary and other consequential benefits. If the workman attained the age of superannuation, the management of LIC of
India shall pay his full back salary from 21.10.2013 and retiral benefits within the period of two months from date of
publication of this award.

This is my award accordingly.
Dictated & Corrected by me.
Sd/- 24.05.2023

MANOJ SHANKAR, Presiding Officer,
< fawett, 11 e, 2023
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[/. Tt -26011/08/2016- AT=ATT(TH)]
3. 7T, aw gt=a

New Delhi the 11th July, 2023

S.0. 1209.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 08/2016) of the Central Government Industrial Tribunal
cum Labour Court, Asansol as shown in the Annexure, in the Industrial dispute between the employers in relation to
Durgapur Steel Plant and Hindustan Steel Workers’ Union which was received along with soft copy of the award
by the Central Government on 11.07.2023.

[No.L-26011/08/2016-IR(M)]
D. K. HIMANSHU, Under Secy.
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ANNEXURE
BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL -CUM- LABOUR COURT, ASANSOL
PRESENT: Shri Ananda Kumar Mukherjee,

Presiding Officer,
C.G.L.T-cum-L.C., Asansol.
REFERENCE CASE NO. 08 OF 2016
PARTIES: Hindustan Steel Workers’ Union
Vs.
Management of Durgapur Steel Plant

REPRESENTATIVES:

For the Union/Workman: Joint Secretary, Hindustan Steel Workers” Union.

For the Management: Mr. Madhab Banerjee, learned advocate.
INDUSTRY: Iron and Steel.
STATE: West Bengal.
Dated: 07.06.2023
AWARD

In exercise of powers conferred under clause (d) of Sub-section (1) and Sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), Govt. of India through the Ministry of Labour, vide its Order
No. L-26011/8/2016-IR(M) dated 26.04.2016 and Corrigendum dated 27.12.2016 has been pleased to refer the
following dispute between the employer, that is the Management of Durgapur Steel Plant and their employees for
adjudication by this Tribunal.

SCHEDULE

“ Whether the action of the Management in deploying Industrial Employees (governed by Certified Standing
Orders) in Computer & Information Technology Department (non-works area) where total jobs are done by Non-
Industrial Employees (governed by SAIL CDA Rules, 1977) with discrimination in incentive payment provision of
leave, holiday & shift working is justified? If not, what relief such Industrial Employees posted to Computer &
Information Technology Department of Durgapur Steel Plant are entitled to. ”

1. On receiving Order No. L-26011/8/2016-1R(M) dated 26.04.2016 and Corrigendum dated 27.12.2016 from
the Govt. of India, Ministry of Labour, New Delhi for adjudication of the dispute, a Reference case No. 08 of 2016
was registered on 13.05.2016 and an order was passed issuing notice to the parties through registered post, directing
them to appear and submit their written statements along with relevant documents in support of their claims and a list
of witnesses.

2. Mr. Madhab Banerjee, learned Advocate for the Management of Durgapur Steel Plant (DSP) is present. The
case is fixed up for appearance and evidence of parties. On repeated call at 12:00 PM none appeared on behalf of the
workman. In compliance with order dated 16.12.2022 Notice were issued to the Chief Executive Officer, Durgapur
Steel Plant as well as the Joint Secretary, Hindustan Steel Workers’ Union (INTUC) under registered post directing
them to appear in person or through their authorized representatives. On receiving the notice, the Management of
Durgapur Steel Plant appeared through Mr. Banerjee, their advocate but no one turned up for the union for adducing
evidence.

3. After registration of this case on 13.05.2016, Hindustan Steel Workers’ Union (INTUC) filed a written
statement on 20.06.2016 and SAIL/DSP filed their written statement on 14.06.2017. A rejoinder was filed by the
union on 04.07.2017. However, the union representative has not turned up for adducing evidence in support of their
case nor did they seek for any accommodation. Due to such default on the part of Hindustan Steel Workers’ Union, at
whose instance this Industrial Dispute has been raised, | am constrained to dismiss the reference case.

Hence,
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ORDERED

that the Reference case is dismissed. An award be drawn up in the light of the above finding. Let copies of the Award
in duplicate be communicated to the Ministry of Labour and Employment, Government of India for information and
Notification.

ANANDA KUMAR MUKHERJEE, Presiding Officer,

e faeett, 11 S[TE, 2023
F. 3. 1210.—3f=nirs Ears stferfaae (1947 &1 14) Ft 9T 17 F AqE0T §, Feald T
e &e wie, FFAnRH, RamEmead F g@gdy F qaa Faee 6w oft F. a9 19,
IRt (TH), Fsmaraes s F fi= aqay #§ Ay 30T g denfs sff ua 5w Ay,
=ETE, T=Te (R 7.-97/2013) 1 ST & stqerass # fRmamar 37 g, Temfard Fedt 8 ST s G2
T |IFE FIT F 71 11.07.2023 T ITH g A7 |

[€. Tt -29012/36/2013- 33T (TH)]

<. 7wy, a7 gt=a
New Delhi, the 11th July, 2023

S.0. 1210.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 97/2013) of the Central Government Industrial Tribunal
cum Labour Court, Hyderabad as shown in the Annexure, in the Industrial dispute between the employers in
relation to Visakhapatnam Steel Plant, Ukkunagaram, Visakhapatnam and Shri K. Satya Rao,
Pedagantyada(M), Visakhapatnam which was received along with soft copy of the award by the Central
Government on 11.07.2023.

[No. L-29012/36/2013-1R(M)]
D. K. HIMANSHU, Under Secy.

ANNEXURE
IN THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT AT,
HYDERABAD
Present: Sri IRFAN QAMAR, Presiding Officer

Dated the 23" day of June, 2023
INDUSTRIAL DISPUTE No. 97/2013

Between:

Sri K. Satya Rao,

Ex-Technician, SP

D.No.154-1-100, Jalaripallipalem(V)
Gangavarm(P.0O.), Pedagantyada (M),
Visakhapatnam — 530 044. ......Petitioner
AND

The Director(Personnel)
Visakhapatnam Steel Plant,

Rashtriya Ispat Nigam Ltd.,
Ukkunagaram,

Visakhapatnam — 530 003. ....Respondent



[T l—a&e 3(ii)] ATC T TSI - AT 22, 2023/4T97% 31, 1945 2525

Appearances:
For the Petitioner : M/s. M. Sivananda Kumar & T. Balaswami, Advocates
For the Respondent : M/s. V. Ravinder Rao & Satoor Narayana Goud, Advocates

AWARD

The Government of India, Ministry of Labour by its order No. L-29012/36/2013-IR(M) dated 1.10.2013
referred the following dispute under section 10(1)(d) of the I.D. Act, 1947 requiring this forum to decide the question:

SCHEDULE

“Whether the demand of Sh. K. Satya Rao (Employee No.117113), Ex-Technician for reinstatement of his
services by the Management of Visakhapatnam Steel Plant, RINL, is legal and justified? What relief the
workman is entitled to?”

On receipt of the reference this Tribunal has registered and numbered the reference as 1.D. No. 97/2013 and issued
notices to both the workman and the management. They both appeared before the court and engaged their respective
counsels with the leave of the court and consent of either party.

2. The workman filed his claim statement with the averments in brief as follows:

It is submitted that in the year 2002, 1% charge sheet was issued to the Petitioner for un-authorized of absence of 84
days and the Petitioner was punished with a censure on 5.11.2002. It is submitted that again the Petitioner was
absent for 96 days and he was punished with a reduction in basic pay by one stage for a period of one year with
cumulative effect on 18.10.2003. Then, Petitioner was given a punishment of reduction in basic pay by two stages for
a period of one year with cumulative effect on 17.6.2004 for unauthorized absence of 88 days. It is submitted that
thereafter, a charge sheet was issued to the Petitioner for unauthorized absence of 102 days and a punishment of
reduction in basic pay by 4 stages for a period of one year with cumulative effect on 24.6.2005 was given to the
Petitioner. It is submitted that another charge sheet was issued to the Petitioner for unauthorized absence of 119 days
and he was punished with reduction to lower grade in Time Scale from S4 to S3 on 29.8.2006. Finally, another
charge sheet was issued to the Petitioner for unauthorized absence of 165 days and as a measure of punishment, he
was removed from service on 10.9.2009 vide Order No. WK/ES & F/117113/D 1050 of the 2" respondent. It is
submitted that during the interregnum period of charge sheet and removal of service, Petitioner was also issued a
charge sheet on the allegation of theft of Company property and no enquiry was conducted as he was already
removed from service. It is submitted that the Petitioner is a physically handicapped person. He was appointed as a
Trainee in the respondent Steel Plant on 16.3.1992. His services were regularized on 16.9.1994. In the cadre of
Technician, he discharged his duties to the utmost satisfaction of his superiors, undeterred for 10 years. The Petitioner
was appointed in the quota of displaced persons. It is submitted that the Petitioner is the only son and the burden of
looking after his parents, wife and 7 children is solely depends on him alone. The Petitioner lost his land and house
under the land acquisition for the purpose of Steel Plant. It is submitted that during the year 2002, the mother of
Petitioner, who is aged about 75 years, slipped down while descending the steps. Due to old aged, she sustained
serious injuries and being the only son, the task of treating his mother laid on the Petitioner's shoulder. The same was
informed to the authorities and inspite of his request, the authorities, without sanctioning leave, erroneously marked
absent and issued a charge sheet. There was no proper inquiry and without appreciating the facts of the case, the
punishment of It is submitted that during the year 2003, while Petitioner's mother was undergoing treatment,
Petitioner was met with an accident when he was travelling in an auto. This incident was also informed to the
authorities and prayed for granting of leave. The authorities, without considering the same, marked the Petitioner as
absent and issued another charge sheet and passed an order of punishment without application of the facts of the case.
Likewise, series of charge sheets were issued without considering the explanation of the Petitioner and without
conducting inquiry under proper lines, Petitioner was subjected to punishment. The Petitioner is not worldly wise and
he has not been given proper opportunities to defend his case during the inquiries conducted against him and the
family background of the Petitioner and his responsibilities were not taken into consideration while passing the order
of removal. It is submitted that the Petitioner was alleged to have been removed from service vide Order Ref.
WK/ES&Fy/1 17113/D-1050, dated 10.09.2009 of the 2" respondent on the ground of unauthorized absence for a
period of 165 days. This case is a fit case to take lenient view in pursuance of the facts and circumstances and
deserves to be treated as a special case for the following among other grounds which are to be urged at the time of
arguments/hearing. The punishing authority has erred in assessing the case while passing the order of removal and
further referred to a case where no inquiry has been conducted. The punishing authority is at liberty to file a criminal
case, though the employee has been removed, in the event of theft had taken place, but the same was not done and it
shows that the allegations in the charge sheets are also false and willfully subjected the Petitioner to harassment.
While passing the order of removal, which is a major punishment, the Petitioner was not called for any enquiry and
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the punishment of removal was passed by the authority behind his back. Since the order of removal is a serious
punishment, he must be given opportunity to defend his case without reference to the past records and the authority
shall confine only to the present issues because the Petitioner was punished either wrongly or rightly for the previous
mis- conduct. In the instant case, the punishing authority referred to the previous cases to justify his action of passing
the order of removal, which is illegal and arbitrary. The punishing authority, before passing the major punishment of
removal from service, shall consider various aspects, particularly the principles of natural justice were complied with
or not. In the instant case, Petitioner was removed from service on the findings of the Inquiry officer which are one
sided and biased. The serious error is that the charge sheeted Petitioner was not called for enquiry and his version was
completely denied by not giving opportunity and such inquiry itself is vitiated. Therefore, the order of removal assed
on the basis of the one sided inquiry also shall be set aside, as it has no force. It is, therefore, prayed to set aside the
Order No. WK/ES & F/117113/D-1050, dated 10.9.2009 issued by the 2™ respondent and consequently pass an order
for reinstatement of the Claimant forthwith and pass such other order or orders as this Court deems fit and proper in
the interest of justice.

3. The Respondents filed counter denying the averments made in the claim petition, with the averments in brief
which runs as follows:

It is submitted that the undisputed conduct of the Petitioner over the years while in service reflects his total disregard
towards discharge of duties. It is submitted that the unauthorized absence of workman, every year ever since 2002
has resulted in series of punishment orders ultimately culminating in removal from service. A perusal of the orders
pursuant to disciplinary inquiry, year after year clearly shows that the management having taken liberal attitude
towards the petitioner had to increase the effect of punishment during subsequent years only to ensure that the
petitioner would amend his ways and inculcate discipline in service. Having been in service since 1994 the
petitioner has developed the habit of being unauthorizedly absent since the year 2002 and had faced disciplinary
inquiries, which ultimately resulted in removal from service. Besides disciplinary inquiry and the punishment orders
the petitioner was also served warning letters on a number of occasions and appropriate entries were made in the
annual confidential reports.  All these steps were taken only as preventive and corrective actions by the management
but ultimately the extreme step of removal from service was inevitable. It is submitted that in all the inquiries
conducted adequate and due opportunity was afforded to the petitioner before passing the appropriate order of
punishment. The respondent organization being manufacturing unit involved in the production of steel and the
petitioner being a technician entrusted with the task of discharging his functions in the line of production was
expected to be regular in his duties, any unauthorized absence would have an adverse effect of dislocating the
process of supervision in the production chain. Hence, unauthorized absence of such an employee considering the
nature of functions to be discharged has to be viewed seriously. However, taking a lenient view punishment orders of
smaller magnitude were passed in the earlier stages of indiscipline by the petitioner. There is no justification nor any
legally tenable ground to question the order of removal in the face of his misconduct over the years. Though the
petitioner has not chosen to plead in detail about the nature of inquiry conducted on previous disciplinary inquiries
and the punishment orders passed therein, it may be stated that the petitioner was afforded adequate opportunity and
only on being fully satisfied that he had no valid or just explanation to offer for unauthorized absence the appropriate
order of punishment was passed. It is submitted that against the charge of committing theft of company property a
charge sheet dated 29.06.2007 was issued and an opportunity was given to the petitioner to submit an explanation. The
petitioner failed to submit any explanation to the charge. An inquiry committee was duly constituted and after
following the due process and inquiry report dated 29.08.2007 was submitted. A copy of the inquiry report was made
available to the petitioner before passing the disciplinary order. The disciplinary order dated 10.09.2009 is in fact a
common one both for the charge of unauthorized absence for a period of 165 days as shown in the charge sheet dated
7/9.04.2007 and also the charge of committing theft of company property. The disciplinary authority has considered
the inquiry reports in the case of both the charges and having considered the gravity of misconduct passed an order of
removal from service. In the punishment order before arriving at the nature and extent of punishment be imposed, the
disciplinary authority thought it appropriate to examine the past conduct of the petitioner to see whether there are any
mitigating circumstances to take a lenient view against the petitioner. In that context the disciplinary authority had
referred to previous misconduct and the disciplinary orders passed against the petitioner. These factors/aspects have
however not weighed with the disciplinary authority in passing the order of removal from service. It is submitted that
the petitioner has narrated about his alleged problems by claiming to be a physically handicapped person, displaced
person and also the alleged ailment of his mother. None of these facts can constitute a basis to condone or ignore the
continuous unauthorized absence over the years. It is not the case of the petitioner that the afore stated explanation
offered was placed on record or substantiated by appropriate evidence during the course of any of the disciplinary
inquiries. Hence, the above-stated pleas cannot be countenanced. These averments are made only with a view to
gain. Itis false to allege that series of charges were issued without considering the explanation of the petitioner and
punishment orders are passed without conducting proper inquiry. The petitioner was offered due opportunity during
the course of inquiry and on certain occasions he failed to submit any explanation. Being an educated person it is not
open for the petitioner to state that he is not worldly wise. Considering the conduct of the petitioner and the nature of
the duties he is expected to perform in the manufacturing process it cannot be said that unauthorized absence and also
the charge of theft which are established after due inquiry, warrant any lenient view. Hence the plea is untenable and
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misconceived. It is not correct to contend that the disciplinary authority while passing the order of removal has
referred to a case where no inquiry has been conducted. Merely because a criminal case is not booked against the
petitioner does not mean that the allegation of theft cannot be inquired into or that the charge is not established during
the course of disciplinary inquiry. It is false to allege that the charge of theft was made willfully to harass the
petitioner. The petitioner was given a copy of the inquiry report and was asked to submit his explanation before the
disciplinary authority passed the order of punishment. The petitioner has not chosen to avail the opportunity. The
procedures as contemplated in the regulations formulated by the company are strictly adhered to before passing the
order of punishment.  The punishment order makes it clear that the disciplinary authority has referred to the past
records/conduct of the petitioner only to verify whether there are any mitigating circumstances in order to take a
lenient view against the petitioner. The past conduct of the petitioner has not weighed with the disciplinary authority
in imposing the order of punishment. The petitioner has not chosen to substantiate the allegation relating to violation
of principles of natural justice at any stage of the disciplinary inquiry and also the basis to contend that his version was
completely denied before passing the punishment order. The standard orders of the company do not contemplate any
separate inquiry in the case imposing major punishment. It is not the case of the petitioner that the procedures
contemplated in the service regulations applicable to the petitioner are not strictly adhere to. For all the reasons stated
above it is prayed that the petitioner has not made out any case warranting interference with the order passed by the
disciplinary authority against the serious misconduct of the petitioner which is duly established by conducting an
appropriate inquiry. Hence the petition be dismissed with costs.

5. Heard arguments of both parties under Sec.11A of the Act. Perused the record.

6. On the basis of pleadigs of both the parties, the following points emerge for determination:

I Whether the domestic enquiry conducted by the Respondent is legal and valid?

I. Whether the action of the Management in dismissing the Petitioner workman from service vide order
WK/ES&Fdy/117113/D-1050, dated 10.9.2009 is liable to be set aside as per plea taken by the Petitioner in
the claim?

. Whether Petitioner is entitled for reinstatement in the service as he claimed in the petition?
(AVA To what relief the workman is entitled?

7. Point No.l: The validity of domestic enquiry has been held legal and valid vide order dated 21.4.2021
hence, it got finality.

Thus, Point No.I is answered accordingly.

8. Points No.ll & I11: It is admitted by the workman that he was unauthorizedly absent from duty during the
relevant period as mentioned in the charge sheet dated 7/9.4.2007, issued against him. Moreover, in the enquiry
proceeding held on 31.5.2007 when the Enquiry Officer asked the charge sheeted employee whether he accepts the
charges on his own, then, the charge sheeted employee confirmed that he is accepting the charges on his own and
without pressure of anybody. Further the Presiding Officer has produced attendance details of charge sheeted
employee in the enquiry proceeding. The Petitioner has submitted that the punishing authority has not considered
various aspects particularly principles of natural justice while passing the impugned order. Since the validity of
domestic enquiry has been held legal and valid vide order dated 21.4.2017 by the Tribunal, and issue of following
principles of natural justice has already been dealt in the said order. Therefore, this plea of the workman is not
acceptable.

9. Regarding his unauthorized absence from duty in the relevant period as alleged in charge sheet the workman
has taken the plea in his claim statement that during the year 2002 his mother aged 75 years, slipped down while
descending the steps and due to old age she sustained serious injuries. The workman being only son had the
responsibility for treating his mother. This was informed to the authorities but inspite of his request the authorities
without sanctioning leave erroneously marked absence and issued charge sheet. Further, it is submitted that there
was no proper enquiry and without appreciating the facts of the case, the punishment off ‘Censure’ was passed
against him. Further he has taken the plea that during the year 2003 the Petitioner’s mother was undergoing treatment
and the Petitioner met with an accident while he was travelling in an auto, this incident was also informed to the
authority and prayed for granting him leave, but the authority without considering the same marked the Petitioner
absent and issued another charge sheet and passed order of punishment without application of the facts of his case.

10. On the other hand, the Respondent has submitted that the Petitioner was afforded adequate opportunity of
hearing during the enquiry. But he had no valid or just explanation to offer for unauthorized absence from duty.

11. It is to be noted that in the present claim statement, Petitioner has challenged the impugned order No.
WK/ES&Fdy/117113/D-1050, dated 10.9.2009 passed by Respondent whereby he was dismissed from service.
Therefore, the order challenged in the present matter was passed by Disciplinary Authority on the basis of charge
sheet No.WK/ES&FDY/117113/ CS.6/488 dated 7/9.4.2007 for his misconduct of habitual absence from duty, in
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violation of CL No. 27.46 of CSO of the company, violation of CL.N0.22.2 read with CL.N0.27.65 of CSO of the
Company, and also violation of CL.N0.22.4 read with 27.65 of CSO of the company. The aforesaid plea of
mother’s illness does not pertain to the period for which impugned order of punishment/ dismissal order has been
passed. The charge sheet dated 7/9.4.2007 itself reveals that he was charge sheeted for the unauthorized absence
from duty for the period in the year 2007, 2008 and 2009 and he was held guilty for unauthorized absence.
Therefore, Disciplinary Authority proceeded to pass punishment order dated 10.9.2009 by dismissing the Petitioner
from the service from the unauthorized absence of the Petitioner from duty. Therefore, the afore said plea taken by
the workman is of no help to the Petitioner’s claim ag the order under challenge.

12. Further, in para 15 of the claim statement Petitioner has admitted that he was removed from service vide
order dated 10.9.2009 on the ground of unauthorized absence for a period of 165 days and his case is a fit case to
take lenient view in pursuance of the facts and circumstances of the matter on the ground that the punishing authority
has erred. From the perusal of the removal order it depicts that the Disciplinary Authority has passed the reasoned
order while taking into account the previous Annual Confidential Records of the Petitioner for the years, viz., 2002,
2003, 2004, 2005, 2006 and he had been punished on several occasions for the unauthorized absence from duty as
mentioned in the punishment order at para No.3.0, points No.1,2,3,4,5 and 6. But the Petitioner failed to furnish
plausible and satisfactory explanation for his unauthorized absence from duty in the relevant period as mentioned in
the charge sheet dated 7/9.4.2007. Moreover, he has accepted the allegation stated in the charge sheet during enquiry.
Therefore, he was rightly found guilty of misconduct of unauthorized absence from duty in contravention of the CSO
27.46 and 27.65. Further, it would be pertinent to have a reference of the decision of Hon’ble Apex Court in the
case of In the case of M.L. Singla Vs. Punjab National Bank, Civil Appeal No0.1841 decided on 20.9.2010
wherein Hon’ble Apex Court have held:-

“once it is held that domestic inquiry is legal and proper the next question which arises for consideration is as to
whether the punishment imposed on petitioner is just and legal or it is disproportionate to the gravity of the charges.”

13. In view of the above, from the perusal of the record and submission made by the parties concerned, it is
undisputed that the charges levelled against the workman held proved in the domestic enquiry. Since habitual
unauthorized absenteeism from duty of the workman and from place of work in contravention of the company’s
Standing Orders. Therefore, it can not possibly argued that charges against the Petitioner were simple in nature. So
far as charges are concerned, he was found absent for total number of 165 days, during the period of years 2007,
2008 and 2009 and he was also found guilty of committing theft in the company premises of the company’s
property in contravention to CSO No0.27.65 and he was found guilty.  Therefore, in view of the charges held
proved against the Petitioner. In such circumstances no employer would ever allow or tolerate such behavior of his
employees while on duty. The employer had therefore, every right to initiate domestic enquiry against such employee
for such reprehensive conduct and behavior. Moreover on earlier occasions also during 2002 to 2005, he was held
guilty of unauthorized absence from duty, and for that he was awarded minor punishments of “Censure”, Reduction
of basic pay by two stages for a period of one year with cumulative effect, Reduction of basic pay by four stages for a
period of one year with cumulative effect and Reduction to lower grade respectively. However, he was extended
number of opportunities by the company to reform and improve his conduct. But he did not avail those opportunities
to reform his conduct and behavior. Therefore, finally for the charges of unauthorized absence in the years 2007,
2008 and 2009 he was held guilty in the enquiry and after considering all facts and circumstances, the Disciplinary
Authority was under compelling situation passed the order of removal from service to the workman.

14. In this context, the Respondent counsel has contended that against the charge of committing theft of company
property a charge sheet dated 29.06.2007 was issued and an opportunity was given to the petitioner to submit an
explanation, but the petitioner failed to submit any explanation to the charge. An inquiry committee was duly
constituted and after following the due process and inquiry report dated 29.08.2007 was submitted. A copy of the
inquiry report was made available to the petitioner before passing the disciplinary order. The disciplinary authority
vide order dated 10.09.2009 is in fact a common one for both for the charge of unauthorized absence for a period of
165 days as shown in the charge sheet dated 7/9.04.2007 and also for the charge of committing theft of company
property. Further, it is submitted that the disciplinary authority has considered the inquiry reports in the case of both
the charges and having considered the gravity of misconduct passed an order of removal from service. In the
punishment order before arriving at the nature and extent of punishment be imposed, the disciplinary authority thought
it appropriate to examine the past conduct of the petitioner to see whether there are any mitigating circumstances to
take a lenient view against the petitioner. In that context the disciplinary authority had referred to previous
misconduct and the disciplinary orders passed against the petitioner. These factors/aspects have however not weighed
with the disciplinary authority in passing the order of removal from service. It is contended that merely because a
criminal case is not booked against the petitioner does not mean that the allegation of theft cannot be inquired into or
that the charge is not established during the course of disciplinary inquiry. It is false to allege that the charge of theft
was made willfully to harass the petitioner. The petitioner was given a copy of the inquiry report and was asked to
submit his explanation before the disciplinary authority passed the order of punishment. The petitioner has not chosen
to avail the opportunity. It is further submitted that the procedures as contemplated in the regulations formulated by
the company are strictly adhered to before passing the order of punishment. ~ The punishment order makes it clear
that the disciplinary authority has referred to the past records/conduct of the petitioner only to verify whether there are
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any mitigating circumstances in order to take a lenient view against the petitioner. The past conduct of the petitioner
has not weighed with the disciplinary authority in imposing the order of punishment. The petitioner has not chosen to
substantiate the allegation relating to violation of principles of natural justice at any stage of the disciplinary inquiry
and also the basis to contend that his version was completely denied before passing the punishment order. It is
further contended that the standard orders of the company do not contemplate any separate inquiry in the case
imposing major punishment. It is not the case of the petitioner that the procedures contemplated in the service
regulations applicable to the petitioner are not strictly adhere to. Hence the petition be dismissed.

15. In view of the submissions made by the Respondent, the Petitioner was found guilty under clause 27.65 of
Standing Orders wherein it is mentioned that, “Any act which constitutes violation of any of these Standing
Orders.” Therefore, Petitioner was rightly found guilty by the Enquiry Officer of the charge levelled against him
and by the Disciplinary Authority while passing the punishment order of removal from the service against the
workman has considered all the aspects and circumstances of the case of workman. In these circumstances, the
Respondent Management was left with no option except to pass the punishment order of removal from service of the
Petitioner. More over, the Petitioner was not able to make out any ground for taking a lenient view in granting lesser
punishment of removal to him.

16. The Respondent Management has made a reference of the decision of the Hon’ble Apex Court in New India
Assurance Co. Ltd vs Vipin Behari Lal Srivastava decided on 21t February, 2008 in Civil Appeal 5213 of
2006 wherien Hon’ble Apex Court have held:-

“12. As noted above, sick leave can be granted only on the production of a medical certificate from a registered
medical practitioner clearly stating as far as possible the diagnosis and probable duration of treatment. There was
no such indication in the certificates purported to have been furnished by the Respondent. It is to be noted that the
Respondent even did not join after receipt of the letter dated 3.8.1994. The charges against the Respondent, inter
alia, were as follows:

(i) willful insubordination and disobedience of lawful and reasonable orders of his superiors,
(ii) absence without leave, without sufficient grounds or proper or satisfactory explanation,
(iii) absence from his appointed place of work without permission or sufficient cause.’

13. In Viveka Nand Sethi v. J & K Bank Ltd., this Court, inter alia, observed as follows:

"14. What fell for consideration before the Industrial Tribunal was the interpretation and/or applicability of
the said settlement. The Industrial Tribunal committed an error of record insofar as it proceeded on the basis that the
said settlement had not been proved. The settlement being an admitted document should have been considered in its
proper perspective by the Industrial Tribunal. Clause (2) of the said settlement is a complete code by itself. It lays
down a complete machinery as to how and in what manner the employer can arrive at a satisfaction that the workman
has no intention to join his duties. A bare perusal of the said settlement clearly shows that it is for the employee
concerned to submit a proper application for leave. It is not in dispute that after the period of leave came to an end in
June 1983, the workman did not report back for duties. He also did not submit any application for grant of further
leave on medical ground or otherwise. It is in that situation the memorandum dated 2-11-1983 was issued and he was
asked to join his duties. 1 is furthermore not in dispute that despite receipt of the said memorandum, the workman did
not join duties pursuant whereto he was served with a notice to show cause dated 31-12-1983. He was required to
resume his duties by 15-1-1984. The Bank received a telegram on 17-1-1984 and only about a month thereafter he
filed an application for grant of leave on medical ground. It is not the case of the workman that any leave on medical
ground or otherwise was due to him. Opportunities after opportunities indisputably had been granted to the workman
to explain his position but he chose not to do so except filing applications for grant of medical leave and that too
without annexing proper medical certificates.

Further, Hon’ble High Court off Judicature, Andhra Pradesh at Hyderabad in the case of D. Nageswara Rao Vs.
Guntur District Milk Producers Co-operative Union Limited, Vadlamudi , decided in 2001(5) ALT 347 (D.B.), the
Hon’ble High Court have held:-

“12. This takes us to the contention regarding the disproportionality of the punishment imposed on the petitioner. The
misconduct committed by the petitioner cannot be taken lightly. It is pertinent to notice that despite the fact that the
management indulged in granting leave liberally to the petitioner for months together and despite several reminders
to the petitioner to return to duty in the interests of administration, the petitioner refused to obey the directions of the
employer with impunity, and went on availing unauthorised leave. As pointed out supra, though the petitioner took the
plea that he was ill, being inflicted by influenza, enteric fever and typhoid, he did not produce any medical certificate
to support that he was actually ill. Unauthorised absence, that too for a long period, subjecting the public interest to
peril, cannot be treated as a minor lapse on the part of the delinquent employee. Be that as it may, it is well settled
that the High Court, in exercising power of judicial review under Article 226, cannot sit as an appellate authority and
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interfere with the disciplinary action taken by the authorities lightly and reduce or modify the quantum of punishment
imposed by the disciplinary authority, unless, in a given case, the penalty so imposed shocks the conscience of the
Court. This is not one such case. Therefore, we do not find any weighty or substantive ground to interfere with the
quantum of punishment also.”

Therefore, in view of the fore gone discussion and law discussed as above, the order of dismissal passed against the
Petitioner by Respondent authority can not be faulted with nor it can be said to be in any way disproportionate to the
gravity of charges. The punishment of dismissal of the workman was proportionate to the charges, hence, deserves to
be upheld. Therefore, in view of the discussion in fore gone paragraphs and the law laid down by the Hon’ble Apex
Court, 1 am of the considered opinion that the action of the Respondent Management in terminating the services of
the Petitioner was legal and justified and hence, the Petitioner is not entitled for the relief of reinstatement into
service.

Thus, Points No.Il & 111 is answered accordingly.

ORDER
In the result, the reference is answered as under:-

The demand of Sh. K. Satya Rao (Employee N0.117113), Ex-Technician for reinstatement of his services by the
Management of Visakhapatnam Steel Plant, RINL, is neither legal nor justified. As such, the order of termination No.
WKI/ES & F/117113/D 1050 dated 10.9.2009 passed by Respondent is held legal and valid. Hence, Petitioner is not
entitled to any relief, as such the claim of the Petitioner is dismissed.

Award is passed accordingly. Transmit.

Dictated to Smt. P. Phani Gowri, Personal Assistant, transcribed by her and corrected by me on this the
23 day of June, 2023.

IRFAN QAMAR, Presiding Officer

Appendix of evidence

Witnesses examined for the Witnesses examined for the
Petitioner Respondent
NIL NIL

Documents marked for the Petitioner
NIL
Documents marked for the Respondent

NIL
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New Delhi, the 11th July, 2023

S.0. 1211.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 07/2020 of the Central Government Industrial Tribunal cum
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Labour Court, Lucknow as shown in the Annexure, in the Industrial dispute between the employers in relation to
Hindustan Oil Corporation Limited, Lucknow and Shri Amit Pandey S/o Shri Balram Pandey, Barabanki
which was received along with soft copy of the award by the Central Government on 11.07.2023.

[No. Z-16025/04/2023-IR(M)-52]
D. K. HIMANSHU, Under Secy.
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL-CUM-LABOUR COURT, LUCKNOW
PRESENT
JUSTICE ANIL KUMAR

PRESIDING OFFICER
1.D. No. 07/2020
Ref. No. K-10/1-4/2019-IR, Dt.21.01.2020
Amit Pandey V/s Hindustan Oil Corporation Ltd.
BETWEEN
Sri Amit Pandey S/o Sri Balram Pandey 2/129, Avas Vikas Colony, Barabanki-225001
AND
Chief General Manager Hindustan Qil Corporation Ltd. TV 13, V.V. Vibhuti Khand. Gomti Nagar, Lucknow.
AWARD

By Letter No. K-10/1-4/2019-IR dated 21.01.2020 the present industrial dispute has been referred for adjudication to
this Tribunal in exercise of the powers conferred by clause (d) of sub-section (1) and sub-section (2A) of Section10
the Industrial Dispute Act, 1947 (14 of 1947) by the Central Government, with following schedule:-

“Whether the termination of the service of Sri Shyam Kumar S/o Sri Krisha Avtar, who was engaged in Roja
Depot of FCI, Shahajanpur, (U.P.) by M/s Keshav Singh, Contractor of FCI, for the period 08.08.2008 to
23.04.2010 is proper and justified”.

If not, to what relief, the workman is entitled to?”
Accordingly on 22.10.2020 an industrial dispute No. 43/2020, registered before this Tribunal.

From the perusal of record, the position which emerge out is that in spite of several opportunities granted to the
claiamnt/workman, he has not filed statement of claim.

Lastly on 27.03.2023 an order was passed quoted herein below.

“Matter taken up in revise list.

None for claimant.

Sri Sharad Kumar Shukla for respondent.
List on 18.05.2023 for ex-parte

hearing at Campt, Nainital”.

Sri Dhirendra Singh learned counsel for the F.C.I. argued that in spite of several opportunities, no claim has been filed
by claimant till date as such, keeping in view of the order dated 17.01.2023 the matter be dismissed.

Finding & conclusion:-

Taking into consideration the fact that till date no statement of claim has been filed by the claimant in order to
establish his claim as per the reference dated 03.09.2020.

So in view of the said facts, as well as the law laid by the Hon’ble High Court in the case of V.K. Raj Industries v.
Labour Court (I) and others 1981 (29) FLR 194 as under:-

“It is well settled that if a party challenges the legality of an order, the burden lies upon him to prove
illegality of the order and if no evidence is produced the party invoking jurisdiction of the Court must fail.
Whenever a workman raises a dispute challenging the validity of the termination of service if is imperative
for him to file written statement before the Industrial court setting out grounds on which the order is
challenged and he must also produce evidence to prove his case. If the workman fails to appear or to file
written statement or produce evidence, the dispute referred by the State Government cannot be answered in
favour of the workman and he would not be entitled to any relief”’.
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In the case of M/s Uptron Powertronics Employees’ Union, Ghaziabad through its Secretary v. Presiding Officer,
Labour Court (II), Ghaziabad and others 208 (118) FLR 1164 Hon’ble Allahabad High Court has held as under:-

“The law has been settled by the Apex Court in case of Shankar Chakravarti V. Britannia Biscuit Co. Ltd. V.K. Raj
Industries V. Labour Court and Ors., Airtech Private Limited Vs. State of U.P. and Ors, 1984 (49) FLR 38 and
Meritech India Ltd. V. State of U.P. and Ors. 1996 FLR that in the absence of any evidence led by or on behalf of
the workman the reference is bound to be answered by the court against the workman. In such a situation it is not
necessary for the employers to lead any evidence at all. The obligation to lead evidence to establish an allegation
made by a partly is on the party making the allegation. The test would be, who would fail if no evidence is led”.

And by the Hon’ble Allahabad High Court in the case of District Administrative Committee, U.P. P.A.C.C.S.C.
Services Vs. Secretary-cum G.M. District Co-operative Bank Ltd. 2010 (126) FLR 519; wherein it has been held as
under:-

“The submission is that even if the petitioner failed to lead the evidence, burden was on the shoulders of the
respondent to prove the termination order as illegal. He was required to lead evidence first which he failed. A
perusal of the impugned award also does not show that any evidence either oral or documentary was led by the
respondent. In the case of no evidence, the reference has to be dismissed”.

As the workman has not filed any statement of claim/oral/documentary evidence, so the present case is liable to be
dismissed.

For the foregoing reasons, the case is dismissed and, and the workman is not entitled for any relief.

Award as above.

Lucknow JUSTICE ANIL KUMAR, Presiding Officer
05.06.2023
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New Delhi, the 11th July, 2023

S.0. 1212.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 61/2010) of the Central Government Industrial Tribunal
cum Labour Court, Hyderabad as shown in the Annexure, in the Industrial dispute between the employers in
relation to Rastriya Ispat Nigam Limited, Ukkunagaram, Visakhapatnam and Shri M. Ramachandra Raju,
Pakirithakkia Post, Visakhapatnam which was received along with soft copy of the award by the Central
Government on 11.07.2023.

[No. Z-16025/04/2023-1R(M)-54]
D. K. HIMANSHU, Under Secy.
ANNEXURE

IN THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT AT
HYDERABAD

Present: - Sri Irfan Qamar
Presiding Officer
Dated the 6™ day of July, 2023
INDUSTRIAL DISPUTE L.C.No. 61/2010

Between:

Sri M. Ramachandra Raju,

S/o Late M. Appala Raju,
Laxmipuram, Vadlapudi HR Colony,
Pakirithakkia Post,
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Visakhapatnam — 530 001. ......Petitioner

AND

The Chairman cum Managing Director,
The Rastriya Ispat Nigam Limited,
Ukku Nagaram,

Visakhapatnam — 530 001. ....Respondent

Appearances:

For the Petitioner : Sri William Burra, Advocate

For the Respondent: M/s. K. Sarvabhouma Rao & Sharath Chandupatla, Advocates
AWARD

Sri M. Ramachandra Raju, who worked as Junior Technician (who will be referred to as the workman) has
filed this petition under Sec. 2A(2) of the Industrial Disputes Act, 1947 against the Respondents Rastriya Ispat Nigam
Limited seeking for declaring the proceeding dated 24.12.1992 issued by Respondent as illegal, arbitrary and to set
aside the same consequently directing the Respondents to reinstate the Petitioner into service duly granting all the
consequential benefits such as continuity of service, back wages and all other attendant benefits etc., and such other
reliefs as this court may deems fit.

2. The averments made in the petition in brief are as follows:

The Petitioner is a land looser. The Visakhapatnam Steel Plant had acquired his house and site. He was given a
Rehabilitation Card No. 256, for the purpose of providing employment/alternative house site etc., paying meager
compensation. The Visakhapatnam Steel Plant had undertaken the responsibility of accommodating the land loosers
by providing employment on the basis of Rehabilitation Cards. The Petitioner was accordingly appointed as Assistant
Technician Trainee under the rehabilitation quota on 05-02-1988. The petitioner completed his in service training
satisfactorily and was appointed as Junior Technician on regular basis and was on probation for a period of one year
w.e.f. 03-11-1989 and posted in the Traffic Department by the Respondent. The Petitioner had completed the
probation period of one year satisfactorily and was discharging his duties to the entire satisfaction. While so, the
petitioner suffered from serious illness due to which he was compelled to proceed on leave, even without pay. The
petitioner further submits that due to his illness and loss of pay put the petitioner to physical, mental and financial
problems resulting in prolonged leave etc,. In support of sickness the petitioner submitted Medical Certificate on 09-
09-1992 and thereby he was taken on duty on 05-10-1992 only to terminate his services w.e.f. 24.12.1992. Prior to
the termination, the petitioner was charge sheeted, domestic enquiry was conducted. The enquiry officer failed to give
any opportunity inspite of repeated oral and written requests of the Petitioner. No opportunity was given to explain
the reasons for his unauthorized absence. It is submitted that based on the exparte enquiry report Petitioner’s services
were terminated.  All the representations, petitions and Appeals have been rejected, upholding termination order
dated 24.12.1992. The petitioner has therefore filed Writ Petition No. 8489 of 1995 before the Hon'ble High Court of
A.P. at Hyderabad. While disposing the W.P. No. 8489 of 1995 the Hon'ble High Court at Hyderabad had directed the
Respondent Management to consider the case of the Petitioner. Instead of considering his case sympathetically, the
Respondent Management rejected the Petitioner’s case vide letter dated 21.1.1998. It is submitted that the petitioner
was not given reasonable opportunity to explain his case before the enquiry officer. Hence the enquiry conducted by
the Respondent is illegal, without jurisdiction, against the provisions of law and also against the principles of natural
justice. The punishment of termination from service is disproportionate to the misconduct committed by the petitioner
in terms of Sec. 11A of the 1.D.Act, 1947. The Respondent has violated several provisions of the certified Standing
Orders such as clause 30, 28 and 2l etc.. Therefore, it is prayed to declare the termination order dated 24-12-1992
arbitrary, illegal, against the provisions of law and also principles of natural against the justice and direct the
Respondent to reinstate the petitioner with full back wages, continuity of service attendant benefits.

3. The Respondents filed counter denying the averments made in the petition, with the averments in brief
which runs as follows:

Being a land looser the petitioner had the benefit of rehabilitation scheme introduced by the State Government besides
the compensation determined by the Land Acquisition Authorities. Being a displaced person petitioner was issued a
Rehabilitation Card by the State Government to enable him to participate in the selection process for any vacancy in
the non-executive cadre notified by the respondent organization. Accordingly, the petitioner being selected as trainee
joined the respondent organization on 05.02.88. On completion of training he was appointed as Junior Technician
operation w.e.f., 03.11.89. While in service the petitioner was in the habit of being unauthorizedly absent without
prior application or sanction of leave. He used to request for sanction of leave after joining on the false pretext of
health problems. Such conduct warranted adverse entries in his confidential character reports (CCRs) ever since the
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first year of his joining the service. All the entries in CCRs during the years 90-91, 91-92 are made after being duly
informed of the same. He was also duly warned about his adverse conduct and advised not to repeat the same by
communications dated 17.12.90, 1t January, 1991, 9" March, 1991 and April, 1991. Since the petitioner continued
to adopt the misconduct of being unauthorizedly absent inspite of warnings and adverse entries in CCRs, a charge
sheet dated 13.06.91 was issued on the ground of habitual and willful absence from duty for a period from 25.02.91 to
13.06.91. The petitioner submitted an explanation to the charge sheet on 24.06.91. Since the explanation was not
satisfactory, after affording reasonable opportunity as per the service regulations the disciplinary authority imposed a
minor punishment of censure by order dated 26.7.91. Subsequently a 2" charge sheet dated 8/9.10.91 had to be issued
for willful and habitual absence, since the petitioner has not changed his conduct inspite of warnings and earlier
disciplinary proceedings. The charge memo was issued with reference to Standing Orders Cl 22.2 r/w Cl 27.65 for
being unauthorisedly absent from 05.08.91 to 09.10.91. Since the explanation dated 23.10.91 submitted by the
petitioner was not satisfactory, an Enquiry was conducted by affording reasonable opportunity, and thereafter
punishment of censure awarded to him, by order dated 26.07.91. Inspite of service of notice the petitioner did not
participate in the enquiry proceedings, thereby compelling conduct of proceedings ex-parte. The enquiry officer
submitted a report on 16.07.92. In the meanwhile on account of his unauthorized absence during the subsequent
period i.e from 10.10.91 to 10.11.91 and from 09.1.92 to 13.05.92 another charge sheet dated 13.05.92 was issued
invoking the same provisions of standing orders. In response the petitioner submitted an explanation on 26.05.92
which was not satisfactory. Accordingly an enquiry committee was constituted. During the course of this enquiry
petitioner appeared before enquiry officer on 08.09.92 and voluntarily accepted the charges. Thereafter the petitioner
reported to duty on 09.09.92. On account of his repeated excuses of ill health as an alleged cause for being
unauthorisedly absent. He was referred to Chief Medical Officer Visakha Steel And General Hospital on 03.10.92 for
a medical opinion, which established that the alleged health problems are only false excuses. After receipt of medical
report petitioner attended to duty for one month from 05.10.92, and once again abstained from 04.11.92. In terms of
the two enquires referred to above final orders of removal of the petitioner from service were passed on 24.12.92. The
removal order was passed after conducting due enquiry and affording adequate opportunity in both the enquires.
After the appeal and review petitions were rejected by the competent authorities on consideration of relevant material,
the petitioner approached Hon'ble Court of AP by filing WP. No. 8489/95. The Hon'ble High Court disposed the said
writ petition by order dated 16.10.97. Pursuant to the said order of the Hon'ble High Court petitioner submitted
representations seeking re-appointment. The competent authority in the respondent orginsation having carefully re-
considered the matter in the context of previous conduct of the petitioner and the interest of orginsation which is a
continuous process industry which cannot afford any break or disruption in the process for want of manpower thought
it not desirable to re-employ the petitioner and petitioner was informed of the same. Thereupon the petitioner once
again approached the Hon'ble High Court by filing WP. No. 25176/02. The Hon'ble High Court by order dated
20.12.02 was pleased to dismiss the said writ petition. The petitioner has suppressed most of the above referred facts
and the repeated litigious processes indulged in during the past 18 years after the services are terminated in the year
1992. Hence the application is liable to be dismissed in limini.

4. The perusal of the record reveals that the domestic enquiry conducted by the Respondents in this case is held
as not valid vide order dated 8.3.2016. The Respondent is directed produce evidence to prove his case.

5. Heard the Petitioner. Both parties submitted their written arguments u/s 11A of the Industrial Disputes
Act, 1947.

6. On the basis of the rival pleadings of both parties and written submissions, the following points emerge
for determination:-

I.  Whether the termination of the petitioner from service by the Respondent vide order dated 24.12.1992
is illegal, arbitrary and against the provisions of law and liable to be set aside?

Il. Whether the claim of the petitioner is barred by principle of Res- judicata?
I1l. To what relief is the petitioner entitled?
FINDINGS:-

7. Points No.l & 11: Petitioner has claimed that he has worked as Technician for more than 4 years to the
entire satisfaction of his superiors in the Respondent office. The Petitioner suffered serious illness in the year 1992
and due to which he was on leave, even without pay. On submission of medical certificate he was taken on duty on
5.10.1992 only to terminate his services w.e.f. 24.12.1992. It is also submitted that before issuing the termination
order, the Petitioner was issued with a charge sheet and domestic enquiry was conducted ex-parte without giving any
opportunity to explain the reasons for his absence. Based on ex-parte enquiry report, Petitioner’s services were
terminated on 24.12.1992. It is also submitted that this Tribunal vide order dated 8.3.2016 has held the domestic
enquiry as not valid and Respondents were accorded opportunity to produce the evidence to prove their case. But
the Respondent failed to produce any evidence in support of their contention and case was posted for arguments. It is
therefore prayed by the Petitioner that, since the domestic enquiry was held not valid and Respondent failed to
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produce any evidence to prove their case, Petitioner be reinstated into service with full back wages, continuity of
service as prayed in his claim statement.

8. On the other hand, Respondent counsel has submitted that it is not the case of the Petitioner at any stage that
he has suffered any prejudice on account of improper conduct of enquiry or any lack of opportunity. It is not case of
the Petitioner that the disciplinary proceedings suffer from any statutory violation or contrary to the provisions of
Certified Standing Orders and hence it is submitted that enquiry conducted on both the occasions was legally valid.
This constituted the basis of passing the removal order and does not suffer from any impropriety or illegality. It is
also submitted that in case of similar nature an employee being unauthorizedly absent on several occasions and for
long duration were considered by the Hon’ble High Court of Andhra Pradesh and also the Hon’ble Supreme Court,
wherein it is held that a punishment of removal for unauthorized absence is not disproportionate and also does not
shock the conscience of the court.  Hence, in the facts and circumstances of this case the Respondent is justified in
removing the Petitioner from service. The counsel for Respondent in support of his contention has relied upon the
decisions reported in 2008(1) SCC 224, 2008(3) SCC 446, 2001(5) ALT 347, 2002 (3) ALD 220.

9. The Respondent’s counsel has also submitted a memo wherein he has mentioned that the validity of
domestic enquiry was decided by the Tribunal vide order 8.3.2016 thereby domestic enquiry was held not legal.
Challenging the said order of the Tribunal, Respondent has filed WP No0.31585/2017 in the Hon’ble High Court of
Andhra Pradesh and Hon’ble High Court has been pleased to allow the Writ Petition of Respondent vide order dated
30.1.2023 by setting aside the Tribunal’s order dated 8.3.2016. It is submitted that while disposing of the Writ
Petition, Hon’ble High Court also directed to pay lumpsum of Rs.2 lakhs to the Petitioner. Therefore, in the light of
the order in WP N0.31585/2017, the present matter become infructuous and nothing stays alive for adjudication by
this Tribunal. Therefore, prayed for disposal of the matter being infructuous.

10. In view of the submissions made by both the parties, perused the record.

11. In the present matter, this Tribunal vide order dated 8.3.2016 has held domestic enquiry not valid and the
said order has been challenged by the Respondent in WP No0.31585/2017 in the Hon’ble High Court of Andhra
Pradesh. The said writ petition has been disposed of by the Hon’ble High Court vide order dated 30.1.2023. The
perusal of the order of the Hon’ble High Court reveals that the Respondent challenging the order dated 8.3.2016
passed by this court, has filed writ petition to quash the order dated 8.3.2016 regarding validity of domestic enquiry
passed in LC No0.61/2010 holding as illegal and barred by principle of Res-judicata, without application of mind and
was made without adverting to all the earlier litigations before Hon’ble Court in several writ petitions by the applicant
earlier, which have been dismissed on merits. In this writ petition Hon’ble High Court was pleased to pass the order
dated 30.1.2023 quoted as below:
“13. From the above, it is clear that the doctrine of res judicata is applicable to industrial adjudication also.
When the dispute raised about termination of services of temporary workman by way of writ petition, was disposed
of by reasoned order, on merits, and after contested hearing, and after that order becomes final, re- agitation of
same issue before Labour Court is barred by res judicata. In the case on hand also, The 1% respondent herein filed
W.P. No0.8489 of 1995 before the High Court of Andhra Pradesh at Hyderabad and the said Writ Petition was
disposed of by an order dated 16.10.1997 inter alia with a direction to consider the case of the petitioner
sympathetically. Pursuant to the said order, the management has once again examined the matter and confirmed
the order of removal. the petitioner herein made another representation dated 11.03.2002 and the said
representation was considered and rejected. Aggrieved by the said rejection order, the 1% respondent herein filed
W.P. No0.25176 of 2002 before the High Court of Andhra Pradesh at Hyderabad. The said Writ Petition was
dismissed by an Order dated 20.12.2002, observing that the Writ Petitioner is not entitled for consideration of his
representation for reemployment which request was already considered and rejected in 1997.
14. On enunciating the law, the present Writ Petition is liable to be dismissed on the ground of laches as well
as applying principles of res-judicata.
15. Accordingly, the Writ Petition is dismissed and the 1.D. No.61 of 2010 order dated 08.03.2016 is hereby set
aside. However, no costs.
16. This court, with a sympathetic view and considering the poor condition of the employee /1st respondent, who is
the land looser, is inclined to direct the writ petitioner herein to pay some amount not less than one lakh rupees to
the 1% respondent herein within a period of two months from the date of the receipt of the order.”
Therefore, in view of the decision of the Hon’ble High Court in WP No.31585/2017, the present claim petition of the
Petitioner is barred by principle of Res-judicata.

Thus, Points No.I & Il are answered accordingly.

12. Point No. I11: In view of findings given at Points No.l & I, Petitioner is not entitled to get any relief, in
this claim. Hence, claim petition is liable to be dismissed.

Thus, Point No. Il is answered accordingly.
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ORDER
In the result, the petition is dismissed as barred by principle of Res-judicata.
Award is passed accordingly. Transmit.

Dictated to Smt. P. Phani Gowri, Personal Assistant, transcribed by her and corrected by me on this the
6™ day of July, 2023.

IRFAN QAMAR, Presiding Officer
Appendix of evidence

Witnesses examined for the Witnesses examined for the
Petitioner Respondent
NIL NIL

Documents marked for the Petitioner
NIL
Documents marked for the Respondent

NIL

¢ faeefl, 19 S[ITE, 2023

F. A 1213 fdare AT 1947 (1947 & 14) B GRT 17 & ATV H H=l

WRHR USd T §& & Jauds, Gdg Faee! iR S9d dHaRI & 49 ordy ¥ ffdse sieifis
fare # g RAR AARS AARROT / 519 <R =g & Udre (44/2016) THIRT Bl ¢ |

[|. Ua-39025/01/2023-31 3R (§1-11)-23]
AT, 37 AT

New Delhi, the 19th July,2023

S.0. 1213.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.44/2016) of the Cent.Govt.Indus.Tribunal-cum-Labour Court Chennai
as shown in the Annexure, in the industrial dispute between the management of _Punjab National Bank and their
workmen.

[No. L-39025/01/2023-IR(B-11)-23]
SALONI, Dy. Director

ANNEXURE
BEFORE THE CGIT-CUM-LABOUR COURT & EPF APPELLATE TRIBUNAL, CHENNAI
ID No. 44/2016

Present: DIPTI MOHAPATRA, LL.M.
PRESIDING OFFICER
Date: 04.07.2023
Sh. V. Subramaniyan,
No. 15, Ram Nagar,
3 Cross Street, Karumandapam,
Trichy — 620 001. : Petitioner
AND
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1. The Branch Manager,
Punjab National Bank,

Trichy Main Branch,

Trichy — 620 001. : First Respondent
2. The Deputy General Manager,

Punjab National Bank

Circle Office (HRD)

Khandha Enclave

179, Sarojini Street

Ramnagar
Coimbatore-641009 : Second Respondent
Appearance:
For the 1% Party/Petitioner : Advocates, M/s S. Arunachalam & Associates
For the 1% & 2" Respondent : Advocate, Sri S. Jayaraman
AWARD
This is an Application under 2A(2) of the Industrial Dispute Act.
2. The Applicant Sh. V. Subramaniyan raises the dispute challenging the denial of his job as Courier / Peon by

the First Respondent Bank since 30.06.2015.

The case of the Applicant in brief is that he was appointed as Part-Time Sweeper in the First Respondent Bank
on 26.11.2005 with salary/wage at the rate of Rs. 150/- per day. He has studied up to 10" standard. He was all along
doing the menial work such as Sweeping, Cleaning and File Stitching, etc. at par with the job profile of a Messenger
or a Peon. He was sponsored by the Employment Exchange, Trichy. But the Respondent never recognized the duties
discharged by the Applicant nor was paid with equal time-scale wage at par with regular employees. The Respondent
never considered to absorb the Applicant in full time job but on the other hand despite of his continuance in job
for 9 years, 7 months and 4 days, the Applicant was denied the job on 30.06.2015 without prior intimation. Since the
Applicant has rendered unblemished service for the said period, preference should have been given by the Respondent
to him for filling up the permanent vacancies pursuant to Bipartite Settlement dtd.19.10.1996. Besides he has
completed his continuous service of 480 days preceding to the date of denial/termination thus is eligible for
regularization under the Tamil Nadu Industrial Establishment (Conferment of Permanent Status to Workmen) Act,
1961. It is further contended that when some vacancies arose the Applicant made oral and written Representations to
place him on permanent post. The 1st Respondent sent the Representation with his recommendation to the
Appropriate Authority, the 2nd Respondent for consideration. The Representation was never considered by the
Second Respondent, on the other hand resorted to direct recruitment of subordinate cadre posts for filling of 80 posts
in Trichy Circle vide advertisement on dtd 03.12.2014 in Tamil Daily i.e. “Thanthi”. The denial / termination from
job of the Applicant, without prior notice amounts to retrenchment within the purview of Section-2(00) of ID Act. The
Applicant / Petitioner was seriously affected financially and mentally for no fault of him. He raised the dispute before
the Conciliation Officer — Asstt Labour Commissioner (C), Puducherry. The dispute since could not be resolved at the
said forum, the Applicant approached this Tribunal seeking relief of his reinstatement in service with back wages and
all other attendant benefits and regularization of his service from the date of his appointment

3. Both the Respondents entered appearance by filing Common Counter traversing almost all the pleadings
except the admitted facts. The main plank of contention is that the Applicant / Petitioner is not a “Workman” within
the purview of 2(s) of the ID Act. There exists no relationship of Employer-Employee in between the Respondents
and the Petitioner. The service condition of the workmen / employees of the Banking Industry including the
Respondent Bank are governed by Sastry Award and Desai Award and also various Bipartite Settlements. As per the
Respondent’s Bank Rules, the case of the candidates sponsored by the Employment Exchange is only to be considered
for such employment. In view of the settlement dtd. 07.05.1984 reached by the All India PNB Employees Federation
and the Bank, and the same settlement was circulated vide Circular No. 772 dtd. 17.05.1984. This settlement clearly
speaks about the procedures stated therein to be followed unless the Thikana system is prevailed in the particular area.
The said circular also prescribes that the recruitment of Part-Time / Full-Time Sweepers shall be as per the eligibility
criteria laid down by the Bank from time to time. In supersession of the said PD circular, the Bank had issued another
PAD Circular No. 72 dtd.11.02.2012 which also provides for Rules regarding the eligibility for posting of Part-Time
Sweepers in various branches. It is further contended that no right exists for any person to claim regularization /
absorption in Bank which dehors the Bank’s Rules and Guidelines. The applicability of Tamil Nadu Industrial
Establishment (Conferment of permanent status to workmen) Act at 1961 was challenged in view of ID Act. The
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Respondent(s) specific pleading is that the Petitioner / Applicant was never appointed by any of the Respondent on
01.02.2005 or terminated from service on 03.07.2015. There was no Service Agreement in between the Bank and the
Petitioner. The claim of the Applicant is not sustainable in the eye of law. The Petitioner / Applicant is not entitled to
any relief as sought for.

4, In support of their respective pleadings, both parties adduced oral as well as documentary evidence. The
Petitioner, V.Subramaniayan while examined himself as WW1, adduced evidence through one L. Shankaravadivelu as
WW?2. The Petitioner relied on 19 documents marked as Ext.W1 to Ext.W19. The Respondent examined the Manager
(HR), Sri Mitra Teja as MW1 and produced 6 documents marked as Ext.M1 to Ext.M86.

The following issues emerge in the pleadings of the parties:

(1) If the Applicant is a Workman within the purview of 2(s) of the ID Act.

(11) Whether there exists relationship of Employer-Employee in between
the Respondent and the Petitioner.

(111) Whether the Applicant was terminated without prior notice?

(IV) To what relief the Applicant / Petitioner is entitled to?

Issues (i) & (ii)

5. Since tjhe Issues I & Il are interlinked inter alia are taken up together. Both the Witnesses WW1, the
Petitioner and WW?2 adduced evidence in support of the pleadings of the Claim Petition. The Petitioner states to have
joined the Respondent Bank on 26.11.2005 as Part-Time Sweeper (PTS) and all along doing the menial work such as
Sweeping, Cleaning and File Stitching and Clearing Cheques, etc. at par with the job profile of a Messenger or a Peon.
The initial remuneration was paid to him on daily basis at the rate of Rs 150/-. But the Respondent never recognized
the duties discharged by the Applicant nor was paid with equal time-scale wage at par with regular employees. The
Respondent never considered to absorb the Petitioner despite of his service of 9 years 7 months and 4 days. The
Applicant was denied the job on 30.06.2015 without prior intimation. In view of the Bipartite settlement dtd.
19.10.1996, the Applicant is entitled to get the preference to fill up the permanent vacancy when completes 5 years of
service. His representation in this regard was never considered. WW2 viz. Shri Shankaravaduvelu, one retired Clerk
of Respondent’s Bank now holds the post of the General Secretary of “Punjab National Employees Union” which is
affiliated to “All India Bank Employees Association” adduces evidence in support of the Petitioner. He categorically
states to have rendered 25 years of service in the Respondent Bank till his superannuation in the year 2019. He has
direct knowledge that since the engagement of the Petitioner dtd. 26.11.2005 as Temporary Employee as PTS in the
Respondent’s Bank, his service was utilized for whole day. The Petitioner was not only doing the menial work such
as Sweeping, Cleaning, File Stitching and Clearing Cheques etc., as good as the job of a Permanent Employee. But
the Applicant was never been paid wages / remuneration at par with a Permanent Employee.

6. The Respondent on the other hand adduces evidence through the Manager (HR), Mitra Teja who denies the
pleadings of the Petitioner and the statement of both the Witnesses. In support of the contentions made in Counter
Statement, it is stated that the Petitioner cannot plead to project himself as a “Workman” within the purview of
Section-2(s) of the Industrial Disputes Act, as much as he was engaged of and on whenever exigencies arose on the
part of the local Branch Manager who lacks any authority to give appointment to anyone. The Applicant on the other
hand has been adequately paid for his service rendered for the Branch. There exists no Employer-Employee
relationship in between the Respondents and the Petitioner. The claim of the Petitioner amounts to “backdoor entry”
thus the claim for reinstatement with back wages is not sustainable. The Counsel for both parties advanced their
respective arguments drawing attention to the documents on record.

7. The Counsel for both parties advanced their respective arguments drawing attention to the documents on
record. In view of the discussion held in preceding paragraphs with regard to the pleadings of the parties, it is to be
seen if the Petitioner is a “Workman” within the purview of the Act and if there exists any Employer-Employee
relationship in between the Petitioner and the Respondent. In this context the documents filed by the Petitioner are
taken into consideration. The documents are half hazard filed. Even though the Petitioner Claims to have joined the
Bank on 26.11.2005, no document in its support is filed. It reveals that Ext.W1 is nothing but Character Certificate in
favour of the Petitioner owing to good character and performance issued by the Manager of Vayalur Road Branch,
PNB on dtd. 04.11.2008. Ext.W?2 is the Representation of the Petitioner on dtd. 25.06.2011 (in Tamil) addressing Dy.
General Manager to place him on the Permanent Post. Ext.W3 is the forwarding letter wherein the Senior Manager
forwarded the Application dtd. 25.06.2011 of the Petitioner to the Chief Manager (HRD), Trichy Circle to post him on
the vacancy arising on the transfer of one Mr. Subbaiah. The Petitioner though produced some documents under the
caption “Voucher being handled by the Petitioner” do not convince the relevancy to the pleadings of the Petitioner.
Out of those Ext.W4 dtd. 04.02.2012 though legible does not whisper the purpose for which the voucher is raised and
how it is connected to the Petitioner. Ext.W5 and Ext.W6 are absolutely not legible and not accepted as document.
Ext.W?7 is the Bio-Data dtd. 24.01.2014. Ext.W8 is the Circular dtd. 31.05.2017 issued by the Head Office for
recruitment of Workman Staff (other than Godown Keeper). Ext. W17 is the same document. The Memorandum for
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Absorption dtd. 22.02.2014 is marked as Ext.W9. The General Secretary sent a proposal for conversion of Part-Time
Employees as Peon to AIPNBEF vide Ext.W10 on dtd. 24.02.2014. Ext. W11 dtd. 12.02.2015 is Circular regarding
absorption of PTS. Ext.W12 is the letter of General Secretary to AIPNBEF regarding the Educational Qualification.
Letter from General Secretary to Employees to provide details vide Ext.W13 dtd. 27.05.2015. Ext.W14 dtd.
01.07.2015 is the Special Recruitment Drive. Ext W18 & W19 are the extracts of 8" and 9™ Bipartite Settlements.
Ext.W15 is the Representation dtd. 07.02.2016 to the Divisional Manager to consider him to post in permanent post.

8. In view of the discussion held supra, when the engagement of the Petitioner stands disputed, being
challenged by the Respondent, onus of proof lies on the Petitioner. It is pertinent to mention even though the
petitioner produced a number of documents, none of those support the case of the Petitioner. It is found that the
Petitioner seriously failed to produce a single scrap of document with regard to her engagement on 26.11.2005 At the
cost of repetition, it needs mention that the none of the documents under Ext. W1 to Ext.W3 and Ext.W4 , Ext. W15
and Ext16 can be accepted as those do not substantiate the claim of the Petitioner regarding his engagement or
continuity of his job in Respondent’s Bank. It reveals that the then Branch Manager has simply forwarded the
applications of the Petitioner to the higher authority to consider him to fill up the vacancy post of PTS vide Ext.W3. It
does not disclose that the Petitioner was ever engaged on 26.11 2005. Ext.W15 and Ex.W16 (same) representations (in
Tamil) of the Petitioner addressed to the Manager and the Dy. Manager on 07.02.2016 to consider his case for filling
up the post of part time sweeper. No document has been produced if his applications were ever considered by the
Competent Authority. Even if for the sake of argument advanced by the Counsel for the Petitioner is accepted, the
Petitioner on several occasions submitted applications and representations as per the above exhibits, such mere fact
would not suffice to hold that she was engaged by the Competent Authority. It needs mention that no such
correspondence was made to her by the Respondent’s Bank in this regard. Besides, while the petitioner claimed to
have rendered service for the Respondent’s Bank, fails to file a single scrap of document, showing disbursement of
any amount towards his remuneration or wage, was ever made by the Respondent. The Petitioner failed to produce
any duty assignment chart as claims to have worked other than the her work of a Sweeper. On the other hand, the
pleadings and submissions of the Respondent is accepted that the Branch Manager as and when requires hands,
engages the local person and the adequate remuneration is being paid to them. In the given fact and circumstance,
even if for a while it is accepted that this Petitioner has purchased some Adhesive Stamps as per the Exhibits, she
must have been adequately paid. Besides, the Petitioner miserably failed to prove with regard to his claim of
continuity of her service from the date of his joining from 20.08.2001 till 30.06.2015. In this context, the Learned
Counsel for the Respondent relies on the judicial verdict of the High Court of Judicature of Madras in the case of
Sri J. Alwin Edwin Vs. The Branch Manager, Punjab National Bank and Two Others vide WP N0.23017/2019 dtd.
06.10.2020 .1t is held by their Lordships that “in the absence of any candid document, the Petitioner cannot seek relief
on an illusory evidence stating that she was terminated from job without prior notice”.

9. Accordingly, in view of the facts discussed above, it is held that at any stretch of prevailed circumstance, the
Petitioner cannot claim to have been engaged as Part-Time Sweeper by the 1% and 2™ Respondent. Thus, the
Petitioner cannot be defined as a Workman under the 2(s) of the ID Act and also there exists no Employer-Employee
relationship in between the Respondent and Petitioner.

The Issues (i) & (ii) are answered against the Petitioner.

Issues (iii) & (iv)
10. In view of the findings under Issue No. (i) and (ii) above, there needs no discussion on the Issues (iii) and
(iv).

The Issues (iii) & (iv) are answered in negative.

The Petitioner is accordingly is not entitled to any relief as sought.

The ID case stands dismissed.

The Award is passed accordingly.

DIPTI MOHAPATRA, Presiding Officer
(Dictated and transcribed by PA and
corrected and pronounced in the open
court on this day the 04.07.2023)
1.D.N0.44/2016

Witnesses Examined:

For the 1% Party/Petitioner : WW1, Smt. V. Subramaniyan
WW?2, Sri L. Sankaravadivelu

For the 2" Party/Management : MW1, Sri Mitra Teja
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Documents Marked:-

On the petitioners side

Ex.No. Date Description
Ext.W1 04.11.2008 Certificate of good performance given to
V. Subramanian
Ext.W2 25.06.2011 Representation from V. Subramanian
Ext.W3 25.06.2011 Transfer of posting of Subbaiah, PTS
Ext.W4 04.02.2012 Voucher being handled by V. Subramanian
Ext.W5 15.05.2013 Voucher being handled by V. Subramanian
Ext.W6 15.05.2013 Voucher being handled by V. Subramanian
Ext.W7 24.01.2014 Bio-Data of V. Subramanian enclosed alongwith the
Application
Ext.W8 31.05.2017 Regulation regarding absorption of PTS
Ext.W9 22.02.2014 Memorandum for absorption
Ext.W1024.02.2014 Conversion of PTS as Peons
Ext.W1104.03.2014 Circular regarding absorption of PTS
Ext.W1212.02.2015 Educational Qualification to Peon
Ext.W1327.05.2015 Letter from General Secretary from the Union
Ext.W1401.07.2015 Special Recruitment trivet of Peon
Ext.W1507.02.2016 Demand of Employment after termination to the
Branch Manager by V. Subramanian
Ext.W1607.02.2016 Demand of Employment after termination to the
General Manager by V. Subramanian
Ext.W1731.05.2017 Circular from the General Secretary of the
Employees Federation
Ext.W18- Relevant portion of 8" Bipartite Settlement
Ext.W19- Relevant portion of 9™ Bipartite Settlement
On the Respondent’s side
Ex.No. Date Description
Ex.M1 07.05.1984 Settlement regarding fixation of wages and
other Allied matters like Recruitment and
appointment
Ex.M2 11.02.2012 Circular issued by the Respondent Bank
Ex.M3 25.03.2014 Circular banning the Temporary
Appointment in the Bank
Ex.M4 21.09.2015 Circular issued by the bank with regard to
the Recruitment and appointment of Part-
Time Sweeper
Ex.M5 04.07.2016 Circular issued by the Bank with regard to
Alternate mechanism in lieu of interview for
recruitment of full Time/Part Time Sweeper
Ex.M6 28.11.2018 Circular N0.430 Banning the Temporary

Appointment in the Bank.
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[¥. T -42012/144/2014-3mE3(ZT)]
5. fRwie, sraw afa

New Delhi, the 19th July, 2023

S.0. 1214.—1In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. 249/2014) of the Central Government Industrial Tribunal cum
Labour Court — Hyderabad as shown in the Annexure, in the Industrial dispute between the employers in relation to
The Secretary, Tobacco Board, Guntur ; The Regional Manager, Tobacco Board, Guntur, and Shri Vikram
Seethamma, Worker, which was received along with soft copy of the award by the Central Government on
12.07.2023.

[No. L-42012/144/2014-IR (DU)]
D. K. HIMANSHU, Under Secy.
ANNEXURE

IN THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT AT
HYDERABAD

Present: Sri IRFAN QAMAR, Presiding Officer
Dated the 6™ day of July, 2023
INDUSTRIAL DISPUTE No. 249/2014

Between:
Vikram Seethamma,
W/o Late Bhushaiah,
R/o Turpupalem, Regulavari Bazar,
Medarmetla (PO),
Prakasham District-523 105. .. Petitioner
And
1. The Secretary,

Tobacco Board,

G.T.Road, Guntur-522004.

2. Regional Manager,
Tobacco Board,
G.T.Road, Guntur-522004. .. Respondents
Appearances:
For the Petitioner : Sri Y. Ranjeeth Reddy, Advocate
For the Respondent: M/s. J.V. Prasad & K. Ajay Kumar, Advocates

AWARD

The Government of India, Ministry of Labour by its order No. L--42012/144/20 14-IR (DU) dated
02.12.2014 referred the following dispute under section 10(1)(d) of the I1.D. Act, 1947 for adjudication to this Tribunal
between the management Tobacco Board and their workman. The reference is,

SCHEDULE

“Whether the action of the management of Tobacco Board, Medarmetla of Ongole District, Andhra Pradesh
in terminating the services of Smt.VV. Seethamma, Full Time Sweeper, w.e.f. August, 2013 is legal and
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justified? If not, what relief the workman is entitled to? "
The reference is numbered in this Tribunal as 1.D. N0.249/2014 and notices were issued to the parties concerned.
2. The averments made is the claim statement are as follows:

It is submitted that the petitioner was appointed as Daily Wage Sweeper in the year 1990 at Tobacco Board,
Medarmetla on payment of Rs.20/- per day and worked continuously without any break, to the entire satisfaction of
superior officers. There were no complaints of against the petitioner in her entire service. It is submitted that the
respondent did not issue any appointment letter and pay slip to the petitioner during her service and petitioner used to
sign on the vouchers at the time of taking salary and not extended any benefits like provident fund and ESI, etc.. It is
submitted that the petitioner made an application to the respondents to increase the wages on par with other state
Government / Central Government and the Auction Superintendent, Medarmetla, addressed a letter dated 19.11.2004
to 1% respondent to entrust the works of Group -D by enhancing her present wages from Rs.600/- to 1260/ per month
and accordingly 1%t respondent accorded permission vide letter dated 09.12.2004 for utilizing the petitioners services
from part time Sweeper to full time sweeper on consolidated wages of Rs.1260/- per month. It is submitted that the
respondents further enhanced the wages vide office order dated 30.12.2011 from Rs.3600 to 5354/- per month in the
year 2011 w.e.f.01 .04.2011 and accordingly petitioner received the arrears of wages from Respondents. While so,
the respondents terminated the petitioner from service w.e.f. August,2013, without conducting any enquiry, notice
pay, compensation is arbitrary, illegal, unjust and contrary to the provisions of Industrial Disputes Act. It is submitted
that the petitioner gave a representation dated 10.10.2013 to the respondents requesting for reinstatement, but there is
no response from the respondents. It is submitted that the petitioner gave representation dated 30.12.2013 to the
Assistant Labour Commissioner ( Central ), Vijayawada, requesting to intervene the matter and to direct the
respondents to reinstate the petitioner in to service. The Assistant Labour Commissioner ( Central ), Vijayawada
issued notices to the respondents for joint meetings / conciliation proceedings and the respondents refused to reinstate
the petitioner in to service. After several meetings the Assistant Labour Commissioner ( Central ), Vijayawada
closed conciliation meetings and sent the failure report to the Government of India. It is submitted' that the action of
the respondent by terminating the petitioner from service w.e.f. August, 2013 is illegal and unjustified. — The
termination is violation of the Sec 25 E, G and H of the Industrial Disputes Act. The respondent neither gave any
notice nor any retrenchment compensation to the petitioner at the time of termination.  Number of her juniors
awarded with temporary status scheme of 1993, are still working. The action of the respondent in terminating the
petitioner and continuing the juniors is illegal and arbitrary. The last drawn salary of the petitioner was Rs.5,354/- per
month. It is submitted that the petitioner never asked for regularization. It is further submitted that entire family is
depending on the petitioner’s income and after termination of the petitioner, they are facing untold problems and
hardship. The petitioner is the only bread earner in the family. It is submitted that the petitioner is unemployed and in
spite of best efforts made, he is unable to secure any alternative employment till today. The Government of India
sanctioned 140 posts of MTS to Tobacco Board and out of the 140 posts of MTS 44 posts are vacant as on
31.03.2014. Therefore prayed to pass an Award directing the respondents to reinstate the petitioner into service with
continuity of service, with full back wages and with all other attendant benefits.

3. Respondent filed counter denying the averments of the Petitioner as under:

It is submitted that the Tobacco Board is formed in the year 1975 by an Act of Parliament with an object to regulate
the production and marketing of FCV tobacco and work for the development of tobacco industries and welfare of the
tobacco farmers. The Tobacco Board is a Government body constituted under a separate statute to undertake statutory
function of development and growth of tobacco. The Board is not a profit making organization and was established for
the welfare of the tobacco growers. The Board is governed by the rules and regulations prescribed by the Central
Government. It is therefore submitted that the respondent-Board is neither an "industry" as defined u/s. 2 (j) of the
Industrial Disputes Act nor the petitioner is a workman as defined u/s. 2(s) of the Industrial Disputes Act, 1947. Itis
therefore submitted that the above case is not maintainable either in law or on facts. It is submitted that as the
petitioner was working as part-time Sweeper from 1998 on the payment of wages of Rs.600/- per month, but not from
the year 1990 as stated by the petitioner. At the request of the Auction Superintendent, Medarametla vide his letter
dated 19/11/2004 regarding enhancement of wages and utilizing the services of part-time Sweeper as full-time
sweeper, the Head Office, Guntur has considered the proposal of Auction Superintendent and accorded permission to
utilize the services of part-time Sweeper as full-time Sweeper on payment of Rs. 1260/- per month. Later Board
enhanced her wages along with other workers. The petitioner's last drawn payment was Rs.5,354/- per month. It is
submitted that since the petitioner was engaged as daily wage sweeper on temporary basis no appointment orders were
issued. The Board did not give any assurance for her continuance in the Board. The petitioner's wages are being paid
through voucher. It is pertinent to mention here that the petitioner filed a Petition before the Controlling Authority
under the Payment of Gratuity Act, 1972 on 10-07-2014. As per the Notice No. 33/32/2014-E2, dated 13.10.2015
issued by Controlling Authority under the Payment of Gratuity Act., 1972 & Asst. Labour Commissioner (Central),
Vijayawada as calculated by Asst. Labour Commissioner(Central), Vijayawada, Board had paid Gratuity of
Rs.59,496/- to Smt. V. Seethamma, Ex-daily wage Sweeper, Vellampall1-1l Office on 17.11.2015. She acknowledged
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the receipt of the same. It is submitted that consequent on closure of one of the branches called as Auction Platform,
Keesara, Krishna District, the existing regular staff of Keesara were transferred to other platforms where the vacancies
are available. The regular sweeper Smt. K. Lurthamma was transferred from Keesara to Vellampalli-Il, she reported
for duty on 25.9.2013. Therefore, the services of Smt. V. Seethamma were withdrawn w.e.f. 18/10/2013. It is further
submitted that the Head Office reviewed the workload of daily wagers in all the offices of the Respondent-Board
including the office of Tobacco Board at Vellampalli-11 and decided to withdraw the services of daily wagers where
the regular staff are posted. As such, the petitioner was informed not to attend duties from 18.10.2013 as the regular
joined the duties. It is submitted that the Respondent-Board has not given any assurance for her continuance in the
Board. Therefore, the petitioner has no right to claim for continuance in the Board. The Board can not engage daily
wage persons without having sufficient work load. It is submitted that the as per the Government of India, Department
of Personnel & Training (DOPT), Office Memorandum N0.51016/2/90-Estt.(C), dated 10.9.1993 the casual labourers
who are in employment on the date of issue of the Office Memorandum and who have rendered continuous services at
least for one year and they must have been engaged for a period of at least 240 days (206 days in the case of offices
observing 5 day week) were given temporary status. As the petitioner was working from 1998 onwards, she cannot
be conferred with temporary status as provided under the scheme. The petitioner herself stated in her representations
dated 25.5.2001 that she had been working from December, 1998. Therefore, the contention of the petitioner that her
juniors are working on temporary status is absolutely false. It is submitted that out of the 140 MTS posts sanctioned
by the Government 30 years back 96 are working as on 31/03/2014. The Board has recruitment regulations for all the
posts including the post of MTS (erstwhile Group-D Peon/ Watchman/Sweepers etc.). Further, the required
qualification for the post of MTS is 10 Class or its equivalent. As such, the Chairman/Executive Director/Secretary/or
any other officer of the Board has no power to provide employment on regular basis without following the procedure
of Recruitment Regulations framed by the Government of India. Therefore, the petitioner is not entitled for the relief
sought in the above case, and is liable to be dismissed with costs. It is therefore, prayed that this Hon'ble Court may
be pleased to dismiss the above case with costs, in the interest of justice.

4. Petitioner got examined herself as WW1 and marked photocopies of eight documents which were marked as
Ex.W1 to W8. Ex.WL1 is the representation to the Chairman, Tobacco Board, Guntur; Ex.W?2 is the letter issued to R1
by the Auction Superintendent dated 19.11.2004; Ex.W3 is reply to Ex.W2; Ex.W4 is the office order dated
30.12.2001; Ex.WS5 is the representation to the Respondent dt. 1010.2013; Ex.W6 is the representation to ALC(C) dt.
30.12.2014; Ex.W7 is the minutes of conciliation and Ex.W8 is the failure report by ALC(C), Vijayawada.
Respondent also examined Sri K. Satyanarayana, as MW1 on behalf of the Management.

5. Counsel for Petitioner filed written arguments and no oral arguments submitted by both parties.
6. On the basis of pleadings of both the parties, following points emerge for determination:-

l. Whether action of the Respondent by terminating the Petitioner Smt. V. Seethamma from service w.e.f.
august, 2013 is in contravention of the provision of Sec.25F, G, H of the I.D. Act, 1947?

Il. Whether the Petitioner is entitled for temporary status under the scheme as alleged in the claim statement?
. To what relief the Petitioner is entitled?
FINDINGS :-

7. Point No.l: Petitioner claims that she was appointed as Daily Wage Sweeper in the year 1990 at Tobacco
Board, Medarmetla on payment of Rs.20/- per day and worked continuously without any break, to the entire
satisfaction of superior officers. There were no complaints of against the petitioner in her entire service. It is also
claimed that the respondent did not issue any appointment letter and pay slip to the Petitioner during her service and
petitioner used to sign on the vouchers at the time of taking salary and not extended any benefits like provident fund
and ESI, etc.. It is also submitted that the petitioner’s wages were enhanced vide office order dated 30.12.2011 from
Rs.3600/- to 5354/- per month in the year 2011 w.e.f. 01.04.2011 and accordingly petitioner received the arrears of
wages from Respondents. But the respondents terminated the petitioner from service w.e.f. August,2013, without
conducting any enquiry, notice pay, compensation is arbitrary, illegal, unjust and contrary to the provisions of
Industrial Disputes Act.

8. On the other hand, the Respondent has contended that petitioner was engaged as daily wage Sweeper on
temporary basis and no appointment order was issued to her.  Her wages were paid through voucher. It is also
contended that on closure of one of the branches called as Auction Platform, Keesara, Krishna District, the existing
regular staff of Keesara were transferred to other platforms where the vacancies were available. The regular sweeper
Smt. K. Lurthamma was transferred from Keesara to Vellampalli-1l, she reported for duty on 25.9.2013. Therefore,
the services of Smt. V. Seethamma were withdrawn w.e.f. 18/10/2013. It is also contended that the Head Office
reviewed the workload of daily wagers in all the offices of the Respondent-Board including the office of Tobacco
Board at Vellampalli-1l and decided to withdraw the services of daily wagers where the regular staff are posted. As
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such, the petitioner was informed not to attend duties from 18.10.2013 as the regular joined the duties. Respondent
denies each of material allegations made therein and Petitioner is put to strict proof of the same.

9. In support of her claim Petitioner has filed affidavit of chief examination wherein she has reiterated the plea
taken in the claim statement. In support of her claim Petitioner has submitted the photocopies of documents viz.,
Ex.W1 is an application to increase the wages as per the governed rules, Ex.W2 is the order regarding enhancement
of wages from Rs.600/- to s.1260/- per month. Further EX.W3 is letter dated 9.12.2004 addressed to Auction
Superintendent, Tobacco Board, wherein the permission was accorded permission to utilize the services of part-
time sweeper as full-time sweeper on consolidated wages. Further Ex.W4 is an office order regarding enhancement
of daily wages. Ex.W5 is copy of representation moved by the Petitioner and Ex.W®6 is copy of order of the ALC(C)
wherein a request to intervene in the matter regarding the services of the Petitioner was made. Further Petitioner has
examined herself as WW1 and in cross examination WW1 has admitted that as per Ex.W1 she joined in the service of
Respondent as a daily wage sweeper in the year 1998. She has denied the suggestion that, “it is not true to suggest
that Respondent Board has appointed daily wagers as and when required.”

10. On the other hand Respondent has examined MW1, who has supported the contentions made in the counter.

11. Thus, from the oral and documentary evidence adduced by the Petitioner as well as Respondent, it is
established that the Petitioner was engaged by the Respondent as a daily wage sweeper in the year 1998 and her
appointment was made subject to exigencies of work arise in the office of the Respondent in case of shortage of
staff, or regular employees are on leave. Since the exigencies of the work in the Respondent office could not arise
due to surplus staff. Therefore, there was no work available for the Petitioner. Hence, the Respondent disengaged
the Petitioner from the service of daily wager w.e.f. August, 2013. As far as the protection of provision Sec.25F, from
retrenchment is concerned, the initial burden of proof lies upon the Petitioner to prove that her retrenchment from the
service was done in contravention of the Sec.25F read with Sec.25B.

Section 25F provides:-
Conditions precedent to retrenchment of workmen.- No workman employed in any industry who has been in
continuous service for not less than one year under an employer shall be retrenched by that employer until—

(a) the workman has been given one month' s notice in writing indicating the reasons for retrenchment and the period
of notice has expired, or the workman has been paid in lieu of such notice, wages for the period of the notice:

(b) the workman has been paid, at the time of retrenchment, compensation which shall be equivalent to fifteen days'
average pay for every completed year of continuous service] or any part thereof in excess of six months; and

(c) notice in the prescribed manner is served on the appropriate Government or such authority as may be specified by
the appropriate Government by notification in the Official Gazette].

Compensation to workmen in case of transfer of undertakings.
Section 25B defines the term continuous service which provides
Definition of continuous service.- For the purposes of this Chapter,--

(1) a workman shall be said to be in continuous service for a period if he is, for that period, in uninterrupted service,
including service which may be interrupted on account of sickness or authorized leave or an accident or a strike
which is not illegal, or a lock- out or a cessation of work which is not due to any fault on the part of the workman;

(2) where a workman is not in continuous service within the meaning of clause (1) for a period of one year or six
months, he shall be deemed to be in continuous service under an employer--

(a) for a period of one year, if the workman, during a period of twelve calendar months preceding the date with
reference to which calculation is to be made, has actually worked under the employer for not less than--

(i) one hundred and ninety days in the case of a workman employed below ground in a mine; and
(ii) two hundred and forty days, in any other case;

12. As regards the question of burden of proof to prove mandatory condition of 240 days of continuous service
in 12 months in a calendar year just preceding from the date of termination is concern, Hon’ble Apex court has laid
down principle in number of decisions as follows:

In Rajasthan State Ganganagar S. Mills Ltd. v. State of Rajasthan and Anr. (2004) Apex Court held:

"It was the case of the workman that he had worked for more than 240 days in the year concerned. This claim was
denied by the appellant. It was for the claimant to lead evidence to show that he had worked for 240 days in the year
preceding the date of his termination. He has filed an affidavit. It is statement which is in his favor and that cannot be
regarded as sufficient evidence for any Court or Tribunal to come to the conclusion that in fact the claimant had
worked for 240 days in a year These aspects were highlighted in Range Forest Officer v. S.T. Hadimani (2002 (3)
SCC 25. No proof of receipt of salary or wages for 240 days or order or record in that regard was produced. Mere
non-production of the muster roll for a particular period was not sufficient for the Labour Court held that the
workman had worked for 240 days as claimed."
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In Municipal Corporation, Faridabad v. Siri Niwas (2004 (8) SCC 195), held "the burden was on the workman to
show that he was working for more than 240 days in the preceding one year prior to his alleged retrenchment.” In
M.P. Electricity Board v. Hariram (2004 (8) SCC 246) the position was again reiterated in paragraph 11 as follows:
"The above burden having not been discharged and the Labour Court having held so, in our opinion, the
Industrial Court and the High Court erred in basing an order of reinstatement solely on an adverse inference drawn
erroneously ..”

In the case of Manager, RBI, Bangalore vs. S Mani (2005) SCC Page 100, the 3 Judges Bench of the Apex Court
held that “the initial burden of proof was on the workman to show that he had completed 240 days of service."

In the case of Mohan Lal vs. Management, BEL 1981 SCC P. 225, Hon'ble Apex Court held, "Before a
workman can claim retrenchment, not being in consonance of Section 25 of the ID act. he has to show that he has
been in continuous service of not less than 1 year with the employer who had retrenched him from service."”

Hon’ble Apex Court in the case of Mohan Lal vs Management BEL also laid down the principle that how to
count 240 days of service within one year and held: "Clause (2)(a) provides for a fiction to treat a workman in
continuous service for a period of one year despite the fact that he has not rendered uninterrupted service for a period
of one year but he has rendered period of 240 days during the period of 12 calendar service for months counting
backwards and just preceding the relevant date being the date of retrenchment. In other words, in order to invoke the
fiction enacted in clause (2)(a) it is necessary to determine first the relevant date, ie the date of termination of service
which is complained of as retrenchment. After that date is ascertained. move backward to a period of 12 months just
preceding the date of retrenchment and then ascertain whether within the period of 12 months, the workman has
rendered service for a period of 240 days. If these three facts are affirmatively answered in favor of the workman
pursuant to the deeming fiction enacted in clause (2)(a) it will have to be assumed that the workman is in continuous
service for a period of one year and he will satisfy the eligibility qualification enacted in Section 25-F"

In the case of Mohan Lal Vs. Management of BEL, Hon’ble Apex Court have held the principle that how to
calculate and determine the number of 240 days of continuous service of workman as required u/s 25F and 25B of
Industrial Disputes Act, 1947.” As per law laid down by the Apex Court, “continuous 240 days of service for a
period of one year should be counted backward and just preceding the relevant date being the date of retrenchment.”

Thus, in view of the provision of Sec.25F of the [.D. Act, 1947 as well as law laid down by the Hon’ble Apex Court,
the Petitioner has to prove that she had worked continuously for 240 days in the service of the Respondent just
preceding from the date of termination. But the Petitioner failed to discharge the initial burden of proving 240 days
continuous service as per provision of Sec.25F of 1.D. Act, 1947. Therefore, her claim that she was terminated in
violation of Sec.25F, G, & H of the I.D. Act, 1947 is not tenable.

Thus, Point No.l is decided accordingly.

13. Point No.ll: Petitioner claimed that several of her juniors has been awarded with temporary status
under the scheme of 1993 and they are still working. The action of the Respondent in terminating the services of the
Petitioner and in continuing her juniors is illegal and arbitrary. In this context, Petitioner examined herself as WW1
wherein she has reiterated in chief examination her claim as alleged in the Claim statement. But in cross examination
she states, “I am not aware that workers who have been appointed prior to 1990 have been regularized in their post or
not.”  But the Petitioner could not give any instance that any person appointed with her in the year 1998 as a daily
wager has been accorded status of Temporary Employee under Temporary Status Scheme of 1993. Even no
documentary evidence has been filed by the Petitioner to substantiate her plea in this regard.

14. On the other hand, Respondent has contended that as per the Government of India, Department of Personnel
and Training (DOPT) office memo No. 51016/2/90-Estt.(C) dated 10.9.93, casual labourers who are in employment
on the date of issue of the office memorandum and who have rendered continuous services at least 240 days were
given temporary status. As the Petitioner was working from 1998 she could not be conferred with temporary status
in the service as provided in the Scheme. The Petitioner herself stated in her representation that she has been
working from 1998, therefore, contention of the Petitioner that her juniors were working on temporary status is
absolutely false. The Respondent witness MW has reiterated the same contention in the chief examination. But
the Petitioner did not cross examine MW on this point of eligibility criteria under temporary status scheme, 1993.
Further, MW1 has stated that some casual workers have been given temporary status, those who have been engaged
before 1993. It is not true to suggest that some of the juniors of Petitioner were given temporary status. MW1 further
stated that, “It is a fact that by 31.3.2014 there were 40 vacancies of MTS posts in their office. It is not correct to
suggest that since there is sufficient vacancies in the Respondents office the Petitioner is entitled to get a service of
temporary status in the Tobacco Board and the workmen is entitled to be re-instate in service along with back wages
and other benefits.” Since under the temporary status scheme she was not found eligible as she was appointed much
later from the scheme, 1993 in the year 1998. Therefore, since the Petitioner have been appointed in the year 1998,
she was not covered as per OM of DOPT dated 10.9.1993 for temporary status. As such, she is not entitled for any
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scheme regarding temporary status under the scheme. Therefore, Petitioner is failed to prove her claim in this
respect also.

Thus, Point No.ll is decided accordingly.

15. Point No.lll: In view of the finding given in Point Nos. | & Il, the Petitioner is not entitled to get any
relief, hence, claim petition is liable to be dismissed.

Result:

The action of the management of Tobacco Board, Medarmetla of Ongole Distrcit, Andhra Pradesh in terminating the
services of Smt. V. Seethamma, Full Time Sweeper, w.e.f. August, 2013 is legal and justified. The workman is not
entitled to any relief as prayed for. Reference is answered accordingly.

Award is passed accordingly. Transmit.

Dictated to Smt. P. Phani Gowri, Personal Assistant, transcribed by her and corrected by me on this the 6%
day of July, 2023.

IRFAN QAMAR, Presiding Officer
Appendix of evidence

Witnesses examined for the Witnesses examined for the
Petitioner Respondent
WW?1: Smt. V. Seethamma MWo1: Sri K. Satyanarayana

Documents marked for the Petitioner

ExX.WL1: Photocopy of representation to the Chairman, Tobacco Board, Guntur

Ex.W2: Photocopy of letter issued to R1 by the Auction Superintendent dated 19.11.2004
EX.W3: Photocopy of letter, reply to Ex.W2

Ex.W4: Photocopy of office order dated 30.12.2001

EX.WS5: Photocopy of representation to the Respondent dt. 1010.2013

Ex.W6: Photocopy of representation to ALC(C) dt. 30.12.2014

EX.WT: Photocopy of minutes of conciliation

ExX.W8: Photocopy of failure report by ALC(C), Vijayawada.

Documents marked for the Respondent

NIL
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[€. Td-12011/167/2004-318 3R (1-11)]
AT, 37 A2

New Delhi, the 19th July, 2023

S.0. 1215.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.14/2005) of the Cent.Govt.Indus.Tribunal-cum-Labour Court Kolkata
as shown in the Annexure, in the industrial dispute between the management of UCO Bank and their workmen.

[No. L-12011/167/2004- IR(B.11)]
SALONI, Dy. Director
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ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL AT KOLKATA
Present : Justice K. D. Bhutia, Presiding Officer.
REF. NO. 14 OF 2005
Parties : Employers in relation to the management of

UCO Bank.
AND
Their Workmen
Appearance :
On behalf of UCO Bank : Sri Pradip Kr. Upadhyay, Manager (Law).
On behalf of the Contractor M/s. M. Nath & Co. . Absent
On behalf of the Union/Workman: Sri A. Panigrahi, Authorised Representative.
Dated: 15" June, 2023
AWARD

By Order No L-12011/167/2004 (IR)(B-I1) dated 21-04-2005, the Central Government, Ministry of Labour in
excise of the power conferred under sub section 1(d) and 2(A) of section of the Industrial Dispute Act, 1947 has
referred the following dispute for adjudication by this Tribunal: —

“Whether the contract system between UCO Bank Head Office, Kolkata and M/s. M. Nath & Co. is genuine
or sham? Whether Mr. Dilip Kr. Shaw and Mr. Sailendra Nath (working undr M/s. Nath & Co.) who are working in
the Bank’s premises in the jobs of operation of Generator & Electrical maintenance at the Bank’s premises located at
UCO Bank, Head Office (Alipur Staff Quarter), 1/1, Alipur Avenue, Kolkata- 700 027 are entitled for regularisation
of their services in UCO Bank or not? If not, to what relief he is entitled to?

The facts that are necessary for determination of the above issue in gist is that UCO Bank has engaged M/s.
M. Nath & Co. service provider for operation and maintenance of DG Set and electric maintenance work at UCO
House, 1/1, Alipur Avenue, Calcutta. Therefore, the contractor engaged the concerned workmen mentioned in the
reference order as an Electrician and Generator Operator.

It is the claim of the Union/workmen that they have been performing the job of an electrician and Generator
Operator in the establishment of the Bank for more than 18 years. They were engaged by the Bank through the
contractor in place of vacant posts of Electrician and Generator Operator arisen due to death, promotion and transfer
of regular staff. The nature of work discharged by them is semi-skilled in nature. The job which they performed is of
perennial in nature and integral part of the bank.

Normal routine or function of the Bank would be jeopardized if the nature of work performed by them is
discharged by a normal contract labours. They are semi-skilled worker having vast technical experience. They have
been engaged by the Bank for doing perennial nature of job through sham contractor. That Bank had earlier absorbed
Sri M. Majumder and Sri Parmananda Behera, contractor employees in the post of Clerk and Gardener cum Farash on
the basis of an agreement dated 31-01-1979. That the contractor whom the Bank has engaged does not have license as
required under section 12 of Contractor Labours (Regulation and Abolition) Act, 1970 (hereinafter called as “CLRA
Act”). Similarly, the UCo Bank too is not a registered establishment under section 7 of the CLRA Act. Therefore, the
Bank has no authority to engage any contractor or engage any contractor labour to do its perennial nature of core jobs.
Therefore, the union and workmen have prayed for absorption and regularization of the concerned workmen as regular
employees of UCo Bank in view of the bipartite settlement dated 19-10-1966, under which Electrician and A.C. Plant
Operator, Generator Operator and Helper are declared as semi-skilled workmen in the subordinate cadre of the Bank
employees.

On the other hand the management of the Bank in its written statement has alleged the schedule of reference
itself describe the workmen as employees of its contractor/service provider. Such fact ipso facto proves the workmen
were never engaged by the Bank. There exit no relationship of employer and employee between the Bank and the
workman.

It has further alleged that the Union which has espoused the dispute on behalf of the contractor’s workmen,
has no authority to raise dispute in respect of employee who are not regular employee of the Bank. It has also
contended that service provider through whom the workmen were engaged in its establishment to do the job of
electrician has less than twenty employees and as such it is not required to obtain license under section 12 of the
CLRA Act.



2548 THE GAZETTE OF INDIA : JuLY 22, 2023/ASHADHA 31, 1945 [PART II—SEC. 3(ii)]

That no notification under section 10 of the CLRA Act, has been issued in respect of the establishment of the
Bank, prohibiting it to engage any contractor laborers. It has also contended that Bank having engaged more than 20
contractor employees at its different establishments it has duly registered itself under section 7 of the CLRA Act,
1970.

It has also contended, the management of UCo Bank, utilized the services contractors for temporary jobs to
ensure operation and routine maintenance of the bank’s A.C. Plant and Generator Set and also fixing tube lights,
holders, switches etc. The management of the Bank make payment to the contractors and who in turn make payment
to its employees at applicable rate of minimum wages. For extra work, additional payment is made on production of
Log Book. Those employees are not under the control of the Bank. There is no sanctioned post of
Electrician/Generator Operator in the Bank. Further without following the recruitment procedure the contractor
workmen cannot be absorbed in the category of regular employees. Accordingly, the Bank has prayed for dismissal of
the reference.

The record shows that contractor employer/service provider has failed to appear and filed its written
statement and as such it has been proceeded exparte.

The Union has examined the Sri Sailendra Nath as W.W.no.1 and 12 documents produced by the union have
been marked as Exhibit-W-1 to W-12 on formal proof being dispensed with from the side of the Union vide order
dated 07-09-2006.

The management has examined Sri Tarun Sen, Chief Manager (Engineer) as M.W.1 and three documents
produced by the management have been marked as ExhibitM-1 to M-3 on formal proof being dispensed with on
07-09-2006.

Representative of the union/workmen has referred to the following decisions in support of their contention
and claim statement;

@ Mukund Ltd. —vs- Mukund Staff and Officers’ Association. 2004, LAB.I.C. 2791.

(2) Gujarat Electricity Board, Thermal Power Station, Ukai, Gujarat —vs- Hind Mazdoor Sabha (1995
SOL Case No0.234).

3 Maharashtra State Road Transport Corporation Vs Casteribe Rajya Parivahan Karmchari
Sanghatana (Maharashtra SRTC) [(2009) 8 SCC 558].

(@) Oil and Natural Gas Corporation Vs Krishna Gopal & Ors. (Civil Appeal No. 1878 of 2016).
(5) Tinku K & Others —Vs- Union of India [WP (C) N0.26934 of 2022].

On the other hand the management has referred to the following decisions in support of its case and
contention:-

1. Jiban Krishna Mondal & Ors —vs- State of West Bengal reported in (2015) 12 SCC 74 (para 29).
2. State of Karnataka & Ors. —vs- Uma Devi (3) & Ors. reported kin (200") 4 SCC 1 (para 15, 15 and 17).
3. Balwant Rai Saluja & Anr. —vs- Air India Ltd. & Ors. reported in (2014) 9 SCC 407 (para 83,87 and 89).

The Hon’ble Supreme Court in Secretary, State of Karnataka & Ors. Vs- Uma Debi & Ors. (2006) 4 SCC 1
has been pleased to hold “public employment in a sovereign socialist secular democratic republic, has to be as set
down by the Constitution and the laws made thereunder. Our Constitutional scheme envisages employment by the
government and its instrumentalities on the basis of a procedure established in that behalf. Equality of opportunity is
the hallmark, and the Constitution has provided also for affirmative action to ensure that unequals are not treated
equals. Thus, any public employment has to be in terms of the constitutional scheme.

A sovereign government, considering the economic situation in the country and the work to be got down, is
not precluded from making temporary appointments or engaging workers on daily wages. But, a regular process of
recruitment or appointment has to be resorted to, when regular vacancies in posts, at a particular point of time are
filled up and the filling up of those vacancies cannot be done in a haphazard manner or based on patronage or other.
Regular appointment must be the rule.

Equality clause represented by Article 14 of the Constitution, Article 16 has specifically provided for
equality of opportunity in matters of public employment. Buttressing these fundamental rights, Article 309 provides
that subject to the provisions of the Constitution, Acts of the legislature may regulate the recruitment and conditions of
service of persons appointed to public services and posts in connection with the affairs of the Union or of a State. As a
part of the affirmative action recognized by Article 16 of the Constitution, Article 335 provides for special
consideration in the matter of claims of the members of the scheduled castes and scheduled tribes for employment.
The States have made Acts, Rules or Regulations for implementing the above constitutional guarantees and any
recruitment to the service in the State or in the Union is governed by such Acts, Rules and Regulations. The
Constitution does not envisage any employment outside this constitutional scheme and without following the
requirements set down therein.
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In spite of this scheme, there may be occasions when the sovereign State or its instrumentalities will have to
employ persons, in posts which are temporary, on daily wages, as additional hands or taking them in without
following the required procedure, to discharge the duties in respect of the posts that are sanctioned and that are
required to be filled in terms of the relevant procedure established by the Constitution or for work in temporary posts
or projects that are not needed permanently. There is nothing in the Constitution which prohibits such engaging of
persons temporarily or on daily wages, to meet the needs of the situation. What is sought to be pitted against this
approach, is the so called equity arising out of giving of temporary employment or engagement on daily wages and the
continuance of such persons in the engaged work for a certain length of time. Such considerations can have only a
limited role to play, when every qualified citizen has a right to apply for appointment, the adoption of the concept of
rule of law and the scheme of the Constitution for appointment to posts. It cannot also be forgotten that it is not the
role of courts to ignore, encourage or approve appointments made or engagements given outside the constitutional
scheme. In effect, orders based on such sentiments or approach would result in perpetuating illegalities and in the
jettisoning of the scheme of public employment adopted by us while adopting the Constitution. The approving of such
acts also results in depriving many of their opportunity to compete for public employment.

The Hon’ble Supreme Court of India has been pleased to quote the following from the judgment that has
been passed by the Hon’ble Supreme Court in R.N. Nanjundappa vs T.Thimmaiha & Anrs (1972) 2 SCR 799-:

“Ratification or regularization is possible of an act which is within the power and province of the authority but there
has been some non-compliance with procedure or manner which does not can go to the root of the appointment.
Regularization cannot be said to be a mode of recruitment. To accede such proposition out be usage to introduce new
head of appointment in defence of rules or it might have the effect of setting usage naught the rules”

The Hon’ble Supreme Court has been pleased to consider State of Haryana Vs Piara Singh & Ors (1992) 3,
SCR 826, where the Hon’ble Supreme Court held “ordinarily speaking, the creation and abolition of posts is the
prerogative of executive. It is the executive again that lays down the conditions of service subject, of course, to a law
made by the appropriate legislature. This power to prescribe the conditions of service can be can be exercised either
by making rules under the proviso to Article 309 of the Constitution of (in the absence of such Rules) by issuing
Rules/ Instructions in exercised of its executive power. The Court comes into the picture only to ensure observance of
fundamental rights, statutory provision, rules and other instructions, if any, governing the condition of service”.

The Hon’ble Supreme Court has been pleased to consider another judgment passed by the Hon’ble Supreme
Court in Director, Institution of Management, Development, U.P. vs Smt Puspa Srivastava (1992) 3 SCR 712 where it
was held “since the appointment was on purely contractual and adhoc basis on consolidated pay for a fix period and
terminable without notice, when the appointment came to an end by efflux of time, the appointee had no right to
continue in the post and to claim regularisation in service in the absence of any role providing for regularisation after
the period of service. A limited relief for directing the appointee to be permitted with sympathetic consideration to be
continued in service till the end of concerned calendar year was issued. When the appointment was purely on adhoc
and contractual basis for a limited period on the expiry of that period right to remain in the post come to an end.”

The Hon’ble Supreme has further been pleased to consider Ashwini Kumar —vs- State of Bihar (1996)
Supplementary (10) SCR 120 and where it was observed “So far as the question of confirmation of these employees
whose entry was illegal and void, is concerned, it is to be noted the question of confirmation or regularisation of any
irregularly appointed candidate would arise if the candidate concerned is appointed in an irregular manner or on adhoc
basis mean an available vacancy which is already sanctioned. If the initial entry itself is unauthorised and is not
against any sanction vacancy, question of regularising the incumbent on such a non-existing vacancy would never
survive for consideration and even if such purported regularisation or confirmation is given it would be an exercise in
futility.

Further, Uma Rani-vs - Registrar, Cooperative Societies and Ors.(2004) 7 SCC 112 was discussed and where
it was held when appointments were made in contravention of mandatory provisions of the Act and statutory rules
framed thereunder and by ignoring essential qualifications, the appointment would be illegal and cannot be regularised
by the State. That regularisation is not and cannot be a mode of recruitment by any state within the meaning of Article
12 of the Constitution of India or anybody or authority governed by a statutory Act or the Rules framed thereunder.
Regularisation further more cannot be give permanence to an employee whose service are adhoc in nature. It was also
held that the fact some persons had been working for a long time would not mean that they had acquired a right for
regularisation.”

The Hon’ble Supreme Court further held that while directing that appointments, temporary or causal, to be
regularised or made permanent, courts are swayed by the fact that the concerned persons has worked for some time
and in some cases for a considerable length of time. It is not as if the person who accepts an engagement either
temporary or casual in nature, is not aware of the nature of his employment. He accepts the employment with eyes
open. It may be true that he is not in a position to bargain —not at arm’s length - since he might have been searching
for some employment so as to eke out his livelihood and accepts whatever he gets. But on the ground alone it would
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not have appropriate to jettison the constitutional scheme of appointment and to take view the person who has
temporarily or causal got employed should be directed to be continued permanently. By doing so it will be creating
another mode of appointment which is not permissible. If the Court were to void a contractual employment of this
nature on the ground that the parties who are not having equal bargaining power, that too would not enable the court
to grant any relief to the employees. A total embargo on such casual or temporary employment is not possible, given
the exigencies of administration and if imposed, only man that some people who at least got employment temporarily,
contractual or causally would not be getting even the employment when securing of such employment brings at least
some succor to them. After all, innumerable citizens of our vast country are in search of employment and one is not
compel to accept a casual or temporary employment if one incline to go in for such employment. It is in that context
that one has to proceed on the basis that employment was accepted fully knowing the nature of it and the consequence
following from it. In other works, even while accepting the employment, the persons concerned knows the nature of
his employment. It is not an appointment to a post in a real sense and the terms. The claim acquired by him in the post
in which he is temporarily employed or the interest in that post cannot be considered to be of such a magnitude as to
enable the cause of the procedure established, for making regular appointment to available post in the services of the
State. The theory of legitimate expectation cannot be successfully advanced by temporary, contractual or causal
employees”.

Let me decide the present case on the basis of the principle enunciated in the above decisions of the Hon’ble
Supreme Court.

Prima facie the claim statement and oral evidence of one of the workmen do not reflect the workmen were
engaged as an electrician/Generator Operator by a contractor/service provider of the Bank, rather it shows that the
workmen were directly appointed by the bank on casual basis to do work in various capacity in the post of Electrician/
Generator Operator, but they were/are not paid salary and wages at per with other employees of the Bank. The
workmen are working under the control and directions of the Chief Officer, Head Office, Planning and Development
Department and overall under the control and supervision of Deputy Chief Officer an Electrical Engineer of the Bank,
but payment was made to them through vouchers and later through a sham contractor named M/s. M. Nath & Co.

Whereas Exhibit-M-2 shows union has raised a dispute before A.L.C. in respect of the concerned workmen
claiming their regularisation in Bank for working more than 18 years. It has also been alleged that the concerned
workmen were shown engaged by bank through a sham contractor.

Exhibit-M-3 shows that such dispute was settled in between the workmen and their employer M/s. M.Nath &
Co. as the employer agreed to pay Rs.88.30 paisa per day towards wages w.e.f. 01-06-2004 and other demands raised
by the Union/Workmen in its representation dated 19-05-2004 was treated as dropped.

Exhibit-M-2 shows that UCO Bank had issued fresh terms of monthly payment to its contractor M/s. M.Nath
& Co. in view of wage settlement that took place before the A.L.C. and gave direction to the cotractor to pay
minimum wage of Rs.88.30 per day to the workers engaged by it for working in the establishment of the Bank. It
further shows Bank gave direction to the contractor to furnish copy of payment document along with monthly bills.
Such document leave no room for doubt Sri Sailen Nath and Sri Dilip Shaw were employees of M/s. M.Nath & Co. to
whom contractor for electric maintenance and operation and maintenance for D.G.Set at UCO House, 1/1, Alipur
Avenue, Calcutta was given.

W.W. 1 in his evidence recorded under oath has stated, he has been working as a sub staff of UCO Bank
since 1980. He works as a Geneerator Operator, Pump Operator and also as an Electrician. He possess electrical
license for doing the job of an Electrician. He works as an Electrician through out the year in the establishment of
the Bank. Some time he has to discharge the function of a watchman in the absence of the regular watchman.
Sometimes he has to work as a A.C. mechanic in the bank quarters. The Log Book and Atenandance Register are
maintained by bank. Duty chart is prepared by Debu Babu of the bank.

He works against a permanent vacancy of an Electrician named Sri Paritosh Roy who was transferred from
UCO House. Sri Dilip Shaw also works as an Electrician there since 1982.

However, he in his chief admitted initial M/s. M. Nath & Co. engaged them in the bank but interview was
taken by the bank and their licenses were checked by the bank officials. He has also stated Md. Selim and Md.
Lasin were two permanent employees of the bank were Liftmen in the staff quarter. After their promotion their
work is done by contractor’s employee.

He has also stated that permanent Electrician of the bank gets Rs.9,000/- to Rs.10,000/- per month but he is
paid only lump sum amount of Rs.4,029/- per month. He has also stated that there is a periodical enhancement in
the wages paid to them. He has also stated that M/s. M. Nath & Co. has engaged more than 20 to 30 workmen in
the establishment in the bank.

During cross examination he said that he does not have any document to prove that wages was paid to him by
the bank directly. That he has no appointment letter issued by the bank. He has admitted raising a dispute before
the Conciliation Officer in 2004 against M/s. M. Nah & Co. for denying minimum wages to him.
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Apparently, the evidence of the witness appears to be inconsistent and self-contradictory. In order to get
regularization he has stated that he is a sub staff of bank and working for the bank since 1980 but at the same time
he has stated he was engaged by M/s. M. Nath & Co. and he is a licensed Electrician but Exhibit-M-3 prima facie
shows the two workmen under reference were/are employees of M/s. M. Nath & Co.

Sri Tarun Sen, M.W.-1, Chief Manager (Engineer), Zonal Office, UCo Bank in his evidence stated that the
workman who has espoused the present dispute was and is the employee of M/s. M. Nath & Co. That Bank has no
control, authority and supervision over any person engaged by the contractors who was entrusted to carry out the
contract job of operation and maintenance of A.C. Plant, Generator Set and electricity. Conciliation proceeding
was held before the A.L.C., (Central) Calcutta between M/s. M. Nath & Co. and its employee on 09-08-2004 with
regard to minimum wages.

He has stated the Bank takes Registration Certificate from A.L.C. if the labour contractors engaged by the
Bank is more than 20. Contract labouers of the contractor of the UCO Bank are working as Electricians,
Electrician-cum-Generator Operator. He has stated without seeing the office record that after the retirement and
promotion of Salil Bose, Sudhir Pal, Paritosh Roy and M.R. Dutta who were working as Electrician cum
Generator Operator the bank introduced contract labour system.

During cross examination he stated that electric maintenance, maintenance of A.C. Plant and operator and
maintenance of Generator Set is required for maintenance of the office and contractors are engaged for doing such
work which are not perennial in nature.

Exhibit-W-1 & M-3 further prove that union had raised an industrial dispute before the A.L.C. (central),
Kolkata on 27-11-2003 for absorption and regularization of the concerned workmen in the bank for working for
more than 18 years under a sham contractor. Such dispute was ended with execution of Memorandum of
Settlement before the A.L.C. and where the contractor employer M/s. M. Nath & Co. was directed to pay
minimum wages to which the workmen was entitled to. It further shows the workmen on execution of such
settlement had dropped all their other demands including regularization. Therefore, it appears the concerned
workmen were not directly engaged by the Bank on contractual basis as alleged by WW-1, rather he was an
employee of the contractor of the Bank.

The Exhibit-W-3 appears to be the Memorandum of Settlement dated 31-01-1979 vide which the bank had
absorbed 13 persons in different categories like clerical and subordinate posts w.e.f. 02-02-1979, but it does not
disclose those absorbed persons were employees of contractors of the Bank.

Exhibit-W-8 appears to be memo of Central Bank of India dated 31-12-1987 in respect of appointment of one
Sri Shyamal Kar was appointed as Plant Operator / Helper in subordinate cadre, but this Tribunal is not inclined
to consider those documents as it appears to be the photocopy and without any authenticity of the same, that it
was indeed issued by the Central Bank.

Now, law is settled with regard to claim made by the contractor labours for their absorption in regular post,
they have to prove that they were engaged to do perennial nature of core work in the establishment of the
principal employer. The work done by them is not temporary or seasonal in nature. They discharge their duty in
the establishment of the principal employer under the direct supervision and control of the principal employer, or
the principal employer has the authority to take disciplinary action against them and has authority to dismiss them
from the service.

It is a matter of common knowledge the core function of the bank is receiving money, keeping money of the
customers and lending money. Therefore, it appears that contractors were/are engaged to provide incidental
services of maintenance of electricity, Generator Set, A.C. Plants.

From the above documents it is seen the Bank used to get all services which is incidental to its business done
through its contractors/service providers’ employees. The concerned workmen were employed by the contractor
to do the job of an Electrician/Generator operator etc. Their salary was paid by the contractor and who used to
raise bills and submit before the Bank along with Log book in case of overtime allowance. No cogent and
satisfactory evidence have come on record to show that bank indeed used to supervise the work of the workmen
and the bank has/had the authority to dismiss the workman.

It is admitted fact that the contractor had less than 20 employees working for it at the relevant time.
Therefore, in view of provision of section 1 (4) (a) read with section 12 of the CLRA Act, the contractor need not
obtain license for supply of employees to the principal employer. Therefore, question of obtaining license under
the Act by the contractor does not arise.

However, Exhibit-W-11 shows that UCO Bank have engaged more than 32 contractors to do different nature
of works such as plumbing, lift installation, electrification works, comprehensive maintenance work, maintenance
of A.C. machines and maintenance of the same, internal electric works, operation of D. G. Set, HT and Lt, OCB
and water pump, maintenance of the same, electric maintenance works, telecom maintenance works, repair and
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renovation of building, by engaging more than 20 contractor employees in different offices which are not related
to the core function of the bank. Exhibit ~W-11 further shows that bank was already a registered establishment
under CLRA Act.

Therefore, it is seen the concerned workmen were engaged by contractor having less than 20 employees at
the relevant time and question of obtaining license by it under CLRA Act does not arise. On the other hand the
Bank having engaged more than 32 contractors to do different kind of jobs at its different establishments it was/is
duly registered under the CLRA Act.

It is worth to mention here that no material whatsoever has come from the side of the Union or workman, that
bank is a notified establishment under section 10 of the CLRA Act. In that case the bank is not prevented from
engaging contractor labour under the Act to get its incidental/non-core work done through contractors’
employees.

Further, the Union has failed to produce any document to prove that the workmen are/were working against
the sanctioned vacant post.

Nothing has come on record that a contract between the principal employer and the contractor employer to be
sham, nominal or merely a camouflage to deprive contractor’s employee with permanent job and employment
benefits. More so, no evidence has come on record to show under which officer of the bank the concerned
workman used to work or under whose direction he used to discharge his duty/work. Therefore, it is seen that
bank had no control over the employees of the contractor. Nothing has come on record to show that Bank has
power to dismiss them from service after holding domestic enquiry. In fact, it has come on record salary is paid
to the concerned workmen by the contractors.

The work of an Electrician cannot be said to be perennial in nature. His service is required only as and when
some fault occurs in the system. The nature of his job is not like that of a regular staff of Bank. So the job of an
Electrician cannot be said to be perennial in nature.

Further, union failed to produce documents or examine those employees of the bank before this Tribunal to
prove indeed they were /are in permanent regular employees of the bank in subordinate cadre and they discharge
the functions of Electricians, A.C. Plant Operator, DG Set Operator and Pump Operator or on their transfer,
retirement or on promotion vacancy was created and against such vacancy the bank instead of filling up the post
by regular recruitment got the work done through contractors. The union miserably failed to produce documents
to show there is sanctioned posts in the bank in respect of D.G.Set operator and Electrician and the post is still
lying vacant.

In view of Uma Debi (supra) that no regularization or absorption of contractors’ employee can be made, no
matter how long he might have worked and that too without following the recruitment policy and recruitment
rules. The regularisation cannot be a mode of recruitment.

In view of the above, this Tribunal holds the workman being an employee of contractor employer cannot
claim regularisation and absorption in the service of the bank and that too against non-existence post. This Tribunal
does not find any merit in the reference. Accordingly the reference No. 14 of 2005 is dismissed. Award of dismissal is
passed.

K. D. BHUTIA, Presiding Officer

e fawett, 19 S[ITE, 2023

FT. A, 1216.—3MeNe [dars AR 1947 (1947 BT 14 ) B GRT 17 B JITARI H Bald
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[. Uel- 12011/46/2004- 318 3R (1-11)]
qAT, IT e

New Delhi, the 19th July, 2023

S.0. 1216.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.27/2004) of the Cent.Govt.Indus.Tribunal-cum-Labour Court Kolkata
as shown in the Annexure, in the industrial dispute between the management of UCO Bank and their workmen.

[No. L-12011/46/2004- IR(B.1I)]
SALONI, Dy. Director
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ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL AT KOLKATA
Present : Justice K. D. Bhutia, Presiding Officer.
REF. NO. 27 OF 2004
Parties : Employers in relation to the management of
UCo Bank.

AND
Their Workmen
Appearance :
On behalf of UCo Bank : Sri Pradip Kumar Upadhaya, Manager (Law).
On behalf of the Contractor M/s.Swapan Electrical Works: Absent
On behalf of the Union: Sri Ashok Kumar Panigrahi Authorised Representative

Dated:15™" June, 2023
AWARD

By Order No L-12011/46/2004 (IR)(B-11) dated 19-07-2004, the Central Government, Ministry of Labour in
excise of the power conferred under sub section 1(d) and 2(A) of section 10 of the Industrial Dispute Act, 1947 has
referred the following dispute for adjudication by this Tribunal: —

“Whether there is any relationship of employer and employee between the management of UCO Bank and
Mr. Bappa Mondal and Mr. Sadananda Bhattacharya working under contractor M/s. Swapan Electric Works at UCO
Bank, Head Office, Kolkata., If so, whether they are entitled for regularisation of their service in UCO Bank? If not, to
what relief they are entitled to?

The facts that are necessary for determination of the above issue in gist is that UCo Bank has
engaged M/s. Swapan Electric Works, service provider for routine maintenance Air Conditioning Plant at its
International Banking Branch at Red Cross Palace, Calcutta. Therefore, the two contractor engaged the concerned
workmen mentioned in the reference order as A.C Plant Operator/Helper.

It is the claim of the Union/workmen that they have been performing the job of operation and routine
maintenance of the Central Air Conditional Plants and electrical maintenance in the establishment of the Bank for last
18 years. That they have been engaged by the Bank through the contractor in place of regular employee in the post of
Electrician cum Air Conditioning Plant Operator/Helper against the vacancy that had arisen due to retirement,
promotion and transfer of regular staff. The nature of work discharged by them is semi-skilled in nature. The job
which they performed is of perennial in nature and integral part of the bank.

Normal routine or function of the Bank would be jeopardized if the nature of work performed by them is
discharged by a normal contract labours. They are semi-skilled workmen having vast technical experience. That they
have been engaged by the Bank for doing perennial nature of job through sham contractor. That Bank had earlier
absorbed Sri M. Majumder and Sri Parmananda Behera, contractor employees in the post of Clerk and Gardener cum
Farash on the basis of an agreement dated 31-01-1979. That they have also alleged, the contractor whom the Bank
have engaged do not have license as required under section 12 of Contractor Labours (Regulation and Abolition) Act,
1970 (hereinafter called as “CLRA Act”). Similarly, the UCo Bank too is not a registered establishment under section
7 of the CLRA Act. Therefore, the Bank has no authority to engage any contractor or engage any contractor labour to
do its perennial nature of core jobs. Therefore, the union and workmen have prayed for absorption and regularization
of the above two persons as regular employee of UCo Bank in view of the bipartite settlement dated 19-10-1966
which provides that Electrician and A.C. Plant Operator/ Helper as semi-skilled workmen and in the subordinate cadre
of the Bank employees.

On the other hand the management of the Bank in its written statement has alleged the schedule of reference
itself describe those two workmen as employees of its contractor/service providers. Such fact ipso facto proves those
workmen were never engaged by the Bank. There exit no relationship of employer and employees between the Bank
and those six workmen.

It has further alleged that the Union which has espoused the dispute on behalf of the contractors’ workmen,
have no authority to raise dispute in respect of employees who are not regular employees of the Bank. It has also
contended that those service providers through whom those employees were engaged in its establishment to do the job
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of operation and maintenance of A.C. Plant has less than twenty employees and as such it was/is not required to obtain
license under section 12 of the CLRA Act.

That no notification under section 10 of the CLRA Act, has been issued in respect of the establishment of the
Bank, prohibiting it to engage any contractor laborers. It has also contended that Bank having engaged more than 20
contractor employees at its different establishments, it has duly registered itself under section 7 of the CLRA Act,
1970.

It has also contended, the management of UCo Bank, utilized the service of the two contractor for temporary
jobs to ensure operation and routine maintenance of the bank’s A.C. Plant. The management of the Bank make
payment to the contractor and who in turn make payment to its employees at the applicable rate of minimum wages.
For extra work, additional payment is made on production of Log Book. Those employees are not under the control of
the Bank. There is no sanctioned post for Electrician and Air Conditioner Plant Operator in the Bank. Further without
following the recruitment procedure the contractor workmen cannot be absorbed in the category of regular employees.
Accordingly, the Bank has prayed for dismissal of the reference.

The record shows that contractor employer/service provider has failed to appear and filed its written
statement and as such it has been proceeded exparte.

The Union has declined to adduce oral evidence to substantiate its claim and case as per order sheet dated
18.08.2010. However,13 documents filed by the Union have been marked as Exhibit W-1 to W-13 on formal proof
being dispensed with on 10-04-2007.

The management has examined Sri Tarun Sen, Chief Manager (Engineer) as M.W.1. Three documents have
been marked as ExhibitM-1 to M-4 on formal proof being dispensed with on 10-04-2007.

Representative of the union/workmen has referred to the following decisions in support of their contention
and claim statement;

1. Mukund Ltd. —vs- Mukund Staff and Officers’ Association. 2004, LAB.I.C. 2791.

2. Guijarat Electricity Board, Thermal Power Station, Ukai, Gujarat —vs- Hind Mazdoor Sabha (1995
SOL Case No.234).

3. Maharashtra State Road Transport Corporation Vs Casteribe Rajya Parivahan Karmchari
Sanghatana (Maharashtra SRTC) [(2009) 8 SCC 558].

4. Oil and Natural Gas Corporation Vs Krishna Gopal & Ors. (Civil Appeal No. 1878 of 2016).

5. Tinku K & Others —Vs- Union of India [WP (C) No0.26934 of 2022].

On the other hand the management has referred to the following decisions in support of its case and
contention:-

1. Jiban Krishna Mondal & Ors —vs- State of West Bengal reported in (2015) 12 SCC 74 (para 29).
2.State of Karnataka & Ors. —vs- Uma Devi (3) & Ors. reported kin (200") 4 SCC 1 (para 15, 15 and 17).
3.Balwant Rai Saluja & Anr. —vs- Air India Ltd. & Ors. reported in (2014) 9 SCC 407 (para 83,87 and 89).

The Hon’ble Supreme Court in Secretary, State of Karnataka & Ors. Vs- Uma Debi & Ors. (2006) 4 SCC 1
has been pleased to hold “public employment in a sovereign socialist secular democratic republic, has to be as set
down by the Constitution and the laws made thereunder. Our Constitutional scheme envisages employment by the
government and its instrumentalities on the basis of a procedure established in that behalf. Equality of opportunity is
the hallmark, and the Constitution has provided also for affirmative action to ensure that unequals are not treated
equals. Thus, any public employment has to be in terms of the constitutional scheme.

A sovereign government, considering the economic situation in the country and the work to be got down, is
not precluded from making temporary appointments or engaging workers on daily wages. But, a regular process of
recruitment or appointment has to be resorted to, when regular vacancies in posts, at a particular point of time are
filled up and the filling up of those vacancies cannot be done in a haphazard manner or based on patronage or other.
Regular appointment must be the rule.

Equality clause represented by Article 14 of the Constitution, Article 16 has specifically provided for
equality of opportunity in matters of public employment. Buttressing these fundamental rights, Article 309 provides
that subject to the provisions of the Constitution, Acts of the legislature may regulate the recruitment and conditions of
service of persons appointed to public services and posts in connection with the affairs of the Union or of a State. As a
part of the affirmative action recognized by Article 16 of the Constitution, Article 335 provides for special
consideration in the matter of claims of the members of the scheduled castes and scheduled tribes for employment.
The States have made Acts, Rules or Regulations for implementing the above constitutional guarantees and any
recruitment to the service in the State or in the Union is governed by such Acts, Rules and Regulations. The
Constitution does not envisage any employment outside this constitutional scheme and without following the
requirements set down therein.


https://indiankanoon.org/doc/367586/
https://indiankanoon.org/doc/211089/
https://indiankanoon.org/doc/1123043/
https://indiankanoon.org/doc/211089/
https://indiankanoon.org/doc/1113850/
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In spite of this scheme, there may be occasions when the sovereign State or its instrumentalities will have to
employ persons, in posts which are temporary, on daily wages, as additional hands or taking them in without
following the required procedure, to discharge the duties in respect of the posts that are sanctioned and that are
required to be filled in terms of the relevant procedure established by the Constitution or for work in temporary posts
or projects that are not needed permanently. There is nothing in the Constitution which prohibits such engaging of
persons temporarily or on daily wages, to meet the needs of the situation. What is sought to be pitted against this
approach, is the so called equity arising out of giving of temporary employment or engagement on daily wages and the
continuance of such persons in the engaged work for a certain length of time. Such considerations can have only a
limited role to play, when every qualified citizen has a right to apply for appointment, the adoption of the concept of
rule of law and the scheme of the Constitution for appointment to posts. It cannot also be forgotten that it is not the
role of courts to ignore, encourage or approve appointments made or engagements given outside the constitutional
scheme. In effect, orders based on such sentiments or approach would result in perpetuating illegalities and in the
jettisoning of the scheme of public employment adopted by us while adopting the Constitution. The approving of such
acts also results in depriving many of their opportunity to compete for public employment.

The Hon’ble Supreme Court of India has been pleased to quote the following from the judgment that has
been passed by the Hon’ble Supreme Court in R.N. Nanjundappa vs T.Thimmaiha & Anrs (1972) 2 SCR 799-:

“Ratification or regularization is possible of an act which is within the power and province of the authority but there
has been some non-compliance with procedure or manner which does not can go to the root of the appointment.
Regularization cannot be said to be a mode of recruitment. To accede such proposition out be usage to introduce new
head of appointment in defence of rules or it might have the effect of setting usage naught the rules”

The Hon’ble Supreme Court has been pleased to consider State of Haryana Vs Piara Singh & Ors (1992) 3,
SCR 826, where the Hon’ble Supreme Court held “ordinarily speaking, the creation and abolition of posts is the
prerogative of executive. It is the executive again that lays down the conditions of service subject, of course, to a law
made by the appropriate legislature. This power to prescribe the conditions of service can be can be exercised either
by making rules under the proviso to Article 309 of the Constitution of (in the absence of such Rules) by issuing
Rules/ Instructions in exercised of its executive power. The Court comes into the picture only to ensure observance of
fundamental rights, statutory provision, rules and other instructions, if any, governing the condition of service”.

The Hon’ble Supreme Court has been pleased to consider another judgment passed by the Hon’ble Supreme
Court in Director, Institution of Management, Development, U.P. vs Smt Puspa Srivastava (1992) 3 SCR 712 where it
was held “since the appointment was on purely contractual and adhoc basis on consolidated pay for a fix period and
terminable without notice, when the appointment came to an end by efflux of time, the appointee had no right to
continue in the post and to claim regularisation in service in the absence of any role providing for regularisation after
the period of service. A limited relief for directing the appointee to be permitted with sympathetic consideration to be
continued in service till the end of concerned calendar year was issued. When the appointment was purely on adhoc
and contractual basis for a limited period on the expiry of that period right to remain in the post come to an end.”

The Hon’ble Supreme has further been pleased to consider Ashwini Kumar —vs- State of Bihar (1996)
Supplementary (10) SCR 120 and where it was observed “So far as the question of confirmation of these employees
whose entry was illegal and void, is concerned, it is to be noted the question of confirmation or regularisation of any
irregularly appointed candidate would arise if the candidate concerned is appointed in an irregular manner or on adhoc
basis mean an available vacancy which is already sanctioned. If the initial entry itself is unauthorised and is not
against any sanction vacancy, question of regularising the incumbent on such a non-existing vacancy would never
survive for consideration and even if such purported regularisation or confirmation is given it would be an exercise in
futility.

Further, Uma Rani-vs - Registrar, Cooperative Societies and Ors.(2004) 7 SCC 112 was discussed and where
it was held when appointments were made in contravention of mandatory provisions of the Act and statutory rules
framed thereunder and by ignoring essential qualifications, the appointment would be illegal and cannot be regularised
by the State. That regularisation is not and cannot be a mode of recruitment by any state within the meaning of Article
12 of the Constitution of India or anybody or authority governed by a statutory Act or the Rules framed thereunder.
Regularisation further more cannot be give permanence to an employee whose service are adhoc in nature. It was also
held that the fact some persons had been working for a long time would not mean that they had acquired a right for
regularisation.”

The Hon’ble Supreme Court further held that while directing that appointments, temporary or causal, to be
regularised or made permanent, courts are swayed by the fact that the concerned persons has worked for some time
and in some cases for a considerable length of time. It is not as if the person who accepts an engagement either
temporary or casual in nature, is not aware of the nature of his employment. He accepts the employment with eyes
open. It may be true that he is not in a position to bargain —not at arm’s length - since he might have been searching
for some employment so as to eke out his livelihood and accepts whatever he gets. But on the ground alone it would
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not have appropriate to jettison the constitutional scheme of appointment and to take view the person who has
temporarily or causal got employed should be directed to be continued permanently. By doing so it will be creating
another mode of appointment which is not permissible. If the Court were to void a contractual employment of this
nature on the ground that the parties who are not having equal bargaining power, that too would not enable the court
to grant any relief to the employees. A total embargo on such casual or temporary employment is not possible, given
the exigencies of administration and if imposed, only man that some people who at least got employment temporarily,
contractual or causally would not be getting even the employment when securing of such employment brings at least
some succor to them. After all, innumerable citizens of our vast country are in search of employment and one is not
compel to accept a casual or temporary employment if one incline to go in for such employment. It is in that context
that one has to proceed on the basis that employment was accepted fully knowing the nature of it and the consequence
following from it. In other works, even while accepting the employment, the persons concerned knows the nature of
his employment. It is not an appointment to a post in a real sense and the terms. The claim acquired by him in the post
in which he is temporarily employed or the interest in that post cannot be considered to be of such a magnitude as to
enable the cause of the procedure established, for making regular appointment to available post in the services of the
State. The theory of legitimate expectation cannot be successfully advanced by temporary, contractual or causal
employees”.

Let me decide the present case on the basis of the principle enunciated in the above decisions of the Hon’ble
Supreme Court.

Exts.-W-1, W-3, W-4, W-5, W-6, W-7, W-8,W-12, W-13 and Exts-M-1 prima facie prove that bank had/has
indeed engaged M/s. Swapan Electric Works for operation and routine maintenance of the A.C.Plant of its office
located at Red Cross Palace, Calcutta. The contractor had/has deployed its two employees hamed above to do the
job for which it was engaged.

Exhibit-W-1 prima facie shows, union had raised an industrial dispute before the A.L.C. (central), Kolkata on
27-11-2003 on the basis of the order passed by the Hon’ble High Court in W.P. No.378 of 2000 on 22-05-
2001(Ext.-W-2), where the Hon’ble High Court declined to entertain the application made by Sri Uttam Kumar
Seal for his absorption and regularisation in the bank and where the Union has admitted that those two workmen
named in the reference order were indeed the employees of M/s. Swapan Electric Works, the contractor of UCo
Bank. Exhibit-W-1 shows the union has raised the dispute before A.L.C. (Central) in respect of those two
employees demanding their regularization alleging that they have been shown as an employee of sham contractor
by the management of the Bank. Those employees are working for the bank for more than 18 years. Exhibit-M-2
shows such dispute was ended in settlement after the wage of both workmen was fixed at the rate of Rs.88.30 per
day. That they had dropped their other demands made against both the employers in their representation dated
19-05-2004.

Thus, above documents leaves no room for doubt that two concerned workmen are/were employees of
M/s. Swapan Electric Works contractor/service provider engaged by the bank for maintenance of five A.C. units
and they were not directly engaged by the Bank on contractual basis. Those employees were under the direct
employment of the contractor.

Sri Tarun Sen, M.W.-1, Chief Manager (Engineer), Zonal Office, UCo Bank in his evidence stated that these
workmen who have espoused the present dispute were and are the employees of M/s. Swapan Electric Works.
That Bank has no control, authority and supervision over any person engaged by the contractors who was
entrusted to carry out the contract job of operation and maintenance of A.C. Plant. Conciliation proceeding was
held before the A.L.C., (Central) Calcutta between M/s. Swapan Electric Works and their employees on 09-08-
2004 with regard to minimum wages.

During cross examination he expressed his ignorance about whether the contractors engaged by the bank are
the licensed contractors under CLRA Act or not, whether bank is a registered establishment under the said Act.
Further, he has stated that without seeing the official records he was unable to say whether those workmen
working under the contractors were/are paid minimum wages or not or whether those persons were engaged by
the bank through contractors against a permanent vacancy or that whether there is a valid contract between the
bank and those contractors or not.

Exhibit-W-3 appears to be petition of Swapan Electric Works dated 16.04.2003 to the A.L.C. informing about
revision of wages of its employees working for UCO Bank

Exhibit-W-4 appears to be memo of Central Bank of India dated 31-12-1987 in respect of appointment of one
Sri Shyamal Kar was appointed as Plant Operator / Helper in subordinate cadre, but this Tribunal is not inclined
to consider those documents as it appears to be the photocopy and without any authenticity of the same, that it
was indeed issued by the Central Bank.

Now, law is settled with regard to claim made by the contractor labours for their absorption in regular post
they have to prove that they were engaged to do perennial nature of core work in the establishment of the
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principal employer. The work done by them is not temporary or seasonal in nature. They discharge their duty in
the establishment of the principal employer under the direct supervision and control of the principal employer, or
the principal employer has the authority to take disciplinary action against them and has authority to dismiss them
from the service.

It is a matter of common knowledge the core function of the bank is receiving money, keeping money of the
customers and lending money. Therefore, it appears that contractors were/are engaged to provide incidental
services of maintenance of electricity, Generator Set, A.C. Plants.

From the above documents it is seen the Bank used to get all services which is incidental to its business done
through its contractors/service providers’ employees. Those employees were employed by the contractors to do
the job of electrician and A.C. Plant Operator. Their salary was paid by the contractor and who used to raise bills
and submit before the Bank along with Log book in case of overtime allowance. No cogent and satisfactory
evidence have come on record to show that bank indeed used to supervise the work of those workmen and the
bank has/had the authority to dismiss those workmen.

It is admitted fact that both the contractors had less than 20 employees working for them at the relevant time.
Therefore, in view of provision of section 1 (4) (a) read with section 12 of the CLRA Act, those two contractors
need not obtain license for supply of employees to the principal employer. Therefore, question of obtaining
license under the Act by those two contractors do not arise.

However, Exhibit-W-11 shows that UCo. Bank have engaged more than 32 contractors to do different nature
of works such as plumbing, lift installation, electrification works, comprehensive maintenance work, maintenance
of A.C. machines and maintenance of the same, internal electric works, operation of D.G.Set, HT and Lt, OCB
and water pump, maintenance of the same, electric maintenance works, telecom maintenance works, repair and
renovation of building, by engaging more than 20 contractor employees in different offices which are not related
to the core function of the bank. Exhibit ~-W-12 further shows that bank was already a registered establishment
under CLRA Act.

Therefore, it is seen the concerned workmen were engaged by contractors having less than 20 employees at
the relevant time and question of obtaining licences by them under CLRA Act do not arise. On the other hand the
Bank having engaged more than 32 contractors to do different kind of jobs at its different establishments it was/is
duly registered under the CLRA Act.

It is worth to mention here that no material whatsoever has come from the side of the Union or workmen, that
bank is a notified establishment under section 10 of the CLRA Act. In that case the bank is not prevented from
engaging contractor labour under the Act to get its incidental/non-core work done through contractors’
employees.

Further, the Union has failed to produce any document to prove that those two workmen are/were working
against the sanctioned vacant posts.

Exhibit-W-6 and W-7 show, the principal employer had supplied the schedule of work to be done by the
contractor and it was the contractor who was to get the work done as per the schedule given by the bank.
Therefore, it is seen that the principal employer had no control over the work to be done by the contractor or by
his employees and which prove the contractor’s employees were not under the control of the management of the
bank or their work was supervised by the authority of the bank.

Nothing has come on record that a contract between the principal employer and the contractor employer be
sham, nominal or merely a camouflage to deprive contractor’s employees with permanent job and employment
benefits. More so, no evidence has come on record to show under which officer of the bank those employees used
to work or under whose direction they used to discharge their duty/work. Therefore, it is seen that bank had no
control over the employees of the contractors. Nothing has come on record to show that Bank has power to
dismiss them from service after holding domestic enquiry. In fact, Exhibit-M-2 &3 prima facie prove salary is
not paid to those concerned workmen by the bank but by the contractors.

The work of an A.C. Plant operator cannot be said to be perennial in nature. Their service is required only as
and when fault occurs in the system. The nature of their job is not like that of a regular staff of Bank. and for
which purpose such service appears to have been sourced out to private contractors by the Bank.

The union miserably failed to produce documents to show there is sanctioned posts in the bank in respect of

the work done by the concerned contractor’s employees and those posts are still lying vacant.

It is worth to mention here along with this reference case the Tribunal has disposed of other five cases filed
by the same union of the bank seeking the same relief in respect of 15 contractor employees and in all those cases the
union has mentioned names of same persons as permanent employees of bank and on their retirement, promotion and
transfer post of Electrician, A.C. Plant Operator, DG Set Operator, Pump Operator, Water Treatment Plant Operator
etc. the posts are lying vacant and which the bank has failed to fill up by way of regular recruitment.
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For the sake of argument even if we assume indeed there are some permanent posts for the above mentioned
job lying vacant still it is not known how 15 persons could claim permanency against those few vacant posts.

Be that as it may, in view of Uma Debi (supra) that no regularization or absorption of contractors” employee
can be made, no matter how long they might have worked and that too without following the recruitment policy
and recruitment rules. The regularisation cannot be a mode of recruitment.

In view of the above, this Tribunal holds the workmen being the employees of contractor employer cannot
claim regularization and absorption in the service of the bank and that too against non-existence post. This Tribunal
does not find any merit in the reference. Accordingly the reference No. 27 of 2004 is dismissed. Award of dismissal is
passed.

K. D. BHUTIA, Presiding Officer
< faeeft, 19 e, 2023

F. . 1217 —3D fdare IAFTH 1947 (1947 BT 14 ) DI ORI 17 & AR H Dl
WHR TH 9% & Yaugdd, dag FAerdl iR 96 FHeRI & 94 gey § ffde ofienfire fdarg #
P ARGR AENRTE NGO/ 519 T Bieddbdl & ddre (31/2004) YHIRE el 2 |

[/. TeT - 12011/42/2004- 3T 3R (§1-11)]
AT, 37 Ao

New Delhi, the 19th July, 2023

S.0. 1217.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.31/2004) of the Cent.Govt.Indus.Tribunal-cum-Labour Court Kolkata
as shown in the Annexure, in the industrial dispute between the management of _ UCO Bank and their workmen.

[No. L-12011/42/2004- IR(B-I1)]
SALONI, Dy. Director
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL AT KOLKATA
Present : Justice K. D. Bhutia, Presiding Officer.
REF. NO. 31 OF 2004
Parties : Employers in relation to the management of

UCo Bank.
AND
Their Workman
Appearance :
On behalf of UCO Bank : Sri Pradip Kr. Upadhyay, Manager (Law).
On behalf of the Contractor M/s. M. Nath & Co. . Absent
On behalf of the Union/Workman: Sri A.Panigrahi, Authorised Representative.
Dated: 15" June, 2023
AWARD

By Order No L-12011/42/2004 (IR)(B-11) dated 19-07-2004, the Central Government, Ministry of Labour in
excise of the power conferred under sub section 1(d) and 2(A) of section of the Industrial Dispute Act, 1947 has
referred the following dispute for adjudication by this Tribunal: —

“Whether there is any relationship of employer and employee between the management of UCO Bank and
Mr. Ranjan Nath working under contractor M/s. M. Nath & Co. at UCO Bank, Head Office, Kolkata., If so, whether
he is entitled for regularisation of his service in UCO Bank? If not, to what relief he is entitled to?

The facts that are necessary for determination of the above issue in gist is that UCo Bank has engaged
M/s. M.Nath & Co. service provider for operation and maintenance of DG Set and operation of L.T. Switches minor
repairs of electric fixtures and appliances at its Office situated at 12 Old Court House Street, Calcutta. Therefore, the
contractor engaged the concerned workman mentioned in the reference order as an Electrician.

It is the claim of the Union/workman that he has been performing the job of an electrician in the
establishment of the Bank for more than 18 years. He was engaged by the Bank through the contractor in place of a
vacant post of Electrician arisen due to death, promotion and transfer of regular staff. The nature of work discharged
by him is semi-skilled in nature. The job which he performed is of perennial in nature and integral part of the bank.
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Normal routine or function of the Bank would be jeopardized if the nature of work performed by him is
discharged by a normal contract labour. He is a semi-skilled workman having vast technical experience. He has been
engaged by the Bank for doing perennial nature of job through sham contractor. That Bank had earlier absorbed Sri
M. Majumder and Sri Parmananda Behera, contractor employees in the post of Clerk and Gardener cum Farash on the
basis of an agreement dated 31-01-1979. That the contractor whom the Bank has engaged does not have license as
required under section 12 of Contractor Labours (Regulation and Abolition) Act, 1970 (hereinafter called as “CLRA
Act”). Similarly, the UCo Bank too is not a registered establishment under section 7 of the CLRA Act. Therefore, the
Bank has no authority to engage any contractor or engage any contractor labour to do its perennial nature of core jobs.
Therefore, the union and workman have prayed for absorption and regularization of the Sri Ranjan Nath as regular
employee of UCo Bank in view of the bipartite settlement dated 19-10-1966, under which Electrician and A.C. Plant
Operator, Generator Operator and Helper are declared as semi-skilled workmen in the subordinate cadre of the Bank
employees.

On the other hand the management of the Bank in its written statement has alleged the schedule of reference
itself describe the workman as an employee of its contractor/service provider. Such fact ipso facto proves the
workman was never engaged by the Bank. There exit no relationship of employer and employee between the Bank
and the workman.

It has further alleged that the Union which has espoused the dispute on behalf of the contractors’ workman,
has no authority to raise dispute in respect of employee who is not regular employee of the Bank. It has also
contended that service provider through whom the workman was engaged in its establishment to do the job of
electrician has less than twenty employees and as such it is not required to obtain license under section 12 of the
CLRA Act.

That no notification under section 10 of the CLRA Act, has been issued in respect of the establishment of the
Bank, prohibiting it to engage any contractor laborers. It has also contended that Bank having engaged more than 20
contractor employees at its different establishments it has duly registered itself under section 7 of the CLRA Act,
1970.

It has also contended, the management of UCo Bank, utilized the services contractors for temporary jobs to
ensure operation and routine maintenance of the bank’s A.C. Plant and Generator Set and also fixing tube lights,
holders, switches etc. The management of the Bank make payment to the contractors and who in turn make payment
to its employees at applicable rate of minimum wages. For extra work, additional payment is made on production of
Log Book. Those employees are not under the control of the Bank. There is no sanctioned post of Generator Operator
in the Bank. Further without following the recruitment procedure the contractor workman cannot be absorbed in the
category of regular employee. Accordingly, the Bank has prayed for dismissal of the reference.

The record shows that contractor employer/service provider has failed to appear and filed its written
statement and as such it has been proceeded exparte.

The Union has examined the concerned workman as W.W.no.1 and 16 documents produced by the union
have been marked as Exhibit-W-1 to W-16 on formal proof being dispensed with from the side of the Union vide
order dated 13-03-2007.

The management has examined Sri Tarun Sen, Chief Manager (Engineer) as M.W.1 and three documents
produced by the management have been marked as ExhibitM-1 to M-3 on formal proof being dispensed with on
13-03-2007.

Representative of the union/workmen has referred to the following decisions in support of their contention
and claim statement;

1. Mukund Ltd. —vs- Mukund Staff and Officers’ Association. 2004, LAB.I.C. 2791.

2. Guijarat Electricity Board, Thermal Power Station, Ukai, Gujarat —vs- Hind Mazdoor Sabha (1995
SOL Case No0.234).

3. Maharashtra State Road Transport Corporation Vs Casteribe Rajya Parivahan Karmchari
Sanghatana (Maharashtra SRTC) [(2009) 8 SCC 558].

4. Oil and Natural Gas Corporation Vs Krishna Gopal & Ors. (Civil Appeal No. 1878 of 2016).

5. Tinku K & Others —Vs- Union of India [WP (C) N0.26934 of 2022].

On the other hand the management has referred to the following decisions in support of its case and
contention:-

1. Jiban Krishna Mondal & Ors —vs- State of West Bengal reported in (2015) 12 SCC 74 (para 29).
2.State of Karnataka & Ors. —vs- Uma Devi (3) & Ors. reported kin (200™) 4 SCC 1 (para 15, 15 and 17).
3.Balwant Rai Saluja & Anr. —vs- Air India Ltd. & Ors. reported in (2014) 9 SCC 407 (para 83,87 and 89).
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The Hon’ble Supreme Court in Secretary, State of Karnataka & Ors. Vs- Uma Debi & Ors. (2006) 4 SCC 1
has been pleased to hold “public employment in a sovereign socialist secular democratic republic, has to be as set
down by the Constitution and the laws made thereunder. Our Constitutional scheme envisages employment by the
government and its instrumentalities on the basis of a procedure established in that behalf. Equality of opportunity is
the hallmark, and the Constitution has provided also for affirmative action to ensure that unequals are not treated
equals. Thus, any public employment has to be in terms of the constitutional scheme.

A sovereign government, considering the economic situation in the country and the work to be got down, is
not precluded from making temporary appointments or engaging workers on daily wages. But, a regular process of
recruitment or appointment has to be resorted to, when regular vacancies in posts, at a particular point of time are
filled up and the filling up of those vacancies cannot be done in a haphazard manner or based on patronage or other.
Regular appointment must be the rule.

Equality clause represented by Article 14 of the Constitution, Article 16 has specifically provided for
equality of opportunity in matters of public employment. Buttressing these fundamental rights, Article 309 provides
that subject to the provisions of the Constitution, Acts of the legislature may regulate the recruitment and conditions of
service of persons appointed to public services and posts in connection with the affairs of the Union or of a State. As a
part of the affirmative action recognized by Article 16 of the Constitution, Article 335 provides for special
consideration in the matter of claims of the members of the scheduled castes and scheduled tribes for employment.
The States have made Acts, Rules or Regulations for implementing the above constitutional guarantees and any
recruitment to the service in the State or in the Union is governed by such Acts, Rules and Regulations. The
Constitution does not envisage any employment outside this constitutional scheme and without following the
requirements set down therein.

In spite of this scheme, there may be occasions when the sovereign State or its instrumentalities will have to
employ persons, in posts which are temporary, on daily wages, as additional hands or taking them in without
following the required procedure, to discharge the duties in respect of the posts that are sanctioned and that are
required to be filled in terms of the relevant procedure established by the Constitution or for work in temporary posts
or projects that are not needed permanently. There is nothing in the Constitution which prohibits such engaging of
persons temporarily or on daily wages, to meet the needs of the situation. What is sought to be pitted against this
approach, is the so called equity arising out of giving of temporary employment or engagement on daily wages and the
continuance of such persons in the engaged work for a certain length of time. Such considerations can have only a
limited role to play, when every qualified citizen has a right to apply for appointment, the adoption of the concept of
rule of law and the scheme of the Constitution for appointment to posts. It cannot also be forgotten that it is not the
role of courts to ignore, encourage or approve appointments made or engagements given outside the constitutional
scheme. In effect, orders based on such sentiments or approach would result in perpetuating illegalities and in the
jettisoning of the scheme of public employment adopted by us while adopting the Constitution. The approving of such
acts also results in depriving many of their opportunity to compete for public employment.

The Hon’ble Supreme Court of India has been pleased to quote the following from the judgment that has
been passed by the Hon’ble Supreme Court in R.N. Nanjundappa vs T.Thimmaiha & Anrs (1972) 2 SCR 799-:

“Ratification or regularization is possible of an act which is within the power and province of the authority but there
has been some non-compliance with procedure or manner which does not can go to the root of the appointment.
Regularization cannot be said to be a mode of recruitment. To accede such proposition out be usage to introduce new
head of appointment in defence of rules or it might have the effect of setting usage naught the rules”

The Hon’ble Supreme Court has been pleased to consider State of Haryana Vs Piara Singh & Ors (1992) 3,
SCR 826, where the Hon’ble Supreme Court held “ordinarily speaking, the creation and abolition of posts is the
prerogative of executive. It is the executive again that lays down the conditions of service subject, of course, to a law
made by the appropriate legislature. This power to prescribe the conditions of service can be can be exercised either
by making rules under the proviso to Article 309 of the Constitution of (in the absence of such Rules) by issuing
Rules/ Instructions in exercised of its executive power. The Court comes into the picture only to ensure observance of
fundamental rights, statutory provision, rules and other instructions, if any, governing the condition of service”.

The Hon’ble Supreme Court has been pleased to consider another judgment passed by the Hon’ble Supreme
Court in Director, Institution of Management, Development, U.P. vs Smt Puspa Srivastava (1992) 3 SCR 712 where it
was held “since the appointment was on purely contractual and adhoc basis on consolidated pay for a fix period and
terminable without notice, when the appointment came to an end by efflux of time, the appointee had no right to
continue in the post and to claim regularisation in service in the absence of any role providing for regularisation after
the period of service. A limited relief for directing the appointee to be permitted with sympathetic consideration to be
continued in service till the end of concerned calendar year was issued. When the appointment was purely on adhoc
and contractual basis for a limited period on the expiry of that period right to remain in the post come to an end.”


https://indiankanoon.org/doc/367586/
https://indiankanoon.org/doc/211089/
https://indiankanoon.org/doc/1123043/
https://indiankanoon.org/doc/211089/
https://indiankanoon.org/doc/1113850/
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The Hon’ble Supreme has further been pleased to consider Ashwini Kumar —vs- State of Bihar (1996)
Supplementary (10) SCR 120 and where it was observed “So far as the question of confirmation of these employees
whose entry was illegal and void, is concerned, it is to be noted the question of confirmation or regularisation of any
irregularly appointed candidate would arise if the candidate concerned is appointed in an irregular manner or on adhoc
basis mean an available vacancy which is already sanctioned. If the initial entry itself is unauthorised and is not
against any sanction vacancy, question of regularising the incumbent on such a non-existing vacancy would never
survive for consideration and even if such purported regularisation or confirmation is given it would be an exercise in
futility.

Further, Uma Rani-vs - Registrar, Cooperative Societies and Ors.(2004) 7 SCC 112 was discussed and where
it was held when appointments were made in contravention of mandatory provisions of the Act and statutory rules
framed thereunder and by ignoring essential qualifications, the appointment would be illegal and cannot be regularised
by the State. That regularisation is not and cannot be a mode of recruitment by any state within the meaning of Article
12 of the Constitution of India or anybody or authority governed by a statutory Act or the Rules framed thereunder.
Regularisation further more cannot be give permanence to an employee whose service are adhoc in nature. It was also
held that the fact some persons had been working for a long time would not mean that they had acquired a right for
regularisation.”

The Hon’ble Supreme Court further held that while directing that appointments, temporary or causal, to be
regularised or made permanent, courts are swayed by the fact that the concerned persons has worked for some time
and in some cases for a considerable length of time. It is not as if the person who accepts an engagement either
temporary or casual in nature, is not aware of the nature of his employment. He accepts the employment with eyes
open. It may be true that he is not in a position to bargain —not at arm’s length - since he might have been searching
for some employment so as to eke out his livelihood and accepts whatever he gets. But on the ground alone it would
not have appropriate to jettison the constitutional scheme of appointment and to take view the person who has
temporarily or causal got employed should be directed to be continued permanently. By doing so it will be creating
another mode of appointment which is not permissible. If the Court were to void a contractual employment of this
nature on the ground that the parties who are not having equal bargaining power, that too would not enable the court
to grant any relief to the employees. A total embargo on such casual or temporary employment is not possible, given
the exigencies of administration and if imposed, only man that some people who at least got employment temporarily,
contractual or causally would not be getting even the employment when securing of such employment brings at least
some succor to them. After all, innumerable citizens of our vast country are in search of employment and one is not
compel to accept a casual or temporary employment if one incline to go in for such employment. It is in that context
that one has to proceed on the basis that employment was accepted fully knowing the nature of it and the consequence
following from it. In other works, even while accepting the employment, the persons concerned knows the nature of
his employment. It is not an appointment to a post in a real sense and the terms. The claim acquired by him in the post
in which he is temporarily employed or the interest in that post cannot be considered to be of such a magnitude as to
enable the cause of the procedure established, for making regular appointment to available post in the services of the
State. The theory of legitimate expectation cannot be successfully advanced by temporary, contractual or causal
employees”.

Let me decide the present case on the basis of the principle enunciated in the above decisions of the Hon’ble
Supreme Court.

Prima facie the claim statement and oral evidence of the workman do not reflect the workman was engaged
as an electrician by a contractor/service provider of the Bank, rather it shows that the workman was directly appointed
by the bank on casual basis to do work in various capacity in the post of Electrician, but he is not paid salary and
wages at per with other employees of the Bank. The workman is working under the control and directions of the Chief
Officer, Head Office, Planning and Development Department and overall under the control and supervision of Deputy
Chief Officer an Electrical Engineer of the Bank, but payment was made to him through a sham contractor named
M/s. M. Nath & Co.

Whereas Exhibit-M-2 shows union has raised a dispute before A.L.C. in respect of this workman claiming
his regularisation in Bank for working more than 18 years. It has also been alleged that the concerned workman was
engaged by bank through a sham contractor.

Exhibit-M-3 shows that such dispute was settled in between the workman and his employer M/s. M.Nath &
Co. as the employer agreed to pay Rs.88.30 paisa per day w.e.f. 01-06-2004 and other demands raised by the
Union/Workman in its representation dated 19-05-2004 was treated as dropped.

Exhibit-M-2 shows that UCO Bank had issued fresh terms of monthly payment to its contractor M/s. M.Nath
& Co. in view of wage settlement that took place before the A.L.C. and gave direction to the cotractor to pay
minimum wage of Rs.88.30 per day to the workers engaged by it for working in the establishment of the Bank. It
further shows Bank gave direction to the contractor to furnish copy of payment document along with monthly bills.
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Such document leave no room for doubt Sri Ranjan Nath was an employee of M/s. M.Nath & Co. to whom contractor
for operation and maintenance for D.G.Set and operation of LT Switches etc. At 16-A, B.T. M.Sarani, Kolkata was
given.

From the evidence of W.W. 1 it is seen that he is engaged as Electricians cum Generator Operator at UCo
Bank and he is required to work in different branches of the Bank. He has been working against the permanent
vacancies created due to promotion, retirement and transfer of Sri Salil Bose, Sri Satyen Dutta, Sri Sukumar
Ghosh, Sri Sudhir Pal and Aditya Sen. There are two permanent Electricians namely Sri Satyen Dutta and Sri
Kabir Das posted in the said office and who are paid Rs.15,000/-/- to Rs16,000/- per month and whereas they are
paid Rs.2,649/- per month. That he has been working in the bank since 1985 while other contractor employees
were working for more than 18 years. He has stated that duty chart is prepared by the bank officers. He has also
stated that salary was increased on regular basis and paid through vouchers by Bank. Bank used to maintain their
Attendance Register. They work under the control of the bank’s Engineer. He categorically denied to be an
employee of M/s. M.Nath & Co.

They entered into the services of the bank after their license was verified by the bank and after interview
taken by the bank. They have been engaged by the bank directly. Therefore, he has prayed for his regularization
and absorption in the regular post of the bank.

The nature of work performed by him is not a seasonal in nature rather it is perennial in nature. He has been
categorized as semi-skilled workman of the Bank in bipartite settlement executed between the management of the
Bank and the Union.

Sri Tarun Sen, M.W.-1, Chief Manager (Engineer), Zonal Office, UCo Bank in his evidence stated that the
workman who has espoused the present dispute was and is the employee of M/s. M. Nath & Co. That Bank has no
control, authority and supervision over any person engaged by the contractors who was entrusted to carry out the
contract job of operation and maintenance of A.C. Plant, Generator Set and electricity. Conciliation proceeding
was held before the A.L.C., (Central) Calcutta between M/s. M. Nath & Co. and its employee on 09-08-2004 with
regard to minimum wages.

He has stated the Bank takes Registration Certificate from A.L.C. if the labour contractors engaged by the
Bank is more than 20. Contract labouers of the contractor of the UCO Bank are working as Electricians,
Electrician-cum-Generator Operator. He has stated without seeing the office record that after the retirement and
promotion of Salil Bose, Sudhir Pal, Paritosh Roy and M.R. Dutta who were working as Electrician cum
Generator Operator the bank introduced contract labour system.

During cross examination he stated that electric maintenance, maintenance of A.C. Plant and operator and
maintenance of Generator Set is required for maintenance of the office and contractors are engaged for doing such
work which are not perennial in nature.

Exhibit- M-1, Exhibit-M-2, M-3, Exhibit-W-8, W-10, W-11, W-12 , W-18, W-19 and W-20 prima
facie show that M/s. M. Nath & Co. was engaged by UCo Bank for operation of D.G. Set and its maintenance and
services, maintenance/operation of all electrical fittings and wiring and LT switches operation at.

Those docuements further prove that union had raised an industrial dispute before the A.L.C.
(central), Kolkata on 27-11-2003 for absorption and regularization of the concerned workman in the bank for
working for more than 18 years under a sham contractor. Such dispute was ended with execution of
Memorandum of Settlement before the A.L.C. and where the contractor employer M/s. M.Nath & Co. was
directed to pay minimum wages to which the workman was entitled. It further shows the workman on execution
of such settlement had dropped all his other demands including regularization. Therefore, it appears the
concerned workman was not directly engaged by the Bank on contractual basis as alleged by him, rather he was
an employee of the contractor of the Bank.

No doubt Exhibit-W-22 shows that bank used to pay certain amount on certain days to Sri Ranjan Nath for
cleaning the toilet and not on regular basis. The Exhibit-W-21 appears to be an information slip addressed to the
Security Officer of the bank seeking permission to allow SriRanjan Nath, an Electrician to do certain fitting
works of fan in the record room of the bank. Then question arises, if the workman is an Electrician of the Bank as
claimed by him in his oral evidence then it is not known how he was paid occasionally by bank for cleaning the
toilets. Further, a question arises if the workman was recruited by the bank as alleged by him then it is not know
why the bank official had to inform the Security Officer for his entry into the record room for carrying out repair
works of the fans. Those documents further prove that Sri Ranjan Nath being an employee of the contractor of
the bank engaged as an Electrician also used to render casual nature of job of a Sweeper to the bank.

The Exhibit-W-3 appears to be the Memorandum of Settlement dated 31-01-1979 vide which the bank had
absorbed 13 persons in different categories like clerical and subordinate posts w.e.f. 02-02-1979, but it does not
disclose those absorbed persons were employees of contractors of the Bank.
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Exhibit-W-5 appears to be memo of Central Bank of India dated 31-12-1987 in respect of appointment of one
Sri Shyamal Kar was appointed as Plant Operator / Helper in subordinate cadre, but this Tribunal is not inclined
to consider those documents as it appears to be the photocopy and without any authenticity of the same, that it
was indeed issued by the Central Bank.

Exhibit-W-6 appears to be appointment letter dated 16-12-2018 issued by the United Commercial Bank
appointing Peon cum Generator Operator. This being a photocopy and not being an authentic document this
Tribunal declined to take into consideration of the same.

Now, law is settled with regard to claim made by the contractor labours for their absorption in regular post,
they have to prove that they were engaged to do perennial nature of core work in the establishment of the
principal employer. The work done by them is not temporary or seasonal in nature. They discharge their duty in
the establishment of the principal employer under the direct supervision and control of the principal employer, or
the principal employer has the authority to take disciplinary action against them and has authority to dismiss them
from the service.

It is a matter of common knowledge the core function of the bank is receiving money, keeping money of the
customers and lending money. Therefore, it appears that contractors were/are engaged to provide incidental
services of maintenance of electricity, Generator Set, A.C. Plants.

From the above documents it is seen the Bank used to get all services which is incidental to its business done
through its contractors/service providers’ employees. The concerned workman was employed by the contractor to
do the job of a generator operator etc. His salary was paid by the contractor and who used to raise bills and submit
before the Bank along with Log book in case of overtime allowance. No cogent and satisfactory evidence have
come on record to show that bank indeed used to supervise the work of the workman and the bank has/had the
authority to dismiss the workman.

It is admitted fact that the contractor had less than 20 employees working for it at the relevant time.
Therefore, in view of provision of section 1 (4) (a) read with section 12 of the CLRA Act, the contractor need not
obtain license for supply of employees to the principal employer. Therefore, question of obtaining license under
the Act by the contractor does not arise.

However, Exhibit-W-11 shows that UCo. Bank have engaged more than 32 contractors to do different nature
of works such as plumbing, lift installation, electrification works, comprehensive maintenance work, maintenance
of A.C. machines and maintenance of the same, internal electric works, operation of D.G.Set, HT and Lt, OCB
and water pump, maintenance of the same, electric maintenance works, telecom maintenance works, repair and
renovation of building, by engaging more than 20 contractor employees in different offices which are not related
to the core function of the bank. Exhibit ~-W-11 further shows that bank was already a registered establishment
under CLRA Act.

Therefore, it is seen the concerned workman was engaged by contractor having less than 20 employees at the
relevant time and question of obtaining licence by it under CLRA Act does not arise. On the other hand the Bank
having engaged more than 32 contractors to do different kind of jobs at its different establishments it was/is duly
registered under the CLRA Act.

It is worth to mention here that no material whatsoever has come from the side of the Union or workman, that
bank is a notified establishment under section 10 of the CLRA Act. In that case the bank is not prevented from
engaging contractor labour under the Act to get its incidental/non-core work done through contractors’
employees.

Further, the Union has failed to produce any document to prove that the workman is/was working against the
sanctioned vacant post.

Nothing has come on record that a contract between the principal employer and the contractor employer to be
sham, nominal or merely a camouflage to deprive contractor’s employee with permanent job and employment
benefits. More so, no evidence has come on record to show under which officer of the bank the concerned
workman used to work or under whose direction he used to discharge his duty/work. Therefore, it is seen that
bank had no control over the employees of the contractor. Nothing has come on record to show that Bank has
power to dismiss them from service after holding domestic enquiry. In fact, it has come on record salary is paid
to the concerned workman by the contractors.

The work of an Electrician cannot be said to be perennial in nature. His service is required only as and when
some fault occurs in the system. The nature of his job is not like that of a regular staff of Bank. So the job of an
Electrician cannot be said to be perennial in nature.

Further, union failed to produced documents or examine Sri Salil Bose, Sri Sudhir Pal, Sri Paritosh Roy, Sri
Kabir Das, Sri Satyen Dutta, and M.R.Dutta before this Tribunal to prove indeed they were permanent regular
employees of the bank in subordinate cadre and they used to discharge the functions of Electricians, A.C. Plant
Operator, DG Set Operator and Pump Operator or on their transfer, retirement or on promotion vacancy was
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created and against such vacancy the bank instead of filling up the post by regular recruitment got the work done
through contractors. The union miserably failed to produce documents to show there is sanctioned posts in the
bank in respect of D.G.Set operator and the post is still lying vacant.

In view of Uma Debi (supra) that no regularization or absorption of contractors’ employee can be made, no
matter how long he might have worked and that too without following the recruitment policy and recruitment
rules. The regularisation cannot be a mode of recruitment.

In view of the above, this Tribunal holds the workman being an employee of contractor employer cannot
claim regularisation and absorption in the service of the bank and that too against non-existence post. This Tribunal
does not find any merit in the reference. Accordingly the reference No. 31 of 2004 is dismissed. Award of dismissal is
passed.

K. D. BHUTIA, Presiding Officer
e faeett, 19 s, 2023
F. A 1218.—=Effe fdare IAIFTH 1947 (1947 & 14) B GRT 17 & ATV H Bl
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[€. Ual-12011/45/2004- 318 3R (-11)]
AT, 37 Ao

New Delhi, the 19th July, 2023

S.0. 1218.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.28/2004) of the Cent.Govt.Indus.Tribunal-cum-Labour Court Kolkata
as shown in the Annexure, in the industrial dispute between the management of UCO Bank and their workmen.

[No. L-12011/45/2004- IR(B-II)]

SALONI, Dy. Director

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL AT KOLKATA
Present : Justice K. D. Bhutia, Presiding Officer
REF. NO. 28 OF 2004
Parties : Employers in relation to the management of
UCo Bank.
AND
Their Workmen

Appearance :

On behalf of UCo Bank : Sri Pradip Kumar Upadhaya, Manager (Law).

On behalf of the Contractor M/s.Swapan Electrical Works: Absent

On behalf of the Contractor M/s. M. Nath & Co.: Absent

On behalf of the Union: Sri Ahok Kumar Panigrahi Authorised Representative

Dated: 15th June, 2023
AWARD

By Order No L-12011/45/2004 (IR)(B-I1) dated 19-07-2004, the Government of India, Ministry of Labour in
excise of the power conferred under sub section 1(d) and 2(A) of section 10 of the Industrial Dispute Act, 1947 has
referred the following dispute for adjudication by this Tribunal: —

“Whether there is any relationship of employer and employees between the management of UCO Bank and
Mr. Sukumar Das, Sanjeeb Shaw and Mr. Nemai Ghosal working under the contractors M/s. M. Nath & Co. and M/s.
Swapan Electric Works at UCo Bank, Head Office, Kolkata? If so, whether they are entitled for regularisation of their
service in UCO Bank? If not, what relief they are entitled to?”

The facts that are necessary for determination of the above issue in gist is that UCo Bank has engaged M/s.
M.Nath & Co. and M/s. Swapan Electric Works, service providers for carrying out electrical works, maintaining of
electric equipment, effecting minor repairs of electric fixtures and appliances, for running and maintaining Air
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Conditioning Plant at its Head Office. Therefore, those two contractors engaged the concerned workmen mentioned in
the reference order as Electrician cum A.C Plant Operator/Helper, Generator Operator and for doing electric
maintenance works, operation of Generator Set, Pump Set and Air Conditioning Plant.

It is the claim of the Union/workmen that they have been performing the job of operation and routine
maintenance of the Central Air Conditional Plants and electrical maintenance in the establishment of the Bank for last
18 years. That they have been engaged by the Bank through the contractors in place of regular employee in the post of
Electrician, Electrician cum Air Conditioning Plant Operator/Helper against the vacancy that had arisen due to
retirement, promotion and transfer of regular staff. The nature of work discharged by them is semi-skilled in nature.
The job which they performed is of perennial in nature and integral part of the bank.

Normal routine or function of the Bank would be jeopardized if the nature of work performed by them is
discharged by a normal contract labours. They are semi-skilled workmen having vast technical experience. That they
have been engaged by the Bank for doing perennial nature of job through sham contractors. That Bank had earlier
absorbed Sri M. Majumder and Sri Parmananda Behera, contractor employees in the post of Clerk and Gardener cum
Farash on the basis of an agreement dated 31-01-1979. That they have also alleged, the contractor whom the Bank
have engaged do not have license as required under section 12 of Contractor Labours (Regulation and Abolition) Act,
1970 (hereinafter called as “CLRA Act”). Similarly, the UCo Bank too is not a registered establishment under section
7 of the CLRA Act. Therefore, the Bank has no authority to engage any contractor or engage any contractor labour to
do its perennial nature of core jobs. Therefore, the union and workmen have prayed for absorption and regularization
of the above three persons as regular employee of UCo Bank in view of the bipartite settlement dated 19-10-1966
which provides that Electrician and A.C. Plant Operator/ Helper as semi-skilled workmen and in the subordinate cadre
of the Bank employees.

On the other hand the management of the Bank in its written statement has alleged the schedule of reference
itself describe those three workmen as an employees of its contractor/service providers. Such fact ipso facto proves
those workmen were never engaged by the Bank. There exit no relationship of employer and employees between the
Bank and those six workmen.

It has further alleged that the Union which has espoused the dispute on behalf of the contractors’ workmen,
have no authority to raise dispute in respect of employees who are not regular employees of the Bank. It has also
contended that those service providers through whom those employees were engaged in its establishment to do the job
of electrician and operation and maintenance of A.C. Plant, Generator Set, Pump Set etc. have less than twenty
employees and as such they were/are not required to obtain license under section 12 of the CLRA Act.

That no notification under section 10 of the CLRA Act, has been issued in respect of the establishment of the
Bank, prohibiting it to engage any contractor laborers. It has also contended that Bank having engaged more than 20
contractor employees at its different establishments it has duly registered itself under section 7 of the CLRA Act,
1970.

It has also contended, the management of UCo Bank, utilized the services of those two contractors for
temporary jobs to ensure operation and routine maintenance of the bank’s A.C. Plant and Generator Set and also
fixing tube lights, holders, switches etc. The management of the Bank make payment to the contractors and who in
turn make payment to its employees the applicable rate of minimum wages. For extra work, additional payment is
made on production of Log Book. Those employees are not under the control of the Bank. There is no sanctioned post
for Electrician, generator operator and Air Conditioner Plant Operator in the Bank. Further without following the
recruitment procedure the contractor workmen cannot be absorbed in the category of regular employees. Accordingly,
the Bank has prayed for dismissal of the reference.

The record shows that contractor employers/service provider have failed to appear and filed their written
statement and as such they have been proceeded exparte.

The Union has examined Sri Sanjib Shaw as W.W.no.1.

From the side of the workmen as many as 16 documents have been produced and which have been marked as
Exhibit W-1 to W-16 on formal proof being dispensed with on 10-04-2007.

The management has examined Sri Tarun Sen, Chief Manager (Engineer) as M.W.1. Four documents have
been marked as ExhibitM-1 to M-4 on formal proof being dispensed with on 10-04-2007.

Representative of the union/workmen has referred to the following decisions in support of their contention
and claim statement;

1. Mukund Ltd. —vs- Mukund Staff and Officers’ Association. 2004, LAB.I.C. 2791.

2. Guijarat Electricity Board, Thermal Power Station, Ukai, Gujarat —vs- Hind Mazdoor Sabha (1995
SOL Case No.234).
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3. Maharashtra State Road Transport Corporation Vs Casteribe Rajya Parivahan Karmchari
Sanghatana (Maharashtra SRTC) [(2009) 8 SCC 558].

4, Oil and Natural Gas Corporation Vs Krishna Gopal & Ors. (Civil Appeal No. 1878 of 2016).

5. Tinku K & Others —Vs- Union of India [WP (C) N0.26934 of 2022].

On the other hand the management has referred to the following decisions in support of its case and
contention:-

1. Jiban Krishna Mondal & Ors —vs- State of West Bengal reported in (2015) 12 SCC 74 (para 29).
2. State of Karnataka & Ors. —vs- Uma Devi (3) & Ors. reported kin (200") 4 SCC 1 (para 15, 15 and 17).
3. Balwant Rai Saluja & Anr. —vs- Air India Ltd. & Ors. reported in (2014) 9 SCC 407 (para 83,87 and 89).

The Hon’ble Supreme Court in Secretary, State of Karnataka & Ors. Vs- Uma Debi & Ors. (2006) 4 SCC 1
has been pleased to hold “public employment in a sovereign socialist secular democratic republic, has to be as set
down by the Constitution and the laws made thereunder. Our Constitutional scheme envisages employment by the
government and its instrumentalities on the basis of a procedure established in that behalf. Equality of opportunity is
the hallmark, and the Constitution has provided also for affirmative action to ensure that unequals are not treated
equals. Thus, any public employment has to be in terms of the constitutional scheme.

A sovereign government, considering the economic situation in the country and the work to be got down, is
not precluded from making temporary appointments or engaging workers on daily wages. But, a regular process of
recruitment or appointment has to be resorted to, when regular vacancies in posts, at a particular point of time are
filled up and the filling up of those vacancies cannot be done in a haphazard manner or based on patronage or other.
Regular appointment must be the rule.

Equality clause represented by Article 14 of the Constitution, Article 16 has specifically provided for
equality of opportunity in matters of public employment. Buttressing these fundamental rights, Article 309 provides
that subject to the provisions of the Constitution, Acts of the legislature may regulate the recruitment and conditions of
service of persons appointed to public services and posts in connection with the affairs of the Union or of a State. As a
part of the affirmative action recognized by Article 16 of the Constitution, Article 335 provides for special
consideration in the matter of claims of the members of the scheduled castes and scheduled tribes for employment.
The States have made Acts, Rules or Regulations for implementing the above constitutional guarantees and any
recruitment to the service in the State or in the Union is governed by such Acts, Rules and Regulations. The
Constitution does not envisage any employment outside this constitutional scheme and without following the
requirements set down therein.

In spite of this scheme, there may be occasions when the sovereign State or its instrumentalities will have to
employ persons, in posts which are temporary, on daily wages, as additional hands or taking them in without
following the required procedure, to discharge the duties in respect of the posts that are sanctioned and that are
required to be filled in terms of the relevant procedure established by the Constitution or for work in temporary posts
or projects that are not needed permanently. There is nothing in the Constitution which prohibits such engaging of
persons temporarily or on daily wages, to meet the needs of the situation. What is sought to be pitted against this
approach, is the so called equity arising out of giving of temporary employment or engagement on daily wages and the
continuance of such persons in the engaged work for a certain length of time. Such considerations can have only a
limited role to play, when every qualified citizen has a right to apply for appointment, the adoption of the concept of
rule of law and the scheme of the Constitution for appointment to posts. It cannot also be forgotten that it is not the
role of courts to ignore, encourage or approve appointments made or engagements given outside the constitutional
scheme. In effect, orders based on such sentiments or approach would result in perpetuating illegalities and in the
jettisoning of the scheme of public employment adopted by us while adopting the Constitution. The approving of such
acts also results in depriving many of their opportunity to compete for public employment.

The Hon’ble Supreme Court of India has been pleased to quote the following from the judgment that has
been passed by the Hon’ble Supreme Court in R.N. Nanjundappa vs T.Thimmaiha & Anrs (1972) 2 SCR 799-:

“Ratification or regularization is possible of an act which is within the power and province of the authority but there
has been some non-compliance with procedure or manner which does not can go to the root of the appointment.
Regularization cannot be said to be a mode of recruitment. To accede such proposition out be usage to introduce new
head of appointment in defence of rules or it might have the effect of setting usage naught the rules”

The Hon’ble Supreme Court has been pleased to consider State of Haryana Vs Piara Singh & Ors (1992) 3,
SCR 826, where the Hon’ble Supreme Court held “ordinarily speaking, the creation and abolition of posts is the
prerogative of executive. It is the executive again that lays down the conditions of service subject, of course, to a law
made by the appropriate legislature. This power to prescribe the conditions of service can be can be exercised either
by making rules under the proviso to Article 309 of the Constitution of (in the absence of such Rules) by issuing
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Rules/ Instructions in exercised of its executive power. The Court comes into the picture only to ensure observance of
fundamental rights, statutory provision, rules and other instructions, if any, governing the condition of service”.

The Hon’ble Supreme Court has been pleased to consider another judgment passed by the Hon’ble Supreme
Court in Director, Institution of Management, Development, U.P. vs Smt Puspa Srivastava (1992) 3 SCR 712 where it
was held “since the appointment was on purely contractual and adhoc basis on consolidated pay for a fix period and
terminable without notice, when the appointment came to an end by efflux of time, the appointee had no right to
continue in the post and to claim regularisation in service in the absence of any role providing for regularisation after
the period of service. A limited relief for directing the appointee to be permitted with sympathetic consideration to be
continued in service till the end of concerned calendar year was issued. When the appointment was purely on adhoc
and contractual basis for a limited period on the expiry of that period right to remain in the post come to an end.”

The Hon’ble Supreme has further been pleased to consider Ashwini Kumar —vs- State of Bihar (1996)
Supplementary (10) SCR 120 and where it was observed “So far as the question of confirmation of these employees
whose entry was illegal and void, is concerned, it is to be noted the question of confirmation or regularisation of any
irregularly appointed candidate would arise if the candidate concerned is appointed in an irregular manner or on adhoc
basis mean an available vacancy which is already sanctioned. If the initial entry itself is unauthorised and is not
against any sanction vacancy, question of regularising the incumbent on such a non-existing vacancy would never
survive for consideration and even if such purported regularisation or confirmation is given it would be an exercise in
futility.

Further, Uma Rani-vs - Registrar, Cooperative Societies and Ors.(2004) 7 SCC 112 was discussed and where
it was held when appointments were made in contravention of mandatory provisions of the Act and statutory rules
framed thereunder and by ignoring essential qualifications, the appointment would be illegal and cannot be regularised
by the State. That regularisation is not and cannot be a mode of recruitment by any state within the meaning of Article
12 of the Constitution of India or anybody or authority governed by a statutory Act or the Rules framed thereunder.
Regularisation further more cannot be give permanence to an employee whose service are adhoc in nature. It was also
held that the fact some persons had been working for a long time would not mean that they had acquired a right for
regularisation.”

The Hon’ble Supreme Court further held that while directing that appointments, temporary or causal, to be
regularised or made permanent, courts are swayed by the fact that the concerned persons has worked for some time
and in some cases for a considerable length of time. It is not as if the person who accepts an engagement either
temporary or casual in nature, is not aware of the nature of his employment. He accepts the employment with eyes
open. It may be true that he is not in a position to bargain —not at arm’s length - since he might have been searching
for some employment so as to eke out his livelihood and accepts whatever he gets. But on the ground alone it would
not have appropriate to jettison the constitutional scheme of appointment and to take view the person who has
temporarily or causal got employed should be directed to be continued permanently. By doing so it will be creating
another mode of appointment which is not permissible. If the Court were to void a contractual employment of this
nature on the ground that the parties who are not having equal bargaining power, that too would not enable the court
to grant any relief to the employees. A total embargo on such casual or temporary employment is not possible, given
the exigencies of administration and if imposed, only man that some people who at least got employment temporarily,
contractual or causally would not be getting even the employment when securing of such employment brings at least
some succor to them. After all, innumerable citizens of our vast country are in search of employment and one is not
compel to accept a casual or temporary employment if one incline to go in for such employment. It is in that context
that one has to proceed on the basis that employment was accepted fully knowing the nature of it and the consequence
following from it. In other works, even while accepting the employment, the persons concerned knows the nature of
his employment. It is not an appointment to a post in a real sense and the terms. The claim acquired by him in the post
in which he is temporarily employed or the interest in that post cannot be considered to be of such a magnitude as to
enable the cause of the procedure established, for making regular appointment to available post in the services of the
State. The theory of legitimate expectation cannot be successfully advanced by temporary, contractual or causal
employees”.

Let me decide the present case on the basis of the principle enunciated in the above decisions of the Hon’ble
Supreme Court.

It is undisputed fact that all the three workmen named in the reference order were engaged by two
contractor/service providers of the Bank namely M/s. M. Nath & Co. and M/s. Swapan Electric Works.

From the evidence of W.W. 1 it is seen that he and Sri Nemai Ghosal are engaged as AC plant operator and
Sri Sukumar Das is engaged as Electricians cum Generator Operator at UCo Bank India Exchange Place office.
They were/have been working against the permanent vacancies created due to promotion, retirement and transfer
of Sri Salil Bose, Sri Kabir Das and Sri Satyen Dutta. There are two permanent Electricians posted in the said
office and who are paid Rs.6,000/- to Rs.,7,000/- per month and whereas they are paid Rs.2,649/- per month. That
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he has been working in the bank since 1998 while other contractor employees were working for more than 18
years. He has stated that duty chart is prepared by the bank officers. He has also stated that salary was increased
on regular basis and paid through vouchers by Bank. Bank used to maintain their Attendance Register. They work
under the control of the bank’s Engineer.

He has further stated they do not work under any contractor named M/s. M. Nath & Co. and M/s. Swapan
Electric Works. They entered into the services of the bank after their license was verified by the bank and after
interview taken by the bank. They have been engaged by the bank directly. Therefore, he has prayed for
regularization and absorption of all three workmen who have espoused the dispute in the regular post of the bank.

The nature of work performed by them is not a seasonal in nature rather it is perennial in nature. They have
been categorized as semi-skilled workmen of the Bank in bipartite settlement executed between the management
of the Bank and the Union. That they are no more in service since 2018.

Sri Tarun Sen, M.W.-1, Chief Manager (Engineer), Zonal Office, UCo Bank in his evidence stated that these
workmen who have espoused the present dispute were and are the employees of M/s. Swapan Electric Works and
Mr. M. Nath & Co. That Bank has no control, authority and supervision over any person engaged by the
contractors who was entrusted to carry out the contract job of operation and maintenance of A.C. Plant, Generator
Set and electricity. Conciliation proceeding was held before the A.L.C., (Central) Calcutta between M/s. Swapan
Electric Works and M/s. M.Nath & Co. and their employees on 09-08-2004 with regard to minimum wages.

During cross examination he expressed his ignorance about whether the contractors engaged by the bank are
the licensed contractors under CLRA Act or not, whether bank is a registered establishment under the said Act.
Further, he has stated that without seeing the official records he was unable to say whether those workmen
working under the contractors were/are paid minimum wages or not or whether those persons were engaged by
the bank through contractors against a permanent vacancy or that whether there is a valid contract between the
bank and those contractors or not.

Exhibit-W-3, W-6, W-7, W-8, W-9, W-10, W-14, and W-15, prima facie shows that M/s. M. Nath
& Co. and M/s. Swapan Electric Works were engaged by UCo Bank for electrical maintenance work on third
floor area common passage of first and second floor staircase and lift and for operation and routine maintenance
of five unit of central A.C. Plant at its office at third floor India Exchange Place, Kolkata. Exhibit-W-1 and
Exhibit-M-5 prima facie show, union had raised an industrial dispute before the A.L.C. (central), Kolkata on 27-
11-2003 on the basis of the order passed by the Hon’ble High Court in W.P. N0.378 of 2000 on 22-05-2001,
where the Hon’ble High Court declined to entertain the application made by Sri Uttam Kumar Seal for his
absorption and regularisation in the bank and where the Union has admitted that those three workmen named in
the reference order were indeed the employees of M/s. M. Nath & Co. and M/s. Swapan Electric Works, two
contractors of UCo Bank. Those two exhibited documents further show the union has raised the dispute before
A.L.C. (Central) in respect of those three employees demanding their regularization alleging that they have been
shown as an employee of sham contractors by the management of the Bank. Those employees are working for the
bank for more than 18 years. Exhibit-M-4 shows such dispute was ended in settlement after the wage of workman
Sri Sukumar Das was fixed at the rate of Rs.88.30 per day. That he dropped his other demands made against his
employer M/s. M.Nath & Co. in his representation dated 19-05-2004.

The Exhibit-W-2 appears to be the Memorandum of Settlement dated 31-01-1979 vide which the bank had
absorbed 13 persons in different categories like clerical and subordinate posts w.e.f. 02-02-1979, but it does not
disclose those absorbed persons were employees of contractors of the Bank.

Exhibit-W-3 appears to be petition of Swapan Electric Works dated 16.04.2003 to the A.L.C. informing
about revision of wages of its employees working for UCO Bank

Exhibit-W-4 appears to be memo of Central Bank of India dated 31-12-1987 in respect of appointment of one
Sri Shyamal Kar was appointed as Plant Operator / Helper in subordinate cadre, but this Tribunal is not inclined
to consider those documents as it appears to be the photocopy and without any authenticity of the same, that it
was indeed issued by the Central Bank.

Exhibit-W-4/1 appears to be appointment letter dated 16-12-2018 issued by the United Commercial Bank
appointing Peon cum Generator Operator. This being a photocopy and not being an authentic document this
Tribunal declined to take into consideration of the same.

Now, law is settled with regard to claim made by the contractor labours for their absorption in regular post
they have to prove that they were engaged to do perennial nature of core work in the establishment of the
principal employer. The work done by them is not temporary or seasonal in nature. They discharge their duty in
the establishment of the principal employer under the direct supervision and control of the principal employer, or
the principal employer has the authority to take disciplinary action against them and has authority to dismiss them
from the service.
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It is a matter of common knowledge the core function of the bank is receiving money, keeping money of the
customers and lending money. Therefore, it appears that contractors were/are engaged to provide incidental
services of maintenance of electricity, Generator Set, A.C. Plants.

The witness of the union in his evidences has stated that they were interviewed, their licenses were checked
by the bank official and thereafter they were verbally asked by the bank official to report for the duty. But
Exhibit-W-6 & W-7 prove that they are the employees of contractors.

Thus, Exhibit- M-5, M-2, M-3 and Exhibit-M-1 leaves no room for doubt that three concerned workmen
are/were employees of M/s. M.Nath & Co., and M/s. Swapan Electric Works contractor/service provider engaged
by the bank for electric maintenance works and for maintenance of five A.C. units and they were not directly
engaged by the Bank on contractual basis. Those employees were under the direct employment of the contractors.

From the above documents it is seen the Bank used to get all services which is incidental to its business done
through its contractors/service providers’ employees. Those employees were employed by the contractors to do
the job of electrician and A.C. Plant Operator. Their salary was paid by the contractor and who used to raise bills
and submit before the Bank along with Log book in case of overtime allowance. No cogent and satisfactory
evidence have come on record to show that bank indeed used to supervise the work of those workmen and the
bank has/had the authority to dismiss those workmen.

It is admitted fact that both the contractors had less than 20 employees working for them at the relevant time.
Therefore, in view of provision of section 1 (4) (a) read with section 12 of the CLRA Act, those two contractors
need not obtain license for supply of employees to the principal employer. Therefore, question of obtaining
license under the Act by those two contractors do not arise.

However, Exhibit-W-12 shows that UCo. Bank have engaged more than 32 contractors to do different nature
of works such as plumbing, lift installation, electrification works, comprehensive maintenance work, maintenance
of A.C. machines and maintenance of the same, internal electric works, operation of D.G.Set, HT and Lt, OCB
and water pump, maintenance of the same, electric maintenance works, telecom maintenance works, repair and
renovation of building, by engaging more than 20 contractor employees in different offices which are not related
to the core function of the bank. Exhibit ~-W-12 further shows that bank was already a registered establishment
under CLRA Act.

Therefore, it is seen the concerned workmen were engaged by contractors having less than 20 employees at
the relevant time and question of obtaining licences by them under CLRA Act do not arise. On the other hand the
Bank having engaged more than 32 contractors to do different kind of jobs at its different establishments it was/is
duly registered under the CLRA Act.

It is worth to mention here that no material whatsoever has come from the side of the Union or workmen, that
bank is a notified establishment under section 10 of the CLRA Act. In that case the bank is not prevented from
engaging contractor labour under the Act to get its incidental/non-core work done through contractors’
employees.

Further, the Union has failed to produce any document to prove that those three workmen are/were working
against the sanctioned vacant posts.

Exhibit-W-8 and W-9 show, the principal employer had supplied the schedule of work to be done by the
contractor and it was the contractor to get the work done as per the schedule given by the bank. Therefore, it is
seen that the principal employer had no control over the work to be done by the contractor or by his employees
and which prove the contractor’s employees were not under the control of the management of the bank or their
work was supervised by the authority of the bank.

Nothing has come on record that a contract between the principal employer and the contractor employer be
sham, nominal or merely a camouflage to deprive contractor’s employees with permanent job and employment
benefits. More so, no evidence has come on record to show under which officer of the bank those employees used
to work or under whose direction they used to discharge their duty/work. Therefore, it is seen that bank had no
control over the employees of the contractors. Nothing has come on record to show that Bank has power to
dismiss them from service after holding domestic enquiry. In fact, Exhibit-M-5, W-6 and W-7 prima facie prove
salary is not paid to those concerned workmen by the bank but by the contractors.

The work of an Electrician cannot be said to be perennial in nature. Their service is required only as and
when there is a fault occurs in the system. The nature of their job is not like that of a regular staff of Bank. Even
the job of an A.C. Plant operator cannot be said to be perennial in nature as during winter season there is no need
to operate AC plant. So the job of AC plant operator and electrician cannot be said to be perennial in nature, but
necessary and for which purpose such service appears to have been sourced out to private contractors by the
Bank.
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Further, union failed produced documents or examine Sri Salil Bose, Sri Satyen Dutta and Sri Kabir Das
before this Tribunal to prove indeed they were permanent regular employees of the bank in subordinate cadre and they
used to discharge the functions of Electricians and A.C. Plant Operator or on their transfer, retirement or promotion
vacancy was created at India Exchange Place Office of the Bank and against such vacancy the bank instead of filling
up the post by regular recruitment got the work done through contractors. The union miserably failed to produce
documents to show there is sanctioned posts in the bank in respect of the work done by the concerned contractors’
employees and those posts are still lying vacant.

It is worth to mention here along with this reference case the Tribunal has disposed of other five cases filed
by the same union of the bank seeking the same relief in respect of 15 contractor employees and in all those cases the
union has mentioned names of those three persons as permanent employees of bank and on their retirement,
promotion and transfer post of Electrician, A.C. Plant Operator, DG Set Operator, Pump Operator, Water Treatment
Plant Operator etc. are lying vacant and which the bank has failed to fill up by way of regular recruitment.

So, here a question arises, how those 15 workmen could claim regularization and absorption against few
number of vacancies in the concerned post? For the sake of argument even if we assume indeed there are three
permanent posts for the above mentioned job lying vacant still it is not known how 15 persons could claim
permanency against three vacant posts.

Be that as it may, in view of Uma Debi (supra) that no regularization or absorption of contractors” employee
can be made, no matter how long they might have worked and that too without following the recruitment policy
and recruitment rules. The regularisation cannot be a mode of recruitment.

In view of the above, this Tribunal holds the workmen being the employees of contractor employers cannot
claim regularisation and absorption in the service of the bank and that too against non-existence post. This Tribunal
does not find any merit in the reference. Accordingly the reference No. 28 of 2004 is dismissed. Award of dismissal is
passed.

K. D. BHUTIA, Presiding Officer
T2 faeeft, 19 e, 2023

F. oM. 1219.—3ifd faare a9 1947 (1947 BT 14 ) B ORI 17 & AR H Dl
WBR TR S & ydeas, dag Fasd! ok 96 HeRr & 4 ardy § fifde sheifie fag
H Bl WRER AEfS BT/ 57 I diadbdl & udre (29/2004) THTRIG B ¢ |

[6. TA-12011/44/2004-31T8 R (d-11)]
AT, 3T Faerd

New Delhi, the 19th July, 2023

S.0. 1219.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.29/2004) of the Cent.Govt.Indus.Tribunal-cum-Labour Court Kolkata
as shown in the Annexure, in the industrial dispute between the management of UCQO Bank and their workmen.

[No. L-12011/44/2004- IR(B-I1)]
SALONI, Dy. Director
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL AT KOLKATA
Present : Justice K. D. Bhutia, Presiding Officer.
REF. NO. 29 OF 2004
Parties : Employers in relation to the management of
UCo Bank.
AND
Their Workmen

Appearance :
On behalf of UCo Bank : Sri Pradip Kumar Upadhyay, Manager (Law).
On behalf of the Contractor M/s.Swapan Electrical Works: Absent
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On behalf of the Contractor M/s. M. Nath & Co. . Absent
On behalf of the Union  : Sri Ashok Kumar Panigrahi, Authorised
Representative
Dated:15th June, 2023
AWARD

By Order No L-12011/44/2004 (IR)(B-11) dated 19-07-2004, the Government of India, Ministry of Labour,
in excise of the power conferred under sub section 1(d) and 2(A) of section of the Industrial Dispute Act, 1947 has
referred the following dispute for adjudication by this Tribunal: —

“Whether there is any relationship of employer and employee between the management of UCO Bank and
Sk. Mubarak Ali, Sri Swapan Chakraborty, Sri Indrajit Mondal, Sri Dipen Mondal, Sri Ashok Kumar Roy and Sri
Uttam Kumar Seal working under the contractors M/s. M. Nath & Co. And M/s. Swapan Electric Works at UCo
Bank, Head Office, Kolkata. If so, whether they are entitled for regularisation of their services in UCo Bank? If not,
what relief they are entitled to?”

The facts that are necessary for determination of the above issue in gist is that UCo Bank has engaged M/s.
M.Nath & Co. and M/s. Swapan Electric Works, service providers for carrying out electrical works, maintaining of
electric equipment, effecting minor repairs of electric fixtures and appliances, for running and maintaining Air
Conditioning Plant at its Head Office. Therefore, those two contractors engaged the concerned workmen mentioned in
the reference order as Electrician cum A.C Plant Operator/Helper, Generator Operator and for doing electric
maintenance works, operation of Generator Set, Pump Set and Air Conditioning Plant.

It is the claim of the Union/workmen that they have been performing the job of operation and routine
maintenance of the Central Air Conditional Plants and electrical maintenance in the establishment of the Bank since
1986 and 1989. That they have been engaged by the Bank through the contractors in place of regular employee in the
post of Electrician, Electrician cum Air Conditioning Plant Operator/Helper against the vacancy that had arisen due to
death, promotion and transfer of regular staff. The nature of work discharged by them is semi-skilled in nature. The
job which they performed is of perennial in nature and integral part of the bank.

Normal routine or function of the Bank would be jeopardized if the nature of work performed by them is
discharged by a normal contract labours. They are semi-skilled workmen having vast technical experience. That they
have been engaged by the Bank for doing perennial nature of job through sham contractors. That Bank had earlier
absorbed Sri M. Majumder and Sri Parmananda Behera, contractor employees in the post of Clerk and Gardener cum
Farash on the basis of an agreement dated 31-01-1979. That they have also alleged, the contractors whom the Bank
have engaged do not have license as required under section 12 of Contractor Labours (Regulation and Abolition) Act,
1970 (hereinafter called as “CLRA Act”). Similarly, the UCo Bank too is not a registered establishment under section
7 of the CLRA Act. Therefore, the Bank has no authority to engage any contractor or engage any contractor labour to
do its perennial nature of core jobs. Therefore, the union and workmen have prayed for absorption and regularization
of the above six persons as regular employee of UCo Bank in view of the bipartite settlement dated 19-10-1966 under
which Electrician and A.C. Plant Operator/ Helper are declared semi-skilled workmen in the subordinate cadre of the
Bank employees.

On the other hand the management of the Bank in its written statement has alleged the schedule of reference
itself describe those six workmen as an employees of its contractor/service providers. Such fact ipso facto proves
those workmen were never engaged by the Bank. There exit no relationship of employer and employees between the
Bank and those six workmen.

It has further alleged that the Union which has espoused the dispute on behalf of the contractors’ workmen,
have no authority to raise dispute in respect of employees who are not regular employees of the Bank. It has also
contended that those service providers through whom those employees were engaged in its establishment to do the job
of electrician and maintenance of A.C. Plant, Generator Set, Pump Set etc. have less than twenty employees and as
such they were/are not required to obtain license under section 12 of the CLRA Act.

That no notification under section 10 of the CLRA Act, has been issued in respect of the establishment of the
Bank, prohibiting it to engage any contractor laborers. It has also contended that Bank having engaged more than 20
contractor employees at its different establishments it has duly registered itself under section 7 of the CLRA Act,
1970.

It has also contended, the management of UCo Bank, utilized the services of those two contractors for
temporary jobs to ensure operation and routine maintenance of the bank’s A.C. Plant and Generator Set and also
fixing tube lights, holders, switches etc. The management of the Bank make payment to the contractors and who in
turn make payment to its employees at applicable rate of minimum wages. For extra work, additional payment is made
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on production of Log Book. Those employees are not under the control of the Bank. There is no sanctioned post of
Electrician and Air Conditioner Plant Operator in the Bank. Further without following the recruitment procedure the
contractor workmen cannot be absorbed in the category of regular employees. Accordingly, the Bank has prayed for
dismissal of the reference.

The record shows that contractor employers/service provider have failed to appear and filed their written
statement and as such they have been proceeded exparte.

The Union has examined Sri Uttam Kumar Sil, since deceased during the pendency of this case as W.W.no.1
and Sk. Mubarak Ali as W.W.2.

From the side of the workmen as many as 18 documents have been produced and which have been marked as
Exhibit W-1 to W-18 on formal proof being dispensed with on 18-01-2007.

Similarly, the management has examined Sri Tarun Sen, Chief Manager (Engineer) as M.W.1. and produced
three documents and have been marked as ExhibitM-1 to M-3 on formal proof being dispensed with on 18-01-
2007.

Representative of the union/workmen has referred to the following decisions in support of their contention
and claim statement;

1. Mukund Ltd. —vs- Mukund Staff and Officers’ Association. 2004, LAB.I.C. 2791.

2. Gujarat Electricity Board, Thermal Power Station, Ukai, Gujarat —vs- Hind Mazdoor Sabha (1995
SOL Case No.234).

3. Maharashtra State Road Transport Corporation Vs Casteribe Rajya Parivahan Karmchari
Sanghatana (Maharashtra SRTC) [(2009) 8 SCC 558].

4, Oil and Natural Gas Corporation Vs Krishna Gopal & Ors. (Civil Appeal No. 1878 of 2016).

5. Tinku K & Others —Vs- Union of India [WP (C) N0.26934 of 2022].

On the other hand the management has referred to the following decisions in support of its case and
contention:-

1. Jiban Krishna Mondal & Ors —vs- State of West Bengal reported in (2015) 12 SCC 74 (para 29).
2.State of Karnataka & Ors. —vs- Uma Devi (3) & Ors. reported kin (200") 4 SCC 1 (para 15, 15 and 17).
3.Balwant Rai Saluja & Anr. —vs- Air India Ltd. & Ors. reported in (2014) 9 SCC 407 (para 83,87 and 89).

The Hon’ble Supreme Court in Secretary, State of Karnataka & Ors. Vs- Uma Debi & Ors. (2006) 4 SCC 1
has been pleased to hold “public employment in a sovereign socialist secular democratic republic, has to be as set
down by the Constitution and the laws made thereunder. Our Constitutional scheme envisages employment by the
government and its instrumentalities on the basis of a procedure established in that behalf. Equality of opportunity is
the hallmark, and the Constitution has provided also for affirmative action to ensure that unequals are not treated
equals. Thus, any public employment has to be in terms of the constitutional scheme.

A sovereign government, considering the economic situation in the country and the work to be got down, is
not precluded from making temporary appointments or engaging workers on daily wages. But, a regular process of
recruitment or appointment has to be resorted to, when regular vacancies in posts, at a particular point of time are
filled up and the filling up of those vacancies cannot be done in a haphazard manner or based on patronage or other.
Regular appointment must be the rule.

Equality clause represented by Article 14 of the Constitution, Article 16 has specifically provided for
equality of opportunity in matters of public employment. Buttressing these fundamental rights, Article 309 provides
that subject to the provisions of the Constitution, Acts of the legislature may regulate the recruitment and conditions of
service of persons appointed to public services and posts in connection with the affairs of the Union or of a State. As a
part of the affirmative action recognized by Article 16 of the Constitution, Article 335 provides for special
consideration in the matter of claims of the members of the scheduled castes and scheduled tribes for employment.
The States have made Acts, Rules or Regulations for implementing the above constitutional guarantees and any
recruitment to the service in the State or in the Union is governed by such Acts, Rules and Regulations. The
Constitution does not envisage any employment outside this constitutional scheme and without following the
requirements set down therein.

In spite of this scheme, there may be occasions when the sovereign State or its instrumentalities will have to
employ persons, in posts which are temporary, on daily wages, as additional hands or taking them in without
following the required procedure, to discharge the duties in respect of the posts that are sanctioned and that are
required to be filled in terms of the relevant procedure established by the Constitution or for work in temporary posts
or projects that are not needed permanently. There is nothing in the Constitution which prohibits such engaging of
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persons temporarily or on daily wages, to meet the needs of the situation. What is sought to be pitted against this
approach, is the so called equity arising out of giving of temporary employment or engagement on daily wages and the
continuance of such persons in the engaged work for a certain length of time. Such considerations can have only a
limited role to play, when every qualified citizen has a right to apply for appointment, the adoption of the concept of
rule of law and the scheme of the Constitution for appointment to posts. It cannot also be forgotten that it is not the
role of courts to ignore, encourage or approve appointments made or engagements given outside the constitutional
scheme. In effect, orders based on such sentiments or approach would result in perpetuating illegalities and in the
jettisoning of the scheme of public employment adopted by us while adopting the Constitution. The approving of such
acts also results in depriving many of their opportunity to compete for public employment.

The Hon’ble Supreme Court of India has been pleased to quote the following from the judgment that has
been passed by the Hon’ble Supreme Court in R.N. Nanjundappa vs T.Thimmaiha & Anrs (1972) 2 SCR 799-:

“Ratification or regularization is possible of an act which is within the power and province of the authority but there
has been some non-compliance with procedure or manner which does not can go to the root of the appointment.
Regularization cannot be said to be a mode of recruitment. To accede such proposition out be usage to introduce new
head of appointment in defence of rules or it might have the effect of setting usage naught the rules”

The Hon’ble Supreme Court has been pleased to consider State of Haryana Vs Piara Singh & Ors (1992) 3,
SCR 826, where the Hon’ble Supreme Court held “ordinarily speaking, the creation and abolition of posts is the
prerogative of executive. It is the executive again that lays down the conditions of service subject, of course, to a law
made by the appropriate legislature. This power to prescribe the conditions of service can be can be exercised either
by making rules under the proviso to Article 309 of the Constitution of (in the absence of such Rules) by issuing
Rules/ Instructions in exercised of its executive power. The Court comes into the picture only to ensure observance of
fundamental rights, statutory provision, rules and other instructions, if any, governing the condition of service”.

The Hon’ble Supreme Court has been pleased to consider another judgment passed by the Hon’ble Supreme
Court in Director, Institution of Management, Development, U.P. vs Smt Puspa Srivastava (1992) 3 SCR 712 where it
was held “since the appointment was on purely contractual and adhoc basis on consolidated pay for a fix period and
terminable without notice, when the appointment came to an end by efflux of time, the appointee had no right to
continue in the post and to claim regularisation in service in the absence of any role providing for regularisation after
the period of service. A limited relief for directing the appointee to be permitted with sympathetic consideration to be
continued in service till the end of concerned calendar year was issued. When the appointment was purely on adhoc
and contractual basis for a limited period on the expiry of that period right to remain in the post come to an end.”

The Hon’ble Supreme has further been pleased to consider Ashwini Kumar —vs- State of Bihar (1996)
Supplementary (10) SCR 120 and where it was observed “So far as the question of confirmation of these employees
whose entry was illegal and void, is concerned, it is to be noted the question of confirmation or regularisation of any
irregularly appointed candidate would arise if the candidate concerned is appointed in an irregular manner or on adhoc
basis mean an available vacancy which is already sanctioned. If the initial entry itself is unauthorised and is not
against any sanction vacancy, question of regularising the incumbent on such a non-existing vacancy would never
survive for consideration and even if such purported regularisation or confirmation is given it would be an exercise in
futility.

Further, Uma Rani-vs - Registrar, Cooperative Societies and Ors.(2004) 7 SCC 112 was discussed and where
it was held when appointments were made in contravention of mandatory provisions of the Act and statutory rules
framed thereunder and by ignoring essential qualifications, the appointment would be illegal and cannot be regularised
by the State. That regularisation is not and cannot be a mode of recruitment by any state within the meaning of Article
12 of the Constitution of India or anybody or authority governed by a statutory Act or the Rules framed thereunder.
Regularisation further more cannot be give permanence to an employee whose service are adhoc in nature. It was also
held that the fact some persons had been working for a long time would not mean that they had acquired a right for
regularisation.”

The Hon’ble Supreme Court further held that while directing that appointments, temporary or causal, to be
regularised or made permanent, courts are swayed by the fact that the concerned persons has worked for some time
and in some cases for a considerable length of time. It is not as if the person who accepts an engagement either
temporary or casual in nature, is not aware of the nature of his employment. He accepts the employment with eyes
open. It may be true that he is not in a position to bargain —not at arm’s length - since he might have been searching
for some employment so as to eke out his livelihood and accepts whatever he gets. But on the ground alone it would
not have appropriate to jettison the constitutional scheme of appointment and to take view the person who has
temporarily or causal got employed should be directed to be continued permanently. By doing so it will be creating
another mode of appointment which is not permissible. If the Court were to void a contractual employment of this
nature on the ground that the parties who are not having equal bargaining power, that too would not enable the court
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to grant any relief to the employees. A total embargo on such casual or temporary employment is not possible, given
the exigencies of administration and if imposed, only man that some people who at least got employment temporarily,
contractual or causally would not be getting even the employment when securing of such employment brings at least
some succor to them. After all, innumerable citizens of our vast country are in search of employment and one is not
compel to accept a casual or temporary employment if one incline to go in for such employment. It is in that context
that one has to proceed on the basis that employment was accepted fully knowing the nature of it and the consequence
following from it. In other works, even while accepting the employment, the persons concerned knows the nature of
his employment. It is not an appointment to a post in a real sense and the terms. The claim acquired by him in the post
in which he is temporarily employed or the interest in that post cannot be considered to be of such a magnitude as to
enable the cause of the procedure established, for making regular appointment to available post in the services of the
State. The theory of legitimate expectation cannot be successfully advanced by temporary, contractual or causal
employees”.

Let me decide the present case on the basis of the principle enunciated in the above decisions of the Hon’ble
Supreme Court.

It is undisputed fact that all the six workmen named in the reference order were engaged by two
contractor/service providers of the Bank namely M/s. M. Nath & Co. and M/s. Swapan Electric Works.

From the evidence of W.W. 1 it is seen that Sri Uttam Kumar Sil and one Sri Ashok Kumar Roy were
engaged as Electricians in the UCo Bank head office. That Sk. Mubarak Ali, Sri Indrajit Mondal, Sri Swapan
Chakraborty and Sri Dipen Mondal were engaged to work as Electrician cum Air Conditioning Plant Operators.
Generator Set and A.C. Plant are owned by the Bank. They were/have been working against the permanent
vacancies created due to death, retirement and transfer of Sri Salil Bose, Sri Sudhir Pal, Sri Sukumar Ghosh and
Sri Satyen Dutta. There is a permanent Electrician named Sri Prabir Das. That he was working in the bank since
1988 while other contractor employees were working since 1988-89. He has stated that duty chart is prepared by
the bank officers. He has also stated that salary was increased on regular basis. Attendance Register is used to be
maintained by the bank but it was discontinued after they moved High Court against the bank.

He has further stated they do not work under any contractor named M/s. M. Nath & Co. and
M/s. Swapan Electric Works. They entered into the services of the bank after their license was verified by the
bank and after interview taken by the bank. Unfortunately, the management could not cross examine him as he
has expired on 02-08-2009. Therefore, such part evidence of W.W.nol is not considered for determination for the
present dispute.

Sk. Mubarak Ali W.W.no.2who in his evidence-in-chief on affidavit has disposed that he is an Electrician
cum A.C. Plant Operator working in the UCo Bank, head office. Other five employees also work at UCo Bank,
Head Office as Electrician cum Generator Operator. They work for 12 hours a day. They are not paid over time
for the extra works. They work under the control of the bank’s Engineer. The nature of work performed by them
is not a seasonal in nature rather it is perennial in nature. They have been categorized as semi-skilled workmen of
the Bank in bipartite settlement executed between the management of the Bank and the Union. Their Attendance
was recorded by the bank but after they moved to High Court the bank discontinued the attendance register. They
were never employed by any contractor. They have been engaged by the bank directly. Therefore, he has prayed
for regularization and absorption of all six workmen who have espoused the dispute in the regular post of
Electrician in the bank. He nowhere in his evidence-in-chief on affidavit stated that he and other five persons
were employees of the contractors. However, during cross examination he has admitted that he is an employee of
M/s. Swapan Electric Works since 2000. At the same time he has stated that he has been working in the Bank
since 1987 on the basis of the vacancy notice given in the notice board. That he had not filed any application for
appointment but bank official interviewed him and 16 other persons. After interview Mr. B. Dutta, Chief
Engineer (Electrical) informed him to join the duty. He was not given any formal letter. He was not given any
I.D. Card. He was paid salary through voucher and salary was never credited in his bank account. When he
moved the High Court for his regularisation in 2000, then bank inducted some contractors.

Sri Tarun Sen, M.W.-1, Chief Manager (Engineer), Zonal Office, UCo Bank in his evidence stated that these
workmen who have espoused the present dispute were and are the employees of M/s. Swapan Electric Works and
Mr. M. Nath & Co. That Bank has no control, authority and supervision over any person engaged by the
contractors who was entrusted to carry out the contract job of operation and maintenance of A.C. Plant, Generator
Set and electricity. Conciliation proceding was held before the A.L.C., (Central) Calcutta between M/s. Swapan
Electric Works and its employees on 09-08-2004 with regard to minimum wages.

During cross examination he expressed his ignorance about whether the contractors engaged by the bank are
the licensed contractors under CLRA Act or not, whether bank is a registered establishment under the said Act.
Further, he has stated that without seeing the official records he was unable to say whether those workmen
working under the contractors were/are paid minimum wages or not or whether those persons were engaged by
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the bank through contractors against a permanent vacancy or that whether there is a valid contract between the
bank and those contractors or not.

Exhibit- M-1 Exhibit-W-7 , W-8 , W-9, W-10 and W-11, prima facie shows that M/s. M. Nath &
Co. was engaged by UCo Bank for operation/ services of three D.G. Sets, water pumps LT and HT circuit
breaker, for operation of water treatment plant and all switches of Head Office since 1986. Exhibit-M-2 further
shows the contract with M/s. M. Nath & Co. was continued even in the year 2004.

Exhibit-W-1 and Exhibit-M-4 show that M/s. Swapan Electric Works was a contractor of the bank
for operation and routine maintenance of Central A.C. Plant at Head Office of Bank since 1996.

Exhbiit-W-12 prima facie shows, union had raised an industrial dispute before the A.L.C. (central),
Kolkata on 27-11-2003 on the basis of the order passed by the Hon’ble High Court in W.P. N0.378 of 2000 on
22-05-2001, where the Hon’ble High Court declined to entertain the application made by Sri Uttam Kumar Seal
for his absorption and regularisation in the bank and the Union has admitted that those six workmen named in the
reference order were indeed the employees of M/s. M. Nath & Co. and M/s. Swapan Electric Works, two
contractors of UCo Bank.

The Exhibit-W-13 appears to be the Memorandum of Settlement dated 31-01-1979 vide which the bank had
absorbed 13 persons in different categories like clerical and subordinate posts w.e.f. 02-02-1979, but it does not
disclose those absorbed persons were employees of contractors of the Bank.

Exhibit-W-13 appears to be petition of Swapan Electric Works dated 16.04.2003 to the Bank for revision of
wages of its employees

Exhibit-W-15 appears to be memo of Central Bank of India dated 31-12-1987 in respect of appointment of
one Sri Shyamal Kar was appointed as Plant Operator / Helper in subordinate cadre, but this Tribunal is not
inclined to consider those documents as it appears to be the photocopy and without any authenticity of the same,
that it was indeed issued by the Central Bank.

Exhibit-W-16 appears to be appointment letter dated 16-12-2018 issued by the United Commercial Bank
appointing Peon cum Generator Operator. This being a photocopy and not being an authentic document this
Tribunal declined to take into consideration of the same.

Now, law is settled with regard to claim made by the contractor labours for their absorption in regular post
they have to prove that they were engaged to do perennial nature of core work in the establishment of the
principal employer. The work done by them is not temporary or seasonal in nature. They discharge their duty in
the establishment of the principal employer under the direct supervision and control of the principal employer, or
the principal employer has the authority to take disciplinary action against them and has authority to dismiss them
from the service.

It is a matter of common knowledge the core function of the bank is receiving money, keeping money of the
customers and lending money. Therefore, it appears that contractors were/are engaged to provide incidental
services of maintenance of electricity, Generator Set, A.C. Plants.

The witnesses of the union in their evidences have stated that they were interviewed, their licenses were
checked by the bank official and thereafter they were verbally asked by the bank official to report for the duty.
That five of them have been working since 1986 onwards for the bank, but they have failed to produce copy of
notice displayed in the notice board, notifying the vacancy of the post of generator operator, A.C.plant operator,
water treatment plant operator and electrician and basis of which they had applied for the post. Question arises
when they could bring the agreement of contract entered between those two contractors and the bank dated 1986,
then it is expected that they should also be able to produce vacancy notification published by the bank and
displayed on the notice board and on the basis of which they had applied and recruited by the Bank.

On the other hand, Exhibit-M-3 prove that a Memorandum of Settlement was entered between M/s. M. Nath
& Co. and its workmen Sri Uttam Seal (since deceased) and Sri Ashok Kumar Roy, Operator of D.G.Set and
Pump Operator at water treatment plant at UCo Bank, Head Office on 09-08-2004 over issue of deprivation of
minimum wages to them and it was agreed between the employer and employees that employer would pay
Rs.88.30 to those two employees w.e.f. 01-06-2004 and hereby those two employees dropped all their demands
made in their representation dated 19-05-2004.

Thus, Exhibit- M-3 leaves no room for doubt that Sri Uttam Kumar Seal and Sri Ashok Kumar Ray were
employees of M/s. M.Nath & Co., contractor/service provider engaged by the bank for running D.G. Set and
pump machines and they were not directly engaged by the Bank on contractual basis. Those employees were
under the direct employment of the contractors.
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On the other hand debit vouchers issued by M/s. Swapan Electric Works, show payment of salary to Sri
Indrajit Mondal, Sk. Mubarak Ali, Sri Dipen Mondal and Sri Swapan Chakraborty. M/s. Swapan Electric Works
used to submit bills along with Log Book before the management of the bank for payment. Those documents also
prove that salary were paid to the other four workmen by their employer M/s. Swapan Electric Works and not by
the Bank.

From the above documents it is seen the Bank used to get all services which is incidental to its business done
through its contractors/service providers’ employees. Those employees were employed by the contractors to do
the job of electrician and A.C. Plant Operator, pump operator, generator operator etc. Their salary was paid by the
contractor and who used to raise bills and submit before the Bank along with Log book in case of overtime
allowance. No cogent and satisfactory evidence have come on record to show that bank indeed used to supervise
the work of those workmen and the bank has/had the authority to dismiss those workmen.

It is admitted fact that both the contractors had less than 20 employees working for them at the relevant time.
Therefore, in view of provision of section 1 (4) (a) read with section 12 of the CLRA Act, those two contractors
need not obtain license for supply of employees to the principal employer. Therefore, question of obtaining
license under the Act by those two contractors do not arise.

However, Exhibit-W-4 shows that UCo. Bank have engaged more than 32 contractors to do different nature
of works such as plumbing, lift installation, electrification works, comprehensive maintenance work, maintenance
of A.C. machines and maintenance of the same, internal electric works, operation of D.G.Set, HT and Lt, OCB
and water pump, maintenance of the same, electric maintenance works, telecom maintenance works, repair and
renovation of building, by engaging more than 20 contractor employees in different offices which are not related
to the core function of the bank. Exhibit —~W-3 further shows that bank was already a registered establishment
under CLRA Act.

Therefore, it is seen the concerned workmen were engaged by contractors having less than 20 employees at
the relevant time and question of obtaining licences by them under CLRA Act do not arise. On the other hand the
Bank having engaged more than 32 contractors to do different kind of jobs at its different establishments it wasl/is
duly registered under the CLRA Act.

It is worth to mention here that no material whatsoever has come from the side of the Union or workmen, that
bank is a notified establishment under section 10 of the CLRA Act. In that case the bank is not prevented from
engaging contractor labour under the Act to get its incidental/non-core work done through contractors’
employees.

Further, the Union has failed to produce any document to prove that those six workmen are working against
the sanctioned vacant posts.

Exhibit-W-2 shows, the principal employer had supplied the schedule of work for operation of all the Central
A.C. Plants at Head Office to the contractor employer and it was the contractor to get the work done as per the
schedule given by the bank. Therefore, it is seen that the principal employer had no control over the work to be
done by the contractor or by his employees and which prove the contractor’s employees were not under the
control of the management of the bank or their work was supervised by the authority of the bank.

Nothing has come on record that a contract between the principal employer and the contractor employer to be
sham, nominal or merely a camouflage to deprive contractor’s employees with permanent job and employment
benefits. More so, no evidence has come on record to show under which officer of the bank those employees used
to work or under whose direction they used to discharge their duty/work. Therefore, it is seen that bank had no
control over the employees of the contractors. Nothing has come on record to show that Bank has power to
dismiss them from service after holding domestic enquiry. In fact, Exhibit-M-3 prima facie prove salary is not
paid to those concerned workmen by the bank but by the contractors.

The work of an Electrician cannot be said to be perennial in nature. Their service is required only as and
when there is a fault occurs in the system. The nature of their job is not like that of a regular staff of Bank. Even
the job of an A.C. Plant operator cannot be said to be perennial in nature as during winter season there is no need
to operate AC plant. So the job of AC plant operator, electrician and generator operator cannot be said to be
perennial in nature.

Further, union failed to produced documents or examine Sri Salil Bose, Sri Sudhir Pal, Sri Sukumar Ghosh,
Sri Satyen Dutta and Sri Aditya Sen before this Tribunal to prove indeed they were permanent regular employees
of the bank in subordinate cadre and they used to discharge the functions of Electricians, A.C. Plant Operator, DG
Set Operator and Pump Operator or on their transfer, retirement or in service death vacancy was created at Head
Office of the Bank and against such vacancy the bank instead of filling up the post by regular recruitment got the
work done through contractors. The union miserably failed to produce documents to show there is sanctioned
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posts in the bank in respect of the work done by the concerned contractors’ employees and those posts are still
lying vacant.

In view of Uma Debi (supra) that no regularization or absorption of contractors’ employee can be made, no
matter how long they might have worked and that too without following the recruitment policy and recruitment
rules. The regularisation cannot be a mode of recruitment.

In view of the above, this Tribunal holds the workmen being the employees of contractors employer cannot
claim regularisation and absorption in the service of the bank and that too against non-existence posts. This Tribunal
does not find any merit in the reference. Accordingly the reference No. 29 of 2004 is dismissed. Award of dismissal is
passed.

K. D. BHUTIA, Presiding Officer
T3 fawell, 19 e, 2023
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[, Te-12011/43/2004-31T¢ 3R (-11)]
EEICIMCERCEIED

New Delhi, the 19th July, 2023

S.0. 1220.—1In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.30/2004) of the Cent.Govt.Indus.Tribunal-cum-Labour Court Kolkata
as shown in the Annexure, in the industrial dispute between the management of _ UCQO Bank and their workmen.

[No. L-12011/43/2004- IR(B.11)]
SALONI, Dy. Director

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL AT KOLKATA
Present : Justice K. D. Bhutia, Presiding Officer
REF. NO. 30 OF 2004

Parties : Employers in relation to the management of

UCO Bank.
AND
Their Workman
Appearance :
On behalf of UCO Bank : Sri Pradip Kr. Upadhyay, Manager (Law).
On behalf of the Contractor M/s. M. Nath & Co. . Absent
On behalf of the Union/Workman: Sri A.Panigrahi, Authorised Representative.

Dated: 15" June, 2023

AWARD

By Order No L-12011/43/2004 (IR)(B-I1) dated 19-07-2004, the Government of India, Ministry of Labour in
excise of the power conferred under sub section 1(d) and 2(A) of section 10 of the Industrial Dispute Act, 1947 has
referred the following dispute for adjudication by this Tribunal: —
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“Whether there is any relationship of employer and employees between the management of UCO Bank and
Mr. Tapu Kumar Dey working under the contractors M/s. M. Nath & Co. at UCO Bank, Head Office, Kolkata? If so,
whether he is entitled for regularisation of his service in UCO Bank? If not, what relief he is entitled to?”

The facts that are necessary for determination of the above issue in gist is that UCo Bank has engaged M/s.
M.Nath & Co. service provider for operation and maintenance of DG Set and operation of L.T. Switches minor repairs
of electric fixtures and appliances at its Office situated at 16-A, B.T.M.Sarani, Kolkata- 700 001. Therefore, the
contractor engaged the concerned workman mentioned in the reference order as a Generator Operator.

It is the claim of the Union/workman that he has been performing the job of Generator Operator in the
establishment of the Bank for more than 18 years. He was engaged by the Bank through the contractor in place of a
vacant post of Generator Operator/Electrician arisen due to death, promotion and transfer of regular staff. The nature
of work discharged by him is semi-skilled in nature. The job which he performed is of perennial in nature and integral
part of the bank.

Normal routine or function of the Bank would be jeopardized if the nature of work performed by him is
discharged by a normal contract labour. He is a semi-skilled workman having vast technical experience. He has been
engaged by the Bank for doing perennial nature of job through sham contractor. That Bank had earlier absorbed Sri
M. Majumder and Sri Parmananda Behera, contractor employees in the post of Clerk and Gardener cum Farash on the
basis of an agreement dated 31-01-1979. That the contractor whom the Bank has engaged does not have license as
required under section 12 of Contractor Labours (Regulation and Abolition) Act, 1970 (hereinafter called as “CLRA
Act”). Similarly, the UCo Bank too is not a registered establishment under section 7 of the CLRA Act. Therefore, the
Bank has no authority to engage any contractor or engage any contractor labour to do its perennial nature of core jobs.
Therefore, the union and workman have prayed for absorption and regularization of the Sri Tapu Kumar Dey as
regular employee of UCo Bank in view of the bipartite settlement dated 19-10-1966, under which Electrician and A.C.
Plant Operator, Generator Operator and Helper are declared as semi-skilled workmen in the subordinate cadre of the
Bank employees.

On the other hand the management of the Bank in its written statement has alleged the schedule of reference
itself describe the workman as an employee of its contractor/service provider. Such fact ipso facto proves the
workman was never engaged by the Bank. There exit no relationship of employer and employee between the Bank
and the workman.

It has further alleged that the Union which has espoused the dispute on behalf of the contractors’ workman,
has no authority to raise dispute in respect of employee who is not regular employee of the Bank. It has also
contended that service provider through whom the workman was engaged in its establishment to do the job of
Generator Operator has less than twenty employees and as such it is not required to obtain license under section 12 of
the CLRA Act.

That no notification under section 10 of the CLRA Act, has been issued in respect of the establishment of the
Bank, prohibiting it to engage any contractor laborers. It has also contended that Bank having engaged more than 20
contractor employees at its different establishments it has duly registered itself under section 7 of the CLRA Act,
1970.

It has also contended, the management of UCo Bank, utilized the services contractors for temporary jobs to
ensure operation and routine maintenance of the bank’s A.C. Plant and Generator Set and also fixing tube lights,
holders, switches etc. The management of the Bank make payment to the contractors and who in turn make payment
to its employees at applicable rate of minimum wages. For extra work, additional payment is made on production of
Log Book. Those employees are not under the control of the Bank. There is no sanctioned post of Generator Operator
in the Bank. Further without following the recruitment procedure the contractor workman cannot be absorbed in the
category of regular employee. Accordingly, the Bank has prayed for dismissal of the reference.

The record shows that contractor employer/service provider has failed to appear and filed its written
statement and as such it has been proceeded exparte.

The Union has declined to adduce any oral evidence as reflected from order dated 18-08-2010. However, 14
documents have been marked as Exhibit-W-1 to W-14 on formal proof being dispensed with from the side of the
Union vide order dated 24-11-2006.

The management has examined Sri Tarun Sen, Chief Manager (Engineer) as M.W.1. But three documents
have been marked as ExhibitM-1 to M-3 from the side of the management on formal proof being dispensed with
on 24-11-2006.

Representative of the union/workmen has referred to the following decisions in support of their contention
and claim statement;

1. Mukund Ltd. —vs- Mukund Staff and Officers’ Association. 2004, LAB.I.C. 2791.
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2. Guijarat Electricity Board, Thermal Power Station, Ukai, Gujarat —vs- Hind Mazdoor Sabha (1995
SOL Case No.234).

3. Maharashtra State Road Transport Corporation Vs Casteribe Rajya Parivahan Karmchari
Sanghatana (Maharashtra SRTC) [(2009) 8 SCC 558].

4, Oil and Natural Gas Corporation Vs Krishna Gopal & Ors. (Civil Appeal No. 1878 of 2016).

5. Tinku K & Others —Vs- Union of India [WP (C) N0.26934 of 2022].

On the other hand the management has referred to the following decisions in support of its case and
contention:-

1. Jiban Krishna Mondal & Ors —vs- State of West Bengal reported in (2015) 12 SCC 74 (para 29).
2.State of Karnataka & Ors. —vs- Uma Devi (3) & Ors. reported kin (200”) 4 SCC 1 (para 15, 15 and 17).
3.Balwant Rai Saluja & Anr. —vs- Air India Ltd. & Ors. reported in (2014) 9 SCC 407 (para 83,87 and 89).

The Hon’ble Supreme Court in Secretary, State of Karnataka & Ors. Vs- Uma Debi & Ors. (2006) 4 SCC 1
has been pleased to hold “public employment in a sovereign socialist secular democratic republic, has to be as set
down by the Constitution and the laws made thereunder. Our Constitutional scheme envisages employment by the
government and its instrumentalities on the basis of a procedure established in that behalf. Equality of opportunity is
the hallmark, and the Constitution has provided also for affirmative action to ensure that unequals are not treated
equals. Thus, any public employment has to be in terms of the constitutional scheme.

A sovereign government, considering the economic situation in the country and the work to be got down, is
not precluded from making temporary appointments or engaging workers on daily wages. But, a regular process of
recruitment or appointment has to be resorted to, when regular vacancies in posts, at a particular point of time are
filled up and the filling up of those vacancies cannot be done in a haphazard manner or based on patronage or other.
Regular appointment must be the rule.

Equality clause represented by Article 14 of the Constitution, Article 16 has specifically provided for
equality of opportunity in matters of public employment. Buttressing these fundamental rights, Article 309 provides
that subject to the provisions of the Constitution, Acts of the legislature may regulate the recruitment and conditions of
service of persons appointed to public services and posts in connection with the affairs of the Union or of a State. As a
part of the affirmative action recognized by Article 16 of the Constitution, Article 335 provides for special
consideration in the matter of claims of the members of the scheduled castes and scheduled tribes for employment.
The States have made Acts, Rules or Regulations for implementing the above constitutional guarantees and any
recruitment to the service in the State or in the Union is governed by such Acts, Rules and Regulations. The
Constitution does not envisage any employment outside this constitutional scheme and without following the
requirements set down therein.

In spite of this scheme, there may be occasions when the sovereign State or its instrumentalities will have to
employ persons, in posts which are temporary, on daily wages, as additional hands or taking them in without
following the required procedure, to discharge the duties in respect of the posts that are sanctioned and that are
required to be filled in terms of the relevant procedure established by the Constitution or for work in temporary posts
or projects that are not needed permanently. There is nothing in the Constitution which prohibits such engaging of
persons temporarily or on daily wages, to meet the needs of the situation. What is sought to be pitted against this
approach, is the so called equity arising out of giving of temporary employment or engagement on daily wages and the
continuance of such persons in the engaged work for a certain length of time. Such considerations can have only a
limited role to play, when every qualified citizen has a right to apply for appointment, the adoption of the concept of
rule of law and the scheme of the Constitution for appointment to posts. It cannot also be forgotten that it is not the
role of courts to ignore, encourage or approve appointments made or engagements given outside the constitutional
scheme. In effect, orders based on such sentiments or approach would result in perpetuating illegalities and in the
jettisoning of the scheme of public employment adopted by us while adopting the Constitution. The approving of such
acts also results in depriving many of their opportunity to compete for public employment.

The Hon’ble Supreme Court of India has been pleased to quote the following from the judgment that has
been passed by the Hon’ble Supreme Court in R.N. Nanjundappa vs T.Thimmaiha & Anrs (1972) 2 SCR 799-:

“Ratification or regularization is possible of an act which is within the power and province of the authority but there
has been some non-compliance with procedure or manner which does not can go to the root of the appointment.
Regularization cannot be said to be a mode of recruitment. To accede such proposition out be usage to introduce new
head of appointment in defence of rules or it might have the effect of setting usage naught the rules”

The Hon’ble Supreme Court has been pleased to consider State of Haryana Vs Piara Singh & Ors (1992) 3,
SCR 826, where the Hon’ble Supreme Court held “ordinarily speaking, the creation and abolition of posts is the
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prerogative of executive. It is the executive again that lays down the conditions of service subject, of course, to a law
made by the appropriate legislature. This power to prescribe the conditions of service can be can be exercised either
by making rules under the proviso to Article 309 of the Constitution of (in the absence of such Rules) by issuing
Rules/ Instructions in exercised of its executive power. The Court comes into the picture only to ensure observance of
fundamental rights, statutory provision, rules and other instructions, if any, governing the condition of service”.

The Hon’ble Supreme Court has been pleased to consider another judgment passed by the Hon’ble Supreme
Court in Director, Institution of Management, Development, U.P. vs Smt Puspa Srivastava (1992) 3 SCR 712 where it
was held “since the appointment was on purely contractual and adhoc basis on consolidated pay for a fix period and
terminable without notice, when the appointment came to an end by efflux of time, the appointee had no right to
continue in the post and to claim regularisation in service in the absence of any role providing for regularisation after
the period of service. A limited relief for directing the appointee to be permitted with sympathetic consideration to be
continued in service till the end of concerned calendar year was issued. When the appointment was purely on adhoc
and contractual basis for a limited period on the expiry of that period right to remain in the post come to an end.”

The Hon’ble Supreme has further been pleased to consider Ashwini Kumar —vs- State of Bihar (1996)
Supplementary (10) SCR 120 and where it was observed “So far as the question of confirmation of these employees
whose entry was illegal and void, is concerned, it is to be noted the question of confirmation or regularisation of any
irregularly appointed candidate would arise if the candidate concerned is appointed in an irregular manner or on adhoc
basis mean an available vacancy which is already sanctioned. If the initial entry itself is unauthorised and is not
against any sanction vacancy, question of regularising the incumbent on such a non-existing vacancy would never
survive for consideration and even if such purported regularisation or confirmation is given it would be an exercise in
futility.

Further, Uma Rani-vs - Registrar, Cooperative Societies and Ors.(2004) 7 SCC 112 was discussed and where
it was held when appointments were made in contravention of mandatory provisions of the Act and statutory rules
framed thereunder and by ignoring essential qualifications, the appointment would be illegal and cannot be regularised
by the State. That regularisation is not and cannot be a mode of recruitment by any state within the meaning of Article
12 of the Constitution of India or anybody or authority governed by a statutory Act or the Rules framed thereunder.
Regularisation further more cannot be give permanence to an employee whose service are adhoc in nature. It was also
held that the fact some persons had been working for a long time would not mean that they had acquired a right for
regularisation.”

The Hon’ble Supreme Court further held that while directing that appointments, temporary or causal, to be
regularised or made permanent, courts are swayed by the fact that the concerned persons has worked for some time
and in some cases for a considerable length of time. It is not as if the person who accepts an engagement either
temporary or casual in nature, is not aware of the nature of his employment. He accepts the employment with eyes
open. It may be true that he is not in a position to bargain —not at arm’s length - since he might have been searching
for some employment so as to eke out his livelihood and accepts whatever he gets. But on the ground alone it would
not have appropriate to jettison the constitutional scheme of appointment and to take view the person who has
temporarily or causal got employed should be directed to be continued permanently. By doing so it will be creating
another mode of appointment which is not permissible. If the Court were to void a contractual employment of this
nature on the ground that the parties who are not having equal bargaining power, that too would not enable the court
to grant any relief to the employees. A total embargo on such casual or temporary employment is not possible, given
the exigencies of administration and if imposed, only man that some people who at least got employment temporarily,
contractual or causally would not be getting even the employment when securing of such employment brings at least
some succor to them. After all, innumerable citizens of our vast country are in search of employment and one is not
compel to accept a casual or temporary employment if one incline to go in for such employment. It is in that context
that one has to proceed on the basis that employment was accepted fully knowing the nature of it and the consequence
following from it. In other works, even while accepting the employment, the persons concerned knows the nature of
his employment. It is not an appointment to a post in a real sense and the terms. The claim acquired by him in the post
in which he is temporarily employed or the interest in that post cannot be considered to be of such a magnitude as to
enable the cause of the procedure established, for making regular appointment to available post in the services of the
State. The theory of legitimate expectation cannot be successfully advanced by temporary, contractual or causal
employees”.

Let me decide the present case on the basis of the principle enunciated in the above decisions of the Hon’ble
Supreme Court.

Prima facie the claim statement does not reflect the workman was engaged as a Generator Operator by a
contractor/service provider of the Bank, rather it shows that the workman was directly appointed by the bank on
casual basis to do work in various capacity in the post of Electrician, but he is not paid salary and wages at per with
other employees of the Bank. The workman is working under the control and directions of the Chief Officer, Head
Office, Planning and Development Department and overall under the control and supervision of Deputy Chief Officer
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an Electrical Engineer of the Bank, but payment was made to him through a sham contractor named M/s. M. Nath &
Co.

Whereas Exhibit-M-2 shows that there was a dispute in between Tapu Kumar Dey and his employer M/s.
M.Nath & Co. before the Assistant Labour Commissioner (Central), Kolkata some time in the year 2004 in respect of
deprivation of minimum wage to the employee. There was a Memorandum of Settlemnt between the workman and his
employer. The management of M/s. M. Nath & Co. agreed to pay Rs.88.30 to Sri Tapu Kumar Dey w.e.f. 01-06-2004.

Exhibit-M-1 shows that UCO Bank had issued fresh terms of monthly payment to its contractor M/s. M.Nath
& Co. in view of wage settlement that took place before the A.L.C. and gave direction to pay minimum wage of
Rs.88.30 per day to the workers engaged by it for working in the establishment of the Bank. It further shows Bank
gave direction to the contractor to furnish copy of payment document along with monthly bills. Such document leave
no room for doubt Sri Tapu Kumar Dey was an employee of M/s. M.Nath & Co. to whom contractor for operation and
maintenance for D.G.Set and operation of LT Switches etc. At 16-A, B.T. M.Sarani, Kolkata was given.

Sri Tarun Sen, M.\W.-1, Chief Manager (Engineer), Zonal Office, UCo Bank in his evidence stated that the
workman who has espoused the present dispute was and is the employee of M/s. M. Nath & Co. That Bank has no
control, authority and supervision over any person engaged by the contractors who was entrusted to carry out the
contract job of operation and maintenance of A.C. Plant, Generator Set and electricity. Conciliation proceeding
was held before the A.L.C., (Central) Calcutta between M/s. M. Nath & Co. and its employee on 09-08-2004 with
regard to minimum wages.

He has stated the Bank takes Registration Certificate from A.L.C. if the labour contractors engaged by the
Bank is more than 20. The Dena Bank building where one of its branch was located is surrendered before he
joined but he admitted Sri Tapu Kumar Dey is working at Head Office of the bank at Dovar Lane. Contract
labouers of the contractor of the UCO Bank Head Office are working as Electricians, Electrician-cum-Generator
Operator but not as Electrician cum A.C. Plant Operator/ Helper. He has stated without seeing the office record
that after the retirement and promotion of Salil Bose, Sudhir Pal, Paritosh Roy and M.R. Dutta who were working
as Electrician cum Generator Operator the bank introduced contract labour system.

During cross examination he stated that electric maintenance, maintenance of A.C. Plant and operator and
maintenance of Generator Set is required for maintenance of the office but did not say they are essential for
smooth functioning of the bank premises. Similarly, he stated without office record he is unable to say that the job
done by the contractor employees are perennial in nature.

Exhibit- M-1, Exhibit-M-2, Exhibit-W-7 , W-8 , W-9, W-10 and W-12, W-13, W-14, prima facie
shows that M/s. M. Nath & Co. was engaged by UCo Bank for operation of D.G. Set and its maintenance and
services, maintenance/operation of all electrical fittings and wiring and LT switches operation at B.T.M.Sarani,
Kolkata-700 001.

Those docuements further prove that union had raised an industrial dispute before the
A.L.C. (central), Kolkata on 27-11-2003 for absorption and regularization of the concerned workman in the
bank for working for more than 18 years under a sham contractor. Such dispute was ended with execution of
Memorandum of Settlement before the A.L.C. and where the contractor employer M/s. M.Nath & Co. was
directed to pay minimum wages to which the workman was entitled. It further shows the workman on execution
of such settlement had dropped all his other demands including regularization. Therefore, it appears the
concerned workman was not directly engaged by the Bank on contractual basis as alleged by him, rather he was
an employee of the contractor of the Bank.

The Exhibit-W-1 appears to be the Memorandum of Settlement dated 31-01-1979 vide which the bank had
absorbed 13 persons in different categories like clerical and subordinate posts w.e.f. 02-02-1979, but it does not
disclose those absorbed persons were employees of contractors of the Bank.

Exhibit-W-3 appears to be memo of Central Bank of India dated 31-12-1987 in respect of appointment of one
Sri Shyamal Kar was appointed as Plant Operator / Helper in subordinate cadre, but this Tribunal is not inclined
to consider those documents as it appears to be the photocopy and without any authenticity of the same, that it
was indeed issued by the Central Bank.

Exhibit-W-4 appears to be appointment letter dated 16-12-2018 issued by the United Commercial Bank
appointing Peon cum Generator Operator. This being a photocopy and not being an authentic document this
Tribunal declined to take into consideration of the same.

Now, law is settled with regard to claim made by the contractor labours for their absorption in regular post,
they have to prove that they were engaged to do perennial nature of core work in the establishment of the
principal employer. The work done by them is not temporary or seasonal in nature. They discharge their duty in
the establishment of the principal employer under the direct supervision and control of the principal employer, or
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the principal employer has the authority to take disciplinary action against them and has authority to dismiss them
from the service.

It is a matter of common knowledge the core function of the bank is receiving money, keeping money of the
customers and lending money. Therefore, it appears that contractors were/are engaged to provide incidental
services of maintenance of electricity, Generator Set, A.C. Plants.

From the above documents it is seen the Bank used to get all services which is incidental to its business done
through its contractors/service providers’ employees. The concerned workman was employed by the contractor to
do the job of a generator operator etc. His salary was paid by the contractor and who used to raise bills and submit
before the Bank along with Log book in case of overtime allowance. No cogent and satisfactory evidence have
come on record to show that bank indeed used to supervise the work of the workman and the bank has/had the
authority to dismiss the workman.

It is admitted fact that the contractor had less than 20 employees working for it at the relevant time.
Therefore, in view of provision of section 1 (4) (a) read with section 12 of the CLRA Act, the contractor need not
obtain license for supply of employees to the principal employer. Therefore, question of obtaining license under
the Act by the contractor does not arise.

However, Exhibit-W-11 shows that UCo. Bank have engaged more than 32 contractors to do different nature
of works such as plumbing, lift installation, electrification works, comprehensive maintenance work, maintenance
of A.C. machines and maintenance of the same, internal electric works, operation of D.G.Set, HT and Lt, OCB
and water pump, maintenance of the same, electric maintenance works, telecom maintenance works, repair and
renovation of building, by engaging more than 20 contractor employees in different offices which are not related
to the core function of the bank. Exhibit ~W-11 further shows that bank was already a registered establishment
under CLRA Act.

Therefore, it is seen the concerned workman was engaged by contractor having less than 20 employees at the
relevant time and question of obtaining licence by it under CLRA Act does not arise. On the other hand the Bank
having engaged more than 32 contractors to do different kind of jobs at its different establishments it was/is duly
registered under the CLRA Act.

It is worth to mention here that no material whatsoever has come from the side of the Union or workman, that
bank is a notified establishment under section 10 of the CLRA Act. In that case the bank is not prevented from
engaging contractor labour under the Act to get its incidental/non-core work done through contractors’
employees.

Further, the Union has failed to produce any document to prove that the workman is/was working against the
sanctioned vacant post.

Exhibit-W-14 shows, the principal employer had supplied the schedule of work for operation of one DG Set
and its maintenance and service along related work of wiring and fitting at its Office 16-A, B.T.M.Sarani to the
contractor employer and it was the contractor to get the work done as per the schedule given by the bank.
Therefore, it is seen that the principal employer had no control over the work to be done by the contractor or by
his employees and which prove the contractor’s employee was not under the control of the management of the
bank or his work was supervised by the authority of the bank.

Nothing has come on record that a contract between the principal employer and the contractor employer to be
sham, nominal or merely a camouflage to deprive contractor’s employee with permanent job and employment
benefits. More so, no evidence has come on record to show under which officer of the bank the concerned
workman used to work or under whose direction he used to discharge his duty/work. Therefore, it is seen that
bank had no control over the employees of the contractor. Nothing has come on record to show that Bank has
power to dismiss them from service after holding domestic enquiry. In fact, it has come on record salary is paid
to the concerned workman by the contractors.

The work of a Generator Operator cannot be said to be perennial in nature. His service is required only as and
when there is a load shedding or fault occurs in the system. The nature of his job is not like that of a regular staff
of Bank. So the job of a generator operator cannot be said to be perennial in nature.

Further, union failed to produced documents or examine Sri Salil Bose, Sri Sudhir Pal, Sri Paritosh Roy and
M.R.Dutta before this Tribunal to prove indeed they were permanent regular employees of the bank in
subordinate cadre and they used to discharge the functions of Electricians, A.C. Plant Operator, DG Set Operator
and Pump Operator or on their transfer, retirement or on promotion vacancy was created and against such
vacancy the bank instead of filling up the post by regular recruitment got the work done through contractors. The
union miserably failed to produce documents to show there is sanctioned posts in the bank in respect of D.G.Set
operator and the post is still lying vacant.
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In view of Uma Debi (supra) that no regularization or absorption of contractors’ employee can be made, no
matter how long he might have worked and that too without following the recruitment policy and recruitment
rules. The regularisation cannot be a mode of recruitment.

In view of the above, this Tribunal holds the workman being the employee of contractor employer cannot
claim regularisation and absorption in the service of the bank and that too against non-existence post. This Tribunal
does not find any merit in the reference. Accordingly the reference No. 30 of 2004 is dismissed. Award of dismissal is
passed.

K. D. BHUTIA, Presiding Officer
T3 fawell, 19 e, 2023

P 1221.—3NERF fAare ARFH 1947 (1947 BT 14 ) B GRT 17 $ ATART § DRI AWBR
IR W & & Yaudd, dag Ml R 596 dHeRI & 99 ey 7 ffdse fieifie fdare 4 o=
TRGR GRS ARHIOT /579 =erd oa=~T8 & are (22/2022) USRI HRell 2 |

[¥. Tat -12011/08/2022-311g 3R (d1-1)]
qAT, 3T a9

New Delhi, the 19th July, 2023

S.0. 1221.—1In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.22/2022) of the Cent.Govt.Indus.Tribunal-cum-Labour Court Chennai
as shown in the Annexure, in the industrial dispute between the management of _State Bank of India  and their
workmen.

[No. L-12011/08/2022-1R(B-1)]
SALONI, Dy. Director
ANNEXURE
BEFORE THE CGIT-CUM-LABOUR COURT & EPF APPELLATE TRIBUNAL, CHENNAI
ID No. 22/2022
Present: DIPTI MOHAPATRA, LL.M.
PRESIDING OFFICER
Date: 09.06.2023
The General Secretary
State Bank Employees Union
Singapore Plaza
No. 164, Linghi Chetty Street
Chennai-600001 : 1%t Party/Petitioner Union
AND
1. The Manager-HR
State Bank of India, RBO-IV

Madurai Rural Zonal Office

Dr. Ambedkar Road

Madurai-625002 : 1%t Respondent
2. The Deputy General Manager (B&O)

State Bank of India, Administrative Office

State Bank of India

Trichy-620001 ; 2" Respondent
Appearance:
For the Petitioner Union : Advocate, Sri S.D. Srinivasan

For the 2" Party/Respondent  : Advocate, Sri S. Makesh
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AWARD

The Central Government, Ministry of Labour & Employment vide its Order No. L-12011/08/2022-1R (B.1I)
dtd. 22.02.2022 referred the following Industrial Dispute to this Tribunal for adjudication.

The schedule mentioned in that order is:

“Whether the action of the management of State Bank of India to deduct salary of S/Sri P. Jayaraj and
S. Prasad for their period of absence during March, 2020 to July, 2020 when intense lockdown was clamped
by the Authorities due to pandemic COVID-19 rendering the workmen unable to attend the Office due to lack
of communication is fair, legal and justified? If not, what relief the workmen are entitled to?”

. On receipt of the above reference from the Appropriate Government, the same is registered as ID No. 22/2022 and
notices were issued to both the parties for their appearance on 13.06.2022. On that day, Authorization Memo and
Claim Statement was filed on behalf of the First Party Petitioner Union. The Counsel for the Respondent entered
appearance and filed Counter Statement on 26.09.2022. Accordingly, the First Party Petitioner Union was directed to
file Affidavit-Evidence. After three adjournments, on dtd. 20.03.2023, the Authorized Representative, the General
Secretary appeared and expressed not to proceed with the case on the ground that of the .Settlement executed on
30" December, 2022 in between the First Party Union with the Respondent Management. The Joint Memorandum of
Settlement is produced and marked as Ext W1.

. At the outset, it is pertinent to mention that the General Secretary of the First Party Union is contesting the case on
being authorized by the Petitioners, S/Sri P. Jayaraj and S. Prasad. The Memorandum of Settlement being a part of
record is taken into judicial note. The Settlement under Section-2(p) and Section-18(1) was duly signed by the
General Secretary of the First Party Union, the Regional Manager, RBO, Dindigul so also the witness P. Padmalatha,
SBI, RBO Dindigul. But the Petitioners viz. S/Sri P. Jayaraj and P. Prasad were not the signatories on the Settlement
Ext.W1. Thus this Tribunal felt proper to record their statement in the interest of justice, if they on their own volition
agreed with the terms and conditions of settlement executed on 30.12.2022.

. The statements of both the petitioners were recorded. Both of them stated that the settlement was executed in their
presence and the contents of the settlement was read over and explained to them. There was no coercion or influence
on them from any corner. Both of them further stated that they would have no more grievance against the Respondent
as the Respondent’s Bank is ready to release one month’s salary of Rs. 55,222/- to Sri P. Jayaraj in lieu of the original
total claim of Union under the subject Industrial dispute. So also the Respondent’s Bank shall restore one month
Privilege Leave to the Leave credit of S. Prasad. in lieu of the original total claim of Union under the subject Industrial
dispute

. In view of the submission of both the Petitioners P. Jayaraj, S.Prasad and the Authorized Representative, the General
Secretary First Party Union, it is held that both the Petitioners voluntarily agreed to the Settlement executed on
30.12.2022 and they are not interested to proceed with the case. Thus, their submission to dispose of the case has got
sufficient force.

In the result, the ID case 22/2022 is disposed of in view of the Settlement between the parties on dtd. 30.12.2022.

An Award is passed accordingly.
DIPTI MOHAPATRA, Presiding Officer
(Dictated and transcribed by PA and
corrected and pronounced in the open
court on this day the 09.06.2023)

Witnesses Examined:
For the 1% Party/Petitioner Union : WW1, Sri P. Jayaraj
WW?2, Sri S. Prasad

For the Respondent : None

Documents Marked :

On the petitioner’s side

Ext.No. Date Description

Ext.W1 30.12.2022 Memorandum of Settlement u/s 2(p) and
Section-18(1) of the ID Act, 1947 executed
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in between the First Party Union and the

Respondent’s Management

On the Respondent’s side

Ext.No. Date Description

None

Presiding Officer

T3 faell, 19 e, 2023

PI. 31, 1222 —3IERTS fdare AR 1947 (1947 BT 14 ) BT GRT 17 & JATERV H sl ABR
UG AT 9% P Yaudd, Hag ANl R SFb PHeRI & 4 ey | fafdw s faare
Pl ARGR IATARTS ATHRT /519 AT a8 & uare (40/2016) ISR dxell 2 |

[%. TeT -39025/01/2023-3175 1= (@-11)-24]
g, 39 [Feas

New Delhi, the 19th July, 2023

S.0. 1222.—1In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.40/2016) of the Cent.Govt.Indus.Tribunal-cum-Labour Court Chennai
as shown in the Annexure, in the industrial dispute between the management of _Punjab National Bank  and their
workmen.

[No. L-39025/01/2023-IR(B-11)-24]
SALONI, Dy. Director
ANNEXURE
BEFORE THE CGIT-CUM-LABOUR COURT &EPF APPELLATE TRIBUNAL,
CHENNAI
ID No. 40/2016

Present: DIPTI MOHAPATRA, LL.M.
PRESIDING OFFICER
Date: 27.06.2023

Sri K. Pounraj
S/o K. Karuppaiya
No. 35/66, Kaliyamman Koil Street
Sivakasi
Virudhunagar District : Petitioner
AND
1. The Branch Manager
Punjab National Bank
No. 104, 1 Floor, Katcheri Street
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Virudhunagar-626001 : First Respondent
2. The Chief Manager

Punjab National Bank

Circle Office (HRD)

Kailasapuram

Trichy-620014 : Second Respondent
3. The Functional Manager (HRD)

Punjab National Bank

Circle Office (HRD)

Khandha Enclave

179, Sarojini Street

Ramnagar
Coimbatore-641009 : Third Respondent
Appearance:
For the 1% Party/Petitioner : Advocates, M/s S. Arunachalam &
Associates
For the 1%, 2" & 3" Respondent : Advocate, Sri S. Jayaraman

AWARD
This is an Application under 2A(2) of the Industrial Dispute Act.

2. The Applicant K. Pounraj raises the dispute challenging the denial of his job as Courier / Peon by the First
Respondent Bank since 17.03.2011.

The case of the Applicant in brief is that he was appointed as Part-Time Sweeper in the First Respondent Bank on
17.03.2011 with salary/wage at the rate of Rs. 225/- per day. He has studied upto 7™ Standard. He was all along doing
the menial work such as Sweeping, Cleaning and File Stitching, etc. at par with the job profile of a Messenger or a
Peon. He was sponsored by the Employment Exchange, Virudhunagar. But the Respondent never recognized the
duties discharged by the Applicant nor was paid with equal time-scale wage at par with regular employees. The
Respondent never considered to absorb the Applicant in full time job but on the other hand, despite of his continuance
rendering unblemished service for 4 years, 3 months and 14 days, no preference was given by the Respondent to him
for filling up the permanent vacancies as per Bipartite Settlement dtd. 19.10.1996. On the other hand, the Applicant
was denied the job on 30.06.2015 without prior intimation. It is further pleaded that since he has completed
continuous service of 480 days preceding to the date of denial of job, is eligible for regularization under the Tamil
Nadu Industrial Establishment (Conferment of Permanent Status to Workmen) Act,1961. It is further contended that
when some vacancies arose in the Respondent’s Bank, the Applicant made oral and written Representations to place
him on permanent post. The 1% Respondent sent the Representation with his recommendation to the Appropriate
Authority, the 2" Respondent for consideration. The Representation was never considered by the Second
Respondent, on the other hand resorted to direct recruitment of subordinate cadre posts for filling of 80 posts in
Trichy Circle vide advertisement on dtd 03.12.2014 in Tamil Daily i.e. “Thanthi”. The denial / termination from job
of the Applicant, without prior notice amounts to retrenchment within the purview of Section 2(00) of ID Act. The
Applicant / Petitioner was seriously affected financially and mentally for no fault of him. He raised the dispute before
the Conciliation Officer — Asstt Labour Commissioner (C), Puducherry. The dispute since could not be resolved at the
said forum, the Applicant approached this Tribunal seeking relief of his reinstatement in service with back wages and
all other attendant benefits and regularization of his service from the date of his appointment

Both the Respondents entered appearance by filing Common Counter traversing almost all the pleadings except the
admitted facts. The main plank of contention is that the Applicant / Petitioner is not a “Workman” within the purview
of 2(s) of the ID Act. There exists no relationship of Employer-Employee in between the Respondents and the
Petitioner. The service condition of the workmen / employees of the Banking Industry including the Respondent Bank
are governed by Sastry Award and Desai Award and also various Bipartite Settlements. As per the Respondent’s Bank
Rules, the case of the candidates sponsored by the Employment Exchange is only to be considered for such
employment. In view of the settlement dtd. 07.05.1984 reached by the All India PNB Employees Federation and the
Bank, and the same settlement was circulated vide Circular No. 772 dtd. 17.05.1984. This settlement clearly speaks
about the procedures stated therein to be followed unless the Thikana system is prevailed in the particular area. The
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said circular also prescribes that the recruitment of Part-Time / Full-Time Sweepers shall be as per the eligibility
criteria laid down by the Bank from time to time. In supersession of the said PD circular, the Bank had issued another
PAD Circular No. 72 dtd.11.02.2012 which also provides for Rules regarding the eligibility for posting of Part-Time
Sweepers in vari It contended that no right exists for any person to claim regularization / absorption in Bank which
dehors the Bank’s Rules and Guidelines. The applicability of Tamil Nadu Industrial Establishment (Conferment of
permanent status to workmen) Act at 1961 was challenged in view of ID Act. The Respondent(s) specific pleading is
that the Petitioner / Applicant was never appointed by any of the Respondent on 17.03.2011 or terminated from
service on 30.06.2015. There was no Service Agreement in between the Bank and the Petitioner. There exists no
relationship between the Respondent and the Petitioner as Employer and Employee. The claim of the Applicant is not
sustainable in the eye of law. The Petitioner / Applicant is not entitled to any relief as sought for.

In support of their respective pleadings, both parties adduced oral as well as documentary evidence. The Petitioner,
K. Pounraj while examined himself as WW1, adduced evidence through one L. Shankaravadivelu as WW2. The
Petitioner relied on 26 documents marked as Ext W1 to Ext W 26. The Petitioner also on three more volumes i.e. the
Sastry Award (Volume 11,)Desai Award(volume I11) and Memorandum of Settlement(Volume 1V), which are filed as
common documents for all the batch cases. The Respondent examined the Manager (HR), Sri Mitra Teja as MW1 and
produced 6 documents marked as Ext.M1 to Ext.M6.

The following issues emerge in the pleadings of the parties:

(i)  Ifthe Applicant is a Workman within the purview of 2(s) of the ID Act?

(i)  Whether there exists relationship of Employer-Employee in between the Respondent
and the Petitioner?

(iii) Whether the Applicant was terminated without prior notice?

(iv) To what relief the Applicant / Petitioner is entitled to?

Issues (1) & (11

5. Since the Issues | & Il are interlinked inter alia are taken up together. Both the Witnesses WW1, the Petitioner
and WW?2 adduced evidence in support of the pleadings of the Claim Petition. The Petitioner states to have
joined the Respondent Bank on 17.03.2011 as Part-Time Sweeper (PTS) and all along doing the menial work
such as Sweeping, Cleaning and File Stitching, even carrying the initial remuneration was paid to him on daily
basis at the rate of Rs 225/- per day. But the Respondent never recognized the duties discharged by the Applicant
nor was paid with equal time-scale wage at par with regular employees. The Respondent never considered to
absorb the Petitioner despite of his service of 4 years 3 months and 14 days. The Applicant was denied the job on
30.06.2015 without prior intimation. In view of the Bipartite Settlement dtd19.10.1996, the Applicant is entitled
to get the preference to fill up the permanent vacancy when completes 5 years of service. His representation in
this regard was never considered. WW?2 viz. Shri Shankaravadivelu, one retired Clerk of Respondent’s Bank
now holds the post of the General Secretary of “Punjab National Employees Union” which is affiliated to “All
India Bank Employees Association” adduces evidence in support of the Petitioner. He categorically states to
have rendered 25 years of service in the Respondent Bank till his superannuation in the year 2019. He has direct
knowledge that since the engagement of the Petitioner dtd. 17.03.2011 as Temporary Employee as PTS in the
Respondent’s Bank, his service was utilized for whole day. The Petitioner was not only doing the menial work
such as Sweeping, Cleaning, etc. but was paying Electricity and Telephone Bills, Clearing Cheques, escorting
the staff for refilling of ATM and also many more works, as good as the job of a Permanent Employee. But the
Applicant was never been paid wages / remuneration at par with a Permanent Employee.

6. The Respondent on the other hand adduces evidence through the Manager (HR), Mitra Teja who denies the
pleadings of the Petitioner and the statement of both the Witnesses. In support of the contentions made in
Counter Statement, it is stated that the Petitioner cannot plead to project himself as a “Workman” within the
purview of Section-2(s) of the Industrial Disputes Act, as much as he was engaged of and on whenever
exigencies arose on the part of the local Branch Manager who lacks any authority to give appointment to anyone.
The Applicant on the other hand has been adequately paid for his service rendered for the Branch. There exists
no Employer-Employee relationship in between the Respondents and the Petitioner. The claim of the Petitioner
amounts to “backdoor entry” thus the claim for reinstatement with back wages is not sustainable.

7. The Counsel for both parties advanced their respective arguments drawing attention to the documents on record.
In view of the discussion held in preceding paragraphs with regard to the pleadings of the parties, it is to be seen
if the Petitioner is a “Workman” within the purview of the Act and if there exists any Employer-Employee
relationship in between the Petitioner and the Respondent.
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8.  In this context the documents filed by the Petitioner are taken into consideration. The documents are haphazardly
filed. Even though the Petitioner claims to have joined the Bank on 07.03 2011, no document in its support is
filed. Ext.W1 dated 27.12.2011 and Ext.W3 dated 17.09.2012 reveal that the BM forwarded the Application of
Petitioner to Senior Manager HRD, Circle office Trichy, recommending his name for consideration for the post
of PTS. The regulation regarding absorption of PTS dtd. 17.02.2014 and the Memorandum for Absorption dtd.
22.02.2014 are filed and marked as Ext.W8 & Ext.W10 respectively. Ext.W9 dated 19.02.2014 is the letter of the
Chief Manager for recruitment of PTS. The General Secretary circulated a proposal for conversion of Part-Time
Employees as Peon vide his letter to All India Punjab National Bank Employees Federation (AIPNBEF) vide
Ext W11 dtd. 22.02.2014. Ext.W12 dtd. 04.03.2014 is an internal communication of a Circular regarding
absorption of PTS. A proposal initiated by the General Secretary vide Ext. W16 dtd. 12.02.2015 was sent to
the General Manager (P&A) to fix the educational criteria for the post of Peon as minimum 8™ Standard instead
of 10 + 2. The General Secretary sent a letter to the temporary staff members on dtd. 27.05.2015 vide Ext. W17 to
provide the details in pursuant to Ext.W16. A Special Recruitment Drive was initiated by the Circle Office,
Trichy vide Ext.W18 dtd. 01.07.2015 for recruitment to fill the post of Peons in Subordinate Cadre. Ext.W2,
Ext.W13 to Ext.W15 and ExtW19 and Ext.W20 are the documents showing the work assignments of the
Petitioner. By producing such document, the Petitioner tries to convince that he was He was assigned to
purchase Adhesive Stamps for the Respondents as per the aforesaid stated exhibits. It is further contended that
after the oral termination, the Petitioner moved the Deputy General Manager vide his letters dtd. 07.02.2016
(Ext.W21) to consider him on Permanent Post. Ext. W22 is the copy of Ext.W21. Ext.W24 is the Circular dtd.
31.05.2017 issued by the Head Office for recruitment of Workman Staff (other than Godown Keeper). Ext.W25
and Ext.W26 are the extracts of 8" and 9™ Bipartite Settlements. After the oral termination as claimed by the
Petitioner, he raised the dispute before the ALC, Madurai. It reveals that the Respondent entered appearance in
the Conciliation Proceedings and furnished reply of objection dtd. 30.08.2016 vide Ext.W23. The Respondent
explained therein the reasons of non-consideration of the Representation dtd. 01.06.2016 of the Petitioner. The
said Representation dtd. 01.06.2016 has not been filed by the Petitioner.

9. In view of the discussion held supra, when the engagement of the Petitioner stands disputed, being challenged
by the Respondent, onus of proof lies on the Petitioner. It is pertinent to mention even though the petitioner
produced a number of documents, none of those support the case of the Petitioner. It is found that the Petitioner
seriously failed to produce a single scrap of document with regard to his engagement. At the cost of repetition, it
needs mention that the ExtW1, ExtW3 and ExtW6 cannot be accepted as the document of the
appointment/engagement of the petitioner. It reveal that the then Branch Manager has simply forwarded the
applications of the petitioner to the higher authority to consider him to fill up the vacancy post of PTS. Ex.W21
and Ex.W22 (same) representations (in Tamil) of the petitioners addressed to the Manager and the Dy. Manager
on 07.02.2016 to consider his case for filling up the post of part time sweeper. No document has been produced
if his applications under Ex.W1, Ext. W3 and Ext.W6 and the representations Ex.W21 and Ext.W22 were ever
considered by the Competent Authority. Even if for the sake of argument advanced by the Counsel for the
Petitioner is accepted, the Petitioner on several occasions submitted applications and representations as per the
above exhibits, such mere fact would not suffice to hold that he was engaged by the Competent Authority. It
needs mention that no such correspondence was made to him in this regard. Besides, while the petitioner
claimed to have rendered service for the Respondent’s Bank, fails to file a single scrap of document, showing
disbursement of any amount towards his remuneration or wage was ever made by the Respondent. No document
is also filed showing duty assignment chart. The ExtW2, Ext W13 to Ext.W15, Ext.W19 and Ext.W20 are
produced showing that he was assigned to purchase Adhesive Stamps. In this regard, the Petitioner also fails to
produce any document regarding payment of any remuneration. Such documents even if it reflects the name of
the Petitioner will in no way suffice to hold that the Petitioner was engaged / employed as Part-Time Sweeper by
the 1st or 2" Respondent. On the other hand, the pleadings and submissions of the Respondent is accepted that
the Branch Manager as and when requires hands, engages the local person and the adequate remuneration is
being paid to them. In the given fact and circumstance, even if for a while it is accepted that this Petitioner has
purchased some Adhesive Stamps as per the Exhibits, he must have been adequately paid. Besides, the Petitioner
miserably failed to prove with regard to his claim of continuity of her service from the date of his joining from
17.023.2011 till 30.06.2015. In this context, the Learned Counsel for the Respondent relies on the judicial
verdict of the High Court of Judicature of Madras in the case of Sri J. Alwin Edwin Vs. The Branch
Manager, Punjab National Bank and Two Others vide WP No. 23017/2019 dtd. 06.10.2020 .1t is held by their
Lordships that in the absence of any candid document, the Petitioner cannot seek relief on an illusory evidence
stating that she was terminated from job without prior notice. Accordingly, in view of the facts discussed above,
it is held that at any stretch of prevailed circumstance, the Petitioner cannot claim to have been engaged as Part-
Time Sweeper by the 1%t and 2" Respondent. Thus, the Petitioner cannot be defined as a Workman under the 2(s)
of the ID Act and also there exists no Employer-Employees relationship in between the Respondent and
Petitioner.

The Issues (i) & (ii) are answered against the Petitioner.
Issues (11D & (1V)
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10. Inview of the findings under Issue No. (i) and (ii) above, there needs no discussion on the
Issues (iii) and (iv).

The Issues (iii) & (iv) are answered in negative. of the Petitioner.
The Petitioner is accordingly is not entitled to any relief as sought
The 1D case stands dismissed.
The Award is passed accordingly.
DIPTI MOHAPATRA, Presiding Officer

Witnesses Examined:

For the 1% Party/Petitioner : WW1, Sri K. Pounraj
: WWS2, Sri L. Sankaravadivelu
For the 2" Party/Management : MW1, Sri Mitra Teja

Documents Marked:-
On the petitioners side

Ex.No. Date Description

Ex.W1 27.12.2011 Appointment of Part-Time Sweeper

Ex.W2 06.01.2012 Purchase of adhesive stamps by
K.Pounraj

Ex.W3 17.09.2012 Appointment of Part-Time Sweeper

Ex.W4 17.10.2013 Letter from Manager regarding
recruitment of Part-Time Sweeper

Ex.W5 25.10.2013 Forwarding application of K.Pounraj
by the Manager

Ex.W6 14.11.2013 Application of K.Pounraj forwarded
by Manager

Ex.W7 20.01.2014 Transfer Certificate of K.Pounraj
forwarded by Manager

Ex.W8 17.02.2014 Regulation regarding absorption of
PTS

Ex.W9 19.02.2014 Recruitment of PTS letter from
Manager

Ex.W10 22.02.2014 Memorandum for absorption

Ex.W11 22.02.2014 Conversion of PTS as Peons

Ex.W12 04.03.2014 Circular regarding absorption of PTS

Ex.W13 06.03.2014 Adhesive stamps purchased by
K.Pounraj

Ex.W14 09.10.2014 Purchase of adhesive stamps by
K.Pounraj

Ex.W15 03.02.2015 Purchase of adhesive stamps by
K.Pounraj

Ex.W16 12.02.2015 Educational qualification to Peon

Ex.W17 27.05.2015 Letter from General Secretary from
the Union

Ex.W18 01.07.2015 Special recruitment trivet of Peons

Ex.W19 25.07.2015 Purchase of adhesive stamps by
K.Pounraj

Ex.W20 11.12.2015 Purchase of adhesive stamps by
K.Pounraj

Ex.W21 07.02.2016 Demand of Employment after
Termination to the Branch Manager
by K.Pounraj

Ex.W22 07.02.2016 Demand of Employment after
Termination to the General Manager
by K.Pounraj

Ex.W23 30.08.2016 Reply filed by Management before

ALC (C)-K.Pounraj
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Ex.W24 31.05.2017 Circular from the General Secretary
of the Employees Federation

Ex.W25 - Relevant portion of 8" bipartite
settlement

Ex.W26 - Relevant portion of 9™ bipartite
settlement

Documents Marked:-

On the Respondent’s side

Ex.No. Date Description
Ex.M1 07.05.1984 Settlement regarding fixation of wages and
other Allied matters like Recruitment and

appointment

Ex.M2 11.02.2012 Circular issued by the Respondent Bank

Ex.M3 25.03.2014 Circular banning the Temporary
Appointment in the Bank

Ex.M4 21.09.2015 Circular issued by the bank with regard to

the Recruitment and appointment of Part-
Time Sweeper
Ex.M5 04.07.2016 Circular issued by the Bank with regard to
Alternate mechanism in lieu of interview for
recruitment of full Time/Part Time Sweeper
Ex.M6 28.11.2018 Circular N0.430 Banning the Temporary
Appointment in the Bank.

72 faeel, 19 IS, 2023

BI. A 1223.—EINH fqare FAfRFR—H 1947 (1947 BT 14 ) BT GRT 17 & AFART § bl ABR
U R 4% & Yeudd, Hag FASa 8k S FHGRI @ d9r9 gy # fAfdw ofefie faare § o=l

IRER ARG BN / 57 T o~Ts @ gare (42/2016) IHIRIT Sl & |
[¥. TeT -39025/01/2023-3¢ a1 (1-11)-25]
qaArT, 37 Faes

New Delhi, the 19th July, 2023

S.0. 1223.—1In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.42/2016) of the Cent.Govt.Indus.Tribunal-cum-Labour Court Chennai
as shown in the Annexure, in the industrial dispute between the management of _Punjab National Bank  and their
workmen.

[No. L-39025/01/2023-IR(B-I1)-25]
SALONI, Dy. Director
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ANNEXURE
BEFORE THE CGIT-CUM-LABOUR COURT & EPF APPELLATE TRIBUNAL, CHENNAI

ID No. 42/2016
Present: DIPTI MOHAPATRA, LL.M.
PRESIDING OFFICER
Date: 30.06.2023
Smt. J. Thamilarasi,
W/o Jothivel,
No. 423, Keela Street,
Bikshander Koil,
Trichy — 620116. : Petitioner
AND
1. The Branch Manager,
Punjab National Bank,
Trichy Main Branch,
Trichy — 620 001. : First Respondent

2. The Deputy General Manager,
Punjab National Bank
Circle Office (HRD)
Presently at:
Khandha Enclave
179, Sarojini Street

Ramnagar

Coimbatore-641009 : Second Respondent
Appearance:
For the 1% Party/Petitioner : Advocates, M/s S. Arunachalam & Associates
For the 1%t & 2" Respondent : Advocate, Sri S. Jayaraman

AWARD

This is an Application under 2A(2) of the Industrial Dispute Act.

2. The Applicant Smt. J. Thamilarasi raises the dispute challenging the denial of her job as Part-Time Sweeper/
Peon by the First Respondent Bank since 30.06.2015.

The case of the Applicant in brief is that she was appointed as Part-Time Sweeper / Peon in the First
Respondent Bank on 02.06.2008 with salary/wage at the rate of Rs. 175/- per day. She was not educationally
qualified. The Post of Sweeper does not require any educational qualification. She belongs to SC category. She
was all along doing the menial work such as Sweeping, Cleaning and File Stitching, etc. at par with the job profile
of a Messenger or a Peon.

But the Respondent never recognized the duties discharged by the Applicant nor was paid with equal time-scale
wage at par with regular employees. The Respondent never considered to absorb the Applicant in full time job but
on the other hand despite of her continuance in job for 7 years and 29 days, the Applicant was denied the job on
30.06.2015 without prior intimation. Since the Applicant has completed unblemished service for the above period,
preference should have been given by the Respondent to her for filling up the permanent vacancies pursuant to
Bipartite Settlement dtd.19.10.1996. Besides she has completed her continuous service of 480 days preceding to
the date of denial/termination thus is eligible for regularization under the Tamil Nadu Industrial Establishment
(Conferment of Permanent Status to Workmen) Act, 1961. It is further contended that when some vacancies arose
the Applicant made oral and written Representations to place her on permanent post. The 1st Respondent sent the
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Representation with her recommendation to the Appropriate Authority, the 2nd Respondent for consideration. The
Representation was never considered by the Second Respondent, on the other hand resorted to direct recruitment
of subordinate cadre posts for filling of 80 posts in Trichy Circle vide advertisement on dtd 03.12.2014 in Tamil
Daily i.e. “Thanthi”.  The denial / termination from job of the Applicant, without prior notice amounts to
retrenchment within the purview of Section 2(oo) of ID Act. The Applicant / Petitioner was seriously affected
financially and mentally for no fault of her. She raised the dispute before the Conciliation Officer — Asstt Labour
Commissioner (C), Puducherry. The dispute since could not be resolved at the said forum, the Applicant
approached this Tribunal seeking relief of her reinstatement in service with back wages and all other attendant
benefits and regularization of her service from the date of his appointment

3. Both the Respondents entered appearance by filing Common Counter traversing almost all the pleadings
except the admitted facts. The main plank of contention is that the Applicant / Petitioner is not a “Workman”
within the purview of 2(s) of the ID Act. There exists no relationship of Employer-Employee in between the
Respondents and the Petitioner. The service condition of the workmen / employees of the Banking Industry
including the Respondent Bank are governed by Sastry Award and Desai Award and also various Bipartite
Settlements. As per the Respondent’s Bank Rules, the case of the candidates sponsored by the Employment
Exchange is only to be considered for such employment. In view of the settlement dtd. 07.05.1984 reached by the
All India PNB Employees Federation and the Bank, and the same settlement was circulated vide Circular No. 772
dtd. 17.05.1984. This settlement clearly speaks about the procedures stated therein to be followed unless the
Thikana system is prevailed in the particular area. The said circular also prescribes that the recruitment of Part-
Time / Full-Time Sweepers shall be as per the eligibility criteria laid down by the Bank from time to time. In
supersession of the said PD circular, the Bank had issued another PAD Circular No. 72 dtd.11.02.2012 which also
provides for Rules regarding the eligibility for posting of Part-Time Sweepers in various branches. It is further
contended that no right exists for any person to claim regularization / absorption in Bank which dehors the Bank’s
Rules and Guidelines. The applicability of Tamil Nadu Industrial Establishment (Conferment of permanent status
to workmen) Act at 1961 was challenged in view of ID Act. The Respondent(s) specific pleading is that the
Petitioner / Applicant was never appointed by any of the Respondents on 02.06.2008 or terminated from service on
30.06.2015. There was no Service Agreement in between the Bank and the Petitioner. The claim of the Applicant
is not sustainable in the eye of law. The Petitioner / Applicant is not entitled to any relief as sought for.

4. In support of their respective pleadings, both parties adduced oral as well as documentary evidence. The
Petitioner, J. Thamilarasi while examined herself as WW1, adduced evidence through one L. Shankaravadivelu as
WW?2. The Petitioner relied on 18 documents marked as Ext.W1 to Ext.W18. The Respondent examined the
Manager (HR), Sri Mitra Teja as MW1 and produced 6 documents marked as Ext.M1 to Ext.M6.

The following issues emerge in the pleadings of the parties:

(i) If the Applicant is a Workman within the purview of 2(s) of the ID Act.

(i) Whether there exists relationship of Employer-Employee in between
the Respondent and the Petitioner.

(iii) Whether the Applicant was terminated without prior notice?

(iv) To what relief the Applicant / Petitioner is entitled to?

Issues (i) & (ii)

5. Since the Issues (i) & (ii) are interlinked inter alia are taken up together. Both the Witnesses WW1, the
Petitioner and WW?2 adduced evidence in support of the pleadings of the Claim Petition. The Petitioner states to
have joined the Respondent Bank on 02.06.2008 as Part-Time Sweeper (PTS) and all along doing the menial work
such as Sweeping, Cleaning and File Stitching, etc. at par with the job profile of a Messenger or a Peon. The initial
remuneration was paid to him on daily basis at the rate of Rs 175/-. But the Respondent never recognized the
duties discharged by the Applicant nor was paid with equal time-scale wage at par with regular employees. The
Respondent never considered to absorb the Petitioner despite of her service of 7 years 29 days but the Applicant
was denied the job on 30.06.2015 without prior intimation. In view of the Bipartite settlement dtd 19.10.1996, the
Applicant is entitled to get the preference to fill up the permanent vacancy when completes 5 years of service. Her
representation in this regard was never considered. WW2 viz. Shri Shankaravaduvelu, one retired Clerk of
Respondent’s Bank now holds the post of the General Secretary of “Punjab National Employees Union” which is
affiliated to “All India Bank Employees Association” adduces evidence in support of the Petitioner. He
categorically states to have rendered 25 years of service in the Respondent Bank till his superannuation in the year
2019. He has direct knowledge that since the engagement of the Petitioner dtd. 02.06.2008 as Temporary
Employee as PTS in the Respondent’s Bank, her service was utilized for whole day. The Petitioner was not only
doing the menial work such as Sweeping, Cleaning, File Stitching, Carrying files and worked as of a Messenger /
Peon as good as the job of a Permanent Employee. But the Applicant was never been paid wages / remuneration at
par with a Permanent Employee.
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6. The Respondent on the other hand adduces evidence through the Manager (HR), Mitra Teja who denies the
pleadings of the Petitioner and the statement of both the Witnesses. In support of the contentions made in Counter
Statement, it is stated that the Petitioner cannot plead to project himself as a “Workman” within the purview of
Section-2(s) of the Industrial Disputes Act, as much as she was engaged of and on whenever exigencies arose on
the part of the local Branch Manager who lacks any authority to give appointment to anyone. The Applicant on the
other hand has been adequately paid for his service rendered for the Branch. There exists no Employer-Employee
relationship in between the Respondents and the Petitioner. The claim of the Petitioner amounts to “backdoor
entry” thus the claim for reinstatement with back wages is not sustainable. The Counsel for both parties advanced
their respective arguments drawing attention to the documents on record.

7. The Counsel for both parties advanced their respective arguments drawing attention to the documents on
record. In view of the discussion held in preceding paragraphs with regard to the pleadings of the parties, it is to be
seen if the Petitioner is a “Workman” within the purview of the Act and if there exists any Employer-Employee
relationship in between the Petitioner and the Respondent.

8. In this context the documents filed by the Petitioner are taken into consideration. The documents are
haphazardly filed. Even though the Petitioner Claims to have joined the Bank on 02.06 2008 no document in its
support is filed. It reveals from Ext.W1 dated 29.11.2010 is a communication of Senior Manager of Bikshandar
Koil Branch to the Senior Manager (HRD) recommending the name of the Petitioner to post her as PTS in their
branch. Ext.W2 is a Medical Certificate dtd. 09.01.2014. Ext.W3 dtd. 09.01.2014 seems to a forwarding letter
showing the application of the Petitioner was forwarded by the Chief Manager to the Senior Manager (HRD),
Trichy wherein the Senior Manager was requested to consider the application of the Petitioner as her service was
utilized by the Branch since June 2008. Ext.W8 dtd. 08.05.2014 is an application of the Petitioner to the
Dy. General Manager, Trichy requesting to continue her on job, Ext.W9 is the Bio-Data of the Petitioner, Ext.W18
is a Group Photo taken in the Branch with Branch Staff filed by the Petitioner

The regulation regarding absorption of PTS and the Memorandum for Absorption are fled and marked as Ext.W4
dated 17.02.2014 and Ext.W5 dated 22.02.2014. Ext.W7 dtd. 04.03.2014 is an internal communication of the
General Secretary who circulated a proposal for conversion of Part-Time Employees as Peon vide his letter to All
India Punjab National Bank Employees Federation (AIPNBEF). A proposal initiated by the General Secretary
vide Ext.W10 dtd. 12.02.2015 was sent to the General Manager (P&A) to fix the educational criteria for the post
of Peon as minimum 8™ Standard instead of 10 + 2. The General Secretary sent a letter to the temporary staff
members on dtd. 27.05.2015 vide Ext.W11 to provide the details in pursuant to Ext.W10. A Special Recruitment
Drive was initiated by the Circle Office, Trichy vide Ext.W12 dtd 01.07.2015 for recruitment to fill the post of
Peons in Subordinate Cadre. After termination, the Petitioner moved the Deputy General Manager vide her letters
vide Ext.W13 dtd. 07.02.2016 to consider her on Permanent Post. Ext.W14 is the copy of ExtW13. ExtW15 is
the Circular dtd. 31.05.2017 issued by the Head Office for recruitment of Workman Staff (other than Godown
Keeper). Ext.W16 and Ext.W17 are the extracts of 8! and 9" Bipartite Settlements.

9. In view of the discussion held supra, when the engagement of the Petitioner stands disputed, being
challenged by the Respondent, onus of proof lies on the Petitioner. It is pertinent to mention even though the
petitioner produced a number of documents, none of those support the case of the Petitioner. It is found that the
Petitioner seriously failed to produce a single scrap of document with regard to her engagement. At the cost of
repetition, it needs mention that the Ext W1 to Ext W3 and Ext. W11 and Ext.W12 cannot be accepted as the
document of the appointment/engagement of the petitioner. It reveals that the then Branch Manager has simply
forwarded the applications of the Petitioner to the higher authority to consider him to fill up the vacancy post of
PTS. Ext W11 and Ex.W12 (same) representations (in Tamil) of the Petitioner addressed to the Manager and the
Dy. Manager on 07.02.2016 to consider his case for filling up the post of part time sweeper. No document has
been produced if her applications were ever considered by the Competent Authority. Even if for the sake of
argument advanced by the Counsel for the Petitioner is accepted, the Petitioner on several occasions submitted
applications and representations as per the above exhibits, such mere fact would not suffice to hold that she was
engaged by the Competent Authority. It needs mention that no such correspondence was made to her by the
Respondent’s Bank in this regard. Besides, while the petitioner claimed to have rendered service for the
Respondent’s Bank, fails to file a single scrap of document, showing disbursement of any amount towards his
remuneration or wage, was ever made by the Respondent. The Petitioner failed to produce any duty assignment
chart as claims to have worked other than the her work of a Sweeper. Even if the contents of Ext.W1 is taken into
account that the Branch was utilizing the service of the Petitioner, in absence of any candid and convincing
evidence, such mere fact of utilization of service of Petitioner would no way be accepted in her favour. On the
other hand, the pleadings and submissions of the Respondent is accepted that the Branch Manager as and when
requires hands, engages the local person and the adequate remuneration is being paid to them. In the given fact and
circumstance, even if for a while it is accepted that this Petitioner has purchased some Adhesive Stamps as per the
Exhibits, she must have been adequately paid. Besides, the Petitioner miserably failed to prove with regard to his
claim of continuity of her service from the date of his joining from 20.08.2001 till 30.06.2015. In this context, the
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Learned Counsel for the Respondent relies on the judicial verdict of the High Court of Judicature of Madras in
the case of Sri J. Alwin Edwin Vs. The Branch Manager, Punjab National Bank and Two Others vide WP
N0.23017/2019 dtd. 06.10.2020 .It is held by their Lordships that “in the absence of any candid document, the
Petitioner cannot seek relief on an illusory evidence stating that she was terminated from job without prior

notice”.

10.  Accordingly, in view of the facts discussed above, it is held that at any stretch of prevailed circumstance, the
Petitioner cannot claim to have been engaged as Part-Time Sweeper by the 1 and 2" Respondent. Thus, the
Petitioner cannot be defined as a Workman under the 2(s) of the ID Act and also there exists no Employer-
Employee relationship in between the Respondent and Petitioner.

The Issues (i) & (ii) are answered against the Petitioner.

Issues (iii) & (iv)

11  Inview of the findings under Issue No. (i) and (ii) above, there needs no discussion on the

Issues (iii) and (iv).

The Issues (iii) & (iv) are answered in negative.
The Petitioner is accordingly is not entitled to any relief as sought.

The ID case stands dismissed.
The Award is passed accordingly.

(Dictated and transcribed by PA and
corrected and pronounced in the open

court on this day the 30.06.2023)

Witnesses Examined:

For the 1% Party/Petitioner

For the 2" Party/Management

Documents Marked:-

On the petitioners side

Ex.No.

Ex.wW1
Ex.W2

Ex.W3

Ex.W4
Ex.W5
Ex.W6
Ex.W7
Ex.W8
Ex.W9
Ex.W10
Ex.W11

Ex.W12
Ex.W13

Ex.W14
Ex.W15
Ex.W16

Ex.W17
Ex.W18

Documents Marked:-

Date

29.11.2010
09.01.2014

09.01.2014

17.02.2014
22.02.2014
24.02.2014
04.03.2014
08.05.2014
09.05.2014
12.02.2015
27.05.2015

01.07.2015
07.02.2016

07.02.2016

31.05.2016

On the Respondent’s side

Ex.No.

Date

DIPTI MOHAPATRA, Presiding Officer

WW1, Smt. J. Thamilarasi
WW?2, Sri L. Sankaravadivelu
MW1, Sri Mitra Teja

Description

Posting of Permanent PTS

Certificate from doctor of the age of
Thamilarasi

Chief Manager forwarding the application of
Thamilarasi

Regulation regarding absorption of PTS
Memorandum for absorption

Conversion of PTS as Peons

Circular regarding absorption of PTS
Application from J. Thamilarasi

Bio-Data of J. Thamilarasi

Educational Qualification to Peon

Letter from General Secretary from the
Union

Special Recruitment trivet of Peon

Demand of Employment after termination to
the Branch Manager by J. Thamilarasi
Demand of Employment after termination to
the General Manager by J. Thamilarasi
Circular from the General Secretary of the
Employees Federation

Relevant portion of 8™ Bipartite Settlement
Relevant portion of 9™ Bipartite Settlement
Group Photo taken on the occasion of the
visit of Circle Head Mr. Veerappan to
Bhikshandar Kovil, Trichy

Description
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Ex.M1

Ex.M2

Ex.M3

Ex.M4

Ex.M5

Ex.M6

07.05.1984

11.02.2012

25.03.2014

21.09.2015

04.07.2016

28.11.2018

Settlement regarding fixation of wages and
other Allied matters like Recruitment and
appointment

Circular issued by the Respondent Bank
Circular banning the Temporary
Appointment in the Bank

Circular issued by the bank with regard to
the Recruitment and appointment of Part-
Time Sweeper

Circular issued by the Bank with regard to
Alternate mechanism in lieu of interview for
recruitment of full Time/Part Time Sweeper
Circular N0.430 Banning the Temporary
Appointment in the Bank.
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