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IENEEIER]
ENIEEEIAER L)
e fawelt, 28 S, 2024

FT.3T. 1289.—ATLA T fAATa-3raTa de rfar==w, 1981 (1981 T 28) T &TT 6 T IT-4TIT (2)
& AT II5T GTT 6 T IT-4TT (1) F @S (F) G T& TRAT T TN Fd gU, Feald G, TAgT,
FAAE § AT FATT-AETT 9 (TEH d9) § T Agag® (HISUH) F 98 9w g1 et
JYATA (T¥\ faf: 7.3.1973) T Ug FT FTANTT TZUT FA T I & 1 (03) a9 it sty F forw srorar
STl SATQLTT T, ST | T8 al, Uiaerd oo # I9-wae fHaer (STuaet) & 98 9¥ HI<h Fdl gl

[T, . 9/4/2021-ATUH-1]
TATIAE T, AT F=a
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MINISTRY OF FINANCE
(Department of Financial Services)
New Delhi, the 28th June, 2024

S.0. 1289.—1In exercise of the powers conferred by clause (aa) of sub-section (1) of section 6 read with sub-
section (2) of section 6 of the Export - Import Bank of India Act, 1981 (No. 28 of 1981), the Central Government
hereby appoints Ms. Deepali Agrawal (DOB: 07.03.1973), currently working as Chief General Manager (CGM) in
Export Import Bank of India as Deputy Managing Director (DMD), Export Import Bank of India, for a period of three
(03) years, from the date of her taking over charge of the post or until further orders, whichever is earlier.

[F No. 9/4/2021-1F-1]
SUBHASHCHANDRA AMIN, Under Secy.

e g
(Fr.dr. & T

e fawelt, 28 S, 2024

FT. 1290.— TSI ST FIATT ATIHILN (79T TH FI) F ATAAH, 1948 FT g7 2 F @<
(F) F ATEL | TTHS A< |

TAEIT,A3HY, ATRA & TTT HIaATare, aroad § ofF smefiv Jg™, a8 TART ATl o7
ST 28, 2024 F HETAT FHIAT ATHI o T H HIAL TATAT T (Mg HL & 110 ATEFHT HLal 2l

[T, 5. 21.4330/01/2024(22)]
S EVEIEREERERGIRICT)

MINISTRY OF EXTERNAL AFFAIRS
(CPV Division)
New Delhi, the 28th June, 2024

S.0. 1290.—Statutory Order in pursuance of the clause (a) of the Section 2 of the Diplomatic and Consular
Officers (Oaths and fees) Act, 1948 (41 of 1048), the Central Government hereby appoints Shri Ashish Chauhan,
Assistant Section Officer as Assistant Consular Officer in the Consulate General of India, Birmingham, to perform the
consular services as Assistant Consular Officer with effect from June 28, 2024.

[F. No.T.4330/01/2024(22)]
NEERAJ AGRAWAL, Director (CPV)

< faeet, 3 JeITe, 2024
FLAT. 1291.— TSI ST HIAT ATHILN (T TH 6IE) F ATAAH, 1948 FT g7 2 F @€
(F) F ATELT | TeTIAE AT |
TAg GIT,8%HI, AIA & LT HIEATard, g9 | UTgd SISt 3T A= Hal<AqT, TgEH ATANT
ATEHTIAT T [ATS 03, 2024 & TETTF HIAT ATTHET & & H HIAL GaATd 1 Fdgd F:27 & oo
ATIFT FLAT Bl

[T, 5.47.4330/01/2024(23)]
SIS EVEIEMEESERGIEIET)
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New Delhi, the 3rd July, 2024

S.0. 1291.—Statutory Order in pursuance of the clause (a) of the Section 2 of the Diplomatic and Consular
Officers (Oaths and fees) Act, 1948 (41 of 1048), the Central Government hereby appoints Shri Rohit George and
Shri Sachin Kataria, both Assistant Section Officers as Assistant Consular Officers in the Consulate General of India,
Dubai, to perform the consular services as Assistant Consular Officer with effect from July 03, 2024.

[F. No.T.4330/01/2024(23)]
NEERAJ AGRAWAL, Director (CPV)

A 3T TS HATAT
¢ faeefl, 24 5, 2024

FLAT. 1292 i faare =M, 1947 (1947 BT 14) B ORI 17 & RO H,  d=al

WHR TH.OA. & Jdead & Gdg Aol MR 96 PHOR & 49, orgay # ffde henfie faare &

P PR AeNPIe B —TE —uw =Arme AT & vae (e IS 62/2000) 31
UHITd HAT &, Gl DR WRBR B 24 /06 /2024 BT UK T3l AT|

[/, TeT. 22012/506/99-31E.37R. (H1.TH-1I))]

Tftreq. ue, 37 A

MINISTRY OF LABOUR AND EMPLOYMENT

New Delhi, the 24th June, 2024

S.0. 1292.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award ( Reference.l.D.No0.62/2000) of the Central Government Industrial
Tribunal-cum-Labour Court, Asansol as shown in the Annexure, in the industrial dispute between the Management
of E.C.L. and their workmen, received by the Central Government on 24/06/2024.

[No. L-22012/506/99 — IR (CM-II)]
MANIKANDAN. N, Dy. Director

ANNEXURE
BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL -CUM- LABOUR COURT,
ASANSOL.
PRESENT: Shri Ananda Kumar Mukherjee,

Presiding Officer,
C.G.I.T-cum-L.C., Asansol.
REFERENCE CASE NO. 62 OF 2000
PARTIES: Kashi Jana
(represented by the dependent son Gobinda Jana)
Vs.
Management of Parascole Colliery of ECL

REPRESENTATIVES:

For the Union/Workman: Mr. Rakesh Kumar, President, Koyala Mazdoor Congress.
For the Management of ECL: Mr. P. K. Das, Advocate.

INDUSTRY: Coal.

STATE: West Bengal.

Dated: 21.05.2024
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AWARD

In exercise of powers conferred under clause (d) of Sub-section (1) and Sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), the Government of India through the Ministry of Labour, vide its Order
No. L-22012/506/99/IR(CM-II) dated 13.07.2000 has been pleased to refer the following dispute between the
employer, that is the Management of Parascole Colliery under Kajora Area of Eastern Coalfields Limited and their
workman for adjudication by this Tribunal.

SCHEDULE

“Whether the action of the management of Parascole Colliery of M/s. E.C.Ltd. in not providing employment
to the dependent of Late Sh. Kashi Jena, U.G.L. is legal and justified? If not, to what relief the workman is entitled? ”

1. On receiving Order No. L-22012/506/99/IR(CM-II) dated 13.07.2000 from the Government of India,
Ministry of Labour, New Delhi for adjudication of the dispute, a Reference case No. 62 of 2000 was registered on
01.08.2000 / 18.10.2001 and an order was passed for issuing notice to the parties through registered post, directing
them to appear and submit their written statements along with relevant documents in support of their claims and a list
of witnesses.

2. The case is fixed up today for appearance of Gobinda Jana and hearing of argument. Mr. Rakesh Kumar,
representing Gobinda Jana, the dependent son of Late Kashi Jana submitted that the petitioner on whose behalf this
Industrial Dispute has been raised has not turned up after several communications made to him. Mr. P. K. Das,
learned advocate for the management of Parascole colliery under Kajora Area of Eastern Coalfields Limited
(hereinafter referred to as ECL) is present.

3. The petitioner filed a written statement on 16.01.2002 through Mr. Rakesh Kumar, Union representative.
Fact of the case in brief is that Kashi Jana was an employee of Parascole colliery under Kajora Area of ECL, having
U.M. No. 602811 and was working as Underground Loader. Kashi Jana went to his native village on leave from
17.03.1994 to 23.03.1994 but due to his illness at his native place he was unable to report for duty. Period of his
unauthorized absence was one month and twenty-seven days. After return he was placed in the ‘Badli’ list.
Management wrongfully kept him in the ‘Badli’ list and in course of time Kashi Jana met with a railway accident on
10.02.1995 at Colliery Rail Siding. He died in course of his employment. Gobinda Jana being the eldest son prayed
for providing employment as a dependent but the management of ECL did not provide him with employment on the
pretext that his father was in the ‘Badli’ list and ‘Badlis’ are not entitled to the benefit of employment. Gobinda Jana
thereafter raised an Industrial Dispute through Koyala Mazdoor Congress, Union, in which his father was a member.

4. The Management of ECL contested the case by filing written statement on 13.03.2002 through Dy. CME /
Agent of Parascole Colliery. According to the management Kashi Jana was absent for a long time. After returning for
work he was placed in the ‘Badli’ list of workers. There was no scope for providing employment to the dependent of
‘Badli’ workers. The Competent Authority expressed inability to consider the prayer for employment. ECL Head
Quarters also communicated to Gobinda Jana about the inability by issuing letter No. KA/PM/C-6/35/4480/10405
dated 12.11.1998 through Manager (Personnel), Kajora Area. It is asserted that the dependents of ‘Badli’ workers
cannot claim employment as legal right as the same is against the norms of the company.

5. In support of his case, Gobinda Jana examined himself as Workman Witness and filed affidavit-in-chief. He
has produced a copy of his father’s Identity Card issued by the management of the company which bears Man No. as
602811.

Copy of office order bearing No. PC/C-6/94-986 dated 19.05.1994 issued by Dy. CME of Parascole colliery
has been produced, which is related to placement of Kashi Jana in ‘Badli’ List due to his unauthorized absence for
more than ten days. Documents produced have not been marked as Exhibits but the same is relevant for consideration.

6. In cross-examination witness admitted that his father was in ‘Badli’ list. Witness stated that his father raised
dispute challenging the decision of the management of placing him in the ‘Badli’ list but the witness was not able to
produce any document to show that his father challenged his placement in the ‘Badli’ list during his lifetime.

7. Mr. Ashis Mohan, Assistant Manager (Personnel) of Parascole Colliery has been examined as Management
Witness. He has placed copy of letter No. PC/C-6/94-986 dated 19.05.1994 by which Kashi Jana was placed under
‘Badli’ list. Witness further stated that there is no provision to provide employment to the dependent of ‘Badli’
workers. Witness faced cross-examination. He was unable to state as to who approved the decision of placing the
workman in the ‘Badli’ list.

8. Mr. Rakesh Kumar, union representative argued the case for Gobinda Jana and submitted that his father was
a permanent employee and died due to rail accident within the premises of the colliery while he was in the roll of the
company. It is further argued that without approval of the competent authority, the Dy. CME/Agent of Parascole
colliery had wrongfully placed him in ‘Badli’ list. It is argued that after returning from his native village, workman
had to be considered as a regular employee of the company and the dependent son is entitled to get employment under
the company.
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9. Mr. P. K. Das, learned advocate for the management submitted that Gobinda Jana has not appeared before
this Tribunal for several years and the petitioner is not entitled to get employment as a dependent, as his father
was treated as a ‘Badli’ worker and no dispute was raised against the change in nature of employment of his father. It
is further contended that due to inordinate delay, prayer for employment of the dependent son cannot be considered.

10. I have considered facts and circumstances of the case and the argument advanced by both parties.
Admittedly, Kashi Jana was a ‘Badli’ worker at the time of his death on 10.02.1995. There is no evidence to suggest
that any dispute was raised by Kashi Jana against order of his placement the in ‘Badli’ list. Therefore, conduct of
workman during his lifetime establishes that he has accepted being treated as a ‘Badli’ worker. Raising an Industrial
Dispute for not providing employment to the dependent cannot ipso facto grant opportunity to the dependent son to
challenge the order of placement of his father in the ‘Badli’ list. To my mind the management of ECL is bound by the
guiding rules and the fact that Kashi Jana who was relegated to a ‘Badli’ worker for his unauthorized absence was
never restored to his original post and position before his death.

11. Under such circumstances management of the company cannot be said to have committed illegality by not
accepting the claim of the dependent son, Gobinda Jana. I also find that the petitioner is not diligent in proceeding
with this Industrial Dispute for the purpose of securing an employment. In my view I find no merit in this case and the
same is accordingly dismissed on contest.

Hence,
ORDERED

that the Industrial Dispute is dismissed on contest. An award be drawn up in the light of my above findings.
Let copies of the Award in duplicate be sent to the Ministry of Labour, Govt. of India, New Delhi for information and
Notification.

ANANDA KUMAR MUKHERIJEE, Presiding Officer
T2 faoett, 24 S, 2024

FAM. 1293 —iefie  faare AT, 1947 (1047 &1 14) & ORI 17 & IFART H, D=l
WHR T.H.UA. & ydgda & Gag FRAN@ R ST BHGRI & 49, argey # ffds sienfie faarg 4
=T WBR Aefrs JARBO—TE— 58 AR ITAAT & vae (A= G- 121/2005) @
UHITd HAT &, Gl DR WBR D 24 /06 /2024 B YT Fal AT|

[®. .Ual. 22012/450/2004-37%. 317, (. 7H-11)]
Tforhee. U, 37 Ao

New Delhi, the 24th June, 2024

S.0. 1293.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award ( Reference.l.D.N0.121/2005) of the Central Government Industrial
Tribunal-cum-Labour Court, Asansol as shown in the Annexure, in the industrial dispute between the Management
of E.C.L. and their workmen, received by the Central Government on 24/06/2024.

[No. L-22012/450/2004 — IR (CM-II)]
MANIKANDAN. N, Dy. Director
ANNEXURE
BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL -CUM- LABOUR COURT, ASANSOL.

PRESENT: Shri Ananda Kumar Mukherjee,

Presiding Officer,

C.G.I.T-cum-L.C., Asansol.

REFERENCE CASE NO. 121 OF 2005
PARTIES: Kapildeo Jha
Vs.
Management of Bhanora Colliery of ECL

REPRESENTATIVES:
For the Union/Workman: Mr. Rakesh Kumar, President, Koyala Mazdoor Congress.
For the Management of ECL: Mr. P. K. Das, Advocate.
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INDUSTRY: Coal.
STATE: West Bengal.
Dated: 30.05.2024

AWARD

In exercise of powers conferred under clause (d) of Sub-section (1) and Sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), the Government of India through the Ministry of Labour, vide its Order
No. L-22012/450/2004-IR(CM-II) dated 01.09.2005 has been pleased to refer the following dispute between the
employer, that is the Management of Bhanora Colliery under Sripur Area of Eastern Coalfields Limited and their
workman for adjudication by this Tribunal.

SCHEDULE

“ Whether the action of the management of Bhanora Colliery of M/s. E.C.L. in denying regularization and
denying payment of differences of wages in respect of Sh. Kapildev Jha is legal and justified? If not to what relief the
workman is entitled? ”

1. On receiving Order No. 1.-22012/450/2004-IR(CM-II) dated 01.09.2005 from the Government of India,
Ministry of Labour, New Delhi for adjudication of the dispute, a Reference case No. 121 of 2005 was registered on
23.09.2005 and an order was passed for issuing notice to the parties through registered post, directing them to appear
and submit their written statements along with relevant documents in support of their claims and a list of witnesses.

2. Mr. Rakesh Kumar, the General Secretary of Koyala Mazdoor Congress filed written statement of Kapildeo
Jha on 10.06.2010. The Agent of Girmint/Bhanora Colliery filed their written statement on 24.08.2016. The fact of
the case disclosed in the written statement of the workman is that Kapildeo Jha was a General Mazdoor at Bhanora
West Block Colliery under Sripur Area of Eastern Coalfields Limited (hereinafter referred to as ECL). In 1997 he was
deployed to work as a Pit Clerk along with others and the competent authority of ECL approved the placement of
Kapildeo Jha to work as Pit Clerk, Grade-II. The management paid him difference of wages for rendering service as
Pit Clerk, Grade-II. He was deployed to work as Pit Clerk as per order No. GM/SA/C-6D/6(Gen.)/97/97 dated
11/12.03.1997 which was communicated by the Agent of Bhanora (R) Colliery on 14.04.1997. According to the
guidelines followed by the company, if any worker was deployed in a higher post, he would be entitled to higher pay
but in the case of Kapildeo Jha initially he was not paid the difference wages. It is claim on behalf of the workman
that he should be paid the difference of wages for working as a pit clerk till the date of regularization as Pit Clerk,
Grade-II.

3. Further case of the union is that if a workman performed any underground work for 190 days or 240 days on
surface, then the person would be entitled to be regularized in the said post in which he works for such duration. The
management did not follow the norms and did not regularize him in the post after working for several years.
According to the union the management of Bhanora Colliery paid the difference of wages to Kapildeo Jha only for
one year and stopped the payment of difference of wages thereafter without any reason.

4. Some of the workmen who were deputed to work as Pit Clerk along with Kapildeo Jha were regularized as
Pit Clerk on the basis of the direction passed by the Hon’ble High Court at Calcutta but the cases of Kapildeo Jha and
few others have not been considered by the management without any reason. According to the prevailing practice of
the company if any workman is permanently working in a particular work, then he shall be regularized in the same
work in which he is working, but the policy has not been followed in the case of Kapildeo Jha. The relief sought for in
this case is for regularization of Kapildeo Jha, Explosive Carrier at Bhanora Colliery to the post of Pit Clerk, Grade-II
with notional seniority in Clerical Grade, after one year from the date of deployment as Pit Clerk and the second
relief claimed on behalf of the workman is payment of difference of wages to the workman for working as a pit clerk.

5. Management contested the case by filing written statement. It is the case of the management that the
concerned workman raised a dispute claiming regularization as Pit Clerk. It is their case that the Hon’ble High Court
at Calcutta in Writ Petition No. 88 of 2006 filed by Mahendra Kumar Paswan and Others was pleased to direct the
management to hear the writ petitioners and to take decision. The case of the writ petitioners for regularization was
considered. It is further contended that for the purpose of regularization to any substantive post, notification of
competent authority is necessary. The post of Pit Clerk, Grade-II is an entry level post of the Clerical Grade and the
same requires financial approval by the competent authority. With introduction of Mechanization process Bhanora
west Block Colliery has reduced the loader strength and no Pit Clerk is required. Therefore, claim for regularization
of the workman to the post of Pit Clerk is not tenable and has no foundation. The concerned workman is not entitled
to any relief and the Industrial Dispute is liable to be dismissed.
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6. The short point for consideration is whether denial of regularization of Kapildeo Jha to the post of Pit Clerk
and denial of payment of difference of wages is justified and legally tenable and to what relief the workman is
entitled?

7. In support of his case the workman filed affidavit-in-chief and faced cross-examination by the management.
The witness produced the following documents:

(1) Copy of the Office Order dated 11/12.03.1997 issued by the General Manager of Sripur Area has
been produced as Exhibit WW-I, wherein it is stated that Kapildeo Jha along with others were
deployed to work as Pit Munshi / Clerk and posted at Bhanora West Block Colliery and they would
be entitled to difference of wages for the period.

(i1) Copy of the Office Order dated 15.01.2011 issued by the Personnel Manager (I/C), Sripur Area for
regularization of eleven T.R. Employees as Clerk Grade-11I, as Exhibit WW-II (collectively in two

pages).

(iii) Copy of the letter dated 14.01.2011 issued by the Office of the Chief General Manager, Kajora
Aera, as Exhibit WW-III. In the letter addressed to the Deputy Personnel Manager (Admin), Kajora
Area it is evident that on recommendation of the Departmental Promotion Selection Committee
constituted at Headquarters level, the competent authority has accorded approval for regularization
of 9 T.R. Employees as Clerk, Grade-III with immediate effect.

8. On 14.11.2022 Mr. P. K. Das, learned advocate for the management of ECL submitted before the Tribunal
that the management does not want to examine any witness.

9. Mr. Rakesh Kumar, Union representative advancing his argument submitted that Kapildeo Jha, who was a
General Mazdoor at Bhanora West Block Colliery was deputed to work as a Pit Clerk, Grade-II on the basis of an
Office Order dated 11/12.03.1997 (Ext. WW-I). He was never reverted to his earlier post of General Mazdoor and
paid the difference of wages for one year. It is submitted that the workman had filed L. C. Application No. 01/2008
under Section 33 (C)(2) of Industrial Disputes Act, 1947, praying for payment of difference of wages to the workman
for the post of Pit Clerk, Grade-II for the period from 14.04.1998 till date of filing of application. The
L. C. Application was disposed of by an Award dated 30.01.2023, where the management agreed to pay Rs.
23,892.12/- as difference of wages from 04/1998 to 03/2000. Mr. Kumar submitted that the concerned workman
has superannuated from his work w.e.f. 01.05.2023 and urged that the workman is entitled to difference of wages
from 01.04.2000 until his retirement on 30.04.2023. No submission is made regarding the claim for regularization of
the workman.

10. In reply Mr. P. K. Das, learned advocate for the management argued that the claim for regularization has
become infructuous on superannuation of the workman from service w.e.f. 01.05.2023. It is also argued that the
workman is not entitled to any difference of wages as he has not been regularized to the post, in respect of which he
has claimed difference of payment of wages.

11. I have considered the facts and circumstances of the case, argument advanced by the contending parties and
evidence adduced by the workman. The management has not disputed the fact that Kapildeo Jha was deputed as Pit
Clerk on the basis of Office Order dated 11/13.03.1997. On a perusal of the Office Order, it appears that the
competent authority, in the office order had observed that due to shortage of Pit Clerk at Muslia / New Ghusick /
Bhanora / K.D. Incline, 12 persons were deployed to work as Pit Munshi / Clerk and posted accordingly. They would
be on training for the period of 1 year in their existing category and shall be paid difference of wages for the period
they will be working as Pit Munshi / Clerk and after completion of 1 year’s training period they can be considered for
regularization. From the available documents on record, I find that W. P. No. 88 of 2006 was filed by Mahendra
Kumar Paswan and 5 Others and by order dated 19.09.2007 the Hon’ble Single Bench of the Hon’ble High Court at
Calcutta considered the prayer of petitioners and directed that Respondent No. 4 i.e. the Director (Personnel), ECL
shall, after giving an adequate opportunity of hearing to the writ petitioners, shall take a decision in the matter within
a period of 8 weeks from the date of communication of the order and shall take into consideration the documents
annexed to the writ petition and the affidavit, in reply, filed by the writ petitioners. It was further directed that if
the same was found genuine, suitable steps were to be taken and the decisions so taken by the respondent be
communicated to the writ petitioner within a period of fortnight. In the instant case Kapildeo Jha did not figure as a
writ petitioner and as the Industrial Dispute raised by him was pending before this Tribunal, the management did not
consider his regularization. From the materials on record and Award in L.C. Application 01 of 2008, I find that the
workman has been paid the difference of wages till 03/2000. A workman who has rendered service in a higher post
cannot be deprived of equal pay allocated for the post. The management has not taken any plea that the workman has
been reverted to the post of General Mazdoor. Therefore, the workman is entitled to the difference of pay from
01.04.2000 till 30.04.2023 i.e. his last working day.

12. So far as the question of regularization to the post of Pit Clerk, Grade-II has concern, the workman having
superannuated from his service there is no scope for his regularization to the post at this stage. The competent
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authority had no occasion to consider the question of his regularization due to pendency of the Industrial Dispute.
Therefore, it cannot be said with assertion that the workman would have qualified for his regularization. The process
of consideration was inchoate.

Hence,
ORDERED

that the Industrial Dispute raised on behalf of Kapildeo Jha is allowed in part. The management of ECL is
directed to make payment of difference of wages to the workman from 01.04.2000 till 30.04.2023 within a period of
two (2) months from the dated of communication of the Notification of the Award. The question of regularization not
having been considered during the tenure of service, it cannot be said with assertion that there was any illegality on
the part of the management. Let an award be drawn up in light of my above findings. Let copies of the Award in
duplicate be sent to the Ministry of Labour, Government of India, New Delhi for information and Notification.

ANANDA KUMAR MUKHERIJEE, Presiding Officer

e faeelt, 24 S, 2024

FLAT. 1294, i faare AfAfRm, 1047 (1947 &1 14) B GRT 17 & AR W, D=

WHR TH.OA. & Jdead & Gdg Aol MR S0 PHOR & 49, orgay # ffde shenfie faare &
» WeR IAeiTe IR0 —Fg— A9 AT IMEAG b Uale (A=W AT 98/2000) B
UHITd HAT &, Sl DR WBR D 24 /06 /2024 B YT Fal AT|

[¥.Te1. 22012/156/2000-3T$ 3R, (H1.TH-11)]
Tforses. ue, 37 R

New Delhi, the 24th June, 2024

S.0. 1294.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award ( Reference.l.D.N0.98/2000) of the Central Government Industrial
Tribunal-cum-Labour Court, Asansol as shown in the Annexure, in the industrial dispute between the Management
of E.C.L. and their workmen, received by the Central Government on 24/06/2024

[No. L-22012/156/2000 — IR (CM-II)
MANIKANDAN. N, Dy. Director

ANNEXURE
BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL -CUM- LABOUR COURT,
ASANSOL.
PRESENT: Shri Ananda Kumar Mukherjee,

Presiding Officer,
C.G.I.T-cum-L.C., Asansol.
REFERENCE CASE NO. 98 OF 2000
PARTIES: Maheshwar Routh
(dependent son of Late Uday Routh)
Vs.
Management of Madhujore Colliery of ECL

REPRESENTATIVES:

For the Union/Workman: Mr. Rakesh Kumar, President, Koyala Mazdoor Congress.
For the Management of ECL: Mr. P. K. Das, Advocate.

INDUSTRY: Coal.

STATE: West Bengal.

Dated: 28.05.2024
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AWARD

In exercise of powers conferred under clause (d) of Sub-section (1) and Sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), the Government of India through the Ministry of Labour, vide its Order
No. L-22012/156/2000/IR(CM-II) dated 21.11.2000 has been pleased to refer the following dispute between the
employer, that is the Management of Madhujore Colliery of Eastern Coalfields Limited and their workman for
adjudication by this Tribunal.

SCHEDULE

“Whether the action of the management of Madhujore Colliery of M/s. ECL in not providing employment to
Sh. Maheshwar Routh, the dependent son of late Sh. Uday Routh, as per the provision of NCWA-V is legal and
Justified? If not, to what relief the workman is entitled? ”

1. On receiving Order No. L-22012/156/2000/IR(CM-II) dated 21.11.2000 from the Government of India,
Ministry of Labour, New Delhi for adjudication of the dispute, a Reference case No. 98 of 2000 was registered on
26.12.2000 / 05.11.2001 and an order was passed for issuing notice to the parties through registered post, directing
them to appear and submit their written statements along with relevant documents in support of their claims and a list
of witnesses.

2. Mr. P. K. Das, learned advocate appeared for the management of Eastern Coalfields Limited. The case is
fixed up today for appearance of Maheshwar Routh, dependent son of the deceased employee and hearing of
argument. In compliance with order dated 20.02.2024 a Notice was sent to Maheshwar Routh at the address provided
in Form ‘B’ register of Late Uday Routh. On repeated calls at 2.10 p.m. the petitioner has not appeared. Mr. Rakesh
Kumar, union representative is present.

3. Perused the record. Both parties have filed written statement. Petitioner in the written statement filed through
the General Secretary of Koyala Mazdoor Congress contended that after death of employee one dependent is entitled
to employment. Uday Routh, father of the petitioner having died in harness, dependent son is entitled to employment.
No written statement has been filed by the management.

4. The case was fixed up on 19.10.2005 for ex-parte hearing. The record reveals that 23.02.2006 was fixed for
filing Memorandum of Settlement between parties. In course of evidence, Maheshwar Routh stated that his father
died in the year 1993 and after one month he submitted application for employment. In the year 2015 petitioner stated
that his age was about 39-40 years. Several opportunities were granted to the petitioner to appear and pursue his case
but he is not diligent and did not appear since 21.05.2015. Under such circumstance I am of the considered view that
the petitioner is not entitled to get relief as claimed by him in the Industrial Dispute. The case is dismissed ex-parte
and a No Dispute Award is drawn up.

Hence,
ORDERED

that a No Dispute Award be drawn up in the above Reference case. Let copies of the Award in duplicate be
sent to the Ministry of Labour and Employment, Government of India, New Delhi for information and Notification.

ANANDA KUMAR MUKHERIJEE, Presiding Officer
TE Reeft, 24 9, 2024

T 1295.— el faare fOf=M, 1947 (1947 &7 14) @ ORT 17 & AR H, D=l
WHR THLUA, & Yegds & ddg A RS9 dHaRl & 49, agay § fAfde senfie faarg #
I WeR ataifie afrever —wg— s =rarer A @ tae (FeaW WS 30/2022) B
UHITd BAT &, Sl Dal WBGR Bl 24 /06 /2024 B UK B3N AT|

[¥.TeT. 22012/65/2022-34.31R. (T.TH-11)]
Tforshad. U, 37 Ao

New Delhi, the 24th June, 2024

S.0. 1295.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award ( Reference.l.D.N0.30/2022) of the Central Government Industrial
Tribunal-cum-Labour Court, Asansol as shown in the Annexure, in the industrial dispute between the Management
of E.C.L. and their workmen, received by the Central Government on 24/06/2024.

[No. L-22012/65/2022 — IR (CM-II)]
MANIKANDAN. N, Dy. Director
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ANNEXURE
BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL -CUM- LABOUR COURT,
ASANSOL.
PRESENT: Shri Ananda Kumar Mukherjee,

Presiding Officer,
C.G.I.T-cum-L.C., Asansol.
REFERENCE CASE NO. 30 OF 2022
PARTIES: Bisundeo Singh
Vs.
Management of Central Kajora Colliery of ECL

REPRESENTATIVES:
For the Union/Workman: Mr. Milan Kumar Bandyopadhyay, Advocate.
For the Management of ECL: Mr. P. K. Das, Advocate.
INDUSTRY: Coal.
STATE: West Bengal.
Dated: 21.05.2024

AWARD

In exercise of powers conferred under clause (d) of sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), the Government of India through the Ministry of Labour, vide its Order
No. 1.-22012/65/2022-IR(CM-II) dated 04.07.2022 has been pleased to refer the following dispute between the
employer, that is the Management of Central Kajora Colliery under Kajora Area of Eastern Coalfields Limited and
their workman for adjudication by this Tribunal.

SCHEDULE

“ Whether the action of the Management of Central Kajora Colliery, Kajora Area, M/s. E.C. Ltd. in
terminating services of Sri Bisundeo Singh, Ex-Pump Operator vide letter no. KA/APM/C-6/10/45 dated
29.12.2016/07.01.2017 is proper, legal and justified? If not, what relief the workman is entitled to? ”

1. On receiving Order No. L-22012/65/2022-IR(CM-II) dated 04.07.2022 from the Government of India,
Ministry of Labour, New Delhi for adjudication of the dispute, a Reference case No. 30 of 2022 was registered on
04.07.2022 / 01.08.2022 and an order was passed for issuing notice to the parties through registered post, directing
them to appear and submit their written statements along with relevant documents in support of their claims and a list
of witnesses.

2. Bisundeo Singh, dismissed workman has appeared accompanied by Mr. M. K. Bandyopadhyay, learned
advocate. Mr. P. K. Das, learned advocate has appeared for the management of Eastern Coalfields Limited. The case
is fixed up today for appearance and cross-examination of workman witness. At this stage, Bisundeo Singh has filed
an application supported by an affidavit stating that he is not inclined in proceeding with this Industrial Dispute and
like to withdraw the case against the management. He has further stated that he has no grievance if No Dispute
Award is passed. In the application workman has prayed for disposing of the Industrial Dispute. Heard learned
advocates for both parties.

3. After issuing Notice under registered post, written statements were filed by both parties. Bisundeo Singh
filed affidavit-in-chief on 28.03.2023. This case relates to his objection against termination from service by letter No.
KA/APM/C-6/10/45 dated 29.12.2016 / 07.01.2017. Since the workman has no grievance against order of dismissal
passed and not inclined to proceed, the Industrial Dispute is dismissed for non-prosecution. Let a No Dispute award
be drawn up.

Hence,
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ORDERED

that the Industrial Dispute is dismissed. A No Dispute Award be drawn up. Let copies of the Award in
duplicate be sent to the Ministry of Labour and Employment, Government of India, New Delhi for information and
Notification.

ANANDA KUMAR MUKHERIJEE, Presiding Officer

e faeelt, 24 S, 2024

FAM. 1296. i fdare I, 1947 (1947 BT 14) B ORI 17 & IRV 4, D=
WBR TUAHL.. & yderds & Gag Frioie! 3R S8 dHeRl & 4, srEy § A sielfe faae §
=T WHR Nefre ARG —Fe— M A AT & vae  (Tead T 09/2015) BT
BT BT &, Sl Da WBR B 24 /06 /2024 B UK T3l AT|

[¥.Tel. 22012/61/2015-311< 31, (¥1.TH-11)]
Tforhad. uq, 37 Ao

New Delhi, the 24th June, 2024

S.0. 1296.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award ( Reference.l.D.N0.09/2015) of the Central Government Industrial
Tribunal-cum-Labour Court, Asansol as shown in the Annexure, in the industrial dispute between the Management
of E.C.L. and their workmen, received by the Central Government on 24/06/2024.

[No. L-22012/61/2015 —IR (CM-II)]
MANIKANDAN. N, Dy. Director

ANNEXURE
BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL -CUM- LABOUR COURT,
ASANSOL.
PRESENT: Shri Ananda Kumar Mukherjee,

Presiding Officer,
C.G.I.T-cum-L.C., Asansol.
REFERENCE CASE NO. 09 OF 2015
PARTIES: Ramjee Bhuia
Vs.
Management of Bankola Colliery of ECL
REPRESENTATIVES:
For the Union/Workman: Mr. Rakesh Kumar, President, Koyala Mazdoor Congress.
For the Management of ECL: Mr. P. K. Goswami, Advocate.
INDUSTRY: Coal.
STATE: West Bengal.
Dated: 28.05.2024
AWARD

In exercise of powers conferred under clause (d) of Sub-section (1) and Sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), the Government of India through the Ministry of Labour, vide its Order
No. L-22012/61/2015-IR(CM-II) dated 15.09.2015 has been pleased to refer the following dispute between the
employer, that is the Management of Bankola Colliery under Bankola Area of Eastern Coalfields Limited and their
workman for adjudication by this Tribunal.
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SCHEDULE

“ Whether the action taken by management in dismissing Sri Ramjee Bhuia, Ex-EIMCO Helper, U.M.No.
249815 is legal and justified? If not, what relief is entitled to by the workman ”

1. On receiving Order No. L-22012/61/2015-IR(CM-II) dated 15.09.2015 from the Government of India,
Ministry of Labour, New Delhi for adjudication of the dispute, a Reference case No. 09 of 2015 was registered on
29.09.2015 and an order was passed for issuing notice to the parties through registered post, directing them to appear
and submit their written statements along with relevant documents in support of their claims and a list of witnesses.

2. The management contested the case by filing their written statement on 07.06.2016. The workman filed
written statement on 10.01.2018 through Mr. Rakesh Kumar, Union representative. Fact of the case delineated in the
written statement of the workman is that Ramjee Bhuia was a permanent employee under Eastern Coalfields Limited
(hereinafter referred to as ECL) bearing U.M. No. 249815. Due to his absence from duty from 16.07.1999 a
Charge Sheet was issued to the workman bearing No. BK:PD:15(10):286 Dated 27.08.1999. The workman replied to
the charge levelled against him, informing that due to illness he was unable to attend his duty from 16.07.1999 to
27.08.1999. The management initiated a Departmental Enquiry and Notice of enquiry was issued to the workman but
due to short notice it was not delivered to the workman in time and he was unable to have any information regarding
the date fixed for enquiry. As a result, the workman could not appear before the Enquiry Officer. The enquiry was
held ex-parte and report was submitted by the Enquiry Officer, holding the workman guilty of the charge. The colliery
management submitted a proposal for dismissal of the workman and forwarded the same to the General Manager of
the Area. The competent authority of the company in an illegal manner, without exercising its discretion imposed a
harsh punishment of dismissal. According to the worker’s union the punishment awarded should be proportionate to
the nature of misconduct. In the instant case the management awarded disproportionate punishment for absenting
from duty for a period of 1 month and 11 days. It is contended that the past record of the workman was good and he
was regular in his attendance. Ramjee Bhuia submitted Mercy Petitions before the management of the company for
being considered in terms of Memorandum of Settlement dated 22.05.2007 but the same were not taken into
consideration. Though Ramjee Bhuia was a young man below 45 years of age and his period of absence was less than
9 months, the period of his absence in fact was only for 1 month and 11 days. It is the case of the workman that in the
past several mercy petitions were considered and thousands of workers were allowed to join their duty. According to
the aggrieved workman he has no source of income to maintain his livelihood and is facing hardship along with his
family members.

3. It is contended on behalf of the workman that the management did not issue any 2™ Show Cause Notice
and the documents related to the Enquiry Proceeding was not issued to him before his dismissal. It is urged that
the dismissal of the workman without service of 2" Show Cause Notice and not providing him with the Enquiry
Report is violative to the law laid down by the Hon’ble Supreme Court of India in the case of Union of India and
Others Vs. Mohd. Ramzan Khan [AIR (1991) SC 471] and Circular issued by the Director (P & IR) of Coal India
Limited bearing No. CIL C-5A(vi)/50774/28 dated 12.05.1994. It is urged that in the case of Bagia Nayak of Chora
Colliery and Damu Dakua of Khas Kajora Colliery, the Hon’ble High Court directed to issue 2" Show Cause Notice
and set aside the order of dismissal of the workman. It is urged that in the instant case the workman should be issued
2" Show Cause Notice and the order of dismissal should be declared illegal and workman should be allowed to join
his duty with full back wage.

4. The management in their written statement submitted that Ramjee Bhuia is a habitual absentee and on earlier
occasion he was punished several times. In the year 1993 he was allowed to join duty after stoppage of 1 increment,
in the year 1995 the workman was warned and 1 increment was stopped, in the year 1997 he was punished by
stoppage of 3 increments, in the year 1998 he was suspended for 2 days, and in the year 1999 there have been
stoppage of three increments for his misconduct of unauthorized absence. The management contended in their written
statement that attendance of the workman during last 4 years was not good. In the year 1996 he did not attend his duty
even for a single day, in the year 1997 he attended work only on 144 days, in the year 1998 his attendance went down
to only 78 days and in the year 1999 up to June his attendance was only 27 days. Management appointed the Enquiry
Officer and three Notice of enquiry dated 27.09.1999, 01.11.1999 and 18.1.1999 were issued to the workman for
attending the Enquiry Proceeding. The workman did not reply to the Charge Sheet. The Enquiry Proceeding was held
ex-parte and the General Manager, Bankola Area by his letter bearing No. BA/PD/Dis/301 dated 20.01.2000 sent
the photocopies of Enquiry Proceeding and findings to the charged employee, asking him to reply. Finally, the service
of the workman was terminated w.e.f. 16.02.2000. The workman raised an Industrial Dispute on 24.08.2012 after
lapse of 12 years from his dismissal, without assigning any reason for such delay. The management strongly asserted
that the dismissal of Ramjee Bhuia is legal and he is not entitled to any relief.

5. The point in controversy between the parties is whether the dismissal of Ramjee Bhuia, from services of the
company is legal and justified. If not what relief the dismissed workman is entitled to?

6. In order to substantiate his case Ramjee Bhuia examined himself as Workman Witness — 1. He filed an
affidavit-in-chief and faced the cross-examination. The workman produced three documents which are three Mercy
Petitions dated 22.03.2012, 28.03.2012, and 29.03.2012, which are marked as Exhibit W-2, W-1, and W-3
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respectively. In his affidavit-in-chief the workman stated that he replied to the Charge Sheet but management decided
to appoint Enquiry Officer for enquiry. This goes to establish that management had served copy of Charge Sheet upon
the workman disclosing the charge. At the time of his examination-in-chief the workman stated that he was absent
from duty for 2 to 3 months in the year 1999, for which he was chargesheeted. He also stated that he did not
remember anything regarding the Charge Sheet, enquiry and dismissal. The workman stated that he could not attend
duty due to inconvenience as his place of residence was far away from his place of work.

7. In cross-examination the workman denied having received the 2™ Show Cause Notice and order of dismissal
through registered post at his native place. The witness deposed that he will produce medical documents to prove that
he was suffering from illness during his absence from duty but no such document was produced by him.

8. Mr. Dibyendu Ghosh, Deputy Manager (Personnel), Bankola Colliery was examined as Management
Witness — 1. He filed an affidavit-in-chief wherein he disclosed that Ramjee Bhuia absented from duty from
16.07.1999 to 27.08.1999 without any intimation or prior leave, for which he was chargesheeted on 27.08.1999. In his
examination-in-chief the witness stated that he has no document to show that the Charge Sheet was served upon the
concerned employee. Three Notice of enquiry were sent to the workman under registered post and the same have been
produced as Exhibit M-6 Series. The witness admitted that the Postal Envelope and Notice which have been produced
as Exhibit M-1 and M-2 were not related with present proceeding and further admitted that the management had no
record to show that the Charge Sheet and Notice of enquiry were served upon the workman. Apart from Exhibit M-1
and M-2, which are not related to the present proceeding management produced the following documents :

(i)  Photocopy of Service Excerpt of Ramjee Bhuia has been marked as Exhibit M-3.

(i1) Photocopy of the Service Register of Ramjee Bhuia in two pages has been collectively marked as
Exhibit M-4.

(iii) Photocopy of the Chargesheet dated 27.08.1999, as Exhibit M-5.
(iv)  Photocopy of the Three Notice of enquiry, as Exhibit M-6 series.

) Photocopy of the Enquiry Proceeding and findings in four pages has been collectively marked as
Exhibit M-7.

(vi) Photocopy of the 2™ Show Cause Notice dated 20.01.2000, as Exhibit M-8.

(vii) Photocopy of the Postal Receipt under which the 2™ Show Cause Notice was sent to the workman,
as Exhibit M-9.

(viii) Photocopy of the letter of dismissal dated 15.02.2000, as Exhibit M-10.

9. Mr. Rakesh Kumar, Union representative advancing his argument on behalf of the dismissed workman
submitted that the workman was absent for one month and eleven days from 16.07.1999 to 27.08.1999 only due to his
illness but the management without serving any Charge Sheet, initiated an Enquiry Proceeding against the workman
and imposed a disproportionate punishment of dismissal for a minor misconduct of absence, though the workman was
not a habitual defaulter. It is further argued that at the time of dismissal the workman was only thirty-six years of age
and he submitted mercy petitions which were not considered. Mr. Rakesh Kumar, Union representative strongly
contended that the dismissal of the workman was arbitrary, unjust and the order of dismissal is liable to be set aside
and the workman should be reinstated in service.

10. Mr. P. K. Goswami, learned advocate for the management of ECL argued that his Industrial Dispute is not
maintainable. The workman had remained absent for a long period without any information or prior permission and
that he was a habitual absentee and violated the provisions of Section 17(i)(n) of the Model Standing Orders
applicable to the company. Learned advocate referring to Paragraph — 4 of the affidavit-in-chief submitted by Ramjee
Bhuia, the workman admitted receipt of the Charge Sheet and submitted a reply against the same. Learned advocate
argued that sufficient opportunity was given to the workman to participate in the Enquiry Proceeding and three Notice
of enquiry were sent to him one after another at his home address under registered post but the workman chose to
remain away. Though it has been claimed by the workman that he was suffering from illness, no medical document
has been produced. In course of the Departmental Enquiry management representatives were examined who stated
that Ramjee Bhuia was a habitual absentee and in the preceding three years he attended duty for only 48 days in the
year 1998, 144 days in the year 1997 and in the year 1996 his attendance was nil. Learned advocate submitted that in
the written statement management has categorically stated about habitual absence of the workman from duty but the
workman has not denied the same. After the charge was proved against the workman a 2™ Show Cause Notice was
issued to him by the General Manager of Bahula Colliery on 20.01.2000 (Exhibit M-8) providing him an opportunity
to submit representation against the findings of Enquiry Officer. Learned advocate submitted that the 2™ Show Cause
Notice was communicated to the workman under registered post and the postal receipts have been marked as Exhibit
M-9. The competent authority thereafter observing the principles of natural justice passed an order of dismissal of
Ramjee Bhuia in his letter dated 15.02.2000, which was sent to him under registered post at his home address at Vill:
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Barhara Bartara, PO: Barhara, Dist.: Munghyer (Bihar). After twelve years the workman raised this Industrial Dispute
which in a futile attempt for his reinstatement. Learned advocate urged that there is no merit in the Industrial Dispute
and the same is liable to be set aside.

11. I have carefully considered the facts and circumstances, and evidence adduced by both parties and the
argument advanced on behalf of the contending parties. The admitted fact is that Ramjee Bhuia is a permanent
employee under ECL and hailed from Vill: Barhara Bartara, PO: Barhara, Dist.: Munghyer (Bihar). He was absent
from duty from 16.07.1999 to 27.08.1999 without any information and was chargesheeted for his unauthorized and
habitual absence from duty without information. The union representative argued that the Charge Sheet was not
served upon the workman but in Paragraph — 4 of the written statement as well as in the affidavit-in-chief it is
admitted that the workman replied to the Charge Sheet but the management decided to initiate an enquiry. Ordinary
prudence would suggest that a person who is chargesheeted would try to find out the ultimate outcome of the reply he
submitted. In the instant case the workman feigned not to have received the Notice of enquiry which were sent to him
under registered post at his permanent address. In Paragraph — 6 of the written statement of the workman it is stated
that the Enquiry Officer has served the Notice of enquiry to the workman through post but sufficient time was not
given for which the letter did not reach the destination and he could not get the information about the date of enquiry.
This statement implies that the Notice did not reach in time. From the evidence of management witness it transpires
that three Notice of enquiry (Exhibit M-6 Series) addressed to the workman were issued on 27.09.1999, 01.11.1999,
and 18.12.1999. At the Notices were issued during a period of three months, providing reasonable time to the charged
employee to appear. Non-participation in the enquiry therefore speaks volume about the nonchalant conduct of the
workman and his disinclination to respond to the Enquiry Proceeding. Copy of Enquiry Proceeding and findings has
been produced as Exhibit M-7. The workman appears to have been found guilty the of charge for unauthorized and
habitual absence, which have gone unrefuted. The controlling authority thereafter issued a 2™ Show Cause Notice
along with a photocopy of the Enquiry Proceeding and findings, calling upon the charged employee for submitting his
objection, if any, within three days from the receipt of the letter. The 2™ Show Cause Notice which has been produced
as Exhibit M-8 was transmitted to the workman under registered post and the postal receipt has been marked as
Exhibit M-9. The statement of the workman in cross-examination that he did not receive the 2" Show Cause Notice is
therefore not acceptable. The competent authority after considering the materials available to him decided to dismiss
the workman and issued a letter of dismissal on 15.02.2000, which has been produced as Exhibit M-10. The order of
dismissal was sent to the workman through registered post and the same is binding upon the charged employee. After
passage of twelve year the workman submitted three representations under the guise of Mercy Petition for his
reinstatement. The petition dated 22.03.2012, 28.03.2012, and 29.03.2012 have been produced as Exhibit W-1, W-2,
and W-3. There is no rhyme and reasons as to why such application has to be entertained by the management of ECL
after twelve years from the date of dismissal. The workman remained absent for several days and took a plea of his
illness. Till date he has not disclosed the nature of illness or the place he has received the medical treatment. No
medical document has been produced by him. In his examination-in-chief the workman has come out with the truth
by deposing that he could not attend duty as his place of residence was far away from the place of work.

12. Having considered aforesaid facts and circumstances I hold that the order of dismissal of Ramjee Bhuia
issued by the management suffers from no illegality, impropriety or irregularity and the same calls for no interference.
The dismissed workman therefore is not entitled to any relief in this case and the Industrial Dispute is dismissed on
contest.

Hence,
ORDERED

that the order of dismissal of Ramjee Bhuia from his service suffers from no illegality and there is no reason
for interfering with the same. The Industrial Dispute is dismissed. Let an award be drawn up in the light of my above
findings. Let copies of the Award in duplicate be sent to the Ministry of Labour, Government of India, New Delhi for
information and Notification.

ANANDA KUMAR MUKHERIJEE, Presiding Officer
< faeeft, 24 S, 2024

FAM. 1297 el faare aAfafem, 1947 (1947 &1 14) @I GRT 17 & JFART ¥, Dol
WPR ..U, & s & Gag Mol 8k S8 dHeRI & 4, srgey # fAfdse sienfiie faare 4
s WaR ANefe ARG —Fe— 79 AT JNAAA & vare (A= T-T 18/2019) @
UHITd HAT &, Gl DE WRBR D 24 /06 /2024 B U T3l AT|

[¥6.Tel. 22012/27/2019-3$ 3R, (}1.TH-11)]
Tfirshad. U4, 37 Aerd
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New Delhi, the 24th June, 2024

S.0. 1297.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award ( Reference.l.D.N0.18/2019) of the Central Government Industrial
Tribunal-cum-Labour Court, Asansol as shown in the Annexure, in the industrial dispute between the Management
of E.C.L. and their workmen, received by the Central Government on 24/06/2024.

[No. L-22012/27/2019 — IR (CM-IT)]
MANIKANDAN. N, Dy. Director

ANNEXURE
BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL -CUM- LABOUR COURT,
ASANSOL.
PRESENT: Shri Ananda Kumar Mukherjee,

Presiding Officer,
C.G.I.T-cum-L.C., Asansol.
REFERENCE CASE NO. 18 OF 2019

PARTIES: Sunil Majhi
Vs.

Management of Madhabpur Colliery of ECL
REPRESENTATIVES:
For the Union/Workman: Mr. Rakesh Kumar, President, Koyala Mazdoor Congress.
For the Management of ECL: Mr. P. K. Das, Adv.
INDUSTRY: Coal.
STATE: West Bengal.
Dated: 20.05.2024

AWARD

In exercise of powers conferred under clause (d) of Sub-section (1) and Sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), the Government of India through the Ministry of Labour, vide its Order
No. 1-22012/27/2019-IR(CM-II) dated 05.03.2019 has been pleased to refer the following dispute between the
employer, that is the Management of Madhabpur Colliery under Kajora Area of Eastern Coalfields Limited and their
workman for adjudication by this Tribunal.

SCHEDULE

“ Whether the action of the management of M/s Eastern Coalfields Ltd. in dismissing Sri Sunil Majhi, Ex-
General Mazdoor of Madhavpur Colliery of Eastern Coalfields Ltd. vide Office Order No. KA: APM(IC): C-6:
Dismissal: 10/2382 dated 13.3.2015 is legal and justified? If not, what relief Sri Sunil Majhi, Ex- General Mazdoor is
entitled to? ”

1. On receiving Order No. L-22012/27/2019-IR(CM-II) dated 05.03.2019 from the Government of India,
Ministry of Labour, New Delhi for adjudication of the dispute, a Reference case No. 18 of 2019 was registered on
26.03.2019 and an order was passed for issuing notice to the parties through registered post, directing them to appear
and submit their written statements along with relevant documents in support of their claims and a list of witnesses.

2. The dismissed workman filed his written statement through the workman’s union on 13.12.2022. The
management of Eastern Coalfields Limited (hereinafter referred to as ECL) contested the case by filing their written
statement on 26.04.2023. The fact of the workman’s case is that Sunil Majhi was a General Mazdoor at Madhabpur
Colliery under Kajora Area of ECL, having U.M. No. 109553. On 25.11.2014 the management issued a Charge Sheet
against Sunil Majhi on a charge of attempt to commit suicide in Pit No. 2 of Madhabpur Colliery in the night of
25.11.2014 at 11.00 p.m. The workman submitted his reply denying the allegation. According to him he was going to
attend a nature’s call in the premises of the Mine. Due to dearth of light, he suddenly fell down in Shaft No. 2 of
Madhabpur Colliery but caught hold of Winding Rope to save his life. The workman denied the charge of attempt to
commit suicide levelled against him and prayed for withdrawing the charge and allow him to join his duty. The
management suspended him from work and initiated an enquiry against him by appointing an Enquiry Officer. The
workman attended the Enquiry Proceeding where he disclosed that he fell down in the shaft but Enquiry Officer did
not pay heed to his statement and awarded him the highest punishment of dismissal by order No. KA:APM(IC):C-
6:Dismissal:10/2382 dated 13.03.2015.
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3. The dismissed workman urged that the punishment awarded against him is disproportionate to the nature of
alleged misconduct and that the management instead of issuing any 2™ Show Cause Notice, dismissed him from the
service without complying with the mandate of the Hon’ble Supreme Court of India as well as the Circular issued by
the Director (P & IR), Coal India Limited, regarding issuance of 2™ Show Cause Notice to the charged employee,
seeking his representation on the findings of the Enquiry Officer.

4. According to the workman the order of dismissal is liable to be set aside and the workman should be
reinstated in his service. Further case of the workman is that he has no source of income for his livelihood and he
submitted a Mercy Petition before the management of the colliery as well as the Headquarters of ECL for considering
his prayer for reinstatement but no decision has been taken on his application so far. The aggrieved workman
contended that on the instruction of the local management he was compelled to admit the charge and undertook that
in future he shall not commit any mistake or repeat such misconduct. It is contended that the management could not
prove the charge on the basis of any independent evidence. According to the workman the occurrence was an
accident. The workman has not been paid the sustenance allowance during the period of his suspension until his
dismissal. It is also asserted that management could not prove the charge against him of violation of the Coal Mines
Regulations, 1957.

5. The management contested the case by filing written statement through the Agent of Madhabpur Colliery.
According to the management the Industrial Dispute raised by the workman is not sustainable under the law. It is their
case that Sunil Majhi had attempted to commit suicide by jumping into pit shaft No. 2 of Madhabpur Colliery by
crossing the pit fence from the southern side. Such act of the workman is a misconduct under Clause 26.3, 26.15,
26.22, and 26.26 of the Certified Standing Order of the company. The management chargesheeted the workman and
Charge Sheet No. Madh/Mgr./suspension/14/1339 dated 25.11.2014 was issued. A Departmental Enquiry was
initiated and the workman participated in the enquiry. In course of the Enquiry Proceeding charge was levelled under
Clause 26.3 for wilful insubordination or disobedience, whether alone or in conjunction with another or others of any
lawful or reasonable order of a superior. Charge was also levelled under 26.15 for breach of Mines Act, 1952 or any
Rules, Regulations or by-laws thereunder. Furthermore, charge was levelled under Clause 26.22 for sabotage or
causing wilful damage to work in progress or to the property of the company as well as under Clause 26.26 for his
misconduct within the mines premises or its precincts which endangered the life or safety of any person. In course of
enquiry the charges were established against the workman. The findings of the Enquiry Officer was communicated to
the General Manager, Kajora Area. Ample opportunity was given to the workman to defend himself. Complying all
the formalities and observing the principles of natural justice the workman was dismissed from his service and the
question of wrongful dismissal does not arise. An order of dismissal was passed against the workman but the same
was not challenged in any appeal within 45 days from the date of issuance of the order. It is further stated that the
workman was awarded punishment on earlier occasion with stoppage of 3 SPRA (Special Peace Rate Allowance)
with cumulative effect for his absence from duty from 14.04.1997 to 29.08.1997. On another instance in the year
2007 he was allowed to resume his duty after stoppage of 1 SPRA for his unauthorized absence from duty.
Management relied upon the Hon’ble High Court at Calcutta in the case of Some Majhi Vs. Coal India Limited &
Others [W.P. No. 800 of 2014], wherein it was held that :

“An employee must take his duties seriously. He must perform his functions with honesty and sincerity. He cannot
take his employment for granted. He must follow the rules and regulations of the employer company. He must conduct
himselfin a disciplined manner. He must perform his duty with responsibility.”

The management of the company urged that the action of the management in dismissing Sunil Majhi was justified and
the Industrial Dispute raised by the union has no merit and the case is liable to be dismissed.

6. Sunil Majhi filed an affidavit-in-chief and examined himself as Workman Witness — 1. He has reiterated the
case disclosed in the written statement. It has been stated in the affidavit-in-chief that the workman participated in the
Enquiry Proceeding and explained the situation as to how he fell down the shaft and how he saved his life. He
asserted that he never attempted to commit suicide but instead of paying heed to that, the management of the colliery
assured that if he accepted the charge and testified that would not commit such act in future, he would be allowed to
join his duty. The workman misled by such persuasion stated that he committed the mistake and the Enquiry
Officer held him guilty and submitted a report proposing the highest punishment of dismissal. It is asserted that the
management without issuing any 2" Show Cause Notice and without supplying copy Enquiry Proceeding and
findings of the Enquiry Officer, issued the order of dismissal in violation of the mandate of the Hon’ble Supreme
Court of India and Circular of the Director (P & IR), Coal India Limited. The management without considering all
these aspects, issued an order of dismissal of Sunil Majhi. A mercy petition was filed by the workman for his
reinstatement. The management of the Area sent the proposal to the Headquarters but no action was taken. Till date
the management has not considered the mercy petition. The workman denied having attempted to commit suicide and
asserted that the management failed to prove the charge against him. It is urged that there has been no violation of the
Coal Mines Regulations, 1957 by the charged employee. The incident was an accident and there had been no
deliberate attempt to jump into the shaft. In course of his evidence the witness has produced the following documents:
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(1) Photocopy of the Identity Card of the workman issued by the management has been marked as
Exhibit W-1.

(i1) Photocopy of the Charge Sheet dated 25.11.2014, as Exhibit W-2.

(iii) Photocopy of the reply submitted by the workman dated 12.12.2014 against the Charge Sheet, as
Exhibit W-3.

(iv) Photocopy of the order of dismissal dated 13.03.2015, as Exhibit W-4.
(v) Photocopy of the Mercy Petition of the workman dated 29.07.2016, as Exhibit W-5.

(vi) Photocopy of the letter dated 21.02.2017 issued by the Senior Manager (Personnel) of Kajora Area
for reinstatement of the Sunil Majhi along with others, as Exhibit W-6.

7. In course of cross-examination the workman witness deposed that he did not know that D. B. Chakraborty,
a co-worker who was nominated to provide assistance to him. Workman admitted that he stated before the Enquiry
Officer that due to mental illness and depression he had jumped into the mining pit. The workman witness stated that
he recovered after 1 and % hours from the time he fell into the pit. The witness did not inform as to who were the
persons who rescued him. In cross-examination he stated that he was taken straight to the Andal Police Station at the
instance of the Manager. It may be derived from the cross-examination of workman witness — 1 that he did not sustain
any injury due to the fall and that there was no fence around the pit, where he had fallen. He also denied the
suggestion that he had jumped into the pit by crossing the fence. According to the workman he went to attend nature’s
call on the night and had slipped into the pit.

8. Mr. Proloy Dasgupta, Manager (Personnel), Khas Kajora Group of Mines of Madhabpur Colliery adduced
evidence for the management. He has been examined as Management Witness — 1. The witness stated that Sunil
Majhi was dismissed from his service for his attempt to commit suicide in the night of 22.11.2014 and also for his
wilful insubordination and disobedience in complying the rules of the company and his superior officers and that he
caused damage to the property of the management and endangered life and safety of other co-workers. After the
Charge Sheet was served, Sunil Majhi submitted his reply and when the Enquiry Proceeding was initiated the
workman participated in the Enquiry Proceeding. Md. Arif, Senior Manager / Safety Officer of Madhabpur Colliery
held the enquiry and Mr. Mohit Kumar Nandi, Manager (M)/ Assistant Manager of Madhabpur Colliery represented
the management. In course of his evidence the management witness has produced the following documents :

(1) Photocopy of the Charge Sheet dated 25.11.2014 has been produced as Exhibit M-1.
(i1) Photocopy of the reply of the workman dated 12.12.2014 submitted against the Charge Sheet, as
Exhibit M-2.

(1ii) (Photocopy of the office order dated 11.01.2015, appointing Md. Arif as Enquiry Officer and Mr.
Mohit Kumar Nandi, as Management Representative for the enquiry has been produced as Exhibit
M-3.

(iv) Photocopy of the Notice of enquiry dated 12.01.2015, as Exhibit M-4.
(v) Photocopy of the Enquiry Proceeding in eight pages collectively, as Exhibit M-5.
(vi) Photocopy of the findings of the Enquiry Officer dated 13.01.2015, as Exhibit M-6.

(vii) Photocopy of the letter dated 14.01.2015 by which the enquiry report along with Enquiry
Proceeding and findings were submitted before the Chief Manager (M)/ Agent of Madhabpur
Colliery, as Exhibit M-7.

(viii)  Photocopy of the Note Sheet dated 14.01.2015 / 17.01.2015 whereby the Senior Manager (Mining)
proposed a strong disciplinary action against the employee, as Exhibit M-8.

(ix) Photocopy of the order of dismissal of Sunil Majhi dated 13.03.2015, as Exhibit M-9.

9. In cross-examination the management witness deposed that no 2™ Show Cause Notice was issued to the
workman and the workman filed a mercy petition after more than 1 year and 3 months from the date of dismissal. The
same was forwarded to the headquarters but till date no decision on the mercy petition has been communicated by the
headquarters. The witness admitted that no person was injured due to the occurrence. But the company sustained loss
due to stoppage of work. The witness denied that the punishment was disproportionate to the nature of misconduct.

10. The point for consideration is whether dismissal of Sunil Majhi from the service of ECL is legal and justified
and to what relief the dismissed workman is entitled to?

11. Mr. Rakesh Kumar, Union representative arguing the case on behalf of the workman submitted that Sunil
Majhi was attending the night-shift duty on 22.11.2014 and when he went to attend nature’s call, he accidentally fell
in the shaft of the Pit No. 2 of Madhabpur Colliery. The management of the company instead of treating the matter
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sympathetically issued a Charge Sheet against the workman on 25.11.2014 accusing him of attempt to commit
suicide. Sunil Majhi was suspended from service and he participated in the Enquiry Proceeding. Though there was no
charge of previous absence from duty, the Enquiry Officer in course of the Departmental Proceeding had considered
extraneous material and proposed his dismissal. It is strenuously argued that after receiving a copy of the Charge
Sheet (Exhibit W-2), Sunil Majhi submitted his reply dated 12.12.2014 (Exhibit W-3) where he stated that he went to
attend nature’s call and suddenly fell down into the pit. He denied the charge of attempt to commit suicide or being
responsible for endangering the life of co-workers or liable for the loss of any production but the management decided
to initiate a Departmental Proceeding against the workman where on the instruction and assurance of the management
that if he admitted the charge he would be reinstated in service, Sunil Majhi admitted the charge levelled against him.
The Enquiry Officer recorded the statement of Sunil Majhi that he has committed a blunder and would never repeat
such type of misconduct and insubordination in future. It is urged that the contents of the reply submitted by Sunil
Majhi against the Charge Sheet and the statement appeared to have been recorded by the Enquiry Officer are
contradictory and diametrically opposite in nature. It is argued that charged employee was misled during the course of
Enquiry Proceeding leading to such anomalous situation. It is vehemently argued that the charge of attempt to suicide
has not been proved by any independent evidence of any management representative. It is further argued that the
occurrence took place suddenly and there was no occasion for the workman to act in insubordinate manner to the
instruction of superior officer in that part of the night. No management representative has been examined in
course of Enquiry Proceeding to establish the charge against the workman. Mr. Rakesh Kumar asserted that after
completion of enquiry by the Enquiry Officer no 2™ Show Cause Notice was issued to the workman seeking his
representation in respect of the Enquiry Proceeding and the findings made against him. Non-issuance of 2" Show
Cause Notice and non-service of Enquiry Proceeding to the workman it is contended would vitiate the management’s
finding and dismissal of the workman. It is urged that the Enquiry Proceeding held against Sunil Majhi is arbitrary, in
violation of natural justice and the order of dismissal is liable to be set aside and the workman is entitled to be
reinstated in his service.

12. Mr. P. K. Das, learned advocate for the management of ECL, in reply argued that the Coal Mines
Regulations, 1957 has to be complied by the employees and any breach of the said Regulation 38(1)(a), 38(1)(b), and
38(3)(a) would make him liable for punishment. It is submitted that every person in the mines is required to adhere to
the provisions of the Mines Act and regulations and orders made thereunder, and to any order or direction issued by
the Manager or any Official for the safety or convenience of, nor shall they neglect or refuse to obey such order or
directions. It is argued that according to Regulation 38(3)(a) no person shall, except with the authority of an official,
remove or pass through any fence, barrier or gate, or remove or pass any danger signal. Mr. P. K. Das argued that the
charged employee had crossed the fence and jumped into Pit No. 2 of the colliery with an object to commit suicide
and he willfully disobeyed the instruction of his co-workers and superiors when they tried to rescue him. According to
learned advocate for the management the charged employee participated in the Enquiry Proceeding and admitted his
guilt. The Enquiry Officer in his findings (Exhibit M-6), stated that a fair and impartial enquiry was conducted against
Sunil Majhi, who attempted to commit suicide by jumping into the pit due to personal problems. Workman admitted
the charge levelled against him and that he endangered his own safety as well as of other workers of the colliery,
affecting the production of sixty tons of coal, causing a loss of Rs. 2,40,000/-. Learned advocate for the management
referred to the order of dismissal and the Note Sheet of the General Manager of Kajora Area, whereby the controlling
authority had taken a decision to dismiss the workman for his misconduct. It is argued that the punishment imposed
by the management is proportionate to the misconduct and there is no valid reason for interfering with the same.

13. I have considered the facts and circumstances involved in this case as well as argument advanced by the rival
parties. The Charge Sheet issued against the workman on 25.11.2014 (Exhibit W-2 or M-1) disclosed that on the night
of 22.11.2014, Sunil Majhi attempted to commit suicide by jumping into the Pit No. 2 of Madhabpur Colliery from
southern side, by crossing the fence and endangered his life as well as other persons working at top and below ground.
It is further disclosed that such suicidal act interrupted the winding operation in Pit No. 2 in the 2™ shift, affecting
production up to 4.00 a.m. The workman was hanging by holding the winding-rope about 15 feet below the surface,
in the pit. When he was asked by the co-worker and management, he ignored their request to come out. By such act
the charged employee deliberately violated the Regulation 38(1)(a), 38(1)(b), and 38(3)(a) of the Coal Mines
Regulations, 1957 and acted in insubordinate manner and caused wilful damage to work in progress and to the
property of the company. Charges under Clause 26.3, 26.15, 26.22, 26.26 of the Certified Standing Order were
levelled against the workman. He was directed to submit a written reply, otherwise a disciplinary action would be
initiated against him. The workman in his reply dated 12.12.2014 (Exhibit W-3) denied the charges and categorically
stated that he went to attend nature’s call beside the pit and suddenly fell down the pit, but was luckily saved. He
denied the allegation of any attempt to commit suicide by him or that his act endangered the life of persons or loss of
any property. The management of ECL has not been able to disclose the decision taken on the reply of Sunil Majhi
against the Charge Sheet and without assigning any reason of non-acceptance of the reply, initiated a Departmental
Proceeding. The workman participated in the Enquiry Proceeding and appears to have admitted the charge. In his
affidavit-in-chief the workman witness categorically stated that during the enquiry he did not attempt to commit
suicide but the Enquiry Officer and the management representative did not pay heed to him. In Paragraph 6 of the
affidavit-in-chief he stated that the management of the colliery assured him that if he accepts the charge and promised
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that in future, he will not repeat such type of act then he will be allowed to join his duty. Relying upon such
commitment of management he made statement before the Enquiry Officer that in future he will not commit such
mistake. The Enquiry Officer then submitted his report awarding the highest punishment of dismissal. In cross-
examination the witness denied that he made any statement before the Enquiry Officer that due to mental illness and
depression he had jumped into the mining pit or that he made statement before the Enquiry Officer that he shall not
jump into the pit in future. The cross-examination of WW-1 reveals that he did not suffer any injury due to fall and he
was taken right away to the Police Station, Andal at the instance of the Manager. The workman further stated that
when he slipped into the pit, he held the winding engine rope to avoid injury. His statement reveals that there was no
fence around the pit, in which he has fallen.

14. Mr. Proloy Dasgupta, management witness field an affidavit-in-chief. In Paragraph 3 of the affidavit-in-chief
he stated that Sunil Majhi attempted to commit suicide by jumping into the pit no. 2 of Madhabpur Colliery by
crossing the pit fence. In course of enquiry the Enquiry Officer has named 6 MR witnesses namely, Mr. Ajay Kumar
Singh, Mr. Subodh Kumar Roy, Mr. Kailash Ch. Besai, Mr. Robin Bouri, Mr. Bipul Mondal, Mr. Sanyasi Bouri. On
careful scrutiny of Enquiry Proceeding, I find that the Enquiry Officer did not record any statement of these six
persons in first person. It appears from Page 7 of the Enquiry Proceeding (Exhibit M-5) that without recording the
statement of the six Management Representative witnesses the Enquiry Officer set out to assess their statements.
From the four corners of the Enquiry Proceeding, I am unable to find any material statement of any person that the
concerned workman had cross-examination the fence to jump into the pit or that there was any occasion to disobey
any statement of any superior officer, or any senior officer was present at the place of occurrence. No management
representative was examined by the Enquiry Officer in support of the charge that the workman acted in insubordinate
manner. From the facts and circumstances of the case it is crystal clear that Sunil Majhi fell into the mining pit and he
tried to save himself by holding the winding rope fifteen feet below the surface, in the pit. Later on, he managed to
reach the bottom of the pit without sustaining any injury or causing injury to other co-workers. The workman denied
that there was any fence around the pit. No management evidence has been adduced to establish that adequate care
and protection had been taken by the management to encircle the pit either with fence or by wall. Therefore, it cannot
be assumed that the pit of the colliery is safeguarded with any fence. The question of violating the Regulation 38 of
Coal Mines Regulations, 1957 therefore does not arise. I also find that there is dearth of evidence to establish the
charges under Clause 26.3, 26.15, and 26.22 of Certified Standing Order applicable to the employer and employee of
the coal mines. Admittedly, workman had fallen into the shaft but no injury of the workman or his co-employees was
reported that night.

15. Mining activity and operations are inherently dangerous in nature and for the purpose of ensuring safety,
different safety measures have been recommended and regulations have been promulgated, necessitating strict
adherence to the provisions of the Act and Regulations and orders are made by the Manager and Officials for the
purpose of safety. Despite such regulation and vigilant activity of the management, accidents do occur. To make good
the loss, laws have been enacted for providing compensation to workman for such loss suffered by them arising out of
and in course of their employment. In a similar situation when the charged employee meets with an accident in the
mine, the management needs to consider the case in a pragmatic manner instead of being bent upon to disown the
responsibility by making the unfortunate workman a scapegoat. The conduct of the workman has to be considered as
a whole. At one stage he denied the charge levelled against him and disclosed that he fell into the pit as an accident.
The contrary statement recorded by the Enquiry Officer in course of Departmental Proceeding thereafter cannot be
sustained in the light of the initial statement made by the workman in his reply to the Charge Sheet.

16. Having considered the facts and materials in the Enquiry Proceeding, except an admission on the part of the
charged employee there is no material to establish that there had been any violation of safety rules under the Coal
Mines Regulations, 1957 or insubordination on the part of the concerned workman. No independent evidence nor any
material has transpired in the Enquiry Proceeding to establish any loss of life or property of co-workers or
management. On a holistic consideration of the Enquiry Proceeding, I do not find it sustainable under the law.

17. The second contention in this case is non-issuance of 2™ Show Cause Notice and non-supply of Enquiry
Proceeding and findings of the Enquiry Officer to the charged employee. The Hon’ble Supreme Court of India in the
case of Union of India and Others Vs. Mohd. Ramzan Khan [AIR (1991) SC 471], laid down the law as follows:

“ When the Inquiry Officer is not the Disciplinary Authority, the delinquent employee has a right to receive a copy of
the inquiry officer’s report before the Disciplinary Authority arrives at its conclusion with regard to the charges
levelled against him. A denial of the inquiry officer’s report before the Disciplinary Authority takes its decision on the
charges, is denial of opportunity to the employee to prove his innocence and is a breach of principles of natural
Justice.”

The principle laid down by the Hon’ble Supreme Court of India was enforced by the Coal India Limited by way of
issuing a Circular bearing No. CIL C-5A(vi)/50774/28 dated 12.05.1994, wherein it has been clearly laid down that
the charged employee had to be supplied with Enquiry Proceeding and Enquiry Report and a 2nd Show Cause Notice
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had to be issued to him before taking any final decision of removing him from service. In the instant case a Note
Sheet (Exhibit M-8), issued by the Senior Manager (Mining), Madhabpur Colliery has been produced before this
Tribunal to show that the General Manager of Kajora Area having found no extenuating circumstance to take any
lenient view decided to award the punishment of dismissing Sunil Majhi from the service of the company. On the
basis of such decision Assistant Personnel Manager (IC) of Kajora Area issued an office order dated 13.03.2015
(Exhibit M-9), dismissing Sunil Majhi from service of the company w.e.f. 13.03.2015. It goes without saying that not
having issued any 2™ Show Cause Notice to the workman, seeking his representation against the findings and
possible punishment, there was no scope for the Disciplinary Authority to make any observation as to non-existence
of extenuating circumstance. In my considered view the management having failed to issue 2" Show Cause Notice
has committed yet another lapse in the Enquiry Proceeding. I therefore hold that due to such lapse in the Enquiry
Proceeding, dismissal of Sunil Majhi from service is not found sustainable in law and fact.

18. In view of my aforesaid discussion, I hold that order of dismissal dated 13.03.2015 issued against Sunil
Majhi for his removal from service from 13.03.2015 is unreasonable, improper, arbitrary, passed in violation of
natural justice and is not tenable under the facts and circumstances. The order of dismissal dated 13.03.2015
passed by the Assistant Personnel Manager (IC) of Kajora Area is set aside. Management is directed to reinstate the
workman within one (1) month from the date of communication of the Award. Since the workman has not adduced
any evidence that he did not work for gain after his dismissal and that he did not render service for the company since
March, 2015 he shall not be entitled to any back wages. His only relief in this case is his reinstatement in service
within one month from communication of the Award. He shall also be entitled to all consequential benefits, treating
the period of his absence as dies non.

Hence,
ORDERED

that the Industrial Dispute is allowed on contest against management of ECL. The order of dismissal dated
13.03.2015 issued by the Assistant Personnel Manager (IC) of Kajora Area, ECL on approval of the General Manager
of Kajora Area is hereby set aside. The management of ECL is directed to reinstate Sunil Majhi in the service of the
company within one (1) month from the date of communication of the Award. Let an award be drawn up in the light
of my above findings. Let copies of the Award in duplicate be sent to the Ministry of Labour, Government of India,
New Delhi for information and Notification.

ANANDA KUMAR MUKHERIEE, Presiding Officer

e fawelt, 24 S, 2024

T[T, 1298. i faare Afdf=Rm, 1047 (1947 &1 14) B ORI 17 & AR 4, b=
WRBR AHIT G & & yaads & dag FRISD! 3R 99 SHBRI & ar, sgay § Ffee sieife e
i BT WaR IAeifie AfREReT —Fg- #9 A, AT b dare (T H1/14/317/2022) @1
BT BT &, Sl dad WRGR - B 18 /06 /2024 P UK T AT |

[¥.TeT. 22012/28/2022-34 3R, (T.TH-11)]
Tfirshad. U, 37 Aerd

New Delhi, the 24th June, 2024

S.0. 1298.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (LC/R/14/2022) of the Central Government Industrial Tribunal-cum-
Labour Court, Jabalpur as shown in the Annexure, in the industrial dispute between the Management of Vekoli
Pench Area and their workmen, received by the Central Government on 18/06/2024

[No. L-22012/28/2022 — IR (CM-II)]
MANIKANDAN. N, Dy. Director
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/14/2022

Present: P.K.Srivastava
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H.J.S..(Retd)
The In-charge,
Rashtriya Kalri Mazdoor Congress,
Post- Rawanwada, Jargal Camp,

Tehsil Parasia, District Chhindwara — 480447

Workman
Versus
The Chief General Manager,
Vekoli Pench Area,
District Chhindwara (Madhya Pradesh) - 480441
Management
AWARD

(Passed on this 05™ day of May-2024.)

As per letter dated 01/04/2022 by the Government of India, Ministry of Labour, New Delhi, the reference is
received. The reference is made to this tribunal under section-10 of I.D. Act, 1947 as per reference number L-
22012/28/2022 (IR(CM-II)) dt. 01/04/2022. The dispute under reference related to :-

“FT AT FHeII 7TGT FIAT (o To) FT 4 JqE Tler, faifaw & Gaer & F&T AgTHawew, JFife,
97 &7, 3T fBGTTST (7o To) RT AT 477 STTER FXeA, FIAT HIaGT ETFH FT AT 7 33 T+ 0T 7%
216 Rt # 1ot F1e 5717 UF 375 A4 A%eq FTAT-aRT 133 571 &7 a1ar ~raifaa & afe & at 1R
A} I @TeT, [ (Rar Rgfa Re® 30/4/2021) ZET HGTHawEF, aFifer 9o 47, 6T [Bgarst (7o To) & 47
FE sigety 1t & AP & 7

After registering the case on reference received, notices were sent to the parties and were duly served on
them. Time was allotted to the workman to submit his statement of claim. In spite of the allotment of time and

service of notice, the workman never turned up and submitted his statement of claim. Management also did not file its
written statement of claim/ defence. No evidence was ever produced by any of the parties in this Tribunal.

The Initial burden to prove his claim is on the workman. Since the workman did not file any pleading nor did
he file any evidence, in the absence of any evidence in support of holding the claim of the workman not proved, the
reference deserves to be answered against the workman and is answered accordingly.

AWARD

In the light of this factual backdrop, holding that the claim of the workman is not proved, the
reference deserves to be answered against the Workman and is answered accordingly.

Let the copies of the award be sent to the Government of India, Ministry of Labour & Employment as per
rules.

P. K. SRIVASTAVA, Presiding Officer
DATE: 05/05/2024

s faeeT, 24 S, 2024

FAM. 1299. e faare fFRE, 1947 (1947 BT 14) B ORI 17 S ARV 4, Dl
WHR TR T & & ydudd & A€ el R 990 dvaRl & 99, o ey § e oieifie
faare & d=a wRar tenfie frever —wg— 5w gy, STAQRatare(Tedl-3R /15/2022) &
UHITd HRAT &, Wl DE WHR B 18 /06 /2024 DI UK T3l AT|

[¥.Tel. 22012/25/2022-3$.31R. (J.TH-11)]
Tforshee. U, 37 Ao
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New Delhi, the 24th June, 2024

S.0. 1299.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Reference.LC/-R/15/2022) of the Central Government Industrial
Tribunal-cum-Labour Court, Jabalpur as shown in the Annexure, in the industrial dispute between the
Management of Vekoli Pench Area and their workmen, received by the Central Government on 18/06/2024.

[No. L-22012/25/2022 — IR (CM-II)]
MANIKANDAN. N, Dy. Director

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT,
JABALPUR
NO. CGIT/LC/R/15/2022
Present: P.K.Srivastava
H.J.S..( Retd)
The In-charge,
Rashtriya Kalri Mazdoor Congress,
Ravanwada, District Chhindwara — 480447
Workman
Versus
The Sub-Zone Manager,
Vekoli Nehria Sub-Zone,
Pench Area, District Chhindwara (Madhya Pradesh)- 480441
Management

AWARD
(Passed on this 05™ day of May-2024.)

As per letter dated 23/03/2022 by the Government of India, Ministry of Labour, New Delhi, the reference is
received. The reference is made to this tribunal under section-10 of I.D. Act, 1947 as per reference number L-
22012/25/2022 (IR(CM-II)) dt. 23/03/2022. The dispute under reference related to :-

“FIT AT FTeIT HIGY F1AW, TTATZT, AT FBTATST SGRT FTHIR 4t JGF Fled, Forah, ST 30-04-
2021 F} HarfAgea g g3 8, F ¥ 2002 F FFRAT ITET FATATROT FIFT 31 3 TeeTIT & T 2016 TF HAT
fRTIT 37T, 3THANT gatrap, dFfor AGRIT 39837, 97 417, AT BGITST (7o To) &GRT ¥aTad Ag) fFT Fi1at 3
TFTE A F F 7T A 8 If3 &, 3l A JHE T, seqd Forss, dwfer AFRAT ITEIT FIT AT T 3
After registering the case on reference received, notices were sent to the parties and were duly served on
them. Time was allotted to the workman to submit his statement of claim. In spite of the allotment of time and

service of notice, the workman never turned up and submitted his statement of claim. Management also did not file its
written statement of claim/ defence. No evidence was ever produced by any of the parties in this Tribunal.

The Initial burden to prove his claim is on the workman. Since the workman did not file any pleading nor did
he file any evidence, in the absence of any evidence in support of holding the claim of the workman not proved, the
reference deserves to be answered against the workman and is answered accordingly.

AWARD

In the light of this factual backdrop, holding that the claim of the workman is not proved, the
reference deserves to be answered against the Workman and is answered accordingly.

Let the copies of the award be sent to the Government of India, Ministry of Labour & Employment as per
rules.

P. K. SRIVASTAVA, Presiding Officer
DATE: 05/05/2024
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e fawelt, 24 S, 2024

FT.3T. 1300.—ifre  faare AfAFTH, 1947 (1947 HT 14) B GRT 17 S AT H, Dl
PR THIT U &4 & gdds @ Gag P! R 596 FHaRI & 49, oy 3§ e oieife fare
¥ P WRBR Iitenfire A — g — 99 ey, ST auare(TerRil-3R/16/2022) B
UHITd HAT T, Sl DR WBR B 18 /06 /2024 DI UK T3l AT|

[¥.Tel. 22012/27/2022-3E 3R, (T TH-11)]
Tfirshed. U, 37 Aers

New Delhi, the 24th June, 2024

S.0. 1300.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Reference.LC/-R/16/2022) of the Central Government Industrial
Tribunal-cum-Labour Court, Jabalpur as shown in the Annexure, in the industrial dispute between the
Management of Vekoli Pench Area and their workmen, received by the Central Government on 18/06/2024

[No. L-22012/27/2022 — IR (CM-II)]
MANIKANDAN. N, Dy. Director

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT,
JABALPUR
NO. CGIT/LC/R/16/2022
Present: P.K.Srivastava
H.J.S..( Retd)
The General Secretary,
United Coal Workers Union (AITUC),
Pench Kanhan Area, Ikalhara,
District Chhindwara (M.P) - 480441
Workman
Versus
The General Manager,
Vekoli Pench Area,
District Chhindwara (Madhya Pradesh)- 480441
Management
AWARD

(Passed on this 05" day of May-2024.)

As per letter dated 01/04/2022 by the Government of India, Ministry of Labour, New Delhi, the reference is
received. The reference is made to this tribunal under section-10 of I.D. Act, 1947 as per reference number
L-22012/27/2022 (IR(CM-1I)) dt. 01/04/2022. The dispute under reference related to :-

“FqT HYFA P AAGY TH (VCF) FT FIHAR A} ARTIT R RArFa==, earm 94 #71 AFKEr &
GO Yt ¥ 9g 9 9 GRad 33 ST 3 qeeid fawFa 2002 @ FH 33 74 A A GEUR FT AGTIEF
dFifer T 417 el BEarsT (7o Fo) & grar ~AT & I 8T a FIHIN ARTIVT RGT RATFIG Ja=td &
FIT HAAN Tt FT HAFRT & 2 ”

After registering the case on reference received, notices were sent to the parties and were duly served on
them. Time was allotted to the workman to submit his statement of claim. In spite of the allotment of time and
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service of notice, the workman never turned up and submitted his statement of claim. Management also did not file its
written statement of claim/ defence. No evidence was ever produced by any of the parties in this Tribunal.

The Initial burden to prove his claim is on the workman. Since the workman did not file any pleading nor did
he file any evidence, in the absence of any evidence in support of holding the claim of the workman not proved, the
reference deserves to be answered against the workman and is answered accordingly.

AWARD

In the light of this factual backdrop, holding that the claim of the workman is not proved, the
reference deserves to be answered against the Workman and is answered accordingly.

Let the copies of the award be sent to the Government of India, Ministry of Labour & Employment as per
rules.

DATE: 05/05/2024
P. K. SRIVASTAVA, Presiding Officer

T feelt, 24 S, 2024

F.AM. 1301. i fJare oifSi==™, 1947 (1947 &1 14) B ORI 17 S FTFARV H, D
WHR TH.T.H1.UA.® yderds & ddg ol iR 99e eHeR! & 4, sy § fifde sieifie e
¥ o WweR Aturfie e — A - H9 WEed, F9AY & Tare(Uadl-3R /120/2012) B
UHITd HAT &, Ol DR WRBR B 18 /06 /2024 I UK Fal AT|

[¥.Tel. 22012/111/2012-3$.3R. (J.TH-11)]
Tforhed. U, 37 Ao

New Delhi, the 24th June, 2024

S.0. 1301.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Reference.LC/-R/120/2012) of the Central Government Industrial
Tribunal-cum-Labour Court, Jabalpur as shown in the Annexure, in the industrial dispute between the
Management of S.E.C.L. and their workmen, received by the Central Government on 18/06/2024

[No. L-22012/111/2012 — IR (CM-II)]
MANIKANDAN. N, Dy. Director
ANNEXURE
THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT, JABALPUR
NO. CGIT/LC/R/120/2012
Present: P.K.Srivastava
H.J.S..(Retd)
The President,
Koyla Mazdoor Sabha (HMS), Qtr. No.-M/61
Dharam Colony, Post Chandra Sekharpur,
Aedu, District Raigarh, Chhattisgarh.
Workman
Vs
The Chief General Manager
SECL Raigarh Area, Behind Collectorate
Chhote Atarmuda, Post Box No.-26,
District Raigarh, Chhattisgarh.

Management
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JUDGEMENT)
(Passed on this 3™ day of June 2024)

As per letter dated 25/10/2012 by the Government of India, Ministry of Labour, New Delhi, the reference is
received. The reference is made to this Tribunal under Section-10 of I.D. Act, 1947 as per Notification No. L-
22012/111/2012 IR(CM-II) dated 25/10/2012. The dispute under reference relates to:

“Whether the action of management of the Chief General Manager, Raigarh Area of SECL,
District Raigarh Chhattisgarh to deprive Shri Manoj Kumar Yadav for his promotion from Draughtsman
(T&S Grade-C) to Senior Draughtsman (T&S Grade-B) in the year 2010 on the plea that the workman
having no requisite minimum qualification for promotion (when the minimum qualification and
experience are same for the promotion Draughtsman and Senior Draughtsman) was legal and justified ?
To What relief the said workman is entitled to and from what date ?”

After registering a case on the basis of the reference, notices were sent to the parties and were served. Parties
appeared and filed their respective statements of claim and defense.

According to the workman, he was first appointed as General Mazdoor Category-1 on 29.12.1995 in Chhal
incline of Raigarh area. He had qualification of ITI Surveyor, hence management engaged him on the post of
Tracer/Draughtsman from the date of joining. He was regularized in higher category as Survey Mazdoor Category-2
vide order dated 22.11.1997. After passing written examination he was regularized in higher category as Tracer T &
S, Grade-E vide order dated 04.09.1999. He was promoted as Assistant T & S, Grade-D vide order dated 21.12.2002
and Grade-C vide order dated 12.01.2007. According to the workman the qualifications for the post of Tracer and
Senior Draughtsman are one and same i.e. Matriculate with Draughtsman ship from ITI. The ITI Surveyor is
equivalent to Draughtsman ship from ITI on the basis of similar qualification other workers were promoted from
Draughtsman T & S Grade-C to Draughtsman T & S Grade-B but it was refused in case of the workman by
management in the year 2010 which is arbitrary on the part of management. The workman has accordingly prayed
that holding this action of management in not promoting him from Draughtsman T & S Grade-C to Senior
Draughtsman T & S Grade-B in 2010 on the ground that the workman did not have minimum qualification for
promotion, (inspite of the fact the minimum qualification and experience for promotion of Senior Draughtsman &
Draughtsman are same) illegal, the workman be held entitled to promotion to the post of Senior Draughtsman and
also be held entitled to consequential benefits.

The Case of management is mainly that, the workman was first appointed as General Mazdoor Category-1.
It came out that he had passed ITI Surveyor examination, he was permitted to work as Tracer. The General Mazdoor
Cadre has not cadre scheme. The workman was promoted from General Category-1 to Category-2. The Cadre of
Drawing Personnel is different from that of General Mazdoor. He was regularized in Drawing Personnel Cadre as
Tracer T & S Grade-E vide order dated 07.04.1999 on the recommendation of committee. He was promoted to the
post of Assistant Draughtsman, T&S Grade-D vide order dated 21.12.2002 and Draughtsman T&S Grade-C vide
order dated 12.01.2007. At the time of consideration of his promotion as Senior Draughtsman, T&S Grade-B, it was
found that he did not possess qualification for this promotion as per Cadre Scheme, hence was denied promotion to
T&S Grade-B. It was also found that his promotion from post of Assistant Draughtsman to Draughtsman was due to
mistake and oversight as he did not possess qualification required for this promotion. Accordingly, management has
prayed that the reference be answered against the workman.

The workman filed his affidavit as his examination in chief he did not appear for cross examination. He has
been cross examined by management. Management has filed affidavit of its witness as his examination in chief. He
has been cross examined by workman side. The workman has filed and proved documents which are Ex. W/1 to
W/32, referred to as and when required.

I have heard argument of learned Counsel Mr. R.C. Shrivastava for workman and learned Senior Advocate
Mr. Anoop Nair assisted by Neeraj Kewat Advocate, for management and have gone through the record.

On perusal of record in the light of arguments it comes out that parties are at issue only on the point whether
the refusal of promotion of the workman Manoj Yadav on the post of T&S Draughtsman Grade-B is justified in law
and facts or not.

Management has relied on the Cadre Scheme for drawing personnel it goes to show that for promotion of a
Draughtsman Grade-C to Senior Draughtsman Grade-B the minimum qualification is that he should be Matriculate
with Draughtsman ship from ITI or Matriculate with short term course of Draughtsman ship conducted by recognized
institution and should have minimum three years experience as Draughtsman. This promotion is to be done through
the Departmental Promotion Committee (DPC). The minimum qualification for Draughtsman Grade-C is the same
with minimum experience of three years as Junior Draughtsman/Assistant Draughtsman. Workman side does not
dispute this. Case of the management is that the workman was promoted to Draughtsman Grade-C by way of mistake
because he did not have the minimum required qualification of Draughtsman ship Certificate from ITI. Since, the
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workman did not possess minimum qualification for the post of Senior Draughtsman Grade-B which is Draughtsman
ship certificate from ITI alongwith other qualifications mentioned above, he was not considered for promotion to the
post of Senior Draughtsman Grade-B. Management also admits that inspite of the fact that he was not qualified for
promotion on the post of Draughtsman Grade-C, he was not reverted back when this mistake was discovered. On the
other hand case of the workman side is that firstly the management was required to sent him for short terms course of
Draughtsman ship by Government ITI when he was appointed as a Tracer on the basis of his qualification
Matriculation with ITI Tracer certificate and secondly, the ITI certificate in Tracer has been recognized by the
Government of Chhattisgarh as equivalent to ITI in Draughtsman ship certificate. There is no rule or circular of
management recognizing the ITI certificate in Tracer as equivalent to ITI in Draughtsman ship certificate. Hence, the
both cannot be held equivalent for appointment in the management company though they are equivalent for
appointment in Chhattisgarh Government which recognizes both as equivalent. The argument that the management
did not send the workman for short term course of Draughtsman ship as required in the Cadre Scheme when he was
appointed as Tracer, may be a mistake on the part of management but it does not mean that both the certificates shall
be deemed equivalent.

The workman side has attempted to seek parity with a co-workman Badri Prasad Durgwan who was
promoted to Draughtsman Grade-B while he also had Tracer ITI certificate but there is nothing on record to show that
he was not sent for short term course in Draughtsman ship.

Learned Senior Counsel has relied on judgment of Supreme Court in the case of Havaldar (OFC) RWMWI
Borgoyary and others Vs. Union of India (2020) 15 SCC 546 in which it has been held that right to equality cannot be
claimed in case where benefit has been given to a person contrary to law. Further held that if a mistake has been
committed in appointing few persons who were not eligible, a claim cannot be made by other in eligible person
seeking appointment in violation of instructions. Para 13 of this judgment is specifically referred to in this respect.

In another judgment in the case of G.R. Sahu & Others Vs. Dr. Surendra Kumar Singh & Others (2020) 4
SCC 484 where the same principle has been reiterated by Hon’ble the Apex Court, in para 31 of the judgment. These
decisions are applicable in the case in hand. On the basis of above discussion, the action of management in not
promoting the workman to Draughtsman Grade-B, cannot be held to be unjustified in law.

Accordingly, the reference is answered as follows:-
AWARD

Holding, the action of management of the Chief General Manager, Raigarh Area of SECL, District
Raigarh Chhattisgarh to deprive Shri Manoj Kumar Yadav for his promotion from Draughtsman T&S Grade-C to
Senior Draughtsman T&S Grade-B in the year 2010 on the plea that the workman having no requisite minimum
qualification for promotion legal and justified, the workman is held entitled to no relief. No order as to cost.

DATE:- 03/06/2024
P. K. SRIVASTAVA, Presiding Officer

¢ faeeil, 24 5, 2024

FT.3M. 1302.—i=es  fdars MfAfFRM, 1947 (1947 BT 14) B GRT 17 B AR H, Dl

IR T HI.UA.S yduds & wdg Frisie! ok 396 BHaRi @ 99, sgdy § fifde aielfie g 4

PRI WHR ATeNRS AfHI0T — UG — 519 ~Aramer, WW(W—W/?g/zow) CaRCA ]
IRAT B, Sl DI WHR DI 18/06 /2024 B UK aAT T |

[¥.Tel. 22012/55/2015-37 3R, (A.TH-11)]
Tforshad. U, 37 Ao

New Delhi, the 24th June, 2024

S.0. 1302.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Reference.LLC/-R/79/2015) of the Central Government Industrial
Tribunal-cum-Labour Court, Jabalpur as shown in the Annexure, in the industrial dispute between the
Management of W.C.L. and their workmen, received by the Central Government on 18/06/2024

[No. L-22012/55/2015 — IR (CM-II)]
MANIKANDAN. N, Dy. Director
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT,
JABALPUR
NO. CGIT/LC/R/79/2015
Present: P.K.Srivastava
H.J.S..( Retd)
The Joint Mahamantri,
Rashtriya Koyala Khadan Mazdoor Sangh (INTUC),
Shramik Shakti Bhawan, PO: Chandametta,

Chhindwara (M.P.)
Workman
Versus

The Chief General Manager,
Western Coalfields Limited, Kanhan Area,
PO: Dungria, The, Junadeyv,
Chhindwara (M.P.)

Management

AWARD

(Passed on this 29™ day of May-2024.)

As per letter dated 14/09/2015 by the Government of India, Ministry of Labour, New Delhi, the reference is
received. The reference is made to this tribunal under section-10 of I.D. Act, 1947 as per reference number L-
22012/55/2015 IR(CM-2) dt. 14/09/2015. The dispute under reference related to :-

“ FHIT GaYA, AGeT ATF AT 2, AT FHITHIAT AT Fafgrer 817, e fBGITST FURT 4} er=7eiTer
e 4fY aroter &1 397 TR FHTF Faew F I B H-EL H02000-1432, ReATF 8/9.6.2000 TEURT 7 I€ & 137
¥ F2IL- g vF gaer IR & AEFAIT IAF w92 85.14 T IHGYTE &G & F1 O¥ AT STAr 3T 82 Il
T8 & FTHIR FIT HAANT G103 FT HAFR 8?2~

After registering the case on reference received, notices were sent to the parties and were duly served on
them. Both the parties have filed their respective statement of claim / defence.

The skeletal facts necessary for determination of the lis are that the Workman Shri Dhanlal was initially
piece rate worker who was converted into time rate category on his application by Management on 8-9 June, 2000
there was a settlement between Management and the union in which Management agreed to give pay protection to the
workers in case of their conversion from piece rate to time rate and a circular was released in this respect on 14 April,
2016, again on 31 July, 2017.

According to Management, the Workman was granted this protection along with other workers this fact is
support by the uncontroverted affidavit of Management witness with pay fixation details in Annexure M/3, M/4 &
M/5, there is no evidence from Workman side in rebuttal. The Workman did not file any affidavit nor proved any
document in support of his claim. Hence, holding that the dispute in reference has ceased to exist at present, The
reference answered accordingly.

Let the copies of the award be sent to the Government of India, Ministry of Labour & Employment as per
rules.

DATE: 29/05/2024
P. K. SRIVASTAVA, Presiding Officer

e faeelt, 24 S, 2024

H.3M. 1303 <iEiffe  faare iffF—M, 1947 (1947 &7 14) @1 O 17 & ATER H, Do
WPR THIH.TA.S Jeaad & Gdg FAGd] AR 96 dHGRI & 44, Jgey d Ffde e f[Jae
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BT R Aeflre JRHT —Wg— 9 AT, JIAGR b gare (TRi-3R/18/2019) &1 Uil 1
FRAI B, Sl I WBR DI 18,/06 /2024 B UK AT T |

[%0.qel. 22012/165/2018-31E.31R. (¥1.TH-11)]
Tfirshed. U4, 37 Aers

New Delhi, the 24th June, 2024

S.0. 1303.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Reference.LC/-R/18/2019) of the Central Government Industrial
Tribunal-cum-Labour Court, Jabalpur as shown in the Annexure, in the industrial dispute between the
Management of S.E.C.L. and their workmen, received by the Central Government on 18/06/2024

[No. L-22012/165/2018 — IR (CM-II)]
MANIKANDAN. N, Dy. Director
ANNEXURE
THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT, JABALPUR
NO. CGIT/LC/R/18/2019
Present: P.K.Srivastava
H.J.S..(Retd)
Shri Trinath Gaur
Ex-Clerk, Grade-1 SECL, Hasdeo Area

Po- Godaripara, District Korea

C.G.-497555
‘Workman
Versus

The General Manager
SECL, Hasdeo Area
Po- South Jhagrakhand
Distt.-Korea (CG)-495677

Management

JUDGEMENT)
(Passed on this 7™ day of June-2024)

As per letter dated 10/01/2019 by the Government of India, Ministry of Labour, New Delhi, the reference is
received. The reference is made to this Tribunal under Section -10 of Industrial Disputes Act, 1947 as per Notification
No. L-22012/165/2018/IR(CM-II) dt. 10/01/2019. The dispute under reference relates to:

“Whether the action on the part of the management of SECL, Hasdeo Area in not considering for re-
instatement in service in respect of Shri Trinath Gaur, Ex-Clerk, Grade-II without taking into consideration of
past record of service and acquittal by CBI Court on benefit of doubt ground is appropriate and justified ? If not,
what relief the dismissed workman Shri Trinath Gaur is entitled to ?”

After registering a case on the basis of the reference, notices were sent to the parties and were served. Parties
appeared and file their respective Statement of Claims and Defense.

According to the workman, he was served a charge sheet on 07.02.2013 while working as Clerk Grade-1,
and was required to show cause on the charge mentioned in the charge sheet, which was allegation of following
misconducts under the Certified Standing Orders :-

Clause-26(2) :- Taking or giving bribe or illegal gratification whatsoever in connection with the
employer’s business on his own interest.
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Clause-26(22) :- Any wilful and deliberate act which is subversive of discipline of which may be
detrimental to the interest of company.

Clause-26(43) :- Breach of Standing Order.

The substance of the charge was he demanded illegal gratification of Rs. 10,000/- from a workman (retired)
for processing the claim of his post retirral dues and was caught red handed while taking this amount by CBI, was
detained in custody under a First Information Report registered by CBI in this matter.

A departmental enquiry was conducted by management in which the workman was found guilty of the
charges. He was awarded punishment of his dismissal from services for the charges.

In the meanwhile he was acquitted from the criminal charges after trial before Special Court. He represented
before management to review the punishment order in the light of his acquittal by Court which was refused.

The workman, in his statement of claim alleged that the enquiry was conducted against rules and principles
of natural justice. The charges were not proved and also that he was acquitted after trial for the same charges and this
fact was not considered by management. Hence, according to him the management committed illegality. He prayed
that setting aside his dismissal, he be reinstated with all back wages and benefits.

Rebutting the allegations of the workman, management has taken a case in their written statement of defense
that an information was received vide letter dated 05.02.2013 in the office of Chief Vigilance Officer according to
which the workman was arrested by CBI on 29.01.2013, while taking illegal gratification of Rs. 10,000/- from
Kanhaiya Lal for preparation of his PF & Pension file. A charge sheet was issued by management for misconduct in
this respect and after finding that his explanation was not satisfactory, management was decided to conduct an
enquiry. The workman participated in the enquiry. The Enquiry Officer submitted his report holding the workman
guilty of misconduct. This report was sent to the workman with show cause notice dated 24.02.2016. After
considering his representation on the enquiry report and show cause the Disciplinary Authority passed the punishment
order on 08.07.2016 awarding the punishment of his dismissal from service. The workman thereafter filed mercy
appeal which was dismissed. After his acquittal by Court, the workman filed representation against the punishment
order seeking review of punishment order in the light of judgment of Court acquitting him from the charges.
According to the judgment, the workman was acquitted on the ground that charges were not proved beyond
reasonable doubt. His review was also dismissed. Accordingly, the management has prayed that the reference be
answered against the workman.

Following preliminary issue was framed vide order dated 09.09.2021 :-
1. Whether the departmental enquiry conducted is legal and proper or not?

Parties adduced their evidence on this preliminary issue the copy of enquiry papers was filed by
management, admitted by workman.

Vide order dated 15.03.2022, preliminary issue was decided holding the departmental enquiry legal and
proper. This order is part of this award.

Following additional issues were also framed on 15.03.2022:-
2. Whether the charges are proved from the enquiry ?
3. Whether the punishment is disproportionate to the charge ?
4. Relief to which the workman is entitled ?

Parties were directed to file their evidence on these additional issues in form of documents/affidavit. The
workman file his affidavit and some documents with it, to be referred to as and when required. Management did not
file any affidavit or document. I have heard argument of learned Counsel Mr. Rammilan Dey for workman and
learned Senior Counsel Mr. Anoop Nair, assisted by Mr. Neeraj Kewat for management. The workman side has filed
written arguments also which are part of record. I have gone through the record and the written arguments.

Issue No.-2 :-

Learned Counsel for workman has submitted that the basis of the charge before the Criminal Court during
trial and in the departmental enquiry was one and the same. When the charges were held not proved by the Criminal
Court after trial in its judgment, this finding will override the finding of enquiry officer holding the charges proved in
his enquiry report. Learned Counsel has referred to the portion of the judgment in which it has been observed that in
the light of facts mentioned in its judgment as well the contradictory statements of Kanhaiya Lal as well lapses in the
investigation, the charges could not be held proved beyond reasonable doubt. Learned Counsel has referred to
different contradictions in the statements of witnesses examined during the enquiry and before Court to buttress his
argument that charges were wrongly held proved.
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Learned Counsel has referred to judgment of Hon’ble Supreme Court in the case of G.M. Tank vs. State of
Gujarat (2006) 4 SCC 446, State Bank of Hyderabad Vs. P. Kata Rao (2008) 15 SCC 657 and Ramlal vs. State
of Rajasthan AIR Online 2023 SC 1038 in this respect.

On the other hand, learned Senior Counsel has submitted that the standard of proof required for charge to be
proved in a departmental enquiry is not the same as it is in a criminal trial. He further submits that the workman was
acquitted on the ground of lapses in investigation, mentioned in the judgment and discrepancies in the statements of
witnesses finding that the evidence was not sufficient to prove the charges beyond reasonable doubt. He also submits
that CBI has preferred an appeal against this acquittal which is pending before Hon’ble High Court.

The settled proposition of law is that the charges need not be proved beyond reasonable doubt in a
departmental enquiry. Following judgments are being referred to in this respect.

Scope of disciplinary proceedings and scope of criminal proceedings are quite distinct, exclusive and
independent of each other. Standards of proofin the two proceedings are also different. Ref- T.N.C.S. Corpn. Ltd. vs.
K. Meerabai, (2006) 2 SCC 255

Standard of proof in a departmental enquiry which is quasicriminal/quasi-judicial in nature: Disciplinary
proceedings, however, being quasi-criminal in nature, there should be some evidence to prove the charge. Although
the charges in a departmental proceedings are not required to be proved like a criminal trial i.e. beyond all
reasonable doubts, we cannot lose sight of the fact that the enquiry officer performs a quasijudicial function, who
upon analyzing the documents must arrive at a conclusion that there had been a preponderance of probability to
prove the charges on the basis of materials on record. While doing so, he cannot take into consideration any
irrelevant fact. He cannot refuse to consider the relevant facts. He cannot shift the burden of proof- He cannot reject
the relevant testimony of the witnesses only on the basis of surmises and conjectures. Ref: (i) Nirmala J. Jhala Vs.
State of Gujarat & Another, AIR 2013 SC 1513 (paras 10, 11, 12 & 13). (ii)) M.V. Bijlani Vs. Union of India,
(2006) 5 SCC 88 (Para 25)

In the cases of (i) NOIDA Entrepreneurs Association Vs NOIDA & others, AIR 2007 SC 1161 (i4i) State
Bank of India Vs. R.B. Sharma, (2004) 7 SCC 27 (iii) Kendriya Vidyalaya Sangathan Vs. T. Srinivas, (2004) 7
SCC 442 (iv) Depot Manager, APSRTC Vs. Mohd. Yousuf Miya, (1997) 2 SCC 699 (v) Captain M. Paul Anthony
Vs. Bharat Gold Mines Limited (1999) 3 SCC 679 and (vi) State of Rajasthan Vs. B.K. Meena, (1996) 6 SCC 417
(vi) Pratap Singh Vs. State of Punjab, AIR 1964 SC 72 (vii) Jang Bahadur Singh Vs. Baij Nath, AIR 1969 SC 30,
it has been laid down by the Hon'ble Supreme Court that "the purpose of departmental enquiry and of prosecution are
two different and distinct aspects. Departmental Enquiry is to maintain discipline in the service and efficiency of
public service. Crime is an act of commission in violation of law or of omission of public duty. The enquiry in a
departmental proceeding relates to the conduct or breach of duty by the delinquent officer to punish him for his
misconduct defined under the relevant statutory rules or law. It is the settled legal position that the strict standard of
proof or applicability of the Evidence Act stands excluded in a departmental proceeding. Criminal Proceedings and
the departmental proceeding under enquiry can go on simultaneously."”

In the case of T.N.C.S. Corporation Ltd. Vs. K. Meerabai, (2006) 2 SCC 255, it has been held by the
Hon'ble Supreme Court that the scopes of the disciplinary proceedings and of criminal proceedings are quite distinct,
exclusive and independent of each other. Standards of proof in the two proceedings are also different.

In the cases of Mohd. Saleem Siddiqui Vs. State of UP & others, (2011) 2 UPLBEC 1575 (Allahabad High
Court) and Ajeet Kumar Naag Vs. General Manager Indian Oil Corporation Ltd. Haldia, JT 2005 (8) SC 425, the
distinction between departmental enquiry and criminal proceedings has been drawn as under: "The two proceedings
i.e. criminal and departmental are entirely different. They operate in different fields and have different objectives. The
object of criminal proceedings is to inflict appropriate punishment on offender and the purpose of enquiry
proceedings is to deal with the delinquent departmentally and to impose penalty in accordance service rules the rule
relating to appreciation of evidence in the two proceedings is also not similar. In criminal law burden of proof is on
the prosecution and unless the prosecution is able to prove the guilt of accused beyond reasonable doubts, he cannot
be convicted by a court of law. In departmental enquiry, on the other hand, penalty can be imposed on the delinquent
officer on a finding recorded on the basis of preponderance of probability. Procedure with respect to standard of
proofin criminal case and departmental enquiry are different. In the case of departmental enquiry the technical rules
of evidence have no application and the doctrine of "proof beyond doubt" has also no application in the departmental
enquiry. Criminal prosecution is launched for an offence for violation of a duty the offender owes to the society or for
breach of which law has provided that the offender shall make satisfaction to the public. So crime is an act of
commission in violation of law or of omission of public duty. The departmental enquiry is to maintain discipline in the
service and efficiency of public service. There would be no bar to proceed simultaneously with departmental enquiry
and trial of criminal case. "

In the cases referred to by the workman side the facts are found different from the case in hand. In the case of
Ramlal (Supra) the charge against the employee was that be made alteration in his 8" Standard Marksheet in the date
of birth column to project him a major at the time of his appointment. The Marksheet showed no such alteration rather
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there was over writing in the application form which was held in advertent. In the other case of G.M. Tank (Supra)
the employee was honorably acquitted from the charges by Criminal Court and not on the basis of reasonable doubt.

Hence, when it is clear that the acquittal was on the ground of benefit of doubt that too appeal is pending
against the acquittal, the statements of witnesses recorded during the enquiry fully support the charge as it has been
found after perusal of enquiry papers, the argument of learned Counsel for the workman that the finding of the
Enquiry Officer holding the charges proved was wrong cannot be accepted. Accordingly, holding the finding of the
Enquiry Officer, the charges against the workman are held proved. Issue no.-2 is answered accordingly.

Issue No.-3 :-

Learned Senior Counsel for management has referred to judgment of Hon’ble Supreme Court in the case of
Mabharashtra State Road Transport Corporation vs. Dilip Uttam Jaya Bhai (2022) 2 SCC 696 and has submitted that
integrity is the core value that has to be maintained by an employee while in service. No employer can afford to have
an employee on its rolls who has no integrity left in him.

On the other hand learned Counsel for workman has submitted that the fact that the workman was acquitted
after trial should have been taken into account by management in awarding the punishment and atleast the workman
should not have been awarded maximum punishment of his dismissal from service.

In the case referred to above by management, Hon’ble the Apex Court has, after analyzing the principle of
law laid down in its various judgments has held that when the judgment of acquittal is based on hostility of witnesses
or by giving the accused benefit of doubt, the Disciplinary Authority will be justified in ignoring it.

The settled proposition of law is that the punishment can be interfered by this Tribunal only when it is so
disproportionate to the charge that it shocks the conscience of this Tribunal. Following judgments are being referred
to in this respect.

Hon’ble Apex Court in B.C. Chaturvedi v. Union of India, (1995) 6 SCC 749 while discussing about the
scope of judicial review, in disciplinary matters, has observed as under:

“The High Court/Tribunal, while exercising the power of judicial review, cannot normally
substitute its own conclusion on penalty and impose some other penalty. If the punishment imposed
by the disciplinary authority or the appellate authority shocks the conscience of the High
Court/Tribunal, it would appropriately mold the relief, either directing the disciplinary/appellate
authority to reconsider the penalty imposed, or to shorten the litigation, it may itself, in exceptional
and rare cases, imposed appropriate punishment with cogent reasons in support thereof.”

In DG, RPF vs. Sai Babu (2003) 4 SCC 331, Hon’ble Apex Court has observed that:

) T Normally, the punishment imposed by a disciplinary authority should not be disturbed
by the High Court or a tribunal except in appropriate cases that too only after reaching a
conclusion that the punishment imposed is grossly or shockingly disproportionate, after examining
all the relevant factors including the nature of charges proved against, the past conduct, penalty
imposed earlier, the nature of duties assigned having due regard to their sensitiveness, exactness
expected of an discipline required to be maintained, and the department/establishment which the
delinquent person concerned works.”

In United Commercial Bank vs. P.C. Kakkar (2003) 4 SCC 364 Hon’ble Apex Court on review of a long
line of cases and the principles of judicial review of administrative action under English law summarized the legal
position in the following words:

“11. The common thread running through in all these decisions is that the court should not
interfere with the administrators’ decision unless it was illogical or suffers from procedural
impropriety or was shocking to the conscience of the court, in the sense that it was in defiance of
logic or moral standards. In view of what has been stated in Wednesbury case the court would not
go into the correctness of the choice made by the administrator open to him and the court should
not substitute its decision to that of the administrator. The scope of judicial review is judicial
review is limited to the deficiency in decision-making process and not the decision.

12. To put it differently, unless the punishment imposed by the disciplinary authority or the
appellate authority shocks the conscience of the court/tribunal, there is no scope for interference.
Further, to shorten litigation it may, in exceptional and rare cases, impose appropriate punishment
by recording cogent reasons in support thereof.”

In Union of India vs. S.S. Ahluwalia (2007) 7 SCC 257 Hon’ble Supreme Court reiterated the legal position
as follows:
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“8 e The scope of judicial review in the matter of imposition of penalty as a
result of disciplinary proceedings is very limited. The court can interfere with the
punishment only if it finds the same to be shockingly disproportionate to the charges found
to be proved.”

In State of Meghalaya v. Mecken Singh N. Marak (2008) 7 SCC 580 Hon’ble Supreme Court stated that:

“The punishment imposed by the disciplinary authority or the appellate authority unless
shocking to the conscience of the court, cannot be subjected to judicial review.

Hon’ble Apex Court in Administrator, UnionTerritory of Dadra and Nagar Haveli vs. Gulbhia M. Lad

(2010) 2 SCC (L&S) 101 has observed that

“The legal position is fairly well settled that while exercising the power of judicial review,
the High Court or a Tribunal cannot interfere with the discretion exercised by the
disciplinary authority, and/or on appeal the appellate authority with regard to the
imposition of punishment unless such discretion suffers from illegality or material
procedural irregularity or that would shock the conscience of the court/tribunal. The
exercise of discretion in imposition of punishment by the disciplinary authority or
appellate authority is dependent on host of factors such as gravity of misconduct, past
conduct, the nature of duties assigned to the delinquent, responsibility of the position that
the delinquent holds, previous penalty, if any, and the discipline required to be maintained
in the department or establishment he works. Ordinarily the court or the tribunal would
not substitute its opinion on reappraisal of facts.

This extract is taken from State Bank of Bikaner & Jaipur v. Nemi Chand Nalwaya, (2011) 4 SCC 584 :

(2011) 1 SCC (L&S) 721 : 2011 SCC OnLine SC 416 at page 587

7. It is now well settled that the courts will not act as an appellate court and reassess the evidence led in the
domestic enquiry, nor interfere on the ground that another view is possible on the material on record. If the
enquiry has been fairly and properly held and the findings are based on evidence, the question of adequacy of
the evidence or the reliable nature of the evidence will not be grounds for interfering with the findings in
departmental enquiries. Therefore, courts will not interfere with findings of fact recorded in departmental
engquiries, except where such findings are based on no evidence or where they are clearly perverse. The test to
find out perversity is to see whether a tribunal acting reasonably could have arrived at such conclusion or
finding, on the material on record. The courts will however interfere with the findings in disciplinary matters,
if principles of natural justice or statutory regulations have been violated or if the order is found to be
arbitrary, capricious, mala fide or based on extraneous considerations. (Vide B.C. Chaturvediv. Union of
India [(1995) 6 SCC 749 : 1996 SCC (L&S) 80 : (1996) 32 ATC 44] , Union of Indiav. G.
Ganayutham [(1997) 7 SCC 463 : 1997 SCC (L&S) 1806] , Bank of India v. Degala Suryanarayana [(1999) 5
SCC 762 : 1999 SCC (L&S) 1036] and High Court of Judicature at Bombay v. Shashikant S. Patil [(2000) 1
SCC 416 : 2000 SCC (L&S) 144] .)

In Air India Corporation Bombay vs. V.A. Ravellow 1972 (25) FLR 319 (SC) it has been observed that:

“Once the employer has lost the confidence in the employee and the bona fide loss of
confidence is affirmed, the order of punishment must be considered to be immune from
challenge, for the reason that discharging the office of trust and confidence requires
absolute integrity, and in a case of loss of confidence, reinstatement cannot be directed.”

In Knhaiyalal Agarwal and others vs. Factory Manager, Gwaliar Sugar Co. Ltd. AIR 2001 SC 3645

Hon’ble Apex Court laid down the test for loss of confidence to find out as to whether there was bona fide loss of
confidence in the employee, observing that:

inte
too

“Loss of confidence cannot be subjective, based upon the mind of the management.
Objective facts which would lead to a definite inference of apprehension in the mind of the
management, regarding trust worthiness or reliability of the employee, must be alleged and
proved.”

No doubt an employee has to maintain absolute integrity while in service. There can be no compromise on
grity of an employee in any institution. The acquittal of the workman was by granting him benefits of doubt that
has been appealed against. Hence, in these circumstances, the punishment to the workman inspite of the fact that

he was acquitted from the charges after trial cannot be faulted in law or fact. Holding the punishment justified in law,
issue no.-3 is answered accordingly.

Issue No.-4 :

On the basis of findings recorded above, the workman is held entitled to no relief.
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Accordingly, the Reference is answered as follows :-
AWARD

Holding the action on the part of the management of SECL Hasdev Area, in not considering for
reinstatement in service in respect of Shri Trinath Gaur, Ex. Clerk Grade-2 without taking into consideration of
past record of service and acquittal by CBI Court on benefit of ground is appropriate and justified. The workman
Shri Trinath Gaur is entitled to no relief.

DATE:- 07/06/2024
P. K. SRIVASTAVA, Presiding Officer

S faeefl, 28 S, 2024

.31, 1304. =R fFars srferfaae (1947 FT1 14) & &M=T 17 F SATH0T §, Fesl T TEH 6
AGE Hold IAAT seae U gifhahem 3eam wrgae fafies, wiftam, F=1 (@), F vdgdqT &
Hag sl 3 TP AgraE, A AT gTe AegX 99, e, wog-(ead), S aqae
# ATy F=T @R R Sfgsaer 1a 90 |y, SgaeEs 99Te (G99 9691 40/2022) F: ST
& s # fe@maT =T §, THIAT FAT § ST FeR T TR H A FAT F G 25/06/2024 FT AT
g ar|

[¥. TH- 42011/135/2022- AEA-(T1Y)]

=T AW, sEx 9=
New Delhi, the 28th June, 2024

S.0. 1304.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 40/2022) of the Central Government Industrial Tribunal cum
Labour Court, Ahmedabad, as shown in the Annexure, in the Industrial dispute between the employers in relation
to M/s. Control Union Inspection and Certification India Pvt. Ltd., Gandhidham, Kutch- (Gujarat), and The
National Secretary in General, Akhil Bhartiya Safai Mazdoor Sangh, Gandhidham, Kutch-(Gujarat), which
was received along with soft copy of the award by the Central Government on 25/06/2024.

[No. L-42011/135/2022- IR (DU)]
DILIP KUMAR, Under Secy.

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
AHMEDABAD
Present....
Radha Mohan Chaturvedi,

Presiding Officer (I/c),
CGIT-cum-Labour Court,
Ahmedabad

Dated 12" June, 2024

Reference (CGITA) No. - 40/2022
M/s. Control Union Inspection and Certification
India Pvt. Ltd.,
Gandhidham, Kutch(Gujarat) 370201 c— First Party
V/s
The National Secretary in General
Akhil Bhartiya Safai Mazdoor Sangh,
Gandhidham,
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Kutch(Gujarat)- 370201 T ....Second Party
For the First Party : None
For the Second Party : None

AWARD

The Ministry of Labour and Employment, Government of India have in exercise of powers conferred by the

Clause (d) of Sub-section (1) and Sub-section 2A of Section 10 of Industrial Disputes Act, 1947 referred the
below mentioned dispute vide reference adjudication Order No. L-42011/135/2022-IR (DU) dated 23.05.2022 for
adjudication to this Tribunal.

SCHEDULE

“Whether Akhil Bharatiya Safai Mazdoor Sangh, Gandhidham vide letter dated 08.09.2021 in respect of Sh.
Mukesh Narayanlal Dangi and 4 others has locus standi to raise industrial dispute under ID Act, 1947 against the
management of M/s Control Union Inspection and Certification India Pvt. Ltd., Gandhidham?

If yes, whether the contract/arrangement between the management of M/s Control Union Inspection and
Certification India Pvt. Ltd., Gandhidham (principal employer) and contractor(s) is sham, as raised by Akhil
Bhartiya Safai Mazdoor Sangh, Gandhidham vide letter dated 08.09.2021? If yes, to what relief including
regularisation is the disputant entitled and what directions are necessary in this respect?”

1.

The reference was received in this Tribunal on 10™ June, 2022. The Ministry had directed the party raising
the dispute to file his statement of claim complete with relevant documents with the Tribunal within 15 days
of receipt of this order of reference as per provision made under Rule 10 (B) of Industrial Disputes (Central)
Rules, 1957. This order of reference had been sent to all the parties as well as this Tribunal through
registered post by the Ministry. Therefore, it is inferred that the same had been delivered to all the parties
including claimants.

A period of two years has been elapsed but none has appeared and filed the statement of claim as directed
and expected by the Ministry.

In considered opinion of this Tribunal, it is established that either the claimant of this dispute is not interested
to prosecute the claim or the said dispute is no more in existence.

It is therefore just & proper to pass an award considering “no dispute” between the parties.
The award is passed as above. The award be sent for publication U/s 17(1) of Industrial Disputes Act, 1947.
RADHA MOHAN CHATURVEDI, Presiding Officer (I/c)

TE faeefl, 28 S, 2024
13T, 1305.—3=ATRE [@arE AT (1947 FT 14) & &=T 17 F AL H, Feai T A 6

T & AAF ATTH, AAFL [AHTI, TgHETETRE (T[ERIG); I IR AYH, AR A9, FgwHeET
(TO); A9H TST UeTITss, MEA-(E), Tauas & dag el i af=a, =aa q9ge
|qT, TloEiss, sgasER- (RE), & a9 aday § [y Fiq g sienfis sigemor & s+

ATATAYT, AGHARTATE GATS(HaW H&AT 24/2022) FT ST o qera® § fe@mar 713av 8, Tawriorg Fedt g o

Fa T TLHTT HT AT HAT 5 G127 25/06/2024 FT ST G0 T |

[¥. TA- 42011/43/2022- AEAT-(ZY)]
T A, sEw 9=

New Delhi, the 28th June, 2024

S.0. 1305.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 24/2022) of the Central Government Industrial Tribunal
cum Labour Court, Ahmedabad, as shown in the Annexure, in the Industrial dispute between the employers
in relation to The Principal Chief Commissioner of Income Tax, Income Tax Department, Ahmedabad-
(Gujarat) ; The Dy. Commissioner of Income Tax,Income Tax Department, Ahmedabad-(Gujarat); M/s
Rajdeep Enterprise, Gandhinagar-(Gujarat), and The Secretary, Gujarat Mazdoor Sabha, Ellisbridge,
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Ahmedabad- (Gujarat), which was received along with soft copy of the award by the Central Government on

25/06/2024.
[No. L- 42011/43/2022- IR (DU)]
DILIP KUMAR, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
AHMEDABAD
Present....
Radha Mohan Chaturvedi,

Presiding Officer (I/c),
CGIT-cum-Labour Court,
Ahmedabad
Dated 12" June, 2024
Reference (CGITA) No. - 24/2022

1. The Principal Chief Commissioner of Income Tax,
Income Tax Department, Aayakar Bhawan,
Ashram Road, Ahmedabad(Gujarat)- 380009
2. The Dy. Commissioner of Income Tax,
Income Tax Department, Aayakar Bhawan,
Ashram Road, Ahmedabad(Gujarat)- 380009
3. M/s Rajdeep Enterprise,
601, Shalin Complex Sector-11,
Gandhinagar(Gujarat)- 382011 ... First Parties

The Secretary,
Gujarat Mazdoor Sabha, 104, 1% Floor,
Maharana Pratap Complex, Nr. VS Hospital,

Ellisbridge, Ahmedabad (Gujarat) - 380006 weren.....Second Party
For the First Party : None
For the Second Party : None

AWARD

The Ministry of Labour and Employment, Government of India have in exercise of powers conferred by the
Clause (d) of Sub-section (1) and Sub-section 2A of Section 10 of Industrial Disputes Act, 1947 referred the
below mentioned dispute vide reference adjudication Order No. L-42011/43/2022-IR (DU) dated 25.02.2022 for
adjudication to this Tribunal.

SCHEDULE

“Whether Income Tax Department is covered under Industrial Dispute Act, 1947 in respect of demands raised by

Gujarat Mazdoor Sabha vide letter dated 30.06.2020 in respect of Shri Bhil Mahesh Laxman Bhai and 144
others? If yes, Whether the demand of Gujarat Mazdoor Sabha vide letter dated 30.06.2020 to the management of
Principal Income Tax Department, Ahmedabad for regularization of the services of Shri Bhil Mahesh Laxman
Bhai and 144 others (list attached) and consequential benefits is proper, legal & justified? If yes, What reliefs are
the disputant workers entitled to and what directions are necessary in this respect?”

1. The reference was received in this Tribunal on 14" March, 2022. The Ministry had directed the party raising
the dispute to file his statement of claim complete with relevant documents with the Tribunal within 15 days
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of receipt of this order of reference as per provision made under Rule 10 (B) of Industrial Disputes (Central)
Rules, 1957. This order of reference had been sent to all the parties as well as this Tribunal through
registered post by the Ministry. Therefore, it is inferred that the same had been delivered to all the parties
including claimants.

2. A period of more than two years has been elapsed but none has appeared and filed the statement of claim as
directed and expected by the Ministry.

3. In considered opinion of this Tribunal, it is established that either the claimant of this dispute is not interested
to prosecute the claim or the said dispute is no more in existence.

4. Tt is therefore just & proper to pass an award considering “no dispute” between the parties.
5. The award is passed as above. The award be sent for publication U/s 17(1) of Industrial Disputes Act, 1947.
RADHA MOHAN CHATURVEDI, Presiding Officer (I/c)

e faeelt, 28 S, 2024

FI.3M. 1306. == oA At =aw (1947 F7 14) &t &7 17 % ST H,Feal T TR T8
e, wed IRET iftte, st TR, @we, & To9uadT F gag R @7 st g =5
ST, FIE, F S ey § RSy Fela e shafts il 9g-90 <A, @93, e (dasd
H=AT 19/2012) FT ST 6 sqads # Q@ T 2,9 FTdl & S hea 1 L1 il GrFe HIU7 6 912
27.06.2024 T I8 g3 T |

[€. TH- 42011/134/2011- AEA-(T1Y)]

=T AR, a7 a=E
New Delhi, the 28th June, 2024

S.0. 1306.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 19/2012) of the Central Government Industrial Tribunal cum
Labour Court, Lucknow as shown in the Annexure, in the Industrial dispute between the employers in relation to
The Managing Director, Scooters India Ltd., Sarojini Nagar, Lucknow, and Shri Subhash Chandra
Sharma,Worker, which was received along with soft copy of the award by the Central Government on 27.06.2024.

[No. L- 42011/134/2011- IR (DU)]

DILIP KUMAR, Under Secy.
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM- LABOUR COURT, LUCKNOW
PRESENT
JUSTICE ANIL KUMAR
PRESIDING OFFICER
I.D. No. 19/2012
Ref. No. L-42011/134/2011-IR(DU) dated: 04.01.2012
BETWEEN

Sri Subhash Chandra Sharma S/O Ram Bharose Sharma R/O 212,Chandra Shekher Azad
Nagar(Darogakhera) Po- Aurawan

Lucknow (UP)
AND
Managing Director, Scooters India Ltd.,
Sarojini Nagar, Lucknow (UP)
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AWARD
Sri V.K. Jaiswal - Counsel for the Applicant/Workman
Sri A.K. Singh & Sri Sharad Shukla- Counsel for the Respondent

On 04.01.2012 appropriate government by order no.L-42011/134/2011-IR (DU) has referred the following
dispute to this Tribunal and accordingly the I.D. Case No.19 of 2012 (Subhash Chandra Sharma vs. M/s.
Scooter India Ltd.) was registered:-

“Whether the action of the management of Scooters India Ltd., Lucknow in not considering the
application of workman Sri Subhash Chandra Sharma S/O R. B. Sharma, Grade ‘D’ dated
02.12.1993 and voluntarily retiring him w.e.f. 31.12.1993 without paying entire pensionery
benefits, is legal and justified? What relief the workman is entitled to?”

Case of claimant:

On 26.3.2012 on behalf of workman, Statement of Claim filed stating therein the following averments :-

a) The applicant was appointed as semi skilled worker under the opposite party/employer on
27.10.1976 being fully eligible for the post and his Service No. is 3624 and he was initially
granted Grade ‘D’. The applicant/workman started performing his work and duties with all
satisfaction of his all concerned.

b) All of sudden in the year 1993 a rumors was flown away in the campus of company that
Manager of the respondent is saying that the company is going to be windup within a very
short period due to heavy financial loss and as such employees may take his all service benefits
as soon as possible from the company otherwise company will not responsible for the same.
Those employees who will seek his voluntary retirement under the announced voluntary
retirement scheme, they will call back in job/service on requirement of work on seniority basis.

¢) The applicant believing rumor on 30.11.1993 applied for his voluntary retirement with effect
from 31.3.1994 under the voluntary retirement scheme dated 8.12.1988.

d) A circular dated 6.11.1993 was also circulated by the respondent stating therein that the
voluntary retirement scheme circulated vide circular dated 8.12.1988 will remain suspended
with effect from 1.12.1993.

e) The applicant immediately on 02.12.1993 moved an application for withdrawing his voluntary
retirement, which was sought by him with effect from 31.03.1994, then he came to know that
his voluntary retirement has already been accepted by the management of opposite party on the
same date i.e. on which he moved an application on 03.12.1993.

f) The management was fully aware with all things but voluntary retirement of the applicant was
accepted knowingly and with mal intention on the same date when the applicant submitted his
VRS application i.e. on 30.11.1993 only to oust him from the job, therefore the action of the
respondent is quite bad in law and unjust.

g) The applicant applied for voluntary retirement on 30.11.1993 w.e.f. 31.03.1994 but his
voluntary retirement was accepted by the respondent on the same date when he moved his
application on 30.11.1993. The management is well known that the VRS circulated vide letter
dated 8.12.1988 will remain suspended w.e.f. 1.12.1993, therefore, action of the respondent in
accepting his VRS w.e.f. 30.11.1993 instead of 31.03.1994 is fully illegal, arbitrary and unjust.

h) If the applicant’s voluntary retirement was not accepted w.e.f. 30.11.1993 i.e. on the date when
he moved his application for VRS, his application would be cancelled or rejected by the
management of the respondent as he submitted another application dated 02.12.1993 for
withdrawing his voluntary retirement and thus he would remain in job till attaining his
retirement age from the job. In view of this the respondent may be directed to pay entire salary
and other service benefits to the applicant from the date of his relieve till the date of his
retirement.
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i) It is provided in the standing orders of the company that the pay will be revised on each 5
years of employees which has not been done in the matter of the applicant before accepting his
VRS. The company is quietly running till date, therefore his voluntary retirement deserves to
be quashed and the respondent be directed to reinstate the applicant on the post with full salary
benefits from the date of relieve from the job till his date of retirement from the post and pay
his entire due salary with 12% interest to the applicant.

Case of respondent:

On 5.9.2012 the written statement filed on behalf of the respondent M/s. Scooters India Limited taking the
following preliminary objections :-

a)

b)

d)

g)

h)

The matter of dispute does not constitute a valid industrial dispute, as the dispute has not been
transformed into an industrial dispute within the meaning of the terms as defined in Industrial
Disputes Act 1947.

The Central Government has not taken facts in cognizance while making a reference to the
Tribunal. The reference is not based on the pleadins of the parties advanced at the conciliation
stage, especially the submissions of the respondent before the Conciliation Officer/Government
have been completely ignored, while making the reference for adjudication. No cause of action
arose on the date as mentioned in reference order as such also on his ground alone, the reference
order is bad in the eyes of law.

The Industrial Disputes Act 1947 has been amended vide Industrial Disputes (Amendment) Act,
2010 (Act No.24 of 2010) and period of limitation has been provided by virtue of Section 2A(3),
which is quoted as below:-

“24(3) The application referred to in sub-section (2) shall be made to the Labour Court
or Tribunal before expiry of three years from the date of discharge, dismissal,
retrenchment or otherwise termination of services as specified in sub-section (1)”

A period of limitation has been provided i.e. three years from the alleged date of termination of
services, but the instant case has arisen after a period of 18 years which is liable to the dismissed
on the ground of limitation alone.

Even otherwise, the applicant has not raised industrial dispute within reasonable time. The
applicant has raised an industrial dispute regarding his acceptance of Voluntary Retirement very
belatedly i.e. after elapse of more than about 18 years. It is trite law as held by the Apex Court that
the dispute must be raised within reasonable period of time from the cause of action and where the
industrial dispute is not raised within reasonable period of time the Labour Court or Industrial
Tribunal should decline to grant any interim relief to the workman.

The Apex Court in the case of Nedungadi Bank Ltd. Versus K.P. Madhavankutty & others :
2000(84) FLR 673 SC, S.M. Niljakar Vs. Telecom District Manager, Karnataka:2003(97) FLR 608
SC, Manager R.B.I. Vs. Gopinath Sharma : 2006 FLR (110) FLR 803 SC has already held that the
dispute must be raised within reasonable period of time from the cause of action and a dispute
which is state could not be subject matter of reference.

The present reference is highly belated, inasmuch as it is made after more than eighteen years from
the alleged date of cause of action. The instant delay caused prejudice to the respondent since the
management not presumed to preserve the relevant record for such a long period.

It is settled law of the land that the person who is approaching this Tribunal should come with
clean hand but in the instant matter, the applicant has concealed the actual material facts which are
very necessary for the purposes of the adjudication of present matter of dispute, if any, as such also
the reference is not maintainable before this Tribunal and accordingly deserves to be rejected.

Earlier the applicant had raised an industrial dispute under the provisions of Section 2A of the U.P.
Industrial Disputes Act before the validly appointed conciliation officer. The conciliation officer
on its turn called upon the parties for hearing and after conducting the necessary proceedings, the
aforementioned application had been rejected by the competent authority.
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i)

k)

)

p)

The applicant preferred a Writ Petition No. 1624 (SS) of 2000 (Mohan Singh & another Vs.
Scooters India Limited & others) along with some other ex-employees of the Company before the
Hon’ble High Court, Lucknow Bench, Lucknow challenging the order passed by the competent
authority and the Hon’ble High Court had been pleased to dismiss the aforesaid writ petition
including bunch of writ petitions bearing W.P.No0.2146 (SS) of 2000, W.P.No.6654 (SS) of 1999,
W.P. No.2620 (SS) of 2000, W.P. No.1625 (SS) of 2000, W.P. No.1745 (SS) of 2000, W.P.
No.1644 (SS) of 2000, W.P. No.1635 (SS) of 2000 & W.P. No.1624 (SS) of 2000 vide judgment
and order dated 8.2.2006 after holding that there is no dispute that the petitioners themselves had
approached the scheme and had accepted all the benefits and after accepting all the benefits, after a
lapse of long time, had tried to raise this dispute. Further the Hon’ble Court has held that the
Conciliation Officer, in these circumstances for sufficient reasons disallowed the application of the
petitioners.

A Review Petition No.75 of 2006 was also filed by the applicant which has also been dismissed by
the Hon’ble High Court, Lucknow Bench, Lucknow vide its judgment and order dated 13.5.2008.
Thus it is clear that the matter has already been adjudicated upon by the competent court of law
and these facts have not been disclosed by the applicant in their written statement, which amounts
to concealment of facts and the instant application is liable to be dismissed on this ground alone.

An identical situated employee had also preferred a Writ Petition No.1165(SS) of 1994:Jagdish
Chandra Nigam Versus M/s. Scooters India Limited before the Hon’ble High Court, Lucknow
Bench, Lucknow challenging the action of the management in accepting the application for
voluntary retirement, which has been dismissed by means of detail judgment and order dated
9.1.1997.

Being aggrieved from the aforesaid judgment and order dated 9.1.1997, Special Appeal No.48
(SB) of 1997 was preferred before the Division Bench of the Hon’ble High Court, Lucknow
Bench, Lucknow and after conducting the necessary proceedings, the Hon’ble Division Bench of
the Hon’ble High Court decided the said special appeal by means of judgment and order dated
18.12.2000 and set aside the judgment and order passed by the Single Judge to the extent that in
case of the appellant/petitioner deposits the entire amount which he has received through cheque
dated 12.3.1994 alongwith interest at the rate of 12% with respondent company as well as other
benefits which might have been given to the appellant within four weeks from the production of
certified copy of the order, the appellant will be reinstated in service.

The management preferred Special Leave Petition challenging the judgment and order dated
18.12.2000 before the Hon’ble Supreme Court of India, which was letter on converted into Civil
Appeal No.1089 of 2004:M/s. Scooters India Limited & others Vs. Jagdish Chandra Nigam which
was allowed by means of the judgment and order dated 12.2.2004 and the judgment and order
dated 18.12.2000 rendered by the Division Bench of the High Court, Lucknow Bench, Lucknow
has been set aside.

Being aggrieved from the judgment and order dated 12.2.2004, Sri Jagdish Chandra Nigam had
preferred a Review Petition No.747 of 2004: J.C. Nigam Vs. M/s. Scooters India Limited, which
has also been dismissed by the Hon’ble Supreme Court of India vide its judgment and order dated
28.4.2004. Sri Nigam also preferred a Curative Petition No.152 of 2008 and the same has also
been dismissed by the Constitution Bench of Hon’ble Supreme Court vide its judgment and order
dated 21.1.2009. Thus it is crystal clear that the matter in dispute has already been decided by the
competent court of law and now nothing remains to be adjudicated upon by this Tribunal.

It is crystal clear that the principles of res-judicata applies into the matter and accordingly the
reference is liable to be rejected, out rightly without going into the merit of the case.

Accordingly, it has been prayed by respondent that the present industrial dispute may be dismissed being
devoid of any merit.

Thereafter documents, evidences etc. had been exchanged between the parties. Sri Sharad Kumar Shukla,
Learned Counsel for the respondent submits that the preliminary objections taken by them may be
considered first and thereafter the matter be heard on merits.

Finding & conclusion on the Preliminary Objections:
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I have heard Sri V.K. Jaiswal, learned counsel for claimant and Sri Sharad Kumar Shukla and Sri A.K.
Singh, learned counsel for the respondent.

It is not in dispute between the parties that Sri Subhash Chandra Sharma, applicant/workman was
appointed as semi skilled worker in establishment known as Scooter India Limited on 27.09.1976, Grade-D
having service No. 3624. Scooter India Limited floated a scheme known as Voluntary Retirement
(hereinafter referred to as ‘VRS”).

On 30.11.1993 applicant submitted an application for opting VRS and the same was accepted by the
respondent on 03.12.1993 and his date of release under the said scheme was notified as 31.11.1993 and
consequently applicant was voluntary retired from service under the Scheme with all consequential benefits
and the same were received by him.

Meanwhile on 6.11.1993 a circular was issued which reads as under:-
“Sub:  Voluntary Retirement Scheme — suspension thereof

The Voluntary retirement scheme circulated vide circular no.SIL/PER/NC-63/88 dated 8.12.88 for
the employees of the Company will remain suspended w.e.f-1.12.1993.”

So a letter/representation dated 02.12.1993, submitted by applicant for withdrawal/rejection of his
application dated 30.11.1993 for voluntary retirement from services on the ground mentioned therein.

From the material on record the position which emerges out that initially aggrieved by the action of the
respondent thereby not considering application of the workman/applicant dated 02.12.1993 for
rejecting/withdrawing acceptance of voluntary retirement by him under the scheme known as Voluntary
Retirement Scheme, he raised a industrial dispute under Section 2-A of Industrial Disputes Act which
rejected by the Conciliation Officer.

Aggrieved by the said facts, the workman/applicant (Subhash Chandra Sharma) along with other similarly
situated employees filed a Writ Petition no. 1624 (SS) of 2000 (Mohan Singh & another Versus M/s.
Scooter India Limited & others).

The said writ petition was heard by the Hon’ble High Court along with leading Writ Petition No.2146 (SS)
of 2000 (S.V. Jaiswal Versus M/s. Scooter India Limited & others).

By means of order dated 8.2.2006 the Hon’ble High Court dismissed the Writ Petition No.2146 (SS) of
2000 along with other connected writ petitions including the Writ Petition No. 1624 (SS) of 2000, the
relevant portion, quoted below:-

“The question whether voluntary retirement would come under the definition of retrenchment or
compulsory retirement or not, was considered in a number of cases which have been relied upon
by the learned counsel appearing on behalf of the opposite party, one main of them has been
reported in 1997(2), UPLBEC 1262, Jagdish Chand Nigam Vs. Scooter India Limited.

In similar circumstances, the petitioners had taken voluntary retirement. The Bench of this court
observed that the petitioner had occupied offer of his premature retirement, in order to receive the
compensation, for the last tenure of service offered by the respondents. The offer made by the
employers was accepted by the employees. The benefits provided by the respondents under this
scheme were accepted by the petitioner. Since the workman had accepted the scheme and himself
had opted to retire under this scheme, he cannot be allowed to approbate or reprobate. In the
present case of the petitioner, the employees had accepted all benefits under the Voluntary
Retirement Scheme, so they cannot retract from the obligations and exercise their right, integrally
connected with the performance of the obligations under the Voluntary Retirement Scheme.

In view of the above facts and in view of the principles of law laid down in the above noted case
and after accepting offer of huge incentive, they now cannot withdraw their resignation and if their
services had come to an end on account of it, they cannot be allowed to raise it in this manner as
their grievance. The Hon’ble Apex Court in Special Leave Petition affirmed this judgment. The
same principles were laid down by the Hon’ble Apex Court in another case reported in 2004(100)
FLR 648, Punjab National Bank Vs. Virendra Kumar Goel and others and AIR 2003 SC 858, Bank
of India with other banks Vs. Virendra Kumar Goel and others, wherein it was laid down that
retirement was to take effect only after the request was accepted. Such scheme is only an
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intimation to offer which can be withdrawn before it is accepted contractual bar created under the
scheme to withdraw the request once made by employees cannot be made.

In the present case there is no dispute that the petitioners themselves had approached the scheme
and had accepted all the benefits and after accepting all the benefits, after a lapse of long time,
had tried to raise this dispute. The Conciliation Olfficer, in these circumstances for sufficient
reasons allowed the application of the petitioners.

1 find no merit in these writ petitions. They are fit to be dismissed and are accordingly dismissed
with costs.”

Against order dated 8.2.2006, a Review Petition No.75 of 2006, was dismissed by means of order dated
13.5.2008 which is quoted below:-

“There appears no error apparent at the face of record. The review petition is dismissed. No order
as to costs.”

However, above said facts have been concealed by applicant while filing the present [.D. Case with oblique
motive and purpose.

As such, it is rightly submitted on behalf of respondent that present case on the same relief in respect to
which earlier claimant’s case u/s 2A of the Act was rejected, is barred by the principle of res-judicata.

Further, one Sri Jagdish Chandra Nigam whose case was identical to the case of claimant, filed a Special
Appeal No.48 (SB) of 1997, allowed by means of judgment and order dated 18.12.2000 (reported in
2000CJ(All) 309), the relevant portion, quoted below:-

“18. The appeal is allowed. The judgment and order passed by the Hon'ble the single Judge is set
aside to the extent, the observations made in the foregoing paragraph of this judgment. But we
provide that in case the appellant deposits the entire amount which he has received through
cheque dated March 12, 1994 alongwith interest at the rate of 12% with Scooters India Limited, as
well as other benefits which might have been given to the appellant within four weeks from the date
of production of the certified copy of this order, the appellant will be reinstated in service. But
considering the facts and circumstances of the case, we further provide that the appellant will not
be entitled for payment of back wages.

19. As far as the case of the petitioners of other writ petitions are concerned, the fact of those writ
petitioners are not exactly identical to the facts which have been indicated in the present Special
Appeal. But as this Court has decided the present Special Appeal more or less on same
propositions of law although the fact might be different, we heard the arguments of the learned
counsel for the parties in all the writ petitions alongwith special appeal, which are connected with
this special appeal as well.

20. As we have already indicated that those employees who withdrew their application for
voluntary retirement before the prospective date mentioned in the original application for
voluntary retirement, shall he entitled for the relief. But those persons, who have not withdrawn
their voluntary retirement before the prospective date, would not be entitled for any relief.

21. We further provide that those petitioners, who opted for the Voluntary Retirement Scheme from
a prospective date and withdrew their resignations before the said prospective date, but were,
relieved by the management of the Scooters India Ltd. would be entitled to the relief as Jagdish
Chandra Nigam has been provided, provided they filed the writ petitions within one month from
the date of the relieving orders. If they had filed the writ petition after one month from the date of
relieving orders, they would not be entitled for any relief.

22. With the aforesaid observations, the Special Appeal as well as all the writ petitions are
disposed of.”

Judgment/order dated 18.12.2000 challenged by way of filing a S.L.P. having Special Leave Petition
(Civil) No.10352/2001 (M/s. Scooters India Ltd & others versus Jagdish Chandra Nigam) along with other
S.L.P.s which were connected. In the above noted S.L.P. an order dated 12.2.2004 was passed by the
Hon’ble Supreme Court which reads as under:-
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“Leave Granted.
For the reasons stated in our order passed today in C.A. No.4098/2002, this appeal is allowed.
The order and judgment under challenge is set aside. There shall be no order as to costs.”

Thus, as per the order passed by the Hon’ble Supreme Court, the S.L.P. filed by M/s. Scooters India
Limited was allowed and judgment and order passed in the case of Special Appeal filed by Sri Jagdish
Chandra Nigam was set aside/S.L.P. filed by Sri Jagdish Chandra Nigam was dismissed.

Moreover order passed by the Hon’ble Supreme Court in Special Leave Petition (Civil) No.10352/2001
(M/s. Scooters India Ltd & others versus Jagdish Chandra Nigam) based upon order dated 12.2.2004
passed by the Hon’ble Supreme Court in C.A. N0.4098 of 2002 (Bank of India & others Vs. Pale Ram
Dhania), reproduced below:-

“1. It is not disputed that the appellant Bank introduced a Voluntary Retirement Scheme, 2000
(herein referred to as "the Scheme") for its employees which had the approval of its Board of
Directors. The Scheme was operative w.e.f. November 15, 2000 to December 14, 2000 for the
employees who sought voluntary retirement. It is not disputed that the respondent herein who was
an employee of the appellant Bank sought voluntary retirement under the Scheme on November 30,
2000. 1t is also not disputed that on December 2, 2000 he wrote to the Bank for withdrawal of his
application for voluntary retirement. On January 22, 2001, the appellant Bank accepted the
request for voluntary retirement of the respondent. Further, on January 25, 2001, the respondent
withdrew the retiral benefits deposited in the Bank in his name as per voluntary retirement. It
appears that the respondent changed his mind after the respondent was relieved from the
employment and he filed a petition under Article 226 of the Constitution challenging the
acceptance of his request for voluntary retirement. A learned Single Judge of the High Court
allowed the petition and set aside the acceptance of the application for voluntary retirement
submitted by the respondent. Aggrieved, the appellants preferred a letters patent appeal which was
dismissed. It is against the said judgment, the appellants are in appeal before us.

2. A Bench of three Judges of this Court in Punjab National Bank v. Virender Kumar Goel , has
held that an employee who sought voluntary retirement and subsequently wrote for its withdrawal
but has withdrawn the amount of retiral benefits as per the Voluntary Retirement Scheme, is not
entitled to the withdrawal of his application for voluntary retirement. It is not disputed that in the
present case the respondent herein withdrew the amount of retiral benefits on January 25, 2001.

3. For the aforesaid reason, this appeal deserves to be allowed. We order accordingly. The order
and judgment under challenge is set aside. There shall be no order as to costs”.

In Review Petition (Civil) No.53 of 2003 arising out of Appeal (Civil) No.896 of 2002 (Punjab National
Bank Versus Virender Kumar Goel & others), the Hon’ble Supreme Court on 21.1.2004 passed an order.
The relevant of order dated 21.1.2004 reads as under:-

“ILA.NOS. 1-22

These applications have been filed by the State Bank of Patiala for clarification/directions. The
ground taken in these applications is that the State Bank of Patiala is not a nationalised bank. It is
hundred per cent a subsidiary of the State Bank of India. The VRS scheme floated by the State
Bank of Patiala is in para-materia with the scheme floated by the State Bank of India. This Court
in the judgment dated 17.12.2002 allowed the appeals filed by the State Bank of India but nothing
has been said about the appeals filed by the State Bank of Patiala. In the interregnum, a two-Judge
Bench of this Court, in which one of us (Sema, J) was a member, considered the same question in
Civil Appeal No. 2341 of 2003 arising out of Special Leave Petition No. 23530 of 2002 entitled
State Bank of Patiala Vs. Jagga Singh, disposed of on 13.3.2003, where this Court after
considering Clause 8 of the scheme floated by the State Bank of Patiala and Clause 7 of the
scheme floated by the State Bank of India, had held that the scheme floated by the State Bank of
Patiala is almost identical of the scheme floated by the State Bank of India. Accordingly, the
appeal filed by the State Bank of Patiala was allowed. Review Petition was also dismissed on
3.12.2003. In view thereof, we clarify that our direction No.2, allowing the appeals filed by the
State Bank of India, would also include the appeals filed by the State Bank of Patiala. In other
words, the appeals filed by the State Bank of Patiala are allowed in terms of our judgment dated
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17.12.2002. 1.ANOS. 14-15 1 A.No.14 has been filed by an employee of the bank sought to
clarify/modify our order dated 17.12.2002. In this case, admittedly, the benefit of the scheme had
been withdrawn by the applicant on 27.2.2001. The applicant had clearly admitted, in ground E of
the application, withdrawal of the amount so credited in his account, albeit compelling financial
constraints.

LA.No.15 has been filed by an employee of the bank for clarification/modification of our order
dated 17.12.2002. In para 6 of the application, the applicant admitted that he had withdrawn and
utilised the benefit of the scheme credited in his account.

As noticed in our judgment, having accepted the benefit under the scheme by withdrawing and
utilisation thereof they are not permitted to approbate and reprobate.”

Moreover Sri J.C. Nigam filed a Review Petition (Civil) No.747 of 2004 in C.A. No.1089 of 2004 (J.C.
Nigam Versus M/s. Scooter India Limited & others) before the Hon’ble Supreme Court in which the
following order dated 28.4.2004 passed:-

“We do not filed any merit in the review petition and the same is accordingly dismissed.”

Thereafter, Sri J.C. Nigam filed a Curative Petition No.152 of 2008 against order dated 28.4.2004 passed in
Review Petition (Civil) No.747 of 2004 which was dismissed by an order dated 20.1.2009, quoted below:-

“We have perused the petition and the connected papers. In our view, no case is made out within
the parameters indicated in the decision of this Court in Rupa Ashok Hurra Vs. Ashok Hurra &
Anr. 2002(4) SCC 388. Hence, the Curative Petition is dismissed.”

In addition to the above said facts, Hon’ble the Apex Court in the constitution bench in the case of Rupa
Ashok Hurra Versus Ashok Hurra & Anr, reported in 2002(4) SCC 388 held as under:-

“Incidentally, this Court stands out to be an avenue for redressal of grievance not only in its
revisional jurisdiction as conferred by the Constitution but as a platform and forum for every
grievance in the country and it is on this context Mr.Shanti Bhushan, appearing in support of the
some of the petitioners, submitted that the Supreme Court in its journey for over 50 years has been
able to obtain the confidence of the people of the country, whenever the same is required be it the
atrocities of the police or a public grievance pertaining to a governmental action involving
multitudes of problems. It is the Supreme Court, Mr. Shanti Bhushan contended, where the people
feel confident that justice is above all and would be able to obtain justice in its true form and
sphere and this is beyond all controversies. It has been contended that finality of the proceeding
after an Order of the Supreme Court, there should be, but that does not preclude or said to
preclude this Court from going into the factum of the petition for gross injustice caused by an
Order of the Supreme Court itself under the inherent power being an authority to correct its errors
any other view should not and ought not be allowed to be continued. Needless to record here,
however, that review jurisdiction stand foisted upon this Court in terms of the provisions of the
Constitution, as noticed hereinbefore and it is also well-settled that a second review petition
cannot be said to maintainable. Reference maybe made in this context to a decision of this Court in
the case of J.Ranga Swamy v. Govt. of A.P. & Ors. (AIR 1990 SC 535), wherein this Court in
paragraph 3 stated as below :-

"We are clearly of the opinion that these applications are not maintainable. The petitioner, who
appeared in person, referred to the judgment in Antulay's case (1988) 2 SCC 602 : (AIR 1988 SC
1531). We are, however, of the opinion that the principle of that case is not applicable here. All the
points which the petitioner urged regarding the constitutionality of the Government orders in
question as well as the appointment of respondent instead of petitioner to the post in question had
been urged before the Bench, which heard the civil appeal and writ petitions originally. The
petitioner himself stated that he was heard by the Bench at some length. It is, therefore, clear that
the matters were disposed of after a consideration of all the points urged by the petitioner and the
mere fact that the order does not discuss the contentions or give reasons cannot entitle the
petitioner to have what is virtually a second review."

True, due regard shall have to have as regards opinion of the Court in Ranga Swamy (supra), but
the situation presently centres round that in the event of there being any manifest injustice would
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the doctrine of ex debito justitiae be said to be having a role to play in sheer passivity or to rise
above the ordinary heights as it preaches that justice is above all. The second alternative seems to
be in consonance with time and present phase of socio-economic conditions of the society.
Manifest justice is curable in nature rather than incurable and this court would lose its sanctity
and thus would belie the expectations of the founding fathers that justice is above all. There is no
manner of doubt that procedural law/procedural justice cannot overreach the concept of justice
and in the event an Order stands out to create manifest injustice, would the same be allowed to
remain in silenco so as to affect the parties perpetually or the concept of justice ought to activate
the Court to find a way out to resolve the erroneous approach to the problem. Mr. Attorney
General, with all the emphasis in his command, though principally agreed that justice of the
situation needs to be looked into and relief be granted if so required but on the same breath
submitted that the Court ought to be careful enough to trade on the path, otherwise the same will
open up Pandora's box and thus, if at all, in rarest of the rare cases the further scrutiny may be
made. While it is true that law courts has overburdened itself with the litigation and delay in
disposal of matters in the subcontinent is not unknown and in the event of any further appraisal of
the matter by this Court, it would brook on further delay resulting in consequences which are not
far to see but that would by itself not in my view deter this Court from further appraisal of the
matter in the event the same, however, deserve such an additional appraisal The note of caution
sounded by Mr. Attorney as regards opening up of pandora's box strictly speaking, however,
though may be of very practical in nature but the same apparently does not seem to go well with
the concept of justice as adumbrated in our constitution. True it is, that practicability of the
situation needs a serious consideration more so when this Court could do without it for more than
50 years, which by no stretch of imagination can be said to be a period not so short. I feel it
necessary, however, to add that it is not that we are not concerned with the consequences of
reopening of the issue but the redeeming feature of our justice delivery system, as is prevalent in
the country, is adherence to proper and effective administration of justice in stricto. In the event
there is any affectation of such an administration of justice either by way of infraction of natural
Justice or an order being passed wholly without jurisdiction or affectation of public confidence as
regards the doctrine of integrity in the justice delivery system technicality ought not to out-weigh
the course of justice the same being the true effect of the doctrine of ex debito justitiae. The oft
quoted statement of law of Lord Hewart, CJ in R v. Susssex Justices, ex p McCarthy (1924 (1) KB
256) that it is of fundamental importance that justice should not only be done, should manifestly
and undoubtedly be seem to be done had this doctrine underlined and administered therein. In this
context, the decision of the House of Lords in R v. Bow Street Metropolitan Stipendiary Magistrate
and others, ex parte Pinochet Ugarte (No.2) seem to be an ipoc making decision, wherein public
confidence on the judiciary is said to be the basic criteria of the justice delivery system any act or
action even if it a passive one, if erodes or even likely to erode the ethics of judiciary, matter needs
a further look. Brother Quadri has taken very great pains to formulate the steps to be taken and the
methodology therefor, in the event of there being an infraction of the concept of justice, as such
further dilation would be an unnecessary exercise which I wish to avoid since I have already
recorded my concurrence therewith excepting, however, lastly that curative petitions ought to be
treated as a rarity rather than regular and the appreciation of the Court shall have to be upon
proper circumspection having regard to the three basic features of our justice delivery system to
wit, the order being in contravention of the doctrine of natural justice or without jurisdiction or in
the event of there is even a likelihood of public confidence being shaken by reason of the
association or closeness of a judge with the subject matter in dispute. In my view, it is now time
that procedural justice system should give way to the conceptual justice system and efforts of the
law Court ought to be so directed. Gone are the days where implementation of draconian system of
law or interpretation thereof were insisted upon - Flexibility of the law Courts presently are its
greatest virtue and as such justice oriented approach is the need of the day to strive and forge
ahead in the 21st century.”

Thus, from the above said facts and the material on record, as the present industrial dispute stands on the
same footing as of Sri Jagdish Chandra Nigam, so in view of the judgment passed Hon’ble Supreme Court
in the case of Sri Jagdish Chandra Nigam thereafter in Review Petition and Curative Petition, by him
which were also dismissed.
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Accordingly, preliminary objection taken by learned counsel for respondent are allowed and claim petition
filed by claimant liable to be dismissed.

Order

For the foregoing reasons the present industrial dispute is dismissed, workman is not entitled for any relief;
and the reference is answered accordingly.

Lucknow.
07™ May, 2024
Justice ANIL KUMAR, Presiding Officer
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New Delhi, the 28th June, 2024

S.0. 1307.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 13/2012) of the Central Government Industrial Tribunal cum
Labour Court, Lucknow as shown in the Annexure, in the Industrial dispute between the employers in relation to
The Managing Director, Scooters India Ltd., Sarojini Nagar, Lucknow, and Shri Ambika Prasad
Atraulia,Worker, which was received along with soft copy of the award by the Central Government on 27.06.2024.

[No. L- 42011/123/2011- IR (DU)]

DILIP KUMAR, Under Secy.
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM- LABOUR COURT, LUCKNOW
PRESENT
JUSTICE ANIL KUMAR
PRESIDING OFFICER
L.D. No.13 of 2012
Ref. No. L-42011/123/2011-IR(DU) dated: 05.01.2012
BETWEEN
Sri Ambika Prasad Atraulia R/o — Azad Nagar Benhind UPDPL,
Kanpur Road, Lucknow (UP)
AND
The Managing Director, Scooters India Ltd.,
Sarojini Nagar, Lucknow.
AWARD
Sri V.K. Jaiswal - Counsel for the Applicant/Workman
Sri A.K. Singh & Sri Sharad Shukla- Counsel for the Respondent
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On 05.1.2012 appropriate government by order no.L-42011/123/2011-IR (DU) has referred the following dispute to
this Tribunal and accordingly the I.D. Case No.13 of 2012 (Ambika Prasad Atraulia Versus M/s. Scooter India Ltd.)
was registered:-

“Whether the action of the management of Scooters India Ltd., Lucknow in not considering the application
of workman Sri Ambika Prasad Atraulia, Grade ‘D’ dated 27.11.1993 and voluntarily retiring him w.e.f.
11/01/1994 without paying entire pensionery benefits, is legal and justified? What relief the workman is
entitled to?”’

Case of claimant:
On 26.3.2012 on behalf of workman, Statement of Claim filed stating therein the following averments :-

a) The applicant was appointed as semi skilled worker under the opposite party/employer on 08.06.1976
being fully eligible for the post and his Service No. is 3289 and he was initially granted Grade ‘D’. The
applicant/workman started performing his work and duties with all satisfaction of his all concerned.

b) All of sudden in the year 1993 a rumors was flown away in the campus of company that Manager of the
respondent is saying that the company is going to be windup within a very short period due to heavy
financial loss and as such employees may take his all service benefits as soon as possible from the
company otherwise company will not responsible for the same. Those employees who will seek his
voluntary retirement under the announced voluntary retirement scheme, they will call back in job/service
on requirement of work on seniority basis.

c¢) The applicant believing rumor on 22.11.1993 applied for his voluntary retirement with effect from
28.05.1994 under the voluntary retirement scheme dated 8.12.1988.

d) A circular dated 6.11.1993 was also circulated by the respondent stating therein that the voluntary
retirement scheme circulated vide circular dated 8.12.1988 will remain suspended with effect from
1.12.1993.

e) The applicant immediately on 27.11.1993 moved an application for withdrawing his voluntary
retirement, which was sought by him with effect from 08.05.1994, then he came to know that his
voluntary retirement has already been accepted by the management of opposite party on the same date
i.e. on which he moved an application on 22.11.1993.

f) The management was fully aware with all things but voluntary retirement of the applicant was accepted
knowingly and with mal intention on the same date when the applicant submitted his VRS application
i.e. on 27.11.1993 only to oust him from the job, therefore the action of the respondent is quite bad in
law and unjust.

g) The applicant applied for voluntary retirement on 22.11.1993 w.e.f. 28.05.1994 but his voluntary
retirement was accepted by the respondent on the same date when he moved his application on
22.11.1993. The management is well known that the VRS circulated vide letter dated 8.12.1988 will
remain suspended w.e.f. 1.12.1993, therefore, action of the respondent in accepting his VRS w.e.f.
27.11.1993 instead of 1.2.1994 is fully illegal, arbitrary and unjust.

h) If the applicant’s voluntary retirement was not accepted w.e.f. 22.11.1993 i.e. on the date when he
moved his application for VRS, his application would be cancelled or rejected by the management of the
respondent as he submitted another application dated 27.11.1993 for withdrawing his voluntary
retirement and thus he would remain in job till attaining his retirement age from the job. In view of this
the respondent may be directed to pay entire salary and other service benefits to the applicant from the
date of his relieve till the date of his retirement.

i) It is provided in the standing orders of the company that the pay will be revised on each 5 years of
employees which has not been done in the matter of the applicant before accepting his VRS. The
company is quietly running till date, therefore his voluntary retirement deserves to be quashed and the
respondent be directed to reinstate the applicant on the post with full salary benefits from the date of
relieve from the job till his date of retirement from the post and pay his entire due salary with 12%
interest to the applicant.

Case of respondent:

On 25.07.2012 the written statement filed on behalf of the respondent M/s. Scooters India Limited taking the
following preliminary objections :-

a) The matter of dispute does not constitute a valid industrial dispute, as the dispute has not been transformed
into an industrial dispute within the meaning of the terms as defined in Industrial Disputes Act 1947.
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b)

d)

2

h)

)

k)

The Central Government has not taken facts in cognizance while making a reference to the Tribunal. The
reference is not based on the pleadins of the parties advanced at the conciliation stage, especially the
submissions of the respondent before the Conciliation Officer/Government have been completely ignored,
while making the reference for adjudication. No cause of action arose on the date as mentioned in reference
order as such also on his ground alone, the reference order is bad in the eyes of law.

The Industrial Disputes Act 1947 has been amended vide Industrial Disputes (Amendment) Act, 2010 (Act
No.24 of 2010) and period of limitation has been provided by virtue of Section 2A(3), which is quoted as
below:-

“24(3) The application referred to in sub-section (2) shall be made to the Labour Court or
Tribunal before expiry of three years from the date of discharge, dismissal, retrenchment or
otherwise termination of services as specified in sub-section (1)”

A period of limitation has been provided i.e. three years from the alleged date of termination of services, but
the instant case has arisen after a period of 18 years which is liable to the dismissed on the ground of
limitation alone.

Even otherwise, the applicant has not raised industrial dispute within reasonable time. The applicant has
raised an industrial dispute regarding his acceptance of Voluntary Retirement very belatedly i.e. after elapse
of more than about 18 years. It is trite law as held by the Apex Court that the dispute must be raised within
reasonable period of time from the cause of action and where the industrial dispute is not raised within
reasonable period of time the Labour Court or Industrial Tribunal should decline to grant any interim relief to
the workman.

The Apex Court in the case of Nedungadi Bank Ltd. Versus K.P. Madhavankutty & others : 2000(84) FLR
673 SC, S.M. Niljakar Vs. Telecom District Manager, Karnataka:2003(97) FLR 608 SC, Manager R.B.I. Vs.
Gopinath Sharma : 2006 FLR (110) FLR 803 SC has already held that the dispute must be raised within
reasonable period of time from the cause of action and a dispute which is state could not be subject matter of
reference.

The present reference is highly belated, inasmuch as it is made after more than eighteen years from the
alleged date of cause of action. The instant delay caused prejudice to the respondent since the management
not presumed to preserve the relevant record for such a long period.

It is settled law of the land that the person who is approaching this Tribunal should come with clean hand but
in the instant matter, the applicant has concealed the actual material facts which are very necessary for the
purposes of the adjudication of present matter of dispute, if any, as such also the reference is not
maintainable before this Tribunal and accordingly deserves to be rejected.

Earlier the applicant had raised an industrial dispute under the provisions of Section 2A of the U.P. Industrial
Disputes Act before the validly appointed conciliation officer. The conciliation officer on its turn called
upon the parties for hearing and after conducting the necessary proceedings, the aforementioned application
had been rejected by the competent authority.

The applicant preferred a Writ Petition No.6099 (SS) of 1999 (Daya Shanker Singh & another Vs. Scooters
India Limited & others) along with some other ex-employees of the Company before the Hon’ble High
Court, Lucknow Bench, Lucknow challenging the order passed by the competent authority and the Hon’ble
High Court had been pleased to dismiss the aforesaid writ petition including bunch of writ petitions bearing
W.P.No0.2146 (SS) of 2000, W.P.No0.6654 (SS) of 1999, W.P. No0.2620 (SS) of 2000, W.P. No.1625 (SS) of
2000, W.P. No.1745 (SS) of 2000, W.P. No.1644 (SS) of 2000, W.P. No.1635 (SS) of 2000 & W.P. No.1624
(SS) 0f 2000 vide judgment and order dated 8.2.2006 after holding that there is no dispute that the petitioners
themselves had approached the scheme and had accepted all the benefits and after accepting all the benefits,
after a lapse of long time, had tried to raise this dispute. Further the Hon’ble Court has held that the
Conciliation Officer, in these circumstances for sufficient reasons disallowed the application of the
petitioners.

A Review Petition No.74 of 2006 was also filed by the applicant which has also been dismissed by the
Hon’ble High Court, Lucknow Bench, Lucknow vide its judgment and order dated 13.5.2008. Thus it is
clear that the matter has already been adjudicated upon by the competent court of law and these facts have
not been disclosed by the applicant in their written statement, which amounts to concealment of facts and the
instant application is liable to be dismissed on this ground alone.

An identical situated employee had also preferred a Writ Petition No.1165(SS) of 1994:Jagdish Chandra
Nigam Versus M/s. Scooters India Limited before the Hon’ble High Court, Lucknow Bench, Lucknow
challenging the action of the management in accepting the application for voluntary retirement, which has
been dismissed by means of detail judgment and order dated 9.1.1997.
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m) Being aggrieved from the aforesaid judgment and order dated 9.1.1997, Special Appeal No.48 (SB) of 1997
was preferred before the Division Bench of the Hon’ble High Court, Lucknow Bench, Lucknow and after
conducting the necessary proceedings, the Hon’ble Division Bench of the Hon’ble High Court decided the
said special appeal by means of judgment and order dated 18.12.2000 and set aside the judgment and order
passed by the Single Judge to the extent that in case of the appellant/petitioner deposits the entire amount
which he has received through cheque dated 12.3.1994 alongwith interest at the rate of 12% with respondent
company as well as other benefits which might have been given to the appellant within four weeks from the
production of certified copy of the order, the appellant will be reinstated in service.

n) The management preferred Special Leave Petition challenging the judgment and order dated 18.12.2000
before the Hon’ble Supreme Court of India, which was letter on converted into Civil Appeal No.1089 of
2004:M/s. Scooters India Limtied & others Vs. Jagdish Chandra Nigam which was allowed by means of the
judgment and order dated 12.2.2004 and the judgment and order dated 18.12.2000 rendered by the Division
Bench of the High Court, Lucknow Bench, Lucknow has been set aside.

o) Being aggrieved from the judgment and order dated 12.2.2004, Sri Jagdish Chandra Nigam had preferred a
Review Petition No.747 of 2004: J.C. Nigam Vs. M/s. Scooters India Limited, which has also been
dismissed by the Hon’ble Supreme Court of India vide its judgment and order dated 28.4.2004. Sri Nigam
also preferred a Curative Petition No.152 of 2008 and the same has also been dismissed by the Constitution
Bench of Hon’ble Supreme Court vide its judgment and order dated 21.1.2009. Thus it is crystal clear that
the matter in dispute has already been decided by the competent court of law and now nothing remains to be
adjudicated upon by this Tribunal.

p) It is crystal clear that the principles of res-judicata applies into the matter and accordingly the reference is
liable to be rejected, out rightly without going into the merit of the case.

Accordingly, it has been prayed by respondent that the present industrial dispute may be dismissed being devoid of
any merit.

Thereafter documents, evidences etc. had been exchanged between the parties. Sri Sharad Kumar Shukla, Learned
Counsel for the respondent submits that the preliminary objections taken by them may be considered first and
thereafter the matter be heard on merits.

Finding & conclusion on the Preliminary Objections:

I have heard Sri VK. Jaiswal, learned counsel for claimant and Sri Sharad Kumar Shukla and Sri A.K. Singh, learned
counsel for the respondent.

It is not in dispute between the parties that Sri Ambika Prasad Atraulia-applicant/workman was appointed as semi
skilled worker in establishment known as Scooter India Limited on 08.06.1976, Grade-D having service No. 3289.
Scooter India Limited floated a scheme known as Voluntary Retirement (hereinafter referred to as “VRS”).

On 22.11.1993 applicant submitted an application for opting VRS and the same was accepted by the respondent on
22.11.1993 and his date of release under the said scheme was notified as 31.11.1993 and consequently applicant was
voluntary retired from service under the Scheme with all consequential benefits and the same were received by him.

Meanwhile on 6.11.1993 a circular was issued which reads as under:-
“Sub:  Voluntary Retirement Scheme — suspension thereof

The Voluntary retirement scheme circulated vide circular no.SIL/PER/NC-63/88 dated 8.12.88 for the
employees of the Company will remain suspended w.e.f-1.12.1993.”

So a letter/representation dated 27.11.1993, submitted by applicant for withdrawal/rejection of his application dated
22.11.1993 for voluntary retirement from services on the ground mentioned therein.

From the material on record the position which emerges out that initially aggrieved by the action of the respondent
thereby not considering application of the workman/applicant dated 27.11.1993 for rejecting/withdrawing acceptance
of voluntary retirement by him under the scheme known as Voluntary Retirement Scheme, he raised a industrial
dispute under Section 2-A of Industrial Disputes Act which rejected by the Conciliation Officer.

Aggrieved by the said facts, the workman/applicant along with other similarly situated employees filed a Writ Petition
no. 6099 (SS) of 1999 (Daya Shanker Singh & others Versus M/s. Scooter India Limited & others).

The said writ petition was heard by the Hon’ble High Court along with leading Writ Petition No.2146 (SS) of 2000
(S.V. Jaiswal Versus M/s. Scooter India Limited & others).

By means of order dated 8.2.2006 the Hon’ble High Court dismissed the Writ Petition No.2146 (SS) of 2000 along
with other connected writ petitions including the Writ Petition No0.6099 (SS) of 1999, the relevant portion, quoted
below:-
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“The question whether voluntary retirement would come under the definition of retrenchment or compulsory
retirement or not, was considered in a number of cases which have been relied upon by the learned counsel
appearing on behalf of the opposite party, one main of them has been reported in 1997(2), UPLBEC 1262,
Jagdish Chand Nigam Vs. Scooter India Limited.

In similar circumstances, the petitioners had taken voluntary retirement. The Bench of this court observed
that the petitioner had occupied offer of his premature retirement, in order to receive the compensation, for
the last tenure of service offered by the respondents. The offer made by the employers was accepted by the
employees. The benefits provided by the respondents under this scheme were accepted by the petitioner.
Since the workman had accepted the scheme and himself had opted to retire under this scheme, he cannot be
allowed to approbate or reprobate. In the present case of the petitioner, the employees had accepted all
benefits under the Voluntary Retirement Scheme, so they cannot retract from the obligations and exercise
their right, integrally connected with the performance of the obligations under the Voluntary Retirement
Scheme.

In view of the above facts and in view of the principles of law laid down in the above noted case and after
accepting offer of huge incentive, they now cannot withdraw their resignation and if their services had come
to an end on account of it, they cannot be allowed to raise it in this manner as their grievance. The Hon ' ble
Apex Court in Special Leave Petition affirmed this judgment. The same principles were laid down by the
Hon’ble Apex Court in another case reported in 2004(100) FLR 648, Punjab National Bank Vs. Virendra
Kumar Goel and others and AIR 2003 SC 858, Bank of India with other banks Vs. Virendra Kumar Goel and
others, wherein it was laid down that retirement was to take effect only after the request was accepted. Such
scheme is only an intimation to offer which can be withdrawn before it is accepted contractual bar created
under the scheme to withdraw the request once made by employees cannot be made.

In the present case there is no dispute that the petitioners themselves had approached the scheme and had
accepted all the benefits and after accepting all the benefits, after a lapse of long time, had tried to raise this
dispute. The Conciliation Officer, in these circumstances for sufficient reasons allowed the application of
the petitioners.

1 find no merit in these writ petitions. They are fit to be dismissed and are accordingly dismissed with costs.”

Against order dated 8.2.2006 Sri Daya Shankar Singh & others filed a Review Petition No.74 of 2006 (Daya Shankar
Singh & others Vs. M/s. Scooter India Limited & others) which too was dismissed by means of order dated 13.5.2008
which is quoted below:-

“There appears no error apparent at the face of record. The review petition is dismissed. No order as to
costs.”

However, above said facts have been concealed by applicant while filing the present 1.D. Case with oblique motive
and purpose.

As such, it is rightly submitted on behalf of respondent that present case on the same relief in respect to which earlier
claimant’s case u/s 2A of the Act was rejected, is barred by the principle of res-judicata.

Further, one Sri Jagdish Chandra Nigam whose case was identical to the case of claimant, filed a Special Appeal
No.48 (SB) of 1997, allowed by means of judgment and order dated 18.12.2000 (reported in 2000CJ(All) 309), the
relevant portion, quoted below:-

“18. The appeal is allowed. The judgment and order passed by the Hon'ble the single Judge is set aside to
the extent, the observations made in the foregoing paragraph of this judgment. But we provide that in case
the appellant deposits the entire amount which he has received through cheque dated March 12, 1994
alongwith interest at the rate of 12% with Scooters India Limited, as well as other benefits which might have
been given to the appellant within four weeks from the date of production of the certified copy of this order,
the appellant will be reinstated in service. But considering the facts and circumstances of the case, we
further provide that the appellant will not be entitled for payment of back wages.

19. As far as the case of the petitioners of other writ petitions are concerned, the fact of those writ petitioners
are not exactly identical to the facts which have been indicated in the present Special Appeal. But as this
Court has decided the present Special Appeal more or less on same propositions of law although the fact
might be different, we heard the arguments of the learned counsel for the parties in all the writ petitions
alongwith special appeal, which are connected with this special appeal as well.

20. As we have already indicated that those employees who withdrew their application for voluntary
retirement before the prospective date mentioned in the original application for voluntary retirement, shall
he entitled for the relief. But those persons, who have not withdrawn their voluntary retirement before the
prospective date, would not be entitled for any relief.
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21. We further provide that those petitioners, who opted for the Voluntary Retirement Scheme from a
prospective date and withdrew their resignations before the said prospective date, but were, relieved by the
management of the Scooters India Ltd. would be entitled to the relief as Jagdish Chandra Nigam has been
provided, provided they filed the writ petitions within one month from the date of the relieving orders. If they
had filed the writ petition after one month from the date of relieving orders, they would not be entitled for
any relief.

22. With the aforesaid observations, the Special Appeal as well as all the writ petitions are disposed of.”

Judgment/order dated 18.12.2000 challenged by way of filing a S.L.P. having Special Leave Petition (Civil)
No0.10352/2001 (M/s. Scooters India Ltd & others versus Jagdish Chandra Nigam) along with other S.L.P.s which
were connected. In the above noted S.L.P. an order dated 12.2.2004 was passed by the Hon’ble Supreme Court which
reads as under:-

“Leave Granted.
For the reasons stated in our order passed today in C.A. No.4098/2002, this appeal is allowed.
The order and judgment under challenge is set aside. There shall be no order as to costs.”

Thus, as per the order passed by the Hon’ble Supreme Court, the S.L.P. filed by M/s. Scooters India Limited was
allowed and judgment and order passed in the case of Special Appeal filed by Sri Jagdish Chandra Nigam was set
aside/S.L.P. filed by Sri Jagdish Chandra Nigam was dismissed.

Moreover order passed by the Hon’ble Supreme Court in Special Leave Petition (Civil) No.10352/2001 (M/s.
Scooters India Ltd & others versus Jagdish Chandra Nigam) based upon order dated 12.2.2004 passed by the Hon’ble
Supreme Court in C.A. No.4098 of 2002 (Bank of India & others Vs. Pale Ram Dhania), reproduced below: -

“l. It is not disputed that the appellant Bank introduced a Voluntary Retirement Scheme, 2000 (herein
referred to as "the Scheme") for its employees which had the approval of its Board of Directors. The Scheme
was operative w.e.f. November 15, 2000 to December 14, 2000 for the employees who sought voluntary
retirement. It is not disputed that the respondent herein who was an employee of the appellant Bank sought
voluntary retirement under the Scheme on November 30, 2000. It is also not disputed that on December 2,
2000 he wrote to the Bank for withdrawal of his application for voluntary retirement. On January 22, 2001,
the appellant Bank accepted the request for voluntary retirement of the respondent. Further, on January 25,
2001, the respondent withdrew the retiral benefits deposited in the Bank in his name as per voluntary
retirement. It appears that the respondent changed his mind after the respondent was relieved from the
employment and he filed a petition under Article 226 of the Constitution challenging the acceptance of his
request for voluntary retirement. A learned Single Judge of the High Court allowed the petition and set aside
the acceptance of the application for voluntary retirement submitted by the respondent. Aggrieved, the
appellants preferred a letters patent appeal which was dismissed. It is against the said judgment, the
appellants are in appeal before us.

2. A Bench of three Judges of this Court in Punjab National Bank v. Virender Kumar Goel , has held that an
employee who sought voluntary retirement and subsequently wrote for its withdrawal but has withdrawn the
amount of retiral benefits as per the Voluntary Retirement Scheme, is not entitled to the withdrawal of his
application for voluntary retirement. It is not disputed that in the present case the respondent herein
withdrew the amount of retiral benefits on January 25, 2001.

3. For the aforesaid reason, this appeal deserves to be allowed. We order accordingly. The order and
Jjudgment under challenge is set aside. There shall be no order as to costs”.

In Review Petition (Civil) No.53 of 2003 arising out of Appeal (Civil) No.896 of 2002 (Punjab National Bank Versus
Virender Kumar Goel & others), the Hon’ble Supreme Court on 21.1.2004 passed an order. The relevant of order
dated 21.1.2004 reads as under:-

“LA.NOS. 1-22

These applications have been filed by the State Bank of Patiala for clarification/directions. The ground taken
in these applications is that the State Bank of Patiala is not a nationalised bank. It is hundred per cent a
subsidiary of the State Bank of India. The VRS scheme floated by the State Bank of Patiala is in para-materia
with the scheme floated by the State Bank of India. This Court in the judgment dated 17.12.2002 allowed the
appeals filed by the State Bank of India but nothing has been said about the appeals filed by the State Bank
of Patiala. In the interregnum, a two-Judge Bench of this Court, in which one of us (Sema, J) was a member,
considered the same question in Civil Appeal No. 2341 of 2003 arising out of Special Leave Petition No.
23530 of 2002 entitled State Bank of Patiala Vs. Jagga Singh, disposed of on 13.3.2003, where this Court
after considering Clause 8 of the scheme floated by the State Bank of Patiala and Clause 7 of the scheme
floated by the State Bank of India, had held that the scheme floated by the State Bank of Patiala is almost
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identical of the scheme floated by the State Bank of India. Accordingly, the appeal filed by the State Bank of
Patiala was allowed. Review Petition was also dismissed on 3.12.2003. In view thereof, we clarify that our
direction No.2, allowing the appeals filed by the State Bank of India, would also include the appeals filed by
the State Bank of Patiala. In other words, the appeals filed by the State Bank of Patiala are allowed in terms
of our judgment dated 17.12.2002. I.A.NOS. 14-15 1.A.No.14 has been filed by an employee of the bank
sought to clarify/modify our order dated 17.12.2002. In this case, admittedly, the benefit of the scheme had
been withdrawn by the applicant on 27.2.2001. The applicant had clearly admitted, in ground E of the
application, withdrawal of the amount so credited in his account, albeit compelling financial constraints.

LA.No.15 has been filed by an employee of the bank for clarification/modification of our order dated
17.12.2002. In para 6 of the application, the applicant admitted that he had withdrawn and utilised the
benefit of the scheme credited in his account.

As noticed in our judgment, having accepted the benefit under the scheme by withdrawing and utilisation
thereof they are not permitted to approbate and reprobate.”

Moreover Sri J.C. Nigam filed a Review Petition (Civil) No.747 of 2004 in C.A. No.1089 of 2004 (J.C. Nigam
Versus M/s. Scooter India Limited & others) before the Hon’ble Supreme Court in which the following order dated
28.4.2004 passed:-

“We do not filed any merit in the review petition and the same is accordingly dismissed.”

Thereafter, Sri J.C. Nigam filed a Curative Petition No.152 of 2008 against order dated 28.4.2004 passed in Review
Petition (Civil) No.747 of 2004 which was dismissed by an order dated 20.1.2009, quoted below:-

“We have perused the petition and the connected papers. In our view, no case is made out within the
parameters indicated in the decision of this Court in Rupa Ashok Hurra Vs. Ashok Hurra & Anr. 2002(4)
SCC 388. Hence, the Curative Petition is dismissed.”

In addition to the above said facts, Hon’ble the Apex Court in the constitution bench in the case of Rupa Ashok
Hurra Versus Ashok Hurra & Anr, reported in 2002(4) SCC 388 held as under:-

“Incidentally, this Court stands out to be an avenue for redressal of grievance not only in its revisional

Jurisdiction as conferred by the Constitution but as a platform and forum for every grievance in the country
and it is on this context Mr.Shanti Bhushan, appearing in support of the some of the petitioners, submitted
that the Supreme Court in its journey for over 50 years has been able to obtain the confidence of the people
of the country, whenever the same is required be it the atrocities of the police or a public grievance
pertaining to a governmental action involving multitudes of problems. It is the Supreme Court, Mr. Shanti
Bhushan contended, where the people feel confident that justice is above all and would be able to obtain
Justice in its true form and sphere and this is beyond all controversies. It has been contended that finality of
the proceeding after an Order of the Supreme Court, there should be, but that does not preclude or said to
preclude this Court from going into the factum of the petition for gross injustice caused by an Order of the
Supreme Court itself under the inherent power being an authority to correct its errors any other view should
not and ought not be allowed to be continued. Needless to record here, however, that review jurisdiction
stand foisted upon this Court in terms of the provisions of the Constitution, as noticed hereinbefore and it is
also well-settled that a second review petition cannot be said to maintainable. Reference maybe made in this
context to a decision of this Court in the case of J.Ranga Swamy v. Govt. of A.P. & Ors. (AIR 1990 SC 535),
wherein this Court in paragraph 3 stated as below :-

"We are clearly of the opinion that these applications are not maintainable. The petitioner, who appeared in
person, referred to the judgment in Antulay's case (1988) 2 SCC 602 : (AIR 1988 SC 1531). We are,
however, of the opinion that the principle of that case is not applicable here. All the points which the
petitioner urged regarding the constitutionality of the Government orders in question as well as the
appointment of respondent instead of petitioner to the post in question had been urged before the Bench,
which heard the civil appeal and writ petitions originally. The petitioner himself stated that he was heard by
the Bench at some length. It is, therefore, clear that the matters were disposed of after a consideration of all
the points urged by the petitioner and the mere fact that the order does not discuss the contentions or give
reasons cannot entitle the petitioner to have what is virtually a second review."

True, due regard shall have to have as regards opinion of the Court in Ranga Swamy (supra), but the
situation presently centres round that in the event of there being any manifest injustice would the doctrine of
ex debito justitiae be said to be having a role to play in sheer passivity or to rise above the ordinary heights
as it preaches that justice is above all. The second alternative seems to be in consonance with time and
present phase of socio-economic conditions of the society. Manifest justice is curable in nature rather than
incurable and this court would lose its sanctity and thus would belie the expectations of the founding fathers
that justice is above all. There is no manner of doubt that procedural law/procedural justice cannot
overreach the concept of justice and in the event an Order stands out to create manifest injustice, would the
same be allowed to remain in silenco so as to affect the parties perpetually or the concept of justice ought to
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activate the Court to find a way out to resolve the erroneous approach to the problem. Mr.Attorney General,

with all the emphasis in his command, though principally agreed that justice of the situation needs to be
looked into and relief be granted if so required but on the same breath submitted that the Court ought to be
careful enough to trade on the path, otherwise the same will open up Pandora's box and thus, if at all, in

rarest of the rare cases the further scrutiny may be made. While it is true that law courts has overburdened
itself 'with the litigation and delay in disposal of matters in the subcontinent is not unknown and in the event
of any further appraisal of the matter by this Court, it would brook on further delay resulting in
consequences which are not far to see but that would by itself not in my view deter this Court from further
appraisal of the matter in the event the same, however, deserve such an additional appraisal The note of
caution sounded by Mr. Attorney as regards opening up of pandora's box strictly speaking, however, though

may be of very practical in nature but the same apparently does not seem to go well with the concept of
Justice as adumbrated in our constitution. True it is, that practicability of the situation needs a serious
consideration more so when this Court could do without it for more than 50 years, which by no stretch of
imagination can be said to be a period not so short. I feel it necessary, however, to add that it is not that we
are not concerned with the consequences of reopening of the issue but the redeeming feature of our justice
delivery system, as is prevalent in the country, is adherence to proper and effective administration of justice
in stricto. In the event there is any affectation of such an administration of justice either by way of infraction
of natural justice or an order being passed wholly without jurisdiction or affectation of public confidence as
regards the doctrine of integrity in the justice delivery system technicality ought not to out-weigh the course
of justice the same being the true effect of the doctrine of ex debito justitiae. The oft quoted statement of law
of Lord Hewart, CJ in R v. Susssex Justices, ex p McCarthy (1924 (1) KB 256) that it is of fundamental
importance that justice should not only be done, should manifestly and undoubtedly be seem to be done had
this doctrine underlined and administered therein. In this context, the decision of the House of Lords in R v.

Bow Street Metropolitan Stipendiary Magistrate and others, ex parte Pinochet Ugarte (No.2) seem to be an

ipoc making decision, wherein public confidence on the judiciary is said to be the basic criteria of the justice
delivery system any act or action even if it a passive one, if erodes or even likely to erode the ethics of
Judiciary, matter needs a further look. Brother Quadri has taken very great pains to formulate the steps to be
taken and the methodology therefor, in the event of there being an infraction of the concept of justice, as

such further dilation would be an unnecessary exercise which I wish to avoid since I have already recorded
my concurrence therewith excepting, however, lastly that curative petitions ought to be treated as a rarity
rather than regular and the appreciation of the Court shall have to be upon proper circumspection having
regard to the three basic features of our justice delivery system to wit, the order being in contravention of the
doctrine of natural justice or without jurisdiction or in the event of there is even a likelihood of public
confidence being shaken by reason of the association or closeness of a judge with the subject matter in

dispute. In my view, it is now time that procedural justice system should give way to the conceptual justice
system and efforts of the law Court ought to be so directed. Gone are the days where implementation of
draconian system of law or interpretation thereof were insisted upon - Flexibility of the law Courts presently
are its greatest virtue and as such justice oriented approach is the need of the day to strive and forge ahead
in the 21st century.”

Thus, from the above said facts and the material on record, as the present industrial dispute stands on the same footing
as of Sri Jagdish Chandra Nigam, so in view of the judgment passed Hon’ble Supreme Court in the case of Sri Jagdish
Chandra Nigam thereafter in Review Petition and Curative Petition, by him which were also dismissed.

Accordingly, preliminary objection taken by learned counsel for respondent are allowed and claim petition filed by
claimant liable to be dismissed.

ORDER

For the foregoing reasons the present industrial dispute is dismissed, workman is not entitled for any relief; and the
reference is answered accordingly.

Lucknow.

07™ May, 2024
Justice ANIL KUMAR, Presiding Officer

e fawelt, 28 S, 2024
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New Delhi, the 28th June, 2024
S.0. 1308.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.154/2022) of the Cent.Govt.Indus. Tribunal-cum-Labour Court No -2
Delhi _as shown in the Annexure, in the industrial dispute between the management of State Bank of India and their
workmen.

[No. L-12025/01/2024 — IR (B-I)-176]
SALONI, Dy. Director
ANNEXURE

SH. ATUL KUMAR GARG, PRESIDING OFFICER, CENTRAL GOVT. INDUSTRIAL-TRIBUNAL CUM -
LABOUR COURT NO II, NEW DELHI

I.D. 154/2022

Sh. Adesh Kumar Jha, S/o Sh. Vijay Kant Jha,
R/o House No.-RZF-J-1/214, Near Shakuntla Hospital,
West Sagarpur, Delhi-110046.
VERSUS
Ms. Aradhna Tripathi, Manager,
State Bank of India,
Padam Singh Road, Karol Bagh, New Delhi-110005.
The Director, Sh. Rattan Singh,
Tiger 4 Security & Facilities India Pvt. Ltd.
(Earlier Tiger 4 Security & Detective India Pvt. Ltd.)
Plot No.354, 01* Floor, Jagat Complex, 100 Foota Ghitaurni,
New Delhi-110030.
The Director, Sh. Rattan Singh,
Tiger 4 Security & Facilities India Pvt. Ltd.
(Earlier Tiger 4 Security & Detective India Pvt. Ltd.)
Plot No.354, 01* Floor, Jagat Complex, 100 Foota Ghitaurni,
New Delhi-110030.
AWARD

This is an application U/S 2A of the Industrial Disputes Act filed by the claimant with the prayer that his
termination from the service by the management be declared unjust and he be reinstated in service with full back
wages.

Management-1 is already proceeded ex-parte vide order dated 13.01.2023. Management-2 & 3 had filed their
written statement denying the claim of the workman. Issues were framed vide order dated 18.12.2023. During the
course of proceeding, workman wishes to withdraw the claim. His statement is recorded separately.

In view of the above said statement, claim of workman stands dismissed as withdrawn. Award is accordingly
passed. A copy of this award is sent to the appropriate government for notification as required under section 17 of the
ID act 1947. File is consigned to record room.

Date: 28.02.2024
ATUL KUMAR GARG, Presiding Officer

g faeedl, 28 S, 2024
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AT, 3T Ferw
New Delhi, the 28th June, 2024

S.0. 1309.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.97/2012) of the Cent.Govt.Indus. Tribunal-cum-Labour Court No -2
Delhi_as shown in the Annexure, in the industrial dispute between the management of MES and their workmen.

[No. L-12025/01/2024 — IR (B-1)-177]

SALONI , Dy. Director
ANNEXURE

SH. ATUL KUMAR GARG, PRESIDING OFFICER, CENTRAL GOV. INDUSTRIAL-TRIBUNAL CUM -
LABOUR COURT NO 11, NEW DELHI
I.D. No. 97/2012
Sh. Inder Pal Singh
S/o Sh. Lakhuram,
39, Patel Marg, Balmiki Colony,
Ghaziabad (U.P)

VERSUS
1. The Chief Engineer,
MES,
HQ, Bareilly Zone,
C/o 56 APO
2. The Garrison Engineer,
E & M and Water Supply,
MES,
Delhi Roorkee Road
Meerut (U.P)
AWARD
Desk Officer Sh. Ramesh Singh has sent the reference to this tribunal for adjudication in the following words.

“Whether the action of the management of MES, Meerut in terminating the services of
Sh. Inder Pal Singh S/o Sh. Lakhoo Ram, from the post of FGM under AGE, E & M,
Meerut Cantt., w.e.f- 12/07/1982, is legal and justified? What relief the workman is
entitled to?”

After receiving the said reference, notices were issued to both the parties. Both claimant and managment had
appeared and filed their claim and written statement respectively. Issues have been framed vide order dated
14.05.2013. In between an order was passed by Ld. Predecessor of this tribunal holding the preliminary issue
regarding enquiry. Enquiry was found to be proper. Thereafter, case was listed for workman evidence. His evidence
stood closed vide order dated 28.09.2022. Management had filed the evidence. In between on 12.10.2023, the
claimant has given the statement that he does not want to pursue his claim and made prayer, his claim be dismissed as
withdrawn.

In view of the above statement on record, the claim of the workman stands dismissed as withdrawn. Award
is accordingly passed. A copy of this award is sent to the appropriate government for publication U/S 17 of .D Act.

ATUL KUMAR GARG, Presiding Officer
Dated: 12.10.2023

e fawelt, 28 S, 2024
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New Delhi, the 28th June, 2024
S.0. 1310.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.02/2018) of the Cent.Govt.Indus. Tribunal-cum-Labour Court No -2
Delhi as shown in the Annexure, in the industrial dispute between the management of _Hindustan Construction Co.
Ltd and their workmen.

[No. L-12025/01/2024 — IR (B-I)-178]

SALONI , Dy. Director
ANNEXURE

SH. ATUL KUMAR GARG, PRESIDING OFFICER, CENTRAL GOV. INDUSTRIAL-TRIBUNAL CUM -
LABOUR COURT NO II, NEW DELHI.

ID.No0.02/2018

The General Secretary,
Hindustan Construction Co. Ltd
Pipalkothi Chamoli,

Uttarakhand- 246481

VERSUS
The Project Manager,
Hindustan Construction Co. Ltd
Vishnugaad PipalkothiChamoli,
Uttarakhand- 246481
AWARD

The appropriate Government Sh. Rajendra Joshi, the Deputy Director, Government of India, Ministry of
Labour/ ShramMantralya has sent the reference refer dated 27.12.2017 to this tribunal for adjudication in the
following words:

“Whether the management of Hindustan Construction Co. Ltd.
VishnugaadPipalkothi Hydro Electric Project, Chamoli were at fault having
enforced the principle of ‘no work no pay’ without involving the Hindustan
Construction workers union members/workers in negotiations for lifting the
work stoppage? If so, whether any wages can be paid to the workmen for the
period of work stoppage i.e. 14.05.2017 to 02.07.2017?”

Claimant had stated in his claim statement that THDC India Ltd. is a joint venture of Government of India
and Government of U.P. which is constructing Tehri Dam with effect from 13™ May 2017 at the site of the Dam at
Helong, the villagers of Helong blocked entry of the site workman presented themselves the work at the site of the
management however site for workman was not accessible to the workman concerned by the management due to the
blockade by the villagers. General Secretary of the Union had brought the notice of the project manager of M/s
Hindustan Construction Company Ltd. vide email message dated 19.04.2017 to the effect that there was
discontentment among left over PRU contractors and about their threats. The management of THDCIL filed a suit for
permanent injunction before the Civil Judge (Senior Division) Chamoli seeking a decree of permanent Injunction
against for respondents. However despite Injunction order villagers continued the blockade for acceptance of their
demands. Management by giving notice dated 17.05.2017 notified that the period of work stoppage will be treated on
the principle of ‘No Work No Pay’ till the time of works of Dam site are resumed. His case is that the workman
concerned in the reference are not remotely concerned with the obstruction to the access to the project site and they
never refused to do their duties. Hence, he has prayed the award to be passed in favour of the workman and against
the management directing the management to pay salary to each of the 225 workmen for the period of which
workmen had not turned his duty due to the blockade.

WS have been filed by the management-2 denying the averment. Issued were framed vide order dated
07.12.2022.

It is also the matter of facts that the claimant have not been representing since 22.05.2019. On 22.05.2019
Sh. Somdutt, AR of the claimant has withdrawn the authority letter. Only management -2 have been appearing
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continuously. On 10.01.2024, management had filed the evidence. Since the workman has not been appearing, there is
no use for examining the management witness.

In these circumstances, when the workmen are not interested in pursuing their claim since neither they have
engage another counsel nor they have turned up for redressal of their grievances, claim of the claimant stand
dismissed. Reference is answered accordingly. A copy of this award is sent to the appropriate government for
notification as required under section 17 of the ID act 1947. File is consigned to record room.

13.03.2024
ATUL KUMAR GARG, Presiding Officer

e fawelt, 28 S, 2024
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[, TA- 42011/41/2015- SAEA-(ST)]

=T AW, sEw 9=
New Delhi, the 28th June, 2024

S.0. 1311.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 29/2017) of the Central Government Industrial Tribunal cum
Labour Court, Lucknow as shown in the Annexure, in the Industrial dispute between the employers in relation to
Navodaya, Vidyalaya Samiti,B-15 Institution Area, Sector-62,Noida, Gautam Budh Nagar ; Navodaya,
Vidyalaya Samiti ,Regional Office, IIIrd Floor, Lekhraj Panna, Sector-3 Vikas Nagar ; Jawahar Navodaya
Vidyalaya, Industrial Area, Jalaun,( U.P.) , and The Secretary, Lok Mazdoor Sabha, A, Federation of Unions,
Rajaji Puram, Lucknow, which was received along with soft copy of the award by the Central Government on
27.06.2024

[No. L-42011/41/2015- IR (DU)]
DILIP KUMAR, Under Secy.
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL —-CUM- LABOUR COURT, LUCKNOW
PRESENT
JUSTICE ANIL KUMAR
PRESIDING OFFICER
L.D. No. 29/2017
BETWEEN
Lok Mazdoor Sabha, A, Federation of Unions
through, Secretary, Mr. Om Narain Sahu
S/o Kate H, HO, Sahu, R/o F- 3351
Rajaji Puram, Lucknow
......... Workman
AND
(1) Navodaya, Vidyalaya Samiti
B-15 Institution Area, Sector-62,
Noida, District Gautam Budh Nagar
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(2) Navodaya, Vidyalaya Samiti

Regional Office, IIIrd Floor
Lekhraj Panna, Sector-3 Vikas Nagar

(3) Jawahar Navodaya Vidyalaya

Industrial Area, Kalpi Road
Jalaun, U.P.
....... Respondent
ORDER

Claimant has filed complaint under section 33-A of the Industrial Dispute Act 1947 the facts which are stated in the
claim petition are as under:-

The petitioner begs to complain that the opposite parties have been guilty of a contravention of the

provisions of section 33-A of the Industrial Disputes Act, 1947 (14 of 1947), as shown below:-

1.

10.

11.

That the Central Government being the appropriate government vide its notification No. L-
4200/41/20151D(DL), New Delhi dated 11.06.2015 has referred the following matter of dispute before this
Hon’ble Industrial Tribunal cum Labour Court for adjudication:-

“FIT ggET, TIIEY FaIeT [JEerd, GYs, Gicllel T 3T FIVT &1 I S ¥ofd FHR F [denerd, age
& @I AR FZ I WaT BN g7 WA H [F0a T 1697 S =rEifaa 7 d 87 afe 7@ ar
BTHIIY [%7 YT&T &I 917 &7 SfRHe & 7

That the reference was registered as case number 51 of 2015 which was espoused by the abovementioned
federation and is still pending before the Hon ble Industrial Tribunal cum Labour Court and the same is
being contested by the opposite parties.

That the complainant is a federation of trade unions working in the industrial sector of Uttar Pradesh and is
approved by the Labour Commissioner as federation of unions under the provisions of Trade Unions Act,
1926 and as such has full powers and rights to raise and espouse the cause of its member and employees’
members of its unions before the various authorities, Courts including the Hon ble High Court and Hon ble
Supreme Court under the provisions of the Trade Unions Act, 1926.

That Mr. Om Narain Sahu is the secretary of the federation and has been authorized by its executive to file
and prosecute the present industrial dispute and to do all the necessary and actions for proper prosecution
of the case.

That the above noted case was filed for regularization of the workman concerned in the dispute i.e. Raju alia
Rajiv Kumar which is pending before this Hon ’be Court.

That the opposite parties have been continuously harassing the workman concerned mentally and physically
and have been pressurizing the workman concerned to leave the school campus and not press the case.

That the opposite parties had forcefully made the workman concerned to live out of the school campus and
due to these circumstances the workman concerned is living under the water tank due to non-availability of
living space within the school premises and no food is being given to them while the other workman on the
same post as that of the workman concerned are allotted living spaces in the school campus and are being
given food as well.

That the opposite parties have not allotted any work to the workman concerned since two months and have
not paid any salary to the workman for these two months and are threatening the workman that no salary
will be paid to him for the upcoming month since they are not allotting any work to him.

That the opposite parties were deducting considerable amounts from the wages of the workman if the
workman applied for leave to attend the proceeding of the case which is pending before this Hon ble Court.

That the opposite parties have been threatening the workman to vacate the place under the water tank under
which he living since few months.

That it is pertinent to mention here that the opposite parties have previously done such unlawful acts during
the pendency of the conciliation proceedings before the Hon’ble Regional Labour Commissioner (Central),
Luckow and the Hon ble Regional Labour Commissioner had ordered to change the service conditions of the
workman concerned by way of which the opposite parties allowed the workman to work as per the rules and
regulations. But the opposite parties are again committing the said acts continuously.
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12.

13.

14.

15.

16.

That the opposite parties are not making the presence of the workman concerned in the attendance register
of the school and are not paying any wages to the workman in spite of the continuous availability of the
workman concerned at work.

That the cause of action for filing the present complaint against the opposite parties arose when the opposite
parties did not pay the salary of the workman and changed the service conditions of the workman concerned
and due to the act being of continuous nature the cause of action persists until the present date.

That the workman concerned had also sent a written complaint to Hon’ble Presiding Olfficer Central
Government Industrial Tribunal Cum Labour Court 8" Floor Kendriya Bhawan, Sector-H Aliganj, Lucknow
through speed post on 12.06.2017 a copy of which was forwarded to the Hon’ble Regional Labour
Commissioner (Central), Lucknow but o action has been taken against the opposite parties for the unlawful
acts done by them. A copy of the complaint and the photocopy of the postal receipts is being annexed
herewith as Annexure No. I and 2.

That it is pertinent to mention here that it is clearly stated under provision to sub clause 2 of section 33 of
the Industrial Dispute Act, 1947 that no workman shall be discharged or dismissed, unless he has been paid
wages for one months and an application has been made by the employer to the authority before the
proceedings is pending for approval of action taken by the employer. Thus it is clear that the acts of the
opposite parties for not allotting work, living space and food to the workman concerned are in contravention
of the provision to sub clause 2 of section 33 of the Industrial Dispute Act, 1947 which is unlawful, illegal
unjustified due to being unfair labour practices.

That in the light of these circumstances it is in the interest of justice to direct the opposite parties to stop
these practices with immediate effect so that the concerned workman does not suffer injustice due to the
change of service conditions during eh pendency of dispute before the Hon ble Court.

I have heard the learned counsel for the parties and perused the record.

The core question is to be decided in the present case is whether that the application under section 33-A of the
Industrial Dispute Act, 1947, moved by claimant as per the facts mentioned, this is maintainable or not?

)

In order to decide the controversy in question it will be appropriate to have a glance to related provisions as
provided under Section 33 of the I.D. Act, which reads as under:-

Section 33. Condition of service, etc, to remain unchanged under certain circumstances during
pendency of proceedings:-

[33. Condition of service, etc, to remain unchanged under certain circumstances during pendency of
proceedings- (1) During the pendency of any conciliation before [ an arbitrator or] a Labour Court or
Tribunal or National Tribunal in respect of an industrial dispute, no employer shall,-

In regard to any matter connected with the dispute, alter, to the prejudice of the workmen concerned in such
dispute, the conditions of service applicable to them immediately before the commencement of such
proceedings, or

For any misconduct connected with the dispute, discharge or punish, whether by dismissal or otherwise, any
workmen concerned in such dispute,

Save with the express permission in writing of the authority in respect of an industrial dispute, the employer
may, in accordance with the standing orders applicable to a workman concerned in such dispute [or, where
there are no such standing orders, in accordance with the term of the contract, whether express or implied,
between him and the workman],

Alter, in regard to any matter not connected with the dispute, the conditions of service applicable to that
workman immediately before the commencement of such proceeding; or

For any misconduct not connected with the dispute, discharge or punish, whether by dismissal or otherwise,
that workman:

Provided that no such workman shall be discharged or dismissed, unless he has been paid wages for one
month and an application has been made by the employer to the authority before which the proceeding is
pending for approval of the action taken by the employer.

During the pendency of any conciliation proceeding before a conciliating officer or a Board or any
proceeding before an arbitrator or a Labour Court or Tribunal or National Tribunal in respect of an
Industrial Dispute, No employer shall-

During the pendency of any such proceeding in respect of an industrial dispute, the employer may in
accordance with the standing orders applicable to a workman concerned in such dispute or, where there are
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no such standing orders, in accordance with the terms of the contract, whether express or implied, between
him and the workman.

Alter, in regard to any matter not connected with the dispute, the conditions of service applicable to that
workman immediately before the commencement of such proceedings or

For any misconduct not connected with the dispute, discharge or punish, whether by dismissal or otherwise,
that workman:

Provided that no such workman shall be discharged or dismissed, unless he has been paid wages for one
month and an application has been made by the employer to the authority before which the proceeding is
pending for approval of the action taken by the employer.

It is relevant to mention that section was amended in 1950, 1956 and 1964, this section as originally enacted
at the time of enactment of the Industrial Disputes Act, 14 of 1947, same was as follows:

Section "33. Conditions of service, etc., to remain unchanged under certain circumstances during pendency
of proceedings-No employer shall during the pendency of any conciliation proceeding or proceedings before
a Tribunal, in respect of any industrial dispute, alter to the prejudice of the workmen concerned in the
dispute, conditions of service applicable to them immediately before the commencement of such proceedings,
nor save with the express permission in writing of the Conciliation Officer, Board or Tribunal, as the case
may be, shall during the pendency of such proceedings discharge, dismiss or otherwise punish such
workmen, except for misconduct not connected with the dispute.” It may be pointed out that under the above
provisions so far as the right of the employer to punish any workman for misconduct not connected with the
dispute was concerned, it was left untouched, and the employer was, therefore, entitled to exercise the
common law power of dealing with his workmen in accordance with the Industrial authbim, unaffected by
the pendency proceedings before the Authorities. of any.

Thereafter, Industrial Disputes (Appellate Tribunal) Act, 48 of 1950 was enacted which amended and
substituted the above provisions of section 33 of the Act as quoted below:

Section 33. Conditions of service, etc, to remain unchanged under certain circumstances during pendency of
proceedings-During the pendency of any conciliation proceeding or proceedings before a Tribunal in
respect of any industrial

dispute, no employer shall- (a) alter, to the prejudice of the workmen concerned in such dispute, the
conditions of service applicable to them immediately before the commencement of such proceedings; or

(b) discharge or punish, whether by dismissal or otherwise, any workman concerned in such dispute, save
with the express permission in writing of the Conciliation Officer, Board or Tribunal, as the case may be."

It is relevant to mention that after 1950 amendment liberty of the employer in respect of matters connected
with the dispute became fettered and he could not during its pendency alter the conditions of service or
punish whether by dismissal or otherwise the workman concerned in the dispute without obtaining the
express written permission of the Authority before whom the proceeding was pending. The amended section
also dropped the exception made for misconduct not connected with the dispute.

The provisions of section 33 were again substituted in 1956 by the Industrial Disputes (Amendment and
Miscellaneous Provisions) Act, 36 of 1956 and lastly amended recently in 1964 by the Industrial Disputes
(Amendment) Act, 36 of 1964 and brought to their present form.

By the 1956 amendment inter alia was brought to the stated that penalty for misconduct not connected with
the dispute within the purview of section 33 but provided for a new procedure in such cases, normally
instead of express written permission, as in the case of misconduct connected with the dispute permits such
action being taken with the subsequent approval of the Authority concerned. Where action taken by the
employer involves discharge or dismissal he will have to pay the workman one month's wages and
simultaneously file an application before the Authority before which the proceeding is pending for its
approval of the action taken.

Thereafter following amendments were made by the Industrial Disputes (Amendment) Act, 36 of 1964:- (i)
In sub-section (1), after the words "any proceeding before" the words "an arbitrator or" have been inserted,;

(i1) In sub-section (2) after the words "the Standing Orders applicable to a workman concerned in such
dispute," the words "or, where there are no such standing orders, in accordance with the terms of the
contract, whether express or implied between him and the workman" have been inserted.

The section 33 of the Act has been explained question was concerned by The Hon’ble Apex Court in the
case of Lord Krishna Textiles Mills Vs. Its Workmen 1961 (2) FLR 112, it was held that the scope and
nature of the enquiry which appropriate authority could hold when an appt extent of the jurisdiction it by the
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employer under section 33 (1) of the Act and the extent of the jurisdiction which it could exercise in such an
enquiry has been laid down in Punjab National Bank Ltd. V. A.ILP.N.B Employees that enquiry against an
employee was conducted as per rules/regulations etc, in accordance with principle of natural justice.

The Hon’ble Culcutta High Court in the case of Swapratik Mukherjee V. Third Industrial Tribunal,
1997 (75) FLR 428 (Cal.) held that the only jurisdiction which the Industrial Tribunal has under section 33
of the Act, it is to be determine whether a prima facie case for the punishment sought to be meted out by
employer to the workman has been made out by employer and employer is not actuated by any mala fides or
unfair labour practice or victimization.

The Hon’ble Apex Court in the case of East Coal Co. Ltd. v. P.S. Mukharjee, 1959 (2) LLJ227 held that Even a
cursory perusal of section 33 of the Act makes it clear that the purpose of that section was not to confer any general
power of adjudication of disputes. There is no reason to think that by Legislature, by a side wind as it were, vested in
the Conciliation Officer and the Board the jurisdiction and power of adjudicating upon disputes which they normally
do not possess and they may not be competent or qualified to exercise. The section only imposes a ban on the right of
the employer and the only thing that the authority to grant or withhold the permission i.e. to lift or maintain the ban.

Further the Hon’ble Supreme Court in the case of the Lord Krishna Textile Millls Vs. Its Workmen
AIR1961SC860 held as under:-

“Section 33 (1) provides that during the pendency of such industrial proceedings no employer shall (a) in
regard to any matter connected with the dispute alter to the prejudice of the workmen concerned in such
dispute the conditions of service applicable to them immediately before the commencement of such
proceedings, or (b) for any misconduct connected with the dispute discharge or punish whether by dismissal
or otherwise any workman connected with such dispute, save with the express permission in writing of the
authority before which the proceeding is pending. Thus the original unamended section has now been
confined to cases where the proposed action on the part of the employer is in regard to a matter connected
with a dispute pending before an industrial authority. Under section 33(1) if an employer wants to change
the conditions of service in regard to a matter connected with a pending dispute he can do so only with the
express permission in writing of the appropriate authority. Similarly, if he wants to take any action against
an employee on the ground of an alleged misconduct connected with the pending dispute he cannot do so
unless he obtains permission in writing of the appropriate authority. (see also).

Further at this stage it is relevant to mention here that from the reading of the above sub-section 1 of Section
33 makes it clear that its provisions are intended to be applied during the pendency of any proceeding either
in the nature of conciliation proceeding or in the nature of proceeding by way of reference made under
Section 10. The pendency of the relevant proceeding is thus one of the conditions prescribed for the
application of section 33. Section (1) also shows that the provisions of the said-section protected workmen
concerned in the main dispute which is pending conciliation or adjudication. The effect of sub-section (1) is
that where the conditions precedent prescribed by it are satisfied, the employer is prohibited from taking any
action in regard to matters specified by clauses (a) and (b) against employees concerned in such dispute
without the previous express permission in writing of the authority before which the proceeding is pending.
In other words, in cases failing under sub-section (1), before any action can be taken by the employer to
which reference is made by clauses (a) and (b), he must obtain the express permission of the specified
authority. Section 33(2) proceeds to lay down a similar provision and the conditions precedent prescribed by
it are the same as those contained in Section 33(1)”.

Further Sub-Section 1 of Section 33 of the Act in both its limbs undoubtedly uses mandatory language and
Sec. 31(1) makes it penal for the employer to commit a breach of the provisions of Sec. 33, and therefore, if
Sec. 33 stood alone, it might lend itself to the construction that any action by way of discharge or dismissal
taken against the workman would be void if it is in contravention of Sec. 33. But Sec. 33 cannot be read in
isolation, for the intention of the legislature has to be gathered not from one provision but from the whole of
the statute. If Section 33 and 33A are read together, it is clear that legislative intent shall not invalidate an
order of discharge or dismissal passed in contravention of Sec. 33 despite the mandatory language implied in
the Section and the penal provision enacted in Sec. 31(1) of the Act.

Taking into consideration the above said facts admittedly in the present case the claimant/workman is working on
daily wages and also filed a reference dated 11.06.2015 before this Tribunal quoted herein below:-

“FgT ggET, FaIeY 7aIeY [Enerd, Ovs, Wiciler d 3 §I¥T ] g B% voflg FHN F [deery, agel
81 B TR FE TV GGl BV GV HWar H [FAET T B G FrEfaa v 3y 87 gle 8@ ar
FTHIY [%7 &7 B 9T & STfEHT & 7

On the basis of I.D. case no. 51/2015 registered pending for adjudication.

In L.D. case 51/2015 the controversy to be decided is whether the Claimant Raju Kumar Raidas is entitled for
regularization or not, till the said controversy is not decided application in question moved by applicant, on the facts
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mentioned therein, are misconceived and cannot be adjudicated under section 33-A of the Industrial Dispute Act, so
the same is not maintainable.

ORDER

For the foregoing reasons application under section 33-A of the Industrial Dispute Act, 1947 dismissed as not
maintainable.

Lucknow. Justice ANIL KUMAR, Presiding Officer
Date 10.04.2024

S faeefl, 28 S, 2024

F.T. 1312. =R fFars srferf==m (1947 &1 14) FF 9T 17 F SITa0T |, Fea1T qChte Toe
e, wped R fiffee, aOSFT TR, q@9s, F TE9as & dag Hase o S ST 96, FTAIR,
% T aqay § [y Fs a3an et Afgmo- 98-8 AT, a9, TAqe ({5 H qelT
33/2012) &1 ST & sqea® H @ &1 8, TF10T FIAT § ST Feald G &l G Hidl & 971
27.06.2024 T I8 g3 T |

[¥. TH- 42011/88/2011- STET-(ZTT)]

=T AR, a7 a=E
New Delhi, the 28th June, 2024

S.0. 1312.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the
Central Government hereby publishes the award (Ref. No. 33/2012) of the Central Government
Industrial Tribunal cum Labour Court, Lucknow as shown in the Annexure, in the Industrial dispute
between the employers in relation to The Managing Director, Scooters India Ltd., Sarojini Nagar,
Lucknow, and Shri Daya Shanker, Worker, which was received along with soft copy of the award by
the Central Government on 27.06.2024.

[No. L-42011/88/2011- IR (DU)]
DILIP KUMAR, Under Secy.
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM- LABOUR COURT, LUCKNOW
PRESENT
JUSTICE ANIL KUMAR
PRESIDING OFFICER
L.D. No.33 of 2012
Ref. No. L-42011/88/2011-IR(DU) dated: 19.01.2012
BETWEEN
Daya Shanker, S/o Sri Ram Sajan Singh,
R/0 551-Jha/137, Ram Nagar, Bhilawan, Alambagh, Lucknow
AND
Managing Director, Scooters India Ltd.,
Sarojini Nagar, Lucknow.
AWARD
Sri V.K. Jaiswal - Counsel for the Applicant/Workman
Sri A.K. Singh & Sri Sharad Shukla- Counsel for the Respondent
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On 19.1.2012 appropriate government by order no.L-42011/88/2011-IR (DU) has referred the following dispute to
this Tribunal and accordingly the I.D. Case No.33 of 2012 (Daya Shanker Versus M/s. Scooter India Ltd.) was
registered:-

“Whether the action of the management of Scooters India Ltd., Lucknow in not considering the application
of workman Sri Daya Shankar Singh, Grade ‘D’ dated 03/12/1993 and voluntarily retiring him w.e.f.
11/01/1994 without paying entire pensionery benefits, is legal and justified? What relief the workman is
entitled to?”’

Case of claimant:
On 21.3.2012 on behalf of workman, Statement of Claim filed stating therein the following averments :-

a) The applicant was appointed as semi skilled worker under the opposite party/employer on 10.11.1975
being fully eligible for the post and his Service No. is 2571 and he was initially granted Grade ‘D’. The
applicant/workman started performing his work and duties with all satisfaction of his all concerned.

b) All of sudden in the year 1993 a rumors was flown away in the campus of company that Manager of the
respondent is saying that the company is going to be windup within a very short period due to heavy
financial loss and as such employees may take his all service benefits as soon as possible from the
company otherwise company will not responsible for the same. Those employees who will seek his
voluntary retirement under the announced voluntary retirement scheme, they will call back in job/service
on requirement of work on seniority basis.

c¢) The applicant believing rumor on 30.11.1993 applied for his voluntary retirement with effect from
31.3.1994 under the voluntary retirement scheme dated 8.12.1988.

d) A circular dated 6.11.1993 was also circulated by the respondent stating therein that the voluntary
retirement scheme circulated vide circular dated 8.12.1988 will remain suspended with effect from
1.12.1993.

e) The applicant immediately on 3.12.1993 moved an application for withdrawing his voluntary retirement,
which was sought by him with effect from 1.2.1994, then he came to know that his voluntary retirement
has already been accepted by the management of opposite party on the same date i.e. on which he
moved an application on 30.11.1993.

f) The management was fully aware with all things but voluntary retirement of the applicant was accepted
knowingly and with mal intention on the same date when the applicant submitted his VRS application
i.e. on 30.11.1993 only to oust him from the job, therefore the action of the respondent is quite bad in
law and unjust.

g) The applicant applied for voluntary retirement on 30.11.1993 w.e.f. 1.2.1994 but his voluntary
retirement was accepted by the respondent on the same date when he moved his application on
30.11.1993. The management is well known that the VRS circulated vide letter dated 8.12.1988 will
remain suspended w.e.f. 1.12.1993, therefore, action of the respondent in accepting his VRS w.e.f.
30.11.1993 instead of 1.2.1994 is fully illegal, arbitrary and unjust.

h) If the applicant’s voluntary retirement was not accepted w.e.f. 30.11.1993 i.e. on the date when he
moved his application for VRS, his application would be cancelled or rejected by the management of the
respondent as he submitted another application dated 3.12.1993 for withdrawing his voluntary
retirement and thus he would remain in job till attaining his retirement age from the job. In view of this
the respondent may be directed to pay entire salary and other service benefits to the applicant from the
date of his relieve till the date of his retirement.

i) It is provided in the standing orders of the company that the pay will be revised on each 5 years of
employees which has not been done in the matter of the applicant before accepting his VRS. The
company is quietly running till date, therefore his voluntary retirement deserves to be quashed and the
respondent be directed to reinstate the applicant on the post with full salary benefits from 1.12.1993 till
his date of retirement from the post and pay his entire due salary with 12% interest to the applicant.

Case of respondent:

On 5.9.2012 the written statement filed on behalf of the respondent M/s. Scooters India Limited taking the following
preliminary objections :-

a) The matter of dispute does not constitute a valid industrial dispute, as the dispute has not been transformed
into an industrial dispute within the meaning of the terms as defined in Industrial Disputes Act 1947.

b) The Central Government has not taken facts in cognizance while making a reference to the Tribunal. The
reference is not based on the pleadins of the parties advanced at the conciliation stage, especially the



[T [I—&vE 3(ii)] AT T TSI 2 [ATE 6, 2024/3MTTE 15, 1946 2929

d)

2

h)

)

k)

)

submissions of the respondent before the Conciliation Officer/Government have been completely ignored,
while making the reference for adjudication. No cause of action arose on the date as mentioned in reference
order as such also on his ground alone, the reference order is bad in the eyes of law.

The Industrial Disputes Act 1947 has been amended vide Industrial Disputes (Amendment) Act, 2010 (Act
No.24 of 2010) and period of limitation has been provided by virtue of Section 2A(3), which is quoted as
below:-

“24(3) The application referred to in sub-section (2) shall be made to the Labour Court or
Tribunal before expiry of three years from the date of discharge, dismissal, retrenchment or
otherwise termination of services as specified in sub-section (1)”

A period of limitation has been provided i.e. three years from the alleged date of termination of services, but
the instant case has arisen after a period of 18 years which is liable to the dismissed on the ground of
limitation alone.

Even otherwise, the applicant has not raised industrial dispute within reasonable time. The applicant has
raised an industrial dispute regarding his acceptance of Voluntary Retirement very belatedly i.e. after elapse
of more than about 18 years. It is trite law as held by the Apex Court that the dispute must be raised within
reasonable period of time from the cause of action and where the industrial dispute is not raised within
reasonable period of time the Labour Court or Industrial Tribunal should decline to grant any interim relief to
the workman.

The Apex Court in the case of Nedungadi Bank Ltd. Versus K.P. Madhavankutty & others : 2000(84) FLR
673 SC, S.M. Niljakar Vs. Telecom District Manager, Karnataka:2003(97) FLR 608 SC, Manager R.B.I. Vs.
Gopinath Sharma : 2006 FLR (110) FLR 803 SC has already held that the dispute must be raised within
reasonable period of time from the cause of action and a dispute which is state could not be subject matter of
reference.

The present reference is highly belated, inasmuch as it is made after more than eighteen years from the
alleged date of cause of action. The instant delay caused prejudice to the respondent since the management
not presumed to preserve the relevant record for such a long period.

It is settled law of the land that the person who is approaching this Tribunal should come with clean hand but
in the instant matter, the applicant has concealed the actual material facts which are very necessary for the
purposes of the adjudication of present matter of dispute, if any, as such also the reference is not
maintainable before this Tribunal and accordingly deserves to be rejected.

Earlier the applicant had raised an industrial dispute under the provisions of Section 2A of the U.P. Industrial
Disputes Act before the validly appointed conciliation officer. The conciliation officer on its turn called
upon the parties for hearing and after conducting the necessary proceedings, the aforementioned application
had been rejected by the competent authority.

The applicant preferred a Writ Petition No.6099 (SS) of 1999 (Daya Shanker Singh & another Vs. Scooters
India Limited & others) along with some other ex-employees of the Company before the Hon’ble High
Court, Lucknow Bench, Lucknow challenging the order passed by the competent authority and the Hon’ble
High Court had been pleased to dismiss the aforesaid writ petition including bunch of writ petitions bearing
W.P.No.2146 (SS) of 2000, W.P.No0.6654 (SS) of 1999, W.P. N0.2620 (SS) of 2000, W.P. No.1625 (SS) of
2000, W.P. No.1745 (SS) 0of 2000, W.P. No.1644 (SS) of 2000, W.P. No.1635 (SS) 0f 2000 & W.P. No.1624
(SS) 02000 vide judgment and order dated 8.2.2006 after holding that there is no dispute that the petitioners
themselves had approached the scheme and had accepted all the benefits and after accepting all the benefits,
after a lapse of long time, had tried to raise this dispute. Further the Hon’ble Court has held that the
Conciliation Officer, in these circumstances for sufficient reasons disallowed the application of the
petitioners.

A Review Petition No.74 of 2006 was also filed by the applicant which has also been dismissed by the
Hon’ble High Court, Lucknow Bench, Lucknow vide its judgment and order dated 13.5.2008. Thus it is
clear that the matter has already been adjudicated upon by the competent court of law and these facts have
not been disclosed by the applicant in their written statement, which amounts to concealment of facts and the
instant application is liable to be dismissed on this ground alone.

An identical situated employee had also preferred a Writ Petition No.1165(SS) of 1994:Jagdish Chandra
Nigam Versus M/s. Scooters India Limited before the Hon’ble High Court, Lucknow Bench, Lucknow
challenging the action of the management in accepting the application for voluntary retirement, which has
been dismissed by means of detail judgment and order dated 9.1.1997.
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m) Being aggrieved from the aforesaid judgment and order dated 9.1.1997, Special Appeal No.48 (SB) of 1997
was preferred before the Division Bench of the Hon’ble High Court, Lucknow Bench, Lucknow and after
conducting the necessary proceedings, the Hon’ble Division Bench of the Hon’ble High Court decided the
said special appeal by means of judgment and order dated 18.12.2000 and set aside the judgment and order
passed by the Single Judge to the extent that in case of the appellant/petitioner deposits the entire amount
which he has received through cheque dated 12.3.1994 alongwith interest at the rate of 12% with respondent
company as well as other benefits which might have been given to the appellant within four weeks from the
production of certified copy of the order, the appellant will be reinstated in service.

n) The management preferred Special Leave Petition challenging the judgment and order dated 18.12.2000
before the Hon’ble Supreme Court of India, which was letter on converted into Civil Appeal No.1089 of
2004:M/s. Scooters India Limtied & others Vs. Jagdish Chandra Nigam which was allowed by means of the
judgment and order dated 12.2.2004 and the judgment and order dated 18.12.2000 rendered by the Division
Bench of the High Court, Lucknow Bench, Lucknow has been set aside.

o) Being aggrieved from the judgment and order dated 12.2.2004, Sri Jagdish Chandra Nigam had preferred a
Review Petition No.747 of 2004: J.C. Nigam Vs. M/s. Scooters India Limited, which has also been
dismissed by the Hon’ble Supreme Court of India vide its judgment and order dated 28.4.2004. Sri Nigam
also preferred a Curative Petition No.152 of 2008 and the same has also been dismissed by the Constitution
Bench of Hon’ble Supreme Court vide its judgment and order dated 21.1.2009. Thus it is crystal clear that
the matter in dispute has already been decided by the competent court of law and now nothing remains to be
adjudicated upon by this Tribunal.

p) It is crystal clear that the principles of res-judicata applies into the matter and accordingly the reference is
liable to be rejected, out rightly without going into the merit of the case.

Accordingly, it has been prayed by respondent that the present industrial dispute may be dismissed being devoid of
any merit.

Thereafter documents, evidences etc. had been exchanged between the parties. Sri Sharad Kumar Shukla, Learned
Counsel for the respondent submits that the preliminary objections taken by them may be considered first and
thereafter the matter be heard on merits.

Finding & conclusion on the Preliminary Objections:

I have heard Sri V K. Jaiswal, learned counsel for claimant and Sri Sharad Kumar Shukla and Sri A K. Singh, learned
counsel for the respondent.

It is not in dispute between the parties that Sri Daya Shankar Singh-applicant/workman was appointed as semi skilled
worker in establishment known as Scooter India Limited on 10.11.1975, Grade-D having service No. 02571. Scooter
India Limited floated a scheme known as Voluntary Retirement (hereinafter referred to as “VRS”).

On 30.11.1993 applicant submitted an application for opting VRS and the same was accepted by the respondent on
30.11.1993 and his date of release under the said scheme was notified as 31.11.1993 and consequently applicant was
voluntary retired from service under the Scheme with all consequential benefits and the same were received by him.

Meanwhile on 6.11.1993 a circular was issued which reads as under:-
“Sub:  Voluntary Retirement Scheme — suspension thereof

The Voluntary retirement scheme circulated vide circular no.SIL/PER/NC-63/88 dated 8.12.88 for the
employees of the Company will remain suspended w.e.f-1.12.1993.”

So a letter/representation dated 03.12.1993, submitted by applicant for withdrawal/rejection of his application dated
30.11.1993 for voluntary retirement from services on the ground mentioned therein.

From the material on record the position which emerges out that initially aggrieved by the action of the respondent
thereby not considering application of the workman/applicant dated 3.12.1993 for rejecting/withdrawing acceptance
of voluntary retirement by him under the scheme known as Voluntary Retirement Scheme, he raised a industrial
dispute under Section 2-A of Industrial Disputes Act which rejected by the Conciliation Officer.

Aggrieved by the said facts, the workman/applicant along with other similarly situated employees filed a Writ Petition
no. 6099 (SS) of 1999 (Daya Shanker Singh & others Versus M/s. Scooter India Limited & others).

The said writ petition was heard by the Hon’ble High Court along with leading Writ Petition No.2146 (SS) of 2000
(S.V. Jaiswal Versus M/s. Scooter India Limited & others).
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By means of order dated 8.2.2006 the Hon’ble High Court dismissed the Writ Petition No.2146 (SS) of 2000 along
with other connected writ petitions including the Writ Petition No.6099 (SS) of 1999, the relevant portion, quoted
below:-

“The question whether voluntary retirement would come under the definition of retrenchment or compulsory
retirement or not, was considered in a number of cases which have been relied upon by the learned counsel
appearing on behalf of the opposite party, one main of them has been reported in 1997(2), UPLBEC 1262,
Jagdish Chand Nigam Vs. Scooter India Limited.

In similar circumstances, the petitioners had taken voluntary retirement. The Bench of this court observed
that the petitioner had occupied offer of his premature retirement, in order to receive the compensation, for
the last tenure of service offered by the respondents. The offer made by the employers was accepted by the
employees. The benefits provided by the respondents under this scheme were accepted by the petitioner.
Since the workman had accepted the scheme and himself had opted to retire under this scheme, he cannot be
allowed to approbate or reprobate. In the present case of the petitioner, the employees had accepted all
benefits under the Voluntary Retirement Scheme, so they cannot retract from the obligations and exercise
their right, integrally connected with the performance of the obligations under the Voluntary Retirement
Scheme.

In view of the above facts and in view of the principles of law laid down in the above noted case and after
accepting offer of huge incentive, they now cannot withdraw their resignation and if their services had come
to an end on account of it, they cannot be allowed to raise it in this manner as their grievance. The Hon ble
Apex Court in Special Leave Petition affirmed this judgment. The same principles were laid down by the
Hon’ble Apex Court in another case reported in 2004(100) FLR 648, Punjab National Bank Vs. Virendra
Kumar Goel and others and AIR 2003 SC 858, Bank of India with other banks Vs. Virendra Kumar Goel and
others, wherein it was laid down that retirement was to take effect only after the request was accepted. Such
scheme is only an intimation to offer which can be withdrawn before it is accepted contractual bar created
under the scheme to withdraw the request once made by employees cannot be made.

In the present case there is no dispute that the petitioners themselves had approached the scheme and had
accepted all the benefits and after accepting all the benefits, after a lapse of long time, had tried to raise this
dispute. The Conciliation Officer, in these circumstances for sufficient reasons allowed the application of
the petitioners.

1 find no merit in these writ petitions. They are fit to be dismissed and are accordingly dismissed with costs.”

Against order dated 8.2.2006 Sri Daya Shankar Singh & others filed a Review Petition No.74 of 2006 (Daya Shankar
Singh & others Vs. M/s. Scooter India Limited & others) which too was dismissed by means of order dated 13.5.2008
which is quoted below:-

“There appears no error apparent at the face of record. The review petition is dismissed. No order as to
costs.”

However, above said facts have been concealed by applicant while filing the present I.D. Case with oblique motive
and purpose.

As such, it is rightly submitted on behalf of respondent that present case on the same relief in respect to which earlier
claimant’s case u/s 2A of the Act was rejected, is barred by the principle of res-judicata.

Further, one Sri Jagdish Chandra Nigam whose case was identical to the case of claimant, filed a Special Appeal
No.48 (SB) of 1997, allowed by means of judgment and order dated 18.12.2000 (reported in 2000CJ(All) 309), the
relevant portion, quoted below:-

“18. The appeal is allowed. The judgment and order passed by the Hon'ble the single Judge is set aside to
the extent, the observations made in the foregoing paragraph of this judgment. But we provide that in case
the appellant deposits the entire amount which he has received through cheque dated March 12, 1994
alongwith interest at the rate of 12% with Scooters India Limited, as well as other benefits which might have
been given to the appellant within four weeks from the date of production of the certified copy of this order,
the appellant will be reinstated in service. But considering the facts and circumstances of the case, we
further provide that the appellant will not be entitled for payment of back wages.

19. As far as the case of the petitioners of other writ petitions are concerned, the fact of those writ petitioners
are not exactly identical to the facts which have been indicated in the present Special Appeal. But as this
Court has decided the present Special Appeal more or less on same propositions of law although the fact
might be different, we heard the arguments of the learned counsel for the parties in all the writ petitions
alongwith special appeal, which are connected with this special appeal as well.
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20. As we have already indicated that those employees who withdrew their application for voluntary
retirement before the prospective date mentioned in the original application for voluntary retirement, shall
he entitled for the relief- But those persons, who have not withdrawn their voluntary retirement before the
prospective date, would not be entitled for any relief.

21. We further provide that those petitioners, who opted for the Voluntary Retirement Scheme from a
prospective date and withdrew their resignations before the said prospective date, but were, relieved by the
management of the Scooters India Ltd. would be entitled to the relief as Jagdish Chandra Nigam has been
provided, provided they filed the writ petitions within one month from the date of the relieving orders. If they
had filed the writ petition after one month from the date of relieving orders, they would not be entitled for
any relief.

22. With the aforesaid observations, the Special Appeal as well as all the writ petitions are disposed of.”

Judgment/order dated 18.12.2000 challenged by way of filing a S.L.P. having Special Leave Petition (Civil)
No.10352/2001 (M/s. Scooters India Ltd & others versus Jagdish Chandra Nigam) along with other S.L.P.s which
were connected. In the above noted S.L.P. an order dated 12.2.2004 was passed by the Hon’ble Supreme Court which
reads as under:-

“Leave Granted.
For the reasons stated in our order passed today in C.A. No.4098/2002, this appeal is allowed.
The order and judgment under challenge is set aside. There shall be no order as to costs.”

Thus, as per the order passed by the Hon’ble Supreme Court, the S.L.P. filed by M/s. Scooters India Limited was
allowed and judgment and order passed in the case of Special Appeal filed by Sri Jagdish Chandra Nigam was set
aside/S.L.P. filed by Sri Jagdish Chandra Nigam was dismissed.

Moreover order passed by the Hon’ble Supreme Court in Special Leave Petition (Civil) No.10352/2001 (M/s.
Scooters India Ltd & others versus Jagdish Chandra Nigam) based upon order dated 12.2.2004 passed by the Hon’ble
Supreme Court in C.A. No.4098 of 2002 (Bank of India & others Vs. Pale Ram Dhania), reproduced below:-

“1. It is not disputed that the appellant Bank introduced a Voluntary Retirement Scheme, 2000 (herein
referred to as "the Scheme") for its employees which had the approval of its Board of Directors. The Scheme
was operative w.e.f. November 15, 2000 to December 14, 2000 for the employees who sought voluntary
retirement. It is not disputed that the respondent herein who was an employee of the appellant Bank sought
voluntary retirement under the Scheme on November 30, 2000. It is also not disputed that on December 2,
2000 he wrote to the Bank for withdrawal of his application for voluntary retirement. On January 22, 2001,
the appellant Bank accepted the request for voluntary retirement of the respondent. Further, on January 25,
2001, the respondent withdrew the retiral benefits deposited in the Bank in his name as per voluntary
retirement. It appears that the respondent changed his mind after the respondent was relieved from the
employment and he filed a petition under Article 226 of the Constitution challenging the acceptance of his
request for voluntary retirement. A learned Single Judge of the High Court allowed the petition and set aside
the acceptance of the application for voluntary retirement submitted by the respondent. Aggrieved, the
appellants preferred a letters patent appeal which was dismissed. It is against the said judgment, the
appellants are in appeal before us.

2. A Bench of three Judges of this Court in Punjab National Bank v. Virender Kumar Goel , has held that an
employee who sought voluntary retirement and subsequently wrote for its withdrawal but has withdrawn the
amount of retiral benefits as per the Voluntary Retirement Scheme, is not entitled to the withdrawal of his
application for voluntary retirement. It is not disputed that in the present case the respondent herein
withdrew the amount of retiral benefits on January 25, 2001.

3. For the aforesaid reason, this appeal deserves to be allowed. We order accordingly. The order and
Jjudgment under challenge is set aside. There shall be no order as to costs”.

In Review Petition (Civil) No.53 of 2003 arising out of Appeal (Civil) No0.896 of 2002 (Punjab National Bank Versus
Virender Kumar Goel & others), the Hon’ble Supreme Court on 21.1.2004 passed an order. The relevant of order
dated 21.1.2004 reads as under:-

“ILA.NOS. 1-22

These applications have been filed by the State Bank of Patiala for clarification/directions. The ground taken
in these applications is that the State Bank of Patiala is not a nationalised bank. It is hundred per cent a
subsidiary of the State Bank of India. The VRS scheme floated by the State Bank of Patiala is in para-materia
with the scheme floated by the State Bank of India. This Court in the judgment dated 17.12.2002 allowed the
appeals filed by the State Bank of India but nothing has been said about the appeals filed by the State Bank
of Patiala. In the interregnum, a two-Judge Bench of this Court, in which one of us (Sema, J) was a member,
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considered the same question in Civil Appeal No. 2341 of 2003 arising out of Special Leave Petition No.
23530 of 2002 entitled State Bank of Patiala Vs. Jagga Singh, disposed of on 13.3.2003, where this Court
after considering Clause 8 of the scheme floated by the State Bank of Patiala and Clause 7 of the scheme
floated by the State Bank of India, had held that the scheme floated by the State Bank of Patiala is almost
identical of the scheme floated by the State Bank of India. Accordingly, the appeal filed by the State Bank of
Patiala was allowed. Review Petition was also dismissed on 3.12.2003. In view thereof, we clarify that our
direction No.2, allowing the appeals filed by the State Bank of India, would also include the appeals filed by
the State Bank of Patiala. In other words, the appeals filed by the State Bank of Patiala are allowed in terms
of our judgment dated 17.12.2002. 1. A.NOS. 14-15 1.A.No.14 has been filed by an employee of the bank
sought to clarify/modify our order dated 17.12.2002. In this case, admittedly, the benefit of the scheme had
been withdrawn by the applicant on 27.2.2001. The applicant had clearly admitted, in ground E of the
application, withdrawal of the amount so credited in his account, albeit compelling financial constraints.

LA.No.15 has been filed by an employee of the bank for clarification/modification of our order dated
17.12.2002. In para 6 of the application, the applicant admitted that he had withdrawn and utilised the
benefit of the scheme credited in his account.

As noticed in our judgment, having accepted the benefit under the scheme by withdrawing and utilisation
thereof they are not permitted to approbate and reprobate.”

Moreover Sri J.C. Nigam filed a Review Petition (Civil) No.747 of 2004 in C.A. No.1089 of 2004 (J.C. Nigam
Versus M/s. Scooter India Limited & others) before the Hon’ble Supreme Court in which the following order dated
28.4.2004 passed:-

“We do not filed any merit in the review petition and the same is accordingly dismissed.”

Thereafter, Sri J.C. Nigam filed a Curative Petition No.152 of 2008 against order dated 28.4.2004 passed in Review
Petition (Civil) No.747 of 2004 which was dismissed by an order dated 20.1.2009, quoted below:-

“We have perused the petition and the connected papers. In our view, no case is made out within the
parameters indicated in the decision of this Court in Rupa Ashok Hurra Vs. Ashok Hurra & Anr. 2002(4)
SCC 388. Hence, the Curative Petition is dismissed.”

In addition to the above said facts, Hon’ble the Apex Court in the constitution bench in the case of Rupa Ashok
Hurra Versus Ashok Hurra & Anr, reported in 2002(4) SCC 388 held as under:-

“Incidentally, this Court stands out to be an avenue for redressal of grievance not only in its revisional

Jurisdiction as conferred by the Constitution but as a platform and forum for every grievance in the country
and it is on this context Mr.Shanti Bhushan, appearing in support of the some of the petitioners, submitted
that the Supreme Court in its journey for over 50 years has been able to obtain the confidence of the people
of the country, whenever the same is required be it the atrocities of the police or a public grievance
pertaining to a governmental action involving multitudes of problems. It is the Supreme Court, Mr. Shanti
Bhushan contended, where the people feel confident that justice is above all and would be able to obtain
Justice in its true form and sphere and this is beyond all controversies. It has been contended that finality of
the proceeding after an Order of the Supreme Court, there should be, but that does not preclude or said to
preclude this Court from going into the factum of the petition for gross injustice caused by an Order of the
Supreme Court itself under the inherent power being an authority to correct its errors any other view should
not and ought not be allowed to be continued. Needless to record here, however, that review jurisdiction
stand foisted upon this Court in terms of the provisions of the Constitution, as noticed hereinbefore and it is
also well-settled that a second review petition cannot be said to maintainable. Reference maybe made in this
context to a decision of this Court in the case of J.Ranga Swamy v. Govt. of A.P. & Ors. (AIR 1990 SC 535),
wherein this Court in paragraph 3 stated as below :-

"We are clearly of the opinion that these applications are not maintainable. The petitioner, who appeared in
person, referred to the judgment in Antulay's case (1988) 2 SCC 602 : (AIR 1988 SC 1531). We are,
however, of the opinion that the principle of that case is not applicable here. All the points which the
petitioner urged regarding the constitutionality of the Government orders in question as well as the
appointment of respondent instead of petitioner to the post in question had been urged before the Bench,
which heard the civil appeal and writ petitions originally. The petitioner himself stated that he was heard by
the Bench at some length. It is, therefore, clear that the matters were disposed of after a consideration of all
the points urged by the petitioner and the mere fact that the order does not discuss the contentions or give
reasons cannot entitle the petitioner to have what is virtually a second review."

True, due regard shall have to have as regards opinion of the Court in Ranga Swamy (supra), but the
situation presently centres round that in the event of there being any manifest injustice would the doctrine of
ex debito justitiae be said to be having a role to play in sheer passivity or to rise above the ordinary heights
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as it preaches that justice is above all. The second alternative seems to be in consonance with time and
present phase of socio-economic conditions of the society. Manifest justice is curable in nature rather than
incurable and this court would lose its sanctity and thus would belie the expectations of the founding fathers
that justice is above all. There is no manner of doubt that procedural law/procedural justice cannot
overreach the concept of justice and in the event an Order stands out to create manifest injustice, would the
same be allowed to remain in silenco so as to affect the parties perpetually or the concept of justice ought to
activate the Court to find a way out to resolve the erroneous approach to the problem. Mr.Attorney General,
with all the emphasis in his command, though principally agreed that justice of the situation needs to be
looked into and relief be granted if so required but on the same breath submitted that the Court ought to be
careful enough to trade on the path, otherwise the same will open up Pandora's box and thus, if at all, in
rarest of the rare cases the further scrutiny may be made. While it is true that law courts has overburdened
itself 'with the litigation and delay in disposal of matters in the subcontinent is not unknown and in the event
of any further appraisal of the matter by this Court, it would brook on further delay resulting in
consequences which are not far to see but that would by itself not in my view deter this Court from further
appraisal of the matter in the event the same, however, deserve such an additional appraisal The note of
caution sounded by Mr. Attorney as regards opening up of pandora's box strictly speaking, however, though
may be of very practical in nature but the same apparently does not seem to go well with the concept of
Justice as adumbrated in our constitution. True it is, that practicability of the situation needs a serious
consideration more so when this Court could do without it for more than 50 years, which by no stretch of
imagination can be said to be a period not so short. I feel it necessary, however, to add that it is not that we
are not concerned with the consequences of reopening of the issue but the redeeming feature of our justice
delivery system, as is prevalent in the country, is adherence to proper and effective administration of justice
in stricto. In the event there is any affectation of such an administration of justice either by way of infraction
of natural justice or an order being passed wholly without jurisdiction or affectation of public confidence as
regards the doctrine of integrity in the justice delivery system technicality ought not to out-weigh the course
of justice the same being the true effect of the doctrine of ex debito justitiae. The oft quoted statement of law
of Lord Hewart, CJ in R v. Susssex Justices, ex p McCarthy (1924 (1) KB 256) that it is of fundamental
importance that justice should not only be done, should manifestly and undoubtedly be seem to be done had
this doctrine underlined and administered therein. In this context, the decision of the House of Lords in R v.
Bow Street Metropolitan Stipendiary Magistrate and others, ex parte Pinochet Ugarte (No.2) seem to be an
ipoc making decision, wherein public confidence on the judiciary is said to be the basic criteria of the justice
delivery system any act or action even if it a passive one, if erodes or even likely to erode the ethics of
Judiciary, matter needs a further look. Brother Quadri has taken very great pains to formulate the steps to be
taken and the methodology therefor, in the event of there being an infraction of the concept of justice, as
such further dilation would be an unnecessary exercise which I wish to avoid since I have already recorded
my concurrence therewith excepting, however, lastly that curative petitions ought to be treated as a rarity
rather than regular and the appreciation of the Court shall have to be upon proper circumspection having
regard to the three basic features of our justice delivery system to wit, the order being in contravention of the
doctrine of natural justice or without jurisdiction or in the event of there is even a likelihood of public
confidence being shaken by reason of the association or closeness of a judge with the subject matter in
dispute. In my view, it is now time that procedural justice system should give way to the conceptual justice
system and efforts of the law Court ought to be so directed. Gone are the days where implementation of
draconian system of law or interpretation thereof were insisted upon - Flexibility of the law Courts presently
are its greatest virtue and as such justice oriented approach is the need of the day to strive and forge ahead
in the 21st century.”

Thus, from the above said facts and the material on record, as the present industrial dispute stands on the same footing
as of Sri Jagdish Chandra Nigam, so in view of the judgment passed Hon’ble Supreme Court in the case of Sri Jagdish
Chandra Nigam thereafter in Review Petition and Curative Petition, by him which were also dismissed.

Accordingly, preliminary objection taken by learned counsel for respondent are allowed and claim petition filed by
claimant liable to be dismissed.

ORDER

For the foregoing reasons the present industrial dispute is dismissed, workman is not entitled for any relief; and the
reference is answered accordingly.

Lucknow.
06™ May, 2024

Justice ANIL KUMAR, Presiding Officer
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New Delhi, the 28th June, 2024

S.0. 1313.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 34/2012) of the Central Government Industrial Tribunal cum
Labour Court, Lucknow as shown in the Annexure, in the Industrial dispute between the employers in relation to
The Managing Director, Scooters India Ltd., Sarojini Nagar, Lucknow, and Smt. Asha Verma, Worker, which
was received along with soft copy of the award by the Central Government on 27.06.2024.

[No. L-42011/67/2011- IR (DU)]
DILIP KUMAR, Under Secy.

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM- LABOUR COURT, LUCKNOW
PRESENT
JUSTICE ANIL KUMAR
PRESIDING OFFICER
I.D. No.34 of 2012
Ref. No. L-42011/67/2011-IR(DU) dated: 23.01.2012

BETWEEN

Smt. Asha Verma W/o Late Radhey Krishna Verma C/o Kunwar Asit Pratap Singh H.No.569H/336, Prem Nagar
Near Lalita Girls Inter College, Alambagh, Lucknow -

AND
The Managing Director, Scooters India Ltd.,
Sarojini Nagar, Lucknow.
AWARD
Sri V.K. Jaiswal - Counsel for the Applicant/Workman
Sri A.K. Singh & Sri Sharad Shukla- Counsel for the Respondent

On 23.01.2012 appropriate government by order no.L-42011/67/2011-IR (DU) has referred the following dispute to
this Tribunal and accordingly the 1.D. Case No.34 of 2012 (Asha Verma Versus M/s. Scooter India Ltd.) was
registered:-

“Whether the action of the management of Scooter India Ltd., Lucknow in not giving compassionate
appointment to Smt. Asha Verma, wife of deceased workman Late Sh. Radhekrishna Verma and not
considering the application of workman dated 29/11 / 1993 and voluntarily retiring him w.e.f. 11/01/1994
without paying entire pensionery benefits is legal justified? what relief the applicant is entitled to?"

Case of claimant:
On 21.3.2012 on behalf of workman, Statement of Claim filed stating therein the following averments :-

a) The husband of applicant was appointed as semi skilled worker under the opposite party/employer on
08.10.1975 being fully eligible for the post and his Service No. is 2475 and he was initially granted
Grade ‘D’. The applicant/workman started performing his work and duties with all satisfaction of his all
concerned.
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b) All of sudden in the year 1993 a rumors was flown away in the campus of company that Manager of the
respondent is saying that the company is going to be windup within a very short period due to heavy
financial loss and as such employees may take his all service benefits as soon as possible from the
company otherwise company will not responsible for the same. Those employees who will seek his
voluntary retirement under the announced voluntary retirement scheme, they will call back in job/service
on requirement of work on seniority basis.

¢) The husband of applicant believing rumor on 25.11.1993 applied for his voluntary retirement with effect
from 31.03.1994 under the voluntary retirement scheme dated 8.12.1988.

d) A circular dated 6.11.1993 was also circulated by the respondent stating therein that the voluntary
retirement scheme circulated vide circular dated 8.12.1988 will remain suspended with effect from
1.12.1993.

e) The husband of applicant immediately on 29.11.1993 moved an application for withdrawing his
voluntary retirement, which was sought by him with effect from 31.03.1994, then he came to know that
his voluntary retirement has already been accepted by the management of opposite party on the same
date i.e. on which he moved an application on 25.11.1993.

f) The management was fully aware with all things but voluntary retirement of the applicant was accepted
knowingly and with mal intention on the same date when the applicant submitted his VRS application
i.e. on 25.11.1993 only to oust him from the job, therefore the action of the respondent is quite bad in
law and unjust.

g) The applicant applied for voluntary retirement on 25.11.1993 w.e.f. 31.03.1994 but his voluntary
retirement was accepted by the respondent on the same date when he moved his application on
22.11.1993. The management is well known that the VRS circulated vide letter dated 8.12.1988 will
remain suspended w.e.f. 1.12.1993, therefore, action of the respondent in accepting his VRS w.e.f.
25.11.1993 instead of 31.03.1994 is fully illegal, arbitrary and unjust.

h) If the applicant’s voluntary retirement was not accepted w.e.f. 25.11.1993 i.e. on the date when he
moved his application for VRS, his application would be cancelled or rejected by the management of the
respondent as he submitted another application dated 29.11.1993 for withdrawing his voluntary
retirement and thus he would remain in job till attaining his retirement age from the job. In view of this
the respondent may be directed to pay entire salary and other service benefits to the applicant from the
date of his relieve till the date of his retirement.

i) It is provided in the standing orders of the company that the pay will be revised on each 5 years of
employees which has not been done in the matter of the applicant before accepting his VRS. The
company is quietly running till date, therefore his voluntary retirement deserves to be quashed and the
respondent be directed to reinstate the applicant on the post with full salary benefits from the date of
relieve from the job till his date of retirement from the post and pay his entire due salary with 12%
interest to the applicant.

Case of respondent:

On 13.09.2012 the written statement filed on behalf of the respondent M/s. Scooters India Limited taking the
following preliminary objections :-

a)

b)

<)

d)

The matter of dispute does not constitute a valid industrial dispute, as the dispute has not been transformed
into an industrial dispute within the meaning of the terms as defined in Industrial Disputes Act 1947.

The Central Government has not taken facts in cognizance while making a reference to the Tribunal. The
reference is not based on the pleadins of the parties advanced at the conciliation stage, especially the
submissions of the respondent before the Conciliation Officer/Government have been completely ignored,
while making the reference for adjudication. No cause of action arose on the date as mentioned in reference
order as such also on his ground alone, the reference order is bad in the eyes of law.

The Industrial Disputes Act 1947 has been amended vide Industrial Disputes (Amendment) Act, 2010 (Act
No.24 of 2010) and period of limitation has been provided by virtue of Section 2A(3), which is quoted as
below:-

“24(3) The application referred to in sub-section (2) shall be made to the Labour Court or
Tribunal before expiry of three years from the date of discharge, dismissal, retrenchment or
otherwise termination of services as specified in sub-section (1)”

A period of limitation has been provided i.e. three years from the alleged date of termination of services, but
the instant case has arisen after a period of 18 years which is liable to the dismissed on the ground of
limitation alone.
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e)

2

h)

3

k)

)

n)

Even otherwise, the applicant has not raised industrial dispute within reasonable time. The applicant has
raised an industrial dispute regarding his acceptance of Voluntary Retirement very belatedly i.e. after elapse
of more than about 18 years. It is trite law as held by the Apex Court that the dispute must be raised within
reasonable period of time from the cause of action and where the industrial dispute is not raised within
reasonable period of time the Labour Court or Industrial Tribunal should decline to grant any interim relief to
the workman.

The Apex Court in the case of Nedungadi Bank Ltd. Versus K.P. Madhavankutty & others : 2000(84) FLR
673 SC, S.M. Niljakar Vs. Telecom District Manager, Karnataka:2003(97) FLR 608 SC, Manager R.B.I. Vs.
Gopinath Sharma : 2006 FLR (110) FLR 803 SC has already held that the dispute must be raised within
reasonable period of time from the cause of action and a dispute which is state could not be subject matter of
reference.

The present reference is highly belated, inasmuch as it is made after more than eighteen years from the
alleged date of cause of action. The instant delay caused prejudice to the respondent since the management
not presumed to preserve the relevant record for such a long period.

It is settled law of the land that the person who is approaching this Tribunal should come with clean hand but
in the instant matter, the applicant has concealed the actual material facts which are very necessary for the
purposes of the adjudication of present matter of dispute, if any, as such also the reference is not
maintainable before this Tribunal and accordingly deserves to be rejected.

Earlier the applicant had raised an industrial dispute under the provisions of Section 2A of the U.P. Industrial
Disputes Act before the validly appointed conciliation officer. The conciliation officer on its turn called
upon the parties for hearing and after conducting the necessary proceedings, the aforementioned application
had been rejected by the competent authority.

The husband of applicant preferred a Writ Petition No.6099 (SS) of 1999 (Daya Shanker Singh & another
Vs. Scooters India Limited & others) along with some other ex-employees of the Company before the
Hon’ble High Court, Lucknow Bench, Lucknow challenging the order passed by the competent authority and
the Hon’ble High Court had been pleased to dismiss the aforesaid writ petition including bunch of writ
petitions bearing W.P.No0.2146 (SS) of 2000, W.P.N0.6654 (SS) of 1999, W.P. No0.2620 (SS) of 2000, W.P.
No.1625 (SS) of 2000, W.P. No.1745 (SS) of 2000, W.P. No.1644 (SS) of 2000, W.P. No.1635 (SS) of 2000
& W.P. No.1624 (SS) of 2000 vide judgment and order dated 8.2.2006 after holding that there is no dispute
that the petitioners themselves had approached the scheme and had accepted all the benefits and after
accepting all the benefits, after a lapse of long time, had tried to raise this dispute. Further the Hon’ble Court
has held that the Conciliation Officer, in these circumstances for sufficient reasons disallowed the application
of the petitioners.

A Review Petition No.74 of 2006 was also filed by the applicant which has also been dismissed by the
Hon’ble High Court, Lucknow Bench, Lucknow vide its judgment and order dated 13.5.2008. Thus it is
clear that the matter has already been adjudicated upon by the competent court of law and these facts have
not been disclosed by the applicant in their written statement, which amounts to concealment of facts and the
instant application is liable to be dismissed on this ground alone.

An identical situated employee had also preferred a Writ Petition No.1165(SS) of 1994:Jagdish Chandra
Nigam Versus M/s. Scooters India Limited before the Hon’ble High Court, Lucknow Bench, Lucknow
challenging the action of the management in accepting the application for voluntary retirement, which has
been dismissed by means of detail judgment and order dated 9.1.1997.

Being aggrieved from the aforesaid judgment and order dated 9.1.1997, Special Appeal No0.48 (SB) of 1997
was preferred before the Division Bench of the Hon’ble High Court, Lucknow Bench, Lucknow and after
conducting the necessary proceedings, the Hon’ble Division Bench of the Hon’ble High Court decided the
said special appeal by means of judgment and order dated 18.12.2000 and set aside the judgment and order
passed by the Single Judge to the extent that in case of the appellant/petitioner deposits the entire amount
which he has received through cheque dated 12.3.1994 alongwith interest at the rate of 12% with respondent
company as well as other benefits which might have been given to the appellant within four weeks from the
production of certified copy of the order, the appellant will be reinstated in service.

The management preferred Special Leave Petition challenging the judgment and order dated 18.12.2000
before the Hon’ble Supreme Court of India, which was letter on converted into Civil Appeal No.1089 of
2004:M/s. Scooters India Limtied & others Vs. Jagdish Chandra Nigam which was allowed by means of the
judgment and order dated 12.2.2004 and the judgment and order dated 18.12.2000 rendered by the Division
Bench of the High Court, Lucknow Bench, Lucknow has been set aside.
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o) Being aggrieved from the judgment and order dated 12.2.2004, Sri Jagdish Chandra Nigam had preferred a
Review Petition No.747 of 2004: J.C. Nigam Vs. M/s. Scooters India Limited, which has also been
dismissed by the Hon’ble Supreme Court of India vide its judgment and order dated 28.4.2004. Sri Nigam
also preferred a Curative Petition No.152 of 2008 and the same has also been dismissed by the Constitution
Bench of Hon’ble Supreme Court vide its judgment and order dated 21.1.2009. Thus it is crystal clear that
the matter in dispute has already been decided by the competent court of law and now nothing remains to be
adjudicated upon by this Tribunal.

p) It is crystal clear that the principles of res-judicata applies into the matter and accordingly the reference is
liable to be rejected, out rightly without going into the merit of the case.

Accordingly, it has been prayed by respondent that the present industrial dispute may be dismissed being devoid of
any merit.

Thereafter documents, evidences etc. had been exchanged between the parties. Sri Sharad Kumar Shukla, Learned
Counsel for the respondent submits that the preliminary objections taken by them may be considered first and
thereafter the matter be heard on merits.

Finding & conclusion on the Preliminary Objections:

I have heard Sri V.K. Jaiswal, learned counsel for claimant and Sri Sharad Kumar Shukla and Sri A.K. Singh, learned
counsel for the respondent.

It is not in dispute between the parties that Late Sh. Radhekrishna Verma- husband of applicant/workman was
appointed as semi skilled worker in establishment known as Scooter India Limited on 08.10.1975, Grade-D having
service No. 2475. Scooter India Limited floated a scheme known as Voluntary Retirement (hereinafter referred to as
‘VRS’).

On 25.11.1993 applicant submitted an application for opting VRS and the same was accepted by the respondent on
25.11.1993 and his date of release under the said scheme was notified as 31.11.1993 and consequently applicant was
voluntary retired from service under the Scheme with all consequential benefits and the same were received by him.

Meanwhile on 6.11.1993 a circular was issued which reads as under:-
“Sub:  Voluntary Retirement Scheme — suspension thereof

The Voluntary retirement scheme circulated vide circular no.SIL/PER/NC-63/88 dated 8.12.88 for the
employees of the Company will remain suspended w.e.f.1.12.1993.”

So a letter/representation dated 29.11.1993, submitted by applicant for withdrawal/rejection of his application dated
25.11.1993 for voluntary retirement from services on the ground mentioned therein.

From the material on record the position which emerges out that initially aggrieved by the action of the respondent
thereby not considering application of the workman/applicant dated 29.11.1993 for rejecting/withdrawing acceptance
of voluntary retirement by him under the scheme known as Voluntary Retirement Scheme, he raised a industrial
dispute under Section 2-A of Industrial Disputes Act which rejected by the Conciliation Officer.

Aggrieved by the said facts, the workman/applicant along with other similarly situated employees filed a Writ Petition
no. 6099 (SS) of 1999 (Daya Shanker Singh & others Versus M/s. Scooter India Limited & others).

The said writ petition was heard by the Hon’ble High Court along with leading Writ Petition No.2146 (SS) of 2000
(S.V. Jaiswal Versus M/s. Scooter India Limited & others).

By means of order dated 8.2.2006 the Hon’ble High Court dismissed the Writ Petition No.2146 (SS) of 2000 along
with other connected writ petitions including the Writ Petition No.6099 (SS) of 1999, the relevant portion, quoted
below:-

“The question whether voluntary retirement would come under the definition of retrenchment or compulsory
retirement or not, was considered in a number of cases which have been relied upon by the learned counsel
appearing on behalf of the opposite party, one main of them has been reported in 1997(2), UPLBEC 1262,
Jagdish Chand Nigam Vs. Scooter India Limited.

In similar circumstances, the petitioners had taken voluntary retivement. The Bench of this court observed
that the petitioner had occupied offer of his premature retirement, in order to receive the compensation, for
the last tenure of service offered by the respondents. The offer made by the employers was accepted by the
employees. The benefits provided by the respondents under this scheme were accepted by the petitioner.
Since the workman had accepted the scheme and himself had opted to retire under this scheme, he cannot be
allowed to approbate or reprobate. In the present case of the petitioner, the employees had accepted all
benefits under the Voluntary Retirement Scheme, so they cannot retract from the obligations and exercise
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their right, integrally connected with the performance of the obligations under the Voluntary Retirement
Scheme.

In view of the above facts and in view of the principles of law laid down in the above noted case and after
accepting offer of huge incentive, they now cannot withdraw their resignation and if their services had come
to an end on account of it, they cannot be allowed to raise it in this manner as their grievance. The Hon ble
Apex Court in Special Leave Petition affirmed this judgment. The same principles were laid down by the
Hon’ble Apex Court in another case reported in 2004(100) FLR 648, Punjab National Bank Vs. Virendra
Kumar Goel and others and AIR 2003 SC 858, Bank of India with other banks Vs. Virendra Kumar Goel and
others, wherein it was laid down that retirement was to take effect only after the request was accepted. Such
scheme is only an intimation to offer which can be withdrawn before it is accepted contractual bar created
under the scheme to withdraw the request once made by employees cannot be made.

In the present case there is no dispute that the petitioners themselves had approached the scheme and had
accepted all the benefits and after accepting all the benefits, after a lapse of long time, had tried to raise this
dispute. The Conciliation Officer, in these circumstances for sufficient reasons allowed the application of
the petitioners.

1 find no merit in these writ petitions. They are fit to be dismissed and are accordingly dismissed with costs.”

Against order dated 8.2.2006 Sri Daya Shankar Singh & others filed a Review Petition No.74 of 2006 (Daya Shankar
Singh & others Vs. M/s. Scooter India Limited & others) which too was dismissed by means of order dated 13.5.2008
which is quoted below:-

“There appears no error apparent at the face of record. The review petition is dismissed. No order as to
costs.”

However, above said facts have been concealed by applicant while filing the present 1.D. Case with oblique motive
and purpose.

As such, it is rightly submitted on behalf of respondent that present case on the same relief in respect to which earlier
claimant’s case u/s 2A of the Act was rejected, is barred by the principle of res-judicata.

Further, one Sri Jagdish Chandra Nigam whose case was identical to the case of claimant, filed a Special Appeal
No.48 (SB) of 1997, allowed by means of judgment and order dated 18.12.2000 (reported in 2000CJ(AlL) 309), the
relevant portion, quoted below:-

“18. The appeal is allowed. The judgment and order passed by the Hon'ble the single Judge is set aside to
the extent, the observations made in the foregoing paragraph of this judgment. But we provide that in case
the appellant deposits the entire amount which he has received through cheque dated March 12, 1994
alongwith interest at the rate of 12% with Scooters India Limited, as well as other benefits which might have
been given to the appellant within four weeks from the date of production of the certified copy of this order,
the appellant will be reinstated in service. But considering the facts and circumstances of the case, we
further provide that the appellant will not be entitled for payment of back wages.

19. As far as the case of the petitioners of other writ petitions are concerned, the fact of those writ petitioners
are not exactly identical to the facts which have been indicated in the present Special Appeal. But as this
Court has decided the present Special Appeal more or less on same propositions of law although the fact
might be different, we heard the arguments of the learned counsel for the parties in all the writ petitions
alongwith special appeal, which are connected with this special appeal as well.

20. As we have already indicated that those employees who withdrew their application for voluntary
retirement before the prospective date mentioned in the original application for voluntary retirement, shall
he entitled for the relief. But those persons, who have not withdrawn their voluntary retirement before the
prospective date, would not be entitled for any relief.

21. We further provide that those petitioners, who opted for the Voluntary Retirement Scheme from a
prospective date and withdrew their resignations before the said prospective date, but were, relieved by the
management of the Scooters India Ltd. would be entitled to the relief as Jagdish Chandra Nigam has been
provided, provided they filed the writ petitions within one month from the date of the relieving orders. If they
had filed the writ petition after one month from the date of relieving orders, they would not be entitled for
any relief.

22. With the aforesaid observations, the Special Appeal as well as all the writ petitions are disposed of.”

Judgment/order dated 18.12.2000 challenged by way of filing a S.L.P. having Special Leave Petition (Civil)
No.10352/2001 (M/s. Scooters India Ltd & others versus Jagdish Chandra Nigam) along with other S.L.P.s which
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were connected. In the above noted S.L.P. an order dated 12.2.2004 was passed by the Hon’ble Supreme Court which
reads as under:-

“Leave Granted.
For the reasons stated in our order passed today in C.A. No.4098/2002, this appeal is allowed.
The order and judgment under challenge is set aside. There shall be no order as to costs.”

Thus, as per the order passed by the Hon’ble Supreme Court, the S.L.P. filed by M/s. Scooters India Limited was
allowed and judgment and order passed in the case of Special Appeal filed by Sri Jagdish Chandra Nigam was set
aside/S.L.P. filed by Sri Jagdish Chandra Nigam was dismissed.

Moreover order passed by the Hon’ble Supreme Court in Special Leave Petition (Civil) No.10352/2001 (M/s.
Scooters India Ltd & others versus Jagdish Chandra Nigam) based upon order dated 12.2.2004 passed by the Hon’ble
Supreme Court in C.A. No.4098 of 2002 (Bank of India & others Vs. Pale Ram Dhania), reproduced below:-

“l1. It is not disputed that the appellant Bank introduced a Voluntary Retirement Scheme, 2000 (herein
referred to as "the Scheme") for its employees which had the approval of its Board of Directors. The Scheme
was operative w.e.f. November 15, 2000 to December 14, 2000 for the employees who sought voluntary
retirement. It is not disputed that the respondent herein who was an employee of the appellant Bank sought
voluntary retirement under the Scheme on November 30, 2000. It is also not disputed that on December 2,
2000 he wrote to the Bank for withdrawal of his application for voluntary retirement. On January 22, 2001,
the appellant Bank accepted the request for voluntary retirement of the respondent. Further, on January 25,
2001, the respondent withdrew the retiral benefits deposited in the Bank in his name as per voluntary
retirement. It appears that the respondent changed his mind after the respondent was relieved from the
employment and he filed a petition under Article 226 of the Constitution challenging the acceptance of his
request for voluntary retirement. A learned Single Judge of the High Court allowed the petition and set aside
the acceptance of the application for voluntary retirement submitted by the respondent. Aggrieved, the
appellants preferred a letters patent appeal which was dismissed. It is against the said judgment, the
appellants are in appeal before us.

2. A Bench of three Judges of this Court in Punjab National Bank v. Virender Kumar Goel , has held that an
employee who sought voluntary retirement and subsequently wrote for its withdrawal but has withdrawn the
amount of retiral benefits as per the Voluntary Retirement Scheme, is not entitled to the withdrawal of his
application for voluntary retirement. It is not disputed that in the present case the respondent herein
withdrew the amount of retiral benefits on January 25, 2001.

3. For the aforesaid reason, this appeal deserves to be allowed. We order accordingly. The order and
Jjudgment under challenge is set aside. There shall be no order as to costs”.

In Review Petition (Civil) No.53 of 2003 arising out of Appeal (Civil) No.896 of 2002 (Punjab National Bank Versus
Virender Kumar Goel & others), the Hon’ble Supreme Court on 21.1.2004 passed an order. The relevant of order
dated 21.1.2004 reads as under:-

“ILA.NOS. 1-22

These applications have been filed by the State Bank of Patiala for clarification/directions. The ground taken
in these applications is that the State Bank of Patiala is not a nationalised bank. It is hundred per cent a
subsidiary of the State Bank of India. The VRS scheme floated by the State Bank of Patiala is in para-materia
with the scheme floated by the State Bank of India. This Court in the judgment dated 17.12.2002 allowed the
appeals filed by the State Bank of India but nothing has been said about the appeals filed by the State Bank
of Patiala. In the interregnum, a two-Judge Bench of this Court, in which one of us (Sema, J) was a member,
considered the same question in Civil Appeal No. 2341 of 2003 arising out of Special Leave Petition No.
23530 of 2002 entitled State Bank of Patiala Vs. Jagga Singh, disposed of on 13.3.2003, where this Court
after considering Clause 8 of the scheme floated by the State Bank of Patiala and Clause 7 of the scheme
floated by the State Bank of India, had held that the scheme floated by the State Bank of Patiala is almost
identical of the scheme floated by the State Bank of India. Accordingly, the appeal filed by the State Bank of
Patiala was allowed. Review Petition was also dismissed on 3.12.2003. In view thereof, we clarify that our
direction No.2, allowing the appeals filed by the State Bank of India, would also include the appeals filed by
the State Bank of Patiala. In other words, the appeals filed by the State Bank of Patiala are allowed in terms
of our judgment dated 17.12.2002. 1.A.NOS. 14-15 1.A.No.14 has been filed by an employee of the bank
sought to clarify/modify our order dated 17.12.2002. In this case, admittedly, the benefit of the scheme had
been withdrawn by the applicant on 27.2.2001. The applicant had clearly admitted, in ground E of the
application, withdrawal of the amount so credited in his account, albeit compelling financial constraints.
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LA.No.15 has been filed by an employee of the bank for clarification/modification of our order dated
17.12.2002. In para 6 of the application, the applicant admitted that he had withdrawn and utilised the
benefit of the scheme credited in his account.

As noticed in our judgment, having accepted the benefit under the scheme by withdrawing and utilisation
thereof they are not permitted to approbate and reprobate.”

Moreover Sri J.C. Nigam filed a Review Petition (Civil) No.747 of 2004 in C.A. No.1089 of 2004 (J.C. Nigam
Versus M/s. Scooter India Limited & others) before the Hon’ble Supreme Court in which the following order dated
28.4.2004 passed:-

“We do not filed any merit in the review petition and the same is accordingly dismissed.”

Thereafter, Sri J.C. Nigam filed a Curative Petition No.152 of 2008 against order dated 28.4.2004 passed in Review
Petition (Civil) No.747 of 2004 which was dismissed by an order dated 20.1.2009, quoted below:-

“We have perused the petition and the connected papers. In our view, no case is made out within the
parameters indicated in the decision of this Court in Rupa Ashok Hurra Vs. Ashok Hurra & Anr. 2002(4)
SCC 388. Hence, the Curative Petition is dismissed.”

In addition to the above said facts, Hon’ble the Apex Court in the constitution bench in the case of Rupa Ashok
Hurra Versus Ashok Hurra & Anr, reported in 2002(4) SCC 388 held as under:-

“Incidentally, this Court stands out to be an avenue for redressal of grievance not only in its revisional

Jurisdiction as conferred by the Constitution but as a platform and forum for every grievance in the country
and it is on this context Mr.Shanti Bhushan, appearing in support of the some of the petitioners, submitted
that the Supreme Court in its journey for over 50 years has been able to obtain the confidence of the people
of the country, whenever the same is required be it the atrocities of the police or a public grievance
pertaining to a governmental action involving multitudes of problems. It is the Supreme Court, Mr. Shanti
Bhushan contended, where the people feel confident that justice is above all and would be able to obtain
Justice in its true form and sphere and this is beyond all controversies. It has been contended that finality of
the proceeding after an Order of the Supreme Court, there should be, but that does not preclude or said to
preclude this Court from going into the factum of the petition for gross injustice caused by an Order of the
Supreme Court itself under the inherent power being an authority to correct its errors any other view should
not and ought not be allowed to be continued. Needless to record here, however, that review jurisdiction
stand foisted upon this Court in terms of the provisions of the Constitution, as noticed hereinbefore and it is
also well-settled that a second review petition cannot be said to maintainable. Reference maybe made in this
context to a decision of this Court in the case of J.Ranga Swamy v. Govt. of A.P. & Ors. (AIR 1990 SC 535),
wherein this Court in paragraph 3 stated as below :-

"We are clearly of the opinion that these applications are not maintainable. The petitioner, who appeared in
person, referred to the judgment in Antulay's case (1988) 2 SCC 602 : (AIR 1988 SC 1531). We are,
however, of the opinion that the principle of that case is not applicable here. All the points which the
petitioner urged regarding the constitutionality of the Government orders in question as well as the
appointment of respondent instead of petitioner to the post in question had been urged before the Bench,
which heard the civil appeal and writ petitions originally. The petitioner himself stated that he was heard by
the Bench at some length. It is, therefore, clear that the matters were disposed of after a consideration of all
the points urged by the petitioner and the mere fact that the order does not discuss the contentions or give
reasons cannot entitle the petitioner to have what is virtually a second review."

True, due regard shall have to have as regards opinion of the Court in Ranga Swamy (supra), but the
situation presently centres round that in the event of there being any manifest injustice would the doctrine of
ex debito justitiae be said to be having a role to play in sheer passivity or to rise above the ordinary heights
as it preaches that justice is above all. The second alternative seems to be in consonance with time and
present phase of socio-economic conditions of the society. Manifest justice is curable in nature rather than
incurable and this court would lose its sanctity and thus would belie the expectations of the founding fathers
that justice is above all. There is no manner of doubt that procedural law/procedural justice cannot
overreach the concept of justice and in the event an Order stands out to create manifest injustice, would the
same be allowed to remain in silenco so as to affect the parties perpetually or the concept of justice ought to
activate the Court to find a way out to resolve the erroneous approach to the problem. Mr.Attorney General,
with all the emphasis in his command, though principally agreed that justice of the situation needs to be
looked into and relief be granted if so required but on the same breath submitted that the Court ought to be
careful enough to trade on the path, otherwise the same will open up Pandora's box and thus, if at all, in
rarest of the rare cases the further scrutiny may be made. While it is true that law courts has overburdened
itself with the litigation and delay in disposal of matters in the subcontinent is not unknown and in the event
of any further appraisal of the matter by this Court, it would brook on further delay resulting in
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consequences which are not far to see but that would by itself not in my view deter this Court from further
appraisal of the matter in the event the same, however, deserve such an additional appraisal The note of
caution sounded by Mr. Attorney as regards opening up of pandora's box strictly speaking, however, though
may be of very practical in nature but the same apparently does not seem to go well with the concept of
Justice as adumbrated in our constitution. True it is, that practicability of the situation needs a serious
consideration more so when this Court could do without it for more than 50 years, which by no stretch of
imagination can be said to be a period not so short. I feel it necessary, however, to add that it is not that we
are not concerned with the consequences of reopening of the issue but the redeeming feature of our justice
delivery system, as is prevalent in the country, is adherence to proper and effective administration of justice
in stricto. In the event there is any affectation of such an administration of justice either by way of infraction
of natural justice or an order being passed wholly without jurisdiction or affectation of public confidence as
regards the doctrine of integrity in the justice delivery system technicality ought not to out-weigh the course
of justice the same being the true effect of the doctrine of ex debito justitiae. The oft quoted statement of law
of Lord Hewart, CJ in R v. Susssex Justices, ex p McCarthy (1924 (1) KB 256) that it is of fundamental
importance that justice should not only be done, should manifestly and undoubtedly be seem to be done had
this doctrine underlined and administered therein. In this context, the decision of the House of Lords in R v.
Bow Street Metropolitan Stipendiary Magistrate and others, ex parte Pinochet Ugarte (No.2) seem to be an
ipoc making decision, wherein public confidence on the judiciary is said to be the basic criteria of the justice
delivery system any act or action even if it a passive one, if erodes or even likely to erode the ethics of
Judiciary, matter needs a further look. Brother Quadri has taken very great pains to formulate the steps to be
taken and the methodology therefor, in the event of there being an infraction of the concept of justice, as
such further dilation would be an unnecessary exercise which I wish to avoid since I have already recorded
my concurrence therewith excepting, however, lastly that curative petitions ought to be treated as a rarity
rather than regular and the appreciation of the Court shall have to be upon proper circumspection having
regard to the three basic features of our justice delivery system to wit, the order being in contravention of the
doctrine of natural justice or without jurisdiction or in the event of there is even a likelihood of public
confidence being shaken by reason of the association or closeness of a judge with the subject matter in
dispute. In my view, it is now time that procedural justice system should give way to the conceptual justice
system and efforts of the law Court ought to be so directed. Gone are the days where implementation of
draconian system of law or interpretation thereof were insisted upon - Flexibility of the law Courts presently
are its greatest virtue and as such justice oriented approach is the need of the day to strive and forge ahead
in the 21st century.”

Thus, from the above said facts and the material on record, as the present industrial dispute stands on the same footing
as of Sri Jagdish Chandra Nigam, so in view of the judgment passed Hon’ble Supreme Court in the case of Sri Jagdish
Chandra Nigam thereafter in Review Petition and Curative Petition, by him which were also dismissed.

Accordingly, preliminary objection taken by learned counsel for respondent are allowed and claim petition filed by
claimant liable to be dismissed.

ORDER

For the foregoing reasons the present industrial dispute is dismissed, workman is not entitled for any relief, and the
reference is answered accordingly.

Lucknow.
06™ May, 2024
Justice ANIL KUMAR, Presiding Officer

e fawelt, 28 S, 2024
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New Delhi, the 28th June, 2024

S.0. 1314.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 19/2012) of the Central Government Industrial Tribunal cum
Labour Court, Lucknow as shown in the Annexure, in the Industrial dispute between the employers in relation to
The Managing Director, Scooters India Ltd., Sarojini Nagar, Lucknow, and Shri Subhash Chandra
Sharma,Worker, which was received along with soft copy of the award by the Central Government on 27.06.2024.

[No. L-42011/134/2011- IR (DU)]
DILIP KUMAR, Under Secy.

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM- LABOUR COURT, LUCKNOW
PRESENT
JUSTICE ANIL KUMAR
PRESIDING OFFICER
L.D. No. 19/2012
Ref. No. 1L-42011/134/2011-IR(DU) dated: 04.01.2012
BETWEEN

Sri Subhash Chandra Sharma S/O Ram Bharose Sharma R/O 212,Chandra Shekher Azad Nagar(Darogakhera)
Po- Aurawan

Lucknow (UP)
AND
Managing Director, Scooters India Ltd.,
Sarojini Nagar, Lucknow (UP)
AWARD
Sri V.K. Jaiswal - Counsel for the Applicant/Workman
Sri A.K. Singh & Sri Sharad Shukla- Counsel for the Respondent

On 04.01.2012 appropriate government by order no.L-42011/134/2011-IR (DU) has referred the following dispute to
this Tribunal and accordingly the I.D. Case No.19 of 2012 (Subhash Chandra Sharma vs. M/s. Scooter India Ltd.) was
registered:-

“Whether the action of the management of Scooters India Ltd., Lucknow in not considering the application
of workman Sri Subhash Chandra Sharma S/O R. B. Sharma, Grade ‘D’ dated 02.12.1993 and voluntarily
retiring him w.e.f. 31.12.1993 without paying entire pensionery benefits, is legal and justified? What relief
the workman is entitled to?”

Case of claimant:
On 26.3.2012 on behalf of workman, Statement of Claim filed stating therein the following averments :-

a) The applicant was appointed as semi skilled worker under the opposite party/employer on 27.10.1976
being fully eligible for the post and his Service No. is 3624 and he was initially granted Grade ‘D’. The
applicant/workman started performing his work and duties with all satisfaction of his all concerned.

b) All of sudden in the year 1993 a rumors was flown away in the campus of company that Manager of the
respondent is saying that the company is going to be windup within a very short period due to heavy
financial loss and as such employees may take his all service benefits as soon as possible from the
company otherwise company will not responsible for the same. Those employees who will seek his
voluntary retirement under the announced voluntary retirement scheme, they will call back in job/service
on requirement of work on seniority basis.

c¢) The applicant believing rumor on 30.11.1993 applied for his voluntary retirement with effect from
31.3.1994 under the voluntary retirement scheme dated 8.12.1988.

d) A circular dated 6.11.1993 was also circulated by the respondent stating therein that the voluntary
retirement scheme circulated vide circular dated 8.12.1988 will remain suspended with effect from
1.12.1993.
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e) The applicant immediately on 02.12.1993 moved an application for withdrawing his voluntary
retirement, which was sought by him with effect from 31.03.1994, then he came to know that his
voluntary retirement has already been accepted by the management of opposite party on the same date
i.e. on which he moved an application on 03.12.1993.

f) The management was fully aware with all things but voluntary retirement of the applicant was accepted
knowingly and with mal intention on the same date when the applicant submitted his VRS application
i.e. on 30.11.1993 only to oust him from the job, therefore the action of the respondent is quite bad in
law and unjust.

g) The applicant applied for voluntary retirement on 30.11.1993 w.e.f. 31.03.1994 but his voluntary
retirement was accepted by the respondent on the same date when he moved his application on
30.11.1993. The management is well known that the VRS circulated vide letter dated 8.12.1988 will
remain suspended w.e.f. 1.12.1993, therefore, action of the respondent in accepting his VRS w.e.f.
30.11.1993 instead of 31.03.1994 is fully illegal, arbitrary and unjust.

h) If the applicant’s voluntary retirement was not accepted w.e.f. 30.11.1993 i.e. on the date when he
moved his application for VRS, his application would be cancelled or rejected by the management of the
respondent as he submitted another application dated 02.12.1993 for withdrawing his voluntary
retirement and thus he would remain in job till attaining his retirement age from the job. In view of this
the respondent may be directed to pay entire salary and other service benefits to the applicant from the
date of his relieve till the date of his retirement.

i) It is provided in the standing orders of the company that the pay will be revised on each 5 years of
employees which has not been done in the matter of the applicant before accepting his VRS. The
company is quietly running till date, therefore his voluntary retirement deserves to be quashed and the
respondent be directed to reinstate the applicant on the post with full salary benefits from the date of
relieve from the job till his date of retirement from the post and pay his entire due salary with 12%
interest to the applicant.

Case of respondent:

On 5.9.2012 the written statement filed on behalf of the respondent M/s. Scooters India Limited taking the following
preliminary objections :-

a)

b)

d)

e)

The matter of dispute does not constitute a valid industrial dispute, as the dispute has not been transformed
into an industrial dispute within the meaning of the terms as defined in Industrial Disputes Act 1947.

The Central Government has not taken facts in cognizance while making a reference to the Tribunal. The
reference is not based on the pleadins of the parties advanced at the conciliation stage, especially the
submissions of the respondent before the Conciliation Officer/Government have been completely ignored,
while making the reference for adjudication. No cause of action arose on the date as mentioned in reference
order as such also on his ground alone, the reference order is bad in the eyes of law.

The Industrial Disputes Act 1947 has been amended vide Industrial Disputes (Amendment) Act, 2010 (Act
No.24 of 2010) and period of limitation has been provided by virtue of Section 2A(3), which is quoted as
below:-

“2A4(3) The application referred to in sub-section (2) shall be made to the Labour Court or
Tribunal before expiry of three years from the date of discharge, dismissal, retrenchment or
otherwise termination of services as specified in sub-section (1)”

A period of limitation has been provided i.e. three years from the alleged date of termination of services, but
the instant case has arisen after a period of 18 years which is liable to the dismissed on the ground of
limitation alone.

Even otherwise, the applicant has not raised industrial dispute within reasonable time. The applicant has
raised an industrial dispute regarding his acceptance of Voluntary Retirement very belatedly i.e. after elapse
of more than about 18 years. It is trite law as held by the Apex Court that the dispute must be raised within
reasonable period of time from the cause of action and where the industrial dispute is not raised within
reasonable period of time the Labour Court or Industrial Tribunal should decline to grant any interim relief to
the workman.

The Apex Court in the case of Nedungadi Bank Ltd. Versus K.P. Madhavankutty & others : 2000(84) FLR
673 SC, S.M. Niljakar Vs. Telecom District Manager, Karnataka:2003(97) FLR 608 SC, Manager R.B.I. Vs.
Gopinath Sharma : 2006 FLR (110) FLR 803 SC has already held that the dispute must be raised within
reasonable period of time from the cause of action and a dispute which is state could not be subject matter of
reference.
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g) The present reference is highly belated, inasmuch as it is made after more than eighteen years from the
alleged date of cause of action. The instant delay caused prejudice to the respondent since the management
not presumed to preserve the relevant record for such a long period.

h) It is settled law of the land that the person who is approaching this Tribunal should come with clean hand but
in the instant matter, the applicant has concealed the actual material facts which are very necessary for the
purposes of the adjudication of present matter of dispute, if any, as such also the reference is not
maintainable before this Tribunal and accordingly deserves to be rejected.

i)  Earlier the applicant had raised an industrial dispute under the provisions of Section 2A of the U.P. Industrial
Disputes Act before the validly appointed conciliation officer. The conciliation officer on its turn called
upon the parties for hearing and after conducting the necessary proceedings, the aforementioned application
had been rejected by the competent authority.

j)  The applicant preferred a Writ Petition No. 1624 (SS) of 2000 (Mohan Singh & another Vs. Scooters India
Limited & others) along with some other ex-employees of the Company before the Hon’ble High Court,
Lucknow Bench, Lucknow challenging the order passed by the competent authority and the Hon’ble High
Court had been pleased to dismiss the aforesaid writ petition including bunch of writ petitions bearing
W.P.No.2146 (SS) of 2000, W.P.No0.6654 (SS) of 1999, W.P. N0.2620 (SS) of 2000, W.P. No.1625 (SS) of
2000, W.P. No.1745 (SS) of 2000, W.P. No.1644 (SS) of 2000, W.P. No.1635 (SS) of 2000 & W.P. No.1624
(SS) 0f 2000 vide judgment and order dated 8.2.2006 after holding that there is no dispute that the petitioners
themselves had approached the scheme and had accepted all the benefits and after accepting all the benefits,
after a lapse of long time, had tried to raise this dispute. Further the Hon’ble Court has held that the
Conciliation Officer, in these circumstances for sufficient reasons disallowed the application of the
petitioners.

k) A Review Petition No.75 of 2006 was also filed by the applicant which has also been dismissed by the
Hon’ble High Court, Lucknow Bench, Lucknow vide its judgment and order dated 13.5.2008. Thus it is
clear that the matter has already been adjudicated upon by the competent court of law and these facts have
not been disclosed by the applicant in their written statement, which amounts to concealment of facts and the
instant application is liable to be dismissed on this ground alone.

1) An identical situated employee had also preferred a Writ Petition No.1165(SS) of 1994:Jagdish Chandra
Nigam Versus M/s. Scooters India Limited before the Hon’ble High Court, Lucknow Bench, Lucknow
challenging the action of the management in accepting the application for voluntary retirement, which has
been dismissed by means of detail judgment and order dated 9.1.1997.

m) Being aggrieved from the aforesaid judgment and order dated 9.1.1997, Special Appeal No.48 (SB) of 1997
was preferred before the Division Bench of the Hon’ble High Court, Lucknow Bench, Lucknow and after
conducting the necessary proceedings, the Hon’ble Division Bench of the Hon’ble High Court decided the
said special appeal by means of judgment and order dated 18.12.2000 and set aside the judgment and order
passed by the Single Judge to the extent that in case of the appellant/petitioner deposits the entire amount
which he has received through cheque dated 12.3.1994 alongwith interest at the rate of 12% with respondent
company as well as other benefits which might have been given to the appellant within four weeks from the
production of certified copy of the order, the appellant will be reinstated in service.

n) The management preferred Special Leave Petition challenging the judgment and order dated 18.12.2000
before the Hon’ble Supreme Court of India, which was letter on converted into Civil Appeal No.1089 of
2004:M/s. Scooters India Limited & others Vs. Jagdish Chandra Nigam which was allowed by means of the
judgment and order dated 12.2.2004 and the judgment and order dated 18.12.2000 rendered by the Division
Bench of the High Court, Lucknow Bench, Lucknow has been set aside.

0) Being aggrieved from the judgment and order dated 12.2.2004, Sri Jagdish Chandra Nigam had preferred a
Review Petition No.747 of 2004: J.C. Nigam Vs. M/s. Scooters India Limited, which has also been
dismissed by the Hon’ble Supreme Court of India vide its judgment and order dated 28.4.2004. Sri Nigam
also preferred a Curative Petition No.152 of 2008 and the same has also been dismissed by the Constitution
Bench of Hon’ble Supreme Court vide its judgment and order dated 21.1.2009. Thus it is crystal clear that
the matter in dispute has already been decided by the competent court of law and now nothing remains to be
adjudicated upon by this Tribunal.

p) It is crystal clear that the principles of res-judicata applies into the matter and accordingly the reference is
liable to be rejected, out rightly without going into the merit of the case.

Accordingly, it has been prayed by respondent that the present industrial dispute may be dismissed being devoid of
any merit.
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Thereafter documents, evidences etc. had been exchanged between the parties. Sri Sharad Kumar Shukla, Learned
Counsel for the respondent submits that the preliminary objections taken by them may be considered first and
thereafter the matter be heard on merits.

Finding & conclusion on the Preliminary Objections:

I have heard Sri V.K. Jaiswal, learned counsel for claimant and Sri Sharad Kumar Shukla and Sri A.K. Singh, learned
counsel for the respondent.

It is not in dispute between the parties that Sri Subhash Chandra Sharma, applicant/workman was appointed as semi
skilled worker in establishment known as Scooter India Limited on 27.09.1976, Grade-D having service No. 3624.
Scooter India Limited floated a scheme known as Voluntary Retirement (hereinafter referred to as “VRS’).

On 30.11.1993 applicant submitted an application for opting VRS and the same was accepted by the respondent on
03.12.1993 and his date of release under the said scheme was notified as 31.11.1993 and consequently applicant was
voluntary retired from service under the Scheme with all consequential benefits and the same were received by him.

Meanwhile on 6.11.1993 a circular was issued which reads as under:-
“Sub:  Voluntary Retirement Scheme — suspension thereof

The Voluntary retirement scheme circulated vide circular no.SIL/PER/NC-63/88 dated 8.12.88 for the
employees of the Company will remain suspended w.e.f.1.12.1993.”

So a letter/representation dated 02.12.1993, submitted by applicant for withdrawal/rejection of his application dated
30.11.1993 for voluntary retirement from services on the ground mentioned therein.

From the material on record the position which emerges out that initially aggrieved by the action of the respondent
thereby not considering application of the workman/applicant dated 02.12.1993 for rejecting/withdrawing acceptance
of voluntary retirement by him under the scheme known as Voluntary Retirement Scheme, he raised a industrial
dispute under Section 2-A of Industrial Disputes Act which rejected by the Conciliation Officer.

Aggrieved by the said facts, the workman/applicant (Subhash Chandra Sharma) along with other similarly situated
employees filed a Writ Petition no. 1624 (SS) of 2000 (Mohan Singh & another Versus M/s. Scooter India Limited &
others).

The said writ petition was heard by the Hon’ble High Court along with leading Writ Petition No.2146 (SS) of 2000
(S.V. Jaiswal Versus M/s. Scooter India Limited & others).

By means of order dated 8.2.2006 the Hon’ble High Court dismissed the Writ Petition No.2146 (SS) of 2000 along
with other connected writ petitions including the Writ Petition No. 1624 (SS) of 2000, the relevant portion, quoted
below:-

“The question whether voluntary retirement would come under the definition of retrenchment or compulsory
retirement or not, was considered in a number of cases which have been relied upon by the learned counsel
appearing on behalf of the opposite party, one main of them has been reported in 1997(2), UPLBEC 1262,
Jagdish Chand Nigam Vs. Scooter India Limited.

In similar circumstances, the petitioners had taken voluntary retirement. The Bench of this court observed
that the petitioner had occupied offer of his premature retirement, in order to receive the compensation, for
the last tenure of service offered by the respondents. The offer made by the employers was accepted by the
employees. The benefits provided by the respondents under this scheme were accepted by the petitioner.
Since the workman had accepted the scheme and himself had opted to retire under this scheme, he cannot be
allowed to approbate or reprobate. In the present case of the petitioner, the employees had accepted all
benefits under the Voluntary Retirement Scheme, so they cannot retract from the obligations and exercise
their right, integrally connected with the performance of the obligations under the Voluntary Retirement
Scheme.

In view of the above facts and in view of the principles of law laid down in the above noted case and after
accepting offer of huge incentive, they now cannot withdraw their resignation and if their services had come
to an end on account of it, they cannot be allowed to raise it in this manner as their grievance. The Hon ' ble
Apex Court in Special Leave Petition affirmed this judgment. The same principles were laid down by the
Hon’ble Apex Court in another case reported in 2004(100) FLR 648, Punjab National Bank Vs. Virendra
Kumar Goel and others and AIR 2003 SC 858, Bank of India with other banks Vs. Virendra Kumar Goel and
others, wherein it was laid down that retirement was to take effect only after the request was accepted. Such
scheme is only an intimation to offer which can be withdrawn before it is accepted contractual bar created
under the scheme to withdraw the request once made by employees cannot be made.

In the present case there is no dispute that the petitioners themselves had approached the scheme and had
accepted all the benefits and after accepting all the benefits, after a lapse of long time, had tried to raise this
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dispute. The Conciliation Officer, in these circumstances for sufficient reasons allowed the application of
the petitioners.

1 find no merit in these writ petitions. They are fit to be dismissed and are accordingly dismissed with costs.”

Against order dated 8.2.2006, a Review Petition No.75 of 2006, was dismissed by means of order dated 13.5.2008
which is quoted below:-

“There appears no error apparent at the face of record. The review petition is dismissed. No order as to
costs.”

However, above said facts have been concealed by applicant while filing the present I.D. Case with oblique motive
and purpose.

As such, it is rightly submitted on behalf of respondent that present case on the same relief in respect to which earlier
claimant’s case u/s 2A of the Act was rejected, is barred by the principle of res-judicata.

Further, one Sri Jagdish Chandra Nigam whose case was identical to the case of claimant, filed a Special Appeal
No.48 (SB) of 1997, allowed by means of judgment and order dated 18.12.2000 (reported in 2000CJ(All) 309), the
relevant portion, quoted below:-

“18. The appeal is allowed. The judgment and order passed by the Hon'ble the single Judge is set aside to
the extent, the observations made in the foregoing paragraph of this judgment. But we provide that in case
the appellant deposits the entire amount which he has received through cheque dated March 12, 1994
alongwith interest at the rate of 12% with Scooters India Limited, as well as other benefits which might have
been given to the appellant within four weeks from the date of production of the certified copy of this order,
the appellant will be reinstated in service. But considering the facts and circumstances of the case, we
further provide that the appellant will not be entitled for payment of back wages.

19. As far as the case of the petitioners of other writ petitions are concerned, the fact of those writ petitioners
are not exactly identical to the facts which have been indicated in the present Special Appeal. But as this
Court has decided the present Special Appeal more or less on same propositions of law although the fact
might be different, we heard the arguments of the learned counsel for the parties in all the writ petitions
alongwith special appeal, which are connected with this special appeal as well.

20. As we have already indicated that those employees who withdrew their application for voluntary
retirement before the prospective date mentioned in the original application for voluntary retirement, shall
he entitled for the relief. But those persons, who have not withdrawn their voluntary retirement before the
prospective date, would not be entitled for any relief.

21. We further provide that those petitioners, who opted for the Voluntary Retirement Scheme from a
prospective date and withdrew their resignations before the said prospective date, but were, relieved by the
management of the Scooters India Ltd. would be entitled to the relief as Jagdish Chandra Nigam has been
provided, provided they filed the writ petitions within one month from the date of the relieving orders. If they
had filed the writ petition after one month from the date of relieving orders, they would not be entitled for
any relief.

22. With the aforesaid observations, the Special Appeal as well as all the writ petitions are disposed of.”

Judgment/order dated 18.12.2000 challenged by way of filing a S.L.P. having Special Leave Petition (Civil)
No0.10352/2001 (M/s. Scooters India Ltd & others versus Jagdish Chandra Nigam) along with other S.L.P.s which
were connected. In the above noted S.L.P. an order dated 12.2.2004 was passed by the Hon’ble Supreme Court which
reads as under:-

“Leave Granted.
For the reasons stated in our order passed today in C.A. No.4098/2002, this appeal is allowed.
The order and judgment under challenge is set aside. There shall be no order as to costs.”

Thus, as per the order passed by the Hon’ble Supreme Court, the S.L.P. filed by M/s. Scooters India Limited was
allowed and judgment and order passed in the case of Special Appeal filed by Sri Jagdish Chandra Nigam was set
aside/S.L.P. filed by Sri Jagdish Chandra Nigam was dismissed.

Moreover order passed by the Hon’ble Supreme Court in Special Leave Petition (Civil) No.10352/2001 (M/s.
Scooters India Ltd & others versus Jagdish Chandra Nigam) based upon order dated 12.2.2004 passed by the Hon’ble
Supreme Court in C.A. No.4098 of 2002 (Bank of India & others Vs. Pale Ram Dhania), reproduced below: -

“1. It is not disputed that the appellant Bank introduced a Voluntary Retirement Scheme, 2000 (herein
referred to as "the Scheme") for its employees which had the approval of its Board of Directors. The Scheme
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was operative w.e.f. November 15, 2000 to December 14, 2000 for the employees who sought voluntary
retirement. It is not disputed that the respondent herein who was an employee of the appellant Bank sought
voluntary retirement under the Scheme on November 30, 2000. It is also not disputed that on December 2,
2000 he wrote to the Bank for withdrawal of his application for voluntary retirement. On January 22, 2001,
the appellant Bank accepted the request for voluntary retirement of the respondent. Further, on January 25,
2001, the respondent withdrew the retiral benefits deposited in the Bank in his name as per voluntary
retirement. It appears that the respondent changed his mind after the respondent was relieved from the
employment and he filed a petition under Article 226 of the Constitution challenging the acceptance of his
request for voluntary retirement. A learned Single Judge of the High Court allowed the petition and set aside
the acceptance of the application for voluntary retirement submitted by the respondent. Aggrieved, the
appellants preferred a letters patent appeal which was dismissed. It is against the said judgment, the
appellants are in appeal before us.

2. A Bench of three Judges of this Court in Punjab National Bank v. Virender Kumar Goel , has held that an
employee who sought voluntary retirement and subsequently wrote for its withdrawal but has withdrawn the
amount of retiral benefits as per the Voluntary Retirement Scheme, is not entitled to the withdrawal of his
application for voluntary retirement. It is not disputed that in the present case the respondent herein
withdrew the amount of retiral benefits on January 25, 2001.

3. For the aforesaid reason, this appeal deserves to be allowed. We order accordingly. The order and
Jjudgment under challenge is set aside. There shall be no order as to costs”.

In Review Petition (Civil) No.53 of 2003 arising out of Appeal (Civil) No.896 of 2002 (Punjab National Bank Versus
Virender Kumar Goel & others), the Hon’ble Supreme Court on 21.1.2004 passed an order. The relevant of order
dated 21.1.2004 reads as under:-

“ILA.NOS. 1-22

These applications have been filed by the State Bank of Patiala for clarification/directions. The ground taken
in these applications is that the State Bank of Patiala is not a nationalised bank. It is hundred per cent a
subsidiary of the State Bank of India. The VRS scheme floated by the State Bank of Patiala is in para-materia
with the scheme floated by the State Bank of India. This Court in the judgment dated 17.12.2002 allowed the
appeals filed by the State Bank of India but nothing has been said about the appeals filed by the State Bank
of Patiala. In the interregnum, a two-Judge Bench of this Court, in which one of us (Sema, J) was a member,
considered the same question in Civil Appeal No. 2341 of 2003 arising out of Special Leave Petition No.
23530 of 2002 entitled State Bank of Patiala Vs. Jagga Singh, disposed of on 13.3.2003, where this Court
after considering Clause 8 of the scheme floated by the State Bank of Patiala and Clause 7 of the scheme
floated by the State Bank of India, had held that the scheme floated by the State Bank of Patiala is almost
identical of the scheme floated by the State Bank of India. Accordingly, the appeal filed by the State Bank of
Patiala was allowed. Review Petition was also dismissed on 3.12.2003. In view thereof, we clarify that our
direction No.2, allowing the appeals filed by the State Bank of India, would also include the appeals filed by
the State Bank of Patiala. In other words, the appeals filed by the State Bank of Patiala are allowed in terms
of our judgment dated 17.12.2002. I.A.NOS. 14-15 1.A.No.14 has been filed by an employee of the bank
sought to clarify/modify our order dated 17.12.2002. In this case, admittedly, the benefit of the scheme had
been withdrawn by the applicant on 27.2.2001. The applicant had clearly admitted, in ground E of the
application, withdrawal of the amount so credited in his account, albeit compelling financial constraints.

LA.No.15 has been filed by an employee of the bank for clarification/modification of our order dated
17.12.2002. In para 6 of the application, the applicant admitted that he had withdrawn and utilised the
benefit of the scheme credited in his account.

As noticed in our judgment, having accepted the benefit under the scheme by withdrawing and utilisation
thereof they are not permitted to approbate and reprobate.”

Moreover Sri J.C. Nigam filed a Review Petition (Civil) No.747 of 2004 in C.A. No.1089 of 2004 (J.C. Nigam
Versus M/s. Scooter India Limited & others) before the Hon’ble Supreme Court in which the following order dated
28.4.2004 passed:-

“We do not filed any merit in the review petition and the same is accordingly dismissed.”

Thereafter, Sri J.C. Nigam filed a Curative Petition No.152 of 2008 against order dated 28.4.2004 passed in Review
Petition (Civil) No.747 of 2004 which was dismissed by an order dated 20.1.2009, quoted below:-

“We have perused the petition and the connected papers. In our view, no case is made out within the
parameters indicated in the decision of this Court in Rupa Ashok Hurra Vs. Ashok Hurra & Anr. 2002(4)
SCC 388. Hence, the Curative Petition is dismissed.”
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In addition to the above said facts, Hon’ble the Apex Court in the constitution bench in the case of Rupa Ashok
Hurra Versus Ashok Hurra & Anr, reported in 2002(4) SCC 388 held as under:-

“Incidentally, this Court stands out to be an avenue for redressal of grievance not only in its revisional

Jurisdiction as conferred by the Constitution but as a platform and forum for every grievance in the country
and it is on this context Mr.Shanti Bhushan, appearing in support of the some of the petitioners, submitted
that the Supreme Court in its journey for over 50 years has been able to obtain the confidence of the people
of the country, whenever the same is required be it the atrocities of the police or a public grievance
pertaining to a governmental action involving multitudes of problems. It is the Supreme Court, Mr. Shanti
Bhushan contended, where the people feel confident that justice is above all and would be able to obtain
Justice in its true form and sphere and this is beyond all controversies. It has been contended that finality of
the proceeding after an Order of the Supreme Court, there should be, but that does not preclude or said to
preclude this Court from going into the factum of the petition for gross injustice caused by an Order of the
Supreme Court itself under the inherent power being an authority to correct its errors any other view should
not and ought not be allowed to be continued. Needless to record here, however, that review jurisdiction
stand foisted upon this Court in terms of the provisions of the Constitution, as noticed hereinbefore and it is
also well-settled that a second review petition cannot be said to maintainable. Reference maybe made in this
context to a decision of this Court in the case of J.Ranga Swamy v. Govt. of A.P. & Ors. (AIR 1990 SC 535),
wherein this Court in paragraph 3 stated as below -

"We are clearly of the opinion that these applications are not maintainable. The petitioner, who appeared in
person, referred to the judgment in Antulay's case (1988) 2 SCC 602 : (AIR 1988 SC 1531). We are,
however, of the opinion that the principle of that case is not applicable here. All the points which the
petitioner urged regarding the constitutionality of the Government orders in question as well as the
appointment of respondent instead of petitioner to the post in question had been urged before the Bench,
which heard the civil appeal and writ petitions originally. The petitioner himself stated that he was heard by
the Bench at some length. It is, therefore, clear that the matters were disposed of after a consideration of all
the points urged by the petitioner and the mere fact that the order does not discuss the contentions or give
reasons cannot entitle the petitioner to have what is virtually a second review."

True, due regard shall have to have as regards opinion of the Court in Ranga Swamy (supra), but the
situation presently centres round that in the event of there being any manifest injustice would the doctrine of
ex debito justitiae be said to be having a role to play in sheer passivity or to rise above the ordinary heights
as it preaches that justice is above all. The second alternative seems to be in consonance with time and
present phase of socio-economic conditions of the society. Manifest justice is curable in nature rather than
incurable and this court would lose its sanctity and thus would belie the expectations of the founding fathers
that justice is above all. There is no manner of doubt that procedural law/procedural justice cannot
overreach the concept of justice and in the event an Order stands out to create manifest injustice, would the
same be allowed to remain in silenco so as to affect the parties perpetually or the concept of justice ought to
activate the Court to find a way out to resolve the erroneous approach to the problem. Mr. Attorney General,
with all the emphasis in his command, though principally agreed that justice of the situation needs to be
looked into and relief be granted if so required but on the same breath submitted that the Court ought to be
careful enough to trade on the path, otherwise the same will open up Pandora's box and thus, if at all, in
rarest of the rare cases the further scrutiny may be made. While it is true that law courts has overburdened
itself with the litigation and delay in disposal of matters in the subcontinent is not unknown and in the event
of any further appraisal of the matter by this Court, it would brook on further delay resulting in
consequences which are not far to see but that would by itself not in my view deter this Court from further
appraisal of the matter in the event the same, however, deserve such an additional appraisal The note of
caution sounded by Mr. Attorney as regards opening up of pandora's box strictly speaking, however, though
may be of very practical in nature but the same apparently does not seem to go well with the concept of
Justice as adumbrated in our constitution. True it is, that practicability of the situation needs a serious
consideration more so when this Court could do without it for more than 50 years, which by no stretch of
imagination can be said to be a period not so short. I feel it necessary, however, to add that it is not that we
are not concerned with the consequences of reopening of the issue but the redeeming feature of our justice
delivery system, as is prevalent in the country, is adherence to proper and effective administration of justice
in stricto. In the event there is any affectation of such an administration of justice either by way of infraction
of natural justice or an order being passed wholly without jurisdiction or affectation of public confidence as
regards the doctrine of integrity in the justice delivery system technicality ought not to out-weigh the course
of justice the same being the true effect of the doctrine of ex debito justitiae. The oft quoted statement of law
of Lord Hewart, CJ in R v. Susssex Justices, ex p McCarthy (1924 (1) KB 256) that it is of fundamental
importance that justice should not only be done, should manifestly and undoubtedly be seem to be done had
this doctrine underlined and administered therein. In this context, the decision of the House of Lords in R v.
Bow Street Metropolitan Stipendiary Magistrate and others, ex parte Pinochet Ugarte (No.2) seem to be an
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ipoc making decision, wherein public confidence on the judiciary is said to be the basic criteria of the justice
delivery system any act or action even if it a passive one, if erodes or even likely to erode the ethics of
Judiciary, matter needs a further look. Brother Quadri has taken very great pains to formulate the steps to be
taken and the methodology therefor, in the event of there being an infraction of the concept of justice, as
such further dilation would be an unnecessary exercise which I wish to avoid since I have already recorded
my concurrence therewith excepting, however, lastly that curative petitions ought to be treated as a rarity
rather than regular and the appreciation of the Court shall have to be upon proper circumspection having
regard to the three basic features of our justice delivery system to wit, the order being in contravention of the
doctrine of natural justice or without jurisdiction or in the event of there is even a likelihood of public
confidence being shaken by reason of the association or closeness of a judge with the subject matter in
dispute. In my view, it is now time that procedural justice system should give way to the conceptual justice
system and efforts of the law Court ought to be so directed. Gone are the days where implementation of
draconian system of law or interpretation thereof were insisted upon - Flexibility of the law Courts presently
are its greatest virtue and as such justice oriented approach is the need of the day to strive and forge ahead
in the 21st century.”

Thus, from the above said facts and the material on record, as the present industrial dispute stands on the same footing
as of Sri Jagdish Chandra Nigam, so in view of the judgment passed Hon’ble Supreme Court in the case of Sri Jagdish
Chandra Nigam thereafter in Review Petition and Curative Petition, by him which were also dismissed.

Accordingly, preliminary objection taken by learned counsel for respondent are allowed and claim petition filed by
claimant liable to be dismissed.

ORDER

For the foregoing reasons the present industrial dispute is dismissed, workman is not entitled for any relief; and the
reference is answered accordingly.

Lucknow.
07" May, 2024
Justice ANIL KUMAR, Presiding Officer

e faeelt, 28 S, 2024
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[¥. TH- 42011/135/2011- AEA-(T1Y)]

ST AR, a7 a=E
New Delhi, the 28th June, 2024

S.0. 1315.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 20/2012) of the Central Government Industrial Tribunal cum
Labour Court, Lucknow as shown in the Annexure, in the Industrial dispute between the employers in relation to
The Managing Director, Scooters India Ltd., Sarojini Nagar, Lucknow, and Shri Jitendra Kumar, Worker,
which was received along with soft copy of the award by the Central Government on 27.06.2024.

[No. L-42011/135/2011- IR (DU)]
DILIP KUMAR, Under Secy.
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM- LABOUR COURT, LUCKNOW
PRESENT
JUSTICE ANIL KUMAR
PRESIDING OFFICER
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L.D. No. 20/2012
Ref. No. L-42011/135/2011-IR(DU) dated: 04.01.2012
BETWEEN
Sri Jitendra Kumar S/O Ram Autar H.No.332 village- Gaurigaon Po- Sarojini Nagar Lucknow (UP)
AND
Managing Director, Scooters India Ltd.,
Sarojini Nagar, Lucknow.
AWARD

Sri V.K. Jaiswal - Counsel for the Applicant/Workman
Sri A.K. Singh & Sri Sharad Shukla- Counsel for the Respondent

On 04.1.2012 appropriate government by order no.L-42011/135/2011-IR (DU) has referred the following dispute to
this Tribunal and accordingly the I.D. Case No. 20 of 2012 (Jitendra Kumar Versus M/s. Scooter India Ltd.) was
registered:-

“Whether the action of the management of Scooters India Ltd., Lucknow in not considering the application
of workman Sri Jitendra Kumar S/o Ram Autar, Grade ‘C’ dated 28.11.1993 and voluntarily retiring him
w.e.f. 31.12.1993 without paying entire pensionery benefits, is legal and justified? What relief the workman
is entitled to? "

Case of claimant:
On 26.3.2012 on behalf of workman, Statement of Claim filed stating therein the following averments :-

a) The applicant was appointed as semi skilled worker under the opposite party/employer on 17.07.1974
being fully eligible for the post and his Service No. is 1401 and he was initially granted Grade ‘C’. The
applicant/workman started performing his work and duties with all satisfaction of his all concerned.

b) All of sudden in the year 1993 a rumors was flown away in the campus of company that Manager of the
respondent is saying that the company is going to be windup within a very short period due to heavy
financial loss and as such employees may take his all service benefits as soon as possible from the
company otherwise company will not responsible for the same. Those employees who will seek his
voluntary retirement under the announced voluntary retirement scheme, they will call back in job/service
on requirement of work on seniority basis.

¢) The applicant believing rumor on 26.11.1993 applied for his voluntary retirement with effect from
31.3.1994 under the voluntary retirement scheme dated 8.12.1988.

d) A circular dated 6.11.1993 was also circulated by the respondent stating therein that the voluntary
retirement scheme circulated vide circular dated 8.12.1988 will remain suspended with effect from
1.12.1993.

e) The applicant immediately on 28.11.1993 moved an application for withdrawing his voluntary
retirement, which was sought by him with effect from 31.03.1994, then he came to know that his
voluntary retirement has already been accepted by the management of opposite party on the same date
i.e. on which he moved an application on 26.11.1993.

f) The management was fully aware with all things but voluntary retirement of the applicant was accepted
knowingly and with mal intention on the same date when the applicant submitted his VRS application
i.e. on 30.11.1993 only to oust him from the job, therefore the action of the respondent is quite bad in
law and unjust.

g) The applicant applied for voluntary retirement on 26.11.1993 w.e.f. 31.03.1994 but his voluntary
retirement was accepted by the respondent on the same date when he moved his application on
30.11.1993. The management is well known that the VRS circulated vide letter dated 8.12.1988 will
remain suspended w.e.f. 1.12.1993, therefore, action of the respondent in accepting his VRS w.e.f.
30.11.1993 instead of 31.03.1994 is fully illegal, arbitrary and unjust.

h) If the applicant’s voluntary retirement was not accepted w.e.f. 30.11.1993 i.e. on the date when he
moved his application for VRS, his application would be cancelled or rejected by the management of the
respondent as he submitted another application dated 28.11.1993 for withdrawing his voluntary
retirement and thus he would remain in job till attaining his retirement age from the job. In view of this
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the respondent may be directed to pay entire salary and other service benefits to the applicant from the
date of his relieve till the date of his retirement.

i) It is provided in the standing orders of the company that the pay will be revised on each 5 years of
employees which has not been done in the matter of the applicant before accepting his VRS. The
company is quietly running till date, therefore his voluntary retirement deserves to be quashed and the
respondent be directed to reinstate the applicant on the post with full salary benefits from the date of
relieve from the job till his date of retirement from the post and pay his entire due salary with 12%
interest to the applicant.

Case of respondent:

On 5.9.2012 the written statement filed on behalf of the respondent M/s. Scooters India Limited taking the following
preliminary objections :-

a)

b)

d)

2

h)

i)

The matter of dispute does not constitute a valid industrial dispute, as the dispute has not been transformed
into an industrial dispute within the meaning of the terms as defined in Industrial Disputes Act 1947.

The Central Government has not taken facts in cognizance while making a reference to the Tribunal. The
reference is not based on the pleadins of the parties advanced at the conciliation stage, especially the
submissions of the respondent before the Conciliation Officer/Government have been completely ignored,
while making the reference for adjudication. No cause of action arose on the date as mentioned in reference
order as such also on his ground alone, the reference order is bad in the eyes of law.

The Industrial Disputes Act 1947 has been amended vide Industrial Disputes (Amendment) Act, 2010 (Act
No.24 of 2010) and period of limitation has been provided by virtue of Section 2A(3), which is quoted as
below:-

“2A(3) The application referred to in sub-section (2) shall be made to the Labour Court or
Tribunal before expiry of three years from the date of discharge, dismissal, retrenchment or
otherwise termination of services as specified in sub-section (1)”

A period of limitation has been provided i.e. three years from the alleged date of termination of services, but
the instant case has arisen after a period of 18 years which is liable to the dismissed on the ground of
limitation alone.

Even otherwise, the applicant has not raised industrial dispute within reasonable time. The applicant has
raised an industrial dispute regarding his acceptance of Voluntary Retirement very belatedly i.e. after elapse
of more than about 18 years. It is trite law as held by the Apex Court that the dispute must be raised within
reasonable period of time from the cause of action and where the industrial dispute is not raised within
reasonable period of time the Labour Court or Industrial Tribunal should decline to grant any interim relief to
the workman.

The Apex Court in the case of Nedungadi Bank Ltd. Versus K.P. Madhavankutty & others : 2000(84) FLR
673 SC, S.M. Niljakar Vs. Telecom District Manager, Karnataka:2003(97) FLR 608 SC, Manager R.B.I. Vs.
Gopinath Sharma : 2006 FLR (110) FLR 803 SC has already held that the dispute must be raised within
reasonable period of time from the cause of action and a dispute which is state could not be subject matter of
reference.

The present reference is highly belated, inasmuch as it is made after more than eighteen years from the
alleged date of cause of action. The instant delay caused prejudice to the respondent since the management
not presumed to preserve the relevant record for such a long period.

It is settled law of the land that the person who is approaching this Tribunal should come with clean hand but
in the instant matter, the applicant has concealed the actual material facts which are very necessary for the
purposes of the adjudication of present matter of dispute, if any, as such also the reference is not
maintainable before this Tribunal and accordingly deserves to be rejected.

Earlier the applicant had raised an industrial dispute under the provisions of Section 2A of the U.P. Industrial
Disputes Act before the validly appointed conciliation officer. The conciliation officer on its turn called
upon the parties for hearing and after conducting the necessary proceedings, the aforementioned application
had been rejected by the competent authority.

The applicant preferred a Writ Petition No. 2620 (SS) of 1999 (Rajendra Singh & another Vs. Scooters India
Limited & others) along with some other ex-employees of the Company before the Hon’ble High Court,
Lucknow Bench, Lucknow challenging the order passed by the competent authority and the Hon’ble High
Court had been pleased to dismiss the aforesaid writ petition including bunch of writ petitions bearing
W.P.No.2146 (SS) of 2000, W.P.No0.6654 (SS) of 1999, W.P. No.2620 (SS) of 2000, W.P. No.1625 (SS) of
2000, W.P. No.1745 (SS) of 2000, W.P. No.1644 (SS) of 2000, W.P. No.1635 (SS) of 2000 & W.P. No.1624
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(SS) of 2000 vide judgment and order dated 8.2.2006 after holding that there is no dispute that the petitioners
themselves had approached the scheme and had accepted all the benefits and after accepting all the benefits,
after a lapse of long time, had tried to raise this dispute. Further the Hon’ble Court has held that the
Conciliation Officer, in these circumstances for sufficient reasons disallowed the application of the
petitioners.

k) An identical situated employee had also preferred a Writ Petition No.1165(SS) of 1994:Jagdish Chandra
Nigam Versus M/s. Scooters India Limited before the Hon’ble High Court, Lucknow Bench, Lucknow
challenging the action of the management in accepting the application for voluntary retirement, which has
been dismissed by means of detail judgment and order dated 9.1.1997.

1) Being aggrieved from the aforesaid judgment and order dated 9.1.1997, Special Appeal No.48 (SB) of 1997
was preferred before the Division Bench of the Hon’ble High Court, Lucknow Bench, Lucknow and after
conducting the necessary proceedings, the Hon’ble Division Bench of the Hon’ble High Court decided the
said special appeal by means of judgment and order dated 18.12.2000 and set aside the judgment and order
passed by the Single Judge to the extent that in case of the appellant/petitioner deposits the entire amount
which he has received through cheque dated 12.3.1994 alongwith interest at the rate of 12% with respondent
company as well as other benefits which might have been given to the appellant within four weeks from the
production of certified copy of the order, the appellant will be reinstated in service.

m) The management preferred Special Leave Petition challenging the judgment and order dated 18.12.2000
before the Hon’ble Supreme Court of India, which was letter on converted into Civil Appeal No.1089 of
2004:M/s. Scooters India Limtied & others Vs. Jagdish Chandra Nigam which was allowed by means of the
judgment and order dated 12.2.2004 and the judgment and order dated 18.12.2000 rendered by the Division
Bench of the High Court, Lucknow Bench, Lucknow has been set aside.

n) Being aggrieved from the judgment and order dated 12.2.2004, Sri Jagdish Chandra Nigam had preferred a
Review Petition No.747 of 2004: J.C. Nigam Vs. M/s. Scooters India Limited, which has also been
dismissed by the Hon’ble Supreme Court of India vide its judgment and order dated 28.4.2004. Sri Nigam
also preferred a Curative Petition No.152 of 2008 and the same has also been dismissed by the Constitution
Bench of Hon’ble Supreme Court vide its judgment and order dated 21.1.2009. Thus it is crystal clear that
the matter in dispute has already been decided by the competent court of law and now nothing remains to be
adjudicated upon by this Tribunal.

0) It is crystal clear that the principles of res-judicata applies into the matter and accordingly the reference is
liable to be rejected, out rightly without going into the merit of the case.

Accordingly, it has been prayed by respondent that the present industrial dispute may be dismissed being devoid of
any merit.

Thereafter documents, evidences etc. had been exchanged between the parties. Sri Sharad Kumar Shukla, Learned
Counsel for the respondent submits that the preliminary objections taken by them may be considered first and
thereafter the matter be heard on merits.

Finding & conclusion on the Preliminary Objections:

I have heard Sri VK. Jaiswal, learned counsel for claimant and Sri Sharad Kumar Shukla and Sri A.K. Singh, learned
counsel for the respondent.

It is not in dispute between the parties that Sri Jitendra Kumar-applicant/workman was appointed as semi skilled
worker in establishment known as Scooter India Limited on 17.07.1974, Grade-C having service No. 1401. Scooter
India Limited floated a scheme known as Voluntary Retirement (hereinafter referred to as “VRS”).

On 26.11.1993 applicant submitted an application for opting VRS and the same was accepted by the respondent on
26.11.1993 and his date of release under the said scheme was notified as 31.11.1993 and consequently applicant was
voluntary retired from service under the Scheme with all consequential benefits and the same were received by him.

Meanwhile on 6.11.1993 a circular was issued which reads as under:-
“Sub:  Voluntary Retirement Scheme — suspension thereof

The Voluntary retirement scheme circulated vide circular no.SIL/PER/NC-63/88 dated 8.12.88 for the
employees of the Company will remain suspended w.e.f.1.12.1993.”

So a letter/representation dated 28.11.1993, submitted by applicant for withdrawal/rejection of his application dated
26.11.1993 for voluntary retirement from services on the ground mentioned therein.

From the material on record the position which emerges out that initially aggrieved by the action of the respondent
thereby not considering application of the workman/applicant dated 28.11.1993 for rejecting/withdrawing acceptance
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of voluntary retirement by him under the scheme known as Voluntary Retirement Scheme, he raised a industrial
dispute under Section 2-A of Industrial Disputes Act which rejected by the Conciliation Officer.

Aggrieved by the said facts, the workman/applicant along with other similarly situated employees filed a Writ Petition
no. 2620 (SS) of 1999 (Rajendra Singh & others Versus M/s. Scooter India Limited & others).

The said writ petition was heard by the Hon’ble High Court along with leading Writ Petition No.2146 (SS) of 2000
(S.V. Jaiswal Versus M/s. Scooter India Limited & others).

By means of order dated 8.2.2006 the Hon’ble High Court dismissed the Writ Petition No0.2146 (SS) of 2000 along
with other connected writ petitions including the Writ Petition No. 2620 (SS) of 1999, the relevant portion, quoted
below:-

“The question whether voluntary retirement would come under the definition of retrenchment or compulsory
retirement or not, was considered in a number of cases which have been relied upon by the learned counsel
appearing on behalf of the opposite party, one main of them has been reported in 1997(2), UPLBEC 1262,
Jagdish Chand Nigam Vs. Scooter India Limited.

In similar circumstances, the petitioners had taken voluntary retirement. The Bench of this court observed
that the petitioner had occupied offer of his premature retirement, in order to receive the compensation, for
the last tenure of service offered by the respondents. The offer made by the employers was accepted by the
employees. The benefits provided by the respondents under this scheme were accepted by the petitioner.
Since the workman had accepted the scheme and himself had opted to retire under this scheme, he cannot be
allowed to approbate or reprobate. In the present case of the petitioner, the employees had accepted all
benefits under the Voluntary Retirement Scheme, so they cannot retract from the obligations and exercise
their right, integrally connected with the performance of the obligations under the Voluntary Retirement
Scheme.

In view of the above facts and in view of the principles of law laid down in the above noted case and after
accepting offer of huge incentive, they now cannot withdraw their resignation and if their services had come
to an end on account of it, they cannot be allowed to raise it in this manner as their grievance. The Hon ble
Apex Court in Special Leave Petition affirmed this judgment. The same principles were laid down by the
Hon’ble Apex Court in another case reported in 2004(100) FLR 648, Punjab National Bank Vs. Virendra
Kumar Goel and others and AIR 2003 SC 858, Bank of India with other banks Vs. Virendra Kumar Goel and
others, wherein it was laid down that retirement was to take effect only after the request was accepted. Such
scheme is only an intimation to offer which can be withdrawn before it is accepted contractual bar created
under the scheme to withdraw the request once made by employees cannot be made.

In the present case there is no dispute that the petitioners themselves had approached the scheme and had
accepted all the benefits and after accepting all the benefits, after a lapse of long time, had tried to raise this
dispute. The Conciliation Officer, in these circumstances for sufficient reasons allowed the application of
the petitioners.

1 find no merit in these writ petitions. They are fit to be dismissed and are accordingly dismissed with costs.”

However, above said facts have been concealed by applicant while filing the present I.D. Case with oblique motive
and purpose.

As such, it is rightly submitted on behalf of respondent that present case on the same relief in respect to which earlier
claimant’s case u/s 2A of the Act was rejected, is barred by the principle of res-judicata.

Further, one Sri Jagdish Chandra Nigam whose case was identical to the case of claimant, filed a Special Appeal
No.48 (SB) of 1997, allowed by means of judgment and order dated 18.12.2000 (reported in 2000CJ(AlL) 309), the
relevant portion, quoted below:-

“18. The appeal is allowed. The judgment and order passed by the Hon'ble the single Judge is set aside to
the extent, the observations made in the foregoing paragraph of this judgment. But we provide that in case
the appellant deposits the entire amount which he has received through cheque dated March 12, 1994
alongwith interest at the rate of 12% with Scooters India Limited, as well as other benefits which might have
been given to the appellant within four weeks from the date of production of the certified copy of this order,
the appellant will be reinstated in service. But considering the facts and circumstances of the case, we
further provide that the appellant will not be entitled for payment of back wages.

19. As far as the case of the petitioners of other writ petitions are concerned, the fact of those writ petitioners
are not exactly identical to the facts which have been indicated in the present Special Appeal. But as this
Court has decided the present Special Appeal more or less on same propositions of law although the fact
might be different, we heard the arguments of the learned counsel for the parties in all the writ petitions
alongwith special appeal, which are connected with this special appeal as well.
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20. As we have already indicated that those employees who withdrew their application for voluntary
retirement before the prospective date mentioned in the original application for voluntary retirement, shall
he entitled for the relief- But those persons, who have not withdrawn their voluntary retirement before the
prospective date, would not be entitled for any relief.

21. We further provide that those petitioners, who opted for the Voluntary Retirement Scheme from a
prospective date and withdrew their resignations before the said prospective date, but were, relieved by the
management of the Scooters India Ltd. would be entitled to the relief as Jagdish Chandra Nigam has been
provided, provided they filed the writ petitions within one month from the date of the relieving orders. If they
had filed the writ petition after one month from the date of relieving orders, they would not be entitled for
any relief.

22. With the aforesaid observations, the Special Appeal as well as all the writ petitions are disposed of.”

Judgment/order dated 18.12.2000 challenged by way of filing a S.L.P. having Special Leave Petition (Civil)
No0.10352/2001 (M/s. Scooters India Ltd & others versus Jagdish Chandra Nigam) along with other S.L.P.s which
were connected. In the above noted S.L.P. an order dated 12.2.2004 was passed by the Hon’ble Supreme Court which
reads as under:-

“Leave Granted.
For the reasons stated in our order passed today in C.A. No.4098/2002, this appeal is allowed.
The order and judgment under challenge is set aside. There shall be no order as to costs.”

Thus, as per the order passed by the Hon’ble Supreme Court, the S.L.P. filed by M/s. Scooters India Limited was
allowed and judgment and order passed in the case of Special Appeal filed by Sri Jagdish Chandra Nigam was set
aside/S.L.P. filed by Sri Jagdish Chandra Nigam was dismissed.

Moreover order passed by the Hon’ble Supreme Court in Special Leave Petition (Civil) No.10352/2001 (M/s.
Scooters India Ltd & others versus Jagdish Chandra Nigam) based upon order dated 12.2.2004 passed by the Hon’ble
Supreme Court in C.A. No.4098 of 2002 (Bank of India & others Vs. Pale Ram Dhania), reproduced below: -

“1. It is not disputed that the appellant Bank introduced a Voluntary Retirement Scheme, 2000 (herein
referred to as "the Scheme") for its employees which had the approval of its Board of Directors. The Scheme
was operative w.e.f. November 15, 2000 to December 14, 2000 for the employees who sought voluntary
retirement. It is not disputed that the respondent herein who was an employee of the appellant Bank sought
voluntary retirement under the Scheme on November 30, 2000. It is also not disputed that on December 2,
2000 he wrote to the Bank for withdrawal of his application for voluntary retirement. On January 22, 2001,
the appellant Bank accepted the request for voluntary retirement of the respondent. Further, on January 25,
2001, the respondent withdrew the retiral benefits deposited in the Bank in his name as per voluntary
retirement. It appears that the respondent changed his mind after the respondent was relieved from the
employment and he filed a petition under Article 226 of the Constitution challenging the acceptance of his
request for voluntary retirement. A learned Single Judge of the High Court allowed the petition and set aside
the acceptance of the application for voluntary retirement submitted by the respondent. Aggrieved, the
appellants preferred a letters patent appeal which was dismissed. It is against the said judgment, the
appellants are in appeal before us.

2. A Bench of three Judges of this Court in Punjab National Bank v. Virender Kumar Goel , has held that an
employee who sought voluntary retirement and subsequently wrote for its withdrawal but has withdrawn the
amount of retiral benefits as per the Voluntary Retirement Scheme, is not entitled to the withdrawal of his
application for voluntary retirement. It is not disputed that in the present case the respondent herein
withdrew the amount of retiral benefits on January 25, 2001.

3. For the aforesaid reason, this appeal deserves to be allowed. We order accordingly. The order and
judgment under challenge is set aside. There shall be no order as to costs”.

In Review Petition (Civil) No.53 of 2003 arising out of Appeal (Civil) No.896 of 2002 (Punjab National Bank Versus
Virender Kumar Goel & others), the Hon’ble Supreme Court on 21.1.2004 passed an order. The relevant of order
dated 21.1.2004 reads as under:-

“LA.NOS. 1-22

These applications have been filed by the State Bank of Patiala for clarification/directions. The ground taken
in these applications is that the State Bank of Patiala is not a nationalised bank. It is hundred per cent a
subsidiary of the State Bank of India. The VRS scheme floated by the State Bank of Patiala is in para-materia
with the scheme floated by the State Bank of India. This Court in the judgment dated 17.12.2002 allowed the
appeals filed by the State Bank of India but nothing has been said about the appeals filed by the State Bank
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of Patiala. In the interregnum, a two-Judge Bench of this Court, in which one of us (Sema, J) was a member,
considered the same question in Civil Appeal No. 2341 of 2003 arising out of Special Leave Petition No.
23530 of 2002 entitled State Bank of Patiala Vs. Jagga Singh, disposed of on 13.3.2003, where this Court
after considering Clause 8 of the scheme floated by the State Bank of Patiala and Clause 7 of the scheme
floated by the State Bank of India, had held that the scheme floated by the State Bank of Patiala is almost
identical of the scheme floated by the State Bank of India. Accordingly, the appeal filed by the State Bank of
Patiala was allowed. Review Petition was also dismissed on 3.12.2003. In view thereof, we clarify that our
direction No.2, allowing the appeals filed by the State Bank of India, would also include the appeals filed by
the State Bank of Patiala. In other words, the appeals filed by the State Bank of Patiala are allowed in terms
of our judgment dated 17.12.2002. I.A.NOS. 14-15 1.A.No.14 has been filed by an employee of the bank
sought to clarify/modify our order dated 17.12.2002. In this case, admittedly, the benefit of the scheme had
been withdrawn by the applicant on 27.2.2001. The applicant had clearly admitted, in ground E of the
application, withdrawal of the amount so credited in his account, albeit compelling financial constraints.

LA.No.15 has been filed by an employee of the bank for clarification/modification of our order dated
17.12.2002. In para 6 of the application, the applicant admitted that he had withdrawn and utilised the
benefit of the scheme credited in his account.

As noticed in our judgment, having accepted the benefit under the scheme by withdrawing and utilisation
thereof they are not permitted to approbate and reprobate.”

Moreover Sri J.C. Nigam filed a Review Petition (Civil) No.747 of 2004 in C.A. No.1089 of 2004 (J.C. Nigam
Versus M/s. Scooter India Limited & others) before the Hon’ble Supreme Court in which the following order dated
28.4.2004 passed:-

“We do not filed any merit in the review petition and the same is accordingly dismissed.”

Thereafter, Sri J.C. Nigam filed a Curative Petition No.152 of 2008 against order dated 28.4.2004 passed in Review
Petition (Civil) No.747 of 2004 which was dismissed by an order dated 20.1.2009, quoted below:-

“We have perused the petition and the connected papers. In our view, no case is made out within the
parameters indicated in the decision of this Court in Rupa Ashok Hurra Vs. Ashok Hurra & Anr. 2002(4)
SCC 388. Hence, the Curative Petition is dismissed.”

In addition to the above said facts, Hon’ble the Apex Court in the constitution bench in the case of Rupa Ashok
Hurra Versus Ashok Hurra & Anr, reported in 2002(4) SCC 388 held as under:-

“Incidentally, this Court stands out to be an avenue for redressal of grievance not only in its revisional

Jurisdiction as conferred by the Constitution but as a platform and forum for every grievance in the country
and it is on this context Mr.Shanti Bhushan, appearing in support of the some of the petitioners, submitted
that the Supreme Court in its journey for over 50 years has been able to obtain the confidence of the people
of the country, whenever the same is required be it the atrocities of the police or a public grievance
pertaining to a governmental action involving multitudes of problems. It is the Supreme Court, Mr. Shanti
Bhushan contended, where the people feel confident that justice is above all and would be able to obtain
Justice in its true form and sphere and this is beyond all controversies. It has been contended that finality of
the proceeding after an Order of the Supreme Court, there should be, but that does not preclude or said to
preclude this Court from going into the factum of the petition for gross injustice caused by an Order of the
Supreme Court itself under the inherent power being an authority to correct its errors any other view should
not and ought not be allowed to be continued. Needless to record here, however, that review jurisdiction
stand foisted upon this Court in terms of the provisions of the Constitution, as noticed hereinbefore and it is
also well-settled that a second review petition cannot be said to maintainable. Reference maybe made in this
context to a decision of this Court in the case of J.Ranga Swamy v. Govt. of A.P. & Ors. (AIR 1990 SC 535),
wherein this Court in paragraph 3 stated as below :-

"We are clearly of the opinion that these applications are not maintainable. The petitioner, who appeared in
person, referred to the judgment in Antulay's case (1988) 2 SCC 602 : (AIR 1988 SC 1531). We are,
however, of the opinion that the principle of that case is not applicable here. All the points which the
petitioner urged regarding the constitutionality of the Government orders in question as well as the
appointment of respondent instead of petitioner to the post in question had been urged before the Bench,
which heard the civil appeal and writ petitions originally. The petitioner himself stated that he was heard by
the Bench at some length. It is, therefore, clear that the matters were disposed of after a consideration of all
the points urged by the petitioner and the mere fact that the order does not discuss the contentions or give
reasons cannot entitle the petitioner to have what is virtually a second review."

True, due regard shall have to have as regards opinion of the Court in Ranga Swamy (supra), but the
situation presently centres round that in the event of there being any manifest injustice would the doctrine of
ex debito justitiae be said to be having a role to play in sheer passivity or to rise above the ordinary heights
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as it preaches that justice is above all. The second alternative seems to be in consonance with time and
present phase of socio-economic conditions of the society. Manifest justice is curable in nature rather than
incurable and this court would lose its sanctity and thus would belie the expectations of the founding fathers
that justice is above all. There is no manner of doubt that procedural law/procedural justice cannot
overreach the concept of justice and in the event an Order stands out to create manifest injustice, would the
same be allowed to remain in silenco so as to affect the parties perpetually or the concept of justice ought to
activate the Court to find a way out to resolve the erroneous approach to the problem. Mr.Attorney General,

with all the emphasis in his command, though principally agreed that justice of the situation needs to be
looked into and relief be granted if so required but on the same breath submitted that the Court ought to be
careful enough to trade on the path, otherwise the same will open up Pandora's box and thus, if at all, in

rarest of the rare cases the further scrutiny may be made. While it is true that law courts has overburdened
itself with the litigation and delay in disposal of matters in the subcontinent is not unknown and in the event
of any further appraisal of the matter by this Court, it would brook on further delay resulting in

consequences which are not far to see but that would by itself not in my view deter this Court from further
appraisal of the matter in the event the same, however, deserve such an additional appraisal The note of
caution sounded by Mr. Attorney as regards opening up of pandora's box strictly speaking, however, though

may be of very practical in nature but the same apparently does not seem to go well with the concept of
Justice as adumbrated in our constitution. True it is, that practicability of the situation needs a serious
consideration more so when this Court could do without it for more than 50 years, which by no stretch of
imagination can be said to be a period not so short. I feel it necessary, however, to add that it is not that we

are not concerned with the consequences of reopening of the issue but the redeeming feature of our justice
delivery system, as is prevalent in the country, is adherence to proper and effective administration of justice
in stricto. In the event there is any affectation of such an administration of justice either by way of infraction

of natural justice or an order being passed wholly without jurisdiction or affectation of public confidence as
regards the doctrine of integrity in the justice delivery system technicality ought not to out-weigh the course
of justice the same being the true effect of the doctrine of ex debito justitiae. The oft quoted statement of law
of Lord Hewart, CJ in R v. Susssex Justices, ex p McCarthy (1924 (1) KB 256) that it is of fundamental
importance that justice should not only be done, should manifestly and undoubtedly be seem to be done had
this doctrine underlined and administered therein. In this context, the decision of the House of Lords in R v.

Bow Street Metropolitan Stipendiary Magistrate and others, ex parte Pinochet Ugarte (No.2) seem to be an

ipoc making decision, wherein public confidence on the judiciary is said to be the basic criteria of the justice
delivery system any act or action even if it a passive one, if erodes or even likely to erode the ethics of
Judiciary, matter needs a further look. Brother Quadri has taken very great pains to formulate the steps to be
taken and the methodology therefor, in the event of there being an infraction of the concept of justice, as

such further dilation would be an unnecessary exercise which I wish to avoid since I have already recorded
my concurrence therewith excepting, however, lastly that curative petitions ought to be treated as a rarity

rather than regular and the appreciation of the Court shall have to be upon proper circumspection having
regard to the three basic features of our justice delivery system to wit, the order being in contravention of the
doctrine of natural justice or without jurisdiction or in the event of there is even a likelihood of public

confidence being shaken by reason of the association or closeness of a judge with the subject matter in

dispute. In my view, it is now time that procedural justice system should give way to the conceptual justice

system and efforts of the law Court ought to be so directed. Gone are the days where implementation of
draconian system of law or interpretation thereof were insisted upon - Flexibility of the law Courts presently
are its greatest virtue and as such justice oriented approach is the need of the day to strive and forge ahead
in the 21st century.”

Thus, from the above said facts and the material on record, as the present industrial dispute stands on the same footing
as of Sri Jagdish Chandra Nigam, so in view of the judgment passed Hon’ble Supreme Court in the case of Sri Jagdish
Chandra Nigam thereafter in Review Petition and Curative Petition, by him which were also dismissed.

Accordingly, preliminary objection taken by learned counsel for respondent are allowed and claim petition filed by
claimant liable to be dismissed.

ORDER

For the foregoing reasons the present industrial dispute is dismissed, workman is not entitled for any relief; and the
reference is answered accordingly.

Lucknow.
07™ May, 2024
Justice ANIL KUMAR, Presiding Officer
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e A, sEw Al
New Delhi, the 28th June, 2024

S.0. 1316.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 15/2012) of the Central Government Industrial Tribunal cum
Labour Court, Lucknow as shown in the Annexure, in the Industrial dispute between the employers in relation to
The Managing Director, Scooters India Ltd., Sarojini Nagar, Lucknow, and Shri Vijay Kumar, Worker, which
was received along with soft copy of the award by the Central Government on 27.06.2024.

[No. L-42011/130/2011- IR (DU)]
DILIP KUMAR, Under Secy.

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM- LABOUR COURT, LUCKNOW
PRESENT
JUSTICE ANIL KUMAR
PRESIDING OFFICER
L.D. No.15 of 2012
Ref. No. L-42011/130/2011-IR(DU) dated: 04.01.2012
BETWEEN
Shri Vijay Kumar S/o Sri Brahm Dev Singh Village & Post Jakhne
Distt-Varanasi (UP)
AND
The Managing Director, Scooters India Ltd.,
Sarojini Nagar, Lucknow.
AWARD
Sri V.K. Jaiswal - Counsel for the Applicant/Workman
Sri A.K. Singh & Sri Sharad Shukla- Counsel for the Respondent

On 04.01.2012 appropriate government by order no.L-42011/130/2011-IR (DU) has referred the following dispute to
this Tribunal and accordingly the [.D. Case No. 15 of 2012 (Vijay Kumar M/s. Scooter India Ltd.) was registered;:-

“Whether the action of the management of Scooters India Ltd., Lucknow in not considering the application
of workman Sri Vijay Kumar, Grade ‘D’ dated 15.12.1993 and voluntarily retiring him w.e.f. 11.01.1994
without paying entire pensionery benefits, is legal and justified? What relief the workman is entitled to?"

Case of claimant:
On 26.3.2012 on behalf of workman, Statement of Claim filed stating therein the following averments :-

a) The applicant was appointed as semi skilled worker under the opposite party/employer on 28.12.1981
being fully eligible for the post and his Service No. is 5522 and he was initially granted Grade ‘D’. The
applicant/workman started performing his work and duties with all satisfaction of his all concerned.

b) All of sudden in the year 1993 a rumors was flown away in the campus of company that Manager of the
respondent is saying that the company is going to be windup within a very short period due to heavy
financial loss and as such employees may take his all service benefits as soon as possible from the
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company otherwise company will not responsible for the same. Those employees who will seek his
voluntary retirement under the announced voluntary retirement scheme, they will call back in job/service
on requirement of work on seniority basis.

c¢) The applicant believing rumor on 30.11.1993 applied for his voluntary retirement with effect from
31.03.1994 under the voluntary retirement scheme dated 8.12.1988.

d) A circular dated 6.11.1993 was also circulated by the respondent stating therein that the voluntary
retirement scheme circulated vide circular dated 8.12.1988 will remain suspended with effect from
1.12.1993.

e) The applicant immediately on 03.12.1993 moved an application for withdrawing his voluntary
retirement, which was sought by him with effect from 31.03.1994, then he came to know that his
voluntary retirement has already been accepted by the management of opposite party on the same date
i.e. on which he moved an application on 30.11.1993.

f) The management was fully aware with all things but voluntary retirement of the applicant was accepted
knowingly and with mal intention on the same date when the applicant submitted his VRS application
i.e. on 30.11.1993 only to oust him from the job, therefore the action of the respondent is quite bad in
law and unjust.

g) The applicant applied for voluntary retirement on 30.11.1993 w.e.f. 31.03.1994 but his voluntary
retirement was accepted by the respondent on the same date when he moved his application on
30.11.1993. The management is well known that the VRS circulated vide letter dated 8.12.1988 will
remain suspended w.e.f. 1.12.1993, therefore, action of the respondent in accepting his VRS we.e.f.
30.11.1993 instead of 31.03.1994 is fully illegal, arbitrary and unjust.

h) If the applicant’s voluntary retirement was not accepted w.e.f. 30.11.1993 i.e. on the date when he
moved his application for VRS, his application would be cancelled or rejected by the management of the
respondent as he submitted another application dated 03.12.1993 for withdrawing his voluntary
retirement and thus he would remain in job till attaining his retirement age from the job. In view of this
the respondent may be directed to pay entire salary and other service benefits to the applicant from the
date of his relieve till the date of his retirement.

i) It is provided in the standing orders of the company that the pay will be revised on each 5 years of
employees which has not been done in the matter of the applicant before accepting his VRS. The
company is quietly running till date, therefore his voluntary retirement deserves to be quashed and the
respondent be directed to reinstate the applicant on the post with full salary benefits from the date of
relieve from the job till his date of retirement from the post and pay his entire due salary with 12%
interest to the applicant.

Case of respondent:

On 25.07.2012 the written statement filed on behalf of the respondent M/s. Scooters India Limited taking the
following preliminary objections :-

a)

b)

d)

The matter of dispute does not constitute a valid industrial dispute, as the dispute has not been transformed
into an industrial dispute within the meaning of the terms as defined in Industrial Disputes Act 1947.

The Central Government has not taken facts in cognizance while making a reference to the Tribunal. The
reference is not based on the pleadings of the parties advanced at the conciliation stage, especially the
submissions of the respondent before the Conciliation Officer/Government have been completely ignored,
while making the reference for adjudication. No cause of action arose on the date as mentioned in reference
order as such also on his ground alone, the reference order is bad in the eyes of law.

The Industrial Disputes Act 1947 has been amended vide Industrial Disputes (Amendment) Act, 2010 (Act
No.24 of 2010) and period of limitation has been provided by virtue of Section 2A(3), which is quoted as
below:-

“24(3) The application referred to in sub-section (2) shall be made to the Labour Court or
Tribunal before expiry of three years from the date of discharge, dismissal, retrenchment or
otherwise termination of services as specified in sub-section (1)”

A period of limitation has been provided i.e. three years from the alleged date of termination of services, but
the instant case has arisen after a period of 18 years which is liable to the dismissed on the ground of
limitation alone.
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e)

2

h)

)
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Even otherwise, the applicant has not raised industrial dispute within reasonable time. The applicant has
raised an industrial dispute regarding his acceptance of Voluntary Retirement very belatedly i.e. after elapse
of more than about 18 years. It is trite law as held by the Apex Court that the dispute must be raised within
reasonable period of time from the cause of action and where the industrial dispute is not raised within
reasonable period of time the Labour Court or Industrial Tribunal should decline to grant any interim relief to
the workman.

The Apex Court in the case of Nedungadi Bank Ltd. Versus K.P. Madhavankutty & others : 2000(84) FLR
673 SC, S.M. Niljakar Vs. Telecom District Manager, Karnataka:2003(97) FLR 608 SC, Manager R.B.I. Vs.
Gopinath Sharma : 2006 FLR (110) FLR 803 SC has already held that the dispute must be raised within
reasonable period of time from the cause of action and a dispute which is state could not be subject matter of
reference.

The present reference is highly belated, inasmuch as it is made after more than eighteen years from the
alleged date of cause of action. The instant delay caused prejudice to the respondent since the management
not presumed to preserve the relevant record for such a long period.

It is settled law of the land that the person who is approaching this Tribunal should come with clean hand but
in the instant matter, the applicant has concealed the actual material facts which are very necessary for the
purposes of the adjudication of present matter of dispute, if any, as such also the reference is not
maintainable before this Tribunal and accordingly deserves to be rejected.

Earlier the applicant had raised an industrial dispute under the provisions of Section 2A of the U.P. Industrial
Disputes Act before the validly appointed conciliation officer. The conciliation officer on its turn called
upon the parties for hearing and after conducting the necessary proceedings, the aforementioned application
had been rejected by the competent authority.

The applicant preferred a Writ Petition No. 2620 (SS) of 1999 (Rajendra Singh & another Vs. Scooters India
Limited & others) along with some other ex-employees of the Company before the Hon’ble High Court,
Lucknow Bench, Lucknow challenging the order passed by the competent authority and the Hon’ble High
Court had been pleased to dismiss the aforesaid writ petition including bunch of writ petitions bearing
W.P.No0.2146 (SS) of 2000, W.P.No0.6654 (SS) of 1999, W.P. N0.2620 (SS) of 2000, W.P. No.1625 (SS) of
2000, W.P. No.1745 (SS) of 2000, W.P. No.1644 (SS) of 2000, W.P. No.1635 (SS) of 2000 & W.P. No.1624
(SS) 0f 2000 vide judgment and order dated 8.2.2006 after holding that there is no dispute that the petitioners
themselves had approached the scheme and had accepted all the benefits and after accepting all the benefits,
after a lapse of long time, had tried to raise this dispute. Further the Hon’ble Court has held that the
Conciliation Officer, in these circumstances for sufficient reasons disallowed the application of the
petitioners.

A Review Petition No.76 of 2006 was also filed by the applicant which has also been dismissed by the
Hon’ble High Court, Lucknow Bench, Lucknow vide its judgment and order dated 13.5.2008. Thus it is
clear that the matter has already been adjudicated upon by the competent court of law and these facts have
not been disclosed by the applicant in their written statement, which amounts to concealment of facts and the
instant application is liable to be dismissed on this ground alone.

An identical situated employee had also preferred a Writ Petition No.1165(SS) of 1994:Jagdish Chandra
Nigam Versus M/s. Scooters India Limited before the Hon’ble High Court, Lucknow Bench, Lucknow
challenging the action of the management in accepting the application for voluntary retirement, which has
been dismissed by means of detail judgment and order dated 9.1.1997.

Being aggrieved from the aforesaid judgment and order dated 9.1.1997, Special Appeal No.48 (SB) of 1997
was preferred before the Division Bench of the Hon’ble High Court, Lucknow Bench, Lucknow and after
conducting the necessary proceedings, the Hon’ble Division Bench of the Hon’ble High Court decided the
said special appeal by means of judgment and order dated 18.12.2000 and set aside the judgment and order
passed by the Single Judge to the extent that in case of the appellant/petitioner deposits the entire amount
which he has received through cheque dated 12.3.1994 alongwith interest at the rate of 12% with respondent
company as well as other benefits which might have been given to the appellant within four weeks from the
production of certified copy of the order, the appellant will be reinstated in service.

The management preferred Special Leave Petition challenging the judgment and order dated 18.12.2000
before the Hon’ble Supreme Court of India, which was letter on converted into Civil Appeal No.1089 of
2004:M/s. Scooters India Limtied & others Vs. Jagdish Chandra Nigam which was allowed by means of the
judgment and order dated 12.2.2004 and the judgment and order dated 18.12.2000 rendered by the Division
Bench of the High Court, Lucknow Bench, Lucknow has been set aside.

Being aggrieved from the judgment and order dated 12.2.2004, Sri Jagdish Chandra Nigam had preferred a
Review Petition No.747 of 2004: J.C. Nigam Vs. M/s. Scooters India Limited, which has also been
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dismissed by the Hon’ble Supreme Court of India vide its judgment and order dated 28.4.2004. Sri Nigam
also preferred a Curative Petition No.152 of 2008 and the same has also been dismissed by the Constitution
Bench of Hon’ble Supreme Court vide its judgment and order dated 21.1.2009. Thus it is crystal clear that
the matter in dispute has already been decided by the competent court of law and now nothing remains to be
adjudicated upon by this Tribunal.

p) It is crystal clear that the principles of res-judicata applies into the matter and accordingly the reference is
liable to be rejected, out rightly without going into the merit of the case.

Accordingly, it has been prayed by respondent that the present industrial dispute may be dismissed being devoid of
any merit.

Thereafter documents, evidences etc. had been exchanged between the parties. Sri Sharad Kumar Shukla, Learned
Counsel for the respondent submits that the preliminary objections taken by them may be considered first and
thereafter the matter be heard on merits.

Finding & conclusion on the Preliminary Objections:

I have heard Sri VK. Jaiswal, learned counsel for claimant and Sri Sharad Kumar Shukla and Sri A.K. Singh, learned
counsel for the respondent.

It is not in dispute between the parties that Vijay Kumkar-applicant/workman was appointed as semi skilled worker in
establishment known as Scooter India Limited on 28.12.1981, Grade-D having service No. 1095. Scooter India
Limited floated a scheme known as Voluntary Retirement (hereinafter referred to as “VRS?’).

On 30.11.1993 applicant submitted an application for opting VRS and the same was accepted by the respondent on
30.11.1993 and his date of release under the said scheme was notified as 31.11.1993 and consequently applicant was
voluntary retired from service under the Scheme with all consequential benefits and the same were received by him.

Meanwhile on 6.11.1993 a circular was issued which reads as under:-
“Sub:  Voluntary Retirement Scheme — suspension thereof

The Voluntary retirement scheme circulated vide circular no.SIL/PER/NC-63/88 dated 8.12.88 for the
employees of the Company will remain suspended w.e.f-1.12.1993.”

So a letter/representation dated 03.12.1993, submitted by applicant for withdrawal/rejection of his application dated
30.11.1993 for voluntary retirement from services on the ground mentioned therein.

From the material on record the position which emerges out that initially aggrieved by the action of the respondent
thereby not considering application of the workman/applicant dated 03.12.1993 for rejecting/withdrawing acceptance
of voluntary retirement by him under the scheme known as Voluntary Retirement Scheme, he raised a industrial
dispute under Section 2-A of Industrial Disputes Act which rejected by the Conciliation Officer.

Aggrieved by the said facts, the workman/applicant along with other similarly situated employees filed a Writ Petition
no. 2620 (SS) of 2000 (Rajendra Singh & others Versus M/s. Scooter India Limited & others).

The said writ petition was heard by the Hon’ble High Court along with leading Writ Petition No.2146 (SS) of 2000
(S.V. Jaiswal Versus M/s. Scooter India Limited & others).

By means of order dated 8.2.2006 the Hon’ble High Court dismissed the Writ Petition No.2146 (SS) of 2000 along
with other connected writ petitions including the Writ Petition No. 2620 (SS) of 2000, the relevant portion, quoted
below:-

“The question whether voluntary retirement would come under the definition of retrenchment or compulsory
retirement or not, was considered in a number of cases which have been relied upon by the learned counsel
appearing on behalf of the opposite party, one main of them has been reported in 1997(2), UPLBEC 1262,
Jagdish Chand Nigam Vs. Scooter India Limited.

In similar circumstances, the petitioners had taken voluntary retivement. The Bench of this court observed
that the petitioner had occupied offer of his premature retirement, in order to receive the compensation, for
the last tenure of service offered by the respondents. The offer made by the employers was accepted by the
employees. The benefits provided by the respondents under this scheme were accepted by the petitioner.
Since the workman had accepted the scheme and himself had opted to retire under this scheme, he cannot be
allowed to approbate or reprobate. In the present case of the petitioner, the employees had accepted all
benefits under the Voluntary Retirement Scheme, so they cannot retract from the obligations and exercise
their right, integrally connected with the performance of the obligations under the Voluntary Retirement
Scheme.
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In view of the above facts and in view of the principles of law laid down in the above noted case and after
accepting offer of huge incentive, they now cannot withdraw their resignation and if their services had come
to an end on account of it, they cannot be allowed to raise it in this manner as their grievance. The Hon’ble
Apex Court in Special Leave Petition affirmed this judgment. The same principles were laid down by the
Hon’ble Apex Court in another case reported in 2004(100) FLR 648, Punjab National Bank Vs. Virendra
Kumar Goel and others and AIR 2003 SC 858, Bank of India with other banks Vs. Virendra Kumar Goel and
others, wherein it was laid down that retirement was to take effect only after the request was accepted. Such
scheme is only an intimation to offer which can be withdrawn before it is accepted contractual bar created
under the scheme to withdraw the request once made by employees cannot be made.

In the present case there is no dispute that the petitioners themselves had approached the scheme and had
accepted all the benefits and after accepting all the benefits, after a lapse of long time, had tried to raise this
dispute. The Conciliation Officer, in these circumstances for sufficient reasons allowed the application of
the petitioners.

1 find no merit in these writ petitions. They are fit to be dismissed and are accordingly dismissed with costs.”

Against order dated 8.2.2006 Sri Rajendra Singh & others filed a Review Petition No.76 of 2006 (Rajendra Singh &
others Vs. M/s. Scooter India Limited & others) which too was dismissed by means of order dated 13.5.2008 which is
quoted below:-

“There appears no error apparent at the face of record. The review petition is dismissed. No order as to
costs.”

However, above said facts have been concealed by applicant while filing the present I.D. Case with oblique motive
and purpose.

As such, it is rightly submitted on behalf of respondent that present case on the same relief in respect to which earlier
claimant’s case u/s 2A of the Act was rejected, is barred by the principle of res-judicata.

Further, one Sri Jagdish Chandra Nigam whose case was identical to the case of claimant, filed a Special Appeal
No.48 (SB) of 1997, allowed by means of judgment and order dated 18.12.2000 (reported in 2000CJ(All) 309), the
relevant portion, quoted below:-

“18. The appeal is allowed. The judgment and order passed by the Hon'ble the single Judge is set aside to
the extent, the observations made in the foregoing paragraph of this judgment. But we provide that in case
the appellant deposits the entire amount which he has received through cheque dated March 12, 1994
alongwith interest at the rate of 12% with Scooters India Limited, as well as other benefits which might have
been given to the appellant within four weeks from the date of production of the certified copy of this order,
the appellant will be reinstated in service. But considering the facts and circumstances of the case, we
further provide that the appellant will not be entitled for payment of back wages.

19. As far as the case of the petitioners of other writ petitions are concerned, the fact of those writ petitioners
are not exactly identical to the facts which have been indicated in the present Special Appeal. But as this
Court has decided the present Special Appeal more or less on same propositions of law although the fact
might be different, we heard the arguments of the learned counsel for the parties in all the writ petitions
alongwith special appeal, which are connected with this special appeal as well.

20. As we have already indicated that those employees who withdrew their application for voluntary
retirement before the prospective date mentioned in the original application for voluntary retirement, shall
he entitled for the relief- But those persons, who have not withdrawn their voluntary retirement before the
prospective date, would not be entitled for any relief.

21. We further provide that those petitioners, who opted for the Voluntary Retirement Scheme from a
prospective date and withdrew their resignations before the said prospective date, but were, relieved by the
management of the Scooters India Ltd. would be entitled to the relief as Jagdish Chandra Nigam has been
provided, provided they filed the writ petitions within one month from the date of the relieving orders. If they
had filed the writ petition after one month from the date of relieving orders, they would not be entitled for
any relief.

22. With the aforesaid observations, the Special Appeal as well as all the writ petitions are disposed of.”

Judgment/order dated 18.12.2000 challenged by way of filing a S.L.P. having Special Leave Petition (Civil)
No0.10352/2001 (M/s. Scooters India Ltd & others versus Jagdish Chandra Nigam) along with other S.L.P.s which
were connected. In the above noted S.L.P. an order dated 12.2.2004 was passed by the Hon’ble Supreme Court which
reads as under:-

“Leave Granted.
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For the reasons stated in our order passed today in C.A. No.4098/2002, this appeal is allowed.
The order and judgment under challenge is set aside. There shall be no order as to costs.”

Thus, as per the order passed by the Hon’ble Supreme Court, the S.L.P. filed by M/s. Scooters India Limited was
allowed and judgment and order passed in the case of Special Appeal filed by Sri Jagdish Chandra Nigam was set
aside/S.L.P. filed by Sri Jagdish Chandra Nigam was dismissed.

Moreover order passed by the Hon’ble Supreme Court in Special Leave Petition (Civil) No.10352/2001 (M/s.
Scooters India Ltd & others versus Jagdish Chandra Nigam) based upon order dated 12.2.2004 passed by the Hon’ble
Supreme Court in C.A. N0.4098 of 2002 (Bank of India & others Vs. Pale Ram Dhania), reproduced below:-

“l1. It is not disputed that the appellant Bank introduced a Voluntary Retirement Scheme, 2000 (herein
referred to as "the Scheme") for its employees which had the approval of its Board of Directors. The Scheme
was operative w.e.f. November 15, 2000 to December 14, 2000 for the employees who sought voluntary
retirement. It is not disputed that the respondent herein who was an employee of the appellant Bank sought
voluntary retirement under the Scheme on November 30, 2000. It is also not disputed that on December 2,
2000 he wrote to the Bank for withdrawal of his application for voluntary retirement. On January 22, 2001,
the appellant Bank accepted the request for voluntary retirement of the respondent. Further, on January 25,
2001, the respondent withdrew the retiral benefits deposited in the Bank in his name as per voluntary
retirement. It appears that the respondent changed his mind after the respondent was relieved from the
employment and he filed a petition under Article 226 of the Constitution challenging the acceptance of his
request for voluntary retirement. A learned Single Judge of the High Court allowed the petition and set aside
the acceptance of the application for voluntary retirement submitted by the respondent. Aggrieved, the
appellants preferred a letters patent appeal which was dismissed. It is against the said judgment, the
appellants are in appeal before us.

2. A Bench of three Judges of this Court in Punjab National Bank v. Virender Kumar Goel , has held that an
employee who sought voluntary retirement and subsequently wrote for its withdrawal but has withdrawn the
amount of retiral benefits as per the Voluntary Retirement Scheme, is not entitled to the withdrawal of his
application for voluntary retirement. It is not disputed that in the present case the respondent herein
withdrew the amount of retiral benefits on January 25, 2001.

3. For the aforesaid reason, this appeal deserves to be allowed. We order accordingly. The order and
Jjudgment under challenge is set aside. There shall be no order as to costs”.

In Review Petition (Civil) No.53 of 2003 arising out of Appeal (Civil) No.896 of 2002 (Punjab National Bank Versus
Virender Kumar Goel & others), the Hon’ble Supreme Court on 21.1.2004 passed an order. The relevant of order
dated 21.1.2004 reads as under:-

“ILA.NOS. 1-22

These applications have been filed by the State Bank of Patiala for clarification/directions. The ground taken
in these applications is that the State Bank of Patiala is not a nationalised bank. It is hundred per cent a
subsidiary of the State Bank of India. The VRS scheme floated by the State Bank of Patiala is in para-materia
with the scheme floated by the State Bank of India. This Court in the judgment dated 17.12.2002 allowed the
appeals filed by the State Bank of India but nothing has been said about the appeals filed by the State Bank
of Patiala. In the interregnum, a two-Judge Bench of this Court, in which one of us (Sema, J) was a member,
considered the same question in Civil Appeal No. 2341 of 2003 arising out of Special Leave Petition No.
23530 of 2002 entitled State Bank of Patiala Vs. Jagga Singh, disposed of on 13.3.2003, where this Court
after considering Clause 8 of the scheme floated by the State Bank of Patiala and Clause 7 of the scheme
floated by the State Bank of India, had held that the scheme floated by the State Bank of Patiala is almost
identical of the scheme floated by the State Bank of India. Accordingly, the appeal filed by the State Bank of
Patiala was allowed. Review Petition was also dismissed on 3.12.2003. In view thereof, we clarify that our
direction No.2, allowing the appeals filed by the State Bank of India, would also include the appeals filed by
the State Bank of Patiala. In other words, the appeals filed by the State Bank of Patiala are allowed in terms
of our judgment dated 17.12.2002. 1.A.NOS. 14-15 I1.A.No.14 has been filed by an employee of the bank
sought to clarify/modify our order dated 17.12.2002. In this case, admittedly, the benefit of the scheme had
been withdrawn by the applicant on 27.2.2001. The applicant had clearly admitted, in ground E of the
application, withdrawal of the amount so credited in his account, albeit compelling financial constraints.

L1.A.No.15 has been filed by an employee of the bank for clarification/modification of our order dated
17.12.2002. In para 6 of the application, the applicant admitted that he had withdrawn and utilised the
benefit of the scheme credited in his account.

As noticed in our judgment, having accepted the benefit under the scheme by withdrawing and utilisation
thereof they are not permitted to approbate and reprobate.”
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Moreover Sri J.C. Nigam filed a Review Petition (Civil) No.747 of 2004 in C.A. No.1089 of 2004 (J.C. Nigam
Versus M/s. Scooter India Limited & others) before the Hon’ble Supreme Court in which the following order dated
28.4.2004 passed:-

“We do not filed any merit in the review petition and the same is accordingly dismissed.”

Thereafter, Sri J.C. Nigam filed a Curative Petition No.152 of 2008 against order dated 28.4.2004 passed in Review
Petition (Civil) No.747 of 2004 which was dismissed by an order dated 20.1.2009, quoted below:-

“We have perused the petition and the connected papers. In our view, no case is made out within the
parameters indicated in the decision of this Court in Rupa Ashok Hurra Vs. Ashok Hurra & Anr. 2002(4)
SCC 388. Hence, the Curative Petition is dismissed.”

In addition to the above said facts, Hon’ble the Apex Court in the constitution bench in the case of Rupa Ashok
Hurra Versus Ashok Hurra & Anr, reported in 2002(4) SCC 388 held as under:-

“Incidentally, this Court stands out to be an avenue for redressal of grievance not only in its revisional

Jurisdiction as conferred by the Constitution but as a platform and forum for every grievance in the country
and it is on this context Mr.Shanti Bhushan, appearing in support of the some of the petitioners, submitted
that the Supreme Court in its journey for over 50 years has been able to obtain the confidence of the people
of the country, whenever the same is required be it the atrocities of the police or a public grievance
pertaining to a governmental action involving multitudes of problems. It is the Supreme Court, Mr. Shanti
Bhushan contended, where the people feel confident that justice is above all and would be able to obtain
Justice in its true form and sphere and this is beyond all controversies. It has been contended that finality of
the proceeding after an Order of the Supreme Court, there should be, but that does not preclude or said to
preclude this Court from going into the factum of the petition for gross injustice caused by an Order of the
Supreme Court itself under the inherent power being an authority to correct its errors any other view should
not and ought not be allowed to be continued. Needless to record here, however, that review jurisdiction
stand foisted upon this Court in terms of the provisions of the Constitution, as noticed hereinbefore and it is
also well-settled that a second review petition cannot be said to maintainable. Reference maybe made in this
context to a decision of this Court in the case of J.Ranga Swamy v. Govt. of A.P. & Ors. (AIR 1990 SC 535),
wherein this Court in paragraph 3 stated as below :-

"We are clearly of the opinion that these applications are not maintainable. The petitioner, who appeared in
person, referred to the judgment in Antulay's case (1988) 2 SCC 602 : (AIR 1988 SC 1531). We are,
however, of the opinion that the principle of that case is not applicable here. All the points which the
petitioner urged regarding the constitutionality of the Government orders in question as well as the
appointment of respondent instead of petitioner to the post in question had been urged before the Bench,
which heard the civil appeal and writ petitions originally. The petitioner himself stated that he was heard by
the Bench at some length. It is, therefore, clear that the matters were disposed of after a consideration of all
the points urged by the petitioner and the mere fact that the order does not discuss the contentions or give
reasons cannot entitle the petitioner to have what is virtually a second review."

True, due regard shall have to have as regards opinion of the Court in Ranga Swamy (supra), but the
situation presently centres round that in the event of there being any manifest injustice would the doctrine of
ex debito justitiae be said to be having a role to play in sheer passivity or to rise above the ordinary heights
as it preaches that justice is above all. The second alternative seems to be in consonance with time and
present phase of socio-economic conditions of the society. Manifest justice is curable in nature rather than
incurable and this court would lose its sanctity and thus would belie the expectations of the founding fathers
that justice is above all. There is no manner of doubt that procedural law/procedural justice cannot
overreach the concept of justice and in the event an Order stands out to create manifest injustice, would the
same be allowed to remain in silenco so as to affect the parties perpetually or the concept of justice ought to
activate the Court to find a way out to resolve the erroneous approach to the problem. Mr.Attorney General,
with all the emphasis in his command, though principally agreed that justice of the situation needs to be
looked into and relief be granted if so required but on the same breath submitted that the Court ought to be
careful enough to trade on the path, otherwise the same will open up Pandora's box and thus, if at all, in
rarest of the rare cases the further scrutiny may be made. While it is true that law courts has overburdened
itself 'with the litigation and delay in disposal of matters in the subcontinent is not unknown and in the event
of any further appraisal of the matter by this Court, it would brook on further delay resulting in
consequences which are not far to see but that would by itself not in my view deter this Court from further
appraisal of the matter in the event the same, however, deserve such an additional appraisal The note of
caution sounded by Mr. Attorney as regards opening up of pandora's box strictly speaking, however, though
may be of very practical in nature but the same apparently does not seem to go well with the concept of
Jjustice as adumbrated in our constitution. True it is, that practicability of the situation needs a serious
consideration more so when this Court could do without it for more than 50 years, which by no stretch of
imagination can be said to be a period not so short. I feel it necessary, however, to add that it is not that we
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are not concerned with the consequences of reopening of the issue but the redeeming feature of our justice
delivery system, as is prevalent in the country, is adherence to proper and effective administration of justice
in stricto. In the event there is any affectation of such an administration of justice either by way of infraction
of natural justice or an order being passed wholly without jurisdiction or affectation of public confidence as
regards the doctrine of integrity in the justice delivery system technicality ought not to out-weigh the course
of justice the same being the true effect of the doctrine of ex debito justitiae. The oft quoted statement of law
of Lord Hewart, CJ in R v. Susssex Justices, ex p McCarthy (1924 (1) KB 256) that it is of fundamental
importance that justice should not only be done, should manifestly and undoubtedly be seem to be done had
this doctrine underlined and administered therein. In this context, the decision of the House of Lords in R v.
Bow Street Metropolitan Stipendiary Magistrate and others, ex parte Pinochet Ugarte (No.2) seem to be an
ipoc making decision, wherein public confidence on the judiciary is said to be the basic criteria of the justice
delivery system any act or action even if it a passive one, if erodes or even likely to erode the ethics of
Judiciary, matter needs a further look. Brother Quadri has taken very great pains to formulate the steps to be
taken and the methodology therefor, in the event of there being an infraction of the concept of justice, as
such further dilation would be an unnecessary exercise which I wish to avoid since I have already recorded
my concurrence therewith excepting, however, lastly that curative petitions ought to be treated as a rarity
rather than regular and the appreciation of the Court shall have to be upon proper circumspection having
regard to the three basic features of our justice delivery system to wit, the order being in contravention of the
doctrine of natural justice or without jurisdiction or in the event of there is even a likelihood of public
confidence being shaken by reason of the association or closeness of a judge with the subject matter in
dispute. In my view, it is now time that procedural justice system should give way to the conceptual justice
system and efforts of the law Court ought to be so directed. Gone are the days where implementation of
draconian system of law or interpretation thereof were insisted upon - Flexibility of the law Courts presently
are its greatest virtue and as such justice oriented approach is the need of the day to strive and forge ahead
in the 21st century.”

Thus, from the above said facts and the material on record, as the present industrial dispute stands on the same footing
as of Sri Jagdish Chandra Nigam, so in view of the judgment passed Hon’ble Supreme Court in the case of Sri Jagdish
Chandra Nigam thereafter in Review Petition and Curative Petition, by him which were also dismissed.

Accordingly, preliminary objection taken by learned counsel for respondent are allowed and claim petition filed by
claimant liable to be dismissed.

ORDER

For the foregoing reasons the present industrial dispute is dismissed, workman is not entitled for any relief; and the
reference is answered accordingly.

Lucknow
07" May, 2024
Justice ANIL KUMAR, Presiding Officer
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New Delhi, the 28th June, 2024
S.0. 1317.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the
Central Government hereby publishes the award (Ref. No. 23/2012) of the Central Government
Industrial Tribunal cum Labour Court, Lucknow as shown in the Annexure, in the Industrial dispute
between the employers in relation to The Managing Director, Scooters India Ltd., Sarojini Nagar,
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Lucknow, and Shri Indarpal, Worker, which was received along with soft copy of the award by the
Central Government on 27.06.2024.

[No. L-42011/155/2011- IR (DU)]
DILIP KUMAR, Under Secy.
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM- LABOUR COURT, LUCKNOW
PRESENT
JUSTICE ANIL KUMAR
PRESIDING OFFICER
I.D. No.23 of 2012
Ref. No. L-42011/155/2011-IR(DU) dated: 05.01.2012
BETWEEN
Shri Indarpal S/o0 Ram Krishan Add- Plot No. 18, Shivani Puram
Sarojini Nagar, Lucknow (UP)
AND
The Managing Director, Scooters India Ltd.,
Sarojini Nagar, Lucknow.
AWARD
Sri V.K. Jaiswal - Counsel for the Applicant/Workman
Sri A.K. Singh & Sri Sharad Shukla- Counsel for the Respondent

On 05.01.2012 appropriate government by order no.L-42011/155/2011-IR (DU) has referred the following dispute to
this Tribunal and accordingly the I.D. Case No. 23 of 2012 (Indarpal M/s. Scooter India Ltd.) was registered;:-

“Whether the action of the management of Scooters India Ltd., Lucknow in not considering the application
of workman Sri Indarpal S/o Ram Krishan, Grade ‘C’ dated 07.12.1993 and voluntarily retiring him w.e.f.
13.12.1993 without paying entire pensionery benefits, is legal and justified? What relief the workman is
entitled to?"

Case of claimant:
On 27.3.2012 on behalf of workman, Statement of Claim filed stating therein the following averments :-

a) The applicant was appointed as semi skilled worker under the opposite party/employer on 08.10.1967
being fully eligible for the post and his Service No. is 03666 and he was initially granted Grade ‘C’. The
applicant/workman started performing his work and duties with all satisfaction of his all concerned.

b) All of sudden in the year 1993 a rumors was flown away in the campus of company that Manager of the
respondent is saying that the company is going to be windup within a very short period due to heavy
financial loss and as such employees may take his all service benefits as soon as possible from the
company otherwise company will not responsible for the same. Those employees who will seek his
voluntary retirement under the announced voluntary retirement scheme, they will call back in job/service
on requirement of work on seniority basis.

c¢) The applicant believing rumor on 30.11.1993 applied for his voluntary retirement with effect from
31.03.1994 under the voluntary retirement scheme dated 8.12.1988.

d) A circular dated 6.11.1993 was also circulated by the respondent stating therein that the voluntary
retirement scheme circulated vide circular dated 8.12.1988 will remain suspended with effect from
1.12.1993.

e) The applicant immediately on 03.12.1993 moved an application for withdrawing his voluntary
retirement, which was sought by him with effect from 31.03.1994, then he came to know that his
voluntary retirement has already been accepted by the management of opposite party on the same date
i.e. on which he moved an application on 30.11.1993.
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f) The management was fully aware with all things but voluntary retirement of the applicant was accepted
knowingly and with mal intention on the same date when the applicant submitted his VRS application
i.e. on 30.11.1993 only to oust him from the job, therefore the action of the respondent is quite bad in
law and unjust.

g) The applicant applied for voluntary retirement on 30.11.1993 w.e.f. 31.03.1994 but his voluntary
retirement was accepted by the respondent on the same date when he moved his application on
30.11.1993. The management is well known that the VRS circulated vide letter dated 8.12.1988 will
remain suspended w.e.f. 1.12.1993, therefore, action of the respondent in accepting his VRS w.e.f.
30.11.1993 instead of 31.03.1994 is fully illegal, arbitrary and unjust.

h) If the applicant’s voluntary retirement was not accepted w.e.f. 30.11.1993 i.e. on the date when he
moved his application for VRS, his application would be cancelled or rejected by the management of the
respondent as he submitted another application dated 03.12.1993 for withdrawing his voluntary
retirement and thus he would remain in job till attaining his retirement age from the job. In view of this
the respondent may be directed to pay entire salary and other service benefits to the applicant from the
date of his relieve till the date of his retirement.

i) It is provided in the standing orders of the company that the pay will be revised on each 5 years of
employees which has not been done in the matter of the applicant before accepting his VRS. The
company is quietly running till date, therefore his voluntary retirement deserves to be quashed and the
respondent be directed to reinstate the applicant on the post with full salary benefits from the date of
relieve from the job till his date of retirement from the post and pay his entire due salary with 12%
interest to the applicant.

Case of respondent:

On 10.10.2012 the written statement filed on behalf of the respondent M/s. Scooters India Limited taking the
following preliminary objections :-

a)

b)

d)

e)

2

The matter of dispute does not constitute a valid industrial dispute, as the dispute has not been transformed
into an industrial dispute within the meaning of the terms as defined in Industrial Disputes Act 1947.

The Central Government has not taken facts in cognizance while making a reference to the Tribunal. The
reference is not based on the pleadings of the parties advanced at the conciliation stage, especially the
submissions of the respondent before the Conciliation Officer/Government have been completely ignored,
while making the reference for adjudication. No cause of action arose on the date as mentioned in reference
order as such also on his ground alone, the reference order is bad in the eyes of law.

The Industrial Disputes Act 1947 has been amended vide Industrial Disputes (Amendment) Act, 2010 (Act
No.24 of 2010) and period of limitation has been provided by virtue of Section 2A(3), which is quoted as
below:-

“2A4(3) The application referred to in sub-section (2) shall be made to the Labour Court or
Tribunal before expiry of three years from the date of discharge, dismissal, retrenchment or
otherwise termination of services as specified in sub-section (1)”

A period of limitation has been provided i.e. three years from the alleged date of termination of services, but
the instant case has arisen after a period of 18 years which is liable to the dismissed on the ground of
limitation alone.

Even otherwise, the applicant has not raised industrial dispute within reasonable time. The applicant has
raised an industrial dispute regarding his acceptance of Voluntary Retirement very belatedly i.e. after elapse
of more than about 18 years. It is trite law as held by the Apex Court that the dispute must be raised within
reasonable period of time from the cause of action and where the industrial dispute is not raised within
reasonable period of time the Labour Court or Industrial Tribunal should decline to grant any interim relief to
the workman.

The Apex Court in the case of Nedungadi Bank Ltd. Versus K.P. Madhavankutty & others : 2000(84) FLR
673 SC, S.M. Niljakar Vs. Telecom District Manager, Karnataka:2003(97) FLR 608 SC, Manager R.B.I. Vs.
Gopinath Sharma : 2006 FLR (110) FLR 803 SC has already held that the dispute must be raised within
reasonable period of time from the cause of action and a dispute which is state could not be subject matter of
reference.

The present reference is highly belated, inasmuch as it is made after more than eighteen years from the
alleged date of cause of action. The instant delay caused prejudice to the respondent since the management
not presumed to preserve the relevant record for such a long period.
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h)

)

k)

)

p)

It is settled law of the land that the person who is approaching this Tribunal should come with clean hand but
in the instant matter, the applicant has concealed the actual material facts which are very necessary for the
purposes of the adjudication of present matter of dispute, if any, as such also the reference is not
maintainable before this Tribunal and accordingly deserves to be rejected.

Earlier the applicant had raised an industrial dispute under the provisions of Section 2A of the U.P. Industrial
Disputes Act before the validly appointed conciliation officer. The conciliation officer on its turn called
upon the parties for hearing and after conducting the necessary proceedings, the aforementioned application
had been rejected by the competent authority.

The concerned workman had himself stated in para 11 of his application as preferred before the Regional
Labour Commissioner (Central), Lucknow to the effect that he had preferred a writ petition No. 4397 (S/S)
of 2000 before the Hon'ble High Court Lucknow Bench, Lucknow challenging the order whereby the case
was rejected by the Deputy Labour Commissioner.

The above mentioned writ petition has been dismissed as withdrawn vide judgment and order dated
25.10.2010 on the ground that the applicant wants to approach Central Administrative Tribunal as such it is
also clear that the present case is not maintainable in the eyes of law. These facts have not been disclosed by
the applicant/concerned workman in his written statement, which amounts to concealment of facts and the
instant cases is liable to be dismissed on this ground alone.

An identical situated employee had also preferred a Writ Petition No.1165(SS) of 1994:Jagdish Chandra
Nigam Versus M/s. Scooters India Limited before the Hon’ble High Court, Lucknow Bench, Lucknow
challenging the action of the management in accepting the application for voluntary retirement, which has
been dismissed by means of detail judgment and order dated 9.1.1997.

Being aggrieved from the aforesaid judgment and order dated 9.1.1997, Special Appeal No.48 (SB) of 1997
was preferred before the Division Bench of the Hon’ble High Court, Lucknow Bench, Lucknow and after
conducting the necessary proceedings, the Hon’ble Division Bench of the Hon’ble High Court decided the
said special appeal by means of judgment and order dated 18.12.2000 and set aside the judgment and order
passed by the Single Judge to the extent that in case of the appellant/petitioner deposits the entire amount
which he has received through cheque dated 12.3.1994 alongwith interest at the rate of 12% with respondent
company as well as other benefits which might have been given to the appellant within four weeks from the
production of certified copy of the order, the appellant will be reinstated in service.

The management preferred Special Leave Petition challenging the judgment and order dated 18.12.2000
before the Hon’ble Supreme Court of India, which was letter on converted into Civil Appeal No.1089 of
2004:M/s. Scooters India Limtied & others Vs. Jagdish Chandra Nigam which was allowed by means of the
judgment and order dated 12.2.2004 and the judgment and order dated 18.12.2000 rendered by the Division
Bench of the High Court, Lucknow Bench, Lucknow has been set aside.

Being aggrieved from the judgment and order dated 12.2.2004, Sri Jagdish Chandra Nigam had preferred a
Review Petition No.747 of 2004: J.C. Nigam Vs. M/s. Scooters India Limited, which has also been
dismissed by the Hon’ble Supreme Court of India vide its judgment and order dated 28.4.2004. Sri Nigam
also preferred a Curative Petition No.152 of 2008 and the same has also been dismissed by the Constitution
Bench of Hon’ble Supreme Court vide its judgment and order dated 21.1.2009. Thus it is crystal clear that
the matter in dispute has already been decided by the competent court of law and now nothing remains to be
adjudicated upon by this Tribunal.

It is crystal clear that the principles of res-judicata applies into the matter and accordingly the reference is
liable to be rejected, out rightly without going into the merit of the case.

Accordingly, it has been prayed by respondent that the present industrial dispute may be dismissed being devoid of
any merit.

Thereafter documents, evidences etc. had been exchanged between the parties. Sri Sharad Kumar Shukla, Learned
Counsel for the respondent submits that the preliminary objections taken by them may be considered first and
thereafter the matter be heard on merits.

Finding & conclusion on the Preliminary Objections:

I have heard Sri V.K. Jaiswal, learned counsel for claimant and Sri Sharad Kumar Shukla and Sri A.K. Singh, learned
counsel for the respondent.

It is not in dispute between the parties that Indra Pal -applicant/workman was appointed as semi skilled worker in
establishment known as Scooter India Limited on 08.10.1976, Grade-C having service No. 03666. Scooter India
Limited floated a scheme known as Voluntary Retirement (hereinafter referred to as “VRS”).
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On 30.11.1993 applicant submitted an application for opting VRS and the same was accepted by the respondent on
30.11.1993 and his date of release under the said scheme was notified as 31.11.1993 and consequently applicant was
voluntary retired from service under the Scheme with all consequential benefits and the same were received by him.

Meanwhile on 6.11.1993 a circular was issued which reads as under:-
“Sub:  Voluntary Retirement Scheme — suspension thereof

The Voluntary retirement scheme circulated vide circular no.SIL/PER/NC-63/88 dated 8.12.88 for the
employees of the Company will remain suspended w.e.f.1.12.1993.”

So a letter/representation dated 03.12.1993, submitted by applicant for withdrawal/rejection of his application dated
30.11.1993 for voluntary retirement from services on the ground mentioned therein.

From the material on record the position which emerges out that initially aggrieved by the action of the respondent
thereby not considering application of the workman/applicant dated 03.12.1993 for rejecting/withdrawing acceptance
of voluntary retirement by him under the scheme known as Voluntary Retirement Scheme, he raised a industrial
dispute under Section 2-A of Industrial Disputes Act which rejected by the Conciliation Officer.

However, above said facts have been concealed by applicant while filing the present I.D. Case with oblique motive
and purpose.

As such, it is rightly submitted on behalf of respondent that present case on the same relief in respect to which earlier
claimant’s case u/s 2A of the Act was rejected, is barred by the principle of res-judicata.

Further, one Sri Jagdish Chandra Nigam whose case was identical to the case of claimant, filed a Special Appeal
No.48 (SB) of 1997, allowed by means of judgment and order dated 18.12.2000 (reported in 2000CJ(All) 309), the
relevant portion, quoted below:-

“18. The appeal is allowed. The judgment and order passed by the Hon'ble the single Judge is set aside to
the extent, the observations made in the foregoing paragraph of this judgment. But we provide that in case
the appellant deposits the entire amount which he has received through cheque dated March 12, 1994
alongwith interest at the rate of 12% with Scooters India Limited, as well as other benefits which might have
been given to the appellant within four weeks from the date of production of the certified copy of this order,
the appellant will be reinstated in service. But considering the facts and circumstances of the case, we
further provide that the appellant will not be entitled for payment of back wages.

19. As far as the case of the petitioners of other writ petitions are concerned, the fact of those writ petitioners
are not exactly identical to the facts which have been indicated in the present Special Appeal. But as this
Court has decided the present Special Appeal more or less on same propositions of law although the fact
might be different, we heard the arguments of the learned counsel for the parties in all the writ petitions
alongwith special appeal, which are connected with this special appeal as well.

20. As we have already indicated that those employees who withdrew their application for voluntary
retirement before the prospective date mentioned in the original application for voluntary retirement, shall
he entitled for the relief- But those persons, who have not withdrawn their voluntary retirement before the
prospective date, would not be entitled for any relief.

21. We further provide that those petitioners, who opted for the Voluntary Retirement Scheme from a
prospective date and withdrew their resignations before the said prospective date, but were, relieved by the
management of the Scooters India Ltd. would be entitled to the relief as Jagdish Chandra Nigam has been
provided, provided they filed the writ petitions within one month from the date of the relieving orders. If they
had filed the writ petition after one month from the date of relieving orders, they would not be entitled for
any relief.

22. With the aforesaid observations, the Special Appeal as well as all the writ petitions are disposed of.”

Judgment/order dated 18.12.2000 challenged by way of filing a S.L.P. having Special Leave Petition (Civil)
No.10352/2001 (M/s. Scooters India Ltd & others versus Jagdish Chandra Nigam) along with other S.L.P.s which
were connected. In the above noted S.L.P. an order dated 12.2.2004 was passed by the Hon’ble Supreme Court which
reads as under:-

“Leave Granted.
For the reasons stated in our order passed today in C.A. No.4098/2002, this appeal is allowed.

The order and judgment under challenge is set aside. There shall be no order as to costs.”
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Thus, as per the order passed by the Hon’ble Supreme Court, the S.L.P. filed by M/s. Scooters India Limited was
allowed and judgment and order passed in the case of Special Appeal filed by Sri Jagdish Chandra Nigam was set
aside/S.L.P. filed by Sri Jagdish Chandra Nigam was dismissed.

Moreover order passed by the Hon’ble Supreme Court in Special Leave Petition (Civil) No.10352/2001 (M/s.
Scooters India Ltd & others versus Jagdish Chandra Nigam) based upon order dated 12.2.2004 passed by the Hon’ble
Supreme Court in C.A. No.4098 of 2002 (Bank of India & others Vs. Pale Ram Dhania), reproduced below: -

“1. It is not disputed that the appellant Bank introduced a Voluntary Retirement Scheme, 2000 (herein
referred to as "the Scheme") for its employees which had the approval of its Board of Directors. The Scheme
was operative w.e.f. November 15, 2000 to December 14, 2000 for the employees who sought voluntary
retirement. It is not disputed that the respondent herein who was an employee of the appellant Bank sought
voluntary retirement under the Scheme on November 30, 2000. It is also not disputed that on December 2,
2000 he wrote to the Bank for withdrawal of his application for voluntary retirement. On January 22, 2001,
the appellant Bank accepted the request for voluntary retirement of the respondent. Further, on January 25,
2001, the respondent withdrew the retiral benefits deposited in the Bank in his name as per voluntary
retirement. It appears that the respondent changed his mind after the respondent was relieved from the
employment and he filed a petition under Article 226 of the Constitution challenging the acceptance of his
request for voluntary retirement. A learned Single Judge of the High Court allowed the petition and set aside
the acceptance of the application for voluntary retirement submitted by the respondent. Aggrieved, the
appellants preferred a letters patent appeal which was dismissed. It is against the said judgment, the
appellants are in appeal before us.

2. A Bench of three Judges of this Court in Punjab National Bank v. Virender Kumar Goel , has held that an
employee who sought voluntary retirement and subsequently wrote for its withdrawal but has withdrawn the
amount of retiral benefits as per the Voluntary Retirement Scheme, is not entitled to the withdrawal of his
application for voluntary retirement. It is not disputed that in the present case the respondent herein
withdrew the amount of retiral benefits on January 25, 2001.

3. For the aforesaid reason, this appeal deserves to be allowed. We order accordingly. The order and
Jjudgment under challenge is set aside. There shall be no order as to costs”.

In Review Petition (Civil) No.53 of 2003 arising out of Appeal (Civil) No.896 of 2002 (Punjab National Bank Versus
Virender Kumar Goel & others), the Hon’ble Supreme Court on 21.1.2004 passed an order. The relevant of order
dated 21.1.2004 reads as under:-

“LA.NOS. 1-22

These applications have been filed by the State Bank of Patiala for clarification/directions. The ground taken
in these applications is that the State Bank of Patiala is not a nationalised bank. It is hundred per cent a
subsidiary of the State Bank of India. The VRS scheme floated by the State Bank of Patiala is in para-materia
with the scheme floated by the State Bank of India. This Court in the judgment dated 17.12.2002 allowed the
appeals filed by the State Bank of India but nothing has been said about the appeals filed by the State Bank
of Patiala. In the interregnum, a two-Judge Bench of this Court, in which one of us (Sema, J) was a member,
considered the same question in Civil Appeal No. 2341 of 2003 arising out of Special Leave Petition No.
23530 of 2002 entitled State Bank of Patiala Vs. Jagga Singh, disposed of on 13.3.2003, where this Court
after considering Clause 8 of the scheme floated by the State Bank of Patiala and Clause 7 of the scheme
floated by the State Bank of India, had held that the scheme floated by the State Bank of Patiala is almost
identical of the scheme floated by the State Bank of India. Accordingly, the appeal filed by the State Bank of
Patiala was allowed. Review Petition was also dismissed on 3.12.2003. In view thereof, we clarify that our
direction No.2, allowing the appeals filed by the State Bank of India, would also include the appeals filed by
the State Bank of Patiala. In other words, the appeals filed by the State Bank of Patiala are allowed in terms
of our judgment dated 17.12.2002. LA.NOS. 14-15 1.A.No.14 has been filed by an employee of the bank
sought to clarify/modify our order dated 17.12.2002. In this case, admittedly, the benefit of the scheme had
been withdrawn by the applicant on 27.2.2001. The applicant had clearly admitted, in ground E of the
application, withdrawal of the amount so credited in his account, albeit compelling financial constraints.

L1.A.No.15 has been filed by an employee of the bank for clarification/modification of our order dated
17.12.2002. In para 6 of the application, the applicant admitted that he had withdrawn and utilised the
benefit of the scheme credited in his account.

As noticed in our judgment, having accepted the benefit under the scheme by withdrawing and utilisation
thereof they are not permitted to approbate and reprobate.”

Moreover Sri J.C. Nigam filed a Review Petition (Civil) No.747 of 2004 in C.A. No.1089 of 2004 (J.C. Nigam
Versus M/s. Scooter India Limited & others) before the Hon’ble Supreme Court in which the following order dated
28.4.2004 passed:-
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“We do not filed any merit in the review petition and the same is accordingly dismissed.”

Thereafter, Sri J.C. Nigam filed a Curative Petition No.152 of 2008 against order dated 28.4.2004 passed in Review
Petition (Civil) No.747 of 2004 which was dismissed by an order dated 20.1.2009, quoted below:-

“We have perused the petition and the connected papers. In our view, no case is made out within the
parameters indicated in the decision of this Court in Rupa Ashok Hurra Vs. Ashok Hurra & Anr. 2002(4)
SCC 388. Hence, the Curative Petition is dismissed.”

In addition to the above said facts, Hon’ble the Apex Court in the constitution bench in the case of Rupa Ashok
Hurra Versus Ashok Hurra & Anr, reported in 2002(4) SCC 388 held as under:-

“Incidentally, this Court stands out to be an avenue for redressal of grievance not only in its revisional

Jurisdiction as conferred by the Constitution but as a platform and forum for every grievance in the country
and it is on this context Mr.Shanti Bhushan, appearing in support of the some of the petitioners, submitted
that the Supreme Court in its journey for over 50 years has been able to obtain the confidence of the people
of the country, whenever the same is required be it the atrocities of the police or a public grievance
pertaining to a governmental action involving multitudes of problems. It is the Supreme Court, Mr. Shanti
Bhushan contended, where the people feel confident that justice is above all and would be able to obtain
Justice in its true form and sphere and this is beyond all controversies. It has been contended that finality of
the proceeding after an Order of the Supreme Court, there should be, but that does not preclude or said to
preclude this Court from going into the factum of the petition for gross injustice caused by an Order of the
Supreme Court itself under the inherent power being an authority to correct its errors any other view should
not and ought not be allowed to be continued. Needless to record here, however, that review jurisdiction
stand foisted upon this Court in terms of the provisions of the Constitution, as noticed hereinbefore and it is
also well-settled that a second review petition cannot be said to maintainable. Reference maybe made in this
context to a decision of this Court in the case of J.Ranga Swamy v. Govt. of A.P. & Ors. (AIR 1990 SC 535),
wherein this Court in paragraph 3 stated as below :-

"We are clearly of the opinion that these applications are not maintainable. The petitioner, who appeared in
person, referred to the judgment in Antulay's case (1988) 2 SCC 602 : (AIR 1988 SC 1531). We are,
however, of the opinion that the principle of that case is not applicable here. All the points which the
petitioner urged regarding the constitutionality of the Government orders in question as well as the
appointment of respondent instead of petitioner to the post in question had been urged before the Bench,
which heard the civil appeal and writ petitions originally. The petitioner himself stated that he was heard by
the Bench at some length. It is, therefore, clear that the matters were disposed of after a consideration of all
the points urged by the petitioner and the mere fact that the order does not discuss the contentions or give
reasons cannot entitle the petitioner to have what is virtually a second review."

True, due regard shall have to have as regards opinion of the Court in Ranga Swamy (supra), but the
situation presently centres round that in the event of there being any manifest injustice would the doctrine of
ex debito justitiae be said to be having a role to play in sheer passivity or to rise above the ordinary heights
as it preaches that justice is above all. The second alternative seems to be in consonance with time and
present phase of socio-economic conditions of the society. Manifest justice is curable in nature rather than
incurable and this court would lose its sanctity and thus would belie the expectations of the founding fathers
that justice is above all. There is no manner of doubt that procedural law/procedural justice cannot
overreach the concept of justice and in the event an Order stands out to create manifest injustice, would the
same be allowed to remain in silenco so as to affect the parties perpetually or the concept of justice ought to
activate the Court to find a way out to resolve the erroneous approach to the problem. Mr.Attorney General,
with all the emphasis in his command, though principally agreed that justice of the situation needs to be
looked into and relief be granted if so required but on the same breath submitted that the Court ought to be
careful enough to trade on the path, otherwise the same will open up Pandora's box and thus, if at all, in
rarest of the rare cases the further scrutiny may be made. While it is true that law courts has overburdened
itself 'with the litigation and delay in disposal of matters in the subcontinent is not unknown and in the event
of any further appraisal of the matter by this Court, it would brook on further delay resulting in
consequences which are not far to see but that would by itself not in my view deter this Court from further
appraisal of the matter in the event the same, however, deserve such an additional appraisal The note of
caution sounded by Mr. Attorney as regards opening up of pandora's box strictly speaking, however, though
may be of very practical in nature but the same apparently does not seem to go well with the concept of
Jjustice as adumbrated in our constitution. True it is, that practicability of the situation needs a serious
consideration more so when this Court could do without it for more than 50 years, which by no stretch of
imagination can be said to be a period not so short. I feel it necessary, however, to add that it is not that we
are not concerned with the consequences of reopening of the issue but the redeeming feature of our justice
delivery system, as is prevalent in the country, is adherence to proper and effective administration of justice
in stricto. In the event there is any affectation of such an administration of justice either by way of infraction
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of natural justice or an order being passed wholly without jurisdiction or affectation of public confidence as
regards the doctrine of integrity in the justice delivery system technicality ought not to out-weigh the course
of justice the same being the true effect of the doctrine of ex debito justitiae. The oft quoted statement of law
of Lord Hewart, CJ in R v. Susssex Justices, ex p McCarthy (1924 (1) KB 256) that it is of fundamental
importance that justice should not only be done, should manifestly and undoubtedly be seem to be done had
this doctrine underlined and administered therein. In this context, the decision of the House of Lords in R v.
Bow Street Metropolitan Stipendiary Magistrate and others, ex parte Pinochet Ugarte (No.2) seem to be an
ipoc making decision, wherein public confidence on the judiciary is said to be the basic criteria of the justice
delivery system any act or action even if it a passive one, if erodes or even likely to erode the ethics of
Judiciary, matter needs a further look. Brother Quadri has taken very great pains to formulate the steps to be
taken and the methodology therefor, in the event of there being an infraction of the concept of justice, as
such further dilation would be an unnecessary exercise which I wish to avoid since I have already recorded
my concurrence therewith excepting, however, lastly that curative petitions ought to be treated as a rarity
rather than regular and the appreciation of the Court shall have to be upon proper circumspection having
regard to the three basic features of our justice delivery system to wit, the order being in contravention of the
doctrine of natural justice or without jurisdiction or in the event of there is even a likelihood of public
confidence being shaken by reason of the association or closeness of a judge with the subject matter in
dispute. In my view, it is now time that procedural justice system should give way to the conceptual justice
system and efforts of the law Court ought to be so directed. Gone are the days where implementation of
draconian system of law or interpretation thereof were insisted upon - Flexibility of the law Courts presently
are its greatest virtue and as such justice oriented approach is the need of the day to strive and forge ahead
in the 21st century.”

Thus, from the above said facts and the material on record, as the present industrial dispute stands on the same footing
as of Sri Jagdish Chandra Nigam, so in view of the judgment passed Hon’ble Supreme Court in the case of Sri Jagdish
Chandra Nigam thereafter in Review Petition and Curative Petition, by him which were also dismissed.

Accordingly, preliminary objection taken by learned counsel for respondent are allowed and claim petition filed by
claimant liable to be dismissed.

ORDER

For the foregoing reasons the present industrial dispute is dismissed, workman is not entitled for any relief; and the
reference is answered accordingly.

Lucknow. 07" May, 2024
Justice ANIL KUMAR, Presiding Officer

g faeefl, 28 S, 2024

F.3M. 1318. 3= fFare srfaf==m (1947 &1 14) it a7 17 F A0 |, FaiT GFhT
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AU | (@A TAT 2, AT FAT & ST hex 1T TLHIT 6l A9 HIGT 5 G127 27.06.2024 F ITH g3
g7 |

[, TH- 42025/07/2024-119- ATEA-(T1)]
=T A, sEw A=

New Delhi, the 28th June, 2024

S.0. 1318.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 40/2009) of the Central Government Industrial Tribunal cum
Labour Court, Lucknow as shown in the Annexure, in the Industrial dispute between the employers in relation to
The Secretary, Tea Board, 14-B, BTM Sarni, Kolkata ;The President Board Tea Board,14- B BTM Sarni
,Kolkata, and The State General Secretary, CITU Office, Local Bus Stand, Dehradun, which was received along

with soft copy of the award by the Central Government on 27.06.2024.
[No. L-42025/07/2024-119- IR (DU)]

DILIP KUMAR, Under Secy.
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ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL-CUM-LABOUR COURT,LUCKNOW
PRESENT
JUSTICE ANIL KUMAR
PRESIDING OFFICER
L.D. No. 40/2009
BETWEEN
The State General Secretary, CITU Office,
Local Bus Stand,
Dehradun
Workman
AND

1. The Secretary,

Tea Board, 14-B, BTM Sarni,

Kolkata- 700001
2. The President Board

Tea Board,

14- B BTM Sarni

Kolkata- 700001

........ Opp. Party
AWARD

Heard Sri B.P. Singh learned counsel for the workman.
Sri K.K. Pandey holding brief of Sri Rajkumar Singh learned counsel for respondent perused the record.
By letter /order dated 01.10.2009 appropriate government has referred the following dispute before this Tribunal.

“Whether the action of the management of Tea Board in terminating the services of Sri Desh Raj Gautam,
employed at tea Board Regional Office, Almora, Uttrakhand w.e.f- 23/01/2008 is legal and justified? If not,
what relief the workman is entitled to?

Accordingly I.D. Case No. 40/2009 has been registered before this Tribunal
On 21.11.2009 claimant filed a claim statement supported by an affidavit.

18 May 2010 respondent no. 1 and 2 filed written statement Claimant/workman filed rejoinder affidavit on
11.11.2010.

On 16.11.2010, an application moved by the claimant for summoning/document from the respondent.
Thereafter documents have been exchanged between the parties.

From the careful scrutiny of the record the position which emerged out that till date no evidence on affidavit filed by
the workman in support of this case.

Sri B.P. Singh learned counsel for the workman has not disputed the said facts i.e. filing of evidence on affidavit by
workman after verifying the original record.

He further submits that as per instruction received to him by his client/workman he does not want to press the present
case due to certain development taken after filing of present case as such the 1.D. case be dismissed as not pressed
(joining of the workman in some other institutions).

After hearing the learned counsel for parties, going through the record, in view of the above said facts and taking into
consideration the law as laid by the Hon'ble High Court in the case of V. K. Raj Industries v. Labour Court (I) and
others 1981 (29) FLR 194 as under:
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"It is well settled that if a party challenges the legality of an order, the burden lies upon him to prove
illegality of the order and if no evidence is produced the party invoking jurisdiction of the Court must fail.
Whenever a workman raises a dispute challenging the validity of the termination of service if is imperative
for him to file written statement before the Industrial Court setting out grounds on which the order is
challenged and he must also produce evidence to prove his case. If the workman fails to appear or to file
written statement or produce evidence, the dispute referred by the State Government cannot be answered in
favour of the workman and he would not be entitled to any relief."

In the case of M/s Uptron Powertronics Employees' Union, Ghaziabad through its Secretary v. Presiding
Officer, Labour Court (II), Ghaziabad and others 2008 (118) FLR 1164 Hon'ble Allahabad High Court has held
as under:

"The law has been settled by the Apex Court in case of Shanker Chakravarti v. Britannia Biscuit Co. Ltd.,
V.K. Raj Industries v. Labour Court and Ors., Airtech Private Limited v. State of U.P. and Ors. 1984 (49)
FLR 38 and Meritech India Ltd. v. State of U.P. and Ors. 1996 FLR that in the absence of any evidence led
by or on behalf of the workman the reference is bound to be answered by the court against the workman. In
such a situation it is not necessary for the employers to lead any evidence at all. The obligation to lead
evidence to establish an allegation made by a party is on the party making the allegation. The test would be,
who would fail if no evidence is led."

And by the Hon'ble Allahabad High Court in the case of District Administrative Committee, U.P. P.A.C.C.S.C.
Services v. Secretary- cum-G.M. District Co-operative Bank Ltd. 2010 (126) FLR 519; wherein it has been held
as under:

"The submission is that even if the petitioner failed to lead the evidence, burden was on the shoulders of the
respondent to prove the termination order as illegal. He was required to lead evidence first which he failed.
A perusal of the impugned award also does not show that any evidence either oral or documentary was led
by the respondent. In the case of no evidence, the reference has to be dismissed."

As the workmen/claimants have not filed any statement of claim/oral/documentary evidence, so the present case is
liable to be dismissed.

Further in addition to the above said facts, taking into consideration the submission made by Sri B.P. Singh learned
counsel for the workman that present I.D. case may be dismissed, as not pressed (As per instruction received to him
by his client/workman he does not want to press the present case due to certain development taken after filing of
present case as such the I.D. case be dismissed as not pressed, joining of the workman in some other institutions),
same is liable to be dismissed.

For the foregoing reasons, the case is dismissed; the workman is not entitled for any relief.
Award as above.
Lucknow, Date 02.05.2024
Justice ANIL KUMAR, Presiding Officer

e fawelt, 28 S, 2024
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gart, 37 A9

New Delhi, the 28th June, 2024
S.0. 1319.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref240/2022) of the Cent. Govt.Indus. Tribunal-cum-Labour Court No -1
Delhi as shown in the Annexure, in the industrial dispute between the management of Northern Railway and their
workmen.

[No. L-41011/47/2022 — IR (B-T)]

SALONI, Dy. Director
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ANNEXURE
THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT DELHI - 1,
NEW DELHI.
ID No. 240/2022
Sh. Sanjay Kumar Verma
Through Secretary, Delhi Mazdoor Vikas Sangathan,
CB-6, Ring Road, Narayana,
New Delhi-110028
Claimant...
Versus
1. The General Manager,
Northern Railway, Baroda House,
New Delhi-110002.
2. M/s G.A. Digital Web World (P) Limited,
R.O. Office No.1, Hargovind Enclave,
Delhi-110092.
Management...
None for the claimant
None for the management no.1
Ms. Soniya Srivastava, A/R for M/s GA Digital Web World (P) Limited.
AWARD

In the present case, a reference was received from the appropriate Government vide letter No.L-
41011/47/2022-IR(B-I) dated 21.07.2022 under clause (d) of sub-section (1) and sub-section (2A) of Section 10 of the
Act, for adjudication of a dispute, terms of which are as under:

SCHEDULE

“Whether the demand of the Delhi Dalit Mazdoor Vikas Sangthan, on behalf of the workman Sanjay Kumar Verma
workin as a Data Entry Operator (DEQO) in the establishment of the Northern Railway recruited through the
contractor M/s G.A. Digital Web World (P) Limited, for the benefit of bonus for the period of 06.05.2019 to
30.11.2019 is legal and justified? If yes, what relief the workman is entitled to?”

2. In the reference order, the appropriate Government commanded the parties raising the dispute to file
statement of claim, complete with relevant documents, list of reliance and witnesses with this Tribunal within 15 days
of receipt of the reference order and to forward a copy of such statement of claim to the opposite parties involved in
the dispute. Despite directions so given, Claimant union opted not to file the claim statement with the Tribunal.

3. On receipt of the above reference, notice was sent to the workman as well as the managements. Neither the
postal article sent to the claimant, referred above, was received back nor was it observed by the Tribunal that postal
services remained unserved in the period, referred above. Therefore, every presumption lies in favour of the fact that
the above notice was served upon the claimant. Despite service of the notice, claimant opted to abstain away from the
proceedings. No claim statement was filed on his behalf. Thus, it is clear that the workman is not interested in
adjudication of the reference on merits.

4. Since the workman has neither put in his appearance nor he led any evidence so as to prove his cause against
the management, this Tribunal is left with no choice, except to pass a ‘No Dispute/Claim’ award. Let this award be
sent to the appropriate Government, as required under Section 17 of the Industrial Disputes Act, 1947, for publication.

Justice VIKAS KUNVAR SRIVASTAVA (Retd.), Presiding Officer
Date: 19.04.2024.
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e fawelt, 28 S, 2024
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New Delhi, the 28th June, 2024

S.0. 1320.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref.17/2023) of the Cent.Govt.Indus.Tribunal-cum-Labour Court No -1 Delhi as shown in the
Annexure, in the industrial dispute between the management of ICICI Bank Itd and their workmen.

[No. L-12011/40/2022 — IR (B-1)]
SALONI , Dy. Director
ANNEXURE
THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT DELHI - 1,
NEW DELHI.
ID No.17/2023
Sh. Rohtas
By General Secretary Delhi Kapda Awam,
General Karamchari Vikas Union (Regd.), E-2/39,
Gali no. 1, Shivaji Mohalla Near Sr. Sec. School,
Soniya Vihar, Delhi-110094
Claimant...
Versus
1. The Branch Manager,
ICICI Bank Ltd. Garg Trade Centre, Plot no. 6,
Sector-11, Rohini, Delhi-110085
2. The Manager,
M/s G.I. Group Network Security Technology Pvt. Ltd,
Head Office, House No. 264-265, TA-2,
Tuglakabad Extn., New Delhi-110019
Management...
None for the claimant

Sh. Ramesh Kumar Koel, A/R for the management

AWARD

In the present case, a reference was received from the appropriate Government vide letter No.L-
12011/40/2022-IR(B-I) dated 22.12.2022 under clause (d) of sub-section (1) and sub-section (2A) of Section 10 of the
Act, for adjudication of a dispute, terms of which are as under:

SCHEDULE

“Whether demand raised by Delhi Kapda Awam General Karamchari Vikas Union vide letter dated 21.04.2022 in
respect of Sh. Rohtas S/o Sh. Premchand against the contractor M/s. G.I. Group Network Security Technology Pvt.
Ltd. New Delhi under the management of ICICI Bank Ltd., Delhi for reinstatement andmultiple demands is proper,
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legal and justified? If yes, what relief the workman is entitled to and what other directions, if any, are necessary in the
matter?”

2. In the reference order, the appropriate Government commanded the parties raising the dispute to file
statement of claim, complete with relevant documents, list of reliance and witnesses with this Tribunal within 15 days
of receipt of the reference order and to forward a copy of such statement of claim to the opposite parties involved in
the dispute. Despite directions so given, Claimant union opted not to file the claim statement with the Tribunal.

3. On receipt of the above reference, notice was sent to the workman as well as the managements. Neither the
postal article sent to the claimant, referred above, was received back nor was it observed by the Tribunal that postal
services remained unserved in the period, referred above. Therefore, every presumption lies in favour of the fact that
the above notice was served upon the claimant. Despite service of the notice, claimant opted to abstain away from the
proceedings. No claim statement was filed on his behalf. Thus, it is clear that the workman is not interested in
adjudication of the reference on merits.

4. Since the workman has neither put in his appearance nor he led any evidence so as to prove his cause against
the management, this Tribunal is left with no choice, except to pass a ‘No Dispute/Claim’ award. Let this award be
sent to the appropriate Government, as required under Section 17 of the Industrial Disputes Act, 1947, for publication.

Date: 05.04.2024
Justice VIKAS KUNVAR SRIVASTAVA (Retd.), Presiding Officer

e fawelt, 28 S, 2024
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New Delhi, the 28th June, 2024
S.0. 1321.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.313/2022) of the Cent.Govt.Indus. Tribunal-cum-Labour Court No -1
Delhi_as shown in the Annexure, in the industrial dispute between the management of _Northern Railway and their
workmen.

[No. L-41011/54/2022 — IR (B-T)]

SALONI , Dy. Director
ANNEXURE

THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT DELHI - 1
ROOM NO.207, ROUSE AVENUE COURT COMPLEX,

NEW DELHI.
ID No. 313/2022
Sh. Praveen Pathania S/o Sh. Om Prakash Pahania & 4 others
Through its General Secretary, Hindustan Engineering &
General Mazdoor Union (Regd. 4479),
Head Office — D-2/24, Sultan Puri, New Delhi-110086

Claimant...
Versus
1. Dy. Chief Commercial Manager Catering,
Northern Railway, Headquarter Office, Baroda House,



2978 THE GAZETTE OF INDIA : JULY 6, 2024/ASHADHA 15, 1946 [PART II—SEC. 3(i1)]

New Delhi-110001.
2. The Manager,
IRCTC, Corporate Office, 11™ Floor,
Statesman House, B-148, Barakhamba Road,
New Delhi-110001.
3. M/s Vision India Services Pvt. Ltd.
A-II, Sector-67, Noida (UP)-201301
4. The Manager,
M/s T&M Services Consulting Pvt. Ltd.,
Next to Maharaja Hotel, Mumbai-400068
Management...
AWARD

In the present case, a reference was received from the appropriate Government vide letter No-L-
41011/54/2022 (IR(B-I)) dated 09.11.2022 under clause (d) of sub-section (1) and sub-section (2A) of Section 10 of
the Act, for adjudication of a dispute, terms of which are as under:

SCHEDULE

“Whether the demand raised by Hindustan Engineering and General Mazdoor Union, New Delhi in respect of Sh.
Praveen Pathania and 4 others vide letter dated NIL against the action of contractors M/s Vision India Services
Pvt. Ltd., Noida and M/s T&M Services Consulting Pvt. Ltd., Mumbai under the management of IRCTC, New
Delhi and Dy. Chief Commercial Manager Catering, Northern Railway HQ, Baroda house, New Delhi for
payment of Salary form June 2020 to 23 July 2020, reinstatement and other demands is proper, legal and
Justified? If yes, what relief the workmen are entitled to?”

2. In the reference order, the appropriate Government commanded the parties raising the dispute to file
statement of claim, complete with relevant documents, list of reliance and witnesses with this Tribunal within 15 days
of receipt of the reference order and to forward a copy of such statement of claim to the opposite parties involved in
the dispute. Despite directions so given, Claimant union opted not to file the claim statement with the Tribunal.

3. On receipt of the above reference, notice was sent to the workman as well as the managements. Neither the
postal article sent to the claimant, referred above, was received back nor was it observed by the Tribunal that postal
services remained unserved in the period, referred above. Therefore, every presumption lies in favor of the fact that
the above notice was served upon the claimant. Despite service of the notice, claimant opted to abstain away from the
proceedings. No claim statement was filed on his behalf. Thus, it is clear that the workman is not interested in
adjudication of the reference on merits.

4. Since the workman has neither put in his appearance nor he led any evidence so as to prove his cause against
the management, this Tribunal is left with no choice, except to pass a ‘No Dispute/Claim’ award. Let this award be
sent to the appropriate Government, as required under Section 17 of the Industrial Disputes Act, 1947, for publication.

Date: 23.04.2024
Justice VIKAS KUNVAR SRIVASTAVA (Retd.), Presiding Officer

e faeelt, 28 S, 2024
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New Delhi, the 28th June, 2024

S.0. 1322.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.41/2023) of the Cent.Govt.Indus. Tribunal-cum-Labour Court No -1
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Delhi _as shown in the Annexure, in the industrial dispute between the management of _ CPWD Flectrical and their
workmen.

[No. L-12025/01/2024 — IR (B-1)-179]
SALONI, Dy. Director
ANNEXURE

Before the Justice Vikas Kunvar Srivastava (Retd.) Presiding Officer, Government of India Ministry of
Labour & Employment, Central Government Industrial Tribunal Cum — Labour Court-I, New Delhi

ID No. 41/2023
Sh. Sahdev Singh, H.No. 47, Masjid Moth,
Andrews Ganj, South Delhi-110049.
Claimant...
Versus
1. Executive Engineer, CPWD Electrical,
Schedule-B, Cabinet Secretariat, CGO Complex,
New Delhi-110003.
2. M/s R.D. Engineers,
A-1/409, Madhu Vihar,Dwarka,
New Delhi-110059
Management...
None for the claimant
None for the management
AWARD

In the present case, a reference was received from the appropriate Government vide letter No-
ND.96(20)/ID(2A)2022-DY.CLC dated 20.01.2023 under clause (d) of sub-section (1) and sub-section (2A) of
Section 10 of the Act, for adjudication of a dispute, terms of which are as under:

SCHEDULE

“Whether the service of Sh. Sahdev Singh Sikarwar, Ex. Lift Operator, has been terminated w.e.f. 22.08.2021
illegally and/or unjustifiably by the management of M/s R.D. Engineers? If yes, what relief the workman
concerned is entitled to and what direction are necessary in the respect?”

2. In the reference order, the appropriate Government commanded the parties raising the dispute to file
statement of claim, complete with relevant documents, list of reliance and witnesses with this Tribunal within 15 days
of receipt of the reference order and to forward a copy of such statement of claim to the opposite parties involved in
the dispute. Despite directions so given, Claimant union opted not to file the claim statement with the Tribunal.

3. On receipt of the above reference, notice was sent to the workman as well as the managements. Neither the
postal article sent to the claimant, referred above, was received back nor was it observed by the Tribunal that postal
services remained unserved in the period, referred above. Therefore, every presumption lies in favor of the fact that
the above notice was served upon the claimant. Despite service of the notice, claimant opted to abstain away from the
proceedings. No claim statement was filed on his behalf. Thus, it is clear that the workman is not interested in
adjudication of the reference on merits.

4. Since the workman has neither put in his appearance nor he led any evidence so as to prove his cause against
the management, this Tribunal is left with no choice, except to pass a ‘No Dispute/Claim’ award. Let this award be
sent to the appropriate Government, as required under Section 17 of the Industrial Disputes Act, 1947, for publication.

Date: 23.04.2024
Justice VIKAS KUNVAR SRIVASTAVA (Retd.), Presiding Officer
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S faeeil, 28 S, 2024
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New Delhi, the 28th June, 2024

S.0. 1323.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.260/2018) of the Cent.Govt.Indus. Tribunal-cum-Labour Court No -1
Delhi _as shown in the Annexure, in the industrial dispute between the management of _ Bhartiya Container Nigam

Limited and their workmen
[No. L-12025/01/2024 — IR (B-I)-180]

SALONI , Dy. Director
ANNEXURE
THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT DELHI - 1
ROOM NO.207, ROUSE AVENUE COURT COMPLEX,
NEW DELHI.
DID No.260/2018
Sh. Sanjay Kumar Gupta S/o Late Sh. Ram Pravesh Gupta
Through All India General Mazdoor Trade Union (Regd. 3025)
170, Bal Mukund Nagar, Giri Nagar,
Kalkaji, New Delhi-110019 Claimant...
Versus
1. Chief Manager,
Bhartiya Container Nigam Limited,
Address: C-3, Mathura Road, Opposite Apollo Hospital,
New Delhi-110076.
2. M/s 3455 Sanjay Rana Security Agency,
F-20, Manish Global Mall Sector-22, Dwarka,
New Delhi-110077
Management...
AWARD

1. This is an application Under Section 2A of the I.D. Act whereby, the applicant made prayer that his
termination from the service on 16.01.2018 by the management which be declare illegal and unjustified and
he be reinstated with full back wages, it is the case of the applicant/workman that he has been working with
the management. He has not been provided any legal facilities. He was illegally terminated from his service
on 16.01.2018 without any rhyme or reason and without conducted any domestic enquiry by the
management. He has initiated the conciliation proceeding but, no result. Hence, he had filed the present
claim petition.

2. Management No.2 is not appearing since long therefore they are proceeded ex-parte. However, the
management no.l has appeared and filed the written statement. Thereafter, case was listed for filing of
rejoinder and framing of issues on the basis of pleadings. Despite providing a number of opportunities,
claimant have not appeared to substantiate his claim.
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3. Hence, in these circumstances this tribunal has no option except to pass the no dispute award. No dispute
award is passed accordingly. File is consigned to the record room. A copy of this award is hereby send to the
appropriate government for notification under section 17 of the .D. Act, 1947.

Date: 23.04.2024

Justice VIKAS KUNVAR SRIVASTAVA (Retd.), Presiding Officer

s faeefT, 1 See, 2024
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g, 37 Ao

New Delhi, the 1st July, 2024

S.0. 1324.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.19/2012) of the Cent.Govt.Indus.Tribunal-cum-Labour Court
Hyderabad as shown in the Annexure, in the industrial dispute between the management of _State Bank of
Hyderabad and their workmen.

[No. L-12025/01/2024 — IR (B-1)-181]

SALONI , Dy. Director

ANNEXURE
IN THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT AT
HYDERABAD
Present: - Sri IRFAN QAMAR
Presiding Officer

Dated the 29" day of April, 2024
INDUSTRIAL DISPUTE LC No.19/2012

Between:
Smt. V. Vijaya Lakshmi,
W/o V. Venkatesh,

R/0 13-6-916/12, Banjawadi,

Karwan, Hyderabad. . ....Petitioner
AND
1. The General Manager,

State Bank of Hyderabad,

Head Office, Gunfoundry,
Hyderabad.

2. The Branch Manager,
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State Bank of Hyderabad,
Attapur branch, D.No.2-4-77/5,
Boston Towers, P.V.N.R. Express Highway,
Pillar No.187, Attapur, Upparpally,
Hyderabad — 500 048.

3. M/s. Sri Bhagyalaxmi House Keeping,

3-4-899/2, Opp. Inidan Oil Petrol Pump,

Barkatpura, Hyderabad. e Respondents
Appearances:
For the Petitioner: Sri Y. Ranjeeth Reddy, Advocates
For the Respondent: Sri Ch. Siva Reddy, Advocate
AWARD

Smt. V. Vijaya Lakshmi, who worked as Temporary Sub-staff/Safai Karmachari (who will be referred to as
the workman) has filed this petition under Sec. 2A(2) of the Industrial Disputes Act, 1947 against the Respondents
State Bank of Hyderabad against the termination order dated 1.9.2012 and seeking for reinstatement into service
duly granting all the consequential benefits such as continuity of service, back wages and all other attendant benefits

etc., and such other reliefs as this court may deems fit.

2. On the date fixed for Petitioner’s evidence, Petitioner called absent. Despite providing sufficient
opportunity Petitioner did not adduce any evidence to substantiate her claim. Therefore, a ‘No claim’ award is

passed for want of evidence.
Award is passed accordingly. Transmit.

Typed to my dictation by Smt. P. Phani Gowri, Personal Assistant, corrected and signed by me on this the
29™ day of April, 2024.

IRFAN QAMAR, Presiding Officer

Appendix of evidence

Witnesses examined for the Witnesses examined for the
Petitioner Respondent
NIL NIL

Documents marked for the Petitioner
NIL

Documents marked for the Petitioner
NIL

Presiding Officer
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AT, I e
New Delhi, the 1st July, 2024

S.0. 1325.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.17/2022) of the Cent.Govt.Indus.Tribunal-cum-Labour Court
Hyderabad as shown in the Annexure, in the industrial dispute between the management of _M/s. Bank of Baroda
and their workmen.

[No. L-39025/01/2024- IR(B.I1)-26]
SALONI, Dy. Director

ANNEXURE
IN THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT AT
HYDERABAD
Present: - Sri IRFAN QAMAR
Presiding Officer

Dated the 28th day of March, 2024
INDUSTRIAL DISPUTE No. 17/2022
Between:

Sri N. Roopa Chandra,

D.No0.4-400-B-1-1,

Anjaneyaswamy Street,

Madanapalli,

Chittoor District(A.P.)-517325. . Petitioner

AND

1. Dy. Gen. Manager,
M/s. Bank of Baroda,
3" Floor , Dhoom Complex,
Srinivasanagar, Bank Colony,
NTR Health University,
Vijayawada -520 008.

2. General Manager,
M/s. Bank of Baroda,
D.No.3-6-289, 1% Floor
Karim Manzil, Hyderguda,

Hyderabad — 500 029. ... Respondents
Appearances:
For the Petitioner : Sri Venkat Sri Maithreya, Advocate
For the Respondent: M/s. Macharla Law Associates, Advocates
AWARD

The Government of India, Ministry of Labour by its order No. 7/48/2021-B1 dated 23.12.2021 referred
the following dispute under section 10(1)(d) of the I1.D. Act, 1947 for adjudication to this Tribunal between the
management of M/s. Bank of Baroda and their workman. The reference is,
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SCHEDULE

“Whether the action of the Management of M/s. Bank of Baroda, Vijayawada in dismissal of
Shri N. Roopa Chandra, Ex. Cashier from the services is legal and justified or not? If not, to
what relief the workman is entitled to?”

The reference is numbered in this Tribunal as I.D. No. 17/2022 and notices were issued to the parties concerned.

2. Petitioner absent on the date fixed for filing of claim statement and documents. Despite sufficient opportunity
granted Petitioner did not file any claim statement. It seems he do not want to prosecute his case. Hence, a ‘No
Claim’ award is passed.

Award is passed accordingly. Transmit.

Typed to my dictation by Smt. P. Phani Gowri, Personal Assistant, corrected by me on this the 28th day of
March, 2024.

IRFAN QAMAR, Presiding Officer

Appendix of evidence

Witnesses examined for the Witnesses examined for the
Petitioner Respondent
NIL NIL

Documents marked for the Petitioner
NIL
Documents marked for the Respondent

NIL

TS faeel, 1 e, 2024

F.3T. 1326.—sf=NHe f@are At (1947 F1 14) HF =T 17 F AT |, Feaid G
A9 AT fofies; 7ae 91 Seed (el ue aaeiax afqas Fut yrgae ™iffes & ydedas %
Hag AT oY FRAe IS ASGR €9 & 1= Aqa9 H MiEy Fey aaa s steeor &
qH AT, AgARTATE, G=Te (RO 9.-43/2022) FT ST T srqerass § fe@mm T §, Jarfard w2t 8§
STT g 1 G T A% FHIT 6 912 01.07.2024 FT TTH gl o7 |

[&. T-30011/14/2022-31EATT(TH) |

=T A, @7 at=a
New Delhi, the 1st July, 2024

S.0. 1326.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 43/2022) of the Central Government Industrial Tribunal
cum Labour Court, Ahmedabad as shown in the Annexure, in the Industrial dispute between the employers in
relation to M/s ONGC Limited; M/s North Eastern Drilling and Workover Services Company Private Limited
and Glorious Petroleum Mazdoor Sangh which was received along with soft copy of the award by the Central
Government on 01.07.2024.

[No. L-30011/14/2022-IR(M)]
DILIP KUMAR, Under Secy.

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
AHMEDABAD
Present....
Radha Mohan Chaturvedi,

Presiding Officer (I/c),
CGIT-cum-Labour Court,
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Ahmedabad
Dated 12th June, 2024

Reference (CGITA) No. - 43/2022

1. The Executive Director- AM
M/s ONGC Ltd; Ahmedabad Asset, 5 Floor, Avani Bhavan, Chandkheda, Ahmedabad(Gujarat)-
380005

2. The Head Well Service,
M/s ONGC Ltd; 2™ Floor, Avani Bhavan, Chandkheda,
Ahmedabad(Gujarat)- 380005

3. M/s North Eastern Drilling and Workover Services Company Pvt. Ltd.
PaltanBazar, Dibrugarh(Assam)- 786005 First Parties

V/s

The General Secretary,
Glorious Petroleum Mazdoor Sangh,
A/3, Priya Darshini Society, Nr. New Railway Colony,

Sabarmati, Ahmedabad(Gujarat)- 380019 Second Party
For the First Party : None
For the Second Party : None

AWARD

The Ministry of Labour and Employment, Government of India have in exercise of powers conferred by the
Clause (d) of Sub-section (1) and Sub-section 2A of Section 10 of Industrial Disputes Act, 1947 referred the below
mentioned dispute vide reference adjudication Order No. L-30011/14/2022-IR (M) dated 27.05.2022 for adjudication
to this Tribunal.

SCHEDULE

“Whether the demand of the Glorious Petroleum Mazdoor Sangh, Ahmedabad for regularization in respect of
15 workmen (as per list) engaged by ONGC Ltd., Ahmedabad through its contractor M/s. North Eastern
Drilling and Workover Services Co. Pvt. Ltd is fair, legal and justified? If yes, what relief the concerned
workmen are entitled to?”

1. The reference was received in this Tribunal on 13™ June, 2022. The Ministry had directed the party raising
the dispute to file his statement of claim complete with relevant documents with the Tribunal within 15
days of receipt of this order of reference as per provision made under Rule 10 (B) of Industrial Disputes
(Central) Rules, 1957. This order of reference had been sent to all the parties as well as this Tribunal
through registered post by the Ministry. Therefore, it is inferred that the same had been delivered to all the
parties including claimants.

2. A period of approximately two years has been elapsed but none has appeared and filed the statement of
claim as directed and expected by the Ministry.

3. In considered opinion of this Tribunal, it is established that either the claimant of this dispute is not
interested to prosecute the claim or the said dispute is no more in existence.

4. It is therefore just & proper to pass an award considering “no dispute” between the parties.

5. The award is passed as above. The award be sent for publication U/s 17(1) of Industrial Disputes Act, 1947.

RADHA MOHAN CHATURVEDI, Presiding Officer (I/c)
e fawelt, 1 9[=TE, 2024
F.3M. 1327 —sf=ntie f@ars afefaae (1947 F1 14) #F =T 17 F A0 H, FegiT qLFe
A9 SrgeshT fRrfies o yaeds & dag At o sgestet o si i a6d giaae & =
agad H ATy FiT R s AT8w<or Ta 5% ~Faed, JgHeER, 991e (R 7.-37/2022)

T ST T oo | fS@mT T §, TR wdt § S deaid ahiT wl qide St & 97 01.07.2024
T ITH g3 AT |

(€. TA-30011/10/2022-3T AT (TH)]|
=T A, @7 atea
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New Delhi, the 1st July, 2024

S.0. 1327.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 37/2022) of the Central Government Industrial Tribunal
cum Labour Court, Ahmedabad as shown in the Annexure, in the Industrial dispute between the employers in
relation to M/s ONGC Limited and ONGC Rigman and Topman Workers Union which was received along with
soft copy of the award by the Central Government on 01.07.2024.

[No. L-30011/10/2022-IR(M)]
DILIP KUMAR, Under Secy.

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
AHMEDABAD
Present....
Radha Mohan Chaturvedi,

Presiding Officer (I/c),
CGIT-cum-Labour Court,
Ahmedabad

Dated 12th June, 2024

Reference (CGITA) No. - 37/2022

1. The Executive Director,
M/s ONGC Ltd., Ahmedabad Asset, 5™ Floor, Avani Bhavan,
Chandkheda, Ahmedabad(Gujarat)- 380005

2. The Executive Director,
M/s ONGC Ltd., Cambay Asset, P.O. Kansari, Khambhat,
District- Anand, Anand(Gujarat)- 388630

3. The Executive Director Chief HR,
M/s ONGC Ltd., 5" Floor, Pandit Deendayal Upadhyay urja Bhavan,
5, Nelson Mandela Marg, Vasant Kunj, New Delhi- 110070

4. The Chief HRD,
M/s ONGC Ltd., Office of Chief HRD, Pandit Deedayal Upadhyay urja Bhavan, 5, Nelson Mandela
Marg, Vasant Kunj, New Delhi- 110070

5. The Executive Director,
M/s ONGC Ltd., Ankleshwar Asset, New Building, Gadkhol Part,
Ankleshwar GIDC, Ankleshwar- 393001

6. The General Manager,
M/s ONGC Ltd., Mehsana Asset, KDM Bhavan, Palavasna,
Mehsana(Gujarat)- 384003 First Parties

Vis

The President,

ONGC Rigman and Topman Workers Union,
C/o C.R. Trivedi, E-102, Sangath Plaza,
Near Sangath Mall-1, Motera,

Ahmedabad (Gujarat) - 380005 Second Party
For the First Party : None
For the Second Party : None

AWARD

The Ministry of Labour and Employment, Government of India have in exercise of powers conferred by the
Clause (d) of Sub-section (1) and Sub-section 2A of Section 10 of Industrial Disputes Act, 1947 referred the below
mentioned dispute vide reference adjudication Order No. L-30011/10/2022-IR (M) dated 02.05.2022 for adjudication
to this Tribunal.

SCHEDULE

“Whether the demand of the ONGC Rigman & Topman Workers Union, Ahmedabad for canteen facility or
food compensatory allowances for daily duty employees, transportation allowance for drilling rig/site, adequate
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manpower supply at Rig site and night shift allowances is legal, just & proper? If yes, what relief the Workers
are entitled to?”

1.

The reference was received in this Tribunal on 09™ May, 2022. The Ministry had directed the party
raising the dispute to file his statement of claim complete with relevant documents with the Tribunal
within 15 days of receipt of this order of reference as per provision made under Rule 10 (B) of Industrial
Disputes (Central) Rules, 1957. This order of reference had been sent to all the parties as well as this
Tribunal through registered post by the Ministry. Therefore, it is inferred that the same had been delivered
to all the parties including claimants.

A period of two years has been elapsed but none has appeared and filed the statement of claim as directed
and expected by the Ministry.

In considered opinion of this Tribunal, it is established that either the claimant of this dispute is not
interested to prosecute the claim or the said dispute is no more in existence.

It is therefore just & proper to pass an award considering “no dispute” between the parties.

The award is passed as above. The award be sent for publication U/s 17(1) of Industrial Disputes Act,
1947.

RADHA MOHAN CHATURVEDI, Presiding Officer (I/c)
% feelt, 1 SeTs, 2024

F.3T. 1328.—sf=ne f@are Afafaae (1947 F1 14) FF =T 17 F AT |, Feald G

o4 st s 999 Swhe RaaRE afdas yeae ®ifmee & yauds & 9ag e s
YT TFATSS A9gE TRYG & o= aqad # My d=0a a3 shenfis sifga<er ug 59 <y,

srguaraTe, daTe (R 7.-04/2022) it ST T siqeed # fe@mr = 8, T Fedt § ST Fea i
LT I TS FIAT % d17 01.07.2024 FT ITH g3 7 |

[H. TA-30011/01/2022-3T$ 32 (TH)]

&= T A, sEw atea
New Delhi, the 1st July, 2024

S.0. 1328.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central Government
hereby publishes the award (Reference No. 04/2022) of the Central Government Industrial Tribunal cum Labour
Court, Ahmedabad as shown in the Annexure, in the Industrial dispute between the employers in relation to M/s ONGC
Limited; M/s Checkmate Security Services Pvt. Ltd. and petroleum Employees Mazdoor Parishad which was

received along with soft copy of the award by the Central Government on 01.07.2024

[No. L-30011/01/2022-IR(M)]
DILIP KUMAR, Under Secy.

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
AHMEDABAD
Present....
Radha Mohan Chaturvedi,

Presiding Officer (I/c),
CGIT-cum-Labour Court,
Ahmedabad

Dated 12th June, 2024

Reference (CGITA) No. - 04 /2022

The Executive Director- Asset Manager,
M/s ONGC Ltd; Avani Bhavan, Chandkheda
Ahmedabad (Gujarat) — 380005

The Director
M/s Checkmate Security Sevices Pvt. Ltd.,
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28-Gulmohor Bunglow, Nr. Hanuman Temple, B/H
Nehrunagar Circle, Surendra Mangaldas Road, Ambawadi,
Ahmedabad(Gujarat)- 380006

First Parties
V/s

The General Secretary,
Petroleum Karmchari Mazdoor Parishad,
28-B, Narayan Park, B/h. Chandkheda Railway Station, Sabarmati,

Ahmedabad (Gujarat) — 382470 Second Party
For the First Party : None
For the Second Party : None

AWARD

The Ministry of Labour and Employment, Government of India have in exercise of powers conferred by the

Clause (d) of Sub-section (1) and Sub-section 2A of Section 10 of Industrial Disputes Act, 1947 referred the below
mentioned dispute vide reference adjudication Order No. L-30011/01/2022-IR (M) dated 19.01.2022 for adjudication
to this Tribunal.

SCHEDULE

“Whether the action of M/s Checkmate Services Pvt. Ltd. under ONGC Ltd. Ahmedabad Asset in not paying
wages for the quarantine period in respect of S/Shri Prakash Rameshbhai, Jainath Jha, Prabhaji Mangaji Thakore,
Narayan Mohanbhai Chaudhary and Kalusingh Raguvirsingh- all Security Guards, is fair, legal & justified? If
not, what relief these Security Guards are entitled to?”

1.

The reference was received in this Tribunal on 27" January, 2022. The Ministry had directed the party
raising the dispute to file his statement of claim complete with relevant documents with the Tribunal within
15 days of receipt of this order of reference as per provision made under Rule 10 (B) of Industrial Disputes
(Central) Rules, 1957. This order of reference had been sent to all the parties as well as this Tribunal through
registered post by the Ministry. Therefore, it is inferred that the same had been delivered to all the parties
including claimants.

Considering the period of outbreak of the COVID-19 pandemic and spread of the new variant of the same
which was from March 2020 to February 2022 as excluded, a period of more than two years has been
elapsed but none has appeared and filed the statement of claim as directed and expected by the Ministry.

In considered opinion of this Tribunal, it is established that either the claimant of this dispute is not interested
to prosecute the claim or the said dispute is no more in existence.

It is therefore just & proper to pass an award considering “no dispute” between the parties.
The award is passed as above. The award be sent for publication U/s 17(1) of Industrial Disputes Act, 1947.
RADHA MOHAN CHATURVEDI, Presiding Officer (I/c)

s faeefT, 1 e, 2024
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New Delhi, the 1st July, 2024

S.0. 1329.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 41/2014) of the Central Government Industrial Tribunal
cum Labour Court, Jabalpur as shown in the Annexure, in the Industrial dispute between the employers in relation
to Hindustan Petroleum Corporation Limited and Shri Rajesh K. Arya which was received along with soft copy
of the award by the Central Government on 01.07.2024.

[No. L-30012/68/2013-IR(M)]
DILIP KUMAR, Under Secy.

ANNEXURE
THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT, JABALPUR

NO. CGIT/LC/R/41/2014
Present: P.K.Srivastava

H.J.S..( Retd)
Shri Rajesh K. Arya
121-B, Nagin Nagar,
Aerodrum Road,
Indore-452002

Workman

Versus

The Regional Manager

Hindustan Petroleum Corpn. Ltd.

Regional Office, Gautam Nagar, P.B. No. 705

Bhopal (M.P.) — 462023 Management

AWARD
(Passed on this 30th day of May-2024.)

As per letter dated 19/02/2014 by the Government of India, Ministry of Labour, New Delhi, the reference is
received. The reference is made to this tribunal under section-10 of I.D. Act, 1947 as per reference number L-
30012/68/2013 IR(M) dt. 19/02/2014. The dispute under reference related to :-

AWhether the action of the Management of Hindustan Petroleum Corporation Ltd., Bhopal in
discharging the services of workman Sh. Rajesh K. Arya w.e.f. 23.09.2005 is justified ? If not, what relief the
workman is entitled to ?**

After registering the case on reference received, Notices were sent to the parties and were duly served on
them. They appeared and filed their respective statements of claim and defense.

The case of the applicant workman is that he was first appointed on 15.02.1984 as Class-IV Employee in the
office of the management. He was promoted as LPG Operator in the year 1992 and Sr. LPG Operator in the year
1999. At relevant time he was working at Mongalia LPG Bottling Plant in Indore (M.P.). He had an unblemished
service career. He always worked diligently to the satisfaction of his superiors. He met with an accident on
13.11.2011 in which he received serious head injuries. He was forced to take leave under intimation of Plant
Manager. His Sister in Law also died in between and his mother got severe heart attacks two times, in such
circumstances due to his own sickness and sickness of family members he had to take leave and even leave without
wages. He was issued a charge sheet on 24.02.2024 with allegations of unauthorized absence. A Departmental
enquiry was proceeded against him. The workman submitted an application for seeking voluntary retirement which
was pending consideration during enquiry. The enquiry was not conducted as per rules and procedure. He was not
supplied with a copy of report of Enquiry Officer which held him guilty of charge before the order of punishment.
According to him, he was not given an opportunity to explain himself in the light of enquiry report and finding of
Enquiry Officer which is in violation of Principles of Natural Justice.

The management has denied the allegations on this point and has submitted that the workman was a habitual
absentee. He unauthorisedly absented himself for 50 days in the year 2001, 83 days in the year 2002 and 131 days in
the year 2003, total absence 264 days. He was issued a charge sheet for these absence with the following charges of
misconduct:-
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Rule 31 Clause 7 :-

Habitual absence with leave or habitual absence without leave for more than 21 consecutive days or
overstaying the sanctioned leave without sufficient grounds or proper and satisfactory explanation.

Rule 31 Clause 38 :-

Breach of standing order applicable to the establishment or any rule may there under.

According to the management, the workman submitted his explanation dated 06.03.2004 which was found
unsatisfactory. A departmental enquiry was issued against him. The Enquiry Officer conducted the enquiry
proceedings on 15.09.2004, 20.09.2004 and 29.09.2004 as per procedure and in line with the principles of natural
justice. The workman took a defence that his absence was due to some unavoidable circumstances, mainly on the
ground of his own sickness but he could not produce any document in support. He could not produce any documents
in obtaining approval for the period of his absence. He pleaded guilty and accepted the charges. The Enquiry Officer
submitted his enquiry report dated 04.02.2005, copy was forwarded to the workman for his comments and was duly
acknowledged by him. He did not submit any comment on the report. The Disciplinary Authority accepted the
findings in the enquiry report and awarded punishment.

Following preliminary issue no.-1 was framed on the basis of pleadings.
Whether, the departmental enquiry conducted is legal and proper ?

The workman has examined himself on oath as witness and has been cross-examined by Management. The
management has examined Rajiv Singhai, Senior Manager as a witness. He has been cross-examined. He was the
Presenting Officer during the enquiry. The management has proved the enquiry papers which are Ex. M/1 to M/5.

On the basis of evidence on record this preliminary issue was decided vide order dated 29.07.2022
holding the departmental enquiry legal and proper. This order is part of this award.

Following additional issues were framed thereafter:-
1) Whether, charges are proved from evidence adduced in enquiry proceedings ?
2) Whether, punishment is disproportionate to the charge proved?
3) Relief to which the workman is entitled ?

The parties were granted opportunity to lead evidence on remaining issues. No evidence was adduced by any
of the parties on remaining issues.

I have heard argument of learned Counsel Mr. R.K. Soni for the workman and Senior Advocate Mr. Anoop
Nair assisted by Advocate Neeraj Kewat for management. None of the parties have filed any written arguments. |
have gone through the record as well.

Issue No.-2 :-

The enquiry proceedings filed and proved have been perused by me. It comes out that during the enquiry
proceedings, the workman admitted his absence and took the case in defence that his absence was due to his own
sickness mainly. He did not produced any documents regarding his treatment in support of his defence. He also
admitted that he did not seek prior approval of leave nor did he submit any medical papers to justified his absence.
The statement of management witnesses have also corroborated the charge.

The settled proposition of law with respect to proof of charge in a departmental enquiry is that the charge
need not be proved beyond reasonable doubt as is required in criminal trials. Testing the evidence collected during the
enquiry in the light of admission of absence which is not explained, I find no occasion to disagree with the finding of
enquiry officer that the charge of misconduct is proved against the workman. Hence, affirming the finding of the
enquiry officer, issue no.-2 is answered accordingly.
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Issue No.-3 :-

From the above discussion, it comes out that the charge proved against the workman in the enquiry is of
habitual unauthorized and wilful absence from duty, which is misconduct in the Rule 31 Clause 7 and Rule 31 Clause
38. This misconduct provides punishment of dismissal.

The settled proposition of law is that unless the punishment is shockingly disproportionate to the charge, it
need not be interfered with. I do not find any fact to hold that the punishment is shockingly disproportionate to the
charge proved. Hence, holding the punishment awarded by Disciplinary Authority not disproportionate to the charge,
issue no.-3 is answered accordingly.

In the light of above observations and findings, the reference deserves to be answered as follows.
AWARD

Holding the action of the management of Hindustan Petrolium Corporation Limited, Bhopal in
discharging the services of workman Rajesh K. Arya w.e.f- 23.09.2005 legal and justified, the workman is
held entitled to no relief. No order as to cost.

DATE: 30/05/2024 P.K.SRIVASTAVA, Presiding Officer
s faeefT, 1 s, 2024
T3, 1330.—sf=ne @are At aw (1947 7 14) & 9T 17 F ATaL0 |, Feald G
oo ISR FIOR, #9d FWig W RERE Todr F ydgds & d9g [aee 6
FIARIAT I TRAT FivcFed qThd AT & 19 a9 § HEE Feaid LRI s ATeH<er Ud I

AT, HAdrar, 991 (R 7.-06/2022) T SHET o ety | @ 147 8, THerd el g S
FeR I FLHTT A1 GIFE AT 6 712 01.07.2024 T IT6 g7 A7 |

[§. TA-42011/2/2021-3AT= A (TH) |
&= T T, sEw atea
New Delhi, the 1st July, 2024

S.0. 1330.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 06/2022) of the Central Government Industrial Tribunal
cum Labour Court, Kolkata as shown in the Annexure, in the Industrial dispute between the employers in relation
to Central Warehousing Corporation; M/s Krishenndu Bhattacharya Security Agency and Kolkata Post Area
Contractors Workers’ Union which was received along with soft copy of the award by the Central Government on
01.07.2024.

[No. L-42011/2/2021-IR(M)]

DILIP KUMAR, Under Secy.
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL AT KOLKATA
Present: Justice K. D. Bhutia, Presiding Officer.
REF. NO. 06 OF 2022

Parties: Employers in relation to the management of

Central Warehousing Corporation & M/S Krishnendu Bhattacharya Security Agency

AND
Kolkata Port Area Contractors workers’ Union
Appearance:
On behalf of the Management Central Warehousing Corporation: Absent
On behalf of M/S Krishnendu Bhattacharya Security Agency: Absent.

On behalf of the Union/Workmen:Mr. Subhadip Bhattacharyya, Ld. Advocate.
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Dated: 4th June, 2024
AWARD

By order No. L-42011/2/2021 —IR(M) dated 17-01-2022, the Central Government, Ministry of Labour in
exercise of power conferred u/s 10 (1) (d) and sub-section (2A) of Industrial Dispute Act, 1947 has referred the
following disputes to this Tribunal for adjudication:—

“Whether the termination of services of security personnel namely Sri Sunil Das, 11 ors. (list
enclosed) engaged in the establishment of CWC at CFS Site in Kolkata for more tehan 20 years by various
contractors and lastly by the new contractor M/S Krishnendu Bhattacharya Security Agency as per the
direction of the principal employer without complying the provision of section 25 of [.D. Act, 1947, is legal
and/or justified? If not, what relief the workmen are entitled to?”” and

“Whether the action of the contractors in terminating the Civilian Security Guards at the direction
of the Principal Employer i.e. CWC management during the pendency of conciliation attracts the violation
of the provision of Section 33(1) of the ID Act? If so, what relief these workmen are entitled to?”

On perusal of the claim statement and both exparte oral and documentary evidence, the facts giving rise to
the present dispute in brief are that Central Warehousing Corporation (hereinafter referred as “CWC”) has a
Container Freight Station (hereinafter referred as “CFS”) at Kolkata Port area. That for safety and security of its CFS
at Kolkata, it has engaged private contractors for supply of security guards. During the last 25 years CWC had
engaged following contractors:-

(i)  Bengal Protective Guards, from 1994 to 2006,
(ii) J.S.L. Security from 2007 to 2011,

(iii) Inder Security Agency from 2012 t02014,

(iv) Kasinath Dey Security Agency from 2016-2019,
(v) Mrinal Kanti Basak Security Agency and finally
(vi) Krishnendu Bhattacharyya Security Agency,

as the principal employer requires men power for discharging various types of duties at its warehouse situated at
Kolkata Port such as watch and to take proper safety of material and stocks stored at Container Freight Station (CFS),
Calcutta, control entry and exist of the vehicles carrying goods to and from the CFS. To maintain proper record of
various vehicles entering the CFS, their time of entry and time of exit and to take thorough check up those vehicles
exiting from CFS to ensure that goods bears authorised exist/release documents issued by the Manager, CFS. The
security guards need to keep round the clock surveillance of warehouse both inside and outside the CFS complex.

The concerned workmen used to work in two shifts from 6-00 a.m. to 2-00 p.m. and from 2-00 p.m. to 10-00
p-m totally under the control and supervision of the principal employer i.e. the Manager/Supervisor of CFS. That the
contractors were changed but the same set of workmen continued to work for CFS at Kolkata as a matter of normal
practice. The CFS is a protected area and where no outsider and unknown persons are permitted to enter. The
concerned workmen used to perform their respective duties under the strict, direction supervision and guidance of the
principal employer who used to dictate each and every aspect of the job to the concerned workmen within the said
premises. However, they were paid salary by the contractors and all the contractors complied all the statutory
liabilities namely EPF, ESI and Minimum Wages for the benefits of the workmen concerned.

Further, it has been stated those concerned workmen never violated any instruction, order or suggestion of
the principal employer in respect of any job which the principal employer used to assign to them. They never violated
any direction or order of the contractors also. But, both the employers did not pay any wages to them from the month
of July, 2019 onwards. Therefore, union raised a dispute for non-payment of wages before the Regional Labour
Commissioner, but during the pendency of such conciliation proceeding both the employers terminated the service of
concerned 12 security guards namely (i) Sri Sunil Das, (ii) Sri Krishna Rajbar,(iii) Sri Ram Chandra Rajbar, (iv) Sri
Rambilas Rajbar, (v) Sri Biswajit Dey, (vi) Sri Bijoy Singh, (vii) Sk. Kalamuddin (viii) Sri Tarak Hira, (ix) Sri
Pyarelal Bind, (x) Sri Santosh Kumar Jana, (xi) Sri Priya Ranjan Rit and (xii) Sri Ram Shankar Yadav in violation of
the provision of section 31 (1) of the Industrial Disputes Act, 1947 and without following the provisions of section
25 of the Industrial Disputes Act. Thus, they have prayed for declaration that their termination to be illegal and for
their reinstatement with full back wages.

Record shows, notice of the case has been duly served upon both the principal employer and the contractor
employer, but they failed to appear and pursue with the hearing of the case and as such they have been proceeded
exparte.

The workmen have examined Sri Ram Sankar Yadav as W.W. 1. The workmen have produced following
documents:-
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10.

11.

12.

13.

14.

15.

16.
17.
18.

Copy of agreement executed between M/s. Bengal Protective Guards and Paschim Banga Security
Karmi Union in respect of wages along with copy of terms and conditions for making security
arrangement by Bengal Protective Guards at CFS which has been marked as Exb.-W-1.

Copy of sanction order dt.24-02-2009 issued by Central Warehouse Corpn. towards release of
Rs.18,94,764/- including service tax of Rs.2,08,431/- to M/s. J.S.K. Securities, Kolkata, towards arrear
wage bill on revised minimum wages including bonus for the period from 01-07-2007 to 30-09-2008 for
deployment of security personnel at different warehouses, both in and outside Kolkata and at Container
Freight Station at Kolkata and Haldia and which has been marked as Exb.W-2.

Copy of Memo of Settlement executed between M/s. Mrinal Kanti Basak Security Agency (4024) and
Security Personnel deployed at CWC/CFS unit, Kolkata with Kolkata Port Area Contractors Workers
Union on 23-10-2019 and which has been marked as Exb.W-3.

Copy of Regional Labour Commissioner (C), Kolkata’s letter dt.30-10-2019 to the Management of
Central Warehouse Corpn., Kolkata for payment of outstanding wages of its contractor’s employees in
view of the complaint lodged by the union and which has been marked as Exb.W-4.

Copy of Union’s letter dt.02-12-2019 to RLC for intervention in respect of pending wages of security
personnel engaged by CWC through contactor for the month of August to November, 2019 and which
has been marked as Exb.W-5.

Copy of RLC’s notice of hearing dt.11-12-2019 addressed to the Regional Manager, CWC and to the
General Secretary of the Union and which has been marked as Exb.W-6.

Copy of Union’s letter dt.20-01-2020 to RLC informing about illegal termination of 12 existing security
personnel by CWC and which has been marked as Exb.W-7.

Copy of minutes of conciliation proceeding dt.19-03-2021 in two pages and which has been marked as
Exb.W-8.

Copies of Union’s letters dt.23-06-2020, 21-09-2020 and 02-11-2020 addressed to RLC, relating to non-
payment of salary from January to May, 2020 to those 12 security personnel, details of employment and
service of those 12 security personnel and which have been marked as Exb. W-9, W-9/A and W-9/B.

Copy of notice of CWC dt.19-02-2021 to its different officials for their appearance before RLC for
bilateral discussion and which has been marked as Exb.-10.

Copy of conciliation failure report of RLC to the Ministry of Labour dt. 30-03-2021 and which has been
marked as Exb.-11.

Copies of wage slips for different months of Sri Ram Sankar Yadav, Sri Priya Ranjan Rit, Sri Tarak
Hira, Sri Krishna Rajbar, Sri Bijoy Singh, Sri Biswajit Dey, Santosh Kuamr Jana and Sri Pyarelal Bind
and which have been marked as Exb. W-12 collectively.

Copies of EPF slips of Sri Tarak Hira, Sri Krishna Rajbar, Sri Biswajit Dey, Sri Bijoy Singh and Sri
Santosh Kumar Jana which have been marked as Exb.-W-13 collectively.

Copies of Employees State Insurance Corpn., Identity Cards of Sri Krishna Rajbar, Sri Ram Sankar
Yadav, Sri Bijoy Singh, Sri Santosh Kumar Jana and Sri Biswajit Dey and which have been marked as
Exb-W-14 collectively.

Copies of Identity Cards of those employees issued by different contactors and same have been marked
as Exb.-W-15 collectively.

Copy of Duty Roaster and which has been marked as Exb.-W-16.
Copies of Payment Sheets and which have been marked as Exb.-17 collectively and
Copies of Exit/Entry Register of CWC which have been marked as Exb.-W-18 collectively.

Ld. Counsel for the workmen has filed a written notes of argument and cited following
decisions:-

Framatone Connectors O/E/N Ltd., -vs- Framatone Connectors O/E/N Workers ¢ Union (2002) 3 KLT
583,

Mohan Lal —vs- Bharat Electronics Ltd. (1981) 3 SCC 225,
Gammon India Ltd. —vs- Niranjan Dass (1984) 1 SCC 509,
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4. Deepali Gundu Surwase —vs- Kranti Junior Adhyapak Mahavidyalaya (D. ED) & Ors. (2013) 10 SCC
324,

Jasmer Singh —vs- State of Haryana & Anr.(2015) 4 SCC 458,
Fisheries Department, State of Uttar Pradesh —vs- Charan Singh (2015) 8 SCC 150,
Jayantibhai Raojibhai Patel —vs- Municipal Council, Narkhed & Ors. (2019) 17 SCC 184,

[C BN B Y]

Armed Force Ex-Officers Multi Services Cooperative Society Ltd. —vs- Rashtriya Mazdoor Sangh
(INTUC) (2022) 9 SCC 586,

9. Allahabad Bank & Ors. —vs- Avtar Bhushan Bhartiya 2022 SCC OnLine SC 499,

10. Salim Ali Centre or Ornithology & Natural History, Coimbatore & Anrs. —vs- Dr. Mathew K. Sebastian
2022 SCC Online SC 451,

11. Durgapur Casual Workers Union & Ors. —vs- Food Corporation of India & Ors. (2015) 5 SCC 786 and
12. Tamil Nadu State Transport —vs- Presiding Officer, Secretary , LAWS (MAD) 2010 6 234.

Gone through the above cited decisions and find facts and circumstances of the present case entirely
different from those cited decisions. Therefore, this Tribunal is not inclined to discuss the cases referred above for
deciding the present case. More so, it is settled law each case has to be decided on its own merit as facts and
circumstances of each case defers from others and Court should not place reliance on decisions without discussing as
to how fact situation of case before it fits in with fact situation of decision on which reliance is placed. Observations
of courts are neither to be read as Euclid’s theorems nor as provisions of statute and that too taken out of their
context. They must be read in context in which they appear to have been stated. Disposal of case by blindly placing
reliance on a decision is not proper because one additional or different fact may make a world of difference between
conclusions in two cases. Precedent should be followed only so far as it marks the path of justice.

From the evidence of the W.W. 1 it is seen that during the pendency of the case the union which has
espoused the dispute before the Labour Commissioner and whose failure report the Ministry of Labour has referred
the dispute to this Tribunal for adjudication has abandoned the case. That out of 12 concerned workmen three
workmen namely Sri Sunil Das, Sri Ram Chandra Rajbar and Sri Rambilas Rajbar too have abandoned the present
case. That at present only nine workmen are pursuing with the present dispute.

It is admitted fact that CWC had/has sourced out the job of security guards of its CFS at Kolkata to private
contractors since 1994. That all the 12 concerned workmen, who are civil security guards were engaged by private
contractors and they were deployed to work as security guards at Container Freight Station of Central Warehousing
Corpn. situated at Kolkata Port area.

The Exhibit —-W-12 (collectively), the wage slips of those concerned workmen corroborate the above
admitted fact as those wage slips prima facie show they were paid wages by their immediate employers who were
labour suppliers of CWC, namely Bengal Protective Guards from the month of July, 1997 to May, 2007, thereafter by
J.S. K. Securities from June, 2007 onwards. That J.S.K. Securities also paid arrear revised minimum wages to those
security guards for the period from August, 2007 to April, 2011. Such fact stands corroborated by Exhibit-W-2. That
in the year 2013 the salary was paid by one Inder Security Services. That during the end of the year 2015 their salary
was paid by M/s. Kashinath Security Agency. That in the year 2017 their salary was paid by Mrinal Kanti Basak
Security Agency.

Unfortunately, the concerned workmen have failed to produce their pay slips /wage slips of the year 2018 to
June 2019 to show who their employer were and who used to pay their wages. However, from Exhibit 3 it can be
inferred in the month of October their employer was Mrinal Kanti Basak Security Agency and not M/s. Krishnendu
Bhattacharyya Security Agency as alleged by them. Further, the workmen have failed to produce a single pay slip or
any such document issued by their alleged contractor employer M/s. Krishnendu Bhattacharyya Security Agency, the
O.P. No.2, of the present reference case or their EPF contribution and ESI contribution being deposited by it. No
documentary evidence to corroborate the claim of the Union/workmen have come on record to prove they were lastly
engaged by M/s. Krishnendu Bhattacharyya Security Agency to work in the establishment of CWC (CFS) at Kolkata
Port Area or their service was terminated by such contractor.

Further, the Reference Order as well claim statement are totally silent regarding the exact date or month of
the termination of those workmen. In Exhibit-W-7, a letter dt. 20-01-2020 addressed to the Regional Labour
Commissioner by the concerned union, it had expressed its apprehension of termination of those concerned 12
security guards in near future as the duty roaster dt. 15-01-2020 issued by CWC management for CFS site exclude
the names of those 12 security personnel. Further, the list of the documents filed by the union contains a letter dt.25-
06-2020 of RLC addressed to Regional Manager, CWC, Kolkata and M/s. Krishnendu Bhattacharyya Security
Agency regarding illegal termination of 12 nos. of existing security personnel and non-payment of salary from
January, 2020. The letter too does not speak about the exact date of termination.
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Sri Ram Sankar Yadav, W.W. 1 in his evidence in chief on affidavit has stated that names of concerned 12
workmen were excluded from the duty roaster w.e.f. 15-01-2020 and in their place other workmen were engaged at
the site of CFS. That they have been illegally and unlawfully terminated from the service without complying
provisions of I.D. Act, 1947.

Further, Exhibit-W-9 union’s letter dt. 23-06-2020 to RLC speaks about non-payment of wages to those
concerned 12 workmen from the month of January, 2020 to May, 2020 by the employer though they were
continuously discharging their duty. And management of CWC informing them about their termination from the
month of January, 2020. Thus, from the above documents it is seen the union and the workmen are not sure since
when they have been terminated from the service by which contactor employer.

No clear picture has come before the Tribunal regarding the exact date of termination of service of those 12
security guards and also either by their alleged immediate employer M/s. Krishnendu Bhattacharyya Security Agency
or by Mrinal Kanti Basak Security Agency with whom union had settlement on 23.10.2019. They have failed to
produce the copy of the roaster of January 2020 issued by CWC where their names were excluded to prove it was
CWC who terminated them or their duty cards, attendance register etc. to prove their continuance with their service
on 23-06-2020 despite allegedly being terminated from the job from January, 2020.

Be that as it may, it is the case of the workmen/Union it was the norm or practise to retain old civilian
security guards of previous contractor by the newly engaged contractor by CWC and as such they have claimed that
they have been working for more than 20 years for CWC.

So, let see whether the continuance of contractor workers under various contractors engaged by principal
employer means are they in actual service of the principal employer?

To such question, this Tribunal is of view the employees of the previous contractors may be taken by the
new contractor to protect the continuance of the source of livelihood of the contractors’ labours and perhaps those
employees are already well aware of the nature of job to be rendered in the CSF, but such facts will not give prove
those security guards are in direct employment under the principal employer and as such the question of termination
of service of contractor’s employees by the principal employer does not arise as there exists no relationship of
employer and employee between the principal employer and the employees of its service provider or men-power
supplier.

It is settled law a person who takes a job under a contractor who too is engaged by the principal employer
for a specific period of time is presumed to have knowledge that his job too is limited for the period covered under
the contract. If the contract comes to an end the employee of the contractor employer cannot seek re-employment in
the establishment of the principal employer and that too from a newly engaged contractor.

That apart, Exhibi-13 (collectively) further prove their EPF contribution used to deposited by their
concerned contractor employer and not by CWC. EPF slips also prove the establishment of the contractors were
registered establishment under the EPF & MP Act, 1947.

Exhibit-14 (collectively) also shows that the contribution towards their insurance used to be made by their
concerned contractor employers and not by the principal employer CWC.

Exhibit-15 (collectively) Identity Cards also prove those cards were issued to them by their concerned
contractor employers and not by CWC.

Exhibit-W-16 (collectively), duty roaster and attendance sheet do not bear signature and seal of the authority
of CWC to prove that indeed the management of CWC used to supervise the work and duty of those security guards
or that officials of CWC used to assign the duty to those security guards and used to fix their shift duty as stated by
W.W. 1 or used to maintain their duty roaster.

Exhibit-W-17 (collectively) appears to be the payment sheets for the months of June, 2019 and of May,
2020. The payment sheet for the month of June, 2020 does not bear any seal and signature of the authority of CWC,
CFS Kolkata. No doubt payment receipt dt. 26-05-2020 appears to be in the prescribed form of CWC, but it too does
not bear any seal and signature of the authority concerned. Nevertheless, it appears to be payment receipt dt.26-05-
2020 showing payment of wages to the concerned security guards for the month of November and December, 2019.

Such document also creates a doubt regarding the allegation brought by the union regarding non-payment of
wages from the month of July, 2019 by O.P. No.2 M/s. Krishnendu Bhattacharyya Security Agency, the alleged
contractor employer. If that be so, then it is not known how they were paid wages in the month of May, 2020 for
wage month November, 2019 and December, 2019 as per Exhibit-17 (collectively) a prescribed format of Central
Warehousing Corporation and which does not disclose the name of the contractor employer. Exhibit 17 (collectively)
appear to be manufactured documents for the purpose of the present case.
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More so, Exhibit-W-3 reveals there was a memorandum of settlement between the then contractor employer
M/s. Mrinal Kanti Basak Security Agency and the security personnel, deployed at CWC/CFS unit, Kolkata
represented by Kolkata Port Area Contractor’s Workers’ Union on 23-10-2019 and which read as follows:-

a) Security personnel deployed at CWC/CFS, 18 COAL DOCK road, Kolkata- 700 043 will not be posted
or transfer anywhere.

b) Any Fresh recruitment will be done from ex-servicemen only & the President INTTUC will provide
names of Ex-Servicemen if available with him.

¢) Monthly Salary must be paid on or before 7" day of every month.
d) Existing salary would not be reduced at any cost.

e) Monthly Pay Slip must be provided as per union guidelines and pay slip will be issued along with salary
slip mentioning PF & ESI Code.

f) Salary increased by the DGR to be paid within 1 month after receiving the notification.

g) Provident Fund Account No. will be intimated to each personnel, irrespective of transfer of account also.
h) Identity Card must be provided to all security personnel.

1)  All the existing facilities will be remain unchanged.

j) Disciplinary cases will be dealt as per the provision of law as discussed with the union.

Prima- facie, Exhibit-3 proves that M/s. Mrinal Kanti Basak Security Agency was the contractor of CWC on
23-10-2019 and not M/s. Krishnendu Bhattacharyya Security Agency as alleged by the union. If that be so, it is not
known how M/s. Krishnendu Bhattacharyya Security Agency has been impleaded as a contractor employer in the
present Reference Case. Further, it is not known how M/s. Krishnendu Bhattacharyya Security Agency, failed to pay
wages to those 12 concerned security guards from the month of July, 2019 when they were engaged by M/s. Mrinal
Kanti Basak Security Agency.

Thus, it can be said that the entire case and claim of the union against M/s. Krishnendu Bhattacharyya
Security Agency to be baseless. Therefore, question of illegal termination of those concerned workmen by M/s.
Krishnendu Bhattacharyya Security Agency without complying the provisions of section 25-F of [.D. Act does not
arise. In fact, it appears the case of the union in respect of 12 contractor employees of M/s. Mrinal Kanti Basak
Security Agency as per Exhibit-3 against an imaginary entity M/s. Krishnendu Bhattacharyya Security Agency is not
maintainable. More so, the union and workmen have failed to prove existence of employer and employee relationship
between those 12 concerned workmen and M/s. Krishnendu Bhattacharyya Security Agency by producing wage slips,
EPF Slips, ESI Cards or Identity Cards, Appointment Letters issued to them by M/s. Krishnendu Bhattacharyya
Security Agency.

Further, from such settlement it appears that in future security guards are to be ex-serviceman and to be
engaged through DGR sponsored agency. In the present case CWC is a Central Govt. Public Sector Undertaking and
which is bound to engage security personnel from ex-servicemen security agencies sponsored by DGR in view of
O.M. No. 6/22/93-DPE (SC/ST Cell) Govt. of India, Ministry of Heavy Industries and Public Enterprises, Deptt. of
Public Enterprises dt. 11-02-2005. It is admitted fact that present concerned workmen are civilian security guards.
Failure to produce contract agreement between CWC and M/s. Krishnendu Bhattacharyya Security Agency creates a
doubt about engagement of such agency by CWC after the contract period with M/s. Mrinal Kanti Basak Security
Agency was over. In fact no clear picture has come on record when contract between CWC and M/s. Mrinal Kanti
Basak Security Agency ended.

In view of above the present Reference is not maintainable either against the principal employer CWC or
against the alleged imaginary contractor employer M/s. Krishnendu Bhattacharyya Security Agency and those 12
concerned contactor’s workmen are not entitled to get the relief as prayed for. The inconsistent case and claim of the
Union as discussed above makes its case speculative.

Accordingly, Reference No. 06 of 2022 is dismissed and an award is passed to that effect.
Justice K. D. BHUTIA, Presiding Officer.

s faeefT, 1 Ses, 2024
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New Delhi, the 1st July, 2024

S.0. 1331.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 02/2003) of the Central Government Industrial Tribunal
cum Labour Court, Kolkata as shown in the Annexure, in the Industrial dispute between the employers in relation
to National Insurance Company Limited and their Union which was received along with soft copy of the award by
the Central Government on 01.07.2024.

[No. L-17011/23/2002-IR(B-II)]
DILIP KUMAR, Under Secy.
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL AT KOLKATA
Present : Justice K. D. Bhutia, Presiding Officer.
REF. NO. 02 OF 2003
Parties : Employers in relation to the management of
National Insurance Co. Ltd.
AND
Their Union
Appearance :
On behalf of National Insurance Co.Ltd.: Mr. Ranjay De, Ld. Advocate.
On behalf of the Union  : Mr. Suvadip Bhattacharya , Ld. Advocate.
Dated: 29th April, 2024
ORDER

By order No. L-17011/23/2002 —IR(B-II) dated 29-11-2002, the Central Government, Ministry of Labour in
exercise of power conferred u/s 10 (1) (d) and sub-section (2A) of Industrial Dispute Act, 1947 has referred the
following disputes to this Tribunal for adjudication:-

“Whether any employer-employee relationship exists between the management of National
Insurance Co. Ltd. (NICL), Kolkata and Shri Bimal Mukherjee? If so, whether his claim for absorption in the
service of NICL is legal and justified and what relief is the disputant entitled to?”

The case of the union which has espoused the present dispute is that it is the only representative trade union
functioning in the establishment of National Insurance Co. Ltd. and it is affiliated with General Insurance Employees’
All India Association and as such it has representative character and locustandi to espouse the cause of the workmen
concerned.

It has also alleged that Sri Bimal Mukherjee, the workman concerned, was engaged to do the work of
subordinate staff / Peon/ Group-D in the Divisional Office —XIII, Kolkata, National Insurance Co. Ltd. in the year
1993. That Sri Bimal Mukherjee was assigned to do perennial nature of works. National Insurance Co. Ltd. with
malafide motive to exploit the human labour described the concerned workman as contractor labour or Badli in order
to deprive him all the benefits and facilities which is otherwise admissible to a Group-D or Subordinate permanent
staff of the company.

It has also alleged that by branding employee as contractor labour or Badli, the company wants to show that
there exists no employer —employee relationship between it and the concerned workman. In fact, National Insurance
Co. Ltd. never sourced out the job of subordinate staff or peon to any contractor at any point of time, rather it has
directly engaged the concerned workman. That company used to make direct payment to Sri Bimal Mukherjee under
the head of ‘Office Upkeep”. The alleged contactor, if any, exists had no license as required under the Contract
Labour (Regulation & Abolition) Act, 1970 and rules framed therein. It has also alleged the company has cooked up
the story of engaging labours through contractors only to avoid regularisation of the service of the concerned
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workman. The company having indulged in unfair labour practice, the union has raised an industrial dispute with
Regional Labour Commissioner, Central Kolkata. The conciliation failed and as such the Govt. referred the dispute in
question to this Tribunal for adjudication. Therefore, the union has prayed for absorption or regularisation of the
concerned workman and grant such other relief which may be deem fit and proper.

The National Insurance Co. Ltd. contested the case by filing written statement and alleged the union which
has espoused the dispute has no locustandi and represent the concerned workman. That there exists no employer
employee relationship between it and the concerned workman and as such the reference is bad in law. The concerned
workman has no legal right or legal character to claim absorption when there exists no employer employee
relationship between him and the company. That a daily wager has no right to claim regularisation.

It has further alleged there cannot be absorption or regularisation unless vacancies are determined and which
is absent in the present case. There cannot be recruitment without the candidate being recommended by Employment
Exchange. There are preconditions for eligibility in the context of age limit, qualification, satisfactory performance at
the interview and other requirements and in the absence whereof there is no scope for any engagement in any cadre. It
has categorically denied that the concerned workman being engaged since 1993 in the Division Office-XIII and
working under the management. The concerned workman was engaged for few days in the year 1993-94 to water
‘khaskhas’ during summer time and never engaged him for doing perennial nature of job.

It has also alleged whenever there was requirement it always complied with the satisfactory provisions
including compliance with Contract Labour (Regularisation & Abolition) Act, 1970 and denied engagement of any
contractor for supply of labours to its establishment. Therefore, it has prayed for dismissal of the reference and claim
of the concerned workman.

The union, who has espoused the case, in its rejoinder has alleged that by virtue of introduction of “Check
Off System” the union has been declared as the only representative organisation of the workmen of National
Insurance Co. Ltd. Since there exists employee and employer relationship between the concerned workman and the
company and as such the dispute being an industrial dispute has been referred for adjudication by the Central Govt.,
Ministry of Labour.

That despite existence of a permanent vacant post, the company adopted unfair labour practice and engaged
concerned workman to do the job of a subordinate staff keeping the post of Group-D/ Peon vacant. That the
concerned workman has been continuously working for the company since 1993 and as such very fact also proves that
job or work rendered by the concerned workman is perennial in nature and it has reiterated that the concerned
workman is entitled for absorption as a regular employee in the establishment of National Insurance Co. Ltd..

The union to substantiate its case and claim has examined Sri Soumendra Nath Sanyal and Sri Kushal Nag,
permanent staff of National Insurance Co. Ltd. who are Assistant Secretary and General Secretary of the union, which
has espoused the dispute as W.W. No.l and W.W. No.2. It has also examined the concerned workman Sri Bimal
Mukherjee as W.W. No.3

The record shows copy of payment particulars in the account of Sri Bimal Mukherjee for the year 1994 and
five vouchers have been marked as Exhibit-W-1, W-2, W-3, W-3/1, W-3/2 and W-3/3 on 03-08-2007.

On the other hand the National Insurance Co. Ltd. has examined Sri Pran Ranjan Saha, a retired employee of
National Insurance Co. Ltd. as M.W. No.1. The order sheet dt. 04-06-2015 shows three documents namely copy of
minutes of meeting dt.11-07-2002, copy of letter dt. 09-09-2002 and rules and regulations regarding recruitment
produced by the management have been marked as Exhibit-M-1 to M-3 on formal proof being dispensed with.

Further, the Ld. Counsel for the Union in support of his contention has referred to the following decisions:—
1. State of Bihar —vs- Kripa Shankar Jaiswal AIR 1961 SC 304.
Workmen of Dimakuchi Tea Estate —vs- Management of Dimakuchi Tea Estate, AIR 1958 SC 353.
Indian Oxygen Ltd. vs Workmen as Represented by Indian Oxygen Karmachari Union, (1979) 3 SCC 291.
Deepka Industries Ltd. & Anrs. —vs- State of West Bengal & Ors., 1975 SCC Online 168.

Indian Drugs & Pharmaceuticals Ltd. —vs- Workmen, Indian Drugs & Pharmaceuticals Ltd. (2007) 1 SCC
408.

Principal, Mehar Chand Polytechnic & Anrs. —vs- Anu Lamba & Ors. (2006) 7 SCC 161.

wokwn

Chairman cum Manging Director, Ennore Port Trust —v-s V. Manoharan & Ors. (2018) 3 SCC 612.
Workmen of M/s. Dharam Pal Prem Chand —vs- Dharam Pal Prem Chand, AIR 1966 SC 182.
News Paper Ltd., Allahabad —vs- U.P. State Industrial Tribunal & Ors., AIR 1960 SC 1328.

10. Manager, Hotel Imperial, New Delhi —vs- Chief Commissioner, Delhi & Ors. , AIR 1959 SC 1214.

L »® N
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11. Vanivilasa Co-operative Sugar Factory —vs- Second Additional Labour Court & Anrs. 1986 SCC OnLine
Kar 125.

12. Durgapur Casual Workers Union & Ors. —vs- Food Corporation of India & Ors. (2015) 5 SCC 786.
13. Mahanadi Coalfields Ltd. —vs- Brajrajnagar Coal Mines Woekrs’ Union, 2024 SCC OnLine SC 270 and
14. Tapas Kuamr Paul —vs- Bharat Sanchar Nigam Ltd. & Anrs. (2014) 15 SCC 313.

On the other hand Ld. Counsel for the management has filed written notes of argument and referred to the
following citations in support of his contention:—

1. Chairman cum Manging Director, Ennore Port Trust —v-s V. Manoharan & Ors. (2018) 3 SCC 612.

2. Indian Drugs & Pharmaceuticals Ltd. —vs- Workmen, Indian Drugs & Pharmaceuticals Ltd. (2007) 1 SCC
408.

Oil and Natural Gas Corporation —vs — Krishan Gopal & Ors. ((2021) 18 SCC 707.
State of Bihar & Ors. —vs- Kirti Narayan Prasad, (2019) 13 SCC 250
Vibhuti Shankar Pandey —VS- State of Madhya Pradesh & Ors. (2023) 3 SCC 639.

Chief Executive Officer, Zila Parishad, Thane & Ors. —vs- Santosh Tukaram Tiware & Ors. (2023) 1 SCC
456.,

AU

7. Management of M/s Tata Advance System Ltd. —vs- The Secretary to Department of Labour, Government of
Karnataka & Ors. 2024, LLRT 266

8. Principal, Meher Chand Polytechnique & Anrs. Vs- Anu Lamba & Ors. (2006) 7 SCC 161.
9. Commissioner of Central Excise, Bangalore —vs- Srikumar Agencies & Ors. (2009) 1 SCC 469.
10. Deepka Industries Ltd. & Anrs. —vs- State of West Bengal & Ors., 1975 SCC Online 168.

The union in its written claim statement has alleged that the workman concerned has been though directly
engaged by National Insurance Co. Ltd. in the year 1993 and has been branded him as a contractor labour or Badli,
just to deny the absorption or regularisation of the concerned workman in a permanent post of subordinate staff/
Group-D/ Peon. The workman concerned has been working for the establishment of National Insurance Co. Ltd. since
1993 by doing perennial nature of job.

Unfortunately, no document whatsoever has come on record from the side of the union to show that at the
relevant point of time National Insurance Co. Ltd. had sourced out the job of Peon or subordinate staff, normally done
by permanent subordinate staff of a Public Sector Undertaking and who are generally known as Peon or Group-D
staff, through contactors. Therefore, the case of the union that the National Insurance Co. Ltd. branded the concerned
workman as contractor labour or Badli appears to be totally baseless.

On the other hand the management of National Insurance Co. Ltd. has categorically denied engagement of
any contractor for supply of human power to do perennial nature of job of Peon or subordinate staff/Group-D in the
establishment of National Insurance Co. Ltd.

Therefore, this Tribunal is of view that the union for the reasons best known to it has falsely set up a case of
existence of contract labourers in the establishment of National Insurance Company as Badli.

Further, the union has failed to produce any cogent documentary evidence in support of the oral evidence of
W.W.Nol, W.W.No.2 and W.W. No.3 that since 1993 till the concerned workman deposed in the case before the
Tribunal on 06-04-2015 he was in continuous service of National Insurance Co. as a Badli or casual worker and
engaged to do perennial nature of job.

Ld. Counsel for the management at the very outset of argument has urged that the union which has espoused
the present dispute in respect of Sri Bimal Mukherjee, a person who is not an employee and who has no relationship
of employer-employee in any form with the company has no locustandi to espouse the dispute of an outsider and who
is not a member of the concerned union. Thus, he has alleged that the present dispute espoused by the union which
has no locustandi and is liable to be dismissed.

Before taking into consideration such issue raised by the Ld. Counsel for the management, let me first find
out from both oral and documentary evidence produced by the parties, whether the claim and case of the union has
legs to stand or not or whether there exist any relationship of employer- employee between the concerned workman
and the National Insurance Co. or that the dispute under reference is indeed an industrial dispute as defined in Section
2 (k) of the Act.
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From the evidence of W.W. No.l Sri Soumendra Nath Sanyal, a permanent Staff of National Insurance Co.
Ltd. posted at Divisional Office No.XII, 5, N. S. Road, Kolkata and an Assistant Secretary of the Union which has
espoused the dispute has stated that during his visit at Divisional Office-XIII, Kolkata, located at 24, C. R. Avenue,
Kolkata he had seen Sri Bimal Mukherjee working there as a member of subordinate staff since 1993. He has further
stated that Sri Bimal Mukherjee being a subordinate staff his nature of job was/is dusting and carrying files from one
table to another. That workman works under the instructions of the office management. The duty hour of sub-staff is
from 9-30 a.m. to 5-30 p.m. with a break of half hour. Staff member’s wages are paid through vouchers. Sri Bimal
Mukherjee also receives his wages through vouchers. The management of the company controls and supervise the
work of Sri Bimal Mukherjee. He has also stated that Sri Bimal Mukherjee has been working in Divisional Office-
XIIT since the date of his initial appointment and is liable to be absorbed.

However, during cross examination he has admitted that he has not filed any document to prove that Sri
Bimal Mukherjee was appointed by National Insurance Co. Ltd. as a casual subordinate staff of the company or that
the name of Sri Bimal Mukherjee is registered with the Employment Exchange or name of Sri Mukherjee was
sponsored by Employment Exchange.

He has further stated that he was appointed by the company as its permanent staff after clearing written test
and oral test and admitted that Sri Bimal Mukherjee was appointed as casual labour and not a permanent staff by the
company. He also admitted that union which has espoused the cause of Mr. Mukherjee has no documents to prove
that Sri Bimal Mukherjee was appointed by following recruitment procedure which he had undergone to get the
permanent job in the company.

The manner in which this witness has deposed under oath before the Tribunal itself prove that he is an
interested witness as he has stated that workman concerned was paid salary/wages through voucher. Even he being a
permanent staff of the establishment he was paid salary through voucher, though in his appointment letter his fixed
Grade and Scale is specifically mentioned and as such he used to draw salary on those Grade and Scale.

Such statement of W.W. No.l may give rise to a question how a permanent employee of a Public Sector
Undertaking whose Grade and Scale already mentioned in the appointment letter can draw salary through vouchers.
Therefore, the aforesaid evidence given by this witness ipso facto proves that he is an interested witness and his
evidence needs to be taken with a pinch of salt.

Further, this witness during his cross examination succumbed to the question put by the management and
admitted that no appointment letter was ever issued to Sri Bimal Mukherjee by the management or that he is unable to
produce documents issued by the management to prove Sri Bimal Mukherjee used to do perennial nature of job which
is generally done by a permanent Group-D staff /subordinate staff or Peon of an establishment and that too under the
directions and instructions of the management of the company. Ultimately, during cross examination he admitted the
concerned workman being a casual employee he has/had no fixed duty hours or that Sri Bimal Mukherjee not being a
permanent employee of the company is not governed by the bipartite settlement executed between the union and the
management of the company.

Such evidence of this witness, a permanent staff of National Insurance Co. Ltd. and Assistant Secretary of
the union which has espoused the dispute, further disprove the case of the union that the company in order to avoid
absorption to permanent post has branded the alleged workman as a casual and badli.

Further, such evidence of W.W. No.1 corroborates the evidence of M.W. No.I recorded under oath and who
has categorically stated, that he was posted at Divisional Office-XIII of National Insurance Co. Ltd. situated at C.R.
Avenue. That he never came across with a person named Sri Bimal Mukherjee while he was posted there. He has
stated that from a letter submitted by the company during conciliation proceedings, there was mention, that during
1993-94 one Sri Bimal Mukherjee was engaged on casual basis for 43/45 days for watering the ‘khaskhas’. He
categorically denied seeing Sri Bimal Mukherjee working in Divisional Office-XIII of the company and who was
engaged by the company for cleaning office establishment, serving water to the staff and for moving files from one
table to another. He has further stated, the nature of works mentioned above is normally discharge by the permanent
Class IV category staff of the company.

W.W. No.2, Sri Kushal Nag, another staff of the company and General Secretary of the concerned union has
stated that he was a staff of Divisional Office-IV of the company and that Sri Bimal Mukherjee was posted at
Divisional Office —XIII of the company. He has also stated that Sri Bimal Mukherjee belongs to Category-IV
employees and whose job is/was to serve water, carry files, carry letters and other documents and who is paid
remuneration through vouchers. That Sri Bimal Mukherjee is working for insurance company for more than 10 years.
That he has proved Xerox copy of payment vouchers and payment particulars standing in the name of Sri Bimal
Mukherjee.

That during cross examination he has stated that he being a permanent employee of the company he never
received salary of the company through vouchers as stated by his co-employee W.W. No.l before the Tribunal under
oath that he being a permanent employee of the company he was initially paid salary through vouchers.
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However, this witness, W.W. No.2 too has admitted that he has not filed any document to show that Sri
Bimal Mukherjee was appointed by the company to serve water, carry files and carry letters to other offices and to
discharge miscellaneous jobs of same nature. He further admitted like him the alleged workman never received any
salary from the company. He has further admitted he is not in a position to produce any document to prove that Sri
Bimal Mukherjee has been working in the National Insurance Co. Ltd. for more than 10 years or that Sri Bimal
Mukherjee is still working for the company.

W.W. No.3, Sri Bimal Mukherjee in his evidence in chief on affidavit has stated that he was engaged by
National Insurance Co. Ltd. in the month of May, 1983 and was posted at the Divisional Office —XIII situated at 24,
C.R. Avenue, Kolkata. That he was engaged in Class-4 and still working in the same cadre.

On the other hand, para 4 of the claim statement filed by the concerned union shows that Sri Bimal
Mukherjee was engaged in the Divisional Office-XIII, Kolkata in 1993 and not from the month of May, 1983 as
stated by the alleged workman himself. So, it is seen neither the union nor the alleged workman are sure on which
date the alleged workman was engaged by the company as a casual to do the following jobs as alleged by them:—

1. Serving water to the staff members.

2. Cleaning and sweeping of office toilets.

3. Cleaning of office tables, chairs, furniture, racks and cabinets.

4. Carrying of official files and official papers from one table to another table.
5

All types of miscellaneous cleaning works from time to time as per directions of the management and
makes the case and claim of the union doubtful.

During cross examination Sri Bimal Mukherjee stated that he never applied in writing for his employment
before the management of National Insurance Co. Ltd. However, he has stated that he has filed his letter of
engagement issued by National Insurance Co. Ltd. in his favour in the year 1983 along with list of documents. But he
was unable to identify his letter of engagement from the list of documents filed by the union and handed over to him
during cross examination by the Tribunal rather he has taken a plea that he does not know the contents of his affidavit
written in English. But he has admitted during cross examination that he never applied for any kind of leave before
the management of the insurance company during his engagement as Class-4 cadre employee to prove that he was
working directly under the control of the authorities of the management of the company.

During cross examination he further admitted the company pay wages to the workman through NEFT. That
his wages too was/is directly deposited in his account with S.B.I. by his employer National Insurance Co. Ltd.
through NEFT. But at the same time he has stated that he is not in a position to produce any document to show that
wages paid to him by the insurance company is deposited in his account at S.B.I. through NEFT. That he or the union
has failed to produce his Bank Pass Book with S.B.I. to prove indeed since May, 1983 or from 1993 the management
of the Insurance Company has been regularly and without any break has been transferring the salary of the alleged
workman through NEFT in his bank account directly to prove that the alleged workman was/is indeed engaged by the
National Insurance Co. to do its perennial nature of job normally done by its permanent subordinate staff or Group-D
staff or by a Peon or by Class-IV cadre employee.

That apart, the alleged workman during his cross examination has admitted that he was never given any
direction in writing by the company specifying the nature of job for which he was engaged. He was never issued any
document about his wages. That he never received any kind of letter directly addressed to him from the concerned
authority of the management under whom he used to work or under whose supervision he used to work. He further
admitted that he is unable to produce any document to show receiving overtime allowance from the management.
However, he has stated that he having worked for more than 240 days in a year for the company is entitled to
absorption.

Such evidence given by the alleged workman himself during cross examination make his case doubtful that
he was engaged by National Insurance Co. Ltd. since 1983 as alleged by him or since 1993 as alleged by the union
which has espoused the case, to do the work of a Group-D or Peon as neither the union which has espoused the
dispute nor the alleged workman could produce any document to show his engagement since 1983 or 1993 to do the
job of Class-4 cadre such as to serve water to the staff, cleaning and sweeping of the entire office, carrying office files
from one table to another or to other officers and other miscellaneous jobs. Such facts further stand corroborated by
the documents filed by the union which have been marked as Exb.W-1 to W-3/3.

Exb. W-1 prima facie shows that Divisional Office-XIII of National Insurance Co. Ltd. had made payment to
Sri Bimal Mukherjee for watering ‘khaskhas’ for 28 days in the month of June/July, 1993, 43 days in the month of
June and July, for 18 days in the month of May, 1994, 20 days in the month of June, 1994 and for 7 days in the month
of July, 1994.
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The contents of Exb. W-1 corroborates the statement of M.W. No.1, that Sri Bimal Mukherjee was engaged
in the year 1993-94 for certain days just to water ‘khaskhas’. Further, it disproves the case and claim of the union and
the workman that he was engaged by the National Insurance Co. Ltd. to do the job of Class-IV cadre employee.

That apart, Exhibit-W-2, Exhibit-W-3, Exb.W-3/1, Exb.W-3/2 and Exb.W-3/3 appears to be general
disbursement vouchers and which shows that Rs.650/- was paid in the account of Sri Bimal Mukherjee for the month
of November, 2000, December, 2000, January, 2001 and April,2001 respectively towards fuel subsidy for running
canteen. Exb.W-3 and W-3/1 appears to be same set of document.

Thus, Exhibit-W-2 and W-3 series prima facie prove that a sum of Rs.650/- used to be deposited in the
account of Sri Bimal Mukherjee by the office of National Insurance Co. Ltd. towards fuel subsidy for running a
canteen. Such documents further create doubt in the case and claim made by the union, that the concerned workman
was engaged by National Insurance Co. in the cadre of Class-IV employee for doing jobs of cleaning, sweeping the
office, carrying office files from one table to another and to do other officials miscellaneous jobs. In fact prima facie
Exhibit-W-2 and Exb.W-3 series prove that Sri Bimal Mukherjee used to run a canteen.

Exbhibit-W-1 shows in the year 1993-94 he was paid for watering ‘khaskhas’ that too during summer
months and Exb.W-2 and 3 series show that in the year 2000-2001 he used to run canteen of National Insurance Co.
Ltd. situated in Divisional Office-XIII and he was paid fuel subsidy by National Insurance Co. Ltd. through general
disbursement vouchers.

So, prima facie, from the above documents it appears Sri Bimal Mukherjee, a private individual person, who
is admittedly not a member of the union which has espoused the dispute and with the help of some members of the
union wanted to get himself a job of a Class-IV employee in the establishment of National Insurance Company
merely on the basis Exb.W-1, payment particulars for the year 1993-94 made by National Insurance Co. in the
account of Sri Bimal Mukherjee and tried to set up a false case of being engaged by the company as casual workman
to do perennial nature of job. That apart, neither the union which has espoused the dispute and the workman have
failed to produce any such documentary evidence to prove continuous engagement of the workman concerned by
National Insurance Co. in any category since 1983 as alleged by workman or from 1993 as alleged by the union
concerned till the passing of this award in the year 2024 or till the workman deposed before the Tribunal in 2015
where he under oath categorically stated still to be engaged by National Insurance Co. in Class-IV cadre. Therefore,
neither the union which has espoused the dispute nor the workman concerned have been able to prove existence of
employer-employee relationship between the workman concerned and insurance company and as such the present
case is not maintainable and the case of the union and the concerned workman for latter’s absorption has no legs to
stand. Consequently, since there exists no relationship of employer-employee between the concerned workman and
Insurance Company and existence of any industrial dispute between them too does not arise.

Further, the workman has tried to set up a case that he having worked for more than 240 days in a year and in
view of provisions of 25B of the Act he is presumed to be in continuous service of National Insurance Co. and
entitled to get the regularisation.

First, apart from a mere stray statement of the workman no corroborative either oral or documentary have
been produced either by the alleged workman himself or the union which has espoused his cause to show engagement
of the workman concerned for more than 240 days in a year by the insurance company. Exb. W-1 shows he was
engaged to water ‘khaskhas’ for few days that too during summer time in the year 1993 and 1994. Exb. W-2 and
Exb.-W-3 series shows the workman concerned used to run a canteen situated in the Division-XIII of the Insurance
Co. and for which he was paid fuel subsidy of Rs.650/- in the month of November and December, 2000 and for the
month of January and April, 2001. It is not the case of the union or that of the workman that he was engaged as a
canteen boy by the management of the Insurance Company in the canteen situated in the said office. Further, no
evidence has come on record to show that the canteen in which the workman used to work in the year 2000-2001 was
/is a statutory canteen of National Insurance Company.

Secondly, National Insurance Co. Ltd. is a Public Sector Undertaking and the Public Sector Undertaking is
bound to follow its recruitment rules and regulations. Exhibit-M-3 appears to be the procedure to be followed by the
General Insurance Corporation for recruitment of Clerical and subordinate staff. Nothing has come on record to show
that the concerned workman was engaged by the insurance company by following the procedure laid down in Exhibit-
M-3 or engaged as a casual by calling his name from Employment Exchange.

Thirdly, the question of absorption comes if it is found the employer has indulged in an unfair labour practice
by not filling up permanent post even though such posts are available and by continuing to employ workmen as
temporary or daily wage employees despite they are performing the same work as regular workmen on lower wages.
Nothing has come on record to show that Sri Bimal Mukherjee was made to work in Divisional Office-XIII of
National Insurance Co. Ltd. against a sanctioned vacant post. Therefore, for the sake of argument also he is not
entitled absorption and regularisation as sought by him as well as by the union which has no locustandi to raise
dispute in favour of Sri Bimal Mukherjee, an outsider to the establishment of National Insurance Co. Ltd..
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It is settled principle of law each case has to be decided on its own merit. Each case depends on its own facts
and a close similarity between one case and another is not enough because even a single significant detail may alter the
entire aspect. In deciding such cases one should avoid the temptation to decide cases by matching the colour of one case
against the colour of another. To decide, therefore, on which side of the line a case falls, brought resemblance of another
case is not at all decisive. Precedent should be followed only so far it marks the path of justice.

In view of the above settled principle I am not inclined to discuss the above mentioned cited cases as this
Tribunal finds facts and circumstances of those cases entirely different from the present one.

It is admitted fact that the workman concerned is not the member of the union which has espoused the
dispute of the workman regarding his regularisation. Union and workman have failed to prove existence of
relationship of employer and employee between the alleged workman concerned and the company. So, it appears the
registered union of National Insurance Co. has raised an industrial dispute in respect of a third person, whom it has
failed to prove to be a temporary or a casual or a daily rated workman engaged by National Insurance Co. to do
perennial nature of job normally discharge by a permanent Class-IV cadre employees of the company or the said
alleged workman was engaged by the company for more than 240 days in a year to do perennial nature of job since
1983 or 1993 for decades. On such facts, it appear the concerned union has no locustandi to raise an industrial dispute
in respect of a person who was engaged by the company to water ‘khaskhas’ during summer time for few days in the
year 1993-94 and who was running the canteen situated in the concerned Divisional Office in the year 2000-2001. In
fact, it appears the registered trade union of the Insurance Company for reasons best known to it has indulged in
promoting the cause of a third person having no connection with the establishment of National Insurance Co. and has
bent upon to provide him a permanent job by way of regularisation and absorption by setting up a false case.

In view of the above, the Reference Case no. 2 of 2003 is dismissed with the finding that there exists no
employer-employee relationship between the management of National Insurance Co. Ltd. and Sri Bimal Mukherjee
and as such the claim of the union having no locustandi or that of an alleged workman for absorption in the service of
NICL is not maintainable and as such the alleged workman and the union is not entitled to get any relief. Accordingly,
an award of dismissal is passed.

JUSTICE K. D. BHUTIA, Presiding Officer
% feelt, 1 SeTs, 2024
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New Delhi, the 1st July, 2024

S.0. 1332.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 04/2003) of the Central Government Industrial Tribunal
cum Labour Court, Kolkata as shown in the Annexure, in the Industrial dispute between the employers in relation
to National Insurance Company Limited and their Union which was received along with soft copy of the award by
the Central Government on 01.07.2024.

[No. L-17011/22/2002-1R(B-11)]
DILIP KUMAR, Under Secy.
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL AT KOLKATA
Present : Justice K. D. Bhutia, Presiding Officer.

REF. NO. 04 OF 2003

Parties : Employers in relation to the management of
National Insurance Co. Ltd.
AND
Their Union

Appearance :
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On behalf of National Insurance Co.Ltd.: Mr. Ranjay De, Ld. Advocate.
On behalf of the Union : Mr. Suvadip Bhattacharya , Ld. Advocate.
Dated: 30th April, 2024
ORDER

By order No. L-17011/22/2002 —IR(B-II) dated 29-11-2002, the Central Government, Ministry of Labour in
exercise of power conferred u/s 10 (1) (d) and sub-section (2A) of Industrial Dispute Act, 1947 has referred the
following disputes to this Tribunal for adjudication:-

“Whether any employer-employee relationship exists between the management of National Insurance Co.
Ltd. (NICL), Kolkata and ten disputants viz. Sri Kamal Krishan Banik, Mohan Maity, Swapan Sardar, Anil Mondal,
Shib Kumar Routh, Nitai Ghosh, Biswanath Bera, Sushanta Marjit, Anil Sahu and Sanjit Pal? If so, whether their
claim for absorption in the service of NICL is legal and justified and what relief is the disputant entitled to?”

The case of the union which has espoused the present dispute is that it is the only representative trade union
functioning in the establishment of National Insurance Co. Ltd. and it is affiliated with General Insurance Employees’
All India Association and as such it has representative character and locustandi to espouse the cause of the workmen
concerned.

It has also alleged that Sri Kamal Krishna Banik, one of the workmen concerned, was engaged to do the
work of subordinate staff / Peon/ Group-D in the Divisional Office —XII, Kolkata, National Insurance Co. Ltd. on 25-
10-1976.

Sri Mohan Maity, one of the workmen concerned, was engaged to do the work of subordinate staff / Peon/
Group-D in the Divisional Office —II, Kolkata, National Insurance Co. Ltd.

Sri Swapan Sardar, one of the workmen concerned, was engaged to do the work of subordinate staff / Peon/
Group-D in the Divisional Office —VII, Kolkata, National Insurance Co. Ltd. w.e.f. 1990. He is/was also made to
work as a Sweeper and paid through disbursement voucher either in the name of Madhu Das, Ram Das, Ram Pal and
Tapan Das.

Sri Anil Mondal, one of the workmen concerned, was engaged to do the work of subordinate staff / Peon/
Group-D in the Divisional Office —VI, Kolkata, National Insurance Co. Ltd. w.e.f. 1995.

Sri Shib Kumar Routh, one of the workmen concerned, was engaged to do the work of subordinate staff /
Peon/ Group-D in the Divisional Office —XVIII, Kolkata, National Insurance Co. Ltd. w.e.f 1991. That he was paid
Rs.250/- per week either in his own name or in the name of Ram Das, Ram Krishna and Hari Das Pal. That he was
made to do the job of sweeper in the absence of part time sweeper Monoj Singh and was paid Rs.50/- per day.

Sri Nitai Ghosh, one of the workmen concerned, was engaged to do the work of subordinate staff / Peon/
Group-D in the Divisional Office —VIII, Kolkata, National Insurance Co. Ltd. w.e.f. 1985. That from 1998 onwards
he was made to work as a Gateman even on Saturday and Sundays. That he was paid through vouchers drawn in the
name of Tapan Ghosh, Gopal Ghosh, Aloke Ghosh, Manash Ghosh and Sankar Ghosh.

Sri Biswanath Bera, one of the workmen concerned, was engaged to do the work of subordinate staff / Peon/
Group-D in the Divisional Office —XVIII/1, Kolkata, National Insurance Co. Ltd. w.e.f. 1990.

Sri Anil Kumar Sahu, one of the workmen concerned, was engaged to do the work of subordinate staff /
Peon/ Group-D in the Central Provident Fund Department, M.T.P.C.O. (Legal Cell), Central Stationary Department
of Royal Insurance Building, 5, N.S. Road, w.e.f. 1992.

Sri Sanjib Paul, one of the workmen concerned, was engaged to do the work of subordinate staff / Peon/
Group-D and Record Clerk in the Divisional Office XII, Kolkata, National Insurance Co. Ltd. w.e.f. 1990.

Sri Sushanta Marjit, one of the workmen concerned, was engaged to do the work of subordinate staff, Sub-
Staff, Record Clerk, Assistant and Sr. Assistant in the Divisional Office —XVIII, Kolkata, National Insurance Co. Ltd.
and in D.O.-1 from 1998.

That all of them were engaged to do perennial nature of works. National Insurance Co. Ltd. with malafide
motive to exploit the human labour described the concerned workman as contractor labour in order to deprive them all
the benefits and facilities which is otherwise admissible to a Group-D or Subordinate permanent staff of the company.

It has also alleged that Insurance Company with malafide intention in its written statement filed before the
Conciliation Officer, has alleged that all the above named persons are employees of its contractors and that there
exists no employer —employee relationship between it and those persons. In fact, National Insurance Co. Ltd. never
sourced out the job of subordinate staff or peon to any contractor at any point of time, rather it has directly engaged
the concerned workmen as casuals. It has also alleged the company has cooked up the story of engaging labours
through contractors only to avoid regularisation of the service of the concerned workmen. The company having
indulged in unfair labour practice, the union has raised an industrial dispute with Regional Labour Commissioner,
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Central Kolkata. The conciliation failed and as such the Govt. referred the dispute in question to this Tribunal for
adjudication. Therefore, the union has prayed for absorption or regularisation of the concerned workmen and grant
such other relief which may be deem fit and proper.

The National Insurance Co. Ltd. contested the case by filing written statement and alleged the union which
has espoused the dispute has no locustandi and represent the concerned workmen. That there exists no employer
employee relationship between it and the concerned workmen and as such the reference is bad in law. The concerned
workmen have no legal right or legal character to claim absorption when there exists no employer employee
relationship between them and the company. That a daily wagers have no right to claim regularisation.

It has further alleged there cannot be absorption or regularisation unless vacancies are determined and which
is absent in the present case. There cannot be recruitment without the candidate being recommended by Employment
Exchange. There are preconditions for eligibility in the context of age limit, qualification, satisfactory performance at
the interview and other requirements and in the absence whereof there is no scope for any engagement in any cadre. It
has categorically denied that the concerned workmen being engaged by it at different Divisions.

It has also alleged whenever there was requirement it always complied with the satisfactory provisions
including compliance with Contract Labour (Regularisation & Abolition) Act, 1970 and denied engagement of any
contractor for supply of labours to its establishment. Therefore, it has prayed for dismissal of the reference and claim
of the union.

The union, who has espoused the case, in its rejoinder has alleged that by virtue of introduction of “Check
Off System” the union has been declared as the only representative organisation of the workmen of National
Insurance Co. Ltd. Since there exists employee and employer relationship between the concerned workmen and the
company and as such the dispute being an industrial dispute has been referred for adjudication by the Central Govt.,
Ministry of Labour.

That despite existence of a permanent vacant post, the company adopted unfair labour practice and engaged
concerned workmen to do the job of a subordinate staff keeping the post of Clerk, Group-D/ Peon, Sweeper vacant.
That the concerned workmen have been continuously working for the company since the day of their engagement and
such very facts also prove that job or work rendered by the concerned workmen is perennial in nature and it has
reiterated that the concerned workmen are entitled for absorption as a regular employees in the establishment of
National Insurance Co. Ltd.

The union to substantiate its case and claim has examined Sri Samarendra Nath Sanyal and Sri Kushal Nag,
two permanent staff of National Insurance Co. Ltd. who are Assistant Secretary and General Secretary of the union,
which has espoused the dispute as W.W. No.1 and W.W. No.2.

The record shows W.W. No.1 during his cross examination on 14-03-2005 has produced appointment letter
of Sri Kamal Krishna Banik dt. 03-07-1976 as a casual employee and which has been marked as Exb. W-1.

On the other hand the National Insurance Co. Ltd. has examined Sri J. N. Roy, Retired Chief Manager, Head
Office of National Insurance Co. Ltd. as M.W. No.1. The order sheet dt. 04-06-2015 shows four documents namely
copy of letter dt. 07-02-2002, minutes of meeting dt.11-07-2002, copy of letter dt. 09-09-2002 and rules and
regulations regarding recruitment produced by the management have been marked as Exhibit-M-1 to M-4 on formal
proof being dispensed with.

Further, the Ld. Counsel for the Union in support of his contention has referred to the following decisions: -

1. State of Bihar —vs- Kripa Shankar Jaiswal AIR 1961 SC 304.

2. Workmen of Dimakuchi Tea Estate —vs- Management of Dimakuchi Tea Estate, AIR 1958 SC 353.

3. Indian Oxygen Ltd. vs Workmen as Represented by Indian Oxygen Karmachari Union, (1979) 3 SCC 291.

4. Deepka Industries Ltd. & Anrs. —vs- State of West Bengal & Ors., 1975 SCC Online 168.

5. Indian Drugs & Pharmaceuticals Ltd. —vs- Workmen, Indian Drugs & Pharmaceuticals Ltd. (2007) 1 SCC
408.

6. Principal, Mehar Chand Polytechnic & Anrs. —vs- Anu Lamba & Ors. (2006) 7 SCC 161.

7. Chairman cum Manging Director, Ennore Port Trust —v-s V. Manoharan & Ors. (2018) 3 SCC 612.

8.  Workmen of M/s. Dharam Pal Prem Chand —vs- Dharam Pal Prem Chand, AIR 1966 SC 182.

9. News Paper Ltd., Allahabad —vs- U.P. State Industrial Tribunal & Ors., AIR 1960 SC 1328.

10. Manager, Hotel Imperial, New Delhi —vs- Chief Commissioner, Delhi & Ors. , AIR 1959 SC 1214.

11. Vanivilasa Co-operative Sugar Factory —vs- Second Additional Labour Court & Anrs. 1986 SCC OnLine
Kar 125.

12. Durgapur Casual Workers Union & Ors. —vs- Food Corporation of India & Ors. (2015) 5 SCC 786.
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13. Mabhanadi Coalfields Ltd. —vs- Brajrajnagar Coal Mines Woekrs’ Union, 2024 SCC OnLine SC 270 and
14. Tapas Kuamr Paul —vs- Bharat Sanchar Nigam Ltd. & Anrs. (2014) 15 SCC 313.

On the other hand Ld. Counsel for the management has filed written notes of argument and referred to the
following citations in support of his contention:-

1. Chairman cum Manging Director, Ennore Port Trust —v-s V. Manoharan & Ors. (2018) 3 SCC 612.

2. Indian Drugs & Pharmaceuticals Ltd. —vs- Workmen, Indian Drugs & Pharmaceuticals Ltd. (2007) 1 SCC
408.

Oil and Natural Gas Corporation —vs — Krishan Gopal & Ors. ((2021) 18 SCC 707.
State of Bihar & Ors. —vs- Kirti Narayan Prasad, (2019) 13 SCC 250
Vibhuti Shankar Pandey —VS- State of Madhya Pradesh & Ors. (2023) 3 SCC 639.

Chief Executive Officer, Zila Parishad, Thane & Ors. —vs- Santosh Tukaram Tiware & Ors. (2023) 1 SCC
456.,

7. Management of M/s Tata Advance System Ltd. —vs- The Secretary to Department of Labour, Government of
Karnataka & Ors. 2024, LLRT 266

8. Principal, Meher Chand Polytechnique & Anrs. Vs- Anu Lamba & Ors. (2006) 7 SCC 161.
9. Commissioner of Central Excise, Bangalore —vs- Srikumar Agencies & Ors. (2009) 1 SCC 469.
10. Deepka Industries Ltd. & Anrs. —vs- State of West Bengal & Ors., 1975 SCC Online 168.

The union in its written claim statement has alleged that the workmen concerned have been though directly
engaged by National Insurance Co. Ltd. on different years ranging from 1976 to 1998 and branded them as a
contractor labour during conciliation proceeding, just to deny the absorption or regularisation of the concerned
workmen in a permanent post of subordinate staff/ Group-D/ Peon. The workmen concerned have been working for
the establishment of National Insurance Co. Ltd. for decades doing perennial nature of job and they are still working
by discharging the same nature of job for which they have been engaged.

SANED AN

The Insurance Company too in its written statement has categorically stated that it never engaged any
contractor for supply of men power to do the work of Sweeper or the work/job normally done by a permanent
subordinate staff of Class-IV cadre. Therefore, the case of the union that the National Insurance Co. Ltd. branded the
concerned workmen as contractor labour appears to be baseless.

Ld. Counsel for the management at the very outset of argument has urged that the union which has espoused
the present dispute in respect of those persons who are not employees and who have no relationship of employer-
employee in any form with the company has no locustandi to espouse the dispute of an outsider and who are not
members of the concerned union. Thus, it has alleged that the present dispute espoused by the union which has no
locustandi is liable to be dismissed.

Before taking into consideration such issue raised by the Ld. Counsel for the management, let me first find
out from both oral and documentary evidence produced by the parties, whether the claim and case of the union has
legs to stand or not or whether there exist any relationship of employer- employee between the concerned workmen
and the National Insurance Co. or that the dispute under reference is indeed an industrial dispute as defined in Section
2 (k) of the Act.

From the evidence of W.W. No.l Sri Samarendra Nath Sanyal, a permanent Staff of National Insurance Co.
Ltd. posted at Divisional Office No.XII, 5, N. S. Road, Kolkata and an Assistant Secretary of the Union, which has
espoused the dispute has stated that workmen namely Kamal Krishna Banik and Sanjib Paul worked in the same
Divisional Office No. XII where he is/was posted. He has further stated that he knows all other concerned workmen
as they are posted in different Divisional Office of the Insurance Company and they discharge the functions of Peon,
Bank Peon, Sub-Staff, Record Keeping, Sweeping, Cleaning and Dusting. That they have been rendering such
services to the insurance company since the date of their engagement. They perform their assigned duty from 9-30
a.m. to 7-30 p.m. Those concerned workmen are/were paid wages through vouchers and payment is made by
Accounts Department of the respective office of the National Insurnace Co.

He has further stated all those workmen are controlled and supervised by the management of the respective
office. All those workmen are casual workmen but they are made to do the same work done by a permanent sub-staff.
That their attendance is maintained by the office in which they are attached.

During cross examination he has admitted that none of the workmen concerned joined the service of the
company as members of the Sub-Staff observing recruitment procedure and he is not in a position to produce the
appointment letters of those workmen save and except that of Sri Kamal Krishna Banik who was appointed as a
casual workman on 03-07-1976. He has further admitted that he cannot produce any document to show that those
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concerned workmen are members of the union which has espoused the dispute and of which he is an Assistant
Secretary. Those concerned workmen never took part in the check off system.

He has also stated that he had been working for the company for last 25 years and during the period of such
25 years none of those concerned workmen worked under him. The post of Record Clerk is a promotional post from
the members of the sub-staff. That he has no document to show that none of those concerned workmen being
appointed by the company as a part time sweeper or they have been made full time sweeper or to produce any
document issued by the management of the company to prove those concerned workmen were/are made to work from
9-30 a.m. to 7-30 p.m. while he being a permanent of the company his duty hour is only from 10-00 a.m. to 5-30 p.m.

He has further stated that those workmen never submitted any letters of complaint before the management
for making payment to them through vouchers in the wrong payment heads.

W.W. No.2, Sri Kushal Nag, another staff of the company and General Secretary of the concerned union has
stated that he knows all the workmen concerned who are engaged by the company to do the job of Peon and Sweeper
normally done by Class-IV category staff of the company and whose job are to serve water, carry files, carry letters
and other documents. All those workmen have been working for the company from the date of their engagement and
without any break.

During cross examination he has stated in the National Insurance Co. there is a ‘check off” system but he has
no document to show the concerned workmen participated in the ‘check off” system or that copy of voucher vide
which he was paid salary by the company being a permanent Class-III category staff of the company like payment
were/are made to those concerned workmen. Further, he has admitted that he will not be able to produce appointment
letters issued by the company to those concerned workmen engaging them as casual.

Thus, from the above evidence of W.W. No.1 and W.W. No.2, it appears the union which has espoused the
present dispute for absorption and regularisation of those alleged ten workmen has not been able to prove the
continuance service of those workmen from the date of their engagement decades ago without break and till the day
those two witnesses have deposed before the Tribunal and where they have stated that those workmen concerned are
still working for the company. They have also failed to produce the copy of payment vouchers or any such document
from where it can been seen that those workmen have been working without any break as casuals for decades together
and still working for the insurance company.

It is true M.W. No.1, Retired Chief Manager, Head Office of National Insurance Co. in his evidence has
admitted engaging seven workmen out of ten named in order of reference as casuals, but at the same time has stated
no longer existence of those seven workmen in the establishment of the company as casual at the time of reference.

He has stated that Sri Kamal Krishna Banik was employed as Canteen Boy by Staff Recreation Club and he
has nothing to do with the management of the National Insurance Co.

Sri Mohan Maity was engaged as a casual part time cleaner from 1990 to 1995 and thereafter he was never
engaged as part time cleaner. That he never worked for more than 240 days during the period from 1990 to 1995.

That Sri Swapan Sardar was an independent vendor supplying tea and snacks in the office and he never
worked as casual staff.

Sri Anil Mondal was appointed as casual part time sweeper on 21-11-1995 and he is no more engaged
thereafter.

That Sri Shib Kumar Routh was engaged for supply of water and cleaning the office, but he left the job of
casual on 23-08-1996. That he never worked for more than 240 days.

That Sri Nitai Ghosh worked as a casual sub staff from 1985 to 27-05-1998 and he is no more with the
company and never worked for more than 240 days in a year.

That Sri Biswanath Bera worked on casual basis as water supplier to the staff from 1992 to 1994 and after
1994 he was not engaged.

That Sri Sushanta Marjit worked on casual basis during the period from 1991 to 1994 as a water supplier and
he is no more engaged thereafter.

That Sri Anil Sahu worked on casual basis in the year 1993 and thereafter he was never engaged and he
never worked for more than 240 days in a year.

That Sri Sanjit Paul was a canteen boy of Recreation Club and never engaged by the company on casual
basis.

Those concerned workmen are no more in service of the company in any capacity. Thus, he has alleged the
reference is not maintainable.

Further, he in his evidence has categorically stated that the union which has raised the present dispute in
respect of alleged workmen has no locustandi to represent them. That the company being a public sector undertaking
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it cannot go beyond the recruitment rules for appointing Class-III or Class-IV categories staff. That there exists no
employer-employee relationship between the company and those workmen.

Surprisingly, I do not find any cross examination by Ld. Counsel for the union in respect of his statement
given in para 12 to para 21 of his evidence in chief on affidavit. Therefore, an inference can be drawn that union
admits that those workmen whose cause it has espoused were no more in service of the company at the time of
reference and that only seven out of ten alleged workmen were engaged by National Insurance Co. as casual for
certain days not exceeding 240 days during their engagement as casuals and that other three workmen namely Sri
Kamal Krishna Banik and Sri Sanjit Paul who were canteen boys in the canteen run by Recreation Club and Sri
Swapan Sardar was an independent vendor supplying tea and snacks in the office have no connection whatsoever with
the management of National Insurance Co. From such un-challenged evidence of M.W. No.1, it appears the union has
raised the present dispute not only in respect of erstwhile casual workmen but also in respect of a tea vendor and two
boys of Recreation Club’s canteen.

That apart, the union or W.W. No.1 and W.W. No.2 have failed to produce documentary evidence to prove
those concerned workmen were/ are still in service of the company as a casual or in between the order of reference
and till they deposed before this Tribunal in the year 2008 or to prove their continuous engagement as casual by
National Insurance Co. from the years they have been engaged and till date and that too without any break.

Further, union has failed to produce documentary evidence such as payment vouchers and attendance
registers of those concerned workmen to prove that they were engaged or worked for more than 240 days in a year in
any capacity for National Insurance Co. It is interesting to note the union never made a prayer before the Tribunal
calling for production of payment vouchers or counterfoil of vouchers, Accounts Book or Cash Book from those
Divisional office of Insurance Co. where those workmen concerned were allegedly engaged, in order to prove or
substantiate it’s claim that those workmen are still retained by the insurance company as casuals.

Therefore, the union which has espoused the dispute has failed to prove the existence of employer-employee
relationship between the workmen concerned and insurance company. Since there exists no relationship of employer-
employee between the concerned workmen and Insurance Company and consequently there exists no industrial
dispute between those workmen and the management of insurance company.

Now, let me see whether the union in question has locustandi to raise the present dispute?

W.W. No.l and W.W. No.2 in their evidence recorded under oath have admitted those ten workmen whose
cause their union has espoused are not members of their union. Further, they have admitted those ten concerned
workmen are not subjected to check off system. Further, they have failed to produce subscription slips to show that
those ten workmen were members of the union which is a registered union of the permanent employees of National
Insurance Co. or called for the documents from the office of the National Insurance Co. that through check off
method the management of insurance company used to deduct union’s subscription from the wages of those ten
workmen. Further, the present dispute for absorption of alleged ten casual workmen not being raised by group of
workmen of National Insurance Co. or supported by them, this Tribunal is of view the union which has espoused the
dispute has no locustandi to raise an industrial dispute in respect of those persons who have nothing to do with the
management of the insurance company and who were not engaged by the insurance company in whatsoever capacity
as casual at the time of reference. This is Tribunal is of view a registered Trade Union of an establishment cannot
raise an industrial dispute against the management in respect of outsiders and who has no connection whatsoever with
the establishment.

So, it appears the registered union of National Insurance Co. has raised an industrial dispute in respect of a
third persons, whom it has failed to prove to be temporary or a casual or a daily rated workmen engaged by National
Insurance Co. to do perennial nature of job normally discharge by a permanent Class-IV cadre employees of the
company or the said alleged workmen were engaged by the company for more than 240 days in a year to do perennial
nature of job since the date of their engagement and for decades together. In fact, it appears the registered trade union
of the Insurance Company for reasons best known to it has indulged in promoting the cause of those persons having
no connection with the establishment of National Insurance Co. at the time of reference and has bent upon to provide
them a permanent job by way of regularisation and absorption by setting up a false case.

That apart, National Insurance Co. Ltd. being a Public Sector Undertaking and the Public Sector Undertaking
is bound to follow its recruitment rules and regulations. Exhibit-M-4 appears to be the procedure to be followed by
the General Insurance Corporation for recruitment of Clerical and subordinate staff.

Further, the question of absorption comes if it is found the employer has indulged in an unfair labour practice
by not filling up permanent post even though such posts are available and by continuing to employ workmen as
temporary or daily wage employees despite they are performing the same work as regular workmen on lower wages.
Nothing has come on record to show that those workmen were made to work in different Divisional Offices of
National Insurance Co. Ltd. against sanctioned vacant post. In fact, from the above discussion it appears that seven
persons named in the order of reference were engaged as casual for some point of time and their service as casual
employees are no more in existence. Therefore, those alleged seven workmen who are no more in service of National
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Insurance Company have no right to claim absorption and regularisation against permanent post. More so, the union
espousing the dispute has failed to prove existence of vacant post of Class-IV cadre in National Insurance Co. at the
time of reference and keeping those post vacant company was indulged in unfair labour practice by getting the work
done by casual temporary employees.

It is settled principle of law each case has to be decided on its own merit. Each case depends on its own facts
and a close similarity between one case and another is not enough because even a single significant detail may alter
the entire aspect. In deciding such cases one should avoid the temptation to decide cases by matching the colour of
one case against the colour of another. To decide, therefore, on which side of the line a case falls, brought
resemblance of another case is not at all decisive. Precedent should be followed only so far it marks the path of
justice.

In view of the above settled principle I am not inclined to discuss the above mentioned cited cases as this
Tribunal finds facts and circumstances of those cases entirely different from the present one.

In view of the above, the Reference Case no. 4 of 2003 is dismissed with the finding that there exists no
employer-employee relationship between the management of National Insurance Co. Ltd. and those ten workmen
named in the order of reference and as such the claim of the union having no locustandi for absorption of those ten
persons in the service of NICL is not maintainable and as such the alleged workmen and the union are not entitled to
get any relief. Accordingly, an award of dismissal is passed.

Justice K. D. BHUTIA, Presiding Officer
T faeeft, 1 g, 2024
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AT &, THRTIAT FAT & ST hea (7 TLRIT T GiFe HIdT 6 a1 01.07.2024 T IT7 g =7 |

[€. T-17012/11/2005-3r2 3 (1-1)]

et A, saw af=a

New Delhi, the 1st July, 2024

S.0. 1333.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 121/2005) of the Central Government Industrial
Tribunal cum Labour Court, Jaipur as shown in the Annexure, in the Industrial dispute between the employers in
relation to Bhartiya Jeevan Bima Nigam and Shri Ramswaroop which was received along with soft copy of the
award by the Central Government on 01.07.2024.

[No. L-17012/11/2005-IR(B-1)]
DILIP KUMAR, Under Secy.

SRS

PRI WOR AERS ARHIOT TF 59 AT, TAYR
IS RSIEEAN
RTET AT Al
Y <hame. . gsvor .- 121 /2005
Reference No. L-17012/11/2005-IR (B-I) Dated: 21.10.2005
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SufRerd:—

1.

: ot R, A S, sifTy e — et |
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. aiftifrofy
fe-i® :13.05.2024

ST HATRI AR WRPR A3 feell gRT f&HA® 21.10.2005 &7 3ieife faarg i 1947 (=4 omr
A ARAFTRH HET Sa) B a1 10 (1) @) g 2A & Fid Ueed wfdddl @ TgER #§ fifdd
JArENfie fqare =rafoiad g 59 ISR o dafia fear mar —

“Whether the contention of the workman Shri Ram Swaroop S/o Shri Kishan Lal Mahawar that
he has worked from 08.05.2001 to 22.05.2004 continuously completing 240 days in the
consecutive 12 months is correct? If yes, whether the action of the Sr. Branch Manager, LIC of

India, Hindaun City in terminating the services of the workman w.e.f. 24.05.2004 is legal and
Justified? If not, to what relief the workman is entitled to and from which date?

oreff ¥ & 12.12.2005 T U &1 BT Wb Ul febam forees wfere siffiea s gaR -

areff fauell @ fRoSRAET wRar # 3% 08.05.2001 | AICHA & UG WX 60 . R da9 R Frga
fpar Tar o | fauel 9 faAid 24.05.2004 B AIRgd e gRT Ui &I 91 Aifew serar Aifed aa=
Td HaraS e A’ ¥ ger far| urefl 9 faie 08.05.2001 A &P 24.05.2004 T fAuel & e
HaT B T AR TP Polvex I¥ H 240 A P fam 2| faueh &1 w8 @ 9T 25 F ARARE @1
Iootgd T | [quell & Srater 3§ Ul § S1Ie &1 3 M AT for SIrdm o, o, fSSiell g SelihA
& a1 ST AR, IR A AT @¥ed B w A forar Srar e | fquelt smwr oft s sl & uw
B PRA BT © | fquell 7 s1WpT o1 gRssar e 81 a91g AR ATEH T I uredi Bl a1 FHG B
| o A WeR wx Uil &I |aT §EIa B Iy wiffd fhar 99, vd dar H FRavar 9 d
aRRerrt dfed ureft &1 dar # q'ra fBar S |

el 05.04.2006 ®I fAULFTOT 9 dEIGR UG BRI §J I§ P8I © &b dl@ & =g TaAd 8 4
JEBR 2 | Uil Bl f&ie 08.05.2001 ¥ 07.07.2001 Tb 60 &9 & o4 60 . Qi HAGGY WR &l
T oT| Sad Ay W W W Rl @ War W WA @ TS| 39 99 fauefier 4 aqef
Fgfdal & RO Rad g4 us WR Qe 06.02.2002 A &P 01.05.2002 T 85 f&d &I M= srafe
% o1 welt &1 fgaa | Fgfaa oo 4 a5 we forar T 2 6 FiYfaa sRems R R &1 o
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Folvek Y H 240 faT BRI TE AT 8 R T & fa7d 08.052001 F &6 22.05.2004 Th AR
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grit F SIfdRed dUe Ugd dxd Y dlalaiR H fbd T fAuell & HHl Bl Teld garar R ureff @1
FR Fafid gd g Ul &1 ded gY ag WIHR dRA & ded fHan|

gt =1 3 e H faHie 24.01.2013 Td 03.02.2015 DT J&I URIE & Y UF YA [ AT Teidg
e #F g2 W-1 & q29f W-7 9% v welRia 5|
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9.

10.

urefl @1 IR | I8 TBb © b urell 7 &A@ 08.052001 ¥ QAH 24.05.2004 TH fAuell & el B
far 2 | faid 06.02.2002 ¥ FRIFd A ST &1 e f3A1® 00.03.2002 &1 fe=m a1, 59 fquefror
TGS PR IR T fhar qifds TRt W-1 et g7 wreff @1 =gl oefl e & e W fafid
fgfad < & T o | fuefrTor & a1 59 oafyr # AR & B & g wawd wneft 7 fasie s0.
04.2004 T URGA I WAAT UF Ared # URgA R B | TRF W- 4, 5 Td 6 & Armm | wredi @
IS UG W, 2004 H A fHAr ST yAIfIG Erar 21 TR W-7 R R 9 ag wwe ® @
UIfoRT aR&T BT S Id fAuell gRT 9ol S o ST garol Urefl Har o | 39 JoRer R fquell &
FHAIRAT & gwIER fJeme g1 uefl 9 S9e a1 B 9 Gt Swes el 9§ uRga dRa @1
e far fbg iR & sew & SWRIG W1 fAuell 9 98 Sxads e 981 {6y | o fJueh & ufy
yfiael SUURYT &1 S a1fed | Ife 98 Yol fauell uvqd dear ar il &1 areired orafy # evmar
BT BRAT YA B Ol | fauell & el s/l {AR O | U gfcrudieror § urefi gRT Yeldl @
ARANIBAT B < &t F TNBR w) forar B 5 el 7 a1 q=et W-1 &1 fFgfaq o g off =& A
2 O 99D RIUE BT A g | fue) 7 9ifsd sifor wvga A8 fomar ofi ureft @ wmew # uvqa
yodl B BICfd 8 & SR SRAGR fHar St f5ll yoR < 781 8 o a8 Wik &)
qifed Ay A | I8 U dai & wHelE # fefeha fotg dw fasd—

1. ¥ oI qSI&T 99M TR W18 EWoll W8 NaRT 2005 LAB 1.C. 2279 (¥ &i<) |
2. SRRFCR YRS cHibe fEda 99 iy 918 warsil 918 @masT 2010 (1) LLN 48 (gUH &1T) |
3. TN ¥R g9 e MH IR 2016 (1) SSC (L&S) 546,

4. RMUAE ATl I9M ASTTel IAHIR ULIAIATS. 3 SfSAT R0efwiiR gif FarsamigR 2017 (2) WLC
(ret) (U.C.) 637
5. |Als AR Mgd HRifuReT 4% 91 e HAR IM g 39 1998 WLC (1) (U.C.) 178

6. ICC d@ IAh AT 9919 Yol 9 31 2022 (173) FLR 209

7. A% Jeed eRATOM g 31 999 davm™ 2006 SCC (L&S) 574

8. UAASL 3l AT 9911 o7k, Yuer 2008 (118) FLR 1189 (U &Ic)

9. W TR RIFRIUSA HU. T4 SISl TGHT BT G 17 2015 (144) FLR 177 (G9H BIS) |

fquel @1 3Rk | urefl & Bl BT fARIY BRI Y I§ PET AT € b ds WRHR §RT NBR A H
ey o fquell @ <refie 240 a7 war 12 A8 # U &% &1 a2 yEIfiod dRe &1 g ureft R &
IR far 71 2| I8 T27 vAIfd 8 & SWRid &1 I8 faaemig g 6 uneft & wfda dar weifia
eI 24.05.2004 dg UG IRAMTIT & A1 &1 | Ul 3O AIed W g YA S BR bl © b IE
a1 08.05.2001 | 24.05.2004 T AR fquell & el Jar &1 2| ureft &1 Frgfad e+ 60 39 wd
85 fas1 @ forw e orafy 3g @ 18 2| 379 Sraftrll & W & o wR ureff ) a1 waa: | @
TS| T2 M-1 Fgfad v wR ueff % Wi & gxaer 89 Wier fear 81 weft 7 yem fyfad v @
JFafe AT B SR fgdlia Fyfad um & ol HaT & U B9 & " B A H BRI B B
PIS YAV YA & el fhar 2| Wil BT ar 31U W9 uF e 30.01.2015 H T for@l & sH@!
SHER A TE 2| Tee W-1 Fgfed um # aftfa ey & 9re @1 a1 gaq weft 3 o =@ g
WeR far 21 39 yeR urfl &1 59 q=9f W-1 FRIfdd v & affid okfd & uvard &g 309 € 98
fear mar a1 g8 dwa € T8 & 5 el RA® 01.05.2002 & SWIA +ff fJuell & a9 & fae1 @18
gRfAe /a9 fow exar| el W Rt RigwR Sua s=ifia T8 fear 81 safew fueh grr
BT Telkdl BT TN 7 TR & AER R DIs Ufddel SR T8l &I S Fhdl o | 3Id: aIg
AR fohar ST | S8 o+ dabi & wwele | ferarfeba Aol gege fbali—

1. T T 3T I9M H. G gledei=™ 2017 (155) FLR 291 (faeeh)

2. H IR i 99 I Ah I el g 3179 2022 (173) FLR 390 (detdvedT)
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11.

12.

13.

14.

15.

16.

3. SIRINGCY SWICYT 3% H-GH< Sdolude, Ul 999 g g 1993 1 LLI 190 (g
1)

4. T I B ORI TALL. BRI 2002 (93) FLR 179 (GUH BIS)
5. HIEHE 3Tl 99M W 3% A Uae g 39 AIR 2018 (U PIT) 2194
6. YT 3 ITRIITE T 3T F9M #MAAT GRRad! AIR 2021(WH BIE) 923

IUYUET B HIed, Ib T A1AD gl H ufaurfed Yy w w9 & Swid 59 faare # e
frarof fag S g9 32—

faarehia fa=g;

1. a7 greff feTie 08.05.2001 I 24.05.2004 db AR fauefl & 31T aexdT & Ug WX HIREING I8l
Td Hd Har FHIE Oy & qaadi U detvex ay H urRil 7 240 A 9 1fde Frd fHar?

2. 7 fquel g1 AR #Y OR1 25 F & YAl & gy Aal T & gd Ui b1 P 7 B
Aifed, AfeH 99 312@r B g Bl Y 1 {60 S+ | urefl @ dar FH1itd “sfay sel”
87

3. @ fquel grr st @ aResar = 8 99 WA T qrg # I aTen uge oia” fgia @t
9Tl el foar e

4. @1 fuel et &7 SiEifie fdare srfefem & yrauMl & qad YW O & HRUl R &
graer fquelt o ey T8 gra?

5. IrgAr:-
ey fagell w e fofa frrgar wika fsar < <& 2
faarefr fag 49.—1

9 Aed W Iz d1 faafed 81 © 1 urll @1 My f&F1® 08.05.2001 @I aexAd & Ug R fuell &
F BT TS off, fbg el urefl &1 I8 PUF © & IHT f&A1d 08.05.2001 A 24.05.2004 TP FROR R
fpar, 981 fquell &1 I8 AuRia w2 & Uil @1 fa7ie 08.05.2001 W 07.07.2001 TP A 60 & &I
fARed o 2g 60/ —%. Ufifas #orq¥l R yoid: sReg Wy & fyfad <1 18 o | g9 e safdr
S FHOE W) Uil Bl AT W FE 81 7S | 59 de qedf MYfaddl & HRer Rad g ug uv gl
I faIP 06.02.2002 I 01.05.2002 T 85 fad o1 M= @l & foy arerng wU A Aa1 9 4= Frga
fopar war | weff @ e, 39 oafy & S g T ' S |

gl MR F U WYY UF AP 24.01.2013 W B Mg UfTURIET faAB 26.02.2013 H I§ TR
faram & & w29l M-1 fgfad o7 faA1® 08.052001 R A 9 B S9@ gwaeR €| 39 Fgfad o7 # ureff
Pl faid 08.052001 I 07.07.2001 TF 60/—%. Ufdfed uRsife w MReq s@fd &g Fgad fear
ST YT BT 2 | ureff dear & 6 S¥ geN e Ygfad uF fAAid 06.02.2002 W 01.05.2002 Td B
afyr & fory faam am o g gom FYfdT & a1 S germ & &) T o1 | S¥RT ygfad o g=fy
fauelr g1 wRga E frar T § fRg welf 7 3w YR W-1 & wu # uefia fear 21 geel W-1
Ffad u3 & sracrea ¥ uelt @ Fgfa agel Ao SHErl & eReTE Us Bg 2790 /—%. e dad 9
<Y vl WR eI 06.02.2002 W 01.05.2002 T 85 el &1 M@ sfafer g fbar Siram ywford grar
21 39 9dy ¥ ¥8 Soeoramd 2 5 gefd weft 7 vem wd e Fgfed & w1 orika &1 vd S
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17.

18.

19.

20.

21.

A BT YA U R BT B Aed H fhar g, fbg 39 Fegad! @l (08.07.2001 ¥ 05.02.2002
qH) BT B 3R P U B BT Bl YA U et fbar 2| weft 78 WfiaR oxar & &
e 09.032002 & FYfad & 9@ SN iR Hiz FYfad oz 81 fear war don 59 Fgfea o3
Heferd (raet W-1) 3rafer & a1 srerfd fosi 01.05.2002 & Ggard @ fafy &1 9= o S AR fea
AT | I8 HEd Qo B 5 et 7 o 919 & sifieer # 9 den @l Qoo Tl fhar ® 6 fasie o1,
05.2002 ¥ 24.05.2004 TH AR 2 I§ @7 Irafy # ureff gRT & Fuified &= a1g W 39 S/@fy &t
o fquelt g1 wreff @1 1 faar war | wefl 7 59 @y & Ferr daq @ bis AT W difed g
% w7 H Ud el @ | Fuaa: ureft 7 el war H# FRARaT 9 @ waed | € 39 a9 &7 9uid
I 3ffaedl § T8 fhar | ST A1ed iR AfAgHl & He IRAM faR AT fAREmT S 81 Al |ned
T B Sl & | SN & J1WIg # A1ed Wq: MUR—{IgE Ud SWTed & Wi & |

urff 9 faie 05.05.2010 BT TP UIAT U3 UK PR fald 08.05.2001 I 24.05.2004 qP Wredl &I fobd
T YA & IS9d, eGP Ud SR ISl ofe fauel & uvgd d)am &1 e o w,
Safe gredl e UfruieroT & SR W@ WPR BR gdl & o Qi 01.05.2002 & I8 SH Pls daq
A 81 far Tar | yiram 9 53 9 @ Rafa # foaft asar &1 siRd@ # 81 e oegs
AT BT AT BT a8 e € |

reff ¥ J=et W-2 ud wEel W-2 Urelr Uit @) wier i wred # yelia @1 2| et W-2 famifea so.
042004 ¥ AT T Wt "R F fRA T B B YraE g dUT AfHifbd wefr um wwd W-3 # #E
AE & BRI & A B HET B TS © | T USR 51 WA U & ARIE ¥ fhE 99 & A6, o g
Hg HEIMI ® Y Bl 4N BT TS, S T8l siar © | Wi 7 1 wuy U fie 30.01.2015 & URT 3
# g9 W-2 9 92¢F W-3 &I, 18 919, 31el G #E, 2014 & I+ A 8 URGd Bl $eEl 8 | wdf
Ty 2014 B T FEAI B YA DI Bls AU 59 fdarg 7 € & eI | 39 w9 UF & Hay 7 urefi
P Jg WHRIGT W & g 3 § R okl © W 39! THGRI el & | 1 =99 o A1ed o
YT YUY UF IR FRARN 2| 98 AU UF AdPR BATR B U qel TAT| A9 UF W Had qd
Arfirerg Y S R | 3 Refar § wael W2 9 waet W-3 weiAr wEf RALO. s doireAd
Rar s A A B IH geR 8F1 A AfaTH T ear & ®ifes ueft 7 596 g verdl @ 8 < |
&l 96 T W-4, 5 7 T297 W-6 aSad &1 99 8, UM o 371 arsad &) IR &) 9el arserd o
gfert @ el 1 < & e gafoy g9 9T 9 Wl g @ 1 I $9 aRarly g sterar
U B TS T I WG T8 8 | 39 iR TF W-4 & Aemw & 565,/ %, TIA W-5 B
HETH 183 /—%. AR T W-6 & AT F 1398 /—%. WA fbar oI+ <wifar @ 21 o &
fafdy =1 ok Toliw aie & w9 & 38R | wae f&ar = g, S {50 yar weff &1 aa= ar
gReifie T8l A9 S Fad | ureft F I g H g9 yerdl R W S dolreAd dRAT @ BXleR g1 ar
oEl &, fhg W@ & gxder 81 e FEv|

T3 W-7 R Rwex @ wieiufd @ @we Tar & e go WRwer wefl 3w <
gafery 391 IR & g&f W [Juelt & HHaneror 5 aR. A1 SRar don 0 R, Al e & gwaer
e g 1 favaw-ig =7El aran |

s fARIT fauell 1 JAfedRor & ofew fAF1® 14.102010 & U H fai 06.04.2011 &I JeI
TolRd URId el [ fbg oy aws SIF, Uded (1) &1 20 U3 U B4 gd BRI Bl Jfrd
frar 8 f6 fRFi® 01.052002 & a1 Ut & Hda § B Ao 89 &1 939 & A8 ard— ureil &
g A | 94T BIS 99”8l § R®ifd a8 fAE 01.05.2002 & d1e R TE o1, S9d
Big B T8l forar wa SR T & g fbar wan| fAuel © ydud © 39 ALY HUH B gl Wy
T B 9 gfe el & Fiifds ITT 3A1® 01.05.2002 & 918 B @A & I BT = [quel R 9
fPA S BT BT 7 6T | fhar 21

fuefy el st HAR SF A U HUF H dedl B YTRIGW BRA §Y g HeEl ® & f3AE 24.05.2004
& qd & fefl 9§ # el g7 240 oA B B BT yeT & E Soar | ufradem # 7@ W-2 | qEet
W-7 T & Yol Sl & Bl & w7 3§ 8, & day # Al &1 doe € b T3 W-2 7 739t W-
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22.

23.

24.

25.

26.

3@ g ufd 99 e H Rl | q offWerd < AT el 7 g9 sifderdl wR fauefiror &%
HHARAT & TEAER B & a0 BT T B H Rl ad &1 8| 1+ HAR o 1 I8 1 o ?
5 e w3l W-2 9a9 Wil a1 f5l o e & fgfad o3 fRar Sirar @ ok el erafy @
Seorg A1 fdar SIrar & | SE Gdfdd 999 a9 SuRfd @1 s st # IEaT ©, s
I el f&ar S € |

it ¥ A Swdd T $ AU d96 S dsial 99TH HHR 9IS 8Roll |TS YTl 9ol SRINGeR
fPeRS e fSdioM a9m Wi WIS ATl 918 arger § gfaufed Ay &1 e@er foam 21 89
Aol % AR Seadd <IRITerd | Uil gRT U arsad e ATed 9 S Jolgy Bl I A
T, ArST d IR 6 B W H AW g W gr 6 gRT 39 9ed $f Wisd q8 fhar
T 3R Rl o e @1 W gdfEa ft @ frar w1 g8 A w6 uneft sHer W 240 R
AR S fHar| o9 ureff $HeR W B @l & w9 H Ugd IR < SR Pe b 9T 240 T @Y
Jar fquel & SEfi= @ & O SHd gTard Il YA BR= &l ¥R e &R 8| 3+ 39 folat &
A1y fquell gR1 URgd A Seadd IREd & (01 § NS BRIE SBIR 99 QE.EL SR W
gfoorfed emfemd iR | faar faar | o fof fidie 15.02.2002 &1 aiRa fhar = Rrad a8 uforfed
frar T § 5 $HeR N 240 R I TOR BRI &R BT TP YHIOIT &Rd B RIgMR
fRIST® / Uderd IR 8l 8 IRA BHGR B AU AT | Tg YA BT 81T fh S99 U a¥ H 240
fom g @1 far B 39 Gy # A AU 9F U el gar T8 g | wef gRr wRga 3 fAof,
fauell R ergafad v T 39 R SMHIR 9 T8 A H uiiRa fhd fAvfa & ggerqadl &
Jorr gdadii i # wiorfed A @1 59 geardedi—FoRar § sitRifta a1 e T8 A T 2
9 Rerfer % # qdacdi ol # aiiRa ffyr &1 €1 Anfesie 9d g4 U801 $’A1 Sfad |Hsar § |

grRfl = U Sl fauell 9 ywgd exar @e © el silded § T BT 99 WY 9d AT s¥le
fuell & fovg TOS URgd 7 &)1 @ AER W DIy Ufadhd SUFRY BT S <Irifea =21 2 |
SRR IRl cHiMel fedio 9™ iy, ¥1S HeTell 918 ards] H A+ Jared <™ o 4l I8
FEl § & ufdae SuaRer e S uQ@d Ael @ deal R iR g srria s ot § ailRa fafy
AT B9 | resTad M drell fafer w8 2|

3 TATHSD fade & SuRid ureff &) iR ¥ rgeifed fAvig 1) xR 9919 e 3% oI, b
Jpex! BRATON T =T 991 IR § A9 Swadd rarerd gRT ufquifed S s faare & deai 9
G~ Tl W ARG 8 & SR Ui & UeT H Ged 81 © | A ORI I IR §IRT
qIRa o IFYETE ATEll g9 Ao ATHIAR QUAINE. 3 SiSAT 0Ri=R g7 HasaEgR, T
d% il 3ReAT 999 Yol 9 3 U4 Walg AEIQR WUgd HIRITuRed 6 a9M ele AR I 9 31
H yfauifed fafg ) 59 faare # ferm qedl & =T 9l R AR B9 & HIROT Uil & uer &l
g T8l A 3 |

fquell gRT 39 Sy H v I 9 o= M 7. G Sleded § A fSedll ST SR g7,
. IR Pold 99 W A% I §Td 9 3 H A1 deldad] Sod Il g§RT al AT
e T gRT SIRINGCR SWICIe 3 A< Sdeiude, J Ul a9 gur #{iqrRed, Higwa 3Tl
T e it fRAEd US¥ 9 3 TUT W AP IREUS d I g9 SNHd gRerad! H Uik
I BT Seorg fhar 1 g7 Aokl # ug Ay ufqufed & 12 8 f& oHeR g e & dda &l
THIOTT R AT HaT FHI & gRa Yaddl U PelveR d¥ H 240 & BRI BR BT d2g FHIOG B
P NEMR W HeR R & 2| Afdar R e [i¥ed s & o o 18 Fyfad S9 @ & gof
M TR WA A 81 S

9 TS AR Afde fadaa & SuRIaq ¥8 Mwpiia & b urell &1 fquell gR1 &% 08.05.2001 4 07.
07.2001 d® 60 fas1 @1 FRET @y ¥ T2 S9a 918 fA7id 06.02.2002 H 01.05.2002 dF 85 ot &
fRed s & for fgaa fdar mar| g7 Mi¥Ed @ & wue & Hrer urefl &1 dar fase 01.05.
2002 BT & FATG 81 TS | fAHATH 01.05.2002 & SWIA 1 U 9 fgcha Fgfad & dra @ o@fy #
fquel & ol fFrRIfTa veq &1 e uredl @1 €1 Y &R o I g8 YHIfod el BR W ¢ |
faTi 01.05.2002 & TURIT 24.05.2004 TH BT @S H yreft 1 BIS a1 /R &1 a1 fquelt
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27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

A U T B A, WIeR A1 8| s9fely ¥ar WA & gRa Ygddl Ub PelvSk dy H 240 & |
AP BRI B BT A el U Wied | YHIE el PR FH © | I I8 fag el & fawg foiia
forar ST 2|

faarofig fag 9.2

9 ey ¥ fauell gRT uRga 01 AiEHe ofell a9M e At fRHrEe U 9 3 W A SeeaH
RIATAd 9 I8 AN a1 8 % FHa) g1, dar i [y & R qdadi U dolvs ay H 240
fed SR BT g BRT Savae § Il ¥w Rig 9 8 Ol dHeR Bl R B ax1 25 F &
YTqeTl BT FReOT el AT S AHhar| 59 Ay & yerer d uw w7 5 e el fueh & oefm
HIT FAMKT & Yaadl U Polvek ¥ H 240 AT AR BRI B BT T YA 8l B FdhT ©
gafore fAf™ @) aRT 25 F & Yrae=i &l Gxeror gl ured o+ &l JIf&ery & 2| faueh ¥ I8
fafers arue 81 @1 S Al b g8 well @1 e Mf¥Ed oy & forg PR aRe den Sa saf
AT & SURIG Wd: Hal g o JfRF=m @ gRT 2 (00) & =< Bedl AFd gd weii &l
Aifew srerar Aifew 99 d Beel UfdeR BT YIdE & | 31T I8 fowg i & fawg foffa fovar sman
2|

faaref fag 9.3

it 3 oo HeH H ¥' W dEl € 5 SW vared 5 9W & gd Swal ool & sifel @ 3
aRSaT g AR T BT T | FaH & 9. @ Soft & T sifel @ i @Y g | ufoeder #
I8 el ® f& S0 geM & 9 R el &1 forar 9@ A Ae@ T8 21 F8T 98 Seold Bl
amaead ¥ f5 g=ef W-1 Frgfdd usr o & faie 06.02.2002 ¥ 01052002 T 85 fad @ ffdaa
JFafey 2g o, wrefl @1 Har sEfy e B wR Uil @ dd1 aoaHd A 1 S | 59 Refd # faued
H IRSAT FAI BT HIRYT PR PI AU Ia 81 T8l 8l © Fifp fquell 7 urefi &1 a1 &1 |qq9
TE1 a1 oRT Ha1 W I g8 | I I8 fawg uefl & faveg i fear S 7

foarefa fawg 9.—4

59 a5 & Hed # Uell @ 3R | A1 Ieadq <aTed &1 o Ua.eg Al & sfear a9M TR,
G YA far R 2| A STEad e q g9 ok § g anfel¥fa fear @ fF W@l @
FIE 12 B A Silad g1 M U ST 2| Uh b AfBRI Bl HHHR A T 8 | U
FHGR DI AT T B fTog A= A & A1 arer s/M <IRIe & 9Hel ) SUaR UTe 6RT 6l
faPhed U B SU UPR SH <RI SAUPR a8 T8l 81 39 fowd & e d faueh grr
fpur T engy el FE § iR ug vt war @ fh faueh fw shenfie faae sfdfrm @
TraeE & wRId 2, R 39 M & uraemd fuel w ot @y B € o uw fag faueh & fawg
foroifa fopar Siram 21

IqAT—

i ureff fauell & o fafid 01.05.2002 & IWIT HART BT TAT HaTl FAING & gdadt Y Helvey
9 H 240 A ¥ 31w HR ST YAINIG T8 B UM 7, T urdl &1 Har {Hid S Ed 3 aRT 2
(00) & st "Be gFr it yAifdrg 2 g8 ® sferw uneft faueh & fawg ifdfem @ a=r 25 F
@ YTGTET BT WRETOT U Bl ABRNT e ¥ |

ST HATT YR WRBR gRT Aefid faare &1 3301 yeR =arg foffa fear s 21
el &1 ufafer wgfad ReR @ fdfmw & a1 17 (1) & siafd yereref Ufd @1 omd |
RMET Aigd agdal, Yorie sifErery

s faeefT, 1 Ses, 2024
T, 1334 —sf=ne [@are At aw (1947 &7 14) & 9T 17 F A0 |, Feald Gadhi

TAASHT G wreae fifiee & wauds F dag Rl oiw ot gaw $9” @t % a9 ey &
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A S 9@ RN AEHr 0F oW ey, S, 99 (Rew 7.-12/2010) F7 S5HT &
HIAUSF H [Q@TT AT &, THRIAT FHAT § ST Fea 1T T Bl qiFe H97 6 a1 01.07.2024 =7 T g
97 |

[&. T-17012/5/2010-ATS 3T (TH)]
T FwTe, sEw atea

New Delhi, the 1st July, 2024

S.0. 1334.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 12/2010) of the Central Government Industrial Tribunal
cum Labour Court, Jaipur as shown in the Annexure, in the Industrial dispute between the employers in relation to
LIC Housing Finance Limited and Shri Pawan Kumar Sharma which was received along with soft copy of the
award by the Central Government on 01.07.2024.

[No L-17012/5/2010-IR(M)]
DILIP KUMAR, Under Secy.

ITATH
DI WRHR Aefia Af¥@Rer U9 5% <Arared, SEyR
M S RCIBEaN]
RTET HIET Tgaal
e el ysRor §.— 12 /2010
Reference No. L-17012/5/2010-IR (M) Dated: 08.07.2010
$ U9 HAR TN GF 41 S0 HAR I, FaRi— GO BiAF, T U, IR, Ul T TS, SR (]191) |

99
3. URAT HAOR, U341 BRI BIs=d o1, IUTHAT Sfer, FAIY A, H—IHH, SRR, <. |

4. A% TONEfed, AR AL BRRNT wr- fo, asw fifeem fgd ad, 45 /47 R R+ e,
qws |

YR~
c it ). wE. TS, Il — et |
: S S . STUdTe, SIS —fagefTor |
. rferfaota -
feT® :21.05.2024

1. ST H3TeTd IRd WRGR s feell gRT fadid 08.07.2010 &7 3ienfire faarg srfaf e 1947 (RRy emr
AE ARE HBT SId) & aRT 10 (1) (B) T 2| & A=< Yacd Gl & R0 H [=Aifehd

o

3irenfire faare =mafoie 8 59 st & Hafid fdar mar —

“Whether the action of the management of LIC Housing Finance Ltd. Jaipur in terminating the
services of workman Shri Pawan Kumar Sharma w.e.f. 01.12.1998 is legal and justified? To what

relief the workman is entitled?”

2. @ 19.08.2010 &I Uil @1 IR | 1 &1 AWHAE U fhar /s dfera sifiea s9 UeR 8—
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3.

urft 1 fquell & sifafcie draed SgR d A 01.12.1991 W e da+ WR B BT & o @l
T | wreft A A 30.11.1998 TF FRAR BRI AT ok U@ a¥ # 240 3T & i @A fHam|
e 01.12.1998 A 9T B HROT Ay Ui B M W T o g WAl I YA bR faAT| el |
A 99 [Tl & 998 Uh Re A1feeT U9 @ Sl f3qid 17.10.2006 ®I o T w9 gY
fAReT PR 1 TS | AgWRIA A 13.07.2000 BT Ui AHSIT ARBRY B FHT UrAT UF U fhAT
fhg Twsiiar ¥9a 9 8F W faie 13.01.2010 BT fawerdr ufddes uxga fHar mar| faid 01.12.1998
B B T3 TRt B a1 FEIfa Iy & SR Sgfud s € | weft @1 U "' @ Aifed A Aifed
I+ &1 fear mar | fAuel 7 S8 aRsar g IR T8 B IR il § ST sl B e ) I
QT T | fauel <1 S @1 9RT 25 F, G, @ H & UTaeTHl &l JUTe a1 (6aT | 3fd: fa=id 01.12.
1998 BT fhar a1 ureff &1 HamgLrHaRoT Ay B Sxd g WAt # fFRavar 9 fara 99 aRRem
wfed ureft &1 war # geRenfid far s |

eI 14.10.2010 BT fauelt @ IR ¥ ATEITR TR TRA §J I§ el 17 2 6 ureff 7 e g &
fAReUoT BRI BY SAMBROT | Tl Bl GURT © AR JIAN o BT TI fbar § | urefl av 1905 I &
Sirae A R @1 e 9. 325 # e vd erika afdd g1 weff g st sma wErar § v
H AIHR DI Bkl B B | fAATS 28.01.1995 & qrg F amwmeft & aefi weft @ fyfaa &1 & =
Al FAlTeh T Afdd I Tl § BRI el R Fbdl | JdT TG T Hidd Ay & e 12 7gqi
# e o7 SuRefd faueh & arfi 21 81 Fadll | a¥ 1992, 1993 H MHRFH 41fFd & w9 # wreff o
FTI U BF R BB HE fHar B s a1e fuel 9 Swer a1 ddy T8 2 | I8 fag wreft 7
At faera & uwdd fHar 81 w9 9w e & 99 Re anfaer @ faore | wga a1 e,
Siafes a8 dvofrr T2 o | et 71 f5f 9 # 240 o7 & 76N fpan | S d e @1 aifdfm @
gragEl § gad @1 T & | ueft ve faueh & wey sife vd fRiear &1 ddy T2 @1 2 o a1
R faar o9 |

oot =1 s e § o wreff o AR el B ot fhar dur verd wed ¥ TE9T w1 3§ T
W-172 T& Yo Uafia 6y R Ffeaer w-203 T forar w1 5 |

fue 3 oy wew ¥ o dory T YR, AR Rt @1 wdfta e ik e ¥ T2 M-1

¢ N
Toid Uy T<haT |

oI 25.04.2024 B H ITIUH S AMMTYHIU & AIRGH T G IR U eI T USTHRI gRT
Y AT geeidl | gfaurfad fafer ox fa=mr fear |

urefl & g sfTye &1 I8 d © fdb uell 7 fa1® 01.12.1998 BT SH AT ¥ YIH B & [dog
AR Sed [IETEd & 99 Re A1 gwqa o o fbg AFFR S99 <IRTeld §RT Re a1l 59
IR R ISR &1 ol T & uell & o aieifie e/ <mrery & |Hel Sy T &<l &l
fIdweu Suaer o1 el 3ifde uer forar =18l © sfely Aot vd faare wRgd &) H B ay &l
faers & | fauel & arefe BRRA Yew & ey F TET W-2 F I W-13 db b gord wreff |
Td o St fuelt & vews grT fAf= el m 9 5 w1 &) afe ueft fauelt &1 $war) =8
BT I SHD HaY H Y HI W I§ gF el fod o | wefl 7 fQuel 9 99 yra R
I/ ARAHS & YAV WHY AT URIA dRar BT e fhar o dfess fauell 9 9 arsad uwga
TE 5 | wreft 7 39 et @ wrefEt S e U Sude off 3% ey ¥ yqd fhar 7| R
Ig yAIfTT Brar & 5 et favel & orefi| FawR, 1998 T HRRA <@ SR A i faar | faued =
urfl & e BT Ply YA GUSH T8l [BAT 3R Y BT HHANI Bl wieg H wiferd fbar © S o
dedl § goiay oravd € T8l A7) sAfey uefl @ Hiey $ WieR BRd Y dIe WIPR [HAT M |
e o ad @ 9HdE # fyfeha =l geid uwga -

1. U9 Qus Y §% 9999 Siol AISIag. S & odr DI SIIYR 2023 (6) WLC 471 (RTSReIM) |

fafder oIl . 6950 /2009 (UM BIc) o ffor 18.03.2015
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9.

10.

11.

12.

13.

14.

fquel & fagm eifiparae 3 Wauert I8 oner fbar & 6 ad 1008 # HaT grsdaor & IURIT wrii 1 8
9y TP S eI H Re ArfereT gwgd el @I | 9y 2006 d Re e PR 8F R 9 3 oy
FHSIAT ABRI & FHeT Ui 0 < H @hd ax Q| I8 fIore omRer & sdferg arg & FRed
PR QAT ST A1 | S9! SR T I8 1 & & fauell & ol Jar 9t f[afy & gRa gaadi e
FoveR IY Pl AT H 240 3T I 1f¥d I HA BT dg Uil B yEIOG HRAT § IR T8 qF
HAPROT & THT AT © | SAIY a¥ 1992, 1993 I 1995 TP Pl AAR H BRI B Bl T2y G
TE 21 3R Y= W-2 & T2 W-13 T Uor@! & omeR wR weff 240 e oTdR &Rl &vet &1 a2
THIOTT €1 PR bl & | Uil o YRS A o b HecdqUl T2Al Bl IT Al GUTT © JAAAT Ih] AT
quie far | Uil U8 WeR aRar & f6 9§ 1995 | 98 UA. . . Yol & BRI 1 fF gof
FIfeTdh &, IR BT 2| 3R SH I8 N IHaR off 6 ve. omg. . # Vore a4 & forg anwaeft &1 @d
FF VARG el BT =1y | wrefi U & oafy H ] O WaRd el 8 daar | fJuel & ardier #
P T 39 doHl & wWred wrd g wieft 7 $1E faRad wue Y uwga T R 8, v ufooen #
3 92 B WHR fHar 71 39 uRRf # wreff &) oIk & wvgd e W-14 & 29T W-203 T
Tl Uil & U H Py d2F A T8l dRd AR Ul & g @IS URiae SUERY SR Bl
TR A Y el BRd | B AU b & qHLT H feAfbd =i geid udd fdhd—

1. e 9% VAIRINEN 99/ 99 i Rigide d% @ /=7 2001 1LLJ 1045 (U PI)
2. INIRCT TROagfed Soll-RR 991 &1 RETfelf T 2002 (92) FLR 601 (UM ®ic)

3. 9 BR¥ AR 999 TE. <. BT 2002 (93) FLR 179 (UM IT)

4. WIEHE A M T A6 fZHrae U 9 3 AIR 2018 (U BIC) 2194

5. W Ah ITRMEUS T (g g1 Al GReraa AIR 2021 (U HIT) 923

6. IH ST 99 ¥ 3h o™ AIR 2021 (T91.) 106

IHYUEl & Tpi Ud AIe W H99 & SURIG 39 fdare ¥ e femefi fag S g9 8-
faarefi fag—

1. F1 uRil q e Har §EG O & qRa ydadi e delvex ay H 240 o W oiidd fauel @
Jf BRI fear?

2. a1 wieff @ dar FfT & qd IR @ GaRT 25 & T Udh AIE BT ANCH Aar A IaT
T Bel ufaa” &1 irar fauelt gRT = 5 S | Jar |ifid srde 27

3. @ Wil ® War WA & Y fAuell g1 sl @l aRSdr [ A8 a9 s am uRi o
FHSAR HAff®l I e § 99 3@r T3ar?

4. a1 yrfl gRT B faare orufde fae | U fhd S & dRer wefi @7 de FRE By S
gy &7

5. g

YU DI HIed, dbl UG <ifde geefdl ¥ Uik f R 999 @ Swid e fagel ww ol
TR B

faarefi fag 4.1

9 fdg & Wed o well 7 I8 ®er © b I Iue FRilere fduell & I8 ude At H 240 a7 9
a1fdre fARaR i fbar 21 ST 1997 I FawR, 1997 TP Bl AT H 241 o oIaR & fhar 2|
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15.

16.

17.

18.

it 4 a8 Wt wer B 6 S9N 999 &1 am e gR1 R T s arsed @ sramfa
AT UL BT B | S TEF W-14 & T W-202 T B |

(fewofi:— wamael & Jeu uRefias & I8 Ude ga fb Uil gRT fadld 18.09.2012 &1 Sl arS=ri &1
Hreferdt TR @ g § 9 T2 W-202 TF e 8 v Tee W-14 § T3 W-172 9% &  sifoH
qeeR o 02111998 &1 & RT® AEgH ¥ fdcear, 1998 &I YA fHIT SMT Ybe Bl & |
SeorEig 2 6 ureT o3 A1 18.00.2012 3 umefl 7 W9 1992 | 1998 TP FHf 90 U AT UF b
A1 e [ & STafds I U U8, 6T H 159 © | 3ifH a1SaR AIg 37acer, 1998 & 8 SHAlY I8
ff g & o 6 sraceR, 1998 & UvEIdAdt 30 AT IAT g weft gRT uwd Ry T E
FIfb TRl 7 A qaER, 1998 Tb B B ArST™ KA Rl Ui o H aftid fear €1 ey
ARG & T JlaY 59 02 BT Sl fadld 30.05.2017 BT el /ureft &1 wforaieror & qd 7@l
fpar | 59 Rl § T2 W-14 & T2 W-172 96 & Uordl &1 & uRefier / fRdee s o <&t
=)

fauel 7 39 Bl @ a8 FEaR SRAGR fFar € & 396 1o vow 78 e 1|

S Uoldl & A1ed H UeNT & Hag H fquell IR BI Mg AUl P 59 AR R &b 20.09.2016
BT AR TR FRA g IAGR a1 7| g amafed fear war f& 37 gaat & arafesan
wqd gl &1 fuiRer geff 4 9 9F arel afoudiar & smaR w e S wew | safay
greff gRT uga ydEl @) wictufoal & gieg 9 gsfed &< 4@ faRa 78 fSar s q@ar
21 39 e & IgERer # ureft & weg &1 uReiew I qwiar € 5 ueft 9 RQue & 9 gEma @
gedl ¥ SRAIBR IR A1 8 6 S Uolkg BIRUfAl & w9 H Udd fBd T 8, 9 §9 Bl g g1
& |

fquell & well 37 Herer o VR 7 U UfauRierr § 9 Yoidl & §ag H Wil Jqal qaac] sFl ol
FHET T R I8 Pl & 6 S0 IHen T8 7 fF e 31121991 I 30.11.1998 d& fJueh 7 <few
I IR @1 TRt § A AT 81| |l B 98 W e 98§ f6 3 arsdd sty | @
qT R | 98 R dxar ® & an ased ¥ 9dfda ufife dugs § gl € fhg S dudgs
P T <ET | 39 @AM BT o RPbIS Iuaed & A1 71, 98 el oIdT | |l U+l AIeed d e
e % uad AR el 7 240 7 oM T8 faT| 98 Seera ® 6 fQuelt & wef 7 ueft grr
TR BIefadl & Hay # 39d aRdfde AT S B B DI HUF A8l fhar ¥ fueh grr ureff
B AHRAD SHD & W § g9 1992, 1993 TP BRI &l AR I YA B S &1 qeg A
wWer frar 2| fg I8 W 781 o 6 qrae fea A § o ) s & w9
PIAE [5I T & Gd $I fAuell & |iell 9 Il & HRUT RATBR W el [BA1 § | s I8
fraid |va 2 5 urefl @1 S9a R 5 T e & uReifie &1 Yiae arsad & Aegd 9 8 et
T &1 e Jeufodlt fauell & snfiuey & faemme W 811 39 9= & Swid gfe fued, weft g
TR D TS AT B BIIURTA @) aRdfdedr Ud fEaRdr S R axa # A el @ 2
gAlel 39 arsad &1 BIeHar & H wreif & fauell gRT T oae & died Wwy I8 b
ST =o€ |

orft 7 Tl 9¥ 1902 ¥ B I fBY T YA & ST WA B 2| fhg war vt fafr @ qRa

qaqdl U Polvsk Iy Bl @l H 240 a7 AT AT & q2F Bl WRIET R 7Y IR, 1998 I Ydadit
12 A8 & qISo 1 GEId Ude 814 2| 349 ase™ & uRefiem & f=faRea arferer # aftfa faavor

gfteTrd g 2 |

39 4. EECIR fe-i®s /98 s Irafdy
1. W-151 01.12.1997 AR, 1997 15 &
2, W-152 01.01.1998 22 fe
3. W-154 02.02.1998 21 &=
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19.

20.

21.

22.

23.

24,

25.

4. W-155 IR 20 f&=

5. W-157 03.04.1998 A, 1998 22 f&

6. W-158 03.04.1998 AT, 1998 4 &

7. W-159 01.05.1998 20 f&=

8. W-161 01.06.1998 19 f&q

9. W-163 02.07.1998 22 f&q

10. W-165 01.08.1998 23 fa

11. W-167 01.09.1998 21 faq

12. W-169 05.10.1998 22 f&

13. W-171 02.11.1998 17 f&|
AT— 248 &=

SR Tl ¥ g W< ¢ & Har T & gRa yadd] Yo delvex dy &l de H 248 fad &1
TR BT 7 yreft | A areeRd @ Biemfadl & MR WR yEIf fhar 2 fuelt grr uvga ot
I BRI AR a9 T, S BRMAl T1 e 3% IaR@vs g g a9 Al grerad)
AR IeadH AT 7 I8 HEl © (b 240 & IR BT & q2U DI YAV BRA BT REMR
FHGR W 2 9 fF Y WR| IE FRA a7l BT U Aled W I q2F YA HRAT BT 7 | WA
IAHT AU UF A el = | 349 ol § oiRa A & gerer 7 el 59 R amRifta RgmR @1
IHEE B B I8 YA HR GHT © b IE a1 wEifE fAfdr 01.121908 & qRA Ydadi U
Polver Ay BT A H fquell & ol 248 39 Hrd fhar| o I8 fd=g wedl & uwey # foofla fan
T 7 |

faariig fag 9.2

fquel &1 I8 I @1 2 6wl 7 & N 9y # 240 7 B AL fHaAr gwfony s @1 arT 25
F & UMl &1 31guTeld JAUer &1 781 © | [9uell = o+ A1eg 9 g8 Ao 1 981 {61 2 b 34
gt @1 JaT WU & Yd UH HIE HT AN I AfeH I iR we ufdaR @1 iaE fear @
Safes wreff 7 I8 T e § SN AT A I[N B I VoAl JAael R Aifew 9aq Tl faar |

faffeerg doe voe Rig 9@ 99M STl WSHE.dl 9 daR B SR & o § J+-R TR
Ied ARSI BT I AT & b AMIH BT 9R1 25 F & 31T lHAT BT 3GUTed 9 PR IR AP
HaT # gETA B I FHRT AT U BT ARTBRY 2 |

dHeTg SHMICE HelclgA THINY Tel.as il THalssl UHIRIURE §9H T3NS 3l 3t Sisar &
fuig & A wdted IR T $8T © [ S FHGR RS / dacll /(B HHANI & wg H
wE el & fI%g a9 W g dTel B B g8 F FRA I I B, A TS I S g e
AR @ ORT 25 T & 3avia ufafdg g1 39 o & uiRa «ifma faare & qeai | fi deaf W
FTRT B | sfY qeaTcHd AT & HRYT ueff & uel # Werd ydia e} e 2|

YH-1T Fdied <Al | HIgHS 37ell 9419 W 3% fRUre U< 9 3 & g ¥ I8 ®ar 2 b
UPh 99 H 240 a9 BRI B BT d2F YA 9 89 & MR TR HHBR I ARATH B &RT 25 F &
ST RETOT UTe FET 8|

el ud faf & fadem & Suxid ¥g YT Bl & fb fquell = ureff @1 war waifly & ydadi e
Forver g9 F yreft gRT 240 R W 1w BRI FHRA @1 qeg yEIG B wR A fdfem @ uwT 25 F
& ST giofa Mg ¥l BT rgurer Uil ®I AIfcH I AfeH 9d9 Ud el UlddR & YIdH &
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26.

27.

28.

29.

30.

31.

32.

33.

w0 # 98 frar 2| gafee faveh gvr @ 78 Ja1 @A/ Sl sy wMIfig g 2 o uE fag
greff & uer 7 fooffa fevam Simar 2

faarefi fdg 9.3

arif F 37U e W g Pel © b IW WAl YUP IR B 916 SHD A1 HH PR ATl Al B
e gRT i <1 18 21 S AW ans g, Iore 3R ARRE dRN qa 2| T HEER 9
B R Y T & e i TZ9 203 <ot 7€ ]| fbg O g g el & ey ¥ W@ 208 B
w9 # U T 7 | U8 Seor@ 7 5 yneft 7 39 qeAf &1 avfF oo e # wrwer um & OR7 6. 11
# far g1 fog wreff 1 ome ufomRierr % WieR fBa1 € & g7 q23f &1 Sco I U Id B
AT ATaT FHSICT AR BT UK (b T e § &1 5T | 39 YbR Afdes & 97 H
ureff gRT U @1 TS Wikas e fafda: wer fd SIM A w6 7 | A ifWaesi 6 wfaqa A @t
oI AT TT el gRT aRSdT A 9 T9R A H B Bl S e & Ia | WIhR ydid
TE BT 2| 39 fadeE & SwRid g yEifid e 'ar & 6 ouefl 9§ afs o afdd @1, ek
A T g9 g uredt @ Jar T & SuRia fauelt g1 e # <@ a8 o I8 fag uneft &
foeg foifa fasar srar 21

foarefa fawg 9.—4

fquell =1 o5 amey fhar & b el 7 ¥' fdare Jagad (63 O & SuRId Sea A gIRT Uil &
AP FRET PR & S & WY 4 99 918 Ior ¢ | sdafey urif f[dfrad faare ugdiaxer & dRoT
AT U BT ARWHRI &1 8 | S/ U b & FHAT § AR Hated I R URa o
e wroliagfea soNf R s=m st Rrarferm & oiRa Ay &1 Seom fhar 21 g fofa & w9
Hafed =ATed 7 FE § fF FHeR gRT 9d1 9 & 9 a¥ SWRid fare WRgd dRA & BRI
e & for o dva T8 & % 98 ol iferg weiRa ax wa | safery I8 e ard & forg
grde & 1 fadare & ded @ fFRed fhar oin SfRid 21 89 o9 Yy wR o= fear a1 g8 urn
fofa # ok fafdy 59 Tl R amenRa 2 9 Jou 39 faare & @i & YR € | Ja1 woifid & geand
grefl = AR S RITEd @ 9He SUER B JMMIdT T B | JTFCIR 2006 H ATDRT R B B
A @y are wwsiar et & e srae fear| safey A A9 9y @l oty @ grefl grR1 uvgd
fqare & Ul a|e 7 A9d gY [dare & PR 631 SEr <o 981 € | 3 I8 g fauel & faveg
foffa fomar mar 21

AT~

fog 4. 1 9 2 ureff & uer | Foffd &1 & PRor Ui gl WU W sy Har T b f[Awg wgHa
faferes STy W BR Bl BRI Tebe AT 2| fbg Urefl @ dar § FRavar Afed gHeemdd ud
favra Ja= aRem™l &1 Ay e &- & U4 39 faare ¥ fdem faftre ol w oviiRar gde

foerR fopar ST Srasgs 2§ |

fpedl Y =R Ul srar SRAE & "rRgd | Big AT U< &R d ArET IR G99 Al |
Ug FEUET] DI T © b 98 Wew Bl W AHW gAd 9l Bl ey & qHe U @ | g
s fqare & wrfl &1 Servl He@yol YHEId Tl B BUIGR UH U H AN U HRA BT YA
T BT © |

areff 7 31U I @1 ifAwe fRFid 19.08.2010 B XA BT 7| et 7 o ufdwdierer # 98 wWeR
fpar & f a8 R 01.01.1995 W TAIME . Voie BT B B V&l & 9 Voie & w7 § SS9 o
Y ATdT 8 SUH | MIBY BT Heldl &I Sl 8, 97 98 a¥ 1995 I &) dx R Y ¥R <&T
2| 9 Hated raTerd | 379+ iy gfeu 9o vy 99 9hu i Risiae §6 7 =g |
AT @ GRT 2 (1r) TAT 2 (s) D A 95 B (SUINTC FeldeR B, §6% & HABR B GRS H
FHIRT AFd 84 S0 T UT &1 T8 BT 1 [ Bl ITa! Aolgyl 31fal da+ AT 2 | 59 o
@ g # ureft BT vASTE . gRT AT WA HHEE & A N SHST IdT AET ST | gfoy
Taams Al 3R ueff & da e iR HeR & e B 9 W 8 W 2 |
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34.

35.

36.

37.

38.

39

ureff @I 98 IHeEN 1 2 6 taLmE Al W Yol 9 @ forl S oF SRl WaRd Tl g dnfed
Tq SRISHIR 8T =12y | wrefl gRT Wigd w9 ¥, g8 fald 01.01.1995 1 fauell & apef= F=afdrg o
R +ff SO oo qd IR 8F @1 doF TASS. . Yol 8 =g STdeT xd F9d Ual.3Ms 3l &l
TE garar, 9 & fueh #1 W@ B AR AL Vo & ®U F e B & d2 ¥ I7ad wRE | A
g g yreft IgErfed o) qar af fauel S e e # dwad: e <@ar| g8 T8 ureft 9 g
AL Vol & ®U H FIga 81 S &1 92 A-1g Sod rTed & 99el IR @l g ke anfera,
S SR H U |9 & SIWHAT Ud FHSIAT USRI BT U fbd T wrefer uF # +ff aftfg =
PRA gI GUT o1, AT AFHR Sed Ry gRT ATl B ATl Bl Fwda: PR R fear srar
Td WY ARER §RT I8 faare 59 3iferexer &l =i i &g uiia &€ 721 foar oirar | S dar
FANT &6 01.12.1998 & T 1 Ul el Uoie & w9 H HaRd <8l AR &R ANY A
AT @R <& ar| R ot w71 oroe gl ok e # ¥ B RISFR &R e aftid &
U 39 AHR0r & FHe WU gde fdia fear wed off | uneft verm geear & fiear wew uwd
PR BT QY UHE BT © | IRAQDAT DI BUK g TAT 31T i Bl Fwfia &= ureff 7 arferawor 4
AT UT HRA BT YA e = | Sfafds 98 fyd dar F9ifa fafy & gd 9 €1 gaem . e &
®Y H WRA 3 AT B T o |

A ORI Sod <RI & Wvs Uie o 3MH OHdT 99719 ¥ee 3% o= & Ao § I8
ArTeed faar 8 {6 S/9 I WRar deal S guld gd WYY Yad Adid fAedr dedl &1 ey a
Tl I8 <RI Ufear &1 TR IaH §, TAT ATRIBT BT 20,000 / —F. BT IEEROHE IR IR
wd g Fed fear o Sfa 21 39 fole # uiRd «iftmg & yew # faare o aRzafaal @
Sftewd @d gg well & 3/ & sifdhed @l Uil R SgRd uRed ARG aRd gd sRAIPR fdhar

ST <A gdid g 2 |

59 ey & Swig ureff fAuel & orfi| Jar # FRavar |fd 9erel & AR T8 2 7 & BIs
farra ad9 aRely I &7 RGP 2|

urfl §RT URd I8 fddre fRedr Aied Ugd R g RS UfBAT B gRUANT SR Bl Haig A
gofid 81 & | 39ty Uit W 5000 / —%. TR IRIUG &R g IT BT AfMHI SRATGR fhar Tl
21 ureft uRed Y v A # oRe oy faftre [ar wiireRer § S e | oyt fueh & @rs
ST U T SIABRY el 2 |

ST HATT YR WRBR gRT Aefid faare &1 3301 yeR =arg foffa fear s 2
AR @1 ufaferl FgfEa SReR B AR &1 aR71 17 (1) & faid gereEr Ufva &1 S |

7 faeety, 2 JaTE, 2024
FI.3T. 1335.—M=f e faare MAFR=A 1947 (1947 BT 14 ) B GRT 17 & ATART H Bad ARBR

7 ST FaT0 & gduds, g el AR SHd dHeR & 99 ey ¥ e sienfie faarg &

BEIT WRHR NP RIBRT /5| T, FSNR-11 & =ie (22/2016) THIT BT 2 |

[}, Ta-12025/01/2024- g MR (R-1)-182]

g, 37 fRaes
New Delhi, the 2nd July, 2024
S.0. 1335.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central

Government hereby publishes the Award (Ref.22/2016) of the Cent.Govt.Indus.Tribunal-cum-Labour Court
Chandigarh-1I as shown in the Annexure, in the industrial dispute between the management of Military Engineering
Service and their workmen.

[No. L-12025/01/2024- IR (B-I)-182]
SALONI, Dy. Director
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ANNEXURE

In the Central Government Industrial Tribunal-cum-Labour Court-I1, Chandigarh.
Present: Mr. Kamal Kant, Presiding Officer.

ID No.22/2016
Registered on:-16.06.2016
Sh. Gulshan Ali S/o Sh. Safdar Khan, R/o Village Dhera Guru, Post Office Chikan, Tehsil Kalka, District
Panchkula(HR).
Workman
Versus

Garrison Engineer(Utility), Military Engineering Services, Chandimandir, District Panchkula(HR).
Respondent/Management
AWARD
Passed on:-06.03.2024

1.  The workman Gulshan Ali has filed the present claim petition under Section 2-A of the Industrial
Disputes Act, 1947(hereinafter called as ‘Act’) with the averment that he was interviewed and
selected and recommended to be appointed as Mazdoor by a Selection Committee constituted by G.E.
and was appointed as such in June 2005. After due Police Verification, he was allowed to join on
15.6.2005. His working hours were from 8 am to 5 pm daily with a break of one hour for lunch. It was
usual practice in G.E.(U), Chandimandir that initially civilian employees are appointed on temporary
basis, paid less that the prescribed rates, performance used to be observed and only then regularized
on the job after having observed the performance of duties, work, conduct etc. for about one year. He
was also assured at the time of his initial appointment/joining that he would be regularized as and
when vacancies are sanctioned and notified in future on a regular scales of pay. He was being paid
only Rs.50/- per day which was much less as prescribed under the Minimum Wages Act by the
Government and whenever he made a demand for minimum wages/more pay he was threatened with
termination of his employment and even threatened that he would not be regularized. His pay was
increased from Rs.1500/- in 2002 to Rs.6000/- per month in 2015. He was discharging his duties
sincerely and honestly. The management did not take any steps to regularize his service despite of the
fact that the regular posts of Mazdoor, later on of Mates were existing and were vacant. The
respondent/ management used the policy of hire and fire and as on date there are 10-15 Plumbers but
still some vacancies are lying vacant. He made representations to the G.E.(U), Chandimandir through
J.E. and A.G.E. concerned many times to enhance the wages and regularize his services as per the
promise given at the time of his joining but every time rather than taking any action on the requests
made he met with threat of termination of service. All his requests fell on the deaf ears. His services
were terminated on 7.8.2015 without any notice of termination and without any compensation in lieu
thereof. On 7.8.2015 he received one sentence verbal order that his services are terminated and he
need not to come on duty w.e.f. 8.8.2015 by Sh. V.K. Sharma, A.G.E. a subordinate of G.E.(U),
Chandimandir. He was also not given the salary for the month of August 2015. The respondent-
management falls under the definition of Industry and he is the workman under the definition of
Industrial Disputes Act. There was no compliance of Section 25-F of the Industrial Disputes Act
neither any notice or any pay/wages in lieu thereof was given nor any retrenchment compensation was
paid. The juniors were retained in service and he was terminated from service which is violation of
Section 25-G of the ID Act. He demand Rs.2,58,320/- towards back wages along with interest @12%
and reinstatement in service.

2. Respondent/management has filed its written statement, alleging therein that there are two types of
employees i.e. Combatants and Civilians and not Civilian(Contractual). Daily wagers are employed
through contractors and they are not the employees of the management. It is denied that workman was
interviewed and selected and appointed as Mazdoor by Selection Committee. The workman was never
employed by the management so the question of termination of services without any notice and any
compensation does not arise. The management does not fall under the definition of Industry as the
office of the management is under the control and administration of Ministry of Defence and the same
being under the Central Government of India, the question of falling the management under the
definition of Industry does not arise. The management has not violated the provisions of Section 25-F
of the ID Act. Since the workman was never worked with the management, the question of payment
of money in lieu of three months notice does not arise. Therefore, the present claim statement is liable
to be dismissed being devoid of merits in the interest of justice.



3024 THE GAZETTE OF INDIA : JULY 6, 2024/ASHADHA 15, 1946 [PART II—SEC. 3(i1)]

3. The workman filed replication to the written statement filed by the management, alleging therein that
he was employed and worked as Mazdoor for the management from 15.06.2005 to 8.8.2015 and was
paid Rs.50/p per day from the day of joining which was revised from time to time and was being paid
Rs.6000/- when his services were terminated in the month of August, 2015. He was not paid for the
period from 1.8.2015 to 8.8.2015. No money in lieu of three months notice was paid to him.

4. Tt is pertinent to mention here that the management was proceeded ex parte on 16.11.2016 and the
management has filed an application for setting aside the ex parte order dated 16.11.2016 to which
reply was filed by the workman and the ex parte order dated 16.11.2016 passed against the
management was set aside by my Ld. Predecessor on the payment of cost of Rs.300/- on 31.05.2017.

5. Parties were given opportunity to lead evidence.

6.  The workman has examined himself as WW1 and filed his affidavit in evidence as Ex WW1/A and
has been cross-examined by the learned counsel of management. The workman has also examined
WW2 Sh. Mohd. Aslam, who filed his affidavit in evidence as Ex. WW2/A, WW3 Raman Kumar who
filed his affidavit in evidence as Ex. WW3/A, WW4 Sh. Mohd. Yamin who filed his affidavit in
evidence as Ex WW4/A and WW5 Sh. Anil Kumar who filed his affidavit in evidence as Ex. WW5/A
and were cross-examined by the learned counsel of management.

7. The management has examined MW1 Sh. Ashish Yadav, working as AGE E/M-II in the office of
Garrison Engineer(Utility) Chandimandir, who filed his affidavit in evidence as Ex MW1/A and has
been cross-examined by the learned AR of workman.

8 The workman filed written arguments, alleging therein that there are three types of employees i.e.
Combatants, Civilian(Regular) and Civilian(Contractual) apart from daily wagers employed through
contractors. There were about 250-260 civilian employees(regular as well as contractual) working
under GE(U) Chandimandir. He was interviewed, selected and recommended to be appointed as
Mazdoor by a Selection Committee constituted by G.E. and was appointed as such in June 2005 after
due police verification and was allowed to join on 15.6.2005 from 8 am to 17 pm daily with a break of
one hour for lunch. The workman was employed as Plumber/Pipe Fitter w.e.f. 1.1.2009. The
workman was assured at the time of initial appointment/joining that he would be regularized as and
when vacancies are sanctioned and notified in future on a regular scales of pay. The workman
discharging his duties sincerely and honestly and his superiors never had any occasion to point out or
having been found wanting. He had to work under strict military discipline in that when he used to
enter/exit in/out of the Cantonment his Pass/I-card used to be checked and J.E. used to take daily
attendance with time and date. Earlier Pass/I-Card used to made and issued by AGE and later on it
was used to be issued by Station Headquarters, Chandimandir. Management was taking work for nine
hours a day(including one hour break) from workman but was neither paying the minimum wages
prescribed and notified from time to time by the Govt. nor any weekly holidays, any type of casual
leave or earned leave was being given. The workman filed his affidavit in evidence and similarly four
more witnesses were examined and cross-examined. All the witnesses have supported the version that
there were three types of employees viz. Combatants, Civilian(Regular) and Civilian(Contractual)
apart from daily wagers employed through Contractors and there were about 250-260 civilian
employees working under GE(U) Chandimandir. Lone witness of the management is Assistant
Garrison Engineer(AGE) who though posted on the incumbent post only December 2017 i.e. much
after the period of workman’s employment with management from 15.6.2005 to 7.8.2015 but claims
to be in full knowledge of the case and hence competent to deposit. He denied of having any
contractual employee like workman because management gives all maintenance works to Contractor
and do not deal directly with contractual employees. The names of the contractors who were awarded
such contract from 2005 to 2015 not given by the management and their date of contract/agreement,
tenure of agreement, terms and conditions of agreement liability default or otherwise are not given.
Assuming for the sake of argument that workman was employee of contractor as to how come same
contractor continued from 15.06.2005 to 8.8.2015. It is a settled principle of law that if the facts are
not specifically pleaded nor denied in pleadings are deem to be admitted facts and there is no question
of its proof by oral or documentary evidence nor any such documentary of otherwise evidence is
placed on record. The workman has placed on record complaint slips which are more than 130 in
number for the period from 2007 to 2011, which belongs to the respondent/management having
Docket Machine Numbers duly singed by the incumbent Junior Engineers(E/M) at the relevant time.
By these signed slips, works/daily duties used to be assigned to the workman giving details of the
nature of complaint, building number and location, individual tradesman detailed for the job and were
required to be deposited back in the Service Centre on completion of job. These complaint slips
conclusively prove that the workman was the employee of the management and the works/duties used
to be allotted was supervised and monitored by JR(E/M) of the management. The workman has
placed reliance to the judgment titled as Ram Singh and others Vs. Union Territory Chandigarh and
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others, Civil Appeal No.3166/2002, decided on 07.11.2003, which deals with the relationship
between employer and employee/master and servant and forum for deciding nature of employment of
workman with establishment and contractors.

The management filed written arguments, alleging therein that there are two types of employees i.e.
Combatants and Civilians and not Civilian(Contractual). The daily wagers are employed through
contractors and thus, they are not the employees of the management. The workman was never
appointed by the management and thus, no payment has ever been made to the defence accounts and
the workman should be asked to prove the same with cogent evidence. The workman requested for
experience certificate with a request that he can work with any other contract/contractor and
accordingly the experience certificate was issued with specific work that on contractual basis that
means they are working under contractors and they were paid by the different contractors. The MES
was issuing temporary entry passes for workers of contractors as well as to the dependents of MES
employees. Dut to security, this practice was stopped by Station HW and direction was issued that
security passes shall be issued by Station HQ and police verification was also the requirement of
Station HQ. CMP persons started checking all the persons including deployed by the contractors on
installations. Therefore, to overcome the problem, all the persons were asked to given an application
so that it can be forwarded to the respective police verification. The present claim petition filed by the
workman is liable to be dismissed in the interest of justice.

I have heard learned counsels for the parties and have gone through the entire evidence placed on file
by the parties as well as written arguments.

It is added here, it is the case of the workman that it was usual practice in respondent-management
that initially civilian employees are employed on temporary basis and paid less than the prescribed
rates and after observing the performance, the workman are regularized on job after one year. The
workman was paid Rs.50/- per day. Thus, the workman claims himself to be appointed on temporary
daily wages. The first question is required to be determined is whether the claimant is a workman
even if he was appointed on temporary daily wages and was drawing Rs.50/- per day. To my mind,
the claimant is a workman within the definition of Section 2(S). In this regard, reference can be made
to the decision in the case of Devinder Singh Vs. Municipal Council, Sanaur, AIR 2011 Supreme
Court 2532, wherein the Hon’ble Apex Court while interpreting the provisions of Section 2(S) of the
Act which deals with the definition of “workman” has observed as under :-

“The source of employment, the quantum of recruitment, the terms & conditions of
employment/ contract of service, the quantum of wages/ pay and mode of payment are not at
all relevant for deciding whether or not a person is a workman within the meaning of
Section 2(s) of the Act. The definition of workman also does not make any distinction
between full time and part time employee or a person appointed on contract basis. There is
nothing in the plain language of Section 2(s) from which it can be inferred that only person
employed on regular basis or a person employed for doing whole time job is a workman and
the one employed on temporary, part time or contract basis on fixed wages or as a casual
employee or for doing duty for fixed hours is not a workman.”

It is clear from the perusal of aforesaid observations that even if a person is engaged on temporary,
part time or contract basis or for doing any other kind of work and is duly paid wages for the said
work, in that eventuality such a person would be covered by the definition of “workman” as provided
in Section 2(S) of the Act. Thus, nature of appointment or source of appointment is not relevant to be
a “workman” within the Industrial Disputes Act, 1947.

The real controversy lies between the parties with respect to the relationship of workman with
management. The issue as to whether the workman was engaged by the employer/management
directly or through contractors is the bone of contention between the parties. There is no dispute
about preposition of law that onus to prove that claimant was in the employment of management is
always on the workman/claimant and it is for the workman to adduce evidence to prove factum of his
employment with the management. Such evidence may be in form of receipt of salary or wages for
240 days or record of their appointment or engagement for that period to show that he had worked
with the respondent-management for 240 days or more in a calendar year. In this regard, reference
may be made to judgment of Hon’ble Supreme Court in case of Batala Coop. Sugar Mills Ltd. Vs.
Sowaran Singh, (2005) 8 Supreme Court Cases 481 as well as Director Fisheries terminated
Division Vs. Bhikubhai Meghajibhai Gavda(2012) 1 SCC 47.

Question remains to be seen whether claimant/workman Gulshan Ali has proved that he was directly
engaged by the management on 15.6.2005 and served till his termination on 7.8.2015. This fact has to
be proved by the documentary evidence as well as oral evidence. At the very outset, it may be
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mentioned that there is no single reliable document to prove that workman/claimant was directly
employed by the management. In this connection, workman Gulshan Ali has accepted that neither any
appointment letter nor any termination letter was issued by the respondent-management.
Undoubtedly, witness examined by the respondent-management namely Ashish Yadav, AGE E/M-II,
Garrison Engineer(Utility) Chandimandir has categorically stated in his evidence that the
claimant/workman was not employed by the management as such, neither notice nor retrenchment
compensation was given by management.

14.  The Hon’ble Supreme Court after analysing the catena of cases has laid down in Balwant Raj Saluja
Vs. Air India Limited in Civil Appeal No.10266 dated 25.08.2014, two well recognised tests to find
out whether the labours are the contract employees of the principal employer as follows:-

1) Whether the principal employer pays the salary instead of contractor and
2) Whether the principal employer controls and supervise the work of the employees?

The facts regarding the payment of salary by the management or contractor has not been specifically
stated in the claim petition of the workman. In fact, claim petition is totally silent regarding the
payment of wages, salary, letter of appointment or anything likewise. Similarly, workman has not
mentioned anything regarding the mode of payment of wages, salaries etc. in his affidavit. Thus, this
basic features for holding the relationship of employer and employee is totally lacking not in the
pleading but also in the evidence submitted by the workman.

15. WWI1 Gulshan Ali has stated in his cross-examination that he does not have documentary proof to
show that payment of wages were paid by management. He do not have any proof that any person
was regularized. He was engaged through contractor. Thus, his stand that he was employed by the
respondent-management stands falsified. Even from his cross-examination it can be inferred that he
was getting wages in cash. Actually the workman was not employed by the management as it is his
case that he was interviewed, selected and recommended as Mazdoor by a Selection Committee
constituted by G.E. and joined as such on 15.6.2005. His police verification was also done. The said
statement of him also seemed to be afterthought because had he been interviewed, selected and
recommended to be appointed as Mazdoor. He could have summoned the documents from
respondent-management by filing an application but he has not summoned the documents which
clearly shows that he was not getting any wages from respondent-management nor he was appointed
by the respondent-management.

16. Secondly, so far as the question of controls and supervision is concerned. Workman has categorically
stated that his work was controlled and supervised by the officials of the management. To this effect,
he has placed on record the temporary entry pass and complaint slips. Except this, nothing is brought
on record to prove that it is management who were supervising and controlling the work of
claimant/workman. The apex court while explaining the factor of supervision and control in the case
of International Airport Authority of India vs. International Air Cargo Workers Union [209 (13)
SCC374] has held as follows:-

“If the contract is for supply of labour, necessarily, the labour supplied by the
contractor will work under the directions, supervision and control of the principal
employer but that would not make the worker a direct employee of the principal
employer, if the salary is paid by contractor, if the right to regulate employment is with
the contractor, and the ultimate supervision and control lies with the contractor.

The principal employer only controls and directs the work to be done by a contract
labour, when such labour is assigned/allotted/sent to him. But it is the contractor as
employer, who chooses whether the worker is to be assigned/allotted to the principal
employer or used otherwise. In short, worker being the employee of the contractor, the
ultimate supervision and control lies with the contractor as he decides whether the
employee will work and how long he will work and subject to what conditions. Only
when the contractor assigns/sends the worker to work under the principal employer,
the worker works under the supervision and control of the principal employer but that
is secondary control. The primary control is with the contractor.”

17. Thus, the principal enunciated by the Hon’ble Supreme Court clearly establishes that mere
supervision of work is not sufficient to prove the relationship of employer and employee till it is
proved that there was a complete control and supervision. The management control includes the
authority of dismissal, taking of disciplinary action and continuity of service etc. Claim petition filed
by the claimant/workman is mum on this score and workman has not mentioned any specific
averment in his affidavit regarding the appointment, authority of dismissal or taking of disciplinary
action by the management. There is nothing on record to prove that it is the management who grant
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the leave or has authority to take any disciplinary action. In my considered opinion, mere saying of
supervision regarding the execution of the work as alleged by the witness may not be called effective
and absolute control. Such control is being emphasized to control the work of the management for a
specific work in efficient manner done by the management in the establishment. So far as the
photocopies of complaint slips and entry pass placed on record by the workman are concerned, they
have also not been proved by calling the concerned official from the respondent-management.
Moreover, from these slips and entry pass, it cannot be said that workman was working under the
control and supervision of the respondent-management. So far as case law of Ram Singh and
others(supra) referred by the learned AR for the workman is concerned, it stated that control by
employer is only one factor to determine relation between employers and employees along with many
other interrelated factors.

Undoubtedly, in Tribunal cases, has to be decided on the basis of the preponderance of probability
and not the proof beyond reasonable doubt. So far as this case is concerned, there is no documentary
evidence on record to prove the factum of direct employment of workman with the management. In
any way nothing is on record with respect of the payment of salary, attendance register or work done
by the claimant/workman during the course of alleged employment with the management. There is
nothing mentioned in the claim petition as well as affidavit of the workman that who was the person-
concerned by which he was directly engaged in the respondent-management of Garrison Engineer,
Chandimandir. I am of the considered opinion that mere saying that he was employed by the Selection
Committee constituted by G.E. and was appointed as Mazdoor which is clearly not proved by the
workman. Thus, it may be observed that there is nothing conclusive either oral or documentary to
prove that it was principal-employer Garrison Engineer, Chandimandir who controls and supervise
the work of the workman. Workman Gulshan Ali has examined four witnesses WW2 Mohd. Aslam,
WW3 Raman Kumar, WW4 Mohd. Yamin and WW35 Anil Kumar, their testimonies are of similar
nature as that of workman. They were engaged through contractor. No appointment letter was issued
to them. They have no documentary proof to show that they were paid by the management. They do
not have any termination letter issued by the management. They do not have any proof to show that
the management has released the vacancy on regular basis. They are also daily wager like the
workman and as such, their statements are also of no use to prove the case of workman.

So far as the question pertaining to the non-compliance of the provisions of Section 25-F of the ID
Act is concerned. It is not disputed that management has neither issued any show cause notice nor
given any compensation in lieu of notice as is envisaged under Section 25-F of the ID Act. Learned
counsel of management contended that workman in fact was not the employee of the establishment as
such, neither he is terminated by the management nor such notice and compliance of Section 25-F of
Act is required by the establishment. In this connection, learned counsel of management has placed
reliance in case of Municipal Corporation, Faridabad Vs. Siri Niwas, Appeal(Civil) No.1851 of
2002, decided on 06.09.2004, Rajasthan State Ganganagar S. Mills Ltd. Vs. State of Rajasthan &
Anr. Civil Appeal No.5969 od 2004, decided on 13.09.2004 as well as State of Rajasthan, Manager
RBI Bangalore Vs. S. Mani & Ors. Civil Appeal No.6306-6316 of 2003 decided on 14.03.2005.
Learned counsel of workman contended that workman is rendering his services with management for
so many years and he had completed 240 days in the year 7.8.2015 before termination by the
management. As per pleading of the workman he was terminated from 7.8.2015 without compliance
of Section 25-F of the ID Act. It is pertinent to mention that pleadings required specific averments
with respect to the facts alleged in it. It is not specifically pleaded that workman was
retrenched/terminated by management in preceding year i.e. on 7.8.2015 even he had rendered 240
days of service in the management. Thus, there is no specific pleading with respect to the working of
240 days in preceding year of the alleged termination. In the affidavit even there is no mention that
the workman has worked for 240 days in the preceding year i.e. on 7.8.2015. Thus, this is a general
assertion for rendering services with the management rather specific averments with respect to the
240 days in the preceding year before the termination. Thus, claim petition as well as affidavit filed
by the workman is not very specific with respect to 240 days working in the establishment. In the
light of the specific denial by the management for rendering services with the management, burden
lies on the workman to prove this fact. The workman has failed to prove it. Thus, there is no necessity
of issuing any show cause notice to the workman.

The claimant/workman has also claimed in his claim petition as well as in his affidavit and even in his
cross-examination that Junior Engineer had given oral assurance for regularization in the department.
In this regard, it is pertinent to mention here that he cannot have been regularized in the department as
in those cases where the case fall under the definition of industrial dispute as mentioned under Section
2(k) of the ID Act only then regularization can be made. Section 2(k) of the ID Act defines “industrial
dispute”, which reads as under:
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“2. Definitions.-In this Act, unless there is anything repugnant in the subject or context,-
Xxx x

(k) “industrial dispute” means any dispute or  difference between employers and

employers, or between employers and workmen, or between workmen and workmen,

which is connected with the employment or non-employment or the terms of employment

or with the conditions of labour, of any person;”
And ID Act was amended adding Section 2A making individual dispute of a workman as an industrial
dispute, if the dispute is related to dismissal, discharge, retrenchment or termination of individual
workmen. Thus, Section 2A carves an exception to the definition of individual dispute as given in
Section 2(k) of the ID Act. Thus, in order to give jurisdiction to the appropriate government to refer
the dispute to the Tribunal/Labour Court, it was essential for the workman to show that his individual
dispute for regularization was sponsored or espoused by the union of the workmen. The five Bench of
the Apex Court in the case of Workmen of Dharampal Premchand (Saughandhi) Vs. Dharampal
Premchand (Saughandhi), Civil Appeal No.532/1963, decided on 16.03.1965, has support the above
view.

21. The Hon’ble Karnatana High Court in the case titled as Prakash and Ors. Vs. Superintending
Engineer(Electrical), O and M Circle, Belgaum and Ors., Writ Petition Nos.41747-757/1999,
decided on 31.03.2000, has taken a view that the individual workman cannot raise a dispute with
regard to absorption and regularization.

22. The Delhi High Court in the case of Management of Hotel Samrat and Ors. Vs. Government of NCT
and Ors., Writ Petition(C) No.6247 & 6682/2002, decided on 04.01.2007, has taken a similar view
that in order to be an industrial dispute, it has to satisfy the definition of Section 2(k) of the ID Act.

23.  In view of the above discussion, this Tribunal is of the firm view that there is no merit in the case and
the same is liable to be dismissed.

24.  Let copy of the award be sent to the Central Government for publication as required under Section
17(1) of the Act.

KAMAL KANT, Presiding Officer
¢ feett, 2 TS, 2024
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[€. T - 12012/36/2015- 3 AR (F-11)]
AT, 37 a9

New Delhi, the 2nd July, 2024

S.0. 1336.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.29/2015) of the Cent.Govt.Indus.Tribunal-cum-Labour Court
Chandigarh-II as shown in the Annexure, in the industrial dispute between the management of _Canara Bank and
their workmen.

[No. L-12012/36/2015- IR (B-II)]
SALONI, Dy. Director
ANNEXURE
In the Central Government Industrial Tribunal-cum-Labour Court-I1, Chandigarh.
Present: Mr. Kamal Kant, Presiding Officer.
ID No.29/2015
Registered on:-02.09.2015

Sh. Arun Kumar Ghai(since deceased), S/o Sh. Jagdish Mitter Ghai, B-XI, 1662, Rari Mohalla,
Ludhiana, through his legal heirs:-

1. Smt. Madhu Ghai-Wife
2. Karnh Ghai-Son
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3. Mohit Ghai-Son
All residents of B-XI, 1662, Rari Mohalla, Ludhiana.
Workman
Versus
1. Canara Bank, Circle Office, Plot No.1, Sector 34-A, Chandigarh, through its Deputy Manager.
2. Canara Bank, Head Office, 112-J, C Road, Bangalore through its General Manager
.....Respondents/Managements
Award
Passed on:-13.03.2024

Central Government vide Notification No.L-12012/36/2015-IR(B-II), Dated 03/11.08.2015, under clause (d)
of sub-section (1) of Section 10 of the Industrial Disputes Act, 1947(hereinafter called the Act), has referred the
following Industrial dispute for adjudication to this Tribunal:-

“Whether the action of the management of Canara Bank in dismissing the workman Shri Arun
Kumar Ghai(since deceased) S/o Sh. Jagdish Mitter Ghai w.e.f. 16.07.1998 is fair, legal and
justified? If not, what relief the workman is entitled to and from which date?

1. The brief facts, related to the case are that claimant/workman Arun Ghai(since deceased) was employed
with the management-bank as Clerk/Defence Assistant from the year 1976 in Luxumi Commercial
Bank, which subsequently merged with Canara Bank. The workman was a Defence Assistant in about
50 cases against management in the Labour Courts as well before the Assistant Labour Commissioner as
such, management of respondent no.1 Canara Bank wanted to get rid of the workman. Consequently
record was faked against the workman. It is alleged by the workman that he had unblemished service
record but management issued a charge-sheet containing vague, baseless and fabricated charges,
alleging therein that he withdrew cash from the account of Sarabjit Singh and Pardeep Kumar
amounting Rs.70,000/- and Rs.1,40,000/- respectively by forging withdrawal form. The respondent-
management after conducting the preliminary enquiry behind the back of the workman and appointed K.
Sudhindra Enquiry Officer who started enquiry from 21.07.1997 after serving the charge-sheet to the
workman and concluded on 06.03.1998. The workman was not given due opportunity in the enquiry
even the defence witnesses who could not come on the date fixed were debarred from giving the
statements and thus statement of the defence witnesses of the workman was not recorded. The workman
was dismissed by the order dated 16.07.1998 after getting the approval from Central Govt. Industrial
Tribunal-cum-Labour Court-11, Chandigarh, which was challenged before the Hon’ble High Court in
Writ Petition No.7350 of 2011 which stand disposed of with the observation that matter has to be
decided by the CGIT being competent-forum. The enquiry officer in a haste prejudice mind concluded
the enquiry in a very short span on 06.03.1998 without summoning the defence witnesses of the
workman which were ordered to be summoned in the proceeding dated 10.02.1998 namely Sarabyjit
Singh, Madhusudan Jain, Devi Das, D.K. Jawa, Thorasalappa, A. Ramnathan. It is further alleged that
enquiry officer has summoned the above witnesses for their evidence on 06.03.1998 and issued
summons to Sarabjit and Madhusudan, mentioning incomplete address resulting the registered post
undelivered. The workman has further alleged that in spite of the specific order by the Presiding Officer
of this Tribunal 4-5 times the management did not produce the original record intentionally and willfully
and submitted photocopies against the order of the Tribunal. Thus, the original documents is retained by
the management which could clearly show that the documents were faked and that is why original
documents were not produced including the fax dated 10.02.1998 allegedly sent by the account holder
Sarabjit Singh. Management has failed to provide documents in spite of the order of the enquiry officer
causing great prejudice and workman could not lead evidence in his defence. Thus, the enquiry officer
did not conducted fair and proper enquiry. Learned enquiry officer did not take an objective decision
and failed to appreciate the evidence given by the witnesses of the management Bhupinder Singh,
Jagdish Lal, Mahesh Kumar, Monika Kuresa and K. Sudhir Kumar.

2. The management has submitted its written statement, alleging therein that a enquiry was conducted in a
fair and proper manner after giving opportunity to the workman for cross-examining the bank-witnesses
as well as defence witnesses. The enquiry officer after holding fair and proper enquiry and giving proper
opportunity to the workman to prove his innocence has submitted enquiry report dated 30.03.1998 to
disciplinary authority, holding guilty against both the charges leveled against the workman. In fact, the
workman was served a notice and charge-sheet after conducting fair, legal and proper enquiry based on
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the findings, evidence and enquiry materials on record and giving proper opportunity, dismissal order is
passed by the disciplinary-authority.

Initially in this case vide order dated 27.04.2018 issues were framed and it was decided to treat the issue
of fairness of domestic inquiry as preliminary issue. In preliminary enquiry workman himself got
examined as WW1. On the other hand, the management has examined MW 1/A Bhaskar Krishna Sanjay,
Senior Manager, Circle Office, Sector 34-A, Chandigarh.

It is added here that my Predecessor Sh. A.K. Singh vide its order dated 18.02.2021 has vitiated the
domestic enquiry conducted against the deceased-workman.

It is pertinent to mention here that the management was given opportunities for adducing evidence to
prove that the inquiry conducted in the present case is fair and proper but management failed to adduce
evidence despite avail of numerous opportunities and ultimately the evidence of management was closed
on 15.01.2024 as the case was fixed for evidence of management since 18.02.2021. Thereafter, the case
was adjourned for evidence of the management on 22.03.2021, 27.04.2021, 14.06.2021, 09.07.2021,
17.08.2021, 22.09.2021, 28.10.2021/02.11.2021, 24.12.2021, 29.04.2022, 21.06.2022, 12.09.2022,
20.10.2022, 29.11.2022, 17.01.2023, 29.03.2023, 18.07.2023, 11.09.2023, 06.11.2023 and 15.01.2024
and on 11.03.2024 the case was fixed for arguments on merit.

I have heard Ld. Counsels for the parties and have gone through the entire record of the case.

It is settled position of law that if the Industrial Tribunal has come to the conclusion that domestic
enquiry is illegal because it was conducted against the principle of natural justice against the workman,
respondent-bank is under legal obligation to prove the misconduct/charges against the charged employee
before the Tribunal in order to prove the charges against the charge-sheeted workman. It is also fairly
settled that in any industrial dispute, the respondent-bank is required to prove the charges on
preponderance of probability and not on proof beyond reasonable doubt. Reference may be made of the
judgment of Supreme Court in the case of Union of India Vs. Sardar Bahadur(1974)4 SCC 618, R.S.
Singh Vs. State of Punjab and Other(1999)8 SCC page 90, State Bank of India Vs. Narender Kumar
Pandey, Civil Appeal No.263/2013 dated 14.01.2013.

It is a settled principle of law as laid down by the Hon’ble Supreme Court in the case of Neeta Kaplish
Vs. Presiding Officer, Labouir Court, arising from Appeal(Civil) 6079 of 1998, decided on
04.12.1998, that record pertaining to the domestic enquiry would not constitute fresh evidence and the
management is required to prove its case on fresh evidence. The Hon’ble Supreme Court has held as
follow:-

“The record pertaining to the domestic enquiry would not constitute “fresh evidence” as those
proceedings have already been found by the Labour Court to be defective. Such record would also not
constitute “material on record”, as contended by the counsel for the respondent, within the meaning
of Section 11-A as the enquiry proceedings, on being found to be bad, have to be ignored altogether.
The proceedings of the domestic enquiry could be, and, were, in fact, relied upon by the management
for the limited purpose of showing at the preliminary stage that the action taken against the appellant
was just and proper and that full opportunity of hearing was given to her in consonance with the
principles of natural justice. This contention has not been accepted by the Labour Court and the
enquiry has held to be bad. In view of the nature of objections raised by the appellant, the record of
enquiry held by the management ceased to be “material on record” within the meaning of section 11-
A of the Act and the only course open to the management was to justify its action by leading fresh
evidence as required by the Labour Court. If such evidence has not been led, the management has to
suffer the consequences.”

Thus, the proposition of law which emerges from the judgment of Hon’ble Supreme Court is crystal
clear and management has to prove the charges on the basis of fresh evidence but the management-bank
has not led any oral and documentary evidence for the reasons best known to it.

It is also added here that respondent-bank has even not examined the enquiry officer as witness in this
Court despite of the fact that Sh. A.K. Singh my Ld. Predecessor has pointed out in his order dated
18.02.2021. Thus, enquiry proceeding stands vitiated on this score alone.

Since no new evidence has been led by the management before this Tribunal, so finding of my Ld.
Predecessor Sh. A.K. Singh dated 18.02.2021 cannot be reversed.

Now the question arises whether the claimant/workman is entitled to any incidental relief of payment of
back wages and or reinstatement in service with continuity of service. It is added here that the workman
had attained the age of superannuation on 31.07.2015 and he remained dismiss from 16.07.1998 to
31.07.2015. It is added here that workman has not pleaded anything about his post employment after his
dismissal from service in his claim statement as well as in his affidavit.
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12. The Hon’ble Supreme Court in the case titled as “Deepali Gundu Surwase v. Kranti Junion Adhyapak

13.

14.

15.

16.

Mahavidyalaya” reported as (2013) 10 SCC 324 has held as under:-

“The propositions which can be culled out from the aforementioned judgments are:

i) In cases of wrongful termination of service, reinstatement with
continuity of service and back wages is the normal rule.

ii) The aforesaid rule is subject to the rider that while deciding the issue
of back wages the adjudicating authority or Court may to take into
consideration the nature of job and misconduct if any found proved
against the employee/workman the financial condition of the employer
and similar other factors.

iii) Ordinarily, an employee or workman whose services are terminated
and who is desirous of getting back wages is required to either plead or
at least make a statement before the adjudicating authority or the
Court of first instance that he/she was not gainfully employed or was
employed on lesser wages. If the employer wants to avoid payment of
full back wages, then it has to plead and also lead cogent evidence to
prove that the employee/workman was gainfully employed and was
getting wages equal to the wages he/she was drawing prior to the
termination of service. This is so because it is settled law that the
burden of proof of the existence of a particular fact lies on the person
who makes a positive averments about its existence. It is always easier
to prove a positive fact than to prove a negative fact. Therefore, once
the employee shows that he was employed, the onus lies on the
employer to specifically plead and prove that the employee was
gainfully employed and was getting the same or substantially similar
emoluments.”

The Hon’ble Punjab & Haryana High Court while referring different judgments of Hon’ble Supreme
Court including Deepali Gundu Surwase(supra), and Hindustan Tin Works Private Limited v.
Employees of Hindustan Tin Works Private Limited (1979) 2 SCC 80 as well as in the case of Tapash
Kumar Paul Vs. BSNL,(2014) 15 SCC 313, Surender Kumar Verma Vs. Central Government Industrial
Tribunal-cum-Labour Court,(1980) 4 SCC 443, has observed that there cannot be a straight jacket
formula for awarding relief of back wages along with all the relevant benefits. More or less, it can be
address to the discussion of the Tribunal with full back wages could be the normal rule and the party
objecting to it must establish. The circumstances insisting the departure at this stage, the Tribunal while
exercises its consideration keeping in view of the relevant circumstances but the discretion must be
exercises judiciously must be cogent and convincing and must be appear on the face on record. When it is
within the discussion of the authority that something has to be done according to the rules, reasons and
justice is not according to law and not he humour it is not arbitrary, vague but legal and regular.

So far as the facts and evidence of the case is concerned, nothing has been stated in the claim petition and
affidavit with respect to the post employment after alleged dismissal period by the workman. Thus, the
facts in the claim petition lacks the basic requirement for providing back wages. No doubt, this Tribunal
has got power to mould a relief or cover it. The incidental relief for the consequences rendered by illegal
dismissal of the workman.

In these circumstances, where workman has superannuated on 31.07.2015 and thereafter expired so he
cannot be reinstated however, the legal heirs of the deceased-workman are entitled for 25% back wages
from the date of dismissal of the deceased-workman upto the date of superannuation with all retiral
benefits under the relevant rules. The management-bank is directed to pay the aforesaid benefits to the
legal heirs of the deceased-workman within 2 months from the publication of the award. The reference is
answered accordingly.

The reference is answered accordingly. Let copy of the award be sent to the Central Government for
publication as required under Section 17(1) of the Act.

KAMAL KANT, Presiding Officer


https://indiankanoon.org/doc/465896/
https://indiankanoon.org/doc/465896/
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New Delhi, the 2nd July, 2024

S.0. 1337.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.23/2016) of the Cent.Govt.Indus.Tribunal-cum-Labour Court
Chandigarh-II as shown in the Annexure, in the industrial dispute between the management of Military Engineering
Service and their workmen.

[No. L-12025/01/2024- IR (B-1)-184]
SALONI, Dy. Director

ANNEXURE

In the Central Government Industrial Tribunal-cum-Labour
Court-II, Chandigarh.

Present: Mr. Kamal Kant, Presiding Officer.
ID No.23/2016
Registered on:-16.06.2016

Sh. Mohd. Aslam S/o Sh. Sarwar Khan, R/o H.No0.543, Village Rampursuri, Mahadev Colony, BCW
Surajpur, Tehsil Kalka, District Panchkula(HR).

......... Workman
Versus
Garrison Engineer(Utility), Military Engineering Services, Chandimandir, District Panchkula(HR).
....... Respondent/Management
AWARD
Passed on:-06.03.2024

1.  The workman Mohd. Aslam has filed the present claim petition under Section 2-A of the Industrial
Disputes Act, 1947(hereinafter called as ‘Act’) with the averment that he was interviewed and selected
and recommended to be appointed as Mazdoor by a Selection Committee constituted by G.E. and was
appointed as such in April 2002. After due Police Verification, he was allowed to join on 7.5.2002. His
working hours were from 8 am to 5 pm daily with a break of one hour for lunch. He was employed as
Plumber w.e.f. 1.1.2009. It was usual practice in G.E.(U), Chandimandir that initially civilian employees
are appointed on temporary basis, paid less that the prescribed rates, performance used to be observed
and only then regularized on the job after having observed the performance of duties, work, conduct etc.
for about one year. He was also assured at the time of his initial appointment/joining that he would be
regularized as and when vacancies are sanctioned and notified in future on a regular scales of pay. He
was being paid only Rs.50/- per day which was much less as prescribed under the Minimum Wages Act
by the Government and whenever he made a demand for minimum wages/more pay he was threatened
with termination of his employment and even threatened that he would not be regularized. His pay was
increased from Rs.1500/- in the year 2002 to Rs.6000/- per month in 2015. He was discharging his duties
sincerely and honestly. The management did not take any steps to regularize his services despite the fact
that the regular posts of Mazdoor or Plumber, later on of Mates as well as Plumbers were existing and
were vacant. The respondent/ management used the policy of hire and fire and as on date there are 10-15
Plumbers but still some vacancies are lying vacant. He made representations to the G.E.(U),
Chandimandir through J.E. and A.G.E. concerned many times to enhance the wages and regularize his
services as per the promise given at the time of his joining but every time rather than taking any action
on the requests made he met with threat of termination of service. All his requests fell on the deaf ears.
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His services were terminated on 7.8.2015 without any notice of termination and without any
compensation in lieu thereof. On 7.8.2015 he received one sentence verbal order that his services are
terminated and he need not to come on duty w.e.f. 8.8.2015 by Sh. B.K. Sharma, A.G.E. a subordinate of
G.E.(U), Chandimandir. He was also not given the salary for the month of August 2015. The respondent-
management falls under the definition of Industry and he is the workman under the definition of
Industrial Disputes Act. There was no compliance of Section 25-F of the Industrial Disputes Act neither
any notice or any pay/wages in lieu thereof was given nor any retrenchment compensation was paid. The
juniors were retained in service and he was terminated from service which is violation of Section 25-G of
the ID Act. He demand Rs.2,77,520/- towards back wages along with interest @12% and reinstatement
in service.

2. Respondent/management has filed its written statement, alleging therein that there are two types of
employees i.e. Combatants and Civilians and not Civilian(Contractual). Daily wagers are employed
through contractors and they are not the employees of the management. It is denied that workman was
interviewed and selected and appointed as Mazdoor by Selection Committee. The workman was never
employed by the management so the question of termination of services without any notice and any
compensation does not arise. The management does not fall under the definition of Industry as the office
of the management is under the control and administration of Ministry of Defence and the same being
under the Central Government of India, the question of falling the management under the definition of
Industry does not arise. The management has not violated the provisions of Section 25-F of the ID Act.
Since the workman was never worked with the management, the question of payment of money in lieu of
three months notice does not arise. Therefore, the present claim statement is liable to be dismissed being
devoid of merits in the interest of justice.

3. The workman filed replication to the written statement filed by the management, alleging therein that he
was employed and worked as Mazdoor/Plumber for the management from 7.5.2002 to 8.8.2015 and was
paid Rs.50/- per day from the day of joining which was revised from time to time and was being paid
Rs.6000/- when his services were terminated in the month of August, 2015. He was not paid for the
period from 1.8.2015 to 8.8.2015. No money in lieu of three months notice was paid to him.

4. It is pertinent to mention here that the management was proceeded ex parte on 16.11.2016 and the
management has filed an application for setting aside the ex parte order dated 16.11.2016 to which reply
was filed by the workman and the ex parte order dated 16.11.2016 passed against the management was
set aside by my Ld. Predecessor on the payment of cost of Rs.300/- on 31.05.2017.

5. Parties were given opportunity to lead evidence.

6.  The workman has examined himself as WW1 and filed his affidavit in evidence as Ex.- WW1/A along
with documents i.e. Temporary Pass and work order slips(colly) and has been cross-examined by the
learned counsel of management. The workman has also examined WW2 Raman Kumar, who filed his
affidavit in evidence as Ex.WW2/A, WW3 Anil Kumar who filed his affidavit in evidence as
Ex.WW3/A, WW4 Gulshan Ali who filed his affidavit in evidence as Ex. WW4/A and WW5 Mohd.
Yamin @ Geja who filed his affidavit in evidence as Ex.WW5/A and were cross-examined by the
learned counsel of management.

7.  The management has examined MW1 Sh. Ashish Yadav, working as AGE E/M-II in the office of
Garrison Engineer(Utility) Chandimandir, who filed his affidavit in evidence as ExMW1/A and has
been cross-examined by the learned AR of workman.

8.  The workman filed written arguments, alleging therein that there are three types of employees i.e.
Combatants, Civilian(Regular) and Civilian(Contractual) apart from daily wagers employed through
contractors. There were about 250-260 civilian employees(regular as well as contractual) working under
GE(U) Chandimandir. He was interviewed, selected and recommended to be appointed as Mazdoor by a
Selection Committee constituted by G.E. and was appointed as such in April 2002 after due police
verification and was allowed to join on 7.5.2002 from 8 am to 17 pm daily with a break of one hour for
lunch. The workman was employed as Plumber w.e.f. 1.1.2009. The workman was assured at the time of
initial appointment/joining that he would be regularized as and when vacancies are sanctioned and
notified in future on a regular scales of pay. The workman discharging his duties sincerely and honestly
and his superiors never had any occasion to point out or having been found wanting. He had to work
under strict military discipline in that when he used to enter/exit in/out of the Cantonment his Pass/I-card
used to be checked and J.E. used to take daily attendance with time and date. Earlier Pass/I-Card used to
made and issued by AGE and later on it was used to be issued by Station Headquarters, Chandimandir.
Management was taking work for nine hours a day(including one hour break) from workman but was
neither paying the minimum wages prescribed and notified from time to time by the Govt. nor any
weekly holidays, any type of casual leave or earned leave was being given. The workman filed his
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affidavit in evidence and similarly four more witnesses were examined and cross-examined. All the
witnesses have supported the version that there were three types of employees viz. Combatants,
Civilian(Regular) and Civilian(Contractual) apart from daily wagers employed through Contractors and
there were about 250-260 civilian employees working under GE(U) Chandimandir. Lone witness of the
management is Assistant Garrison Engineer(AGE) who though posted on the incumbent post only
December 2017 i.e. much after the period of workman’s employment with management from 7.5.2002 to
7.8.2015 but claims to be in full knowledge of the case and hence competent to depose. He denied of
having any contractual employee like workman because management gives all maintenance works to
Contractor and do not deal directly with contractual employees. The names of the contractors who were
awarded such contract from 2002 to 2015 not given by the management and their date of
contract/agreement, tenure of agreement, terms and conditions of agreement liability default or otherwise
are not given. Assuming for the sake of argument that workman was employee of contractor as to how
come same contractor continued from 7.5.2002 to 8.8.2015. It is a settled principle of law that if the facts
are not specifically pleaded nor denied in the pleadings are deem to be admitted facts and there is no
question of its proof by oral or documentary evidence nor any such documentary or otherwise evidence
is placed on the record. The workman has placed on record the complaint slips which are more than 130
in number for the period from 2007 to 2011, which belongs to the respondent-management having
Docket Machine Numbers duly singed by the incumbent Junior Engineers(E/M) at the relevant time. By
these signed slips, works/daily duties used to be assigned to the workman giving details of the nature of
complaint, building number and location, individual tradesman detailed for the job and were required to
be deposited back in the Service Centre on completion of job. These complaint slips conclusively prove
that the workman was the employee of the management and the works/duties used to be allotted was
supervised and monitored by JR(E/M) of the management. The workman has placed reliance to the
judgment titled as Ram _Singh and others Vs. Union Territory Chandigarh and others, Civil Appeal
No.3166/2002, decided on 07.11.2003 which deals with the relationship between employer and
employee/master and servant and forum for deciding nature of employment of workman with
establishment and contractors.

9.  The management filed written arguments, alleging therein that there are two types of employees i.e.
Combatants and Civilians and not Civilian(Contractual). The daily wagers are employed through
contractors and thus, they are not the employees of the management. The workman was never appointed
by the management and thus, no payment has ever been made to the defence accounts and the workman
should be asked to prove the same with cogent evidence. The workman requested for experience
certificate with a request that he can work with any other contract/contractor and accordingly the
experience certificate was issued with specific work that on contractual basis that means they are
working under contractors and they were paid by the different contractors. The MES was issuing
temporary entry passes for workers of contractors as well as to the dependents of MES employees. Dut
to security, this practice was stopped by Station HW and direction was issued that security passes shall
be issued by Station HQ and police verification was also the requirement of Station HQ. CMP persons
started checking all the persons including deployed by the contractors on installations. Therefore, to
overcome the problem, all the persons were asked to given an application so that it can be forwarded to
the respective police verification. The present claim petition filed by the workman is liable to be
dismissed in the interest of justice.

10. I have heard learned counsels for the parties and have gone through the entire evidence placed on file by
the parties as well as written arguments.

11. It is added here, it is the case of the workman that it was usual practice in respondent-management that
initially civilian employees are employed on temporary basis and paid less than the prescribed rates and
after observing the performance, the workman are regularized on job after one year. The workman was
paid Rs.50/- per day. Thus, the workman claims himself to be appointed on temporary daily wages. The
first question is required to be determined is whether the claimant is a workman even if he was appointed
on temporary daily wages and was drawing Rs.50/- per day. To my mind, the claimant is a workman
within the definition of Section 2(S). In this regard, reference can be made to the decision in the case of
Devinder Singh Vs. Municipal Council, Sanaur, AIR 2011 Supreme Court 2532, wherein the Hon’ble
Apex Court while interpreting the provisions of Section 2(S) of the Act which deals with the definition
of “workman” has observed as under :-

“The source of employment, the quantum of recruitment, the terms &
conditions of employment/ contract of service, the quantum of wages/ pay and
mode of payment are not at all relevant for deciding whether or not a person is a
workman within the meaning of Section 2(s) of the Act. The definition of workman
also does not make any distinction between full time and part time employee or a
person appointed on contract basis. There is nothing in the plain language of
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Section 2(s) from which it can be inferred that only person employed on regular
basis or a person employed for doing whole time job is a workman and the one
employed on temporary, part time or contract basis on fixed wages or as a casual
employee or for doing duty for fixed hours is not a workman.”

It is clear from the perusal of aforesaid observations that even if a person is engaged on temporary, part time or

12.

13.

14.

15.

16.

contract basis or for doing any other kind of work and is duly paid wages for the said work, in that
eventuality such a person would be covered by the definition of “workman” as provided in Section 2(S)
of the Act. Thus, nature of appointment or source of appointment is not relevant to be a “workman”
within the Industrial Disputes Act, 1947.

The real controversy lies between the parties with respect to the relationship of workman with
management. The issue as to whether the workman was engaged by the employer/management directly
or through contractors is the bone of contention between the parties. There is no dispute about
preposition of law that onus to prove that claimant was in the employment of management is always on
the workman/claimant and it is for the workman to adduce evidence to prove factum of his employment
with the management. Such evidence may be in form of receipt of salary or wages for 240 days or record
of their appointment or engagement for that period to show that he had worked with the respondent-
management for 240 days or more in a calendar year. In this regard, reference may be made to judgment
of Hon’ble Supreme Court in case of Batala Coop. Sugar Mills Ltd. Vs. Sowaran Singh, (2005) 8
Supreme Court Cases 481 as well as Director Fisheries terminated Division Vs. Bhikubhai
Meghajibhai Gavda(2012) 1 SCC 47.

Question remains to be seen whether claimant/workman Mohd. Aslam has proved that he was directly
engaged by the management on 7.5.2002 and served till his termination on 7.8.2015. This fact has to be
proved by the documentary evidence as well as oral evidence. At the very outset, it may be mentioned
that there is no single reliable document to prove that workman/claimant was directly employed by the
management. In this connection, workman Mohd. Aslam has accepted that neither any appointment letter
nor any termination letter was issued by the respondent-management. Undoubtedly, witness examined by
the respondent-management namely Ashish Yadav, AGE E/M-II, Garrison Engineer(Utility)
Chandimandir has categorically stated in his evidence that the claimant/workman was not employed by
the management as such, neither notice nor retrenchment compensation was given by management.

Hon’ble Supreme Court after analysing the catena of cases has laid down in Balwant Raj Saluja V.
Air_India Limited in_Civil Appeal No.10266 dated 25.08.2014, two well recognised tests to find out
whether the labours are the contract employees of the principal employer as follows:-

1) Whether the principal employer pays the salary instead of contractor and
2) Whether the principal employer controls and supervise the work of the employees?

The facts regarding the payment of salary by the management or contractor has not been specifically
stated in the claim petition of the workman. In fact, claim petition is totally silent regarding the payment
of wages, salary, letter of appointment or anything likewise. Similarly, workman has not mentioned
anything regarding the mode of payment of wages, salaries etc. in his affidavit. Thus, this basic features
for holding the relationship of employer and employee is totally lacking not in the pleading but also in
the evidence submitted by the workman.

WWI1 Mohd. Aslam has stated in his cross-examination that he was paid salary by the JE of the
Department in cash and signatures were obtained in a register. Salary slip was not issued to the
workman. It appears that workman has taken the above plea just to cover up his case that he was
employed by the respondent-management. Actually the workman was not employed by the respondent-
management as it is his case that he was interviewed, selected and recommended as Mazdoor by a
Selection Committee constituted by G.E. and joined as such on 7.5.2002. His police verification was also
done. The said statement of him also seemed to be afterthought because had he been interviewed,
selected and recommended to be appointed as Mazdoor. He could have summoned the documents from
the respondent-management by filing an application but he has not summoned the documents which
clearly shows that he was not getting any wages from the respondent-management nor he was appointed
by the respondent-management.

Secondly, so far as the question of controls and supervision is concerned. Workman has categorically
stated that his work was controlled and supervised by the officials of the management. To this effect, he
has placed on record the temporary entry pass and complaint slips. Except this, nothing is brought on
record to prove that it is management who were supervising and controlling the work of
claimant/workman. The apex court while explaining the factor of supervision and control in the case of
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International Airport _Authority of India vs. International Air Cargo Workers Union [209 (13)
SCC374] has held as follows:-

“If the contract is for supply of labour, necessarily, the labour supplied by the
contractor will work under the directions, supervision and control of the principal
employer but that would not make the worker a direct employee of the principal
employer, if the salary is paid by contractor, if the right to regulate employment is
with the contractor, and the ultimate supervision and control lies with the
contractor.

The principal employer only controls and directs the work to be done by a contract
labour, when such labour is assigned/allotted/sent to him. But it is the contractor as
employer, who chooses whether the worker is to be assigned/allotted to the
principal employer or used otherwise. In short, worker being the employee of the
contractor, the ultimate supervision and control lies with the contractor as he
decides whether the employee will work and how long he will work and subject to
what conditions. Only when the contractor assigns/sends the worker to work under
the principal employer, the worker works under the supervision and control of the
principal employer but that is secondary control. The primary control is with the
contractor.”

17. Thus, the principal enunciated by the Hon’ble Supreme Court clearly establishes that mere supervision of
work is not sufficient to prove the relationship of employer and employee till it is proved that there was a
complete control and supervision. The management control includes the authority of dismissal, taking of
disciplinary action and continuity of service etc. Claim petition filed by the claimant/workman is mum
on this score and workman has not mentioned any specific averment in his affidavit regarding the
appointment, authority of dismissal or taking of disciplinary action by the management. There is nothing
on record to prove that it is the management who grant the leave or has authority to take any disciplinary
action. In my considered opinion, mere saying of supervision regarding the execution of the work as
alleged by the witness may not be called effective and absolute control. Such control is being
emphasized to control the work of the management for a specific work in efficient manner done by the
management in the establishment. So far as the photocopies of complaint slips placed on record by the
workman are concerned, they have also not been proved by calling the concerned official from the
respondent-management. Moreover, from these slips and entry pass, it cannot be said that workman was
working under the control and supervision of the respondent-management. So far as the case law Ram
Singh and other(supra) referred by the learned AR for the workman is concerned, it stated that control
by employer is only one factor to determine relation between employers and employees along with many
other interrelated factors.

18.  Undoubtedly, in Tribunal cases, has to be decided on the basis of the preponderance of probability and
not the proof beyond reasonable doubt. So far as this case is concerned, there is no documentary
evidence on record to prove the factum of direct employment of workman with the management. In any
way nothing is on record with respect of the payment of salary, attendance register or work done by the
claimant/workman during the course of alleged employment with the management. There is nothing
mentioned in the claim petition as well as affidavit of the workman that who was the person-concerned
by which he was directly engaged in the respondent-management of Garrison Engineer, Chandimandir. I
am of the considered opinion that mere saying that he was employed by the Selection Committee
constituted by G.E. and was appointed as Mazdoor which is clearly not proved by the workman. Thus, it
may be observed that there is nothing conclusive either oral or documentary to prove that it was
principal-employer Garrison Engineer, Chandimandir who controls and supervise the work of the
workman. Workman Mohd. Aslam has examined four witnesses WW2 Raman Kumar, WW3 Anil
Kumar, WW4 Gulshan Ali and WWS5 Mohd. Yamin, their testimonies are of similar nature as that of
workman. They all had also stated that salary was paid to them also by the J.E. of the department in cash.
They had also admitted that there was no advertisement at the time of their joining. They had not
submitted any form or application for the job. There was no call letter for joining the service. They are
also daily wager like the workman and as such, their statements are also of no use to prove the case of
workman.

19.  So far as the question pertaining to the non-compliance of the provisions of Section 25-F of the ID Act is
concerned. It is not disputed that management has neither issued any show cause notice nor given any
compensation in lieu of notice as is envisaged under Section 25-F of the ID Act. Learned counsel of the
management contended that workman in fact was not the employee of the establishment as such, neither
he is terminated by the management nor such notice and compliance of Section 25-F of the Act is
required by the establishment. In this connection, learned counsel of the management has placed reliance
in the case of Municipal Corporation, Faridabad Vs. Siri Niwas, Appeal(Civil) No.1851 of 2002,
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20.

21.

22.

23.

24.

decided on 06.09.2004, Rajasthan State Ganganagar S. Mills Ltd. Vs. State of Rajasthan & Anr. Civil
Appeal No.5969 od 2004, decided on 13.09.2004 as well as State of Rajasthan, Manager RBI
Bangalore Vs. S. Mani & Ors. Civil Appeal No.6306-6316 of 2003 decided on 14.03.2005. Learned
counsel of the workman contended that workman is rendering his services with the management for so
many years and he had completed 240 days in the year 7.8.2015 before termination by the management.
As per pleading of the workman he was terminated from 7.8.2015 without compliance of Section 25-F of
the ID Act. It is pertinent to mention that pleadings required specific averments with respect to the facts
alleged in it. It is not specifically pleaded that workman was retrenched/terminated by the management
in preceding year i.e. on 7.8.2015 even he had rendered 240 days of service in the management. Thus,
there is no specific pleading with respect to the working of 240 days in preceding year of the alleged
termination. In the affidavit even there is no mention that the workman has worked for 240 days in the
preceding year i.e. on 7.8.2015. Thus, this is a general assertion for rendering services with the
management rather specific averments with respect to the 240 days in the preceding year before the
termination. Thus, claim petition as well as affidavit filed by the workman is not very specific with
respect to 240 days working in the establishment. In the light of the specific denial by the management
for rendering services with the management, burden lies on the workman to prove this fact. The
workman has failed to prove it. Thus, there is no necessity of issuing any show cause notice to the
workman.

The claimant/workman has also claimed in his claim petition as well as in his affidavit and even in his
cross-examination that Junior Engineer had given oral assurance for regularization in the department. In
this regard, it is pertinent to mention here that he cannot have been regularized in the department as in
those cases where the case fall under the definition of industrial dispute as mentioned under Section 2(k)
of the ID Act only then regularization can be made. Section 2(k) of the ID Act defines “industrial
dispute”, which reads as under:

“2. Definitions.-In this Act, unless there is anything repugnant in the subject or
context,-

XXX X

(k) “industrial dispute” means any dispute or difference between employers and
employers, or between employers and workmen, or between workmen and
workmen, which is connected with the employment or non-employment or the
terms of employment or with the conditions of labour, of any person;”

And ID Act was amended adding Section 2A making individual dispute of a workman as an industrial
dispute, if the dispute is related to dismissal, discharge, retrenchment or termination of individual
workmen. Thus, Section 2A carves an exception to the definition of individual dispute as given in
Section 2(k) of the ID Act. Thus, in order to give jurisdiction to the appropriate government to refer the
dispute to the Tribunal/Labour Court, it was essential for the workman to show that his individual
dispute for regularization was sponsored or espoused by the union of the workmen. The five Bench of
the Apex Court in the case of Workmen of Dharampal Premchand (Saughandhi) Vs. Dharampal
Premchand (Saughandhi), Civil Appeal No.532/1963, decided on 16.03.1965, has also support the
above view.

The Hon’ble Karnatana High Court in the case titled as Prakash and Ors. Vs. Superintending
Engineer(Electrical), O and M Circle, Belgaum and Ors., Writ Petition Nos.41747-757/1999, decided
on_31.03.2000, has taken a view that the individual workman cannot raise a dispute with regard to
absorption and regularization.

The Delhi High Court in the case of Management of Hotel Samrat and Ors. Vs. Government of NCT
and Ors., Writ Petition(C) No.6247 & 6682/2002, decided on 04.01.2007, has taken a similar view that
in order to be an industrial dispute, it has to satisfy the definition of Section 2(k) of the ID Act.

In view of the above discussion, this Tribunal is of the firm view that there is no merit in the case and the
same is liable to be dismissed.

Let copy of the award be sent to the Central Government for publication as required under Section 17(1)
of the Act.

KAMAL KANT, Presiding Officer
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New Delhi, the 2nd July, 2024

S.0. 1338.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.20/2016) of the Cent.Govt.Indus.Tribunal-cum-Labour Court
Chandigarh-II as shown in the Annexure, in the industrial dispute between the management of Military Engineering
Service and their workmen.

[No. L-12025/01/2024- IR (B-I)-183]
SALONI, Dy. Director

ANNEXURE
In the Central Government Industrial Tribunal-cum-Labour Court-1I, Chandigarh.
Present: Mr. Kamal Kant, Presiding Officer.
ID No.20/2016
Registered on:-16.06.2016

Sh. Anil Kumar S/o Sh. Ram Kishan, R/o Khadak Mangoli, Gate No.3, Old Panchkula, District
Panchkula(HR).

Workman
Versus
Garrison Engineer(Utility), Military Engineering Services, Chandimandir, District Panchkula(HR).
Respondent/Management
AWARD
Passed on:-06.03.2024

1. The workman Anil Kumar has filed the present claim petition under Section 2-A of the Industrial
Disputes Act, 1947(hereinafter called as ‘Act’) with the averment that he was interviewed and
selected and recommended to be appointed as Mazdoor by a Selection Committee constituted by
G.E. and was appointed as such in April 2002. After due Police Verification, he was allowed to
join on 7.5.2002. His working hours were from 8 am to 5 pm daily with a break of one hour for
lunch. He was employed as Plumber w.e.f. 1.1.2009. It was usual practice in G.E.(U),
Chandimandir that initially civilian employees are appointed on temporary basis, paid less than the
prescribed rates, performance used to be observed and only then regularized on the job after having
observed the performance of duties, work, conduct etc. for about one year. He was also assured at
the time of his initial appointment/joining that he would be regularized as and when vacancies are
sanctioned and notified in future on a regular scales of pay. He was being paid only Rs.50/- per day
which was much less as prescribed under the Minimum Wages Act by the Government and
whenever he made a demand for minimum wages/more pay he was threatened with termination of
his employment and even threatened that he would not be regularized. His pay was increased from
Rs.1500/- in 2002 to Rs.6000/- per month in 2015. He was discharging duties sincerely and
honestly. The management did not take any steps to regularize his service despite of the fact that
the regular posts of Mazdoor or Plumber, later on of Mates as well as Plumbers were existing and
were vacant. The respondent/ management used the policy of hire and fire and as on date there are
10-15 Plumbers but still some vacancies are lying vacant. He made representations to the G.E.(U),
Chandimandir through J.E. and A.G.E. concerned many times to enhance the wages and regularize
his services as per the promise given at the time of his joining but every time rather than taking any
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action on the requests made he met with threat of termination of service. All his requests fell on the
deaf ears. His services were terminated on 7.8.2015 without any notice of termination and without
any compensation in lieu thereof. On 7.8.2015 he received one sentence verbal order that his
services are terminated and he need not to come on duty w.e.f. 8.8.2015 by Sh. V.K. Sharma,
A.G.E. a subordinate of G.E.(U), Chandimandir. He was also not given the salary for the month of
August 2015. The respondent-management falls under the definition of Industry and he is the
workman under the definition of Industrial Disputes Act. There was no compliance of Section 25-F
of the Industrial Disputes Act neither any notice or any pay/wages in lieu thereof was given nor
any retrenchment compensation was paid. The juniors were retained in service and he was
terminated from service which is violation of Section 25-G of the ID Act. He demand
Rs.2,77,520/- towards back wages along with interest @12% and reinstatement in service.

2. Respondent/management has filed its written statement, alleging therein that there are two types of
employees i.e. Combatants and Civilians and not Civilian (Contractual). Daily wagers are
employed through contractors and they are not the employees of the management. It is denied that
workman was interviewed and selected and appointed as Mazdoor by Selection Committee. The
workman was never employed by the management so the question of termination of services
without any notice and any compensation does not arise. The management does not fall under the
definition of Industry as the office of the management is under the control and administration of
Ministry of Defence and the same being under the Central Government of India, the question of
falling the management under the definition of Industry does not arise. The management has not
violated the provisions of Section 25-F of the ID Act. Since the workman was never worked with
the management, the question of payment of money in lieu of three months notice does not arise.
Therefore, the present claim statement is liable to be dismissed being devoid of merits in the
interest of justice.

3. The workman filed replication to the written statement filed by the management, alleging therein
that he was employed and worked as Mazdoor/Plumber for the management from 7.5.2002 to
8.8.2015 and was paid Rs.50/p per day from the day of joining which was revised from time to
time and was being paid Rs.6000/- when his services were terminated in the month of August,
2015. He was not paid for the period from 1.8.2015 to 8.8.2015. No money in lieu of three months
notice was paid to him.

4. It is pertinent to mention here that the management was proceeded ex parte on 16.11.2016 and the
management has filed an application for setting aside the ex parte order dated 16.11.2016 to which
reply was filed by the workman and the ex parte order dated 16.11.2016 passed against the
management was set aside by my Ld. Predecessor on the payment of cost of Rs.300/- on
31.05.2017.

5. Parties were given opportunity to lead evidence.

6. The workman has examined himself as WW1 and filed his affidavit in evidence as EXx WW1/A
along with documents i.e. Temporary Pass and work order slip(colly) and has been cross-examined
by the learned counsel of management. The workman has also examined WW2 Sh. Mohd. Yamin,
who filed his affidavit in evidence as Ex. WW2/A, WW3 Raman Kumar who filed his affidavit in
evidence as Ex. WW3/A, WW4 Gulshan Ali who filed his affidavit in evidence as Ex WW4/A and
WWS5 Mohd. Aslam who filed his affidavit in evidence as Ex. WW5/A and were cross-examined
by the learned counsel of management.

7. The management has examined MW1 Sh. Ashish Yadav, working as AGE E/M-II in the office of
Garrison Engineer(Utility) Chandimandir, who filed his affidavit in evidence as Ex MW 1/A and
has been cross-examined by the learned AR of workman.

8. The workman filed written arguments, alleging therein that there are three types of employees i.e.
Combatants, Civilian(Regular) and Civilian(Contractual) apart from daily wagers employed
through contractors. There were about 250-260 civilian employees (regular as well as contractual)
working under GE(U) Chandimandir. He was interviewed, selected and recommended to be
appointed as Mazdoor by a Selection Committee constituted by G.E. and was appointed as such in
April 2002 after due police verification and was allowed to join on 7.5.2002 from 8 am to 17 pm
daily with a break of one hour for lunch. The workman was employed as Plumber w.e.f. 1.1.2009.
The workman was assured at the time of initial appointment/joining that he would be regularized
as and when vacancies are sanctioned and notified in future on a regular scales of pay. The
workman discharging his duties sincerely and honestly and his superiors never had any occasion to
point out or having been found wanting. He had to work under strict military discipline in that
when he used to enter/exit in/out of the Cantonment his Pass/I-card used to be checked and J.E.
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used to take daily attendance with time and date. Earlier Pass/I-Card used to made and issued by
AGE and later on it was used to be issued by Station Headquarters, Chandimandir. Management
was taking work for nine hours a day(including one hour break) from workman but was neither
paying the minimum wages prescribed and notified from time to time by the Govt. nor any weekly
holidays, any type of casual leave or earned leave was being given. The workman filed his
affidavit in evidence and similarly four more witnesses were examined and cross-examined. All
the witnesses have supported the version that there were three types of employees viz. Combatants,
Civilian(Regular) and Civilian(Contractual) apart from daily wagers employed through Contractors
and there were about 250-260 civilian employees working under GE(U) Chandimandir. Lone
witness of the management is Assistant Garrison Engineer(AGE) who though posted on the
incumbent post only December 2017 i.e. much after the period of workman’s employment with
management from 7.5.2002 to 7.8.2015 but claims to be in full knowledge of the case and hence
competent to deposit. He denied of having any contractual employee like workman because
management gives all maintenance works to Contractor and do not deal directly with contractual
employees. The names of the contractors who were awarded such contract from 2002 to 2015 not
given by the management and their date of contract/agreement, tenure of agreement, terms and
conditions of agreement liability default or otherwise are not given. Assuming for the sake of
argument that workman was employee of contractor as to how come same contractor continued
from more than thirteen years from 7.5.2002 to 8.8.2015. It is a settled principle of law that if the
facts are not specifically pleaded nor denied in pleadings are deem to be admitted facts and there is
no question of its proof by oral or documentary evidence nor any such documentary of otherwise
evidence is placed on record. The workman has placed on record complaint slips which are more
than 130 in number for the period from 2007 to 2011, which belongs to management having
Docket Machine Numbers duly singed by the incumbent Junior Engineers(E/M) at the relevant
time. By these signed slips, works/daily duties used to be assigned to the workman giving details
of the nature of complaint, building number and location, individual tradesman detailed for the job
and were required to be deposited back in the Service Centre on completion of job. These
complaint slips conclusively prove that the workman was the employee of the management and the
works/duties used to be allotted was supervised and monitored by JR(E/M) of the management.
The workman has placed reliance to the judgment titled as Ram Singh and others Vs. Union
Territory Chandigarh and others, Civil Appeal No.3166/2002, decided on 07.11.2003, which
deals with the relationship between employer and employee/master and servant and forum for
deciding nature of employment of workman with establishment and contractors.

9. The management filed written arguments, alleging therein that there are two types of employees
i.e. Combatants and Civilians and not Civilian(Contractual). The daily wagers are employed
through contractors and thus, they are not the employees of the management. The workman was
never appointed by the management and thus, no payment has ever been made to the defence
accounts and the workman should be asked to prove the same with cogent evidence. The workman
requested for experience certificate with a request that he can work with any other
contract/contractor and accordingly the experience certificate was issued with specific work that on
contractual basis that means they are working under contractors and they were paid by the different
contractors. The MES was issuing temporary entry passes for workers of contractors as well as to
the dependents of MES employees. Dut to security, this practice was stopped by Station HW and
direction was issued that security passes shall be issued by Station HQ and police verification was
also the requirement of Station HQ. CMP persons started checking all the persons including
deployed by the contractors on installations. Therefore, to overcome the problem, all the persons
were asked to give an application so that it can be forwarded to the respective police verification.
The present claim petition filed by the workman is liable to be dismissed in the interest of justice

10. T have heard learned counsels for the parties and have gone through the entire evidence placed on
file by the parties as well as written arguments filed by both the parties.

11. It is added here, it is the case of the workman that it was usual practice in respondent-management
that initially civilian employees are employed on temporary basis and paid less than the prescribed
rates and after observing the performance, the workman are regularized on job after one year. He
was paid Rs.50/- per day. Thus, workman claims himself to be appointed on temporary daily
wages. The first question is required to be determined is whether the claimant is a workman even if
he was appointed on temporary daily wages and was drawing Rs.50/- per day. To my mind, the
claimant is a workman within the definition of Section 2(S). In this regard, reference can be made
to the decision in the case of Devinder Singh Vs. Municipal Council, Sanaur, AIR 2011 Supreme
Court 2532, wherein the Hon’ble Apex Court while interpreting the provisions of Section 2(S) of
the Act which deals with the definition of “workman” has observed as under :-
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“The source of employment, the quantum of recruitment, the
terms & conditions of employment/ contract of service, the quantum of
wages/ pay and mode of payment are not at all relevant for deciding
whether or not a person is a workman within the meaning of Section 2(s)
of the Act. The definition of workman also does not make any distinction
between full time and part time employee or a person appointed on
contract basis. There is nothing in the plain language of Section 2(s) from
which it can be inferred that only person employed on regular basis or a
person employed for doing whole time job is a workman and the one
employed on temporary, part time or contract basis on fixed wages or as a
casual employee or for doing duty for fixed hours is not a workman.”

It is clear from the perusal of aforesaid observations that even if a person is engaged on temporary,
part time or contract basis or for doing any other kind of work and is duly paid wages for the said work, in that
eventuality such a person would be covered by the definition of “workman” as provided in Section 2(S) of the
Act. Thus, nature of appointment or source of appointment is not relevant to be a “workman” within the
Industrial Disputes Act, 1947.

12.

13.

14.

The real controversy lies between the parties with respect to the relationship of workman with
management. The issue as to whether the workman was engaged by the employer/management
directly or through contractors is the bone of contention between the parties. There is no dispute
about preposition of law that onus to prove that claimant was in the employment of management is
always on the workman/claimant and it is for the workman to adduce evidence to prove factum of
his employment with the management. Such evidence may be in form of receipt of salary or wages
for 240 days or record of their appointment or engagement for that period to show that he had
worked with the respondent-management for 240 days or more in a calendar year. In this regard,
reference may be made to judgment of Hon’ble Supreme Court in case of Batala Coop. Sugar
Mills Ltd. Vs. Sowaran Singh, (2005) 8 Supreme Court Cases 481 as well as Director Fisheries
terminated Division Vs. Bhikubhai Meghajibhai Gavda(2012) 1 SCC 47.

Question remains to be seen whether claimant/workman Anil Kumar has proved that he was
directly engaged by the management on 7.5.2002 and served till his termination on 7.8.2015. This
fact has to be proved by the documentary evidence as well as oral evidence. At the very outset, it
may be mentioned that there is no single reliable document to prove that workman/claimant was
directly employed by the management. In this connection, workman Anil Kumar has accepted that
neither any appointment letter nor any termination letter was issued by the respondent-
management. Undoubtedly, witness examined by the respondent-management namely Ashish
Yadav, AGE E/M-II, Garrison Engineer(Utility) Chandimandir has categorically stated in his
evidence that the claimant/workman was not employed by the management as such, neither notice
nor retrenchment compensation was given by management.

The Hon’ble Supreme Court after analysing the catena of cases has laid down in Balwant Raj
Saluja Vs. Air India Limited in Civil Appeal No.10266 dated 25.08.2014, two well recognised
tests to find out whether the labours are the contract employees of the principal employer as
follows:-

1) Whether the principal employer pays the salary instead of contractor and

2) Whether the principal employer controls and supervise the work of the employees?

The facts regarding the payment of salary by the management or contractor has not been specifically
stated in the claim petition of the workman. In fact, claim petition is totally silent regarding the payment of
wages, salary, letter of appointment or anything likewise. Similarly, workman has not mentioned anything
regarding the mode of payment of wages, salaries etc. in his affidavit. Thus, this basic features for holding the
relationship of employer and employee is totally lacking not in the pleading but also in the evidence submitted
by the workman.

15.

WW1 Anil Kumar has stated in his cross-examination that he was paid salary by the JE of the
Department in cash and signatures were obtained in a register. Salary slip was not issued to the
workman. It appears that workman has taken the above plea just to cover up his case that he was
employed by the respondent-management. Actually the workman was not employed by the
respondent-management as it is his case that he was interviewed, selected and recommended as
Mazdoor by a Selection Committee constituted by G.E. and joined as such on 7.5.2002. His police
verification was also done. The said statement of him also seemed to be afterthought because had
he been interviewed, selected and recommended to be appointed as Mazdoor. He could have
summoned the documents from the respondent-management by filing an application but he has not
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summoned the documents which clearly shows that he was not getting any wages from the
respondent-management nor he was appointed by the respondent-management.

16. Secondly, so far as the question of controls and supervision is concerned. Workman has
categorically stated that his work was controlled and supervised by the officials of the
management. To this effect, he has placed on record the temporary entry pass and complaint slips.
Except this, nothing is brought on record to prove that it is management who were supervising and
controlling the work of claimant/workman. The apex court while explaining the factor of
supervision and control in the case of International Airport Authority of India vs. International
Air Cargo Workers Union [209 (13) SCC374] has held as follows:-

“If the contract is for supply of labour, necessarily, the labour supplied by
the contractor will work under the directions, supervision and control of
the principal employer but that would not make the worker a direct
employee of the principal employer, if the salary is paid by contractor, if
the right to regulate employment is with the contractor, and the ultimate
supervision and control lies with the contractor.

The principal employer only controls and directs the work to be done by a
contract labour, when such labour is assigned/allotted/sent to him. But it is
the contractor as employer, who chooses whether the worker is to be
assigned/allotted to the principal employer or used otherwise. In short,
worker being the employee of the contractor, the ultimate supervision and
control lies with the contractor as he decides whether the employee will
work and how long he will work and subject to what conditions. Only
when the contractor assigns/sends the worker to work under the principal
employer, the worker works under the supervision and control of the
principal employer but that is secondary control. The primary control is
with the contractor.”

17. Thus, the principal enunciated by the Hon’ble Supreme Court clearly establishes that mere
supervision of work is not sufficient to prove the relationship of employer and employee till it is
proved that there was a complete control and supervision. The management control includes the
authority of dismissal, taking of disciplinary action and continuity of service etc. Claim petition
filed by the claimant/workman is mum on this score and workman has not mentioned any specific
averment in his affidavit regarding the appointment, authority of dismissal or taking of disciplinary
action by the management. There is nothing on record to prove that it is the management who grant
the leave or has authority to take any disciplinary action. In my considered opinion, mere saying of
supervision regarding the execution of the work as alleged by the witness may not be called
effective and absolute control. Such control is being emphasized to control the work of the
management for a specific work in efficient manner done by the management in the establishment.
So far as the photocopies of complaint slips and entry pass placed on record by the workman are
concerned, they have also not been proved by calling the concerned official from the respondent-
management. Moreover, from these slips and entry pass, it cannot be said that workman was
working under the control and supervision of the respondent-management. So far as case law of
Ram Singh and others(supra) referred by the learned AR for the workman is concerned, it stated
that control by employer is only one factor to determine relation between employer and employees
along with many other interrelated factors.

18. Undoubtedly, in Tribunal cases, has to be decided on the basis of the preponderance of probability
and not the proof beyond reasonable doubt. So far as this case is concerned, there is no
documentary evidence on record to prove the factum of direct employment of workman with the
management. In any way nothing is on record with respect of the payment of salary, attendance
register or work done by the claimant/workman during the course of alleged employment with the
management. There is nothing mentioned in the claim petition as well as affidavit of the workman
that who was the person-concerned by which he was directly engaged in the respondent-
management of Garrison Engineer, Chandimandir. I am of the considered opinion that mere saying
that he was employed by the Selection Committee constituted by G.E. and was appointed as
Mazdoor which is clearly not proved by the workman. Thus, it may be observed that there is
nothing conclusive either oral or documentary to prove that it was principal-employer Garrison
Engineer, Chandimandir who controls and supervise the work of the workman. Workman Anil Kumar
has examined four witnesses WW2 Mohd. Yamin, WW3 Raman Kumar, WW4 Gulshan Ali and WW5
Mohd. Aslam, their testimonies are of similar nature as that of workman. They all had also stated that
salary was paid to them also by the J.E. of the department in cash. They had also admitted that there was
no advertisement at the time of their joining. They had not submitted any form or application for the job.
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19.

20.

There was no call letter for joining the service. They are also daily wager like the workman and as such,
their statements are also of no use to prove the case of workman.

So far as the question pertaining to the non-compliance of the provisions of Section 25-F of the ID
Act is concerned. It is not disputed that management has neither issued any show cause notice nor
given any compensation in lieu of notice as is envisaged under Section 25-F of the ID Act. Learned
counsel of the management contended that workman in fact was not the employee of the
establishment as such, neither he is terminated by the management nor such notice and compliance
of Section 25-F of the Act is required by the establishment. In this connection, learned counsel of
the management has placed reliance in the case of Municipal Corporation, Faridabad Vs. Siri
Niwas, Appeal(Civil) No.1851 of 2002, decided on 06.09.2004, Rajasthan State Ganganagar S.
Mills Ltd. Vs. State of Rajasthan & Anr. Civil Appeal No.5969 od 2004, decided on 13.09.2004
as well as State of Rajasthan, Manager RBI Bangalore Vs. S. Mani & Ors. Civil Appeal
No.6306-6316 of 2003 decided on 14.03.2005. Learned counsel of the workman contended that
workman is rendering his services with the management for so many years and he had completed
240 days in the year 7.8.2015 before termination by the management. As per pleading of the
workman he was terminated from 7.8.2015 without compliance of Section 25-F of the ID Act. It is
pertinent to mention that pleadings required specific averments with respect to the facts alleged in
it. It is not specifically pleaded that workman was retrenched/terminated by the management in
preceding year i.e. on 7.8.2015 even he had rendered 240 days of service in the management. Thus,
there is no specific pleading with respect to the working of 240 days in preceding year of the
alleged termination. In the affidavit even there is no mention that the workman has worked for 240
days in the preceding year i.e. on 7.8.2015. Thus, this is a general assertion for rendering services
with the management rather specific averments with respect to the 240 days in the preceding year
before the termination. Thus, claim petition as well as affidavit filed by the workman is not very
specific with respect to 240 days working in the establishment. In the light of the specific denial by
the management for rendering services with the management, burden lies on the workman to prove
this fact. The workman has failed to prove it. Thus, there is no necessity of issuing any show cause
notice to the workman.

The claimant/workman has also claimed in his claim petition as well as in his affidavit and even in
his cross-examination that Junior Engineer had given oral assurance for regularization in the
department. In this regard, it is pertinent to mention here that he cannot have been regularized in
the department as in those cases where the case fall under the definition of industrial dispute as
mentioned under Section 2(k) of the ID Act only then regularization can be made. Section 2(k) of
the ID Act defines “industrial dispute”, which reads as under:

“2. Definitions.-In this Act, unless there is anything repugnant in the
subject or context,-

XXX X

(k) “industrial dispute” means any dispute or difference between
employers and employers, or between employers and workmen, or
between workmen and workmen, which is connected with the
employment or non-employment or the terms of employment or with
the conditions of labour, of any person;”

And ID Act was amended adding Section 2A making individual dispute of a workman as an industrial
dispute, if the dispute is related to dismissal, discharge, retrenchment or termination of individual
workmen. Thus, Section 2A carves an exception to the definition of individual dispute as given in
Section 2(k) of the ID Act. Thus, in order to give jurisdiction to the appropriate government to refer the
dispute to the Tribunal/Labour Court, it was essential for the workman to show that his individual
dispute for regularization was sponsored or espoused by the union of the workmen. The five Bench of
the Apex Court in the case of Workmen of Dharampal Premchand (Saughandhi) Vs. Dharampal
Premchand (Saughandhi), Civil Appeal No.532/1963, decided on 16.03.1965, also support the above

view.

21.

22.

The Hon’ble Karnatana High Court in the case titled as Prakash and Ors. Vs. Superintending
Engineer(Electrical), O and M Circle, Belgaum and Ors., Writ Petition Nos.41747-757/1999,
decided on 31.03.2000, has taken a view that the individual workman cannot raise a dispute with
regard to absorption and regularization.

The Delhi High Court in the case of Management of Hotel Samrat and Ors. Vs. Government of
NCT and Ors., Writ Petition(C) No.6247 & 6682/2002, decided on 04.01.2007, has taken a
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similar view that in order to be an industrial dispute, it has to satisfy the definition of Section 2(k)
of the ID Act.

23. In view of the above discussion, this Tribunal is of the firm view that there is no merit in the case
and the same is liable to be dismissed.

24. Let copy of the award be sent to the Central Government for publication as required under Section
17(1) of the Act.

KAMAL KANT, Presiding Officer

s faeefT, 2 e, 2024

F1.37. 1339.— siienfis fFare sferfaas (1947 1 14) &1 9T 17 F ST H, Fwaid LRI Haer,
T, TREY, A (B..),499 Siaae Bl ue aeree afeas Trede, 9 9T UFesE, 75
faeett, Yaea= & Hag FASl oY ot d891 @R, FEAR, F oG9 aqay § [Afdy F =607 a@n
ARIRIE SATHOT- - 90 AT, Tadqq? dare(¥ed qear CGIT/LC/R/58/2023) T ST
AU § fE@TAT TAT B, TFHAT FAT § ST Feald AT Hl AT FIAT 6 G197 25.06.2024 T ITH
e

[§. T - 42025-07-2024-118-3TEAT (1Y)]
&= T A, sEw atea
New Delhi, the 2nd July, 2024

S.0. 1339.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. CGIT/LC/R/58/2023) of the Central Government Industrial
Tribunal cum Labour Court, Jabalpur as shown in the Annexure, in the Industrial dispute between the employers
in relation to The Director, AIIMS, Tatibandh, Raipur (C.G.); M/s Principal Security & Allied Services Pvt.
Green Park Extension, New Delhi, and Shri Vandna Devangan, Worker, which was received along with soft
copy of the award by the Central Government on 25.06.2024.

[No L-42025-07-2024-118-IR (DU)]
DILIP KUMAR, Under Secy.

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT,
JABALPUR
NO. CGIT/LC/R/58/2023
Present: P.K.Srivastava
H.J.S..( Retd)
Vandna Devangan,
Adarsh Nagar, Ward-25, Birgaon,
Raipur, (C.G .)- 493221 Workman
Versus
The Director,
AIIMS, Tatibandh,

Raipur (C.G .) - 493221

M/s Principal Security & Allied Services Pvt. Ltd.
H-12, Green Park Extension,
New Delhi, - 110016
Management

AWARD
(Passed on this 28th day of May-2024.)

As per letter dated 01/08/2023 by the Government of India, Ministry of Labour, New Delhi, the reference is
received. The reference is made to this tribunal under section-10 of [.D. Act, 1947 as per reference number RP-8(3-
5)/2023-ES-II1 dt. 01/08/2023. The dispute under reference related to :-



[ATT [I—&E 3(ii)] ATLA T TSI © 57 8, 2024/57% 18, 1946 3045

“ Whether the service of the workman has been illegally terminated by the contractor (M/s Principal
Security and allied Services) working in AIIMS Raipur? Whether the workman is entitled for reinstatement of
her services ? And, to what all remedies is the workman entitled to in relation to the present industirial
dispute ? ”

After registering the case on reference received, notices were sent to the parties and were duly served on
them. Time was allotted to the workman to submit his statement of claim. In spite of the allotment of time and service
of notice, the workman never turned up and submitted his statement of claim. Management also did not file its written
statement of claim/ defence. No evidence was ever produced by any of the parties in this Tribunal.

I have perused record. The Initial burden to prove his claim is on the workman. Since the workman did not
file any pleading nor did he file any evidence, in the absence of any evidence in support of holding the claim of the
workman not proved, the reference deserves to be answered against the workman and is answered accordingly.

AWARD

In the light of this factual backdrop, holding that the claim of the workman is not proved, the
reference deserves to be answered against the Workman and is answered accordingly.

Let the copies of the award be sent to the Government of India, Ministry of Labour & Employment as per
rules.

P.K.SRIVASTAVA, Residing Officer

s faeel, 2 e, 2024

&3, 1340.— S=nRF fGare stfefaas (1947 F7 14) Fit &7 17 & ATHT H, 41T Gh &7
M IRAT, FAAR, & d9 ey § FEY Frxiq aear dA=itT ATeHo- 9g- 987 e,
TIAYT GATE(HTH H=aT CGIT/LC/R/39/2011) it ST & steferarss ® fa@mam Tam &, Jehifard Fzdt @
STT e 1 GYRTT 0 A% T & 9127 25.06.2024 FHT IT6 g3 o7 |

[, T - 40012/102/2010-3TEAT (S17)]
=T A, @7 at=a

New Delhi, the 2nd July, 2024

S.0. 1340.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. CGIT/LC/R/39/2011) of the Central Government Industrial
Tribunal cum Labour Court, Jabalpur as shown in the Annexure, in the Industrial dispute between the employers
in relation to The Chief General Manager, Bharat Sanchar Nigam Limited Telecom Factory, Richhai, Jabalpur,
and Shri Gopal Dahiya, Worker, which was received along with soft copy of the award by the Central Government
on 25.06.2024.

[No. L-40012/102/2010-IR (DU)]

DILIP KUMAR, Under Secy.

ANNEXURE
THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT, JABALPUR

NO. CGIT/LC/R/39/2011
Present: P.K.Srivastava
H.J.S..( Retd)

Shri Gopal Dahiya

S/o. Late Swamideen

R/o. H.No. 910, Bapu Nagar,

Ranjhi, Jabalpur. Workman

Versus

The Chief General Manager
Bharat Sanchar Nigam Limited
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Telecom Factory, Richhai
Jabalpur.

Management
AWARD
(Passed on this 27" day of May-2024.)

As per letter dated 05/05/2011 by the Government of India, Ministry of Labour, New Delhi, the reference is
received. The reference is made to this tribunal under section-10 of I.D. Act, 1947 as per reference number
L-40012/102/2010 IR(DU) dt. 05/05/2011. The dispute under reference related to :-

AWhether the action of the Management of Chief General Manager Bharat Sanchar Nigam Limited,
Jabalpur (M.P.) in dismissing from service of Sh. Gopal Dahiya w.e.f. 25.10.2007 is legal and justified ? What
relief the workman is entitled to ?**

After registering the case on reference received, Notices were sent to the parties and were duly served on
them. They appeared and filed their respective statements of claim and defense.

According to the workman, he was appointed by the management on 13.04.1973 as a Helper and was made
permanent against confirmed vacancy by management from 1994 he fell ill, lost his wife and his son became disabled
due to Polio attack. He had to remain under medical treatments and could not attain his duties till March 2000. He
worked in March & April 2000 as the management condoned his absence in the light of his conditions. Again he fell
ill and could not attend his job and he was under medical treatment. The management issued a charge sheet against
him on 27.07.2007 leveling the charge of unauthorized and wilful absence from 29.09.1994 till date of charge sheet.
He denied the charges and management decided to conduct a departmental enquiry against him, which was conducted
against rules without giving reasonable and proper opportunity to defend himself. The Enquiry Officer wrongly held
him guilty of misconduct by wilfully absenting himself from work for the period though he had been on job of and on
during this period. The Disciplinary Authority passed the impugned order of his termination vide his order dated
25.10.2007 which is against law. The Appellant authority also dismissed his appeal against law. The workman
accordingly has sought the relief of his reinstatement with all consequential benefits and back wages.

In its written statement of defense, the management has pleaded that the workman absented himself un-
authorizedly and wilfully from 29.03.1994 till date without any intimation and without getting any leave sanctioned
which is misconduct under Section 31(A) and 31(6) of the Certified Standing Orders. A charge sheet was issued and
after his reply was found not sufficient, a departmental enquiry was conducted. The workman participated during the
enquiry. The Enquiry Officer filed his enquiry report holding him guilty of the charge. The Disciplinary Authority,
after considering the reply of the workman on enquiry report, passed the impugned order of punishment, which is
proportionate to the charge. Accordingly, the management has requested that the reference be answered against the
workman.

Vide his order dated 25.03.2015, my learned Predecessor framed following issues :-
1) Whether, the enquiry conducted against the workman is just, proper and legal ?
2) Whether, charges alleged against workman are proved from evidence adduced in enquiry proceedings ?
3) Whether, punishment of dismissal imposed against workman is just and legal ?
4) If so, to what relief the workman is entitled ?

Issue no.-1 was taken as preliminary issue and was decided vide order dated 21.09.2022 holding the
departmental enquiry legal and proper. This order is part of this Award.

The parties were granted opportunity to lead evidence on remaining issues. No evidence was adduced by any
of the parties on remaining issues.

I have heard argument of learned Counsel Mr. Arun Patel for the workman. None appeared for management.
None of the parties have filed any written arguments. I have gone through the record as well.

Issue No.-2 :-

The enquiry proceedings filed and proved have been perused by me. It comes out that during the enquiry
proceedings the chargeman Suresh Kumar was examined by management who has detailed about the absence of the
workman in his statement. Similarly, witnesses Santosh Kumar, Daulat Ram Saini, Suresh Kumar have corroborated
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and have stated about the absence of the workman. They further stated that no leave was applied for nor was any
intimation to the management regarding absence. They have also filed and proved documents in this respect.

The settled preposition of law with respect to proof of charge in a departmental enquiry is that the charge
need not be proved beyond reasonable doubt as it is required to prove a charge in a criminal proceeding.

Though the workman has filed some medical papers and has stated that he was under treatment. Even these
papers are taken as true on their face value, they do not justify such a long absence.

Hence, in the light of above discussion, the charges are held proved against the workman and issue no.-2 is
answered accordingly.

Issue No.-3 :-

From the above discussion, it comes out that the charge proved against the workman in the enquiry is of
unauthorized and wilful absence from duty for as many as about 13 years, which is misconduct in the Clause-31(a)
and 31(g). This misconduct provides punishment of dismissal.

The settled proposition of law is that unless the punishment is shockingly disproportionate to the charge, it
need not be interfered with. I do not find any fact to hold that the punishment is shockingly disproportionate to the
charge proved. Hence, holding the punishment awarded by Disciplinary Authority not disproportionate to the charge,
issue no.-3 is answered accordingly.

Issue No.-4:-

On the basis of findings recorded above, the workman held entitled to no relief. Issue no.-4 is answered
accordingly.

In the light of above observations and findings, the reference deserves to be answered as follows.
AWARD

Holding the action of the management of Chief General Manager Bharat Sanchar Nigam Limited
Jabalpur MP in dismissing the services of Sh. Gopal Dahiya w.e.f. 25.10.2007 legal and justified, the workman is
held entitled to no relief. No order as to cost.

P. K. SRIVASTAVA, Presiding Officer

s faeel, 2 e, 2024

F3T. 1341, —sf=ne f@ars afefaaT (1947 F1 14) ¥ &=T 17 F TTaI0 H, Feald GeFhe
Y-St U, TS, WA qaed 98, QT &, <60 SIqaen ST, qaqad
AT, AEMER; 4% AGIH(RAF), TR [aea aa&w, I|gaga (SAAAA); AT,
WA QA a8, ST 99, 75 fQeet, & Taed= & qag (Al i o < Ao 9 Ud o=,
T s7el TR BT ot st TadTed BT, off teiw i Fawt; ot g fass 99,
FEAIE, o s AT T TF o= ot tens T B o e qaaes fFame; ot i
sfrTsiiaa Fershelt; st Ty Ao 99,F F= aqag § [y sw =FEmeE- S d=re(Eesy e r
1800103/2019) =T ST o qerae § fR@TaT 97 8, TRTIAT FAT § ST el T ALHIE FT AT FHIUT
11 25.06.2024 T TTH g3 =T

[€. T - 42025-07-2024-120-3T2317 (17)]

=T A, sEw atea
New Delhi, the 2nd July, 2024

S.0. 1341.— In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 1800103/2019) of the Labour Court- Aurangabad as shown in the
Annexure, in the Industrial dispute between the employers in relation to The Dy. Superintendent Archaeological,
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Chemist, Archaeological Survery of India, Western Zone, Conservation Research Lab, Nandanvan
Colony,Aurangabad ; The Joint Director General (Science) Archaeological Survey of India, Deharadun
(Uttaranchal) ; The Director General, Archaeological Survey of India, Jana Path, New Delhi, and Shri Deepak
Maniram Ghalde and others ; Shri Ashok Damodhar Phulare; Shri Ashok Raosaheb Misal; Shri Rajendra
Bhikajipant Kulkarni ; Shri Subhash Nilkanth Sose, Worker, which was received along with soft copy of the
award by the Central Government on 16.04.2024.

[No. L-42025-07-2024-120-IR (DU)]
DILIP KUMAR, Under Secy.

ANNEXURE
IN THE LABOUR COURT AT AURANGBAD

(BEFORE S. S. SAHASRABUDHE, PRESIDING OFFICER,
SECOND LABOUR COURT, AURANGABAD)

Ref. IDA No. — 1800103 of 2019 Exh.O-7
CNR No.MHLC2000066662019

1) The Dy. Superintendent Archaeological First Party
Chemist, Archaeological Survery of India,
Western Zone,
Conservation Research Lab, Nandanvan Colony,
Aurangabad, AURANGABAD-431 002.

2) The Joint Director General (Science)
Archaeological Survey of India,
29, New Cantonment Road,
Deharadun (Uttaranchal),

3) The Director General,
Archaeological Survey of India,
Jana Path, New Delhi-110 001.

Versus

1) Mr. Deepak Maniram Ghalde and others
R/o. H. No.1-16-79 Samaj Mandir Gali,
New Pahadsingpura, Near Bibika Makbara,
Aurangabad, AURANGABAD-431 004.

2) Mr. Ashok Damodhar Phulare
Age : 55 years, Occ. labour,
R/o. At.Post.Verul, Tal. & Dist. Aurangabad,

3) Mr. Ashok Raosaheb Misal
Age : 46 years, Occ. labour,
R/o. At.Post.Verul, Tal. & Dist. Aurangabad,

4) Mr. Rajendra Bhikajipant Kulkarni,
Age : 45 years, Occ. labour,
R/o. Flat No.9, Mewad Residency,
Nageshwarwadi, Aurangabad.

5) Mr.Subhash Nilkanth Sose
Age : 55 years, Occ. Service as labour,
R/o. Tarkas Galli, Begumpura, Aurangabad. Second Party
workmen
Appearances :
Shri. Amol N. Patale, Advocate for First Party no.1 and 3.
Shri. U. M. Deshpande, Advocate for Second Party.
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AWARD
[Dictated on :- 03/04/2024]

The Appropriate Government i.e. Government of India/Bharat Sarkar, Ministry of Labour / Shram
Mantralaya, New Delhi by an order dt.23/07/2019 passed under clause (d) of sub-section (1) and sub-section
(2A) of Section 10 of the Industrial Disputes Act, 1947 (14 of 1947) the Central Government has referred
this dispute on following terms:

“1) Whether the Archaeological Chemist, Western Zone, Conservation Research Lab, Aurangabad-
431002 is an 'Industry’ within the meaning of Sec.2(j) of Industrial Disputes Act, 1947? and 2) Whether the
work of dusting, cleaning and preservation of environment are the work of perennial nature as it is required
throughout the year? If it is permanent, perennial nature of work, then the 1/30th status of wage is
applicable to the workers or not? If yes, to what relief they are entitled to?"

Second party has filed statement of claim at Exh.U-5 and submitted that they are working as
workmen/labours with first party no.1 at Bibi Ka Makbara, Ellora Caves, Daulatabad Fort,etc. at Aurangabad
District. Their dates of appointments are mentioned as below :-

Sr.No.

Name of workman/labour Date of appointment

Mr.Ashok Damodhar Phulare 01.11.1992

Mr. Ashok Raosaheb Misal 01.11.1992

Mr. Rajendra Bhikajipant Kulkarni 09.11.1996

W N

Mr. Subhash Nilkanth Sose 02.08.1999

Mr. Deepak Maniram Ghalde 08.12.1993

They are the workmen as defined u/s.2(s) of the Industrial Disputes Act, 1947. The work which they are
doing is available with first party throughout the year and there is no interruption / breaks in service of those
workers. As such they have attained the status of deemed permanency. They requesting the department i.e.
first party no.1 to 3 to pay them 1/30th pay scale and their demand has been forwarded by first party no.1 to
first party no.2 & 3 for consideration. Since last more than 20 years they are continuously working with first
party no.l and have completed more than 240 days working per year. Their record of attendance is available
with first party. After lot of persuasion the first party department has not given the benefits of 1/30th + DA
to the second party workman without assigning any reason. Said benefits have been granted to various
workmen, who have joined the services after the date of their joining. As such first party has not followed
seniority list while calculating the benefits. The pick and choose method is being followed rather than
maintaining seniority list and/or any other criteria. Even the principles of natural justice have been violated
by first party while granting the benefits of said scheme. The first party department has engaged in unfair
labour practices as per Schedule IV of the MRTU & PULP Act, 1971. The first party is trying to abolish the
work of regular nature and to give such work to contractors. First party shown favouritism and partiality to
one set of workers regardless of merit and seniority. Therefore, second party workmen have approached to
Central Labour Commissioner at Pune and filed representation for non-payment of 1/30th pay of minimum
of relevant pay scale + DA to daily wage casual labours, who are working with first party department. The
office of Labour Commissioner issued notice to first party, who appeared before Central Labour
Commissioner, Pune. However, matter could not be settled between the parties, therefore they have
forwarded closure report to the appropriate Government. The Second party workman are denied the benefits.
Therefore, the appropriate Government vide it's order dated 23.07.2019 forwarded this dispute to this Court
for adjudication. Accordingly, second party workmen have prayed that they may be given benefits of 1/30th
pay scale with DA as per their entitlement from the date of their joining.

First party no.1 and 3 filed their written statement at Exh.C-11 and submitted that, second party workmen are
working as casual labours from initial appointment under Dy.S.A.C., Archaeological Survey of India,
Western Zone, Aurangabad on various MR works at different sites such as Bibi Ka Makbara, Ellora Caves,
Daulatabad Fort,etc. However, first party contended that, they have not worked continuously as MR works
are for specific period only. Though the second party workmen are falling under definition of 'workman'
however, as per OM no.15-10/2001-Estt dated 15th Sept.2003 the activities of Archaeological Survey of
India does not constitute an 'industry' for the purpose of I.D.Act, 1947. Hence, the reference it not
maintainable. First party no.1 & 3 submits that, second party workman are working as casual labours on
various sanctioned MR estimate works for definite periods only, as work finished their continuity will be
broken. As per letter of Section Officer, O/o the Director Genera, ASI 24-Tilak Marg, New Delhi, F.No.C-
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18-35/2017 - Adm.II dated 27th October, 2017, F.No.C-18015/128/2018-Adm.II dated 10th December, 2018
a casual worker has been engaged for work of intermittent nature, such as those employed in ASI for AR and
SR works against sanctioned estimate for a definite period, the casual workers can be paid only minimum
wages as notified by the Ministry of Labour, Government of India from time to time as per the Minimum
Wages Act, 1948. After the works against the said estimates are complete they are liable to be disengaged.
Therefore, the casual workers in ASI who have been engaged against work estimate for casual work and not
against any regular vacancy are not eligible for grant of wages at the rate of 1/30th of the pay at the
minimum of the relevant pay scale plus DA for work of 8 hours a day. The casual workers worked under
this office has never granted or given benefit to any casual labour of 1/30th pay + DA, so the question of
violation of seniority list does not arise. This office is following guidelines received from the Directorates
regarding engagement of casual workers vide letters dated 26.07.2016 and 11.04.2017. This office has
never granted or given benefits to any casual labour of 1/30the pay + DA wages who has been engaged after
year 2000. First party has denied all other averments and lastly prayed for dismissal of reference.

In view of rival pleadings of the parties, I have framed issues at Exh.0-6. Now I have reproduced those
issues and recorded my findings thereon for the reasons thereof as under :-

Sr. ISSUES FINDINGS
No.

1 Whether the reference is maintainable? Yes

2 Whether the First party no.l and 3 Archaeological Chemist, Western Yes

Zone, Conservation Research Lab, Aurangabad is an 'industry' u/s.2(j)
of the Industrial Disputes Act, 1947?

3 Do second party workmen prove that they were in the employment Yes
with first party and the work which they were alleged to be doing is
perennial nature and they had worked for more than 240 days as
provided under Sec. 25(B) of the [.D.Act, 1947?

4 Do second party workmen prove that First Party Department has Yes
committed illegality by denying 1/30th Pay Scale with DA to the
second party workmen?

5  Whether the Second Party workmen are entitled for the relief as sought Yes
for by them?
6  What Order? As per final order
REASONS

AS TO ISSUES NO.1 and 2 :-

The first party has raised defense that, though the second party workmen are falling under definition of
'workman' however, as per OM no.15-10/2001-Estt dated 15th Sept.2003 the activities of Archaeological
Survey of India does not constitute an 'industry' for the purpose of I.D.Act, 1947. Hence, the reference it not
maintainable. The first party came before the Court with a defense that Archaeological Survey Of India
(ASI) did not fall within the meaning of ‘industry’ as defined under section 2 (j ) of the Industrial Disputes
Act, 1947. The learned Counsel for first party Advocate Shri. A.N.Patale argued that the primary activities of
ASI for implementation of the statutory law and maintenance, conservation and preservation of centrally
protected monuments sites and remains, conducting archaeological explorations and excavations,
development of geographically and numismatic research and publication, setting up the recognisation of the
site museums, training in archeology, archaeological expeditions outside India, horticulture operations in and
around ancient monuments and remains etc. All these statutory duties entrusted to first party are regal
function and therefore it is by no means any business, trade undertaking, manufacturing or calling of
employers, aimed to earn profits. Thus function of ASI is not an activity carries on for production, supply or
distribution or goods or services with a view to satisfy human wants or wishes. Therefore, the activities of
first party do not come under the definition of the Industry for the purpose of Industrial Disputes Act, 1947.
Therefore, the Reference is not itself maintainable. He further argued that the O.M. of Government of
India,Ministry of Tourism and Cultural Department, New Delhi dtd.15/09/2013 held that the activity of ASI
does not constitute the Industry for the purpose of I.D.Act and therefore provisions of I.D.Act are not
applicable to Archaeological Survey Of India. The said O.M. is itself is a Government approved policy. The
OM dated 15/09/2003 has been issued in concurrence with the provisions of “Ancient Monuments and
Archaeological Sites and Remains Act,1958 and “Antiquities Arts Treasurer Act, 1972”. It is not just an
office letter, it has a statutory effect of the above Acts passed by the Parliament. He further argued that first
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party is not receiving income from tickets, publication, use of camera etc. The said amount of collection is
being deposited with the Government of India through Treasury Office. It is not running a business model
which carries production, service of any kind to fulfill human needs of any kind. He further argued that the
services of the second party were utilized as a casual labour on daily wages basis at Daulatabad Fort, that too
as and when work is available for cleaning, sweeping, watch and ward, removal of rank vegetation etc., as
per the requirement and availability of the work under the provisions in the estimate and budget alloted to
this office by the Central Government. He further argued that the second party has completed 240 days of
work in a calendar year. In capacity of Casual Labour he is not entitled for appointment for permanent
employment as “Casual Workers” or “temporary workers”. He further argued that as per General Finance
Rules, 2017 framed by Government of India, Ministry of Finance Department of expenditure the need of
casual labourers is being fulfilled through outsourcing from contractor. Since 2017 no direct work is being
alloted by the ASI directly to the labours on daily work basis or otherwise. Since 2017 all kind of work is
being allotted through consulting services providers. It is argued that the Government has framed policy of
engaging casual labour through outsourcing following the GFR Provisions. Addl. Director General(Admn.)
ASI, New Delhi has informed vide letter dated 10/08/2017 the said guidelines. Since, the policy is framed by
the Government in 2017, and since then no direct engagement is being carried by the ASI. All necessary
manpower required for the specific labour work is being fulfilled through outsourcing strictly in accordance
of GFR 2017. It is argued that the first party is not industry within the meaning of section 2 (j) of the I.D.Act,
therefore, the provisions of I.D.Act are not applicable.

7. The learned Counsel for the second party Mr. Deshpande submitted that it is not disputed that second party
had completed 240 days in every calendar year. The disputed fact is only whether the first party employer is
coming within the meaning of ‘industry’ as defined under Sec. 2 (j) of the I.D.Act, 1947. It is argued that
first party earned its revenue collecting ticket fare and by publishing the information. The first party does not
carries Sovereign function then automatically the first party will be in the ambit of industry. The
administrative order issued by any Government office is not binding on any Court. The issue of 'industry' has
to be decided by this Court only and not by Government Department. He further argued that any central
government or state office have no right to decide or give any verdict whether the particular department is an
‘industry’ or not. Therefore office order or whatever issued by the department about ‘industry’ or not is
illegal and without any jurisdiction. Only Labour &Industrial Courts have powers to adjudicate the issue
whether the particular department is ‘industry’ or not. He further argued that in Bangalore Water Supply &
Sewarage Board etc V. A. Rajappa and Ors etc., it is held that Appellant falls within the definition of
Industry and that there was nothing wrong in the Tribunal granting the relief to the respondent by
considering him as a workman. In case of Union of India Thru. it’s secretary Culture and Anr.
Vs.Surendra Singh Rashtriya Adhyaksha INTUC and Anr. 2019 SCC online LL 4671, the Hon’ble Court
had already held that the Garden of the Archaeological Survey Of India is an industry. Hence, reference is
maintainable and the activities carried out by first party department definitely falls under the definition of
'industry’.

8. Considering the rival submissions of both sides it is necessary to ascertain as to whether first party
department is an 'industry' as defined in Section 2(j) of Industrial Disputes Act, 1947. For ascertaining this it
is necessary to take into consideration the actual activities of first party which is carried out by them with the
help of second party. As per the second party workmen all of them are working at Bibi ka Makbara, Ellora
Fort, Daulatabad Fort. They used to do work of dusting, cleaning and preservation of environment. There is
no dispute in between parties that, all the above three referred are Ancient Monuments and the first party i.e.
Archaeological Department used to maintain these monuments with the help of their employees. Judicial
note can be taken of the fact that, Archaeological Department used to issue tickets to the visitors and collect
money from them. Certainly, the department has to incur expenses for the maintenance of these monuments.
So, for that purpose it is necessary for them to incur the expenses of repairing, supervision, so also the salary
of employees. Admittedly, the first party is doing all these systematic activities with the help of their
employees including the second party workmen. Hence, it can be easily gathered that, the first party by
selling the tickets to the persons who are visiting to see these monuments, earning money. The first party
used to do these activities with the help of their employees including the second party workmen. Hence,
certainly, the first party i.e. Archaeological Chemist, Western Zone, Conservation Research Lab.
Aurangabad can be considered as an 'industry' as defined u/s.2(j) of the Industrial Disputes Act, 1947.

9. On this point Ld.Counsel for second party relied on Bangalore Water Supply & Sewerage Board etc V. A.
Rajappa and Ors etc.,reported in AIR 1978 Supreme Court 548, wherein it was held that, "Where there is (i)
systematic activity, (ii) organized by co-operation between employer and employee, (iii) for the production
and/or distribution of goods and services calculated to satisfy human wants and wishes, prima-facie, there is
an "industry" in the enterprise. Absence of profit motive or gainful objective is relevant, be the venture in
the public, joint, private or other sector. The true focus is functional and the decisive test is the nature of the
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10.

activity with special emphasis on the employer-employee relations. If the organization is a trade or business
it does not cease to be one because of philanthropy animating the undertaking."

Considering the ratio laid down in above referred case law cited supra it appears that, the facts of present
case and the facts of cited case are identical. In the present case also the first party used to carry out the
systematic activities of Govt. by selling the tickets to the Tourist. Not only this the first party also carried
out these systematic activities with the help of their employees. Therefore, I am not having any hesitation to
hold that, the First party no.1 and 3 Archaeological Chemist, Western Zone, Conservation Research Lab,
Aurangabad is an 'industry’ u/s.2(j) of the Industrial Disputes Act, 1947 and present reference is maintainable.
Hence, I have recorded my affirmative findings on issues no.1 and 2.

AS TO ISSUE NO.3 to 6 :-

11.

12.

13.

14.

It is the case of second party workmen that, they are working as workmen/labours with first party no.l at
Bibi Ka Makbara, Ellora Caves, Daulatabad Fort,etc. at Aurangabad District. They are working since last
more than 20 years continuously with first party no.1 and have completed more than 240 days working per
year. First party used to maintain their attendance. The work which they are doing is available with first
party throughout the year and there is no breaks in their service, hence they covered under the definition of
'workmen' as defined u/s.2(s) of the Industrial Disputes Act, 1947. As such they have attained the status of
deemed permanency and entitled for 1/30th pay scale + DA as made applicable to other workers. They
requested the department i.e. first party no.1 to 3 to pay them 1/30th pay scale and their demand has been
forwarded by first party no.1 to first party no.2 & 3 for consideration. After lot of persuasion the first party
department has not given the benefits of 1/30th + DA to the second party workman without assigning any
reason. Said benefits have been granted to various workmen, who have joined the services after the date of
their joining. As such first party has not followed seniority list while calculating the benefits. There is
violation of rule 81 of [.D.Act. Thus, the act of first party department is illegal and amounts to unfair labour
practices as per Schedule IV of the MRTU & PULP Act, 1971.

In order to prove their contentions second party workmen have examined themselves at Exh.U-11 to U-15
and reiterated the contentions made in their statement of claim. The second party workmen have called
documents from first party and produced the muster rolls at Exh.U-21 collectively, wherein their names are
shown. In cross-examination by Ld.Counsel for first party second party has admitted that such type of
demand can be made to the DG office and they have made such demand to DG office but they have not
received reply from DG office. He admitted that, regular work used to be given to him.

The first party have examined their Dy. Superintendent, Archaeological Chemist, Aurangabad namely
Shrikant S/o. Subhash Chandra at Exh.C-22, who has deposed that, second party-complainants are working
as casual labours from initial appointment under office of Dy.S.A.C., Archaeological Survey of India,
Western Zone, Aurangabad on various MR works at different sites such as Bibika Makbara, Ellora Caves,
Daulatabad Fort, etc. He further deposed that they have not continuously worked, as MR works are for
specific periods only, as work finished their continuity will be broken. As per letter of Section officer, O/o
the Director General, ASI 24- Tilak Marg, New Delhi dated 27-10-2017 and letter dated 10-12-2018 a casual
worker has been engaged for work of intermittent nature, such as those employed in ASI for AR and SR
works against sanctioned estimate for a definite period, the casual workers can be paid only minimum wages
as notified by the Ministry of Labour, Govt.of India from time to time as per the Minimum Wages Act, 1948.
After the works against the said estimates are complete they are liable to be disengaged. Therefore, the
casual workers in ASI who have been engaged against work estimate for casual work and not against any
regular vacancy are not eligible for grant of wages at the rate of 1/30th of the pay at the minimum of the
relevant pay scale plus D for work of 8 hours a day. He further deposed that, complainants are working as
casual labours on various sanctioned MR estimate works for definite periods only. As complainants are
worked under many estimates on different sites may they complete 240 days criteria in one year.

In cross-examination of this witness taken by Ld.Counsel for second party, said witness has admitted that, he
is working with first party since last 32 years. He is working at Aurangabad since the year 2016. He knows
the second party workmen since March, 2016. He admitted that, prior to 2016 said workers are working
with first party. He admits that, Ashok Damodar Phulare is working since 1999, Ashok Misal, Rajendra
Kulkarni, Deepak Dhalde were working since 1995 and Suhas Sose and Chandrakant Bhunkar were working
since 1999 and 2010 respectively. He admits that, first party used to pay their wages. He also admitted that,
their office has recommended for 1/30 pay scale to those workers. He further admits that, 1/30 pay scale was
given to 3 persons of their office, who were working at Ajintha. The letter dated 23.02.2015 is shown to the
witness. He admits that, as per said letter 1/30 Pay scale was made applicable to 29 workers. Said witness
further admits that, at that time such benefit was given the workers who were employed in the year 2005,
2006 and 2007. He admits that, though second party workmen are senior to those 29 workers but 1/30 pay
scale is not made applicable to them. He admits that, work is available for those worker for whole year.
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15. Considering the oral as well as documentary evidence on record it can be gathered that, second party
workmen are working as workmen/labours with first party no.l at Bibi Ka Makbara, Ellora Caves,
Daulatabad Fort,etc. at Aurangabad District. They are working since last more than 20 years continuously
with first party no.1 and have completed more than 240 days working per year. The work which they are
doing is carried out for whole year. Thus, the work is available with first party throughout the year and there
is no breaks in their service, hence they covered under the definition of 'workmen' as defined u/s.2(s) of the
Industrial Disputes Act, 1947. Therefore, I hold that, second party workmen have proved that, they were in
the employment with first party and the work which they were alleged to be doing is perennial nature and
they had worked for more than 240 days as provided under Sec. 25(B) of the .D.Act, 1947. Considering the
evidence brought on record it can also be gathered that, the work of dusting, cleaning and preservation of
environment are the work of perennial nature as it is required throughout the year. It is permanent, perennial
nature of work.

16. No doubt, the second party workmen are working with first party department since last 20 years as casual
labours. However, the fact cannot be ignored that they are continuously working for years together and they
are doing the work of perennial nature. Therefore, it can be easily gathered that, the second party workmen
have acquired the status of deemed permanency. No doubt, the second party workman can sought relief of
permanency by filing appropriate proceedings before Industrial Court and that relief can be granted by that
Court only and not by this Court. However, only by that fact it cannot be inferred that this Court cannot be
empowered to declare that, the work which second party workmen are doing are of perennial nature and
same is available for whole year. The second party workmen have adduced sufficient oral and documentary
evidence for proving this fact. Therefore, considering the said evidence I hold that, the second party
workman have proved the fact that, they are doing work of dusting, cleaning and preservation of
environment with the first party and the said work is available throughout the year.

17. So far as the entitlement of second party workmen to 1/30th Pay Scale + DA is concerned, certainly, that is
applicable to the permanent workers. However, as discussed earlier, the second party workmen are working
with first party since last 20 years without break in service, therefore they can be treated at par with the
permanent employees because it was necessary for first party to grant the benefits of permanency to them
considering their long tenure of service. However, the first party department had not done so. Admittedly,
due to this inaction on the part of first party, the second party workmen cannot be held responsible because
there is no fault on their part. Therefore, considering this fact, I hold that second party workmen are entitled
for 1/30th Pay Scale + DA as sought by them. Hence, I have recorded my affirmative findings on issues
no.3,4 and 5 in affirmative and in answer to issue no.6 I pass following order :-

Order

1. Reference is answered in affirmative.

2. It is hereby declared that, the first party Archaeological Chemist, Western Zone, Conservation
Research Lab, Aurangabad-431 002 is an 'industry' within the meaning of Sec.2 (J) of
Industrial Disputes Act, 1947.

3. It is further declared that, the work of dusting, clearing and preservation of environment are the
work of perennial nature as it is required throughout the year. It is permanent, perennial nature
of work hence, 1/30th status of wage is applicable to the second party workers.

4. Copies of this award be sent for publication for appropriate action u/s.17 of I.D.Act, 1947.
S. S. SAHASRABUDHE, Presiding Officer,

s faeefT, 2 e, 2024

FI.3T. 1342.— =D fdare ASRM 1947 (1947 BT 14 ) BT GRT 17 & JFFARY H DT ADR

TSAEATT HEGT ATHIV S & YEd, Hag Faal iR S9a dHaeN & §9 argey § ffde haifie farg
H Bl TRGR SERS ARSI/ 379 FRTeR S-IYR & GA1e (27/2018) THTRIA Bl = |

[€.TeT - 12011/35/2018- 31 3R (d1-1)]
garT, 37 fAers
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New Delhi, the 2nd July, 2024

S.0. 1342.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.27/2018) of the Cent. Govt.Indus. Tribunal-cum-Labour Court Jaipur
as shown in the Annexure, in the industrial dispute between the management of Rajasthan Marudhara Gramin Bank
and their workmen.

[No. L-12011/35/2018- IR (B-D)]
SALONI, Dy. Director

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM-LABOUR COURT, JAIPUR
(RAJASTHAN)
Presiding Officer — Radha Mohan Chaturvedi
L.D No. -27/2018
(Ref. No. L-12011/35/2018-IR(B-I))

Dated: 13.12.2018
Association of Rajasthan Gramin Bank Officers,
Through Sh Lokendra Singh Shaktawat, Authorised rep,
House No- C 20/21, Pratap Nagar, Udaipur

APPLICANT
Verses

The Chairman,
Rajasthan Marudhara Gramin Bank
HO-Tulsi Tower, 9" floor,
B Road Sardarpura, Jodhpur

NON APPLICANT

Present: Shri Sarvesh Sharma Advoacate for non-applicant
None is present for applicant.
AWARD Dated: 08.01.24

1. The Ministry of Labour, Government of India, New Delhi under the exercise of powers conferred under the
clause (d) of sub section (1) of sub section (2A) of section 10 of the industrial dispute act 1947 referred the
under mentioned dispute for adjudication to this tribunal on 13.12.2018

“Whether the demand of Shri Lokendra Shaktavat for refund of excess Locker Rent for the year
2015, 2016, 2017 from the management of Rajasthan Marudhara Gramin Bank is legal and justified? If
yes, then to what relief the concerned workman is entitled to?”

2. The applicant has filed his statement of claim on 18.03.2019 before this tribunal. Averments of statement of
claim in brief are as under. Applicant was an employee of Mewar Aanchalik Gramin Bank Udaipur which
was merged with Marudhara Gramin Bank, Pali and new bank namely Rajasthan Marudhara Gramin Bank,
HO-Jodhpur was established. Non-applicant is employer of the applicant and responsible for implementing
service condition of the employees of the bank. The applicant was entitled for a concession in locker charges
as per circular dated 12.02.2014. As per Gazette notification amalgamating the MAGB with MGB
establishing the new Bank RMGB clearly directs that there will not be any change in the service condition of
the existing employees and they will continue to enjoy all the facilities as were immediately before the
merger. The applicant is operating a locker at Sevashram Branch of RMGB Udaipur since 2006 but the
RMGB has changed the locker rent at a rate applicable to staff/ ex staff while the applicant is entitled to the
rate applicable to staff/ ex staff mentioned in “Annexure C” in terms of amalgamation notification. The
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applicant is entitled to receive concessional rate of locker charges prevailing before the merger of banks.
Therefore, the claim of applicant be allowed and an award may be issued in favour of applicant of for refund
of excess locker charges Rs 1600 deducted from the account of applicant and to continue with the
concessional charges.

3. The non-applicant filed his reply on 29.05.2019 and oppose the claim. It averred that the applicant was not
entitled to concessional locker rate as per bank (staff) service regulations 1981. The claim has been filed by
the association while the applicant is alleging a dispute about charges pertaining to his locker. The
concessional locker rates were not part of service condition of the claimant. The applicant is not entitled to
receive any concessional locker rate as per circular 12.02.2014. Therefore, the claim may be dismissed as
claimant is not entitled to any relief.

4. Since 29.05.2019 when the reply to claim was filed by the non-applicant the applicant has been absenting
himself. That is why on 15.02.2021 opportunity to file rejoinder and documents was closed for the applicant.

5.0n 22.11.2021 last opportunity to produce evidence in favour of applicant was given to applicant but of no
avail till 03.01.2024. Hence the opportunity to produce evidence by applicant was closed. In these
circumstances non applicant was not interested to adduce any evidence.

6. Arguments of non-applicant heard on 03.01.2024.

7. The applicant has not adduced any evidence on oath in its favour. Thus it is very much clear that applicant
has not been able to prove its averments made in the statement of claim. Therefore applicant is not entitled to
get any relief whatsoever may be from the non-applicant, without any evidentiary support.

8. The dispute referred by the Government of India is adjudicated as above. Copy of award be sent for
publication under the provisions of 17(1) of the ID Act.
RADHA MOHAN CHATURVEDI, Presiding Officer

% fieelt, 2 s, 2024

T3, 1343.— SR Fare dfa@aw (1947 FT 14) F a7 17 F T H, Feald Gahie
TegH, A9 se9 Ex fifies, B R, O weus, Aad Sueis gfaas e, =9 O, @, &
TFHaT & qa5 WA o Sy aQfE arfew, F F= oEy # [AfeE ww - staee
U9TE (H3 §=AT 1800163/2017) 1 SiET o srqeras § @ T €, TaTfaq Fdl & ST Heald Tt
T AT HAT 6 97 25.06.2024 T TTH g3 AT

[/. T - 42025-07-2024-121-3T3M% (_Eﬁ—{)
feefiy FHTL, AAL af=a

New Delhi, the 2nd July, 2024

S.0. 1343.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 1800163/2017) of the Labour Court- Aurangabad as shown in the
Annexure, in the Industrial dispute between the employers in relation to The Manager, M/s. Indus Tower
Ltd.,Viman Nagar, Pune; The Manager, M/s. TeamLease Services Ltd.,Church Road, Pune, and Shri
Thansingh Sadashiv Patil, Worker, which was received along with soft copy of the award by the Central
Government on 16.04.2024.

[No. L-42025-07-2024-121-IR (DU)
DILIP KUMAR, Under Secy.

ANNEXURE

IN THE LABOUR COURT AT AURANGBAD
(BEFORE S. S. SAHASRABUDHE, PRESIDING OFFICER,

SECOND LABOUR COURT, AURANGABAD)
Ref. IDA No. — 1800163 of 2017 Exh.O-4
CNR No.MHLC2000015522016
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1) The Manager, M/s. Indus Tower Ltd., First Party No.I
E crore, Office n0.2010, 2™ Floor, Marvbel Edge,
Viman Nagar, Pune. Pune-411 014.
2) Manager,M/s. TeamLease Services Ltd., First Party No.Il
Office # 509, 5™ Floor, Nucleus MLL, 1
Church Road, Pune-411001
Vs.
Shri.Thansingh Sadashiv Patil, Second party
Age : 32 years, Occ. Service,
R/o. Talonde (PD), Tal. Chalisgaon, Dist. Jalgaon.

AWARD

1. The Deputy Director, Government of India, Ministry of Labour / Shram Mantralaya, New Delhi in exercise
of powers conferred by clause (d) of sub-section (1) and sub-section (2A) of Section 10 of the Industrial
Disputes Act, 1947 (14 of 1947) has referred this industrial dispute to this Court for adjudication of industrial
dispute between the employers in relation to the management of M/s. Indus Tower Ltd., and their workmen.

2. It appears from record that, after filing WS by first parties, issues have been framed on 15.09.2020 and
matter has been posted for evidence of second party. More than 3 years and 5 months have been lapsed but
second party failed to adduce evidence. By passing orders below Exh.O-1 second party was directed to
adduce evidence. The adjournment application filed by Ld.Counsel for second party was granted as last
chance on 15.04.2023. However, till today the second party has not adduced his evidence. The second
party has not turned up to see the status of his case. Therefore it appears that he is not interested in
proceeding with this case. Hence, I proceed to pass following order.

Order
1. Reference is answered in the negative for want of prosecution.

2. Copy of Award be sent to The Deputy Director, Government of India, Ministry of Labour / Shram
Mantralaya, New Delhi for appropriate action

S. S. SAHASRABUDHE, Presiding Officer

s faeefT, 2 s, 2024

F3T. 1344 —ir=ntis A afafaaT (1947 F1 14) it o= 17 F TTa0 §, 5110 GHT
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FIAR, & I Aqad § ARY FraT T SA=AIRE ATTHR- Tg-TH ATATAT-2, ¥ NIE, 9T (HdaHd
T 02/2019) FT SHET 3 Tqearas | S@TaT T3 8, TR FLAT & ST sl T TEhT Fl TI% HIGT o0 G717
18.06.2024 T 9TH g3 =T |

[} T - 40012/20/2018-3r¢ AT (£77)]

=T o, sEw atea
New Delhi, the 2nd July, 2024
S.0. 1344.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 02/2019) of the Central Government Industrial Tribunal cum
Labour Court -2, Chandigarh, as shown in the Annexure, in the Industrial dispute between the employers in
relation to The Ganeral Manager, Bharat Sanchar Nigam Limited, Mandi, Himachal Pradesh, and Shri Jiya
Lal, Worker, which was received along with soft copy of the award by the Central Government on 18.06.2024.

[No. L-40012/20/2018-IR (DU)]
DILIP KUMAR, Under Secy.



[ATT [I—&E 3(ii)] ATLA T TSI © 57 8, 2024/57% 18, 1946 3057

ANNEXURE
In the Central Government Industrial Tribunal-cum-Labour Court-II, Chandigarh.
Present: Sh. Kamal Kant, Presiding Officer.

ID No.2/2019
Registered on:-26.02.2019

Sh. Jiya Lal S/o Sh. Jawahar Lal, R/o Anjnu-Balh, P.O.-Behli, Tehsil Sunder Nagar, Distt.-Mandi
(HP)-175001.

Workman
Versus
The General Manager, BSNL, Mandi, Himachal Pradesh-175001.
Respondent/Management
Award
Passed on:-25.04.2024

Central Government vide Notification No.L-40012/20/2018-IR(DU) Dated 04.02.2019, under
clause (d) of sub-section (1) of Section 10 of the Industrial Disputes Act, 1947(hereinafter called the Act),
has referred the following Industrial dispute for adjudication to this Tribunal:-

“Whether the action of the management of Bharat Sanchar Nigam Ltd. in
terminating the services of Sh. Jiya Lal S/o Sh. Jawahar Lal in the year 2012
just, fair and legal? If not, to what relief is the workman entitled?

1. Today i.e. 25.04.2024 the case was fixed for filing affidavit by the workman. On scrutiny of
the order sheets, it is revealed that the workman has not come present on 18.12.2023 and today
also i.e. 25.04.2024 continuously and the case is fixed for filing affidavit by the workman on
23.11.2021, 9.2.2022, 18.4.2022, 2.6.2022, 11.1.2023, 10.3.2023, 27.4.2023, 18.7.2023,
13.9.2023, 18.12.2023 and 25.04.2024. Since several dates for filing affidavit by the workman
have been fixed by the Tribunal and the workman has failed to file affidavit, which denotes
that workman is neither serious nor interested in disposal of the case on merit.

2. Since the workman has neither put his appearance for long nor he has filed any affidavit and
the workman has left the case unattended for a long time without any intimation, as such, this
Tribunal is left with no choice, except to pass a ‘No Claim Award’. Accordingly, ‘No Claim
Award’ is passed in the present reference for the non-prosecution of the workman.

3. Let copy of this award be sent to the Appropriate Government as required under Section 17 of
the Act for publication.

KAMAL KANT, Presiding Officer,

s faeefT, 2 JeIs, 2024

F.AT. 1345, —sf=ntes A AfafaaeT (1947 &1 14) &t =T 17 F AT H,F=T T
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ST, FTerehTdT, g (a9 a1 REF. NO.22 OF 2020) T SH€T o e # @ 1 8, Tartard
FIAT § ST ea 1T TLHIT ] TG HIYT 6 G127 02.07.2024 T STH g0 47 |

[, T - 42011/19/2020-3TTT (ﬁ-{)]
feefiy FHTL, AqL af=ra

New Delhi, the 2nd July, 2024

S.0. 1345.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 22 OF 2020 of the Central Government Industrial Tribunal cum
Labour Court, Kolkata, as shown in the Annexure, in the Industrial dispute between the employers in relation to The
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Proprietor, M/s. Ankhi Enterprise, Howrah, The Scientist, “E” HOO, AJC Bose Indian Botanic Garden, Howrah, and
Their Workmen, which was received along with soft copy of the award by the Central Government on 02.07.2024.

[No. L-42011/19/2020-1R (DU)
DILIP KUMAR, Under Secy.

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL AT KOLKATA
Present: Justice K. D. Bhutia, Presiding Officer.
REF. NO.22 OF 2020

Parties: Employers in relation to the management of

The Proprietor, M/s. Ankhi Enterprise, Howrah, The Scientist, “E” HOO, AJC
Bose Indian Botanic Garden, Howrah

AND
Their Workmen

Appearance :
On behalf of Management, AJC Bose Indian Botanic : Avhijit

Garden Bhadra,

Advocate
On behalf of the Workmen/Union: Absent
Dated 11th September, 2023
AWARD

Today too like on previous dates, the Union is found absent. The Management is present through its Ld.
Counsel.

The Union fails to file show cause petition as called for.

Such conduct on the part of the Union give rise to an inference that it is no more interested to proceed with
the dispute raised by it.

Be that as it may the Central Govt., Ministry of Labour by order No. L-42011/19/2020-IR(DU) dated
22.09.2020, has referred the following issue to this Tribunal for adjudication.

“Whether termination w.e.f. 31.03.2018 of the service of 09 Contractual workers (list enclosed) engaged
through contractual Agency under AJC Bose Indian Botanic Garden, Howrah is proper, legal and justified?
If not, what relief the concerned workers are entitled to? What other directions, if any, are necessary in the
matter?”.

Unfortunately, non-appearance, non-pursuance with the hearing of the case by the Union, which has
espoused the dispute despite due service of notice upon it, a presumption can be drawn that it no longer has any
dispute with the Concerned Employers.

In view of above No Dispute Award is passed and Reference Case No. 22/2020 is disposed of.
JUSTICE K.D. BHUTIA, Presiding Officer

¢ faeett, 2 JTs 2024
(R srgwmm)
QI
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F form: 2T ST
Employees’ State Insurance Corporation Employees' Provident Fund Organisation
[/. £-11016/1/2022-77.997.7%.]
AT FAT 77, STARIHETH
New Delhi, the 2nd July 2024
(Hindi Section)
CORRIGENDUM

S.0. 1346.—In this Ministry's notification of even number S.O. 491 dated 01.11.2023 published on
16th March, 2024 in the Gazette of India, the name of the offices at serial numbers 01 to 07 may be read as
following:—

For: Read:

Employees’ State Insurance Corporation Employees' Provident Fund Organisation

[No. E-11016/1/2022-RBN]

NAGESH KUMAR SINGH, Dy. Director General

ST
TS faoett, 2 TS 2024

AT, 1347 —F% OCHIL, TSAATHT (T F ATEGRT TFE1 6 @ g2amr) &=, 1976 (7w
Terrterda, 1987) & M=\ 10 % IU-[97H (4) F ATELT |, A7 ¥ TSI HATAT o TATHDT Homehi=
fAerferfera wratert &1, R 80 widerd & stfdrs Fw=mhat 7 Beay &1 Frdamas s 9T ¢ foram 2,
TAET ATe=d Fdl &
1. FHATY T AT AW sreqam, sfea®, aREs
2. FHATG ST AT A RhcaT Agtiaened ua uar, sia< (TeTeT)
3. FHATY ST ST R €T, FIegTIX

[%. $-11016/1/2022-27.97.4.]
AT FAT fFg, STARIHTH
NOTIFICATION
New Delhi, the 2nd July 2024

S.0. 1347.—In pursuance of Sub-Rule (4) of Rule 10 of the Official Language (Use for official purposes of
the Union) Rules, 1976 (as amended, 1987) the Central Government hereby notifies the following offices under the
administrative control of the Ministry of Labour & Employment, more than 80% Staff whereof have acquired
working knowledge of Hindi:-

1. Employees’ State Insurance Corporation Hospital, Adityapur, Jharkhand
2. Employees’ State Insurance Corporation Medical College and Hospital, Alwar (Rajasthan)
3. Employees’ State Insurance Corporation Hospital, Kolhapur

[No. E-11016/1/2022-RBN]

NAGESH KUMAR SINGH, Dy. Director General
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