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MINISTRY OF LABOUR AND EMPLOYMENT
(Hindi Section)
New Delhi, the 20th September, 2024

S.0. 1859.—1In pursuance of Sub-Rule (4) of Rule 10 of the Official Language (Use for official purposes of
the Union) Rules, 1976 (as amended, 1987) the Central Government hereby notifies the following offices under the
administrative control of the Ministry of Labour & Employment, more than 80% Staff whereof have acquired
working knowledge of Hindi:-

1. Employees’ State Insurance Corporation, Sub-Regional Office, Peenya (Karnataka)
2. Employees’ State Insurance Corporation Hospital, Ankleshwar (Gujarat)
3. Employees’ State Insurance Corporation Hospital, Vapi (Gujarat)
4. Employees’ State Insurance Corporation Hospital, Udyogmandal (Kerala)
5. Employees’ State Insurance Corporation Medical College and Hospital, Bihta (Bihar)
[F. No. E-11016/1/2022-RBN]
NAGESH KUMAR SINGH, Dy. Director General

75 fReett, 25 fawae, 2024
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New Delhi, the 25th September, 2024

S.0. 1860.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.66/2017) of the Cent. Govt.Indus. Tribunal-cum-Labour Court Chennai
as shown in the Annexure, in the industrial dispute between the management of Pandhan Gramin Bank and their
workmen.

[F. No. L-12011/18/2016-IR(B-1)]
SALONI, Dy. Director

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL —CUM- LABOUR COURT, CHENNAI
PRESENT
JUSTICE ANIL KUMAR
PRESIDING OFFICER
L.D. No. 66/2017
Ref. No. L-12011/18/2016 (IR(B-I) Dated 08.06.2-17
BETWEEN

Pandyan Grama Bank Workers Union
Represented by the general secretary
O/o Pandyan Grama Bank
Soolakkaraimedu-6262203
Tamilnadu
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AND

The Chairman

Pandyan Grama Bank
Administrative Office,

2-70-1 Collectorate Complex,
Virudhanagar

Tamilnadu

....... Respondent
AWARD
On 08.06.2017 appropriate authority referred the following dispute to this tribunal for adjudication.

“Whether the action of the management of Pandyan Grama Bank, Virudhuagar for recovering the excess
money paid to the workman, whose causes are espoused by the Pandyan Grama Bank workers Union as per
list enclosed in Annexure- I are legal and justified? if not, to what relief, the workmen/union is entitled to?

I have heard the learned counsel for the parties and gone through the record.

Case of the workman

Facts as pleaded by the claimant in its statement of claim in brief are as under:-

1. The Petitioner Association is representing the workers of the Respondent Bank. The Respondent Bank is a
Regional Rural Bank established under the Regional Rural Banks Act, 1975. Indian Overseas Bank is the sponsor
Bank. The salary and allowances are being extended to staff members of Regional Rural Banks on par with their
sponsor Bank. Whenever Salary revision is effected in Banking Industry, Government of India will also extend the
same to RRBs as per directions of Supreme Court dated 31.01 2001 in civil Appeal No. 2218 of 1999.

2. Government of India vide order No F.No. 8/1/2015-RRB dated 31.7.2015 revised the pay scales of RRB
employees and officers consequent upon the revision of the wages in nationalized commercial banks in terms of 10"
Bipartite settlement with effect from 1.11.2012. Respondent Bank implementation the wages revision in the month of
August 2015.

3. Accordingly Officers (Group A), Office Assistants (Group B) and Office Attendants (Group C) working in
Respondent Bank go corresponding wage revision and corresponding arrears from the date 1.11.2012. But the Office
Assistants promoted from Office Attendants cadre in the years 2011, 2012 and 2013 were not given corresponding
increase in wage revision and arrears due to them. For many of them, the revised salary in the month of Aug, 2015 as
per 10th bipartite settlement was lower than the salary they got in the month of July, 2015 as per 9th bipartite
settlement.

4. The petitioner Union discussed the issue with the respondent Bank and it was told by the respondent that there was
wrong fixation of pay to the Office Assistants at the time of promotions from the Office Attendants in the years 2011,
2012 and 2013 and the excess payment of increments was rectified then.

5. Respondent Bank reduced the increments and denied the arrears thereupon without any prior notice to the
concerned Office Assistants.

6. Hence the petitioner herein looking at the plight of these workmen, who are members of the petitioner association,
demanded prior notice from the respondent for the reduction of increments, non recovery of excess payment till the
issue of proper notice and corresponding arrears due to them from 1.11.2012. Since the respondent refused to concede
the demands. The petitioner raised an industrial dispute before the conciliation officer.

6. Before the conciliation officer Respondent Bank accepted its wrong fixation of pay and reduction of increments for
the Office Assistants promoted from the Office Attendant cadre in the years 2011 and 2012. It was added by the
Respondents that the Office Assistants promoted from Office Attendants in the year 2013 were rightly fixed pay
scales and got arrears.

7. Consequently Respondent Bank intimated the reduction of increments and rectification of pay to the concerned
Office Assistants vides its letter date 4.3.2016.

8. But Respondent Bank was rigid in its stand to recover the amount of payments have mistakenly been made by the
employer. And thereby, the Respondent refused to pay the arrears as per 10th bipartite settlement to the Office
Assistants for their corresponding salary they were already paid from 1.11.2012.

Next argument advanced by learned counsel for appellant is that the respondent may be directed to restore pay of the
81 workmen in this dispute as it was prior to re-fixation and also pay the amount recovered from them along with the
arrears due to them with interest @ 6% per annum.
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In support of his argument learned counsel for appellant place reliance on the judgment rendered by the Hon’ble
Supreme Court in the case of (a) (State of Punjab Vs. Rafiq Masih) (2015) 4 SCC 334. (b) in the case of Thomas
Daniel Vs. State of Kerala & others in civil No. 7115/2010 dated 2" May, 2022.(c) And the Hon’ble Madras High
Court in the case of A. Jayaraman Vs. The Chairman Tamil Nadu Grama Bank, and others dated 12.10.2022
passed in writ petition No. (MD) No. 21473/2022.

Accordingly it is prayed by learned counsel for appellant present that relief as claimed by claimant may kindly be
granted, case may be allowed.

Case of respondent

Learned counsel for the respondent on the basis of the facts as stated in the counter affidavit reproduced herein
below:-

1. This respondent Bank is a Regional Rural Bank formed under Regional Rural Bank Act 1976 enacted by the
Parliament and sponsored by the Indian Overseas Bank having is Head office at Collectorate Complex,
Virudhunagar

2 It is submitted that in exercise of power conferred under second proviso of Section 17(2) of the Regional Rural
Bank Act 1976, the Central Government is empowered to revise the salary and allowance of Regional Rural
bank employees on par with employees of the Nationalized Banks, consequent upon any revision of pay
structure of employees in terms of Bipartite settlement.

3. It is submitted that Xth Bipartite settlement was implemented during the month of August 2015 in the
respondent Bank as per the directions of the Government of India on par with Nationalized Bank. Consequent to
the implementation of the settlement, the pay revision was made and arrears were paid to the eligible persons
and the recovery was also made from whom the fixation was made with higher component of pay during their
promotion

4.  Itis submitted that consequent to the implementation of Xth Bipartite settlement, the pay revision was made and
arrear was paid to eligible staff members of the Bank and the recovery was also claimed from whom the
fixation was made with higher component of pay during their promotion In respect of the staff members who
got promotion from office attendant (MP) (MP) during the year 2011, 2012 and 2013, the fitment was made on
the basis of fitment prevailing in the Bank for clerical cadre during the Unfortunately the Bank had received one
new fitment formula from Association vide their letter no CIR/HR&IFU76/515/2011 received by Indian
Overseas Bank, our Sponsor Bank on 09.07 later on communicated to us. On receipt of that circular, we came in
www the fitment was wrongly made to the promoted Office Attendant (MB) OAS) and hence we have done the
correct fitment while on Bipartite settlement and eligible arrears were calculated and paid to 41 staff members
who were entitled to receive after partially adjusting the of 81 promoted Office Assistant (MP) due from their
respective date of and wherever excess payment was arisen, it was claimed from those staff members who were
fitted with wrong fitment.

5 It is submitted that Office Attendant (MP) who were promoted to Office Assistant (MP) those who were entitled
to receive the arrear after fixing the correct scale of pay were given arrears. For the rest of the promoted Office
Attendant (MP), the recovery of excess payment has been claimed whoever fitted with wrong fitment during
their promotion.

6 It is submitted that in so far as the contention of the petitioner in paragraph 5, there was a wrong fixation due to
promotion which was noticed only after receipt of the said circular from Indian Banks Association. So the
increment was reduced for arriving the correct component of pay and thereby the arrear was paid only for the
eligible staff member after partially but not fully adjusting the excess payment. The petitioner was well aware of
the same.

7 It is submitted that in so far the contention of petitioner in paragraph 6, the wrong fixation of pay was adjusted
to arrive at correct fitment thereby the recovery was claimed after adjustment and correction. The revised
fitment was also communicated to all individual members vide respondent communication dated 04.03.2016
and working sheet also containing the quantum of amount excessively paid to them was also supplied to them
along with the said communication. But the full recovery process was not yet made from the members
concerned.

8. In so far as the contention of the petitioner in paragraph 7 and 8 it is submitted all the promoted 81 OAA were
fixed with wrong fitment and it was rectified and the correct fitment was made according to the circular
received from Indian Banks Association.

In support of his argument placed reliance on the judgment given by the Hon’ble Supreme Court in the case of Sayed
Abdul Qadir and others Vs. State of Bihar (2009) 3 Supreme Court cases 475, relevant paragraph quoted herein
below:-
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57. This Court, in a catena of decisions, has granted relief against recovery of excess payment of
emoluments/allowances if (a) the excess amount was not paid on account of any misrepresentation or fraud
on the part of the employee, and (b) if such excess payment was made by the employer by applying a wrong
principle for calculating the pay/allowance or on the basis of a particular interpretation of rule/order, which
is subsequently found to be erroneous.

58. The relief against recovery is granted by courts not because of any right in the employees, but in equity,
exercising judicial discretion to relieve the employees from the hardship that will be caused if recovery is
ordered. But, if in a given case, it is proved that the employee had knowledge that the payment received was
in excess of what was due or wrongly paid, or in cases where the error is detected or corrected within a
short time of wrong payment, the matter being in the realm of judicial discretion, courts may, on the facts
and circumstances of any particular case, order for recovery of the amount paid in excess. See Sahib Ram v.
State of Haryana, Shyam Babu Verma v. Union of India, Union of India v. M. Bhaskar’, V. Gangaram v.
Director, Col. B.J. Akkara (Retd.) v. Govt. of Indias, Purshottam Lal Das v. State of Bihar, Punjab National
Bank v. Manjeet Singh and Bihar SEB v. Bljay Bhadur.

Accordingly learned counsel for respondent submits that claimant is not entitled for any relief and the present claim
petition/ID case filed by him, liable to be dismissed.

Finding & conclusion

I have heard learned counsel for the parties and going through the record.

As per undisputed fact of the present case the member of the claimant union/workmen while discharging their duties
in the respondent bank, on the basis of the following facts:-

(a) Government of India vide order No F.No 8/1/2015 31.07.2015 revised the pay scales of RRB employees and
officers consequent upon the revision of the wages in nationalized banks in terms of 10th Bipartite settlement
with effect from 01.11.2012. Respondent Bank implemented the wage revision in the month of August 2015.

(b) Accordingly Officers (Group A), Office Assistants (Group B) and Office Attendants (Group C) working in
Respondent Bank got corresponding wage revision and corresponding arrears from the date 01.11.2012.

(c) The 81 workmen in the present dispute were promoted as Office Assistant (Multi-purpose) along with 45 other
Office Attendants (Multi-purpose) in 2011. Subsequently, in 2012 and 2013, subsequent batches of Office
Attendants were promoted in successive years. At the time of promotion, my pay was fixed under the 9th
Bipartite Settlement dated 27.11.2009.

(d) Thereafter, the 10th Bipartite Settlement was entered on 23.02.2015. The benefits of the 10th Bipartite
Settlement was to be implemented for all cadres of employees with retrospective effect from 01.11.2012. But
the Office Assistants promoted from Office Attendants cadre in the years 2011, 2012 and 2013 were not given
corresponding increase in wage revision and arrears due to them. For many of them, the revised salary in the
month of August 2015 as per 10th bipartite settlement was lower than the salary they got in the month of July,
2015 as per 9th bipartite settlement.

By the respondent/the members of claimant unions have been granted/paid certain amount (whose name finds place in
Annexure No. 1) towards their wages /salary.

Moreover the said payment made by the respondent without, any demand made on behalf of the members of the
claimant unions and there is no misrepresentation or any action on the part of the members claimant union on the
basis of which the said amount paid to them, which is sought to be recovered by the respondent, as excess amount
wrongly paid to them.

Thus question to be considered, whether in view of the above said factual background the said amount can be
recovered from the members of the claimant unions (whose name finds place in Annexure No. 1) or not?.

Answer to the said question finds place in the judgment passed by the Hon’ble Apex Court in the case of Thomas
Daniel (supra) wherein the Hon’ble Supreme after placing reliance on the judgment passed by the Hon’ble Apex
Court in the case of Rafi Mahsi (supra) held as under:-

This Court in a catena of Thomas Deuses Of May, 20 decisions has consistently held that if the excess
amount was not paid on account of any misrepresentation of fraud of the employee or employer by
applying a wrong principle interpretation of for calculating the pay/allowances or on the basis of a
particular interpretation rule/order which is subsequently found to be erroneous, such excess payment of
emoluments or allowances are not recoverable. This relief against the recovery is provide relief to the
employees from the hardship that will be cause if the recovery is ordered. This court has further held that if
in a given case, it is proved that an employee had knowledge that the payment received was in excess of
what was due or wrongly paid, or in cases where error is detected or corrected within a short time of



4276 THE GAZETTE OF INDIA :OCTOBER 5, 2024/ASIVNA 13, 1946 [PART II—SEC. 3(i1)]

wrong payment, the matter being in the realm of judicial discretion, the courts may on the facts and
circumstances amount paid in excess of any particular case order for recovery of amount paid in excess.

The excess payment made was the result of wrong interpretation of the Rule that was applicable to them,
for which the appellants cannot be held responsible. Rather, the whole confusion was because of inaction,
negligence and carelessness of the officials concerned of the Government of Bihar. Learned counsel
appearing on behalf of the appellant teachers submitted that majority of the lary beneficiaries have either
retired or are on the verge of it. Keeping in view the peculiar facts and keep o circumstances of the case at
hand and to avoid any hardship to the appellant teachers, we are of the view that no recovery of the
amount that has been paid in excess to the appellant teachers should be made." (13) In State of Punjab and
Others v. Rafiq Masih (White Washer) and Others4 wherein this court examined the validity of an order
passed by the State to recover the monetary gains wrongly extended to the beneficiary employees in excess
of their entitlements without any fault or misrepresentation at the behest of the recipient. This Court
considered situations of hardship caused to an employee, if recovery is directed to reimburse the employer
and 4 (2015) 4 SCC 334 disallowed the same, exempting the beneficiary employees from such recovery. It
was held thus:

"8. As between two parties, if a determination is rendered in favour of the party. which is the weaker of the
two, without any serious detriment to the other (which is truly a welfare State), the issue resolved would be
in consonance with the concept of justice, which is assured to the citizens of India, even in the Preamble of
the Constitution of India. The right to recover being pursued by the employer will have to be compared,
with the effect of the recovery on the employee concerned. If the effect of the recovery from the employee
concerned would be, more unfair, more wrongful, more improper, and more unwarranted, than the
corresponding right of the employer to recover the amount, then it would be iniquitous and arbitrary, to
effect the recovery. In such a situation, the employee's right would outbalance, and therefore eclipse, the
right of the employer to recover.

18. It is not possible to postulate all situations of hardship which would govern employees on the issue of
recovery, where payments have mistakenly been made by the employer, in excess of their entitlement. Be
that as it may, based on the decisions referred to hereinabove, we may, as a ready reference, summaries
the following few situations, wherein recoveries by the employers, would be impermissible in law:

(i) Recovery from the employees belonging to Class Il and Class IV service (or Group Cand Group D
service).

(ii) Recovery from the retired employees, or the employees who are due to retire within one year, of the
order of recovery.

(iii) Recovery from the employees, when the excess payment has been made for a period in excess of five
years, before the order of recovery is issued

(iv) Recovery in cases where an employee has wrongfully been required to discharge duties of a higher
post, and has been paid accordingly, even though he should have rightfully been required to work against
an inferior post.

(v) In any other case, where the court arrives at the conclusion, that recovery if made from the employee,
would be iniquitous or harsh or arbitrary to such an extent, as would far outweigh the equitable balance of
the employer's right to recover." (14) Coming to the facts of the present case, it is not contended before us
that on account of the misrepresentation or fraud played by the appellant, the excess amounts have been
paid. The appellant has retired on 31.03.1999. In fact, the case of the respondents is that excess payment
was made due to a mistake in interpreting Kerala Service Rules which was subsequently pointed out by the
Accountant General.

The Hon’ble Madras High Court in the case A. Jayaraman (supra) after taking into consideration the judgment passed
by the Hon’ble Supreme Court in the case Rafiq Masih (supra) held as under , relevant paragraph 12 quoted as under:-

“12. It is not possible to postulate all situations of hardship, which would govern employees on the issue of
recovery, where payments have mistakenly been made by the employer, in excess of their entitlement. Be
that as it may, based on the decisions referred to herein above, we may, as a ready reference, summarise
the following few situates wherein recoveries by the employers, would be impressible in law:

(i)  Recovery from employees belongs to Class-IIl and class-1V service (or Group ‘C’ and Group ‘D’
service).

(ii)  Recovery from retired employees, or employees who are due to retire within one year of the order of
recovery.

(iii) Recovery from employees, when the excess payment has been made for a period in excess of five
years, before the order of recovery is issued.
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(iv) Recovery in cases where in employee has wrongfully been required to discharge duties of a higher
post, and has been paid accordingly, even though he should have rightfully been required to work
against an interior post.

(v) In any other case, where the Court arrives at the conclusion, that recovery if made from the
employee, would be iniquitous or harsh or arbitrary to such an extent, as would far outweigh the
equitable balance of the employers’ s right to recover.”

Moreover I have carefully gone through the judgment cited on behalf of the respondents passed by the Hon’ble Apex
Court in the case of Sayed Abdul Qadir, the respondent cannot derive any benefit from the said judgment as the
same is not applicable to the facts of the circumstances of the present case.

Accordingly in view of the said above legal position of law on the point in issue, impugned action on the part of the
respondent/Pandyan Grama bank to recover amount already paid to the members of the claimant/union without any
fault on their part/misrepresentation is an action which is contrary to law, liable to be set aside.

Next point to be decided/adjudicated in the present case on the basis of the argument raised by learned counsel for
appellant that whether an order can passed thereby directing the respondent to inform about the details on the current
fixation of pay or the arrears of salary that they are entitled to or not?.

After hearing the learned counsel for the parties and going through the record, admitted position which emerged out
that the said relief cannot be granted to the claimant as the same is not within the scope of reference dated 08.06.2017,
because Labour Court gets its jurisdiction from the reference and it not like the Civil Court that any one Court, which
entertains every suit. The Labour Court cannot go beyond the terms of reference nor it can travel beyond the
pleadings and arrogate the power to raise issues which the parties to the reference are precluded to raise.

Further the terms of reference determine the scope of the power and jurisdiction of the Labour Court, from case to
case, whether certain points of dispute have been referred to the Industrial Tribunal for adjudication it may, while
dealing with the said points, deal with matters incidental thereto. However, such power cannot be exercised by the
Court/Tribunal so as to enlarge materially the scope of reference itself for the reason that the Court/Tribunal derives
its jurisdiction from the order of reference passed by the appropriate Government (vide Hocheif Gammon Vs.
Industrial Tribunal, Bhubaneshwar, Orissa & O, AIR 1964 SC 1746) Pottery Mazdoor Panchayat Vs The
Perfect Pottery Co. Ltd. and Anr, AIR 1970 50 1356 and Mahendra L Jain & Ors. Vs. Indore Development
Authority & Ors., AIR 2005 SC 1252)

ORDER

For the foregoing reasons the present claim petition/ID case filed by claimant is partly allowed and the
respondent/Pandyan Grama Bank is restrained from recovering amount/wages already been paid to the members of
the claimant union (whose name finds place as per list is enclosed as Annexure No. 1.)

So far as the relief claimed by the claimant that the respondent be directed to inform about the details on the current
fixation of pay or the arrears of salary that they are entitled to, cannot be granted as the same is beyond the scope of
reference.

Justice ANIL KUMAR, Presiding Officer

T2 faeelt, 25 fawaw, 2024

FAT. 1861.—3MATRI®  faare sifRifm 1947 (1947 BT 14 ) B GRT 17 b ARV H DI IRBR

FEH UTHIOT BE dF & weuas, Gag FRsie! 3R 596 SHeR & d9 sy § ffde st
faTe 3 SEI WHR ATTE ARG / 3/ <JrArerd [EAIETE & vare (12,/2019) YebTId Rl & |

[T, |. Te=—12011 /34 /2019318 3R (§i-1)]
T, 37 A

New Delhi, the 25th September, 2024

S.0. 1861.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.12/2019) of the Cent.Govt.Indus.Tribunal-cum-Labour Court
Guwahati _as shown in the Annexure, in the industrial dispute between the management of _Assam Gramin Vikash
Bank and their workmen.

[F. No. L-12011/34/2019- IR(B.I)]
SALONI, Dy. Director
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ANNEXURE
BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
GUWAHATI, ASSAM.
PRESENT: Shri Ananda Kumar Mukherjee,
Presiding Officer,

CGIT-cum-Labour Court, Guwahati.
REFERENCE CASE NO. 12 of 2019.

PARTIES : The General Secretary, Assam Gramin Vikash Bank Employee Association, Guwahati.

............... Workmen/Union.
-vrs-
Assam Gramin Vikash Bank, Guwahati. . OP/Management.
REPRESENTATIVES:
For the Workmen/Union : Mr. R. Nagendranaik, Advocate
Mr. H. Nagabhushan Rao, Advocate.
For the Management. : Mr. S. Dutta, Advocate.
INDUSTRY : Assam Gramin Vikash Bank
STATE : Guwahati, Assam.
Date of Award : 18-09-2024

AWARD

Mr. Sameran Medhi, General Secretary of Assam Gramin Vikash Bank Employee Association, Guwahati has
appeared for the aggrieved workmen. On repeated call at 11.30 a.m. none appeared for the Management of Assam
Gramin Vikash Bank, Guwahati. Case is fixed up today for cross examination of workman witness.

Mr. Sameran Medhi, General Secretary of Assam Gramin Vikash Bank Employee Association, Guwahati
submitted an application before the Tribunal today in the form of Memo, stating therein that the Management of the
Bank had denied benefit of additional increment to the workers of the Bank which was payable to the members of the
Union as per settlement dated 29-10-1993, as available to the employees of commercial Banks. It is further stated that
during pendency of the proceeding before this Tribunal, the Management of Bank has paid the said benefit to all the
eligible members as such the issue involved in this Industrial Dispute has become infructuous and prayed for
permitting the Union to withdraw the present reference. Copy of the application has not been served upon the
Management of the Bank.

Considered the submission made by Mr. Medhi representative the aggrieved workman. Perused the order of the
reference and the schedule.

The Govt. of India through the Ministry of Labour and Employment issued order No. L-12011/34/2019-IR (B-
I) dated 30-10-2019 and in exercise of the powers conferred under clause (d) of sub-section (1) of sub-section (2A)
of section 10 of the Industrial Dispute Act,1947 has been pleased to refer the scheduled Industrial Dispute to this
CGIT-Cum-Labour Court, Guwahati for adjudication.

SCHEDULE

“Whether the action of the management of Assam Gramin Vikash Bank, Guwahati in denying grant of
advance increment (Fixed Personal Pay) and computer increment with consequential benefits to Shri Adul
Mifid and 603 other workmen (list attached) is legal and justified? If not, to what relief the workmen are
entitled?”

The Case was registered on 15-11-2019, Workmen submitted Written Statement on 12-02-2020. Management
filed their Written Statement on 13-10-2020. The Case was thereafter fixed up for evidence on 19-03-2021 onwards.
At this stage the Union representative by way of filing his application stated that the claim of the aggrieved workmen
has been fulfilled and he wants to withdraw the claim against the Assam Gramin Vikash Bank, Guwahati. In view of
such submission, I am hold that formal adjudication of the Case is no more essential. The prayer for withdrawing the
Industrial Dispute is allowed. The reference Case is accordingly disposed of. Let a no dispute Award be drawn up in
the light of above observation.

Copies of the Award be communicated to the Ministry of Labour and Employment, Government of India, New
Delhi for information and notification.

ANANDA KUMAR MUKHERIJEE, Presiding Officer
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T2 foeett, 26 fawae, 2024

HIM. 1862 i faare oifif~m, 1947 (1947 &1 14) B GRT 17 & JATARV H, Dl

WHR THL.UAS Ueadsd & dag e R 598 FHeRl & 99, ey H ffde sienfres faars #

S bR e ARG — T — 5@ qrArerd, AN & dare (T2 ST 27/2018) &
UHIRG HAT 8, Sl S EROR - B 28,/09 /2024 I U B3l AT |

[FT. . Yei—22012/138/2017-3m$ 3R, (A1.TH-11)]
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New Delhi, the 26th September, 2024

S.0. 1862.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Reference.l.D. No. 27/2018) of the Central Government Industrial
Tribunal-cum-Labour Court, Asansol as shown in the Annexure, in the industrial dispute between the Management
of E.C.L. and their workmen, received by the Central Government on 28/08/2024.

[F. No. L-22012/138/2017 — IR (CM-II)]
MANIKANDAN. N, Dy. Director
ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL -CUM- LABOUR COURT,
ASANSOL.

PRESENT: Shri Ananda Kumar Mukherjee,
Presiding Officer,
C.G.I.T-cum-L.C., Asansol.

REFERENCE CASE NO. 27 OF 2018

PARTIES:  Shib Pujan Gowala

Vs.

Management of Bankola Colliery of ECL
REPRESENTATIVES:

For the Union/Workman: Mr. Rakesh Kumar, President, Koyala Mazdoor Congress.
For the Management of ECL: Mr. P. K. Das, Adv.

INDUSTRY: Coal.
STATE: West Bengal.
Dated: 29.07.2024
AWARD

In exercise of powers conferred under clause (d) of Sub-section (1) and Sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), the Government of India through the Ministry of Labour, vide its Order
No. L-22012/138/2017-IR(CM-II) dated 29.10.2018 has been pleased to refer the following dispute between the
employer, that is the Management of Bankola Colliery under Bankola Area of Eastern Coalfields Limited and their
workman for adjudication by this Tribunal.

SCHEDULE

“Whether the action of the management of Eastern Coal Fields Ltd. (E.C.L) by not providing
employment to the dependent of Shri Shibpujan Gwala, Ex-employee of Bankola Colliery, Bankola Area,
who was retired on the medical ground, is justified? If not, what relief his dependent is entitled to? ”

1. On receiving Order No. L1-22012/138/2017-IR(CM-II) dated 29.10.2018 from the Government of India,
Ministry of Labour, New Delhi for adjudication of the dispute, a Reference case No. 27 of 2018 was registered on
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19.11.2018 and an order was passed for issuing notice to the parties through registered post, directing them to appear
and submit their written statements along with relevant documents in support of their claims and a list of witnesses.

2. Shib Pujan Gowala filed his written statement on 19.12.2022 through, Mr. Rakesh Kumar, President, Koyala
Mazdoor Congress. The case disclosed in the written statement is that Shib Pujan Gowala was a permanent employee,
posted as an Underground Loader having UM No. 602598 at Bankola Colliery under

Bankola Area of Eastern Coalfields Limited (hereinafter referred to as ECL). Due to his illness, he was unable to
perform his duty and applied for voluntary retirement on medical ground according to the provisions of Clause 9.4.3
of National Coal Wage Agreement — IV (hereinafter referred to as NCWA-IV). He was asked to appear before
Medical Board of the employer company constituted for this purpose. On 26.02.1994 after examining Shib Pujan
Gowala, the Medical Boad declared him medically unfit for job. Management of ECL in the letter Ref. No.
BK:PD:15(11)/58 Yrs/79 dated 11.03.1994 terminated the service of Shib Pujan Gowala on medical ground along
with other workmen. On his termination due to physical debility, one dependent member of his family is entitled to
get employment. The management directed the workman to submit necessary document for processing the
employment of his son. Relevant documents, consisting of Attestation Form, Relationship Certificate, No Objection
by other dependent family members, Indemnity Bond were submitted before the management. A screening was
conducted at the Colliery level and the dependent son was referred for medical examination by the Initial Medical
Examination Board (hereinafter referred to as IME Board) at the Area level, which found him fit for duty.

3. After lapse of time the Headquarters of ECL issued a direction not to process the employment proposal of the
dependent on the ground that some complain had been received against the Medical Board, which held the medical
examination of the employee and the management decided to cancel the result of the Medical Board, which was
however not communicated to Shib Pujan Gowala. Some of the worker namely, Kishori Mohan Chakraborty and
others filed a case before the Hon’ble High Court, Calcutta and after hearing the matter, the Hon’ble High Court
passed an order, directing the management to provide employment to the dependent of the medically unfit employee
and the management provided employment to some of the dependent of the medically unfit persons. On
19.09.1994 the Director (Personnel), Coal India Limited issued a direction to offer employment to dependent of all
those who were found medically unfit. It is contended that since Shib Pujan Gowala was declared medically unfit,
under the provision of Clause 9.4.3 of NCWA-IV his dependent should be provided with employment. According to
the union the ex-workman and his son are not having any income to maintain their livelihood, as such the son of Shib
Pujan Gowala should be provided with employment and adequate compensation should be provided to the employee
due to inordinate delay in considering prayer and all other consequential benefits.

4.  The management of ECL contested the Industrial Dispute by filing their written statement on 19.12.2022. The
points on which the claim for employment was denied by the management inter-alia are that the provisions of Clause
9.4.3 of NCWA-IV for employment of the dependent of the disabled employee have been grossly misused by some
unscrupulous officials of ECL, unions and employees for the purpose of ensuring employment from generation to
generation in the public sector undertaking, which is a violation of the basic fabric of the Article 16 of the
Constitution of India. The result of medical examination held at Bankola Area was manipulated with vested interest
and the management of ECL was not inclined to accept the findings of the Medical Board. It was also found on
enquiry that the concerned workman was not suffering from any incurable disease, resulting in permanent incapacity
of the workman. The concerned workman is aware about such manipulation and he did not raise any dispute within a
span of two decades after such findings and stoppage of employment to his dependent son. It is contended that the
demand raised by the union for employment of the dependent of Shib Pujan Gowala on the ground of partial debility
and it was never accepted as full and final. The management of ECL had issued direction for holding fresh medical
examination of the person who had appeared before the Medical Board on earlier occasion and Shib Pujan Gowala
finally not declared as medically unfit. Consequently, the question of providing employment to his dependent son
does not arise. It is urged on behalf of the management that the claim raised by the union is absurd and the dependent
of Shib Pujan Gowala is not entitled to get any employment.

5. In order to establish his case in this Industrial Dispute Shib Pujan Gowala submitted his affidavit-in-chief. He
examined himself as Workman Witness — 1 and faced cross-examination. In his affidavit-in-chief the main case
projected by him is that on 26.02.1994 he was declared medically unfit for duty. Thereafter management terminated
his service on medical ground under the provision of Clause 9.4.3 of NCWA-IV by issuing letter bearing Ref. No.
BK:PD:15(11)/58 Yrs/79 dated 11.03.1994. On the basis of the direction passed by the management on 11.03.1994,
employees declared medically unfit were asked to submit application for employment of their dependent as per
Clause 9.4.3 of NCWA-IV. Shib Pujan Gowala submitted an application for employment of Prakash Gwala (Yadav),
his son. Documents called for by the management were also submitted. After screening at the colliery level his son
was sent for medical examination by the IME Board and he was found fit for duty. In course of his evidence the
workman produced the following documents :

1) Copy of the Identity Card of Shib Pujan Gowala is produced as Exhibit W-1.
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(ii) Copy of the Office Order 11.03.1994 by which he was terminated from service for being medically
unfit for duty and asked to submit application for employment of his dependent son is produced as
Exhibit W-2.

6. In course of cross-examination Shib Pujan Gowala admitted that the competent authority did not accept that the
recommendation of the Medical Board. He further stated that the name of his son Prakash Gwala (Yadav) is
recorded in his Service Record as a dependent and his said son was thirty years old at the time he appeared before the
Medical Board. The witness further deposed that at present his son is forty years old and denied that he is not entitled
to the benefit of employment on the ground of his voluntary retirement on medical ground.

7.  Management examined Dibyendu Ghosh, Manager (Personnel), Bankola Colliery as Management Witness — 1.
He filed his affidavit-in-chief in support of the stand taken by the management. It is admitted that Shib Pujan Gowala
was a permanent employee of ECL. He was declared medically unfit for duty by the Medical Board on 13.03.1994
and he was terminated from service on the ground of medical unfitness. Later on, due to detection of some
malpractice the findings of the Medical Board was not approved by the higher authority and the workmen were
requested to appear for a fresh medical examination which was held on 21.01.1995, but the workman never appeared
before the said Medical Board. It is further stated that compassionate appointment under NCWA-IV is provided to the
eligible dependent of the workman found permanently incapacitated due to disease or on his death and a certificate of
such disablement or debility had to be issued by the coal company. Unscrupulous officials and unions have gravely
misused the benevolent clause for employment in public sector, violating the principles of Article 16 of the
Constitution of India. The witness stated in his affidavit-in-chief that during enquiry it was found that the concerned
workman was not suffering from any incurable disease resulting in permanent incapacity to work and the union and
the workman fully aware about such manipulation, did not raise any Industrial Dispute for more than two decades.
The management denied employment to the dependent of Shib Pujan Gowala on the ground of his medical debility.
The witness produced the following documents in course of evidence :

1) Copy of the Office Order 11.03.1994 by which Shib Pujan Gowala was terminated from service and
his work was stopped from 13.03.1994 has been produced as Exhibit M-1.

(i1) Copy of the order dated 02/03.03.1994 relating to termination of service of Shib Pujan Gowala on
medical ground, as Exhibit M-2.

(iii) Copy of the letter dated 29.04.1994 issued by the Director (Personnel) addressed to the General Manager
of Bankola Area, as Exhibit M-3.

8.  In cross-examination the witness admitted that by order dated 02/03.03.1994 (Exhibit M-2), the competent
authority of Bankola Area has approved termination of service of the enlisted persons including Shib Pujan Gowala
on medical ground. Management witness admitted that they have no record from which it can be made out that Shib
Pujan Gowala had made any representation before the company for employment of his dependent on the ground that
he had been declared medically unfit. The witness further stated that the chairman of the Medical Board was
competent to declare somebody as medically unfit but he was unable to state that on whose recommendation Shib
Pujan Gowala and other persons were declared medically unfit. It transpires from the evidence of MW-1 that the
General Manager of Bankola Area had requested to inform the Director (Personnel) if service of the employees,
declared unfit by the said Medical Board had been terminated and whether the cases for employment of their
dependent have been processed. The witness failed to produce any document or copy of the letter to show that Shib
Pujan Gowala was asked to appear before any fresh Medical Board thereafter. It also appears that no letter was issued
to Shib Pujan Gowala asking him to join his service on the ground that the decision of Medical Board declaring him
unfit was incorrect and improper. The management witness stated that no Initial Medical Examination of any
dependent was held for providing employment.

9.  The sole question formulated for adjudication is whether it is justified and proper in providing employment to
the dependent of Shib Pujan Gowala on his retirement on medical ground. If not, what relief the dependent is entitled
to?

10. Mr. Rakesh Kumar, Union representative for the aggrieved workman, in his argument submitted that the
Medical Board examined Shib Pujan Gowala on 26.02.1994 and declared him unfit for duty according to the
provisions of Clause 9.4.3 (ii) of NCWA-IV. At the relevant time the workman was fifty-six years of age and had four
years left in service for his superannuation. By letter dated 11.03.1994 (Exhibit W-2) Shib Pujan Gowala, whose
name appeared against serial no. 16 of the Office Order, was declared medically unfit for duty on debility ground and
was stopped from duty w.e.f. 13.03.1994. Relying upon Exhibit M-2, a letter dated 02/03.03.1994 issued by the
Personnel Manager (Incharge), Bankola Area it is argued that the service of Shib Pujan Gowala was terminated and
the same was approved by the competent authority. It is argued that though the management has taken a plea that
there was manipulation in the findings of the Medical Board, the same was not accepted by the company, no letter
was issued to the terminated workman, informing him about the decision of management, any subsequent medical
examination or asking him to resume office by setting aside or recalling the order of termination approved by the
competent authority. Mr. Rakesh Kumar argued that some of the employees who were declared medically unfit and
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no employment was provided to their dependents had preferred Writ Petition bearing No. 23 of 1996 before the
Hon’ble High Court at Calcutta, wherein the Hon’ble High Court observed that :

......... the adverse vigilance report does not stand in the way in giving suitable employment to the
petitioners dependent, as the petitioners were declared medically unfit. In the event the petitioner’s
dependants are found eligible their cases shall be considered for employment in the suitable post.
Therefore I direct that the respondents and / or each of them to take steps with regard to employment of the
respective petitioners’ defendant in terms of 9.4.3 of the said Agreement. ..

It is further argued on behalf of the workman that the findings of the Medical Board by which Shib Pujan
Gowala was declared medically unfit for duty has not been set aside by subsequent order. Therefore, according to the
provisions of Clause 9.4.3 (ii) of NCWA-IV, which was applicable to the workman until coming into force of
NCWA-V, signed by the Joint Bipartite Committee for the Coal Industry on 19.01.1996, entitles Prakash Gwala
(Yadav), the dependent son to be considered for employment.

11. Mr. P. K. Das, learned advocate for the management of ECL argued that the Medical Board, which was
functioning in connivence of the union and workman, declared several workmen medically unfit for duty, despite the
fact that they were not suffering for debilitating disease. The Office Order dated 11.03.1994 by which Shib Pujan
Gowala was declared medically unfit for duty was stopped from duty w.e.f. 13.03.1994, as they had proceeded on
leave and no order of termination was issued to Shib Pujan Gowala. The management by confidential enquiry found
that good number of persons were declared medically unfit by the Medical Board on 26.02.1994 and wanted to know
if the service of such persons were already terminated and employment of the dependents were processed. The
General Manager of Bankola Area was also requested to ensure that no employment of the dependent was processed
or forwarded till the same was approved by the Director (Personnel) (Exhibit M-3). In respect of the direction passed
by the Hon’ble High Court at Calcutta in the Writ Petition to give suitable employment to the dependent of the
employee found medically unfit, it is argued that the present petitioner did not approach the Hon’ble High Court and
the management of the company had no responsibility to consider his case for employment of his dependent
according to the provisions of NCWA-IV. It is vehemently argued by Mr. P. K. Das that after long lapse of twenty
years Shib Pujan Gowala had approached the Industrial Tribunal, raising a dispute, which is not bona fide and his
prayer for employment to his dependent is not sustainable.

12. I have considered the argument advanced by both the parties and the evidence on record. The admitted case is
that Shib Pujan Gowala was a permanent employee of Bankola Colliery, who applied for voluntary retirement on
medical ground. His prayer had been considered and the Disability Medical Board of the company setup for the
purpose, held medical examination on 26.02.1994 and found Shib Pujan Gowala medically unfit for duty according to
Clause 9.4.3 (ii) of NCWA-IV. The Office Order dated 11.03.1994 (Exhibit W-2) was issued by the Agent of Bankola
Colliery on the basis of letter No. BA/PD/A-11(28)/632 dated 02/03.03.1994 of Personnel Manager (Incharge) of
Bankola Area. On the basis of such order the duty of concerned workman was stopped from 13.03.1994. It transpires
from the pleadings of both the parties and the evidence of the workman as well as management that till date the
provisions of Clause 9.4.3 (ii)) of NCWA-IV has not been complied by the management of the company and
dependent of the concerned employee was not provided with employment.

13. Learned advocate for the management of ECL contended that the Chairman of the Medical Board is competent
to certify that the employee is medically unfit on the ground of debility but in the instant case no such certificate has
been issued. In my considered view it goes without saying that the management of the company having issued office
order dated 11.03.1994 on the basis of approval of the competent authority for termination of service of the enlisted
employees is presumed to have taken into the consideration the relevant report of the Medical Board, authorized to
certify such medical debility or disablement. The management of the company has produced a copy of letter dated
02.03.1994 issued by Personnel Manager (Incharge) of Bankola Area, informing the Agent of Bankola Colliery
regarding termination of service of several employees of the company on medical ground. The said letter dated
02/03.03.1994 (Exhibit M-2) precedes the letter bearing No. ECL/HQ/D(P)/02/1935 dated 29.04.1994 issued by the
Director (Personnel) addressed to the General Manager of Bankola Area, wanting to know if the service of the
employees declared unfit by the Medical Board have been terminated. It was also directed that that no employment
should be processed till the same was approved by the Director (Personnel). At this juncture it may be safely be
deduced that the termination process had already been made by issuing the Office Order dated 11.03.1994, which in
clear terms referred to letter Ref. No. BA/PD/A-11(28)/632 dated 02/03.03.1994 of Personnel Manager (Incharge) of
Bankola Area, disclosing approval of termination of employees. There is no case of the management that any order
was issued by the management for setting aside or revoking its office order dated 11.03.1994, based on the Medical
Board’s findings or asking them to resume their duty from any particular date. The management led no evidence to
prove that Shib Pujan Gowala was asked to appear before any Medical Board constituted on 21.01.1995 for re-
assessment of his medical condition and extent of his debility. Due to non-fulfilment of such responsibility the
management is duty bound under the provisions of Clause 9.4.3 (ii) of NCWA-IV to consider the claim for
employment of the dependent son of Shib Pujan Gowala. In the instant case Shib Pujan Gowala has not produced any
document to show that any application was made by him before the management to provide employment to his
dependent son, Prakash Gwala (Yadav). The stand taken by the management is not justified. Therefore, the
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management of ECL is directed to process the prayer for employment of the dependent son of Shib Pujan Gowala
within a period of one month from the date of communication of the Award in accordance with the provisions of
NCWA-IV, providing full opportunity to the party to place all materials and communicate their decision to Shib Pujan
Gowala within a fortnight thereafter. In default the management of the company shall be liable to compensate Shib
Pujan Gowala by paying him a sum equivalent to his wages and all consequential benefits which would have fallen
due in favour of the employee from 13.03.1994 till the date of his superannuation, had he not been terminated from
his service by the office order dated 11.03.1994. The compensation amount shall be paid within a period of one (1)
month from the date of default in providing the employment to the dependent. Any delay in paying such
compensation will be accompanied by an interest of nine percent (9%) per annum on the sum till repayment. The
Industrial Dispute is accordingly allowed in favour of the workman on contest.

Hence,
ORDERED

that the Industrial Dispute is allowed in favour of Shib Pujan Gowala on contest. The management of Bankola
Colliery of ECL is directed to process the employment proposal of the dependent son of Shib Pujan Gowala under the
provision of Clause 9.4.3 (ii) of NCWA-IV and communicate the decision to Shib Pujan Gowala within a fortnight. In
default of providing employment to the dependent son (Prakash Gwala (Yadav)) of the employee the management
shall compensate Shib Pujan Gowala by paying him a sum equivalent to his wages and all consequential benefits from
13.03.1994 till the date of his superannuation, as if Shib Pujan Gowala was not terminated from his service on the
ground of his debility. The compensation amount shall be paid within a month from the default of providing the
employment to the dependent. Any delay in paying such compensation shall accrue an interest of nine percent (9%)
per annum on the sum till payment is made. Let an Award be drawn up in light of my above findings. Let copies of
the Award in duplicate be sent to the Ministry of Labour, Government of India, New Delhi for information and
Notification.

ANANDA KUMAR MUKHERIJEE, Presiding Officer

75 fReett, 26 fawae, 2024
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New Delhi, the 26th September, 2024

S.0. 1863.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award ( Reference.l.D.No. 36/2018) of the Central Government Industrial
Tribunal-cum-Labour Court, Asansol as shown in the Annexure, in the industrial dispute between the Management
of E.C.L. and their workmen, received by the Central Government on 28/08/2024

[F. No. L-22012/50/2018-IR (CM-II)]
MANIKANDAN. N, Dy. Director
ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL -CUM- LABOUR COURT,
ASANSOL.

PRESENT: Shri Ananda Kumar Mukherjee,
Presiding Officer,
C.G.I.T-cum-L.C., Asansol.

REFERENCE CASE NO. 36 OF 2018
PARTIES: Abhijit Bouri
Vs.
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Management of B.M.P. Group of ECL

REPRESENTATIVES:

For the Union/Workman: Mr. Rakesh Kumar, President, Koyala Mazdoor Congress.
For the Management of ECL:  Mr. P. K. Das, Advocate.

INDUSTRY: Coal.

STATE: West Bengal.

Dated: 21.08.2024

AWARD

In exercise of powers conferred under clause (d) of Sub-section (1) and Sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), the Government of India through the Ministry of Labour, vide its Order
No. 1.-22012/50/2018-IR(CM-II) dated 13.11.2018 has been pleased to refer the following dispute between the
employer, that is the Management of B.M.P. Group under Sodepur Area of Eastern Coalfields Limited and their
workman for adjudication by this Tribunal.

SCHEDULE

“ Whether the action of the Management of Patmohna Colliery under Sodepur Area of M/s. ECL in
dismissing Shri Avijit Bouri, U.G.Loader w.e.f. 12/16.12.98 is justified or not? If not, to what relief the
workman concerned is entitled to and from which date? ”

1.  On receiving Order No. L-22012/50/2018-IR(CM-II) dated 13.11.2018 from the Government of India,
Ministry of Labour, New Delhi for adjudication of the dispute, a Reference case No. 36 of 2018 was registered
03.12.2018 and an order was passed for issuing notice to the parties through registered post, directing them to appear
and submit their written statements along with relevant documents in support of their claims and a list of witnesses.

2.  The aggrieved workman filed his written statement on 28.10.2022 and the management of the employer
company contested the Industrial Dispute by filing their written statement on 02.01.2023. In gist, the fact of the case
of the workman represented by Koyala Mazdoor Congress is that, Abhijit Bouri, an Underground Loader, bearing
UM No. 814898 was a permanent employee of the company, posted at Patmohana Colliery under Sodepur Area of
Eastern Coalfields Limited (hereinafter referred to as ECL). The workman was absent from duty from 04.02.1998 to
15.10.1998, for a period of eight months and ten days due to illness. The management of the employer company
issued a Charge Sheet against the workman for his unauthorized absence to which Abhijit Bouri submitted his reply,
requesting the company to permit him to join his duty.

3. Without issuing any Notice of enquiry, the employer company initiated a domestic enquiry against him, of
which he had no knowledge. The workman was not provided with any opportunity to represent his case or to take the
assistance of any co-worker. The Enquiry Proceeding was concluded ex-parte and the order of dismissal was issued
against him bearing Ref. No. BMP/C-6/12-A/1009 dated 12/16.12.1998.

4.  The grievance of the workman is that he had to reside at Satgram Bograchetti, which is far away from his place
of duty at Patmohna Colliery. No Notice of enquiry was sent to his home address, as a result workman could not
attend the enquiry. No 2™ Show Cause Notice was issued to the workman to provide him an opportunity to defend his
case. In the Charge Sheet there is no charge of habitual absence but the management had taken into consideration
such charge in the course of enquiry without any notice to the workman. The workman submitted mercy petitions for
his reinstatement but the management did not consider the same. In the light of Memorandum of Settlement reached
before the Regional Labour Commissioner (Central), Asansol on 22.05.2007, it had been agreed between the
management and the functioning unions of ECL that mercy petitions of the dismissed employees would be considered
if the period of absence was up to nine months and at the relevant time, the workman was within forty-five years of
age.

5. Further case of the workman is that in similar situation, in the case of Damu Dakua of Khas Kajora Colliery of
ECL and Bagia Nayak of Chora Colliery of ECL, the Hon’ble High Court at Calcutta, directed the management to
follow the order of the Coal India Limited, regarding issuance of 2™ Show Cause Notice. According to the workman
the enquiry proceeding resulting in his dismissal is illegal and unjust as the Enquiry Officer had filled up printed form
in the guise of an enquiry. The punishment of dismissal imposed against the workman is disproportionate to the
charge and the workman prayed for setting aside the order of dismissal, reinstatement in service and full back wages
with all other consequential benefits.

6.  The management of BMP Group of ECL in their written statement urged that Abhijit Bouri, an Underground
Loader at Patmohna Colliery had remained absent from his duty from 04.02.1998 without any authorization and a
Charge Sheet dated 15.10.1998 was issued under Section 17(i)(n) of Model Standing Order. The workman failed to
submit any reply to the Charge Sheet, giving rise to a domestic enquiry. An Enquiry Officer was duly appointed who
held enquiry but the workman did not participate. The charge against the workman was established and on the basis of
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Enquiry Report and past conduct of the workman an order of dismissal from service was issued bearing Ref. No.
BMP/C-6/12-A/1009 dated 12/16.12.1998. It is asserted by the management that the punishment is proportionate to
the charge as the workman never informed the management about his absence from duty due to his alleged illness. It
is further stated that if the Tribunal find that the enquiry was unfair, in that event the management may be given an
opportunity to establish the charge by adducing independent proof and evidence.

7. In order to substantiate his case Abhijit Bouri filed an affidavit-in-chief, reiterating his case in the written
statement. He admitted having received the Charge Sheet and in paragraph — 4 of his affidavit-in-chief he stated
that he replied to the Charge Sheet and requested the management to allow him to join his duty. He could not attend
duty due to his illness and averred that he did not receive any Notice of enquiry for which he could not participate in
the enquiry proceeding and the management without issuing any 2™ Show Cause Notice illegally dismissed him from
service. It is asserted that he is not a habitual absentee and no Charge Sheet for habitual absence was issued against
him. In the affidavit-in-chief the workman stated that his residence was far away from Patmohana Colliery for which
he requested the management for his transfer but his request was not considered as a result he faced problem in
attending his duty. The workman also stated that he filed mercy petition on 14.02.2012 and 02.03.2012 but the
management did not consider the same in accordance with the terms of Memorandum of Settlement dated 22.05.2007.
Abhijit Bouri in course of his examination as Workman Witness — 1 produced a copy of the Charge Sheet dated
15.10.1998, which has been marked as Exhibit W-1, a copy of the letter of dismissal dated 12/16.12.1998, as Exhibit
W-2, and copies of the Mercy Petitions dated 14.02.2012 and 02.03.2012 as Exhibit W-3 and W-4 respectively.

8. In his cross-examination the workman witness stated that though he faced difficulty in travelling from Bogra
Village to Patmohana Colliery for attending duty he did not apply before the employer company for providing him
with quarters at Patmohana. He also failed to produce any application seeking transfer to some other place. The
workman denied that he intentionally absented from duty from 04.02.1998 to 15.10.1998. In course of cross-
examination the witness admitted that he did not inform the employer company the reason for his absence from duty.

9.  Mr. Rahul Panwar, Assistant Manager (P/HR) of BMP Group filed an affidavit-in-chief and was examined as
Management Witness — 1. In his affidavit-in-chief the witness stated that the workman did not submit any reply to the
Charge Sheet for which a domestic enquiry was held. The charge of misconduct was established during the enquiry
proceeding, which took place ex-parte. It transpires from the contents of his affidavit-in-chief that the Disciplinary
Authority passed an order of dismissal after considering the enquiry proceeding and past conduct of the workman. It
is urged that the dismissal of the workman is proper and justified. The management witness has produced the
following documents :

1) A copy of the Charge Sheet dated 15.10.1998 has been produced as Exhibit M-1.
(i1) A copy of the Notice of enquiry dated 18.11.1998, as Exhibit M-2.
(iii) A copy of the Enquiry proceeding, in five pages, as Exhibit M-3.

(iv) A copy of the letter dated 07/08.12.1998 issued by the Chief General Manager of Sodepur Area to the
Agent of BMP Group regarding dismissal of Abhijit Bouri, as Exhibit M-4.

) A copy of the letter of dismissal of Abhijit Bouri dated 12/16.12.1998, as Exhibit M-5.

The witness stated that he had no document relating to appointment of the Enquiry Officer, nor does he know
the name of the Enquiry Officer, who issued the Notice of enquiry.

10. In his cross-examination the management admitted that he was unable to produce any record relating to
previous punishment of Abhijit Bouri in course of his service. He also admitted that the Enquiry Proceeding was
prepared in the printed Form and that there is no record to show that the Notice of enquiry was served upon the
workman before initiating the enquiry proceeding. The management witness denied that the enquiry initiated against
the workman was illegal or that the punishment of dismissal was disproportionate to the charge. The witness further
admitted that no 2™ Show Cause Notice was issued to the workman and the direction of the Coal India Limited as
well as the mandate of the Hon’ble Supreme Court of India were not complied.

11.  The crux of the issue which emerges for consideration is whether the dismissal of Abhijit Bouri from service
w.e.f. 16.12.1998 is justified. If not, to what relief the workman is entitled to.

12.  Mr. Rakesh Kumar, on behalf of the dismissed workman draw my attention to the evidence of MW-1 that the
enquiry was held without ensuring the service of Notice to the workman and that the management failed to produce
any letter of appointment of the Enquiry Officer and was unable to identify who the Enquiry Officer was. It is argued
that the workman had no opportunity to meet the charges levelled against him and the entire enquiry proceeding is a
gross violation of the principles of natural justice. It is argued that the Enquiry Report has been submitted in a filled
up pro forma without recording of statements of the management witness in first person. The union representative
vehemently argued that there was serious miscarriage of justice by not issuing the 2" Show Cause Notice to the
workman even after conclusion of an ex-parte enquiry proceeding, especially when the Disciplinary Authority and
Enquiry Officer were not the same person. Mr. Kumar placed reliance upon the decision of the Hon’ble Supreme
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Court of India in the case of Union of India and Others vs Mohd. Ramzan Khan [AIR (1991) SC 471], which laid
down as follows:

“ When the Inquiry Officer is not the Disciplinary Authority, the delinquent employee has a right to receive
a copy of the inquiry officer’s report before the Disciplinary Authority arrives at its conclusion with regard
to the charges levelled against him. A denial of the inquiry officer’s report before the Disciplinary
Authority takes its decision on the charges, is denial of opportunity to the employee to prove his innocence
and is a breach of principles of natural justice.”

13. It is further argued by the union representative that the principle laid down by the Hon’ble Supreme Court of
India was adopted by the Coal India Limited on issuing Circular bearing No. CIL C-5A(vi)/50774/28 dated
12.05.1994 and directed its subsidiaries that a 2™ Show Cause Notice is to be issued to the workman after enquiry
proceeding in order to give opportunity to meet the findings of the Enquiry Officer. Mr. Rakesh Kumar referred to the
Mercy Petitions filed by the workman, which have been marked as Exhibit W-3 and W-4. It is urged that the
management did not consider the mercy petition though the period of his absence was only eight months and ten days,
which is less than nine months and at the relevant time his age was less than forty-five years. It is submitted that the
management of ECL and all functioning unions have executed a Memorandum of Settlement before the Regional
Labour Commissioner (Central), Asansol, agreeing to take into consideration such cases of absence.

14. In reply, Mr. P. K. Das, learned advocate for the management of ECL argued that the workman has been
dismissed for his unauthorized absence from duty for over eight months, without any intimation to the employer
company. It is submitted that though the workman denied having received any Charge Sheet and Notice of enquiry, in
his affidavit-in-chief as well as his evidence the workman claimed to have replied to the Charge Sheet which goes to
establishment that he has received the Charge Sheet but did not participate in the enquiry proceeding.

15. Learned advocate for ECL however, fairly admitted that the management is not in a position to prove that the
Notice of enquiry was served upon the workman before the enquiry proceeding commenced and did not dispute that
no 2™ Show Cause Notice was served upon the workman before his dismissal. The management did not respond to
the contention that the mercy petitions of the workman were not considered by the management in compliance with
the terms of the Memorandum of Settlement dated 22.05.2007. It is submitted that the management may be
granted an opportunity to review their decision in consequence of the enquiry proceeding.

16. 1 have considered the rival arguments in the light of the materials on record. Admittedly Abhijit Bouri remained
absent from his duty for over eight months without any authorization and has grossly misused his privilege of
working under the management of ECL. There are no qualms that a Charge Sheet for unauthorized absent was issued
to the workman and he has received the same. The workman has failed to produce any reply to the Charge Sheet.
Therefore, no material is forthcoming to support the claim of the workman that due to his illness he was unable to
attend his duty. The facts and circumstances of the case clearly indicate that the situation was rife to initiate a
domestic enquiry against the workman for his misconduct and violation of standing order. The pre-condition of
starting an enquiry proceeding is that the competent authority has to appoint an Enquiry Officer and the Enquiry
Officer is duty bund to ensure service of Notice of enquiry upon the charged employee. The management witness in
his cross-examination stated that there was no record to show that the Notice of enquiry was served upon the
workman before initiating the enquiry proceeding. On a perusal of the enquiry proceeding (Exhibit M-3), it appears
that the enquiry proceeding was recorded in a printed Form by filing up the blanks which also contain a statement that
charge was read over and explained in Bengali and Hindi. In fact, the workman did not appear and there is no reason
to read out the charge. There is no whisper in the Enquiry Proceeding that the Notice of enquiry was served upon the
workman. I find that Mr. Kanailal Pan, Mr. Mangalmoy Sarkar and Mr. Goutam Banerjee were examined as
Management Representatives but their statements have not been recorded in the first person. On the other hand, the
statements are in the form of reporting by the Enquiry Officer himself.

17. It is an admitted fact that no 2™ Show Cause Notice was issued to the workman before reaching a conclusion
that his misconduct was grave enough to attract the punishment of dismissal. In this context it is worthwhile to rely
upon the decision of the Hon’ble Supreme Court of India in the case of Union of India and Others vs Mohd.
Ramzan Khan (Supra.). The principle laid down was also to be followed by the Coal India Limited, which issued a
Circular bearing No. CIL C-5A(vi)/50774/28 dated 12.05.1994, directing all its subsidiaries to issue 2" Show Cause
Notice to the employees before taking the final decision of dismissal. In the instant case the workman did not get the
opportunity to submit his reply before the Disciplinary Authority, which again amounts to violation of natural justice.
The letter of dismissal bearing Ref. No. BMP/C-6/12-A/1009 dated 12/16.12.1998 was issued by the Agent of BMP
Group. I find that the Dy. CME / Agent is not the Appointing Authority of the charged employee, as such without any
specific concurrence of the General Manager of the Area, the Agent had no jurisdiction to dismiss the workman from
his service. In such view of the matter, I hold that the Agent has exceeded his jurisdiction by passing the order of
dismissal of the workman bearing Ref. No. BMP/C-6/12-A/1009 dated 12/16.12.1998, not being the Disciplinary
Authority or Appointing Authority. The procedure followed by the Enquiry Officer holding the enquiry proceeding is
‘ex facie’ illegal and violative of natural justice. The order of dismissal also appears to be disproportionate to the
charge, without any proof of habitual unauthorized absence of the workman.
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18. The evidence on record clearly indicates that two mercy petitions dated 14.02.2012 and 02.03.2012 were
submitted by the dismissed workman, praying for allowing him to join his duty in terms of the Memorandum of
Settlement signed by the management and union representatives on 22.05.2007. Though these petitions are submitted
long after thirteen years from the date of dismissal, the management ought to have disposed the same after
considering the facts and circumstances involved in accordance with the terms of the Memorandum of Settlement.

19. In view of my above discussion I find and held that though the workman had remained absent for a long time
and his mercy petitions were filed long after thirteen years from the date of his dismissal, the management ought to
have considered the same. The enquiry proceeding is manifestly illegal and there has been no prior service of Notice
upon the workman intimating him the date and place of holding such enquiry. Consequently, there has been violation
of principles of natural justice by not providing opportunity to the workman to represent his case. Non-issuance of 2™
Show Cause Notice and passing of order of dismissal by the Agent, who is neither the Disciplinary Authority nor the
Appointing Authority, I hold that the order of dismissal is illegal and is not sustainable under the law. The impugned
order of dismissal is therefore set aside. The management shall provide an opportunity of hearing to the workman
within one (1) month of communication of the Award and after considering the representation of the workman, if any,
to be submitted within fifteen (15) days, shall pass a fresh order on the subject matter and communicate the same to
the workman. In view of such facts and circumstances discussed above no order for payment of back wages is passed.

Hence,
ORDERED

that the Industrial Dispute is allowed on contest. The impugned order of dismissal of Abhijit Bouri, bearing Ref.
No. BMP/C-6/12-A/1009 dated 12/16.12.1998, passed by the Agent of BMP Group is set aside. The management
shall provide an opportunity of hearing to the workman within one (1) month of communication of the Award and
after considering the representation of the workman, if any, to be submitted within fifteen (15) days, shall pass a fresh
order on the subject matter and communicate the same to the workman. Let an award be drawn up in light of my
above findings. Let copies of the Award in duplicate be sent to the Ministry of Labour, Government of India, New
Delhi for information and Notification.

ANANDA KUMAR MUKHERIEE, Presiding Officer

7% faeelt, 26 fAawaw, 2024
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[T |. Tei-22012/43/2014-318 3R, (T.TH-11)]
Tforses.ue, 37 Aeaw

New Delhi, the 26th September, 2024

S.0. 1864.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award ( Reference.l.D.No. 09/2014) of the Central Government Industrial
Tribunal-cum-Labour Court, Asansol as shown in the Annexure, in the industrial dispute between the Management
of E.C.L. and their workmen, received by the Central Government on 28/08/2024.

[F. No. L-22012/43/2014 — IR (CM-II)]
MANIKANDAN. N, Dy. Director
ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL -CUM- LABOUR COURT,
ASANSOL.

PRESENT: Shri Ananda Kumar Mukherjee,
Presiding Officer,
C.G.I.T-cum-L.C., Asansol.

REFERENCE CASE NO. 09 OF 2014

PARTIES: Ajit Kora
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Vs.
Management of Gourandi Begunia Colliery of ECL

REPRESENTATIVES:

For the Union/Workman: Mr. Rakesh Kumar, President, Koyala Mazdoor Congress.
For the Management of ECL:  Mr. P. K. Das, Advocate.

INDUSTRY: Coal

STATE: West Bengal.

Dated: 07.08.2024

AWARD

In exercise of powers conferred under clause (d) of sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), the Government of India through the Ministry of Labour, vide its Order
No. 1.-22012/43/2014-IR(CM-II) dated 30.06.2014 has been pleased to refer the following dispute between the
employer, that is the Management of Gourandi Begunia Colliery under Salanpur Area of Eastern Coalfields Limited
and their workman for adjudication by this Tribunal.

SCHEDULE

“ Whether the action of the Management of Gourandi Begunia Colliery of M/s. Eastern Coalfields Ltd.
in imposing a punishment of dismissal on Shri Ajit Kora, U.G. Loader w.e.f. 05.06.2007, vide order No. C-
6/36/P-852 dated 22.05.2007/05.06.2007 is just and legal? If not, to what relief the workman is entitled
to?”

1.  On receiving Order No. L-22012/43/2014-IR(CM-II) dated 30.06.2014 from the Government of India,
Ministry of Labour, New Delhi for adjudication of the dispute, a Reference case No. 09 of 2014 was registered on
15.07.2014 and an order was passed for issuing notice to the parties through registered post, directing them to appear
and submit their written statements along with relevant documents in support of their claims and a list of witnesses.

2. Mr. P. K. Das, learned advocate for the management of Eastern Coalfields Limited is present. Ajit Kora, the
dismissed workman is represented by Mr. Rakesh Kumar, union representative. The case is fixed up today for
evidence of the workman witness for the thirtyfifth time. Workman has not appeared before this Tribunal even on a
single date.

3. The Management as well as union have filed written statements and the case was fixed up for evidence of
workman witness since 09.02.2016. Workman never appeared before this Tribunal for any redressal. The concerned
union representing the workman has failed to establish any communication with the workman. Considering all
aspects, [ am of the view that the workman is not inclined to proceed further with this case and the same is disposed
of in the form of a No Dispute Award. The Industrial Dispute is accordingly dismissed and a No Dispute Award be
drawn up.

Hence,
ORDERED

that a No Dispute Award be drawn up in the above Reference case. Let copies of the Award in duplicate be sent to the
Ministry of Labour and Employment, Government of India, New Delhi for information and Notification.

ANANDA KUMAR MUKHERIJEE, Presiding Officer

T2 foeett, 26 fawae, 2024

FIM. 1865l fdare SifSf~rM, 1947 (1947 &T 14) B GRT 17 & JAFARY H, Do

WHR THL.UAS Jeadad & dag @ R 598 PHeRI & 9, ey H Ffde sienfre faare
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UHIRG BT 8, Gl D ARGR B 28,/09 /2024 I UK B3l AT |

[F7. &. Uel-22012/31/2021-31T8 3R, (A1.TH-11)]
Tiorehas. U, 397 M

New Delhi, the 26th September, 2024
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S.0. 1865.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award ( Reference.l.D.No. 13/2021) of the Central Government Industrial
Tribunal-cum-Labour Court, Asansol as shown in the Annexure, in the industrial dispute between the Management
of E.C.L. and their workmen, received by the Central Government on 28/08/2024.

[F. No. L-22012/31/2021 — IR (CM-II)]
MANIKANDAN. N, Dy. Director
ANNEXURE
BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, ASANSOL.

PRESENT: Shri Ananda Kumar Mukherjee,
Presiding Officer,
C.G.I.T-cum-L.C., Asansol.

REFERENCE CASE NO. 13 OF 2021
PARTIES: Sunil Kora

Vs.

Management of Monoharbahal Colliery of ECL and Another.
REPRESENTATIVES:
For the Union/Workman: Mr. Rakesh Kumar, President, Koyala Mazdoor Congress.
For the Management of ECL:  Mrs. Swapna Basu, Advocate.
INDUSTRY: Coal.
STATE: West Bengal.
Dated: 31.07.2024

AWARD

In exercise of powers conferred under clause (d) of Sub-section (1) and Sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), the Government of India through the Ministry of Labour, vide its Order
No. 1-22012/31/2021-IR(CM-II) dated 16.08.2021 has been pleased to refer the following dispute between the
employer, that is the Management of Monoharbahal Colliery under Salanpur Area of Eastern Coalfields Limited and
their workman for adjudication by this Tribunal.

SCHEDULE

“ Whether the action of the Management of M/s Eastern Coalfields Ltd. in relation to its Manoharbahal
Colliery under Salanpur Area in dismissing the service of Shri Sunil Kora, UG Loader, U.M. No. 110169
vide their letter dated 29-03-2008 is just and legal? If not, to what relief the concerned workman is entitled
to?”

1.  On receiving Order No. L-22012/31/2021-IR(CM-II) dated 16.08.2021 from the Government of India,
Ministry of Labour, New Delhi for ad]udlcatlon of the dispute, a Reference case No. 13 of 2021 was registered on
16.08.2021 and an order was passed for issuing notice to the parties through registered post, directing them to appear
and submit their written statements along with relevant documents in support of their claims and a list of their
witnesses.

2. Mr. Rakesh Kumar, Union representative on behalf of the aggrieved workman filed a written statement on
09.11.2021. In brief, the facts leading to this Industrial Dispute as disclosed in the written statement is that Sunil Kora
was posted as an Underground Loader bearing UM No. 110169 and was a permanent employee at Monoharbahal
Colliery under Salanpur Area of Eastern Coalfields Limited (hereinafter referred to as ECL). His date of birth is
30.12.1969 and was appointed under ECL on 17.01.1995. Due to illness Sunil Kora could not attend his duty. A
Charge Sheet was issued to him on 13.12.2006 for his unauthorized absence from 27.01.2004. Sunil Kora replied to
the Charge Sheet, informing that due to his illness he was unable to attend duty and was under medical treatment
during this period. In support of the same he submitted his treatment papers. Instead of allowing him to join his duty
the management issued Notice for domestic enquiry on 14.02.2008, fixing 19.02.2008 for enquiry. The Enquiry
Officer held ex-parte enquiry proceeding without ensuring service of Notice upon the workman. Report of enquiry
was submitted without providing any opportunity to the workman to participate. No 2™ Show Cause Notice was
served upon the workman and in violation to the mandate of the Hon’ble Supreme Court of India in the case of Md.
Ramzan Khan as well as Circular of the Director (P&IR) of Coal India Limited, an order of dismissal was issued
against the workman without any opportunity of submitting his representation against the findings of the Enquiry
Officer. It is contended that the Hon’ble High Court in a catena of decisions made it incumbent upon the management
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to issue 2" Show Cause Notice before awarding a punishment of dismissal. The union in support of such contention
relied upon the decision of the Hon’ble High Court at Calcutta in the case of Bagia Nayak Vs. Coal India Limited
and Others [W.P. No. 2217 of 1995]. It is further contended on behalf of the workman that the punishment of
dismissal of Sunil Kora is disproportionate to the nature of misconduct alleged and lighter punishment should have
been awarded. The union relied upon the Memorandum of Settlement dated 22.05.2007 signed by the representative
of management of ECL and all functioning unions at ECL, wherein it had been agreed that a Mercy Appeal of the
dismissed employee would be considered, if the workman is below forty-five years of age and the period of his
absence from duty is below nine months, but in the instant case the mercy petition of the workman has not been
considered. Sunil Kora is without any employment to maintain himself and family. It has been urged that the order of
dismissal passed against the workman without service of Charge Sheet, Notice of enquiry and 2" Show Cause Notice
is bad in law, punishment is disproportionate to the charge and the order is liable to be set aside with direction for
reinstatement of the workman and payment of back wages and other consequential reliefs.

3. The management of Monoharbahal Colliery contested the Industrial Dispute by filing their written statement on
20.12.2022, wherein it is admitted that Sunil Kora was posted as Underground Loader at Monoharbahal Colliery
bearing UM No. 110169 and his date of birth is 30.12.1969. According to the management of ECL, Sunil Kora was a
habitual absentee and neglected his duty. His attendance was consecutively recorded as poor and it went down to only
forty-eight days in a particular year. The specific charge against Sunil Kora is his unauthorized absence from service
w.e.f. 27.01.2004 which resulted in issuance of Charge Sheet bearing letter No. MB/06/268 dated 13.12.2006.
Workman was asked to submit his explanation for his unauthorized absence from work within a week but he
submitted his reply only on 31.12.2007 which was not found satisfactory. Management issued Notice of enquiry
bearing Ref. No. BMC/Agent/08/1064 dated 13/14.02.2008, directing Sunil Kora to appear before the Enquiry Officer
on 19.02.2008. Reasonable opportunity of hearing was given to Sunil Kora but he did not participate in the Enquiry
Proceeding. Enquiry was held on 19.02.2008, 07.03.2008 and 19.03.2008 after issuance of Notice to Sunil Kora but
the workman did not participate nor did he make any communication with the Enquiry Officer. Finally, an ex-parte
Enquiry Proceeding was held and the charge mentioned in the Charge Sheet was established against the workman. On
the basis of the Enquiry Report, the Chief General Manager of Salanpur Area issued a letter dated 29.03.2008,
dismissing Sunil Kora from service of the company with immediate effect. According to the management the
workman not only absented in unauthorized manner but he wilfully remained absent which adversely affected the
work of the company. Management accordingly prayed for dismissing the Industrial Dispute.

4.  In support of his case Sunil Kora examined himself as Workman Witness — 1 and filed an affidavit-in-chief. In
course of his evidence, he produced the following documents:

1) Copy of his Identity Card has been produced as Exhibit W-1.

(i1) Copy of the Appointment Letter dated 16.01.1995, as Exhibit W-2.
(1i1) Copy of the Letter of dismissal dated 29.03.2008, as Exhibit W-3.
(iv) Copy of the Mercy application dated 20.01.2020, as Exhibit W-4.

The main contention in the affidavit-in-chief is that he did not receive any Charge Sheet. No Notice of enquiry
was served upon him. the Enquiry Officer conducted the enquiry ex-parte without ensuring service of Notice and the
management without issuing 2™ Show Cause Notice, in violation of natural justice imposed an extreme punishment
against him, which is illegal and he should be allowed to join duty with back wages.

5.  In course of cross-examination the workman admitted his signature on the reply to the Charge Sheet dated
13.12.2006. His signature has been marked as Exhibit M-1 and the reply submitted by him against the Charge Sheet,
has been marked as Exhibit M-1/1. The workman denied the suggestion that he remained absent from duty
intentionally till Charge Sheet was issued.

6.  After closure of evidence of workman witness on 22.02.2023 opportunity was extended to the management of
ECL to adduce evidence and also produce their documents. Mrs. Swapna Basu, learned advocate produced Mr.
Devendra Kumar, Assistant Manager (Personnel), as Management Witness -1 but no affidavit-in-chief was filed. Mr.
Devendra Kumar was examined-in-chief on oath.

He produced the following documents :
@) Signature of Sunil Kora on reply to the Charge Sheet is marked as Exhibit M-1
(i1) Copy of the Chargesheet dated 13.12.2006 has been produced as Exhibit M-1/2.
(ii1) Copy of the reply against the Charge Sheet submitted by Sunil Kora, as Exhibit M-2 and Exhibit M-1/1.

(iv) Copy of the Notice of enquiry dated 13/14.02.2008 issued to Sunil Kora fixing date for enquiry, as
Exhibit M-3.

%) Copy of the Notice of enquiry dated 11.03.2008, as Exhibit M-4.
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(vi) Copy of the Notice of enquiry dated 01.03.2008, as Exhibit M-5.

(vii) Copy of the Notice of Enquiry Proceeding in two pages, as Exhibit M-6.

(viii) Copy of the findings of the Enquiry Officer dated 24.03.2008, as Exhibit M-7.
(ix) Copy of the letter of dismissal dated 29.03.2008, as Exhibit M-8.

7. The witness was unable to give any clear answers and the case was adjourned to 17.10.2023 for further cross-
examination of the management witness. In his cross-examination the witness stated that he was not able to produce
any document to show that Notice of enquiry was served upon the dismissed workman. No evidence has been
adduced by the management witness regarding service of Notice of enquiry upon the workman. Management witness
also admitted that no 2™ Show Cause Notice was served upon Sunil Kora and that Sunil Kora had submitted a mercy
petition. The matter was referred to the Headquarters of ECL but no reply was given to the concerned person. The
witness denied that the workman was dismissed from service by keeping him in the dark about the Departmental
Proceeding.

8. The moot question which arises for consideration in this case is whether the dismissal of Sunil Kora from
service on 29.03.2008 is just and legal and whether the concerned workman is entitled to any relief.

9.  Mr. Rakesh Kumar, Union representative assailing the order of dismissal argued that the management of ECL
has initiated the Departmental Proceeding against the workman without service of copy of Charge Sheet, Notice of
enquiry and 2™ Show Cause Notice accompanied with Enquiry Proceeding. It is vehemently argued that the entire
proceeding against the workman is a manifestation of gross violation of natural justice in as much as no opportunity
was given to Sunil Kora to participate in the Enquiry Proceeding or to raise his defence. It is argued on behalf of the
dismissed workman that in his reply dated 13.12.2007 (Exhibit M-2), the workman informed that he was unable to
attend his duty from 27.01.2004 due to his illness and he was under medical treatment at Kelejora BPHC but
management initiated the Enquiry Proceeding in absence of the workman and without ensuring service of the Notice
of enquiry upon him. Mr. Rakesh Kumar placed reliance upon a decision of the Hon’ble Supreme Court of India in the
case of Union of India and Others vs Mohd. Ramzan Khan [AIR (1991) SC 471], which laid down as follows :

“ When the Inquiry Officer is not the Disciplinary Authority, the delinquent employee has a right to receive
a copy of the inquiry officer’s report before the Disciplinary Authority arrives at its conclusion with regard
to the charges levelled against him. A denial of the inquiry officer’s report before the Disciplinary
Authority takes its decision on the charges, is denial of opportunity to the employee to prove his innocence
and is a breach of principles of natural justice.”

It is argued that the principle of law laid down by the Hon’ble Supreme Court of India was resolved to be enforced by
the Coal India Limited by way of issuing a Circular bearing No. CIL C-5A(vi)/50774/28 dated 12.05.1994, wherein it
has been clearly laid down that the charged employee had to be supplied with Enquiry Proceeding and Enquiry Report
and a 2™ Show Cause Notice had to be issued to him before taking any final decision of removing him from service.
It is submitted that in the instant case the management of ECL violated the terms of their own Circular and the
principle laid down by the Hon’ble Supreme Court of India. It is argued that due to such violation of natural justice
and non-compliance of the mandatory provisions of law, the order of dismissal, which is improper and illegal, needs
to be set aside and the workman should be reinstated in the service with full back wages.

10. Refuting the contention of the union representative, Mrs. Swapna Basu, learned advocate for the management
argued that the union has taken a conflicting stand regarding service of Charge Sheet upon the workman. On one hand
it is stated that he did not receive Charge Sheet but Sunil Kora in his cross-examination admitted his signature on
reply to the Charge Sheet as Exhibit M-1. Learned advocate for the management referred Exhibit to M-3, M-4 and M-
5 which are notice of the enquiry, issued in the name of Sunil Kora and argued that three Notice of enquiry were
issued to the workman on 14.02.2008, 01.03.2008 and 11.03.2008 and thereby every effort was made to inform the
absentee workman to attend the Enquiry Proceeding but he did not participate in the same, being aware of the fact that
a Charge Sheet was issued against him for his habitual absence during the preceding three years and his unauthorized
absence for more than ten days. Learned advocate argued that the management after giving every opportunity to the
workman issued an order of dismissal against him for his unauthorized absence, which is a gross misconduct. It is
submitted that he is not entitled to any relief and the Industrial Dispute is liable to be dismissed.

11. I have considered the rival arguments advanced on behalf of the union and management and also examined the
materials on record and evidence adduced by both the parties. The workman initially was in a denial mode and
claimed that copy of Charge Sheet and Notice of enquiry were not served upon him, thereby he did not have any
opportunity to participate in the Enquiry Proceeding. In his affidavit-in-chief Sunil Kora in paragraph-6 stated that he
did not receive the Charge Sheet issued by the management. However, he admitted that he submitted a reply against
the Charge Sheet, which has been marked as Exhibit M-1/1. The Charge Sheet produced by the management has been
marked as Exhibit M-1/2, which bears an imputation that Sunil Kora absented from duty from 27.01.2004 without any
leave or authorization and his absence amounted to misconduct under the provision of Clause 26.29 of Certified
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Standing Order. There is no reference to any charge under Clause 26.23 of Certified Standing Order, which relates to
‘habitual absence’. The Charge Sheet also disclosed that his service would be terminated from the date of his
unauthorized absence unless a satisfactory explanation was submitted within a week. The management of ECL has
not been able to produce document to prove that Charge Sheet was served upon the workman within time. However, a
delayed reply to the Charge Sheet by the workman dated 31.12.2007 amply proves that the workman was informed
about the charge levelled against him for his unauthorized absence. It may be gathered from the reply dated
31.12.2007 that the workman was actually absent from duty for more than four years. The ground for absence is
disclosed in his reply that he was suffering from serious disease and he was under medical treatment at Kelejora
BPHC. It can well be assumed that a person suffering from serious ailment for four years, which allegedly prevented
him from attending his work would have proceed to a higher centre for advance medical treatment. The workman did
not disclose the nature of ailment and was far short of producing medical documents in support of his ailment. Even at
this stage of the Industrial Dispute, when opportunity was given to the workman, he could not produce a single
document relating to his medical treatment. The misconduct of the workman is abjectly disapproving.

12. Be that as it may, a misconduct however serious and grave it may be, the ultimate decision has to be arrived by
following the principle established by law. It would now be appropriate to consider the mode and manner in which the
management of ECL has delt with the charged employee before dismissing him from service. The management in
course of their evidence has produced a copy reminder of the Charge Sheet but the same bears the date of Charge
Sheet as 13.12.2006. No evidence has been adduced by the management to prove the mode in which the Notice of
enquiry dated 13/14.02.2008, 01.03.2008 and 11.03.2008 were transmitted to the workman and whether any of such
notice was served upon the addressee. Exhibit M-6 reveals that the Enquiry Proceeding was taken up on 19.02.2008,
07.03.2008 and 19.03.2008. In order dated 07.03.2008 the Enquiry Officer has stated that reply of the Charge Sheet
dated 02.01.2008 along with some treatment papers were submitted by the chargesheeted workman. No copy of reply
to the Charge Sheet dated 02.01.2008 has been produced by the management before this Tribunal. On none of the
dates fixed for enquiry the Enquiry Officer recorded his satisfaction about service of Notice of enquiry upon the
workman. While recording the statement of the Management Representative on 19.03.2008 the name of the
management representative has neither been recorded nor has he recorded the statement of M.R. in first person. In the
Enquiry Report dated 24.03.2008, produced as Exhibit M-7, the Enquiry Officer did not consider the contents of the
treatment papers admittedly been submitted by the workman along with the reply to the Charge Sheet. After
concluding the Enquiry Proceeding admittedly no 2™ Show Cause Notice nor any copy of Enquiry Report was served
upon the workman, seeking his explanation or representation. No formal charge was framed by the Enquiry Officer
and in his report, there is no whisper as to the provision of the Clause under which the workman was found guilty.
The Enquiry Proceeding appears to be an outcome of paperwork by the management. I further find that even in the
letter of dismissal the Chief General Manager of Salanpur Area has not referred to the relevant Clause of the Certified
Standing Order under which the accused workman was found guilty.

In the instant case Mr. B. N. Pandey, Enquiry Officer and the Competent authority are different persons. As such non-
issuance of 2™ Show Cause Notice to the workman amounted to the violation of the principles of natural justice as
well as the mandate of the Hon’ble Supreme Court of India in the case of Union of India and Others vs Mohd.
Ramzan Khan [AIR (1991) SC 471], which laid down that when the Inquiry Officer is not the Disciplinary
Authority, the delinquent employee has a right to receive a copy of the inquiry officer’s report before the Disciplinary
Authority arrives at its conclusion with regard to the charges levelled against him, which has been duly adopted by the
Coal India Limited in their Circular bearing No. CIL C-5A(vi)/50774/28 dated 12.05.1994.

13. The conduct of the workman who has remained absent for more than four years from his place of duty in
unauthorized manner certainly deserves no sympathy and he has grossly abused his right contingent to service.
Despite such fact I am unable to waive the legal necessities which were required to be fulfilled by the management
before arriving at a decision of terminating the workman from his service. The procedure adopted by the management
is itself violative of the principle of natural justice and hence the same is unacceptable and the order of dismissal
dated 29.03.2008 is set aside. Sunil Kora, the dismissed workman is entitled to be reinstated in service more for the
laches on the part of the management of ECL. The workman not having rendered any service to the company for
several years and without any evidence on his part that he was not gainfully employed at any other place for his
livelihood, I am not inclined to grant him the relief of any back wages during his period of absence. The period of
absence from 27.01.2004 till the date of his joining shall be treated as dies non and he shall be entitled to the
continuity of service. The Industrial Dispute is accordingly decided in favour of the workman.

Hence,
ORDERED

that the Industrial Dispute is decided in favour of the workman on contest. The order of dismissal of Sunil Kora
from service bearing Ref. No. C-6/36/P-2937 dated 29.03.2008 issued by the Chief General Manager of Salanpur
Area of ECL is not sustainable under the law and is set aside. the management of ECL is directed to reinstate Sunil
Kora within one (1) month from the date of communication of this Award. The workman shall not be entitled to any
back wages. The period of absence from 27.01.2004 till the date of his joining shall be treated as dies non and he shall
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be entitled to continuity of service. Let an award be drawn up in light of my above findings. Let copies of the Award
in duplicate be sent to the Ministry of Labour, Government of India, New Delhi for information and Notification.

ANANDA KUMAR MUKHERIJEE, Presiding Officer

T2 faeet, 26 fiawaT, 2024

I, 1866.—iEife  fdare fSfFd, 1947 (1947 FT 14) @1 GRT 17 & JIART ¥, D=
WHR T H.TAS yducs & Wag FAodl R 996 eHaR & 4, orey 3 fifde sielfe e %
=T WHR el A@dRy - g — =9 =Arared, AN & vare  (Tead ST 12/2020) @7
UHIRT BT &, Wl da WRGR B 28,/09 /2024 HI UK g AT |

[T, &. UeI-22012/99/2019-3TS.3TR. (A1 TH-11)]
Tforsea.uq, 37 Ae®

New Delhi, the 26th September, 2024

S.0. 1866.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award ( Reference.l.D.No. 12/2020) of the Central Government Industrial
Tribunal-cum-Labour Court, Asansol as shown in the Annexure, in the industrial dispute between the Management
of E.C.L and their workmen, received by the Central Government on 28/08/2024

[F. No. L-22012/99/2019 — IR (CM-II)]
MANIKANDAN. N, Dy. Director
ANNEXURE
BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL -CUM- LABOUR COURT, ASANSOL.

PRESENT: Shri Ananda Kumar Mukherjee,
Presiding Officer,
C.G.I.T-cum-L.C., Asansol.

REFERENCE CASE NO. 12 OF 2020

PARTIES: Nand Kishor Rajak
(dependent son of Late Brahmadeo Rajak)
Vs.
Management of Jambad Colliery of ECL

REPRESENTATIVES:

For the Union/Workman: Mr. Rakesh Kumar, President, Koyala Mazdoor Congress.
For the Management of ECL:  Mr. P. K. Das, Advocate.

INDUSTRY: Coal.

STATE: West Bengal.

Dated: 24.07.2024

AWARD

In exercise of powers conferred under clause (d) of Sub-section (1) and Sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), the Government of India through the Ministry of Labour, vide its Order
No. 1.-22012/99/2019-IR(CM-II) dated 06.02.2020 has been pleased to refer the following dispute between the
employer, that is the Management of Jambad Colliery under Kajora Area of Eastern Coalfields Limited and their
workman for adjudication by this Tribunal.
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SCHEDULE

“ Whether the demand of Koyala Mazdoor Congress (HMS), Asansol for providing employment on
compassionate ground to Shri Nand Kishore Rajak S/o Late Bramhdev Rajak, Ex-Pump Khalasi of Jambad
Colliery under Kajora Area who expired on 16.7.1999, by M/s. Eastern Coalfields Ltd. is justified? If so,
what relief Shri Nand Kishore Rajak S/o Late Bramhdev Rajak is entitled to and to what extent? ”

1.  On receiving Order No. L-22012/99/2019-IR(CM-II) dated 06.02.2020 from the Government of India,
Ministry of Labour, New Delhi for adjudication of the dispute, a Reference case No. 12 of 2020 was registered on
24.02.2020 and an order was passed for issuing notice to the parties through registered post, directing them to appear
and submit their written statements along with relevant documents in support of their claims and a list of witnesses.

2. Management of Eastern Coalfields Limited (hereinafter referred to as ECL) contesting the Industrial Dispute,
filed their written statement on 12.09.2022.

Nand Kishor Rajak, son of the deceased employee filed his written statement on 24.01.2023 through Mr. Rakesh
Kumar, President, Koyala Mazdoor Congress. The dispute in this case is that Brahmadeo Rajak was a permanent
employee of Jambad Colliery who died on 16.07.1999 in harness. Nand Kishor Rajak, the dependent son was not
provided with employment as a dependent. Whether such act on part of the management is justified and the relief to
which the dependent is entitled to. The fact of the case disclosed in the written statement of the union is that
Brahmadeo Rajak, Ex-Pump Operator, having UM No. 536566 was posted at Jambad Colliery under Kajora Area of
ECL and he died on 16.07.1999, while in the service of the company. According to the Clause 9.5.0 of National Coal
Wage Agreement (hereinafter referred to as NCWA) applicable to the Coal Industry, one dependent of the deceased
employee is entitled to get employment. Asha Devi, wife of the deceased employee applied for providing employment
to her and submitted relevant document before the management of Jambad Colliery. She was asked to appear before
the Screening Committee of the Colliery for her employment and the employment proposal was forwarded to the
Area Office. Asha Devi was called before the Screening Committee on 08.07.2003. After her screening she was
referred before the Initial Medical Examination Board (hereinafter referred to as the IME Board). The proposal of
employment of Asha Devi was forwarded to the Head Quarters of ECL. The management of ECL discouraged
employment of female dependent and the proposal for her employment was kept pending for several years. The
management of ECL persuaded Asha Devi to accept monetary compensation in lieu of employment but she did not
accept the same and instead she requested the management for employment of Nand Kishor Rajak, the dependent son.
An Industrial Dispute was raised before the Assistant Labour Commissioner (Central), Raniganj over the claim for
employment by the dependent son. During the conciliation proceeding management agreed to process the
employment proposal of the dependent son and a Memorandum of Settlement was signed. In accordance with
such settlement Nand Kishor Rajak submitted his documents in support of his claim. He appeared before the
Screening Committee at the Colliery level. The management verified his relationship with Brahmadeo Rajak through
Police authority at his native place and after receiving the report, the committee recommended his employment.
Screening was done at Area level and he was examined by the IME Board, where he was found medically fit for
employment. The Area General Manager recommended the proposal of employment to the ECL Head Quarters.
Several quarries made by the Personnel Manager (EMPL), ECL Head Quarters, which were all complied by Nand
Kishor Rajak. After ten years the management of ECL regretted the proposal for employment of the son on the
ground that his claim for employment was made after a delay.

3. It is the case of the union that initially the dependent wife of the deceased employee submitted the claim for
employment after the death of her husband but the matter was kept pending. Thereafter, the dependent son applied for
employment and his subsequent application was in continuation of the earlier claim of his mother and the company
cannot regret the claim for employment on the ground that it was a delayed claim. Union asserted that the
management by not taking any decision delayed the matter for which the dependents of workman cannot suffer. The
contention of Nand Kishor Rajak is that he has no source of income for his livelihood and he is badly in need of the
employment. The union asserted that the provision for employment to the dependent is based upon the decision of the
Coal India Limited, which was adopted by the Joint Bipartite Committee for the Coal Industry in NCWA and the
same cannot be treated as compassionate appointment for the dependent. It is asserted that the management is under
an obligation, be directed to provide employment to the dependent son and pay monetary compensation to the wife of
Brahmadeo Rajak from the date of death of the employee up to the date of providing employment to the dependent
son. In support of the claim for employment the union relied upon a decision of the Hon’ble High Court at Calcutta in
the case of Jagadish Bouri @ Madhu Bouri Vs. Union of India and Others [MAT 149 of 2024 with IA No. CAN
1 of 2024, CAN 2 of 2024], wherein the Hon’ble Division Bench had granted the prayer for employment of the
dependent son even after claim for employment was kept pending for several years.

4.  The Agent of Jambad Colliery, representing the management of ECL, in their written statement, refuted the
claim for employment of the dependent son. It is their specific case that Nand Kishor Rajak submitted the application
for compassionate appointment on 07.11.2011. The matter was examined and the proposal for employment was
processed. The Screening committee and the IME Board held necessary screening and medical examination at the
Area level. The genuineness of relationship of the claimant with the deceased employee was also established but the
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competent authority did not provide employment to the dependent son on the ground that the case is liable to be
rejected as per the decision of the Hon’ble High Court at Calcutta in the case of Nemai Kumar Vs. CIL and Others the
claim of the dependent was rejected on the ground of delay.

5. According to the management more than eleven years have passed since the death of the employee and the
dependent son has submitted his application for employment after inordinate delay. It is further contended that the
compassionate employment is not a vested right and it is provided to the family of the deceased employee to tide over
the financial crisis due to sudden death of sole bread earner. In the present case the application for employment was
field after a very long time and the claim for employment would fail for such delay. In support of their contention
management of ECL relied upon a decision of the Hon’ble Supreme Court of India in the case of Eastern Coalfields
Limited Vs. Anil Badyakar and Others [AIR 2009 SC 2534]. The management accordingly prayed for dismissal of
the Industrial Dispute.

6.  On behalf of the union, Nand Kishor Rajak filed his affidavit-in-chief reiterating the facts of the case and
examined himself as Workman Witness - 1. In course of his examination-in-chief, the witness produced a letter dated
27.08.2018 by which the management regretted the proposal for employment of Nand Kishor Rajak, which has been
marked as Exhibit W-12. The witness submitted an application before the management on 20.12.2018 for
reconsidering the proposal for employment. The workman witness produced the following documents in support of
his case:

1) Copy of the Death Certificate of Brahmadeo Rajak is produced as Exhibit W-1.
(i1) Copy of the Identity card of Brahmadeo Rajak, as Exhibit W-2.
(1i1) Copy of the Service Record Excerpt of Brahmadeo Rajak is produced as Exhibit W-3.

(iv) Copy of the letter dated 07.07.2003 issued by the Personnel Manager, Jambad Colliery addressed to Asha
Devi, as Exhibit W-4.

V) Copy of the letter dated 20.08.2003 issued by the Personnel Manager, Jambad Colliery for pre-
employment medical examination of Asha Devi, as Exhibit W-5

(vi) Copy of the letter dated 21.02.2007 regarding payment of family pension, as Exhibit W-6.

(vii) Copy of the application dated 20.01.2010 filed by Nand Kishor Rajak, claiming employment, as Exhibit
W-7.
(viii) Copy of the letter of Nand Kishor Rajak dated 07.11.2011, filing documents, as Exhibit W-8.

(ix) Copy of the employment proposal of Nand Kishor Rajak issued by the management of the Colliery and
forwarded to the Area Office, as Exhibit W-9.

x) Copy of the Memorandum of Settlement dated 13.06.2014, as Exhibit W-10.

(xi) Copy of the Report dated 24.02.2016 of three men committee for genuinity of relationship between Nand
Kishor Rajak and the deceased employee, as Exhibit W-11.

(xit) Copy of the letter dated 27.08.2018 issued by the Senior Manager (Personnel) Empl/ED, regretting
employment proposal of Nand Kishor Rajak, as Exhibit W-12.

(xiii) Copy of the letter dated 18.11.2018 issued by Agent Jambad Collery to Nand Kishor Rajak, rejecting
claim for employment as Exhibit W-13.

(xiv) Copy of the application of Nand Kishor Rajak dated 20.12.2018 for review of the decision for providing
employment, as Exhibit W-14.

xv) Copy of the No Objection Certificate from the other legal heirs of Brahmadeo Rajak, as Exhibit W-15.
(xvi) Copy of the Aadhaar Card of Nand Kishor Rajak, as Exhibit W-16.
(xvii) Copy of the Voter Identity Card of Nand Kishor Rajak, as Exhibit W-17.

7. In course of cross-examination the workman witness deposed that his date of birth is 10.01.1984 and he studied
up to Class — IV. At the time of his father’s death his grandfather was alive and his grandfather did not agree to the
employment of his mother, as he wanted his other son to get the employment in place of Brahmadeo Rajak. Witness
admitted that his mother did not agree to accept monetary compensation and she wanted her son to get employment.
The witness also admitted that he submitted his first application before ECL in the year 2009 after they regretted the
employment proposal of his mother. Copy of such application could not be produced by the witness.

8. Mr. Ramjee Tripathi, Assistant Manager (Personnel), Jambad Colliery, filed his affidavit-in-chief on behalf
of the management and was examined as Management Witness — 1. It is averred in the affidavit-in-chief that
Brahmadeo Rajak, workman of Jambad Colliery died an unnatural death on 16.07.1999 while in service. He also



4296 THE GAZETTE OF INDIA :OCTOBER 5, 2024/ASIVNA 13, 1946 [PART II—SEC. 3(i1)]

stated that as per NCWA one of the eligible dependents of the family of the deceased workman is entitled to get
compassionate employment for sustaining the family. Nand Kishor Rajak submitted his application for employment
on 07.11.2011 and after examining the matter the proposal for employment was processed. The Colliery Screening
Committee held screening test on 29.01.2013 and the Initial Medical Examination (hereinafter referred to as IME)
was done on 03.04.2015. Subsequently, a screening was done at Area level on 29.04.2015. The relationship of the
claimant with the deceased employee was also considered on 13.03.2016. The management then declined to provide
employment on the ground that more than eleven years have passed after the death of the employee and the proposal
was regretted. The witness produced following documents in support of the management’s case :

@) Copy of the Death Certificate of Brahmadeo Rajak has been produced as Exhibit M-1.

(i1) Copy of the Service Record Excerpt of Brahmadeo Rajak, as Exhibit M-2.
(ii1) Copy of the application of Nand Kishor Rajak dated 07.11.2011, claiming employment, as Exhibit M-3.
(iv) Copy of the letter dated 11.01.2013 for screening of Nand Kishor Rajak, as Exhibit M-4.

V) Copy of the Notice dated 02.04.2015 for appearance of Nand Kishor Rajak before the IME Board, as
Exhibit M-5.

(vi) Copy of the letter dated 27.08.2018 issued by the Senior Manager (Personnel) Empl/ED, regretting the
employment proposal of Nand Kishor Rajak, as Exhibit M-6.

(vii) Copy of the report of pre-employment medical examination of Nand Kishor Rajak, as Exhibit M-7.
(viii) Copy of the Internal Circular of ECL dated 14.05.2015, as Exhibit M-8.

9. In cross-examination the material statement made by the management witness is that the application for
employment was submitted in the year 2011, whereas his father died in the year 1999. Regarding Exhibit M-6, where
a reference is made to the case of Nemai Kumar Vs. CIL and Others, the witness responded that the Senior Manager
(Personnel) EMPL/ED has not mentioned the citation and number of the case on the basis of which the employment
proposal of Nand Kishor Rajak was regretted. The witness produced a copy of Internal Circular of ECL dated
14.05.2015, whereby a dependent is required to submit an application, claiming employment within five years from
the date of death of the workman.

10. Mr. Rakesh Kumar, Union representative, arguing the case for Nand Kishor Rajak submitted that on the
premature death of Brahmadeo Rajak, the employee, his wife Asha Devi claimed for employment as dependent
according to the provisions of Clause 9.5.0 of NCWA. After Screening and IME the proposal for her employment was
forwarded to the Headquarters of ECL but no action was taken. The management tried to dissuade her from her claim
for employment and persisted her to remain content with monetary compensation. Due to such treatment by the
management of the employer company, Asha Devi was in dark regarding the fate of her employment. Nand Kishor
Rajak, the dependent son was a minor at the time of his father’s death in the year 1999. On attaining majority, when
his mother’s prayer for employment was pending final consideration, the son submitted an application claiming
employment as a dependent. The management delayed in processing the prayer for employment by several years and
ultimately on 27.08.2018 (Exhibit M-6) a regret letter was sent to Nand Kishor Rajak, rejecting his claim for
employment on the ground of delay. The union presentative vehemently argued that the management of the
company has violated the agreed terms of NCWA by not providing employment and causing suffering to the family
of the dependent. It is argued that if there was any delay, it is due to acts and omission of the management of the
company and not due to the family member of the deceased employee. Mr. Kumar argued that Asha Devi is entitled
to a monetary compensation from the date of death of her husband on 16.07.1999 till the date of employment,
provided to the dependent son. In support of his claim, a reliance is placed upon a decision of the Hon’ble High Court
at Calcutta in the case of Jagadish Bouri @ Madhu Bouri Vs. Union of India and Others [MAT 149 of 2024 with
IA No. CAN 1 of 2024, CAN 2 of 2024].

11. Contrary to the argument advanced by the union representative, Mr. P. K. Das, learned advocate for the
management of ECL argued that the Tribunal has to adjudicate the scheduled dispute, which relates to the claim for
employment of Nand Kishor Rajak and not the claim for employment of Asha Devi. Referring to the evidence on
record Mr. Das submitted that it is undisputed that Brahmadeo Rajak, the father of Nand Kishor Rajak, died an
unnatural death while in service of the company. Referring to the Internal Circular of ECL dated 14.05.2015 it is
submitted that a claim for employment has to be made within five years from the date of death of the employee, but in
the instant case the application, claiming employment was submitted by Nand Kishor Rajak for the first time on
20.01.2010 (Exhibit W-7), which is eleven years after the death of his father. Learned advocate submitted that such
inordinate delay has destroyed the claim for employment of the dependent son and the company accordingly regretted
the prayer for employment on the ground of delay, which is an established principle of law and upheld by the court of
law in many cases.
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12.  The point for consideration at this juxtapose is whether the demand for providing employment to Nand Kishor
Rajak on compassionate ground on the death of his father on 16.07.1999 is justified and whether he is entitled to
any relief.

13. Having considered the argument advanced by the learned advocate of ECL and the union representative and
evidence on record, it would appear from the cross-examination of Nand Kishor Rajak that his date of birth is
10.01.1984 and he was a minor at the time of his father’s death. There is no case of the workman that any application
was filed by Asha Devi before the company for maintaining the name of Nand Kishor Rajak in the live roster for
employment on his attaining majority. The contrary case of the union is that the wife applied for her own employment
in place of her husband. Nand Kishor Rajak for the first time submitted an application before the management,
claiming employment after ten and a half years from the date of death of his father. It goes without saying that Nand
Kishor Rajak has far exceeded the time, permissible for submitting the application for employment. The management
cannot be expected to speculate and presume that a son will seek employment after a such long time nor the employer
would be expected to provide employment after any duration of time.

14. It is however absolutely inappropriate on the part of the management to remain silent regarding employment of
the wife of deceased employee, having no disqualification at the time she submitted her application. The conduct of
the officials of the management in prolonging the proceedings for employment without any promptitude does not
inspire confidence in my mind in the matter of compliance of the terms of NCWA. The Hon’ble Division Bench of
the Hon’ble High Court at Calcutta in the case of Jagadish Bouri @ Madhu Bouri Vs. Union of India and Others
[MAT 149 of 2024 with IA No. CAN 1 of 2024, CAN 2 of 2024], while examining such trend of management has
appropriately observed as follows :

«

....... It appears that the procedure adopted by ECL, is unusually lengthy and opaque and necessary
assistance is not being provided to the illiterate, impoverished, financially weak dependants of the
deceased employee. We are of the view that the welfare measures sought to be achieved by the NCWA has
been followed more in breach than in observance. .......”

In the instant case Nand Kishor Rajak is victim of circumstances who has followed suit in claim for employment after
his mother. In the meantime, laches developed on his part due to delay and the management has taken full advantage
of the situation which could have been otherwise treated in a ‘welfare society’. In the present case I do not find merit
in the claim of the union for providing employment to the dependent son for the inordinate delay in raising the claim
for employment.

15. In the instant case invoking the jurisdiction under Section 11A of Industrial Disputes Act, 1947, the appropriate
relief according to me which can be provided to the family of the dependent is monetary compensation to Asha Devi
from the date of death of her husband on 16.07.1999 till she attains sixty years of age. The management of the
company is directed to disburse the monetary compensation to Asha Devi on account to her husband’s untimely death
within a period of two months from the date of communication of Award. In default, the management shall be liable
to pay an interest of nine percent (9%) per annum on the accumulated sum of the monetary compensation from the
time specified. The Industrial Dispute is accordingly disposed of in part, in favour of the union.

Hence,
ORDERED

that the Industrial Dispute is allowed in part. The claim for employment of Nand Kishor Rajak as a dependent
under ECL is disallowed. The management is directed to pay the monetary compensation to Asha Devi, wife of
the deceased employee for not providing employment to the dependent family member w.e.f. 16.07.1999 till she
attained sixty years of age. The monetary compensation to be paid within two (2) months from the date of
communication of the Award. In default, the management shall be liable to pay an interest of nine percent (9%) per
annum on the accumulated sum of the monetary compensation till payment. An award be drawn up in light of my
above findings. Let copies of the Award in duplicate be sent to the Ministry of Labour, Government of India, New
Delhi for information and Notification.

ANANDA KUMAR MUKHERIJEE, Presiding Officer

T2 foeett, 26 fawae, 2024
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[T, 8. Ta—23012/20/2004-31%. R, (. TH-1I)]
Tftred. U, 37 Ao

New Delhi, the 26th September, 2024

S.0. 1867.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No.246/2005) of the Central Government Industrial Tribunal-
cum-Labour Court NO 2, Chandigarh as shown in the Annexure, in the industrial dispute between the
Management of BBMB and their workmen, received by the Central Government on 29/08/2024

[F. No. L-23012/20/2004— IR (CM-II)]
MANIKANDAN. N, Dy. Director
ANNEXURE
In the Central Government Industrial Tribunal-cum-Labour Court-II, Chandigarh.
Present: Mr. Kamal Kant, Presiding Officer.

ID No. 246 /2005

Registered on:- 09.08.2005

Daulat Ram S/o Mani Ram C/o Shri Hem Prabh S/o Sh. Bali Ram, R/o Village Bhayarta, P.O. Chanahan, Teh. &
Distt. Mandi (HP).

ceeereree. Workman
Versus
1.  Bhakra Beas management Board, Madhya Marg, Sector 19-B, Chandigarh through its Chairman.
2. The Chief Engineer, BSL Project Sundernagar Township, Distt. Mandi, (HP).
.....Respondents/Managements
AWARD
Passed on:- 15.07.2024

Central Government vide Notification No.L-23012/20/2004-IR(CM-II), dated 07.07.2005, under clause (d) of
sub-section (1) of Section 10 of the Industrial Disputes Act, 1947(hereinafter called the Act), has referred the
following Industrial dispute for adjudication to this Tribunal:-

““Whether the demand of Shri Daulat Ram for reinstatement in the services of BBMB, Sunder Nagar is legal
and justified? If so, to what relief the concerned workman is entitled and from which date?

1. The brief facts, related to the case are that the construction of Beas Sutluj Link Project{hereinafter called as
BSL(P)} started in the year 1962 under Beas Control Board, which was constituted on 10.02.1961 with its
headquarter at Sundernagar and this project was under the control of Centre Government, who had been constructing,
maintaining, operating and administrating it through various Boards in different phases. After passing of Pb. Re-
Organisation Act, 1966(hereinafter called “Re-Organisation Act”) Beas Control Board was replaced by Beas
Construction Board (hereinafter called “BCB”). The workman was employed by BCB on 01.10.1971. The workman
who was employed in Beas Project(Unit-1) become the employee of Bhakra Beas Management Board(hereinafter
called as BBMB) in pursuance of proviso (1) of Section 80(3) and Section 80(5) of Re-organisation Act and the
workman become the employee of the Centre Government under the management of B.B.M.B. from 15.05.1976. The
workman has completed 240 days in every calendar year and was not interrupted till his retrenchment. The employer
made a bulk retrenchment of project employees in the year 1977 and 1978 and also in stages thereafter till 1984. The
workman was also retrenched by the employer on 29.11.1978 on account of reduction in strength due to part
completion of the BSL(P) and re-employment certificate was issued by the office of re-settlement B.S.L/B.B.M.B.
Sundernagar for the re-employment of the retrenched workmen of B.S.L.(P)(BBMB) in accordance with provision of
the Act. After the retrenchment of the workman, thousands of other persons were appointed secretly by employer,
violating Section 25-G and Section 25-H of the .D. Act, 1947. The employer is also doing unfair labour practices as
defined in Section 2(R)A of the ID Act. Management has also violated the provisions of Rules 77 and 78 of Industrial
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Dispute(Central) Rule, 1957(hereinafter called “The Industrial Rules™). By filling vacant posts, the employer declared
some posts as surplus and retrenched the employees working on those posts.

2. It is also maintained that the present workman and other workmen have filed a Civil Writ Petition
No0.403/1996, titled as Sant Ram and 87 others Vs. BBMB in the Hon’ble High Court of Shimla for their re-
employment and in the said writ petition management filed reply dated 16.04.1996 by way of affidavit and admitted
that retrenched workmen are employee of BBMB. The workmen have then withdrew the writ petition and filed civil
suits for declaring them as a retrenched workmen of BBMB before the Sub-Judge, 1* Class, Sunder Nagar, Distt.
Mandi(HP), on 21.01.1997 and later on those suits were decided on 05.07.2002 and all plaints were returned to the
workmen to be filed before the competent authority on the basis of which the present proceedings were initiated after
referring of the dispute of workman from the Ministry of Labour on 07.07.2005. Thereafter, management filed writ
petition before the Hon’ble Punjab & Haryana High Court against the order of Ministry on 07.07.2005 and the same
was dismissed on 07.05.2007 and Special Leave Petition filed bearing nos.16939-17007 of 2007 in Hon’ble Supreme
Court of India by the management was also dismissed on 08.07.2014. It is therefore, prayed that the claim petition of
the workman may kindly be allowed and workman be continued in the service of the management and be regularized
and further be given all the consequential benefits.

3. Management filed written statement, alleging therein that workman is Ex-work charged employee of Beas
Construction Board, which was constituted under Section 80(1) of the Re-organisation Act. The workman was
retrenched after completion of the work of BCB in the year 1978. The workman was paid terminal benefits i.e.
retrenchment compensation, gratuity, ex-gratia amount on account of his retrenchment from BCB as per provisions of
ID Act. It is further maintained that BCB and present management are two distinct and separate entities. It is also
maintained that construction of Beas Project was undertaken by the Punjab Govt. Irrigation Department prior to the
re-organisation of the erstwhile State of Punjab on 01.01.1966. After re-organisation the work of BSL(P) was taken
over by the Central Govt. on behalf of partner states of Punjab, Haryana and Rajasthan. The Central Govt. constituted
BCB under Section 80(5) of the Re-organisation Act and further stipulated that any component of Beas Project in
relation to which the construction has been completed be transferred by the Central Govt. to Bhakra Management
Board(hereinafter called as BMB) constituted under Section 79(1) of the Re-organisation Act. It is further stated
under Section 80(5) of the Re-organisation Act that BMB would be re-named as BBMB when any component of Beas
Project was transferred under Section 80(6) of the Re-organisation Act. The workman was employed by the BCB.
Thus, the workman never remained the employee of management. However, it is stated that 1093 work-charged and
12 contingent paid employees of Beas Project were sent on job order basis to Ranjit Sagar Dam, Punjab. They were
taken over by the management under the benevolent policy of the Central Govt. as Central Govt. had given directions
to BBMB to absorb these employees. The remaining work-charged employees were not entitled for the said benefit.
Even work-charged employees of the BCB had filed a petition in the Hon’ble Supreme Court of India, titled as
Jaswant Singh and another Vs. Union of India & Anr., 1979 SCC 440, in which their claim for absorbing them in
BBMB is not granted instead their retrenchment from BCB was upheld. Remaining averments have been denied and
it is stated that the claim of the workman is hopelessly time barred and the workman has no legal enforceable right to
claim employment in BBMB. It is prayed that claim be dismiss.

4. A replication was also filed by workman contravening the facts taken in written statement as reiterating the
facts as stated in claim petition.

5. Parties were given opportunity to lead evidence.

6. The workman has examined himself as WW1 and filed his affidavit in evidence as Ex.- WW1/A and has been
cross-examined by the learned law officer of management. He also placed on Discharge Certificate (Ex.AW1/A),
Identity card (Ex.AW1/B) and (Ex. AW 1/C) and also school leaving certificate (Ex.AW1/D).

7. Moreover, no evidence has been given by the management in this case. Vide order dated 03.03.2021 the then
Presiding Officer, A.K. Singh fixed the case for filing written arguments and the case remained pending for
arguments. Even no evidence has been led by the management in this case.

8. While arguing the case, learned Law Officer for the management contended that initially Beas Control Board
was constituted in the year 1960. BCB was constituted in the year 1966 and all the projects were transferred from
Beas Control Board to BCB in the year 1966 thereafter as per Section 79 of the Punjab Re-organisation Act, BMB
was constituted for administrative, maintenance and operation of various works as mentioned in Section 79 itself.
Section 80(6) of the Punjab Re-organisation Act provides that BMB constituted under Section 79 of the Act shall be
re-named as BBMB when any of the components of the Beas Project has been transferred under sub-section 5 and the
BCB shall cease to exist when all the component of the Beas Project have been so transferred. All the projects under
BCB were completed in the year 1984 and BCB ceased to exist in 1984. Present workman was employed as work
charged employee on 01.10.1971 and was retrenched on 29.11.1978. All similar work charged employees including
the present workman was engaged by the BCB which ceased to exist in the year 1984 therefore, the workmen cannot
be termed as the employees of the BBMB because there does not exist BCB which was his parent department.
Moreover, the Hon’ble Supreme Court in the case titled as Jaswant Singh and another Vs. Union of India & Anr.,
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1979 SCC 440 has held that work charged employees were bound by the settlement dated June 28, 1977 effected by
the management and also by the award 2-C of the year 1971 before Sh. H.R. Sodhi, Presiding Officer, CGIT-
Chandigarh between workman and employees of the Beas Construction Board, Sunder Nagar and published in the
gazette on 15.06.1974 of the Govt. of India.

9. So far as the claim of the workman regarding re-employment after retrenchment on 29.11.1978 is concerned,
workman was not entitled for re-instatement as in a case under reference no.2-C of 1971 decided by Sh. H.R. Sodhi,
the then Presiding Officer, CGIT-Chandigarh, it was held that management in order to establish an industrial peace
and to secure the work charge employees after completing the work can engage after completion of project at any
time within 6 months for the maintenance of staff for project of any work if it is required to those work charged
employees in order to seniority who have put 10 years of service. The relevant portion of para is reproduced as below:

“It is accordingly, directed that at the time of completion of the Project or at any other time within six
months thereof for the maintenance staff for the Project or any of its Works if it is required to be
recruited or transferred from any department of the State Governments or of the Central Government,
the offer shall first be made to the work-charged employees in order of their seniority who have put in 10
years’ continuous service or more under the Board in that category or trade where the vacancy occurs
subject to the medical fitness of such workmen. The scale of wages as applicable to the workmen will
not, however, be disturbed to their prejudice nor their continuity of service affected.

10. Because the present workman had not completed 10 years of service so he is not entitled for re-employment.
Learned representative for the management further contended that in this case workman was retrenched on
29.11.1978 after receiving due retrenchment compensation etc. and now he is claiming re-employment under Section
25-H of the Act and his claim is hopelessly time barred as he has filed the present claim petition on 20.07.2005. To
support this view he has placed reliance in the case titled as Chief Engineer Ranjit Sagar Dam & Anr. Vs. Sham Lal,
AIR 2006, Supreme Court 2682, wherein in identical matters Court has not entertained writ petition due to inordinate
delay. In the present case there is a delay of about 27 years. He also relied upon the case titled as Ram _Chand Vs. The
BBMB and another, CWP no.2787 of 2018, decided on 03.12.2018( Annexure R-4) where the Hon’ble Himachal
Pradesh High Court has held that dispute if any ought to be raised within a reasonable period as the ID Act does not
prescribed time limit for referring such dispute. In the present case workman was engaged as Beldar in the year 1971
and was discharged on 29.11.1978 and he has sought re-employment after 34 years which was held to be highly time
barred. Thus, he contended that claim of workman is time barred. Workman was discharged on 29.11.1978 and
thereafter he filed present claim before the Labour Conciliation Officer.

11.  While arguing the case, learned AR for the workman contended that in this case workman was discharged on
29.11.1978 due to reduction in strength and he was issued discharge certificate by Sub Divisional Officer, BBMB
Sundernagar. He referred to Section 25-H of the ID Act which provides re-employment of retrenched workman. He
further has drawn the attention of the Court towards the statement of the workman. He was required to be adjust in
view of under Section 25-G of the Act by the management Discharge Certificate was issued by the Management. He
was not given any employment. While arguing further, learned AR for the workman referred to Rule 77 and 78 of the
Industrial Dispute Central Rule 1957(hereinafter called Industrial Rule). Rule 77 provides maintenance of seniority
list of workman and it states that before any worker is retrenched the appellant-establishment is required to place on
the notice board the seniority list of all the workmen who were to be retrenched but nothing has been done in this
regard before retrenchment of the present worker. She also referred to Rule 78 which provides that as and when any
vacancy incurred then retrenched workmen were required to be given registered notice but nothing was done by the
management. Moreover, question of limitation does not arise as no limitation period has been prescribed under the
Act for seeking relief under Clause (d) of Sub-Section (1) of Section 10 of the ID Act. Learned AR for the workman
further contended that even reference made by the Government dated 07.07.2005 was challenged by the management
in the Hon’ble Punjab & Haryana High Court vide Writ Petition No.3100 of 2006 and their writ petition was
dismissed by the Hon’ble High Court on 07.05.2007. Even SLP filed against the order dated 07.05.2007 was upheld
by the Hon’ble Supreme Court in SLP No.16979/2007 dated 08.07.2014.

12. T have given due consideration to the arguments advanced by the learned AR for the workman and also for the
management.

13. The management relied upon mainly in this case on the case titled as Jaswant Singh and_another(supra),
which is very material for decision of this case. The said judgment deals with two types of petitioners. First type of
petitioners were employed by the BCB on purely temporary basis and they had also given written undertaking
confirming the term of their appointment. The BCB appointed the first type of petitioners on ad hoc basis with a clear
understanding that they will have no right to be retained in service after the completion of the Beas Project. They are
Engineers, Section Officer, Accounts Clerk, Teacher etc. and they have claimed their parity with other employees
who belonged to the services of the Punjab, Haryana and Rajasthan Governments and who were serving on deputation
in connection with the works of the BhakraNangal Scheme.

14. Inrespect of these employees, it was held as follow:-
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15.

“To sum up, we are of the opinion that the petitioners are employees of the Central Government. Their
conditions of service will be primarily governed by the terms of their appointment but, if they are entitled
to the benefit of any of the rules of the Central Civil Services (Temporary Service) Rules 1965, they may
make representations in that behalf to the appropriate authorities. It is, however, not possible for this
Court to grant to the petitioners any of the reliefs claimed by them as arising out of the provisions of the
aforesaid rules, including the relief by way of a declaration that they shall be deemed to be in quasi-
permanent service under rule 3. We are further of the opinion that the petitioners have no right to be
transferred to the services of the Bhakra Management Board, now re-named as the Bhakra Beas
Management Board. Lastly, the proposed retrenchment of the

petitioners does not offend against the guarantee of equality contained in articles 14 and 16 of the
Constitution, since the petitioners and the Deputationists belong to two different and distinct classes.”

As regards, second type of employees i.e. work charged employees the judgment deals in Para 41, 42, 43,

45, 46 and 47 which read as follow:-

“41. A work-charged establishment broadly means an establishment of which the expenses, including
the wages and allowances of the staff, are chargeable to "works". The pay and allowances of employees
who are borne on a work-charged establishment are generally shown as a separate sub-head of the
estimated cost of the work.

42. The entire strength of labour employed for the purposes of the Beas Project was work-charged. The
work-charged employees are engaged on a temporary basis and their appointments are made for the
execution of a specified work. From the very nature of their employment, their services automatically
come to an end on the completion of the works for the sole purpose of which they are employed. They do
not get any relief under the Payment of Gratuity Act nor do they receive any retrenchment benefits or
any benefits under the Employees State Insurance Schemes.

43. But though the work-charged employees are denied these benefits, they are industrial workers and
are entitled to the benefits of the pro- visions contained in the Industrial Disputes Act. Their rights flow
from that special enactment under which even contracts of employment are open to adjustment9 and
modification. The work-charged employees, therefore, are in a better position than temporary servant
like the other petitioners who are liable to be thrown out of employment without any kind of
compensatory benefits.

44.  The record of Writ Petition No. 4505 of 1978 shows that offers of alternative employment were
made to the work- charged employees and many of them have accepted those offers. The rule of 'last
come, first go' has also been consistently adopted while retrenching the work-charged employees. In fact
the work-charged employees possess a unique right as industrial employees since, by reason of section
25J(1) of the Industrial Disputes Act, the provisions of Chapter VA, "Lay-off and Retrenchment', have
effect notwithstanding anything inconsistent therewith contained in any other law including standing
orders made under the Industrial Employment (Standing orders) Act, 1946.

45. There were in all about 36000 work-charged employees working on the Beas Project. Out of them,
about 26000 have already accepted retrenchment compensation under the settlement arrived between the
workmen and the management in the conciliation proceedings held by the Regional Labour
Commissioner (Central), New Delhi, under section 12 of the Industrial Disputes Act, 1947. All the 12
unions of which the work-charged employees are members were parties to the said conciliation
proceedings. By reason of section 18(3)(d) of the Industrial Disputes Act, a settlement arrived at in the
course of a conciliation proceeding is binding on all persons who were employed in the establishment to
which the dispute relates, whether they were employed on the date of the dispute or subsequently. In
Ramnagar Cane and Sugar Co. Ltd. v. JatinChakravorty and ors., it was held by this Court that it is not
even necessary, in order to bind the work men to the settlement arrived at before the conciliator, to show
that they belonged to the union which took part in the conciliation proceedings, since the policy
underlying section 18 of the Act is to give an extended operation to such settlements. In the instant case,
all the 12 unions which represented the workmen on the work-charged establishment were parties to the
conciliation proceedings. The settlement will therefore bind all the work-charged employees.

46. Apart from the settlement in the conciliation proceedings, an award was made by the Industrial
Tribunal, Central, Chandigarh, in Reference No. 2-C of 1971, in an industrial dispute between the work-
charged employees of the Beas-Sutlej Link Project, Sundernagar, with which we are concerned, and the
management. Under that award, as stated in the award itself, a consent formula was evolved to which
the workmen "virtually agreed'. The benefits which flow- to the work- charged employees under the
aforesaid award dated May 15, 1974, have been accepted by almost all the work- charged employees,
involving a burden of about Rs. 3 crores on the employers.

44,
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47. Since the work-charged employees are bound by the settlement dated June 28, 1977 effected
between them and the management in the conciliation proceedings and since they are also bound by and
have accepted benefits under the consent award dated May 15, 1974 they are not entitled to any rights
apart from those flowing from the aforesaid settlement and the Award. SLP No.1246 of 1979 which is
filed to challenge the Award and C.M.P. No.2077 of 1979 which is filed for condonation of the delay of
over four and half years caused in filing the SLP shall have to be dismissed.”

16. Thus, from the above observation of Supreme Court it is clear that work charged employees are engaged on a
temporary basis and their appointments are made for the specified work and their service comes to an end on the
completion of work for the sole purpose of which they are employed.

17. Para 43 provides that work charged employees are industrial worker and entitled to the benefit of the provisions
contained under the Industrial Disputes Act. Their rights flow from that special enactment under which even contracts
of employment are open to adjustment and modification. Para 45 as reproduced above further provides that in the
conciliation proceeding it has been held that there were about 36000 work charged employees working on Beas
Project out of them 26000 has already accepted retrenchment compensation under the settlement arrived between the
workmen and the management in the conciliation proceedings held by the Regional Labour Commissioner(Central),
New Delhi under Section 12 of the ID Act. The said settlement is binding on all the work charge employees who are
working in the establishment to which the dispute relates. In para 46 it is further stated that apart from the settlement
in the conciliation proceeding an award was made by the CGIT Chandigarh in reference no.2-C in an industrial
dispute between the work charged employee of the Beas Sutlej Project, Sundernagar with which we are concerned
and the management. A consent formula was evolved to which the workmen virtually agreed. In the last para 47 itself
specifically stated that work charged employees are bound by the settlement and award May 15, 1974 and they were
entitled to rights those flowing from the settlement and award.

18. So far as the settlement executed between the work charged employees and management through unions, the
same has not been produced by the management despite opportunity was given to file the same. Thus, adverse
interference can be drawn against them. To support this view, reliance can be placed to the judgment of Hon’ble
Punjab & Haryana High Court in case held as2001(3) RSJ 382 Ambika Parashad Versus Punjab Urban Planning
and Development Authority Chandigarh and Another wherein it has been held “that respondent has not
produced record in the Labour Court to prove that Workman has not completed 240 days of service though
application was submitted by the Workman for production of record held that a person in possession of the
best evidence has to produce the same, otherwise adverse inference can be drawn against the said party”. In
this case also as per order dated 01.05.2024 of this Tribunal. Respondent were asked to produce the settlement arrived
between the 12 union of the work charged employee and management under Section 12 of ID Act before the Regional
Labour Commissioner, New Delhi and all the work charged employee were bound by the said settlement. However,
despite of availing 2-3 opportunities i.e. 20.05.2024, 20.06.2024 and 09.07.2024 the said policy was not produced and
as such adverse inference can be drawn against the management in view of the above law.

19. As regards award passed by Central Govt. Industrial Tribunal, Chandigarh, the relevant claim of the work
charged employees was regarding their regularization services and the finding given by the Tribunal is as follow:-

“Regulation of Services of the workcharged employees.

It is an un-disputed fact that the entire strength of labour as employed in the Project is
workcharged. The institution of workcharged establishment is not only necessary but sometime
unavoidable. These workmen are engaged on temporary basis and their services are utilized for the
execution of a specified work for which they may be suited. From the very nature of employment the
services of such workman automatically come to an end on the completion of the work. A workcharged
employee does not get any relief under the Payment of Gratuity Act nor is he benefitted by the employees
state Insurance Scheme. He does not indeed enjoy any retiral benefits. Before partition of the country in
1947 it was not usual to have project, construction of which required a number of years to complete but
after constituting ourselves into a democratic Republic and the Government having taken in hand five
year plans for development of the country there are various schemes involving the construction of works
for a period extending over several years as is the case of the instant Project. It commenced in 1962 and
more than 12 years having passed the completion might take another few years. In such situation it
seems reasonable and fair that a workman who has, like a regular employee, spent the part of his life
ranging from 5-10 years upto 20 year, should not be thrown on the road and must be assured some
benefits as are available to regular staff. The other aspect of the matter is that the employer could not
compelled to retain workcharged employees after the work for which the latter had been engaged is
completed, as after all, he was employed before a particular job and the employer, be it the Government
or any of its public undertakings, cannot taken upon itself the responsibility of that workman for all time
to come. It can be well argued that such a workmen should feel happy and content that instead of
remaining un-employed be got employment for a long time.
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To assure Industrial peace and economic justice to such class of workmen some balance has
in my opinion to be stuck between the two extremes. It is the duty of the State under the Directive
Principles enunciated in part 4 of the constitution to secure and protect that social order in which
Jjustice, social and economic could be had by all institutions of national life. I fell that it is equally the
duty of an adjudicator of industrial disputes charged with the duty of administering social justice to be
guided by the fundamentals contained in this chapter though he has to bear In mind the limits of the
economic capacity of the employer and Endeavour must have ever be made to secure work for every
citizen do in our present economy. It is not possible to immediately achieve that object. The workman
employed by the respondent management are drawn from different states out of which I am informed
about 8/10 thousands are from Punjab about 22000 from Himachal Pradesh and the remaining from the
states of Rajasthan and Haryana. Some of the workmen are from U.P and Bihar and a handful from
Kerala. The board hasby and large been consistently following the Punjab pattern in the matter of wage
structure, revision thereof from time to time and grant of dearness allowance. It is only with regard to
categories not appearing in the common Schedule of Rates prepared by the erstwhile United State of
Punjab that the board took its independence decisions on the recommendations of its own standing
committee.Even Himachal Pradesh Government generally followed the Punjab policy.The state
government of Punjab in its wisdom, and I should say rightly has declared that the services of work
charged employees in building and roads branch who had worked for 10 years or more would stand
regularized in the sense that the workmen would be treated at par with those in the regular service of the
state government.The benefit of this announcement was afterwards extended to the employees of its
irrigation branch as well at the workman who held from Punjab continue to stay in their parents state
the services of those who had put in 10 years or more would have been regularized the respondent
management too in pursuance of its policy to follow the Punjab pattern might have regularized the
services of at least of those workmen who had come from Punjab but any such course would have
created awkward situation as the workmen from other States could not be discriminated in this
respect.Moreover financial implications and other complications are involved.

In such circumstances stated abovel would have directed that the services of those of the
workman who have been continuously employed for more than 10 years should be regularized. But the
other problems arising from such a direction including financial impact on the employer cannot be lost
sight of The Central Government through the board is only managing on behalf of the state of Punjab,
Rajasthan Haryana and Himachal Pradesh who are partners in the venture.Several aspects of the
question were discussed with the workmen and the management in the course of arguments and a
formula evolved to which the workman virtually agreed and 1 feel that such a solution as stated
hereunder is quite just to all the parties provided it is work out, honestly stated. No doubt,what is referred
to me is the matter of regularization of the services of work charge employees, but the directions that 1
am issuing in my opinion, amount to only granting lesser relief than claimed by the workmen. The
management can also have no grievance if it wants industrial peace and is anxious to secure
employment to the work-charged employees after the completion of the work. It is accordingly, directed
that at the time of completion of the Project or at any other time within six months thereof for the
maintenance staff for the Project or any of its Works if it is required to be recruited or transferred from
any department of the State Governments or of the Central Government, the offer shall first be made to
the work-charged employees in order of their seniority who have put in 10 years’ continuous service or
more under the Board in that category or trade where the vacancy occurs subject to the medical fitness
of such workmen. The scale of wages as applicable to the workmen will not, however, be disturbed to
their prejudice nor their continuity of service affected. The workmen have expressed an apprehension
that near the completion of the Project trades of some of them might be changed so that it could be said
that a suitable workman needed for a particular job was not available and an outsider was therefore
necessary to be employed. To protect the workmen against this possible denial of their rights it is further
directed that category or trade of no workman shall be changed within one year preceding the
completion of the Project without his consent in writing and that if any such change without consent is
made it will have no consequence inasmuch as such a workman will be entitled to the job of his earlier
trade provided the vacancy relates to that trade. As regards those of the workmen who cannot be
absorbed on the regular maintenance staff. I have no reason to doubt that the State Government who are
beneficiaries under the Project and also the Central Government will make every reasonable effort to get
them re-employed at any other Project or work whether in any one of these States or in any other part of
the country where there is a need for workmen of those trades.”

20. A perusal of aforesaid findings made it ample clear that the order has been passed by the then learned Presiding
Officer, CGIT, Chandigarh to maintain industrial peace and to secure employment to the work charged employees
after the completion of the work and it was also held by the learned CGIT thatState Govt. who are beneficiary under
the project and the Central Govt. will make every reasonable effort to get those workmen re-employed at any other
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project or work whether in any one of these States or in any other part of the country where there is a need of
workmen of those trades.

21. Admittedly, in this case, no effort was made by the respondent to give any employment after the retrenchment
of the workmen and even there is non-compliance of Rules 77 and 78 of Industrial Rules. The same are reproduced
below:

77. Maintenance of seniority list of workmen. -The employer shall prepare a list of all workmen in the
particular category from which retrenchment is contemplated to be arranged according to the seniority of
their service in that category and cause a copy thereof to be pasted on a notice board in a conspicuous
place in the premises of the industrial establishment at least seven days before the actual date of
retrenchment.

78. Re-employment of retrenched workmen. - (1) At least ten days before the date on which vacancies are
to be filled, the employer shall arrange for the display on a notice board in a conspicuous place in the
premises of the industrial establishment details of those vacancies and shall also give intimation of those
vacancies by registered post to every one of all the retrenched workmen eligible to be considered therefor,
to the address given by him at the time of retrenchment or at any time thereafter:

Provided that where the number of such vacancies is less than the number of retrenched workmen, it shall
be sufficient if intimation is given by the employer individually to the senior-most retrenched workmen in
the list referred to in rule 77 the number of such senior-most workmen being double the number of such
vacancies:

Provided further that where the vacancy is of a duration of less than one month there shall be no obligation
on the employer to send intimation of such vacancy to individual retrenched workmen:

Provided also that if a retrenched workman, without sufficient cause being shown in writing to the
employer, does not offer himself for re-employment on the date or dates specified in the intimation sent to
him by the employer under this sub-rule, the employer may not intimate to him the vacancies that may be
filled on any subsequent occasion.]

(2) Immediately after complying with the provisions of sub-rule (1), the employer shall also inform the
trade unions connected with the industrial establishment, of the number of vacancies to be filled and names
of the retrenched workmen to whom intimation has been sent under that sub-rule:

Provided that the provisions of this sub-rule need not be complied with by the employer in any case where
an intimation is sent to every one of the workmen mentioned in the list prepared under rule 77.

22. However, the present work charged employee and other work-charged employees have been retrenched long
back and even at the stage it is impossible to re-employe them. However, certainly in respect of workcharged
employees present Respondent was directed by the Hon’ble Supreme Court in Judgment of Jaswant Singh (Supra) to
give benefits in terms of settlement and award dated 15.05.1974. The main purpose of Hon’ble Supreme Court and
Ld. CGIT Chandigarh was to rehabilitate to some extent the work charged employees and restore peace and congenial
atmosphere that is why Ld. CGIT Chandigarh had given directions to all state to re-employe them. Thus, it does not
lie in the mouth of present Respondent that no relief can be granted against present Respondent as petitioners are not
their employees.

A. So far as this argument of Ld. AR of the management that those work charged employees only who have
completed 10 years of service were required to be adjusted within 6 months from their retrenchment is concerned, the
same is devoid of merit as no effort was made by the management to adjust the work charged employees. Moreover,
no documentary evidence has been produced that any effort was made to adjust the workman after his retrenchment.
Further, Ld. CGIT Chandigarh in its last lines concluded as under:-

“As regards those of the workmen who cannot be absorbed on the regular maintenance staff. I have no
reason to doubt that the State Government who are beneficiaries under the Project and also the Central
Government will make every reasonable effort to get them re-employed at any other Project or work
whether in any one of these states or in any other part of the country where there is a need of workmen
of those trades”

Nothing has come on record that above directions were complied with.

23. Moreover, in the absence of production of settlement between work charged employees and management, it
cannot be interfered what were the terms and conditions in the said settlement. Further, CGIT Chandigarh has fixed
ten years time and accrual of vacancy within six months keeping in view the facts and circumstances of the case and
has evolved his own formula to bring peace and harmony between work charged employees and management but it
cannot be said to be a universal policy in the absence of production of settlement between work charged employees
and management. However, no effort was made to adjust the petitioners in view of order of CGIT.
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24.  As regard, this contention of learned AR of management that petitioners were not the employees of the BBMB
but were the employees of BCB, the same is devoid of merit as Discharge certificate was issued by the BBMB.
Moreover, as per respondent Beas Control Board was constituted in the year 1960. BCB was constituted in the year
1966 and all the projects were transferred from Beas Control Board to BCB in the year 1966 thereafter as per Section
79 of the Punjab Re-organisation Act, BMB was constituted for administrative, maintenance and operation of various
works as mentioned in Section 79 itself. Section 80(6) of the Punjab Re-organisation Act provides that BMB
constituted under Section 79 of the Act shall be re-named as BBMB when any of the components of the Beas Project
has been transferred under sub-section 5 and the BCB shall cease to exist when all the component of the Beas Project
have been so transferred. All the projects under BCB were completed in the year 1984 and BCB ceased to exist in
1984. When all work of BCB stands transferred to BBMB so it cannot be said that BBMB is separate identity than
BCB. Rather BCB has merged in BBMB. Moreover, Hon'ble Supreme Court in Jaswant Singh case(supra) in respect
of work charged employees has no where stated that relief can be sought by work charged employees only against the
BCB. So contention of Ld. AR of the management that BCB and BBMB are two separate entities is devoid of merit.

25.  So far this argument of Law Officer for the respondent that the case is hopelessly time barred is concerned, the
same is again devoid of merits as there was non-compliance of Rule 77 and 78 of Industrial Rules which has been
reproduced above. Moreover, there is no limitation period prescribed for filing a reference. Moreover, reference was
received in the year 2005 and thereafter, several rounds of litigations have taken place. So far as case laws on the
point of limitation the same are not attracted in the present case as there was no compliance of Judgment of Jawant
Singh case (Supra).

26. However, it is added that workman was allowed terminal benefits as admitted by him. Moreover, it is also not
case of the petitioner that there is breach of Section 25 F of the Act.

27. Further, there was non-compliance of Jaswant Singh Case (Supra), Reference No.2C of 1971 and Rule 77 & 78
of Industrial Rules and in this case it would be highly difficult to re-employe the workman. The only remedy left is to
compensate the workman in term of money.

28. Keeping in view the fact and circumstances of the present case and other connected case of similar nature the
following scheme of compensation is deemed fit by this Tribunal:

i. Work charged employee who has completed 5 years of service shall be entitled for Rs.50,000/- along with
interest @9% per annum as compensation from the date of moving of application till the realization of amount.

ii.  Work charged employee who has completed less than 5 years but more than 1 year would be entitled
Rs.25,000/- along with interest @9% per annum from the date of moving of application till the realization of
amount.

iii.  Those employees who have not completed 1 year will not be entitled for any compensation in the present case.

The present work charged workman was employed on 01.10.1971 and was retrenched on 29.11.1978 as
mentioned in Discharge Certificate which is placed on file issued by Sub Divisional Officer, BBMB
Sundernagar, and has worked for 7 years and about 1 month (more than 5 years) so he is entitled of Rs.50,000/-
along with interest @9% per annum from the date of moving the application till its realization.

29.  The reference is answered accordingly and stands disposed off.

30. Let copy of this award be sent to the Appropriate Government as required under Section 17 of the Act for
publication.

KAMAL KANT, Presiding Officer
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New Delhi, the 26th September, 2024

S.0. 1868.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 211/2005) of the Central Government Industrial Tribunal-
cum-Labour Court NO 2, Chandigarh as shown in the Annexure, in the industrial dispute between the
Management of BBMB and their workmen, received by the Central Government on 29/08/2024.

[F. No. L-23012/39/2004— IR (CM-II)]
MANIKANDAN. N, Dy. Director
ANNEXURE
In the Central Government Industrial Tribunal-cum-Labour Court-II, Chandigarh.
Present: Mr. Kamal Kant, Presiding Officer.

ID No. 211 /2005
Registered on:- 03.08.2005
Hem Prabh S/o Sh. Bali Ram, R/o Village Bhayarta, P.O. Chanahan, Teh. & Distt. Mandi (HP).

eeeee.. Workman
Versus
1.  Bhakra Beas management Board, Madhya Marg, Sector 19-B, Chandigarh through its Chairman.
2. The Chief Engineer, BSL Project Sundernagar Township, Distt. Mandi, (HP).
.....Respondents/Managements
AWARD
Passed on:- 18.07.2024

Central Government vide Notification No.L-23012/39 /2004-IR(CM-II), dated 07.07.2005, under clause (d) of
sub-section (1) of Section 10 of the Industrial Disputes Act, 1947(hereinafter called the Act), has referred the
following Industrial dispute for adjudication to this Tribunal:-

““Whether the demand of Shri Hem Prabh for reinstatement in the services of BBMB, Sunder Nagar
is legal and justified? If so, to what relief the concerned workman is entitled and from which date?

1. The brief facts, related to the case are that the construction of Beas Sutluj Link Project{hereinafter called as
BSL(P)} started in the year 1962 under Beas Control Board, which was constituted on 10.02.1961 with its
headquarter at Sundernagar and this project was under the control of Centre Government, who had been constructing,
maintaining, operating and administrating it through various Boards in different phases. After passing of Pb. Re-
Organisation Act, 1966(hereinafter called ‘“Re-Organisation Act”) Beas Control Board was replaced by Beas
Construction Board (hereinafter called BCB). The workman was employed by BCB on 04.02.1966. The workman
who was employed in Beas Project(Unit-1) become the employee of Bhakra Beas Management Board(hereinafter
called as BBMB) in pursuance of proviso (1) of Section 80(3) and Section 80(5) of Re-organisation Act and the
workman become the employee of the Centre Government under the management of B.B.M.B. from 15.05.1976. The
workman has completed 240 days in every calendar year and was not interrupted till his retrenchment. The employer
made a bulk retrenchment of project employees in the year 1977 and 1978 and also in stages thereafter till 1984. The
workman was also retrenched by the employer on 29.12.1977 on account of reduction in strength due to part
completion of the BSL(P) and re-employment certificate was issued by the office of re-settlement B.S.L/B.B.M.B.
Sundernagar for the re-employment of the retrenched workmen of B.S.L.(P)(BBMB) in accordance with provision of
the Act. After the retrenchment of the workman, thousands of other persons were appointed secretly by employer,
violating Section 25-G and Section 25-H of the I.D. Act, 1947. The employer is also doing unfair labour practices as
defined in Section 2(R)A of the ID Act. Management has also violated the provisions of Rules 77 and 78 of Industrial
Dispute(Central) Rule, 1957(hereinafter called “The Industrial Rules™). By filling vacant posts, the employer declared
some posts as surplus and retrenched the employees working on those posts.

2. Itis also maintained that the present workman and other workmen have filed a Civil Writ Petition N0.403/1996,
titled as Sant Ram and 87 others Vs. BBMB in the Hon’ble High Court of Shimla for their re-employment and in the
said writ petition management filed reply dated 16.04.1996 by way of affidavit and admitted that retrenched workmen
are employee of BBMB. The workmen have then withdrew the writ petition and filed civil suits for declaring them as
a retrenched workmen of BBMB before the Sub-Judge, 1™ Class, Sunder Nagar, Distt. Mandi(HP), on 21.01.1997 and
later on those suits were decided on 05.07.2002 and all plaints were returned to the workmen to be filed before the
competent authority on the basis of which the present proceedings were initiated after referring of the dispute of
workman from the Ministry of Labour on 07.07.2005. Thereafter, management filed writ petition before the Hon’ble
Punjab & Haryana High Court against the order of Ministry on 07.07.2005 and the same was dismissed on 07.05.2007
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and Special Leave Petition filed bearing nos.16939-17007 of 2007 in Hon’ble Supreme Court of India by the
management was also dismissed on 08.07.2014. It is therefore, prayed that the claim petition of the workman may
kindly be allowed and workman be continued in the service of the management and be regularized and further be
given all the consequential benefits.

3. Management filed written statement, alleging therein that workman is Ex-work charged employee of Beas
Construction Board, which was constituted under Section 80(1) of the Re-organisation Act. The workman was
retrenched after completion of the work of BCB in the year 1977. The workman was paid terminal benefits i.e.
retrenchment compensation, gratuity, ex-gratia amount on account of his retrenchment from BCB as per provisions of
ID Act. It is further maintained that BCB and present management are two distinct and separate entities. It is also
maintained that construction of Beas Project was undertaken by the Punjab Govt. Irrigation Department prior to the
re-organisation of the erstwhile State of Punjab on 01.01.1966. After re-organisation the work of BSL(P) was taken
over by the Central Govt. on behalf of partner states of Punjab, Haryana and Rajasthan. The Central Govt. constituted
BCB under Section 80(5) of the Re-organisation Act and further stipulated that any component of Beas Project in
relation to which the construction has been completed be transferred by the Central Govt. to Bhakra Management
Board(hereinafter called as BMB) constituted under Section 79(1) of the Re-organisation Act. It is further stated
under Section 80(5) of the Re-organisation Act that BMB would be re-named as BBMB when any component of Beas
Project was transferred under Section 80(6) of the Re-organisation Act. The workman was employed by the BCB.
Thus, the workman never remained the employee of management. However, it is stated that 1093 work-charged and
12 contingent paid employees of Beas Project were sent on job order basis to RanjitSagar Dam, Punjab. They were
taken over by the management under the benevolent policy of the Central Govt. as Central Govt. had given directions
to BBMB to absorb these employees. The remaining work-charged employees were not entitled for the said benefit.
Even work-charged employees of the BCB had filed a petition in the Hon’ble Supreme Court of India, titled as
Jaswant Singh and another Vs. Union of India & Anr., 1979 SCC 440,in which their claim for absorbing them in
BBMB is not granted instead their retrenchment from BCB was upheld. Remaining averments have been denied and
it is stated that the claim of the workman is hopelessly time barred and the workman has no legal enforceable right to
claim employment in BBMB. It is prayed that claim be dismiss.

4. A replication was also filed by workman contravening the facts taken in written statement as reiterating the
facts as stated in claim petition.

5. Parties were given opportunity to lead evidence.

6.  The workman has examined himself as WW1 and filed his affidavit in evidence as Ex.WW1/A and has been
cross-examined by the learned law officer of management. He also tendered Ex.W-1 Identity Card, Ex.W-2 Discharge
Certificate both documents are of one Sant Ram and not of Workman, Ex.W-3 Application for re-employment, Ex.
W-4 documents filed in Civil Court alongwith orders.

7.  The management has filed affidavit of N.M. Jain, Sub-Divisional Officer, Sub- Division BBMB Sunder Nagar,
who filed his affidavit in evidence as Ex. MW 1/A and has been cross-examined by the Ld. AR for workman.

8. While arguing the case, learned Law Officer for the management contended that initially Beas Control Board
was constituted in the year 1960. BCB was constituted in the year 1966 and all the projects were transferred from
Beas Control Board to BCB in the year 1966 thereafter as per Section 79 of the Punjab Re-organisation Act, BMB
was constituted for administrative, maintenance and operation of various works as mentioned in Section 79 itself.
Section 80(6) of the Punjab Re-organisation Act provides that BMB constituted under Section 79 of the Act shall be
re-named as BBMB when any of the components of the Beas Project has been transferred under sub-section 5 and the
BCB shall cease to exist when all the component of the Beas Project have been so transferred. All the projects under
BCB were completed in the year 1984 and BCB ceased to exist in 1984. Present workman was employed as work
charged employee 04.02.1966 and was retrenched on 29.12.1977. All similar work charged employees including the
present workman was engaged by the BCB which ceased to exist in the year 1984 therefore, the workmen cannot be
termed as the employees of the BBMB because there does not exist BCB which was his parent department. Moreover,
the Hon’ble Supreme Court in the case titled as Jaswant Singh and another Vs. Union of India &Anr., 1979 SCC
440 has held that work charged employees were bound by the settlement dated June 28, 1977 effected by the
management and also by the award 2-C of the year 1971 before Sh. H.R. Sodhi, Presiding Officer, CGIT-Chandigarh
between workman and employees of the Beas Construction Board, Sunder Nagar and published in the gazette on
15.06.1974 of the Govt. of India.

9. So far as the claim of the workman regarding re-employment after retrenchment on 29.12.1977 is concerned,
workman was not entitled for re-instatement as in a case under reference no.2-C of 1971 decided by Sh. H.R. Sodhi,
the then Presiding Officer, CGIT-Chandigarh, it was held that management in order to establish an industrial peace
and to secure the work charge employees after completing the work can engage after completion of project at any
time within 6 months for the maintenance of staff for project of any work if it is required to those work charged
employees in order to seniority who have put 10 years of service. The relevant portion of para is reproduced as below:
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It is accordingly, directed that at the time of completion of the Project or at any other time within six
months thereof for the maintenance staff for the Project or any of its Works if it is required to be
recruited or transferred from any department of the State Governments or of the Central Government,
the offer shall first be made to the work-charged employees in order of their seniority who have put in 10
years’ continuous service or more under the Board in that category or trade where the vacancy occurs
subject to the medical fitness of such workmen. The scale of wages as applicable to the workmen will
not, however, be disturbed to their prejudice nor their continuity of service affected. “

10. Because the present workman had not completed 10 years of service so he is not entitled for re-employment.
Learned representative for the management further contended that in this case workmen was retrenched on
29.12.1977 after receiving due retrenchment compensation etc. and now he is claiming re-employment under Section
25-H of the Act and his claim is hopelessly time barred as he has filed the present claim petition on 20.07.2005. To
support this view he has placed reliance in the case titled as Chief Engineer RanjitSagar Dam &Anr. Vs. Sham Lal,
AIR 2006, Supreme Court 2682, wherein in identical matters Court has not entertained writ petition due to inordinate
delay. In the present case there is a delay of about 27 years. He also relied upon the case titled as Ram Chand Vs. The
BBMB and _another, CWP no.2787 of 2018, decided on 03.12.2018(Annexure R-4) where the Hon’ble Himachal
Pradesh High Court has held that dispute if any ought to be raised within a reasonable period as the ID Act does not
prescribed time limit for referring such dispute. In the present case workman was engaged as Beldar in the year 1966
and was discharged on 29.12.1977 and he has sought re-employment after 39 years which was held to be highly time
barred. Thus, he contended that claim of workman is time barred. Workman was discharged on 29.12.1977 and
thereafter he filed present claim before the Labour Conciliation Officer.

11.  While arguing the case, learned AR for the workman contended that in this case workman was discharged on
29.12.1977 due to reduction in strength and he was issued discharge certificate by Sub Divisional Officer, BBMB
Sundernagar. He referred to Section 25-H of the ID Act which provides re-employment of retrenched workman. He
further has drawn the attention of the Court towards the statement of the workman. He was required to be adjust in
view of under Section 25-G of the Act by the management Discharge Certificate was issued by the Management. He
was not given any employment. While arguing further, learned AR for the workman referred to Rule 77 and 78 of the
Industrial Dispute Central Rule 1957(hereinafter called Industrial Rule). Rule 77 provides maintenance of seniority
list of workman and it states that before any worker is retrenched the appellant-establishment is required to place on
the notice board the seniority list of all the workmen who were to be retrenched but nothing has been done in this
regard before retrenchment of the present worker. She also referred to Rule 78 which provides that as and when any
vacancy incurred then retrenched workmen were required to be given registered notice but nothing was done by the
management. Moreover, question of limitation does not arise as no limitation period has been prescribed under the
Act for seeking relief under Clause (d) of Sub-Section (1) of Section 10 of the ID Act. Learned AR for the workman
further contended that even reference made by the Government dated 07.07.2005 was challenged by the management
in the Hon’ble Punjab & Haryana High Court vide Writ Petition No.3100 of 2006 and their writ petition was
dismissed by the Hon’ble High Court on 07.05.2007. Even SLP filed against the order dated 07.05.2007 was upheld
by the Hon’ble Supreme Court in SLP No.16979/2007 dated 08.07.2014.

12. I have given due consideration to the arguments advanced by the learned AR for the workman and also for the
management.

13. The management relied upon mainly in this case on the case titled as Jaswant Singh and another(supra),
which is very material for decision of this case. The said judgment deals with two types of petitioners. First type of
petitioners were employed by the BCB on purely temporary basis and they had also given written undertaking
confirming the term of their appointment. The BCB appointed the first type of petitioners on ad hoc basis with a clear
understanding that they will have no right to be retained in service after the completion of the Beas Project. They are
Engineers, Section Officer, Accounts Clerk, Teacher etc. and they have claimed their parity with other employees
who belonged to the services of the Punjab, Haryana and Rajasthan Governments and who were serving on deputation
in connection with the works of the BhakraNangal Scheme.

14. Inrespect of these employees, it was held as follow:-

“To sum up, we are of the opinion that the petitioners are employees of the Central Government. Their
conditions of service will be primarily governed by the terms of their appointment but, if they are entitled
to the benefit of any of the rules of the Central Civil Services (Temporary Service) Rules 1965, they may
make representations in that behalf to the appropriate authorities. It is, however, not possible for this
Court to grant to the petitioners any of the reliefs claimed by them as arising out of the provisions of the
aforesaid rules, including the relief by way of a declaration that they shall be deemed to be in quasi-
permanent service under rule 3. We are further of the opinion that the petitioners have no right to be
transferred to the services of the Bhakra Management Board, now re-named as the Bhakra Beas
Management Board. Lastly, the proposed retrenchment of the petitioners does not offend against the
guarantee of equality contained in articles 14 and 16 of the Constitution, since the petitioners and the
Deputationists belong to two different and distinct classes.”
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15. As regards, second type of employees i.e. work charged employees the judgment deals in Para 41, 42, 43, 44,
45, 46 and 47 which read as follow:-

“41. A work-charged establishment broadly means an establishment of which the expenses, including
the wages and allowances of the staff, are chargeable to "works". The pay and allowances of employees
who are borne on a work-charged establishment are generally shown as a separate sub-head of the
estimated cost of the work.

42. The entire strength of labour employed for the purposes of the Beas Project was work-charged. The
work-charged employees are engaged on a temporary basis and their appointments are made for the
execution of a specified work. From the very nature of their employment, their services automatically
come to an end on the completion of the works for the sole purpose of which they are employed. They do
not get any relief under the Payment of Gratuity Act nor do they receive any retrenchment benefits or
any benefits under the Employees State Insurance Schemes.

43. But though the work-charged employees are denied these benefits, they are industrial workers and
are entitled to the benefits of the pro- visions contained in the Industrial Disputes Act. Their rights flow
from that special enactment under which even contracts of employment are open to adjustment9 and
modification. The work-charged employees, therefore, are in a better position than temporary servant
like the other petitioners who are liable to be thrown out of employment without any kind of
compensatory benefits.

44.  The record of Writ Petition No. 4505 of 1978 shows that offers of alternative employment were
made to the work- charged employees and many of them have accepted those offers. The rule of 'last
come, first go' has also been consistently adopted while retrenching the work-charged employees. In fact
the work-charged employees possess a unique right as industrial employees since, by reason of section
25J(1) of the Industrial Disputes Act, the provisions of Chapter VA, "Lay-off and Retrenchment', have
effect notwithstanding anything inconsistent therewith contained in any other law including standing
orders made under the Industrial Employment (Standing orders) Act, 1946.

45. There were in all about 36000 work-charged employees working on the Beas Project. Out of them,
about 26000 have already accepted retrenchment compensation under the settlement arrived between the
workmen and the management in the conciliation proceedings held by the Regional Labour
Commissioner (Central), New Delhi, under section 12 of the Industrial Disputes Act, 1947. All the 12
unions of which the work-charged employees are members were parties to the said conciliation
proceedings. By reason of section 18(3)(d) of the Industrial Disputes Act, a settlement arrived at in the
course of a conciliation proceeding is binding on all persons who were employed in the establishment to
which the dispute relates, whether they were employed on the date of the dispute or subsequently. In
Ramnagar Cane and Sugar Co. Ltd. v. JatinChakravorty and ors., it was held by this Court that it is not
even necessary, in order to bind the work men to the settlement arrived at before the conciliator, to show
that they belonged to the union which took part in the conciliation proceedings, since the policy
underlying section 18 of the Act is to give an extended operation to such settlements. In the instant case,
all the 12 unions which represented the workmen on the work-charged establishment were parties to the
conciliation proceedings. The settlement will therefore bind all the work-charged employees.

46. Apart from the settlement in the conciliation proceedings, an award was made by the Industrial
Tribunal, Central, Chandigarh, in Reference No. 2-C of 1971, in an industrial dispute between the work-
charged employees of the Beas-Sutlej Link Project, Sundernagar, with which we are concerned, and the
management. Under that award, as stated in the award itself, a consent formula was evolved to which
the workmen '"virtually agreed'. The benefits which flow- to the work- charged employees under the
aforesaid award dated May 15, 1974, have been accepted by almost all the work- charged employees,
involving a burden of about Rs. 3 crores on the employers.

47. Since the work-charged employees are bound by the settlement dated June 28, 1977 effected
between them and the management in the conciliation proceedings and since they are also bound by and
have accepted benefits under the consent award dated May 15, 1974 they are not entitled to any rights
apart from those flowing from the aforesaid settlement and the Award. SLP No.1246 of 1979 which is
filed to challenge the Award and C.M.P. No.2077 of 1979 which is filed for condonation of the delay of
over four and half years caused in filing the SLP shall have to be dismissed.”

16. Thus, from the above observation of Supreme Court it is clear that work charged employees are engaged on a
temporary basis and their appointments are made for the specified work and their service comes to an end on the
completion of work for the sole purpose of which they are employed.

17.  Para 43 provides that work charged employees are industrial worker and entitled to the benefit of the
provisions contained under the Industrial Disputes Act. Their rights flow from that special enactment under which
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even contracts of employment are open to adjustment and modification. Para 45 as reproduced above further provides
that in the conciliation proceeding it has been held that there were about 36000 work charged employees working on
Beas Project out of them 26000 has already accepted retrenchment compensation under the settlement arrived
between the workmen and the management in the conciliation proceedings held by the Regional Labour
Commissioner(Central), New Delhi under Section 12 of the ID Act. The said settlement is binding on all the work
charge employees who are working in the establishment to which the dispute relates. In para 46 it is further stated that
apart from the settlement in the conciliation proceeding an award was made by the CGIT Chandigarh in reference
no.2-C in an industrial dispute between the work charged employee of the Beas Sutlej Project, Sundernagar with
which we are concerned and the management. A consent formula was evolved to which the workmen virtually agreed.
In the last para 47 itself specifically stated that work charged employees are bound by the settlement and award May
15, 1974 and they were entitled to rights those flowing from the settlement and award.

18. So far as the settlement executed between the work charged employees and management through unions, the
same has not been produced by the management despite opportunity was given to file the same. Thus, adverse
interference can be drawn against them. To support this view, reliance can be placed to the judgment of Hon’ble
Punjab & Haryana High Court in case held as2001(3) RSJ 382 Ambika Parashad Versus Punjab Urban Planning
and Development Authority Chandigarh and Another wherein it has been held “that respondent has not
produced record in the Labour Court to prove that Workman has not completed 240 days of service though
application was submitted by the Workman for production of record held that a person in possession of the
best evidence has to produce the same, otherwise adverse inference can be drawn against the said party”. In
this case also as per order dated 01.05.2024 of this Tribunal. Respondent were asked to produce the settlement arrived
between the 12 union of the work charged employee and management under Section 12 of ID Act before the Regional
Labour Commissioner, New Delhi and all the work charged employee were bound by the said settlement. However,
despite of availing 2-3 opportunities i.e. 20.05.2024, 20.06.2024 and 09.07.2024 the said policy was not produced and
as such adverse inference can be drawn against the management in view of the above law.

19. As regards award passed by Central Govt. Industrial Tribunal, Chandigarh, the relevant claim of the work
charged employees was regarding their regularization services and the finding given by the Tribunal is as follow:-

“Regulation of Services of the workcharged employees.

It is an un-disputed fact that the entire strength of labour as employed in the Project is
workcharged. The institution of workcharged establishment is not only necessary but sometime
unavoidable. These workmen are engaged on temporary basis and their services are utilized for the
execution of a specified work for which they may be suited. From the very nature of employment the
services of such workman automatically come to an end on the completion of the work. A workcharged
employee does not get any relief under the Payment of Gratuity Act nor is he benefitted by the employees
state Insurance Scheme. He does not indeed enjoy any retiral benefits. Before partition of the country in
1947 it was not usual to have project, construction of which required a number of years to complete but
after constituting ourselves into a democratic Republic and the Government having taken in hand five
year plans for development of the country there are various schemes involving the construction of works
for a period extending over several years as is the case of the instant Project. It commenced in 1962 and
more than 12 years having passed the completion might take another few years. In such situation it
seems reasonable and fair that a workman who has, like a regular employee, spent the part of his life
ranging from 5-10 years upto 20 year, should not be thrown on the road and must be assured some
benefits as are available to regular staff. The other aspect of the matter is that the employer could not
compelled to retain workcharged employees after the work for which the latter had been engaged is
completed, as after all, he was employed before a particular job and the employer, be it the Government
or any of its public undertakings, cannot taken upon itself the responsibility of that workman for all time
to come. It can be well argued that such a workmen should feel happy and content that instead of
remaining un-employed be got employment for a long time.

To assure Industrial peace and economic justice to such class of workmen some balance has
in my opinion to be stuck between the two extremes. It is the duty of the State under the Directive
Principles enunciated in part 4 of the constitution to secure and protect that social order in which
Jjustice, social and economic could be had by all institutions of national life. I fell that it is equally the
duty of an adjudicator of industrial disputes charged with the duty of administering social justice to be
guided by the fundamentals contained in this chapter though he has to bear In mind the limits of the
economic capacity of the employer and Endeavour must have ever be made to secure work for every
citizen do in our present economy. It is not possible to immediately achieve that object. The workman
employed by the respondent management are drawn from different states out of which I am informed
about 8/10 thousands are from Punjab about 22000 from Himachal Pradesh and the remaining from the
states of Rajasthan and Haryana. Some of the workmen are from U.P and Bihar and a handful from
Kerala. The board hasby and large been consistently following the Punjab pattern in the matter of wage
structure, revision thereof from time to time and grant of dearness allowance. It is only with regard to
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categories not appearing in the common Schedule of Rates prepared by the erstwhile United State of
Punjab that the board took its independence decisions on the recommendations of its own standing
committee.Even Himachal Pradesh Government generally followed the Punjab policy.The state
government of Punjab in its wisdom, and I should say rightly has declared that the services of work
charged employees in building and roads branch who had worked for 10 years or more would stand
regularized in the sense that the workmen would be treated at par with those in the regular service of the
state government.The benefit of this announcement was afterwards extended to the employees of its
irrigation branch as well at the workman who held from Punjab continue to stay in their parents state
the services of those who had put in 10 years or more would have been regularized the respondent
management too in pursuance of its policy to follow the Punjab pattern might have regularized the
services of at least of those workmen who had come from Punjab but any such course would have
created awkward situation as the workmen from other States could not be discriminated in this
respect. Moreover financial implications and other complications are involved.

In such circumstances stated abovel would have directed that the services of those of the
workman who have been continuously employed for more than 10 years should be regularized. But the
other problems arising from such a direction including financial impact on the employer cannot be lost
sight of The Central Government through the board is only managing on behalf of the state of Punjab,
Rajasthan Haryana and Himachal Pradesh who are partners in the venture.Several aspects of the
question were discussed with the workmen and the management in the course of arguments and a
formula evolved to which the workman virtually agreed and I feel that such a solution as stated
hereunder is quite just to all the parties provided it is work out, honestly stated. No doubt,what is referred
to me is the matter of regularization of the services of work charge employees, but the directions that 1
am issuing in my opinion, amount to only granting lesser relief than claimed by the workmen. The
management can also have no grievance if it wants industrial peace and is anxious to secure
employment to the work-charged employees after the completion of the work. It is accordingly, directed
that at the time of completion of the Project or at any other time within six months thereof for the
maintenance staff for the Project or any of its Works if it is required to be recruited or transferred from
any department of the State Governments or of the Central Government, the offer shall first be made to
the work-charged employees in order of their seniority who have put in 10 years’ continuous service or
more under the Board in that category or trade where the vacancy occurs subject to the medical fitness
of such workmen. The scale of wages as applicable to the workmen will not, however, be disturbed to
their prejudice nor their continuity of service affected. The workmen have expressed an apprehension
that near the completion of the Project trades of some of them might be changed so that it could be said
that a suitable workman needed for a particular job was not available and an outsider was therefore
necessary to be employed. To protect the workmen against this possible denial of their rights it is further
directed that category or trade of no workman shall be changed within one year preceding the
completion of the Project without his consent in writing and that if any such change without consent is
made it will have no consequence inasmuch as such a workman will be entitled to the job of his earlier
trade provided the vacancy relates to that trade. As regards those of the workmen who cannot be
absorbed on the regular maintenance staff. I have no reason to doubt that the State Government who are
beneficiaries under the Project and also the Central Government will make every reasonable effort to get
them re-employed at any other Project or work whether in any one of these States or in any other part of
the country where there is a need for workmen of those trades.”

20. A perusal of aforesaid findings made it ample clear that the order has been passed by the then learned Presiding
Officer, CGIT, Chandigarh to maintain industrial peace and to secure employment to the work charged employees
after the completion of the work and it was also held by the learned CGIT thatState Govt. who are beneficiary under
the project and the Central Govt. will make every reasonable effort to get those workmen re-employed at any other
project or work whether in any one of these States or in any other part of the country where there is a need of
workmen of those trades.

21. Admittedly, in this case, no effort was made by the respondent to give any employment after the retrenchment
of the workmen and even there is non-compliance of Rules 77 and 78 of Industrial Rules. The same are reproduced
below:

77. Maintenance of seniority list of workmen. -The employer shall prepare a list of all workmen in the
particular category from which retrenchment is contemplated to be arranged according to the seniority of
their service in that category and cause a copy thereof to be pasted on a notice board in a conspicuous
place in the premises of the industrial establishment at least seven days before the actual date of
retrenchment.

78. Re-employment of retrenched workmen. - (1) At least ten days before the date on which vacancies are
to be filled, the employer shall arrange for the display on a notice board in a conspicuous place in the
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premises of the industrial establishment details of those vacancies and shall also give intimation of those
vacancies by registered post to every one of all the retrenched workmen eligible to be considered therefor,
to the address given by him at the time of retrenchment or at any time thereafter:

Provided that where the number of such vacancies is less than the number of retrenched workmen, it shall
be sufficient if intimation is given by the employer individually to the senior-most retrenched workmen in
the list referred to in rule 77 the number of such senior-most workmen being double the number of such
vacancies:

Provided further that where the vacancy is of a duration of less than one month there shall be no obligation
on the employer to send intimation of such vacancy to individual retrenched workmen:

Provided also that if a retrenched workman, without sufficient cause being shown in writing to the
employer, does not offer himself for re-employment on the date or dates specified in the intimation sent to
him by the employer under this sub-rule, the employer may not intimate to him the vacancies that may be
filled on any subsequent occasion.]

(2) Immediately after complying with the provisions of sub-rule (1), the employer shall also inform the
trade unions connected with the industrial establishment, of the number of vacancies to be filled and names
of the retrenched workmen to whom intimation has been sent under that sub-rule:

Provided that the provisions of this sub-rule need not be complied with by the employer in any case where
an intimation is sent to every one of the workmen mentioned in the list prepared under rule 77.

22.  However, the present work charged employee and other work-charged employees have been retrenched long
back and even at the stage it is impossible to re-employe them. However, certainly in respect of workcharged
employees present Respondent was directed by the Hon’ble Supreme Court in Judgment of Jaswant Singh (Supra) to
give benefits in terms of settlement and award dated 15.05.1974. The main purpose of Hon’ble Supreme Court and
Ld. CGIT Chandigarh was to rehabilitate to some extent the work charged employees and restore peace and congenial
atmosphere that is why Ld. CGIT Chandigarh had given directions to all state to re-employe them. Thus, it does not
lie in the mouth of present Respondent that no relief can be granted against present Respondent as petitioners are not
their employees.

A. So far as this argument of Ld. AR of the management that those work charged employees only who have
completed 10 years of service were required to be adjusted within 6 months from their retrenchment is concerned, the
same is devoid of merit as no effort was made by the management to adjust the work charged employees. Moreover,
no documentary evidence has been produced that any effort was made to adjust the workman after his retrenchment.
Further, Ld. CGIT Chandigarh in its last lines concluded as under:-

“As regards those of the workmen who cannot be absorbed on the regular maintenance staff. I have no
reason to doubt that the State Government who are beneficiaries under the Project and also the Central
Government will make every reasonable effort to get them re-employed at any other Project or work
whether in any one of these states or in any other part of the country where there is a need of workmen
of those trades”

Nothing has come on record that above directions were complied with.

23. Moreover, in the absence of production of settlement between work charged employees and management, it
cannot be interfered what were the terms and conditions in the said settlement. Further, CGIT Chandigarh has fixed
ten years time and accrual of vacancy within six months keeping in view the facts and circumstances of the case and
has evolved his own formula to bring peace and harmony between work charged employees and management but it
cannot be said to be a universal policy in the absence of production of settlement between work charged employees
and management. However, no effort was made to adjust the petitioners in view of order of CGIT.

24.  As regard, this contention of learned AR of management that petitioners were not the employees of the BBMB
but were the employees of BCB, the same is devoid of merit as Discharge certificate was issued by the BBMB.
Moreover, as per respondent Beas Control Board was constituted in the year 1960. BCB was constituted in the year
1966 and all the projects were transferred from Beas Control Board to BCB in the year 1966 thereafter as per Section
79 of the Punjab Re-organisation Act, BMB was constituted for administrative, maintenance and operation of various
works as mentioned in Section 79 itself. Section 80(6) of the Punjab Re-organisation Act provides that BMB
constituted under Section 79 of the Act shall be re-named as BBMB when any of the components of the Beas Project
has been transferred under sub-section 5 and the BCB shall cease to exist when all the component of the Beas Project
have been so transferred. All the projects under BCB were completed in the year 1984 and BCB ceased to exist in
1984. When all work of BCB stands transferred to BBMB so it cannot be said that BBMB is separate identity than
BCB. Rather BCB has merged in BBMB. Moreover, Hon'ble Supreme Court in Jaswant Singh case(supra) in respect
of work charged employees has no where stated that relief can be sought by work charged employees only against the
BCB. So contention of Ld. AR of the management that BCB and BBMB are two separate entities is devoid of merit.
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25.  So far this argument of Law Officer for the respondent that the case is hopelessly time barred is concerned, the
same is again devoid of merits as there was non-compliance of Rule 77 and 78 of Industrial Rules which has been
reproduced above. Moreover, there is no limitation period prescribed for filing a reference. Moreover, reference was
received in the year 2005 and thereafter, several rounds of litigations have taken place. So far as case laws on the
point of limitation the same are not attracted in the present case as there was no compliance of Judgment of Jaswant
Singh case (Supra).

26. However, it is added that workman was allowed terminal benefits as admitted by him. Moreover, it is also not
case of the petitioner that there is breach of Section 25 F of the Act.

27. Further, there was non-compliance of Jaswant Singh Case (Supra), Reference No.2C of 1971 and Rule 77 & 78
of Industrial Rules and in this case it would be highly difficult to re-employe the workman. The only remedy left is to
compensate the workman in term of money.

28. Keeping in view the fact and circumstances of the present case and other connected case of similar nature the
following scheme of compensation is deemed fit by this Tribunal:

i.  Work charged employee who has completed 5 years of service shall be entitled for Rs.50,000/- along with
interest @9% per annum as compensation from the date of moving of application till the realization of
amount.

ii. Work charged employee who has completed less than 5 years but more than 1 year would be entitled
Rs.25,000/- along with interest @9% per annum from the date of moving of application till the realization of
amount.

iii. Those employees who have not completed 1 year will not be entitled for any compensation in the present
case.

The present workman has claimed that he has worked from 4.2.1966 to 29.12.1977 which fact is not denied by
the management in its written statement. The workman was also subjected to cross-examination but this fact
cannot be rebutted. Thus, it is held that workman worked from 04.02.1966 to 29.12.1977(more than 5 years. He
is entitled of Rs.50,000/- along with interest @9% per annum from the date of moving the application till its
realization.

29. The reference is answered accordingly and stands disposed of.

30. Let copy of this award be sent to the Appropriate Government as required under Section 17 of the Act for
publication.

KAMAL KANT, Presiding Officer

7% faeelt, 26 awaw, 2024
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New Delhi, the 26th September, 2024

S.0. 1869.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No.149/2005) of the Central Government Industrial Tribunal-
cum-Labour Court NO 2, Chandigarh as shown in the Annexure, in the industrial dispute between the
Management of BBMB and their workmen, received by the Central Government on 29/08/2024

[F. No. L-23012/49/2004— IR (CM-II)]
MANIKANDAN. N, Dy. Director
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ANNEXURE
In the Central Government Industrial Tribunal-cum-Labour Court-II, Chandigarh.
Present: Mr. Kamal Kant, Presiding Officer.

ID No. 149 /2005

Registered on:- 25.07.2005

Shyam Lal S/o Sh. Bhuru Ram, C/o Shri Hem Prabh S/o Sh. Bali Ram, R/o Village Bhayarta, P.O. Chanahan, Teh. &
Distt. Mandi (HP).

weeeereen.. Workman
Versus
1.  Bhakra Beas management Board, Madhya Marg, Sector 19-B, Chandigarh through its Chairman.
2. The Chief Engineer, BSL Project Sundernagar Township, Distt. Mandi, (HP).
.....Respondents/Managements
AWARD
Passed on:- 15.07.2024

Central Government vide Notification No.L-23012/49/2004-IR(CM-II), dated 07.07.2005, under clause (d) of
sub-section (1) of Section 10 of the Industrial Disputes Act, 1947(hereinafter called the Act), has referred the
following Industrial dispute for adjudication to this Tribunal:-

“Whether the demand of Shri Shyam Lal for reinstatement in the services of BBMB, Sunder Nagar
is legal and justified? If so, to what relief the concerned workman is entitled and from which date?

1. The brief facts, related to the case are that the construction of Beas Sutluj Link Project{hereinafter called as
BSL(P)} started in the year 1962 under Beas Control Board, which was constituted on 10.02.1961 with its
headquarter at Sundernagar and this project was under the control of Centre Government, who had been constructing,
maintaining, operating and administrating it through various Boards in different phases. After passing of Pb. Re-
Organisation Act, 1966(hereinafter called “Re-Organisation Act”) Beas Control Board was replaced by Beas
Construction Board (hereainfter called “BCB”). The workman was employed by BCB on 09.06.1972. The workman
who was employed in Beas Project(Unit-1) become the employee of Bhakra Beas Management Board(hereinafter
called as BBMB) in pursuance of proviso (1) of Section 80(3) and Section 80(5) of Re-organisation Act and the
workman become the employee of the Centre Government under the management of B.B.M.B. from 15.05.1976. The
workman has completed 240 days in every calendar year and was not interrupted till his retrenchment. The employer
made a bulk retrenchment of project employees in the year 1977 and 1978 and also in stages thereafter till 1984. The
workman was also retrenched by the employer on 18.10.1978 on account of reduction in strength due to part
completion of the BSL(P) and re-employment certificate was issued by the office of re-settlement B.S.L/B.B.M.B.
Sundernagar for the re-employment of the retrenched workmen of B.S.L.(P)(BBMB) in accordance with provision of
the Act. After the retrenchment of the workman, thousands of other persons were appointed secretly by employer,
violating Section 25-G and Section 25-H of the I.D. Act, 1947. The employer is also doing unfair labour practices as
defined in Section 2(R)A of the ID Act. Management has also violated the provisions of Rules 77 and 78 of Industrial
Dispute(Central) Rule, 1957(hereinafter called “The Industrial Rules”). By filling vacant posts, the employer declared
some posts as surplus and retrenched the employees working on those posts.

2. Itis also maintained that the present workman and other workmen have filed a Civil Writ Petition N0.403/1996,
titled as Sant Ram and 87 others Vs. BBMB in the Hon’ble High Court of Shimla for their re-employment and in the
said writ petition management filed reply dated 16.04.1996 by way of affidavit and admitted that retrenched workmen
are employee of BBMB. The workmen have then withdrew the writ petition and filed civil suits for declaring them as
a retrenched workmen of BBMB before the Sub-Judge, 1™ Class, Sunder Nagar, Distt. Mandi(HP), on 21.01.1997 and
later on those suits were decided on 05.07.2002 and all plaints were returned to the workmen to be filed before the
competent authority on the basis of which the present proceedings were initiated after referring of the dispute of
workman from the Ministry of Labour on 07.07.2005. Thereafter, management filed writ petition before the Hon’ble
Punjab & Haryana High Court against the order of Ministry on 07.07.2005 and the same was dismissed on 07.05.2007
and Special Leave Petition filed bearing n0s.16939-17007 of 2007 in Hon’ble Supreme Court of India by the
management was also dismissed on 08.07.2014. It is therefore, prayed that the claim petition of the workman may
kindly be allowed and workman be continued in the service of the management and be regularized and further be
given all the consequential benefits.

3. Management filed written statement, alleging therein that workman is Ex-work charged employee of Beas
Construction Board, which was constituted under Section 80(1) of the Re-organisation Act. The workman was
retrenched after completion of the work of BCB in the year 1978. The workman was paid terminal benefits i.e.
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retrenchment compensation, gratuity, ex-gratia amount on account of his retrenchment from BCB as per provisions of
ID Act. It is further maintained that BCB and present management are two distinct and separate entities. It is also
maintained that construction of Beas Project was undertaken by the Punjab Govt. Irrigation Department prior to the
re-organisation of the erstwhile State of Punjab on 01.01.1966. After re-organisation the work of BSL(P) was taken
over by the Central Govt. on behalf of partner states of Punjab, Haryana and Rajasthan. The Central Govt. constituted
BCB under Section 80(5) of the Re-organisation Act and further stipulated that any component of Beas Project in
relation to which the construction has been completed be transferred by the Central Govt. to Bhakra Management
Board(hereinafter called as BMB) constituted under Section 79(1) of the Re-organisation Act. It is further stated
under Section 80(5) of the Re-organisation Act that BMB would be re-named as BBMB when any component of Beas
Project was transferred under Section 80(6) of the Re-organisation Act. The workman was employed by the BCB.
Thus, the workman never remained the employee of management. However, it is stated that 1093 work-charged and
12 contingent paid employees of Beas Project were sent on job order basis to Ranjit Sagar Dam, Punjab. They were
taken over by the management under the benevolent policy of the Central Govt. as Central Govt. had given directions
to BBMB to absorb these employees. The remaining work-charged employees were not entitled for the said benefit.
Even work-charged employees of the BCB had filed a petition in the Hon’ble Supreme Court of India, titled as
Jaswant Singh and another Vs. Union of India & Anr., 1979 SCC 440, in which their claim for absorbing them in
BBMB is not granted instead their retrenchment from BCB was upheld. Remaining averments have been denied and
it is stated that the claim of the workman is hopelessly time barred and the workman has no legal enforceable right to
claim employment in BBMB. It is prayed that claim be dismiss.

4. A replication was also filed by workman contravening the facts taken in written statement as reiterating the
facts as stated in claim petition.

5. Parties were given opportunity to lead evidence.

6.  The workman has examined himself as WW1 and filed his affidavit in evidence as Ex.- WW1/A and has been
cross-examined by the learned law officer of management. He also tendered document Ex. W-1 Discharge Certificate,
Ex.W-2 Identity Card.

7. The management has filed affidavit of N.M. Jain, Sub-Divisional Officer, Sub- Division BBMB Sunder Nagar,
who filed his affidavit in evidence as Ex. MW 1/A and has been cross-examined by the learned counsel of workman.

8. While arguing the case, learned Law Officer for the management contended that initially Beas Control Board
was constituted in the year 1960. BCB was constituted in the year 1966 and all the projects were transferred from
Beas Control Board to BCB in the year 1966 thereafter as per Section 79 of the Punjab Re-organisation Act, BMB
was constituted for administrative, maintenance and operation of various works as mentioned in Section 79 itself.
Section 80(6) of the Punjab Re-organisation Act provides that BMB constituted under Section 79 of the Act shall be
re-named as BBMB when any of the components of the Beas Project has been transferred under sub-section 5 and the
BCB shall cease to exist when all the component of the Beas Project have been so transferred. All the projects under
BCB were completed in the year 1984 and BCB ceased to exist in 1984. Present workman was employed as work
charged employee 09.06.1972 and was retrenched on 18.10.1978. All similar work charged employees including the
present workman was engaged by the BCB which ceased to exist in the year 1984 therefore, the workmen cannot be
termed as the employees of the BBMB because there does not exist BCB which was his parent department. Moreover,
the Hon’ble Supreme Court in the case titled as Jaswant Singh and another Vs. Union of India & Anr., 1979 SCC
440 has held that work charged employees were bound by the settlement dated June 28, 1977 effected by the
management and also by the award 2-C of the year 1971 before Sh. H.R. Sodhi, Presiding Officer, CGIT-Chandigarh
between workman and employees of the Beas Construction Board, Sunder Nagar and published in the gazette on
15.06.1974 of the Govt. of India.

9. So far as the claim of the workman regarding re-employment after retrenchment on 18.10.1978 is concerned,
workman was not entitled for re-instatement as in a case under reference no.2-C of 1971 decided by Sh. H.R. Sodhi,
the then Presiding Officer, CGIT-Chandigarh, it was held that management in order to establish an industrial peace
and to secure the work charge employees after completing the work can engage after completion of project at any
time within 6 months for the maintenance of staff for project of any work if it is required to those work charged
employees in order to seniority who have put 10 years of service. The relevant portion of para is reproduced as below:

“It is accordingly, directed that at the time of completion of the Project or at any other time within six
months thereof for the maintenance staff for the Project or any of its Works if it is required to be
recruited or transferred from any department of the State Governments or of the Central Government,
the offer shall first be made to the work-charged employees in order of their seniority who have put in 10
years’ continuous service or more under the Board in that category or trade where the vacancy occurs
subject to the medical fitness of such workmen. The scale of wages as applicable to the workmen will
not, however, be disturbed to their prejudice nor their continuity of service affected. “

10. Because the present workman had not completed 10 years of service so he is not entitled for re-employment.
Learned representative for the management further contended that in this case workman was retrenched on
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18.10.1978 after receiving due retrenchment compensation etc. and now he is claiming re-employment under Section
25-H of the Act and his claim is hopelessly time barred as he has filed the present claim petition on 20.07.2005. To
support this view he has placed reliance in the case titled as Chief Engineer Ranjit Sagar Dam & Anr. Vs. Sham Lal,
AIR 2006, Supreme Court 2682, wherein in identical matters Court has not entertained writ petition due to inordinate
delay. In the present case there is a delay of about 27 years. He also relied upon the case titled as Ram Chand Vs. The
BBMB and _another, CWP _no.2787 of 2018, decided on 03.12.2018( Annexure R-4) where the Hon’ble Himachal
Pradesh High Court has held that dispute if any ought to be raised within a reasonable period as the ID Act does not
prescribed time limit for referring such dispute. In the present case workman was engaged as Beldar in the year 1972
and was discharged on 18.10.1978 and he has sought re-employment after 33 years which was held to be highly time
barred. Thus, he contended that claim of workman is time barred. Workman was discharged on 18.10.1978 and
thereafter he filed present claim before the Labour Conciliation Officer on 30.11.2005.

11. While arguing the case, learned AR for the workman contended that in this case workman was discharged on
18.10.1978 due to reduction in strength and he was issued discharge certificate by Sub Divisional Officer, BBMB
Sundernagar. He referred to Section 25-H of the ID Act which provides re-employment of retrenched workman. He
further has drawn the attention of the Court towards the statement of the workman. He was required to be adjust in
view of under Section 25-G of the Act by the management Discharge Certificate was issued by the Management. He
was not given any employment. While arguing further, learned AR for the workman referred to Rule 77 and 78 of the
Industrial Dispute Central Rule 1957(hereinafter called Industrial Rule). Rule 77 provides maintenance of seniority
list of workman and it states that before any worker is retrenched the appellant-establishment is required to place on
the notice board the seniority list of all the workmen who were to be retrenched but nothing has been done in this
regard before retrenchment of the present worker. She also referred to Rule 78 which provides that as and when any
vacancy incurred then retrenched workmen were required to be given registered notice but nothing was done by the
management. Moreover, question of limitation does not arise as no limitation period has been prescribed under the
Act for seeking relief under Clause (d) of Sub-Section (1) of Section 10 of the ID Act. Learned AR for the workman
further contended that even reference made by the Government dated 07.07.2005 was challenged by the management
in the Hon’ble Punjab & Haryana High Court vide Writ Petition No.3100 of 2006 and their writ petition was
dismissed by the Hon’ble High Court on 07.05.2007. Even SLP filed against the order dated 07.05.2007 was upheld
by the Hon’ble Supreme Court in SLP No.16979/2007 dated 08.07.2014.

12. I have given due consideration to the arguments advanced by the learned AR for the workman and also for the
management.

13. The management relied upon mainly in this case on the case titled as Jaswant Singh and another(supra),
which is very material for decision of this case. The said judgment deals with two types of petitioners. First type of
petitioners were employed by the BCB on purely temporary basis and they had also given written undertaking
confirming the term of their appointment. The BCB appointed the first type of petitioners on ad hoc basis with a clear
understanding that they will have no right to be retained in service after the completion of the Beas Project. They are
Engineers, Section Officer, Accounts Clerk, Teacher etc. and they have claimed their parity with other employees
who belonged to the services of the Punjab, Haryana and Rajasthan Governments and who were serving on deputation
in connection with the works of the BhakraNangal Scheme.

14. Inrespect of these employees, it was held as follow:-

“To sum up, we are of the opinion that the petitioners are employees of the Central Government. Their
conditions of service will be primarily governed by the terms of their appointment but, if they are entitled
to the benefit of any of the rules of the Central Civil Services (Temporary Service) Rules 1965, they may
make representations in that behalf to the appropriate authorities. It is, however, not possible for this
Court to grant to the petitioners any of the reliefs claimed by them as arising out of the provisions of the
aforesaid rules, including the relief by way of a declaration that they shall be deemed to be in quasi-
permanent service under rule 3. We are further of the opinion that the petitioners have no right to be
transferred to the services of the Bhakra Management Board, now re-named as the Bhakra Beas
Management Board. Lastly, the proposed retrenchment of the petitioners does not offend against the
guarantee of equality contained in articles 14 and 16 of the Constitution, since the petitioners and the
Deputationists belong to two different and distinct classes.”

15. As regards, second type of employees i.e. work charged employees the judgment deals in Para 41, 42, 43, 44,
45, 46 and 47 which read as follow:-

“4l. A work-charged establishment broadly means an establishment of which the expenses, including
the wages and allowances of the staff, are chargeable to "works''. The pay and allowances of employees
who are borne on a work-charged establishment are generally shown as a separate sub-head of the
estimated cost of the work.

42. The entire strength of labour employed for the purposes of the Beas Project was work-charged. The
work-charged employees are engaged on a temporary basis and their appointments are made for the
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execution of a specified work. From the very nature of their employment, their services automatically
come to an end on the completion of the works for the sole purpose of which they are employed. They do
not get any relief under the Payment of Gratuity Act nor do they receive any retrenchment benefits or
any benefits under the Employees State Insurance Schemes.

43. But though the work-charged employees are denied these benefits, they are industrial workers and
are entitled to the benefits of the pro- visions contained in the Industrial Disputes Act. Their rights flow
from that special enactment under which even contracts of employment are open to adjustment9 and
modification. The work-charged employees, therefore, are in a better position than temporary servant
like the other petitioners who are liable to be thrown out of employment without any kind of
compensatory benefits.

44.  The record of Writ Petition No. 4505 of 1978 shows that offers of alternative employment were
made to the work- charged employees and many of them have accepted those offers. The rule of 'last
come, first go' has also been consistently adopted while retrenching the work-charged employees. In fact
the work-charged employees possess a unique right as industrial employees since, by reason of section
25J(1) of the Industrial Disputes Act, the provisions of Chapter VA, "Lay-off and Retrenchment', have
effect notwithstanding anything inconsistent therewith contained in any other law including standing
orders made under the Industrial Employment (Standing orders) Act, 1946.

45. There were in all about 36000 work-charged employees working on the Beas Project. Out of them,
about 26000 have already accepted retrenchment compensation under the settlement arrived between the
workmen and the management in the conciliation proceedings held by the Regional Labour
Commissioner (Central), New Delhi, under section 12 of the Industrial Disputes Act, 1947. All the 12
unions of which the work-charged employees are members were parties to the said conciliation
proceedings. By reason of section 18(3)(d) of the Industrial Disputes Act, a settlement arrived at in the
course of a conciliation proceeding is binding on all persons who were employed in the establishment to
which the dispute relates, whether they were employed on the date of the dispute or subsequently. In
Ramnagar Cane and Sugar Co. Ltd. v. JatinChakravorty and ors., it was held by this Court that it is not
even necessary, in order to bind the work men to the settlement arrived at before the conciliator, to show
that they belonged to the union which took part in the conciliation proceedings, since the policy
underlying section 18 of the Act is to give an extended operation to such settlements. In the instant case,
all the 12 unions which represented the workmen on the work-charged establishment were parties to the
conciliation proceedings. The settlement will therefore bind all the work-charged employees.

46. Apart from the settlement in the conciliation proceedings, an award was made by the Industrial
Tribunal, Central, Chandigarh, in Reference No. 2-C of 1971, in an industrial dispute between the work-
charged employees of the Beas-Sutlej Link Project, Sundernagar, with which we are concerned, and the
management. Under that award, as stated in the award itself, a consent formula was evolved to which
the workmen "virtually agreed'. The benefits which flow- to the work- charged employees under the
aforesaid award dated May 15, 1974, have been accepted by almost all the work- charged employees,
involving a burden of about Rs. 3 crores on the employers.

47. Since the work-charged employees are bound by the settlement dated June 28, 1977 effected
between them and the management in the conciliation proceedings and since they are also bound by and
have accepted benefits under the consent award dated May 15, 1974 they are not entitled to any rights
apart from those flowing from the aforesaid settlement and the Award. SLP No.1246 of 1979 which is
filed to challenge the Award and C.M.P. No.2077 of 1979 which is filed for condonation of the delay of
over four and half years caused in filing the SLP shall have to be dismissed.”

16. Thus, from the above observation of Supreme Court it is clear that work charged employees are engaged on a
temporary basis and their appointments are made for the specified work and their service comes to an end on the
completion of work for the sole purpose of which they are employed.

17. Para 43 provides that work charged employees are industrial worker and entitled to the benefit of the provisions
contained under the Industrial Disputes Act. Their rights flow from that special enactment under which even contracts
of employment are open to adjustment and modification. Para 45 as reproduced above further provides that in the
conciliation proceeding it has been held that there were about 36000 work charged employees working on Beas
Project out of them 26000 has already accepted retrenchment compensation under the settlement arrived between the
workmen and the management in the conciliation proceedings held by the Regional Labour Commissioner(Central),
New Delhi under Section 12 of the ID Act. The said settlement is binding on all the work charge employees who are
working in the establishment to which the dispute relates. In para 46 it is further stated that apart from the settlement
in the conciliation proceeding an award was made by the CGIT Chandigarh in reference no.2-C in an industrial
dispute between the work charged employee of the Beas Sutlej Project, Sundernagar with which we are concerned
and the management. A consent formula was evolved to which the workmen virtually agreed. In the last para 47 itself
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specifically stated that work charged employees are bound by the settlement and award May 15, 1974 and they were
entitled to rights those flowing from the settlement and award.

18. So far as the settlement executed between the work charged employees and management through unions, the
same has not been produced by the management despite opportunity was given to file the same. Thus, adverse
interference can be drawn against them. To support this view, reliance can be placed to the judgment of Hon’ble
Punjab & Haryana High Court in case held as2001(3) RSJ 382 Ambika Parashad Versus Punjab Urban Planning
and Development Authority Chandigarh and Another wherein it has been held “that respondent has not
produced record in the Labour Court to prove that Workman has not completed 240 days of service though
application was submitted by the Workman for production of record held that a person in possession of the
best evidence has to produce the same, otherwise adverse inference can be drawn against the said party”. In
this case also as per order dated 01.05.2024 of this Tribunal. Respondent were asked to produce the settlement arrived
between the 12 union of the work charged employee and management under Section 12 of ID Act before the Regional
Labour Commissioner, New Delhi and all the work charged employee were bound by the said settlement. However,
despite of availing 2-3 opportunities i.e. 20.05.2024, 20.06.2024 and 09.07.2024 the said policy was not produced and
as such adverse inference can be drawn against the management in view of the above law.

19. As regards award passed by Central Govt. Industrial Tribunal, Chandigarh, the relevant claim of the work
charged employees was regarding their regularization services and the finding given by the Tribunal is as follow:-

“Regulation of Services of the workcharged employees.

It is an un-disputed fact that the entire strength of labour as employed in the Project is
workcharged. The institution of workcharged establishment is not only necessary but sometime
unavoidable. These workmen are engaged on temporary basis and their services are utilized for the
execution of a specified work for which they may be suited. From the very nature of employment the
services of such workman automatically come to an end on the completion of the work. A workcharged
employee does not get any relief under the Payment of Gratuity Act nor is he benefitted by the employees
state Insurance Scheme. He does not indeed enjoy any retiral benefits. Before partition of the country in
1947 it was not usual to have project, construction of which required a number of years to complete but
after constituting ourselves into a democratic Republic and the Government having taken in hand five
year plans for development of the country there are various schemes involving the construction of works
for a period extending over several years as is the case of the instant Project. It commenced in 1962 and
more than 12 years having passed the completion might take another few years. In such situation it
seems reasonable and fair that a workman who has, like a regular employee, spent the part of his life
ranging from 5-10 years upto 20 year, should not be thrown on the road and must be assured some
benefits as are available to regular staff. The other aspect of the matter is that the employer could not
compelled to retain workcharged employees after the work for which the latter had been engaged is
completed, as after all, he was employed before a particular job and the employer, be it the Government
or any of its public undertakings, cannot taken upon itself the responsibility of that workman for all time
to come. It can be well argued that such a workmen should feel happy and content that instead of
remaining un-employed be got employment for a long time.

To assure Industrial peace and economic justice to such class of workmen some balance has
in my opinion to be stuck between the two extremes. It is the duty of the State under the Directive
Principles enunciated in part 4 of the constitution to secure and protect that social order in which
Justice, social and economic could be had by all institutions of national life. I fell that it is equally the
duty of an adjudicator of industrial disputes charged with the duty of administering social justice to be
guided by the fundamentals contained in this chapter though he has to bear In mind the limits of the
economic capacity of the employer and Endeavour must have ever be made to secure work for every
citizen do in our present economy. It is not possible to immediately achieve that object. The workman
employed by the respondent management are drawn from different states out of which I am informed
about 8/10 thousands are from Punjab about 22000 from Himachal Pradesh and the remaining from the
states of Rajasthan and Haryana. Some of the workmen are from U.P and Bihar and a handful from
Kerala. The board hasby and large been consistently following the Punjab pattern in the matter of wage
structure, revision thereof from time to time and grant of dearness allowance. It is only with regard to
categories not appearing in the common Schedule of Rates prepared by the erstwhile United State of
Punjab that the board took its independence decisions on the recommendations of its own standing
committee.Even Himachal Pradesh Government generally followed the Punjab policy.The state
government of Punjab in its wisdom, and I should say rightly has declared that the services of work
charged employees in building and roads branch who had worked for 10 years or more would stand
regularized in the sense that the workmen would be treated at par with those in the regular service of the
state government.The benefit of this announcement was afterwards extended to the employees of its
irrigation branch as well at the workman who held from Punjab continue to stay in their parents state
the services of those who had put in 10 years or more would have been regularized the respondent
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management too in pursuance of its policy to follow the Punjab pattern might have regularized the
services of at least of those workmen who had come from Punjab but any such course would have
created awkward situation as the workmen from other States could not be discriminated in this
respect. Moreover financial implications and other complications are involved.

In such circumstances stated abovel would have directed that the services of those of the
workman who have been continuously employed for more than 10 years should be regularized. But the
other problems arising from such a direction including financial impact on the employer cannot be lost
sight of The Central Government through the board is only managing on behalf of the state of Punjab,
Rajasthan Haryana and Himachal Pradesh who are partners in the venture.Several aspects of the
question were discussed with the workmen and the management in the course of arguments and a
formula evolved to which the workman virtually agreed and I feel that such a solution as stated
hereunder is quite just to all the parties provided it is work out, honestly stated. No doubt,what is referred
to me is the matter of regularization of the services of work charge employees, but the directions that 1
am issuing in my opinion, amount to only granting lesser relief than claimed by the workmen. The
management can also have no grievance if it wants industrial peace and is anxious to secure
employment to the work-charged employees after the completion of the work. It is accordingly, directed
that at the time of completion of the Project or at any other time within six months thereof for the
maintenance staff for the Project or any of its Works if it is required to be recruited or transferred from
any department of the State Governments or of the Central Government, the offer shall first be made to
the work-charged employees in order of their seniority who have put in 10 years’ continuous service or
more under the Board in that category or trade where the vacancy occurs subject to the medical fitness
of such workmen. The scale of wages as applicable to the workmen will not, however, be disturbed to
their prejudice nor their continuity of service affected. The workmen have expressed an apprehension
that near the completion of the Project trades of some of them might be changed so that it could be said
that a suitable workman needed for a particular job was not available and an outsider was therefore
necessary to be employed. To protect the workmen against this possible denial of their rights it is further
directed that category or trade of no workman shall be changed within one year preceding the
completion of the Project without his consent in writing and that if any such change without consent is
made it will have no consequence inasmuch as such a workman will be entitled to the job of his earlier
trade provided the vacancy relates to that trade. As regards those of the workmen who cannot be
absorbed on the regular maintenance staff. I have no reason to doubt that the State Government who are
beneficiaries under the Project and also the Central Government will make every reasonable effort to get
them re-employed at any other Project or work whether in any one of these States or in any other part of
the country where there is a need for workmen of those trades.”

20. A perusal of aforesaid findings made it ample clear that the order has been passed by the then learned Presiding
Officer, CGIT, Chandigarh to maintain industrial peace and to secure employment to the work charged employees
after the completion of the work and it was also held by the learned CGIT thatState Govt. who are beneficiary under
the project and the Central Govt. will make every reasonable effort to get those workmen re-employed at any other
project or work whether in any one of these States or in any other part of the country where there is a need of
workmen of those trades.

21. Admittedly, in this case, no effort was made by the respondent to give any employment after the retrenchment
of the workmen and even there is non-compliance of Rules 77 and 78 of Industrial Rules. The same are reproduced
below:

77. Maintenance of seniority list of workmen. -The employer shall prepare a list of all workmen in the
particular category from which retrenchment is contemplated to be arranged according to the seniority of
their service in that category and cause a copy thereof to be pasted on a notice board in a conspicuous
place in the premises of the industrial establishment at least seven days before the actual date of
retrenchment.

78. Re-employment of retrenched workmen. - (1) At least ten days before the date on which vacancies are
to be filled, the employer shall arrange for the display on a notice board in a conspicuous place in the
premises of the industrial establishment details of those vacancies and shall also give intimation of those
vacancies by registered post to every one of all the retrenched workmen eligible to be considered therefor,
to the address given by him at the time of retrenchment or at any time thereafter:

Provided that where the number of such vacancies is less than the number of retrenched workmen, it shall
be sufficient if intimation is given by the employer individually to the senior-most retrenched workmen in
the list referred to in rule 77 the number of such senior-most workmen being double the number of such
vacancies:
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Provided further that where the vacancy is of a duration of less than one month there shall be no obligation
on the employer to send intimation of such vacancy to individual retrenched workmen:

Provided also that if a retrenched workman, without sufficient cause being shown in writing to the
employer, does not offer himself for re-employment on the date or dates specified in the intimation sent to
him by the employer under this sub-rule, the employer may not intimate to him the vacancies that may be
filled on any subsequent occasion.]

(2) Immediately after complying with the provisions of sub-rule (1), the employer shall also inform the
trade unions connected with the industrial establishment, of the number of vacancies to be filled and names
of the retrenched workmen to whom intimation has been sent under that sub-rule:

Provided that the provisions of this sub-rule need not be complied with by the employer in any case where
an intimation is sent to every one of the workmen mentioned in the list prepared under rule 77.

22. However, the present work charged employee and other work-charged employees have been retrenched long
back and even at the stage it is impossible to re-employe them. However, certainly in respect of workcharged
employees present Respondent was directed by the Hon’ble Supreme Court in Judgment of Jaswant Singh (Supra) to
give benefits in terms of settlement and award dated 15.05.1974. The main purpose of Hon’ble Supreme Court and
Ld. CGIT Chandigarh was to rehabilitate to some extent the work charged employees and restore peace and congenial
atmosphere that is why Ld. CGIT Chandigarh had given directions to all state to re-employe them. Thus, it does not
lie in the mouth of present Respondent that no relief can be granted against present Respondent as petitioners are not
their employees.

A. So far as this argument of Ld. AR of the management that those work charged employees only who have
completed 10 years of service were required to be adjusted within 6 months from their retrenchment is concerned, the
same is devoid of merit as no effort was made by the management to adjust the work charged employees. Moreover,
no documentary evidence has been produced that any effort was made to adjust the workman after his retrenchment.
Further, Ld. CGIT Chandigarh in its last lines concluded as under:-

“As regards those of the workmen who cannot be absorbed on the regular maintenance staff. I have no
reason to doubt that the State Government who are beneficiaries under the Project and also the Central
Government will make every reasonable effort to get them re-employed at any other Project or work
whether in any one of these states or in any other part of the country where there is a need of workmen
of those trades”

Nothing has come on record that above directions were complied with.

23. Moreover, in the absence of production of settlement between work charged employees and management, it
cannot be interfered what were the terms and conditions in the said settlement. Further, CGIT Chandigarh has fixed
ten years time and accrual of vacancy within six months keeping in view the facts and circumstances of the case and
has evolved his own formula to bring peace and harmony between work charged employees and management but it
cannot be said to be a universal policy in the absence of production of settlement between work charged employees
and management. However, no effort was made to adjust the petitioners in view of order of CGIT.

24.  As regard, this contention of learned AR of management that petitioners were not the employees of the BBMB
but were the employees of BCB, the same is devoid of merit as Discharge certificate was issued by the BBMB.
Moreover, as per respondent Beas Control Board was constituted in the year 1960. BCB was constituted in the year
1966 and all the projects were transferred from Beas Control Board to BCB in the year 1966 thereafter as per Section
79 of the Punjab Re-organisation Act, BMB was constituted for administrative, maintenance and operation of various
works as mentioned in Section 79 itself. Section 80(6) of the Punjab Re-organisation Act provides that BMB
constituted under Section 79 of the Act shall be re-named as BBMB when any of the components of the Beas Project
has been transferred under sub-section 5 and the BCB shall cease to exist when all the component of the Beas Project
have been so transferred. All the projects under BCB were completed in the year 1984 and BCB ceased to exist in
1984. When all work of BCB stands transferred to BBMB so it cannot be said that BBMB is separate identity than
BCB. Rather BCB has merged in BBMB. Moreover, Hon'ble Supreme Court in Jaswant Singh case(supra) in respect
of work charged employees has no where stated that relief can be sought by work charged employees only against the
BCB. So contention of Ld. AR of the management that BCB and BBMB are two separate entities is devoid of merit.

25. So far this argument of Law Officer for the respondent that the case is hopelessly time barred is concerned, the
same is again devoid of merits as there was non-compliance of Rule 77 and 78 of Industrial Rules which has been
reproduced above. Moreover, there is no limitation period prescribed for filing a reference. Moreover, reference was
received in the year 2005 and thereafter, several rounds of litigations have taken place. So far as case laws on the
point of limitation the same are not attracted in the present case as there was no compliance of Judgment of Jawant
Singh case (Supra).

26. However, it is added that workman was allowed terminal benefits as admitted by him. Moreover, it is also not
case of the petitioner that there is breach of.0 Section 25 F of the Act.
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27. Further, there was non-compliance of Jaswant Singh Case (Supra), Reference No.2C of 1971 and Rule 77 & 78
of Industrial Rules and in this case it would be highly difficult to re-employe the workman. The only remedy left is to
compensate the workman in term of money.

28. Keeping in view the fact and circumstances of the present case and other connected case of similar nature the
following scheme of compensation is deemed fit by this Tribunal:

i. Work charged employee who has completed 5 years of service shall be entitled for Rs.50,000/- along with
interest @9% per annum as compensation from the date of moving of application till the realization of
amount.

ii.  Work charged employee who has completed less than 5 years but more than 1 year would be entitled
Rs.25,000/- along with interest @9% per annum from the date of moving of application till the realization
of amount.

ili. Those employees who have not completed 1 year will not be entitled for any compensation in the present
case.

The present work charged workman was employed on 09.06.1972 and was retrenched on 18.10.1978 as
mentioned in Discharge Certificate which is placed on file issued by Sub Divisional Officer, BBMB
Sundernagar, and has worked for 6 years and about 4 months (more than 5 years) so he is entitled of
Rs.50,000/- along with interest @9% per annum from the date of moving the application till its
realization.

29. The reference is answered accordingly and stands disposed off.

30. Let copy of this award be sent to the Appropriate Government as required under Section 17 of the Act for
publication.

KAMAL KANT, Presiding Officer

75 fReett, 26 faawa, 2024
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New Delhi, the 26th September, 2024

S.0. 1870.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No.213/2005) of the Central Government Industrial Tribunal-
cum-Labour Court NO 2, Chandigarh as shown in the Annexure, in the industrial dispute between the
Management of BBMB and their workmen, received by the Central Government on 29/08/2024.

[F. No. L-23012/76/2004— IR (CM-II)]
MANIKANDAN. N, Dy. Director
ANNEXURE
In the Central Government Industrial Tribunal-cum-Labour Court-II, Chandigarh.
Present: Mr. Kamal Kant, Presiding Officer.

ID No. 213 /2005

Registered on:- 03.08.2005

Mangloo Ram S/o Siblu, C/o Shri Hem Prabh S/o Sh. Bali Ram, R/o Village Bhayarta, P.O. Chanahan, Teh. & Distt.
Mandi (HP).

veviveeee. Workman
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Versus
1.  Bhakra Beas management Board, Madhya Marg, Sector 19-B, Chandigarh through its Chairman.
2. The Chief Engineer, BSL Project Sundernagar Township, Distt. Mandi, (HP).
.....Respondents/Managements
AWARD
Passed on:- 15.07.2024

Central Government vide Notification No.L-23012/76/2004-IR(CM-II), dated 07.07.2005, under clause (d) of sub-
section (1) of Section 10 of the Industrial Disputes Act, 1947(hereinafter called the Act), has referred the following
Industrial dispute for adjudication to this Tribunal:-

“Whether the demand of Shri Mangloo Ram for reinstatement in the services of BBMB, Sunder
Nagar is legal and justified? If so, to what relief the concerned workman is entitled and from which
date?

1. The brief facts, related to the case are that the construction of Beas Sutluj Link Project{hercinafter called as
BSL(P)} started in the year 1962 under Beas Control Board, which was constituted on 10.02.1961 with its
headquarter at Sundernagar and this project was under the control of Centre Government, who had been constructing,
maintaining, operating and administrating it through various Boards in different phases. After passing of Pb. Re-
Organisation Act, 1966(hereinafter called “Re-Organisation Act”) Beas Control Board was replaced by Beas
Construction Board (hereinafter called “BCB”). The workman was employed by Beas Construction Board on
01.11.1972. The workman who was employed in Beas Project(Unit-1) become the employee of Bhakra Beas
Management Board(hereinafter called as BBMB) in pursuance of proviso (1) of Section 80(3) and Section 80(5) of
Re-organisation Act and the workman become the employee of the Centre Government under the management of
B.B.M.B. from 15.05.1976. The workman has completed 240 days in every calendar year and was not interrupted till
his retrenchment. The employer made a bulk retrenchment of project employees in the year 1977 and 1978 and also in
stages thereafter till 1984. The workman was also retrenched by the employer on 01.12.1978 on account of reduction
in strength due to part completion of the BSL(P) and re-employment certificate was issued by the office of re-
settlement B.S.L/B.B.M.B. Sundernagar for the re-employment of the retrenched workmen of B.S.L.(P)(BBMB) in
accordance with provision of the Act. After the retrenchment of the workman, thousands of other persons were
appointed secretly by employer, violating Section 25-G and Section 25-H of the I.D. Act, 1947. The employer is also
doing unfair labour practices as defined in Section 2(R)A of the ID Act. Management has also violated the provisions
of Rules 77 and 78 of Industrial Dispute(Central) Rule, 1957(hereinafter called “The Industrial Rules”). By filling
vacant posts, the employer declared some posts as surplus and retrenched the employees working on those posts.

2. Itis also maintained that the present workman and other workmen have filed a Civil Writ Petition N0.403/1996,
titled as Sant Ram and 87 others Vs. BBMB in the Hon’ble High Court of Shimla for their re-employment and in the
said writ petition management filed reply dated 16.04.1996 by way of affidavit and admitted that retrenched workmen
are employee of BBMB. The workmen have then withdrew the writ petition and filed civil suits for declaring them as
a retrenched workmen of BBMB before the Sub-Judge, 1** Class, Sunder Nagar, Distt. Mandi(HP), on 21.01.1997 and
later on those suits were decided on 05.07.2002 and all plaints were returned to the workmen to be filed before the
competent authority on the basis of which the present proceedings were initiated after referring of the dispute of
workman from the Ministry of Labour on 07.07.2005. Thereafter, management filed writ petition before the Hon’ble
Punjab & Haryana High Court against the order of Ministry on 07.07.2005 and the same was dismissed on 07.05.2007
and Special Leave Petition filed bearing nos.16939-17007 of 2007 in Hon’ble Supreme Court of India by the
management was also dismissed on 08.07.2014. It is therefore, prayed that the claim petition of the workman may
kindly be allowed and workman be continued in the service of the management and be regularized and further be
given all the consequential benefits.

3. Management filed written statement, alleging therein that workman is Ex-work charged employee of Beas
Construction Board, which was constituted under Section 80(1) of the Re-organisation Act. The workman was
retrenched after completion of the work of BCB in the year 1978. The workman was paid terminal benefits i.e.
retrenchment compensation, gratuity, ex-gratia amount on account of his retrenchment from BCB as per provisions of
ID Act. It is further maintained that BCB and present management are two distinct and separate entities. It is also
maintained that construction of Beas Project was undertaken by the Punjab Govt. Irrigation Department prior to the
re-organisation of the erstwhile State of Punjab on 01.01.1966. After re-organisation the work of BSL(P) was taken
over by the Central Govt. on behalf of partner states of Punjab, Haryana and Rajasthan. The Central Govt. constituted
BCB under Section 80(5) of the Re-organisation Act and further stipulated that any component of Beas Project in
relation to which the construction has been completed be transferred by the Central Govt. to Bhakra Management
Board(hereinafter called as BMB) constituted under Section 79(1) of the Re-organisation Act. It is further stated
under Section 80(5) of the Re-organisation Act that BMB would be re-named as BBMB when any component of Beas
Project was transferred under Section 80(6) of the Re-organisation Act. The workman was employed by the BCB.
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Thus, the workman never remained the employee of management. However, it is stated that 1093 work-charged and
12 contingent paid employees of Beas Project were sent on job order basis to Ranjit Sagar Dam, Punjab. They were
taken over by the management under the benevolent policy of the Central Govt. as Central Govt. had given directions
to BBMB to absorb these employees. The remaining work-charged employees were not entitled for the said benefit.
Even work-charged employees of the BCB had filed a petition in the Hon’ble Supreme Court of India, titled as
Jaswant Singh and another Vs. Union of India & Anr., 1979 SCC 440, in which their claim for absorbing them in
BBMB is not granted instead their retrenchment from BCB was upheld. Remaining averments have been denied and
it is stated that the claim of the workman is hopelessly time barred and the workman has no legal enforceable right to
claim employment in BBMB. It is prayed that claim be dismiss.

4. A replication was also filed by workman contravening the facts taken in written statement as reiterating the
facts as stated in claim petition.

5. Parties were given opportunity to lead evidence.

6.  The workman has examined himself as WW1 and filed his affidavit in evidence as Ex.- WW1/A and has been
cross-examined by the learned law officer of management. He also tendered document Ex. W-1 Discharge Certificate,
Ex.W-2 Identity Card.

7. The management has filed affidavit of N.M. Jain, Sub-Divisional Officer, Sub- Division BBMB Sunder Nagar,
who filed his affidavit in evidence as Ex. MW 1/A and has been cross-examined by the learned counsel of workman.

8.  While arguing the case, learned Law Officer for the management contended that initially Beas Control Board
was constituted in the year 1960. BCB was constituted in the year 1966 and all the projects were transferred from
Beas Control Board to BCB in the year 1966 thereafter as per Section 79 of the Punjab Re-organisation Act, BMB
was constituted for administrative, maintenance and operation of various works as mentioned in Section 79 itself.
Section 80(6) of the Punjab Re-organisation Act provides that BMB constituted under Section 79 of the Act shall be
re-named as BBMB when any of the components of the Beas Project has been transferred under sub-section 5 and the
BCB shall cease to exist when all the component of the Beas Project have been so transferred. All the projects under
BCB were completed in the year 1984 and BCB ceased to exist in 1984. Present workman was employed as work
charged employee 01.11.1972 and was retrenched on 01.12.1978. All similar work charged employees including the
present workman was engaged by the BCB which ceased to exist in the year 1984 therefore, the workmen cannot be
termed as the employees of the BBMB because there does not exist BCB which was his parent department. Moreover,
the Hon’ble Supreme Court in the case titled as Jaswant Singh and another Vs. Union of India & Anr., 1979 SCC
440 has held that work charged employees were bound by the settlement dated June 28, 1977 effected by the
management and also by the award 2-C of the year 1971 before Sh. H.R. Sodhi, Presiding Officer, CGIT-Chandigarh
between workman and employees of the Beas Construction Board, Sunder Nagar and published in the gazette on
15.06.1974 of the Govt. of India.

9.  So far as the claim of the workman regarding re-employment after retrenchment on 01.12.1978 is concerned,
workman was not entitled for re-instatement as in a case under reference no.2-C of 1971 decided by Sh. H.R. Sodhi,
the then Presiding Officer, CGIT-Chandigarh, it was held that management in order to establish an industrial peace
and to secure the work charge employees after completing the work can engage after completion of project at any
time within 6 months for the maintenance of staff for project of any work if it is required to those work charged
employees in order to seniority who have put 10 years of service. The relevant portion of para is reproduced as below:

“It is accordingly, directed that at the time of completion of the Project or at any other time within six
months thereof for the maintenance staff for the Project or any of its Works if it is required to be
recruited or transferred from any department of the State Governments or of the Central Government,
the offer shall first be made to the work-charged employees in order of their seniority who have put in 10
years’ continuous service or more under the Board in that category or trade where the vacancy occurs
subject to the medical fitness of such workmen. The scale of wages as applicable to the workmen will
not, however, be disturbed to their prejudice nor their continuity of service affected. “

10. Because the present workman had not completed 10 years of service so he is not entitled for re-employment.
Learned representative for the management further contended that in this case workman was retrenched on
01.12.1978 after receiving due retrenchment compensation etc. and now he is claiming re-employment under Section
25-H of the Act and his claim is hopelessly time barred as he has filed the present claim petition on 20.07.2005. To
support this view he has placed reliance in the case titled as Chief Engineer Ranjit Sagar Dam & Anr. Vs. Sham Lal,
AIR 2006, Supreme Court 2682, wherein in identical matters Court has not entertained writ petition due to inordinate
delay. In the present case there is a delay of about 27 years. He also relied upon the case titled as Ram Chand Vs. The
BBMB and another, CWP no.2787 of 2018, decided on 03.12.2018(Annexure R-4) where the Hon’ble Himachal
Pradesh High Court has held that dispute if any ought to be raised within a reasonable period as the ID Act does not
prescribed time limit for referring such dispute. In the present case workman was engaged as Beldar in the year 1972
and was discharged on 01.12.1978 and he has sought re-employment after 33 years which was held to be highly time
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barred. Thus, he contended that claim of workman is time barred. Workman was discharged on 01.12.1978 and
thereafter he filed present claim before the Labour Conciliation Officer on 30.11.2005.

11. While arguing the case, learned AR for the workman contended that in this case workman was discharged on
01.12.1978 due to reduction in strength and he was issued discharge certificate by Sub Divisional Officer, BBMB
Sundernagar. He referred to Section 25-H of the ID Act which provides re-employment of retrenched workman. He
further has drawn the attention of the Court towards the statement of the workman. He was required to be adjust in
view of under Section 25-G of the Act by the management Discharge Certificate was issued by the Management. He
was not given any employment. While arguing further, learned AR for the workman referred to Rule 77 and 78 of the
Industrial Dispute Central Rule 1957(hereinafter called Industrial Rule). Rule 77 provides maintenance of seniority
list of workman and it states that before any worker is retrenched the appellant-establishment is required to place on
the notice board the seniority list of all the workmen who were to be retrenched but nothing has been done in this
regard before retrenchment of the present worker. She also referred to Rule 78 which provides that as and when any
vacancy incurred then retrenched workmen were required to be given registered notice but nothing was done by the
management. Moreover, question of limitation does not arise as no limitation period has been prescribed under the
Act for seeking relief under Clause (d) of Sub-Section (1) of Section 10 of the ID Act. Learned AR for the workman
further contended that even reference made by the Government dated 07.07.2005 was challenged by the management
in the Hon’ble Punjab & Haryana High Court vide Writ Petition N0.3100 of 2006 and their writ petition was
dismissed by the Hon’ble High Court on 07.05.2007. Even SLP filed against the order dated 07.05.2007 was upheld
by the Hon’ble Supreme Court in SLP No.16979/2007 dated 08.07.2014.

12. I have given due consideration to the arguments advanced by the learned AR for the workman and also for the
management.

13. The management relied upon mainly in this case on the case titled as Jaswant Singh and another(supra),
which is very material for decision of this case. The said judgment deals with two types of petitioners. First type of
petitioners were employed by the BCB on purely temporary basis and they had also given written undertaking
confirming the term of their appointment. The BCB appointed the first type of petitioners on ad hoc basis with a clear
understanding that they will have no right to be retained in service after the completion of the Beas Project. They are
Engineers, Section Officer, Accounts Clerk, Teacher etc. and they have claimed their parity with other employees
who belonged to the services of the Punjab, Haryana and Rajasthan Governments and who were serving on deputation
in connection with the works of the BhakraNangal Scheme.

14. Inrespect of these employees, it was held as follow:-

“To sum up, we are of the opinion that the petitioners are employees of the Central Government. Their
conditions of service will be primarily governed by the terms of their appointment but, if they are entitled
to the benefit of any of the rules of the Central Civil Services (Temporary Service) Rules 1965, they may
make representations in that behalf to the appropriate authorities. It is, however, not possible for this
Court to grant to the petitioners any of the reliefs claimed by them as arising out of the provisions of the
aforesaid rules, including the relief by way of a declaration that they shall be deemed to be in quasi-
permanent service under rule 3. We are further of the opinion that the petitioners have no right to be
transferred to the services of the Bhakra Management Board, now re-named as the Bhakra Beas
Management Board. Lastly, the proposed retrenchment of the petitioners does not offend against the
guarantee of equality contained in articles 14 and 16 of the Constitution, since the petitioners and the
Deputationists belong to two different and distinct classes.”

15. As regards, second type of employees i.e. work charged employees the judgment deals in Para 41, 42, 43, 44,
45, 46 and 47 which read as follow:-

“4l. A work-charged establishment broadly means an establishment of which the expenses, including
the wages and allowances of the staff, are chargeable to "works'. The pay and allowances of employees
who are borne on a work-charged establishment are generally shown as a separate sub-head of the
estimated cost of the work.

42. The entire strength of labour employed for the purposes of the Beas Project was work-charged. The
work-charged employees are engaged on a temporary basis and their appointments are made for the
execution of a specified work. From the very nature of their employment, their services automatically
come to an end on the completion of the works for the sole purpose of which they are employed. They do
not get any relief under the Payment of Gratuity Act nor do they receive any retrenchment benefits or
any benefits under the Employees State Insurance Schemes.

43. But though the work-charged employees are denied these benefits, they are industrial workers and
are entitled to the benefits of the pro- visions contained in the Industrial Disputes Act. Their rights flow
from that special enactment under which even contracts of employment are open to adjustment9 and
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modification. The work-charged employees, therefore, are in a better position than temporary servant
like the other petitioners who are liable to be thrown out of employment without any kind of
compensatory benefits.

44.  The record of Writ Petition No. 4505 of 1978 shows that offers of alternative employment were
made to the work- charged employees and many of them have accepted those offers. The rule of 'last
come, first go' has also been consistently adopted while retrenching the work-charged employees. In fact
the work-charged employees possess a unique right as industrial employees since, by reason of section
25J(1) of the Industrial Disputes Act, the provisions of Chapter VA, "Lay-off and Retrenchment', have
effect notwithstanding anything inconsistent therewith contained in any other law including standing
orders made under the Industrial Employment (Standing orders) Act, 1946.

45. There were in all about 36000 work-charged employees working on the Beas Project. Out of them,
about 26000 have already accepted retrenchment compensation under the settlement arrived between the
workmen and the management in the conciliation proceedings held by the Regional Labour
Commissioner (Central), New Delhi, under section 12 of the Industrial Disputes Act, 1947. All the 12
unions of which the work-charged employees are members were parties to the said conciliation
proceedings. By reason of section 18(3)(d) of the Industrial Disputes Act, a settlement arrived at in the
course of a conciliation proceeding is binding on all persons who were employed in the establishment to
which the dispute relates, whether they were employed on the date of the dispute or subsequently. In
Ramnagar Cane and Sugar Co. Ltd. v. JatinChakravorty and ors., it was held by this Court that it is not
even necessary, in order to bind the work men to the settlement arrived at before the conciliator, to show
that they belonged to the union which took part in the conciliation proceedings, since the policy
underlying section 18 of the Act is to give an extended operation to such settlements. In the instant case,
all the 12 unions which represented the workmen on the work-charged establishment were parties to the
conciliation proceedings. The settlement will therefore bind all the work-charged employees.

46. Apart from the settlement in the conciliation proceedings, an award was made by the Industrial
Tribunal, Central, Chandigarh, in Reference No. 2-C of 1971, in an industrial dispute between the work-
charged employees of the Beas-Sutlej Link Project, Sundernagar, with which we are concerned, and the
management. Under that award, as stated in the award itself, a consent formula was evolved to which
the workmen "virtually agreed'. The benefits which flow- to the work- charged employees under the
aforesaid award dated May 15, 1974, have been accepted by almost all the work- charged employees,
involving a burden of about Rs. 3 crores on the employers.

47. Since the work-charged employees are bound by the settlement dated June 28, 1977 effected
between them and the management in the conciliation proceedings and since they are also bound by and
have accepted benefits under the consent award dated May 15, 1974 they are not entitled to any rights
apart from those flowing from the aforesaid settlement and the Award. SLP No.1246 of 1979 which is
filed to challenge the Award and C.M.P. No.2077 of 1979 which is filed for condonation of the delay of
over four and half years caused in filing the SLP shall have to be dismissed.”

16. Thus, from the above observation of Supreme Court it is clear that work charged employees are engaged on a
temporary basis and their appointments are made for the specified work and their service comes to an end on the
completion of work for the sole purpose of which they are employed.

17. Para 43 provides that work charged employees are industrial worker and entitled to the benefit of the provisions
contained under the Industrial Disputes Act. Their rights flow from that special enactment under which even contracts
of employment are open to adjustment and modification. Para 45 as reproduced above further provides that in the
conciliation proceeding it has been held that there were about 36000 work charged employees working on Beas
Project out of them 26000 has already accepted retrenchment compensation under the settlement arrived between the
workmen and the management in the conciliation proceedings held by the Regional Labour Commissioner(Central),
New Delhi under Section 12 of the ID Act. The said settlement is binding on all the work charge employees who are
working in the establishment to which the dispute relates. In para 46 it is further stated that apart from the settlement
in the conciliation proceeding an award was made by the CGIT Chandigarh in reference no.2-C in an industrial
dispute between the work charged employee of the Beas Sutlej Project, Sundernagar with which we are concerned
and the management. A consent formula was evolved to which the workmen virtually agreed. In the last para 47 itself
specifically stated that work charged employees are bound by the settlement and award May 15, 1974 and they were
entitled to rights those flowing from the settlement and award.

18. So far as the settlement executed between the work charged employees and management through unions, the
same has not been produced by the management despite opportunity was given to file the same. Thus, adverse
interference can be drawn against them. To support this view, reliance can be placed to the judgment of Hon’ble
Punjab & Haryana High Court in case held as2001(3) RSJ 382 Ambika Parashad Versus Punjab Urban Planning
and Development Authority Chandigarh and Another wherein it has been held “that respondent has not




4326 THE GAZETTE OF INDIA :OCTOBER 5, 2024/ASIVNA 13, 1946 [PART II—SEC. 3(i1)]

produced record in the Labour Court to prove that Workman has not completed 240 days of service though
application was submitted by the Workman for production of record held that a person in possession of the
best evidence has to produce the same, otherwise adverse inference can be drawn against the said party”. In
this case also as per order dated 01.05.2024 of this Tribunal. Respondent were asked to produce the settlement arrived
between the 12 union of the work charged employee and management under Section 12 of ID Act before the Regional
Labour Commissioner, New Delhi and all the work charged employee were bound by the said settlement. However,
despite of availing 2-3 opportunities i.e. 20.05.2024, 20.06.2024 and 09.07.2024 the said policy was not produced and
as such adverse inference can be drawn against the management in view of the above law.

19. As regards award passed by Central Govt. Industrial Tribunal, Chandigarh, the relevant claim of the work
charged employees was regarding their regularization services and the finding given by the Tribunal is as follow:-

“Regulation of Services of the workcharged employees.

It is an un-disputed fact that the entire strength of labour as employed in the Project is
workcharged. The institution of workcharged establishment is not only necessary but sometime
unavoidable. These workmen are engaged on temporary basis and their services are utilized for the
execution of a specified work for which they may be suited. From the very nature of employment the
services of such workman automatically come to an end on the completion of the work. A workcharged
employee does not get any relief under the Payment of Gratuity Act nor is he benefitted by the employees
state Insurance Scheme. He does not indeed enjoy any retiral benefits. Before partition of the country in
1947 it was not usual to have project, construction of which required a number of years to complete but
after constituting ourselves into a democratic Republic and the Government having taken in hand five
year plans for development of the country there are various schemes involving the construction of works
for a period extending over several years as is the case of the instant Project. It commenced in 1962 and
more than 12 years having passed the completion might take another few years. In such situation it
seems reasonable and fair that a workman who has, like a regular employee, spent the part of his life
ranging from 5-10 years upto 20 year, should not be thrown on the road and must be assured some
benefits as are available to regular staff. The other aspect of the matter is that the employer could not
compelled to retain workcharged employees after the work for which the latter had been engaged is
completed, as after all, he was employed before a particular job and the employer, be it the Government
or any of its public undertakings, cannot taken upon itself the responsibility of that workman for all time
to come. It can be well argued that such a workmen should feel happy and content that instead of
remaining un-employed be got employment for a long time.

To assure Industrial peace and economic justice to such class of workmen some balance has
in my opinion to be stuck between the two extremes. It is the duty of the State under the Directive
Principles enunciated in part 4 of the constitution to secure and protect that social order in which
justice, social and economic could be had by all institutions of national life. I fell that it is equally the
duty of an adjudicator of industrial disputes charged with the duty of administering social justice to be
guided by the fundamentals contained in this chapter though he has to bear In mind the limits of the
economic capacity of the employer and Endeavour must have ever be made to secure work for every
citizen do in our present economy. It is not possible to immediately achieve that object. The workman
employed by the respondent management are drawn from different states out of which I am informed
about 8/10 thousands are from Punjab about 22000 from Himachal Pradesh and the remaining from the
states of Rajasthan and Haryana. Some of the workmen are from U.P and Bihar and a handful from
Kerala. The board hasby and large been consistently following the Punjab pattern in the matter of wage
structure, revision thereof from time to time and grant of dearness allowance. It is only with regard to
categories not appearing in the common Schedule of Rates prepared by the erstwhile United State of
Punjab that the board took its independence decisions on the recommendations of its own standing
committee.Even Himachal Pradesh Government generally followed the Punjab policy.The state
government of Punjab in its wisdom, and I should say rightly has declared that the services of work
charged employees in building and roads branch who had worked for 10 years or more would stand
regularized in the sense that the workmen would be treated at par with those in the regular service of the
state government.The benefit of this announcement was afterwards extended to the employees of its
irrigation branch as well at the workman who held from Punjab continue to stay in their parents state
the services of those who had put in 10 years or more would have been regularized the respondent
management too in pursuance of its policy to follow the Punjab pattern might have regularized the
services of at least of those workmen who had come from Punjab but any such course would have
created awkward situation as the workmen from other States could not be discriminated in this
respect. Moreover financial implications and other complications are involved.

In such circumstances stated abovel would have directed that the services of those of the
workman who have been continuously employed for more than 10 years should be regularized. But the
other problems arising from such a direction including financial impact on the employer cannot be lost
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sight of The Central Government through the board is only managing on behalf of the state of Punjab,
Rajasthan Haryana and Himachal Pradesh who are partners in the venture.Several aspects of the
question were discussed with the workmen and the management in the course of arguments and a
formula evolved to which the workman virtually agreed and I feel that such a solution as stated
hereunder is quite just to all the parties provided it is work out, honestly stated. No doubt,what is referred
to me is the matter of regularization of the services of work charge employees, but the directions that 1
am issuing in my opinion, amount to only granting lesser relief than claimed by the workmen. The
management can also have no grievance if it wants industrial peace and is anxious to secure
employment to the work-charged employees after the completion of the work. It is accordingly, directed
that at the time of completion of the Project or at any other time within six months thereof for the
maintenance staff for the Project or any of its Works if it is required to be recruited or transferred from
any department of the State Governments or of the Central Government, the offer shall first be made to
the work-charged employees in order of their seniority who have put in 10 years’ continuous service or
more under the Board in that category or trade where the vacancy occurs subject to the medical fitness
of such workmen. The scale of wages as applicable to the workmen will not, however, be disturbed to
their prejudice nor their continuity of service affected. The workmen have expressed an apprehension
that near the completion of the Project trades of some of them might be changed so that it could be said
that a suitable workman needed for a particular job was not available and an outsider was therefore
necessary to be employed. To protect the workmen against this possible denial of their rights it is further
directed that category or trade of no workman shall be changed within one year preceding the
completion of the Project without his consent in writing and that if any such change without consent is
made it will have no consequence inasmuch as such a workman will be entitled to the job of his earlier
trade provided the vacancy relates to that trade. As regards those of the workmen who cannot be
absorbed on the regular maintenance staff. I have no reason to doubt that the State Government who are
beneficiaries under the Project and also the Central Government will make every reasonable effort to get
them re-employed at any other Project or work whether in any one of these States or in any other part of
the country where there is a need for workmen of those trades.”

20. A perusal of aforesaid findings made it ample clear that the order has been passed by the then learned Presiding
Officer, CGIT, Chandigarh to maintain industrial peace and to secure employment to the work charged employees
after the completion of the work and it was also held by the learned CGIT thatState Govt. who are beneficiary under
the project and the Central Govt. will make every reasonable effort to get those workmen re-employed at any other
project or work whether in any one of these States or in any other part of the country where there is a need of
workmen of those trades.

21. Admittedly, in this case, no effort was made by the respondent to give any employment after the retrenchment
of the workmen and even there is non-compliance of Rules 77 and 78 of Industrial Rules. The same are reproduced
below:

77. Maintenance of seniority list of workmen. -The employer shall prepare a list of all workmen in the
particular category from which retrenchment is contemplated to be arranged according to the seniority of
their service in that category and cause a copy thereof to be pasted on a notice board in a conspicuous
place in the premises of the industrial establishment at least seven days before the actual date of
retrenchment.

78. Re-employment of retrenched workmen. - (1) At least ten days before the date on which vacancies are
to be filled, the employer shall arrange for the display on a notice board in a conspicuous place in the
premises of the industrial establishment details of those vacancies and shall also give intimation of those
vacancies by registered post to every one of all the retrenched workmen eligible to be considered therefor,
to the address given by him at the time of retrenchment or at any time thereafter:

Provided that where the number of such vacancies is less than the number of retrenched workmen, it shall
be sufficient if intimation is given by the employer individually to the senior-most retrenched workmen in
the list referred to in rule 77 the number of such senior-most workmen being double the number of such
vacancies.

Provided further that where the vacancy is of a duration of less than one month there shall be no obligation
on the employer to send intimation of such vacancy to individual rvetrenched workmen:

Provided also that if a retrenched workman, without sufficient cause being shown in writing to the
employer, does not offer himself for re-employment on the date or dates specified in the intimation sent to
him by the employer under this sub-rule, the employer may not intimate to him the vacancies that may be
filled on any subsequent occasion.]
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(2) Immediately after complying with the provisions of sub-rule (1), the employer shall also inform the
trade unions connected with the industrial establishment, of the number of vacancies to be filled and names
of the retrenched workmen to whom intimation has been sent under that sub-rule:

Provided that the provisions of this sub-rule need not be complied with by the employer in any case where
an intimation is sent to every one of the workmen mentioned in the list prepared under rule 77.

22. However, the present work charged employee and other work-charged employees have been retrenched long
back and even at the stage it is impossible to re-employe them. However, certainly in respect of workcharged
employees present Respondent was directed by the Hon’ble Supreme Court in Judgment of Jaswant Singh (Supra) to
give benefits in terms of settlement and award dated 15.05.1974. The main purpose of Hon’ble Supreme Court and
Ld. CGIT Chandigarh was to rehabilitate to some extent the work charged employees and restore peace and congenial
atmosphere that is why Ld. CGIT Chandigarh had given directions to all state to re-employe them. Thus, it does not
lie in the mouth of present Respondent that no relief can be granted against present Respondent as petitioners are not
their employees.

A. So far as this argument of Ld. AR of the management that those work charged employees only who have
completed 10 years of service were required to be adjusted within 6 months from their retrenchment is concerned, the
same is devoid of merit as no effort was made by the management to adjust the work charged employees. Moreover,
no documentary evidence has been produced that any effort was made to adjust the workman after his retrenchment.
Further, Ld. CGIT Chandigarh in its last lines concluded as under:-

“As regards those of the workmen who cannot be absorbed on the regular maintenance staff. I have no
reason to doubt that the State Government who are beneficiaries under the Project and also the Central
Government will make every reasonable effort to get them re-employed at any other Project or work
whether in any one of these states or in any other part of the country where there is a need of workmen
of those trades”

Nothing has come on record that above directions were complied with.

23.  Moreover, in the absence of production of settlement between work charged employees and management, it
cannot be interfered what were the terms and conditions in the said settlement. Further, CGIT Chandigarh has fixed
ten years time and accrual of vacancy within six months keeping in view the facts and circumstances of the case and
has evolved his own formula to bring peace and harmony between work charged employees and management but it
cannot be said to be a universal policy in the absence of production of settlement between work charged employees
and management. However, no effort was made to adjust the petitioners in view of order of CGIT.

24.  As regard, this contention of learned AR of management that petitioners were not the employees of the BBMB
but were the employees of BCB, the same is devoid of merit as Discharge certificate was issued by the BBMB.
Moreover, as per respondent Beas Control Board was constituted in the year 1960. BCB was constituted in the year
1966 and all the projects were transferred from Beas Control Board to BCB in the year 1966 thereafter as per Section
79 of the Punjab Re-organisation Act, BMB was constituted for administrative, maintenance and operation of various
works as mentioned in Section 79 itself. Section 80(6) of the Punjab Re-organisation Act provides that BMB
constituted under Section 79 of the Act shall be re-named as BBMB when any of the components of the Beas Project
has been transferred under sub-section 5 and the BCB shall cease to exist when all the component of the Beas Project
have been so transferred. All the projects under BCB were completed in the year 1984 and BCB ceased to exist in
1984. When all work of BCB stands transferred to BBMB so it cannot be said that BBMB is separate identity than
BCB. Rather BCB has merged in BBMB. Moreover, Hon'ble Supreme Court in Jaswant Singh case(supra) in respect
of work charged employees has no where stated that relief can be sought by work charged employees only against the
BCB. So contention of Ld. AR of the management that BCB and BBMB are two separate entities is devoid of merit.

25.  So far this argument of Law Officer for the respondent that the case is hopelessly time barred is concerned, the
same is again devoid of merits as there was non-compliance of Rule 77 and 78 of Industrial Rules which has been
reproduced above. Moreover, there is no limitation period prescribed for filing a reference. Moreover, reference was
received in the year 2005 and thereafter, several rounds of litigations have taken place. So far as case laws on the
point of limitation the same are not attracted in the present case as there was no compliance of Judgment of Jawant
Singh case (Supra).

26. However, it is added that workman was allowed terminal benefits as admitted by him. Moreover, it is also not
case of the petitioner that there is breach of Section 25 F of the Act.

27. Further, there was non-compliance of Jaswant Singh Case (Supra), Reference No.2C of 1971 and Rule 77 & 78
of Industrial Rules and in this case it would be highly difficult to re-employe the workman. The only remedy left is to
compensate the workman in term of money.

28. Keeping in view the fact and circumstances of the present case and other connected case of similar nature the
following scheme of compensation is deemed fit by this Tribunal:
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i. Work charged employee who has completed 5 years of service shall be entitled for Rs.50,000/- along with
interest @9% per annum as compensation from the date of moving of application till the realization of
amount.

ii. Work charged employee who has completed less than 5 years but more than 1 year would be entitled
Rs.25,000/- along with interest @9% per annum from the date of moving of application till the realization of
amount.

iii. Those employees who have not completed 1 year will not be entitled for any compensation in the present
case.

The present work charged workman was employed on 01.11.1972 and was retrenched on 01.12.1978 as
mentioned in Discharge Certificate (Ex.W-1) issued by Sub Divisional Officer, BBMB Sundernagar, and has worked
for 6 years and about 1 month (more than 5 years) so he is entitled of Rs.50,000/- along with interest @9% per annum
from the date of moving the application till its realization.

29. The reference is answered accordingly and stands disposed off.

30. Let copy of this award be sent to the Appropriate Government as required under Section 17 of the Act for
publication.

KAMAL KANT, Presiding Officer

% feeety, 26 forawaw, 2024
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New Delhi, the 26th September, 2024

S.0. 1871.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No.232/2005) of the Central Government Industrial Tribunal-
cum-Labour Court NO 2, Chandigarh as shown in the Annexure, in the industrial dispute between the
Management of BBMB and their workmen, received by the Central Government on 29/08/2024.

[F. No. L-23012/65/2004— IR (CM-II)]
MANIKANDAN. N, Dy. Director
ANNEXURE
In the Central Government Industrial Tribunal-cum-Labour Court-II, Chandigarh.
Present: Mr. Kamal Kant, Presiding Officer.

ID No. 232 /2005
Registered on:- 20.07.2005
Niaz Mohd., S/o Shri Roshan Mohd deceased workman being represented through his following legal heirs:

1.Gulzar Bibi W/o Niaz Mohd.
ii. Mohammad Rafi S/o Niaz Mohd.
All residents of Village & Post Officer Neer Chowk, The. Balh. Distt Mandi.
eeeveneee.. Workman
Versus
1.  Bhakra Beas management Board, Madhya Marg, Sector 19-B, Chandigarh through its Chairman.
2. The Chief Engineer, BSL Project Sundernagar Township, Distt. Mandi, (HP).

.....Respondents/Managements



4330 THE GAZETTE OF INDIA :OCTOBER 5, 2024/ASIVNA 13, 1946 [PART II—SEC. 3(i1)]

AWARD
Passed on:- 18.07.2024

Central Government vide Notification No.L-23012/65 /2004-IR(CM-II), dated 07.07.2005, under clause (d) of
sub-section (1) of Section 10 of the Industrial Disputes Act, 1947(hereinafter called the Act), has referred the
following Industrial dispute for adjudication to this Tribunal:-

“Whether the demand of Shri Niaz Mohd for reinstatement in the services of BBMB, Sunder Nagar
is legal and justified? If so, to what relief the concerned workman is entitled and from which date?

1.  Atthe very outset it is pertinent to mention here that Niaz Mohd. Expired on 21.11.2022 during the pendency of
reference and his LRs were impleaded as party in his place on 25.10.2023

2. The brief facts, related to the case are that the construction of Beas Sutluj Link Project{hereinafter called as
BSL(P)} started in the year 1962 under Beas Control Board, which was constituted on 10.02.1961 with its
headquarter at Sundernagar and this project was under the control of Centre Government, who had been constructing,
maintaining, operating and administrating it through various Boards in different phases. After passing of Pb. Re-
Organisation Act, 1966(hereinafter called “Re-Organisation Act”) Beas Control Board was replaced by Beas
Construction Board (hereinafter called as BCB). The workman was employed by Beas Construction Board on
27.11.1965. The workman who was employed in Beas Project(Unit-1) become the employee of Bhakra Beas
Management Board(hereinafter called as BBMB) in pursuance of proviso (1) of Section 80(3) and Section 80(5) of
Re-organisation Act and the workman become the employee of the Centre Government under the management of
B.B.M.B. from 15.05.1976. The workman has completed 240 days in every calendar year and was not interrupted till
his retrenchment. The employer made a bulk retrenchment of project employees in the year 1977 and 1978 and also in
stages thereafter till 1984. The workman was also retrenched by the employer on 28.08.1978 on account of reduction
in strength due to part completion of the BSL(P) and re-employment certificate was issued by the office of re-
settlement B.S.L/B.B.M.B. Sundernagar for the re-employment of the retrenched workmen of B.S.L.(P)(BBMB) in
accordance with provision of the Act. After the retrenchment of the workman, thousands of other persons were
appointed secretly by employer, violating Section 25-G and Section 25-H of the I.D. Act, 1947. The employer is also
doing unfair labour practices as defined in Section 2(R)A of the ID Act. Management has also violated the provisions
of Rules 77 and 78 of Industrial Dispute(Central) Rule, 1957(hereinafter called “The Industrial Rules”). By filling
vacant posts, the employer declared some posts as surplus and retrenched the employees working on those posts.

3. It is also maintained that the present workman and other workmen have filed a Civil Writ Petition No0.403/1996,
titled as Sant Ram and 87 others Vs. BBMB in the Hon’ble High Court of Shimla for their re-employment and in the
said writ petition management filed reply dated 16.04.1996 by way of affidavit and admitted that retrenched workmen
are employee of BBMB. The workmen have then withdrew the writ petition and filed civil suits for declaring them as
a retrenched workmen of BBMB before the Sub-Judge, 1* Class, Sunder Nagar, Distt. Mandi(HP), on 21.01.1997 and
later on those suits were decided on 05.07.2002 and all plaints were returned to the workmen to be filed before the
competent authority on the basis of which the present proceedings were initiated after referring of the dispute of
workman from the Ministry of Labour on 07.07.2005. Thereafter, management filed writ petition before the Hon’ble
Punjab & Haryana High Court against the order of Ministry on 07.07.2005 and the same was dismissed on 07.05.2007
and Special Leave Petition filed bearing nos.16939-17007 of 2007 in Hon’ble Supreme Court of India by the
management was also dismissed on 08.07.2014. It is therefore, prayed that the claim petition of the workman may
kindly be allowed and workman be continued in the service of the management and be regularized and further be
given all the consequential benefits.

4.  Management filed written statement, alleging therein that workman is Ex-work charged employee of Beas
Construction Board, which was constituted under Section 80(1) of the Re-organisation Act. The workman was
retrenched after completion of the work of BCB in the year 1978. The workman was paid terminal benefits i.e.
retrenchment compensation, gratuity, ex-gratia amount on account of his retrenchment from BCB as per provisions of
ID Act. It is further maintained that BCB and present management are two distinct and separate entities. It is also
maintained that construction of Beas Project was undertaken by the Punjab Govt. Irrigation Department prior to the
re-organisation of the erstwhile State of Punjab on 01.01.1966. After re-organisation the work of BSL(P) was taken
over by the Central Govt. on behalf of partner states of Punjab, Haryana and Rajasthan. The Central Govt. constituted
BCB under Section 80(5) of the Re-organisation Act and further stipulated that any component of Beas Project in
relation to which the construction has been completed be transferred by the Central Govt. to Bhakra Management
Board(hereinafter called as BMB) constituted under Section 79(1) of the Re-organisation Act. It is further stated
under Section 80(5) of the Re-organisation Act that BMB would be re-named as BBMB when any component of Beas
Project was transferred under Section 80(6) of the Re-organisation Act. The workman was employed by the BCB.
Thus, the workman never remained the employee of management. However, it is stated that 1093 work-charged and
12 contingent paid employees of Beas Project were sent on job order basis to Ranjit Sagar Dam, Punjab. They were
taken over by the management under the benevolent policy of the Central Govt. as Central Govt. had given directions
to BBMB to absorb these employees. The remaining work-charged employees were not entitled for the said benefit.
Even work-charged employees of the BCB had filed a petition in the Hon’ble Supreme Court of India, titled as



[WIT [I—&TE 3(ii)] AT T TSI © TR 5, 2024/3T04 13, 1946 4331

Jaswant Singh and another Vs. Union of India & Anr., 1979 SCC 440, in which their claim for absorbing them in
BBMB is not granted instead their retrenchment from BCB was upheld. Remaining averments have been denied and
it is stated that the claim of the workman is hopelessly time barred and the workman has no legal enforceable right to
claim employment in BBMB. It is prayed that claim be dismiss.

5. A replication was also filed by workman contravening the facts taken in written statement as reiterating the
facts as stated in claim petition.

6.  Parties were given opportunity to lead evidence.

7. The workman Niaz Mohd. has examined himself as WW 1 and filed his affidavit in evidence as Ex WW1/A and
has been cross-examined by the learned law officer of management.

8. The management has filed affidavit of N.M. Jain, Sub-Divisional Officer, Sub- Division BBMB Sunder Nagar,
who filed his affidavit in evidence as Ex MW 1/A and has been cross-examined by the learned counsel of workman.

9.  While arguing the case, learned Law Officer for the management contended that initially Beas Control Board
was constituted in the year 1960. BCB was constituted in the year 1966 and all the projects were transferred from
Beas Control Board to BCB in the year 1966 thereafter as per Section 79 of the Punjab Re-organisation Act, BMB
was constituted for administrative, maintenance and operation of various works as mentioned in Section 79 itself.
Section 80(6) of the Punjab Re-organisation Act provides that BMB constituted under Section 79 of the Act shall be
re-named as BBMB when any of the components of the Beas Project has been transferred under sub-section 5 and the
BCB shall cease to exist when all the component of the Beas Project have been so transferred. All the projects under
BCB were completed in the year 1984 and BCB ceased to exist in 1984. Present workman was employed as work
charged employee on 27.11.1965 and was retrenched on 28.08.1978. All similar work charged employees including
the present workman was engaged by the BCB which ceased to exist in the year 1984 therefore, the workmen cannot
be termed as the employees of the BBMB because there does not exist BCB which was his parent department.
Moreover, the Hon’ble Supreme Court in the case titled as Jaswant Singh and another Vs. Union of India & Anr.,
1979 SCC 440 has held that work charged employees were bound by the settlement dated June 28, 1977 effected by
the management and also by the award 2-C of the year 1971 before Sh. H.R. Sodhi, Presiding Officer, CGIT-
Chandigarh between workman and employees of the Beas Construction Board, Sunder Nagar and published in the
gazette on 15.06.1974 of the Govt. of India.

10. So far as the claim of the workman regarding re-employment after retrenchment on 28.08.1978 is concerned,
workman was not entitled for re-instatement as in a case under reference no.2-C of 1971 decided by Sh. H.R. Sodhi,
the then Presiding Officer, CGIT-Chandigarh, it was held that management in order to establish an industrial pleas
and to secure the work charge employees after completing the work can engage after completion of project at any
time within 6 months for the maintenance of staff for project of any work if it is required to those work charged
employees in order to seniority who have put 10 years of service. The relevant portion of para is reproduced as below:

“It is accordingly, directed that at the time of completion of the Project or at any other time within six
months thereof for the maintenance staff for the Project or any of its Works if it is required to be
recruited or transferred from any department of the State Governments or of the Central Government,
the offer shall first be made to the work-charged employees in order of their seniority who have put in 10
years’ continuous service or more under the Board in that category or trade where the vacancy occurs
subject to the medical fitness of such workmen. The scale of wages as applicable to the workmen will
not, however, be disturbed to their prejudice nor their continuity of service affected Because the present
workmen had not completed 10 years of service so they are not entitled for re-employment. Learned
representative for the management further contended that in this case workmen were retrenched on
28.08.1978 after receiving due retrenchment compensation etc. and now they are claiming re-employment
under Section 25-H of the Act and their claim is hopelessly time barred as they have filed the present claim
petition on 20.07.2005. To support this view he has placed reliance in the case titled as Chief Engineer
Ranjit Sagar Dam & Anr. Vs. Sham Lal, AIR 2006, Supreme Court 2682, wherein in identical matters
Court has not entertained writ petition due to inordinate delay. In the present case there is a delay of about
27 years. He also relied upon the case titled as Ram Chand Vs. The BBMB and another, CWP no.2787 of
2018, decided on 03.12.2018(Annexure R-4) where the Hon’ble Himachal Pradesh High Court has held
that dispute if any ought to be raised within a reasonable period as the ID Act does not prescribed time limit
for referring such dispute. In the present case workman was engaged as Beldar in the year 1965 and was
discharged on 28.08.1978 and he has sought re-employment after 40 years which was held to be highly
time barred. Thus, he contended that claim of workman is time barred. Workman was discharged on
28.08.1978 and thereafter he filed present claim before the Labour Conciliation Officer on 01.12.2005.

11.  While arguing the case, learned AR for the workman contended that in this case workman was discharged on
28.08.1978 due to reduction in strength and he was issued discharge certificate by Sub Divisional Officer, BBMB
Sundernagar. He referred to Section 25-H of the ID Act which provides re-employment of retrenched workman. He
further has drawn the attention of the Court towards the statement of the workman. He was required to be adjust in
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view of under Section 25-G of the Act by the management Discharge Certificate was issued by the Management. He
was not given any employment. While arguing further, learned AR for the workman referred to Rule 77 and 78 of the
Industrial Dispute Central Rule 1957(hereinafter called Industrial Rule). Rule 77 provides maintenance of seniority
list of workman and it states that before any worker is retrenched the appellant-establishment is required to place on
the notice board the seniority list of all the workmen who were to be retrenched but nothing has been done in this
regard before retrenchment of the present worker. She also referred to Rule 78 which provides that as and when any
vacancy incurred then retrenched workmen were required to be given registered notice but nothing was done by the
management. Moreover, question of limitation does not arise as no limitation period has been prescribed under the
Act for seeking relief under Clause (d) of Sub-Section (1) of Section 10 of the ID Act. Learned AR for the workman
further contended that even reference made by the Government dated 07.07.2005 was challenged by the management
in the Hon’ble Punjab & Haryana High Court vide Writ Petition No.3100 of 2006 and their writ petition was
dismissed by the Hon’ble High Court on 07.05.2007. Even SLP filed against the order dated 07.05.2007 was upheld
by the Hon’ble Supreme Court in SLP No.16979/2007 dated 08.07.2014.

12. 1 have given due consideration to the arguments advanced by the learned AR for the workman and also for the
management.

13. The management relied upon mainly in this case on the case titled as Jaswant Singh and _another(supra),
which is very material for decision of this case. The said judgment deals with two types of petitioners. First type of
petitioners were employed by the BCB on purely temporary basis and they had also given written undertaking
confirming the term of their appointment. The BCB appointed the first type of petitioners on ad hoc basis with a clear
understanding that they will have no right to be retained in service after the completion of the Beas Project. They are
Engineers, Section Officer, Accounts Clerk, Teacher etc. and they have claimed their parity with other employees
who belonged to the services of the Punjab, Haryana and Rajasthan Governments and who were serving on deputation
in connection with the works of the BhakraNangal Scheme.

14. Inrespect of these employees, it was held as follow:-

“To sum up, we are of the opinion that the petitioners are employees of the Central Government. Their
conditions of service will be primarily governed by the terms of their appointment but, if they are entitled
to the benefit of any of the rules of the Central Civil Services (Temporary Service) Rules 1965, they may
make representations in that behalf to the appropriate authorities. It is, however, not possible for this
Court to grant to the petitioners any of the reliefs claimed by them as arising out of the provisions of the
aforesaid rules, including the relief by way of a declaration that they shall be deemed to be in quasi-
permanent service under rule 3. We are further of the opinion that the petitioners have no right to be
transferred to the services of the Bhakra Management Board, now re-named as the Bhakra Beas
Management Board. Lastly, the proposed retrenchment of the petitioners does not offend against the
guarantee of equality contained in articles 14 and 16 of the Constitution, since the petitioners and the
Deputationists belong to two different and distinct classes.”

15. As regards, second type of employees i.e. work charged employees the judgment deals in Para 41, 42, 43, 44,
45, 46 and 47 which read as follow:-

“41. A work-charged establishment broadly means an establishment of which the expenses, including
the wages and allowances of the staff, are chargeable to "works'. The pay and allowances of employees
who are borne on a work-charged establishment are generally shown as a separate sub-head of the
estimated cost of the work.

42. The entire strength of labour employed for the purposes of the Beas Project was work-charged. The
work-charged employees are engaged on a temporary basis and their appointments are made for the
execution of a specified work. From the very nature of their employment, their services automatically
come to an end on the completion of the works for the sole purpose of which they are employed. They do
not get any relief under the Payment of Gratuity Act nor do they receive any retrenchment benefits or
any benefits under the Employees State Insurance Schemes.

43. But though the work-charged employees are denied these benefits, they are industrial workers and
are entitled to the benefits of the pro- visions contained in the Industrial Disputes Act. Their rights flow
from that special enactment under which even contracts of employment are open to adjustment9 and
modification. The work-charged employees, therefore, are in a better position than temporary servant
like the other petitioners who are liable to be thrown out of employment without any kind of
compensatory benefits.

44.  The record of Writ Petition No. 4505 of 1978 shows that offers of alternative employment were
made to the work- charged employees and many of them have accepted those offers. The rule of 'last
come, first go' has also been consistently adopted while retrenching the work-charged employees. In fact
the work-charged employees possess a unique right as industrial employees since, by reason of section
25J(1) of the Industrial Disputes Act, the provisions of Chapter VA, "Lay-off and Retrenchment'", have
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effect notwithstanding anything inconsistent therewith contained in any other law including standing
orders made under the Industrial Employment (Standing orders) Act, 1946.

45. There were in all about 36000 work-charged employees working on the Beas Project. Out of them,
about 26000 have already accepted retrenchment compensation under the settlement arrived between the
workmen and the management in the conciliation proceedings held by the Regional Labour
Commissioner (Central), New Delhi, under section 12 of the Industrial Disputes Act, 1947. All the 12
unions of which the work-charged employees are members were parties to the said conciliation
proceedings. By reason of section 18(3)(d) of the Industrial Disputes Act, a settlement arrived at in the
course of a conciliation proceeding is binding on all persons who were employed in the establishment to
which the dispute relates, whether they were employed on the date of the dispute or subsequently. In
Ramnagar Cane and Sugar Co. Ltd. v. JatinChakravorty and ors., it was held by this Court that it is not
even necessary, in order to bind the work men to the settlement arrived at before the conciliator, to show
that they belonged to the union which took part in the conciliation proceedings, since the policy
underlying section 18 of the Act is to give an extended operation to such settlements. In the instant case,
all the 12 unions which represented the workmen on the work-charged establishment were parties to the
conciliation proceedings. The settlement will therefore bind all the work-charged employees.

46. Apart from the settlement in the conciliation proceedings, an award was made by the Industrial
Tribunal, Central, Chandigarh, in Reference No. 2-C of 1971, in an industrial dispute between the work-
charged employees of the Beas-Sutlej Link Project, Sundernagar, with which we are concerned, and the
management. Under that award, as stated in the award itself, a consent formula was evolved to which
the workmen '"virtually agreed'. The benefits which flow- to the work- charged employees under the
aforesaid award dated May 15, 1974, have been accepted by almost all the work- charged employees,
involving a burden of about Rs. 3 crores on the employers.

47. Since the work-charged employees are bound by the settlement dated June 28, 1977 effected
between them and the management in the conciliation proceedings and since they are also bound by and
have accepted benefits under the consent award dated May 15, 1974 they are not entitled to any rights
apart from those flowing from the aforesaid settlement and the Award. SLP No.1246 of 1979 which is
filed to challenge the Award and C.M.P. No.2077 of 1979 which is filed for condonation of the delay of
over four and half years caused in filing the SLP shall have to be dismissed.”

16. Thus, from the above observation of Supreme Court it is clear that work charged employees are engaged on a
temporary basis and their appointments are made for the specified work and their service comes to an end on the
completion of work for the sole purpose of which they are employed.

17. Para 43 provides that work charged employees are industrial worker and entitled to the benefit of the provisions
contained under the Industrial Disputes Act. Their rights flow from that special enactment under which even contracts
of employment are open to adjustment and modification. Para 45 as reproduced above further provides that in the
conciliation proceeding it has been held that there were about 36000 work charged employees working on Beas
Project out of them 26000 has already accepted retrenchment compensation under the settlement arrived between the
workmen and the management in the conciliation proceedings held by the Regional Labour Commissioner(Central),
New Delhi under Section 12 of the ID Act. The said settlement is binding on all the work charge employees who are
working in the establishment to which the dispute relates. In para 46 it is further stated that apart from the settlement
in the conciliation proceeding an award was made by the CGIT Chandigarh in reference no.2-C in an industrial
dispute between the work charged employee of the Beas Sutlej Project, Sundernagar with which we are concerned
and the management. A consent formula was evolved to which the workmen virtually agreed. In the last para 47 itself
specifically stated that work charged employees are bound by the settlement and award May 15, 1974 and they were
entitled to rights those flowing from the settlement and award.

18. So far as the settlement executed between the work charged employees and management through unions, the
same has not been produced by the management despite opportunity was given to file the same. Thus, adverse
interference can be drawn against them. To support this view, reliance can be placed to the judgment of Hon’ble
Punjab & Haryana High Court in case held as2001(3) RSJ 382 Ambika Parashad Versus Punjab Urban Planning
and Development Authority Chandigarh and Another wherein it has been held “that respondent has not
produced record in the Labour Court to prove that Workman has not completed 240 days of service though
application was submitted by the Workman for production of record held that a person in possession of the
best evidence has to produce the same, otherwise adverse inference can be drawn against the said party”. In
this case also as per order dated 01.05.2024 of this Tribunal. Respondent were asked to produce the settlement arrived
between the 12 union of the work charged employee and management under Section 12 of ID Act before the Regional
Labour Commissioner, New Delhi and all the work charged employee were bound by the said settlement. However,
despite of availing 2-3 opportunities i.e. 20.05.2024, 20.06.2024 and 09.07.2024 the said policy was not produced and
as such adverse inference can be drawn against the management in view of the above law.
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19. As regards award passed by Central Govt. Industrial Tribunal, Chandigarh, the relevant claim of the work
charged employees was regarding their regularization services and the finding given by the Tribunal is as follow:-

“Regulation of Services of the workcharged employees.

It is an un-disputed fact that the entire strength of labour as employed in the Project is
workcharged. The institution of workcharged establishment is not only necessary but sometime
unavoidable. These workmen are engaged on temporary basis and their services are utilized for the
execution of a specified work for which they may be suited. From the very nature of employment the
services of such workman automatically come to an end on the completion of the work. A workcharged
employee does not get any relief under the Payment of Gratuity Act nor is he benefitted by the employees
state Insurance Scheme. He does not indeed enjoy any retiral benefits. Before partition of the country in
1947 it was not usual to have project, construction of which required a number of years to complete but
after constituting ourselves into a democratic Republic and the Government having taken in hand five
year plans for development of the country there are various schemes involving the construction of works
for a period extending over several years as is the case of the instant Project. It commenced in 1962 and
more than 12 years having passed the completion might take another few years. In such situation it
seems reasonable and fair that a workman who has, like a regular employee, spent the part of his life
ranging from 5-10 years upto 20 year, should not be thrown on the road and must be assured some
benefits as are available to regular staff. The other aspect of the matter is that the employer could not
compelled to retain workcharged employees after the work for which the latter had been engaged is
completed, as after all, he was employed before a particular job and the employer, be it the Government
or any of its public undertakings, cannot taken upon itself the responsibility of that workman for all time
to come. It can be well argued that such a workmen should feel happy and content that instead of
remaining un-employed be got employment for a long time.

To assure Industrial peace and economic justice to such class of workmen some balance has in my
opinion to be stuck between the two extremes. It is the duty of the State under the Directive Principles
enunciated in part 4 of the constitution to secure and protect that social order in which justice, social
and economic could be had by all institutions of national life. I fell that it is equally the duty of an
adjudicator of industrial disputes charged with the duty of administering social justice to be guided by
the fundamentals contained in this chapter though he has to bear In mind the limits of the economic
capacity of the employer and Endeavour must have ever be made to secure work for every citizen do in
our present economy. It is not possible to immediately achieve that object. The workman employed by the
respondent management are drawn from different states out of which I am informed about 8/10
thousands are from Punjab about 22000 from Himachal Pradesh and the remaining from the states of
Rajasthan and Haryana. Some of the workmen are from U.P and Bihar and a handful from Kerala. The
board hasby and large been consistently following the Punjab pattern in the matter of wage structure,
revision thereof from time to time and grant of dearness allowance. It is only with regard to categories
not appearing in the common Schedule of Rates prepared by the erstwhile United State of Punjab that
the board took its independence decisions on the recommendations of its own standing committee. Even
Himachal Pradesh Government generally followed the Punjab policy. The state government of Punjab in
its wisdom, and I should say rightly has declared that the services of work charged employees in building
and roads branch who had worked for 10 years or more would stand regularized in the sense that the
workmen would be treated at par with those in the regular service of the state government.The benefit of
this announcement was afterwards extended to the employees of its irrigation branch as well at the
workman who held from Punjab continue to stay in their parents state the services of those who had put
in 10 years or more would have been regularized the respondent management too in pursuance of its
policy to follow the Punjab pattern might have regularized the services of at least of those workmen who
had come from Punjab but any such course would have created awkward situation as the workmen from
other States could not be discriminated in this respect.Moreover financial implications and other
complications are involved.

In such circumstances stated abovel would have directed that the services of those of the workman
who have been continuously employed for more than 10 years should be regularized. But the other
problems arising from such a direction including financial impact on the employer cannot be lost sight
of The Central Government through the board is only managing on behalf of the state of Punjab,
Rajasthan Haryana and Himachal Pradesh who are partners in the venture.Several aspects of the
question were discussed with the workmen and the management in the course of arguments and a
formula evolved to which the workman virtually agreed and I feel that such a solution as stated
hereunder is quite just to all the parties provided it is work out, honestly stated. No doubt,what is referred
to me is the matter of regularization of the services of work charge employees, but the directions that 1
am issuing in my opinion, amount to only granting lesser relief than claimed by the workmen. The
management can also have no grievance if it wants industrial peace and is anxious to secure
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employment to the work-charged employees after the completion of the work. It is accordingly, directed
that at the time of completion of the Project or at any other time within six months thereof for the
maintenance staff for the Project or any of its Works if it is required to be recruited or transferred from
any department of the State Governments or of the Central Government, the offer shall first be made to
the work-charged employees in order of their seniority who have put in 10 years’ continuous service or
more under the Board in that category or trade where the vacancy occurs subject to the medical fitness
of such workmen. The scale of wages as applicable to the workmen will not, however, be disturbed to
their prejudice nor their continuity of service affected. The workmen have expressed an apprehension
that near the completion of the Project trades of some of them might be changed so that it could be said
that a suitable workman needed for a particular job was not available and an outsider was therefore
necessary to be employed. To protect the workmen against this possible denial of their rights it is further
directed that category or trade of no workman shall be changed within one year preceding the
completion of the Project without his consent in writing and that if any such change without consent is
made it will have no consequence inasmuch as such a workman will be entitled to the job of his earlier
trade provided the vacancy relates to that trade. As regards those of the workmen who cannot be
absorbed on the regular maintenance staff. I have no reason to doubt that the State Government who are
beneficiaries under the Project and also the Central Government will make every reasonable effort to get
them re-employed at any other Project or work whether in any one of these States or in any other part of
the country where there is a need for workmen of those trades.”

20. A perusal of aforesaid findings made it ample clear that the order has been passed by the then learned Presiding
Officer, CGIT, Chandigarh to maintain industrial peace and to secure employment to the work charged employees
after the completion of the work and it was also held by the learned CGIT thatState Govt. who are beneficiary under
the project and the Central Govt. will make every reasonable effort to get those workmen re-employed at any other
project or work whether in any one of these States or in any other part of the country where there is a need of
workmen of those trades.

21. Admittedly, in this case, no effort was made by the respondent to give any employment after the retrenchment
of the workmen and even there is non-compliance of Rules 77 and 78 of Industrial Rules. The same are reproduced
below:

77. Maintenance of seniority list of workmen. -The employer shall prepare a list of all workmen in the
particular category from which retrenchment is contemplated to be arranged according to the seniority of
their service in that category and cause a copy thereof to be pasted on a notice board in a conspicuous
place in the premises of the industrial establishment at least seven days before the actual date of
retrenchment.

78. Re-employment of retrenched workmen. - (1) At least ten days before the date on which vacancies are
to be filled, the employer shall arrange for the display on a notice board in a conspicuous place in the
premises of the industrial establishment details of those vacancies and shall also give intimation of those
vacancies by registered post to every one of all the retrenched workmen eligible to be considered therefor,
to the address given by him at the time of retrenchment or at any time thereafter:

Provided that where the number of such vacancies is less than the number of retrenched workmen, it shall
be sufficient if intimation is given by the employer individually to the senior-most retrenched workmen in
the list referred to in rule 77 the number of such senior-most workmen being double the number of such
vacancies:

Provided further that where the vacancy is of a duration of less than one month there shall be no obligation
on the employer to send intimation of such vacancy to individual rvetrenched workmen:

Provided also that if a retrenched workman, without sufficient cause being shown in writing to the
employer, does not offer himself for re-employment on the date or dates specified in the intimation sent to
him by the employer under this sub-rule, the employer may not intimate to him the vacancies that may be
filled on any subsequent occasion.]

(2) Immediately after complying with the provisions of sub-rule (1), the employer shall also inform the
trade unions connected with the industrial establishment, of the number of vacancies to be filled and names
of the retrenched workmen to whom intimation has been sent under that sub-rule:

Provided that the provisions of this sub-rule need not be complied with by the employer in any case where
an intimation is sent to every one of the workmen mentioned in the list prepared under rule 77.

22.  However, the present work charged employee and other work-charged employees have been retrenched long
back and even at the stage it is impossible to re-employe them. However, certainly in respect of workcharged
employees present Respondent was directed by the Hon’ble Supreme Court in Judgment of Jaswant Singh (Supra) to
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give benefits in terms of settlement and award dated 15.05.1974. The main purpose of Hon’ble Supreme Court and
Ld. CGIT Chandigarh was to rehabilitate to some extent the work charged employees and restore peace and congenial
atmosphere that is why Ld. CGIT Chandigarh had given directions to all state to re-employe them. Thus, it does not
lie in the mouth of present Respondent that no relief can be granted against present Respondent as petitioners are not
their employees.

A. So far as this argument of Ld. AR of the management that those work charged employees only who have
completed 10 years of service were required to be adjusted within 6 months from their retrenchment is concerned, the
same is devoid of merit as no effort was made by the management to adjust the work charged employees. Moreover,
no documentary evidence has been produced that any effort was made to adjust the workman after his retrenchment.
Further, Ld. CGIT Chandigarh in its last lines concluded as under:-

“As regards those of the workmen who cannot be absorbed on the regular maintenance staff. I have no
reason to doubt that the State Government who are beneficiaries under the Project and also the Central
Government will make every reasonable effort to get them re-employed at any other Project or work
whether in any one of these states or in any other part of the country where there is a need of workmen
of those trades”

Nothing has come on record that above directions were complied with.

23. Moreover, in the absence of production of settlement between work charged employees and management, it
cannot be interfered what were the terms and conditions in the said settlement. Further, CGIT Chandigarh has fixed
ten years time and accrual of vacancy within six months keeping in view the facts and circumstances of the case and
has evolved his own formula to bring peace and harmony between work charged employees and management but it
cannot be said to be a universal policy in the absence of production of settlement between work charged employees
and management. However, no effort was made to adjust the petitioners in view of order of CGIT.

24.  As regard, this contention of learned AR of management that petitioners were not the employees of the BBMB
but were the employees of BCB, the same is devoid of merit as Discharge certificate was issued by the BBMB.
Moreover, as per respondent Beas Control Board was constituted in the year 1960. BCB was constituted in the year
1966 and all the projects were transferred from Beas Control Board to BCB in the year 1966 thereafter as per Section
79 of the Punjab Re-organisation Act, BMB was constituted for administrative, maintenance and operation of various
works as mentioned in Section 79 itself. Section 80(6) of the Punjab Re-organisation Act provides that BMB
constituted under Section 79 of the Act shall be re-named as BBMB when any of the components of the Beas Project
has been transferred under sub-section 5 and the BCB shall cease to exist when all the component of the Beas Project
have been so transferred. All the projects under BCB were completed in the year 1984 and BCB ceased to exist in
1984. When all work of BCB stands transferred to BBMB so it cannot be said that BBMB is separate identity than
BCB. Rather BCB has merged in BBMB. Moreover, Hon'ble Supreme Court in Jaswant Singh case(supra) in respect
of work charged employees has no where stated that relief can be sought by work charged employees only against the
BCB. So contention of Ld. AR of the management that BCB and BBMB are two separate entities is devoid of merit.

25.  So far this argument of Law Officer for the respondent that the case is hopelessly time barred is concerned, the
same is again devoid of merits as there was non-compliance of Rule 77 and 78 of Industrial Rules which has been
reproduced above. Moreover, there is no limitation period prescribed for filing a reference. Moreover, reference was
received in the year 2005 and thereafter, several rounds of litigations have taken place. So far as case laws on the
point of limitation the same are not attracted in the present case as there was no compliance of Judgment of Jaswant
Singh case (Supra).

26. However, it is added that workman was allowed terminal benefits as admitted by him. Moreover, it is also not
case of the petitioner that there is breach of Section 25 F of the Act.

27. Further, there was non-compliance of Jaswant Singh Case (Supra), Reference No.2C of 1971 and Rule 77 & 78
of Industrial Rules and in this case it would be highly difficult to re-employe the workman. The only remedy left is to
compensate the workman in term of money.

28. Keeping in view the fact and circumstances of the present case and other connected case of similar nature the
following scheme of compensation is deemed fit by this Tribunal:

i. Work charged employee who has completed 5 years of service shall be entitled for Rs.50,000/- along with
interest @9% per annum as compensation from the date of moving of application till the realization of
amount.

ii. Work charged employee who has completed less than 5 years but more than 1 year would be entitled
Rs.25,000/- along with interest @9% per annum from the date of moving of application till the realization of
amount.

iii. Those employees who have not completed 1 year will not be entitled for any compensation in the present
case.
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The present workman (being represented by his Legal Heirs) was employed on 27.11.1965 and was retrenched
on 28.08.1978. There is no denial of period of working of Workman by the Management in its reply to claim.
Hence, it is held that Workman has worded from 27.11.1965 to 28.08.1978 above 9 years and 10 months (more
than 5 years) so his Legal Heirs are entitled of Rs.50,000/- along with interest @9% per annum from the date of
moving the application till its realization.

29. The reference is answered accordingly and stands disposed off.

30. Let copy of this award be sent to the Appropriate Government as required under Section 17 of the Act for
publication.

KAMAL KANT, Presiding Officer

T faeett, 27 MawaT, 2024

F.T. 1872 —f=nte fEare afeafaaa (1947 &1 14) HF a=T 17 F A8 #, Fwald aaFwe
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New Delhi, the 27th September, 2024

S.0. 1872.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 47/2021) of the Central Government Industrial Tribunal
cum Labour Court, Bhubaneswar as shown in the Annexure, in the Industrial dispute between the employers in
relation to M/s Institute of Minerals and Materials Technology; M/s Bombay Intelligence Security (India)
Limited; M/s Industrial Security and Allied Services Private Limited and Shri Pramod Pradhan which was
received along with soft copy of the award by the Central Government on 27.09.2024.

[F. No. Z-16025/04/2024-IR(M)-126]
DILIP KUMAR, Under Secy.

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT BHUBANESWAR

Present:
Sri Dinesh Kumar Singh,
Presiding Officer, C.G.1.T.-cum-Labour Court,
Bhubaneswar.
INDUSTRIAL DISPUTE CASE NO. 47/2021
Date of Passing Order —19" July 2024
Between:

1. The Director, M/s. Institute of Minerals & Materials
Technology, Bhubaneswar.

2. The Director, M/s. Bombay Intelligence Security (India) Ltd.,
101, Omega House, Hiranandini Gardens,
Powai, Mumbai.
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3. The Director, M/s. Industrial Security & Allied Services
Pvt. Ltd., F-3-F-5, Indradhanu Market, IRC Village,

Bhubaneswar.
1* Party-Managements.
(And)
Shri Pramod Pradhan,
S/0. Trinath Pradhan, Vill/Po. Gamundi,
Dist. Ganjam — 761 133.
2" Party-Workman.
Appearances:
None. e For the 1* Party-Managements.
None. . For the 2™ Party-Workman.
ORDER

In the present case, a reference was received from the office of the Deputy Chief Labour Commissioner
(Central), Bhubaneswar vide order No. 8(3)/2020-B.IV/ADJ/21/B.1, dated 29.07.2021 under clause (d) of sub-section
(1) and sub-section (2A) of Section 10 of the Industrial Disputes Act, 1947 for adjudication of a dispute, under the
following schedule:-

“Whether the action of M/s. Bombay Intelligence Security (India) Ltd., the contractor of the Management
of M/s. Institute of Minerals Materials Technology, Bhubaneswar, terminating the service of Sri Pramod
Pradhan (Security Guard) without retrenchment benefits is just, fair and legal? If not, to what relief the
concerned workman is entitled to?”

2. In the reference order, the Deputy chief Labour Commissioner (Central), Bhubaneswar commanded the parties
raising the dispute to file statement of claim, complete with relevant documents, list of reliance and witnesses with
this Tribunal within 15 days of receipt of the reference order and to forward a copy of such statement of claim to each
one of the opposite parties involved in the dispute.

3. Despite directions so given, no statement of claim is received from the 2" party-workman.

4. On receipt of the above reference, notice was sent to the 2™ Party-Workman on 20.12.2021 and on dated
03.04.2023 for appearance and for filing of statement of claim. Neither the postal article sent to the 2™ Party-
Workman, referred to above, was received back nor was it observed by the Tribunal that postal services remained
unserved in the period, referred to above. Therefore, every presumption lies in favour of the fact that the above
notices were served upon the 2™ Party-Workman. Despite service of the notice, the 2™ Party-Workman opted to
abstain away from the proceedings. No claim statement was filed on its behalf. Thus, it is clear that the 2™ Party-
Workman is not interested in adjudication of the reference on merits.

5. Since the 2" Party-Workman has neither filed statement of claim nor has led any evidence so as to prove its
cause against the Management, it is presumed that there is no claim of workman against the Management.

6.  Inview of such, no claim Order is passed by this Tribunal.

7. Let this order be sent to the appropriate Government, as required under Section 17 of the Industrial Disputes

Act, 1947, for publication.
DINESH KUMAR SINGH, Presiding Officer

T2 feeett, 27 v, 2024
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New Delhi, the 27th September, 2024

S.0. 1873.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 160/2023) of the Central Government Industrial
Tribunal cum Labour Court-1, New Delhi as shown in the Annexure, in the Industrial dispute between the
employers in relation to CELEBI Airport Services India Private Limited and CELEBI Employees Union which
was received along with soft copy of the award by the Central Government on 27.09.2024.

[F. No. L-11011/10/2023-IR(M)]
DILIP KUMAR, Under Secy.

ANNEXURE
THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT DELHI - 1,
NEW DELHI.
ID No. 160/2023

The General Secretary,

CELEBI Employees Union (Regd.),
BTR Bhawan, 13-A, Rouse Avenue,
New Delhi-110002.

Workman...
Versus

CELEBI Airport Services India Private Limited,
(Formerly CELEBI Ground Handling Private Limited)
IGI Airport, New Delhi-110037.

Management...
AWARD

In the present case, a reference was received from the appropriate Government vide letter No-L-
11011/10/2023-IR(M)) dated 03.07.2023 under clause (d) of sub-section (1) and sub-section (2A) of Section 10 of the
Act, for adjudication of a dispute, terms of which are as under:

SCHEDULE

“Whether the claim of CELEBI Employees Union (Regd.) vide their representation dated 14.09.2017
against the management of CELEBI Airport Services India Private Limited (Formerly CELEBI Ground
Handling Private Limited), IGI Airport, New Delhi for the 10% wage hike since the April, 2017 as per the
terms of settlement dated 21.10.2015 is proper, legal and justified? If yes, to what relief is the disputant
union entitled and what directions, if any, are necessary in this regard? ”

2. In the reference order, the appropriate Government commanded the parties raising the dispute to file statement
of claim, complete with relevant documents, list of reliance and witnesses with this Tribunal within 15 days of receipt
of the reference order and to forward a copy of such statement of claim to the opposite parties involved in the dispute.
Despite directions so given, Claimant union opted not to file the claim statement with the Tribunal.

3. On receipt of the above reference, notice was sent to the workman as well as the managements. Neither the
postal article sent to the claimant, referred above, was received back nor was it observed by the Tribunal that postal
services remained unserved in the period, referred above. Therefore, every presumption lies in favor of the fact that
the above notice was served upon the claimant. Despite service of the notice, claimant opted to abstain away from the
proceedings. No claim statement was filed on his behalf. Thus, it is clear that the workman is not interested in
adjudication of the reference on merits.

4.  Since the workman has neither put in his appearance nor he led any evidence so as to prove his cause against
the management, this Tribunal is left with no choice, except to pass a ‘No Dispute/Claim’ award. Let this award be
sent to the appropriate Government, as required under Section 17 of the Industrial Disputes Act, 1947, for publication.

Dated : 10.09.2024 Justice VIKAS KUNVAR SRIVASTAVA, Presiding Officer

T2 foeett, 27 fawae, 2024

T, 1874 —fr=ntrs faare stfafa=w (1947 &1 14) &t g7 17 F ATH0 |, Feald qLHT
JAST TIXIIE Fidast AT gae [fes & Jaad= % gag Rase o7 gl TS gmad & o=
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New Delhi, the 27th September, 2024

S.0. 1874.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 184/2023) of the Central Government Industrial
Tribunal cum Labour Court-1, New Delhi as shown in the Annexure, in the Industrial dispute between the
employers in relation to CELEBI Airport Services India Private Limited and CELEBI Employees Union which
was received along with soft copy of the award by the Central Government on 27.09.2024.

[F. No. L-11011/26/2023-IR(M)]
DILIP KUMAR, Under Secy.

ANNEXURE
THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT DELHI - 1,
NEW DELHI.

ID No. 184/2023

The General Secretary,

CELEBI Employees Union (Regd.),
BTR Bhawan, 13-A, Rouse Avenue,
New Delhi-110002.

Workman...
Versus

CELEBI Airport Services India Private Limited,
(Formerly CELEBI Ground Handling Private Limited)
IGI Airport, New Delhi-110037.

Management...
AWARD

In the present case, a reference was received from the appropriate Government vide letter No-L-
11011/26/2023-IR(M)) dated 17.07.2023 under clause (d) of sub-section (1) and sub-section (2A) of Section 10 of the
Act, for adjudication of a dispute, terms of which are as under:

SCHEDULE

“i) Whether the claim of CELEBI Employees Union (Regd.) that the action of the management of CELEBI
Airport Services India Private Limited in not inviting and holding discussion with the Celebi Employees
Union on the charter of demands dated 02.04.2018 (Annexure-2) and instead signing the settlement dated
01.04.2018 with a committee of workmen is illegal and/or unjustified, is proper and legally justified? If
ves, to what reliefs are the disputant Union entitled and what directions, if any, are necessary in this
regard?

ii) If the above issue at S.No. 1 is answered in favour of the disputant union, then whether the demands as
raised in charter of demand dated 02.04.2018 (Annexure-2) to the management are proper, legal and
Justified? If yes, to what reliefs are the disputant Union entitled and what directions, if any, are necessary
in this regard?”

2. In the reference order, the appropriate Government commanded the parties raising the dispute to file statement
of claim, complete with relevant documents, list of reliance and witnesses with this Tribunal within 15 days of receipt
of the reference order and to forward a copy of such statement of claim to the opposite parties involved in the dispute.
Despite directions so given, Claimant union opted not to file the claim statement with the Tribunal.

3. On receipt of the above reference, notice was sent to the workman as well as the managements. Neither the
postal article sent to the claimant, referred above, was received back nor was it observed by the Tribunal that postal
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services remained unserved in the period, referred above. Therefore, every presumption lies in favor of the fact that
the above notice was served upon the claimant. Despite service of the notice, claimant opted to abstain away from the
proceedings. No claim statement was filed on his behalf. Thus, it is clear that the workman is not interested in
adjudication of the reference on merits.

4.  Since the workman has neither put in his appearance nor he led any evidence so as to prove his cause against
the management, this Tribunal is left with no choice, except to pass a ‘No Dispute/Claim’ award. Let this award be
sent to the appropriate Government, as required under Section 17 of the Industrial Disputes Act, 1947, for publication.

Dated : 10.09.2024 Justice VIKAS KUNVAR SRIVASTAVA, Presiding Officer

T faeel, 27 Mawaw, 2024

T, 1875.—f=ntie faars afarfaaa (1947 &1 14) it &=T 17 F a8 #, Fwald GeFhe
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[FT. . §=-16025/04/2024-3537(TH)-127]
et A, saw af=a

New Delhi, the 27th September, 2024

S.0. 1875.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 229/2017) of the Central Government Industrial
Tribunal cum Labour Court-1, New Delhi as shown in the Annexure, in the Industrial dispute between the
employers in relation to M/s Airports Authority of India; M/s Spice Jet Limited; M/s Sun Shine Enterprises and
Shri Dharmendra Kumar which was received along with soft copy of the award by the Central Government on
27.09.2024.

[F. No. Z-16025/04/2024-IR(M)-127]
DILIP KUMAR, Under Secy.
ANNEXURE

THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT DELHI NO.1 NEW
DELHI.

ID.No. 229/2017

Sh. Dharmendra Kumar S/o Sh. Hira Lal,

Through Hindustan Engineering and General Mazdoor Union (Regd.)
D-2/24, Sultanpuri,

Delhi.

.....Workman
Versus

1. M/s Airport Authority of India,
Rajiv Gandhi Bhawan,
New Delhi- 110005.
2. M/s Spice Jet Ltd.,
Domestic Interstate Airport Terminated No.1 D,
Palam Airport, New Delhi- 110037.

3. M/s Sun Shine Enterprises,
49, Ground Floor,
Kailash Colony Metro Station Sant Nagar.,
New Delhi-110049.

....... Management
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AWARD

1. This is an application under Section 2-A of the I.D. Act whereby, the applicant made prayer that his termination
from the service on 18.11.2014 by the management which be declare illegal and unjustified and he be reinstated with
full back wages. He has not been provided any legal facilities. When the workman went to join his job he was
illegally terminated form his service on 18.11.2014 without any rhyme or reason and without conducted any domestic
enquiry by the management. He has initiated the conciliation proceeding but, no result. Hence, he had filed the
present claim petition.

2. Management No.2 is not appearing since long therefore they are proceeded ex-parte. However, Management
no.1&3 appeared and filed the rebuttal written statement. After that, rejoinder was filed and issues were framed. And
after that, case was listed for claimant listed on 16.05.2024. Thereafter, the AR for the claimant informed that the
claimant did not contact him for a long time. Also, the claimant is not appearing in the tribunal to substantiate his
claim.

3. Hence, in these circumstances this tribunal has no option except to pass the no dispute award. No dispute award
is passed accordingly. File is consigned to the record room. A copy of this award is hereby send to the appropriate
government for notification under section 17 of the [.D. Act, 1947.

Let a copy of this Award be sent for publication as required under Section 17 of Act.
Dated : 13.09.2024 Justice VIKAS KUNVAR SRIVASTAVA, Presiding Officer

% feeety, 27 foawae, 2024

F.3AT. 1876.—f=0 faare AtefaaT (1947 &1 14) HF &7 17 & AT H, Feald Gah
F9d T AENRET e ST Aud wrey ST RfAee; fud a9 are SexuTeeieT F ToUd T F g9y
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[T, . S2-16025/04/2024-ATEAZ(TH)-128]
=T T, sEw atea

New Delhi, the 27th September, 2024

S.0. 1876.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 230/2017) of the Central Government Industrial
Tribunal cum Labour Court-1, New Delhi as shown in the Annexure, in the Industrial dispute between the
employers in relation to M/s Airports Authority of India; M/s Spice Jet Limited; M/s Sun Shine Enterprises and
Shri Deepak Kumar which was received along with soft copy of the award by the Central Government on
27.09.2024.

[F. No. Z-16025/04/2024-IR(M)-128]
DILIP KUMAR, Under Secy.

ANNEXURE

THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT DELHI NO.1 NEW
DELHI.

ID.No. 230/2017

Sh. Deepak Kumar S/o Sh. Rajindra Kumar,

Through Hindustan Engineering and General Mazdoor Union (Regd.)
D-2/24, Sultanpuri,

Delhi.

.....Workman
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Versus

1. M/s Airport Authority of India,
Rajiv Gandhi Bhawan,
New Delhi- 110005.

2. M/s Spice Jet Ltd.,
Domestic Interstate Airport Terminated No.1 D,
Palam Airport, New Delhi- 110037.

3. M/s Sun Shine Enterprises,
49, Ground Floor,
Kailash Colony Metro Station Sant Nagar.,
New Delhi-110049.

....... Management
AWARD

1. This is an application under Section 2-A of the I.D. Act whereby, the applicant made prayer that his termination
from the service on 13.03.2014 by the management which be declare illegal and unjustified and he be reinstated with
full back wages. He has not been provided any legal facilities. When the workman went to join his job he was
illegally terminated form his service on 13.03.2014 without any rhyme or reason and without conducted any domestic
enquiry by the management. He has initiated the conciliation proceeding but, no result. Hence, he had filed the
present claim petition.

2. Management No.2 is not appearing since long therefore they are proceeded ex-parte. However, Management
no.1&3 appeared and filed the rebuttal written statement. After that, rejoinder was filed and issues were framed. And
after that, case was listed for claimant listed on 16.05.2024. Thereafter, the AR for the claimant informed that the
claimant did not contact him for a long time. Also, the claimant is not appearing in the tribunal to substantiate his
claim.

3. Hence, in these circumstances this tribunal has no option except to pass the no dispute award. No dispute award
is passed accordingly. File is consigned to the record room. A copy of this award is hereby send to the appropriate
government for notification under section 17 of the I.D. Act, 1947.

Let a copy of this Award be sent for publication as required under Section 17 of Act.
Dated : 13.09.2024 Justice VIKAS KUNVAR SRIVASTAVA, Presiding Officer
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New Delhi, the 27th September, 2024

S.0. 1877.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 231/2017) of the Central Government Industrial
Tribunal cum Labour Court-1, New Delhi as shown in the Annexure, in the Industrial dispute between the
employers in relation to M/s Airports Authority of India; M/s Spice Jet Limited; M/s Sun Shine Enterprises and
Shri Dinesh Kumar which was received along with soft copy of the award by the Central Government on
27.09.2024.

[F. No. Z-16025/04/2024-IR(M)-129]
DILIP KUMAR, Under Secy.
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ANNEXURE

THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT DELHI NO.1 NEW
DELHI.

ID.No. 231/2017

Sh. Dinesh Kumar S/o Sh. Hira Lal,

Through Hindustan Engineering and General Mazdoor Union (Regd.)
D-2/24, Sultanpuri,

Delhi.

.....Workman
Versus

1. M/s Airport Authority of India,
Rajiv Gandhi Bhawan,
New Delhi- 110005.

2. M/s Spice Jet Ltd.,
Domestic Interstate Airport Terminated No.1 D,
Palam Airport, New Delhi- 110037.

3. M/s Sun Shine Enterprises,
49, Ground Floor,
Kailash Colony Metro Station Sant Nagar.,
New Delhi-110049.

....... Management

AWARD

1. This is an application under Section 2-A of the I.D. Act whereby, the applicant made prayer that his termination
from the service on 23.11.2014 by the management which be declare illegal and unjustified and he be reinstated with
full back wages. He has not been provided any legal facilities. When the workman went to join his job he was
illegally terminated form his service on 23.11.2014 without any rhyme or reason and without conducted any domestic
enquiry by the management. He has initiated the conciliation proceeding but, no result. Hence, he had filed the
present claim petition.

2. Management No.2 is not appearing since long therefore they are proceeded ex-parte. However, Management
no.1&3 appeared and filed the rebuttal written statement. After that, rejoinder was filed and issues were framed. And
after that, case was listed for claimant listed on 16.05.2024. Thereafter, the AR for the claimant informed that the
claimant did not contact him for a long time. Also, the claimant is not appearing in the tribunal to substantiate his
claim.

3. Hence, in these circumstances this tribunal has no option except to pass the no dispute award. No dispute award
is passed accordingly. File is consigned to the record room. A copy of this award is hereby send to the appropriate
government for notification under section 17 of the I.D. Act, 1947.

Let a copy of this Award be sent for publication as required under Section 17 of Act.
Dated : 13.09.2024 Justice VIKAS KUNVAR SRIVASTAVA, Presiding Officer

T2 feeett, 27 v, 2024
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New Delhi, the 27th September, 2024

S.0. 1878.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 242/2017) of the Central Government Industrial
Tribunal cum Labour Court-1, New Delhi as shown in the Annexure, in the Industrial dispute between the
employers in relation to M/s Airports Authority of India; M/s Spice Jet Limited; M/s Sun Shine Enterprises and
Shri Ram Chandra Kumar which was received along with soft copy of the award by the Central Government on
27.09.2024.

[F. No. Z-16025/04/2024-IR(M)-130]
DILIP KUMAR, Under Secy.
ANNEXURE

THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT DELHI NO.1 NEW
DELHI.

ID.No. 242/2017

Sh. Ram Chandra Kumar S/o Sh. Kishan Chand,

Through Hindustan Engineering and General Mazdoor Union (Regd.)
D-2/24, Sultanpuri,

Delhi.

.....Workman
Versus

1. M/s Airport Authority of India,
Rajiv Gandhi Bhawan,
New Delhi- 110005.

2. M/s Spice Jet Ltd.,
Domestic Interstate Airport Terminated No.1 D,
Palam Airport, New Delhi- 110037.

3. M/s Sun Shine Enterprises,
49, Ground Floor,
Kailash Colony Metro Station Sant Nagar.,
New Delhi-110049.

....... Management
AWARD

1. This is an application under Section 2-A of the I.D. Act whereby, the applicant made prayer that his termination
from the service on 31.10.2014 by the management which be declare illegal and unjustified and he be reinstated with
full back wages. He has not been provided any legal facilities. When the workman went to join his job he was
illegally terminated form his service on 31.10.2014 without any rhyme or reason and without conducted any domestic
enquiry by the management. He has initiated the conciliation proceeding but, no result. Hence, he had filed the
present claim petition.

2. Management No.2 is not appearing since long therefore they are proceeded ex-parte. However, Management
no.1&3 appeared and filed the rebuttal written statement. After that, rejoinder was filed and issues were framed. And
after that, case was listed for claimant listed on 16.05.2024. Thereafter, the AR for the claimant informed that the
claimant did not contact him for a long time. Also, the claimant is not appearing in the tribunal to substantiate his
claim.

3. Hence, in these circumstances this tribunal has no option except to pass the no dispute award. No dispute award
is passed accordingly. File is consigned to the record room. A copy of this award is hereby send to the appropriate
government for notification under section 17 of the I.D. Act, 1947.

Let a copy of this Award be sent for publication as required under Section 17 of Act.

Dated : 13.09.2024 Justice VIKAS KUNVAR SRIVASTAVA, Presiding Officer
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New Delhi, the 27th September, 2024

S.0. 1879.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 23/2023) of the Central Government Industrial Tribunal
cum Labour Court, Asansol as shown in the Annexure, in the Industrial dispute between the employers in relation to
SALE-RITES Bengal Wagon Industry Private Limited and Shri Siuli Chatterjee which was received along with
soft copy of the award by the Central Government on 27.09.2024.

[F. No. Z-16025/04/2024-IR(M)-131]
DILIP KUMAR, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL -CUM- LABOUR COURT, ASANSOL.

PRESENT: Shri Ananda Kumar Mukherjee,
Presiding Officer,
C.G.I.T-cum-L.C., Asansol.

REFERENCE CASE NO. 23 OF 2023

PARTIES: Siuli Chatterjee
Vs.
Management of SAIL-RITES Bengal Wagon Industry Pvt. Ltd.

REPRESENTATIVES:
For the Employee : Mr. Debashis Mondal, Advocate.

Mr. Tuhin Mitra, Advocate.
For the Management : Mr. Ayan Ranjan Mukherjee, Advocate.

Mr. Deep Narayan Dan, Advocate.
INDUSTRY: Steel-Railways.
STATE: West Bengal.
Dated: 27.08.2024

AWARD

In exercise of powers conferred under clause (d) of sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), the Ministry of Labour, Government of India through the Office of the
Deputy Chief Labour Commissioner (Central), Asansol, vide its Order No. 1(4)/2023/E dated 13.04.2023 has been
pleased to refer the following dispute between the employer, that is the Management of SAIL-RITES Bengal Wagon
Industry Private Limited and their employee for adjudication by this Tribunal.

SCHEDULE

“ Whether the action of the management of SAIL-RITES Bengal Wagon Industry Pvt Ltd in termination
the service of Mrs Siuli Chatterjee, Senior Assistant (QA) vide termination letter dated 09/11/2020 is legal
and justified? If not, to what relief Mrs Siuli Chatterjee is entitled to ? ”
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1.  On receiving Order No. 1(4)/2023/E dated 13.04.2023 from the Office of the Deputy Chief Labour
Commissioner (Central), Asansol, Ministry of Labour, Government of India, for adjudication of the dispute
Reference case No. 23 of 2023 was registered on 02.05.2023 and an order was passed for issuing notice to the parties
through registered post, directing them to appear and submit their written statements along with relevant documents in
support of their claims and a list of witnesses.

2.  The aggrieved employee filed her written statement on 12.06.2023 assailing the impugned order of her
termination from service, issued by the General Manager (P&M), communicated through his letter No.
SRBWIPL/Termination from Service/01 dated 09.11.2020.

3. The fact of the case disclosed in the written statement of the dismissed employee is that, she was a permanent
employee of SAIL-RITES Bengal Wagon Industry Private Limited (hereinafter referred to as SRBWIPL) since
11.06.2020. The petitioner was appointed as an Assistant Executive at SRBWIPL by their letter No.
SRBWIPL/KULTI/HR/20-21 dated 09.06.2020. Thereafter petitioner was re-designated from Assistant Executive to
Executive. Considering her past performance in the company, she was promoted to the post of Executive-Secretary to
the Chief Executive Officer (hereinafter referred to as CEO) by company’s letter No. SRBWIPL/KULTI/HR/20-21
dated 07.09.2020. The petitioner / employee rendered unblemished service to the company with dedication and
received appropriate increment in her salary.

4. Within three months the petitioner found herself in a difficult situation when K. Chandrasekar, CEO, under
whom she functioned as an Executive-Secretary, started sexually abusing her and subjected her to harassment. She
could not raise any complaint against the CEO before the company as she was under threat of dire consequences and
termination from service, if she divulged the sexual harassment by the CEO to any person. On her protest the
petitioner was degraded to lower post. It is the case of the petitioner that K. Chandrasekar tried to establish an extra-
marital relationship with her and called her to his bungalow on the pretext of learning Bengali language from her. He
also tried to seduce the petitioner and used social networking sites like Facebook and WhatsApp to communicate with
her in order to impress her that her promotion and increment depended upon his satisfaction. When the
move of the CEO to get intimate with the petitioner went in vain the employment of Mr. Soumita Chatterjee, the
petitioner’s husband, who was working under the principal employer through contractor was forcefully terminated.

5. The aggrieved employee tried her best to keep a distance from the CEO for which the CEO started abusing her
and constantly kept her in fear of termination of service. On 05.10.2020 a letter was issued to her by the General
Manager (P&M), alleging violation of service rules by her due to her engagement with a puja committee and
collecting of subscription. The petitioner reciprocated to such false allegation by raising objection. The petitioner
wrote to the Secretary of Post Office Para Sarbojonin Durgapuja Committee, Kulti, wanting to know why her name
was incorporated in the subscription vouchers when the she was not a member of the puja committee. Ms. Indrani
Gupta, Member of the committee replied to her letter, informing that due to misunderstanding her name has been
incorporated in the Subscription Vouchers of the puja committee. A police complaint was lodged in this matter by her
on 08.10.2020. The management of the company after having a fair explanation and documentary proof from the
petitioner, on the instruction of the CEO reduced the rank of the petitioner from E1 to NE4 post and thereby reduced
her pay by their letter dated 14.10.2020. Mr. Sayantan Banerjee, Manager issued a letter to the petitioner bearing No.
SRBWIPL/KULTI/SAFETY SHOE/20-21 dated 07.10.2020 making whimsical accusation against the employee,
alleging violation of safety rules by not wearing safety shoes in the shop floor during inspection. According to the
petitioner she submitted her reply to the Manager, QA department through email on 08.10.2020, informing that shoes
of her size were neither available in the company’s store nor in the open market but the reply did not satisfy the CEO,
who pressurize the Manager, QA, to compel the petitioner to leave her job. On 08.10.2020 the petitioner received
another letter from the Deputy General Manager, QA, alleging gross violation of discipline by the petitioner. She
replied through email and apologized for her mistake. It is contended that K. Chandrasekar, CEO, became vindictive
towards her and harassed her physically and mentally raising frivolous allegations against her. On 09.10.2020 the
petitioner was accused of violation of service rules and she defended herself against such false allegation. The
management did not follow the basic rules of Departmental Enquiry and in order to fructify the deep-rooted
conspiracy of the CEO, the charge of violation of service rule was levelled against her. The Deputy General Manager,
Quality Assurance in his letter No. SRBWIPL/KULTI/POOR PERFORMANCE/20-21 dated 12.10.2020 accused the
petitioner of poor performance in the Quality Assurance Department. On 03.11.2020 the Deputy General Manager,
QA of the employer company issued another letter to the petitioner informing her that disciplinary action will be
taken against her and asked her to submit explanation regarding violating the service rules due to unauthorized entry
to in the factory premises without valid Gate Pass. The petitioner submitted her explanation on 03.11.2020 through
email to the CEO and the General Manager, informing them as to why she entered into the premises of the factory but
the employer company in an arbitrary and whimsical manner and without holding any Departmental Enquiry held the
petitioner guilty of a false charge. It is stated that the petitioner was not allowed to submit any reply against the
Charge Sheet to defend herself which is a clear violation of the principles of natural justice. The petitioner was then
terminated from her employment through a whimsical decision of the management without giving any opportunity of
hearing her and adducing evidence in her favour. It is urged that the General Manager (P&M) issued a letter of
termination bearing No. SRBWIPL/Termination from Service/01 dated 09.11.2020, terminating the service of the
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petitioner in an illegal and whimsical manner. The petitioner informed the entire matter to the Managing
Director, SRBWIPL at Laxmi Nagar, Delhi, by lodging a complaint dated 31.12.2020. An enquiry was held over the
matter on 23.02.2021 at City Centre, Durgapur, West Bengal. Petitioner received a letter dated 07.07.2022 from Ms.
Sujata Savant, General Manager, UE&S, the Chairman of the Prevention of Sexual Harassment Committee
(hereinafter referred to as PoSH Committee) of RITES Limited along with a copy of Enquiry Report dated
29.04.2022 held on the basis of the petitioner’s complaint dated 31.12.2020 and she was informed that the
management has decided to take necessary action against the respondent i.e. CEO and assistance shall be provided to
her to undergo a suitable skill development programme which can help her to gain necessary expertise for future
career prospects. It is contended by the petitioner that K. Chandrasekar, CEO, who subjected her to sexual harassment
at her place of work was relegated to lower post as a punishment but the petitioner who was subjected to such sexual
harassment and was terminated in an arbitrary manner was neither reinstated in service nor did she received any
monetary compensation for the sexual harassment she suffered while working under the company. On 31.12.2020 the
petitioner wrote a letter addressed to the Managing Director, SRBWIPL with a prayer for reinstating her but she
received no relief. On 07.07.2022, Ms. Sujata Savant, General Manager, UE&S informed the petitioner that the guilt
of K. Chandrasekar, CEO has been proved before the PoOSH Committee Members and the management was asked to
take necessary action against the CEO but refused to reinstate the petitioner. The petitioner thereafter approached the
Deputy Chief Labour Commissioner (Central), Asansol and raised an Industrial Dispute regarding her dismissal and
non-payment of back wages and compensation. The conciliation proceeding before the Deputy Chief Labour
Commissioner (Central), Asansol failed and by exercising the jurisdiction of the Ministry of Labour, Government of
India the Deputy Chief Labour Commissioner (Central), Asansol has referred the Industrial Dispute before this
Industrial Tribunal for adjudication. The petitioner in her pleading has prayed for setting aside the order of
termination issued against Siuli Chatterjee and for her reinstatement in the post of Senior Assistant, QA with back
wages w.e.f. 09.11.2020.

6.  The management of SRBWIPL contested the Industrial Dispute by filing their written statement on 12.06.2023.
It is contended that the Industrial Dispute is not maintainable and the same is liable to be dismissed. It is their case
that the petitioner’s case disclosed in her written statement is replete with distorted version and suppression of truth. It
is their case that SRBWIPL is a joint venture company of Steel Authority of India Limited (a Central Public Sector
Undertaking under the Ministry of Steel, Government of India) and Rail India Technical and Economic Service
Limited (a Central Public Sector Undertaking under the Ministry of Railways, Government of India). The company
was incorporated on 30.12.2010 and as per the joint venture agreement the CEO was deputed from Rail India
Technical and Economic Service Limited and the Chief Finance Officer was deputed from Steel Authority of India
Limited. All other employees recruited by the company are on contractual basis and their contract period was
extended time to time as per requirement of the company.

7. The contention of the management in their written statement is that, Siuli Chatterjee was appointed as Assistant,
Executive on contractual basis w.e.f. 11.06.2020 for a period of three months and her appointment letter bearing No.
SRBWIPL/KULTI/HR/20-21 was issued on 09.06.2020. Initially the petitioner was appointed in the Stores
Department under the General Manager, MM, where her performance was not satisfactory and several complaints
were received by the office regarding her poor performance which has been recorded in her Service Record. The
petitioner did not have any intention to improve her efficiency. It was reported by the Departmental Head that she was
not found suitable for work at the Store.

8. According to the management the petitioner was re-designated as an Executive to deal with clients. The
petitioner submitted an application on 22.08.2020, requesting her transfer from Store to any office job, admitting her
failure in performing job at the Store. The competent authority considered her appeal and transferred her to the office
of the CEO at the same level by letter dated 22.08.2020. After completion of three months of contractual period and
upon Annual Performance Appraisal Report (APAR) and the proposal dated 29.08.2020, the contract period of the
petitioner was extended up to 28.02.2022 at the same level with incremental pay.

9. A Charge Sheet dated 05.10.2020 was issued to the petitioner for involving herself in collection of contribution
for local puja committee at Kulti and after enquiry by the nominated committee, the petitioner was found guilty for
violating company’s service conduct rule and her position was reduced from E1 to NE4 with a reduction of pay of Rs.
15,000/- for her balance period of contract vide letter SRBWIPL/KULTI/HR/20-21/01 dated 14.10.2020 and she was
transferred to the Quality Assurance Department as a Senior Assistant. The Manager, QA also chargesheeted her for
not wearing Safety Shoes in the Shop floor and violating safety regulations. The petitioner submitted her explanation
through email. The performance of the petitioner in the Quality Assurance Department was not found satisfactory and
the same was recorded in the Service Record. The Deputy General Manager, QA issued a letter dated 12.10.2020 to
Siuli Chatterjee regarding her poor performance. According to the management the Gate Pass of the petitioner was
revoked but she entered into the factory premises in unauthorized manner and signed the Attendance Register for
which a Charge Sheet dated 03.11.2020 was issued against her by the Deputy General Manager, QA and as there was
no suitable explanation submitted by the petitioner, the management had no option but to terminate the petitioner
from her service for gross violation of safety, discipline and unsatisfactory performance in different departments.
Accordingly, a termination letter dated 09.11.2020 was issued by the competent authority. The employer adopted
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appropriate procedure before issuing termination letter dated 09.11.2020. It is asserted that the opposite party/
employer is unable to reinstate the petitioner. Furthermore, the petitioner being employed on contractual basis and
performed poorly, is liable to be terminated prior to completion of her tenure. According to the management the
petitioner has no cause of action for initiating the Industrial Dispute and the same is liable to be rejected in limine.

10. The appropriate government in exercise of the jurisdiction vested in it under Section 10 of the Industrial
Disputes Act, 1947 referred this Industrial Dispute to this Tribunal for adjudication as to the legality and justification
of termination of Siuli Chatterjee from service by issuance of letter dated 09.11.2020 by the management of
SRBWIPL.

11. Assailing the impugned order of termination, the aggrieved employee examined herself as Workman Witness —
1 and filed an affidavit-in-chief. She has reiterated her statements made in the written statement and produced the
following documents in support of her case :

6] Copy of the appointment letter of Siuli Chatterjee dated 09.06.2020 is produced as Exhibit W-1.

(i1) Copy of the complaint dated 31.12.2020 submitted by Siuli Chatterjee before the Managing Director, as
Exhibit W-2.

(iii))  Copy of the Enquiry Report of the PosH Committee dated 29.04.2022, as Exhibit W-3.

(iv)  Copy of the letter 07.09.2020 posting Siuli Chatterjee as an Executive-Secretary to the CEO, as Exhibit
W-4.

(v) Copy of the letter dated 05.10.2020, accusing Siuli Chatterjee of collecting puja subscription, as Exhibit
W-5.

(vi)  Copy of the reply of Siuli Chatterjee dated 06.10.2020 to the letter dated 05.10.2020, as Exhibit W-6.

(vii) Copy of the letter dated 03.11.2020 regarding disciplinary action for unauthorized entry in the factory
premises without valid Gate Pass, as Exhibit W-7.

(viii) Copy of the letter of termination dated 09.11.2020, as Exhibit W-8.

(ix)  Copy of the application of Siuli Chatterjee, addressed to the Dy. CLC(C), Asansol, as Exhibit W-9.
(x) Copy of the findings of the Conciliation Officer dated 10.04.2023, as Exhibit W-10.

(xi)  Copy of the screenshots of WhatsApp Status of K. Chandrasekar, as Exhibit W-11 series.

12.  In her examination-in-chief WW-1 claimed to be a permanent employee of SRBWIPL, where she was initially
appointed as an Assistant Executive (Storekeeping) at Kulti on 11.06.2020. She was subsequently posted as a Senior
Assistant in the Quality Assurance Department. Thereafter she was posted as Secretary to the CEO on 07.09.2020 for
a period of one month. The witness deposed that K. Chandrasekar, CEO, sexually harassed her in various manner and
tried to get intimate with her in his office and at his residence. As she did not yield to his demands, K. Chandrasekar,
CEO called her in his cabin and informed that she could not serve the purpose of his secretary and terminate her from
her service. The witness further stated that Mr. Ujjal Mukherjee, General Manager (P&M) of the establishment issued
a letter to her on 05.10.2020, accusing her of collecting puja subscription by misusing her position in the company
and sought for an explanation by 07.10.2020, the copy of letter has been produced as Exhibit W-5. The aggrieved
employee submitted her reply dated 06.10.2020 along with two documents. In her affidavit-in-chief she stated that she
wrote to the Secretary of Post Office Para Sarbojonin Durgapuja Committee, Kulti and wanted to know the reason
why her name was incorporated in the Subscription Voucher, though she was not a member of the committee. On
05.10.2020 Ms. Indrani Gupta, a member of the committee replied through a letter that due to misunderstanding her
name was incorporated in the Subscription Voucher of the committee and in this matter a police complaint was
lodged on 08.10.2020. She further stated in her affidavit-in-chief that in spite explanation submitted by her along with
documents from the puja committee, the management reduced her rank and pay in service from El to NE4. On
07.10.2020 once again Mr. Sayantan Banerjee, Manager issued a letter against her, levelling allegation that she
violated the safety norms by not wearing Safety Shoes on the Shop floor during inspection. The employee replied to
the letter on 08.10.2020, disclosing that shoes of her size were neither available at company’s store nor in the open
market, but the reply did not satisfy and the CEO who pressurize the Manager, QA to harass her repeatedly.

13. On 03.11.2020 the Deputy General Manager, QA issued a letter informing the charged employee to submit an
explanation as to why disciplinary action would not be initiated against her, as she entered the factory premises on
02.11.2020 in unauthorized manner, without any valid Gate Pass and thereby violated the discipline of the company.
In that letter explanation, in writing, was sought for within three days from the receipt of the letter as to why
disciplinary action would not be taken against her for violating security rules. In her averment as WW-1, the charged
employee stated that the management did not issue any Charge Sheet nor any Notice of enquiry and without
appointing any Enquiry Officer and without holding any enquiry proceeding, the management has whimsically issued
a letter of termination on 09.11.2020, which has been produced as Exhibit W-8. The evidence of the aggrieved
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employee reveals that after her termination she submitted a complaint before the Managing Director, SRBWIPL dated
31.12.2020, seeking reinstatement on the ground that she had been subjected to sexual harassment by K.
Chandrasekar, CEO and that she was not provided any opportunity to represent herself in the enquiry proceeding,
which was held in violation of natural justice. An enquiry was held by the Chairperson and Members of the PoSH
Committee found that the allegation against K. Chandrasekar was correct. In her evidence the dismissed employee has
prayed for setting aside the order of termination from service and for her reinstatement in service as Senior Assistant,
QA with full back wages from 09.11.2020 and for compensation for physical, mental and sexual harassment mated to
her in her place of work.

14. In course of cross-examination of Workman Witness — 1 management did not venture to controvert the
statements made by Siuli Chatterjee against K. Chandrasekar, CEO. She also reaffirmed that no copy of the Enquiry
Proceeding or findings of the Enquiry Officer was supplied to her and no 2™ Show Cause Notice was issued by the
Disciplinary Authority before issuing letter of termination. Furthermore, the letter of termination was not issued by
the competent authority of the management.

15.  Mr. Sushanta Bhattacharya, authorized representative of the management of SRBWIPL filed affidavit-in-chief
in support of the management’s case and has been examined as Management Witness — 1. The affidavit-in-chief
appears to be a replica of the written statement, filed by the management. Management witness produced the
following documents in support of their case :

(i) Copy of the letter dated 03.11.2020 regarding disciplinary action for unauthorized entry in the factory
premises without having valid Gate Pass is produced as Exhibit M-1.

(il) Copy of the letter of termination dated 09.11.2020, as Exhibit M-2.

(iii) Copy of the Note Sheet dated 09.11.2020, as Exhibit M-3.

(iv) Copy of the Show Cause Notice issued to Siuli Chatterjee, as Exhibit M-4.

(v) Copy of another Show Cause Notice dated 05.10.2020 issued to Siuli Chatterjee, as Exhibit M-5.

16. In his examination-in-chief the witness stated that he is the General Manager, Incharge at SRBWIPL and has
been authorized to adduce evidence on behalf of the company. The witness stated that Siuli Chatterjee was appointed
as Assistant Executive on 11.06.2020 and was posted at different units but unable to perform to the satisfaction of the
management. From the post of Executive-Secretary to the CEO she was posted as Senior Assistant on 14.10.2020,
which is an inferior post, due to her deficiency in work. The management witness further deposed that at the time she
was posted as Senior Assistant, QA department, she was dismissed from her contractual service after an enquiry
proceeding. The witness produced a copy of letter dated 03.11.2020 which disclosed the charge against the employee
but in the same breath the witness deposed that no Enquiry Officer was appointed by the CEO or anyone else and no
enquiry proceeding was held. A copy of letter dated 09.11.2020, relating to termination of service of Siuli Chatterjee
has been produced as Exhibit M-2.

17. In his cross-examination the management witness deposed that the Service and Conduct Rule, 2019 of
SRBWIPL applied to the contractual employees in their establishment but the witness failed to produce the said
Service Rule, applicable to SRBWIPL. Cross-examination of MW-1 further reveals that from the post of Assistant
Executive, Siuli Chatterjee was re-designated as Executive on 25.07.2020 and thereafter on 07.09.2020 she was
posted as Executive-Secretary to the CEO. The witness admitted that on promotion of the employee his / her pay is
increased and in the instant case on being posted as Executive-Secretary to the CEO her pay was Rs. 20,425/- per
month. It transpires from the cross-examination of MW-1 that letter dated 03.11.2020 (Exhibit M-1) is the document
disclosing the charge against the employee and the expression “Charge Sheet” has not been explicitly stated. It was
suggested to the management witness that no specific charge was described in the Letter / Charge Sheet dated
03.11.2020 and it also does not disclose the rules and provisions of the service condition which had been violated by
the candidate and does not disclose the indiscipline conduct. The witness denied such suggestions. The testimony of
MW-1 however clearly admits that no one was appointed as the Enquiry Officer to hold enquiry in respect of charge
levelled against the delinquent. The witness has categorically stated that they have no information if the charge of
sexual harassment was proved against the CEO or that he was demoted from the post of CEO on the recommendation
of POSH committee. The management witness denied the suggestion that Siuli Chatterjee was terminated from her
service illegally to satisfy K. Chandrasekar, CEO and denied that she is entitled to be reinstated in the service.

18. The moot question for consideration by this Tribunal is whether the action of the management of SRBWIPL in
terminating the service of Siuli Chatterjee by letter dated 09.11.2020 is legal and justified. If not, to what relief she is
entitled to.

19. Mr. Debashis Mondal, learned advocate for the dismissed employee advancing his argument submitted that
Siuli Chatterjee was a contractual employee who was appointed as an Assistant Executive by letter dated 09.06.2020,
produced as Exhibit W-1. Initially the period of her employment was for three months as per the terms and conditions
laid down in the letter of appointment issued by the competent authority. The condition of service also provided that
the contractual period of service could be terminated or renewed further as may be decided by the CEO of the
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company. Learned advocate referred to a letter dated 07.09.2020 issued by the CEO, whereby after completion of
three months of probation period the management of SRBWIPL appointed her as Executive-Secretary to CEO on
contractual basis from 11.09.2020 to 28.02.2022 and she was required to fill up her Performance Appraisal Form by
28™ February of every year and put up the same before the competent authority. In case of poor performance, the
management of the employer company reserved the right to terminate her service prior to completion of the tenure.
Learned advocate referring to the evidence of Siuli Chatterjee (WW-1) argued that while being posted as Executive-
Secretary to CEO from 11.09.2020, during a period of one month, she was accosted and subjected to sexual
harassment by K. Chandrasekar, CEO but she could not raise any complaint before the company under the
apprehension of losing her job. The witness in her affidavit-in-chief stated that she was under immense pressure of
termination from service by the CEO for not satisfying his wishes. She experienced physical and mental torture and
sexual harassment in the hands of CEO. On raising protest against the conduct of CEO towards her, she was degraded
from a higher post to lower post on concocted and baseless allegations. Serious allegations have been made by Siuli
Chatterjee in her affidavit-in-chief that the CEO tried to develop extramarital relationship with her but when the same
could not be fulfilled, Mr. Soumita Chatterjee, her husband who was working under a contractor at SRBWIPL was
terminated from his service. The CEO called Siuli Chatterjee to his residence on the pretext of learning Bengali
language from her and tried to make physical contact. It is argued that when object of the CEO was not fulfilled a
letter dated 05.10.2020 was issued by the General Manager (P&M) of the employer company (Exhibit W-5), at the
instance of the CEO, alleging violation of service rules due to her involvement in collection of Puja subscription by
misusing her position in the company. Learned advocate for the employee submitted that on receiving the letter Siuli
Chatterjee replied to the same, raising objection against the false allegation. She also sought for an explanation from
the Secretary of the Post Office Para Sarbojonin Durgapuja Committee, Kulti, as to why her name has been
incorporated in the Subscription Vouchers, though she was not a member of the committee. Learned advocate referred
to Exhibit W-6, the reply submitted by Siuli Chatterjee dated 06.10.2020, whereby she stated that she was not
engaged with any puja committee nor did she collect any subscription and that the Post Office Para Sarbojonin
Durgapuja Committee, Kulti had incorporated her name in the subscription voucher, without any prior permission and
the same would be evident from the letters issued by Ms. Indrani Gupta, member of the committee and Secretary of
Post Office Para Sarbojonin Durgapuja Committee, Kulti that the name of Siuli Chatterjee was erroneously mentioned
due to some misunderstanding. It is submitted that even after such explanation submitted by her, the management of
the company at the instance of the CEO reduced her rank from E1 to NE4 accompanied by reduction of her pay and
posted her as Senior Assistant in the Quality Assurance Department by letter dated 14.10.2020 without any fault on
the part of the employee.

20. Mr. Mondal argued that the management of the employer company did not stop there but in a vindictive manner
issued a letter dated 07.10.2020 to Siuli Chatterjee, which has been marked as Annexure L to the affidavit-in-chief of
management witness, seeking an explanation as to why action would not be taken against her for violating safety rules
by not wearing safety shoes at the Shop floor. According to the lady employee, she submitted her explanation on
08.10.2020 stating that Safety Shoes of her size was not available in the Company Store as well as in the open marked
but the management did not consider her plea. The final blow was dealt by the management by issuing a letter dated
03.11.2020, disclosing that a disciplinary action was being taken against her for her unauthorized entry in the factory
premises without any valid Gate Pass. Learned advocate for the petitioner drew my notice to the letter dated
03.11.2020, produced as Exhibit W-7, which was issued by the Deputy General Manager, QA, stating therein that she
had entered into the factory premises on 02.11.2020 and signed her attendance in unauthorized manner and due to her
failure to submit a Police Verification Certificate in time she had to wait till the Deputy General Manager, QA
returned after attending an urgent meeting in Kolkata and thereafter process issuance of a valid Gate Pass. On an
allegation of entering the factory premises without a valid Gate Pass on 02.11.2020 Siuli Chatterjee was asked to
submit an explanation, in writing, within three days as to why disciplinary action would not be taken against her for
violating the security rules. Learned advocate argued that an employee of the company whose service validity had
been extended till 28.02.2022 could not be debarred from entering into the premises of the factory for discharging her
duty. It is only with a convoluted motive and to harass her, the management of the employer company raised a non-
issue that she had entered into the factory premises on 02.11.2020 to sign her attendance without having a valid Gate
Pass. It is vehemently contended that the employer company did not consider the explanation submitted by Siuli
Chatterjee on 03.11.2020 through email to the CEO and the General Manager as to why she entered into the office of
the factory without any valid Gate Pass, and without providing her any opportunity to reply to the Charge has
arbitrarily, whimsically and in an illegal manner terminated her from her service by issuing a termination letter dated
09.11.2020 (Exhibit W-8) without having conducted any Departmental Enquiry in accordance with the service rules
applicable to the employer company and employees. Learned advocate strenuously argued that the charge levelled
against the employee by letter dated 03.11.2020 without issuance of any formal Charge Sheet or appointment of an
Enquiry Officer or holding of enquiry proceeding or establishing the charge by examining management representative
in support of the charge or affording reasonable opportunity to the charged employee of hearing and without issuance
of any 2™ Show Cause Notice, issued the order of dismissal by an office who is not the competent authority. It is
argued that the order of dismissal is arbitrary and illegal and the same requires to be set aside. Learned advocate in
support of his argument placed reliance on a decision of the Hon’ble Supreme Court of India in the case of Union of
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India and Others vs Mohd. Ramzan Khan [AIR (1991) SC 471], wherein the Hon’ble Supreme Court of India
mandated that a 2™ Show Cause Notice along with Enquiry Proceeding and Findings of the Enquiry Officer should be
served upon the delinquent for representing his case before the final decision is taken.

21. Mr. Ayan Ranjan Mukherjee, learned advocate for the management of the company took me through the
evidence of management witness and argued that the allegation levelled by Siuli Chatterjee against K. Chandrasekar,
CEO of the employer company is unfounded as she never lodged any complaint before any authority of the employer
company nor before the police, in respect of her alleged sexual harassment by the CEO. It is only after the order of
dismissal was passed on 09.11.2020 she has come out with a story to escape the rigour of the punishment and to seek
reprieve from the order of termination. Learned advocate fairly admitted that no formal charge was framed against the
employee nor any Enquiry Officer was appointed. It is also admitted that no enquiry proceeding was held and the
management did not issue any 2™ Show Cause Notice before issuance of the order of dismissal. Learned advocate
referred to a Note Sheet initiated by the Deputy General Manager, QA (Exhibit M-3) dated 19.11.2020 stating that the
“proceeding of the charges against Mrs. Siuli Chatterjee is forwarded for taking appropriate decision” by the
competent authority. It is argued that the CEO has approved the termination of Siuli Chatterjee on security and safety
reasons. According to the learned advocate for the management the delinquent in paragraph 11 of her affidavit-in-
chief has admitted that she had entered into the office of the factory without any valid Gate Pass, thereby nothing
remains to be proved against her and the order of termination from service is just and appropriate and there is no
reason for interfering with the same.

22. Considered the arguments advanced by the learned advocates of both parties in the light of evidence and
materials on record. There is no dispute that Siuli Chatterjee was appointed as an Assistant Executive at SRBWIPL by
the competent authority w.e.f. 11.06.2020 on a contractual basis, initially for a period of three months at a monthly
emolument of Rs. 15,000/- (Rupees fifteen thousand only). Exhibit W-4 reveals that after completion of three months,
the period of her service was extended up to 28.02.2022 on contractual basis and she was designated as Executive-
Secretary to CEO and her gross monthly salary was Rs. 20,425/- (Rupees twenty thousand four hundred and twenty-
five only). The said document established the employer-employee relationship between Siuli Chatterjee and
SRBWIPL.

23. The crux of the issued in this case is that within a span of five months of service a charge was levelled against
the employee by issuing letter dated 03.11.2020 (Exhibit W-7 / M-1) that a disciplinary action had been drawn up
against her for entering the factory premises on 02.11.2020 without any valid Gate Pass and permission of higher
authority. In the letter dated 03.11.2020 (Exhibit M-1) she was asked to submit her explanation, in writing, within
three days, as to why disciplinary action would not be taken against her for violating security rules of the employer
company. It is true that no copy of email or any reply to the notice has been filed on behalf of Siuli Chatterjee at the
time of adjudication of this Industrial Dispute. In the written statement and affidavit-in-chief she has stated that on
03.11.2020 she had sent an email to the CEO and the General Manager, submitting her explanation as to why she
entered into the office of the factory without any valid Gate Pass. This statement has not been controverted in the
course of cross-examination of Siuli Chatterjee (WW-1). It is an admitted fact and also transpires from the evidence
of the management witness that no enquiry proceeding was held. Mr. Sushanta Bhattacharya, General Manager (IC)
(MW-1) of SRBWIPL in his cross-examination stated that no one was appointed as Enquiry Officer to hold enquiry in
respect of the charge levelled against the employee. However, he has denied that Siuli Chatterjee was dismissed in an
illegal manner without holding any enquiry proceeding against her. The materials on record is rife to suggest that no
formal Charge Sheet was issued against the delinquent employee. The allegation made in letter dated 03.11.2020
disclosed the intention of the management to initiate a disciplinary action against the concerned employee for her
unauthorized entry in the factory premises on 02.11.2020. The letter does not disclose the relevant provisions of
Service and Conduct Rule, 2019 of SRBWIPL, applicable to the contractual employees working in the establishment.
The letter dated 03.11.2020 does not disclose for a while as to whether the said charge was brought against Siuli
Chatterjee with the approval of the competent authority of the company. If the contents of the allegation in the letter is
considered, it would appear that the management of the company having extended the period of employment of Siuli
Chatterjee up to 28.02.2022 was bent upon to stop the employee from entering the premises of the factory to attend
her work. If the employee failed to enter the premises to attend her duty, the management conversely could have
charged her for her unauthorized absence and would treated her in the same manner. The management is duty bound
to provide a valid Gate Pass to approved employees in time. Management failing such responsibility cannot blame
their employees for entering the place of work. It is an axiomatic truth that a person having a valid appointment in an
establishment has an implied licence to enter the premises and the employee cannot be treated as a trespasser.
Issuance of a Gate pass is only an arrangement made for enabling the employee to enter the premises. The
management therefore, did not act in a bona fide manner by not issuing a Gate pass to the employee after appointing
her for employment. It is established from the materials on record and from their own admission that the management
did not hold any enquiry proceeding before the issuance of the letter of termination dated 09.11.2020 by Mr. U.
Mukherjee, General Manager (P&M), without stating as to what constituted the charge framed by the Deputy General
Manager, QA. It is not the case of the management that the Deputy General Manager, QA who issued the letter dated
03.11.2020, containing the purported charge had himself acted as the Enquiry Officer. It is crystal clear that the
management issued the letter of dismissal without holding the enquiry proceeding whatsoever. It is obvious that
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no copy of Enquiry Proceeding or Report was served upon the charged employee before taking the final decision. On
this point the law has been clearly laid down by the Hon’ble Supreme Court of India in the case of Union of India
and Others vs Mohd. Ramzan Khan [AIR (1991) SUILI CHATTERJEE 471], as follows:

“ When the Inquiry Officer is not the Disciplinary Authority, the delinquent employee has a right to receive
a copy of the inquiry officer’s report before the Disciplinary Authority arrives at its conclusion with regard
to the charges levelled against him. A denial of the inquiry officer’s report before the Disciplinary
Authority takes its decision on the charges, is denial of opportunity to the employee to prove his innocence
and is a breach of principles of natural justice.”

From the facts and circumstances of this case I find and hold that no enquiry was held before dismissing Siuli
Chatterjee form her service. Such act is arbitrary and violative of the principles of natural justice. It is a settled law
that in a disciplinary action or regular trial, the burden of proof to establish the charge is upon the management of the
employer and not on the accused. The burden must be discharged by proper evidence adduced by the representative of
employer. In the instant case the management did not appoint any Enquiry Officer, no Notice of enquiry was issued
to the employee, no evidence was led against the charge employee and the concerned employee was not given the
opportunity to lead any evidence in support of her defence. I find there is a gross violation of the principles of natural
justice and the management has acted in an arbitrary and unlawful manner by issuing letter of termination on
09.11.2020, which is found not sustainable under the facts and circumstances and law of natural justice.

24. It would be apposite to consider the reason why the management went ahead to take an abrupt decision of
terminating a lawfully appointed employee without establishing the charge against her. The rival contention of the
charged employee is that after she was posted as an Executive-Secretary to CEO from 07.09.2020 she was subjected
to sexual harassment by Mr. K. Chandrasekar, CEO, who strove to develop extramarital relationship with her and
created pressure upon her psychologically and also threaten to terminate her from service if she disclosed the same to
others. Out of fear of losing her job she did not lodge any complaint, but ultimately Siuli Chatterjee raised a complain
dated 31.12.2020 addressed to the Managing Director, SRBWIPL. It is gathered from her evidence that an enquiry
proceeding was held by the Chairperson and Members of the PoOSH Committee and the report in eight pages has been
filed before the Tribunal as Exhibit W-3. It transpires from the Enquiry Report (Exhibit W-3) that K. Chandrasekar,
CEO (respondent) had indulged in act of sexual harassment at workplace and thereby violated Rule 19.1 of RITES
(CDA Rules), 1980 and there were administrative lapses at various stages in the official dealings done by the
respondent. In their report the committee also observe that the charges of Mental Harassment of the complainant in
various forms and on various occasion was very clear. The committee recommended taking strict action against the
respondent for his misconduct of sexual harassment, in accordance of Rule 19.1 of RITES (CDA Rules), 1980 by
imposing minor penalty on the respondent and to pay monetary compensation, equivalent to six months’ salary to the
complainant.

25. Having considered the facts and circumstances discussed above I find and hold that the order issued by the
General Manager (P&M), in his letter dated 09.11.2020, terminating the service of Siuli Chatterjee on and from
09.11.2020 is not sustainable under the law and the same is hereby set aside. The management witness has not been
able to produce the Rules governing the condition of employment of the contractual employees and whether they are
to continue in service until they attend their age of superannuation. In such view of the matter, without any adverse
findings against the concerned employee she is entitled to continue in service even though the period of service was
up to 28.02.2022 as per Exhibit W-4. Since there has been no worthwhile reason for termination of service of Siuli
Chatterjee, the management of SRBWIPL is directed to reinstate her in service within one month from the date of
communication of this Award in the same post which she was occupying prior to her termination, on usual terms and
conditions of service appliable to all other employees similarly placed. The period of her absence shall be treated as
dies non. The aggrieved employee has been deprived of her earning and livelihood in a wrongful manner and as she
had fallen a prey to the administrative hierarchy of the company. In my considered view this is a fit case to allow her
full back wages and continuity in service. the Industrial Dispute is accordingly allowed on contest against the
management of SRBWIPL.

Hence,
ORDERED

that the Industrial Dispute is allowed against the management of SRBWIPL on contest. The management of the
employer company is directed to reinstate Siuli Chatterjee in her service within one month from the date of
communication of the Award and pay her full back wages from 09.11.2020 till the date of her reinstatement. The
Period of her absence shall be treated as dies non. Let an award be drawn up in light of my above findings. Let copies
of the Award in duplicate be sent to the Ministry of Labour and Employment, Government of India, New Delhi for
information and Notification.

ANANDA KUMAR MUKHERIJEE, Presiding Officer
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New Delhi, the 27th September, 2024

S.0. 1880.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 18/2022) of the Central Government Industrial Tribunal
cum Labour Court, Kolkata as shown in the Annexure, in the Industrial dispute between the employers in relation
to M/s Indian Oil Corporation Limited; M/s Prakash Enterprise and Indian Oil Theka Shramik Union which
was received along with soft copy of the award by the Central Government on 27.09.2024.

[F. No. L-30011/03/2022-IR(M)]
DILIP KUMAR, Under Secy.

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL AT KOLKATA
Present : Justice K. D. Bhutia
REF NO. 18 OF 2022
Parties : Employers in relation to the management of
M/s. Indian Qil Corporation Ltd.,
And
M/s. Prakash Enterprise
Versus
The Indian Oil Thika Shramik Union

Appearance :
On behalf of M/s. Indian Oil Corporation Ltd : Mr. Sushil Karmakar, Ld. Advocate
On behalf of M/s. Prakash Enterprise : Absent
On behalf of the Workmen : Mr. Suvadip Bhattacharjee, Ld. Advocate.

17" September, 2024
AWARD

By order Noi.,L-30011/03/2022-IR(M) dated 17-02-2022, the Central Government, Ministry of Labour, has
referred the following issue for adjudication by this Tribunal :-

“Whether the termination of services of Sri Arup Sardar and six others (list enclosed), engaged by M/s. Prakash
Enterprise engaged in the establishment Chittaranjan Depot under the management of IOCL on the direction of the
principal employer to close the depot without complying with the provision of section 25 —F of I.D. Act is legal
and/or justified? If not, what relief the workmen are entitled to?”

Ld. Counsel for the management of M/s. Indian Oil Corpn. Ltd. is present. The union is also represented by its
Ld. Counsel.

None appears from the side of contractor employer M/s. Prakash Enterprise.
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The union files an affidavit sworn by Mr. Achyut Kumar Chakraborty, Vice President of the union stating that
another Reference Case no. 09/2022 between the same parties is pending and as such he wants to withdraw the
present reference case. Copy duly served and let it be taken on record.

The petition is taken up for hearing. Ld. Counsel for management submits the affidavit filed this day does not
contain any whisper that issue involved in reference case n0.09/2022 is similar to the issue involved in the present
reference. However, he submits that he has no objection if the present reference is disposed of by passing a ‘no
dispute award’.

The record of reference case n0.09/2022 is called for and from where it appears the parties to dispute are same
i.e. management of M/s. Indian Oil Corpn. Ltd. as principal employer, M/s. Prakash Enterprise as contractor employer
and the General Secretary, Indian Oil Thika Shramik Union. The issue involved in the said case read as follows:-

“Whether the retrenchment of Sri Arup Sardar and six others (list enclosed), engaged at Chittaranjan Depot of
IOCL through contractor M/s. Prakash Enterprise, on closure of said Depot without complying with the provision of
section 25 —F of I.D. Act is legal and justified? If not, what relief the workmen are entitled to?’

In the present reference the issue read as follows :-

“Whether the termination of services of Sri Arup Sardar and six others (list enclosed), engaged by M/s. Prakash
Enterprise engaged in the establishment Chittaranjan Depot under the management of IOCL on the direction of the
principal employer to close the depot without complying with the provision of section 25 —F of I.D. Act is legal
and/or justified? If not, what relief the workmen are entitled to?’

Thus, it appears issues involved in both the references are same and parties are also same. Accordingly, the
prayer of the union for withdrawal of the case by passing a ‘no dispute award’ is hereby allowed.

The Reference Case no. 18/2022 is hereby disposed of by passing a ‘no dispute award’.
Justice K. D. BHUTIA, Presiding Officer

% feeety, 27 foawae, 2024

T3, 1881.—sf=rfe fEare stferf=ae (1947 &1 14) #F a7 17 F Aqa0T H, Feald GFhN
A9 7, 3% afae; R9w dtga s fies F yduds & gag st o off 7me o9 e F
= aqag # Ffde F= a@R S Jfgswor @ a0 e, qeaaeay, a=9e ((Rew .-
72/2018) &1 ST T srqerasd § R@MET T g, THIAT FIAT § ST Heald G il T FIAT 6 qreF
27.09.2024 ¥ 9TH g3 T |

[, . T-30012/20/2018-TEAT(TH)]
et F9T, saw af=a

New Delhi, the 27th September, 2024

S.0. 1881.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 72/2018) of the Central Government Industrial Tribunal
cum Labour Court, Bhubaneswar as shown in the Annexure, in the Industrial dispute between the employers in
relation to M/s U. Tech Services; Indian Qil Corporation Limited and Shri Manas Ranjan Sagadia which was
received along with soft copy of the award by the Central Government on 27.09.2024.

[F. No. L-30012/20/2018-IR(M)]
DILIP KUMAR, Under Secy.

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT BHUBANESWAR
Present:
Sri Dinesh Kumar Singh,

Presiding Officer, C.G.I.T.-cum-Labour Court,
Bhubaneswar.
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INDUSTRIAL DISPUTE CASE NO. 72/2018
Date of Passing Order — 23" August, 2024

Between :-

1. M/s. U. Tech Service,
C-19, Lingaraj Vihar, Pokhariput,
Bhubaneswar (Odisha) — 751 020

2. The Engineer-in-Chief (A & W),
Medical Transit Camp, Paradip Refinery,
Indian Oil Corporation Ltd., Swayang Tower,

Plot No. M-73, Unit-4, Madhusudhan Nagar,
Bhubaneswar (Orissa).

1* Party-Managements.

(And)
Shri Manas Ranjan Sagadia,
S/o. Shri Sarbeswar Sagadia,
At. Rusipada, Post — Baniasahi
District — Puri, Odisha.
2" Party-Workman.
Appearances:
None. For the 1* Party-Managements.
None. For the 2™ Party-Workman.
ORDER

In the present case, a reference was received from the Section Officer to the Government of India, Ministry of
Labour & Employment, New Delhi vide order No. L-30012/20/2018 — IR(M), dated 26.11.2018 under clause (d) of
sub-section (1) and sub-section (2A) of Section 10 of the Industrial Disputes Act, 1947 for adjudication of a dispute,
under the following schedule: -

“Whether the removal from service of Shri Manas Ranjan Sagadia, Room boy w.e.f. 30.06.2017 by
M/s. Utech Service, a contractor under IOCL, Paradip Refinery, Bhubaneswaris legal and/or
justified? If not, what relief the workman is entitled to?”

2. In the reference order, the Under Secretary to Government of India, Ministry of Labour & Employment, New
Delhi commanded the parties raising the dispute to file statement of claim, complete with relevant documents, list of
reliance and witnesses with this Tribunal within 15 days of receipt of the reference order and to forward a copy of
such statement of claim to each one of the opposite parties involved in the dispute.

3. Despite directions so given, no statement of claim is received from the 2™ party-Workman.

4. On receipt of the above reference, notice was sent to the 2™ Party-Workman on 05.02.2019 and on dated
05.09.2023 for appearance and for filing of statement of claim. Neither the postal article sent to the 2™ Party-
Workman, referred to above, was received back nor was it observed by the Tribunal that postal services remained
unserved in the period, referred to above. Therefore, every presumption lies in favour of the fact that the above
notices were served upon the 2™ Party-Workman. Despite service of the notice, the 2™ Party-Workman opted to
abstain away from the proceedings. No claim statement was filed on its behalf. Thus, it is clear that the 2" Party-
Workman is not interested in adjudication of the reference on merits.

5. Since the 2™ Party-Workman has neither filed statement of claim nor has led any evidence so as to prove its
cause against the Managements, it is presumed that there is no claim of workman against the Managements.

6.  Inview of such, no claim Order is passed by this Tribunal.

7. Let this order be sent to the appropriate Government, as required under Section 17 of the Industrial Disputes
Act, 1947, for publication.

Dictated & Corrected by me.
DINESH KUMAR SINGH, Presiding Officer
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New Delhi, the 27th September, 2024

S.0. 1882.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 73/2018) of the Central Government Industrial Tribunal
cum Labour Court, Bhubaneswar as shown in the Annexure, in the Industrial dispute between the employers in
relation to M/s U. Tech Services; Indian Oil Corporation Limited and Shri Rabindra Kumar Swain which was
received along with soft copy of the award by the Central Government on 27.09.2024.

[F. No. L-30012/18/2018-IR(M)]
DILIP KUMAR, Under Secy.

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT BHUBANESWAR

Present:
Sri Dinesh Kumar Singh,
Presiding Officer, C.G.I.T.-cum-Labour Court,
Bhubaneswar.
INDUSTRIAL DISPUTE CASE NO. 73/2018
Date of Passing Order — 23" August, 2024
Between :-

1.  M/s. U. Tech Service,
C-19, Lingaraj Vihar, Pokhariput,
Bhubaneswar (Odisha) — 751 020

2. The Engineer-in-Chief (A & W),
Medical Transit Camp, Paradip Refinery,
Indian Oil Corporation Ltd., Swayang Tower,
Plot No. M-73, Unit-4, Madhusudhan Nagar,
Bhubaneswar (Orissa).

1* Party-Managements.

(And)
Shri, Rabindra Kumar Swain,
At. Chitalpur, Post — Mukundadaspur,
Via — Pipili, District — Puri, Odisha.
2" Party-Workman.
Appearances:
None. For the 1% Party-Managements.

None. For the 2™ Party-Workman.
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ORDER

In the present case, a reference was received from the Section Officer to the Government of India, Ministry of
Labour & Employment, New Delhi vide order No. L-30012/18/2018 — IR(M), dated 26.11.2018 under clause (d) of
sub-section (1) and sub-section (2A) of Section 10 of the Industrial Disputes Act, 1947 for adjudication of a dispute,
under the following schedule:-

“Whether removal from service of Shri Rabindra Kumar Swain, House Keeping boy w.e.f. 30.06.2017 by
M/s. Utech Service, a contractor under IOCL, Paradip Refinery, Bhubaneswar is legal and/or justified?
If not, what relief the workman is entitled to?”

2. In the reference order, the Under Secretary to Government of India, Ministry of Labour & Employment,
New Delhi commanded the parties raising the dispute to  file statement of claim, complete with relevant documents,
list of reliance and witnesses with this Tribunal within 15 days of receipt of the reference order and to forward a copy
of such statement of claim to each one of the opposite parties involved in the dispute.

3. Despite directions so given, no statement of claim is received from the 2™ party-Workman.

4. On receipt of the above reference, notice was sent to the 2™ Party-Workman on 05.02.2019 and on dated
05.09.2023 for appearance and for filing of statement of claim. Neither the postal article sent to the 2™ Party-
Workman, referred to above, was received back nor was it observed by the Tribunal that postal services remained
unserved in the period, referred to above. Therefore, every presumption lies in favour of the fact that the above
notices were served upon the 2™ Party-Workman. Despite service of the notice, the 2™ Party-Workman opted to
abstain away from the proceedings. No claim statement was filed on its behalf. Thus, it is clear that the 2™ Party-
Workman is not interested in adjudication of the reference on merits.

5. Since the 2™ Party-Workman has neither filed statement of claim nor has led any evidence so as to prove its
cause against the Managements, it is presumed that there is no claim of workman against the Managements.

6.  Inview of such, no claim Order is passed by this Tribunal.

7. Let this order be sent to the appropriate Government, as required under Section 17 of the Industrial Disputes
Act, 1947, for publication.

Dictated & Corrected by me.
DINESH KUMAR SINGH, Presiding Officer

T2 foeety, 27 fMawae, 2024

T3, 1883.—f=rfie fAare stferf=a (1947 &1 14) #F &7 17 F AqET H, Feald GFN
Y ¥, & qide; RAT siigs e [iffes % vaads % dag et i ot o 95 aaa F 9=
aqag # [Afde I e sien s it & s =, gasas, 9=91e (e 9. 74/2018) =i
ST o oo | ST T, TERIAT FAT § S bR (F 9T dl g% Hidl & 919 27.09.2024 Fr
STH o T |

[T, 5. Te1-30012/19/2018-rE=A(TH)]
ety 9T, sraw af=a

New Delhi, the 27th September, 2024

S.0. 1883.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 74/2018) of the Central Government Industrial Tribunal
cum Labour Court, Bhubaneswar as shown in the Annexure, in the Industrial dispute between the employers in
relation to M/s U. Tech Services; Indian Oil Corporation Limited and Shri Rama Chandra Baral which was
received along with soft copy of the award by the Central Government on 27.09.2024.

[F. No. L-30012/19/2018-IR(M)]
DILIP KUMAR, Under Secy.
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ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT BHUBANESWAR

Present:
Sri Dinesh Kumar Singh,
Presiding Officer, C.G.I.T.-cum-Labour Court,
Bhubaneswar.
INDUSTRIAL DISPUTE CASE NO. 74/2018
Date of Passing Order — 23" August, 2024
Between :-

1. M/s. U. Tech Service,
C-19, Lingaraj Vihar, Pokhariput,
Bhubaneswar (Odisha) — 751 020

2. The Engineer-in-Chief (A & W),
Medical Transit Camp, Paradip Refinery,
Indian Oil Corporation Ltd., Swayang Tower,
Plot No. M-73, Unit-4, Madhusudhan Nagar,
Bhubaneswar (Orissa).

1* Party-Managements.

(And)
Shri Rama Chandra Baral,
S/o. Shri, Kailash Chandra Baral,
At. Barimunda, Post — BadaNinigaron,
District — Puri, Odisha.
2" Party-Workman.
Appearances:
None. For the 1* Party-Managements.
None. For the 2™ Party-Workman.
ORDER

In the present case, a reference was received from the Section Officer to the Government of India, Ministry of
Labour & Employment, New Delhi vide order No. L-30012/19/2018 — IR(M), dated 26.11.2018 under clause (d) of
sub-section (1) and sub-section (2A) of Section 10 of the Industrial Disputes Act, 1947 for adjudication of a dispute,
under the following schedule:-

“Whether removal from service of Shri Rama Chandra Baral, Waiter w.e.f. 30.06.2017 by M/s. Utech
Service, a contractor under IOCL, Paradip Refinery, Bhubaneswar is legal and/or justified? If not, what
relief the workman is entitled to?”

2. In the reference order, the Under Secretary to Government of India, Ministry of Labour & Employment, New
Delhi commanded the parties raising the dispute to file statement of claim, complete with relevant documents, list of
reliance and witnesses with this Tribunal within 15 days of receipt of the reference order and to forward a copy of
such statement of claim to each one of the opposite parties involved in the dispute.

3. Despite directions so given, no statement of claim is received from the 2™ party-Workman.

4. On receipt of the above reference, notice was sent to the 2" Party-Workman on 05.02.2019 and on dated
05.09.2023 for appearance and for filing of statement of claim. Neither the postal article sent to the 2™ Party-
Workman, referred to above, was received back nor was it observed by the Tribunal that postal services remained
unserved in the period, referred to above. Therefore, every presumption lies in favour of the fact that the above
notices were served upon the 2™ Party-Workman. Despite service of the notice, the 2™ Party-Workman opted to
abstain away from the proceedings. No claim statement was filed on its behalf. Thus, it is clear that the 2" Party-
Workman is not interested in adjudication of the reference on merits.

5. Since the 2™ Party-Workman has neither filed statement of claim nor has led any evidence so as to prove its
cause against the Managements, it is presumed that there is no claim of workman against the Managements.

6.  In view of such, no claim Order is passed by this Tribunal.
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7. Let this order be sent to the appropriate Government, as required under Section 17 of the Industrial Disputes
Act, 1947, for publication.

Dictated & Corrected by me.
DINESH KUMAR SINGH, Presiding Officer

T faeel, 27 Mawaw, 2024

T3, 1884, —3=ART AaTg Ata=aa (1947 &1 14) &t o=T 17 F AT |, Feald GLHT
HETIE®, Rgea™ waiEitead [Mifiee, SR, gaUATR, & Taeds & da5 Harsl o ot F. 76,
FAAR, & a9 ey #§ [ FT awEwr st Afawor- 9g-9% =aed- gadas g (@
T 55/2009) FT 6T 3 Tqeraes | @ T3 8, TRTAd FdT 8 S sl T Tt FT q1% HIGT o6 q7
27/09/2024 ¥ 9TH g3 T |

[T, &. T - 42025-07-2024-172-354% (317)]
et A, sraw af=a

New Delhi, the 27th September, 2024

S.0. 1884.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. ID. No. 55/2009) of the Central Government Industrial Tribunal
cum Labour Court— Hyderabad as shown in the Annexure, in the Industrial dispute between the employers in
relation to The General Manager, Hindustan Aeronautics Limited, Balanagr, Hyderabad, and Shri K.

Narender, Worker, which was received along with soft copy of the award by the Central Government on
27/09/2024.

[F. No. L-42025-07-2024-172-1R (DU)]
DILIP KUMAR, Under Secy.
ANNEXURE

IN THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT AT
HYDERABAD

Present: -

Sri Irfan Qamar
Presiding Officer

Dated the 31% day of July, 2024
INDUSTRIAL DISPUTE L.C.No.55/2009

Between:

Sri K. Narender,

S/o K. Brahmaiah,

H.No.6-113,

Raju Colony, Near Gandhi Statue,
Balanagar, Hyderabad.

......Petitioner
AND
General Manager,
M/s. Hindustan Aeronautics Limited,
Hyderabad Division (Avionies),
Balanagar, Hyderabad.
....Respondent

Appearances:
For the Petitioner : M/s. B.G. Ravindra Reddy, P. Srinivasulu & Y. Ranjeeth Reddy, Advocates
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For the Respondent: M/s. K. Srinivasa Murthy & V. Uma Devi, Advocates
AWARD

Sri K. Narender, who worked as Office Boy (who will be referred to as the workman) has filed this petition
under Sec. 2A(2) of the Industrial Disputes Act, 1947 against the Respondents M/s. Hindustan Aeronautics Limited
seeking for reinstatement into service duly granting all the consequential benefits such as continuity of service, back
wages and all other attendant benefits etc., and such other reliefs as this court may deems fit.

2. The brief facts as averred in the claim statement filed by the Petitioner are as follows:-

It is submitted that the Petitioner was appointed as office boy on casual basis on 5.4.2004 in the Customers Service
Department of the Respondent company. He worked continuously up to 24.5.2008 and he was terminated from
service with effect from 25.5.2008 without issuing any written order or assigning any reason. It is submitted that the
petitioner has tried to approach the Respondent but in vain. Then the Petitioner sent Representation dated 17.4.2009
under Registered Post acknowledgement due. Though the said representation was served on 20.4.2009 in the
Respondent company, there was no reply from the Respondent. It is submitted that as there was no reply from the
respondent, Petitioner is constrained to approach this Court. Petitioner’s termination is illegal, arbitrary, unjustified
and in violation of section 25 F,G & H of the Industrial Disputes Act and also in violation of Section 25 N of the ID
Act, as the Petitioner was not given one month notice, or notice pay and no retrenchment compensation was paid to
him. It is submitted that the Petitioner is unemployed and he is unable to secure any alternative employment inspite of
his best efforts. His last drawn salary was Rs.3200/- per month. Hence, Petitioner prays for reinstatement into
service with back pages and all other attendant benefits.

3. Respondent filed counter denying the averments of the Petitioner as under:-

The Respondent filed counter denying the averments of the petition with the

It is submitted that Petitioner was never in the employment of the Respondent company. None of the provisions under
the sections of ID Act are applicable to the case of the Petitioner as he was neither directly employed by the
Respondent company nor he was retrenched by the Respondent company. It is submitted that the Petitioner was
engaged by a contractor Sri A. Maisaiah and the Petitioner was deployed by Sri A. Maisaiah, Contractor in the
contractual work awarded to him. The said contractor was an independent employer carrying out the jobs awarded
under the contract and upon the termination of the said contract he was not given any further contract. The Petitioner
must seek remedy against the said contractor who has employed him for a limited period of time under the Contract
Labour (R&A) Act, 1970. 1t is submitted that the Respondent does not have any service particulars of the Petitioner
and other details relating to his deployment by the said contractor in any other jobs. The Petitioner was never
employed by the Respondent company either as a casual or in any other capacity. But he was working under Sri A.
Maisaiah, Contractor during the period of contract awarded to him and after expiration of the said contract, there was
no relationship whatsoever between the Petitioner and the Respondent. Hence, prayed to dismiss the claim petition.

4. On the basis of rival pleadings of both the parties following issues arise for determination in the present
matter:-

L Whether there exists relationship of employer and employee between the parties?
II.  Whether the services of the workman has been terminated illegally or unjustifiably by the management?

III. To what relief if any, the Petitioner is entitled for?

Findings:-

5. Inorder to discharge the onus and prove the fact of relationship of employer and employee between the parties,
the workmen has examined himself as WW1 and filed his evidence by way of affidavit wherein he has reiterated the
plea taken in the petition. He has also filed documents in evidence, Ex.W1 is the representation and Ex.W2 is the
attendance certificate of the Workman.

6. In rebuttal, Respondent management filed the chief affidavit of the Witness MWland in documentary
evidence, he has filed the four documents. Ex.M1 is the notice to Sri A. Maisaiah regarding award of job contract
dated 27.7.2006, Ex.M2 is the tender notice dated 16.4.2006, Ex.M3 is agreement between Sri A. Maisaiah and HAL
dated 28.8.2006 and Ex.M4 is the extension of job contract to Sri A. Maisaiah dated 29.12.2008.

7.  Heard the argument of Learned Counsels for parties and the Petitioner has also filed written submissions.

8. Point No.I:-Onus to prove the relationship of employer and employee between the parties rests upon the
shoulder of the Workman. It is settled law that, “ burden of proving the employer and employee relationship
primarily rests upon the person who asserts its existence. In a situation where a person asserts to be an employee of
the management, of which the management denied, the primary onus rests upon the person so asserting to give
positive evidence in his favour. The initial burden of proof to discharge rests upon the Workman”.
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In the case of Automobile Association Upper India vs. P.O., Labour Court and another reported in 130(2006)
DLT 160, Hon’ble High Court of Delhi have held,

“ Engagement and appointment of the Workman in service can be established either by direct evidence
like existence and production of appointment letter or written agreement, or by circumstantial evidence of
incidental or ancillary records in nature of attendance register, salary register, leave records, deposit of
PF contribution, ESI, etc., or even by examination of Co-worker who may depose before the court that the
Workman was working with the management.”

Further, Honourable Supreme Court of India in the case of Workman of Nilgiri Coop. Mkt. Society Ltd. vs
State of Tamil Nadu reported in AIR 2004 SC 1639 held that,

“It is a well settled principle of law that the person who is set up a plea of existence of relationship of
employer and employee, the burden would be upon him.”

Further, in the case N.C. John vs Secretary Thodupuha Taluk Shop and Commercial Establishment Workers
Union and others., 1973 LAB.IC. 398, the Kerala High Court held,

“The burden of proof being on the Workman Jai Prakash of 21 to establish the employer employee
relationship an adverse inference cannot be drawn against the employer that if he were to produce books of
accounts they would have proved employer employee relationship.”

In the case of Kanpur Electricity Supply Co. Ltd., vs Shamim Mirza, 2009/1 SCC 20, the Hon'ble Supreme
Court held,

“It Is trite that the burden to prove that a claimant was in the employment of a particular management,
primarily lies on the person who claims to be so, but the degree of proof, so required varies from case to
case. It is neither feasible nor advisable to lay down an abstract rule to determine the employer -employee
relationship.”

Further, in the case of Baburam vs. Govt. of NCT of Delhi & Anr., 247(2018) Delhi Law Times 596, the High
Court of Delhi have held,

“It is well settled principle of law that the person, who sets up a plea of existence of relationship of
employer and employee, the burden would be upon him.”

9.  Thus, in view of the law laid down by the Hon'ble Supreme Court and High Courts and evidence produced by
the parties it is to be examined, whether claimant has established the employer and employee relationship between the
parties. As per claim statement the workman has claimed that he was appointed as an office boy on casual basis on
5.4.2004 in the Customer Service department of the Respondent company and he worked continuously up to
24.5.2008 and he was terminated from service with effect from 25.5.2008 without issuing any written order and
without assigning any reason. Further, workman claimed that his termination is in violation of Section 25 F, G &H
of Industrial Disputes Act and also in violation of Section 25N of the I.D. Act, 1947. Further, workman claimed that
he was not given one month notice or notice pay. In order to discharge his onus workman has examined himself as a
WW1 and in his chief affidavit he has reiterated the plea taken in the claim statement. Workman was cross examined
by the Respondent counsel, wherein he has deposed, “I have not applied for any post in the Respondent company, 1
have approached one Mr. Ganganna for the purpose of job, but I do not know how I came to know about the vacancy.
No appointment letter was issued to me by the Respondent’s office. No paper was issued to me containing the nature
of duties. No identity card was issued to me to enter into the premises of the Respondent’s company. [ was getting
payment on monthly basis. I was orally informed that I would be paid Rs.2000/- per month towards wages. I was
getting payment only on the days of my attendance in the office. No payslip was given to me in token of my payment. [
was not signing in any register, only the Respondents are taking my attendance. I was getting correct payment
towards my work. Payment was not made through bank. But it was given to me manually. No signature was obtained
from me towards proof of payment. About 20 workers, including me, were working under the respondent. I was not
covered under ESI scheme, so also EPF.” Thus, from the above statement of the witness WW1, it is clear that
Respondent never issued any appointment letter in his name and no pay slip was given to him by the Respondent
management. Further, WWI1 in his cross examination states, “I was engaged by one Mr. A. Maisaiah labour
contractor and through him, I was engaged. I used to get wages through Mr. A. Maisaiah, the contractor. It is true
that I was covered under EPF by Mr. A. Maisaiah, the contractor and accordingly returns under Section 3 and 64 of
the Act was filed by the contractor. It is also true to say that I was covered under ESI Act by the contractor and
registered under Form 7 of ESI Act was maintained by the contractor. It is true that contractor was terminated from
service by the Respondent’s company and accordingly we have to leave the work along with the contractor. 1t is true
that I was working under the contractor and not under the Respondent and there was no employer employee
relationship between the Respondent and ourselves.” Thus, from the above statement of the WW1, it is quite
manifest that the workman was not appointed directly by the Respondent and he was engaged by contractor Sri A.
Maisaiah on daily wages. Further, it is also established from the statement of WW1 that contractor was terminated
from service by Respondent Company and accordingly he has to leave the work along with contractor. Thus, it is
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unequivocally established that the workman herein was working in the Respondent Management through contractor
Sri A. Maisaiah and when contractor was terminated from service by Respondent Management automatically the
services of the workman was terminated as per terms of contract, thus there exists no employer employee relationship
between workman and Respondent.

10. The documentary evidence, photocopies of attendance sheets filed by the workman would not go to establish
that the workman was appointed by the Respondent directly for doing the work in his office. The workman has not
produced any documentary proof regarding his appointment by the management. The workman herein has utterly
failed to discharge the burden of proof regarding employer employee relationship between the parties by any cogent
and relevant evidence. Thus, the claimant failed to produce any proof of payment of salary, appointment letter
issued by the management and he did not produce also any order of termination issued by the Respondent. Thus,
workman failed to produce any documentary evidence to prove the relationship of employer and employee between
the workman and Respondent.

11.  On the other hand, Respondent in his counter has contended that Petitioner claimed that he was appointed on
casual basis as an office boy on 5.4.2004 and he has continuously worked upto the alleged termination of service on
24.5.2008 in the Customer Care Department of the Respondent company is false and denied. Further, Respondent has
denied that the workman was never worked in the employment of the Respondent company and therefore, provision
of Section 25 F of the ID Act is not applicable to the case of the Petitioner. Similarly, Section 25 F, G & H, describe
the procedure for retrenchment and reemployment of the workman and provision of Section 25 N of ID Act and it is
not applicable to the Petitioner’s case. Further, Respondent contended that Petitioner was engaged by the contractor
by name Mr. A. Maisaiah who is the contractor, who is a resident of Kukatpally, Hyderabad and the Petitioner was
deployed by Mr. A. Maisaiah, Contractor in the contractual work awarded to him. The said contractor was an
independent employer carrying out the jobs awarded under the contract and upon the termination of the said contract.
The contractor was not given any fresh contract. Further, it is contended that if the Petitioner wants to claim any relief
for the work rendered by him, under the above named contractor, he must seek remedy against the said contractor
who has employed him for a limited period of time. The Petitioner cannot therefore have any claim against the
Respondent company, much less reinstatement in service with back wages and other attendant benefits. Further, it is
contended that the Contract Labour ( R & A) Act, 1970 specifies the provisions with regard to the obtaining of a
licence by a contractor when he employs 20 or more workmen under a contract in any organization. It is for the
Petitioner to seek remedies, if any, under the Contract Labour (R&A) Act against the said contractor who was his
employer. The Respondent does not have the service particulars of the Petitioner and other details relating to his
deployment by the said contractor in any other jobs. Further, it is contended that Petitioner was never employed by
Respondent company either as a casual or in any other capacity and he was working under Mr. A. Maisaiah,
Contractor during the period of contract awarded to him and after expiration of the said contract, there was no
relationship whatsoever between the Petitioner and the Respondent. Further, the Respondent has also filed the
documentary evidence. The award of job contract dated 27.7.2006 in response to the tender for providing pantry and
other services in departments and supply of cleaning materials. This contract was for one year from 1.8.2006. Further,
the agreement dated 25.8.2006 has been filled by Respondent, which goes to show that in pursuance of the award of
job contract an agreement was entered between the contractor and the Respondent. “Clauses 2,3,4,5 & 6 of the
agreement clearly mention that company will have privity of contract with the contractor only and will not have any
connection with the workers engaged by the contractor and the contractor shall be responsible in respect of the
employment or non-employment of the work force engaged by him at his own level and the Company shall have no
role to play in the said matter.” In view of the condition mentioned in the agreement dated 25.8.2006 between the
Contractor and the Respondent, the Respondent has no privity of contract with the Petitioner regarding his employer
and employee relationship. However, WWI in his cross examination has admitted in so many words that he was
engaged by one Mr. A. Maisaiah, labour contractor, to work in Respondent office and with the termination of
contract of service of the contractor, he also left the employment.

12. Thus, in view of fore gone discussion and in the light of the evidence adduced by both the parties and the law
laid down by the Hon’ble Apex Court as discussed in the preceding paragraphs, I am of the considered view that
there exists no Employer and employee relationship between the workman and the Respondent management.

Thus, Point No.I is answered accordingly.

13. Point No.Il:- In view of the findings given at Point No.l, as there exists no Employer and employee
relationship between the Petitioner Workman and Respondent, therefore, the question of illegal termination from
service as claimed by Petitioner does not arises in the present matter and there is no question of contravention of any
provision of .D. Act, 1947 by the Respondent Management in terminating the service of Petitioner.

Thus, Point No.IT is answered accordingly.

14. Point No.III:- In view of the findings given, at Points No.I & II, the Petitioner is not entitled to any relief as
claimed by him and petition is liable to be dismissed.
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This Point is answered accordingly.
AWARD

In the result, it is held that the Petitioner Sri K. Narender is not entitled to any relief and as such, the petition is
liable to be dismissed. Therefore, the petition stands dismissed.

Award is passed accordingly. Transmit.

Dictated to Smt. P. Phani Gowri, Personal Assistant, transcribed by her and corrected by me on this the
31* day of July, 2024.

IRFAN QAMAR, Presiding Officer

Appendix of evidence

Witnesses examined for the Witnesses examined for the
Petitioner Respondent
WWI1: Sri K.Narender WW1: Sri Rani Raja Gopal

Documents marked for the Petitioner

Ex.WI: Photostat copy of representation to Respondent along with postal receipt and acknowledgement
dt. 17.4.2009
Ex.W2: Photostat copy of attendance sheets from 1.4.2004 to 31.1.2008

Documents marked for the Respondent

Ex.M1: Photostat copy of notice to A. Maisaiah reg. award of job contract dt.27.7.2006
Ex.M2: Photostat copy of tender notice dt. 16.4.2006

Ex.M3: Photostat copy of agreement between A. Maisaiah and HAL dt.28.8.2006
Ex.M4: Photostat copy of extension of job work contract to A. Maisaiah dt. 29.12.2008

IRFAN QAMAR, Presiding Officer

7% faeelt, 27 Mawaw, 2024

T3, 1885.—f=rfie fEaars sttt (1947 &1 14) #F &7 17 F A8 #, Feald GFhT
ARAE Sttaw a1 m % vaeas 5 gag st o o srefte emf & = sy # e =0
R AT ATAFOT T o7 A, AR, 991 (R 9. 81/2015) 1 ST & siqavs &
ST 3T 8, THRTTAT FIAT & ST Fex 1T GERTE I qIF FIAT 6 G127 27.09.2024 FT ITH g7 47 |

[T, #. TA-17012/16/2015-3rE=AZ(TH)]

=T A, @7 atea
New Delhi, the 27th September, 2024

S.0. 1885.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No. 81/2015) of the Central Government Industrial Tribunal
cum Labour Court, Jaipur as shown in the Annexure, in the Industrial dispute between the employers in relation to
Bhartiya Jeevan Bima Nigam and Shri Ashish Sharma which was received along with soft copy of the award by
the Central Government on 27.09.2024.

[F. No. L-17012/16/2015-IR(M)]
DILIP KUMAR, Under Secy.
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ANNEXURE
DI WROR D ABIT ¢d %7 AT, SIYR
SIS RS EEaN]
RTEM HET BAgdal
SN . ymRor G.— 81 /2015

Reference No. L-17012/16/2015-IR (M) Dated: 28.09.2015
) 3y el g3 =1 RO {AR I, FaRfi— 17 SEeYR), SI8ER, TR (191, |

CRILI
1. Udg®, IRA™ Siae 41 799, IRaT Braferd, Al §IRT 3TefeR, . |

2. HUSH Y§Yd, YRAG Siiad 91 TH, AUSH BRI YA, Siiad Ty, war g e, SR
TSR |

........ argrefiTor / faueft
SURerd—
2 2 g Ry Arelle, arfvmye — e |
: S . . IWdTe, MY d —fauefiToT |
: rferfofy -
f&i® :25.07.2024

1. & HAY 9Rd WRAR T3 facoll gRT feAid 28.09.2015 &7 3ieifie faare rfaf=m 1947
(¥ T A1 S FHer SIa) @1 gRT 10 (1) (@) T 2A & S<Id UG G & TTER0T

H frifba sfienfires fdare <grafoiaT 8g s sffeeRer & Wafid fear Tr —

“Whether the action of the management of Life Insurance Corporation of India, Branch Office Alwar to
terminate the service of Shri Ashish Sharma, workman, Oral order dated 16.08.2012. If not, what relief
the workman is entitled for?

2. f&I® 06.06.2016 BT UMl &I AR A IT BT ANHAT UK Ha1 1T rdes Afera srfyaes
9 UBR 28—

3. Ul B I WaP b U R [Auell & o e Akl 9N, SR M f3H® 23.07.2009 BT
SR AR U3 & Aegd | QA6 03.09.2009 HI 100 /—%. Uil #oiqdl R 85 fad & fory
e H frgad fear war | fquelrer 9 85 T & SuRid #iRgd e | Uil @ a1 B fawgd
fram, farg famTia 16.08.2012 &1 @ Ureft &M W omam a1 fAuell g1 #ifgs ©9 § & R oF ¥
q R fear mar| fquelt 7 A= e Ae (RIwR, 2009) &7 daw YA il @ fBar | sracey,
2009 ¥ 3T, 2012 T BT I Y Urfl o T80 fBar| il g1 da= &1 d4F T R
AE STearid o | il 7 e e 9y § FROR 240 A 9 aife dR1 fhar © 1 it
faTid 16.08.2012 HI WA & & Qd Pls AfCH 3@l AlfcH FAy & a9 Tl fear 1|
HIfad &1 BIg BROT A T Farn AT | ueff 9 F s sfe @1 fAuel 7 e R @ eIk
greft &1 IS RIIaT Aot ol s | fauel e 7 erfafm @ a~r 25 F G 9 H & 9raem=; &r
Jocta fhar 2| o Jafad &I e aifva &R ureil &1 favrd da= aRarl, dar 4 FRavar v
BT AT BT da fetard gd HaT H g8ldl fbar o |

4. faTi% 05.07.2016 T fAueliTor 9 areicR yvqd fhar Ride R Herd 59 UoR &—

s, 4
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off 9 ¥8 faare sl faera A uga fbar 2| il @1 @aar 85 fad & fog fFgfaa & 13
S I8 gfad ) e o o 85 fiaw wH@ B € WA wE 8 SRef | ueff |
DI IAI DI ARSTAR fAFIH 03.08.2009 BT HIIHR -1 fHAT qAT 13.08.2009 TH &1 37U
I AT | IHD LA 98 PR UR ol SMAT| URil B 36 @ BT I I R e M|
I =m & arT 2 (00) (bb) & urgwl ¥ weft @ fyfed smesifed 21 faueh 7 faAie 16.08.
2012 BT Ut @ Har AT e @, (fa e & W BW W Ut @ dar wad: A &
TS| faid 16.082012 & gd & 12 #Eml # ueft o1 240 A &d &1 fhar| wredf &1 98 wem
fAraia fAear v sffdeaaig € 1 a8 o™ oiF 99 & 3fafey # 991 909 ura {5y g3 Bl s
T Bl | 31 TTaT IRATHR fdHar S |

6. Uil 7 fuell g1 AU T ARIR T WUS IR U f&id 06.12.2016 BT IffARGd BT 1
TR 5 2|

7. it 9 orw Wew § AW-1 ey vl (e urefl) @1 wRiferd fhur| a8 v Ay H
g el fohar |

8. fauell &) 3R ¥ IR, &. 99, UseId &I Ieg ¥ qIfdd fhar a1 IR Y@y |ey o gg9l
M-1 TR 9o uef¥d fear a7 |

9. f3AMB 16.07.2024 BT HT IWIUH & P G qAT SUAES A TR F fha |

10. wredl &1 I8 db & fb gael M-1 o fqueliror 1 HemehR 2 faHid 23.07.2009 T SR fba
o7 | fquefTor @1 I8 Wil © & uredl &1 85 I @ @l & for 9 9a& & ug W e
fbar am or| 59 yepR Uil vd fauel & dra FENie iR HHGR BT g B B gBR
farfad 1 = | ureil @1 Jar ¥ AiRae w9 ¥ 85 a7 &I @y |AG 8 W quell g1 ar &1
e fobar | fobg fauefieror =1 urefi &1 Ryqwr, 2009 I 3, 2012 T fbd T BRI BT I
PTa 81 fha iR IRER AiRged smear 33 & w2 | wreft o1 fauelt & RiawR, 2009 ¥ oW,
2012 T Uil ®1 IuRef Td 99 YIaE el Mol WA dRan BT 3fded fhar g
fIuefRToT 9 SffereRoT gRT Y ¥ O W A1 Sad sifer Uga T8l fdhar| afe fqueh I8
AT ywgd B ar Uil b1 [P 15.08.2012 I fAuel & S BRI HRAT YHIOIT B ST |
iy fquell & fawg ufddhd TR & 919 | S96T I8 W1 0 & b fJuell i &k fafa=
e dal & " dwd NAlD ARBRO gR1 TR fars Qi 17.04.1986 & AR o
Sl 7 2 ¥ B A # 70 a7 BRI fbar B 9 fquel o7 Har # sEnia fby S @1 e
feam = 2| e uredl BT sfay w9 [ WAl o (HAT TAT § gAlorg urell & IARBIeid HHBR B
R A S AfRfTRE B aRT 25 F & WauEl BT ARV U ¥ | S U ad @ wwele #

- (N - o™
FHTIepd YT g&Id U ThY |

sfear fafder ardiel . 6950 /2009 +ofr ey 18.03.2015 (FUH BIC) |

fEdoa AoR = SfSaT =N & farfiics 999 UL eiar formi (2008) 10 SCC 698 |

11, AfTSes fquefvror <1 urell gRT Uga bl &1 Ted o g G W9 9 Ig Pal © fdb uredi
DI TP [l a8 STl Wadb & U WR g fham AT o doqerd SHS! Har aaey H T df
IR far a1 3R 9 &1 uredl o7 v s forRea wrey uga fdhar 2| saferd 85 fast @1 @i
el B uR Uil @l a1 wa: WA e T | Aar gfed & qaddl Vb 99 ol e § 240 oA
P B BN T TEION PR BT i@ weft R & B S SEd Fdea T8 fear) weff &
gfoodier # fbd T BUAl BT Joold BRI gY S Ul B PAAl U9 ARV Bl Aear ud
JNfIeqH-T HET © | Uil 7 B Yad uAl AAfd ArIar guUd g sRes g ura @ | o
I FE IMMTHT gg [P ITBI B UHSI ol AHaT 8, A 98 AF 10 &7 SR I rgulRerd &
TAT| DS ARG T A9 9§ B I7afy T 91 BS99 Ut fed g den faAr e uRkare
U R §J BT HRAT I8 I8 A9 el 2 | wefl 7 59 faare # S vordi wien a8 o

—

5.
o,

g

A

—_

N
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2| Uil 7 S volkg fquell & U dRarl @8 98 fduell & Wwerd H Sude dgl o sdfey fduell
@ &M AMBRI &N J=IRM, &I YaeId - BRI & MM Bl JJUTeT 3 f371d 23.01.2018 BT
B U UF U At 7 | 59 vorml &1 a1E i@ 8 TRl 8L S URd 7 axd R [Jueh &
fIeg Ufide SUURUT T8 &1 S @1y | of: <mEr PR fhar S | =i =i U dd B
A H FrTfdha =i geia uga (Y |

1. # gRamon we F.C.C.W. 'R fa. 99M IMara g 379 2002 (94) FLR 618 (g¥H 1<) |
2. O BRI ATHRR 9149 T4, 1. sTameT 2002 (93) FLR 189 (UM ®I<) |

3-  HEme el 9 we i Ramaa miy AIR 2018 & @) 2194

4. ¥ I ITRIEUS g 31 g9 &l greraeh AIR 2021 (i #ic) 923 |

5. Sl ol @1 99 e i i AIR 2023 (JUH IT) 4650

6. 3 SIFdl &4 & 3% o™ AIR 2021 (R151.) 106

12. IWIUET & TPl Ud AfedHl R f[IaR & uwErd 9 fdare # frifed i fdg sa=
g
1. ®1 Ui Bl SeNide $ s W) fduell gRT faie 03.08.2000 B Fgw B SIM & SURid

AIRgd wT W I R Wdl H AR fHar T qen Fd 16.08.2012 BT fAuelTor 4
g o a1 25 F & greaeri o sfager dRd gd Ueil &1 dargad &R faar?

2. 1 Uil DI Warad B b SR Uil 9 Bs @fdd @1 faueier 5 dar § Agad faar
wd ureft &1 Fgfad gg aar 78 & TE?

3. Gﬁ?ﬁ'ﬁf:
13. ST Rty fIgen w® e A eey g9 gor &—
14. foarofa fag a=m—1

15. 39 ey H yrfl omelly el ¥ 319+ IU UF H IE FEl © b S0 faAlG 23.07.2009 B
AEATHR T & AIH ¥ HIEHR ofdR (1% 03.09.2000 P Fged fbam am| (@it 7 ufa a_ier
H HeMET BRd §U IE Pel © (b 03.08.2009 BT Wal H SArs b o) ureli war & b ay 2010 H
135 /—%. URIfH, a¥ 2011 H 145/—%. URIH, Td ay 2012 ¥ 171/—%. URifed & w9 4 gig
PR g Uil Br v@n wn| fauell gIR1 85 fad & e HiRgd Jrawr o ureil @1 War oI FRaR fhar
AT | RITRR, 2009 TF T A BT da- Uil &I AT TI7 I¥db 919 3faCaR, 2009 ¥ ST, 2012
Tb BT 99 YA fauell g1 81 far ar | gfauien § uefl 7 I8 Wier f6ar 2 & 39 38
Fgfed vz 1 fAen | fog @ & AR IR fue & Wigfd & 3wy I8 Udhe 81 & o oreff
B! yasl M-1 HehR U3 & AJERV ¥ 85 a9 @l 3@y & forg ve Fgfaa ox SNy fobar
or| ureff Tg pedT & f6 Uedf M-1 u5 & A 94 B 3R C 94 D 9T & fobar ar goi9 98 8 3R
I A s Ue foram off | Seora g ® fh ueef M-1 w3 & C | D 91T # I8 qifdd § f ug
YT oMy &1 guia: oRems w9 ¥ 60,/85 faAl & forg &1 SRAf urefl off wWeR &_ar & b
IqD g &1 AMr 85 a1 8T eifdhd 21 s9a f[Aueid fduell &1 I8 9@ © o ureil 71 fAre
03.08.2009 PT BT TR IUYRYT BF & U fSid 13.08.2009 db & B {haT, 59 91 98 B
B el T | 39 Reafd # wreft R ' RigMR RIfa grar ® f ag fadie 13.08.2009 & SuRid
16.08.2012 TP fAUeiiTor gRT fhd T HfAd FaT fIR &1 92T U+ fIe=1g ey | g
B | Uil R E I8 ¥ ARG § 6 98 SR Jargfad fAfr 16.08.20012 & Ydad U ay ¥
240 3T B B BT T2 GHITOMT B | Al B AR A UK 0l Vo1 IR AHIER 919 T4,
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3. BEHAI, AIBWIE 37el 9 ¥e it fRHTee UQw dT T S ITRIIUS T I g A
I & ol § A wated IRy 3 g8 A uiiorid @ v B e w\E & gdad
T HelUeX Y Pl fafd H 240 o B A S P12 YA BRI BT QT STaThal WR & |
SETHAT DI I8 YANOR R & o fh S99 240 a7 &R fbar B, v s+ |ned o
HRAT BRI | ATF WU GF TR BT AT 8 2 |

16. A Hared =ATATed o 9+ ol fSdoa ARoR <Y Sf$aT 3=and & fofice a9
U, ¥R formm # g7 Anfee fRar § & irarels dver W sffm @ arT 2 (8) & sfasia
PHOR & TAT ORI 25 U, & UGl BT ARET0T U BT AR 2 |

17. i o fquell | RAawR, 2009 W WA, 2012 d@ Urefl @1 IuRAMT iR I0+ A e
AMET Bl UKD BRI B Q1P 07.02.2017 DI U URMT UF UKD [bar o | $9 ARMHRI o
U U3 WeR B gd faA® 13.07.2017 B fAuell ®1 I8 o<y A1 & a8 @ifod uorg
MBI & AR TR PN SR AT Uolg Iah MU § 9 B AT e AHR HI 9T UF
U B | $9 QY D AU H AP 23.01.2018 BT fque 31 iR I 3N F<IRM, T YaeId
T UAT WY UF UK BRd g Ig Grod [BA1 7 P G ST Wad dad aEEl H Afbean
60,/85 ol @ fol W WK € AR I= BRI & AJAR da9 Y fbar Sram 2| urefl o1 dad
&1 03.08.2009 | 13.08.2009 TF & HRI fa RTABT PIAM W R AT TAT| 3719 Bl TATIA
3omefl T @Y SR WA B U S el 2 | 39 e H g Sl HAr S g ® P
ureff ¥ TR HIE BT a9 UK BT HEdl ©, IR SHG 916 Bl dad del QAT S hEdl 2 |
Ul Rerfd @ fiaweR, 2000 ¥ 16.08.2012 T da= IIAM Bl By e fauel grr FenRa fear
ST 69d &1 81§, il Uil &I BIs I & T8l ga |

18. Uft 7 U8 ®El © 6 SHH War § fodR feAd 16.08.2012 dh faueivror 9 AiRged w7
far| il &1 g8 ded B ybR Werd T8 €| wifd S9 v Myfad, faRad smeer gRi
faueiRTor =1 85 a1 @ ford @1 O I8 wawifds =181 & & a1 # fawar Aigs wg 9 fear ar &1 |
g1t BT HUF 9 3R IMfATA-IT o 7aT & & 59 a8 wear ® fb RIawR, 2009 ¥ R, 2012 dd
IH DIs a9 A fAueliror 7 91 fHar iR a8 HiRgd 3reardd & IMER R BRI BT & |
QA I PIAE A 5 S @1 BIs foalaa Rierra W 721 @ | A \ated ararerd o S
Sl SHT IIM e A% A & g H g8 del © b I8 favawiy 781 2 fb e gfad famr
99 U fHd g |1 SUS db B BN | gAlerg Uil gRT 9 999 ura A 35 718 9% dR
HRAT YR & AT AJEH A [Ieas- vd woifdsd 8l @ |

19. fauell &1 I8 T@ 39 Hee H ARG Udd 8 g b geel M-1 oz 4 fgfaa &g sreli a1
IRgAr 8df UNT | 31 T BT aftfa g &Ik Uil a8 WieR oxar ® f& 98 99 dereor @ ol
YT I I8 1041 HeT IOl o Al IS9P AT $UF & SoIFR 84 & I W g8 A1 10 foF
BRI PRD B BRI A AR 8 T |

20. Uit 1 Hf¥A dar g O & gdacdi te wevsy 9 # 240 T B o Hee wig forlRad
THIOT YR el [hAT § A B fAuell gRT WY Al hdd PR D SURIA IE AU U
JEI R B Bis o/ fgdigs wmed Al uvgd 81 @ © | uiefl &1 dar § fawR g S &
aeg ) fe ey & afid T8l 21 Uil &1 iRd & g\ 7 89 9 faush & fawg ol
B UGT T B B AR W IR YR R I @1 #E i e 7| sa Ry §
AR @ gRT 25 F @ UraemEl & Siulels @l FRrsie 3 3fUel & S el skl ©| 39
ol g Arfee™ @ AR AT @ a1 2 (00) @ 3MUATE & ®Y H IWRT (bb) SUERT 7 |
T el srafer & fory <1 18 MIYfad 99 o/@fd & S| IR ¥y §HIG 8 Sl © Jof Ul |l
AT BeAT &1 gRYTT # F81 oMl | safery urefl & War JHIfy BT Bel 8] bel Sl 9hdl | 39
Rerfer # w7 go7a 72 wgar & weft 9 Jamfad & gd s af o) @y # 240 37 o fowar ®
a1 T | agfd urefl oo e & 9 ¥ @ ft yHIfG e H Whdl FEl gl 7| of: I g
ureft & fawg il foear Sirar 21
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21. faarofa fag dw@ar—

22, yrefl Sy et 7 SUe WU UF W IE del © b S/ SR e Bl fAuell yduE 7 prd
WR G B AR boeiel SHBT BT Dlg Il FAl o1 a91s | fbg ureil =1 310 A # I9 B
AfdT BT 4 3R T areer i wga 781 fbar & R g sraailRa 8 fb urell 4 s a8
U HHART V8T iR I fquell grT Fgfa < <1 w18 21| uedl &1 A 10 a7 fuelt & o= o
HRAT TAIOI BT & | iR IHSD! AHad aafer 85 faF 81 Adhahl off, 39 Refay 4 foefer smafdr a1
<fde] R Fgaa HaRI 8 By aadT GAl GIR {61 ST S1aedd el © | 39 d2dcid URgs
H gl I8 I el PR APl © b IqY BiToaR B @fdd r f[querer 7 ureff @ dargad
$R & SURIA (IS H @1 81| of: g famg Uil & fawg fofia fbar S g |

23. IS
24, 3T yrdf ¥ A Gald ORI gRT URd ot dfiers, efiRfes hoesy erRd

o Bl

IR B I8 Pel © [d 59 Mg § AF-g Fared IrTed q I S AR §RT Uiikd
arars fadid 17.04.1981 Ud 26.08.1988 & Jdid AdIeA HHATRAT T=ai= 85 fad wrI faueh
form & aefe B fbar B S Frafia i Bq iR ava @1 Ay fear R swfere
greif &1 Fafdd s gq faeRa fear s =g | #9859 Faes R f[dar fear @1 g8 g
5 9 faare & wefl grT A1 10 f&7 fauel & aref= a¥ 2000 @ @1 fHar AT YA goT @,
IR wreff ¥ oo @ H Fafid FRioE =g fa=iRa &= &1 Srdy i S A ' | J’t I8 A
Ioorg fhar ST ofasd @ b Wi WReR gRT UG faare & weff & dar 4§ e
RS ARBIRAT b1 g <grafvE g dafia w81 fbar 7ar | 4/ fale 16.08.2012 &I
BT wT W gk AiRge War WHEIT 3 &1 ddr &1 & G fhar S Sruferd § | gfory
qATHS =TT & HReT 39 v § wiRa fafy &1 § Jawe urelt & v 9 gava 181 urer & |

25 fORUg fa5 ¥ 1 9 2 R UIRd g & IR ueil &1 |a1 |AId 99 Bedl & wJ
# far STyt el go © | Rifs urelt @ e Rl oefy 9w € R fear wmar en
IR I AT & YT R yeft B FaT wWa: Fare 8 AT | satery ureft faueiiror @ st &
UG & I Dlg AN TG B BT ARTHRI T8l 2 |

26. g faare &1 AR 3 UbR fHar Sidr 2

27- RO @ wfafoy sfienfie fdare sifafm, 1947 @ ORT 17 (1) & SFTARYT H Habrerare]
Ui @ o |

28- AT gIRT A0 37T &I 25.07.2024 BT FAIT T |
TTHTHIZT Aqaal, TroTene ey

T2 feeet, 30 v, 2024

1.3, 1886.—<iEifie faare =M 1947 (1947 &7 14 ) BT GRT 17 & JITART H Bald BN
T TSOHET (STET), 8 THAIET 970 9=EdT (TF37) & y6gas, dag e ok
ITb BRI B 49 ey # Ffde sEfe o § d=i WeR AEfie At /5| =Irirer,
HIWE-11 & vare (20/2016) yabiia o=l 2 |

[T, &. 7ot - 12025/01/2024- a1 o= (§1-1)-213]
gaT, 37 Ao
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New Delhi, the 30th September, 2024

S.0. 1886.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.20/2016) of the Cent.Govt.Indus.Tribunal-cum-Labour Court
Chandigarh-II as shown in the Annexure, in the industrial dispute between the management of _Garrison Engineer

(Utility), Militray Engineering Service,Panchkula (HR) and their workmen.
[F. No. L-12025/01/2024- IR (B-1)-213]

SALONI, Dy. Director
ANNEXURE
In the Central Government Industrial Tribunal-cum-Labour Court-II, Chandigarh.
Present: Mr. Kamal Kant, Presiding Officer.

ID No.20/2016
Registered on:-16.06.2016
Sh. Anil Kumar S/o Sh. Ram Kishan, R/o Khadak Mangoli, Gate No.3, Old Panchkula, District Panchkula(HR).

......... Workman
Versus
Garrison Engineer(Utility), Military Engineering Services, Chandimandir, District Panchkula(HR).
....... Respondent/Management
AWARD
Passed on:-06.03.2024

1.  The workman Anil Kumar has filed the present claim petition under Section 2-A of the Industrial Disputes Act,
1947(hereinafter called as ‘Act’) with the averment that he was interviewed and selected and recommended to be
appointed as Mazdoor by a Selection Committee constituted by G.E. and was appointed as such in April 2002. After
due Police Verification, he was allowed to join on 7.5.2002. His working hours were from 8 am to 5 pm daily with a
break of one hour for lunch. He was employed as Plumber w.e.f. 1.1.2009. It was usual practice in G.E.(U),
Chandimandir that initially civilian employees are appointed on temporary basis, paid less than the prescribed rates,
performance used to be observed and only then regularized on the job after having observed the performance of
duties, work, conduct etc. for about one year. He was also assured at the time of his initial appointment/joining that he
would be regularized as and when vacancies are sanctioned and notified in future on a regular scales of pay. He was
being paid only Rs.50/- per day which was much less as prescribed under the Minimum Wages Act by the
Government and whenever he made a demand for minimum wages/more pay he was threatened with termination of
his employment and even threatened that he would not be regularized. His pay was increased from Rs.1500/- in 2002
to Rs.6000/- per month in 2015. He was discharging duties sincerely and honestly. The management did not take any
steps to regularize his service despite of the fact that the regular posts of Mazdoor or Plumber, later on of Mates as
well as Plumbers were existing and were vacant. The respondent/ management used the policy of hire and fire and as
on date there are 10-15 Plumbers but still some vacancies are lying vacant. He made representations to the G.E.(U),
Chandimandir through J.E. and A.G.E. concerned many times to enhance the wages and regularize his services as per
the promise given at the time of his joining but every time rather than taking any action on the requests made he met
with threat of termination of service. All his requests fell on the deaf ears. His services were terminated on 7.8.2015
without any notice of termination and without any compensation in lieu thereof. On 7.8.2015 he received one
sentence verbal order that his services are terminated and he need not to come on duty w.e.f. 8.8.2015 by Sh. V.K.
Sharma, A.G.E. a subordinate of G.E.(U), Chandimandir. He was also not given the salary for the month of August
2015. The respondent-management falls under the definition of Industry and he is the workman under the definition
of Industrial Disputes Act. There was no compliance of Section 25-F of the Industrial Disputes Act neither any notice
or any pay/wages in lieu thereof was given nor any retrenchment compensation was paid. The juniors were retained in
service and he was terminated from service which is violation of Section 25-G of the ID Act. He demand
Rs.2,77,520/- towards back wages along with interest (@12% and reinstatement in service.

2. Respondent/management has filed its written statement, alleging therein that there are two types of employees
i.e. Combatants and Civilians and not Civilian(Contractual). Daily wagers are employed through contractors and they
are not the employees of the management. It is denied that workman was interviewed and selected and appointed as
Mazdoor by Selection Committee. The workman was never employed by the management so the question of
termination of services without any notice and any compensation does not arise. The management does not fall under
the definition of Industry as the office of the management is under the control and administration of Ministry of
Defence and the same being under the Central Government of India, the question of falling the management under the
definition of Industry does not arise. The management has not violated the provisions of Section 25-F of the ID Act.
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Since the workman was never worked with the management, the question of payment of money in lieu of three
months notice does not arise. Therefore, the present claim statement is liable to be dismissed being devoid of merits in
the interest of justice.

3. The workman filed replication to the written statement filed by the management, alleging therein that he was
employed and worked as Mazdoor/Plumber for the management from 7.5.2002 to 8.8.2015 and was paid Rs.50/p per
day from the day of joining which was revised from time to time and was being paid Rs.6000/- when his services
were terminated in the month of August, 2015. He was not paid for the period from 1.8.2015 to 8.8.2015. No money
in lieu of three months notice was paid to him.

4.  Itis pertinent to mention here that the management was proceeded ex parte on 16.11.2016 and the management
has filed an application for setting aside the ex parte order dated 16.11.2016 to which reply was filed by the workman
and the ex parte order dated 16.11.2016 passed against the management was set aside by my Ld. Predecessor on the
payment of cost of Rs.300/- on 31.05.2017.

5. Parties were given opportunity to lead evidence.

6.  The workman has examined himself as WW1 and filed his affidavit in evidence as Ex.- WW1/A along with
documents i.e. Temporary Pass and work order slip(colly) and has been cross-examined by the learned counsel of
management. The workman has also examined WW2 Sh. Mohd. Yamin, who filed his affidavit in evidence as
Ex.WW2/A, WW3 Raman Kumar who filed his affidavit in evidence as Ex. WW3/A, WW4 Gulshan Ali who filed his
affidavit in evidence as Ex WW4/A and WWS5 Mohd. Aslam who filed his affidavit in evidence as Ex WWS5/A and
were cross-examined by the learned counsel of management.

7. The management has examined MW1 Sh. Ashish Yadav, working as AGE E/M-II in the office of Garrison
Engineer(Utility) Chandimandir, who filed his affidavit in evidence as ExMW1/A and has been cross-examined by
the learned AR of workman.

8. The workman filed written arguments, alleging therein that there are three types of employees i.e. Combatants,
Civilian(Regular) and Civilian(Contractual) apart from daily wagers employed through contractors. There were about
250-260 civilian employees(regular as well as contractual) working under GE(U) Chandimandir. He was interviewed,
selected and recommended to be appointed as Mazdoor by a Selection Committee constituted by G.E. and was
appointed as such in April 2002 after due police verification and was allowed to join on 7.5.2002 from 8 am to 17 pm
daily with a break of one hour for lunch. The workman was employed as Plumber w.e.f. 1.1.2009. The workman was
assured at the time of initial appointment/joining that he would be regularized as and when vacancies are sanctioned
and notified in future on a regular scales of pay. The workman discharging his duties sincerely and honestly and his
superiors never had any occasion to point out or having been found wanting. He had to work under strict military
discipline in that when he used to enter/exit in/out of the Cantonment his Pass/I-card used to be checked and J.E. used
to take daily attendance with time and date. Earlier Pass/I-Card used to made and issued by AGE and later on it was
used to be issued by Station Headquarters, Chandimandir. Management was taking work for nine hours a
day(including one hour break) from workman but was neither paying the minimum wages prescribed and notified
from time to time by the Govt. nor any weekly holidays, any type of casual leave or earned leave was being given.
The workman filed his affidavit in evidence and similarly four more witnesses were examined and cross-examined.
All the witnesses have supported the version that there were three types of employees viz. Combatants,
Civilian(Regular) and Civilian(Contractual) apart from daily wagers employed through Contractors and there were
about 250-260 civilian employees working under GE(U) Chandimandir. Lone witness of the management is Assistant
Garrison Engineer(AGE) who though posted on the incumbent post only December 2017 i.e. much after the period of
workman’s employment with management from 7.5.2002 to 7.8.2015 but claims to be in full knowledge of the case
and hence competent to deposit. He denied of having any contractual employee like workman because management
gives all maintenance works to Contractor and do not deal directly with contractual employees. The names of the
contractors who were awarded such contract from 2002 to 2015 not given by the management and their date of
contract/agreement, tenure of agreement, terms and conditions of agreement liability default or otherwise are not
given. Assuming for the sake of argument that workman was employee of contractor as to how come same contractor
continued from more than thirteen years from 7.5.2002 to 8.8.2015. It is a settled principle of law that if the facts are
not specifically pleaded nor denied in pleadings are deem to be admitted facts and there is no question of its proof by
oral or documentary evidence nor any such documentary of otherwise evidence is placed on record. The workman has
placed on record complaint slips which are more than 130 in number for the period from 2007 to 2011, which belongs
to management having Docket Machine Numbers duly singed by the incumbent Junior Engineers(E/M) at the relevant
time. By these signed slips, works/daily duties used to be assigned to the workman giving details of the nature of
complaint, building number and location, individual tradesman detailed for the job and were required to be deposited
back in the Service Centre on completion of job. These complaint slips conclusively prove that the workman was the
employee of the management and the works/duties used to be allotted was supervised and monitored by JR(E/M) of
the management. The workman has placed reliance to the judgment titled as Ram_Singh and others Vs. Union
Territory Chandigarh and others, Civil Appeal No.3166/2002, decided on 07.11.2003, which deals with the
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relationship between employer and employee/master and servant and forum for deciding nature of employment of
workman with establishment and contractors.

9.  The management filed written arguments, alleging therein that there are two types of employees i.e. Combatants
and Civilians and not Civilian(Contractual). The daily wagers are employed through contractors and thus, they are not
the employees of the management. The workman was never appointed by the management and thus, no payment has
ever been made to the defence accounts and the workman should be asked to prove the same with cogent evidence.
The workman requested for experience certificate with a request that he can work with any other contract/contractor
and accordingly the experience certificate was issued with specific work that on contractual basis that means they are
working under contractors and they were paid by the different contractors. The MES was issuing temporary entry
passes for workers of contractors as well as to the dependents of MES employees. Dut to security, this practice was
stopped by Station HW and direction was issued that security passes shall be issued by Station HQ and police
verification was also the requirement of Station HQ. CMP persons started checking all the persons including deployed
by the contractors on installations. Therefore, to overcome the problem, all the persons were asked to give an
application so that it can be forwarded to the respective police verification. The present claim petition filed by the
workman is liable to be dismissed in the interest of justice.

10. I have heard learned counsels for the parties and have gone through the entire evidence placed on file by the
parties as well as written arguments filed by both the parties.

11. It is added here, it is the case of the workman that it was usual practice in respondent-management that initially
civilian employees are employed on temporary basis and paid less than the prescribed rates and after observing the
performance, the workman are regularized on job after one year. He was paid Rs.50/- per day. Thus, workman claims
himself to be appointed on temporary daily wages. The first question is required to be determined is whether the
claimant is a workman even if he was appointed on temporary daily wages and was drawing Rs.50/- per day. To my
mind, the claimant is a workman within the definition of Section 2(S). In this regard, reference can be made to the
decision in the case of Devinder Singh Vs. Municipal Council, Sanaur, AIR 2011 Supreme Court 2532, wherein the
Hon’ble Apex Court while interpreting the provisions of Section 2(S) of the Act which deals with the definition of
“workman” has observed as under :-

“The source of employment, the quantum of recruitment, the terms & conditions of
employment/ contract of service, the quantum of wages/ pay and mode of payment are not at all relevant
for deciding whether or not a person is a workman within the meaning of Section 2(s) of the Act. The
definition of workman also does not make any distinction between full time and part time employee or a
person appointed on contract basis. There is nothing in the plain language of Section 2(s) from which it
can be inferred that only person employed on regular basis or a person employed for doing whole time
job is a workman and the one employed on temporary, part time or contract basis on fixed wages or as a
casual employee or for doing duty for fixed hours is not a workman.”

It is clear from the perusal of aforesaid observations that even if a person is engaged on temporary, part time or
contract basis or for doing any other kind of work and is duly paid wages for the said work, in that eventuality such a
person would be covered by the definition of “workman” as provided in Section 2(S) of the Act. Thus, nature of
appointment or source of appointment is not relevant to be a “workman” within the Industrial Disputes Act, 1947.

12. The real controversy lies between the parties with respect to the relationship of workman with management.
The issue as to whether the workman was engaged by the employer/management directly or through contractors is the
bone of contention between the parties. There is no dispute about preposition of law that onus to prove that claimant
was in the employment of management is always on the workman/claimant and it is for the workman to adduce
evidence to prove factum of his employment with the management. Such evidence may be in form of receipt of salary
or wages for 240 days or record of their appointment or engagement for that period to show that he had worked with
the respondent-management for 240 days or more in a calendar year. In this regard, reference may be made to
judgment of Hon’ble Supreme Court in case of Batala Coop. Sugar Mills Ltd. Vs. Sowaran Singh, (2005) 8
Supreme Court Cases 481 as well as Director Fisheries terminated Division Vs. Bhikubhai Meghajibhai
Gavda(2012) 1 SCC 47.

13.  Question remains to be seen whether claimant/workman Anil Kumar has proved that he was directly engaged
by the management on 7.5.2002 and served till his termination on 7.8.2015. This fact has to be proved by the
documentary evidence as well as oral evidence. At the very outset, it may be mentioned that there is no single reliable
document to prove that workman/claimant was directly employed by the management. In this connection, workman
Anil Kumar has accepted that neither any appointment letter nor any termination letter was issued by the respondent-
management. Undoubtedly, witness examined by the respondent-management namely Ashish Yadav, AGE E/M-II,
Garrison Engineer(Utility) Chandimandir has categorically stated in his evidence that the claimant/workman was not
employed by the management as such, neither notice nor retrenchment compensation was given by management.
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14. The Hon’ble Supreme Court after analysing the catena of cases has laid down in Balwant Raj Saluja Vs. Air
India Limited in Civil Appeal No.10266 dated 25.08.2014, two well recognised tests to find out whether the labours
are the contract employees of the principal employer as follows:-

1) Whether the principal employer pays the salary instead of contractor and
2) Whether the principal employer controls and supervise the work of the employees?

The facts regarding the payment of salary by the management or contractor has not been specifically stated in
the claim petition of the workman. In fact, claim petition is totally silent regarding the payment of wages, salary, letter
of appointment or anything likewise. Similarly, workman has not mentioned anything regarding the mode of payment
of wages, salaries etc. in his affidavit. Thus, this basic features for holding the relationship of employer and employee
is totally lacking not in the pleading but also in the evidence submitted by the workman.

15. WWI1 Anil Kumar has stated in his cross-examination that he was paid salary by the JE of the Department in
cash and signatures were obtained in a register. Salary slip was not issued to the workman. It appears that workman
has taken the above plea just to cover up his case that he was employed by the respondent-management. Actually the
workman was not employed by the respondent-management as it is his case that he was interviewed, selected and
recommended as Mazdoor by a Selection Committee constituted by G.E. and joined as such on 7.5.2002. His police
verification was also done. The said statement of him also seemed to be afterthought because had he been
interviewed, selected and recommended to be appointed as Mazdoor. He could have summoned the documents from
the respondent-management by filing an application but he has not summoned the documents which clearly shows
that he was not getting any wages from the respondent-management nor he was appointed by the respondent-
management.

16. Secondly, so far as the question of controls and supervision is concerned. Workman has categorically stated that
his work was controlled and supervised by the officials of the management. To this effect, he has placed on record the
temporary entry pass and complaint slips. Except this, nothing is brought on record to prove that it is management
who were supervising and controlling the work of claimant/workman. The apex court while explaining the factor of
supervision and control in the case of International Airport Authority of India vs. International Air Cargo Workers
Union [209 (13) SCC374] has held as follows:-

“If the contract is for supply of labour, necessarily, the labour supplied by the contractor will work
under the directions, supervision and control of the principal employer but that would not make the
worker a direct employee of the principal employer, if the salary is paid by contractor, if the right to
regulate employment is with the contractor, and the ultimate supervision and control lies with the
contractor.

The principal employer only controls and directs the work to be done by a contract labour, when such
labour is assigned/allotted/sent to him. But it is the contractor as employer, who chooses whether the
worker is to be assigned/allotted to the principal employer or used otherwise. In short, worker being the
employee of the contractor, the ultimate supervision and control lies with the contractor as he decides
whether the employee will work and how long he will work and subject to what conditions. Only when
the contractor assigns/sends the worker to work under the principal employer, the worker works under
the supervision and control of the principal employer but that is secondary control. The primary control
is with the contractor.”

17. Thus, the principal enunciated by the Hon’ble Supreme Court clearly establishes that mere supervision of work
is not sufficient to prove the relationship of employer and employee till it is proved that there was a complete control
and supervision. The management control includes the authority of dismissal, taking of disciplinary action and
continuity of service etc. Claim petition filed by the claimant/workman is mum on this score and workman has not
mentioned any specific averment in his affidavit regarding the appointment, authority of dismissal or taking of
disciplinary action by the management. There is nothing on record to prove that it is the management who grant the
leave or has authority to take any disciplinary action. In my considered opinion, mere saying of supervision regarding
the execution of the work as alleged by the witness may not be called effective and absolute control. Such control is
being emphasized to control the work of the management for a specific work in efficient manner done by the
management in the establishment. So far as the photocopies of complaint slips and entry pass placed on record by the
workman are concerned, they have also not been proved by calling the concerned official from the respondent-
management. Moreover, from these slips and entry pass, it cannot be said that workman was working under the
control and supervision of the respondent-management. So far as case law of Ram Singh and others(supra) referred
by the learned AR for the workman is concerned, it stated that control by employer is only one factor to determine
relation between employer and employees along with many other interrelated factors.

18. Undoubtedly, in Tribunal cases, has to be decided on the basis of the preponderance of probability and not the
proof beyond reasonable doubt. So far as this case is concerned, there is no documentary evidence on record to prove
the factum of direct employment of workman with the management. In any way nothing is on record with respect of
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the payment of salary, attendance register or work done by the claimant/workman during the course of alleged
employment with the management. There is nothing mentioned in the claim petition as well as affidavit of the
workman that who was the person-concerned by which he was directly engaged in the respondent-management of
Garrison Engineer, Chandimandir. I am of the considered opinion that mere saying that he was employed by the
Selection Committee constituted by G.E. and was appointed as Mazdoor which is clearly not proved by the workman.
Thus, it may be observed that there is nothing conclusive either oral or documentary to prove that it was principal-
employer Garrison Engineer, Chandimandir who controls and supervise the work of the workman. Workman Anil
Kumar has examined four witnesses WW2 Mohd. Yamin, WW3 Raman Kumar, WW4 Gulshan Ali and WWS5 Mohd.
Aslam, their testimonies are of similar nature as that of workman. They all had also stated that salary was paid to
them also by the J.E. of the department in cash. They had also admitted that there was no advertisement at the time of
their joining. They had not submitted any form or application for the job. There was no call letter for joining the
service. They are also daily wager like the workman and as such, their statements are also of no use to prove the case
of workman.

19. So far as the question pertaining to the non-compliance of the provisions of Section 25-F of the ID Act is
concerned. It is not disputed that management has neither issued any show cause notice nor given any compensation
in lieu of notice as is envisaged under Section 25-F of the ID Act. Learned counsel of the management contended that
workman in fact was not the employee of the establishment as such, neither he is terminated by the management nor
such notice and compliance of Section 25-F of the Act is required by the establishment. In this connection, learned
counsel of the management has placed reliance in the case of Municipal Corporation, Faridabad Vs. Siri Niwas,
Appeal(Civil) No.1851 of 2002, decided on 06.09.2004, Rajasthan State Ganganagar S. Mills Ltd. Vs. State of
Rajasthan & Anr. Civil Appeal No.5969 od 2004, decided on 13.09.2004 as well as State of Rajasthan, Manager
RBI Bangalore Vs. S. Mani & Ors. Civil Appeal No.6306-6316 of 2003 decided on 14.03.2005. Learned counsel of
the workman contended that workman is rendering his services with the management for so many years and he had
completed 240 days in the year 7.8.2015 before termination by the management. As per pleading of the workman he
was terminated from 7.8.2015 without compliance of Section 25-F of the ID Act. It is pertinent to mention that
pleadings required specific averments with respect to the facts alleged in it. It is not specifically pleaded that
workman was retrenched/terminated by the management in preceding year i.e. on 7.8.2015 even he had rendered 240
days of service in the management. Thus, there is no specific pleading with respect to the working of 240 days in
preceding year of the alleged termination. In the affidavit even there is no mention that the workman has worked for
240 days in the preceding year i.e. on 7.8.2015. Thus, this is a general assertion for rendering services with the
management rather specific averments with respect to the 240 days in the preceding year before the termination. Thus,
claim petition as well as affidavit filed by the workman is not very specific with respect to 240 days working in the
establishment. In the light of the specific denial by the management for rendering services with the management,
burden lies on the workman to prove this fact. The workman has failed to prove it. Thus, there is no necessity of
issuing any show cause notice to the workman.

20. The claimant/workman has also claimed in his claim petition as well as in his affidavit and even in his cross-
examination that Junior Engineer had given oral assurance for regularization in the department. In this regard, it is
pertinent to mention here that he cannot have been regularized in the department as in those cases where the case fall
under the definition of industrial dispute as mentioned under Section 2(k) of the ID Act only then regularization can
be made. Section 2(k) of the ID Act defines “industrial dispute”, which reads as under:

“2. Definitions.-In this Act, unless there is anything repugnant in the subject or context,-
XxXx x

(k) “industrial dispute” means any dispute or difference between employers and employers, or
between employers and workmen, or between workmen and workmen, which is connected with the
employment or non-employment or the terms of employment or with the conditions of labour, of
any person;”

And ID Act was amended adding Section 2A making individual dispute of a workman as an industrial dispute,
if the dispute is related to dismissal, discharge, retrenchment or termination of individual workmen. Thus, Section 2A
carves an exception to the definition of individual dispute as given in Section 2(k) of the ID Act. Thus, in order to
give jurisdiction to the appropriate government to refer the dispute to the Tribunal/Labour Court, it was essential for
the workman to show that his individual dispute for regularization was sponsored or espoused by the union of the
workmen. The five Bench of the Apex Court in the case of Workmen of Dharampal Premchand (Saughandhi) Vs.
Dharampal Premchand (Saughandhi), Civil Appeal No.532/1963, decided on 16.03.1965, also support the above
view.

21. The Hon’ble Karnatana High Court in the case titled as Prakash and Ors. Vs. Superintending
Engineer(Electrical), O _and M Circle, Belgaum and_Ors., Writ Petition Nos.41747-757/1999, decided on
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31.03.2000, has taken a view that the individual workman cannot raise a dispute with regard to absorption and
regularization.

22.  The Delhi High Court in the case of Management of Hotel Samrat and Ors. Vs. Government of NCT and
Ors., Writ Petition(C) No.6247 & 6682/2002, decided on 04.01.2007, has taken a similar view that in order to be an
industrial dispute, it has to satisfy the definition of Section 2(k) of the ID Act.

23. Inview of the above discussion, this Tribunal is of the firm view that there is no merit in the case and the same
is liable to be dismissed.

24. Let copy of the award be sent to the Central Government for publication as required under Section 17(1) of the
Act.

Date : 6.3.2024
KAMAL KANT, Presiding Officer

T faeet, 30 awaw, 2024
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New Delhi, the 30th September, 2024

S.0. 1887.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.21/2016) of the Cent.Govt.Indus.Tribunal-cum-Labour Court
Chandigarh-II as shown in the Annexure, in the industrial dispute between the management of _Garrison Engineer

(Utility), Militray Engineering Service,Panchkula (HR) and their workmen.
[F. No. L-12025/01/2024- IR (B-1)-214]

SALONI, Dy. Director
ANNEXURE
In the Central Government Industrial Tribunal-cum-Labour Court-1I, Chandigarh.
Present: Mr. Kamal Kant, Presiding Officer.

ID No.21/2016

Registered on:-16.06.2016

Sh. Raman Kumar S/o Sh. Tarsem Chand, R/o H.No.137, Ganesh Vihar, Village Dhakoli, Tehshil Derabassi, SAS
Nagar Mohali(Pb).

......... Workman
Versus
Garrison Engineer(Utility), Military Engineering Services, Chandimandir, District Panchkula(HR).
....... Respondent/Management
AWARD
Passed on:-06.03.2024

1.  The workman Raman Kumar has filed the present claim petition under Section 2-A of the Industrial Disputes
Act, 1947 (hereinafter called as ‘Act’) with the averment that he was interviewed and selected and recommended to be
appointed as Pump Operator by a Selection Committee constituted by G.E. and was appointed as such in August
1999. After due Police Verification, he was allowed to join on 1.9.1999. His working hours were from 8 am to 5 pm
daily with a break of one hour for lunch. It was usual practice in G.E.(U), Chandimandir that initially civilian
employees are appointed on temporary basis, paid less that the prescribed rates, performance used to be observed and
only then regularized on the job after having observed the performance of duties, work, conduct etc. for
about one year. He was also assured at the time of his initial appointment/joining that he would be regularized as and
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when vacancies are sanctioned and notified in future on a regular scales of pay. He was being paid only Rs.50/- per
day which was much less as prescribed under the Minimum Wages Act by the Government and whenever he made a
demand for minimum wages/more pay he was threatened with termination of his employment and even threatened
that he would not be regularized. His pay was increased from Rs.1500/- in 1999 to Rs.8000/- per month in 2015. He
was discharging his duties sincerely and honestly. The management did not take any steps to regularize his service
despite of the fact that the regular posts of Pump Operators were existing and were vacant. The respondent/
management used the policy of hire and fire and as on date there are 10-12 Pump Houses and there are about 30-36
Pump Operators but still some vacancies are lying vacant. He made representations to the G.E.(U), Chandimandir
through J.E. and A.G.E. concerned many times to enhance the wages and regularize his services as per the promise
given at the time of his joining but every time rather than taking any action on the requests made he met with threat of
termination of service. All his requests fell on the deaf ears. His services were terminated on 7.8.2015 without any
notice of termination and without any compensation in lieu thereof. On 7.8.2015 he received one sentence verbal
order that his services are terminated and he need not to come on duty w.e.f. 8.8.2015 by Sh. V.K. Sharma, A.G.E. a
subordinate of G.E.(U), Chandimandir. He was also not given the salary for the month of August 2015. The
respondent-management falls under the definition of Industry and he is the workman under the definition of Industrial
Disputes Act. There was no compliance of Section 25-F of the Industrial Disputes Act neither any notice or any
pay/wages in lieu thereof was given nor any retrenchment compensation was paid. The juniors were retained in
service and he was terminated from service which is violation of Section 25-G of the ID Act. He demand
Rs.6,30,720/- towards back wages along with interest @12% and reinstatement in service.

2. Respondent/management has filed its written statement, alleging therein that there are two types of employees
i.e. Combatants and Civilians and not Civilian(Contractual). Daily wagers are employed through contractors and they
are not the employees of the management. It is denied that workman was interviewed and selected and appointed as
Mazdoor by Selection Committee. The workman was never employed by the management so the question of
termination of services without any notice and any compensation does not arise. The management does not fall under
the definition of Industry as the office of the management is under the control and administration of Ministry of
Defence and the same being under the Central Government of India, the question of falling the management under the
definition of Industry does not arise. The management has not violated the provisions of Section 25-F of the ID Act.
Since the workman was never worked with the management, the question of payment of money in lieu of three
months notice does not arise. Therefore, the present claim statement is liable to be dismissed being devoid of merits in
the interest of justice.

3. The workman filed replication to the written statement filed by the management, alleging therein that he was
employed and worked as Pump Operator for the management from 1.9.1999 to 8.8.2015 and was paid Rs.50/- per day
from the day of joining which was revised from time to time and was being paid Rs.8000/- when his services were
terminated in the month of August, 2015. He was not paid for the period from 1.8.2015 to 8.8.2015. No money in lieu
of three months notice was paid to him.

4. It is pertinent to mention here that the management was proceeded ex parte on 16.11.2016 and the management
has filed an application for setting aside the ex parte order dated 16.11.2016 to which reply was filed by the workman
and the ex parte order dated 16.11.2016 passed against the management was set aside by my Ld. Predecessor on the
payment of cost of Rs.300/- on 31.05.2017.

5. Parties were given opportunity to lead evidence.

6.  The workman has examined himself as WW1 and filed his affidavit in evidence as Ex. WW1/A and has been
cross-examined by the learned counsel of management. The workman has also examined WW2 Sh. Mohd. Yamin,
who filed his affidavit in evidence as Ex. WW2/A, WW3 Anil Kumar who filed his affidavit in evidence as
Ex.WW3/A, WW4 Gulshan Ali who filed his affidavit in evidence as Ex.WW4/A and WWS5 Mohd. Aslam who filed
his affidavit in evidence as Ex. WWS5/A and were cross-examined by the learned counsel of management.

7.  The management has examined MW1 Sh. Ashish Yadav, working as AGE E/M-II in the office of Garrison
Engineer(Utility) Chandimandir, who filed his affidavit in evidence as Ex MW 1/A and has been cross-examined by
the learned AR of workman.

8. The workman filed written arguments, alleging therein that there are three types of employees i.e. Combatants,
Civilian(Regular) and Civilian(Contractual) apart from daily wagers employed through contractors. There were about
250-260 civilian employees(regular as well as contractual) working under GE(U) Chandimandir. He was interviewed,
selected and recommended to be appointed as Pump Operator by a Selection Committee constituted by G.E. and was
appointed as such in August 1999 after due police verification and was allowed to join on 1.9.1999 from 8 am to 17
pm daily with a break of one hour for lunch. The workman was assured at the time of initial appointment/joining that
he would be regularized as and when vacancies are sanctioned and notified in future on a regular scales of pay. The
workman discharging his duties sincerely and honestly and his superiors never had any occasion to point out or
having been found wanting. He had to work under strict military discipline in that when he used to enter/exit in/out of
the Cantonment his Pass/I-card used to be checked and J.E. used to take daily attendance with time and date. Earlier
Pass/I-Card used to made and issued by AGE and later on it was used to be issued by Station Headquarters,
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Chandimandir. Management was taking work for nine hours a day(including one hour break) from workman but was
neither paying the minimum wages prescribed and notified from time to time by the Govt. nor any weekly holidays,
any type of casual leave or earned leave was being given. The workman filed his affidavit in evidence and similarly
four more witnesses were examined and cross-examined. All the witnesses have supported the version that there were
three types of employees viz. Combatants, Civilian(Regular) and Civilian(Contractual) apart from daily wagers
employed through Contractors and there were about 250-260 civilian employees working under GE(U)
Chandimandir. Lone witness of the management is Assistant Garrison Engineer(AGE) who though posted on the
incumbent post only December 2017 i.e. much after the period of workman’s employment with management from
1.9.1999 to 7.8.2015 but claims to be in full knowledge of the case and hence competent to deposit. He denied of
having any contractual employee like workman because management gives all maintenance works to Contractor and
do not deal directly with contractual employees. The names of the contractors who were awarded such contract from
1999 to 2015 not given by the management and their date of contract/agreement, tenure of agreement, terms and
conditions of agreement liability default or otherwise are not given. Assuming for the sake of argument that workman
was employee of contractor as to how come same contractor continued from 1.9.1999 to 8.8.2015. It is a settled
principle of law that if the facts are not specifically pleaded nor denied in pleadings are deem to be admitted facts and
there is no question of its proof by oral or documentary evidence nor any such documentary of otherwise evidence is
placed on record. The workman has placed on the record complaint slips which are more than 130 in number for the
period from 2007 to 2011, which belongs to the respondent-management having Docket Machine Numbers duly
singed by the incumbent Junior Engineers(E/M) at the relevant time. By these signed slips, works/daily duties used to
be assigned to the workman giving the details of the nature of complaint, building number and location, individual
tradesman detailed for the job and were required to be deposited back in the Service Centre on completion of job.
These complaint slips conclusively prove that the workman was the employee of the management and the
works/duties used to be allotted was supervised and monitored by JR(E/M) of the management. The workman has
placed reliance to the judgment titled as Ram Singh and others Vs. Union Territory Chandigarh and others, Civil
Appeal No.3166/2002, decided on 07.11.2003, which deals with the relationship between employer and
employee/master and servant and forum for deciding nature of employment of workman with establishment and
contractors.

9.  The management filed written arguments, alleging therein that there are two types of employees i.e. Combatants
and Civilians and not Civilian(Contractual). The daily wagers are employed through contractors and thus, they are not
the employees of the management. The workman was never appointed by the management and thus, no payment has
ever been made to the defence accounts and the workman should be asked to prove the same with cogent evidence.
The workman requested for experience certificate with a request that he can work with any other contract/contractor
and accordingly the experience certificate was issued with specific work that on contractual basis that means they are
working under contractors and they were paid by the different contractors. The MES was issuing temporary entry
passes for workers of contractors as well as to the dependents of MES employees. But to security, this practice was
stopped by Station HW and direction was issued that security passes shall be issued by Station HQ and police
verification was also the requirement of Station HQ. CMP persons started checking all the persons including deployed
by the contractors on installations. Therefore, to overcome the problem, all the persons were asked to give an
application so that it can be forwarded to the respective police verification. The present claim petition filed by the
workman is liable to be dismissed in the interest of justice.

10. I have heard learned counsels for the parties and have gone through the entire evidence placed on file by the
parties as well as written arguments.

11. Itis added here, it is the case of the workman that it was usual practice in respondent-management that initially
civilian employees are employed on temporary basis and paid less than the prescribed rates and after observing the
performance, the workman are regularized on job after one year. He was paid Rs.50/- per day. Thus, the workman
claims himself to be appointed on temporary daily wages. The first question is required to be determined is whether
the claimant is a workman even if he was appointed on temporary daily wages and was drawing Rs.50/- per day. To
my mind, the claimant is a workman within the definition of Section 2(S). In this regard, reference can be made to the
decision in the case of Devinder Singh Vs. Municipal Council, Sanaur, AIR 2011 Supreme Court 2532, wherein the
Hon’ble Apex Court while interpreting the provisions of Section 2(S) of the Act which deals with the definition of
“workman” has observed as under :-

“The source of employment, the quantum of recruitment, the terms & conditions of employment/
contract of service, the quantum of wages/ pay and mode of payment are not at all relevant for deciding
whether or not a person is a workman within the meaning of Section 2(s) of the Act. The definition of
workman also does not make any distinction between full time and part time employee or a person
appointed on contract basis. There is nothing in the plain language of Section 2(s) from which it can be
inferred that only person employed on regular basis or a person employed for doing whole time job is a
workman and the one employed on temporary, part time or contract basis on fixed wages or as a casual
employee or for doing duty for fixed hours is not a workman.”
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It is clear from the perusal of aforesaid observations that even if a person is engaged on temporary, part time or
contract basis or for doing any other kind of work and is duly paid wages for the said work, in that eventuality such a
person would be covered by the definition of “workman” as provided in Section 2(S) of the Act. Thus, nature of
appointment or source of appointment is not relevant to be a “workman” within the Industrial Disputes Act, 1947.

12.  The real controversy lies between the parties with respect to the relationship of workman with management.
The issue as to whether the workman was engaged by the employer/management directly or through contractors is the
bone of contention between the parties. There is no dispute about preposition of law that onus to prove that claimant
was in the employment of management is always on the workman/claimant and it is for the workman to adduce
evidence to prove factum of his employment with the management. Such evidence may be in form of receipt of salary
or wages for 240 days or record of their appointment or engagement for that period to show that he had worked with
the respondent-management for 240 days or more in a calendar year. In this regard, reference may be made to
judgment of Hon’ble Supreme Court in case of Batala Coop. Sugar Mills Ltd. Vs. Sowaran Singh, (2005) 8
Supreme Court Cases 481 as well as Director Fisheries terminated Division Vs. Bhikubhai Meghajibhai
Gavda(2012) 1 SCC 47.

13.  Question remains to be seen whether claimant/workman Raman Kumar has proved that he was directly engaged
by the management on 1.9.1999 and served till his termination on 7.8.2015. This fact has to be proved by the
documentary evidence as well as oral evidence. At the very outset, it may be mentioned that there is no single reliable
document to prove that workman/claimant was directly employed by the management. In this connection, workman
Raman Kumar has accepted that neither any appointment letter nor any termination letter was issued by the
respondent-management. Undoubtedly, witness examined by the respondent-management namely Ashish Yadav,
AGE E/M-II, Garrison Engineer(Utility) Chandimandir has categorically stated in his evidence that the
claimant/workman was not employed by the management as such, neither notice nor retrenchment compensation was
given by management.

14. The Hon’ble Supreme Court after analysing the catena of cases has laid down in Balwant Raj Saluja Vs. Air
India Limited in _Civil Appeal No.10266 dated 25.08.2014, two well recognised tests to find out whether the labours
are the contract employees of the principal employer as follows:-

1) Whether the principal employer pays the salary instead of contractor and
2) Whether the principal employer controls and supervise the work of the employees?

The facts regarding the payment of salary by the management or contractor has not been specifically stated in
the claim petition of the workman. In fact, claim petition is totally silent regarding the payment of wages, salary, letter
of appointment or anything likewise. Similarly, workman has not mentioned anything regarding the mode of payment
of wages, salaries etc. in his affidavit. Thus, this basic features for holding the relationship of employer and employee
is totally lacking not in the pleading but also in the evidence submitted by the workman.

15.  WWI1 Raman Kumar has stated in his cross-examination that he was paid salary by the JE of the Department in
cash and signatures were obtained in a register. Salary slip was not issued to the workman. It appears that workman
has taken the above plea just to cover up his case that he was employed by the respondent-management. Actually the
workman was not employed by the respondent-management as it is his case that he was interviewed, selected and
recommended as Pump Operator by a Selection Committee constituted by G.E. and joined as such on 1.9.1999. His
police verification was also done. The said statement of him also seemed to be afterthought because had he been
interviewed, selected and recommended to be appointed as Pump Operator. He could have summoned the documents
from the respondent-management by filing an application but he has not summoned the documents which clearly
shows that he was not getting any wages from the respondent-management nor he was appointed by the respondent-
management.

16. Secondly, so far as the question of controls and supervision is concerned. Workman has categorically stated that
his work was controlled and supervised by the officials of the management. To this effect, he has placed on record the
temporary entry pass and complaint slips. Except this, nothing is brought on record to prove that it is management
who were supervising and controlling the work of claimant/workman. The apex court while explaining the factor of
supervision and control in the case of International Airport Authority of India vs. International Air Cargo Workers
Union [209 (13) SCC374] has held as follows:-

“If the contract is for supply of labour, necessarily, the labour supplied by the contractor will work
under the directions, supervision and control of the principal employer but that would not make the
worker a direct employee of the principal employer, if the salary is paid by contractor, if the right to
regulate employment is with the contractor, and the ultimate supervision and control lies with the
contractor.

The principal employer only controls and directs the work to be done by a contract labour, when such
labour is assigned/allotted/sent to him. But it is the contractor as employer, who chooses whether the
worker is to be assigned/allotted to the principal employer or used otherwise. In short, worker being the
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employee of the contractor, the ultimate supervision and control lies with the contractor as he decides
whether the employee will work and how long he will work and subject to what conditions. Only when
the contractor assigns/sends the worker to work under the principal employer, the worker works under
the supervision and control of the principal employer but that is secondary control. The primary control
is with the contractor.”

17. Thus, the principal enunciated by the Hon’ble Supreme Court clearly establishes that mere supervision of work
is not sufficient to prove the relationship of employer and employee till it is proved that there was a complete control
and supervision. The management control includes the authority of dismissal, taking of disciplinary action and
continuity of service etc. Claim petition filed by the claimant/workman is mum on this score and workman has not
mentioned any specific averment in his affidavit regarding the appointment, authority of dismissal or taking of
disciplinary action by the management. There is nothing on record to prove that it is the management who grant the
leave or has authority to take any disciplinary action. In my considered opinion, mere saying of supervision regarding
the execution of the work as alleged by the witness may not be called effective and absolute control. Such control is
being emphasized to control the work of the management for a specific work in efficient manner done by the
management in the establishment. Therefore, it cannot be said that workman was working under the control and
supervision of the respondent-management. So far as the case law of Ram Singh and other(supra) referred by the
learned AR for the workman is concerned, it stated that control by employer is only one factor to determine relation
between employers and employees along with many other interrelated factors.

18. Undoubtedly, in Tribunal cases, has to be decided on the basis of the preponderance of probability and not the
proof beyond reasonable doubt. So far as this case is concerned, there is no documentary evidence on record to
prove the factum of direct employment of workman with the management. In any way nothing is on record with
respect of the payment of salary, attendance register or work done by the claimant/workman during the course of
alleged employment with the management. There is nothing mentioned in the claim petition as well as affidavit of
the workman that who was the person-concerned by which he was directly engaged in the respondent-management
of Garrison Engineer, Chandimandir. I am of the considered opinion that mere saying that he was employed by the
Selection Committee constituted by G.E. and was appointed as Pump Operator which is clearly not proved by the
workman. Thus, it may be observed that there is nothing conclusive either oral or documentary to prove that it was
principal-employer Garrison Engineer, Chandimandir who controls and supervise the work of the workman.
Workman Raman Kumar has examined four witnesses WW2 Mohd. Yamin, WW3 Anil Kumar, WW4 Gulshan Ali
and WW5 Mohd. Aslam, their testimonies are of similar nature as that of workman. They all had also stated that
salary was paid to them also by the J.E. of the department in cash. They had also admitted that there was no
advertisement at the time of their joining. They had not submitted any form or application for the job. There was no
call letter for joining the service. They are also daily wager like the workman and as such, their statements are also
of no use to prove the case of workman.

19. So far as the question pertaining to the non-compliance of the provisions of Section 25-F of the ID Act is
concerned. It is not disputed that management has neither issued any show cause notice nor given any compensation
in lieu of notice as is envisaged under Section 25-F of the ID Act. Learned counsel of the management contended that
workman in fact was not the employee of the establishment as such, neither he is terminated by the management nor
such notice and compliance of Section 25-F of the Act is required by the establishment. In this connection, learned
counsel of the management has placed reliance in the case of Municipal Corporation, Faridabad Vs. Siri Niwas,
Appeal(Civil) No.1851 of 2002, decided on 06.09.2004, Rajasthan State Ganganagar S. Mills Ltd. Vs. State of
Rajasthan & Anr. Civil Appeal No.5969 od 2004, decided on 13.09.2004 as well as State of Rajasthan, Manager
RBI Bangalore Vs. S. Mani & Ors. Civil Appeal No.6306-6316 of 2003 decided on 14.03.2005. Learned counsel of
the workman contended that workman is rendering his services with the management for so many years and he had
completed 240 days in the year 7.8.2015 before termination by the management. As per pleading of the workman he
was terminated from 7.8.2015 without compliance of Section 25-F of the ID Act. It is pertinent to mention that
pleadings required specific averments with respect to the facts alleged in it. It is not specifically pleaded that
workman was retrenched/terminated by the management in preceding year i.e. on 7.8.2015 even he had rendered 240
days of service in the management. Thus, there is no specific pleading with respect to the working of 240 days in
preceding year of the alleged termination. In the affidavit even there is no mention that the workman has worked for
240 days in the preceding year i.e. on 7.8.2015. Thus, this is a general assertion for rendering services with the
management rather specific averments with respect to the 240 days in the preceding year before the termination. Thus,
claim petition as well as affidavit filed by the workman is not very specific with respect to 240 days working in the
establishment. In the light of the specific denial by the management for rendering services with the management,
burden lies on the workman to prove this fact. The workman has failed to prove it. Thus, there is no necessity of
issuing any show cause notice to the workman.

20. The claimant/workman has also claimed in his claim petition as well as in his affidavit and even in his cross-
examination that Junior Engineer had given oral assurance for regularization in the department. In this regard, it is
pertinent to mention here that he cannot have been regularized in the department as in those cases where the case fall
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under the definition of industrial dispute as mentioned under Section 2(k) of the ID Act only then regularization can
be made. Section 2(k) of the ID Act defines “industrial dispute”, which reads as under:

“2. Definitions.-In this Act, unless there is anything repugnant in the subject or context,-
Xxx x

(k)  “industrial dispute” means any dispute or difference between employers and employers, or
between employers and workmen, or between workmen and workmen, which is connected with the
employment or non-employment or the terms of employment or with the conditions of labour, of
any person;”

And ID Act was amended adding Section 2A making individual dispute of a workman as an industrial dispute,
if the dispute is related to dismissal, discharge, retrenchment or termination of individual workmen. Thus, Section 2A
carves an exception to the definition of individual dispute as given in Section 2(k) of the ID Act. Thus, in order to
give jurisdiction to the appropriate government to refer the dispute to the Tribunal/Labour Court, it was essential for
the workman to show that his individual dispute for regularization was sponsored or espoused by the union of the
workmen. The five Bench of the Apex Court in the case of Workmen of Dharampal Premchand (Saughandhi) Vs.
Dharampal Premchand (Saughandhi), Civil Appeal No.532/1963, decided on 16.03.1965, has also support the
above view.

21. The Hon’ble Karnatana High Court in the case titled as Prakash and Ors. Vs. Superintending
Engineer(Electrical), O and M Circle, Belgaum and Ors., Writ Petition Nos.41747-757/1999, decided on
31.03.2000, has taken a view that the individual workman cannot raise a dispute with regard to absorption and
regularization.

22. The Delhi High Court in the case of Management of Hotel Samrat and Ors. Vs. Government of NCT and
Ors., Writ Petition(C) No.6247 & 6682/2002, decided on 04.01.2007, has taken a similar view that in order to be an
industrial dispute, it has to satisfy the definition of Section 2(k) of the ID Act.

23. Inview of the above discussion, this Tribunal is of the firm view that there is no merit in the case and the same
is liable to be dismissed.

24. Let copy of the award be sent to the Central Government for publication as required under Section 17(1) of the
Act.

25. Date: 6.3.2024
KAMAL KANT, Presiding Officer

T2 foeett, 30 frawae, 2024
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[FT. &. T -12025,/01/2024- 1S 3R (d1-11)-215]

AT, 37 Ao

New Delhi, the 30th September, 2024

S.0. 1888.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. 22/2016) of the Cent.Govt.Indus.Tribunal-cum-Labour Court
Chandigarh-1I as shown in the Annexure, in the industrial dispute between the management of _Garrison Engineer (
Utility), Militray Engineering Service,Panchkula (HR) and their workmen.

[F. No. L-12025/01/2024- IR (B-I1)-215]
SALONI, Dy. Director
ANNEXURE
In the Central Government Industrial Tribunal-cum-Labour Court-II, Chandigarh.
Present: Mr. Kamal Kant, Presiding Officer.
ID No.22/2016
Registered on:-16.06.2016

Sh. Gulshan Ali S/o Sh. Safdar Khan, R/o Village Dhera Guru, Post Office Chikan, Tehsil Kalka,
District Panchkula (HR).

......... Workman
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Versus
Garrison Engineer (Utility), Military Engineering Services, Chandimandir, District Panchkula (HR).
....... Respondent/Management
AWARD
Passed on:-06.03.2024

1. The workman Gulshan Ali has filed the present claim petition under Section 2-A of the Industrial Disputes
Act, 1947 (hereinafter called as ‘Act’) with the averment that he was interviewed and selected and recommended to be
appointed as Mazdoor by a Selection Committee constituted by G.E. and was appointed as such in June 2005. After
due Police Verification, he was allowed to join on 15.6.2005. His working hours were from 8 am to 5 pm daily with a
break of one hour for lunch. It was usual practice in G.E.(U), Chandimandir that initially civilian employees are
appointed on temporary basis, paid less that the prescribed rates, performance used to be observed and only then
regularized on the job after having observed the performance of duties, work, conduct etc. for about one year. He was
also assured at the time of his initial appointment/joining that he would be regularized as and when vacancies are
sanctioned and notified in future on a regular scales of pay. He was being paid only Rs.50/- per day which was much
less as prescribed under the Minimum Wages Act by the Government and whenever he made a demand for minimum
wages/more pay he was threatened with termination of his employment and even threatened that he would not be
regularized. His pay was increased from Rs.1500/- in 2002 to Rs.6000/- per month in 2015. He was discharging his
duties sincerely and honestly. The management did not take any steps to regularize his service despite of the fact that
the regular posts of Mazdoor, later on of Mates were existing and were vacant. The respondent/ management used the
policy of hire and fire and as on date there are 10-15 Plumbers but still some vacancies are lying vacant. He made
representations to the G.E.(U), Chandimandir through J.E. and A.G.E. concerned many times to enhance the wages
and regularize his services as per the promise given at the time of his joining but every time rather than taking any
action on the requests made he met with threat of termination of service. All his requests fell on the deaf ears. His
services were terminated on 7.8.2015 without any notice of termination and without any compensation in lieu thereof.
On 7.8.2015 he received one sentence verbal order that his services are terminated and he need not to come on duty
w.e.f. 8.8.2015 by Sh. V.K. Sharma, A.G.E. a subordinate of G.E.(U), Chandimandir. He was also not given the
salary for the month of August 2015. The respondent-management falls under the definition of Industry and he is the
workman under the definition of Industrial Disputes Act. There was no compliance of Section 25-F of the Industrial
Disputes Act neither any notice or any pay/wages in lieu thereof was given nor any retrenchment compensation was
paid. The juniors were retained in service and he was terminated from service which is violation of Section 25-G of
the ID Act. He demand Rs.2,58,320/- towards back wages along with interest @12% and reinstatement in service.

2. Respondent/management has filed its written statement, alleging therein that there are two types of
employees i.e. Combatants and Civilians and not Civilian(Contractual). Daily wagers are employed through
contractors and they are not the employees of the management. It is denied that workman was interviewed and
selected and appointed as Mazdoor by Selection Committee. The workman was never employed by the management
so the question of termination of services without any notice and any compensation does not arise. The management
does not fall under the definition of Industry as the office of the management is under the control and administration
of Ministry of Defence and the same being under the Central Government of India, the question of falling the
management under the definition of Industry does not arise. The management has not violated the provisions of
Section 25-F of the ID Act. Since the workman was never worked with the management, the question of payment of
money in lieu of three months notice does not arise. Therefore, the present claim statement is liable to be dismissed
being devoid of merits in the interest of justice.

3. The workman filed replication to the written statement filed by the management, alleging therein that he was
employed and worked as Mazdoor for the management from 15.06.2005 to 8.8.2015 and was paid Rs.50/p per day
from the day of joining which was revised from time to time and was being paid Rs.6000/- when his services were
terminated in the month of August, 2015. He was not paid for the period from 1.8.2015 to 8.8.2015. No money in lieu
of three months notice was paid to him.

4. It is pertinent to mention here that the management was proceeded ex parte on 16.11.2016 and the
management has filed an application for setting aside the ex parte order dated 16.11.2016 to which reply was filed by
the workman and the ex parte order dated 16.11.2016 passed against the management was set aside by my Ld.
Predecessor on the payment of cost of Rs.300/- on 31.05.2017.

5. Parties were given opportunity to lead evidence.

6. The workman has examined himself as WW 1 and filed his affidavit in evidence as Ex.- WW1/A and has been
cross-examined by the learned counsel of management. The workman has also examined WW2 Sh. Mohd. Aslam,
who filed his affidavit in evidence as Ex. WW2/A, WW3 Raman Kumar who filed his affidavit in evidence as
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Ex.WW3/A, WW4 Sh. Mohd. Yamin who filed his affidavit in evidence as Ex WW4/A and WWS5 Sh. Anil Kumar
who filed his affidavit in evidence as Ex.WWS5/A and were cross-examined by the learned counsel of management.

7. The management has examined MW 1 Sh. Ashish Yadav, working as AGE E/M-II in the office of Garrison
Engineer(Utility) Chandimandir, who filed his affidavit in evidence as ExMW1/A and has been cross-examined by
the learned AR of workman.

8. The workman filed written arguments, alleging therein that there are three types of employees i.e.
Combatants, Civilian(Regular) and Civilian(Contractual) apart from daily wagers employed through contractors.
There were about 250-260 civilian employees(regular as well as contractual) working under GE(U) Chandimandir. He
was interviewed, selected and recommended to be appointed as Mazdoor by a Selection Committee constituted by
G.E. and was appointed as such in June 2005 after due police verification and was allowed to join on 15.6.2005 from
8 am to 17 pm daily with a break of one hour for lunch. The workman was employed as Plumber/Pipe Fitter w.e.f.
1.1.2009. The workman was assured at the time of initial appointment/joining that he would be regularized as and
when vacancies are sanctioned and notified in future on a regular scales of pay. The workman discharging his duties
sincerely and honestly and his superiors never had any occasion to point out or having been found wanting. He had to
work under strict military discipline in that when he used to enter/exit in/out of the Cantonment his Pass/I-card used
to be checked and J.E. used to take daily attendance with time and date. Earlier Pass/I-Card used to made and issued
by AGE and later on it was used to be issued by Station Headquarters, Chandimandir. Management was taking work
for nine hours a day(including one hour break) from workman but was neither paying the minimum wages prescribed
and notified from time to time by the Govt. nor any weekly holidays, any type of casual leave or earned leave was
being given. The workman filed his affidavit in evidence and similarly four more witnesses were examined and cross-
examined. All the witnesses have supported the version that there were three types of employees viz. Combatants,
Civilian(Regular) and Civilian(Contractual) apart from daily wagers employed through Contractors and there were
about 250-260 civilian employees working under GE(U) Chandimandir. Lone witness of the management is Assistant
Garrison Engineer(AGE) who though posted on the incumbent post only December 2017 i.e. much after the period of
workman’s employment with management from 15.6.2005 to 7.8.2015 but claims to be in full knowledge of the case
and hence competent to deposit. He denied of having any contractual employee like workman because management
gives all maintenance works to Contractor and do not deal directly with contractual employees. The names of the
contractors who were awarded such contract from 2005 to 2015 not given by the management and their date of
contract/agreement, tenure of agreement, terms and conditions of agreement liability default or otherwise are not
given. Assuming for the sake of argument that workman was employee of contractor as to how come same contractor
continued from 15.06.2005 to 8.8.2015. It is a settled principle of law that if the facts are not specifically pleaded nor
denied in pleadings are deem to be admitted facts and there is no question of its proof by oral or documentary
evidence nor any such documentary of otherwise evidence is placed on record. The workman has placed on record
complaint slips which are more than 130 in number for the period from 2007 to 2011, which belongs to the
respondent/management having Docket Machine Numbers duly singed by the incumbent Junior Engineers(E/M) at
the relevant time. By these signed slips, works/daily duties used to be assigned to the workman giving details of the
nature of complaint, building number and location, individual tradesman detailed for the job and were required to be
deposited back in the Service Centre on completion of job. These complaint slips conclusively prove that the
workman was the employee of the management and the works/duties used to be allotted was supervised and
monitored by JR(E/M) of the management. The workman has placed reliance to the judgment titled as Ram Singh
and others Vs. Union Territory Chandigarh and others, Civil Appeal No.3166/2002, decided on 07.11.2003, which
deals with the relationship between employer and employee/master and servant and forum for deciding nature of
employment of workman with establishment and contractors.

9. The management filed written arguments, alleging therein that there are two types of employees i.e.
Combatants and Civilians and not Civilian(Contractual). The daily wagers are employed through contractors and thus,
they are not the employees of the management. The workman was never appointed by the management and thus, no
payment has ever been made to the defence accounts and the workman should be asked to prove the same with cogent
evidence. The workman requested for experience certificate with a request that he can work with any other
contract/contractor and accordingly the experience certificate was issued with specific work that on contractual basis
that means they are working under contractors and they were paid by the different contractors. The MES was issuing
temporary entry passes for workers of contractors as well as to the dependents of MES employees. Dut to security,
this practice was stopped by Station HW and direction was issued that security passes shall be issued by Station HQ
and police verification was also the requirement of Station HQ. CMP persons started checking all the persons
including deployed by the contractors on installations. Therefore, to overcome the problem, all the persons were
asked to given an application so that it can be forwarded to the respective police verification. The present claim
petition filed by the workman is liable to be dismissed in the interest of justice.

10. I have heard learned counsels for the parties and have gone through the entire evidence placed on file by the
parties as well as written arguments.

11. It is added here, it is the case of the workman that it was usual practice in respondent-management that
initially civilian employees are employed on temporary basis and paid less than the prescribed rates and after
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observing the performance, the workman are regularized on job after one year. The workman was paid Rs.50/- per
day. Thus, the workman claims himself to be appointed on temporary daily wages. The first question is required to be
determined is whether the claimant is a workman even if he was appointed on temporary daily wages and was
drawing Rs.50/- per day. To my mind, the claimant is a workman within the definition of Section 2(S). In this regard,
reference can be made to the decision in the case of Devinder Singh Vs. Municipal Council, Sanaur, AIR 2011
Supreme Court 2532, wherein the Hon’ble Apex Court while interpreting the provisions of Section 2(S) of the Act
which deals with the definition of “workman” has observed as under :-

“The source of employment, the quantum of recruitment, the terms & conditions of employment/ contract of
service, the quantum of wages/ pay and mode of payment are not at all relevant for deciding whether or not a
person is a workman within the meaning of Section 2(s) of the Act. The definition of workman also does not make
any distinction between full time and part time employee or a person appointed on contract basis. There is nothing
in the plain language of Section 2(s) from which it can be inferred that only person employed on regular basis or a
person employed for doing whole time job is a workman and the one employed on temporary, part time or contract
basis on fixed wages or as a casual employee or for doing duty for fixed hours is not a workman.”

It is clear from the perusal of aforesaid observations that even if a person is engaged on temporary, part time or
contract basis or for doing any other kind of work and is duly paid wages for the said work, in that eventuality such a
person would be covered by the definition of “workman” as provided in Section 2(S) of the Act. Thus, nature of
appointment or source of appointment is not relevant to be a “workman” within the Industrial Disputes Act, 1947.

12. The real controversy lies between the parties with respect to the relationship of workman with management.
The issue as to whether the workman was engaged by the employer/management directly or through contractors is the
bone of contention between the parties. There is no dispute about preposition of law that onus to prove that claimant
was in the employment of management is always on the workman/claimant and it is for the workman to adduce
evidence to prove factum of his employment with the management. Such evidence may be in form of receipt of salary
or wages for 240 days or record of their appointment or engagement for that period to show that he had worked with
the respondent-management for 240 days or more in a calendar year. In this regard, reference may be made to
judgment of Hon’ble Supreme Court in case of Batala Coop. Sugar Mills Ltd. Vs. Sowaran Singh, (2005) 8
Supreme Court Cases 481 as well as Director Fisheries terminated Division Vs. Bhikubhai Meghajibhai
Gavda(2012) 1 SCC 47.

13.  Question remains to be seen whether claimant/workman Gulshan Ali has proved that he was directly engaged
by the management on 15.6.2005 and served till his termination on 7.8.2015. This fact has to be proved by the
documentary evidence as well as oral evidence. At the very outset, it may be mentioned that there is no single reliable
document to prove that workman/claimant was directly employed by the management. In this connection, workman
Gulshan Ali has accepted that neither any appointment letter nor any termination letter was issued by the respondent-
management. Undoubtedly, witness examined by the respondent-management namely Ashish Yadav, AGE E/M-II,
Garrison Engineer(Utility) Chandimandir has categorically stated in his evidence that the claimant/workman was not
employed by the management as such, neither notice nor retrenchment compensation was given by management.

14.  The Hon’ble Supreme Court after analysing the catena of cases has laid down in Balwant Raj Saluja Vs. Air
India Limited in Civil Appeal No.10266 dated 25.08.2014, two well recognised tests to find out whether the labours
are the contract employees of the principal employer as follows:-

1) Whether the principal employer pays the salary instead of contractor and
2) Whether the principal employer controls and supervise the work of the employees?

The facts regarding the payment of salary by the management or contractor has not been specifically stated
in the claim petition of the workman. In fact, claim petition is totally silent regarding the payment of wages, salary,
letter of appointment or anything likewise. Similarly, workman has not mentioned anything regarding the mode of
payment of wages, salaries etc. in his affidavit. Thus, this basic features for holding the relationship of employer and
employee is totally lacking not in the pleading but also in the evidence submitted by the workman.

15. WW1 Gulshan Ali has stated in his cross-examination that he does not have documentary proof to show that
payment of wages were paid by management. He do not have any proof that any person was regularized. He was
engaged through contractor. Thus, his stand that he was employed by the respondent-management stands falsified.
Even from his cross-examination it can be inferred that he was getting wages in cash. Actually the workman was not
employed by the management as it is his case that he was interviewed, selected and recommended as Mazdoor by a
Selection Committee constituted by G.E. and joined as such on 15.6.2005. His police verification was also done. The
said statement of him also seemed to be afterthought because had he been interviewed, selected and recommended to
be appointed as Mazdoor. He could have summoned the documents from respondent-management by filing an
application but he has not summoned the documents which clearly shows that he was not getting any wages from
respondent-management nor he was appointed by the respondent-management.
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16. Secondly, so far as the question of controls and supervision is concerned. Workman has categorically stated that
his work was controlled and supervised by the officials of the management. To this effect, he has placed on record the
temporary entry pass and complaint slips. Except this, nothing is brought on record to prove that it is management
who were supervising and controlling the work of claimant/workman. The apex court while explaining the factor of
supervision and control in the case of International Airport Authority of India vs. International Air Cargo Workers
Union [209 (13) SCC374] has held as follows:-

“If the contract is for supply of labour, necessarily, the labour supplied by the contractor will work under the
directions, supervision and control of the principal employer but that would not make the worker a direct employee
of the principal employer, if the salary is paid by contractor, if the right to regulate employment is with the
contractor, and the ultimate supervision and control lies with the contractor.

The principal employer only controls and directs the work to be done by a contract labour, when such labour is
assigned/allotted/sent to him. But it is the contractor as employer, who chooses whether the worker is to be
assigned/allotted to the principal employer or used otherwise. In short, worker being the employee of the
contractor, the ultimate supervision and control lies with the contractor as he decides whether the employee will
work and how long he will work and subject to what conditions. Only when the contractor assigns/sends the
worker to work under the principal employer, the worker works under the supervision and control of the principal
employer but that is secondary control. The primary control is with the contractor.”

17. Thus, the principal enunciated by the Hon’ble Supreme Court clearly establishes that mere supervision of
work is not sufficient to prove the relationship of employer and employee till it is proved that there was a complete
control and supervision. The management control includes the authority of dismissal, taking of disciplinary action and
continuity of service etc. Claim petition filed by the claimant/workman is mum on this score and workman has not
mentioned any specific averment in his affidavit regarding the appointment, authority of dismissal or taking of
disciplinary action by the management. There is nothing on record to prove that it is the management who grant the
leave or has authority to take any disciplinary action. In my considered opinion, mere saying of supervision regarding
the execution of the work as alleged by the witness may not be called effective and absolute control. Such control is
being emphasized to control the work of the management for a specific work in efficient manner done by the
management in the establishment. So far as the photocopies of complaint slips and entry pass placed on record by the
workman are concerned, they have also not been proved by calling the concerned official from the respondent-
management. Moreover, from these slips and entry pass, it cannot be said that workman was working under the
control and supervision of the respondent-management. So far as case law of Ram Singh and others(supra) referred by
the learned AR for the workman is concerned, it stated that control by employer is only one factor to determine
relation between employers and employees along with many other interrelated factors.

18. Undoubtedly, in Tribunal cases, has to be decided on the basis of the preponderance of probability and not
the proof beyond reasonable doubt. So far as this case is concerned, there is no documentary evidence on record to
prove the factum of direct employment of workman with the management. In any way nothing is on record with
respect of the payment of salary, attendance register or work done by the claimant/workman during the course of
alleged employment with the management. There is nothing mentioned in the claim petition as well as affidavit of the
workman that who was the person-concerned by which he was directly engaged in the respondent-management of
Garrison Engineer, Chandimandir. I am of the considered opinion that mere saying that he was employed by the
Selection Committee constituted by G.E. and was appointed as Mazdoor which is clearly not proved by the workman.
Thus, it may be observed that there is nothing conclusive either oral or documentary to prove that it was principal-
employer Garrison Engineer, Chandimandir who controls and supervise the work of the workman. Workman Gulshan
Ali has examined four witnesses WW2 Mohd. Aslam, WW3 Raman Kumar, WW4 Mohd. Yamin and WW5 Anil
Kumar, their testimonies are of similar nature as that of workman. They were engaged through contractor. No
appointment letter was issued to them. They have no documentary proof to show that they were paid by the
management. They do not have any termination letter issued by the management. They do not have any proof to show
that the management has released the vacancy on regular basis. They are also daily wager like the workman and as
such, their statements are also of no use to prove the case of workman.

19. So far as the question pertaining to the non-compliance of the provisions of Section 25-F of the ID Act is
concerned. It is not disputed that management has neither issued any show cause notice nor given any compensation
in lieu of notice as is envisaged under Section 25-F of the ID Act. Learned counsel of management contended that
workman in fact was not the employee of the establishment as such, neither he is terminated by the management nor
such notice and compliance of Section 25-F of Act is required by the establishment. In this connection, learned
counsel of management has placed reliance in case of Municipal Corporation, Faridabad Vs. Siri Niwas,
Appeal(Civil) No.1851 of 2002, decided on 06.09.2004, Rajasthan State Ganganagar S. Mills Ltd. Vs. State of
Rajasthan & Anr. Civil Appeal No.5969 od 2004, decided on 13.09.2004 as well as State of Rajasthan, Manager
RBI Bangalore Vs. S. Mani & Ors. Civil Appeal No.6306-6316 of 2003 decided on 14.03.2005. Learned counsel of
workman contended that workman is rendering his services with management for so many years and he had
completed 240 days in the year 7.8.2015 before termination by the management. As per pleading of the workman he
was terminated from 7.8.2015 without compliance of Section 25-F of the ID Act. It is pertinent to mention that




[\ [I—49TE 3(ii)] AL T TST9A : STFAL S, 2024/ 13, 1946 4385

pleadings required specific averments with respect to the facts alleged in it. It is not specifically pleaded that
workman was retrenched/terminated by management in preceding year i.e. on 7.8.2015 even he had rendered 240
days of service in the management. Thus, there is no specific pleading with respect to the working of 240 days in
preceding year of the alleged termination. In the affidavit even there is no mention that the workman has worked for
240 days in the preceding year i.e. on 7.8.2015. Thus, this is a general assertion for rendering services with the
management rather specific averments with respect to the 240 days in the preceding year before the termination. Thus,
claim petition as well as affidavit filed by the workman is not very specific with respect to 240 days working in the
establishment. In the light of the specific denial by the management for rendering services with the management,
burden lies on the workman to prove this fact. The workman has failed to prove it. Thus, there is no necessity of
issuing any show cause notice to the workman.

20. The claimant/workman has also claimed in his claim petition as well as in his affidavit and even in his cross-
examination that Junior Engineer had given oral assurance for regularization in the department. In this regard, it is
pertinent to mention here that he cannot have been regularized in the department as in those cases where the case fall
under the definition of industrial dispute as mentioned under Section 2(k) of the ID Act only then regularization can
be made. Section 2(k) of the ID Act defines “industrial dispute”, which reads as under:

“2. Definitions.-In this Act, unless there is anything repugnant in the subject or context,-
Xxx x

(k) “industrial dispute” means any dispute or difference between employers and employers, or between employers
and workmen, or between workmen and workmen, which is connected with the employment or non-employment or
the terms of employment or with the conditions of labour, of any person;”

And ID Act was amended adding Section 2A making individual dispute of a workman as an industrial
dispute, if the dispute is related to dismissal, discharge, retrenchment or termination of individual workmen. Thus,
Section 2A carves an exception to the definition of individual dispute as given in Section 2(k) of the ID Act. Thus, in
order to give jurisdiction to the appropriate government to refer the dispute to the Tribunal/Labour Court, it was
essential for the workman to show that his individual dispute for regularization was sponsored or espoused by the
union of the workmen. The five Bench of the Apex Court in the case of Workmen of Dharampal Premchand
(Saughandhi) Vs. Dharampal Premchand (Saughandhi), Civil Appeal No.532/1963, decided on 16.03.1965, has
support the above view.

21. The Hon’ble Karnatana High Court in the case titled as Prakash and Ors. Vs. Superintending
Engineer(Electrical), O _and M _Circle, Belgaum and Ors., Writ Petition Nos.41747-757/1999, decided on
31.03.2000, has taken a view that the individual workman cannot raise a dispute with regard to absorption and
regularization.

22. The Delhi High Court in the case of Management of Hotel Samrat and Ors. Vs. Government of NCT and
Ors., Writ Petition(C) No.6247 & 6682/2002, decided on 04.01.2007, has taken a similar view that in order to be an
industrial dispute, it has to satisfy the definition of Section 2(k) of the ID Act.

23. In view of the above discussion, this Tribunal is of the firm view that there is no merit in the case and the
same is liable to be dismissed.

24, Let copy of the award be sent to the Central Government for publication as required under Section 17(1) of
the Act.

KAMAL KANT, Presiding Officer
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New Delhi, the 30th September, 2024

S.0. 1889.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.23/2016) of the Cent.Govt.Indus.Tribunal-cum-Labour Court
Chandigarh-II as shown in the Annexure, in the industrial dispute between the management of _Garrison Engineer

(Utility), Militray Engineering Service,Panchkula (HR) and their workmen.
[F. No. L-12025/01/2024- IR (B-11)-216]

SALONI, Dy. Director
ANNEXURE

In the Central Government Industrial Tribunal-cum-Labour Court-II, Chandigarh.
Present: Mr. Kamal Kant, Presiding Officer.
ID No.23/2016
Registered on:-16.06.2016

Sh. Mohd. Aslam S/o Sh. Sarwar Khan, R/o H.No.543, Village Rampursuri, Mahadev Colony, BCW Surajpur, Tehsil
Kalka, District Panchkula(HR).

......... Workman
Versus
Garrison Engineer(Utility), Military Engineering Services, Chandimandir, District Panchkula(HR).
Respondent/Management
AWARD
Passed on:-06.03.2024

1. The workman Mohd. Aslam has filed the present claim petition under Section 2-A of the Industrial Disputes
Act, 1947(hereinafter called as ‘Act’) with the averment that he was interviewed and selected and recommended to be
appointed as Mazdoor by a Selection Committee constituted by G.E. and was appointed as such in April 2002. After
due Police Verification, he was allowed to join on 7.5.2002. His working hours were from 8 am to 5 pm daily with a
break of one hour for lunch. He was employed as Plumber w.e.f. 1.1.2009. It was usual practice in G.E.(U),
Chandimandir that initially civilian employees are appointed on temporary basis, paid less that the prescribed rates,
performance used to be observed and only then regularized on the job after having observed the performance of
duties, work, conduct etc. for about one year. He was also assured at the time of his initial appointment/joining that he
would be regularized as and when vacancies are sanctioned and notified in future on a regular scales of pay. He was
being paid only Rs.50/- per day which was much less as prescribed under the Minimum Wages Act by the
Government and whenever he made a demand for minimum wages/more pay he was threatened with termination of
his employment and even threatened that he would not be regularized. His pay was increased from Rs.1500/- in the
year 2002 to Rs.6000/- per month in 2015. He was discharging his duties sincerely and honestly. The management did
not take any steps to regularize his services despite the fact that the regular posts of Mazdoor or Plumber, later on of
Mates as well as Plumbers were existing and were vacant. The respondent/ management used the policy of hire and
fire and as on date there are 10-15 Plumbers but still some vacancies are lying vacant. He made representations to the
G.E.(U), Chandimandir through J.E. and A.G.E. concerned many times to enhance the wages and regularize his
services as per the promise given at the time of his joining but every time rather than taking any action on the requests
made he met with threat of termination of service. All his requests fell on the deaf ears. His services were terminated
on 7.8.2015 without any notice of termination and without any compensation in lieu thereof. On 7.8.2015 he received
one sentence verbal order that his services are terminated and he need not to come on duty w.e.f. 8.8.2015 by Sh. B.K.
Sharma, A.G.E. a subordinate of G.E.(U), Chandimandir. He was also not given the salary for the month of August
2015. The respondent-management falls under the definition of Industry and he is the workman under the definition
of Industrial Disputes Act. There was no compliance of Section 25-F of the Industrial Disputes Act neither any notice
or any pay/wages in lieu thereof was given nor any retrenchment compensation was paid. The juniors were retained in
service and he was terminated from service which is violation of Section 25-G of the ID Act. He demand
Rs.2,77,520/- towards back wages along with interest (@12% and reinstatement in service.

2. Respondent/management has filed its written statement, alleging therein that there are two types of
employees i.e. Combatants and Civilians and not Civilian(Contractual). Daily wagers are employed through
contractors and they are not the employees of the management. It is denied that workman was interviewed and
selected and appointed as Mazdoor by Selection Committee. The workman was never employed by the management
so the question of termination of services without any notice and any compensation does not arise. The management
does not fall under the definition of Industry as the office of the management is under the control and administration
of Ministry of Defence and the same being under the Central Government of India, the question of falling the
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management under the definition of Industry does not arise. The management has not violated the provisions of
Section 25-F of the ID Act. Since the workman was never worked with the management, the question of payment of
money in lieu of three months notice does not arise. Therefore, the present claim statement is liable to be dismissed
being devoid of merits in the interest of justice.

3. The workman filed replication to the written statement filed by the management, alleging therein that he was
employed and worked as Mazdoor/Plumber for the management from 7.5.2002 to 8.8.2015 and was paid Rs.50/- per
day from the day of joining which was revised from time to time and was being paid Rs.6000/- when his services
were terminated in the month of August, 2015. He was not paid for the period from 1.8.2015 to 8.8.2015. No money
in lieu of three months notice was paid to him.

4. It is pertinent to mention here that the management was proceeded ex parte on 16.11.2016 and the
management has filed an application for setting aside the ex parte order dated 16.11.2016 to which reply was filed by
the workman and the ex parte order dated 16.11.2016 passed against the management was set aside by my Ld.
Predecessor on the payment of cost of Rs.300/- on 31.05.2017.

5. Parties were given opportunity to lead evidence.

6. The workman has examined himself as WW1 and filed his affidavit in evidence as Ex WW1/A along with
documents i.e. Temporary Pass and work order slips(colly) and has been cross-examined by the learned counsel of
management. The workman has also examined WW2 Raman Kumar, who filed his affidavit in evidence as
Ex.WW2/A, WW3 Anil Kumar who filed his affidavit in evidence as Ex. WW3/A, WW4 Gulshan Ali who filed his
affidavit in evidence as Ex.WW4/A and WW5 Mohd. Yamin @ Geja who filed his affidavit in evidence as
Ex.WW5/A and were cross-examined by the learned counsel of management.

7. The management has examined MW1 Sh. Ashish Yadav, working as AGE E/M-II in the office of Garrison
Engineer(Utility) Chandimandir, who filed his affidavit in evidence as ExMW1/A and has been cross-examined by
the learned AR of workman.

8. The workman filed written arguments, alleging therein that there are three types of employees i.e.
Combatants, Civilian(Regular) and Civilian(Contractual) apart from daily wagers employed through contractors.
There were about 250-260 civilian employees(regular as well as contractual) working under GE(U) Chandimandir. He
was interviewed, selected and recommended to be appointed as Mazdoor by a Selection Committee constituted by
G.E. and was appointed as such in April 2002 after due police verification and was allowed to join on 7.5.2002 from §
am to 17 pm daily with a break of one hour for lunch. The workman was employed as Plumber w.e.f. 1.1.2009. The
workman was assured at the time of initial appointment/joining that he would be regularized as and when vacancies
are sanctioned and notified in future on a regular scales of pay. The workman discharging his duties sincerely and
honestly and his superiors never had any occasion to point out or having been found wanting. He had to work under
strict military discipline in that when he used to enter/exit in/out of the Cantonment his Pass/I-card used to be checked
and J.E. used to take daily attendance with time and date. Earlier Pass/I-Card used to made and issued by AGE and
later on it was used to be issued by Station Headquarters, Chandimandir. Management was taking work for nine hours
a day(including one hour break) from workman but was neither paying the minimum wages prescribed and notified
from time to time by the Govt. nor any weekly holidays, any type of casual leave or earned leave was being given.
The workman filed his affidavit in evidence and similarly four more witnesses were examined and cross-examined.
All the witnesses have supported the version that there were three types of employees viz. Combatants,
Civilian(Regular) and Civilian(Contractual) apart from daily wagers employed through Contractors and there were
about 250-260 civilian employees working under GE(U) Chandimandir. Lone witness of the management is Assistant
Garrison Engineer(AGE) who though posted on the incumbent post only December 2017 i.e. much after the period of
workman’s employment with management from 7.5.2002 to 7.8.2015 but claims to be in full knowledge of the case
and hence competent to depose. He denied of having any contractual employee like workman because management
gives all maintenance works to Contractor and do not deal directly with contractual employees. The names of the
contractors who were awarded such contract from 2002 to 2015 not given by the management and their date of
contract/agreement, tenure of agreement, terms and conditions of agreement liability default or otherwise are not
given. Assuming for the sake of argument that workman was employee of contractor as to how come same contractor
continued from 7.5.2002 to 8.8.2015. It is a settled principle of law that if the facts are not specifically pleaded nor
denied in the pleadings are deem to be admitted facts and there is no question of its proof by oral or documentary
evidence nor any such documentary or otherwise evidence is placed on the record. The workman has placed on record
the complaint slips which are more than 130 in number for the period from 2007 to 2011, which belongs to the
respondent-management having Docket Machine Numbers duly singed by the incumbent Junior Engineers(E/M) at
the relevant time. By these signed slips, works/daily duties used to be assigned to the workman giving details of the
nature of complaint, building number and location, individual tradesman detailed for the job and were required to be
deposited back in the Service Centre on completion of job. These complaint slips conclusively prove that the
workman was the employee of the management and the works/duties used to be allotted was supervised and
monitored by JR(E/M) of the management. The workman has placed reliance to the judgment titled as Ram Singh
and others Vs. Union Territory Chandigarh and others, Civil Appeal No.3166/2002, decided on 07.11.2003 which
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deals with the relationship between employer and employee/master and servant and forum for deciding nature of
employment of workman with establishment and contractors.

9. The management filed written arguments, alleging therein that there are two types of employees i.e.
Combatants and Civilians and not Civilian(Contractual). The daily wagers are employed through contractors and thus,
they are not the employees of the management. The workman was never appointed by the management and thus, no
payment has ever been made to the defence accounts and the workman should be asked to prove the same with cogent
evidence. The workman requested for experience certificate with a request that he can work with any other
contract/contractor and accordingly the experience certificate was issued with specific work that on contractual basis
that means they are working under contractors and they were paid by the different contractors. The MES was issuing
temporary entry passes for workers of contractors as well as to the dependents of MES employees. Dut to security,
this practice was stopped by Station HW and direction was issued that security passes shall be issued by Station HQ
and police verification was also the requirement of Station HQ. CMP persons started checking all the persons
including deployed by the contractors on installations. Therefore, to overcome the problem, all the persons were
asked to given an application so that it can be forwarded to the respective police verification. The present claim
petition filed by the workman is liable to be dismissed in the interest of justice.

10. I have heard learned counsels for the parties and have gone through the entire evidence placed on file by the
parties as well as written arguments.

11. It is added here, it is the case of the workman that it was usual practice in respondent-management that
initially civilian employees are employed on temporary basis and paid less than the prescribed rates and after
observing the performance, the workman are regularized on job after one year. The workman was paid Rs.50/- per
day. Thus, the workman claims himself to be appointed on temporary daily wages. The first question is required to be
determined is whether the claimant is a workman even if he was appointed on temporary daily wages and was
drawing Rs.50/- per day. To my mind, the claimant is a workman within the definition of Section 2(S). In this regard,
reference can be made to the decision in the case of Devinder Singh Vs. Municipal Council, Sanaur, AIR 2011
Supreme Court 2532, wherein the Hon’ble Apex Court while interpreting the provisions of Section 2(S) of the Act
which deals with the definition of “workman” has observed as under :-

“The source of employment, the quantum of recruitment, the terms & conditions of employment/ contract of
service, the quantum of wages/ pay and mode of payment are not at all relevant for deciding whether or not a
person is a workman within the meaning of Section 2(s) of the Act. The definition of workman also does not make
any distinction between full time and part time employee or a person appointed on contract basis. There is nothing
in the plain language of Section 2(s) from which it can be inferred that only person employed on regular basis or a
person employed for doing whole time job is a workman and the one employed on temporary, part time or contract
basis on fixed wages or as a casual employee or for doing duty for fixed hours is not a workman.”

It is clear from the perusal of aforesaid observations that even if a person is engaged on temporary, part time or
contract basis or for doing any other kind of work and is duly paid wages for the said work, in that eventuality such a
person would be covered by the definition of “workman” as provided in Section 2(S) of the Act. Thus, nature of
appointment or source of appointment is not relevant to be a “workman” within the Industrial Disputes Act, 1947.

12. The real controversy lies between the parties with respect to the relationship of workman with management.
The issue as to whether the workman was engaged by the employer/management directly or through contractors is the
bone of contention between the parties. There is no dispute about preposition of law that onus to prove that claimant
was in the employment of management is always on the workman/claimant and it is for the workman to adduce
evidence to prove factum of his employment with the management. Such evidence may be in form of receipt of salary
or wages for 240 days or record of their appointment or engagement for that period to show that he had worked with
the respondent-management for 240 days or more in a calendar year. In this regard, reference may be made to
judgment of Hon’ble Supreme Court in case of Batala Coop. Sugar Mills Ltd. Vs. Sowaran Singh, (2005) 8
Supreme Court Cases 481 as well as Director Fisheries terminated Division Vs. Bhikubhai Meghajibhai
Gavda(2012) 1 SCC 47.

13.  Question remains to be seen whether claimant/workman Mohd. Aslam has proved that he was directly engaged
by the management on 7.5.2002 and served till his termination on 7.8.2015. This fact has to be proved by the
documentary evidence as well as oral evidence. At the very outset, it may be mentioned that there is no single reliable
document to prove that workman/claimant was directly employed by the management. In this connection, workman
Mohd. Aslam has accepted that neither any appointment letter nor any termination letter was issued by the
respondent-management. Undoubtedly, witness examined by the respondent-management namely Ashish Yadav,
AGE E/M-II, Garrison Engineer(Utility) Chandimandir has categorically stated in his evidence that the
claimant/workman was not employed by the management as such, neither notice nor retrenchment compensation was
given by management.
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14.  The Hon’ble Supreme Court after analysing the catena of cases has laid down in Balwant Raj Saluja Vs. Air
India Limited in Civil Appeal No.10266 dated 25.08.2014, two well recognised tests to find out whether the labours
are the contract employees of the principal employer as follows:-

1) Whether the principal employer pays the salary instead of contractor and
2) Whether the principal employer controls and supervise the work of the employees?

The facts regarding the payment of salary by the management or contractor has not been specifically stated
in the claim petition of the workman. In fact, claim petition is totally silent regarding the payment of wages, salary,
letter of appointment or anything likewise. Similarly, workman has not mentioned anything regarding the mode of
payment of wages, salaries etc. in his affidavit. Thus, this basic features for holding the relationship of employer and
employee is totally lacking not in the pleading but also in the evidence submitted by the workman.

15. WW1 Mohd. Aslam has stated in his cross-examination that he was paid salary by the JE of the Department in
cash and signatures were obtained in a register. Salary slip was not issued to the workman. It appears that workman
has taken the above plea just to cover up his case that he was employed by the respondent-management. Actually the
workman was not employed by the respondent-management as it is his case that he was interviewed, selected and
recommended as Mazdoor by a Selection Committee constituted by G.E. and joined as such on 7.5.2002. His police
verification was also done. The said statement of him also seemed to be afterthought because had he been
interviewed, selected and recommended to be appointed as Mazdoor. He could have summoned the documents from
the respondent-management by filing an application but he has not summoned the documents which clearly shows
that he was not getting any wages from the respondent-management nor he was appointed by the respondent-
management.

16.  Secondly, so far as the question of controls and supervision is concerned. Workman has categorically stated
that his work was controlled and supervised by the officials of the management. To this effect, he has placed on
record the temporary entry pass and complaint slips. Except this, nothing is brought on record to prove that it is
management who were supervising and controlling the work of claimant/workman. The apex court while explaining
the factor of supervision and control in the case of International Airport Authority of India vs. International Air
Cargo Workers Union [209 (13) SCC374] has held as follows:-

“If the contract is for supply of labour, necessarily, the labour supplied by the contractor will work under the
directions, supervision and control of the principal employer but that would not make the worker a direct employee
of the principal employer, if the salary is paid by contractor, if the right to regulate employment is with the
contractor, and the ultimate supervision and control lies with the contractor.

The principal employer only controls and directs the work to be done by a contract labour, when such labour is
assigned/allotted/sent to him. But it is the contractor as employer, who chooses whether the worker is to be
assigned/allotted to the principal employer or used otherwise. In short, worker being the employee of the
contractor, the ultimate supervision and control lies with the contractor as he decides whether the employee will
work and how long he will work and subject to what conditions. Only when the contractor assigns/sends the
worker to work under the principal employer, the worker works under the supervision and control of the principal
employer but that is secondary control. The primary control is with the contractor.”

17.  Thus, the principal enunciated by the Hon’ble Supreme Court clearly establishes that mere supervision of work
is not sufficient to prove the relationship of employer and employee till it is proved that there was a complete control
and supervision. The management control includes the authority of dismissal, taking of disciplinary action and
continuity of service etc. Claim petition filed by the claimant/workman is mum on this score and workman has not
mentioned any specific averment in his affidavit regarding the appointment, authority of dismissal or taking of
disciplinary action by the management. There is nothing on record to prove that it is the management who grant the
leave or has authority to take any disciplinary action. In my considered opinion, mere saying of supervision regarding
the execution of the work as alleged by the witness may not be called effective and absolute control. Such control is
being emphasized to control the work of the management for a specific work in efficient manner done by the
management in the establishment. So far as the photocopies of complaint slips placed on record by the workman are
concerned, they have also not been proved by calling the concerned official from the respondent-management.
Moreover, from these slips and entry pass, it cannot be said that workman was working under the control and
supervision of the respondent-management. So far as the case law Ram Singh and other(supra) referred by the
learned AR for the workman is concerned, it stated that control by employer is only one factor to determine relation
between employers and employees along with many other interrelated factors.

18. Undoubtedly, in Tribunal cases, has to be decided on the basis of the preponderance of probability and not
the proof beyond reasonable doubt. So far as this case is concerned, there is no documentary evidence on record to
prove the factum of direct employment of workman with the management. In any way nothing is on record with
respect of the payment of salary, attendance register or work done by the claimant/workman during the course of
alleged employment with the management. There is nothing mentioned in the claim petition as well as affidavit of the
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workman that who was the person-concerned by which he was directly engaged in the respondent-management of
Garrison Engineer, Chandimandir. I am of the considered opinion that mere saying that he was employed by the
Selection Committee constituted by G.E. and was appointed as Mazdoor which is clearly not proved by the workman.
Thus, it may be observed that there is nothing conclusive either oral or documentary to prove that it was principal-
employer Garrison Engineer, Chandimandir who controls and supervise the work of the workman. Workman Mohd.
Aslam has examined four witnesses WW2 Raman Kumar, WW3 Anil Kumar, WW4 Gulshan Ali and WW5 Mohd.
Yamin, their testimonies are of similar nature as that of workman. They all had also stated that salary was paid to
them also by the J.E. of the department in cash. They had also admitted that there was no advertisement at the time of
their joining. They had not submitted any form or application for the job. There was no call letter for joining the
service. They are also daily wager like the workman and as such, their statements are also of no use to prove the case
of workman.

19. So far as the question pertaining to the non-compliance of the provisions of Section 25-F of the ID Act is
concerned. It is not disputed that management has neither issued any show cause notice nor given any compensation
in lieu of notice as is envisaged under Section 25-F of the ID Act. Learned counsel of the management contended that
workman in fact was not the employee of the establishment as such, neither he is terminated by the management nor
such notice and compliance of Section 25-F of the Act is required by the establishment. In this connection, learned
counsel of the management has placed reliance in the case of Municipal Corporation, Faridabad Vs. Siri Niwas,
Appeal(Civil) No.1851 of 2002, decided on 06.09.2004, Rajasthan State Ganganagar S. Mills Ltd. Vs. State of
Rajasthan & Anr. Civil Appeal No.5969 od 2004, decided on 13.09.2004 as well as State of Rajasthan, Manager
RBI Bangalore Vs. S. Mani & Ors. Civil Appeal No.6306-6316 of 2003 decided on 14.03.2005. Learned counsel of
the workman contended that workman is rendering his services with the management for so many years and he had
completed 240 days in the year 7.8.2015 before termination by the management. As per pleading of the workman he
was terminated from 7.8.2015 without compliance of Section 25-F of the ID Act. It is pertinent to mention that
pleadings required specific averments with respect to the facts alleged in it. It is not specifically pleaded that
workman was retrenched/terminated by the management in preceding year i.e. on 7.8.2015 even he had rendered 240
days of service in the management. Thus, there is no specific pleading with respect to the working of 240 days in
preceding year of the alleged termination. In the affidavit even there is no mention that the workman has worked for
240 days in the preceding year i.e. on 7.8.2015. Thus, this is a general assertion for rendering services with the
management rather specific averments with respect to the 240 days in the preceding year before the termination. Thus,
claim petition as well as affidavit filed by the workman is not very specific with respect to 240 days working in the
establishment. In the light of the specific denial by the management for rendering services with the management,
burden lies on the workman to prove this fact. The workman has failed to prove it. Thus, there is no necessity of
issuing any show cause notice to the workman.

20. The claimant/workman has also claimed in his claim petition as well as in his affidavit and even in his cross-
examination that Junior Engineer had given oral assurance for regularization in the department. In this regard, it is
pertinent to mention here that he cannot have been regularized in the department as in those cases where the case fall
under the definition of industrial dispute as mentioned under Section 2(k) of the ID Act only then regularization can
be made. Section 2(k) of the ID Act defines “industrial dispute”, which reads as under:

“2. Definitions.-In this Act, unless there is anything repugnant in the subject or context,-
Xxx x

(k) “industrial dispute” means any dispute or difference between employers and employers, or between employers
and workmen, or between workmen and workmen, which is connected with the employment or non-employment or
the terms of employment or with the conditions of labour, of any person;”

And ID Act was amended adding Section 2A making individual dispute of a workman as an industrial
dispute, if the dispute is related to dismissal, discharge, retrenchment or termination of individual workmen. Thus,
Section 2A carves an exception to the definition of individual dispute as given in Section 2(k) of the ID Act. Thus, in
order to give jurisdiction to the appropriate government to refer the dispute to the Tribunal/Labour Court, it was
essential for the workman to show that his individual dispute for regularization was sponsored or espoused by the
union of the workmen. The five Bench of the Apex Court in the case of Workmen of Dharampal Premchand
(Saughandhi) Vs. Dharampal Premchand (Saughandhi), Civil Appeal No.532/1963, decided on 16.03.1965, has
also support the above view.

21. The Hon’ble Karnatana High Court in the case titled as Prakash and Ors. Vs. Superintending
Engineer(Electrical), O and M Circle, Belgaum and Ors., Writ Petition Nos.41747-757/1999, decided on
31.03.2000, has taken a view that the individual workman cannot raise a dispute with regard to absorption and
regularization.

22. The Delhi High Court in the case of Management of Hotel Samrat and Ors. Vs. Government of NCT and
Ors., Writ Petition(C) No.6247 & 6682/2002, decided on 04.01.2007, has taken a similar view that in order to be an
industrial dispute, it has to satisfy the definition of Section 2(k) of the ID Act.
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23. In view of the above discussion, this Tribunal is of the firm view that there is no merit in the case and the
same is liable to be dismissed.

24, Let copy of the award be sent to the Central Government for publication as required under Section 17(1) of
the Act.

KAMAL KANT, Presiding Officer

T faeett, 30 fawaw, 2024
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New Delhi, the 30th September, 2024

S.0. 1890.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.24/2016) of the Cent.Govt.Indus.Tribunal-cum-Labour Court
Chandigarh-1I as shown in the Annexure, in the industrial dispute between the management of _Garrison
Engineer ( Utility), Militray Engineering Service,Panchkula (HR) and their workmen.

[F. No. L-12025/01/2024- IR (B-1I)-217]
SALONI, Dy. Director

ANNEXURE
In the Central Government Industrial Tribunal-cum-Labour Court-1I, Chandigarh.
Present: Mr. Kamal Kant, Presiding Officer.
ID No.24/2016
Registered on:-16.06.2016

Sh. Mohd. Yamin Geja S/o Sh. Sarwar Khan, R/0 H.No.543, Village Rampursuri, Mahadev Colony, BCW Surajpur,
Tehsil Kalka, District Panchkula(HR).

......... Workman
Versus
Garrison Engineer(Utility), Military Engineering Services, Chandimandir, District Panchkula(HR).
.Respondent/Management
Award
Passed on:-06.03.2024

1. The workman Mohd. Yamin @Geja has filed the present claim petition under Section 2-A of the Industrial
Disputes Act, 1947(hercinafter called as ‘Act’) with the averment that he was interviewed and selected and
recommended to be appointed as Mazdoor by a Selection Committee constituted by G.E. and was appointed as such
in May 2000. After due Police Verification, he was allowed to join on 1.5.2000. His working hours were from 8 am to
5 pm daily with a break of one hour for lunch. It was usual practice in G.E.(U), Chandimandir that initially civilian
employees are appointed on temporary basis, paid less that the prescribed rates, performance used to be observed and
only then regularized on the job after having observed the performance of duties, work, conduct etc. for about one
year. He was also assured at the time of his initial appointment/joining that he would be regularized as and when
vacancies are sanctioned and notified in future on a regular scales of pay. He was being paid only Rs.50/- per day
which was much less as prescribed under the Minimum Wages Act by the Government and whenever he made a
demand for minimum wages/more pay he was threatened with termination of his employment and even threatened
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that he would not be regularized. His pay was increased from Rs.1500/- in 2000 to Rs.6000/- per month in 2015. He
was discharging his duties sincerely and honestly. The management did not take any steps to regularize his service
despite of the fact that the regular posts of Mazdoor, later on of Mates as well as Plumbers were existing and were
vacant. The respondent/ management used the policy of hire and fire and as on date there are 90-95 Mates but still
some vacancies are lying vacant. He made representations to the G.E.(U), Chandimandir through J.E. and A.G.E.
concerned many times to enhance the wages and regularize his services as per the promise given at the time of his
joining but every time rather than taking any action on the requests made he met with threat of termination of service.
All his requests fell on the deaf ears. His services were terminated on 7.8.2015 without any notice of termination and
without any compensation in lieu thereof. On 7.8.2015 he received one sentence verbal order that his services are
terminated and he need not to come on duty w.e.f. 8.8.2015 by Sh. V.K. Sharma, A.G.E. a subordinate of G.E.(U),
Chandimandir. He was also not given the salary for the month of August 2015. The respondent-management falls
under the definition of Industry and he is the workman under the definition of Industrial Disputes Act. There was no
compliance of Section 25-F of the Industrial Disputes Act neither any notice or any pay/wages in lieu thereof was
given nor any retrenchment compensation was paid. The juniors were retained in service and he was terminated from
service which is violation of Section 25-G of the ID Act. He demand Rs.3,00,155/- towards back wages along with
interest @12% and reinstatement in service.

2. Respondent/management has filed its written statement, alleging therein that there are two types of
employees i.e. Combatants and Civilians and not Civilian(Contractual). Daily wagers are employed through
contractors and they are not the employees of the management. It is denied that workman was interviewed and
selected and appointed as Mazdoor by Selection Committee. The workman was never employed by the management
so the question of termination of services without any notice and any compensation does not arise. The management
does not fall under the definition of Industry as the office of the management is under the control and administration
of Ministry of Defence and the same being under the Central Government of India, the question of falling the
management under the definition of Industry does not arise. The management has not violated the provisions of
Section 25-F of the ID Act. Since the workman was never worked with the management, the question of payment of
money in lieu of three months notice does not arise. Therefore, the present claim statement is liable to be dismissed
being devoid of merits in the interest of justice.

3. The workman filed replication, reiterating the same facts as alleged in the claim statement hence need not to
be repeated again.

4. It is pertinent to mention here that the management was proceeded ex parte on 16.11.2016 and the
management has filed an application for setting aside the ex parte order dated 16.11.2016 to which reply was filed by
the workman and the ex parte order dated 16.11.2016 passed against the management was set aside by my Ld.
Predecessor on the payment of cost of Rs.300/- on 31.05.2017.

5. Parties were given opportunity to lead evidence.

6. The workman has examined himself as WW1 and filed his affidavit in evidence as Ex. WW1/A along with
documents i.e. Temporary Pass and work order slip(colly) and has been cross-examined by the learned counsel of
management. The workman has also examined WW2 Sh. Anil Kumar, who filed his affidavit in evidence as
Ex.WW2/A, WW3 Raman Kumar who filed his affidavit in evidence as Ex.WW3/A, WW4 Gulshan Ali who filed his
affidavit in evidence as Ex. WW4/A and WWS5 Mohd. Aslam who filed his affidavit in evidence as Ex. WWS5/A and
were cross-examined by the learned counsel of management.

7. The management has examined MW1 Sh. Ashish Yadav, working as AGE E/M-II in the office of Garrison
Engineer(Utility) Chandimandir, who filed his affidavit in evidence as Ex MW1/A and has been cross-examined by
the learned AR of workman.

8. The workman filed written arguments, alleging therein that there are three types of employees i.e.
Combatants, Civilian(Regular) and Civilian(Contractual) apart from daily wagers employed through contractors.
There were about 250-260 civilian employees(regular as well as contractual) working under GE(U) Chandimandir. He
was interviewed, selected and recommended to be appointed as Mazdoor by a Selection Committee constituted by
G.E. and was appointed as such in 2000 after due police verification and was allowed to join on 1.5.2000 from 8 am
to 17 pm daily with a break of one hour for lunch. The workman was employed as Plumber w.e.f. 1.1.2009. The
workman was assured at the time of initial appointment/joining that he would be regularized as and when vacancies
are sanctioned and notified in future on a regular scales of pay. The workman discharging his duties sincerely and
honestly and his superiors never had any occasion to point out or having been found wanting. He had to work under
strict military discipline in that when he used to enter/exit in/out of the Cantonment his Pass/I-card used to be checked
and J.E. used to take daily attendance with time and date. Earlier Pass/I-Card used to made and issued by AGE and
later on it was used to be issued by Station Headquarters, Chandimandir. Management was taking work for nine hours
a day(including one hour break) from workman but was neither paying the minimum wages prescribed and notified
from time to time by the Govt. nor any weekly holidays, any type of casual leave or earned leave was being given.
The workman filed his affidavit in evidence and similarly four more witnesses were examined and cross-examined.
All the witnesses have supported the version that there were three types of employees viz. Combatants,
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Civilian(Regular) and Civilian(Contractual) apart from daily wagers employed through Contractors and there were
about 250-260 civilian employees working under GE(U) Chandimandir. Lone witness of the management is Assistant
Garrison Engineer(AGE) who though posted on the incumbent post only December 2017 i.e. much after the period of
workman’s employment with management from 1.5.2000 to 7.8.2015 but claims to be in full knowledge of the case
and hence competent to deposit. He denied of having any contractual employee like workman because management
gives all maintenance works to Contractor and do not deal directly with contractual employees. The names of the
contractors who were awarded such contract from 2002 to 2015 not given by the management and their date of
contract/agreement, tenure of agreement, terms and conditions of agreement liability default or otherwise are not
given. Assuming for the sake of argument that workman was employee of contractor as to how come same contractor
continued from more than thirteen years from 7.5.2002 to 8.8.2015. It is a settled principle of law that if the facts are
not specifically pleaded nor denied in pleadings are deem to be admitted facts and there is no question of its proof by
oral or documentary evidence nor any such documentary of otherwise evidence is placed on record. The workman has
placed on record complaint slips which are more than 130 in number for the period from 2007 to 2011, which belongs
to management having Docket Machine Numbers duly singed by the incumbent Junior Engineers(E/M) at the relevant
time. By these signed slips, works/daily duties used to be assigned to the workman giving details of the nature of
complaint, building number and location, individual tradesman detailed for the job and were required to be deposited
back in the Service Centre on completion of job. These complaint slips conclusively prove that the workman was the
employee of the management and the works/duties used to be allotted was supervised and monitored by JR(E/M) of
the management. The workman has placed reliance to the judgment titled as Ram Singh and others Vs. Union
Territory Chandigarh and others, Civil Appeal No.3166/2002, which deals with the relationship between employer
and employee/master and servant and forum for deciding nature of employment of workman with establishment and
contractors.

9. The management filed written arguments, alleging therein that there are two types of employees i.e.
Combatants and Civilians and not Civilian(Contractual). The daily wagers are employed through contractors and thus,
they are not the employees of the management. The workman was never appointed by the management and thus, no
payment has ever been made to the defence accounts and the workman should be asked to prove the same with cogent
evidence. The workman requested for experience certificate with a request that he can work with any other
contract/contractor and accordingly the experience certificate was issued with specific work that on contractual basis
that means they are working under contractors and they were paid by the different contractors. The MES was issuing
temporary entry passes for workers of contractors as well as to the dependents of MES employees. Dut to security,
this practice was stopped by Station HW and direction was issued that security passes shall be issued by Station HQ
and police verification was also the requirement of Station HQ. CMP persons started checking all the persons
including deployed by the contractors on installations. Therefore, to overcome the problem, all the persons were
asked to give an application so that it can be forwarded to the respective police verification. The present claim petition
filed by the workman is liable to be dismissed in the interest of justice.

10. I have heard learned counsels for the parties and have gone through the entire evidence placed on file by the
parties as well as written arguments.

11. It is added here, it is the case of the workman that it was usual practice in respondent-management that
initially civilian employees are employed on temporary basis and paid less than the prescribed rates and after
observing the performance, the workman are regularized on job after one year. He workman was paid Rs.50/- per day.
Thus, the workman claims himself to be appointed on temporary daily wages. The first question is required to be
determined is whether the claimant is a workman even if he was appointed on temporary daily wages and was
drawing Rs.50/- per day. To my mind, the claimant is a workman within the definition of Section 2(S). In this regard,
reference can be made to the decision in the case of Devinder Singh Vs. Municipal Council, Sanaur, AIR 2011
Supreme Court 2532, wherein the Hon’ble Apex Court while interpreting the provisions of Section 2(S) of the Act
which deals with the definition of “workman” has observed as under :-

“The source of employment, the quantum of recruitment, the terms & conditions of employment/ contract of
service, the quantum of wages/ pay and mode of payment are not at all relevant for deciding whether or not a
person is a workman within the meaning of Section 2(s) of the Act. The definition of workman also does not make
any distinction between full time and part time employee or a person appointed on contract basis. There is nothing
in the plain language of Section 2(s) from which it can be inferred that only person employed on regular basis or a
person employed for doing whole time job is a workman and the one employed on temporary, part time or contract
basis on fixed wages or as a casual employee or for doing duty for fixed hours is not a workman.”

It is clear from the perusal of aforesaid observations that even if a person is engaged on temporary, part time or
contract basis or for doing any other kind of work and is duly paid wages for the said work, in that eventuality such a
person would be covered by the definition of “workman” as provided in Section 2(S) of the Act. Thus, nature of
appointment or source of appointment is not relevant to be a “workman” within the Industrial Disputes Act, 1947.

12. The real controversy lies between the parties with respect to the relationship of workman with management.
The issue as to whether the workman was engaged by the employer/management directly or through contractors is the



4394 THE GAZETTE OF INDIA :OCTOBER 5, 2024/ASIVNA 13, 1946 [PART II—SEC. 3(i1)]

bone of contention between the parties. There is no dispute about preposition of law that onus to prove that claimant
was in the employment of management is always on the workman/claimant and it is for the workman to adduce
evidence to prove factum of his employment with the management. Such evidence may be in form of receipt of salary
or wages for 240 days or record of their appointment or engagement for that period to show that he had worked with
the respondent-management for 240 days or more in a calendar year. In this regard, reference may be made to
judgment of Hon’ble Supreme Court in case of Batala Coop. Sugar Mills Ltd. Vs. Sowaran Singh, (2005) 8
Supreme Court Cases 481 as well as Director Fisheries terminated Division Vs. Bhikubhai Meghajibhai
Gavda(2012) 1 SCC 47.

13.  Question remains to be seen whether claimant/workman Mohd. Yamin @Geja has proved that he was directly
engaged by the management on 1.5.2000 and served till his termination on 7.8.2015. This fact has to be proved by the
documentary evidence as well as oral evidence. At the very outset, it may be mentioned that there is no single reliable
document to prove that workman/claimant was directly employed by the management. In this connection, workman
Mohd. Yamin @Geja has accepted that neither any appointment letter nor any termination letter was issued by the
respondent-management. Undoubtedly, witness examined by the respondent-management namely Ashish Yadav,
AGE E/M-II, Garrison Engineer(Utility) Chandimandir has categorically stated in his evidence that the
claimant/workman was not employed by the management as such, neither notice nor retrenchment compensation was
given by management.

14.  The Hon’ble Supreme Court after analysing the catena of cases has laid down in Balwant Raj Saluja Vs. Air
India Limited in Civil Appeal No.10266 dated 25.08.2014, two well recognised tests to find out whether the labours
are the contract employees of the principal employer as follows:-

1) Whether the principal employer pays the salary instead of contractor and
2) Whether the principal employer controls and supervise the work of the employees?

The facts regarding the payment of salary by the management or contractor has not been specifically stated in
the claim petition of the workman. In fact, claim petition is totally silent regarding the payment of wages, salary, letter
of appointment or anything likewise. Similarly, workman has not mentioned anything regarding the mode of payment
of wages, salaries etc. in his affidavit. Thus, this basic features for holding the relationship of employer and employee
is totally lacking not in the pleading but also in the evidence submitted by the workman.

15.  WWI1 Mohd. Yamin @Geja has stated in his cross-examination that he was paid salary by the JE of the
Department in cash and signatures were obtained in a register. Salary slip was not issued to the workman. It appears
that workman has taken the above plea just to cover up his case that he was employed by the respondent-management.
Actually the workman was not employed by the respondent-management as it is his case that he was interviewed,
selected and recommended as Mazdoor by a Selection Committee constituted by G.E. and joined as such on 1.5.2000.
His police verification was also done. The said statement of him also seemed to be afterthought because had he been
interviewed, selected and recommended to be appointed as Mazdoor. He could have summoned the documents from
the respondent-management by filing an application but he has not summoned the documents which clearly shows
that he was not getting any wages from the respondent-management nor he was appointed by the respondent-
management.

16.  Secondly, so far as the question of controls and supervision is concerned. Workman has categorically stated
that his work was controlled and supervised by the officials of the management. To this effect, he has placed on
record the temporary entry pass and complaint slips. Except this, nothing is brought on record to prove that it is
management who were supervising and controlling the work of claimant/workman. The apex court while explaining
the factor of supervision and control in the case of Infernational Airport Authority of India vs. International Air
Cargo Workers Union [209 (13) SCC374] has held as follows:-

“If the contract is for supply of labour, necessarily, the labour supplied by the contractor will work under the
directions, supervision and control of the principal employer but that would not make the worker a direct employee
of the principal employer, if the salary is paid by contractor, if the right to regulate employment is with the
contractor, and the ultimate supervision and control lies with the contractor.

The principal employer only controls and directs the work to be done by a contract labour, when such labour is
assigned/allotted/sent to him. But it is the contractor as employer, who chooses whether the worker is to be
assigned/allotted to the principal employer or used otherwise. In short, worker being the employee of the
contractor, the ultimate supervision and control lies with the contractor as he decides whether the employee will
work and how long he will work and subject to what conditions. Only when the contractor assigns/sends the
worker to work under the principal employer, the worker works under the supervision and control of the principal
employer but that is secondary control. The primary control is with the contractor.”

17. Thus, the principal enunciated by the Hon’ble Supreme Court clearly establishes that mere supervision of work
is not sufficient to prove the relationship of employer and employee till it is proved that there was a complete control
and supervision. The management control includes the authority of dismissal, taking of disciplinary action and
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continuity of service etc. Claim petition filed by the claimant/workman is mum on this score and workman has not
mentioned any specific averment in his affidavit regarding the appointment, authority of dismissal or taking of
disciplinary action by the management. There is nothing on record to prove that it is the management who grant the
leave or has authority to take any disciplinary action. In my considered opinion, mere saying of supervision regarding
the execution of the work as alleged by the witness may not be called effective and absolute control. Such control is
being emphasized to control the work of the management for a specific work in efficient manner done by the
management in the establishment. So far as the photocopies of complaint slips and entry pass placed on record by the
workman are concerned, they have also not been proved by calling the concerned official from the respondent-
management. Moreover, from these slips and entry pass, it cannot be said that workman was working under the
control and supervision of the respondent-management. So far as case law of Ram Singh and other(supra) referred
by the learned AR for the workman is concerned, it stated that control by employers is only one factor to determine
relation between employers and employees along with many other interrelated factors.

18. Undoubtedly, in Tribunal cases, has to be decided on the basis of the preponderance of probability and not
the proof beyond reasonable doubt. So far as this case is concerned, there is no documentary evidence on record to
prove the factum of direct employment of workman with the management. In any way nothing is on record with
respect of the payment of salary, attendance register or work done by the claimant/workman during the course of
alleged employment with the management. There is nothing mentioned in the claim petition as well as affidavit of the
workman that who was the person-concerned by which he was directly engaged in the respondent-management of
Garrison Engineer, Chandimandir. I am of the considered opinion that mere saying that he was employed by the
Selection Committee constituted by G.E. and was appointed as Mazdoor which is clearly not proved by the workman.
Thus, it may be observed that there is nothing conclusive either oral or documentary to prove that it was principal-
employer Garrison Engineer, Chandimandir who controls and supervise the work of the workman. Workman Mohd.
Yamin @Geja has examined four witnesses WW2 Anil Kumar, WW3 Raman Kumar, WW4 Gulshan Ali and WW5
Mohd. Aslam, their testimonies are of similar nature as that of workman. They all had also stated that salary was paid
to them also by the J.E. of the department in cash. They had also admitted that there was no advertisement at the time
of their joining. They had not submitted any form or application for the job. There was no call letter for joining the
service. They are also daily wager like the workman and as such, their statements are also of no use to prove the case
of workman.

19. So far as the question pertaining to the non-compliance of the provisions of Section 25-F of the ID Act is
concerned. It is not disputed that management has neither issued any show cause notice nor given any compensation
in lieu of notice as is envisaged under Section 25-F of the ID Act. Learned counsel of the management contended that
workman in fact was not the employee of the establishment as such, neither he is terminated by the management nor
such notice and compliance of Section 25-F of the Act is required by the establishment. In this connection, learned
counsel of the management has placed reliance in the case of Municipal Corporation, Faridabad Vs. Siri Niwas,
Appeal(Civil) No.1851 of 2002, decided on 06.09.2004, Rajasthan State Ganganagar S. Mills Ltd. Vs. State of
Rajasthan & Anr. Civil Appeal No.5969 od 2004, decided on 13.09.2004 as well as State of Rajasthan, Manager
RBI Bangalore Vs. S. Mani & Ors. Civil Appeal No.6306-6316 of 2003 decided on 14.03.2005. Learned counsel of
the workman contended that workman is rendering his services with the management for so many years and he had
completed 240 days in the year 7.8.2015 before termination by the management. As per pleading of the workman he
was terminated from 7.8.2015 without compliance of Section 25-F of the ID Act. It is pertinent to mention that
pleadings required specific averments with respect to the facts alleged in it. It is not specifically pleaded that
workman was retrenched/terminated by the management in preceding year i.e. on 7.8.2015 even he had rendered 240
days of service in the management. Thus, there is no specific pleading with respect to the working of 240 days in
preceding year of the alleged termination. In the affidavit even there is no mention that the workman has worked for
240 days in the preceding year i.e. on 7.8.2015. Thus, this is a general assertion for rendering services with the
management rather specific averments with respect to the 240 days in the preceding year before the termination. Thus,
claim petition as well as affidavit filed by the workman is not very specific with respect to 240 days working in the
establishment. In the light of the specific denial by the management for rendering services with the management,
burden lies on the workman to prove this fact. The workman has failed to prove it. Thus, there is no necessity of
issuing any show cause notice to the workman.

20. The claimant/workman has also claimed in his claim petition as well as in his affidavit and even in his cross-
examination that Junior Engineer had given oral assurance for regularization in the department. In this regard, it is
pertinent to mention here that he cannot have been regularized in the department as in those cases where the case fall
under the definition of industrial dispute as mentioned under Section 2(k) of the ID Act only then regularization can
be made. Section 2(k) of the ID Act defines “industrial dispute”, which reads as under:

“2. Definitions.-In this Act, unless there is anything repugnant in the subject or context,-

XXX X
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(k) “industrial dispute” means any dispute or difference between employers and employers, or between employers
and workmen, or between workmen and workmen, which is connected with the employment or non-employment or
the terms of employment or with the conditions of labour, of any person;”

And ID Act was amended adding Section 2A making individual dispute of a workman as an industrial
dispute, if the dispute is related to dismissal, discharge, retrenchment or termination of individual workmen. Thus,
Section 2A carves an exception to the definition of individual dispute as given in Section 2(k) of the ID Act. Thus, in
order to give jurisdiction to the appropriate government to refer the dispute to the Tribunal/Labour Court, it was
essential for the workman to show that his individual dispute for regularization was sponsored or espoused by the
union of the workmen. The five Bench of the Apex Court in the case of Workmen of Dharampal Premchand
(Saughandhi) Vs. Dharampal Premchand (Saughandhi), Civil Appeal No.532/1963, decided on 16.03.1965, has
also support the above view.

21. The Hon’ble Karnatana High Court in the case titled as Prakash and Ors. Vs. Superintending
Engineer(Electrical), O and M Circle, Belgaum and Ors., Writ Petition Nos.41747-757/1999, decided on
31.03.2000, has taken a view that the individual workman cannot raise a dispute with regard to absorption and
regularization.

22. The Delhi High Court in the case of Management of Hotel Samrat and Ors. Vs. Government of NCT and
Ors., Writ Petition(C) No.6247 & 6682/2002, decided on 04.01.2007, has taken a similar view that in order to be an
industrial dispute, it has to satisfy the definition of Section 2(k) of the ID Act.

23. In view of the above discussion, this Tribunal is of the firm view that there is no merit in the case and the
same is liable to be dismissed.

24, Let copy of the award be sent to the Central Government for publication as required under Section 17(1) of
the Act.

Date : 6.3.2024
KAMAL KANT, Presiding Officer

e fawelY, 1 orsRgEe, 2024

T3, 1891.—=ir=nfire faare sfafaaw (1947 7 14) T 9=T 17 % ATHLT H, Fraid TLHT G
R afdes, 99 .67 TR TR, IU; AEEU®H, SICHUATA, SIGHEIY; SYEsR ST,
ATHTATS, FUTME, AGAIL, F TG F Tag AR 3T =t AeHared TH=g @4d, RN, F
= oy 7 e q9 AEEI-2, AGHSTR, GATE(HTH G&dr 24/2019) FT ST 6 sqad § e
AT &, THRTILAT FAT & ST e FEhTL Al T HiT 6 qrer 01.10.202477 ITH galr o7 |

[T, . TA-40012/3,/2019- 3T 3R (317)]
=T AR, a7 a=E

New Delhi, the 1st October, 2024

S.0. 1891.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 24/2019) of The Labour Court-2,Ahmednagar. as shown in the
Annexure, in the Industrial dispute between the employers in relation to Sun security Services, Survey No.67
Parmar nagar, Pune; The General Manager, BSNL, Ahmednagar; The Sub division Engineer, BSNL,
Kopargaon, Ahmednagar, and Shri Bhausaheb Ramchandra Kharat, Worker, which was received along with
soft copy of the award by the Central Government on 01.10.2024.

[F. No. L-40012/3/2019- IR (DU)]

DILIP KUMAR, Under Secy.
ANNEXURE

IN THE SECOND LABOUR COURT, AT AHMEDNAGAR.
(BEFORE ABHIJEET G. DESHMUKH, PRESIDING OFFICER)
Reference (I.D.A.) No. 24/2019.
(CNR-MHLC-160000802019)
1. M/s. Sun Security Services,
Survey No. 67, 1% Floor,
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Parmar Nagar No. 3,
Pune —411013.

2. The General Manager,
Bharat Sanchar Nigam Ltd.,
DTO Compound, Near GPO,
Ahmednagar — 414002.

3. Sub Divl. Engineer,
Bharat Sanchar Nigam Ltd.,

Kopragaon Distt,
Ahmednagar — 414002. . First Party.
VERSUS
Sh. Bhausaheb Ramchandra Kharat,
C/o. Nasik Pune Road, Mahatma
Gandhi Nagar, Tal — Sangamner,
Distt — Ahmednagar — 414002. Second Party.
APPEARANCE :- Shri. A.V. Patil, Ld. Adv. for First Party.
Shri. K.Y. Modgekar, Ld. Adv. For Second Party.
AWARD

(Delivered on 31/07/2024)

1. The Section Officer, Government of India, Ministry of Labour, New Delhi has sent this reference under
clause (d) of sub-section (1) and sub-section 2-A of Section 10 of the Industrial Disputes Act, 1947, for adjudication
of the dispute between the above parties.

2. Perusal of record and proceedings discloses that this Court has issued notices to both the parties vide Exh. O-
2 and Exh. O-4. The first party No. 1 failed to appear before the Court. Hence, matter is proceeded ex-parte against
first party No. 1 vide order on Exh. U-1 dated 22.01.2020. The second party and first party Nos. 2 and 3 appeared
through their respective Advocates, and filed their respective statement of claim and written statement. The second
party has also filed interim relief application Exh. U-2. The first party Nos. 2 and 3 have filed their detailed say at
Exh. C-7 to the interim relief application of the second party. Thereafter, the second party has filed notice of
documents Exh. U-7 on 12.02.2020. The said application was decided on 01.02.2021. Thereafter, the matter was
posted from time to time till 10.07.2024, for argument on interim relief application and compliance of order passed on
Exh. U-7.
3. Perused record and proceedings. Perusal of Roznama discloses that the second party has not taken any steps
to proceed further with the case since last more than 3 years. This lethargic behavior of the second party clearly shows
that the second party lost his interest in proceeding with the present Reference. Hence, on 10.07.2024, the matter is
posted for passing Award. Thereafter, also the second party remained continuously absent and failed to take steps.
4. Today, the second party is called out repeatedly, but he failed to appear before the Court and to take steps.
Having regard to these facts and circumstances of the case, this Court is of the considered view that the second party
failed to appear before this Court even after giving more than sufficient opportunities and he lost his interest in
proceeding with the present Reference. Hence, the present matter deserves to be disposed of by answering the
Reference in negative. Hence, the following award is passed.

AWARD
1. The reference is answered in negative.

2. Six copies of this Award be sent to Section Officer, Government of India, Ministry of Labour, New Delhi for
publication and further necessary action.

3. No order as to costs
Date : 31.7.2024
ABHIJEET G. DESHMUKH, Presiding Officer
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< faeett, 1 sraqae, 2024

F.3M. 1892.—=f=nire faare e = (1947 F7 14) ¥ 91T 17 % ATHLT H, Fraid THT a7

& afdewr, 99 .67 TR TR, q0; WEeU®, SCHUAUA, gAY, STEsRi ST,
fuauATe, FIGTE, AGHIE, F THeTdT F Gag At i st fRefia G seam, F 1, F
= oy #§ A 30 AAI-2, AGHSTR, GAT(HTH AT 26/2019) Fr ST 6 sty § faamar
AT &, TRTIAT FLAT & ST hea 1 GERT T qIF FHIAT % A1 01.10.202477 STH g A7 |

[T, &. T&-40012/5,/2019- oS 3% (377)]
=t AR, sEw a=a

New Delhi, the 1st October, 2024

S.0. 1892.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 26/2019) of The Labour Court-2,Ahmednagar. as shown in the
Annexure, in the Industrial dispute between the employers in relation to Sun security Services, Survey No.67
Parmar nagar, Pune; The General Manager, BSNL, Ahmednagar; The Sub division Engineer, BSNL,
Kopargaon, Ahmednagar, and Shri Dilip Ranganath Jagtap, Worker, which was received along with soft copy
of the award by the Central Government on 01.10.2024.

[F. No. L-40012/5/2019- IR (DU)]

DILIP KUMAR, Under Secy.
ANNEXURE

IN THE SECOND LABOUR COURT, AT AHMEDNAGAR.
(BEFORE ABHIJEET G. DESHMUKH, PRESIDING OFFICER)
Reference (I.D.A.) No. 26/2019.
(CNR-MHLC-160000822019)

1. M/s. Sun Security Services,

Survey No. 67, 1% Floor,

Parmar Nagar No. 3,

Pune — 411013.
2. The General Manager,

Bharat Sanchar Nigam Ltd.,

DTO Compound, Near GPO,

Ahmednagar — 414002.
3. Sub Divl. Engineer,

Bharat Sanchar Nigam Ltd.,

Kopragaon Distt,

Ahmednagar — 414002. First Party.

VERSUS
Sh. Dilip Ranganath Jagtap,
C/o. Telegaon Dighe,
Tal — Sangamner,
Ahmednagar — 414002. Second Party.
APPEARANCE :- Shri. A.V. Patil, Ld. Adv. for First Party.
Shri. K.Y. Modgekar, Ld. Adv. For Second Party.



[\ [I—49TE 3(ii)] AL T TST9A : STFAL S, 2024/ 13, 1946 4399

AWARD
(Delivered on 31/07/2024)

1. The Section Officer, Government of India, Ministry of Labour, New Delhi has sent this reference under
clause (d) of sub-section (1) and sub-section 2-A of Section 10 of the Industrial Disputes Act, 1947, for adjudication
of the dispute between the above parties.

2. Perusal of record and proceedings discloses that this Court has issued notices to both the parties vide Exh. O-
2 and Exh. O-4. The first party No. 1 failed to appear before the Court. Hence, matter is proceeded ex-parte against
first party No. 1 vide order on Exh. U-1 dated 22.01.2020. The second party and first party Nos. 2 and 3 appeared
through their respective Advocates, and filed their respective statement of claim and written statement. The second
party has also filed interim relief application Exh. U-2. The first party Nos. 2 and 3 have filed their detailed say at
Exh. C-7 to the interim relief application of the second party. Thereafter, the second party has filed notice of
documents Exh. U-7 on 12.02.2020. The said application was decided on 01.02.2021. Thereafter, the matter was
posted from time to time till 10.07.2024, for argument on interim relief application and compliance of order passed on
Exh. U-7.

3. Perused record and proceedings. Perusal of Roznama discloses that the second party has not taken any steps
to proceed further with the case since last more than 3 years. This lethargic behavior of the second party clearly shows
that the second party lost his interest in proceeding with the present Reference. Hence, on 10.07.2024, the matter is
posted for passing Award. Thereafter, also the second party remained continuously absent and failed to take steps.

4. Today, the second party is called out repeatedly, but he failed to appear before the Court and to take steps.
Having regard to these facts and circumstances of the case, this Court is of the considered view that the second party
failed to appear before this Court even after giving more than sufficient opportunities and he lost his interest in
proceeding with the present Reference. Hence, the present matter deserves to be disposed of by answering the
Reference in negative. Hence, the following award is passed.

AWARD
1. The reference is answered in negative.

2. Six copies of this Award be sent to Section Officer, Government of India, Ministry of Labour, New Delhi for
publication and further necessary action.

3. No order as to costs.

Date : 31.7.2024

ABHIJEET G. DESHMUKH, Presiding Officer

< faeett, 1 Fgay, 2024

.3, 1893. == faare sfafaaw (1947 7 14) T 9=T 17 % ATHLT H, Frxid THT a7
R afdes, 99 .67 TR TR, IU; AEEU®H, SICHUATA, SIGHEIY; SYEsR ST,
ATHTATS, FIQNT, AGHIL, & TaedT F Hag AR T = TUS AR FATUL,FTHI, F S4
aay ¥ [Afde o\ AAeg-2, SIgHeiI, YaTe(das 6T 28/2019) &1 ST & siqaws # fGamar @
&, T FTAT & ST sl T TLRTE Rl TG FIAT 6 12 01.10.202477 ITH 3T (7T |

[T, . Ud-40012/19/2019- 31$ IR (1]

=T AR, sEw a=T

New Delhi, the 1st October, 2024

S.0. 1893.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 28/2019) of The Labour Court-2,Ahmednagar. as shown in the
Annexure, in the Industrial dispute between the employers in relation to Sun security Services, Survey No.67
Parmar nagar, Pune; The General Manager, BSNL, Ahmednagar; The Sub division Engineer, BSNL,
Kopargaon, Ahmednagar, and Shri Narode Bhaskar Keshvrao, Worker, which was received along with soft
copy of the award by the Central Government on 01.10.2024.

[F. No. L-40012/19/2019- IR (DU)]
DILIP KUMAR, Under Secy.
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ANNEXURE
IN THE SECOND LABOUR COURT, AT AHMEDNAGAR.
(BEFORE ABHIJEET G. DESHMUKH, PRESIDING OFFICER)
Reference (I.D.A.) No. 28/2019.
(CNR-MHLC-160000842019)
1. M/s. Sun Security Services,
Survey No. 67, 1* Floor,
Parmar Nagar No. 3,
Pune —411013.
2. The General Manager,
Bharat Sanchar Nigam Ltd.,
DTO Compound, Near GPO,
Ahmednagar — 414002.

3. Sub Divl. Engineer,

Bharat Sanchar Nigam Ltd.,

Kopragaon Distt,

Ahmednagar — 414002. . First Party.

VERSUS
Sh. Narode Bhaskar Keshvrao,
C/o. Narode Galli, Po. - Kopargaon,
Tal — Sangamner, Distt. - Ahmednagar,
Ahmednagar — 414002. Second Party.
APPEARANCE :- Shri. A.V. Patil, Ld. Adv. for First Party.
Shri. K.Y. Modgekar, Ld. Adv. For Second Party.
AWARD

(Delivered on 31/07/2024)

1. The Section Officer, Government of India, Ministry of Labour, New Delhi has sent this reference under
clause (d) of sub-section (1) and sub-section 2-A of Section 10 of the Industrial Disputes Act, 1947, for adjudication
of the dispute between the above parties.

2. Perusal of record and proceedings discloses that this Court has issued notices to both the parties vide Exh. O-
2 and Exh. O-4. The first party No. 1 failed to appear before the Court. Hence, matter is proceeded ex-parte against
first party No. 1 vide order on Exh. U-1 dated 22.01.2020. The second party and first party Nos. 2 and 3 appeared
through their respective Advocates, and filed their respective statement of claim and written statement. The second
party has also filed interim relief application Exh. U-2. The first party Nos. 2 and 3 have filed their detailed say at
Exh. C-7 to the interim relief application of the second party. Thereafter, the second party has filed notice of
documents Exh. U-7 on 12.02.2020. The said application was decided on 01.02.2021. Thereafter, the matter was
posted from time to time till 10.07.2024, for argument on interim relief application and compliance of order passed on
Exh. U-7.

3. Perused record and proceedings. Perusal of Roznama discloses that the second party has not taken any steps
to proceed further with the case since last more than 3 years. This lethargic behavior of the second party clearly shows
that the second party lost his interest in proceeding with the present Reference. Hence, on 10.07.2024, the matter is
posted for passing Award. Thereafter, also the second party remained continuously absent and failed to take steps.

4. Today, the second party is called out repeatedly, but he failed to appear before the Court and to take steps.
Having regard to these facts and circumstances of the case, this Court is of the considered view that the second party
failed to appear before this Court even after giving more than sufficient opportunities and he lost his interest in
proceeding with the present Reference. Hence, the present matter deserves to be disposed of by answering the
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Reference in negative. Hence, the following award is passed.
AWARD
The reference is answered in negative.

2. Six copies of this Award be sent to Section Officer, Government of India, Ministry of Labour, New Delhi
for publication and further necessary action.

3. No order as to costs.
ABHIJEET G. DESHMUKH, Presiding Officer

e faeelY, 1 orRgEe, 2024

FT.3M. 1894 —ienfires fare =™ 1947 (1947 FT 14 ) B GRT 17 & ATEVT H ad ARDR
g 99 31w sfsar & ydaas, dag MRS 3R 9o dHeRI & 4k ey | ffdse el siifis
% faarg # H<g WaR el Af¥eR /5 e Sedayr. & udre (62/2023) ISR SR 7 |

[T, &. TI-12012/42/2012- 375 3R (F-11)]

T, 37 A

New Delhi, the 1st October, 2024

S.0. 1894.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. 62/2023) of the Cent.Govt.Indus.Tribunal-cum-Labour Court
Jabalpur as shown in the Annexure, in the industrial dispute between the management of Union Bank of India and
their workmen.

[F. No. L-12012/42/2012- IR (B-II)]

SALONI, Dy. Director
ANNEXURE

THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT, JABALPUR
NO. CGIT/LC/R/62/2023
Present: P.K.Srivastava
H.J.S..( Retd)
Shri Dwarka Prasad Soni,
Ward 7 Cod Road Ranjhi,
Jabalpur, (M.P.) - 482009

Workman
Versus
The Branch Manager,
Union Bank of India,
Jabalpur, Sbc Branch, High Court Campus,
Jabalpur, (M.P.) - 482009
Management

JUDGEMENT
(Passed on this 11" day of September-2024.)

Vide communication reference number J-7(2)/2023-ALC by the Deputy Chief Labour Commissioner
(Central) Jabalpur, Ministry of Labour, New Delhi this reference is sent to the Tribunal under section-10 of Industrial
Disputes Act, 1947 (in short the ‘Act’) The dispute under reference related to :-
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“Whether the action of management of Union Bank of India Jabalpur to terminate the service of the workman
Shri Dwarka Prasad Soni without conducting departmental enquiry and proving the charges framed against the
workman is valid? If not what relief the workman is entitled for?”

After registering the case on the basis of the reference received, Notices were sent to the parties and were
duly served on them. They appeared and filed their respective statements of claim and defense.

The skeletal facts, which are almost admitted between the parties are that the workman, while working
as an employee of the Management Bank, was convicted for charge under Section 138 of the Negotiable Instruments
Act, 1881(in sort to be referred as the word 'Act') for issuing of three cheques of one lakh each against the loan taken
by the workman from the complainant Santosh Kumar Sahu which were dishonored due to lack of sufficient fund.
The first case was Criminal Case No0.27538/06 decided on 17-11-2007 in which he was convicted simple
imprisonment for three years and fine of Rs.1,45,000/-. The second was Criminal Case N0.27359/06 wherein he was
convicted for six month simple imprisonment and fine of Rs.2,90,000/- decided on 17-11-2007. This convictions were
appealed against and were confirmed by Appellate Court in Criminal Appeal Nos. 557/07 and No.558/08. The
Management, in the light of provision of Section 1(b) of Banking Regulations Act 1949 & in terms of provisions
contained in Para-3(b) Bi-Partite Settlement dated 10-4-2002(in short the settlement), served the workman, a notice
seeking his explanation within 15 days from the date of receipt of notice. The applicant did not submit any
explanation and the Disciplinary Authority dismissed the workman from the services of the Bank from the date of his
conviction i.e. 24-1-2008. The workman challenged his dismissal on the ground that it was harsh and not
proportionate. The workman raised an industrial dispute against his termination. On failure of conciliation, a reference
was sent to this Tribunal by the Government of India as per letter dt. 01/03/2013 U/s 10 of The Industrial Disputes
Act, 1947 vide notification number L-12012/42/2012-IR ( B-II) which was as under —

“Whether the action of management of Union Bank of India in dismissing the services of Shri Dwarka
Prasad Soni Ex-peon w.e.f. date of conviction for offence i.e. 24/01/2008 is legal and justified ? What relief the
workman is entitled to ?”

The workman also filed a petition under Section 2A(2&3) of Industrial Dispute (Amended) Act 2010. Seeking same
relief.

Separate cases were registered as R/57/2013 & RC/10/2013 on the basis of reference and petition In both the cases
the facts and evidence. Since fact and disputes in both the were common, hence both the cases were amalgamated
and after recording evidence, were decided by common judgment on February10,2020.Following award was passed-

A. Penalty of dismissal of Shri Dwarka Prasad Soni, Ex-Peon from service w.e.f 24-1-2008 in terms of
Para-3(b) of the Bi-Partite Settlement No.6 of 2002 dated 10-4-2002 is held not justified in law.

B. The Authority is obligated to pass a fresh order considering all the facts aggravating and mitigating
taking into the nature of transactions, which lead into conviction, previous service record of the
workman and his length of service recording a finding as to what punishment whether dismissal or
punishment will be justified in the case in hand.

Thereafter, the management Bank again passed following order in the light of the directions in the award.

“off § ot Al gferaer A7 3w $BAT A 18 FE AT, TTAR F FAN F U W IGFTY & AR 37 AT
Frerafas TAFR g@RT A& FAH FGMO/HRMD/473 ReiF 16.10.2008 ZarT gfavalr axsila e
10.04.2002 F R 3(a) F WTUTA & d8d "Dismissal" HT gus A aram 471 31X et 24 01.2008 &, dF Fr Jar ¥
T@TET fFaT a3T 47|

dcaetia A W & AT fae 3o1 F 5@ gus A Al § At 3k F=RF vk F RAea @ ) awra
CGIT & gasla & fT a7 YTCGIT, TR F It 3rars Rt 13:17.2020 S@RT I 7 3meer fear g & &%
AT F welt aLat Aer-ge Ay yfa forad g@n A Wl Ft A IR B e 4, dF 7 o @l 7 Reen
Rete 7 dar srafey 1 earer 3 T g3 Q1w Jraa s 1 Reré Y 3R 7 fora o dh 39 e # s @h
%Y "Dismissal" IT H1E 3T gus a1 AR

3Hel: ST FI LA A TG G IregEanert g 7g frot foram aram 6 st el 1 g7 Faer & e a7 Q=
o T At ar 9w 9wd 35% 3fa = e a9, agregar A @ ff @il B A W@ g faaR w1 g A
HETIUF FIATT HATeT A F&1F 06.10.2020 FY SqfFAera Faars & frw gemar =)

¥ gorars & aRret o |t F fafl@a & v sffdee yeqa frar Wy, 39 sfidea & a8 st aor
T/3TTAT GEATAS TEGA AGT AT AT § A qF H FIE AT AHIANT IeTTHTAS AR & FHaT TEIT 81
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faram ara g sreeEaTeTdt gary Wt e, Ae-da Y v o garr sh |l @ et IR o o an, o
# ot @Yol 7 Rren Ra1s 7 Qa1 3af® 1 s@aiwa fhar g W A A & aamg & 718 off a1 ao7 awa 7@
3TAT §1 3 TRt oft U qea & remra A IreNeTAraTl Y dchrellel ITnH AT WS & foty HY agea Fw
F1% ot FROT AE AT {1 IT: TehreNat Ireqerrafas TRFRY & Jmeer H1 F1997 W@ U e ameer wif fa
ST

JTeer
gfavsfia wFglar Rais 10.04.2002 & 31 3 (@) F wrawner & dgd R 24.01.2008 & dF & a1 F F@iET9i

The workman again raised an industrial dispute against his second termination order ,with reference to
which, the present reference has been sent by the Dy. Chief Labour Commissioner.

The case of the workman is mainly that his service record has been unblemished, the Disciplinary
Authority has passed the second termination order arbitrarily without considering the past unblemished service
record of the workman and the fact that the concerned convictions were with respect an act relating to private
transactions.

Management has defended its action in the light of Para-3(b) of the Bi-Partite Settlement No.6 of 2002 and
Section 10(1)(b) of the Banking Regulation Act, 1949, with the case that the the second order has been passed taking
in to consideration all the facts as well the fact that Bank cannot afford to have a convicted person as its staff because
it will adversely affect the reputation of the Bank resulting into loss of business.

Both the sides have produced their oral and documentary evidence to be referred to as and when
required.

6. I have heard argument of learned Counsel for Workman Mr. Praveen Yadav and for Management Bank Advocate
Mr. Shailendra Pandey. Parties have filed written arguments as well. I have gone through the record and written
arguments filed by the Management.

7. On perusal of the record in the light of the rival arguments makes out following issue to be decided:-

Whether second order of Management in terminating the services of applicant/workman on the
ground of his conviction under Section 138 of the 'Act' in two cases is justified in law or not?

8. The main arguments for learned Counsel for applicant/workman is that the alleged transactions resulted into
conviction of the workman under Section 138 of the 'Act' is firstly, between two individuals in individual capacity,
secondly, it has no connection to the official duties of the workman and thirdly the Bank has not been put to any loss
due to these transactions, furthermore, the charge under Section 138 of the 'Act' is not an act of moral turpitude. The
learned Counsel has further referred to Para-3(b) of the Bi-Partite Settlement No.6 of 2002 and has submitted that the
impugned dismissal order does not show that the Disciplinary/Controlling Authority exercised its discretion and
recorded any findings as to why the workman deserves the maximum punishment of dismissal, hence this order is bad
in law on this score also.

Learned Counsel has referred to cases in this respect-

a) Ibrahim Kannu Vs. State of Kerala 2005 SCC OnLine Ker 494 :

The referred paragraphs are as follows :-_

“7. Division Bench of this court in Saseendran's case (supra) has only stated that the act of issuing a cheque without
sufficient funds is not generally regarded as morally wrong or corrupt and that the offence under S. 133 will not
normally involve moral turpitude. Holding so, the court held as follows:

“We approve the said principle and hold that the question whether an offence would involve moral turpitude
has to be decided on the facts of each case. All offences do not necessarily involve moral turpitude. S. 138 of the Act
is no exception to the said principle. On the facts of the case, we find no scope for holding that the offence found
against the appellant has any reflection of moral turpitude.”

8. We also notice that while affirming the judgment in OP. 10336 of 2002 the Division Bench in K.S.R.T.C. v. Abdul
Latheef, 2005 (3) KLT 955 held as follows:

“Even if there was conviction, under R. 18 of the Rules, it was incumbent on the appointing authority to
consider the circumstances as to the misconduct which lead to the conviction and to pass appropriate orders. Every
cases of conviction shall not result in dismissal.
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When the requirement in S. 138 of the Negotiable Instruments Act is satisfied, one will be deemed to have
committed offence. It is only a deeming provision. Offence under S. 138 of the Act being an offence in the
commercial practice cannot be taken as one involving moral turpitude, in the absence of any other cogent material to
discern moral turpitude. No such special-circumstance is pointed out by the appellant. In such circumstances also the
direction to reinstate the first respondent cannot be said to be unjustified.”

9. We therefore notice that while affirming the judgment in OP. 10336 of 2002 the Division Bench has also held that
offence under S. 138 of the Act being an offence in the commercial practice cannot be taken as one involving moral
turpitude in the absence of any other cogent material to discern moral turpitude. We therefore find that the Division
Bench has not fully supported the view expressed by the learned single Judge in OP. 10336 of 2002.

b) K. Thilagavathi Vs Managing Director and others WP no. 2195/2020 decided on 28/10/2020 by Hon’ble
Madras High Court.

The referred paragraphs are as follows :-

“11. Learned Counsel appearing for the petitioner would submit that for a simple loan transaction, which
unfortunately ended in conviction, the petitioner has lost her job and all her service retirement benefits which were
otherwise due. She would state that after imposition of the impugned penalty, the petitioner had also reached the age
of superannuation on 31.11.2017. On the contention of proportionality, the learned Counsel would rely on a decision
of Kerala High Court dated 20.10.2010 in W.P.(C).N0.24066/2007. According to the learned Counsel, the Kerala
High Court has held that conviction involving moral turpitude alone would invite order of dismissal and not
otherwise. She would particularly rely on the following.

"From the same it is evident that a dismissal for conviction in a criminal case can be only if that conviction is for an
offence involving moral turpitude. Therefore without a finding that the conviction of the petitioner was for an
W.P.(C)N.24066 of 2007 offence involving moral turpitude the petitioner cannot be dismissed from service. 7/16
http://www .judis.nic.in W.P.N0.2195 of 2020 Ext.P4 is the order of the Bank dismissing the petitioner. It does not
state as to whether the action of the petitioner leading to his conviction under Section 138 of the Negotiable
Instruments Act involved moral turpitude. It merely say that, since he has been convicted for a criminal offence he
has been dismissed from service. The reasoning in Exts.P7 and P9 also do not reveal that there is a finding to the
effect that the petitioner was convicted for an offence involving moral turpitude.

6. Of course, the learned Counsel for the Bank would refer me to paragraph 24 of Ext.P9 order in an appeal
wherein several earlier misconducts of the petitioner has been quoted which according to the Counsel would go to
support the contention of the Bank that his conviction is one involving moral turpitude. I am not satisfied that the past
conduct of the petitioner would spell out moral turpitude in a subsequent conviction under Section 138 of the
Negotiable Instruments Act.

7. In view of the fact that the service rules permit dismissal on conviction for a criminal offence only if that
offence for which he was convicted involves moral turpitude. The decisions in Saseendran Nair's case and Ibrahim
Kannu's case (supra) would show that ordinarily an offence under Section 138 of the Negotiable Instruments Act
would not involve moral turpitude in the absence of any other cogent materials to discern moral 8/16
http://www.judis.nic.in W.P.No.2195 of 2020 turpitude. Therefore, the normal rule is that, the offence under Section
138 of the Negotiable Instruments Act does not involve moral turpitude. If a person alleges that an offence under
Section 138 involves moral turpitude, it is for him to prove with cogent materials that the offence involves moral
turpitude. Therefore in this case it is for the Bank to prove that the petitioner's conviction under Section 138 of the
Negotiable Instruments Act involves moral turpitude. Apart from the judgment of the criminal court, the Bank has no
other material in support of their contention that the conviction of the petitioner is for an offence involving moral
W.P.(c).N0.24066 of 2007 turpitude. The fact that the petitioner took a defence in the criminal case which was
rejected does not ipso facto leads to an inference of moral turpitude insofar as he is not being tried for that defence but
being tried for an act constituting an offence under Section 138 by issuing a cheque without sufficient funds in his
account and not paying the amount covered by cheque to the creditor despite receipt of notice as provided under the
Act. Therefore, the respondents have not been able to show any circumstances which would enable me to draw the
conclusion that, the petitioner was convicted for an offence involving moral turpitude. Therefore, the impugned orders
are quashed."

15. Although the petitioner was convicted for the offence under section 138 of the Negotiable Instruments Act and
sentenced to undergo six months simple imprisonment with fine, yet it is imperative upon the authority to examine
whether the conviction of the petitioner was due to 10/16 http://www.judis.nic.in W.P.No.2195 of 2020 grave
criminal conduct on the part of the petitioner involving moral turpitude, or for a conduct involving commission of an
offence other than the penal laws, but attracting the mischief of criminal proceedings and its consequence. The facts
in this case would disclose that it is a simple case of conviction for cheque dishonour arising from a private loan
transaction between the petitioner and the third party. Therefore, imposition of stringent and harsh penalty of removal
from service, in the opinion of this Court, is not warranted at all.
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17. If the punishment of dismissal or removal from service is the automatic penalty to be imposed on every
convicted employee, it could only result in painting every convicted employee with the same brush, whether the
employee involved in serious and heinous crime or a simple offence relating to Section 138 (N.I.Act), The discretion
vests in the authority would be meaningless, if the authority is to discharge such discretion perfunctorily with a rigid
mind set. According to Regulation 37 of the Tamil Nadu State Housing Board Service Regulations, 1969, the
following major penalties are envisaged. 37. Procedure for awarding penalties:- .... Major penalties:- (i)... 1)reduction
to a low post or to a lower stage in the time scale of pay or 2) compulsory retirement; or 3) removal from service; or
4)dismissal from service.

18. In the counter affidavit, the claim of the petitioner that she had rendered blemishless service has not been
disputed. In the counter, nothing is stated on record pointing out any shortcomings on the part of the petitioner in
discharge of her duties. While so, it is also the more reason that the authority ought to have taken the conduct which
led to the 12/16 http://www.judis.nic.in W.P.No0.2195 of 2020 conviction of the petitioner and ought to have spelt out
the basis for the decision of imposing the harsh penalty of removal from service. The impugned order did not disclose
any such application of mind on the part of the authority.

19. No doubt, the Board had to take action in the face of the conviction recorded against the petitioner by the
criminal court, but at the same time, the Board has a momentous discretion to take a decision as to the nature of
penalty to be imposed with reference to the circumstances and facts of each case. This is one such case that the Board
has approached the matter, without displaying any kind of empathy and benevolent consideration, while deciding to
impose the harsh penalty of removal from service. Further subsequently, the order of conviction was also set aside on
20.04.2018 by proceedings of the High Court Lok Adalat on the basis of compromise entered into between the
petitioner and the complainant. That being the case, the petitioner is entitled to be treated leniently atleast after
20.04.2018.”

¢) Mangi Lal Vs State of Rajasthan (2023 Rj-Jd 20694) on 11 July 2023 Rajasthan High Court

The referred paragraphs are as follows :-

“0. True it is, that the petitioner was convicted under Section 138 of the N.I. Act by judgment and order dated
11.01.2016 but this Court is of the firm view that a conviction under Section 138 of the N.I. Act neither constitutes a
gross misconduct nor does it [2023:RJ-JD:20694] (4 of 10) [CW-13764/2018] amount to moral turpitude so as to
warrant disciplinary proceedings. In the present factual backdrop, neither it has any nexus with the petitioner's
employment nor the petitioner's negligence or financial constraints can be treated to be unbecoming of a Government
servant. By no stretch of imagination, the petitioner can be held unsuitable for public employment.

11. Though an act of Government servant in failing to arrange funds sufficient to honour the cheque issued by
him can never be endorsed by this Court, but then, we cannot lose sight of the fact that offence under Section 138 of
the N.I. Act is essentially commercial in nature. Cheque issued by a person can be dishonoured on account of variety
of factors/reasons, including insufficiency of funds. It is purely a private dispute - it is a civil wrong and by no stretch
of imagination, the same can be treated to be a wrong against the society at large.

12. Above view of this Court derives support from the judgment of Hon'ble the Supreme Court in the case of P.
Mohanraj & Ors. Vs. Shah Brothers reported in (2021) 6 SCC 258, wherein though in a different context, Hon'ble the
Apex Court expressed its opinion on the nature of proceedings under chapter XVII (S.138 to 142) of the N.I. Act, in
following words:-

[2023:RJ-JD:20694] (5 of 10) [CW-13764/2018] "45 - Section 138 contains within it the ingredients of the offence
made out. The deeming provision is important in that the legislature is cognizant of the fact that what is otherwise a
civil liability is now also deemed to be an offence, since this liability is made punishable by law. It is important to
note that the transaction spoken of is a commercial transaction between two parties which involves payment of money
for a debt or liability. The explanation to Section 138 makes it clear that such debt or other liability means a legally
enforceable debt or other liability. Thus, a debt or other liability barred by the law of limitation would be outside the
scope of Section 138.

This, coupled with fine that may extend to twice the amount of the cheque that is payable as compensation to the
aggrieved party to cover both the amount of the cheque and the interest and costs thereupon, would show that it is
really a hybrid provision to enforce payment under a bounced cheque if it is otherwise enforceable in civil law.
Further, though the ingredients of the offence are contained in the first part of Section 138 when the cheque is
returned by the Bank unpaid for the reasons given in the Section, the proviso gives an opportunity to the drawer of the
cheque, stating that the drawer must fail to make payment of the amount within 15 days of the receipt of a notice,
again making it clear that the real object of the provision is not to penalise the wrongdoer for an offence that is
already made out, but to compensate the victim.

[2023:RJ-JD:20694] (6 of 10) [CW-13764/2018] 53 - It is clear that a Section 138 proceeding can be said to be a
"civil sheep" in a "criminal wolf's" clothing, as it is the interest of the victim that is sought to be protected, the larger
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interest of the State being subsumed in the victim alone moving a court in cheque bouncing cases, as has been seen by
us in the analysis made hereinabove of Chapter X VII of the Negotiable Instruments Act."

13. In another judgment of Hon'ble the Supreme Court in the case of Kaushalya Devi Massand Vs. Roop
Kishore Khore reported in (2011) 4 SCC 593, while expressing its opinion on the nature of offence under Section
138 of the N.I. Act, the Court succinctly stated:

"Para No.11 Having considered the submissions made on behalf of the parties, we are of the view that the gravity of a
complaint under the Negotiable Instruments Act cannot be equated with an offence under the provisions of the Indian
Penal Code or other criminal offences. An offence under Section 138 of the Negotiable Instruments Act, 1881, is
almost in the nature of a civil wrong which has been given criminal overtones."

14. In the opinion of this Court invoking provisions of Article 311 of the Constitution of India or Rule 19 of the
Rules of 1958 in the event of conviction under Section 138 of N.I. Act is non application of mind, if not arbitrary
exercise of powers. Dent on person's reputation or the social stigma attached to a person's life by being dismissed
from services is much more than what could have been by conviction or imprisonment consequent to dishonour of
cheque. [2023:RJ-JD:20694] (7 of 10) [CW-13764/2018] Such dent is, as a matter of fact, a jolt to the lives of the
employee and his family.

17. It is important at this stage to set out Article 311(2) of the Constitution of India and Rule 19 of the Rules of
1958 which read as follow:

Article 311(2) of the Constitution of India:- No such person as aforesaid shall be dismissed or removed or reduced in
rank except after an inquiry in which he has been informed of the charges against him and given a reasonable
opportunity of being heard in respect of those charges Provided that where it is proposed after such inquiry, to impose
upon him any such penalty, such penalty may be imposed on the basis of the evidence adduced during such inquiry
and it shall not be necessary to give such person any opportunity of making representation on the penalty proposed:

Provided further that this clause shall not apply

(a) where a person is dismissed or removed or reduced in rank on the ground of conduct which has led to his
conviction on a criminal charge; or

(b) where the authority empowered to dismiss or remove a person or to reduce him in rank is satisfied that for
some reason, to be recorded by that authority in writing, it is not reasonably practicable to hold such inquiry; or

() where the President or the Governor, as the case may be, is satisfied that in the interest of the security of the
State, it is not expedient to hold such inquiry."

[2023:RJ-JD:20694] (8 of 10) [CW-13764/2018] Rule 19 of the Rules of 1958:- Special procedure in certain cases.-
Notwithstanding anything contained in rules 16, 17 and 18,

(1) where a penalty is imposed on a Government Servant on the ground of conduct which has led to him
conviction on a criminal charge; or

(i1) where the Disciplinary Authority is satisfied for reasons to be recorded in writing that it is not reasonably
practicable to follow the procedure prescribed in the said rules; or

(i) Where the Governor is satisfied that in the interest of the security of the State, it is not expedient to follow
such procedure, the disciplinary Authority may consider the circumstances of the case and pass such orders as it
deems fit.

Provided that the Commission shall be consulted before passing such orders in any case in which such consultation is
necessary."

18. It is to be noted that Article 311(2)(a) so also Rule 19(i) which is couched in similar words speak of "conduct
which has led to his conviction on criminal charge." As has been opined above a conviction under Section 138 of the
N.I. Act is not in stricto-sensu a conviction on criminal charge, given that by virtue of provisions of Section 143 of the
N.I. Act, an offence under N.I. Act is tried summarily by virtue of what has been provided in Sections 262 to 265 of
the Code of Criminal Procedure, 1973, under which procedure framing of charge is not mandatory.

19. Then again, the expression used in Article 311(2)(a) and Rule 19(i) is "conduct which has led to." The
conduct of the employee in the present case cannot be equated to conduct which otherwise leads to conviction on
criminal charge as in the case of offences under Indian Penal Code or Prevention of Corruption Act. Hon'ble the
Supreme Court in the case of Shanker Dass Vs. Union of India & Anr., reported in (1985) 2 SCC 358, expressed its
opinion upon power of employers under Article 311 of the Constitution to dismiss and held thus:

[2023:RJ-JD:20694] (9 of 10) [CW-13764/2018] "Clause (a) of the second proviso to Article 311(2) of the
Constitution confers on the Government the power to dismiss a person from service "on the ground of conduct which
has led to his conviction on a criminal charge". But, that power, like every other power has to be exercised fairly,
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justly and reasonably. The Constitution does not contemplate that a Government Servant who is convicted for parking
his scooter in a no-parking area should be dismissed from service. He may, perhaps not be entitled to be heard on the
question of penalty since clause (a) of the second proviso to Article 311(2) makes the provisions of that. Article
inapplicable when a penalty is to be imposed on a Government Servant on the ground of conduct which has led to his
conviction on a criminal charge. But the right to impose a penalty carries with it the duty to act justly. In the instant
case, the Government chose to dismiss the appellant in a huff without applying its mind to the penalty which could
appropriately be imposed upon him in so far as his service career was concerned. Considering the facts of the case,
there can be no two opinions that the penalty of dismissal from service imposed upon the appellant is whimsical."

20. Rule 19 of the Rules of 1958, which is the exception to the general rule and the prescribed procedure to remove
or dismiss a government servant has been enacted to clothe the Disciplinary Authority with the power to remove or
dismiss an employee in the situations mentioned in second proviso to clause (2) of Article 311 of the Constitution of
India, in which an inquiry is not necessary. Clause (i) of Rule 19 of the Rules of 1958 which is the applicable
provision in the case in hands lays much emphasis on the conduct and provides that such conduct should lead to
conviction on a criminal charge. In the opinion of this Court, the dishonour of cheque does not reflect upon moral
conduct of an employee.

22. To conclude - bearing in mind, the nature of offence involved, which is predominantly civil and the offence not
being the one against the society or public at large, coupled with the fact that the complainant himself has
compromised the matter with the petitioner, this Court is of the considered opinion that petitioner's dismissal in the
present factual backdrop is liable to be quashed and set aside.”

d) Judgment of Hon'ble High Court of Madhya Pradesh at Jabalpur in Writ Petition No0.3254/2016 Manoharlal
Pandey Vs. Water Resource Department.

“11. Even if it is presumed that the petitioner has taken a loan from one Geeta Bai and he has not repaid the same
and cheque has been dishonored, the gravity of the offence has to be looked into while passing the order under
Section 19 as the case was initiated on the basis of the complaint.

12. In the considered opinion of this Court, the impugned order passed by the State Government deserves to be
quashed and is hereby quashed as the petitioner was not involved in a criminal case relating to moral turpitude.

13. The respondent/State shall be free to pass an appropriate order afresh.

14.  The respondent/State shall not pass the order of dismissal of the petitioner from services, terminating the
petitioner from services or compulsory retiring the petitioner from services.

15. The respondent/State is directed to reinstate the petitioner in service forthwith”

The Management has submitted that Para- 3(b) of the Bi-Partite Settlement No.6 of 2002 empowers the Management
to impose the punishment of dismissal to an employee who has been convicted for a criminal charge and further
submission was that the Bank cannot afford to have a convicted person as its employee on its role as it will affect the
general reputation of the Bank resulting into loss of business.

9. Before entering into any discussion Para-3(b) of the Bi-Partite Settlement No.6 of 2002 dated 10-4-2002 reads as
follows:-

"If he be convicted, he may be dismissed with effect from the date of his conviction or be given any lesser form
of punishment as mentioned in Clause 6."

10. A bear reading of this provision shows that in case of conviction, apart from dismissal from service any lesser
form of sentence as mentioned in Clause-6 of the Bi-Partite Settlement may also be awarded. Para-6 of the Bi-Partite
Settlement reads as follows:-

An employee found guilty of gross misconduct may:
(a) be dismissed without notice or

(b) be removed from service with superannuation benefits i.e. pension and/or Provident Fund and Gratuity as
would be due otherwise under the Rules or Regulations prevailing at the relevant time and without
disqualification from future employment or

¢) be compulsorily retired with superannuation benefits i.e. pension and/or Provident Fund and Gratuity
would be due otherwise under the rules or Regulations prevailing at the relevant time and without
disqualification from future employment or

(d) be discharged from service with superannuation benefits i.e. pension and/or Provident Fund and Gratuity
as would be due otherwise under the Rules or Regulations prevailing at the relevant time and without
disqualification from future employment or
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(e) be brought down to lower stage in the scale of pay up to a maximum of two stages or
(f) have his increments/stopped with or without cumulative effect or

(g) have his special pay withdrawn or

(h) be warned or censured or have an adverse remark entered against him;

(i) Or be fined

11. Learned Counsel for Management/Bank has referred to Sushil Kumar Singhal Vs. Regional Manager, Punjab
National Bank(2010)8 SCC 573 where in a Bank employee who was entrusted Rs.5000/- from Bank to deposit it
with the post office as telephone bill which he misappropriated and was convicted with Charge under Section 409 of
IPC. The Bank dismissed the employee holding the charge an act of-moral turpitude which was upheld by Hon'ble
Apex Court. In the case referred to above by learned Counsel for workman it has been laid down that the offence
under Section 138 of the 'Act' that when this transaction was between two individuals in their private capacity not
connected to their official working, is not an act of moral turpitude.

12. According to the Bi-Partite Settlement Para-5(s) the conviction of an employee by a Criminal Court of law for an
offence involving moral turpitude is a gross misconduct for which dismissal may be done as punishment in the light
of Para-6(a) of the Bi-Partite Settlement. Para-5(s) and Para-6(a) of the Bi-Partite Settlement reads as follows :-

Para 5(s):- Conviction by a criminal Court of law for an offence involving moral turpitude.
Para-6(a):- Be dismissed without notice

13. Since it is not the case of the Bank and dismissal order also does not show that the dismissal order was passed as a
punishment using powers under Section 5(b), Para5(s) and Para 6(a) hence it will a futile exercise to probe into the
fact whether the charge leading into conviction was an act of moral turpitude or not. In the case in hand the workmen
have been dismissed from service using powers under of Para-3(b) of the Bi-Partite Settlement No.6 of 2002.

14. It is undisputed that the alleged transactions regarding issuance of cheque which was dishonored leading into
conviction in two cases under Section 138 of the Negotiable Instruments Act were between two private individuals in
their individual capacity. This is also established that Bank was not put to any financial loss. The impugned second
order of dismissal, reproduced as above, does not show that the Authority, which passed the said order, considered the
point as to why a lesser punishment could not be fit in this case. The provision also provides dismissal or lesser form
of punishment in a situation when power under Para-3(b) of the Bi- Partite Settlement No.6 of 2002 is used by the
Authority. The second dismissal order mentions that the nature of the transaction resulting into conviction of the
workman as well as his previous record and facts relating to the case and also the fact that there was no new fact
emerged after the first termination order.”

In his statement of claim, the workman has alleged that he had worked with utmost honesty, sincerity and satisfaction
to his superiors. Also, that his whole service record is clean and unblemished. He was not punished earlier. In its
written statement of defence, management does not controvert this allegation. The workman has corroborated this
allegation in his affidavit. There is no material from the side of management to show that the workman was earlier
punished for any other misconduct nor does the second termination order state this fact. This leads to an inference that
the service record of the workman has been unblemished. Naturally, the service record of the workman could not be
an aggravating factor for the punishment rather it was no doubt that it was a mitigating factor. Another factor that the
workman had put in almost 30 years in service and was on the verge of retirement. Had these factors been judiciously
considered by the Disciplinary Authority and in true spirit, these facts, coupled with the fact that the charge U/s 138
of N.I. Act is a private offence, mainly of commercial nature, in passing the second termination order, the order would
have certainly been different. The settled proposition of law is that when the Authority is vested with discretion it has
to be exercised judiciously otherwise it shall lead to arbitrariness which has happened in the case in hand.

15. In the light of above discussion the second order of the Disciplinary Authority in the case in hand as punishment
cannot be said to be justified in law and it is liable to be set aside. Keeping in view the otherwise clean service record
and the service tenure as well as the nature of the conviction, punishment of compulsory retirement from service with
superannuation benefits that is pension and Provident Fund as well Gratuity as provided in Para 6(c) of the Bi-partite
settlement will meet the interest of Justice.

16. On the basis of the above discussion, the reference is answered as follows :-
AWARD

Holding the second termination order dated 11.01.2021 unjust and against Law, using the powers u/s 11 A of
the Industrial Disputes Act 1947, the punishment of termination Dated 11/10/2021 awarded to workman
Dwarka Prasad Soni is converted into punishment of compulsory retirement from service with superannuation
benefits ie; pension and Provident Fund as well Gratuity as provided in Para 6(c) of the Bi-partite settlement.
The workman is also held entitled to Rs. 25,000/- as litigation cost. The management is directed to make
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payment in the light of the Award to the workman within 30 days from the publication of the Award failing
which interest @ 8 % per annum.

17. Let the copies of the award be sent to the Government of India, Ministry of Labour & Employment as per rules.

P. K. SRIVASTAVA, Presiding Officer
DATE : 11/09/2024

e fawelt, 20 S, 2024
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[®T. &. Uel-22011/15/2011- 37 3R (HTTH-1I)]
Tfores. e, 37 [eors

New Delhi, the 20 June, 2024

S.0. 1895.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 04/2011) of the Central Government Industrial Tribunal-
cum-Labour Court, KolKata as shown in the Annexure, in the industrial dispute between the Management of Food
Corporation of India Ltd. and their workmen received by the Central Government on 18/06/2024.

[F. No. L-22011/15/2011- IR (CM-II)]
MANIKANDAN. N, Dy. Director

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNA AT KOLKATA
Present : Justice K. D. Bhutia, Presiding Officer.
REF. No. 4 of 2011

Parties : Employees in relation to the management of
Food Corporation of India, Regional Officer, West Bengal
AND
Their Workmen/Union
Appearance :
On behalf of the Management: Mr. Uttam Kumar Mondal,
Advocate.
On behalf of the Workmen/ Union : Absent
Dated : 23" November, 2023

Management of FCI is represented by Ld. Counsel Mr. Uttam Kumar Mondal. None appears from the side of
the union when the matter is called.

The record shows the union is very irregular in conducting the present case and since 01-08-2023 it has
stopped taking any step and pursuing with the dispute espoused by it. Taking into consideration the conduct of the
union it can be inferred the union is no more interested to pursue with the dispute espoused by it.

The Central Govt., Ministry of Labour vide order No. L-22011/15/2010(IR) CM — II dated 05-08-2011
referred the following dispute to this Tribunal for adjudication:-

“Whether the action of the management of Food Corporation of India in respect of its West Bengal Region,
Kolkata in dismantling the gangs formed vide order dated 20-09-1997 and thereby demoting 11 workmen (as per list
enclosed) from the post of Sardar and Mondal to the Handling workers w.e.f. 01-02-1998, is legal and justified? To
what relief the concerned workmen are entitled to?”
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In the record apart from the written statements of the union and the management there is neither oral nor
documentary evidence being produced by the union to substantiate its claim or decide the issue under reference.

In view of the above no dispute award is passed. Accordingly, Reference Case No. 4 of 2011 is disposed of.

K. D. BHUTIA, Presiding Officer
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