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ELECTION COMMISSION OF INDIA
Nirvachan Sadan, Ashoka Foad. New Dellu -110001

New Delhi, Dated 6th May, 2026 — 16 Vaisakha, 1948 (Saka)
NOTIFICATION
No. 82ES-I'CG-LAN012024)/2026— In pursuance of Section 106 of the Representation of the

People Act, 1951 (43 of 1951), the Election Commission hereby publish Order dated 17th April 2026 High
Court of the Chhattizzarh at Bilaspur in Election Petition No. 01 of 2024

By Order,
A/

(Tanuj Kumari)
Secretary.
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Election Petition No.1 of 2024
Order reserved on: 17/03/2026
ivered on: 17/04/2026
Order (Full) uploaded on: 17/04/2026
Munna Lal Toppo, S/o Late Heera Sai, aged about 44 years, R/o
Village Bishunpur, P.O. Poksarai, P.S. Sitapur, Tehsil Batauli, District
Surguja (C.G.)
... Petitioner
Versus
1. Chhattisgarh Election Commission through the Chief Electoral Officer
of Chhattisgarh, Shastri Chowk, Old Mantralaya Premises, Raipur,
District Raipur (C.G.)
2. District Election Officer cum Collector, Surguja, P.O. Ambikapur,
District Surguja (C.G.)
3. Ravi Rahi, Returning Officer, Legislative Assembly Circle-11, Sitapur
Constituency, Sitapur, District Surguja (C.G.)
4. Poorv Sainik Ramkumar Toppo, S/o Ganesh Ram, aged about 31
years, R/o Gotchhal, Post Jamkani, Tehsil Mainpath, District Surguja
(C.G.)
Bharatiya Janata Party
... Respondents
For Petitioner . |Dr. litendra Kishor Mehta and Mr. Anand Kumar

Kujur, Advocates.
For Respondents No.1 to 3 |: |Mr. Rakesh Kumar Jha, Advocate.
For Respondent No.4 : |Mr. Sharad Mishra, Advocate.
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Single Bench: - _
Hon'ble Shri Justice Sanjay K. Agrawal

C.A.V, Order

For sake of exposition, this Order is divided in following parts:-

S.No. Particulars Page Nos.
Challenge in the Election Petition 2
Election Petition and Ground for declaring Election Void i
3. |Return by the Returned Candidate 4
4, |Issues and Findings on the Issues )
5. Sl:lil_n:i;;i;rns on hehalf of the Petitioner 7
6. |Submissions on behalf of the Returned Candidate 9

Submission on behalf of the Election Cammission 12
8. |Grounds for declaring Election to be Void ' 12
9. |Scrutiny of Momination Paper 14

10. |Relevant provision regarding Disqualification to Contest the 16

Election
11. |Nature of Election Petition/Proceeding 19
12. |Burden of Proof 20
13. |Evidentiary Value of Admission 21
14. |Discussion and Analysis 23
15. |Relief and Cost 41

1. Challenge in the Election Petition

The Election Petitioner herein has called in question the election of
Respondent No.4/Returned Candidate from Legislative Assembly
Constituency No.11, Sitapur (ST), District Surguja under Sections 80A
& 81 read with Section 100{1)(c) of the Representation of the People

Act, 1951 (for short, ‘the Act of 1951") that his nomination papers
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24
have been improperly rejected by the Returning Officer by its order

dated 31.10.2023 vide Ex.-P/19.

. Election Petition and Ground for declaring Election Void:-

2.1) The election petitioner herein has filed this election petition
stating inter alia that he intended 10 contest the Chhattisgarh
Legislative Assembly Election, 2023. In order to contest election from
Constituency No.11, Sitapur (ST), District Surguja, he submitted 3 sets
of nomination papers on 27.10.2023 and 30.10.2023 before the
Returning Officer, Legislative Constituency No.11, Sitapur (ST),
District Surguja, vide Exs.-P/11, P/12 & P/13. On the date of scrutiny
of nomination papers i.e. on 31.10.2023, one independent candidate
namely, Ram Kumar Kindo filed an objection before the Returning
Officer stating that the election petitioner is a Government contractor,
as he is registered with the Public Health Engineering Department, and
at present he holds the office of profit and, therefore, under Section 9A

of the Act of 1951, the petitioner is disqualified to contest the election.

2.2) The election petitioner herein submitted his reply to the objection
raised by candidate Ram Kumar Kindo on 31.10.2023, vide Ex.-P/16.
Thereafter on the same day i.e. 31.10.2023, the Returning Officer,
Legislative Assembly Constituency No.ll, Sitapur (ST) sought a
factual report vide Ex.-P/17 from the Executive Engineer, Public
Health Engineering Department on two points namely, (1) whether

election petitioner Munna Lal Toppo was having contract with
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appropriate Government in relation to his own trade or business or for
execution of any work undertaken by the said Government, and (2) if
yes, then whether such contract still subsists? The Executive Engineer,
Public Health Engineering Department submitted his report on the
same day i.e. 31.10.2023 vide Ex.-P/18 answering both the queries in
affirmative along with supporting documents.  Thereafter, on
31.10.2023, the Returning Officer, Legislative Assembly Constituency
MNo.11 Sitapur passed the impugned order vide Ex.-P/19 rejecting his
nomination papers holding that the election petitioner is disqualified
for contesting the election and being elected as member of Legislative

Assembly of Chhattisgarh under Section 9A of the Act of 1951.

2.3) Thereafter, respondent No.4 was declared elected from the
Legislative Assembly Constituency No.11 Sitapur (ST), District
Surguja on 5.12.2023. Feeling aggrieved, the election petitioner has
filed the present Election Petition questioning the improper rejection of
nomination papers on the grounds enumerated under Section 9A of the

Act of 1951 that he was qualified to contest the election.

. Return by the Returned Candidate

3.1) Respondent No.4/Returned Candidate, has filed return stating that
the Returning Officer was absolutely justified in rejecting the
nomination papers of the election petitioner, as the District Water &
Sanitation Mission (DWSM) was constituted by order of the Collector

under the Government scheme and powers for implementation of Jal
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Jeevan Mission were delegated by the PHE Department as per the
recommendation of the Cabinet and as such, DWSM would fall within
the definition of ‘appropriate Government’ under Sections 7(a) and 9A

of the Act of 1951.

3.2) It was further pleaded that the Returning Officer was absolutely
justified in rejecting the nomination papers of the election petitioner, as
the election petitioner was having contract with the appropriate
Government, which is apparent from the report submitted by the
Executive Engineer, Public Health Engineering Department.
Therefore, in view of Sections 7(a) and 9A of the Act of 1951, the

Election Petition deserves to be dismissed.

. Issues and Findings on the Issues:-

On the basis of pleadings made by the parties, following issues were
framed and corresponding answers/findings are noted against each one

of them :-

S.No. Issues Findings

1. |Whether the returning officer is justified in
rejecting the nomination paper of the petitioner
by order dated 31.10.2023 holding that the
petitioner is disqualified to contest the election of “Yes”
Sitapur Assembly Constituency No.11, District
Surguja, in view of the provisions contained in
Section 9A of the Act of 19517

2. |Whether the District Water and Sanitation
Mission and the Village Water and Sanitation
Committee would fall within the definition of
“appropriate Government” under Section 7(a)
read with Section 9A of the Act of 19517

“MNot proved”

3. |Relief and cost(s)? “As per para 49"
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5. In order to prove his case that his nomination papers were improperly

rejected by the Returning Officer, the election petitioner has examined
himself as PW-1 and he has proved the documents (Ex.-P/1 to P/25);
(PW-2) Ravi Rahi — Returning Officer, who has proved the contents of
Exs.-P/15, P16, P/17 & P/19; (PW-3) Shankar Prasad Mandavi,
Executive Engineer, PHE Department, Bilaspur, who has proved his
reply/enquiry report (Ex.-P/18); (PW-4) Ram Kumar Kindo, who has
proved the complaint (Ex.-P/15) and (PW-5) Ram Kumar Toppo. An
affidavit under Order 18 Rule 4 of the CPC has been filed by the
election petitioner as also by Ram Kumar Kindo (complainant).

Similarly, respondent No.4 has examined himself.

. On 2.2.2026, learned counsel for the election petitioner submitted that

his nomination papers were rejected on 31.10.2023, whereas Dr.
Sarweshwar Narendra Bhure (proposed Government Witness) was
posted as MD, Jal Jivan Mission from 11" September, 2024 to 21"
April, 2025 and, therefore, he does not want to examine him as the
petitioner's witness. Considering the submission made by learned
counsel for the election petitioner, Dr. Sarweshwar Narendra Bhure
(proposed Government Witness) present before the Court through

Video Conferencing, was discharged without his examination
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7. Submissions on behalf of the petitioner
Dr. Jitendra Kishor Mehta, learned counsel appearing on behalf of the

election petitioner, would submit as under:-

(i) The Returning Officer was absolutely unjustified in rejecting the
nomination papers on the ground enumerated under Section 9A of the
Act of 1951, as the District Water and Sanitation Mission and Village
Water and Sanitation Committee would not fall within the definition of
appropriate Government under Section 7(a) read with Section 9A of

the Act of 1951,

(ii) Section 9A of the Act of 1951 requires strict proof of a subsisting
contract with the appropriate Government for execution of works
undertaken by that Government and all the ingredients must co-exist
on the date of scrutiny. Appropriate Government has been defined
under Section 7(a) of the Act of 1951 which means the State

Government in relation to Assembly elections.

(iii) All contracts made in the exercise of the executive power of the
State shall be expressed to be made by the Governor. Article 299 of
the Constitution of India mandates that a valid Government contract
must be expressed in the name of Governor and the same be executed
on behalf of the Governor. Non-compliance of Article 299 is fatal to
claim that the contract is with the Government/appropriate

Government. In the instant case, the agreement with the District Water
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and Sanitation Mission and Village Water and Sanitation Committee is
not expressed in the name of Governor of Chhattisgarh, rather it is
executed by the Executive Engineer, PHE Department for District
Water and Sanitation Mission and Village Water and Sanitation
Commirtee. A tripartite agreement has been entered into between the
Executive Engineer, PHE Department; the petitioner as contractor and
Ex-officio Secretary of the District Water and Sanitation Mission and
Sarpanch for Village Water and Sanitation Committee. As such, there
is no contract/agreement executed with the Executive Engineer, PHE
Department and other bodies and, therefore, the nomination papers of

the petitioner have been wrongly rejected.

(iv) Learned counsel for the election petitioner would place reliance on
the judgments of the Supreme Court in the matters of Shrikant v.
Vasantrao & Ors', Mulamchand v. State of Madhya Pradesh’, K.P.

Chowdhry v. State of Madhya Pradesh and others’, Bhikraj
Jaipuria v, Union of India‘, Konappa Rudrappa Nadgouda v.

Vishwanath dy and Another®, Learned counsel for the election
petitioner would further place reliance on the judgment of the Supreme

Court in the matter of Shibu Soren v. Dayanand Sahay and Others®

to submit that disqualification of a person must be proved strictly in

by [ o RS T S I

(2006) 2 SCC 682

1968 SCC OnLine S5C 21 : AIR 1968 5C 1218
AIR 1967 SC 203

AIR 1962 SC 113

1968 SCC OnLine SC 407

(2001) 7 SCC 425
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conformity with the object of the Act. Reliance is also placed in the

matter of Jagan Nath v. Jaswant Singh and Others’. Relying on the
decision of the Supreme Court in the mater of Kanta Kathuria v.

Manak Chand Surana®, it was argued that mere admission of the
Election Petitioner in the nomination paper would not create any
disqualification. Lastly, learned counsel for the election petitioner

would rely upon the decision of the Supreme Court in the matter of

il Kumar Mehta v.

LRs". As such, it was prayed that the election petition be allowed and

the election of Respondent No.4 be set aside.

8. Submissions on dent No.4 — d Candi -

Mr. Sharad Mishra, learned counsel appearing on behalf of the
Returned Candidate/respondent No.4 herein, would oppose the
submissions made on behalf of the election petitioner and would

submit as under:-

(i) The burden is on the election petitioner to prove his averments/
pleadings before the Election Tribunal (this Court), which in the

instant case, has not been discharged by the election petitioner.

(i) Since the proceedings before the Election Tribunal (this Court) are
original proceedings, it was open to the election petitioner to place

additional material on record during election trial to show that he was

7 (1954) 1 5CC 57
8 (1969) 3 SCC 268
9 (1980) | SCC 193
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not disqualified from contesting the election and his nomination papers
were improperly rejected, but the election petitioner has not filed any
document except the documents which were filed before the Returning
Officer to demonstrate the said fact. Therefore, in order to prove his
candidature/qualification to contest the election, no additional
document/material has been brought before this Court and as such, the
election petitioner has failed to discharge his duty cast upun' him,
Learned counsel for respondent No.4 would place reliance on the
judgments of the Supreme Court in the matiers of Vashist Narain
Sharma v. Dev Chandra & Others'’, Harikrishna Lal v. Babu Lal
Marandi'" and Birad Mal Singhvi v. Anand Purohit”. Reliance is
further placed in the matters of NT Veluswami Thevar v. G. Raja

Nainar & Others” and Mohd. Yasin Shah v. Ali Akbar Khan"

(para-38).

(iii) The proceeding of scrutiny of nomination paper(s) as provided
under Section 36 of the Act of 1951 is summary in nature where the
Returning Officer is obligated to scrutinize the nomination papers and
the objection received thereof by giving opportunity of hearin_ug to the
concerned parties. During such scrutiny, the Returning Officer can
conduct a summary enquiry, if he thinks necessary in the given facts

and circumstances of the case. In the instant case, the Returning

10 (1954) 2 SCC 32

11 (2003) 8 SCC 613

12 1988 (Supp) SCC 604
13 AIR 1959 SC. 422

14 (1977) 2 5CC 23
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Officer has duly followed the procedure prescribed under the Act of
1951, which is evident from the fact that after receiving the complaint
(Ex.-P/15) filed by Ram Kumar Kindo, the Returning Officer
forwarded the same and called for the report from the Executive
Engineer (PW-3), pursuant to which enquiry report (Ex.-P/18) was
submitted by the Executive Engineer, PHED. Thereafter, reply was
also sought from the election petitioner and after giving due
opportunity of hearing and after conducting a summary enquiry, the

order dated 31.10.2023 (Ex.-P/19) was passed. Reliance is also placed
in the matter of Mathura Prasad v. Ajeemn Khan'”.

(iv)] The election petitioner has categorically admitted in his
nomination papers as well as affidavit (Exs.-P/11 to P/14) that he has
subsisting contract with the appropriate Government, which he
admitted during trial as well in his cross-examination. Therefore,
admission is the best evidence and admitted facts need not be proved
unless the same is rebutted during trial, as per Sections 17, 21 and 58
of the Indian Evidence Act, 1872. Learned counsel for respondent
No.4 would place reliance on the judgment of the Supreme Court in

the matter of Bishwanath Prasad and Others v. Dwaraka Prasad

and Others' (para-4).

(v) Lasty, it was submitted that since the election petitioner himself

admitted in his nomination papers (Exs.-P/11 to P/13) and affidavit

15 (15980) 3 5CC AR5
16 (1974) 1 5CC 78
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(Ex.-P/14) that he was having subsisting contracts under the Jal Jeevan
Mission, he cannot be allowed firstly to make admission before the
Returning Officer to mislead and thereafter revert back and say that the
District Water and Sanitation Mission and Village Water and Sanitation
Committee are not appropriate Government under Section 7(a) read
with Section 9A of the Act of 1951. Admission made and duly proved
by the petitioner is binding on him and, therefore, he cannot resile
from his version. As such, the Election Petition deserves to be

dismissed.

9. Submission on behalf of the Election Commission

Mr. Rakesh Kumar Jha, learned counsel appearing on behalf of the
Chhattisgarh Election Commission/respondents No.1 to 3 herein, would

support the stand taken by learned counsel for respondent No.4.

10.1 have heard learned counsel for the parties and considered their rival
submissions made herein-above and also gone through the record with

utmost circumspection.

Grounds for declaring election to be void: -

11. The petitioner has taken a ground that his nomination papers have
improperly been rejected by the Returning Officer. At this stage, it
would be appropriate to notice Section 100(1)(c) of the Act of 1951

which states as under: -
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“100. Grounds for declaring election to be void.—{1) Subject
to the provisions of sub-section (2) if the High Court is of
opinion—

(a) and (b) xxx XXX XXX
(c) that any nomination has been improperly rejected; or
(d) xxx XXX XXX

the High Court shall declare the election of the returned
candidate to be void.”

A careful perusal of Section 100(1)(c) of the Act of 1951 would show
that this Court would declare the election of the returned candidate o
be void, if the nomination paper of any candidate has been improperly

rejected.

Improper rejection of nomination paper by itself and without anything
more is good ground to declare election of returned candidate, void

(see Somnath Rath v. Bikram K. Arukh and others'). Similarly, in

the matter of ra Nath Kosla and another v. S. Dali

and others", the Supreme Court has made distinction between two
classes of cases namely improper acceptance and improper rejection of
nomination paper. There is presumption in case of improper rejection
of nomination paper that it has materially affected result of election.
Fact that one of several candidates for election had been kept out of

arena is by itself very material consideration. On the other hand, in
case of improper acceptance of nomination paper, proof may easily be

forthcoming to demonstrate that coming into arena of additional

17 AIR 1995 5C 3417
18 AIR 1957 5C 242



962 (14)

Sitae e, 2T 39 2026

14.

(EP Mo 1.2024)

candidate has not had any effect on election of best candidate in field.
Similarly, in the matter of Nandiesha Reddy v. Kavita Mahesh" the
Supreme Court has held that if election is challenged on ground of
improper rejection of nomination paper, petition should set out reasons
given by Returning Officer for rejection and facts necessary to show
that rejection was improper; in absence of such averments it cannot be
said election petition contains material facts to make out a cause of

action to put the election petition in trial,

Scrutiny of nomination paper: -

Section 36 of the Act of 1951 deals with Scrutiny of nomination. By
virtue of sub-section (2) of Section 36, the Returning Officer shall
examine the nomination papers and shall decide all objections which
may be made to any nomination and may, either on such abjection or
on his own motion, after such summary inquiry, if any, as he thinks fi,
reject any nomination on any of the following grounds:—

(a) that on the date fixed for the scrutiny of nominations the
candidate either is not qualified or is disqualified for being
chosen to fill the seat under any of the following provisions that
may be applicable, namely:—

Articles 84, 102, 173 and 191,

Part II of this Act, and sections 4 and 14 of the Government of

Union Territories Act, 1963 (20 of 1963); or

19 AIR 2011 SC 2639
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(b) that there has been a failure to comply with any of the provisions

of section 33 or section 34: or

(c) that the signature of the candidate or the proposer on the

nomination paper-is not genuine.

15. Similarly, sub-section (4) of Section 36 of the Act of 1951 provides
rejecuon on the ground of any defect which is not of a substantial

character.

16. Under sub-section (2) of Section 36, the Returning Officer has to
examine the nomination paper and decide all objections which may be
made thereto. This power is undoubtedly judicial in character. But in
exercising this power he is authorised to come 10 a decision “after such
summary enquiry, if any, as he thinks necessary”. In other words, the
function of the Returning Officer acting under Section 36 of the Act of

1951 is judicial in character but he is not to act judicially in

discharging it. (See Virindar Kumar Satyawadi v. State of
Punjab™.)

17.1n the matter of N.T. Veluswami Thevar v. G. Raja Nainar and
others™, the Supreme Court has again held that the enquiry which a
Returning Officer has to make under Section 36 of the Act of 1951 is
summary in character. He may make such summary enquiry, if any, as

he thinks necessary; he can act suo motu.

20 AIR 1956 5C 153
21 AIR 1959 5C 422
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18. Similarly, in the matter of Birad Mal Singhvi v. Anand Purchit”, the

Supreme Court has held that Returning Officer must satisfy himself
that candidate possesses necessary qualifications, as enquiry under
Section 36 of the Act of 1951 is summary in nature.

Relevant provision regarding Disqualification to Contest the
Election

19. This would bring me back to the disqualifying provision under which
the election petitioner has been disqualified. Section SA of the Act of

1951, which is the disqualifying provision, states as under: -

“9A. Disqualification for Government contracts, etc.—A
person shall be disqualified if, and for so long as, there subsists a
contract entered into by him in the course of his trade or
business with the appropriate Government for the supply of
goods to, or for the executions of any works, undertaken by that
Gaovernment.

Explanation.—For the purposes of this section, where a
contract has been fully performed by the person by whom it has
been entered into with the appropriate Government, the contract
shall be deemed not to subsist by reason only of the fact that the
Government has not performed its part of the contract either
wholly or in part.”

20. Section 7 of the Act of 1951 is Definitions clause. Section 7(a) defines
the term “appropriate Government” and Section 7(b) defines the word

“disqualified”. Both the clauses state as under: -

“(a) “appropriate Government” means in relation to any
disqualification for being chosen as or for being a member of
either House of Parliament, the Central Government, and in
relation to any disqualification for being chosen as or for being a

22 AR 1988 5C 1796
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member of the Legislative Assembly or Legislative Council of a
State, the State Government;

(b) “disqualified” means disqualified for being chosen as, and
for being, a member of either House of Parliament or of the
Legislative Assembly or Legislative Council of a State under the
provisions of this chapter, and on no other ground.”

21. As this Court is dealing with disqualification for being chosen as a
Member of the Legislative Assembly, the term “appropriale
Government” in Section 9A of the Act of 1951 refers to and means the
“State Government”. The term “State Government” is not defined
either in the Constitution or in the Act of 1951. Clause (a) of sub-
section (1) of Section 2 of the Act of 1951 provides that unless the
context otherwise requires, each of the expressions defined in Section
2 or sub-section (1) of Section 27 of the Representation of the People
Act, 1950, but not defined in the Act of 1951, shall have the same
meaning as in the Act. Section 2(60) of the General Clauses Act,
1897, provides that the term “State Government”, as respects anything

done or to be done, shall mean in a State, the Governor.

22. The Supreme Court in Shrikant (supra) considered the meaning of
“State Government” with reference to Section 9A of the Act of 1951
and held that the term “State Government” in Section 9A (read with
Section 7 of the Act) should, therefore, be understood in its ordinary
and normal sense, and not with reference to the extended meaning

under Article 12 of the Constitution.
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In the matter of Ranjeet Singh v. Harmohinder Singh Pradhan®’, the

Supreme Court has held that Section 9A is a statutory provision which
imposes a disqualification on a citizen. Their Lordships further held
that it would, therefore, be unreasonable to take a general or broad
view, ignoring the essentials of the section and the intention of the

legislature. Purposive interpretation is necessary.

Further, in the matter of Kartar Singh Bhadana v. Hari Singh

Nalwa™, the Supreme court has clearly held that the provisions of
Section 9A disqualify a citizen from contesting an election; a citizen
may, therefore, be disqualified only if the facts of his case squarely fall
within the conditions prescribed by Section 9A. Their Lordships

considering Ranjeet Singh (supra) and Kartar Singh Bhadana
(supra) held in Shrikant (supra) that in order to invoke Section 9A a
candidate has to have a subsisting contract with the appropriate
Government and such contract must be entered into by him in the
course of his trade or business, the contract should relate 1o the works
undertaken by the appropriate Government, and it should be for
execution of such works. It has been observed in Shrikant (supra) as

under: -

“20. The object and intent of Section 9-A of the Act is to
maintain the purity of the legislature and to avoid conflicts
becween duty and interest of Members of the Legislative
Assembly and the Legislative Council. The said object is sought
to be achieved by ensuring that a person who has entered into a

23 (1999) 4 SCC 517
24 (2001) 4 SCC 661
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contract with the State Government and therefore liable to
perform certain ebligations towards the State Government, is not
elected as a Member of the Legislative Assembly or Legislative
Council, lest he should use his influence as an elected member
of the legislature to dilute the obligations or to seek and secure
undue advantages and benefits in respect of the subsisting
contracts. It seeks to ensure that personal interests will not
override his duties and obligations as a member of the legislature
or Legislative Council. For the purpose of Section 9-A, what is
relevant is whether the candidate has a subsisting contract with
the appropriate Government (in this case, the State Government)
either for supply of goods to the State Government or for
execution of any work undertaken by the State Govemment.
The six requirements for application of disqualification under
Section 9-A of the Act where a candidate holds a contract for
execution of works undertaken by the appropriate Government
have heen listed by this Court in Kartar Singh Bhadana v. Hari
Singh Nalwa [(2001) 4 SCC 661] as follows: (SCC p. 665, para
8)

(i) There should be a contract entered into by the candidate;

(ii} such contract should be entered into by him in the course
of his trade or business;

(iii) the contract should be entered into with the appropriate
Government;

(iv) the contract should subsist;

(v) the contract should relate to the works undertaken by the
appropriate Government; and

(vi) the contract should be for execution of such works.”
Nature of Election Petition/Proceeding: -

25. It is well settled that the election petition before this Court is an
original proceeding and the proceedings in an election petition are not
in the nature of appeal against the order of the Returning Officer. It is

open to an election petitioner to place material before this Court to
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show that the election petitioner was qualified to contest the election.

It has been held by their Lordships of the Supreme Court in Birad Mal
Singhvi (supra) as under: -

“10. ... In the absence of any material before the returning
officer, the returning officer was not wrong in taking the entries
in the electoral roll into consideration and acting on them. But
his decision is not final. In an election petition it is open to an
election petitioner to place cogent evidence belore the High
Court to show that the candidate whose nomination paper was
rejected had in fact attained the age of 25 years on the relevant
date. Tt is open to the High Court to take a final decision in the
matter notwithstanding the order of the returning officer
rejecting the nomination paper. If on the basis of the material
placed before the High Court it is proved that the candidate
whose nomination paper had been rejected was qualified to
contest the election it is open to the High Court to set aside the
election. Enquiry during scrutiny is summary in nature as there
is no scope for any elaborate enquiry at that stage. Therefore it
is open to a party to place fresh or additional material before the
High Court to show that the returning officer's order rejecting the
nomination paper was improper. It should be borne in mind that
the proceedings in an election petition are not in the nature of
appeal against the order of the returning officer. It is an original
proceeding. In the instant case it was open to the respondent
election petitioner to place material before the High Court to
show that the two candidates were qualified and their
nomination paper was improperly rejected.”

Burden of Proof

26. It is well settled legal position that burden is on the election petitioner
to prove the pleadings averred in the e!ecliiun petition. The Supreme
Court in Vashist Narain Sharma (supra) held that the petitioner must
discharge the burden of proving that fact and on his failure to do so,
the election must be allowed to stand. Their Lordships further held

that the question is one of fact and has to be proved by positive
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evidence. If the petitioner is unable to adduce evidence, the only
inescapable conclusion to which the Tribunal can come is that the

burden is not discharged and that the election must stand.

27.1n Harikrishna Lal (supra), their Lordships of the Supreme Court
have held that the election petitioner has to demonstrate that the
Returning Officer was not right in arriving at the satisfaction which he
did and as such, the High Court has not erred in not setting aside the

election of the returned candidate.
Evidenti 1 f ission

28, Section 17 of the Indian Evidence Act, 1872/corresponding new
provision is Section 15 of the Bharatiya Sakshya Adhiniyam, 2023,
defines Admission. It states about the admission which constitutes a
substantive piece of evidence, which can be relied upon for proving
the veracity of the facts incorporated therein. When once the
admission as noted in a statement either oral or documentary is found,
then the whole onus would shift to the party who made such an
admission and it will become an imperative duty on such party to
explain it. In the absence of any satisfactory explanation, it will have
to be presumed to be true. (See Vathsala Manickavasagam and

others v. N. Ganesan and another®))

29, The Supreme Court in the matter of Union of India v. Moksh

Builders and Financiers Ltd.™ relying upon Bharat Singh v.

25 (2013)9 5CC 152
26 (1977) 1 SCC RO
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Bhagirathi” has held that an admission is substantive evidence of the

fact admitted, and that,admissions duly proved are admissible evidence
irrespective of whether the party making them appeared in the witness

box or not, and observed as under: -

“21. ... It has been held by this Court in Bharat Singh v.
Bhagirath [ATR 1966 SC 405 : (1966) 1 SCR 606] that an
admission is substantive evidence of the fact admitted, and that
admissions duly proved are

‘admissible evidence irrespective of whether the party
making them appeared in the witness box or not and whether
that party when appearing as witness was confronted with
those statements in case it made a stalement contrary to those
admissions.” (AIR p. 410, para 19)

In taking this view this Court has noticed the decision in
Ajodhya Prasad Bhargava v. Bhawani Shanker Bhargava [ATR
1957 All 1] also.”

30. In the matter of Life Insurance Corporation of India and another v.
Ram_Pal Singh Bisen®, it has been held by their Lordships of the

Supreme Court that admission must be proved in accordance with law,

Their Lordships observed as under: -

“31. Under the law of evidence also, it is necessary that
contents of documents are required to be proved either by
primary or by secondary evidence. At the most, admission of
documents may amount to admission of contents but not iis
truth. Documents having not been produced and marked as
required under the Evidence Act cannot be relied upon by the
court. Contents of the document cannot be proved by merely
filing in a court.”

27 AlIR 1966 5C 405
28 (2010) 4 SCC 491
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Discussion and Analysis: -

Since both the issues are interlinked with each other, they are

considered and decided together.

In this case, the election petitioner herein has filed his nomination
papers to contest the election from Legislative Assembly Constituency
No.11, Sitapur (ST), District Surguja. He has filed three sets of
nomination papers before the Returning Officer vide Exs.P-11, P-12 &
P-13 and on the date of scrutiny of nomination papers on 31.10.2023,
one independent candidate namely, Ram Kumar Kindo (PW-4) made
an objection before the Returning Officer stating that the election
petitioner is a Government contractor with the PHE Department and,
therefore, he is disqualified under Section 9A of the Act of 1951 to
contest the election to which the election peti_ticnner has filed reply on
31.10.2023 itself vide Ex.P-16. On the same day i.e. on 31.10.2023,
the Returning Officer sought factual report from the Executive
Engineer, PHE Department on two points namely, (1) whether election
petitioner Munna Lal Toppo was having contract with appropriale
Government in relation to his own trade or business or for execution of
any work undertaken by the said Government, and (2) if yes, then
whether such contract still subsists, which was replied by the
Executive Engineer vide Ex.P-18 in affirmative and thereafter, the
Returning Officer on 31.10.2023, after making summary enquiry,

passed the order Ex.P-19 rejecting his nomination papers holding that
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the election petitioner is disqualified from contesting election by virtue

of Section 9A of the Act of 1951.

33. All the three sets of nomination papers Exs.P-11 to P-13 contain a
clause whether the candidate has any subsisting contract(s) with the

Government. The said clause states as under: -

"Mto(6) xxx xxx Xxx

(7) Whether the candidate has any subsisting contract(s) with the
Government either in individual capacity or by trust or
partnership in which the candidate has a share for supply of any
goods to that Government or for execution of works undertaken
by that Government?. ... YES...(Yes/No)

-If Yes, with which Government and details of subsisting
(1)1 11T G,

SUB- JALNIVAN MISSION, LICENCE No-
CGeR12718

KAMLESHWARPUR 2021-22

AMGAON 2021-22

BISHUNPUR 2022-23

LAIGU 2022-23
KAMLESHWARPUR/SAPNADAR 2022-23"

AR

34, Not only this, the election petitioner has also filed an affidavit vide
Ex.P-14 before the Returning Officer in support of nomination papers
declaring in clause (SB) that he has contracts with appropriate

Government and the details are as stated herein: -

“(9B) Contracts with appropriate Government and any public
COMpany or companies

(a) details of contracts entered by the candidate. ..

SUB- JALJIVAN MISSION, LICENCE No-
CGeR12718
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KAMLESHWARPUR 2021-22

AMGAON 2021-22

BISHUNPUR 2022-23

LAIGU 2022-23
KAMLESHWARPUR/SAPNADAR 2022-23

Wk Wk

(b) details of contracts entered into by spouse .......NIL.......

(c) details of contracts entered into by dependents

(d) details of contracts entered into by Hindu Undivided Family
or trust in which the candidate or souse or dependenis have
interest ....... NIL.......

(e) details of contracts, entered into by Partnerhsip Firms in
which candidate or spouse or dependents are partners

(f) details of contracts, entered into by private companies in
which candidate or spouse or dependents have share

VERIFICATION

I, the deponent, above named, do hereby wverify and
declare that the contents of this affidavir are true and correct (o
the best of my knowledge and belief and no part of it is falsc and
nothing material has been concealed there from. [ further
declare that: -

(a) there is no case of conviction or pending case against me
other than those mentioned in items 5 and 6 of Part A and B
above;

(b) 1, my spouse, or my dependents do not have any asset or
liability, other than those mentioned in items 7 and 8 of Part A
and items 8, 9 and 10 of Part B above.
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Verified at ........ ....this | day
-+ R T
Sdr-
DEPONENT"

35. Thereafter, Ram Kumar P;lindn raised objection vide Ex.P-15 before
the Returning Officer that the election petitioner is a Government
contractor and, therefore, he is disqualified under Section 9A of the
Act of 1951 upon which the Returning Officer noticed the election
petitioner also and the election petitioner filed his reply denying the
allegations made in the objection. The Returning Officer also noticed
the Executive Engineer, PHE Department vide Ex.P-17 on the

following two queries: -

¥ IRigd f[gal & wew 4 ofg v v ovee Zw
wrfaa s aF ufdes 7 Twmw grae wwen giiiea =Y fe
T Y= A S ano o TR wedAE ¥ wfan wen @
A AT FRAR A @R 3 a4 @1 wqfia wer g
sywta Y Sl & Preares g Wl F 27 aft & of T @
diamn aoft ot Sifam 2, g8 @0 &1 war (mm TEEY) S @
T 5 7ol T favy aed & et froaen gRiRew w1

36. The Executive Engineer, PHE Department submitted reply on the same

day vide Ex.P-18 as under: -

arafern srdfuraa aftrem, ate w@ren wifye s
wos 3wy, fre—avar (v.)

F ®. 6330 /TN, /BLA, /A vl @ /2023 / wftawge,  fETE 31 /10 / 2023
afir,

freffn affsas

wrater Refir #ifsax
frerrrn Fafam d3—-11 e
foren— wean (wor)
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fasa—  fafea g3 &.—11 8 a9 af ol & apaefl = =0 @@= =t @
dau & wig ofdTy uwgo o @ HaEg F )

Wad—  wuwt 93 wW—47 /AL FEl—11 /2023, dvarge, faie 31 /10 4 2023

.—D—

At fawaierfa da @ % ars gr wrdt o wEEd Prengar 2-

#. Py  fRwft
1 | @ =0 wre Shal A w1 dwrern wdar | gt
W WER § WY H0 FHEAR 9 2R $ |
srpEn A e wwer g Sumsia T aimT |
@ frenea gg R F 22

> [aft & ot 7w 9% Wl e off oRm 27 & |

# g=n @ Eiw, IPER. §-Uuhge FAE CGeRizris & ™1 @&
e gifye @ve affasgy A Freafafa sl @ aeq & fen on wer -

®.|  wd" wwiw vd o #raien ®. 3 fRrs e A fafy
1 1/DL/2021-22  |1165/05.05.2021 w2
2 12/DL2021-22 1167/08.05.2021 @ ufay w2
"3 48/DLr2022-23 7B40v12.11.2022 wrd wafo w2
« | 189DL202223  [584/25.01.2023 »l S R R |
s | 3oupL202223  |1474/03.03.2023 w1l i ue &) |

IR |l el A FdEe A wr wvhwa @) e ween AT Wi
agras wrdard g w2

Hai— (1) sag & vrawfi-os G

L EPES
Frdgraa afig=m
At Eren gifEe) = vs
sftasrgz

37. Thereafter, the Returning Officer by its impugned order Ex.P-19
rejected the nomination papers of the election petitioner by recording
following findings: -

gudtan wra amgfa, wEe vd wrufan sdwea
afergm @i @ i d@ar afeergr @ ufees A

Trmaw & whee A A gu e we ugum g @ snaefl o g=n
ard 2l ano vao dNmm wt B adwe ¥ &@re wawen gifiah
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wfaa
# e sdd /whie ? ) frwer fewor el Freargew far 2-

SUB- ore witas firesr, @rads v — CGeR12718
01— HAATAVYY 2021-22
02— PTG 2021-22

03— ferTge 2022-23
n4— T 2022-23
05— HAATINYL/ HUATER — 202223

aEd dwl & e | e whafie afafam
1951 F g1 09 & W SUF AT HEYEHS 2| Wl TE UELEE S
# 5 “aig N afw Adfda et oft e o o wid o whe
frep= @ ot wwR W0 WROR @ WY A9 AR AT SNAN &
IgHEY § T WER & AE B deE G & fod @ oww
TSR g Tumta ) gwnl @ Preares & fad & 2

ga: sedl ft g=m @ T amo w@o €RT W w
# @re sffiftes @ o 00 & @ siofa faarmas & wew o
o @ fov Prffa omm ) s sfoeal g wwga smafa

wipre @ Wil @ vd A pem e et ano W@o #NT W gWr
fremmmam f= 11 WA (@) ¥ sifEad e 93 ®o

04/AC1L2023/RO, 20/AC112023RO U4 21/ACIL2023RO &Y
afaferra o g2 srwdior sufo sfdfy avwo €)1

IgdwEr AR R o gE 9w g
T |

38. From the aforesaid narration of facts, following facts are quite

evident:-

38.1) The election petitioner while filing nomination papers clearly
asserted that he has a subsisting contract with the appropriate
Government for the supply of goods to that Government or for the
executions of any works undertaken by that Government, and that the

contract is subsisting contract. Thereafter, he has also filed an affidawvit
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vide Ex.P-14 in support of his nomination papers and in paragraph
9(B) of the affidavit (Ex.P-14) also, he has reasserted that he has
subsisting contract with the appropriate Government for the supply of
goods or for the executions of any works undertaken by that

Government,

38.2) On objection being made by Ram Kumar Kindo, the Returning
Officer noticed the petitioner also, upon which the petitioner did not
assert that he had no subsisting contract with the appropriate
Government for the supply of goods to that Government or for the
executions of any works undertaken by that Government in the course
of his trade or business, rather he remained vague only stating that he
did not hold the office of profit and he is neither Government servant

nor he is suffering any kind of disqualification.

38.3) On the pointed enquiry raised by the Returning Officer before
the Executing Engineer, PHE Department that whether the petitioner
has undertaken the contract with the appropriate Government in the
course of his trade or business for the supply of goods or for the
executions of any works undertaken by that Government and if yes,
whether such contract still subsists, vide Ex.P-17, the Executive
Engineer submitted his report in affirmative to both the queries. The
Returning Officer relying upon the statement made by the petitioner in
the nomination papers (Exs.P-11 to P-13) at clause (7) read with the

affidavit Ex.P-14 at clause (9B) and further relying upon the statement
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of the Executive Engineer, PHE Department, came to the conclusion
that the election petitioner has subsisting contract entered by him in the
course of his trade or business with the appropriate Government for the
supply of goods or for the executions of any works undertaken by that
Government, and proceeded to reject the nomination papers.

39, Now, the question for consideration would be, whether the facts as

mentioned in paragraphs 37.1 to 37.3 are duly proved before this Court
for which the election petitioner has examined himself as PW-1 and
three other witnesses., He has proved that he has filed nomination
papers for contesting the election for Sitapur Vidhan Sabha
Constituency. However, in his cross-examination paragraph 18, he has
clearly admitted that he has filled the nomination papers vide Exs.P-11
to P-13 on own volition and he has further admitted that the
information contained in paragraph 7 of Exs.P-11 to P-13 with regard
to subsisting contract with the Government, is correct and he has also
candidly admitted the information given by him in shape of clause
(9B) of the affidavit (Ex.P-14) filed by him before the Returning
Officer with regard to subsisting contract with the appropriate
Government, is correct. Similarly, he has also stated about Jaljivan
Mission, but neither there is mention of registration of the said Mission
nor he has filed registration certificate of the said Mission. As such, it
is quite vivid that so far as the information furnished by the election

petitioner in the nomination papers Exs.P-11 to P-13 regarding the fact
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he has subsisting contract with the appropriate Government in which
he has share for supply of goods to the Government or for the
executions of any works undertaken by that Government is correct.
Not only this, thereafter, the petitioner has also given the names of the

subsisting contracts with the appropriate Government.

The Supreme Court in Moksh Builders and Financiers Ltd,’s case
(supra) relying upon Bharat Singh (supra) has clearly held that an
admission is substantive evidence of the fact admitted and admissions
duly proved are admissible evidence. Further, in Ram Pal Singh
Bisen’s case (supra), it has been held that admission of documents may

amount to admission of contents but not its truth.

In the instant case, the election petitioner himself has filed nomination
papers vide Exs.P-11 to P-13 and proved those documents and in
clause (7) of Exs.P-11 to P-13, he has made admission that he has
subsisting contract with the appropriate Government and he has a
share for supply of any goods to that Government or for execution of
works undertaken by that Government and proved the same by making
admission in paragraph 18 of his statement before the Court. As such,
this would constitute the substantive evidence to hold that the
petitioner had a 5ubsisli'ng contract with the appropriate Government
for the supply of goods or for the executions of any works undertaken
by that Government and this was subsisting on the date of filing

nomination papers. Not only this, the petitioner has filed affidavit
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before the Returning Officer in shape of Ex.P-14 sworn-in before the
Notary Public in which in clause (9B), which was extracted herein-
above in paragraph 33, he has clearly admitted that he has contract
with the appropriate Government giving details of contracts and at the
end of the affidavit, while verifying the contents, he has clearly stated
and declared that “the contents of this affidavit are true and correct 1o
the best of my knowledge and belief and no part of it is false and
nothing material has been concealed there from”. Thus, affidavit has
been duly sworn-in by the petitioner making admission of subsisting
contract with the appropriate Government for the supply of goods or
for the executions of any works undertaken by that Government and
that was the subsisting contract. There was no reason for the
Returning Officer not to accept the staternent made by the election
petitioner duly sworn-in before the Notary Public to hold that he has
valid and subsisting contract with the appropriate Government for the
supply of goods or for the executions of any works undertaken by that

Government.

Apart from that the objection raised by Ram Kumar Kindo - objector,
was duly served to the petitioner which he replied, but did not take the
stand that contract with the District Water and Sanitation Mission and
the Village Water and Sanitation Committee would not fall within the
meaning of appropriate Government under Section 9A read with

Section 7(a) of the Act of 1951 and, therefore, he is not disqualified



it T, B 397 2026

562 (33)

43.

(EP Mg 1/2024)

from contesting the election and Section 9A of the Act of 1951 would

not attract to disqualify him and his reply was totally vague which he

has also proved vide Ex.P-16.

Lastly, before passing the order, the Returning Officer also sought
pointed query from the Executive Engineer, PHE Department that
whether the election petitioner has subsisting contract with the
appropriate Government for the supply of goods or for the executions
of any works undertaken by that Government, which the Executive
Engineer replied vide Ex.P-18 that he has subsisting contract with the
appropriate Government which has been proved by Executive
Engineer Shankar Prasad Mandavi (PW-3) examined on behalf of the
petitioner. Thus, ultimately, Returning Officer Ravi Rahi who has
been examined as PW-2 before this Court taking into consideration the
admission made in clause (7) of Exs.P-11 to 13, reply filed by the
election petitioner and also considering the objection made by Ram
Kumar Kindo and reply to the pointed queries submitted by the
Executive Engineer, PHE Department, proceeded to reject the
nomination papers. The Returning Officer has been examined by the
election petitioner as witness No.2 and he has also admitted ﬁl the
election petitioner himself has admitted in the nomination papers as
well as in the affidavit that he has subsisting contract with the

appropriate Government for the supply of goods or for the executions
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of any works undertaken by that Government and that was the main

reason for rejecting the nomination papers.

As such, the facts mentioned in paragraphs 37.1 to 37.3 are clearly
established by the evidence of the petitioner and his wimesses from
which it is quite apparent that the election petitioner has admitted that
on the date of filing nomination papers, he has valid and subsisting
contract with the appropriate Government for the supply of goods or
for the executions of any works undertaken by that Government. The
documents filed by the election petitioner vide Exs.P-11 to P-14 and
the admission made by him which is duly proved by him are clearly
binding on him on the basis of which the Returning Officer has passed
the order impugned rejecting his nomination papers. Not only this, the
petitioner had two opportunities to explain that the subsisting contract,
if any, is not with the appropriate Government within the meaning of
Section 9A read with Section 7(a) of the Act of 1951 and first
opportunity was available to him when the Returning Officer noticed
him on the objection of the objector, but he did not avail the
opportunity and did not explain, though filed reply vide Ex.P-16,
however, did not take firm stand that the contract was with the District
Water and Sanitation Mission and the Village Water and Sanitation
Committee, which is not “appropriate Government” within the
meaning of Section 9A read with Section 7(a) of the Act of 1951 and,

therefore, he is qualified to contest the election from Sitapur (ST)
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Assembly Constituency, however, though the petitioner before this
Court took stand that the District Water and Sanitation Mission is a
separate body/local unit which does not come under the definition of

“appropriate Government”, but led no evidence in that regard.

In this fact-situation, since the election petition before this Court under
Section 100(1)(c) of the Act of 1951 is an original proceeding, it was
open to the election petitioner to file additional documents
demonstrating that he was not disqualified under Section 9A read with
Section 7(a) of the Act of 1951, as he was not having any subsisting
contract in the course of his trade or business with the appropriate
Government and the contract was with the District Water and
Sanitation Mission and the Village Water and Sanitation Committee,
which would not fall within the meaning of “appropriate Government”
under Section 9A read with Section 7(a) of the Act of 1951. However,
in shape of additional material before the Court, since the burden of
proof was on the petitioner to prove that he was not disqualified from
contesting the election under Section 9A read with Section 7(a) of the
Act of 1951, the petitioner has only filed copy of the order Ex.P-1 by
which the District Water and Sanitation Mission has been constituted
and further filed document Ex.P-2 by which certain directions have
been given by the State Government to the Collectors and Executive
Engineers & Member Secretaries, District Water and Sanitation

Mission/PHE Department and similarly, Ex.P-3 has also been filed by
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which financial power has been conferred by the State Government
upon the District Water and Sanitation Mission up to 2 5 crores and
thereafter, copy of the contract has been filed vide Exs.P-4 to P-10
which are contract documents demonstrating that the petitioner has
entered into contract with the Executive Engineer & Member
Secretary, District Water and Sanitation Mission. Similarly, Exs.P-20
& 21 are documents relating to Operational Guidelines for the
Implementation of Jal Jeevan Mission Har Ghar Jal and Ex.P-25 is the
Guidelines issued by the Election Commission of India for the
Returning Officers for consideration of complaints for rejection of
nomination papers on grounds of disqualification under Section 9A of

the Act of 1951.

46. As such, no additional documents except the aforesaid one have been

filed by the petitioner to establish the fact that the District Water and
Sanitation Mission and the Village Water and Sanitation Committee is
a separate body or society or trust which do not come under the
purview of “appropriate Government” within the meaning of Section
9A read with Section 7(a) of the Act of 1951, as it was the burden upon

him to establish the said fact being the election petitioner, which he

failed to discharge in satisfaction of this Court.

47. Thus, from the aforesaid analysis, it is quite evident that the election

petitioner has filed his nomination papers vide Exs.P-11 to P-13 in

which in clause (7) he has admirted that he has subsisting contract in



Freites T, B 39 2026 562 (37)

(EP No,1/2024)

the course of his trade or business with the appropriate Government
for the supply of goods or for the executions of any works undertaken
by that Government and proved the same by his own evidence, as he
has been examined as PW-1 and in paragraph 18 admirtted that the
facts mentioned in clause (7) of the nomination papers (Exs.P-11 to P-
13) are correct. He has also admitted that the contents of the affidavit
(Ex.P-14) filed before the Returning Dléficer regarding subsisting
contract in the course of his trade or business with the appropriate
Government for the supply of goods or for the executions of any works
undertaken by that Government, are also correct. Surprisingly, the
election petitioner though took stand in the election petition that he has
contract with the District Water and Sanitation Mission and the Village
Water and Sanitation Committee, but they would not fall within the
definition of appropriate Government under Section 9A read with
Section 7(a) of the Act of 1951, however, did not lead any evidence
before this Court and he confined his evidence to the extent of proving
the nomination papers Exs.P-11 to P-13 and the affidavit Ex.P-14 filed

in support of the said nomination papers.

48. The petitioner had an opportunity to take stand after filing nomination
papers when he was noticed by the Returning Officer and he filed
reply vide Ex.P-16 that he has no subsisting contract with the
appropriate Government for the supply of goods or for the executions

of any works undertaken by that Government and his contract is with
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the District Water and Sanitation Mission and the Village Water and
Sanitation Committee which would not fall under the definition of
appropriate Government under Section SA read with Section 7(a) of
the Act of 1951, but he did not took that stand before the Returning
Officer while filing his reply to the objection filed by Ram Kumar
Kindo. The Returning Officer in response to the objection filed by
Ram Kumar Kindo noticed the Executive Engineer, PHE Department
on two points whether the election petitioner has subsisting contract
with the appropriate Government for the supply of goods or for the
executions of any works undertaken by that Government and whether
the said contracts are subsisting, which the Executive Engineer replied
in affirmative vide Ex.P-18. Again the election petitioner has
examined Shankar Prasad Mandavi as witness No.3 and proved the
contents of the reply Ex.P-18, but did not contradict that he has given
incorrect information that his existing contracts are not with the
appropriate Government and his contracts are with the District Water
and Sanitation Mission and the Village Water and Sanitation
Committee, it was open to the petitioner to take such stand and cross-
examine Shankar Prasad Mandavi, Executive Engineer, PHE
Department. As such, again the petitioner though has taken stand
before this Court in the election petition that the District Water and
Sanitation Mission and the Village Water and Sanitation Committee

are not appropriate Government, but did not lead any evidence and in
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that regard, he has examined Shankar Prasad Mandavi (PW-3) who has
only proved that the information given vide Ex.P-18 holding that the
election petitioner has subsisting contract with the appropriate
Government for the supply of goods te that Government or for the
executions of any works undertaken by that Government, is the correct

information.

Lastly, the Returning Officer vide Ex.P-19 rejected the nomination
papers of the election petitioner. He has been examined as witness
No.2 and he narrated the action taken on the nomination papers and
has clearly admitted that the only reason to reject the nomination
papers is the information given by the Executive Engineer, PHE
Department that the election petitioner has subsisting contract with the
appropriate Government. The petitioner has cited him as witness and
did not cross-examine him on the point that his contract is with the
District Water and Sanitation Mission and the Village Water and
Sanitation Committee, which is not the appropriate Government and
thus, he has no subsisting contract with the appropriate Government.
As such, at this stage also the petitioner has failed to lead any evidence
except proving what transpired before the Returning Officer. Even
independently, no evidence has been led by the election petitioner to
prove the fact that his contracts mentioned in the nomination papers
and the affidavit are not with any appropriate Government which the

petitioner was obliged to prove as express plea has been taken in this
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regard, rather he has clearly admitted in shape of nomination papers
Exs.P-11 to P-13 & affidavit Ex.P-14 and before the Court, the
statement made in Exs.P-11 to P-13 & Ex.P-14 which clearly
constitute substantive piece of evidence and he did not avail the
opportunity to explain his stand already taken before the Returning

Officer and which has been proved before this Court.

The petitioner has named Dr. Sarweshwar Narendra Bhure, who was
posted as Managing Director, Jal Jivan Mission, to examine him, but
however, on 2-2-2026 he was given up and was discharged. As such,
the fact whether the petitioner’s alleged contract with the District
Water and Sanitation Mission and the Village Water and Sanitation
Committee is with the appropriate Government or not or the status of

the said Mission/Committee, could nat be estahlished.

The election peritioner cannot resile from those documents which also
even persuaded the Returning Officer to rely upon his own admission
that he has subsisting contract in the course of his trade or business
with the appropriate Government. Thus, the petitioner has failed to
demonstrate that rejection of his nomination papers was improper.
Merely filing certain documents showing that he had contract with the
District Water an-d Sanitation Mission and the Village Water and
Sanitation Committee would not suffice. The petitioner has failed to

discharge the burden placed upon him to prove that he was not



Freites T, B 39 2026 ab2 (41)

52.

53.

54,

EP No.1/2024
disqualified from contesting the election and that he was qualified for

contesting the election and his nomination paper was wrongly rejected.

True it is that Article 299 of the Constitution of India is mandatory in
nature and Governmental contract must be executed as per the manner
indicated in Article 299, but mere non-execution of contract in the
manner indicated under Article 299 would not relieve the election
petitioner to prove the fact that he was qualified to contest the election
and he did not suffer any disqualification on the date of rejection of his
nomination paper. As such, the election petitioner has failed to plead
and establish that his nomination papers were improperly rejected by
the Returning Officer within the meaning of Section 100(1)(c) of the

Act of 1951.

The decisions cited by learned counsel appearing on behalf of the

petitioner namely, Mulamchand (supra), K.P. Chowdhry (supra),

Bhikraj Jaipuria (supra), Konappa Rudrappa Nadgouda (supra),

Shibu Soren (supra), Jagan Nath (supra), Kanta Kathuria (supra)

and Sushil Kumar MMehta (supra), are quite distinguishable 1o the

facts of the present case.

Relief and Cost: -

As a fallout and consequence of the aforesaid discussion, the election
petition deserves to be and is accordingly dismissed. In the facts and

circumstances of the case, parties shall bear their own cost(s).
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55.A copy of this order be sent to the State Election Commission

forthwith as required by Section 103 of the Act of 1951.

Sd/-
(Sanjay K. Agrawal)
Judge
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