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TR Y W SN TSy T+ Hiwd, SETE AET % I8 TR IS HI &,
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4t QTR Wl g1 FRYR T80 i o foieh | o2 9, A Jemafiess 9an (3a7) 1M, 2016 % fam-
12  T8d Wfd, Teh 3TN o STHFNF U< i GiasT T SR § YR TRk a1 o {8 G oJaTHH
Gorita ug % Tkl Hfod Il ¢,

BTG o THAA o A G T AR,

A TAR, e TR fEAih 4 Jeg 2022

Al TH 5-2/2022/T% (1).— T4 IMEH TIGERI HHEAE =Efd St ds™ 1yerd, =afeafd, sddme 3=
e foemagR @l faieh 24 TER, 2022 ¥ 04 A, 2022 T (09 f7) wE feia 08 W14, 2022 | 17 HIE, 2022 T (10
&) o1 IOl e Wi e STeEa ST i HIETR TR WS T €.

BATTG oh TFATE 6 19 9§ T ST,

A TAY, e TR feish 21 5[ 2022
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(1) (2) (3) (4)
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5. o ST WAk TEHIRR, TETe fewdt ey, TaT
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(arfteRTor, Tt qem |a @i 9d) M, 1975 & Waeml o sidaia sntad g

3. IH 3T AFAE BUAE 3o =Aed, foemaqX # TR anfeeht WP (PIL) NO. 91/2019, S. Santosh Kumar
Vs. State of Chhattisgarh & Other’s ® WA 3ifaH STC¥ & 7L BRA.

TG & TSI o T H AT SRR,
FAU=IT TTehel, 3TeR Hfea,
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Tfeh 219 HRTHe Heh TSI TS e hiel HIS T WIS SIEel o BRI 3151 &l el 7 Hifad S
I ¥ F1 TEU 07 H | Fo a1 0.392 7. 4fF 1 AEA H yanfad T S & Hora®y - 375 ohi HIIaR! ¥ Jad H
% ST W -375H T HT 9R1-93 (1) F SFTTIR YRR feha <rer 2.
1. YRR Tq qfH &1 foawom - —

AH-SGHTA, TEA. - 30

ED @. H. T B,
(M) (2) (3)
1. 307/5 0.014
2. 309/1 0.153
3. 247/18@ 0.089
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5. 307/1 0.016
6. 248/2 0.028
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2. - 3751 I FEART ¥ o fFa 51 ® 4fF &1 = sfaamia stfusi (Te), TRg & FwEed § <@ 5
Tl .

SUETE & TSTATA & A0 H AT SR,
o g, Fefdet @ e 39-faE.
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FHR AR R (T.) Shrea, fSen-TsHieTa (8.1.)

fervm vt @ smaer

S, e 23 | 2022

T I U

TehIOT ST 202111092000001 /121 9§ 2020-21

SHHIHR/1329/9-1/31.19.81./2022. — Yeht0T STfavTTE TRl Simial & YT YehoT Sl STaciieh TRl

ST TR TS 3= AT UTH Hiegera, Teda g, e TsHicia gRI U Hiegelal ol Tsid U™

1 Tl YSM I S6q Holdel FRIGH o HHET TS WA fohall T ¥ (A H Hiegeretl, I Teadrg! &l M §) st

FIATCTHT FT9A ShHieh/3486/%, 31./H.31.9,31./2021 TSI faieh 06-10-2021  HIEAH ¥ STEAYTH HIEIATRT 74 STIAUFT
SRt (W) Shmama i 9fha feram,

S HeY H SfAvrT ARt (W) STe ¥ F9A (Si9 gfdeed) 9 o T, srgfaania st (T0.)

ST gR1 9Tt I3 SRk 111/9.-1/31.f8.31./2022 Mg 07-01-2022 H Seor@ fohan T 8, T e qgiicier gesi
I AT G YR TS Y SSEUN T YR w1, F7ord wwemafy § shig ofafa i< =81 gafl. 3o Say § U
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5. Teha[ST Thell ©. 459.165 269.905 189.260
6. R AR el . 153.507 71.226 82.281
7. EIGIERCT 108.500 42.123 66.377
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9. Siffed e = 402.251 240.616 161.635
10. FA YT 607 363 244
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12. ¥ 9=Ed el 1 1 0
13. TMEH TSI 17 9 8
14. RISETRIE T 2 1 1
15. RICCIRIICIE] 5 3 2
16. fsit drerrs 0 0 0
17. st pem 5 4 1
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e 7§ fHater aaifyesl, Sdrae

g, feAie 7 7 2022

I.3h-18/03/at=r afehl/2019-22.— ¥R fat=m emim, 8 fooel g/ S sifugem d@en 82/s..-fa.4./
(01/2019)/2022/2415 T&AieR 31 SeRT 2022 ek gfaffee stfufm, 1951 (1951 1 43) St 91T 106 % ST H, 9
Tater ST TaggrT = TSl §@1-01/2019 ¥ U TN 3= =IEmed, SHee fSaeql o i@ 24 TR, 2021
TR 1 T & IR IF TS0 § HAHTER Tt STHHNT g TSI Tohan S €.

( EYT e )
e fratad aeifaenl.

aRa far=q =
fratem 9eq, o1l Ts, 73 fooett-110001

¢ fooell, AR 31 e, 2022—11 T, 1943 ()

H. 82/8.7.-19.9./(01/2019)/2022. —<ireh Sfafafee stfufm, 1951 (1951 F143) T €106 (@) 6 SFTE
H, YRd fat=r S Taggr et it €. 01/2019 1 93 73 3= =marer, S<ide, foeeqy & qiie 24 e, 2021
% ST hl YRV HI &,

HIGH COURT OF CHHATTISGARH, BILASPUR
Election Petition No. 1 of 2019
Order reserved on : 8-10-2021
Order delivered on : 24-11-2021
PETITIONER : Tarika Tarangni, W/o Nirmal Lakra, aged about 39 years, Village Post Punjipatra,
Tahsil Tamnar, Distt.-Raigarh (C.G.).
VERSUS

RESPONDENTS 1. Chakradhar Singh Sidar, Vill. Post Katakliya, Tahsil Lailunga, District-Raigarh,
Pin 496113.

2. Satyanand Rathiya, Vill. Roopali, Post Kolam, Tahsil Tamnar, District Raigarh,
Pin 496107.

3. Darshana Sidar, Vill. Kamrga, Post Katakliya, Tahsil Lailunga, District Raigarh,
Pin 496113

4. Sunil Minj, Village Bhuya Pani, PO Kurra, Katakliya, Tah. Lailunga, Distt.
Raigarh, Pin 496113.

5. Hridayaram Rathiya, At/PO Kurra, Tahsil Lailunga, Distt. Raigarh (C.G.), Pin-
496113.
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6. Govind Singh Neti, Village Godhi, Tahsil Tamnar, District Raigarh, Pin-496107
7. Shivpal Bhagat, Village Sarasmal, PO Lailunga, Tahsil Tamnar, District Raigarh,
Pin 496113.
8. Suresh Kumar, Village Ghatgaon, Post Ghatoon, Distt. Raigarh (C.G.) Pin 496113.
9. State Election Commission, Through State Election Commissioner, Near D.K.S.
Bhawan, Old Mantralaya Road, Moti Bagh, Raipur, Chhattisgarh 492001.
10. The Returning Officer (deleted)
For Election Petitioner : Mr. Manohar Lal Sharma, Mr. Santosh Kumar Pandey and Mr. T. L.
Bareth, Advocates.
For Respondent No. 1 : Mr. B. P. Sharma and Mr. Hari Agrawal, Advocates.
For Respondent No. 2t0 9 None present.
E. P. No. 1/2019
Hon’ble Shri Justice Sanjay K. Agrawal
C.A.V. Order
1. The election petitioner herein has called in question the election of respondent No. 1 herein (returned

candidate) from Legislative Assembly Constituency No. 15 Lailunga (ST), District Raigarh, on the ground
enumerated under Section 100(1) (c) of the Representation of the People Act, 1951 (for short, ‘the Act of
1951”) that her nomination papers have been improperly rejected by the Returning Officer by its order dated
3-11-2018 vide Exhibits P-6A & P-6B.

Election Petition by the Election Petitioner :—

2.1)

2.2)

The election petitioner has filed this election petition stating inter alia that on 6-10-2018, the
Election Commission of India published in the Government official Gazette of Chhattisgarh, the
election notification dated 6-10-2018 under Section 15 of the Act of 1951 and declared assembly
election in the State of Chhattisgarh and notified the dates of Chhattisgarh Legislative Assembly
(Vidhan Sabha) elections to the polls in two phases. In order to contest election from Constituency
No. 15 Lailunga (ST), District Raigarh, the election petitioner herein obtained one set of nomina-
tion paper from the Returning officer to file her nomination in the said election and on 31-10-2018
vide Exhibit P-1 she filed her nomination paper with affidavit and in reply to para (2) of Part 3A of
the said nomination paper, she has categorically declared that she was not holding any office of
profit under Central or State Government and it is the case of the election petitioner that the
Returning Officer i.e. respondent No. 10 herein (deleted) called her in office and directed her to
file second nomination paper with correct answer to para (2) of Part 3A of the said nomination
paper whether she was holding any office under Central or State Government, and she was in-
formed that in case the second nomination paper is not filed, the first nomination paper is likely to
be rejeted, on which the petitioner, on 1-11-2018, filed her second set of nomination paper for the
said constituency with affidavit vide Exhibit P-2 declaring at para (2) of Part 3A that she was
holding the post of Rural Health Officer (Female) and due to long absence from service, the De-
partment did not permit her presence and did not allow her to appear and join the service since last
two years.

It is the case of the election petitioner that vide Exhibit P-3, the Returning Officer fixed the date of
scrutiny on 1-11-2018/3-11-2018 and on 1-11-2018, she was served with document Exhibit P-4
asking her to produce documents relating to her Government service by 2-11-2018 up-to 3 p.m.
and thereafter, in compliance thereof, she filed an affidavit Exhibit p-5 stating that she was in
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2.3)

Government job as Rural Health Officer (RHO) (Female) in Sub-Health Centre, Kurrog & Bahirkela;
Community Health Centre, Tamnar, and Primary Health Centre, Saraipali, and she was on leave
from 28-7-2016 to 31-7-2016, thereafter, on 5-11-2016, when she communicated her joining, same
was not accepted by letter dated 10-11-2018 and as such, she finally concluded that no departmen-
tal enquiry was instituted against her and since she is not in service from 1-8-2016 to 2-11-2018, on
the pressure of Jindal Company, her services have been terminated and thus, she is not holding any
office of profit. Both the nomination papers were considered by the Returning Officer and
vide Exhibits P-6A & P-6B, the two nomination papers were rejected by the Retuning Officer on
3-11-2018 holding that she has not filed any document to show that she has been terminated from
service or she has resigned from service. On 20-11-2018, polling of that constituency took place
and after 11-12-2018, counting process was completed and respondent No. 1 was declared elected
from the said constituency which has been called in question by the election petitioner in this
election petition.

It is the further case of the election petitioner that her nomination papers have improperly been
rejected, as the first set of nomination paper filed by her to contest the election from ConstituencyNo.
15 Lailunga (ST), District Raigarh was not rejected by the Returning Officer till date, therefore,
she was entitled to contest the election. It is further submitted that since the first set of nomination
paper was rejected only after she filed the second set of nomination paper and since the 1st set of
nomination paper had no objection/defect of any kind, therefore, the Returning Officer could not
have rejected the first nomination paper by rejecting the second nomination, it is a clear case of
violation of Section 36 of the Act of 1951 and contrary to law and as such, both the nomination
papers have improperly been rejected in violation of Section 36(3) of the Act of 1961. As such, her
nomination papers have improperly been rejected and consequently, the election of respondent
No. 1 deserves to be declared void.

Written Statement by the Returned Candidate :—

3.1)

3.2)

Written statement has been filed only by respondent No. 1 denying the averments made in the
election petition stating that rejection of two nomination papers of the election petitioner by the
Returning Officer is fully justified and the election petitioner in her election petition has not dis-
puted the fact that she was working in the Department of Health as Rural Health Officer (Female)
and the election petitioner was under misconception that due to her long absence and on account of
some outside forces, her services have been terminated which is false to the knowledge of the
petitioner herself. As such, the petitioner was in Government service on the date of filing nomina-
tion paper and she could not file documents showing that she has resigned from service or she has
been terminated from service in accordance with the relevant provisions contained in the Chhattisgarh
Civil Services (Classification, Control and Appeal) Rules, 1966 (for short, (the Rules of 1966’) and
therefore she is not qualified for being elected as a Member of Legislative Assembly and her
nomination has rightly been rejected.

Specific statement has been made by respondent No. 1 in paragraph 40 of the written statement
stating inter alia that since the election petitioner was in Government service, the Returning Of-
ficer vide Exhibit P-4 has rightly granted one day time till 2-11-2018 up to 3 p.m. to the election
petitioner to file documents qua the Government service, but the petitioner could not substantiate
that she has already resigned from service. It has been further averred that although the petitioner
has filed affidavit vide Exhibit P-5 that her services have been terminated, but documents demon-
strating her termination were not filed, therefore, vide Exhibits P-6A & P-6B, the Returning Of-
ficer was justified in rejecting her nomination papers, as the petitioner’s services can be terminated
except only in accordance with the Rules of 1966. Therefore, the nomination papers of the peti-
tioner have rightly been rejected by the Returning Officer. It has also been pleaded that qualifica-
tions for membership of a Legislative Assembly have been stated in Section 5 of the Act of 1951
which has to be read along with Article 191(1)(a) of the Constitution of India which provides that
a person shall be disqualified for being chosen as, and for being, a member of the Legislative Assem-
bly or Legislative Council of a State, if he holds any office of profit under the Government of India
or the Government of any State specified in the First Schedule, other than an office declared by the
Legislature of the State by law not to disqualify its holder. Since the petitioner was holding the
office of profit as she was, on the date of scrutiny of nomination paper, in Government service
being Rural Health Officer (Female) which is an office of profit and which is a disqualification of
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membership being a Government servant, drawing or entitled to draw salary from the Government
on account of holding post, therefore, the petitioner was disqualified under Article 191(1)(a) of the
Constitution of India and as such, the Returning Officer was fully justified in rejecting the nomina-
tion papers after affording opportunity of hearing to the petitioner and as such, the election petition
is liable to be dismissed.

Issues and Findings on the Issues :— On the basis of pleadings made by parties, following issues were
framed and corresponding asnwers/findings are noted against each one of them :(—

S. No. Issues Findings
(1) (2) 3)
1. Whether the election of respondent No. 1 from “NO”

Lailunga Legislative Assembly Constituency

No. 15 (Scheduled Tribe), Distt. Raigarh, is

liable to be declared void under Section 100(1)
(c) of the Representation of the People Act, 1951
for improper rejection of election petitioner’s
nomination paper by order dated 3-11-2018 by

the Returning Officer on the ground of her
being in service of the State Government ?

2. Whether the election petition as framed and This issue has already been adjudicated as
filed is liable to be dismissed for non-compliance preliminary issue by order dated 26-7-2021
of the mandatory provisions of the Representa- and review petition against that order has
tion of the People Act, 1951 including the also been dismissed by order dated 4-10-
proviso to Section 83 of the said Act and Rule 2021.

94A of the Conduct of Election Rules, 1961 ?

3. Relief and cost(s) which the election petitioner Election petitioner is not entitled for any
is entitled for ? relief as per paragraph 42 of this judgment.

In order to prove her case that her nomination papers were improperly rejected by the Returning Officer,
though the election petitioner has entered into the witness box as PW-1, but she has not filed her affidavit
under order 18 Rule 4 of the CPC and only in her examination-in-chief before the Court, she has exhibited
documents Exhibits P-1 to P-5, P-6A & P-6B. When the evidence of the election petitioner commenced on
10-9-2021, learned counsel for respondent No. 1 has filed an application under Order 18 rule 4 of the CPC
that the election petitioner has not filed her affidavit under Order 18 Rule 4 of the CPC, therefore, she is not
entitled to record her evidence and prayed for a direction to the election petitioner to comply with the
mandatory statutory provisions contained in Order 18 Rule 4 of the CPC while proceeding with examina-
tion/evidence of herself and/or her witnesses on which the order was reserved and to be considered at the
time of final hearing/order.

Since the election petitioner did not choose to file affidavit under Order 18 Rule 4 of the CPC before
commencement of trial of election petition and only choose to enter the witness box to prove the documents
vide Exhibits P-1 to P-5, P-6A & P-6B, it is the choice of the election petitioner to file or not to file affidavit
under Order 18 Rule 4 of the CPC, but she cannot be compelled to do so as she had already entered the
witness box on 10-9-2021 and she has been extensively cross-examined by and on behalf of respondent No.
1. As such, this application I.A. No. 12/2021 is accordingly disposed of.

Similarly, learned counsel for respondent No. 1 raised a strong objection that the documents Exhibits P-1 to
P-6, P-6A & P-6B are inadmissible in evidence and the election petitioner cannot prove those documents.
Documents Exhibits P-1 to P-6, P-6A & P-6B are public documents and certified copies of which have been
produced before the court at the instance of the election petitioner and which have been marked as exhibits.
It is well settled law that more marking of a document as an exhibit does not dispense with the proof of the
document (See Sait Tarajee Khimchand and others V. Yelamarti Satyam and others'). Therefore, the objec-
tion raised on behalf of respondent No. 1 in this regard is hereby rejected.

AIR 1971 SC 1865



1202

FATE TS, e 29 e 2022 [ 91

In order to prove her case, the election petitioner examined herself as PW-1 and has produced documents
Exhibits P-1 to P-5, P-6A & P-6B on 10-09-2021. Similarly. in opposition. though respondent No. 1 did not
enter into the witness box, his election agent namely, Om Sagar Patel (DW-1) has entered into the witness
box and Returning Officer Ashok Kumar Marbal has been examined as DW-2. Respondent No. 1 has brought
documents Exhibits D-1 to D-8 on record. Ashok Kumar Marbal (DW-2) - Returning Officer has proved his
signature on Exhibits P-4, P-6A & P-6B and also stated that he has rejected the nomination papers vide
Exhibits P-6A & P-6B by order dated 3-11-2018.

Submissions on behalf of the parties :—
9.1) Mr. Manohar Lal Sharma, learned counsel appearing on behalf of the election petitioner, would
submit as under :—

1.

The Returning Officer — respondent No. 10 herein (deleted) has acted in improper
manner firstly, by examining the nomination paper at the time of submission (before the
date of scrutiny) and directed for submission of documents regarding Government service
vide Exhibit P-4 and secondly, by rejecting both the nomination papers on the same date
on the ground of the election petitioner being in Government service and has not filed
documents showing resignation or otherwise, particularly when the election patitioner in
her first nomination, has not said that she is a holder of the office of profit, as such, her
nomination papers were improperly rejected.

The election petitioner was not in Government service as Rural Health Officer (Female)
at the relevant point of time as her services were terminated on the pressure applied by
Jindal company and she is not in service from 1-8-2016 to 2-11-2018 and she was not
holding the office of profit as she has clearly stated in the affidavit filed before the Return-
ing Officer vide Exhibit P-5 on 2-11-2018. The order of the Returning Officer vide Exhib-
its P-6A & P-6B was totally a wrong and perverse order and is violative of Article 21 of
the Constitution of India and is also violative of Sections 30, 35 & 36 of the Act of 1951.
The election petitioner was never holding any office of profit and she has been terminated
and is covered by Section 25F of the Industrial Disputes Act, 1947, and relied upon the
following judgments of the Supreme Court and other High Courts :—

1. Mohinder Singh Gill and another V. The Chief Election Commissioner, New
Delhi and others? (Supreme Court).

2. Bangalore Water-Supply & Sewerage Board, etc. V. R. Rajappa and others?
(Supreme Court).

3. The Divisional Forest Manager v. Shri Vinayak Kume* (Bombay High Court).

4. State of Rajasthan and other v. Harish Chandra Sharma and others® (Rajasthan

High Court).

5. Mukundbhi Mangaldas Shrimali v. State of Gujarat® (Gujarat High Court).

9.2) Mr. B. P. Sharma and Mr. Hari Agrawal, learned counsel appearing for respondent No. 1, would
submit that the Returning Officer has acted as per the directions contained in the Handbook for
Returning Officer 2018 issued by the State Election Commission, which provides that he shall take
decision by conducting preliminary examination of nomination papers immediately upon receiving
the same and asking for submission of relevant documents relating to Government sevice. Thus, as
per the directions/instructions, the Returning Officer has to scrutinize all the nomination papers
together in view of the provisions contained in clause 6.5 of the aforesaid Handbook and as such,
both the nomination papers were rightly rejected by the Returning Officer on 3-11-2018 vide
Exhibits P-6A & P-6B, Since the election petitioner was in Government service, Rule 5 of the
Chhattisgarh Civil Services (Conduct) Rules, 1965, bars a Government servant to take part in an

AU AW

AIR 1978 SC 851
AIR 1978 SC 548

W.P. No. 3208/2011, decided on 27-9-2011
RLW 2006 (4) Raj 3028
Special Civil Application No. 11028/2001, decided on 30-6-2016
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10.
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12.

13.

election to the legislature or the local authority. Similarly, unless an express order after departmen-
tal enquiry is passed, merely on account of absence from duty after expiry of leave, it cannot be
presumed that her services have been terminated in view of Rule 24 of the Chhattisgarh Civil
Services (Leave) Rules, 1977. It was also submitted that since the election petitioner was admit-
tedly in Government service and she was holding the office of profit in terms of Article 191(1)(a)
of the Constitution of India, she was disqualified from contesting election and being chosen as a
Member of Legislative Assembly and as such, her nomination papers were rightly rejected by the
Returning Officer and thus, the election petition deserves to be dismissed.

Except respondent No. 1 other respondents have not chosen to appear and contest the election petition and
no written statement was filed on their behalf, as such, they have been proceeded ex parte in this election
petition.

I have heard learned counsel for the parties and considered their rival submissions made herein-above and
also went through the record with utmost circumspection.

Reasons for finding on issues :—

Issue No. 1 :— For the sake of convenience, issue No. 1 is divided in two parts in the following manner :—

1. Whether, on the date of filing nomination papers vide Exhibits P-1 & P-2, the election petitioner
was in Government service in the Department of Health, as Rural Health Officer (Female) under
the State of Chhattisgarh and as such, the Returning Officer - respondent No. 10 herein (deleted)
was justified in rejecting her nomination papers on the ground of she being in Government service
by taking both the nomination papers simultaneously ?

and/or

2. Whether, the election petitioner was disqualified for being chosen as a Member of Legislative
Assembly on account of her holding the post of RHO (F) under the Government of Chhattisgarh
being an office of profit and therefore in terms of Article 191(1)(a) of the Constitution of India
disqualified from being chosen as a Member of Legislative Assembly ?

The election petitioner being an elector for Legislative Assembly Constituency No. 15 Lailunga (ST),
District Raigarh, in order to contest election from the said constituency submitted her first nomination
paper to the Returning Officer vide Exhibit P-1 on 31-10-2018 in which in Part 3A, para (2), she has clearly
stated that she is not holding any office of profit either under the state Government or under the Union of
India and thereafter, she submitted second nomination paper vide Exhibit P-2 on 1-11-2018 at 2.45 p.m.
clearly stating in Part 3A, para (2), that she was holding the office of profit as Rueal Health Officer (Female)
in the Department of Health, but on account of her long absence, her joining has not been accepted and for
last two years, she has not been allowed to work in the district office. The Returning Officer vide Exhibit P-
3 after Preliminary examination on 1-11-2018 at 3.12 p.m. issued document Exhibit P-4 directing the
election petitioner to produce documents qua her Government service by 2-11-2018 till 3p.m. in compli-
ance of Exhibit P-4, the election petitioner filed affidavit Exhibit P-5 in which she has stated that from 8-8-
2002 to 31-7-2016, she was in regular Government service as RHO (F) in Sub-Health Centre, Kurrog &
Bahirkela; Community Health Centre, Tamnar, and Primary Health Centre, Saraipali, and she was on leave
from 28-7-2016 to 31-7-2016, but thereafter, she has not been allowed to join, and finally, in paragraph 10,
she has concluded that from 1-8-2016 to 2-11-2018, for two years, she is not in Government service and
under the pressure of Jindal company, her services have been terminated and she is not holding office either
under the Central or State Government. The election petitioner has filed documents in nine pages along
with the affidavit which have been produced and exhibited by respordent No. 1 and Proved by the election
petitioner vide Exhibits D-1 to D-8. On receipt of documents Exhibit P-5 and Exhibits D-1 to D-8§, the
Returning Officer vide Exhibits P-6A & P-6B, rejected both the nomiation papers, as the election petitioner
herself has admitted being in Government service but she has not produced any document of resignation
demonstrating that her resignation has been accepted by the competent authority within the time limit fixed
and accordingly, proceeded to reject the nominations vide Exhibits P-6A & P-6B and thereafter, the elec-
tion as scheduled was held in which respondent No. 1 has been declared elected which is sought to be
challenged by the petitioner on the sole ground that her nomination papers have been improperly rejected
by the Returning Officer.
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18.

The first and foremost objection that has been taken on behalf of the election petitioner is that both the
nomination papers Exhibits P-1 & P-2 were considered and rejected simultaneously, they ought to have
been considered separately it is the case of the petitioner that the Returning Officer made preliminary
examination of her first nomination paper and directed her to file second nomination paper, and under the
threat of rejection of her first nomination paper, she has filed the second nomination paper.

Mr. Ashok Kumar Marbal, who at the relevant point of time functioned as Returning Officer, has been
examined as DW-2. In his evidence before the Court, he has clearly stated that following the procedure
prescribed in the Handbook for Returning Officer 2018 issued by the State Election Commission and the
procedure prescribed for scrutiny of nomination papers and upon preliminary examination as prescribed in
clause 5.11.1 and in view of the fact that the petitioner herself having stated in Exhibit P-2 that she is
holding the office of profit being RHO (F) in the Department of Health and her joining has not been
accepted on account of long absence, Exhibit P-4 was issued to her in the format prescribed in the said
Handbook to which the petitioner has submitted reply in shape of affidavit Exhibit P-5 and as per the
procedure contained in clause 6.5 of the aforesaid Handbook, both the nomination papers have scrutinized
simultaneously.

In order to decide the said plea, it would be appropriate to notice clause 6.5.1. of the Handbook for Return-
ing Officer 2018 contained in clause 6.5. which provides for Scrutinization of all nomination papers. Clause
6.5.1. states as under :—

“6.5.  All Nomination Papers to be Scrutinized
6.5.1. Returning Officer should then take up nomination papers one after another and scrutinize
them, If more than one nomination paper has been presented by or on behalf of one
candidate, he/she should take them up together and scrutinize them one after another. It
whould not be correct or legal to pass over other nomination papers of a candidate
without scrutiny, merely because one ore more nomination papers of that candidate have
been already found valid by the Returning Officer.”

A careful persual of the aforesaid provision would show that if more than one nomination paper has been
presented by or on behalf of one candidate, all nomination papers have to be taken together and have to be
scrutininzed one after another, meaning thereby, all the nomination papers have to be taken together and
they are not supposed to be decided separately. in the instant case, since the election petitioner has filed two
nomination papers vide Exhibits P-1 & P-2 for contesting the election in Lailunga Assembly Constituency
No. 15 (ST), both the nomination papers were considered together by the Returning Officer and in view of
reply made by the petitioner in Part 3A, para (2) of Exnibit P-2 that she was holding the office of profit but
she has not been allowed to join, Exhibit P-4 was issued to the petitioner and thereafter, considering her
affidavit Exhibit P-5, both the nomination papers were rejected vide Exhibits P-6A & P-6B. As such, the
Returning Officer has rightly followed the procedure and rightly took-up the nomination papers Exhibits P-
1 & P-2 together and rightly considered the same together as per the procedure prescribed by considering
the two nomination papers filed by one candidate and thus, no objection could have been taken in that
respect that both the nomination papers could have been decided separately. The procedure followd by the
Returning Officer in considering both the nomination papers simultaneously is in accordance with clause
6.5, of the Handbook for Returning Officer 2018 and otherwise also, it is established practice to consider the
two nomination papers of one candidte together, which cannot be said to be erroneous of illegal in law. I do
not find any merit in the contention raised by learned counsel for the petitioner that both the nomination
papers could not have been considered simultaneously at the time of scrutiny and therefore the nomination
paper Exhibit P-1 could have been rejected as there was no objection in that regard.

It is the case of the election petitioner that though she was holding the post of Rural Health Officer (Female)
in the Department of Health as a regular Government servant from 8-8-2002 to 31-7-2016 and she remained
on leave from 28-7-2016 to 31-7-2016, but thereafter, when she submitted letter dated 5-11-2016 for join-
ing, it was not accepted and number of letters vide Exhibits D-1 to D-3 were submitted by her for joining
and finally, she was given a letter by the Block Medical Officer, Tamnar to obtain permission from the Chief
Medical & Health Officer, Distt. Raigarh to join in the Government service, vide Exhibit D-4, thereafter,
she also submitted letters to the CMHO, Distt. Raigarh, videe Exhibit D-5 to D-8, but she was not allowed
to join in service and thus, she is not in Government service from 1-8-2016 to 2-11-2018 and as such, her
services have been terminated on the pressure of Jindal company and she is not holding any office of profit
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22.

under the State or the Central Government. Document Exhibit P-2 is the document of the election petitioner
herself in which she has stated in Part 3A, para (2), as under :—

YT 3%k
(31l gRI 9 W)
(1) XXX XXX XXX
XXX XXX XXX
XXX XXX XXX

(2) 1 319eff YR TR T ToT TIHR o 310 g o1 1 U OO R W ? . fa9m (R H.O.F)
(BIART).
Ifg &, ofid g & <R oo 999 9 SAufeerd @ % SR faum 3 84 sufefq a7 &6t 2 auf 9
3 foen Fafea @ wrf § suferd €9 1 orquEfa 7 & T €

It is appropriate to mention here that Exhibit P-2 is the document of the election petitioner herself and in her
cross-examination, paragraph 5, she has clearly stated the aforesaid fact to be correct. Similarly in the
affidavit submitted by her before the Returning Officer (Exhibit P-5), she has specifically stated that she
was in Government service from 8-8-2002 to 31-7-2016 as RHO (F) in Sub-Health Centre, Kurrog &
Bahirkela, Community Health Centre, Tamnar; and Primary Health Centre, Saraipali. As such, the fact of
the election petitioner being a Government servant on the date of nomination is not in dispute. What she has
stated in Exhibit P-2, in Part 3A, para (2) as well as in Exhibit P-5 is that she was not allowed to join despite
several letters Exhibits D-1 to D-3 & D-5 to D-8 and no departmental enquiry was held against her and she
is not in Government service from 1-8-2016 to 2-11-2018 for last two years and on the pressure of Jindal
company, her services have been terminated and she is not holding the office of profit and same amounts to
oral termination of service.

As such, it is duly established from the aforesaid facts that the election petitioner was appointed as regular
Government servant in the Department of Health as RHO (F) in August, 2008, she was a regular Govern-
ment servant and she continued on the post up to 31-7-2016. On 28-7-2016, she proceeded on leave up to
31-7-2016, but thereafter, on 5-11-2016, it is her case that she was not allowed to join in the Government
service which is apparent from Exhibit D-1 to D-3 and vide Exhibit D-4, the Block Medical Officer, Tamnar
asked her to seek permission from the CMHO, Distt. Raigarh which she submitted asking for her joining
vide Exhibit D-5 to D-8, but she was not permitted to join. As such it is a case of absence from service after
expiry of leave.

Rule 24 of the Chhattisgarh Civil Services (Leave) Rules, 1977 (for short, ‘the Rules of 1977) provides the
consequence of absence from duty after expiry of leave. It states as under :—

“24, Absence after expiry of leave.—

(D Unless the authority competent to grant leave extends the leave, Government servant who
remains absent after the end of leave is entitled to no leave salary for the period of such
absence and that period shall be debited against his leave account as though it were half
pay leave to the extent such leave is due, the period in excess of such leave due being
treated as extraordinary leave.

2) Willful absence from duty after the expiry of leave renders a Government servant liable to
disciplinary action.”

A careful perusal of the aforesaid rule would show that in case of long absence or remaining absent after the
end of leave without grant by the competent authority, the Government servant is entitled to no leave salary
for the period of such absence and that period shall be debited against his leave accout. Similarly, by virtue
of sub-rule (2) of Rule 24 of the Rules of 1977, willful absence from duty after the expiry of leave renders
a Government servant liable to disciplinary action. Pursuant to the departmental proceeding. a Government
servant can be inflicted the penalties set-out in Rule 10 of the Rules of 1966 which can be minor penalties
as well as major penalties and which rests exclusively within the jurisdiction and domain of the disciplinary
authority. However, in view of Rule 24(2) of the Rules of 1977, long absence after expiry of leave will not
amount to authomatic termination of service as for termination of service there has to be a departmental
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26.

enquiry in case of regular Government servant in accordance with the Rules of 1966 and penalty of termi-
nation can be inflicted as major penalty after recording a finding of grave misconduct, except in cases
covered by 2nd proviso to sub-clause(2) of Article 311 of the Constitution of India, where the authority
empowered to dismiss or remove/reduce him in rank is satisfied that for some reason, to be recorded by that
authority in writing, it is not reasonably practicable to hold such inquiry.

Admittedly, in the present case, on the own showing of the election petitioner vide Exhibit P-5 in paragraph
9, it has clearly been stated that no departmental enquiry was instituted against her and as such, there is no
order of termination passed against her. The petitioner has only stated in paragraph 10 of Exhibit P-5 that
she is not in Government service with effect from 1-8-2016 to the date of scrutiny i.e. 2-11-2018 and her
services have been terminated that too on the pressure of Jindal company and she is not holding any office
of profit which the Returning Officer didi not accept holding that since the petitioner is in regular govern-
ment servant and she has not produced the order of termination or letter of resignation within the time limit
given by him, therefore, in that view of the matter, her nomination papers are rejected. and thus, the Return-
ing officer didi not accept the fact of oral termination from service claimed by the election petitioner.

At this stage, it would be extremely relevant to notice Rule 5 of the Chhattisgarh Civil Services (Conduct)
Rules, 1965 (for short, the Rules of 1965°) by which the Government servants are barred from participating
in the election of any legislature or local authority. Sub-rule (4) of Rule 5 of the Rules of 1965 states as
under :—

“5. Taking part in politics and elections.— (1) to (3) XXX XXX

“4) No Government servant shall canvas or otherwise interfere with, or use his influence in
connection with or take part in, an election to any legislature or local authority :

Provided that —

1) a Government servant qualified to vote at such election may exercise his right to
vote, but where he does so, he shall give no indication of the manner in which he
proposes to vote or has voted ;

(i) a Government servant shall not be deemed to have contravened the provisions of
this sub-rule by reason only that he assists in the conduct of an election in the due
performance or a duty imposed on him by or under any law for the time being in
force.

Explanation.— The display by a Government servant on his person, vehicle or
residence of any electoral symbol shall amount to using his infliuence
in connection with an election within the meaning of this sub-rule.”

A focused glance of the aforesaid provision would show that the legislature has designedly thought it
expedient to restrain/injunct the government servant eiher to canvas or otherwise interfere with, or use his
influence in connection with or take part in, an election to any legislature or local authority. The legislative
object of enacting such rule is that the status enjoyed by the candidates shall not be allowed to be prejudicial
via-a-vis candidates who do not enjoy such a status. As such. the election petitioner being a regular Govern-
ment servant on the date of filling nomination was by virtue of Rule 5(4) of the Rules of 1965 specifically
prohibited from taking part in the election to the legislature, as the said provision is imperative in nature
being the legislative injunction restraining the Government servant from taking part in election to any
legislature or local authority, in any manner whatsoever.

In the matter of Chet Ram V. Jit Singh’, the Supreme Court considered rule 22(4) of the Department of
Posts, Gramin Dak Sewak (Conduct and Employment) Rules, 2001 which contained prohibition against
taking part in election to any legislative or local authority and held that since there is a specific prohibition
in statutory rules against taking part in elections of legislative assembly or local authority, the candidate is

(2008) 14 SCC 427
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disqualified from constesting in the election. It has been observed in paragraph 9 of the report as under :—

“9. Indisputably, the terms and conditions of a Gramin Dak Sewak are governed by the provisions of
the Rules ;

sub-rule (4) of Rule 22 whereof reads as under :

“22. 4) No Sevak shall canvass or otherwise interfere with or use his influence in con-
nection with, or take part in an election to any legislative or local authority.”

The said Rules were framed in terms of proviso appended to Article 309 of the Constitution of
India. The terms and conditions of employment of a Gramin Dak Sewak are governed by statutory
rules. The Rules framed in terms of the proviso appended to Article 309 of the Constitution of India
indisputably govern only government employees. It was, therefore, for appellant to show that he
was not governed by the Rules.”

Since the election petitioner was specifically prohibited by sub-rule (4) of Rule 5 of the Rules of 1965 from
taking part in election and the said rule is statutory in nature, the petitioner contested the election in direct
conflict with specific prohibition contained in the above-stated rule applicable to her.

In view of the above-stated finding, the plea of termination advanced by learned consel for the petitioner
has no force and accordingly it is rejected. Similarly, the judgments cited by Mr. Manohar Lal Sharma,
learned counsel, are clearly inapplicable and distinguisheble to the facts of the present case.

Now, the question for consideration is, whether the election petitioner was disqualified for being chosen as
Member of Legislative Assembly on account of her holding the office of profit under the Government of
Chhattisgarh ?

In order to adjudicate the plea, it would be appropriate to notice the provision contained in Article 191
(1)(a) of the Constitution of India which states as under :—

“191. Disqualifications for membership.— (1) A person shall be disqualified for being chosen as, and
for being, a member of the Legislative Assembly or Legislative Council of a State —

(a) if he holds any office of profit under the Government of India or the Government of any
State specified in the First Schedule, other than an office declared by the Legislature of
the State by law not to disqualify its holder,”

The principal contained in Article 191 of the Constitution of India is based on sound public policy of
ensuing impartiality and neutrality in public service and avoidance of conflict between duty and interest of
an elected member enabling him to carry-on his duties, freely and fearlessly without being subjected to any
governmental pressure thereby maintaining purity of legislature. The object of said provision Article 191
(1)(a) of the Constitution is to disqualify a person from membership of legislature, if he/she is obliged to the
Government for an office which carries benefit or profit and thus, compromising his/her independence.

An ‘office of profit’ is an office which is capable of yielding a profit or pecuniary gain. In order to be an
office of profit, the office must carry various pecuniary benefits or must be capable of yielding pecuniary
benefits such as providing for official accommodation or even a chauffeur driven car. Holding an office the
Central or state Government to which some pay, salary emolument, remuneration or non-compensatory
allowance are attached is “holding an office of profit”. The question whether a persons holds an office of
profit is required to b interpreted in a realistic manner.

For deciding the question as to whether one is holding an office of profit or not, what is relevant is, whether
the office is capable or “yielding” a profit or “pecuniary gain” and not whether the person actually obtained
monetary gain. If the ‘pecuniary’ gain is receivable in connection with the office, then it becomes an office
of profit, irrespective of the fact whether such pecuniary gain is actually received or not. If the office carries
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35.

with it, or entitles the holder to any pecuniary gain other than reimbursement of out of pocket/actual
expenses, then the office will be an office of profit. (See Jaya Bachchan V. Union of India®.)

The Supreme Court in the matter of Shivamurthy Swami Inamdar V. Agadi Sanganna Andanappa’ while
taking into consideration its earlier decision in the matter of Ravanna Subanna v. G. S. Kaggeerappa'® laid
down the tests for finding out whether an office in question is an office under a Government and whether it
is an office of profit. It has been observed by their Lordships of the Supreme Court in Shivamurthy Swami
Inamdar (supra) as under :—

“14.

Therefore before the provisions of that Article can be attracted, it must be established that he was
holding an office under the Union or the State Government and that that office was an office
of profit and thereafter we must see whether the disqualification relating to that office has been
removed by any Parliamentary legislation. In other words, the office in question must have been
held under a Government and to that some pay, salary, emoluments or allowance is attached. The
word ‘profit’ connotes the idea of pecuniary gain. If there is really a gain, its quantum or amount
would not be material; but the amount of money receivable by a person in connection with the
office he holds may be material in deciding whether the office really carries any profit-see Revenna
Subanna v. G. S. Kaggerappa (AIR 1954 SC 653). This Court in several decisions has laid down the
tests for finding out whether an office in question is an office under a government and whether it is
an office of profit. Those tests are : (1) Whetther the Government makes the appointment; (2)
Whether the Government has the right to remove or dismiss the holder; (3) Whether the Govern-
ment pays the remuneration; (4) what are the functions of the holder? Does he perform them for
the Government and (5) Does the Government exercise any control overr the performance of those
functions? see abdul Shakur v. Rikhab Chand''; Ramappa v. Sangappa'®; and Govinda Basu v.
Sankari Prasad®. ...... ”

Similarly, in the matter of Biharilal Dobray v. Roshan Lal Dobray', the Supreme Court while considering
the earlier decisions and highlighting the object of enacting Article 191(1)(a) of the Constitution of India,
held in paragraph 5 as under :—

“5.

The object of enacting Article 191 (1) (a) is plain. A person who is elected to a Legislature should
be free to carry on his duties fearlessly without being subjected to any kind of governmental
pressure. If such a person is holding an office which brings him remuneration and the Government
has a voice in his continuance in that office, there is every likelihood of such person succumbing to
the wishes of Government. Article 191 (1)(a) is intended to eliminate the possibility of a conflict
between duty and interest and to maintain the purity of the Legislatures. The term “office of profit
under the Government” used in the above clause though indeterminate is an expression of wider
import than a post held under the Government which is dealt with in Part XIV of the Constitution.
For holding an office of profit under the Government a person need not be in the service of the
Government and there need not be any relationship of master and servant between them. An office
of profit involves two elements, namely, that there should be an office and that it should carry some
remuneration. In order to determine whether a person holds an office of profit under the Govern-
ment several tests are ordinarily applied such as whether the Government makes the appointment,
whether the Government has the right to remove or dismiss the holder of the office, whether the
Government pays the remuneration, whether the functions performed by the holder are carried on
by him for the Government and whether the Government has control over the duties and functions
of the holder. Whether an office in order to be characterised as an office of profit under the Govern-
ment should satisfy all these tests or whether any one or more of them may be decisive of its true
nature has been the sbject matter of several cases decided by this Court but no decision apppears to
lay down conclusively the characteristics of an office of profit under the Government although the
Court has no doubt determined in each case whether the particular office involved in it was such an
office or not having regard to its features.”

10
11
12
13
14

AIR 2006 SC 2119
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AIR 1954 SC 653
1958 SCR 387
1959 SCR 1167
(1964) 4 SCR 311
(1984) 1 SCC 551
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Similarly, in the matter of Satrucharla Chandrasekhar Raju v. Vyrichertla Pradeep Kumar Dev and an-
other's, again the Supreme Court set-out some of the tests/principles for determining whether a person holds
an office of profit under the Government and summarized the legal principles in paragraphs 11 and 18 as
under :—

“11. On a careful examination of the ratio laid down in the above-mentioned cases some of the tests or
principles that emerge for determining whether a person holds an office of profit under the Govern-
ment, may be summarised thus:

“( The power of the Government to appoints a person in office or to revoke his appointment
at its discretion. The mere control of the Government over the authority having the power
to appoints, dismiss, or control the working of the officer employed by such authority
does not disqualify that officer from being a candidate for election as a member of the
Legislature.

2) The payment from out of the Government revenues are important factors in determining
whether a person is holding an office of profit or not of the Government. Though payment
form a source other than the Government revenue is not always a decisive factor.

3) The incorporation of a body corporate and entrusting the functions to it by the Govern-
ment may suggest that the statute intended it to be a statutory corporation independent of
the Government. But it is not conclusive on the question whether it is really so indepen-
dent. Sometimes, the form may be that of a body corporate independent of the Govern-
ment, but in substance, it may just be the alter ego of the Government itself.

4) The true test of determination of the said question depends upon the degree of control the
Government has over it, the extent of control exercised by very other bodies or commit-
tees, and its composition, the degree of its dependence on the Government for its financial
needs and the functional aspect, namely, whether the body is discharging any important
Governmental function or just some function which is merely optional from the points of
view of the Government.”

18. Articles 102(1)(a) and 191(1)(a) are incorporated in order to eliminate or reduce the risk of conflict
between the duty and interest amongst the members of the Legislature and to ensure that the
Legislature does not contain persons who have received benefits from the Executive and who
consequently being under an obligation might be amenable to its influence. Therefore this object
must be borne in mind in interpreting these Articles. It is in this context the words “under the
Government” so far as the present case is concerned, become more relevant and should be exam-
ined from that perspective keeping in view the necessary power to appoint or remove.”

In the matter of Shibu Soren v. Dayanand Sahay and others'¢, the Supreme Court took under review the
earlier decisions on the point and observed in paragraphs 24, 25, 26 and 27 as under :—

“24. In Satrucharla Chandrasekhar Raju v. Vyricherla Pradeep Kumar Dev, (1992) 4 SCC 404, the
appellant had been appointed as a single teacher in a primary school by the Project officer of the
Integrated Tribal Development Agency (ITDA). The High Court held that the appeliant was hold-
ing an “office of profit” and had, thus, incurred a disqualification envisaged by Article 191(1)(a) of
the Constitution. Setting aside the order of the High Court, and allowing the appeal it was held by
this Court: SCC p. 428-29, para 29

“29. What emerges from the above discussion is that the Government has some control over
the ITDA which is set up as a project, since it provides funds and sanctions the posts; the
District Collector is appointed as Project Officer and some officers are ex officio members
of the ITDA which carries out the object of providing compulsory education in tribal
areas. But the ITDA is a registered sociaty having its own constitution. Though the Project
Officer is the District Collector, he acts as a different entity. The power to appoint or to
remove teachers is not with the Government but with the Project Officer. The Government

15
16

(1992) 4 SCC 404
(2001) 7 SCC 425
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may have control over the appointing authority but has no direct control over the teachers.
The small post that appellant holds in ITDA is only that of a teacher who is directly under
the control of the Project Officer. In such a situation the question of any conflict between
his duties and interests as an elected member does not arise since it cannot be said that he,
as a teacher, can be subjected to any kind of pressure by the Government which has
neither the power to appoint him nor to remove him from service. Taking a practical view
of the substance of these factors into consideration, we are of the view that the appellant
cannot be held to be holding an office of profit under the Government”.
(emphasis supplied)

25. From a resume of precedents noticed above we find that in order to attract disqualification
contained in Article 102(1)(a), a person must not only be holding “an officer” but that
office must be “an office of profit” and should be “under the Government” and should be
an office other than an office declared by the completent legislature by law not to dis-
qualify its holder. The first question which comes to the fore, therefore is as to when can
a person be said to be “holding an office of profit” under the Government.

26. The expression “office of profit” has not been defined either in the Constitution or in the
Representation of the People Act. In common parlance, the expression “profit” connotes
an idea of some pecuniary gain. If there is really some gain, its label — “honorarium” —
“remuneration” — “Salary” is not material — it is the substance and not the form which
matters and even the quantum or amount of “pecuniary gain” is not relevant — what
needs to be found out is whether the amount of money receivable by the person concerned
in connection with the office he holds, gives to him some “Pecuniary gain”, other than as
“compensation” to defray his out-of-pocket expenses, which may have the possibility to
bring that person under the influence of the executive, which is conferring that benefit on
him.

27. With a view to determine whether the office concerned is an “office of profit”, the court
must, however, take a realistic view. Taking a broad or general view, ignoring essential
details is not desirable nor is it permissible to take a narrow view by which technicality
may overtake reality. It is a rule of interpretation of statutes that the statutory provisions
are so construed as to avoid absurdity and to further rather than defeat or frustrate the
object of the enactment. Courts, therefore, while construing a statute avoid strict con-
struction by construing the entire Act. (See with advantage Ashok Kumar Bhattacharyya
v. Ajoy Biswas", Tinsukhia Electric supply Co. Ltd. v. State of Assam'®, and CIT v. J.H.
Gotla®.)”

38. In Jaya Bachchan (supra), the Supreme Court has considered clause (1) (a) of Article 102 of the Constitution
of India, which is pari materia to Article 191 (1) (a) of the Constitution, and following the earlier decisions,
held as under :—

“6. Clause (1) (a) of Article 102 provides that a person shall be disqualified for being chosen as, and
for being, a member of either House of Parliament if he holds any office of profit under the Gov-
ernment of India or the Government of any State, other than an office declared by Parliament by
law not to disqualify its holder. The term “holds an office of profit” though not defined, has been
the subject-matter of interpretation, in several decisions of this Court. An office of profit is an
office which is capable of yielding a profit or pecuniary gain. Holding an office under the Central
or State Government, to which some pay, salary, emolument, remuneration or non-compensatory
allowance is attached, is “holding an office of profit”. The question whether a person holds an
office of profit is required to be interpreted in a realistic manner. Nature of the payment must be
considered as a matter of substance rather than of form, Nomenclature is not important. In fact,
mere use of the word “honorarium” cannot take th payment out of the purview of profit, if there is
pecuniary gain for the recipient. Payment of honorarum, in addition to daily allowances in the
nature of compensatory allowances, rent free accommodation and chauffeur driven car at State

17 (1985) 1 SCC 151

18 (1989) 3 SCC 709

19 (1985) 4 SCC 343
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39.

40.

41.

42.

43.

expense, are clearly in the nature of remuneration and a source of pecuniary gain and hence consti-
tute profit. For deciding the question as to whether one is holding an office of profit or not, what is
relevant is whether the office is capable of yielding a profit or pecuniary gain and not whether the
person actually obtained a monetary gain. If the “pecuniary gain” is “receivable” in connection
with the office then it becomes an office of profit, irrespective of whether such pecuniary gain is
actually received or not. If the office carries with it, or entitles the holder to, any pecuniary gain
other than reimbursement of out of pocket/actual expenses, then the office will be an office of
profit for the purpose of Article 102(1)(a). This position of law stands settled for over half a century
commencing from the decisions of Ravanna Subanna v. G.S. Kaggeerappa, AIR (1954) SC 653;
Shivamurthy Swami Inamdar v. Agadi Sanganna Andanappa, (1971) 3 SCC 870; Satrucharla
Chandrasekhar Raju v. Vyricherla Pradeep Kumar Dev. (1992) 4 SCC 404 and Shibu Soren v.
Dayanand Sahay, (2001) 7 SCC 425.”

In the matter of State Election Commissioner, Bihar, Patna and others v. Janakdhari Prasad and others?, the
Supreme Court has held that the nature of disqualification has to be strictly construed keeping in mind that
right to contest an election is not a fundamental right out the said right may be curtailed under valid
statutory provision.

Finally, in the matter of Narayan Dinbaji Jambhule v. Dr. Deorao Madguji Holi and others?', the Bombay
High Court in facts similar to the case in hand held that respondent No. 5 therein who was employed as
Medical Officer, in Class-II, Group “A” Services and was in employment of State Government on the day
on which he submitted nomination for Assembly Elections, held office of profit as contemplated by Article
191 (1) (a) of the Constitution of India and thus, he stands disqualified to be chosen as member of Legisla-
tive Assembly as per Article 191(1)(a) of the Constitution and Section 100(1)(a) of the Act of 1951 and
quashed the election of the returned candidate (respondent No. 5) holding that he was not qualified to be
chosen as a member of Legislative Assembly.

Reverting to the facts of the present case in the light of the aforesaid legal proposition flowing from the
decisions rendered by the Supreme Court and the Bombay High Court in Narayan Dinbaji Jambhule (su-
pra), it is quite vivid that the election petitioner being Rural Health Officer (Female) and thereby a regular
Government servant on the roll of the State Government on the date on which she submitted nomination
paper for assembly election, and though on the date of submission of nomination paper, she was not actually
working on account of her joining not being accepted by the competent authority, but she was admittedly, a
Government servant who was entitled to draw, salary and allowances, as such, was holding the office of
profit and therefore disqualified from being chosen as a member of Legislative Assembly and therefore the
Returning Officer is justified in rejecting her nomination papers vide Exhibits P-6A & P-6B. The election
petitioner has failed to demonstrate that her nomination papers were improperly rejected by the Returning
Officer within the meaning of Section 100(1)(c) of the Act of 1951.

Relief and cost :—

As a fallout and consequence of the aforesaid discussion, the election petition deserves to be and is accord-
ingly dismissed. in the facts and circumstances of the case, parties shall bear their own cost(s).

A copy of this order be sent to the State Election Commission forthwith as required by Section 103 of the
Act of 1951.

Sd/-
SANJAY K. AGRAWAL,
Election Judge.
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ELECTION COMMISSION OF INDIA
Nirvachan Sadan, Ashoka Road, New Delhi-110001

New Delhi, dated 31st January, 2022—11 Magha, 1943 (Saka)

No. 82/CGH-LA/(01/2019)/2022.—In pursuance of Section 106 (b) of the Representation of the People
Act, 1951 (43 of 1951), the Election Commission hereby publish Order dated the 24th November, 2021 of the High
Court of Chhattisgarh, Bilaspur, in Election Petition No. 01 of 2019.
HIGH COURT OF CHHATTISGARH, BILASPUR
Election Petition No. 1 of 2019
Order reserved on : 8-10-2021
Order delivered on : 24-11-2021
PETITIONER : Tarika Tarangni, W/o Nirmal Lakra, aged about 39 years, Village Post Punjipatra,
Tahsil Tamnar, Distt.-Raigarh (C.G.).
VERSUS

RESPONDENTS 1. Chakradhar Singh Sidar, Vill. Post Katakliya, Tahsil Lailunga, District-Raigarh,
Pin 496113.

2. Satyanand Rathiya, Vill. Roopali, Post Kolam, Tahsil Tamnar, District Raigarh,
Pin 496107.

3. Darshana Sidar, Vill. Kamrga, Post Katakliya, Tahsil Lailunga, District Raigarh,
Pin 496113

4. Sunil Minj, Village Bhuya Pani, PO Kurra, Katakliya, Tah. Lailunga, Distt.
Raigarh, Pin 496113.

5. Hridayaram Rathiya, At/PO Kurra, Tahsil Lailunga, Distt. Raigarh (C.G.), Pin-
496113.

6. Govind Singh Neti, Village Godhi, Tahsil Tamnar, District Raigarh, Pin-496107

7. Shivpal Bhagat, Village Sarasmal, PO Lailunga, Tahsil Tamnar, District Raigarh,
Pin 496113.

8. Suresh Kumar, Village Ghatgaon, Post Ghatoon, Distt. Raigarh (C.G.) Pin 496113.

9. State Election Commission, Through State Election Commissioner, Near D.K.S.

Bhawan, Old Mantralaya Road, Moti Bagh, Raipur, Chhattisgarh 492001.

10. The Returning Officer (deleted)

For Election Petitioner : Mr. Manohar Lal Sharma, Mr. Santosh Kumar Pandey and Mr. T. L.
Bareth, Advocates.

For Respondent No. 1 : Mr. B. P. Sharma and Mr. Hari Agrawal, Advocates.

For Respondent No. 2t0 9 None present.
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E. P. No. 1/2019
Hon’ble Shri Justice Sanjay K. Agrawal
C.A.V. Order
1. The election petitioner herein has called in question the election of respondent No. 1 herein (returned

candidate) from Legislative Assembly Constituency No. 15 Lailunga (ST), District Raigarh, on the ground
enumerated under Section 100(1) (c) of the Representation of the People Act, 1951 (for short, ‘the Act of
1951°) that her nomination papers have been improperly rejected by the Returning Officer by its order dated
3-11-2018 vide Exhibits P-6A & P-6B.

Election Petition by the Election Petitioner :—

2.1)

2.2)

2.3)

The election petitioner has filed this election petition stating inter alia that on 6-10-2018, the
Election Commission of India published in the Government official Gazette of Chhattisgarh, the
election notification dated 6-10-2018 under Section 15 of the Act of 1951 and declared assembly
election in the State of Chhattisgarh and notified the dates of Chhattisgarh Legislative Assembly
(Vidhan Sabha) elections to the polls in two phases. In order to contest election from Constituency
No. 15 Lailunga (ST), District Raigarh, the election petitioner herein obtained one set of nomina-
tion paper from the Returning officer to file her nomination in the said election and on 31-10-2018
vide Exhibit P-1 she filed her nomination paper with affidavit and in reply to para (2) of Part 3A of
the said nomination paper, she has categorically declared that she was not holding any office of
profit under Central or State Government and it is the case of the election petitioner that the
Returning Officer i.e. respondent No. 10 herein (deleted) called her in office and directed her to
file second nomination paper with correct answer to para (2) of Part 3A of the said nomination
paper whether she was holding any office under Central or State Government, and she was in-
formed that in case the second nomination paper is not filed, the first nomination paper is likely to
be rejeted, on which the petitioner, on 1-11-2018, filed her second set of nomination paper for the
said constituency with affidavit vide Exhibit P-2 declaring at para (2) of Part 3A that she was
holding the post of Rural Health Officer (Female) and due to long absence from service, the De-
partment did not permit her presence and did not allow her to appear and join the service since last
two years.

It is the case of the election petitioner that vide Exhibit P-3, the Returning Officer fixed the date of
scrutiny on 1-11-2018/3-11-2018 and on 1-11-2018, she was served with document Exhibit P-4
asking her to produce documents relating to her Government service by 2-11-2018 up-to 3 p.m.
and thereafter, in compliance thereof, she filed an affidavit Exhibit p-5 stating that she was in
Government job as Rural Health Officer (RHO) (Female) in Sub-Health Centre, Kurrog & Bahirkela;
Community Health Centre, Tamnar, and Primary Health Centre, Saraipali, and she was on leave
from 28-7-2016 to 31-7-2016, thereafter, on 5-11-2016, when she communicated her joining, same
was not accepted by letter dated 10-11-2018 and as such, she finally concluded that no departmen-
tal enquiry was instituted against her and since she is not in service from 1-8-2016 to 2-11-2018, on
the pressure of Jindal Company, her services have been terminated and thus, she is not holding any
office of profit. Both the nomination papers were considered by the Returning Officer and vide
Exhibits P-6A & P-6B, the two nomination papers were rejected by the Retuning Officer on 3-11-
2018 holding that she has not filed any document to show that she has been terminated from
service or she has resigned from service. On 20-11-2018, polling of that constituency took place
and after 11-12-2018, counting process was completed and respondent No. 1 was declared elected
from the said constituency which has been called in question by the election petitioner in this
election petition.

It is the further case of the election petitioner that her nomination papers have improperly been
rejected, as the first set of nomination paper filed by her to contest the election from ConstituencyNo.
15 Lailunga (ST), District Raigarh was not rejected by the Returning Officer till date, therefore,
she was entitled to contest the election. It is further submitted that since the first set of nomination
paper was rejected only after she filed the second set of nomination paper and since the 1st set of
nomination paper had no objection/defect of any kind, therefore, the Returning Officer could not
have rejected the first nomination paper by rejecting the second nomination, it is a clear case of
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violation of Section 36 of the Act of 1951 and contrary to law and as such, both the nomination
papers have improperly been rejected in violation of Section 36(3) of the Act of 1961. As such, her
nomination papers have improperly been rejected and consequently, the election of respondent
No. 1 deserves to be declared void.

Written Statement by the Returned Candidate :—

3.1)

3.2)

Written statement has been filed only by respondent No. 1 denying the averments made in the
election petition stating that rejection of two nomination papers of the election petitioner by the
Returning Officer is fully justified and the election petitioner in her election petition has not dis-
puted the fact that she was working in the Department of Health as Rural Health Officer (Female)
and the election petitioner was under misconception that due to her long absence and on account of
some outside forces, her services have been terminated which is false to the knowledge of the
petitioner herself. As such, the petitioner was in Government service on the date of filing nomina-
tion paper and she could not file documents showing that she has resigned from service or she has
been terminated from service in accordance with the relevant provisions contained in the Chhattisgarh
Civil Services (Classification, Control and Appeal) Rules, 1966 (for short, (the Rules of 1966’) and
therefore she is not qualified for being elected as a Member of Legislative Assembly and her
nomination has rightly been rejected.

Specific statement has been made by respondent No. 1 in paragraph 40 of the written statement
stating inter alia that since the election petitioner was in Government service, the Returning Of-
ficer vide Exhibit P-4 has rightly granted one day time till 2-11-2018 up to 3 p.m. to the election
petitioner to file documents qua the Government service, but the petitioner could not substantiate
that she has already resigned from service. It has been further averred that although the petitioner
has filed affidavit vide Exhibit P-5 that her services have been terminated, but documents demon-
strating her termination were not filed, therefore, vide Exhibits P-6A & P-6B, the Returning Of-
ficer was justified in rejecting her nomination papers, as the petitioner’s services can be terminated
except only in accordance with the Rules of 1966. Therefore, the nomination papers of the peti-
tioner have rightly been rejected by the Returning Officer. It has also been pleaded that qualifica-
tions for membership of a Legislative Assembly have been stated in Section 5 of the Act of 1951
which has to be read along with Article 191(1)(a) of the Constitution of India which provides that
a person shall be disqualified for being chosen as, and for being, a member of the Legislative Assem-
bly or Legislative Council of a State, if he holds any office of profit under the Government of India
or the Government of any State specified in the First Schedule, other than an office declared by the
Legislature of the State by law not to disqualify its holder. Since the petitioner was holding the
office of profit as she was, on the date of scrutiny of nomination paper, in Government service
being Rural Health Officer (Female) which is an office of profit and which is a disqualification of
membership being a Government servant, drawing or entitled to draw salary from the Government
on account of holding post, therefore, the petitioner was disqualified under Article 191(1)(a) of the
Constitution of India and as such, the Returning Officer was fully justified in rejecting the nomina-
tion papers after affording opportunity of hearing to the petitioner and as such, the election petition
is liable to be dismissed.

Issues and Findings on the Issues :— On the basis of pleadings made by parties, following issues were
framed and corresponding asnwers/findings are noted against each one of them :(—

S. No. Issues Findings
ey ) 3)
1. Whether the election of respondent No. 1 from “NO”

Lailunga Legislative Assembly Constituency

No. 15 (Scheduled Tribe), Distt. Raigarh, is

liable to be declared void under Section 100(1)
(c) of the Representation of the People Act, 1951
for improper rejection of election petitioner’s
nomination paper by order dated 3-11-2018 by

the Returning Officer on the ground of her
being in service of the State Government ?
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ey 2 3)

2. Whether the election petition as framed and This issue has already been adjudicated as
filed is liable to be dismissed for non-compliance preliminary issue by order dated 26-7-2021
of the mandatory provisions of the Representa- and review petition against that order has
tion of the People Act, 1951 including the also been dismissed by order dated 4-10-

proviso to Section 83 of the said Act and Rule 2021.
94A of the Conduct of Election Rules, 1961 ?

3. Relief and cost(s) which the election petitioner Election petitioner is not entitled for any
is entitled for ? relief as per paragraph 42 of this judgment.
5. In order to prove her case that her nomination papers were improperly rejected by the Returning Officer,

though the election petitioner has entered into the witness box as PW-1, but she has not filed her affidavit
under order 18 Rule 4 of the CPC and only in her examination-in-chief before the Court, she has exhibited
documents Exhibits P-1 to P-5, P-6A & P-6B. When the evidence of the election petitioner commenced on
10-9-2021, learned counsel for respondent No. 1 has filed an application under Order 18 rule 4 of the CPC
that the election petitioner has not filed her affidavit under Order 18 Rule 4 of the CPC, therefore, she is not
entitled to record her evidence and prayed for a direction to the election petitioner to comply with the
mandatory statutory provisions contained in Order 18 Rule 4 of the CPC while proceeding with examina-
tion/evidence of herself and/or her witnesses on which the order was reserved and to be considered at the
time of final hearing/order.

6. Since the election petitioner did not choose to file affidavit under Order 18 Rule 4 of the CPC before
commencement of trial of election petition and only choose to enter the witness box to prove the documents
vide Exhibits P-1 to P-5, P-6A & P-6B, it is the choice of the election petitioner to file or not to file affidavit
under Order 18 Rule 4 of the CPC, but she cannot be compelled to do so as she had already entered the
witness box on 10-9-2021 and she has been extensively cross-examined by and on behalf of respondent No.
1. As such, this application I.A. No. 12/2021 is accordingly disposed of.

7. Similarly, learned counsel for respondent No. 1 raised a strong objection that the documents Exhibits P-1 to
P-6, P-6A & P-6B are inadmissible in evidence and the election petitioner cannot prove those documents.
Documents Exhibits P-1 to P-6, P-6A & P-6B are public documents and certified copies of which have been
produced before the court at the instance of the election petitioner and which have been marked as exhibits.
It is well settled law that more marking of a document as an exhibit does not dispense with the proof of the
document (See Sait Tarajee Khimchand and others V. Yelamarti Satyam and others'). Therefore, the objec-
tion raised on behalf of respondent No. 1 in this regard is hereby rejected.

8. In order to prove her case, the election petitioner examined herself as PW-1 and has produced documents
Exhibits P-1 to P-5, P-6A & P-6B on 10-09-2021. Similarly. in opposition. though respondent No. 1 did not
enter into the witness box, his election agent namely, Om Sagar Patel (DW-1) has entered into the witness
box and Returning Officer Ashok Kumar Marbal has been examined as DW-2. Respondent No. 1 has brought
documents Exhibits D-1 to D-8 on record. Ashok Kumar Marbal (DW-2) - Returning Officer has proved his
signature on Exhibits P-4, P-6A & P-6B and also stated that he has rejected the nomination papers vide
Exhibits P-6A & P-6B by order dated 3-11-2018.

9. Submissions on behalf of the parties :—
9.1) Mr. Manohar Lal Sharma, learned counsel appearing on behalf of the election petitioner, would
submit as under :—
1. The Returning Officer — respondent No. 10 herein (deleted) has acted in improper

manner firstly, by examining the nomination paper at the time of submission (before the
date of scrutiny) and directed for submission of documents regarding Government service
vide Exhibit P-4 and secondly, by rejecting both the nomination papers on the same date
on the ground of the election petitioner being in Government service and has not filed
documents showing resignation or otherwise, particularly when the election patitioner in
her first nomination, has not said that she is a holder of the office of profit, as such, her
nomination papers were improperly rejected.

1 AIR 1971 SC 1865
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10.

11.

2. The election petitioner was not in Government service as Rural Health Officer (Female)
at the relevant point of time as her services were terminated on the pressure applied by
Jindal company and she is not in service from 1-8-2016 to 2-11-2018 and she was not
holding the office of profit as she has clearly stated in the affidavit filed before the Return-
ing Officer vide Exhibit P-5 on 2-11-2018. The order of the Returning Officer vide Exhib-
its P-6A & P-6B was totally a wrong and perverse order and is violative of Article 21 of
the Constitution of India and is also violative of Sections 30, 35 & 36 of the Act of 1951.
The election petitioner was never holding any office of profit and she has been terminated
and is covered by Section 25F of the Industrial Disputes Act, 1947, and relied upon the
following judgments of the Supreme Court and other High Courts :—

1. Mohinder Singh Gill and another V. The Chief Election Commissioner, New
Delhi and others® (Supreme Court).

2. Bangalore Water-Supply & Sewerage Board, etc. V. R. Rajappa and others?
(Supreme Court).

3. The Divisional Forest Manager v. Shri Vinayak Kume* (Bombay High Court).

4. State of Rajasthan and other v. Harish Chandra Sharma and others® (Rajasthan
High Court).

5. Mukundbhi Mangaldas Shrimali v. State of Gujarat® (Gujarat High Court).

9.2) Mr. B. P. Sharma and Mr. Hari Agrawal, learned counsel appearing for respondent No. 1, would
submit that the Returning Officer has acted as per the directions contained in the Handbook for
Returning Officer 2018 issued by the State Election Commission, which provides that he shall take
decision by conducting preliminary examination of nomination papers immediately upon receiving
the same and asking for submission of relevant documents relating to Government sevice. Thus, as
per the directions/instructions, the Returning Officer has to scrutinize all the nomination papers
together in view of the provisions contained in clause 6.5 of the aforesaid Handbook and as such,
both the nomination papers were rightly rejected by the Returning Officer on 3-11-2018 vide
Exhibits P-6A & P-6B, Since the election petitioner was in Government service, Rule 5 of the
Chhattisgarh Civil Services (Conduct) Rules, 1965, bars a Government servant to take part in an
election to the legislature or the local authority. Similarly, unless an express order after departmen-
tal enquiry is passed, merely on account of absence from duty after expiry of leave, it cannot be
presumed that her services have been terminated in view of Rule 24 of the Chhattisgarh Civil
Services (Leave) Rules, 1977. It was also submitted that since the election petitioner was admit-
tedly in Government service and she was holding the office of profit in terms of Article 191(1)(a)
of the Constitution of India, she was disqualified from contesting election and being chosen as a
Member of Legislative Assembly and as such, her nomination papers were rightly rejected by the
Returning Officer and thus, the election petition deserves to be dismissed.

Except respondent No. 1 other respondents have not chosen to appear and contest the election petition and
no written statement was filed on their behalf, as such, they have been proceeded ex parte in this election
petition.

I have heard learned counsel for the parties and considered their rival submissions made herein-above and
also went through the record with utmost circumspection.

AU A W

AIR 1978 SC 851

AIR 1978 SC 548

W.P. No. 3208/2011, decided on 27-9-2011

RLW 2006 (4) Raj 3028

Special Civil Application No. 11028/2001, decided on 30-6-2016
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12.

13.

14.

15.

Reasons for finding on issues :—

Issue No. 1 :— For the sake of convenience, issue No. 1 is divided in two parts in the following manner :—

1. Whether, on the date of filing nomination papers vide Exhibits P-1 & P-2, the election petitioner
was in Government service in the Department of Health, as Rural Health Officer (Female) under
the State of Chhattisgarh and as such, the Returning Officer - respondent No. 10 herein (deleted)
was justified in rejecting her nomination papers on the ground of she being in Government service
by taking both the nomination papers simultaneously ?

and/or

2. Whether, the election petitioner was disqualified for being chosen as a Member of Legislative
Assembly on account of her holding the post of RHO (F) under the Government of Chhattisgarh
being an office of profit and therefore in terms of Article 191(1)(a) of the Constitution of India
disqualified from being chosen as a Member of Legislative Assembly ?

The election petitioner being an elector for Legislative Assembly Constituency No. 15 Lailunga (ST),
District Raigarh, in order to contest election from the said constituency submitted her first nomination
paper to the Returning Officer vide Exhibit P-1 on 31-10-2018 in which in Part 3A, para (2), she has clearly
stated that she is not holding any office of profit either under the state Government or under the Union of
India and thereafter, she submitted second nomination paper vide Exhibit P-2 on 1-11-2018 at 2.45 p.m.
clearly stating in Part 3A, para (2), that she was holding the office of profit as Rueal Health Officer (Female)
in the Department of Health, but on account of her long absence, her joining has not been accepted and for
last two years, she has not been allowed to work in the district office. The Returning Officer vide Exhibit P-
3 after Preliminary examination on 1-11-2018 at 3.12 p.m. issued document Exhibit P-4 directing the
election petitioner to produce documents qua her Government service by 2-11-2018 till 3p.m. in compli-
ance of Exhibit P-4, the election petitioner filed affidavit Exhibit P-5 in which she has stated that from 8-8-
2002 to 31-7-2016, she was in regular Government service as RHO (F) in Sub-Health Centre, Kurrog &
Bahirkela; Community Health Centre, Tamnar, and Primary Health Centre, Saraipali, and she was on leave
from 28-7-2016 to 31-7-2016, but thereafter, she has not been allowed to join, and finally, in paragraph 10,
she has concluded that from 1-8-2016 to 2-11-2018, for two years, she is not in Government service and
under the pressure of Jindal company, her services have been terminated and she is not holding office either
under the Central or State Government. The election petitioner has filed documents in nine pages along
with the affidavit which have been produced and exhibited by respordent No. 1 and Proved by the election
petitioner vide Exhibits D-1 to D-8. On receipt of documents Exhibit P-5 and Exhibits D-1 to D-8, the
Returning Officer vide Exhibits P-6A & P-6B, rejected both the nomiation papers, as the election petitioner
herself has admitted being in Government service but she has not produced any document of resignation
demonstrating that her resignation has been accepted by the competent authority within the time limit fixed
and accordingly, proceeded to reject the nominations vide Exhibits P-6A & P-6B and thereafter, the elec-
tion as scheduled was held in which respondent No. 1 has been declared elected which is sought to be
challenged by the petitioner on the sole ground that her nomination papers have been improperly rejected
by the Returning Officer.

The first and foremost objection that has been taken on behalf of the election petitioner is that both the
nomination papers Exhibits P-1 & P-2 were considered and rejected simultaneously, they ought to have
been considered separately it is the case of the petitioner that the Returning Officer made preliminary
examination of her first nomination paper and directed her to file second nomination paper, and under the
threat of rejection of her first nomination paper, she has filed the second nomination paper.

Mr. Ashok Kumar Marbal, who at the relevant point of time functioned as Returning Officer, has been
examined as DW-2. In his evidence before the Court, he has clearly stated that following the procedure
prescribed in the Handbook for Returning Officer 2018 issued by the State Election Commission and the
procedure prescribed for scrutiny of nomination papers and upon preliminary examination as prescribed in
clause 5.11.1 and in view of the fact that the petitioner herself having stated in Exhibit P-2 that she is
holding the office of profit being RHO (F) in the Department of Health and her joining has not been
accepted on account of long absence, Exhibit P-4 was issued to her in the format prescribed in the said
Handbook to which the petitioner has submitted reply in shape of affidavit Exhibit P-5 and as per the
procedure contained in clause 6.5 of the aforesaid Handbook, both the nomination papers have scrutinized
simultaneously.
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16.

17.

18.

In order to decide the said plea, it would be appropriate to notice clause 6.5.1. of the Handbook for Return-
ing Officer 2018 contained in clause 6.5. which provides for Scrutinization of all nomination papers. Clause
6.5.1. states as under :—

“6.5. All Nomination Papers to be Scrutinized
6.5.1.  Returning Officer should then take up nomination papers one after another and scrutinize
them, If more than one nomination paper has been presented by or on behalf of one
candidate, he/she should take them up together and scrutinize them one after another. It
whould not be correct or legal to pass over other nomination papers of a candidate
without scrutiny, merely because one ore more nomination papers of that candidate have
been already found valid by the Returning Officer.”

A careful persual of the aforesaid provision would show that if more than one nomination paper has been
presented by or on behalf of one candidate, all nomination papers have to be taken together and have to be
scrutininzed one after another, meaning thereby, all the nomination papers have to be taken together and
they are not supposed to be decided separately. in the instant case, since the election petitioner has filed two
nomination papers vide Exhibits P-1 & P-2 for contesting the election in Lailunga Assembly Constituency
No. 15 (ST), both the nomination papers were considered together by the Returning Officer and in view of
reply made by the petitioner in Part 3A, para (2) of Exnibit P-2 that she was holding the office of profit but
she has not been allowed to join, Exhibit P-4 was issued to the petitioner and thereafter, considering her
affidavit Exhibit P-5, both the nomination papers were rejected vide Exhibits P-6A & P-6B. As such, the
Returning Officer has rightly followed the procedure and rightly took-up the nomination papers Exhibits P-
1 & P-2 together and rightly considered the same together as per the procedure prescribed by considering
the two nomination papers filed by one candidate and thus, no objection could have been taken in that
respect that both the nomination papers could have been decided separately. The procedure followd by the
Returning Officer in considering both the nomination papers simultaneously is in accordance with clause
6.5, of the Handbook for Returning Officer 2018 and otherwise also, it is established practice to consider the
two nomination papers of one candidte together, which cannot be said to be erroneous of illegal in law. I do
not find any merit in the contention raised by learned counsel for the petitioner that both the nomination
papers could not have been considered simultaneously at the time of scrutiny and therefore the nomination
paper Exhibit P-1 could have been rejected as there was no objection in that regard.

It is the case of the election petitioner that though she was holding the post of Rural Health Officer (Female)
in the Department of Health as a regular Government servant from 8-8-2002 to 31-7-2016 and she remained
on leave from 28-7-2016 to 31-7-2016, but thereafter, when she submitted letter dated 5-11-2016 for join-
ing, it was not accepted and number of letters vide Exhibits D-1 to D-3 were submitted by her for joining
and finally, she was given a letter by the Block Medical Officer, Tamnar to obtain permission from the Chief
Medical & Health Officer, Distt. Raigarh to join in the Government service, vide Exhibit D-4, thereafter,
she also submitted letters to the CMHO, Distt. Raigarh, videe Exhibit D-5 to D-8, but she was not allowed
to join in service and thus, she is not in Government service from 1-8-2016 to 2-11-2018 and as such, her
services have been terminated on the pressure of Jindal company and she is not holding any office of profit
under the State or the Central Government. Document Exhibit P-2 is the document of the election petitioner
herself in which she has stated in Part 3A, para (2), as under :—

HIT 3k
(el gRT 0 W)
1) XXX XXX XXX
XXX XXX XXX
XXX XXX XXX

(2) = el R TR A1 Tod TR o 27N I 1Y ol UE R0 L WI 7 2 . fa9m (R.H.O.F)
(=i/EN).
Ifg &, o1fid ug & =R od 999 ¥ srufeed WA & SRor faum 3 78 sufeafq a7 f 2 adf 9
3 foren smafea @ & § sufterd €9 @it erqafa 71 < T 2.
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19.

20.

21.

22.

23.

It is appropriate to mention here that Exhibit P-2 is the document of the election petitioner herself and in her
cross-examination, paragraph 5, she has clearly stated the aforesaid fact to be correct. Similarly in the
affidavit submitted by her before the Returning Officer (Exhibit P-5), she has specifically stated that she
was in Government service from 8-8-2002 to 31-7-2016 as RHO (F) in Sub-Health Centre, Kurrog &
Bahirkela, Community Health Centre, Tamnar; and Primary Health Centre, Saraipali. As such, the fact of
the election petitioner being a Government servant on the date of nomination is not in dispute. What she has
stated in Exhibit P-2, in Part 3A, para (2) as well as in Exhibit P-5 is that she was not allowed to join despite
several letters Exhibits D-1 to D-3 & D-5 to D-8 and no departmental enquiry was held against her and she
is not in Government service from 1-8-2016 to 2-11-2018 for last two years and on the pressure of Jindal
company, her services have been terminated and she is not holding the office of profit and same amounts to
oral termination of service.

As such, it is duly established from the aforesaid facts that the election petitioner was appointed as regular
Government servant in the Department of Health as RHO (F) in August, 2008, she was a regular Govern-
ment servant and she continued on the post up to 31-7-2016. On 28-7-2016, she proceeded on leave up to
31-7-2016, but thereafter, on 5-11-2016, it is her case that she was not allowed to join in the Government
service which is apparent from Exhibit D-1 to D-3 and vide Exhibit D-4, the Block Medical Officer, Tamnar
asked her to seek permission from the CMHO, Distt. Raigarh which she submitted asking for her joining
vide Exhibit D-5 to D-8, but she was not permitted to join. As such it is a case of absence from service after
expiry of leave.

Rule 24 of the Chhattisgarh Civil Services (Leave) Rules, 1977 (for short, ‘the Rules of 1977’) provides the
consequence of absence from duty after expiry of leave. It states as under :—

“24. Absence after expiry of leave.—

(1) Unless the authority competent to grant leave extends the leave, Government servant who
remains absent after the end of leave is entitled to no leave salary for the period of such
absence and that period shall be debited against his leave account as though it were half
pay leave to the extent such leave is due, the period in excess of such leave due being
treated as extraordinary leave.

2) Willful absence from duty after the expiry of leave renders a Government servant liable to
disciplinary action.”

A careful perusal of the aforesaid rule would show that in case of long absence or remaining absent after the
end of leave without grant by the competent authority, the Government servant is entitled to no leave salary
for the period of such absence and that period shall be debited against his leave accout. Similarly, by virtue
of sub-rule (2) of Rule 24 of the Rules of 1977, willful absence from duty after the expiry of leave renders
a Government servant liable to disciplinary action. Pursuant to the departmental proceeding. a Government
servant can be inflicted the penalties set-out in Rule 10 of the Rules of 1966 which can be minor penalties
as well as major penalties and which rests exclusively within the jurisdiction and domain of the disciplinary
authority. However, in view of Rule 24(2) of the Rules of 1977, long absence after expiry of leave will not
amount to authomatic termination of service as for termination of service there has to be a departmental
enquiry in case of regular Government servant in accordance with the Rules of 1966 and penalty of termi-
nation can be inflicted as major penalty after recording a finding of grave misconduct, except in cases
covered by 2nd proviso to sub-clause(2) of Article 311 of the Constitution of India, where the authority
empowered to dismiss or remove/reduce him in rank is satisfied that for some reason, to be recorded by that
authority in writing, it is not reasonably practicable to hold such inquiry.

Admittedly, in the present case, on the own showing of the election petitioner vide Exhibit P-5 in paragraph
9, it has clearly been stated that no departmental enquiry was instituted against her and as such, there is no
order of termination passed against her. The petitioner has only stated in paragraph 10 of Exhibit P-5 that
she is not in Government service with effect from 1-8-2016 to the date of scrutiny i.e. 2-11-2018 and her
services have been terminated that too on the pressure of Jindal company and she is not holding any office
of profit which the Returning Officer didi not accept holding that since the petitioner is in regular govern-
ment servant and she has not produced the order of termination or letter of resignation within the time limit
given by him, therefore, in that view of the matter, her nomination papers are rejected. and thus, the Return-
ing officer didi not accept the fact of oral termination from service claimed by the election petitioner.
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24.

25.

26.

At this stage, it would be extremely relevant to notice Rule 5 of the Chhattisgarh Civil Services (Conduct)
Rules, 1965 (for short, the Rules of 1965°) by which the Government servants are barred from participating
in the election of any legislature or local authority. Sub-rule (4) of Rule 5 of the Rules of 1965 states as
under :—

“5. Taking part in politics and elections.— (1) to (3) XXX XXX

4 No Government servant shall canvas or otherwise interfere with, or use his influence in
connection with or take part in, an election to any legislature or local authority :

Provided that —

1) a Government servant qualified to vote at such election may exercise his right to
vote, but where he does so, he shall give no indication of the manner in which he
proposes to vote or has voted ;

(i) a Government servant shall not be deemed to have contravened the provisions of
this sub-rule by reason only that he assists in the conduct of an election in the due
performance or a duty imposed on him by or under any law for the time being in
force.

Explanation.— The display by a Government servant on his person, vehicle or
residence of any electoral symbol shall amount to using his infliuence
in connection with an election within the meaning of this sub-rule.”

A focused glance of the aforesaid provision would show that the legislature has designedly thought it
expedient to restrain/injunct the government servant eiher to canvas or otherwise interfere with, or use his
influence in connection with or take part in, an election to any legislature or local authority. The legislative
object of enacting such rule is that the status enjoyed by the candidates shall not be allowed to be prejudicial
via-a-vis candidates who do not enjoy such a status. As such. the election petitioner being a regular Govern-
ment servant on the date of filling nomination was by virtue of Rule 5(4) of the Rules of 1965 specifically
prohibited from taking part in the election to the legislature, as the said provision is imperative in nature
being the legislative injunction restraining the Government servant from taking part in election to any
legislature or local authority, in any manner whatsoever.

In the matter of Chet Ram V. Jit Singh’, the Supreme Court considered rule 22(4) of the Department of
Posts, Gramin Dak Sewak (Conduct and Employment) Rules, 2001 which contained prohibition against
taking part in election to any legislative or local authority and held that since there is a specific prohibition
in statutory rules against taking part in elections of legislative assembly or local authority, the candidate is
disqualified from constesting in the election. It has been observed in paragraph 9 of the report as under :—

“9. Indisputably, the terms and conditions of a Gramin Dak Sewak are governed by the provisions of
the Rules ;

sub-rule (4) of Rule 22 whereof reads as under :

“22. 4) No Sevak shall canvass or otherwise interfere with or use his influence in con-
nection with, or take part in an election to any legislative or local authority.”

The said Rules were framed in terms of proviso appended to Article 309 of the Constitution of
India. The terms and conditions of employment of a Gramin Dak Sewak are governed by statutory
rules. The Rules framed in terms of the proviso appended to Article 309 of the Constitution of India
indisputably govern only government employees. It was, therefore, for appellant to show that he
was not governed by the Rules.”

7

(2008) 14 SCC 427
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217.

28.

29.

30.

31.

32.

33.

34.

Since the election petitioner was specifically prohibited by sub-rule (4) of Rule 5 of the Rules of 1965 from
taking part in election and the said rule is statutory in nature, the petitioner contested the election in direct
conflict with specific prohibition contained in the above-stated rule applicable to her.

In view of the above-stated finding, the plea of termination advanced by learned consel for the petitioner
has no force and accordingly it is rejected. Similarly, the judgments cited by Mr. Manohar Lal Sharma,
learned counsel, are clearly inapplicable and distinguisheble to the facts of the present case.

Now, the question for consideration is, whether the election petitioner was disqualified for being chosen as
Member of Legislative Assembly on account of her holding the office of profit under the Government of
Chhattisgarh ?

In order to adjudicate the plea, it would be appropriate to notice the provision contained in Article 191
(1)(a) of the Constitution of India which states as under :—

“191. Disqualifications for membership.— (1) A person shall be disqualified for being chosen as, and
for being, a member of the Legislative Assembly or Legislative Council of a State —

(a) if he holds any office of profit under the Government of India or the Government of any
State specified in the First Schedule, other than an office declared by the Legislature of
the State by law not to disqualify its holder,”

The principal contained in Article 191 of the Constitution of India is based on sound public policy of
ensuing impartiality and neutrality in public service and avoidance of conflict between duty and interest of
an elected member enabling him to carry-on his duties, freely and fearlessly without being subjected to any
governmental pressure thereby maintaining purity of legislature. The object of said provision Article 191
(1)(a) of the Constitution is to disqualify a person from membership of legislature, if he/she is obliged to the
Government for an office which carries benefit or profit and thus, compromising his/her independence.

An ‘office of profit’ is an office which is capable of yielding a profit or pecuniary gain. In order to be an
office of profit, the office must carry various pecuniary benefits or must be capable of yielding pecuniary
benefits such as providing for official accommodation or even a chauffeur driven car. Holding an office the
Central or state Government to which some pay, salary emolument, remuneration or non-compensatory
allowance are attached is “holding an office of profit”. The question whether a persons holds an office of
profit is required to b interpreted in a realistic manner.

For deciding the question as to whether one is holding an office of profit or not, what is relevant is, whether
the office is capable or “yielding” a profit or “pecuniary gain” and not whether the person actually obtained
monetary gain. If the ‘pecuniary’ gain is receivable in connection with the office, then it becomes an office
of profit, irrespective of the fact whether such pecuniary gain is actually received or not. If the office carries
with it, or entitles the holder to any pecuniary gain other than reimbursement of out of pocket/actual
expenses, then the office will be an office of profit. (See Jaya Bachchan V. Union of India®.)

The Supreme Court in the matter of Shivamurthy Swami Inamdar V. Agadi Sanganna Andanappa’ while
taking into consideration its earlier decision in the matter of Ravanna Subanna v. G. S. Kaggeerappa'® laid
down the tests for finding out whether an office in question is an office under a Government and whether it
is an office of profit. It has been observed by their Lordships of the Supreme Court in Shivamurthy Swami
Inamdar (supra) as under :—

“14. Therefore before the provisions of that Article can be attracted, it must be established that he was
holding an office under the Union or the State Government and that that office was an office
of profit and thereafter we must see whether the disqualification relating to that office has been
removed by any Parliamentary legislation. In other words, the office in question must have been
held under a Government and to that some pay, salary, emoluments or allowance is attached. The
word ‘profit’ connotes the idea of pecuniary gain. If there is really a gain, its quantum or amount

-]

AIR 2006 SC 2119
1971 (3) SCC 870
AIR 1954 SC 653
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35.

36.

would not be material; but the amount of money receivable by a person in connection with the
office he holds may be material in deciding whether the office really carries any profit-see Revenna
Subanna v. G. S. Kaggerappa (AIR 1954 SC 653). This Court in several decisions has laid down the
tests for finding out whether an office in question is an office under a government and whether it is
an office of profit. Those tests are : (1) Whetther the Government makes the appointment; (2)
Whether the Government has the right to remove or dismiss the holder; (3) Whether the Govern-
ment pays the remuneration; (4) what are the functions of the holder? Does he perform them for
the Government and (5) Does the Government exercise any control overr the performance of those
functions? see abdul Shakur v. Rikhab Chand''; Ramappa v. Sangappa’; and Govinda Basu v.
Sankari Prasad®. ....."

Similarly, in the matter of Biharilal Dobray v. Roshan Lal Dobray!', the Supreme Court while considering
the earlier decisions and highlighting the object of enacting Article 191(1)(a) of the Constitution of India,
held in paragraph 5 as under :—

“5.

The object of enacting Article 191 (1) (a) is plain. A person who is elected to a Legislature should
be free to carry on his duties fearlessly without being subjected to any kind of governmental
pressure. If such a person is holding an office which brings him remuneration and the Government
has a voice in his continuance in that office, there is every likelihood of such person succumbing to
the wishes of Government. Article 191 (1)(a) is intended to eliminate the possibility of a conflict
between duty and interest and to maintain the purity of the Legislatures. The term “office of profit
under the Government” used in the above clause though indeterminate is an expression of wider
import than a post held under the Government which is dealt with in Part XIV of the Constitution.
For holding an office of profit under the Government a person need not be in the service of the
Government and there need not be any relationship of master and servant between them. An office
of profit involves two elements, namely, that there should be an office and that it should carry some
remuneration. In order to determine whether a person holds an office of profit under the Govern-
ment several tests are ordinarily applied such as whether the Government makes the appointment,
whether the Government has the right to remove or dismiss the holder of the office, whether the
Government pays the remuneration, whether the functions performed by the holder are carried on
by him for the Government and whether the Government has control over the duties and functions
of the holder. Whether an office in order to be characterised as an office of profit under the Govern-
ment should satisfy all these tests or whether any one or more of them may be decisive of its true
nature has been the sbject matter of several cases decided by this Court but no decision apppears to
lay down conclusively the characteristics of an office of profit under the Government although the
Court has no doubt determined in each case whether the particular office involved in it was such an
office or not having regard to its features.”

Similarly, in the matter of Satrucharla Chandrasekhar Raju v. Vyrichertla Pradeep Kumar Dev and an-
other's, again the Supreme Court set-out some of the tests/principles for determining whether a person holds
an office of profit under the Government and summarized the legal principles in paragraphs 11 and 18 as
under :—

“11.

On a careful examination of the ratio laid down in the above-mentioned cases some of the tests or
principles that emerge for determining whether a person holds an office of profit under the Govern-
ment, may be summarised thus:

“( The power of the Government to appoints a person in office or to revoke his appointment
at its discretion. The mere control of the Government over the authority having the power
to appoints, dismiss, or control the working of the officer employed by such authority
does not disqualify that officer from being a candidate for election as a member of the
Legislature.

11
12
13
14
15

1958 SCR 387
1959 SCR 1167
(1964) 4 SCR 311
(1984) 1 SCC 551
(1992) 4 SCC 404
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2) The payment from out of the Government revenues are important factors in determining
whether a person is holding an office of profit or not of the Government. Though payment

form a source other than the Government revenue is not always a decisive factor.

3) The incorporation of a body corporate and entrusting the functions to it by the Govern-
ment may suggest that the statute intended it to be a statutory corporation independent of
the Government. But it is not conclusive on the question whether it is really so indepen-
dent. Sometimes, the form may be that of a body corporate independent of the Govern-
ment, but in substance, it may just be the alter ego of the Government itself.

4) The true test of determination of the said question depends upon the degree of control the
Government has over it, the extent of control exercised by very other bodies or commit-
tees, and its composition, the degree of its dependence on the Government for its financial
needs and the functional aspect, namely, whether the body is discharging any important
Governmental function or just some function which is merely optional from the points of
view of the Government.”

18. Articles 102(1)(a) and 191(1)(a) are incorporated in order to eliminate or reduce the risk of conflict
between the duty and interest amongst the members of the Legislature and to ensure that the
Legislature does not contain persons who have received benefits from the Executive and who
consequently being under an obligation might be amenable to its influence. Therefore this object
must be borne in mind in interpreting these Articles. It is in this context the words “under the
Government” so far as the present case is concerned, become more relevant and should be exam-
ined from that perspective keeping in view the necessary power to appoint or remove.”

37. In the matter of Shibu Soren v. Dayanand Sahay and others's, the Supreme Court took under review the
earlier decisions on the point and observed in paragraphs 24, 25, 26 and 27 as under :—

“24. In Satrucharla Chandrasekhar Raju v. Vyricherla Pradeep Kumar Dev, (1992) 4 SCC 404, the
appellant had been appointed as a single teacher in a primary school by the Project officer of the
Integrated Tribal Development Agency (ITDA). The High Court held that the appeliant was hold-
ing an “office of profit” and had, thus, incurred a disqualification envisaged by Article 191(1)(a) of
the Constitution. Setting aside the order of the High Court, and allowing the appeal it was held by
this Court: SCC p. 428-29, para 29
“29. What emerges from the above discussion is that the Government has some control over

the ITDA which is set up as a project, since it provides funds and sanctions the posts; the
District Collector is appointed as Project Officer and some officers are ex officio members
of the ITDA which carries out the object of providing compulsory education in tribal
areas. But the ITDA is a registered sociaty having its own constitution. Though the Project
Officer is the District Collector, he acts as a different entity. The power to appoint or to
remove teachers is not with the Government but with the Project Officer. The Government
may have control over the appointing authority but has no direct control over the teachers.
The small post that appellant holds in ITDA is only that of a teacher who is directly under
the control of the Project Officer. In such a situation the question of any conflict between
his duties and interests as an elected member does not arise since it cannot be said that he,
as a teacher, can be subjected to any kind of pressure by the Government which has
neither the power to appoint him nor to remove him from service. Taking a practical view
of the substance of these factors into consideration, we are of the view that the appellant
cannot be held to be holding an office of profit under the Government”.

(emphasis supplied)

16 (2001) 7 SCC 425
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38.

25. From a resume of precedents noticed above we find that in order to attract disqualification
contained in Article 102(1)(a), a person must not only be holding “an officer” but that
office must be “an office of profit” and should be “under the Government” and should be
an office other than an office declared by the completent legislature by law not to dis-
qualify its holder. The first question which comes to the fore, therefore is as to when can
a person be said to be “holding an office of profit” under the Government.

26. The expression “office of profit” has not been defined either in the Constitution or in the
Representation of the People Act. In common parlance, the expression “profit” connotes
an idea of some pecuniary gain. If there is really some gain, its label — “honorarium” —
“remuneration” — “Salary” is not material — it is the substance and not the form which
matters and even the quantum or amount of “pecuniary gain” is not relevant — what
needs to be found out is whether the amount of money receivable by the person concerned
in connection with the office he holds, gives to him some “Pecuniary gain”, other than as
“compensation” to defray his out-of-pocket expenses, which may have the possibility to
bring that person under the influence of the executive, which is conferring that benefit on
him.

27. With a view to determine whether the office concerned is an “office of profit”, the court
must, however, take a realistic view. Taking a broad or general view, ignoring essential
details is not desirable nor is it permissible to take a narrow view by which technicality
may overtake reality. It is a rule of interpretation of statutes that the statutory provisions
are so construed as to avoid absurdity and to further rather than defeat or frustrate the
object of the enactment. Courts, therefore, while construing a statute avoid strict con-
struction by construing the entire Act. (See with advantage Ashok Kumar Bhattacharyya
v. Ajoy Biswas", Tinsukhia Electric supply Co. Ltd. v. State of Assam'$, and CIT v. J.H.
Gotla®.)”

In Jaya Bachchan (supra), the Supreme Court has considered clause (1) (a) of Article 102 of the Constitution
of India, which is pari materia to Article 191 (1) (a) of the Constitution, and following the earlier decisions,
held as under :—

“6.

Clause (1) (a) of Article 102 provides that a person shall be disqualified for being chosen as, and
for being, a member of either House of Parliament if he holds any office of profit under the Gov-
ernment of India or the Government of any State, other than an office declared by Parliament by
law not to disqualify its holder. The term “holds an office of profit” though not defined, has been
the subject-matter of interpretation, in several decisions of this Court. An office of profit is an
office which is capable of yielding a profit or pecuniary gain. Holding an office under the Central
or State Government, to which some pay, salary, emolument, remuneration or non-compensatory
allowance is attached, is “holding an office of profit”. The question whether a person holds an
office of profit is required to be interpreted in a realistic manner. Nature of the payment must be
considered as a matter of substance rather than of form, Nomenclature is not important. In fact,
mere use of the word “honorarium” cannot take th payment out of the purview of profit, if there is
pecuniary gain for the recipient. Payment of honorarum, in addition to daily allowances in the
nature of compensatory allowances, rent free accommodation and chauffeur driven car at State
expense, are clearly in the nature of remuneration and a source of pecuniary gain and hence consti-
tute profit. For deciding the question as to whether one is holding an office of profit or not, what is
relevant is whether the office is capable of yielding a profit or pecuniary gain and not whether the
person actually obtained a monetary gain. If the “pecuniary gain” is “receivable” in connection
with the office then it becomes an office of profit, irrespective of whether such pecuniary gain is
actually received or not. If the office carries with it, or entitles the holder to, any pecuniary gain
other than reimbursement of out of pocket/actual expenses, then the office will be an office of
profit for the purpose of Article 102(1)(a). This position of law stands settled for over half a century
commencing from the decisions of Ravanna Subanna v. G.S. Kaggeerappa, AIR (1954) SC 653;
Shivamurthy Swami Inamdar v. Agadi Sanganna Andanappa, (1971) 3 SCC 870; Satrucharla
Chandrasekhar Raju v. Vyricherla Pradeep Kumar Dev. (1992) 4 SCC 404 and Shibu Soren v.
Dayanand Sahay, (2001) 7 SCC 425

17
18
19
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39.

40.

41.

42.

43.

In the matter of State Election Commissioner, Bihar, Patna and others v. Janakdhari Prasad and others?, the
Supreme Court has held that the nature of disqualification has to be strictly construed keeping in mind that
right to contest an election is not a fundamental right out the said right may be curtailed under valid
statutory provision.

Finally, in the matter of Narayan Dinbaji Jambhule v. Dr. Deorao Madguji Holi and others?, the Bombay
High Court in facts similar to the case in hand held that respondent No. 5 therein who was employed as
Medical Officer, in Class-1I, Group “A” Services and was in employment of State Government on the day
on which he submitted nomination for Assembly Elections, held office of profit as contemplated by Article
191 (1) (a) of the Constitution of India and thus, he stands disqualified to be chosen as member of Legisla-
tive Assembly as per Article 191(1)(a) of the Constitution and Section 100(1)(a) of the Act of 1951 and
quashed the election of the returned candidate (respondent No. 5) holding that he was not qualified to be
chosen as a member of Legislative Assembly.

Reverting to the facts of the present case in the light of the aforesaid legal proposition flowing from the
decisions rendered by the Supreme Court and the Bombay High Court in Narayan Dinbaji Jambhule (su-
pra), it is quite vivid that the election petitioner being Rural Health Officer (Female) and thereby a regular
Government servant on the roll of the State Government on the date on which she submitted nomination
paper for assembly election, and though on the date of submission of nomination paper, she was not actually
working on account of her joining not being accepted by the competent authority, but she was admittedly, a
Government servant who was entitled to draw, salary and allowances, as such, was holding the office of
profit and therefore disqualified from being chosen as a member of Legislative Assembly and therefore the
Returning Officer is justified in rejecting her nomination papers vide Exhibits P-6A & P-6B. The election
petitioner has failed to demonstrate that her nomination papers were improperly rejected by the Returning
Officer within the meaning of Section 100(1)(c) of the Act of 1951.

Relief and cost :—
As a fallout and consequence of the aforesaid discussion, the election petition deserves to be and is accord-
ingly dismissed. in the facts and circumstances of the case, parties shall bear their own cost(s).

A copy of this order be sent to the State Election Commission forthwith as required by Section 103 of the
Act of 1951.

Sd/-
SANJAY K. AGRAWAL,
Election Judge.
By order,
Sd/-
(NARENDRA N. BUTOLIA)

Senior Principal Secretary,
Election Commission of India.

TR, feih 30 7 2022

. 21/AR/AREq/2018-22/1937. —B<iaTE T & faemasy fafem-2018 & SR fatem @ arel ereeff gy

TGN e I H T W A o9 FAR ARE vd G ot s, fe-TaqR s i oY i ety & fod frfia
=it fordt S Heiel aRa frat=m s, =€ fooedt o stew §em 8.7 -fa.9./9d 319,-1/47/2018, Tl 17 w8, 2022 ¥4
GIROT Y HRRI &G TehITd i St 2.

( YT T )
7 fated ueIfesrl.

20
21

(2018) 8 SCC 1
2017 (2) Mh. L. J. 807
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IRa et s
frat=m TeH, 21N U, 8 faoeti-110001

2 feoelt, femion 17 ®E, 2022—27 A9, 1944 (Ih)

H. B.7./f99./99 37,-1/47/2018.—3d: WRd Fa=q 3TN g SteTe T | faum 991 o1 |rery feied
2018 ! =90 JH e HE&A SHISTE/9.7./66/2018 faih 6 SR, 2018 o ST i T8 off. HshH o FTHR, AT hi
aRE 11 feew, 2018 of.

3R =1, < gfafafere stfufem, 1917 &t o/ 78 & 19, frafed aien arel g steefl &1, fraifaa stwef
% frafe =t aiiE & 30 el & i fatem =3 & st org Y Wit ufd foren frafem sifaerd 1 sifee et St ©

3R Iq:, 47-rai faum 9w faiem & gfeq efia fefin sttt g sea fatem & 9o 11 feawr,
2018 &l =iy forw U 9. 39 YR, Fat=m =@ & @ Sifgd A &t Af<a8 ai@ 10 SHad, 2019 of;

3R 7@, fen fratem sifuerdl, ToR BiraTe §R1 weqd iR g frafem sifyer, diere gr o1 fois
29 SFedl, 2019 o TF €. 21/AR/(9.9.9./5.3.TH./2019/85 % JRT AT feish 11 e, 2019 &1 RUE & 17aR
gt o9 FUR B S sdaTe & 47-aEidi faum g fatem &9 9 fafe oed aret sieesuse el o sfvea &
stzeft €, fafy grr gemifer 49 @ o1 frafem =aa &1 & off o <ifee % § fawa ) €.

3R =, foen fratem sifuerd, TR sdaTe ok g fratem sifusi, Stiae &1 U & $uR W 9Ira
Tratam st g1 et o1 Sered o 1961 o 1M 89 o 39 o (5) & sfavia fai=m =3 w&qd 781 & & fag
At g9 R B 1 wR7 Fared Aifed feAiw 10 wEd, 2020 H AR foRA T o

iR 7, et o1 Harem e 1961 % 1w 89 & 3u-f1aw (6) & STT9R, feAish 10 wadl, 2020 & 9T
R e Afew % IR o FAR B w1 fdw famn o on fof 3 39 Aifed % ura 21 % 20 fodi & s @ 7
T T I o HRON Rl TI¥ H g fafad &1 H o191 1e2maes Tqa ¢ iR T €, fHatem =52 o 1o oren <fee
w;

3R 7q:, 3o Afeq At wme AR Afwn gru feAie 20 wad, 2020 1 U foman ot wEdt Wi fen frates
PRI, TR gRT o799 feAieh 27 WRal, 2020 &% T . 7364/f./f1.9./2020 % ST 31T hl T&qd R < TE F;

3R 7q:, foren frafem sifererrl, ToqR gR1 1o femish 09 A1, 2022 & U . 847/ ik 184/fat./f.a./
2022 % SIRW YA W TE AR A § a8 aaren 7o ¥ foh 4t ome $AR 8 7 oe i i 9 7 d@ B off
S1TaET 3R 7 € o7 fatem =@ o1 o Sifea foren 7. 3aek sifafiad SR R fatem emim o1 wwres Aifew faem
F IWIq oft ot faohetan o fer = o g HRO aqrn ¥ 7R 7 & R TR fea §;

3R I, ST 1 I8 THIEM €1 T § R 4t e AR S fratem w=t o o fafy g erifera Ofa @ <ifaa
FH H fawd ® § 3R 37 ur 39 fawerdr & fau s ot sfad s steen siifas 72 §,

3R 7, <l fafafe stfufm, 1902 &6t oRT 10% B it foran o € fof —
“gfg frate S %1 T € S § fob i safa —

(%)  fratee =@ o1 o 59 wm o iR o) 30 Ofa § St 30 sifufae & gro an o1 3ifea 7, Sfew
F H TR @ §; qen

(@) 39 R & fau o 3m=s1 SR I =Efad T8 @ g,

Tratem 3TN STk I ToTs B Wemif¥Td 2TeeT 5R1 SHeh! FRIEd st s iR e =fad 39 3mewt st
TG ¥ o Gl b1 swrerety & fore i g,
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37, 376 Wik Yiartee sTfafTam, 1917 T €RT 10% & TRV H YR fai=" ST&RT TaggRT =on i © fh
BTG T4 47-GXHial faem §41 faf=m &9 | Shere TF | faum 991 < e fat=m, 2018 # far=d aed amw
sfoeiEe et oM sfoean & stvarefl off e AR B, wm+d. faaam, STTe 1 39 ST ot aRig | i 91et i
Frafy & faw 99 & et ol Te s1eren T o 98 TsA-4151 o1 farem 9 steren faem afteg 1 958 91 ST st
g & fog frféa 2.

Y g,

B/~
(% . gEiferE )
IRy g e,
ORd farem ST

ELECTION COMMISSION OF INDIA
Nirvachan Sadan, Ashoka Road, New Delhi-110001

New Delhi, dated 17th May, 2022—27 Vaisakha, 1944 (Saka)

No. CG-LA/ES-1/47/2018.—WHEREAS, the General Election to Legislative Assembly of Chhattisgarh,
2018 was announced by Election Commission of India vide Press Note No. ECI/PN/66/2018 dated 6th October,
2018. As per the schedule, Date of Counting was 11th December, 2018.

AND WHEREAS, as per Section 78 of the Representation of the People Act, 1902, every contesting
candidate has to lodge a true copy of his account of election expenses within 30 days with the District Election
Officer, from the date of election of returned candidate;

AND WHEREAS, the result of the said election was declared by the concerned Returning Officer including
47-Dharsiwa Constituency on 11th December, 2018. As such the last date for lodging of account of election expenses
was 10th January, 2019.

AND WHEREAS, as per the report dated 11th January, 2019 submitted by the District Election Officer,
Raipur District, Chhattisgarh and forwarded by Chief Electoral Officer, Chhattisgarh vide letter No. 21/aR/f9.49.9./
'5:.'5:.11'5{./2019/85, dated 29th January, 2019, Sh. Dhanesh Kumar Mairisha, a contesting candidate of Ambedkarite

Party of India from 47-Dharsiwa Assembly Constituency of Chhattisgarh, has failed to lodge any account of his
election expenses in the manner as required by law.

AND WHEREAS, on the basis of the reports of the District Election Officer, Raipur District, Chhattisgarh
and the Chief Electoral Officer, Chhattisgarh, a show Cause Notice, dated 10th February, 2020 was issued by
Election Commission of India under Sub Rule (5) of Rule 89 of the Conduct of Election Rules, 1961 to Sh. Dhanesh
Kumar Mairisha for non-submission of Election expenses;

AND WHEREAS, as per Sub Rule (6) of Rule 89 of the Conduct of Election Rules, 1961, through the above
said Show Cause Notice, dated 10th February, 2020, Sh. Dhanesh Kumar Mairisha, was directed to submit his
representation in writing in the Commission explaining the reason for non-submission of accounts and also to lodge
his accounts of election expenses/rectify the defects in his accounts and submit the same the District Election Officer
concerned within 20 days from the date of receipt of the notice;

AND WHEREAS, the said notice was received by Sh. Dhanesh Kumar Mairisha, on 20th February, 2020
Acknowledgment receipt obtained from the candidate have been submitted to the Commission by District Election

Officer, Raipur vide his letter No. 7364/fa1./f.9./2020 dated 27th February, 2020.
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AND WHEREAS, in the supplementary report submitted by District Election Officer, Raipur vide his letter
No. 847/7&0 ik 184/fa1./f1.9./2022 dated 09th March, 2022, has stated that Sh. Dhanesh Kumar Mairisha, has
not submitted any representation or his account of election expenses till date. Further, he has furnished neither any
reason nor explanation for the said failure even after receipt of the due notice to the Election Commission of India as
well;

AND WHEREAS, the Commission satisfied that Sh. Dhanesh Kumar Mairisha, has failed to lodge an
account of election expenses and has no good reason or justification for the failure;

AND WHEREAS, Section 10A of the Representation of the people Act, 1951 Stipulates that :—
“If the Election Commission is satisfied that a person:

(a) Has failed to lodge an account of election expenses within the time and in the manner required by
law or under this Act, and

(b) Has no good reason or justification for the failure,

Election Commission shall by order published in the Official Gazette, declare him to be disquali-
fied and any such person shall be disqualified for a period of three years from date of the under;

NOW THEREFORE, in pursuance of Section 10A of the Representation of the People Act, 1917, the
Election Commission of India hereby declares Sh. Dhanesh Kumar Mairisha, Vill-Kankidipa, P.O.-Bengachi, Tehsil-
Sarangarh, Dist.-Raipur Chhattisgarh and a contesting candidate of Ambedkaraite Party of India for General
Election to Legislative Assembly of Chhattisgarh, 2018 from 47-Dharsiwa Assembly Constituency of the state of
Chhattisgarh to be disqualified for being chosen as and for being a member of either House of Parliament or the
Legislative Parliamentary or Legislative Council of a State or Union Territory for a period of three years from the
date of this order.

By order,

Sd/-
(NARENDRA N. BUTOLIA)
Senior Principal Secretary,
Election Commission of India.

72 feoehl, fedisr 17 WS, 2022—27 93N, 1944 ()

q. B/f.9./99 317.-1/47/2018.—Fd: IRA fal= AR g1 SUEG U9 § fa9m |91 1 wremo =
2018 I 9O UH e T SHITE/4.7./66/2018 faTih 6 STaER, 2018 o ST i TS off. HRhH o FTTHR, FATO i
e 11 femwsr, 2018 oft.

3R 7, Tren wfaffere stfefem, 1917 St o 78 & ST ER, fafem Teq a1t g steredt o1, fraifaad stezeff
% fraf=m =t arira @ 30 el & i Fatem =3 & oo o 1 9t ufa foen fratem s &1 gifaer e 2t @

3R 7, 47-eriai faum qw fratem & afed Hefua fRefin sifbwrt grn sea fafem & aftoms 11 fegmss,
2018 ! =iftd fhy 7T 9. 39 YR, fHatem =99 & @ Sifgel & &t 239 I 10 SHed, 2019 off;

3R 7, foren fratem sifuerl, TR Sdere 5] wiqd 3R g fafem sifusrl, S<iere g/ o0 fedisn
29 S, 2019 & U H. 21/AR/f9.9.9,/2.3.TH./2019/85 & WRT RIfta feiar 11 SHed, 2019 &t RUR & 38R
St I ATt T ST DG o 47— L e g fatem & 9 fatem oien o fdedta steeft €, fafy gro wemifea
fg 9 31 fatem =@ &1 #E ot o Sifge A o fawa ® €.
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3R Iq:, e frater sifuer, TR sdieTe iR g fratem sifyer, sdiare wt R & SER W 9Ra
frate st gr1 fatedl o1 Hearer 9 1961 o 1M 89 o 34 o (5) & sfavia faf=m = wega &1 &l & fag
ot T AT T Tl HROT FAIST Afed feAieh 10 HERl, 2020 1 SRI fowan T o,

3R 77, Trat=ri 1 darem a9 1961 & Fram 89 & 39-f7om (6) & IER, fAiE 10 ®ER, 2020 % IUTF
HR TS A o ST S Y et see i faw Tz mn o o6 3 59 Aifeq & 9red 814 & 20 fai o 3iet ofe 7 9&qd
X I o HRON Bl T I U foAfad & H SToH1 3137eeT T i IR @1 &, fratem =@ o1 19 o aifee Y

3R 7d:, 39 e ot I A1 o g fedish 20 WRad, 2020 S U fRAT o, et Wi feen fatem
R, TR gRT o794 feish 27 WRad, 2020 & T G, 7364/fa./.9./2020 F SIRT T 1 Y& B G TE F;

3R =ra:, foren frafem sifeerl, TaqR R 1o femisr 09 A1, 2022 & U . 847/F%A swHiw 184/fat. /1.
2022 % SIRT Y& ht TE STYYeR FIe | 9% oaren T € fof ot IO et oot 3 o111 bt AR a7 a1 shig +ff STvamaed
3R 7 21 1o et =2 o1 o Qe fohan §. 38 eifafied =i Wi et STt &1 ww=eh Hifed fier & SwRid
off 3o famerdt % foIT 7 At i RO o € SR T & B weie fo €

3R Iq:, AR 1 I8 FHIEE B T © 6 At [ ae e fratem w=t o o fafy grn stafera df @ afea
FA T fawa ® § 3R 9% 99 39 fawerar & fou #ig ot sfaa swror steen siifac = 2,

3R 7q:, @k afafafere sifufm, 1902 it & 10% # stsifea foan mon & fo . —
“gfg e ST 1 9H €1 5§ 6w oafa —

(%)  Trates =3Ei = o S8 99 & iR iR 3§ Ofa o St 39 stfufem & grr = o= sufer §, sifaa
F | TG @1 T; qe

(@)  3Y TRl & fau g 3131 SR a1 =Eifae T8 @ €,

fratem 3T e TSTas | YR SA1ee gR1 SHeh! fRfed =it sham iR UEn =afe S9 1Sy i
G O o Gt b1 shermary o fag fFefda gmm;

37, 376 Wik Yiartee sTfafTam, 1917 i €T 10% & TRV H YR fai=" ST&RT TaggRT =on i © fh
TG T 47— ¥ faem qn fatem & | Serg 59 § faum 991 o | fafem, 2018 # fated ae am
fréetta stwaeff ot 90 e oo, T, 9.-TAE, -493116, BTUERIE 1 39 STS¥ il IRIE § 14 91 i e1afy
% foTe Hug & fohell ot T S1era U9 S1a Te T80 i faeam g steran faem aftue 1 9w 97 59 1oen g9
% fou frféa 2.

W 4,

T/~

(T . FgErtear)
IRy 9o Gfaa,
gRa faf=m o1
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ELECTION COMMISSION OF INDIA
Nirvachan Sadan, Ashoka Road, New Delhi-110001

New Delhi, dated 17th May, 2022—27 Vaisakha, 1944 (Saka)

No. CG-LA/ES-1/47/2018.—WHEREAS, the General Election to Legislative Assembly of Chhattisgarh,
2018 was announced by Election Commission of India vide Press Note No. ECI/PN/66/2018 dated 6th October,
2018. As per the schedule, Date of Counting was 11th December, 2018.

AND WHEREAS, as per Section 78 of the Representation of the People Act, 1917, every contesting
candidate has to lodge a true copy of his account of election expenses within 30 days with the District Election
Officer, from the date of election of returned candidate;

AND WHEREAS, the result of the said election was declared by the concerned Returning Officer including
47-Dharsiwa Constituency on 11th December, 2018. As such the last date for lodging of account of election expenses
was 10th January, 2019.

AND WHEREAS, as per the report dated 11th January, 2019 submitted by the District Election Officer,
Raipur District, Chhattisgarh and forwarded by Chief Electoral Officer, Chhattisgarh vide letter No. 21/aR/fa.9.49./
‘s‘.‘s‘.@./2019/85, dated 29th January, 2019, Sh. Puran Lal Baghel, an Independent contesting candidate from

47-Dharsiwa Assembly Constituency of Chhattisgarh, has failed to lodge any account of his election expenses in the
manner as required by law.

AND WHEREAS, on the basis of the reports of the District Election Officer, Raipur District, Chhattisgarh
and the Chief Electoral Officer, Chhattisgarh, a show Cause Notice, dated 10th February, 2020 was issued by
Election Commission of India under Sub Rule (5) of Rule 89 of the Conduct of Election Rules, 1961 to Sh. Puran Lal
Baghel for non-submission of Election expenses;

AND WHEREAS, as per Sub Rule (6) of Rule 89 of the Conduct of Election Rules, 1961, through the above
said Show Cause Notice, dated 10th February, 2020, Sh. Puran Lal Baghel, was directed to submit his representation
in writing in the Commission explaining the reason for non-submission of accounts and also to lodge his accounts of
election expenses/rectify the defects in his accounts and submit the same the District Election Officer concerned
within 20 days from the date of receipt of the notice;

AND WHEREAS, the said notice was received by Sh. Puran Lal Baghel, on 20th February, 2020 Acknowl-
edgment receipt obtained from the candidate have been submitted to the Commission by District Election Officer,

Raipur vide his letter No. 7364/fa./f1.9./2020 dated 27th February, 2020.

AND WHEREAS, in the supplementary report submitted by District Election Officer, Raipur vide his letter
No. 847/ sHih 184/Mal./f.49./2022 dated 09th March, 2022, has stated that Sh. Puran Lal Baghel, has not
submitted any representation or his account of election expenses till date. Further, he has furnished neither any
reason nor explanation for the said failure even after receipt of the due notice to the Election Commission of India as
well;

AND WHEREAS, the Commission satisfied that Sh. Puran Lal Baghel, has failed to lodge an account of
election expenses and has no good reason or justification for the failure;

AND WHEREAS, Section 10A of the Representation of the people Act, 1951 Stipulates that :—
“If the Election Commission is satisfied that a person:

(a) Has failed to lodge an account of election expenses within the time and in the manner required by
law or under this Act, and

(b) Has no good reason or justification for the failure,

Election Commission shall by order published in the Official Gazette, declare him to be disquali-
fied and any such person shall be disqualified for a period of three years from date of the under;
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NOW THEREFORE, in pursuance of Section 10A of the Representation of the People Act, 1917, the
Election Commission of India hereby declares Sh. Puran Lal Baghel, Gram-Raita, P.O.-Manohara, Pin-493116,
Chhattisgarh and an Independent contesting candidate for General Election to Legislative Assembly of Chhattisgarh,
2018 from 47-Dharsiwa Assembly Constituency of the state of Chhattisgarh to be disqualified for being chosen as
and for being a member of either House of Parliament or the Legislative Parliamentary or Legislative Council of a
State or Union Territory for a period of three years from the date of this order.

By order,

Sd/-
(NARENDRA N. BUTOLIA)
Senior Principal Secretary,
Election Commission of India.

I AT o QYT 3 rfergermg

HIGH COURT OF CHHATTISGARH, BILASPUR

Bilaspur, the 6th May 2022

No. 875/Confdl./2022/11-2-90/2001 (Part-IV).—(A)  Shri Sudhir Kumar, Member of Higher Judicial
Service and presently posted as Registrar (Vigilance), High Court of Chhattisgarh, Bilaspur is hereby, assigned
additional charge of the post of Registrar (I. & E.), in addition to his own duties, until further orders.

(B) Shri Balram Prasad Verma, Member of Higher Judicial Service and presently posted as Registrar (Selection
and Appointment) is hereby, assigned additional charge of the Mediation matters, in addition to his own duties, until
further orders.

© Shri Shakti Singh Rajput, Member of Higher Judicial Service and presently posted as Officer-on-Special
Duty-cum-Central Project Co-ordinator, E-Courts Mission Mode Project is hereby, appointed as Registrar
(Computerisation)-cum-Central Project Co-ordinator, E-Courts Mission Mode Project in the Establishment of the
High Court of Chhattisgarh from the date he assumes charge of his office.

Bilaspur, the 13th May 2022

No. 886/Confdl./2022/11-3-1/2022.—The following candidates as mentioned in Column No. (2), appointed
on probation as Civil Judge (Entry Level) in the Cadre of Chhattisgarh Lower Judicial Service by the State Govern-
ment, are posted in the capacity as mentioned against their names in Column No. (3) of the table below with a
direction to join their place of posting on or before 30-05-2022 :—

TABLE
S1. No. Name Posted As
€)) (2) 3)
1. Smt. Kewara Rajput W/o Shri Nitin Thakur I Civil Judge Class-II, Durg
2. Ku. Shubhangi Jain D/o Shri Swatantra Kumar Jain IV Civil Judge Class-II, Durg

3. Shri Nilesh Kumar Baghel S/o Shri Angaj Prajapati VII Civil Judge Class-II, Durg
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Bilaspur, the 13th May 2022

No. 895/Confdl./2022/11-2-1/2022.—The incumbent Judicial Officer of the Court, as specified in Column
No. (2) of the table below, are, hereby, given additional charge of the Court as mentioned in Column No. (3), in
addition to their own duties until further orders :—

TABLE
S. No. Name of the Court Additional Charge
(1) (2) (3)
1. Additional District & Sessions Judge, Jashpur Additional District & Sessions Judge
(ET.C.), Jashpur.
2. V Additional District & Sessions Judge, Raigarh Labour Judge, Labour Court, Raigarh
3. IT Additional District & Sessions Judge, Janjgir Labour Judge, Labour Court, Janjgir
4. I Additional district & Sessions Judge, Manendra- Labour Judge, Labour Court, Manendra-
garh. garh.

By order of the High Court,
ARVIND KUMAR VERMA, Registrar General.




