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AWARD

CHAPTER 1
INTRODUCTORY

1. By a Notification bearing No. S.0. 704, dated New Delhi, the 21st March 1960,
ghe Central Government, in exercise of the powers conferred by section 7B of the
dustrial Disputes Act, 1947, constituted a National Industrial Tribunal with
eadquarters at Bombay, and appointed me as the Presiding Officer ot the Tribunal,

2. By an order bearing No. $.0. 2384, dated the 22nd September 1960, the Central
Governinent being of opinign that an industrial dispute existed or was apprehended
between the bwanking companies specified in Schedule I to the sald order and their
workmen, in respect of the matters specified in Schedule II thereto, and that the
dispute involved a question of national Importance and also was of such a nature
that Indusirial establishrdents situated in more than one State were likely to be
Interested in, or affected by, such dispute, and being further of opinion that the
dispute should be adjudicated by a Natlonal Tribunal, in exercise of the powers
conferred by sub-section (1A) of sectlon 10 of the Industrin]l Disputes Act, 1947,
has referred the sald dispute to this National Tribunal for adjudication. Schedule
1 to that order specifies the names of 73 banks. Schedule II to the sald crder
specifies the following matters; —

“Bonus—principles and conditions under which payable, qualification for
elgihility and method of computation, after making provision for all
matters for which provision is necessary by or under any of the Acts
applicable to the banks or which are usually provided for by banks.”

A copy of the zafd order will be found in Appendix A.

3. Requisite notices were served upon all the banking companies and their
workmen, requiring the workmen fo flle their statements of clalm on or before the
18th October 1960 and the banking companies to flle their written statements to
the statementis of claim on or before the 7th November 1960 and fixing the hearing
of the reference on the 14th November 1960,

4. On 17th October 1960, the All Indla Bank Employees Association filed an
application for extention of time for flling its statement of claim by at least one
month fron 18th October 1860. On 24th October 1660, the time for filing the
statement of claim was extended to the first week of November 1960 and there-
atter further extended to 22nd November 1960,

5. In the month of December 1860, the All India Bank Employees Associatiot
flled a preliminary statement of claim hearing date 8th December 1960, disputing
the validity of the provisions containing in the newly added sectlon 34A of the
Banking Companies Act, 19490 which had come Into force from the 26th of August
1960 which provided as follows:—

“(1) Notwithstanding anything contained in section 11 of the Industrial
Disputes Act, 1947, or any other law for the time being In force, no
banking company shall, in any proceedings under the sald Act or in any
appeal or other proceedinf arlsing therefrom or connected therewith, be
compelled by any authorily before which such proceeding i{s pending to
produce, or give inspection of, any of its bocks of account or other
document or furnish or disclose any statement or information, when the
banking company clalms that such document, statement or information
is of a confidential nature and that the production or inspection of such
document or the furnishing or disclosure of such statement or informa-
tlon would involve digclosure of information relating to—

(n) any reserves not shown as such In its published halance sheet, or

(b) any particulars not shown therein in respect of provisions made for
bad and doubtful debts and other asual or necessary provisions.

(2) If, in any such proceeding in relation {0 any banking company other
than the Reserve Bank of Indla, any question arises as to whether any
amount out of the reserves or provisions referred to in sub-section (1)
should be taken into account by the authority before which such pro-
ceeding iz pending, the authority may, if it so thinks ft, refer the
question to the Reserve Bank and the Reserve Bank shall, after taking
into account prineiples of sound banking and all relevant circumstances
concerning the banking company, furnish to the authority a certificate
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stating that the authority shall not take into account any gmount as such
reserves of the banking company or may lake them into account only
to the extent of the amount specified by It in the certificate, and the
certificate of the Reserve Bank on such question shall be final and
shall not be called in question in any such proceeding.”

By the pre]iminary statement of claim, the sald Assoclation plended that unless
and unti] the issue of disclosure of secret reserves was decided no honus forr_nula
could be worked out and it was difficult to place hefore the Tribunal any principles
for determination of bonus in respect of banking companies. It was (urther
pleaded that the amendment made as atoresald virtually defeated the clalm of any
bonus to employees and debarred them from the advantage of judicial determina-
tlon of the claim. The Association submitted that the con_stitutional validity of
the said amendment should be determined as & preliminary issue. It pleaded that
section 34A was ultra vires the Constitutlon of India, being in derogatlon of the
fundamental rights set out In Part 1II of the Constitution of India, and in partin_:ulgr.
Article 14 of the Constitution of India. The Agsociation craved leave tn put in its
statement of claim on the merits of the reference after the prelimlnary issues were
decided by the Tribunal.

6. The All India Bank Employees Federatlon flled a statement of claim, dated
8th December 1860, submitting that the reference was vague, that it was difficult
to lay down any precise formula without looking at the aclual protlts of each bank
for the years in question, that the reference savoured of discrimination between
banks and banks and their respective employees inasmuch as the State Bank of
India and its Subsidiaries were not included in Lhe reference and under the amend-
ment made in the Banking Companies Act, 1949, privilege had been given to banks
to withhold important, relevant and material information required for the purposes
of Jaying down the principles of honus, that the profits shown in the balance-sheets
and profit and loss aceounts of banks did not sHow the true and complete plcture
of the working results of banks, that numerous deductions were made before the

rofits were shown in the balance-sheets and profit and loss accounts and that the
ull and complete picture relating to the profits of bapks, Including the secret
reserves provided for in each year should first be disclosed, By this statement
of claim, the All India Bank Employees Federation has also made its submissions
on the merits of the matter referred to the Tribunal,

7. The All India Bank of Baroda Employees’ Federation flled a preliminary
statement of clalm, dated 3rd Decemhber 1960, submitting that the order of referenca
was Invalid and bad in law, that the matter referred to the Tribunal for adjudi-
cation was “only a matter appearing to be connectad with or relevant to the main
dispute relating to the fAixation of the quantum of Bonus to be paid to the employees
in respect of the years 1957 to 1959”, that the order referring only connected ar
relevani matters without referring the main matter or dispute for adjudication
was incomplete and therefore, bad in law, and that the Tribunal had no jurisdiction
1o decide the reference. A plex to a similar eflect has been taken by ‘the Indian
Overseas Bank Employees® Union by ifs preliminary statement of clalm, dated
3rd December 1860,

8. The Punjab National Bank Stafl Associatlon, ‘Eastern Circle, Calcutta, filed
a statement of claim. bearing date 13th October 1980, making its submisslons on
the merits of the matter referred to the Tribunal

9. When these statements of claim were flled, there was pending before me an
earlier reference, being Reference No. 1 of 1860. That reference related to varlous
matters in dispute befween the aforesald 73 banking companies and 11 other
ban_kin_g companies and corporations and thelr workmen in connection with cate-
gorisaticn of hanks and areas, scales of pay, dearness allowsnce, house rent and
other allov:{ances, provident tund, pension and gratulty and several other matiers,
In that 1eference also, a question had arisen re arding the constitutional validity
of the gruresaid newly added section 34A of the Banking Companijes Act, 1949. 1In
that reference, the question was argued at considerable length. 71 passed an arder
In connection therewith on 31st October 1060, holding that the provisions of the
aforesald section were validly enacted and were not violative of any fundamental
right as alleged. The said order af)pears as Appendix D to my award dated the
7th June 1062 in Reference No. of 1960, published in the Gazette of India
Extraordinary, Part II, section 3(ii), dated June 30, 1982 at page 1487, at page 1799
The matler was carrled to the Supreme Court, The Suvreme Court delivered its
Judgr_nent in connection with the aforesaid matter In Civil Avpeal No. 154 of 1961
and in Writ Petition Nos. 70, 80 and 82 of 1961 (Al India Bank Employevs Asso-
clation and others vs, National Industrial Tribunal and others) on 28th August 1961,
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upholding the constifutional validity of this newly enacted section 34A of the
Banking Companies Act, 1949, ‘L'he said decision js reported in (i961) II LLJ.
at page 385. The aforesaid declsions were sufficient for the purpose ol disposing
ot the prehminary point relating to the validity of section 34A of the Buanking
Compames Act, 1944, ralsed as aforesald by lhe All India Bank Kmployees
Asgsoclation in 1its statement of claim, dated 8th December 1960,

10. The All Indla Bank Employees Assoclation thereafter filed a further
statemenl of claim on 5th November 1961 ralsing numerous turther prelh:mnary
objeclions and also pleading on the merits of the mailer referred to the Tribunal.
On 2¢th December 1961, the Vadodra Rajya Bank Nokar Sangh filed a stutement
of claim adopting the statement of claim filed by the All India Bank Employees
Federation on 8th December 1960. On the same day, the Indian Overseas Bank
Employees’ Unlon filed a statement of claim, adopting the statement of claim filed
by the All India Bank Employees Federatlon on 8th December 1960,

11. On 8th June 1961, the Indian Banks Associalion on behalf of its 27 member
banks fled a wrltten statement in reply to the preliminary statement of clalm
filed by the All India Bank Employees Assoclation, dated 8th December 1960, and
10 the statement of claim of the All India Bank Employees Federation, dated 8th
December 1960. On 31lst May 1981 the Bombay Exchange Banks Association on
behalf of its 10 member banks flled a written statement in rcply to the preliminary
statlement of claim flled by the All India Bank Kmployees Associalion, duted 8th
Deccmber 1960 and the statement of claim filed by ithe AU India Bank Employees
Federation, dated 8th December 1960. On 1lth August 1961 1he Northern India
Banks Association on behalf of its 6 member banks filed two written stalements,
one in reply to the preliminary statement of c-lalm {iled by the All India Bank
Employees Assoclation, dated 8th December 1960 and the other in reply to the
statement of claim flled by the All India Bank Employees Federation, daled 8th
December 1860. The Bank of Baroda Limited filled its written statement dated
23rd August 1961 in reply to the statement of claim dated 3rd December 1960 filed
by the All India Bank of Baroda En.ployees’ Federation. The Miraj State Bank
Ltd., fled & written statemeni, dated 12th September 1961, in reply to the prelimi-
nary statement of claim filed by the All India Bank Employees Association, dated
8th Decemnber 1960 and the statement of claim flled by the Aill India Bank
Employees Federatlon, dated 8th December 1960. The Indlan Banks Association
has flled a further written statement, dated 15th December 1961, in reply 1o the
further statement of claim filed by the All India Bank Employees Association,
dated 5th November 1961. The Bombay Exchange Banks Assoclation has also flled
a further written statement, dated 1lth December 1961 in reply to the aforesaid
further statement of claim of the All India Bank Employees Association. The
Miraj State Bank Ltd., has illed a further written statement, dated 20th December
1961 in reply to the further statement of clalm filled by the All India Bank
Employees Association, dated 5th November 1961, The Bharatha Lakshmi Bank,
by its communication, dated 9th November 1960, has made its submissions in
connectlon with the matter referred tp the Tribunal.

12, The hearing of this reference commenced on 2¢th December 1981 and was
concluded on 8th January 1962, Thereafter the time of this Tribunal was mainly
taken up in connection with the preparation of the award of this Tribunal in
Reterence No. 1 of 1960 which was signed on 7th June 1962.

CHAPTER II

PARTIES TO THE DISPUPTE

13. By the order of reference certain disputes relating to bonus belween 73
banking companies and their workmen have been referred for adjudication to this
Tribunal. aterial changes have taken place affectlng some of the aforesaid
banks and thelr workmen which necessitate my not making an award concerning
them and their workmen.

1. Stoppage of banking business, .

14. (1) Safe Bank Ltd.—~This bank is listed as bank No. 60 in schedule I to the
order of reference. On 22nd June 1961, the Safe Bank Ltd., Intimated to this
Tribunal that on 31st January 1961, the Reserve Bank of India had sent a notlca
dn writing to the bank informing the bank that licence to carry on banking business
pould nct be granted to it under the proviso to sectlon 22(2) of the Banking
Companies Act, 1949, and that as per orders of the Reserve Bank it had stopped
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panking business with effect from 6th February 1961. As the aforesaid bank has
ceased to be a banking company within the meaning of section 2(bb) of the Indue-
trial Disputes Act, 1947, no award is made in connection with the dispute between
the sald bank and its workmen.

15. (2) Thomcos Bank Ltd—This bank is listed as bank No. 64 in schedule I to
the order of reference. Some of the assets and liabilities of this bank have becn
trensferred to the Bank of Madura ILid., under an agreement of transfer, dated
12th September 1960, entcred into between the Thomeos Bank Ltd.,_and the Bank
of Madura Ltd. Under the terms of The sald agreement it is provided that after
the transfer of the assets and liahilities therein mentioned, the Thomcos Bank Ltd.,
would not carry on banking business except i0 the extent necessary for tihe
replisation of its residuary and other assets and to convert the same into cash. By
clause 13 of the sald apreement it is provided that the Bank of Madura Ltd., would
hbsorb in its service all the then members of the staff of the Thonros Bank I1.4d.,
on the samec¢ emoluments then obtaining in the Thomeos Bank Ltd.,, and thal in
case of any member of the staff was not willing to join lhe service of the Bank of
Madura Ltd., the Thomcos Bank Ltd., would pay to such perscn compensation, if
any, legally due to him on the termination ot his service. In vicw of the fact that
for all practical purposes the Thomcos Bank Ltd., has ceased to do banking business
and to be a banking company and the services of a large number of its employees
have been taken over by the Bank of Madura Limited, no award is made In con-

nection with the dispute betwecen the Thomeos Bank Ltd., and its employees In this
reference,

II. Amalgamation under section 456 of the Banking Companies Act, 1949.

16. (3) Jodhpur Commercial Bank Limited.—This bark is listed as hank WNo, 37
In schedule I to the order of reference. This bank was under moratorium for a
pericd of three months with effect from 6th July 1961. On 16th October 1961 1ihis

bank has been amalgamated with the Central Bank of India Limited. Bombay
(herelnafter referred to as a ‘transferee bank’),

17. (4) The New Citizen Bank of India Limited.~This bank 15 lsted as bank
No. 51 in schedule I to the order of reference. This bank was under moratorlum
from 15th November 1860 to 28th April 1961, The bank has heen smalgamated
with the Bank of Baroda Limited (hereinafter referred to as a ‘transferee bank’)
with effect from 20th April 1961.

18. (5) The Travancore Forward Bank Limited.—'This bank iz listed az bank
No. 65 in schedule I to the order of reference, 'This bank was under moratorium
from 18th December 1960 to 14th May 1961. Thiz bank has been amalgamated
with the State Bank of Travancore, Trivandrum (herelnafter rteferred to as a
“ransferee bank’) with effect from 15th May 1961.

19. (6§) The Bank of Nagpur Limited.—This bank is listed as bank No. 9 in
schedule T to the order of reference. This bank was under moratorlum from 27ih
November 1960 to 26th March 1861, This bank has been amalgamated with the
Bank of Mzharashtra Limited (hereinafter referred to as a ‘transferee bank’) with
effect from 27th March 1861,

20. (7) The Indo-Commercial Bank Limited—This bank is listed as bank No. 34
in schedule I to the order of reference. Thig bank was under moratorium from
25th Octower 1960 to 24th March 1961. This bank has been amalgamated with the

Punjab Natinnal Bank Limited, New Delhi (hereinafter referred to as a ‘transferee
bank’) with effect from 25th March 1981.

21. (8) The Rayalaseema Bank Limited.—This bank s lsted as bank No, 59 In
schedule I to the order of reference. It was under moratorium from 14th May
1981 to 31e¢t August 1961. This bank has been amalgamated with the Indian Bank

Limited, Madras (herelnafter referred to as a ‘transferee bank’) with effect from
1st September 1961,

22. The aforesald sfx banks have been amalgamaied with other banks. Under
the schemes of amalgamation, the workmen employed by the aforesald six banks,
would continue In service and would he deemed to have been appointed by the
transferee banks at the same remuneration and on the game terms and conditions
of service as were applicable to such employees Immediately prior to the date of
the respective orders of moratorium. There i{s a further provision to the effect that
the transferee banks would pay or grant, not later than the explry of the period
of 3 years from the dates on which the schemes of amalgamation were respectively
sanctioned by the Central Government to such employees the same remuneration



and the same terms and conditlons of service as were applicable to the employees
ol the respective transteree banks of corresponding rank or status subject to certain

quallfications

23. In view of the aforesald provisions, no award is made in connectlon with
the cispules between the atoresmid six banks which have been amalgamated and
the employees of such banks.

I1I. Merger,

24, (9) Lloyds Bank Limited.—This bank is listed as bank No. 40 in schedule I
10 the order of reference. Since lst January 1061 the business of this bank in
India haz been transterred to the National and Grindlays Bank Limited and the
services of all the employees employed by this bank In India have been taken
over by the National and Grindlays Bank Limited. No award ig made in connec-
tion wi{th the dispute belween the Lloyds Bank Limlited and its employees.

IV, Transfer of service.

25. (10) The Trivandrum Permanent Bank Limited.—This bank 13 listed as bank
No. 66 in schedulc I to the order of reference. As a result of an ngreement arrived
at between the Trivandrum Permanent Bank Limited and the Canara Bank Limited,
selective assets and labilitles of the former bank have been tiken over by the
latter bank. The All Kerala Bank Employees Unjon representing the workmen
of the Trivandrum Permanent Bank Limited raised btfore the Conciliation Officer
(Central), Ernakulam, a diwspute regarding the absorption of the workmen of the
gald bank in the Canara Bank Limited. A .settlement was arrived at in the course
of the conciliation proceedings on 16th May 1961 whereunder It was agreed that
all the employees of the Trivandrum Permanent Bank Limited other than those
who were over 60 years of age on the date of the taking over of the assets and
Tlabilitles ot the Trivandrum Permanent Bank Limited by the Canara Bank Limited,
should continue in service and be deemed to have been appointed by the Canara
Bank Limited at the same remuneration and on the same conditions of service as
were applicable to such employees Immediately before the date of taking over.
Under the terms of the said settlement it was agreed that the Canara Bank Limited
would, on the expiry of a period not later than 3 years from the date of the taking
over, pay or grant to the employees of the Trivandrum Permanent Bank Limited
appointed in the Canara Bank Limited the same remuneration end the same terms
and conditions of service as were applicable to the employees of the corresponding
frank and status of the Canara Bank Limited, subject to the qualifications and
experience of the sald employees of the Trivand:um Permanent Bank Limited
being the same as or equivalent to those of the =sald employees of the Canara
Bank Limited. A joint application was made by the Canara Bank Limited, the
Trivandrum Permanent Bank Limited and the All Kcrala Employees’ Union on
behalt of the workmen of the Trivandrum Permanent Bank Limited in Reference
No. 1 of 1960 that an award should be made by this Tribunal In terms of the
settlement arrived at in the course of the concillation proceedings on 16th May
1981 as aforesald. On 7th August 1961, I have made an award in Reference No. 1
of 1960 in lerms of the settlement arrived at as aforesaid. In view of the fact
that the services of most of the employees of Trivandrum Permanent Bank "Ltd.
have been taken over hy the Canara Bank Ltd., no award is made in copnection
with the dispute between the Trivandrumy Permanent Bank Limited and its

workmen in this reference,

V. Other grounds.

26. (11% Salem Bank Limited, Salem.—This bank is listed as bank No. 81 in
schedule T to the order of reference. A settlement was arrived at between the
workmen employed by the Salem Bank Limited and the Salem Bank Limited, in
connection with all the disputes covered by Reference No. 1 of 1960 and also in
connection with this reference. An application was made before me on 3rd
December 1960 in Reference No. 1 of 1960, signed on behalf of the bank and by
two representatives of the emplovees of the bank, In which It was stated that all
the emplovees of the bank, without a single exception, and the bank had entered
into the aforesaid settlement and had signed the same. They prayed for an award
in terms of the settlement, A copy of the sald settlement signed as aforesaid was
produced before me in the said reference. After due notice to all the parties, I
recorded 1he sald settlement arrived at between the Salem Bank Limiled and its
workmen in Reference No. 1 of 1960 and made an award in terms therept, to the
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exienl that it related to the sald Reference No. 1 of 1960, on 18th January 1961.
The said award is published in the Gazette of Indla, Part I, section 3(il), dated
the 4th February 1961 at page 357. One of the terms of the said statement, which
concerns the preseni reference, relaling to bonus provides as under;—‘“Left to the
discretion of the bank to continue the giving of additional rcmuneration provided
the profits admit.” In view of the aforesaid seltlement arrived at between the
Salem Bank Limited and its workmen, which has heen recorded in Reference No. 1
of 1940, I do not consgider it proper to make any award in the present reference
in connection with the Salem Bank Limited and its workmen. he award made
by me in this reference will not apply to the sald bank and its workmen.

27. The present award will only apply to the banks referred to in the order
of reference other than the aforesaid eleven banks and to the workmen of the
banks olher than those of the aforesaid eleven banks,

CuaptER III

BACKGROUND

28. During the period of the first world war, bonuses were being paid to workmen
in various indusiries. In July 1923, the Bombay Millowners’' Assoclation declared
that the textile industry was suffering a set-back and was considering the question
of stopping the practice of annual bonuses to the workers. In the month of January
1924, there was a general strike of workers employed in the textile industry. On
22nd February 1924, the Government of Bombay appointed a Committee known as
the Bonus Dispute Committee under the chalrmanship of the Hon'ble Sir Norman
Macleod, the then Chief Justice of the High Court of Bombay, to enyulre Into the

uestion of the textile workers’ claim for bonus. The terms of reference of this

ommittee inter aliz were to consider the nature and basis of the bonus which had
been granted to the employees in the cotton textile mills of Bombay since 1819
and to declare whether the employees had established any enforceable claim, cus-
tomary, legal or equitable. The Committee expressed the opinion that the workers
had no legal right to claim bonus. The Committee came to the conclusion that the
mill workers had not established any enforceable claim, customary, legal or equit-
able, to the payment annualiy of a bonus which could be upheld in a Court of Law.
The Commlitee, however, observed that it was a question of bargaining between
ithe workers and the employers in which consideration might well be given to
principles of equity and that it was not a question of detérmining what was the
contract between the parties. The question of bonus assumed great Importance
nfter the outbreak of the second world war. Shri Justice Chagla, as he then was,
In his award in connection with the dispute between the General Motors Workers'
Union vs. General Motors (India) Limited, Bombay, reported in Bombay Govern-
ment Gazette, Part I—May 28, 1942, page 1899, observes as follows:—

It is true that it cannot be enforced in a Court of I.aw because it is nut n
possible by the contribution that both capital and labour make In any
particular industry, and I think it i3 also conceded that labour has a
riE{liV, t'o share In increased profits that are made in any particular
perioa.”

Some of the ndjudicators characterised bonus as a gift, a sort of bakshis or
our-boire. A reference in thi; connection may be made to the decislon in Poona
lectric Supply Co. Ltd. vs. Its Employees, published in Bombay Labour Gazette,

February 1945 at page 361. In the year 1945, the Industrial Court of Bombay, in

a dispute between the Textlle Labour Assoclation, Ahmedabad, and the Ahmedabad

Mil}o]\i.’ners’ Assoclation, held that bonus was in the nature of a reward and ohserved

as follows:— -

“A reward is anything given or paid in return for anything done as kindness,
service, etc. It includes additlonal gratuitous payment for work alreadzr
done, over and above a payment according to agreement. * * *
Such additional payment is not a pure gift because a gift may have no
relatlon to any work done or to be done by the donee, but it is a reward
Inasmuch as it is asked for as an extra payment for work actually done.
It is true that it cannot be enforced in a Court of Law because it is not a
legal right. But it does not follow that it cannot become a subject matter
of an industrial dispute between the employers and the workers. If the
latter demand such payment asz a reward in the form of a bonus.”

(Bombay Labour Gazette, 1945-46 p. 124).
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29. The Indusirial Court, Bombay, In the year 1947 in the cagse of Mfillowners'
Association, Bombay vs. Employees in the Cotton Textile Mills in Bombay, reported
in 1946-47 Industrial Court Reporter, page 386, at pages 390 and 391 observed as
follows:—

“The justification for such demands as ‘Industrial matter’ arises especially
when wages fall ghort of the living wage standard and the industry makes
huge profits part of which are due to the contribution which the workers
make in Increasing production. The demand for a bonus is therefore an
industrial claim when either or both these conditions are satisfled.
* % * Tt |3 to be remembered that ‘adequate wages and dearness
allowance’, if any, for Increased cost of living are a tirst charge on the
industry, but the workers may reasonably ask for a honus when there
are enhanced profits, when dividends are paid out after providing for
taxation and depreciation—especially when thelr wages are below the
lividg wage standard.”

30. In the award made by the Industrial Court, Bombaf, in Millowners' Associa-
tion, Bombay and otherg vs. Their Employees, reported in Industrial Court Reporter
(Supp.), 1949, at page 168, relating to bonus In the cotton textile industry in Bombay
for the year 1948, it has heen stated by the said Court in connection with the
demand of bonus at pages 173 and 174 as under:—

“Such a demand derlves its strength, where the Uving wage standard has
not been reached, from a feeling of deficlency in the means to attain the
necessary standard of living. Therefore bonus In such elrcumstances no
doubt serves as a temporary satisfaction, wholly or In part, of his need.
Theoratically, adequate wages and dearness allowance should be the first
charge on an indusfry. * * * Labour as well as the working capital
employed in the Industry both contribute to the proflt made and both
are, therefore, entitled to clalm a legitimate return out of the profit; and
such legitimate return, so far as labour is concerned, must be based on
the living wage standard. It is, however, to be remembered that a claim
to bonus might be admissible even if the living wage standard were com-
Pletely attained. It may, therefore, be stated that so long as the lving
wage standard has not been attalned, the bonus partakes primarily of the
character of the satisfaction, often partial and temporary, of the defl-
clency in 1he legitimate income of the average worker in an industry, and
that once such Income has been attalned it would also partake the
character of proflt-sharing. Owing to this dual character of bonus it
would be a mistake to regard a demand for bonus as a demand for profit-
sharing pure and simple, Even If it be held, as the Committee on Profit
Sharing have held, that profit sharing on a fifty-fifty basls would be
equltable, it would be proper, in our opinion, when the lving wage
standard has not been reached, for labour to demand even a greater
share after the gross profits have been reduced by depreclation, reasonable
reserves and dividend and suitable provision for taxation.”

31. There was a dispute in connection with bonus payable to workers employed
in the textlle industry in Bombay for the year 1949. The Industrial Court at Bomba
gave its award in connection with that dispute. An appeal was flled from the deci-
sion of the Industria}l Court before the Labour Appellate Tribunal of India by The
Millowners' Assoclation, Bombay. The respondents In that appeal were The Rash-
triya Mill Mazdoor Sangh, Bombay and another. The declslon of the Labour
Appellate Tribunal given in that case has become well-known as the decislon laying
down the Full Bench Bonus Formula. All the five members of the Labour Appellate
Tribunal sat on the bench. The decislon given by the Labour Appellate Tribunal
1s reported in (1950) II LIJ. at page 1247. In paragraph 18 of the decislon at page
1253, the Labour Appellate Tribunal has observed as follows: —

“Both parties have suggested that it is desirable that definite princlples should
be farmulated for the purpose of determining the questions relatlng to
bonus. Without doubt principles are necessary In order to serve as

uide for future yearg, as that is llkely to lead to a uniform practice and
0 promote harmonlous relations between Capital and Labour and ensure
Industrial pence. things which are very desirable and which would tend

to increase production, which the welfare of the nation urgently
requires. ... .. e

In paragraph 20, it hac stated as under:—

“Now, bonus iz cash payment made to employees in additlon to wages. It
cannot any longer be regarded as an ex-gratia Fayment. for 11 has been
recognised that a clalm for bonus, If resisted, gives rise to an industrial
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dispute, which has tc be settled by a duly constituted Industrial Court
or Tribunal.

! from wages, in that It does not rest on ' contract, but still

i dxingsgenis for bgonus are made, because legally due, but which the
artles do not contemplate to continue mdeﬂnitel;i;' ﬁper Lord
irkenhead in Sutton vs, Attorney General (1923) 39 T.L.R. 294].

the goal of Uving wages has been attalned bonus, like profit sharing,
Whefw?ould rgepresent more as the cash incentive to greater efficlency and pro-
duction, We cannot, therefore, accept the broad contention that a claim
to bonus is not admissible where wages have (as_in the case befcre us)
been standardised at a figure lower than what is said {o be the lving wage,
Where the industry has capacity to pay, and has béen so stabihseg that
its capacity to pay may be counted upon continuously, payment of ‘living
wage' I desirable; but where the Indusgtry has not that capacity or its
capacity varies or 1z expected to vary from year to year, 50 that the
ingustry cannot afford to pay ‘living wages’, bonus must be looked upon
as the temporary satisfaction. wholly or in part, of the needs of the
employee............ ",

In paragraph 21 and in subsequent paragraphs, the Labour Appellate Tribunal
has observed as under:—

“21. We will now consider what should be the general principles governing
bonus. As both capltal and labour contribute to the earnings of the
industrial concern, ii is fair that labour should derlve some bhenefit, if
there 1s 2 surplus after meeting prior or necessary charges.”

“22, The gross profits are arrived at after payment of wages and dearness
allowances to the employees, and other items of expenditure which are
not necessary for our present purposes to enumerate in detajl. Ag invest-
ment necessarily implies the legitimate expectation of the Investor to
gecure recurring returns on the money invested by him in the industrigl
underiaking, i1 is essentlal that the plant and machinery should ba kept
-centinuously In good working order for the purpose of ensuring that
return, and such maintenance of plant and machinery would also be to
the advantage of labour, for the better the machinery the larger the
earnings, and the better the chance of securing a good bonus. The first
charge on the gross profits should, therefore, be the amount of money
that would be necessary for rehabilitation, replacement and modernisa-
tion of the machinery., As depreciatio? allowed by the income-tax autho-
ritles is only p percentage of the written down value, the fund set apart
yearly for degreciation and designated under that head would not be
sufficient for these purposes. An extra amount would have to be annually
set apart under the heading of “reserves” to make up that deficit.”

In dealing with the gquestion of return on the reserves employed as working
capital, the Labour Appellate Tribunal has observed as follows—

“The reserves which are carried over from year to year in law belong to the
company, and In our view the company 1s entitled to some return for the
money employed as working capltal.” The company is entitled to deal
with this return as it chooses, and nelther the shareholders individuall,
nor the employees can as of right claim any direct beneflt accruing out 0¥
the employed capltal; therefore this amount has to be credited to the
company. There cannot be any doubt that the employment of the reserves
as working capital obviates the borrowing of muney pro tanto from out-
glde sources for the same purpose, and may be at higher rates of Interest.
The payment of higher interest would necessarily reduce the gross profits;

to that extent the_employment of reserves as working capital would be
beneficial to the employees.”

“The pald-up capital, however, runs a double rigk, viz., (1) normal trade
risks, and (2) risk incidental to trade cycles; whereas in the case of the
reserves employed as working capital which is more llquid than fixed
capital the Incldence of risk to which it is subject 1s rather small, Sa

the falr return on reserves employed as working capital must necesgarily
be much lower than the fair return on paid-up capital ......,.. ",

“The claim of the emﬁloyees for bonus would only arise if there should be a
residue after making provision for (a) prlor charges. and (b) a fair

retqgnl on palc,l-up capital and on reserves employed as working
capital........ ”,
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In dealing with the question of distribution of surplug and the amount cf bonus
payable thereout, the Labour Appellate Tribunal in paragraph 37 has ohserved as

follows:—

“... ....The answer to this issue i3 not easy, for we have to consider In this
context ihe needs of the employees, the claims of the share-holders, and
the requirements of the Industry. The subject is not readily responsive
to any rigid principle or precise formula, and so far we have been unable
tc discover a genieral formula. This does not, however, mean that the
answer to this issue is in any way fortulfous; nor are we in any doubt
as to the conslderations which must prevall in declding what the amount
of bonus should be. Essentially the questlion of bonus must depend upon
the relative prosperity of the concern during the year under review, and
that prosperity is probably best reflected in the amount of the residuary
surplus; the needs of labour at existing wages is also a consideration of
importance; but we should make it plaln that these are not necessarily
the only conslderations, for instance, no scheme of allocation of bonus
could be complele if the amount out of which a bonus is to be paid is
unrejated to employees’ efforts: and even when we have mentloned all
these considerations we must not be deemed to have exhausted the sub-
ject. Our approach to this problem ig motivated by ithe requirement that
we should ensure and achieve Industrial peace which s eszential for the
development and expansion of Industry. This can be achieved by having
a contented labour force on the one hand, and on the other hand an
investing public who would be attracted to the industry by a steady and

rogressive return on capital which the industry may be able to offer.
t goes withoul saying that If the residuary surplus is appreclably larger
in any particular year it should be possible for the company to give a
more liberal bonus to the employees.”

The Labour Appellate Tribunal did not accede to the view that In the malter of
payment of bonus a unit in an industry In a particular region should be ordered
to pay bonus on the ground that some other units in the industry are able to pay
bonus by reason of having surplus, It further directed a deletion of two of the
conditions imposed by the Industrial Court, wiz., that no bonus was to be paid to
employees who worked less than 32 days and that no bonus would be payable to
employees who had been dismissed for misconduct.

32. Before the constitution of the Labour Appellate Tribunal, disputes had arisen
in the banking industry in ccnnection with bonus. A dispute regarding bonus for
the first time came up before the Industrial Court at Bombay consisting of Sir
Harsidhbhai vs. Divatia in the year 1946 in Reference No. 6 of 19468 and Reference
No. 10 of 1947, between certain banking companies and their employees. A demand
was made by the employees that after allowing six per cent, dividend to the share-
holders, fitty per cent. of the remaining net profit should be divided among the
employees. It was furtber claimed that under no clreumstances should the yearly
bonus be less than two months' salary which should be calculated on the basis of
each employea's respective gnlary plus dearness allowance for the last month of the
preceding accounting year of the bank. Shri Shantila] H. Shah., who appeared for
the employeas In that case contended before the Industrial Court that the profits of
a bank were earned due to the joint endeavour of capital and labour and therefore,
bonus must be a first charge on the profits, He suggested that a bank need not pay
any bonus If it paid to Its shareholders a dividend of less than four per cent., but
that if the dividend was from four to six per cent. n bonus of one month’s salary
should be granted, that if it was from six to ten per cent.. then two months’ bonus
should be granted and that If It was over ten per cent., then three months' bonus
should be granted. This auggestion was opposed by the banks on the ground that
1t would amount to partielpation in the profits of the company and that under see-
tion 277THH of the Indian Companies Act, 1913 the bonus in the form of such
partlclpation in the profits was not legally allowed. The Industrial Court did not
accede to the demand of the employees for laying down a general prineiple concern-
ing all bonuses In future and the reference was confined to bonus for the past
accounting vear of the banks concerned which in most cases. was the calendar year
1948. The decision Is reported in 1946-47 Tndustrial Court Reporter, page 335.

33. On 13th June 1949 the Government of Tndia in the Ministry of Labour. in
exercise of the powers conferred by section 7 of the Industrial Disputes Act. 1947,
constituted an Industrial Tribunal (hereinafter for brevity’s sake referred to as the
Sen Tribunal) conslsting of Shri K. C, Sen. Presldent. Tndustrial Court. Bombay
and a retired Judge of the High Court of Judicature at Bombay. as Chairman and
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two other members who were slso retired Judges of High Courts, and referred cer-
tain cisputes between 205 banking companies and their workmen for adjudication
by the said Tribunal. Among the disputes so referred was the dispute relating to
“bonus, including the qualfications for eligibility and methoa o1 paymem.” In
interpreting the said term of reterence, the Sen Tribunai observed that the kind
of dispules regarding bonus that had been referred to it were dispules of a general
naturc, as distinct from disputes relating to guantum of bonus for particuiar years
in respect of particular banks, In dealing with the question of bonus, the Sen
Tribunal referred to the provisions of section 10(1)(b) (ii) of the Banking Companies
Act, 1949, as it then stood, which provided as underi—

"No banking company * * * % ghall employ any person * * *
whose remuneration or part of whose remunerantion takes the form of
commisgion or of a share in the profits of the company.”

The Sen Tribunal thereafter observed that it did not propose tc lay down any
formula making bonus @ share in the profits. It observed thal “a company has
sometimes to declare a particular dividend owing to consideratlons not strictly
related to the profits alone; for instance, a sudden declaration that no dividend can
be paid may have serious consequences on the credit of such a delicate organisation
as a bank; or for certain reasons the shareholderg’ hopes might have been pitched
high (e.g., by a return of excess profit tax or some other windfall) which it may
not be expedient to disappoint: or It may be necessary to set aside a substantial
part of large profits made in the year, In the form of a reserve, for particular
purposes.” It quoted the following passage from “Modern Banklng” (Edition 1841)
by Mr. R. 8. Sayers:—

“the central bank musi, therefore, always demonstrate that it Is not Incur-
ring losses, even If it has Incurred losses. Accordingly it must never
pasg a dividend, and there is a strong case agalnst ever reducing the
dividend. If proper performance of its functions leads {o Its incurring
losses, either it must cover them out of secret reserves or it must be
helped by the Government.”

The Sen Tribunal thereafter proceeded to state that it would not be proper to
hold that dividend was nccessarily a function (to use a mathematical term) of a
bank’s profits, although ordinarily the rule must be the greater the profits the
greater the dividend. It was of opinlon that if it linked bonus to the amount of
dividend. that would not necessarlly amount to giving an employee remuneration
which took the form of a share In the profits of the company. It considered that
linking of dividends and bonus did not appear to be {llegitimate. It further
observed that in the case of banks, the major part of the working funds were
provided not by the paid-up capital but by the deposita, It further staled that in
the cuse of banks only a small part of %heir establishment was concerned with
matters of policy and intelligent use of the banks’ resources which were primarily
responsible for their profits. It directed that bonus should be pald to the employees
on the following scale:

Upto 4 per cent. dividend--Nil.

For every increase of } per cent. in thé dividend over 4 per cent.—1/68 month's
pay.

The scale was to apply to employees who had worked throughout the vear,
authorised holidays and leave on full pay counting as days of work for this pur-
pose, In the case of others, the amount indicated akove was to be multiplied by
the following co-efficient: total number of days on which the employee has worked
plus authorised holidays and leave on full pay divided by total number of working
days in the year.

34. The award of the Sen Tribunal was given on 31st July 1950 before the
decision of the Full Bench of the Labour Appellate Tribunal was given, Some of
the banks which were parties to the said dispute being dissatisfied with the award,
applied to the Supreme Court for special leave to appeal against the said award.

e sald leave was granted by the Supreme Court. Pending the hearing of the
appeal. the Supreme Court stayed the operation of the award with regard inter
alin 1o the directions contained thereln regarding bonus. On 9th April 1951, the
Supreme Court declared 'the Sen Award as belng vold and Inoperative for technical
reasons relating to the constitution of that Tribunal. The Supreme Court did not
deal dwith any question relating {o the merits nf any matter dealt with in the
award,

35. By a notification dated 3th January 1952. in exercise of the powers conferred
by sectlon 7 of the Industrial Disputes Act. 1947, the Central Government consti-
tuted an Industrlal Trlbunal consisting of Shri S. Panchapagesa Sastry, a retired
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Judge of the High Court of Judicature at Madras, as chairman and Shri M. L.
Tanpnan and Shri V. L. D'Souza, as members, The said Tribunal is hereinafter
referred to as the Sastry Tribunal. On the same day, in exercise of the powers
conferrerl by section 10 of the sald Act, the Central Government referred to the
Sastry Tribunal for adjudication disputes concerning 129 banks and their workmen,
Among the disputes so referred was one relating to “bonus—including the quali-
fications for eligibllity and method of payment”. The Sastry Tribunal, in dealing
with the term of reference relating to bonus, observed that the only question for
conslderation was “whether what may be called a bonus scheme for the future
years can and should be devised and whether it should be made to apply retros-
pectively even to all banks and for all years”. On behalf of the banks it was
contended before the Sastry Tribunal that a demand for a bonus scheme in relation
to banking companies could not be an industrial dispute which could be referred
for adjudication. The Sastry Tribunal negatived that coptention. The Sastry
Tribunal in the course of 1its award has observed that it was well-settled in
industrial law that the payment of bonus was not a mere ex-gratiea payment at
the sole discretion of the employer but that a clalm for bonus might lead to an
industrial dispute to be decided by an award of a competent tribunal binding on
the employers. The Sastry Tribunal hag further observed that where the award
laid down a general formula for a whole Industry or separate units thereof
reseribing how much should be awarded by way of bonus from the profits of
Euture years, 1t was incorporating an enforceable term in the contract of employ-
ment between the workmen and the bank. It observed that the general rule would
really be adding a new term to the contract of service. The amount of bonus
which was glven was really a part of the remuneration for the services done
because 1t was then admittedv that bonus was being glven to cover in part at least
the gap between what a living wage should be and what the actua]l wage was in
a particular case. It took the view that such a rule or a formula Imposed by an
award might offend agalnst the terms of the Banking Companies Act, 1949 and it
would not be open to the tribunal to lay down a scheme in those terms.

36. Dealing with the suggested formula of linking bonus to dividend, the Saszt
Tribunal stated that it was opposed by a large majority of the workmen thoug
i few supported it, but only as a last resort, the objection on behalf of the workmen
being that not infrequently dividends were not declared even though enough
profite had been earned to justify payment of dividend as well as bonus to work-
men. The Sastry Tribunal thereafter proceeds to observe as follows:—

“Moreover there are inherent defects in adopting such a formula some of
which are the absence of a celling (which perhaps may be rectified),
the difficulty of dividends bein sometimes declared tax-free and
sometimes subject to tax, the difficulty resulting from different rates of
dividends for different kinds of shares, the istue of bonus shares, the
payment pf cash bonus instead of fixed dividends.”

The Sastriy Tribunal also referred fo a declslon glven by the Labour Appellate
Tribunal In the case of Trichinopoly Mills Ltd. and National Cotton Mllg
Workers’ Union, reported in (1952) 2 LILJ. page 608, where the Tribunal had
stated that it was not in favour of Unking bonus to dividend paid to the share-
holdcra, ‘“since the employer may appropriate a large portion of the profits to
reserves and dividend equalisation fund so as substantielly fo reduce the amount
available for payment of dividend to shareholders”. The Sastry Tribunal was
againgt making payment of bonus dependent upon the dividends paid to
shareholders.

37. In dealing with the demand for payment of bonus at the rate of 2, 3 and 4
months' basic pay according as the working capital of the bank was helow Rs. 15
croreg, between Rs. 15 and Rs. 40 crores and over Hs. 40 crores respectively, the
Sastry Tribunal observed that it was difficult to support the formula on principle.

38. The Sastry Tribunal in paragraph 353 of Its award, has observed that bonus
as wes then lald down, should come only from proflts of any particular year,
that it could not be made a part of the fixed costs of establisﬁment irrespective
of profits being earned or not, that it could not become part of the salary or an
integral part of the fixed wage structure, that bonus wad really contingent on
profits belng earned and that it must, therefore, primarily bear some relation to
asceriained profits of any partleular year. It further observed that to lay down
a rule upon the bagis of nssumed profits which the units of Industry were expected
to make In the normal course could not therefore be right end that there could
not be a genéralization with reference to the rate of proAtz which the varlour
component units of the industry could be assumed to earn in the normal course.
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. 1139. In dealilng with the Full Bench formula, the Sastry Tribunal observed as
OolLIOWS . —

“It 1s not however poseible to adopt it for the banking Industry which differs
from it (the textile industry) in many respects. In the textlle industry,
bonus is awarded on the profits of {he industry as a whole excluding
units which have sustalned losses. Here 1t 15 admitted that bonus can
only be with reference to each individual bank and not on the whole
Industry as zuch. Even apart from that banking requires special
safeguards for the creation of reserveg for varlous purposes and for the
maintenance of confldence ig the Investing public.”

The Chalrman of the Tribumal took the view that section 10 of the Banking
Companies Act, 1049, ag it then stood, did not prohibit a term of employment
relating to bonus Yelng imposed by courts and tribunals over and sbove whatl the
parties stipulate as part of the contract between them. In the view of the
Tribunal, the matter was not however free from doubt. The Sastry Tribunal did
not give ary binding award in connectlon with the dispute relating to bonus, but
merely commended a scheme which it had formulated for the earnegt consideration
of both the parties before it, »iz. the banking companies and their workmen, It
also recommended to the Government that the alleged legal difficulty by reason
of seclion 10 of the Banking Campanies Act. 1949, may he removed by suitable
legislation, making it clear that the payment of bonus to stafl dld not fall within
the scope of section 10 of the Banking Companies Act, 1949.

40. The scheme recommended by the Sastry Tribunal was as follows: —

. bonus should come only out of what may “e termed as “available
surplus” of the profits atter providing for certain prior charges which
should be recognised as paramount claims. Prlor charges to be so
recognised are—

(1) The amount that should be set statutorily apart for reserves under
Section 17 of the Banking Companies Act, 1949.

(2) Reasonable amounts that should be set apart by way of additlonal
reserves and In mccordance with sound banking principles for meet-
ing such contingencles, as depreciation of securlties, reserves for bad
and doubtful debts, appropriations iowards gratuity or pension fund
and some amounts to carry over tor next year, efc.

(3) Reasonable dividends on pald-up capital and return on reserve
funds.

{4) Amount required for taxes (Tax on what is to be paid as bonus ig
to be added back in reconstructing the balance sheet).

If any of these items have been provided elther wholly or partly before
net profits are ascertained these {fems should not Se deducted once
agaln., 'The balance remalning after providing for the aforesald amounts
will constitute “avallable surplus” in which both capital and labour
should share. These are the general principles to be kept in view."”

“As regards a reasonable return for capital we think 6 per cent. should be
allowed on pald-up capital as well as on reserves. In the case of the
textile industry the full bench declsion provides for a smaller refurn
on reserves. We think in fhe case of the banking industry no distinction
should be made for the purposes of return between pald-up capital and
Tegerveg, ¥ % * %7

“Lastly, the provislon for reserves other than statutory reserves and
tuxation need not, in our opinlon, exceed 30 per cent. of the net profits.
It is In our oplnion a safe estimate gsufficlent to safeguard the bank's
interests. We think that it is desirable to lay down a definlte percentage
of the avallable surplus to be pald &s bonus. We have considered the
question whether the said percentage should vary accordlng to the size
and resources of the bank. In the case of the workmen of small banks
the need for covering the gap between lving wage and the salary that
is fixed 1s greater than in the case qf workmen of the blgger banks. This
consideration requlres a higher percentage In the case of the gmaller
banks. The smaller banks, however, unlike many of the bigger banks
have to contribute for a long time from their profits towards bullding
up statutory reserves as In thelr case reserves have not yet reached the
pald-up capital. In the light of these conslderations we think that fift.
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per cent. of the “available surplus” in the case of banks belonging to
‘A’ and ‘B’ groups and sixty per cent. of the “available surplus” In the
case of banks belon%ing to 'C' and ‘D’ groups may well be lald down as
the fund available for bonus distribution. .......... v,

41, Dealing with the question whether claims both of workmen and officers for
bonus should rank par! passu, or whether the workmen should have elther a prior
clalm or a claim to a higher amount than officers, the Sastry Tribunal observed
that in the case of workmen bonus was really intended to cover partly at lemst
the gap between the living wage and the actual wage, and In the case of officers,
it was more an incentive for greater efficiency. It, however, ohserved that profits
depended to a large extent upon the exercise of the intelligence and capacity and
brain power of the officer staff and concluded as under: —

“In the matter of bonus, therefore, we do not think a difference can be made
between them as each group has a special argument in itz favour except
perhaps as regards the fixing of a celling limit for bonus.”

42, There was an appeal filed from the decision given by the Sastry Tribunal
before the Labour Appellate Tribunal. The Labour Apfellate Tribunal gave its
decision on 28th April 1954. It took a different view of the scope of the terms of
reference relating to bonus. It also took the view that section 10 was no bar to
a claim for bonus made by the employees and stated In paragraph 330 of its
decision as follows:—

‘. the claims to bonus made for the relevant years have not yet been
adjudicated upon, and that the ferms of the Reference have not been
exgumsted. The ad hoc tribunal to which this Reference was made is
no longer in existence and some other ‘ribunal will have to decide what
bonus if any {s payable by the banks to its employees for the relevant
years,”

Ag regards the guiding principles for the ascertalnment of bonus set out by the
Sastry Tribunal, the Labour Appellate Tribunal observed that the same could hardly
be called a scheme, It stafed that the Full Bench formula contained principles
which were applicable to all industries and businessas subject to such modifications
as- might be necessitated by special differences and that those essential principles
“;ere cl):: general application and should be applled mutatis mutandis to the case
of banks.

43. Therc were sgeven a{)peals filled before the Supreme Court agalnst the
decision of the Labour Appellate Tribunal after obtalning speclal leave to appeal
therefrom. The appeals were consolidated. Questions which arose in those appeals
were the following:—

“(1) What {s the scog’é of item 5 of schedule II of the notification dated
January 5, 1052, the item being expressed in the following words—"“Bonus,
including the qualifications for eligibflity and method of psyment”;

(2) does s. 10 of the Banking Companiles Act, 1949 (prior fo its amendment
by Act 95 of 1956) prohibit the grant of bonus to Bank employees;

(3) whether an Industrial tribunal is entitled in law to compel Banks to
disclose “secret reserves” and ‘‘other necegsary provisions” made by
them, for the purpose of adjudication;

(4) whether the Full Bench formula laid down by the Labour Appellate
Tribunal in Mill Owners' Association, Bombay vs. Rashtriya Mill Mazdoor
Sangh, Bombay for the paymenf of bonus to employees in the textlle
industry is applicable to Banks.” !

The judgment of the Supreme Court in connection with those appeals is reported
In (1860) 1 S.C.R. page 200 (The Central Bank of India ve Their Workmen and
the partics in connected appeals). The Supreme Court took the view that item
5 uof Schedule IT related to the dispute of a general nature regarding bonus which
did not include a demand for bonus for partlcu.ar years In respect of particular
banks and held that the TL.abour Avpnelate Tribunal was wrong in itg conclusion
that the reference had not been worked out and that Indfvidusl clalms for bonus
in respect of particular banks must be determined by another tribunal on the basig
of the reference made in the year 1952. )

44. In dealing with the provisions contalned In section 10 ¢f the Banking
Companics Act, 1949, prior to its amendment in the year 1956 and the words *no
banking company shall employ **% ** ** gny person whose remuneration or part
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of whose 1emuneration takes the form of ** ** i* g ghare in the profits of the
company”, the Supreme Court observed that the express provisions of section 10
must override any other law for the time being in force so far as banking com-
panies were concerned and that the word “remuneration” had been used in the
widest sense and in that sense it undoubtedly included bonus. Dealing with the
words “takes the form of a share in the profits of the company” the Supreme Court
has at page 225 observed as under:—

o

.. The conception of indusirial bonus (that is, profit bonus claimed
hy employees and granted amicably, thiough conciliation or as a result
of an industrial award) has had a chequered development. In some of
the earlier Bombay decislons of Industrial Adjudicators, it was held that
ithe grant of bonus was entirely a matter of grace and not of right; some
decisions characterised bonus ag a gift, a sort of hakshis or pour-boire
(see D, G. Damle’s Labour Adjudications in Indla, p. 408). By 1948,
however, the conception had ciystallised, and it was judicially recog-
nmised that the clair, of profit bonus rould nol any longer be regarded
as an ex gratia payment. In Millowners’ Associanlion, Bombay wvs.
Rashtriva Mill Mazdoor Sangh, Bombay the Full Bench of the Labour
Appellate Tribunal evolved the formula for determining the quantum
0! bonus, and the general principles governing the claim of bonus were
also laid down. These are: (1) as both capital and lubour contribute fo
the earnings of the industrial concern. it Is fmir ihat labour should
derive some benefit. if there is a surplus after meeling prior or necessary
charges; (2) the clalm of bonus would only arise if there should be a
resldue after making provision for (a) prior charges and ib) a fair
return on paild-up capital and on reserves employed as working capital;
and (3) bonus is a temporary satlsfactlon, wholly or in part, of the
needs of the employee where the capacity of the industry varies or is
expected to vary from year to year, so tKat the industry cannot afford
to pay ‘lUving wages’. The Labour Appellate Tribunal recognised that
where the goal of living wages had been attalned, bonus like profit
sharing In the technlcal, narrow sense would represent more the cash
incentive to greater efficlency and wroduction. The corception of the
living wage Itself iz a growing conception, and the goal has bcen reached
in very few industries, if any, in this country. The genera! principles
laid down by the aforesald Fuil Bench declsion of the Labour A?‘pellate
Tribunal were generally approved by this Court in Muir Mills Co. Ltd. s,
Suti Mills Mazdoor Unlon, Kanpur, and have been fully considered
again and approved in Civil Appeals Nos, 469 and 460 of 1957 (Assoclated
Cements) in which judgment was delivered on May 5, 1959.

We have to consider the expression ‘takes the form of a share In
the profits of the company’ In the context of the meaning of the word
‘bonus’ as explained above, It is necegsary to state that we are not
considering here the question of production bonus or Puja bonus, which
may not necessarlly come out of profits and these stand on a different
fuoting There can be now no doubt. howcever. that profit bonus, in the
industrial sense in which we now understand it, s a share in the profits
of the company; it is labour’s share of the contribution which
it has made In the earning of the profits. The two grounds
on which it has been contended that %“onus is not a share
in the profits are (1) that it is not a filxed or certain per-
centage of the available surplus of protits and (2) it partakes of the
nature of a contingent, supplementary wage. These two grounds weighed
censiderably with the majority of members of the Labour Appellate
Tribunal who expressed the view that s. 10 of the Banking Act did

.not stand In the way of granting honus to ktank employees, because

bonus according to them was not a share In the proflts of the company.
We do not think that either of those two grounds is valid. The first
ground arises out of a confusion bhetwesn the expression ‘lakes the form
of a share in profits’ and the expression ‘profit sharing' used in a rarrow,
technical sense, It is undoubtedly true that the honus forrmula does not
Jay down any flxed percentage which should go {o labour ocut of the
avallable surplus. The share of labour will depend on a pumber of
circumstances: but once the amount which should go to labour has been
determined, it is casy enourh to calculate what vroportion it bears to
ithe whole amount of avallable surplus of nrofits. There is thus no
difficulty in identifying bonus as a share In the proflits cf the company.
Tt 1s -true that the International Tongress on Profit-sharing held in Paris
in 1889 adopted the definition of ‘profit-sharing’ in the technical, narrow
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senge. That definitlon said that profit-sharing was “an agreement
(formal or informal) freely entered Into by which the employees recelve
a share, flred in advance, of the proAts" (see Encyclgpaedia of the
Soclal Sciences, Seligman and Johnson. Vol, XII, p. 487). But that is
not the sense in which bonus has been undérstond in our Industrial law,
and It is worthy of note that s 10 of {he Banking Act does not use the
technical expression ‘profit-sharing’ but the more general expression
‘takeg the form of a share In the profits, etc.’. We are unable to hold
that this general expresslon has a technical meaning in the sense that
the share in proflts must be fired in advnnce, es in technical profit-
sharing; such a meaning would, without sufficlent reason, exclude from
its purview schemes under which the workers are granfed regularly a
share in the net proflts of industry, but in which the share to be distri-
buted among the workers is not fixed in advance bul is decided from
time to time on ad hoc basls by an independent authority such as an
industrial court or tribunal.

The second ground also appears to us to be equally untenable, Bonus
in the industrial sense as understood in our country does ccme oul of
the available surplus of profits, and when paid, it fills the gap, wholly
or in part, hetween the living wage aad the actual wage. It is an
addition to the wage In that sense, whather it be ealled contingent and
supplementary. None the less, it Is lubour’s share In the profits, and
as it is a remuneration which takes the form of a share In profits, it
comes within the mischic? of s. 10 of the Banking Act.”

The Supreme Court did not decide the remaining two questions.

45. Section 10 of the Banking Companies Act was amended by the Bankin
Com.panies (Amendment) Act. 95 of 1956. By ihe nmendment, to sub-clause (ii
of section 10(1)(b), a proviso 1s added in the terms following:—

“Provided that nothing contained in this sub-clause shall apply to the payment
by a banking company of (a) any bonns in pursuance of a settlement
or award arrived at or made under any law relating to industrial
disputes or In accordance with any scheme framed by such bankingn
company or in accordance with the usual practice prevailing In banking
business * * ="

As a result of this amendment, the former bar impesed by sectlon 10 to the
payment of bonus is removed.

46, The formula evolved by the Full Bench of the Labour Appellate Tribunal
in Millowners’ Association, Bombay wvs. Rashirlya Mill Mazdoor Sangh, (1950)
2 LLJ. page 1247, has been subsequently applied in many indusgtries. It came up
for detniled examination before the Supreme Court in the case of The Associated
Cement Companies Ltd., Dwarka Cement Works, Dwarka vs. Tts Workmen and
another, reporfed in (1959) Supreme Court Reports, page 925. In that case, the
employers had pald bonus to workmen equal to three months’ wages, The work-
men employed by one of the appellants had demanded bonus equivalent to seven
months bacle wages with dearness allowance whilst those of another appellant
had demanded six months basic wages with dearness allowance, The appellants
in that case had contended that after making deductions for the prior charges
from the gross profits In accordance with the formula evolved by the Full Bench
of the Lahour Appellate Tribunal, there was no available surplug left and conse-
quently, the workmen could not claim any bonus. The workmen contended that
the formula {tself required revision as the employcrs were becoming Increasingly
more rehabilitation conscious and their appetite for the provision for rehabilitation
was fast growing with the result that in most cases, after allowing for rehabilitation,
there was no surplus left for the payment of bonus and the main object of the
formula was thus frustrated. The Supreme Court, after referring to the genesis
g;lr;i the terms of the formula evolved by the Full Bench, has observed at page

3 as under:—

RN This formula i based on consideratlons of social justice and 1s
intended to satisfy the legitimate claims of both capital and labour in
respect of the proflts made by the industry in a psarticular year. It
takes the particular year as a unit and makes all its nottonal calculations

on the basis of the gross profits usually taken from the profit and loss
accounts; .......... ",



L L DIA X LACRDINARY 19%9

In dealing with the question of revislon of the formula, the Supreme Court has
expressed itself at page 951 in terms following:—

“It may be conceded lhat there Is some force In some of the arguments urged
in support of the plea that the formula should be revised and its priori-
ties should be readjusted and redeflne-l; but, on the other hand, we
cannot ignore the fact that on the whole the formula has worked
satlsfactorily In a large number of industries all over the country.
Except for a few cases, particularly in Bombay, where some of the
tribunals have taken the view that, In its rigid form, the formula haa
become uanworkable from the point of view of labour, in a majority of
caseg indusirial disputes arising between employers and their workmen
In regard to bonus have been settled by tribunals on the basis of this
formula; and it would not be unreasonable or inaccurate to say that by
and large labour's claim for bonus has been fairly and satisfactorily
dealt with. The main source of contest In the working of the formula
centres round the Industry’s clalm for rchabilitation; gut, as we shall
presently point out, if thig clalm is carefully scrutinised and examined
in the light of evidence which the employer has to produce in support
of his claim, even the settlement of this item would, as it {s intended
to, Invest the tribunal with sufficlent discretion to make the working
of the formula elastic enough to meet its two-fold object of doing justice
both to industry and labour.” i

The Supreme Court has thereafter observed that labour’s claim for bonus should
be decided by tribunals on the basls of the formula wilhout atfempting to revise
it. It has further observed as under:—

“whilst we are not prepsred to accede to the argument that the formula should
be revised, we wish to emphazise that the formula is elastlc enough to
meet reasonably the clalms of the Industry and labour for falrplay and
justice. In Its broad features it recognises the claims of ‘he Industry and
tabulates them under different items as prior charges, and then provides
for ihe distribution of available surplus between the iabour, the industry
end the shareholders, The items specifled in the fqrmula have to be
worked out notionally on theoretical grounds; In determining the con-
tent of each one of the items it js therefore essential to scrutinise and
weigh carefully all the relevant and material facts, If the content of each
itein 1s determined objectively in the light of all relevant and material
facts, the iribunals would generally find it possible to make reasonable
adjustments between the rival clalms and provide for a falr distribution
of the available surplus. In this sense it iz necessary to treat the formula
as elnstic and not rigid In working out detailed calculations under it.”

The Supreme Court has in thut caso fully dealt with each one of the provisions of
the Full Bench formula.

47. In the case of the Standard Vacuum Reflning Co. of India »s. Its Workmen
and Another, reported in (1961) 3 S.C.R., page 536, the Supreme Court, after observ-
ing that the concept of a living wage was not a static concept and that it was expand-
ing and the number of its cenetituents and their respective contents were bound to
expand and widen with the development and growth of national economy, has
stated at page 661 that it wished to make it clear that its deciglon in that case
should not be taken to mean that as soon as a Hving wage standard was reached,
no claim for bonus could be made by workmen and that the sald question may
have to be considered on itz merits if and when it arose. In dealing with the
clalm that there may be a ceiling In the matter of awarding bonus so that excessive
claims for bonus would be discouraged, the Supreme Court has observed that in its
opinion, it would be inadvisable and inexpedlent to put such a celllng. It has turther
observed at page 562 as followsi—

Y This Court has consistently refused to lay down any rlgid rule or
formula which would govern the distribution of the aveallable surplus
between the three clslmants. The declsion of this question must inevit-
ably depend on a proper assegsment of all the relevant facts. If wages
are small and the proflts are high then the workmen would be entitled
to have a high rate «f bonus. Indeed, if an employer makes consistently
high profite and the wages contlnue to be low it may justify the increase
in the wage structure itself: in other words, the award of bonus would
have some relation to the wages paid to the employees. It iz also irue
that unreasonebly high or extravagant clalms for bonus cannot be enter-
talned just because the available surplus would justify such a claim. As
has been observed by the Labour Appellate Tribunal in Burmah-Shell



1940, THE GAZETTE OF INDIA EXTRAORDINARY [Pamr i

Oil Storage and Distributing Co. of India Ltd, Bombay vs. Their Work-
men (1953), 2 LLJ. 248, care must be taken to see tha{ the bonus whk]:(h
is given Is not so excessive as to create fresh problems in the vicinity
that upset emoluments all-round or that it creates industrial discontent
or the possible emergence of a privileged clags, The impact of the award
of bonus in an Industrial dispute on comparable employments or on other
employments in the reglon cannot be altogether ignored, though its effect
should not be over-estimated either.”

48, The guestion regarding the powerg of the Industrial Tribunals in connection
with awarding bonus came up for consideration before the Supreme Court in the
case of The New Maneck Chowk Spinning and Weaving Co. Ltd, Ahmedabad end
others vs. The Textile Labour Associalion, Ahmedabad, reporied in (1961) 3 S.C.R.,
page 1. In that case. the Texfile Labour Assoclation at Ahmedabad bad entered
into a five-year pact with the Ahmedabad Millowners’ Association representing the
member mills, in regard to payment of bonug to employees of the mills for the years
1953 to 1957. The Textile Labour Association demanded bonus for the year 1958
on the basis of the pact, but the millowners claimed that the pact was contrary to the
Tuil Bench formula which had been approved by the Supreme Court in the case of
the Associated Cement Companies Ltd. vs, Their Workmen, e Industrial Tribu-
nal to which the dispute was referred fook the view that the pact did not In any
way run counter io the law laid down bar the Supreme Court and that extension
of the agreement for one year more would help in promoting peace in the industry
in Ahmedabad. In that cnse the Supreme Court has observed that there was no
doubt that 1 was open to an industrial court in an appropriate case to impose new
oblgations on the partles before it or modify contracts in the interest of industrial
peace or glve awards which may have the effect of extending existing agreement
or making a new one, but that did not mean that it could do anythlng and every-
thing when dealing with an industrial dispute, that this power was conditioned hy
the subject-matter with which it was dealing snd also by the existing industrial law
and it would not be oipen to it while dealing with a particular matter before it to
overlook the industrial aw relating to that matter as lald down hy the leglalature
or lt)y the Supreme Court. In connection with the decision under appeal it ohserved
as follows:— ’

L by extending the Agreement the tribunal made it possible for payment
of a minimum bonus even when there was either Ingufficient available
surplus to pay tonus or no available gurplus at all or even actual loss;
the tribunal was thus deflnitely golng against the Industrial law relating
to bonus'as lald down by this Court. It had in our opinion no power
to do so.”

In dealing with the industry-cum-reglon approach to the problem of bonus, 1%
stated that in its cpinion there was no scope for an approach of that kind in the
case of bonus, the basic concept of which was that payment Jepended on surplus
of profits available according to some formula in the case of each industrial concern.
In dealing with the argument that tIme had come when the industrial ecourts would
have to face the problem of radically changing the Full Bench formula, the Supreme
Court once again relterated what it had stated in the cage of Asgociated Cement
Companies (1959) S.C.R., 925, in words followlng:—

“These matters can be properly and effectively decided by an Industrial court
if the.major representative industries in the country and their employees
are brought before it with a proper reference, or it can be tackled more
appropriately by a high-power commisslon appointed in that behalf.”

49. Tn the month of April 1959, the All India Bank Emi)loyee_s Assgociation, by 1ta
charter of demands, made a demand inter alta in connection with bonus. Demand
No. 24 pertaining to bonus was as under:—

“94 __ Bomws—All employees should be pald bonus at the following rates for
the years 1957 and 19568:—

(1) A Class Banks—An adequate bonus with a minimum of four months

pay.

(2) B Class Banks—An adequate bonus with a minimum of three months
pay. .

{3) C Clasg Banks—An adfequate bonus with a minimum of two months
pay. )

By the expression ‘A Class Banks' the Agsoclation meant banks whose working
funds amounted to Rs. 25 croles and more, all Exchange Banks angd all Subsidiaries
of the State Bank of Indla By the expression 'B Class Banks' the Assoclation meant
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banks whose working funds amounted to Rs. 7} crores and mora but were below
Rs. 25 crores. By the expression ‘C Class Banks' the Association mesnt bhanks
whose working funds were below Rs. 73 crores. Similar demands weré alsc made
by the varlpus constituent unils of the All India Bank Employees Agsociatlon. On
behalf of the All India Bank Fmployees Federation and the units aifiliated to it. a
demand was made that bonas to workmen In a bank should be llnked with the
dividend declared by the bank each year in the manner following:——

“upto 3 per cent. dividend of the bank concerned, one month’s salary including
all allowances and thereafter with every increase of 4 per cent. In the
dividend of the Eank concerned, ive days salary Inclusive of all allow-
ances should be paid. Every employees ghould be paid minimum one
bonus inclusive of all allowances every year.”

50, On 22nd September 1%60. the Government of India in the Minlstry of Labour
and Employment made thc present reference. On 6th December 1961 the Govern-
ment of India set up a Commission to study the question of bonus tc workers In
industrial employments and tg make suitable recommendations. The terms of
reference of the Commission are the following:—

“{1) To deflne the concept of bonus and to consider, In relatlon to industrial
employments, the question of payment of bonus based ¢n profitsa and
recommend principles for computation of such bonus and methods of
paymernt.

Nore:—The term ‘“‘Industria’ employments” will include employment in the
private sector ond in establishments in the publle sector not depart-
megtally run and which compete with establishments in the private
sector.

(2) To determine the extent to which the quantum ¢f bonus should be
influenced by the prevalling level of remuneration.

(1) (a) To determine what the prlor charges should be In different circum-
stances and hew they should be calculated.

(b) To determine conditlons under which bonus paymants should be made
unitwise, industrywise, and industry-cum-regionwize.

(4) To consider whether the bonus due to workers, beyond a specified amount.
ghould be paid in the form of Natlonal Saving Certificates or in any other
orm.

(5) To consider whether there should be lower limits irrespective of losses in
particular establishments, and upper limits for distribution In one yeax
and. If go, the manner of carrylng forward profits and Josses over a
prescribed periqd.

(6) To suggest an appropriate machinery and method of the seitlement of
bonus disputes.

(7) To make such other recommendations regarding matters concerning bonus
that might be placed before the Commission on an agreed basls by the
employers' (Including the public sector) and the workers’ representatives.”

CHarTER IV

PRELIMINARY OBJECTIONS

51. One of the preliminary objections raised in the Kleadings related to the
constitutional validity of the newly enacted section 34A of the Banking Com-
panies Act, 1949. It was contended that until the issue of disclosure of secret
reserves was decided, no bonus formula could be worked out and that it was
difficult for workers to place before the Tribunal any principles for determination
of bonus in respect of banking companies. In view of the decigion of the Supreme
Court in Civil Appeal No. 154 of 1961 and in Writ Petitions Nos. 70, 80 and 82 of
1961 (The All India Bank Employees Association and others on the one hand and
the National Indugtrial Tribunal and others on the other) dated 28th August 1981,
lx;epo;ted in (1961) II LL.J. page 385, the aforesaid objection was not pressed at the
earing.
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52. The All Indla Bank Employees Association has, by paragraph 62 of its
further statement of claim, dated 5th November 1961, raised the following further
prellminary objections :—

*(1)

(2)

(3

4

(5

(6)

)]

(8)

9

The question of bonus as referred to does not constitute an industrial
dispute. Industrial dispute has been deflned in section (2) (k) of the
Industrial Disputes Act, 1947 as follows :—“Industrial dispute means any
dispute or difference hetween employers and employers, or hetween
employers and workmen, or between workmen and workmen, which is
connected with the employment or non-employment or the terms of
employment or with the conditions of labour, of any person.”

The reference as worded does not consgtitute an industrial dispute in the
light of the above definition and the reference, thercfore, is bad in law
and liable to be rejected.

Neither the Association nor any other union of the bank employees nor
the banks have raised any dispute nor was any dispute apprehended as
regards the principles and conditions under which the bonus should be
payable, nor was any dispute ever raigsed about the qualification of
eligibility and method of computation. No dispute ever
existed nor wag ever debated about the quegtion as to
whether or not the banks should be allowed to make provision for all
matters for which provision is necessary by or under an% of the Acts
applicable to the banks or which are usually provided for by the banks.
The various questions included in the said item in the reference ovder
were never discussed by the hanks or by the bank employees at a con-
ference table nor any dispute or difference of opinion was voiced by
any of the parties to this gispute hefore the reference order was made.
That situation would only arise when discussions for settlement of the
quentum of bonus would teke place hetween the parties. It can never
arise incidenially and in isolation. The Government had, therefore, no
ground or basis to hold that any industrial dispute existed or was
:}‘1; gehe?dcd on the terms of reference now before this Honourable
unal,

Thr opposition of the bank employees to the introduetion of section 34-A
of the Banking Companies Act, 1949, can at the most be an opposition
to a statute but cannot constitute a difference between employers and
the employees, because an industrial dispute cannot arise out of the
provisions of statute but must arise out of an indusirial relation between
the employers and the employees.

The reference is bad for the reason that it is not open to the Govern-
ment to apprehend the arising of an industrial dispute without any
gesture or move made cither hy the employees or by the banks, It is
not open to the Government to imagine that an industrial dispute exists
or to apprehend that a dispute exists or may arise out of its own fancy.

The question of deciding the principles and conditlons under which the
bonus should be gayable or deciding the question of qualification for
eligibility and method of computation after making provisions for certain
matters cannot constitute an industrial dispute for reasons of vaguenesy
and uncertainty.

An industrial tribunal is permitted to make an award which may be
an interim or a final determination of an industrial dispute or on any
Kuestlon relating thereto but the Tribunal is not permitted under the

ct to decide a theory or a method relating to an industrial dispule
without the specific dispute having been referred to it.

The Central Government under section 10(1)(a) is empowered to refer
an industrial dispute or any matter appearing to be connected with,
or relevant to the dispute but this power can be exercized only when
the matter connected with the dispute or relevant thereto ie a matter
that can be enforced in material form against the parties under section
18(3) of the Act.

The reference is bad for the reason that an award on principles about
bonus, qualifleation for eligibility, conditions under which it would be
payable and method of itz computation are all theoretical matters and
without substance unless the main dispute about a specific quantum of
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(10}

(1D

(12)

(13)

(14)

(163

(16)

bonus for specific year is referred for adjudication., Mere principles or
theoretical notions that may have to be considered, discussed and
determined before a final relief could be given would, in itself, not
constitute an industrial dispute,

The dctermination of principles, eligibilig/, etc. cannot be enforced gnd
no relicf can be obtained from an award which proceeds to determine
guch theoretical principles ete. An award under the Act creates certain
rights and liabilitics contravention of which becomes penal. An award
on theory or merc principles cannot create such obligations. The refer-
ence is bad in law fpr this reason also.

An industrial digpute raised by employees seeks a material relief and
an award on an item referred to this Honourable Tribunal for adjudien-
tion cannot bring in any such material rellef and would not be amen-~
able to enforcement under seclion 33C of thce Act particularly when a
demand for bonus is a demand for cash payment or a monetary benef(lt.

Principles on which bonusg should be paid or conditlons on which it
should be paid are matters which cannot be decided in vacuum and
without reference to facts in each rase because principles and conditions
mav differ from cage to case and from situation to siluation and cannot
validily constitute an industrial dispute under the Act and the item under
the reference cannot constitute a valid indusgtrial dispute. The refer-
ence 15 bad far this reason also.

Statutory brovisions regulating the affairs of the banking comipanies
contained in any Act are binding not only on the banking companies and
their employees but also on this Honourable Tribunal and, therefore, no
industrial dispute can ever arise between the parties as regards those
provisions. On this point. therefore. an industrial dispute cannot exist
and cannot be apprehended.

The refcrence is bad on the ground that it denies equality before the
law or cqual protection of the laws and that it offends the provisions
of Article 14 of the Constitution. The reference order seeks to differen-
tiate and discriminate among banks inter se and also bank employees
inter se, The Association had served its charter of demands against all
the hanks and the exclusion of the public sector banks such as the
Reserve Bank of India, the State Bank of India and State Subsidiary
Banks from the scope of the present adjudication caters 1o a most
unwholesome and unwarranted discrimination as between banks which
compete with each other. Any award of this Honourable Tribunal
would thus ullimately result in differentiating and diseriminating
between banks and hanks and helween bank emlployees and bank
emplovecs. The award would be the starting point lor disputes between
the banks in the private sector and those in the public scctor., In fact
the very basic object of the Industrial Disputes Act to settle industrial
disputes and bring industrial peace would be frustrated by any direction
m this reference by this Honourable Tribunal, In Reference No. 1 of
1960 hefore this very Honourable Tribunal the State Bank of India and
State Subsidiary Banks have been included for common service condi-
tions. The cxclusion of these banks from this reference will lead to
anemalous position in that the banks now before this Honourable
Tribunal would, if thege preliminary objeciions are not upheld, have a
certain set of prineciples and conditions on which bonus should be pay-
able as well as other conditions that may be dirceted in regard to bonus
whilze the baunks not before this Honourable Tribunal would be {ree to
have a separate et of such principles and conditions cte.

The reference is bad in ihat the Central Government has malafide issued
this order ol reference muaking a colourable use of the powers conferred
upon it by sub-scction (1) (a) of section 10 of the Industrial Disputes
Act, 1947, in not referring the real or the substantial dispute, wviz., the
Associalion’s demand for a certain quantum of bonus for specific years
and merely referring for adjudication thc shadow of the substance of
the dispute, the principles, viz., the principles and conditions on which
bonug should he payable. The reference is bad in law because there is
malice in law contained in this order of reference.

By virtuc_of the pendency of the reference before this Honourable
Tribunal the workmen in the banking companies which are parties to
this reference are malafide prevenied from going on strike under section
23 of the Act. The Association submits that the prohibition under section



1944 THE GAZETTE OF INDIA EXTRAORDINARY [Paxes 1T

23 of the Act contlnues during the 1;;endency of proceedings before this
Honourable Tribunal and two months after the conclusion of such pro-
ceedings and even thereafter for a minimum period of 12 months. Such:
a prohibition of strike would prevent the bank employees raise an
agﬁatmn in pursuance of their original claims for bonus for specific years
in terms of any decision that this Honourable Tribunal may arrive at
on the merits of the reference. Thus any decision of this Tribunal on
the meri‘%s of the reference would militate against the Industrial Disputes
Act itgelf,

(17) This restriction on the fundamental right of workmen to go on strike for
the purpose of winning their economic demands—bonus, in this parti-
cular case—makes this reference bad in law and malaflde in the eyes of
law., The reference should therefore be rejected.”

The All India Bank Employees Association has stated in the same paragraph that
the Assoclation craves leave to raise further preliminary objections at the time of
hearing of the reference. In fact, no further preliminary objections were raised
at the {ime of the hearing of the reference,

53. The A}l India Bank Employees Federation and the Vadodra Rajya Bank
Nokar Sangh and the Indian Overseus Bank Employees’ Union have pleaded that
the reference was vaguc and that it was difficult to lav down a precise formula
without looking al the actual profits of each bank for the years in question, that
the reference savours of discrimination between banks and banks and between
banks and their respectlve emgloyees inasmuch as the State Bank of India and its
Subsidiaries were not included in the reference. The All Indis Bank of Baroda
Employees Federation and the Indian Overseas Bank Employees Union have sub-
mxirg)ed that the oraer of reference was invalid and bad in law, that the matter that
was referred to this Tribunal for adjudication was only a malter appearing to be
connected with or relevant to the main dispute relating to the fixatlon of quantum
of bonus to be paid to the employees in respect of the years 1057 to 1859, that the
order referring only connected or relevant matters without referring the main
matter or dispute for adjudication was incomplete and therefore bad in law and
that the Tribunal had no jurisdiction-to decide the reference.

54. The Indian Banks Association has denied the various contentions raised by
the All Indiag Bank Employees Association, It has submitted that in order to
evolve uniform methods and principles for payment of bonus in the banking
industry in view of the different and divergent claims made by the em loyees”
unions in respect of bonus and to preserve industrial peace, the Central (govern—
ment had bonu fide made the rcference under seclion 10(1A) of the Industrial
Disputes Act, 1947. It has pleaded that at all relevant times there was a dispute
or an apprchended dispute regarding the principles and conditions under which
bonus should be payable as also as regards the questions of eligibility for the
same and the ‘method of computation. It has further pleaded that as held by the
Supreme Court, there was no fundamental right of workmen to go on strike.

66, The Bombay Exchange Banks Association has pleaded that both the Govern-
ment, and at an earlier stage, the banks, had before them demands for bonus not
only made by the All India Bank Employees Association but also by the All India
Bank Employees Federation and other unions, “differing materially not only as
regards the principles and method of computation of the bonus demanded, but also
on eligibjlity”, that the differcnce in approach was obvious on a perusal of the
statements of claim filed before this Tribunal, that the Government, in the light
of such demands, had madc the present reference in the manner it had done so as
to set at rest not only the differences between the banks and their workmen on
the question of bonus, but also the differences between the various unions as to
the basis on which honus shouwld be paid, that it was incorrect to state that
neither the All India Bank Employecs Assocaiilon nor any other union of bank
employees had raised any dispute that did not involve consideration in the flrst
instance of the principles and conditions under which bonus should be payable by
banking companies and that similar was the position as regards qualifications and
eligibility. It has further pleaded that the reference made by the Central Govern-
ment was an administralive act, the correctness of which could not be canvassed
before an Industrial Tribunal or a court of law either on the ground that the
Government did not have any matcrial before it to come to the conclusion that
there was a dispute or that a dispute was apprehended, that even among the
workmen there was, and is, a difference as to the grinciplea, the method of com-
putation, the conditions under which bonus should be paid and eligibility for
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bonus, that the Tribunal in making an award In this reference will not be decid-
ing any theory, that the award will amount to a final determination of the
digpute as regards the principles, method of computation etc., in connection with
bonus payable to the workmen of banks, that what the Government had referred
was an industrial dispute and no question arises of the Government only referring
any matter appearing to be connected with or relevant to an industrial dispute,
that an award made on this reference will be binding on the parties and such an
award will certainly create rights and liabilities in the sense that if on an
application of the principles ete., contained in the award a claim for bonus arises,
the workmen will have a right to that bonus and banks would be liable to pay
the bonus, that reference to the provisions of scction 33C was totally irrelevant
and besides the point, that an award does not cease to be one merely because
there is no scope for an application under the said section, that the Tribunal will
not be adjudicating in vacuum or without reference to the facts, that there is no
violation of the provisions of Article 14 of the Constitution, that the reference
does not differentiate or diseriminate as &lleged or otherwise and that even
assuming without admitting that there was differentiation, such differentiation
was rational and was a result of a reasonable classification in that the
only inter State Bankg excluded were those in the public sector and the
Reserve Bank was nof a commercial bank at all. It has denied that any colourable
use of powers had been made or that the reference was in any way bad in law or
that there was malice in law contained in the order of reference or that the deci-
sion of the Tribunal would militate against the Industrial Disputes Act or any
other law or that there was any restriction on any fundamental right. It stated

that the Supreme Court had held that the workmen had no fundamental right to
go on strike,

66. The Indian Banks Association as well as the Bombay Exchange Banks Asso-
ciatipnn have denied that there Is any vaguencss in the reference or that there is
any discrimination as alleged by the All India Bank Employees Federation, The
Bombay Exchange Banks Association has further pleaded that it was not aware
of the reasons for excluding the State Bank of India and its subsidiaries from the

reff%rerace and has gsubmitted that the reference was required to be dealt with as
it stood.

567. The Northern India Banks Association, in reply to the statement of claim
filed by the All India Bank Employees Federation, has denled that the reference
was in any way vague. It has pleaded that there is no discrimination between
banks and banks and their respective employees and that in any event, the
same could not affect the validity of the reference. The Miraj State Bank has
gut in a reply taking practically the gsame stand as the one taken by the Indian

anks Association in connection with these preliminary objections.

58, The dispute in connection with bonus in the banking industry is fairly old.
The Sen Tribunal was constiluted as far back as June 1949 to adjudicate upon the
dispute which existed between 205 banking companics and their workmen relat-
ing to “bonus, including the qualiflcations for eligibility and method of pay-
ment.” The dispute remained unresolved as the award of the Sen Tribunal was
set aside by the Suprcme Court. The dispute regarding bonus was again referred
by the Government to the Sastry Tribunal in identical terms. The Sastry Tribunal
merely made certain recommecendations in connection therewith in view of the legal
difficulties experienced by the Tribunal. The Lahour Appellate Tribunal differed
from the Sastry Tribunal as regards the scope of this tcrm of reference. The
Labour Appellate Tribunal further held that scction 10 of the Banknig Com-
panics Act as it then stood wag no bar to the clalm for bonus made by the
employees, The Supreme Court, in appeal, held that section 10 of the Bankin
Companies Act, prior to its amendment in the year 1956, prohibited the grant o
industrial bonus to bank employecs inasmuch as such bonus was remuneration
which took the form of a share in the proflts of the banking company. 'The dis-
pute relating to bonus thus rcmained unresolved. In fact, till the amendment of
section 10 of the Banking Companies Act in the year 1956, there was a legal bar to
the raising of any industrial dispute in connection therewith. After the removal
of the bar, there was no settlement of any dispute relating to bonus. The demands
made on behalf of the workmen employed in banks by the All India Bank Em-
plovees Association and the All India Bank Employeca Federation and by unions
afiliated to them, show that thcre was conslderable divergence as regards the
claim for bonus and the principles on which it was based. In the charter of
demands of the All India Bank Emplovees Assoclation, a claim was made for
“adequate bonus” with a minimum of four months pay for A Class hanks, with a
minimum of three montns pay for B Class banks and with a minimum of two
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months pay for C Class banks for the years 1857 and 1958. The claim made by
the All India Bank Employees TFederation and the uniong afflliated to it was that
})olrlms should be linked with the dividend declared by a bank “every year” as
ollows: —

“Upto 3 per cent dividend of the Bank concerned, one month’s salary in-
cluding all allowances and thereafter with every increase of ¥ per cent
in the dividend of the Bank concerned, filve days salary inclusive of all
allowances should be paid. Every employee should be paid one
(months) bonus inclusive of all allowances every year.”

None of these demands was accepted by the banks. A reference has, therefore,
been made by the Central Government to this Tribunal in terms referred to
earlier. In view of this, it would be contrary to facts to say that ‘“neither the
Agsociation nor any other union of the bank cmployees nor the banks have raised
any dispute nor was any dispute apprehended as regards the principles and condi-
tions under which the bonus should be payable nor was any dispute ever ralged
about the qualification of eligibility and method of computation.” A dispute, in
fact, existed. The question of bonus was a live issue between the parties. The
same 1is algo evident from the statements of claimg made before me and the
written statements flled by banks. There existed and there does exist an in-
dustrial dispute in connection with bonus, and the Central Government was
entitled to refer the same for adjudication to this Tribunal. The contentions raised
jn thig connection are based on incorrect facts and are without any merit.

59. The next question which I will consider is whether there could he &
reference in connection with the general principles governing bonus without there
heing a reference in connection with the quantum of bonus to be awarded for a
particular year. A dispute concerning bonus may relate to the general principles
on which bonusg can be claimed or be awarded Including the method of computation
of bonus, the qualification for eligibility and conditions under which it is payable.
It may also relate to the quantum thereof, having regard to ihe application of
those principles to the facts pertaining to a bank or banks in each year. A dispute
may Telate to elther of these matters or both these matters, Where numerous
banks are concerned and where the disputes relate both to the general principles
and to the quantum of bonus payable by the banks for any particular year or
years, it is open to the Government to refer the disputes relaling to principles
governing bonus applicable 1o all the banks without at the same time referring
the disputes rolating to any particular bank or banks regarding the quantum of
bonus payable for any particalar year or years. A similar reference was made
by the Government when the Sen Tribunel was appointed and also when the
Sastry Tribunal was appoinied. In a dispute relating to general principles
governing bonus. all the banking companies may be interested, whilst in a dispute
governing the quantum of bonus payable for a particular year, if honus ig payable
unitwise, the particular bank concerned alone may he interested, and if bonus is
payable by banks classwise, a particular class of banks alone may be interested.
1t is both lawful and eminently just and convenient that where general principles
relating to bonus are in dispute, all hanking companieg interested therein should
be made parties to one reference. There is no merit in the plea that there cannof
be an industrial dispute in conneclion with the matter referred to this Tribunal
“for reasons of vagueness and uncertainty”, as a]]eged. There is no vagueness or
uncertainty in the reference. I[ u dispute concerning principles governing bonus
invelves & question of national imporiance and also is of_such a nature that
industrial establishments situated in more than one State are likely to be interested
in, or affected by, such dispute, it can be referred for adjudication by a National
Tribunal, without the Tribunal being burdened with a reference relating to the
quanium of bonus which may have to be paid as a result of the working out and
application of the principles so evolved for particular years by particular banks
or & class of banks., In my view, Goverrment had sufficient reason to come to
the conclusion that an industrial dispute existed or was apprehended as stated
in the reference ond was empowerced and eniitled to make the reference.

60. In view of what is stated above, it i3 not necessary to consider the plea
that the making of ihe reference by the Government being an administrative act,
the correctness thereof cannot be canvassed before me on the ground that the
Government did not have any material before it to come to the conclusion that
there was a dispute or that a dispute wad apprehended. The award given by this
Tribunal in connectlon with “honus—principles and con_dltlons under Wh.icl_l pay-
able, qualification for ellgibility and method of computation” would be binding on
all ﬁarties to the reference under the provislons of sectlon 18(3) of the Industrial
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Disputes Act, 1947 and would create rights and obligatlons thereunder and so long
as it remains in force, bonus would have to be calculated and would become
payable on the basis thereof., The decision given in such reference would not be
a decision “in vacuum”, Equally without substance is the plea that the refererce
offends the provisions of Article 14 of the Constitution. It is pleaded that the
reference order seeks to diflerentlate and' discriminate amongst banks inter se
and bank eomployecs inter se. There are eleven banks which were included in
the order of refercnce dated 21st March 1960 in Reference No, 1 of 1960 before
this Tribunal which are not included in the present reference. Two out of these
eleven banks had gone inlo liquidation between the date of the order of reference
in Reference No. 1 of 1960 and the date of this reference. The remalning nine
banks are the State Bank of India and its eight Subsidiaries. All these nine banks
are in the public sector and are governed by special enactments. The Reserve
Bank iz governed by a special cnactment. All these banks in the public sector
have certain statutory functions to perform. The mere fact that these banks have
not been made -parties 1o the present reference does not render the reference in
any sense bad under the provisions of Article 14 of the Constitution of India.
Merely because an order of reference has been made in respect of some banks
and not in respect of others would not render the reference bad. The All India
Bank Employees’ Association has signally failed to establish any male fides on
the part of the Central Government In Issuing the order of reference. There is
no malice in law contained in the order of reference. There is no substance in
the plea that any decision given by this Tribunal on merits would militate againgt
the Industrial Disputes Act as alleged or at all, or that there iz any “fundamental
right” conferred under the Conslitution on workmen to go on strike for the
urpose of winning their economic demands. The submission made by the All
ndia Bank Employees’ Federation “that the refercnce is vague” or “that the
reference savours of discrimination” has no merit. The pleas of the All India
Bank of Baroda Employees’ Federation and the Indian Overseas Bank Employees’
Union that the order of refcrence is invalid and bad in law and that the Tribunal
has no jurisdiction to dccide the rcference, are equally wilhout any substance.
The reference js in no scnse bad in law or invalid. All the prelimirary objections
are without any merit and are rcjccted.

61. It is stated by the All India Bank Employees’ Association that “the Govern-
ment of India has appointed a Bonus Commission which will be considering all
the aspects of the bonus question both in the private and public scctor ana the
enquiry that will be made hy that Commission will be a comprehensive enquiry
ang the workmen concerned in this dispute would have a right io appear before
that Bonug Commission and state thelr views on all the aspects of the guestion
of bonus”. Thereafter, it is pleaded as under:—

“It is very likely ihat the recommendations of the Bonus Commission would
be later on incorporated in the Statute of the Parliamenrt. The
Association, therefore, respectfully submits to this Honourable Tribunal
that the Tribunal may be pleased to rejcct the reference and direct the

Farties to appear and place their views before the said Bonus Commission
f they so desire.”

The terms of reference of the said Commission provide for the deflnition of the
concept of bonus and the consideration, in relation to industrial employment, of
the question of payment of bonus bhased on profils and the recommendation of
rinciples for computation of such bonus and methods of payment, They provide
or the detormination of the extent to which the guantum of bonus should be
influcneced by the prevailing level of remuneration, of what prior charges should
be in different circumstances and how they should be calculated, and of the
condilions under which bonus payments should be made unitwise, industrywise
and industry-cum-regionwlse. Thr terms of reference include several other
matiers and are comprehensive, The functions however of o Commission and
of a Natlonal Tribunal are distinct and different. Merely because a Cemmission
is appointed, a National Tribunal cannot cease to function or reject the reference.
One cannot predicate and say that the recommendations of the Commission would
be incorperated in an Act of Parliament., A National Tribunal has to function
within the limits of the Industrisl law as lald down by the legislature and as set
out by the Supreme Court. The refcrence to this Tribunal relates to certain
banking companies and thelr workmecn and this Tribunal has to examine the
question of bonus within the limits of the industrial law and within the limits
of the terms of the reference, It is not open to ihis Tribunal to direct any parties
to appear and place their views before the Bonus Commission. The mere fact
that Government hag appolnted a Bonus Commlssion would not constitute a valld
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ground for rejecting the reference, and the demand made in that connection cannot
be acceded to.

CHAPTER V

MERITS OF THE QUESTION RELATING TO BONUS

62. 1 will now proceed to deal with the merits of the matter concerning bonus.
The All Indla Bank Employees Asgsociation has, in connection with the princlples
governing bonus and conditlurs under which bonus should be payable, pleaded that
so loug as a living wage had not been obtained, workmen would have a right to
clalm bonus even in cases where an industry would be making a loss, though in
such cases, the payment of bonus would be small, and that where the geal of living
wage has been attalned, bonus, like groﬁt sharing, would be a cash Incentive to
greater efficlency and production. The Assoclatlon has emphatically stated that
bonue was a deferred wage and that the workmen working in an Industry had a
right to claim bonus over and abave thelr stipulated wages where such wages fell
short of the living wage slandard. It has also submitted that in ihe banking indus-
try, bonug cannol be related to trading profits but should be relateq to dividends,
that in the banking Industry, the profit and loss accounts of banks, as disclosed in
the published balance-sheets, were fictitious and never reflected a correct pleture
of trading results. that bonus should not be determined unit-wise but should be
determined class-wise or on the basis of the whole industry where the whole indus-
try or a major part of 1t was before the tribunal and that bonug In’the banking
Industry should be pald on the same princlples and basls as those evolved by the
Sen Tribunal, except as regards the rates and except as regards the unit-wise basls
which zhould be replaced by a clasawise basls. The Assoclatlon has further pleaded
that the computation of the percentage of dividends should be arrived at after ave-
raging the dividends of banks classwise and that the methed of computation pres-
cribed by the Sen Tribunal should be ap}?lied on the dividends arrived at as above,
and that a minimum bonus of one month’'s pay must always be paid to workmen in

the banking Industry.

63. In the event of the Tribunal not accepting the above principle, the Associa-
tion has, in the alternative, pleaded that the quantum of bonus should be decided
on grosa profits made durlng the particular year by banks considered classwise and
the items of expendlture for previous years and previous labilities should not be
allowed to reduce the gross profits of the year In question and that “where the
classes of banks would be glving dividends, the workmen must necessarily be given
bonus which In any event would not fall below the same amount as dividends for
the year in questlon”, that the balance-sheets and the profit and loss accounts of
the class of banks concerned should be closely scrutinised particularly to see whe-«
ther the entries have been made on the debit side deliberately and mala flde to
reduce the amount of gross profits or whether some of the items of income are
not disclosed, that if there were entrles on the expenditure side which were wholly
extraneous or entlrely unrelated tc the trade of the year, the sume should not be
allowed to the industry, that only normnal depreciatlon should be allowed and that
notional normal depreciation should not be allowed, that where the actual provision
for income-tax wag less than the statutory income-tax, the actual provisinp should
be allowed, that in all other cases. statutory income-tax after considering allowable
items, should be allowed, that the return on the pald-up capltal should ve much
lesg than the usual return allowed In the bonus cases for other industries and
ghould never be more than four per cent., that where there was bonus ghare capital,
a return of two per cent, only should be allowed and not more, that only the
reserves in excess of the reserves required under the Banking Companies Act, when
nctually used as working capltal durlng the year should be allowed a return of
not more than two per cent., that depreciation reserves should not be permitted
any return even though such reserves may have been used as working capital. that
no provision for rehabilitation should be allowed on buildings and other flxed nssets,
that provision which must be made under the compulsion of the Banking Companies
Art should be allowed in the calculation of bonus but only to the extent of ruch
compulsion, that as regards all other provisions which were usuvally provided for
by banks, the banks should be called upon to state clearly what those provisions
were and the purpose for which the provisions were made and the extent thereof,
that the Tribunal should thoroughly Invesiigate the necessity or justifiability of
such provislons in such a manner that excessive provisions should not prejudicially
affect the clalm of the employees for adequate bonus and that tha extent of {he
justifiability of those provisiong must be made justiciable by the Tribunal,
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#4. The All Indla Bank Emplogees Federation and the Vadodra Rajya Bank
Nokar S8angh have submitted that the principles regarding bonus in other industries
were well settled and that the bank employees were entitled to an adequate and
substantial bonus to il the gap between the Uving wage and the actual wage and
to share in the profits of the banks, that the Supreme Court of India had in various
decisions cn bonus and particularly in the case of the Associatzd Cement Co. Litd.
laid down the governing principles regarding payment of bonus, that so far as the
banking industry was ccocerned, it had been repeatedly stated by the Industrial
Tribunals, Labour Appellate Trikbunals and also by the Bank Award Commission
that ine profits shown in the balance-sheets and profit and inss accounts ¢f the
banksg did nol show the true and complete plcture of the working resulls of the
banks and that numerous decuctions were made before the proflts were shown in
the balance-sheets and profit and loss accounts of the banks, that the ful} and com-
piete piclure relaling to ithe profilis of the banks, including the secret reservea
provided for during each year should first be disclosed, that if any return was to
be allowcd on the reserves usecd as working capital as a prioy charge the banks
would have to disclose the total quantum of reserves on which they wished to
claim the return that no provisions other than those as laid down by the Supreme
Court in ihe Assoclated Cement Companles case should be allowed as a prior charge
for the purpose of calculating the available surplus ou! of which bonus could be
awarded, that If any provisions were to be made which were peculiar to any banks,
the same should be taken into corsideration only in distributing the avajlable sur-
plus, that in-any case the minimum quantum of bonus should bhe paid by ail the
banks on ihe basis of four mocnths emoluments for bilg banks and three nionths
emoliirents for small banks and that over and above the minimum bonus referred
to above additional bonus should he computed on the basis of the principles referred
to above. A8 regards the condiiions for payment of bonus, it is submlitted that
It should be pronortionate to the earnings of the workmen for *he year in guestion
irt eapective of the fact whether they were in service of the bank at the ilme of
payment or not and *hat bonus should be pald unconditionally.

65. The Punjab Natlonal Bank Staff Assoclation, Fastern Circle, Calcufta, has
pleaded that the quantum of benurs ghould be related to the working capltal ¢f the
banks on the following scale:—

Working capital of icgs thar Ra, 25 crores—3 months fotal wage as bonus,
Working capital of Rs. 25 crores but less than Rs. 50 crores—4 months bonus.
Working capital of Rs. 650 croreg but less than Rs. 75 croreg—4F months bonus.
Working capital of Ra. 75 crores but less than Rs. 100 crores—3 menths bhonus.

Working vcapital of Re. 100 crores but less than Rs. 125 crores—5)% months
bonuas.

Working capltal of Rs. 123 creres but less than Rs, 200 crorey——6 months bcnus.
Working capital of Rs, 200 crores snd above—7 months honus.

As regards the ccnditions for payment of bonus 1t has pleaded that bonua
should he caleulated on the totel wage earned during the officlal year of the bank,
that a monthly wage in the formula would thus mean one-twelfth of such aggregate,
thal bonus may be pald In one or two instalments in a year, that persons who were
eligible for bonus but who would not In service of the bank should be pald honus
on their submilting claims in writing to the bank,

66. The Indian Banks Association has pleaded that payment of bonus should not
be compulsory In the case of hanks as in the case of other Industries having regard
to the peculiar nature of the banking Industry and Its requirements and that the
sume should be left to the bona flde discretion of the munagement, Without pre-
judlee to the aforcsnid submission, it has pleaded that the principles applicable to
nun-baking concerns. could not opply to the banking industry and that payment
of bonus to the bank employees should be governed in accordance with the prin-
ciples 1o be evolved having regard to the pecullar nature of the husiness transacted
by Lanks and the provisions of the Banking Companles Act, 1949, that “not only
must the usual prior charges be deducted from the profits of the year Including
statutory reserves under section 17 ete., but additional items extraneous io trading
profita, capital rights, ete.. should be allowed to be deducted from the profits shown
in the published accounts”, that the return on paid-up capital and on reserves should
be allowed at a higher rate than In other trades or industries in view of the great
hazards to which the funds of banks were exposed and considering the change In
the pattern of taxation whereby the grossing up of dividends had heen recently
stopped and that a suitable formula should bhe devised inter alic in view of the
requirements of sectlons 17, 34A and other provislons and reserves permissible.
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under the sald Act. It has denled the claim of the All Indla Bank Employees Asgo-
clation that =0 long as living wage had not been attained. workmen would have
.a right to claim bonus even in cases where an Industry would be making a loss
.or that bonus was a deferred wage. It has pleaded that the nquestlon about bonus
wheve the goal of living wage had been attalned, did not arise for consideration in
the present reference and that the principle of ilnking bonus to dividend had not
been accepted by the Sastry Tribunal and had been negatived by the Supreme
Court, It has denied that the published balance-sheets and profit and loss accounts
of the benking companies did not disclose a true and falr view of the corapszny’s
affairs or were fictitivus or that bonus should be paid on the same principles and
basiz as those evolved by the Sen Tribunal with the suggested modifications. It
has pleaded inter alia that a unitwise approach was proper and more appropriate
than a classwise approach, that the demand for g minimum bonus of cne rnonth’s
pay was contrary to thc well-established concepf of bonus, that the Tribunal “should
adopt the principles relating to bonus as laid down by the Supreme Court with
such modifications as ranay be necessary for applying the said principles 1o the
spccial features of the banking industry”, that the claim for bonus equal 1o divi-
dends was contrary to all established prinelples, that the method of computation
suggested whergunder gross profits must be first determined cn the basls of the
bolance-sheets and profit and loss accounls of a class of banks was taniamount
to A consolidatlon of the balance-shects and profit and loss accounts of all such
‘banks and was an Impracticable solution, that the banks should be allowed as
prior charge all expenditure incurred during the year in respect cf known liahilities,
that it was fair and just to ellow at least the notional normal depraciation, that
the principle of deductlon cf actual Income-tax had been disapproved by the
Supreme Court, that no dizerimination should he made between honus share capital
and other subscribed capital, that there was no justilleallon for differentiating
between statutory rdserves and the reserves over and above the statutory reserves
when used as working capital, that depreciation reserves should he treated on the
same footlng as other reserves, that rehabilitation with regard to buildings, fixed
assets, comptometers, accounting machines, typewrlters, ete., should be provided,
that all usual, necessary or permissible provisions should be allowed, that privilege
was clalmed “In respect of disclosure of reserves and provisions made under section
34A of the Bavking Companles Aet, and that the Tribunal had no jurisdiction to call
for ‘;h_e said information or fo Investigate the neccssity or justifnbility of such
provigions”.

67. The Indlan Banks Asroclation has, in reply to the statement of claim filed
by the All India Bank Employees Federation, pleaged inter alic that the Full Bench
formula was not applicable in its entirety, that it denled the correctiess of the
submission that no provislons pther than those 1ald down in the Associated Cement
Combpanies case should be allowed as a prior charge for calculating the available
surplus and that the demeand for four months’ emoluments as minimum benug for
big bhanks and three months’ emoluments as minimum hbonus for small hanks was
contrary to all princlples and was inconsistent with the concept of honus.

69. The Bombay Exchange Banks Associallon huos pleaded thal having regard to
the nnture of the banking industry and its requircments, the ri;fhts and privileges
conferred upon it under the provisions of law, the requlremenis of law imposed
upon it, the nature of the contribution of workmen cmployed in bhanks and the
pary played by the higher executives and the management staff of banks, it would
be wrong in principle to make it compulsory for banks 1o pay bonus 1o workmen out
of 1he profits of any particular year in which there was a profit. It has staled that
all the Exchange Banks had voluntarily been paying bonus to their emnloyces
vbrelated 1o the profils of any particular year and has assured ihat the 10 Exchange
banks referred to by it in its writlen stateinent, dated 31st May 1961, would continue
to pay such bonus voluntarily as would he sanctioned by the directors of each of
the said banks. Without prejudice lo the aforesaid submissions, 1t hag pleacled
that if at all any general formula or basis for the grant of honus Is to he evolved,
it should rot be related to the factors 1lke deposits, working funds, reserves or
dividends and that before arriving at any ‘avaflable surplus of profits’ return chould
be provided not only for the banking company and lis shareholders but nlso for
sateguarding the Interest of depositors, which was a bank’s primary duty, as prior
charges on proflts. apart from depreclation, income and other taxes, provision for
rehahilitation, replacement and modernisation and all matters usually provided for
out of profits hy bhanks, It has denied the claim made by the All Tndia Bank
Employees Assoclation that bonus was an additional or deferred wage or that a
workman had a right to clajm bonus even In rases when Industry was making a
loss so long as a living wage had not been attalned. It hag pleaded that there
was no final pronouncement on the concept of honus In a c¢ase where a living
wage was paid. It has denled that bonus should be related to dlvidends and has
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submitted that such a position would lead to the same incongruous results as when:
the Sen Award linked bonus to dividends and that the question of dividends pald
to shareholders did not arise in the case of the Indlan business of its members,
It has dcnied that the profits disclosed by banks In their punlished accounts were
fictitious or did not reflact the correct picture of trading results and has stated
that the balance-sheet and profit and loss account of a banking company disclose a
true ang falr view of the company's affairs and of lhe profit or loss in accordance
with the provisions of the Companies Act, 1956 read with Banking Companies Acl,
1949 and that bonus should not be linked otherwise than to the published profits.
It has denied the submission that bonus should not be determined unitwise but
should be determined classwise or on fhc basls of tThe whole industry or that bonus
should be pald on the same principles and hasis as those evolved by ibe Sen
Tribunal or that a minimum bonus equal to one month’s pay should be glven or
that wecrkmen must be given bonus which, in any event, should not fall below
the samc amount as dividends for the year in question. If has stated that classwise
determination of bonus was unacceptable. It has denled a number of submissiona
mads hy the AU India Bank Employees Associntion regarding the method of
computaticn of bonus and has pleacfed that banks should be allowed all expenses
pad during the year or provided against known liabililics, that it was equitable
that notional normal depreciation, if not full statulory depreciation, should be
allowed, thal if a formula was evolved showing the notional gross profits, tax at
the appropriate ralc on such profils should be allowed, that the return on paid-up
caplial skould be al a much higher rato than that allowed in the case of other
industries, that there was no principle to justify a lower return in connection with
bonus shares, that banks should bhe entitled to o much higher return on reserves
used as working capital, that depreciatlon reserves should be trealed as any other
reserves and that the banks clalmed privilege from disclosure undcer secllon 34A of
the Banking Companies Act In respect of undisclosed provisions or rescrves and
denlcd the submissions made in connection therewith.

69, The Bombay Exchange Banks Association, in reply to the claim made by
the All India Bank Employees Federatlon, has denied that no provisions other than
those laid down by the Supreme Court in the Associated Cerent Companies’ case
should he allowed as a prior charge or that the provisions pecullar to banks should
merely be taken into consideration only when distribuiing the available surplus
ond has stated that the demand for minimum quantum of bonus on ihe basis
of four months' emoluments for big banks and three months’ emoluments for
small banks was fantastle and unreal. It has denied the claim that bonus should
be paid unconditionally or that it should bhe proportionate to tho earnings of the
workmen for the year In question irrespective of the fact whether they were in
service of the banks at the time of payment or not.

70. The Northern India Banks Association has pleaded that payment of bonus
should not be compulsory in the case of banks as in the case of other industries
and should be left to the bona fide discretion of the management on grounds similar
Lo those sel out by the Indian Banks Asgociation. It has pleaded that the prin-
ciples regarding bonus settled in respect of other Industrics could not, having
regard to the nature of their business apply in the case of banking companles
and that payment of bonus to bank employees should he governed in accordance
wlth the principles to be evolved having regard to the peculiar nature of the
business transacted by banks under the provisions of the Banking Cempanies Act,
that in the case of payment of bonus to bank 2mployees, in addition to the usual
prior charges Including statutory reserves, additlonal ltems extraneous to trading
profits, eaplial rates, etc., have to be allowed to be deduried from the profits shown
in the published accounts, that rcturn on the pajd-up capital and on reserves
should be allowed at & higher rate to banks than in other trades or industries,
that the question of honus can be decided from ihe fAgures glven in the balance-
sheets without reference to secret rcserves and that “In view of the requirements
of sectlons 17 and 34A and other provislons and reserves permissible under the
Banking Comr.panles Act, a suitable formula 1s to he devised”. In reply to the
statement of clalm of the All India Bank Employees Federation it has further
pleaded that the reserves and the provisions made by banks ecannot he questioned
in view of the statutory protection glven in thiz regard and that the claim for four
months bonus for hig hanks and three months bonus for small banks was contrary
to all principles and was Inconsistent with the concept of bonus.

71. The Miraj State Bank Limited has more or less ndopted the stand taken
by fﬁ}lla Indlan Banks Association. The Bharatha Lakshmi Bank Ltd., has pleaded
as follows: —

“As regards principles and conditions under which Bonus is payable by
Banking Companies, we beg to sumbit that out of the net profits earned
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for the year, provislon is to be made for payment for Income-tax and
other taxes and for allocation to statutory BReserve Fund., Out of the
balance remalning, provision will have to be made for payment of a
reasonable Dividend to Shareholders. Only afier making the ahove
provisions, question of payment of Bonus to employees will come up
for conslderation, should there be avallability of further allocations
from net profits. Bonus is not to take priority over Dividend to Share-
holders and the above-mentioned provisions are elfher statutory
requirements to be compled with under certain Acts or legitimate
appropriations in common amongst all Banks,

Besidey, Bonus is only an ex-gratia payment hased on the net profits available
and is not a legitimate claim of the employees.”

72, Before dealing with the varlous points urged by the parlles, it would be
necessary flrst to see what 1s the ambit~and scope o! the reference. The terms
of reference to this Tribunal provide for the adjudication of the dispule con-
cerning 1 —

“Boiius—oprinelples and conditions under whicK payable, qualification for
ellglbility and method of computation, after maklng provision for all
matters for which provision is necessary by or under any of the Acls
applicable to the banks or which are usually provided for by banks.”

The reference is In connecflon with the digpute roncerning bonus. The expression
"‘bonus” in connection with industrial disputes has now acquired a definite meaning.
In the case of The New Maneck Chowk Spinning and Weaving Co. Ltd., Ahmedahad
and olhers vs. The Textile Labour Assoclation, Ahmedabad, reported in (1941)
3 S.C.R,, page 1, the Supreme Court has dealt with the concept of bonus as evolved
in the industrial law of the country by Industrial Tribunals and by the decisions
0f the Supreme Court. In that case the Supreme Court has observed as follows:-—

“So far as we can see, there agre four types of bonus which have been
evolved under the industrlal law as laid down by this Court. Firstly,
there is what iz called a production bonus or incentlve wage [see
Titaghur Paper Mills vs. Its Workmen, (1959) Supp. 2 S.C.R. 1012]: the
second is bonus as an implled term of coniract between the parties
[see Messrs, Ispahani Ltd. »s. Ispahani Employees’ Union (1960) 1 S.C.R.
24]; the third is customary bonus in connection with some Zfestival
[ﬁee The Graham Trading Co. vs. Its Workmen (1960) 1 S.C.R. 107] and
the fourth is profit bonus which was evnlved by the Labour Appcllate
Tribunal in The Millowners’ Association, Bombay vs. The Rashtriya Mill
Mazdoor Sangh, Bombay [ (1850) 2 LLJ, 1247}, and which has been
congldered by this Court fully in two cascs. We are in the present case
dealing with bonus of the fourth kind, namely, profit bonus”

“The Supreme Court, in the course of its judgment, adverted to a fifth kind of bonus,
hamely, goodwlll bonus, Dealing with the same, the Supreme Court hes observed
as follows:—

“As Its very name implles, 1t is a bonus which s glven by the employer out
cf his own free consent In order that there may be goodwill between him
and his workmen; but there can be no questfon of Imposing a goodwill
bonus by industrial courts as imposition of such bonus 1s a contradiction
of its very concept.”

73. From the terms of reference 1t is clear that th& dispute In the present case
does not relate to production bonus or Incentive wage or to bonus as an implied
term of the contract between the parties. or to cugtomary bonus In connection with
some festlval It iy a dispute in connection with profit bonus. Under {he terms
of reference, this Tribunal has only to deal with profit bonus, The concept of

roflt bonus has been discussed and set out by the Supreme Courf in several cases.
n Muir Mille Co. Ltd., vs. Suti Mills Mazdoor Union, Kanpur, (1955) 1 S.C.R. 991,
the Supreme Court has pointed out as under:—

“There are however two conditions which have to be satisfied hefore a
demand for bonus can be justified and they are, (1) when wages fall
short of the Hving standard, and (2) fhe Industry makes huge proflts

art of which are due to the contribution which the workmen make in
increasing production. ** %% *& Ag 5oth labour and ecapltal contribute
to the earning of the Industrial concern, it is fair that labour should
dﬁrive some venefit, if there is a surplus after meeting prior or necessary
charges.’
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In the case of the Associated Cement Companies Ltd., vs. Its Workmen, reported
in (1959) S.C.R. page 920 the Supreme Court has al pages 955 and 958 observed
as under:—

G the formula for awarding bonus to workmen 18 based on two
considerations; flrst that labour is entitled to claim a share in the
{rading profits of the industry because it has partially coniributed to
the same; and second that labour is entitled to claim that the gap
between its actual wage and the living wage should within reasonable
limits be filled up.”

74, The terms of the reference require that I shduld lay down principles and
conditions under which bonus, i.e, profit bonus, should become payable and that 1
should specify the quallfication for eligibility and the method o eomputation In
connection with such bonus. There is an overriding provision thal the same has
to be done “after making provision for all matters for which provision is necessary
by or under any of the Acts applicable to the banks or which are usually provided
for by banks”, My declsion in connection with the dispute before me will, there-
fore, have to be limited by the concept of profit bonus as enunciated by the
Supreme Court and the overriding provision referred to above:

75. The All India Bank Employees Association has contended that bonus is a
deferred wage and that workmen working in an industry have a right to claim
bonus over and above their stipulated wages where such wages fall short of the
living wage standard, whilst the Bharatha Lakshml Bank Lid., has cortended that
it 1s only an ex-~gratia payment, Bonus is necither an ex-gratia payment made by
the employer to his workmen nor is to be regarded as a deferred wage. The broad
idea underlying this conce)i)l!:l is that capital invested by the employer and labour
contributed by workmen jointly produce profits of an industry. The two-fold basis
of the formula that labour is entitled to claim a share in the trading proflts of
an Indusliy because it has partially contributed to fhe same and that labour is
entitled to claim that the gap between its actunl wage and the living wage should,
within reasonable limits, be filled up, has always to be kept In mind. The claim
made on behalf of the Al India Bank Employees Association that so long as a
lving wage was not obtalned, workmen have a right to claim bonus even in cases
where the industry was making a logs, runs counier to the very concept of profit
bonus enunciated above, It is implicit in the concept of bonus, which constitutes
the subject matter of the reference, that ifs payment depends upon the making of
profit and that when there is a loss, bonus cannot be clalmed. This claim of the
All Indin Bank Employees Assoclation 18 therejore rejected. It is not necessary
for me to determine whether any bonus would “e payahle where the goal of living
wage has been attained. I have on the 7th June 1962 glven my award in connec-
tlon with the remuneration payable to the workmen of the banks which are before
me, and the wage given under my award cannot be regarded as a living wage.
It would be more proper to declde that question when a living wage has heen
attained. The Supreme Court has refrained from declding that gquestion in the
case of the Standard Vacuum Refining Co. of India vs. Its Workmen and another,
reported in (1896]) 3 S.C.R. page 536, observing that no employer had ti? then
suceceded In ‘shhowing that a living wage standard had been resched and that the
question may have to be consldered on its merits if and when it arose in future.

76. The next question that is required to be congidered in connection with
-honus is whether profits should be ascertained industrywise or industry-cum-
reglonwise or, as the banks are grouped into varlous classes, classwise or unitwise.
Banks which are parties to the reference are spread all over the country. The
working funds, the areas of operation and the profit making capacity of the banks
vary congiderably and tribunals have in the past in the case of banking companies
ag defined in the Industrial Disputes Act, 1947 whilst dealing with industrial
disputes given up the industrywise and industry-cum-regionwise a})proach. Under
my award, dated Tth June 1962 in Reference No. 1 of 1960, while flxing wages
for banking companies, including the banking companies which are parties before
me in this reference, the industry basis or the industry-cum-region basis has not
been adopted by me for the reasons given therein and banks have been divided
into threc classes according to their working funds, »iz.,, (i) Class A consistin
of banks with working funds amounting to Rs. 26 crores and above and al
Exchange banks, (i1) Class B consisting of banks with working funds amounting
to Rs. 74 crores and above but less than Rs. 25 crores, and (iii) Class C consisting
of banks with working funds below Rs, 7} crores. To the extent that bonus ig
intended to fill the gap between the actual wage and the living wage, it may be
proper to consider banks according to the scales of wages prescribed. But the
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wages paid is nof the only factor $o be taken into account in determining the
amount of bonus. Another essential factor to be taken into account is the factor
relating to profits. Proflts are made unitwise and not industrywise. It cannot
be said that the labour employed in one unit of the industry, namely, one bank,
has contributed to the profits made by another unit in the industry, namely,
another bank. The participationn by labour in the Fgx'oce::zs of making profit is one
of the necessary ingredients for claiming bonus. For the purpose of considering
profit, it would not be proper to pool the profits of various units of banks classwige,
\ndustry-cum-regionwise or Industrywise, If the various units of the industry
are banded together for the purpose of calculation of profits, it may be that units
of the industry which have in fact made losses would be made to pay to their
workmen bonus without having the funds from which to pay the same. The profits
1inade by various units of the banks which are before me are not shared in common
by the banks according to their class or having regard to the industry as a whole.
The matter would have been different if the profita of various units of banks or
of the banking industry as a whole were pooled together and distributed amongst
the various units of the industry according to some formula evolved by them or
by the legislature. So long as the concept of bonug remmins what is and so lon

as the profits made by a bank are being retained by the bank and are not shareg
with other banks, it would not be Froper to consider the profits of the banking
industry as a whole or of any class of banks as a whole for the purpose of payment
of bonus. So far ag the 78 banks which are before me are concerned, each one
of the banks makes its own profit. No bank shares its own profit with other
banks., No bank contributes in any way to the payment of bonus by other banks.
It may be desirable that there should be some standardisation of payments made
to workmen in an industry, but the very concept of bonus is such that it eludes
standardisation. Under the present economic system prevailing in the country,
the only way in which the concept of bonus, as laid down by the Supreme Court,
could be given effect to, iz by considering the profit of each unit of the industry
taken by itself. In the case of the New Maneck Chowk Spinning and Weaving Co.
Ltd., Ahmedabad and others vs. the Textile Labour Assoclation, Ahmedabad,
;eported in (1961) 3 S.C.R. page 1, the Supreme Court at page 15 observes as
ollows: —

“Ag we have gaid already the basic concept of profit bonus, as it appears
from the judgments of this Court, is tgat there should be an available
surplus of proflis in a particular concern .in a particular year, to which
the bonus relates and on this basis concept there is no scope for an
approach on the basis of industry-cum-region in the matfer of bonus
in the sense that every mill in a region should pay the same bonus.”

77. The next question to consider will be whether the profits that have to be
taken into account should be the profils of any &)articu]ar year or whether the
profits of one year should to any extent be carried forward to another year so as
{o make the same available for payment of bonus during a lean year or a year
in which there is a loss. The Supreme Court has, for the purpose of bonus
regarded each vear as a separate sclf-sufficlent unit and for the purpose of
calculation and payment of bonus the profits of one year are not permitted {o ke
appropriated towards the losses made ir any previous year, or set apart to meet
the losses which may be incurred in subsequent years and I will proceed to
determine the dlspute before me on that basis. Item (5) of the terms of reference
to the Bonus Commission is intended to deal with the guestion afresh. The saild
item runs as under:—

“Po consider whether there should be lower limits irrespective of losses in
particular establishments, and upper limits for distribution in one year
and, if so, the manner of carrying forward profits and losses over a
prescribed period.”

There is no such claim made before me for carrying forward profits or losses and
it is not necessary for me to consider the same.

78. 'The All India Bank Employees' Association has pleaded that in the banking
industry, bonus cannot be related to trading profits but should be related to
dividends., It ig urged that the profit and loss account of banks ag published, are
fictitious and never reflect a correct picture of trading results in view of the pro-
tection given to the banking industry by the statute. It is no doubt true that
the balance-sheets of banking companies are prepared differently from the balance-
sheets of other companies governed by the provisions of the Companies Act, 1956,
By section 29 of the B ing Companies Act, 1949, it is provided that at the
expiration of each calendar year every banking company incorporated in India,
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In r1espect of all business transacted by it, and every banking company incorporated
outside Irdia, in respect of business transacted through its branches in India,
shall prepare with refercnce to that ycar a balance-sheet and profit and loss
account as on the last werking day of the year in the Forms set out in the Third
Schedule or as near thereto as circumstances admit; provided that in the case
of a banking company incorporated outsidr Indir, profit and loss account may be
prepared as on a date not earlier than two monihs before the last working day
of the year. Form B set out in the Third Schedule under the heading ‘Profit and
Loss Account for the year ended...... December. ... .. " on one side provides for
the “Expenditure” and on the other for “Income (less provisions made during the
vear for bad and doubtful debts and other usual or necessary provisions)'”. The
banking companies are permitted by law to prepare balance-sheets in this form
with a view to enakle them to make provisions inter alia for what are known as
secret or inner reserves without disclosing the samec. Under the newly enacted
gection 34A of the Banking Companics Act, no hanking company in any proceeding
under the Industrial Disputes Act, 1947 or in any appeal or olher proceeding
arising therefrom or connected therewith, can be compelled by sny authority
before which such proceeding is pending to produce or give jnspection of any of
its books of account or other document or furnish or disclosc any siatement or
information when the banking company clalms that such document. stalement or
information is of a confidential nature and that the production or inspection of
such document or furnishing or disclosure of such statement or information would
involve disclosure c¢f information relating to any reserves not shown as such in
its published balance-sheels or any particulars not shown therein in respect of
provision made for bad and doubtful debts and other usual or necessary provisions
The profit and loss account of banks as published cannot however be treated as
fictitious. Section 30 of the Banking Companles Act, 1940, provides that the
balance-sheet and profit and loss account prepared in accordance with gection 20
shall be audited, 1n the case of a banking company incorporated in Ind'a, by a
person duly quaiiﬂed under any law for the time being in force to be an auditor
of comganies; and in the case of a banking company ircorporated rutside India,
either by such an auditor as aforesaid, or by a person duly qualified to be an
auditor under the law of the country in which the company is incorpnrated. The
auditor is rcquived, in the ease of a hanking company incorporated in India. to
state in his report “whether the profit and los account shows a true balance of
- profit and losg for the period covered by such account”. The prnfit shown ir the
published profit and loss account of banking companies do=s not reveal the picture
of profit for the year in question in the way In which the same iz shown by the
profit and loss account of other companies governed by the Companies Act, 1956.
The industry of banking has its own needs. One of the needs felt by bankers and
recognised by the legislature is that of providing secret or Inner reserves, The
profit made by a bank can only be ascertaincd after making provision for the
came. These reserves are serecned from public gaze. The sharcholders cannot
have a view of the same and so also the workmen,

79 Shri Sule has referred 1o some of the text-book writers on the subject in
support of his contentions. In L. Cuthbert Cropper's book on “Higher Book-
ketping and Accounts”, 7th Edition, at page 65 it is stated as under:—

“Gecret resrrves.—In the past, it has been the practice of Banks * * * *
to accumulate reserves out of profits and not to disclose them in the
accounts. This can be done by either: (a) charging capital expenditure
direct to revenue, (b) providing excessive depreciati"n or even writing
off fixed asset: completely, either of which amount to very much the
game thing as (a), (c) overstating liabilities, or (d} undervalu'ng current
nsgets,

The ethics of the bractice of creating such reserves have been long and
hofly debated in the past. Whatever its advocates may -ay. there can
be no doubt that the creation of such reserves can lend itself, in
unscrupulous or even in careless hands, to serious abuses, an®l has in
fact dope so in the past. * * * * It has so long been the accepted
practice for institutions of this type to conceal their true financial strength
by understating it in their published accounts. ",

In Davar's “Higher Accouniancy” at page 527 it is stated as follows.—
“gecret reserves could be created In verlous ways:—
(1) Assets may be maintained at cost notwithstanding fhev have appre-
ciated heavily.
(2) Capltal expenditure may be charged to revenue
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(3) Assets may be unnecessarily heavily depreciated or eliminated
altogether.

(4) Ligbilitlez may be overstated by means of excessive reserves.
(5) Excesslve provision may be made for contingencles,
(6) Stock may be undervalued.

* % % The gecret reserve is known to the management only and 1s
concealed from the shareholders and the general puble, So long oa this
reserve Is mainteined for the pood of the company and the mar.agement
In so doing are acting bona flde, the practice 18 a sound cne. However,
it misguides the shareholders who are placed In a false rosition with
regard to the value of their holding. Profit and Toss sccount does not
show true profits and balance sheet cannot be sald to represent the true
state of aflairs and the system of secret reserve in the hands of unscrupu-
lous management 1s open to much abuse.”

l'n1 “Advanced Accounting” by Jamshed R. Batlibol, at page 621 1t is stated as
follows:--

“Secret reserves are fechnically Improper, yet within certain limits, they are
not only justifiable oa the ground of expediency, but also of prudence.
Nearly all Banks and financlal institutions have thelr secret or internal
rescrves, and whether they are excessive cean only be declded by an
examlnation of their intentions. The justification for =ecret reserves s
that dlrectors romeillmes experience a reluctance on the part of share-
holders to deny themselves a full distribution of profits in order to form
resarve funds and also a desire to average one year’s profits with another.
The equallisation of proflts In this manner not only glves a business the
Impress of stability but helps fo ensure a regular Income to the share-
holders. Secret reserves engble the business to mcet extraordinary losaes
without the same belng disclosed, and thus prevent the public confldence

beine shaken. They also serve to conceal huge profits in order to avold
rivalry.”

My attentlon was drawn also to a passage in the decision of {he Labour Appel-
late Tribunal in appeal from the Sastry Award, where it bas been stated at page
158 as under:—

“For certain purvoses the law may allow the psrties to withhold certaln
particulars from the balance sheet, but for the purpoges of an adjudieation
for bonus, the very nature of the enquiry as between employer and
employees demands a full dlsclosure of essential Information. It would
be farcical to ask an adjudicator to decide the auestlon of bonus and at
ﬂﬁe same time preclude an enquiry by him as to the true prosperity of
the year.”

These ohservatlons were made prior to the enactment of saction 34A of the
Banking Comvanles Act, 1949, The leglslative provision In connectlon with bad and
doubtful debts and other usual or necessary provisions I3 suscentible to abuse. Thi«
provislnn is not intended for bulldine up reserves for distributlion of bcnus shares
to shareholders and any abuse In this connectlon can he suifably dealt with if
necessary, by legislative actlon, Consistently with the recuirements of secrecy the
legiglature by sub-sertion (2) of sectlon 34A has provided certaln safeguards by
laying down that if in the proceeding rcferred to In sub-section (1) of «ectfon 34A
in relatilon to any banking company other than the Reserve Bank of India. any
guastion prigses ag to whether any amount out of the reserves or provisions referred
to In sub-section (1) should be taken into account by the authoritv before which
such proceeding 1s pending. the authority may, if it so thinks fit. refer the question
to th~ Reserve Bank and the Regerve Rank shall. after taking into ercount
the princioles of sourd benking and all relevant circumstances . oncerning the bsnk-
{nz company, furnish to the svthority a certificate stating that the anthorlty ghall
not take into account tnv amcunt as such reserves and vrovisinug of the bankine
company or mav take them into account onlv to the extent of th~ amount grecified
by it in the certiAeate. Tt 1s further provided that the rertifieate of the Reserve
Bank on surh quesifon shull be final and shall not be called in question In any
«uch proceeding.

80. Even though there msy be a possibilltv of some abuse tha profit and loss
aceount cannot be revarded as unserviceable for determining the elaim for bhonus.
T have fo determine the questicn of bonus having reeard to the iorms of referenre
whirh clearlv provide for “making provision for all mptters far whirh nprovision
fs nereseary by or under any of the Acts applicable to the banks or which sre
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usually provided for by banks.” The extent of profits made by a banking company
will have to be ascertaingd within the lmitg permissible hy law, having regard to
the provisions contained in section 34A of the Banking Companjes Act.

81. Shri Sule has claimed that bonus should be linked to dividend which would
bypass ihese restrictions., A similar suggestion made before the Sasiry Tribunal
was opposed by a large majority of workmen though a few supported it but only
as n last resort. The workmen's objection to the same then was that not infre-
yuently, dividends were not declared even though enough profits naod been earned
to justily payment ¢f dividends to shareholders as well as bonus to workmen, Pay-
ment of ponua s correlaled to the meking of profits in a particuiar year. The
declaration of dividend is not necessarily correlated to the profits made during a
particular year. Dividends may be declared out of past profits ot a bank., Profits
may be made by the industry ond dividends may not be declared. Froiits may be
accumulated and bonus shares may be issued to the shareho.ders out ot the accumu-
laled profits or shares may be issued below par. Dividends may be declared by
banks in order to maintaln the dividends at a uniform level even though the profits
of a particular year may not warrant the same. Large profits may be made by a
bank during a year but the policy of having stable dividends may induce a bank
to declare a dividend at a lower rate in order tfo conserve the profits for the pur-
pose of maintaining the same level of dividends during lean years. There 1s no
legal oblligation on any bank to declare a dividend. The paid-up capital of a bank
forms a small percentage of the total working funds of a bank. ‘The paid-up capital
of a bapk may be doubled without there being a corresponding increase In the
prolits, with the result that such Increase in the pald-up capital inay result in reduc-
tion in the rate of dividends. As regards the Exchange banks, no separate dividends
are declared in respect of business transacted through their branches in India.

82, The Sen Tribunal in showing that if bonus was linked to dividends {he provi-
sions of section 10(1)(b)(ll) of the Banking Companies Act, 1949, as it then siood,
laying down that no banking company shall employ any person whose remuneration
or part of whose remuneration lakes the form of a share in the profits of the com-
pany, were not violated, observed as follows:—

*.........a company has sometimes to declare g particular dividend cwing to
conslderationg not strictly related to the profit alone; for instance, a sudden
declaration that no dividend can be paid may have serious consequences
on the credit of such & deiicate organisation as a bank; or for certain
reasons the shareholders’ hopes might have been pitched high (e.g., by &
refurn of the Excess Profit Tax or some other windfall) which it may not
be expedient to disappeint; or it may be necessary to set aside a substan-
tinl part of large profits made In the year, in the form of a reserve, for
particular purposes. In this connection the following remarks made by
Mr. R. 8. Sayers In hl: *Modern Banking” (Edition 1941) regarding the
Bank of England's dividends are of interest: "“The central tank must,
therefore, always demoustrate that it is not incurring losses, even if it has
been incurring losces. Accordingly it must never pass a dividend, and
there 15 a strong case against ever reducing the dividend. 1f proper per-
formance of its funclions leads to its incurring losses, either It must
cover them out of secrel reserves or it must be helped by ithe Government.”
It would not, therefoie, be proper to hold that dividend is necessarily a
funetion’' (to use a mathematical term) of a bank's profits, although ordi-
narily the rule musl be the greater the profits the greater the dividend.
We, therefore, are of opinion that iIf we link bonus to ihe amount of the
dividend that would not necessarily amount to glving an employee a
remuneration which ‘takes the form of a share In the profits of the
company’."”,

The Sen Tribunal linked bonus to dividends and there was considerablp
incongrulty. Secticn 10 is now amended and it specifically provides that nothing
contained in that section shall apply to the payment by a banking company of “any
bonus in pursuance of n settlement or award arrived at or made under any law
relating to industrial disputes or in accordance with any scheme framed by such
banking company or in asccordance with the usual practice prevalling In banking
business.” There is no legal bar now in providing for bonus on ihat bazls of a share
In the profits of a company. It 13 not necessary to link bonus to dividends to over-
come any legal bar. The Sastry Tribunal felt that there were “inherent defects”
in such a formula. The Supreme Court, In the case of the Muir Mills Company Ltd.,
vg. Suti Mills Mazdoor Union, Kanpur, reported in (1955) 1 S.C.R., page 991 has
observed at page 1000 as follows:—

“Linking of bonus to dividend would obviously create difficulties. Beczuse if
that theory was accepted a company would not declare any dividends but
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accumulate the proiits, build up reserves and distribute those profits in
the shape of bonus shares * wn

83. Linking of bonus to dividends no doubt provides a simple formula for the
award of bonus which would avoid recurring annual disputes. By and large, divi-
dends are declared out of profits, though not necessarily of the same year. There
are, however, fundamental objections to doing so. If bonus ig linked to dividends,
a year would no longer be a self-sufflcient unit and payment of bonus given in a
year would no longer be a payment made necessarily out of the proflts of a parti-
cular year and 1n the making of which all the workmen concerned may have par-
ticipated. The claim of workmen ig liable to be circumvented by devices which
may lawfully be adopted. In my view, the linking of bonus to dividend, though
attractive at first sight by reason of the simplicity of the application of the for-
mula, Is opposed to the concept of bonus so far evolved and may not satisfy the
claims of labour based on soclal justice, In spite of Shri Sule’s strenuous argu-
ments to persuade me to accept the same, I am unable to accede to that demand.

84. It is next urged that a minimum bonus equal to one month’s pay must
always be paid to workmen over and above their usual wages, irrespective of the
question whether proflts have been made or not, and even when a loss has been
made. This demand is really a demand tor increage in wages payable at the end
of a year. It is contrary to the basic concept of bonus and 15 not granted.

86. I will next deal with the demand made by the Indian Banks Association
that payment of bonus should not be made compulsory in the case of banks as in
the case of other industries and that it should be left 1o the bona jfide discretion of
the management of the banks concerned. It has been urged that banking com-
panies have their own peculiar features, 1that the earnings of the industry are to a
large extent dependant upon the expert management of the flnances of the bank
in a profitable manner by the directors and top officers of the bank, that the
usual notion of the workmen contributing to any appreciable extent in the earning
of profits 1s inappropriate to banking companies. that in the industry of banking
public interest is of paramount importance, that it is a key industry on which
other industries depend and that the special treatmcent given to banks in the
matter of presentation of ils accounts and the privilege from certain disclosures
conferred under sgection 28 and section 34A of the Banking Companies Act empha-
sise the special footing on which the legislature has intended to place this
national industry.

86. The Bombay Exchange Banks Association has submitied that as a banking
institution essentially rend:crs service and depends for its prosperity on public
confidence, on the efficient utilisation of 1ts own funds as alzo other funds avail~
able 10 the bank and on the national and flscal policles not only of India but also
of other countries whose policics would have repercussions on the Indian economy,
it would be wrong in principle to make it compulsory for banks to pay bonus oué
of the profits for any purticular year in which there was a profit. It has further
submitted that the clerical and the subordinate staff employed in banks perform
routine funections, that the policies to be adopted by banks are laid down from
time to time by the higher executives and are carried out by the management staff,
that the usual concept of workmen having contributed to the earning of the pro-
fits is not applicable in the same way &= in the case of workmen of a manufac-
turnig or a selling concern and that on this ground also it would be wrong in
principle to make it compulsory for banks to pay bonus to workmen out of proflts.
It has further pleaded that the profits and financial conditions of the banking
industry are matters of public and national concern and that the same is de-
monstrated by the fact that unlike other concerns, banks are permitted to build
up secret or inner rcserves and to make usual and necessary provisions out of
profits without disclosing the same without demur from the shareholders or the
public and that these secret reserves are not used for undisclosed distribution to
shareholders or other private parties but are used {o finance exceptional losses or
years of unp¥dfitable working, since disclogure of such logses can cause Joss of
faith in the credit on which the whole institution exists. It is pleaded that the
building up of reserves and thc husbanding of profits are essential for the con-
tinued existence of banks and for inspiring public support and public confidence
and that in this respect, banks which are credit ingtitutons are wholly dfferent
from manufacturing, selling and other commercial organisations and that the
considerations which govern the grant of compulsory bonus by way of distribu-
tion of profits for a given year are totally inapplicable to any bank which must
retain its profits as a conditlon of its survival and steady growth and that it is in
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the gbove context that the Tribunal would consider whether on principle, banks
should be required compuisorlly to pay bonus out of profits to their workmen. It
has submitted that it wowld be against principle to make banks pay compulsory
bonus on any basis whatsoever. (t has stated that the Exchange Banks have
voluntarily been paying bonus to their employces, unrelated to the profits of any
particular ycar, as a result of decisions taken by the directors of each of the
Exchange DBanks concerned and has assured thal the American Express Co. Inc,
the Bank of China, the Chartered Bank, the Comptoir National d’Escompte de
Paris, the Eastern Bank Ltd., the First National City Bank of New York, the
Hongkong and Linanghai Banking Corporaiion, the Mercantile Bank Limited, the
National and Grindlays Bank Ltd., (inciuding the Lloyds Bank Limited's former
Indian Offices) and the Nederlandsche Handel-Maatschappij, N, V. (Netherlands
Trading Society), will continue to pay such bonus voluntarily as may be sanc-
tioned Eby the directors of ithe banks concerned.

87. A bank is a delicate instrumcnt of credit and requires very careful handling.
It thrives upon the confldence of the public. There are many factors, both national
and international, which affect its working. It calls forth expert handling and
management. Various facilities are granted to the industry like the build.inq
up of secret or inner reserves and the making of “usual or necessary provisions’
out of income without disclosing the same. Privilege from certain disclosures is
granted to it under section 34A of the Banking Companies Act, 1949. Nonetheless
it i¥x an industry which 1s not above industrial law and workmen empioyed in it
are entitled to the samec consideration which the workmen in other industries are
entitled to at the hands of Industria]l Tribunals, Their needs are the same as those
of other workmen and the principles of special justice are equally applicable to
them. If anything, the industry being a key industry, it is more neccssary than
in the case of olther industries that labour should be contented and peace should
prevail in the indusiry and that the reasonable demands of workmen should be
met and their just expectations should be fulfilled. The fundamental concept that
bonus is required to be paid to bridge the gulf between the actual wage and the
living wage where an industry makes large profits is applicable to themm. Wages
in the banking industry arc below the level of the living wage, The industry is
prospering and by and large substantisl proflis are made. The mere fact that
the Full Bench formula as evolved may not be fully applicable in view of the
fact that o bank is required to set apart a certain percentage of its profits to build
up reserves upto a certain limit and is permitied, out of the income of any parti-
cular year, to provide for unforesecn liabilities and losses which might be incurred
in future years and for other “usual or necessary provisions” without disclosing
the same, does not render the claim for bonus nugatory. These are factors which
are required to be considered when evolving principles and laying down the con-
ditiong under which bonus should he payable. It would make it all the more
necessary that workmen should not have a feeling that there are no principles
on which they can claim bonus as of right and that they are left {o the sweet will
and pleasure of the management for the rececipt of bonus. It may be that a large
number of banks may, in their own interest and in the interest of peace in the
industry, consider it wise to pay bonus to workmen when large proflts are made,
but the claim of labour cannot rest merely upon the sense of propriety of the
management. Principles are required to be evolved so that those who are good
may continue to rcmain good and the erring may cease to err and act correctly.
The question of bonus is a live issue between the bankers and their workmen and
the samc cannot remain unresolved and be left merely to the sense of fairness
and the goodwill of one of the contending parties. The sense of fairness may not
prevail to the same extent with all those who arc in the management of the affairs
of banks and principles have to be laid down which may be of genecral application
and which may result in, as far as possible, similar treatment under the same or
similar circumstances in all banks. It is also necessary to lay down principles
governing bonus so thai unfair or excessive demands may not be made and unjust
expectations may not be roused which may remaln unfulfilled and produce a
sense of frustration. The concept of participation of labour In the making of profits
has now been sufficiently crystallised by the Supreme Court. It has reference to the
contribution made by workmen taken together as a class and so it would not be
relevant to enquire which section of labour has coniributed to what share of the
profits. “The broad idea underlying this concept is that the capital invested by
the employer and the labour contributed by workmen jointly produce the profits
of an industry. This does not necessarily mean that in the industry in question
labour must actually manufacturc or produce goods, though in the case of manu-
facture and production of goods contribution of labour is patent and obvious”, It
may be that workmen in the banking industry may not contribute to the making of
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profits to the same extent as they may do in other industries, but nonetheless, they
do contribute to the making of profits.

88. In my view, it would be wrong in principle not to make it compulsory for
banks to pay bonus when banks make large profits and there is a gap between
the actual wages paid to workmen and the living wage.

89. I shall now deal with the question of the principles governing bonus and the
conditions under which 1t should be payable and the method of 1ts computation,
The Full Bench formula as applied proceeds on the threefold concept reterred to
earlier, namely, that payment of bonus 18 dependent on profits, that profits must
be considered unitwise and that each year should be considered as a self-gsufficient
unit. Under 1t, out of the adjusted protits, deductions have to be made by way of
prior charges in respect of notional normal depreciation, taxes on income, return
on paid-up capital, return on reserves used as working capital and provision for
rehabilltation, replaccment and modernisation. After malking the deductions as
aforegaid, the available surplus is arrived at whereout provision has t0 be made
for the claim of the industry, the claim of the shareholders and the claim of
labour, the saving of income-tax on account of the payment of bonus heing taken

into account.

90. The Full Bench formula in its entirely cannot be applied to the banking
industiy. Having regard to the protection afforded to the industry under the
provisions of section 29 and sectlon 34A of the Banking Companies Act, it is
ditticult to tind out the precise gross profits of a particular year takin as a self-
suthcient unit. The profits as disclosed In the balance-sheels of banks would be
pronts after making provision for secret or inner reserves and aifer making provi-
gion tor bad and doubtful debts and for other usual or necessary provisions. Secret
reserves are intended to provide for future and/or unforeseen contingent liabilities.
They are intended to provide for lean years so that the level ¢f cdividends may be
maintalned. They are intended to absorb the shocks of perlodic economic¢ depres-
sions. Undisclosed provisions made during the year for bad and coubtful debts
and other usual or necessary proviglons have to ke allowed before arriving at the
gross proiits. The Supreme C%urt, in the Assoclated Cement Companies case, has
laid down that there should be no increase In the items of prior charges provided
under the Full Bench formula. Under the terms of reference, an increase in the
itemns of piior charges would of necessity take place. Under the Full Bench
formula, provision has to be made for income-tax and super-tax, payable on the
adjusted profits arrived at in the manner required by the said formula. Under the
Full Bench formula, the actual amount of tax payable by a company may not matter.
The tax ig notionally calculated. A company may have made losses duriug previous
years and may not be liable to pay any tax, being entitled to set off against the
profits of the year In question losses of the previous years which may have been
carried fcrward. Income-tax may not, in fact, be payable by a concern, having
regard to unabsorbed depreciation. Having regard to the provisions of section 29
and the Forms given in Schedule III of the Banking Companles Act, 1949, a
banking company is under no obligation to disclose in its balance-sheet the amount
provided by it for payment of taxes on income, and the undisclosed provision may
have to Le allowe(f in ascertalning the gross profity having regard to the provi-
slons of section 34A of the Banking Companies Act, 1949. QOne of the matters {or
which provision is required to be made under the Banking Companies Act, 1949,
is the one in connection with the reserve fund under sectlon 17 of the Act. There
are bound to be many inroads upon the Full Bench formula in 1ts application to
the industry of banking. An alternative must be conslstent with the fundamental
concept of bonus as understood in industrial law and as laid down by the Supreme
Court and the limitations imposed by the terms of reference,

91. Having regard to the difficulties inherent in the situation, on the one hand
a subm.ission was made by the All India Bank Employees Assoclation that I
should reject the reference and direct the parties to appear and place thelr views
before ithe Bonus Commission, and on the other hand it was submitted by the
Indian Banks Assoclation and by the Bombay Exchange Banks Assoclation that I
should leave the matter to the banks concerned. 1 have already dealt with these
arguments in the earlier part of my award. The Full Bench !ormula is not a
rigld formula and even In the peculiar clrcumstances affecting the banking industry
and within the limits of the terms of reference, may still serve for calculatling
bonus In the banking industry, if suitably modifled an applied and if the avallable
surplus 1s suitably dealt with having regard to the extent to which the claims of
some of the sharers have already been provided for,
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92, 1 shall deal flrst with the questlon how the adiusted gross profit is to be
arrlved at #roms which various prior charges have ta_be deducted. As a general
rule, in other industrles tha amount of gross profit af shown in the balance-sheet
is acceoted without submitting it to close scrufiny. If enfries have been made
on the debit side delibarately and mala flde to reduce the amounf of gross profit,
it 1s open to the fribunal to examine the guestion, and if it Is safisfled that the
Imougned entries have been so made it may dlsallow the same. It is open to the
parties to clalm exclugion of items cither on the credit side or the debit side on
the ground that the Impugned items are wholly extraneous and entirely unrelated
to the trading vprofits of the year. FExfraneous income may be due elther to some
part of the profit not having been earmmed in that year or to some part of the vprofit
arising out of fortituous circumstances altogether unconnected with the effort of
Iabour or may be income arlsing out of the sale ‘of fixed capital assets. The
Sunreme Court has in the case of the Assoclated Cement Companles »3. Tts Workmen,
reported In (1969) S.C.R.,, page 925 ohserved at page 957 that—

“the tribunal must resist the temptation of dissecting the balance-sheet too
minutely or of attempting to reconstruct it In any manner. Tt is only
in glaring cases where the imbugned lfem mav he paténtlv or ohvionslv
extraneous that a ples for its excluslon should he erntertalned. %% %% ww
In such matters. the tribunal must take an overall, practical and
commonsgense view."

The actual provislon made for devreciation is aJded back. Bonws. ¥ anv. pald
or provided for in reswect of the previous vears or the vear in ovesfion s slen
added back. Debit entries relating to vrevious years, donations. char'fes. nrovi-
slon for gratulty fund, ete.. are also added hack. 'The actunl provizslon for taxatian
made is added back and the amount of tax on adiusted profit 18 worked out
notionally and is subsequently deducted as a prior charge,

93. In the Industry of banking what Ts stated "alove will apply subiect to the
modificntions stated below. The “provision made during ihe vear for bad and
doubtful debts and other usual or necessary provislons” will have to be allowed
even thoupgh some of the vrovisions mav not refate to the year in ouestion taken
as a self-sufficient unlt. The banking coivanies are under no obfiegation Yo disclose
the same in thelr published profits and loss necounts and the provisiong nare
nrotected from discovery to fhe extent provlded In sgection 34A of ths Bnnking
Commuanies Act. These would include secret or inner reserves. The only safegrard
will be that ovrovided bv section 34A(2). Some banks may not claim privilege
and disclose all the provisions made for which privilege could have bren claimed.
Merelv because they da not claim privilege. they cavnot be put In a disadvantageous
positlon.  Where such disclosure is made The Trihmnal will have to plav a role
similar to that plaved by the Reserve Bank of Indis under the nrovisions of
sertion 34A(2) so that such banks may be put on a position similar to that occupled
by other banks.

94, Havine regard to the fact that the wrovislon for taxes on Income is one of
the items which falls within the words “other vsial or necegsarvy nrovisions”, a
number of banks do not in fact disclose the provislon made by them In connection
with taxe« on income. There are however banks which o di<rlose this vrovision.
Generally speaking there are three different ways In whirh the metter ig deslt
with by barks. In somea cases, in the vrofit and loss acconnt ne mentinn {s made
at all of any vrovisfon for taxes on Income but in the dltertors revart onlv an
indication i given that the flgure of profit of the vesr is arrlved at aftar malkring
allowance Zor taxation., This will be seen from the profitt and lose account pnd
directors rennrt of the Allahabad Bank Ltd. for the vear 1980. In some cnses. in the
profit and loss account on the expenditure side nrovision 1s macde for taxation.
The vprofit and loss accomt of the Central Bark of India for tha vesar 1080
Mlustrates this. Even in this class of cases. such diselosed provision is made after
taking into account the tax deducted at the sourre which remping undisrlnsed in
respect of income Uke interest on securlfles and dividends from commanies, In
other cases in the nrofit and loss account the halanee of profit is shown “subiect
to taxatlon” and In the directors report the namount set anart as wrovision for
incare tax and suner fax for the vear ig¢ shown. The directors reoort and profit
and loss account of the Bank of Tndia Timited for tha vear 1960 brings this ant
Euen in such cases the disclosed vnrovision 13 made affer taing into acenint the
tax dedurted at the souree  which remains undlselnsed, From the puhlYshed
brlance-sheets and oroft and Toss accormt and the dirrefars renort of banking
comnaniea it would he difficult in the ease nf most of the cnmmaniss tn find ont fhe
tax Tiabfi'y for sanv vear. Tt wag urged eon bebnlf of some of the bapks that
auditors are required tn state in respect of hanking ccmpanies Incorporated in
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India, under section 30 of the Banking Companies Act, that the profit and loss
account shows a true balance of profit and loss for the period covered by such
account. Al the hearing of the reference when Shri Palkhiwala, the learned
counsel for the Bombay Exchanqe Banks Assoclation, was arguing the matter, on
a question put by me, after enquiring from Shri Raiji of Messrs. N. M. Rai}i & Co..
Chartered Accountants of Bombay, Intimated to me that whenever In the profit
and loss account itself a provision for taxes is made, the suditors have to go into
the question whether the provision i3 too much or too little because they have to
certify that the profit and loss account presents a true and correct picture. If,
however, the provision for iaxes appears in the profit appropriation account, the
auditor would be concerned If the provision 1s too little but not if it is too much
because in such a case, the profit and loss account would not be affected. All the
aforesald three methods are legally permissible. There is nothing to prevent any
bank in future from switching over from one method to another,

95. Having regard to the terms of the reference and taking everything into
consideration, I direct that as regards banks whose profit and loss account does not
disclose any provision for taxcs on income. there will be no amount added back
to the disclosed proflt on account of taxes on Income and there will be no deduc-
tlon subisequently made In respect of the notlonal taxes con income. represented
by the adjusted profits. As regards banks which have disclosed the provision
made for taxes on income in the profit and loss account, they may siill not have
disclosed the amount of tax deducted at the sourre for which the banks are
entitled te claim credit whilst paylng taxes. Even in a given case where a full
disclosure has been made In respect of the provision ‘or taxes in the profit and
loss account including the tax deducted at the source, the banks dolng so cannot
Ye placed in a disadvantageous position by reason of such disclosurc. g[n the cage
of all thoge banks also there will be no amount added back to the dlsclosad profits
on account of taxes on income and there wi'l be no deduction subsequently made
in 1espect of the notlonal taxes on Income represented by the adjusted profits.
As regards the third type of banks which show the proflt subject to taxagon in
the profit and loss account and disclose the provision made for taxes on income
whilst appropriating the profit. the actugl provision m#fde for tax on income should
be deducted from the profit shown in the profit and loss account, and subsequently
there will be no deductlon In respect 6f the notlonal taxes on income represented
by the adjusted proflts. All the aforesald provislons will, however. be subject to
the safeguards provided by section 34A(2) of the Banking Companles Act, 1949,
and any adjustments that may have to be made in the light of any certificate issued
by the Reserve Bank of India. Where. however, nc privilege {3 claimed by any
bank and full disclosure has been made, the Tribunal will have to play a role
slmilar to that played bv the Reserve Bank of India under section 34A(2) and
the requisite adjustment may be made In the same way and to the same exient as it
would have been done if a privilege from disclosure had been clalmed and a certifi-
cate had been 1zsued by the Reserve Bank of India. The adJusted profits will have

te be grrived at in the manner aforesaid.

Prior Charges

98. The amount which i required to be compulsorily set apart by a bank by
way of reserve fund out of its profit under the provisions of sectlon 17 of the
Banking Companles Act, 1949, should be allowed as a prior charge. Under the
provisions of the said sectlon, out of the balance of profit of each year us disclosed
In the profit and loss account prepared under section 29 and before any dividend
iz declared, a banking company incorporated in India is under an cbligation 1o
transfer to the reserve fund a sum equivalent to 10t less than 20 per cent. of such
profit until the amount in the reserve fund together with the amount in the
share prcmium account equals the pald-up capital of the bank. It is open to a
bank to trapsfer to the reserve fund an amount in excess of 20 per cent. nf such
profit and to do so even if the amount standing to the credit of ihe reserve fund
exceeds the amount of the paid-up capital. The provision here made 1s restricted
only {n the extent to which it is obligatory on a hank to make surh transfer {o

the reserve fund.

97. On 27th December 1961, the Governor ot the Reserve Bank of India addresssd

8 letter to all Indian Scheduled Banks in which it {s staled as under:—
“In the last ten years while the deposits of banks have risen substantially
there has not heen any maferla) increase in thelr capital and reserves—
with the exception of the compulsory appropriations to the reserve funds
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required under exlsting legisiatlon in the case of banks, the reserve funds
of which are less than their paid-up capital-——with {he result that the
ratio of paid-up capital and reserves to deposits of scheduled banks has
steadily declined from 9 pcr cent. in 1950 to § per cent. in 1880,

The existing provislong with regard to minlmum capifal ond reserves
as well as transfers to reserves out of annual profits in the Banking
Companies Act are of a minimal character which were introduced in the
then prevailing context; the chlef objective then was to  raise the
standard of performance of several sub-standord bankg which had come
into existence during the War years. In the altered circumstances of
today, higher operational standards than those stlpulated in 1949, have
become imperative. Fven in advanced industrial countries, with well
developed banking systems, therc hag always been a conscious and
ceneerted effort ip get the shareholders’ money in business into a proper
trading relationship to their deposits; the ratlo of capital funds to
deposits of banks abroad has generally been on the increase in the last
decade, Taking this and other relevant facfors into account, I consider
that banks in India should aim to achieve a ratio of 6 per cent, of capital
funds (comprising paid-up capital and published reserves) to deposlts.
Woowo kR w A number of banks expressed to me a specifie preference
for an informal agreement rather than legislation or direclives in this
regard. I agree that there iz a great deal 1o he sald fcr preferring a
pattern of conventions which banks will be expected to follow. I shall,
therefore, be glad if in respect of transfers to publlshed reserves bhanks
will observe the following conventions:

{i) Where the published reserves of banks are cquivaleni to or more than
their pald-up capital, irrespective of what is said in Sections 11 and 17
of the Banking Companies Act, they ‘should transfer at least 20 per cent.
of their declared profits (that is to say, profits after making usual and
necessary provisions) to thelr published reserves till such time as thelr
published reserves and paid-up capital reach a level nf at least 6 per
cent. of thelr deposits,

{11) Where the reserves of banks have not reached parity with their paid-up
capital, they should continue to transfer 20 per cent. or more of their
disclosed profits fill—

(a) the reserves are at least equal to the pald-up capltal and

(b) the ratio of paid-up capital and published reserves to total deposits
is at least 6 per cent.”

In a letter dated 6th January 1962, addressed by tlie Depuly FEconomic Adviser
of the Reserve Bank of India to tlie Secretary, Indian Banks Assoclation, it was
stated as under:—

“At present, the banks prepare their Balpnce Sheet and Profit and Loss
Account as provided for in Section 29(1) of the Banking Companies Act,
the forms of which are set out in the third schedule to the Act. Accord-
ing to this proforma, banks draw up iheir Profit and Loss Account after
making provizlons durlng the year for bad and doubtful dehts and
other usual or necessary provisions. While some hanks include under
the latter Frovisicms. tax provision also, others show tax provision as
a separate ltem as an appropriation of profit. In para. 5(1) of Governor's
letter, the banks are requested to transfer at least 20 per cent. of their
declared profits (i.e. profits after making usual or recessary provision)
to thelr published reserves.

It was Intended that in arriving at the declared profits the banks
should follow a uniform practice in the matter of cdisclosing thelr profits
vis~a-vig the provision for taxation. In the meetlng which the banks’
representatives had with the Governor on 17th November 1961 it was
stated that benks were working out a uniform practice in this matter
by preparing a proforma {n consultation with their auditors. We awalt
receipt of the proforma from your Assoclation in due coursc.”

In a letter dated 25th January 1862, addressed by the Executive Director of the
Rererve Bank of India fo all Indlan banks, it is staled as under:—

“2. Certaln banks have already reéserves which are aqual to or exceed thelr
pald-up capital, The intentlon s that such banks should transfer not
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less than twenty per cent. of their disclosed profits arrlved at after
making the usual and necessary provisions and after deduction of the
provision for taxation,

3. There are several banks the rcserves of which are not equal to their
paid-up capital. The intent of the Governor’s letter Is that such banks
ghould, till they reach parity of pald-up capital and reserves, follow the
same basis of computation as tﬁey observed In their Proflt and Loss
Account for 1960. 'That is to say, If they computed transfers to reserves
on proflts before tax they should continue to do so till parity is reached.

4. 1 may happen that banks which have reached parity of pald-up capital
and reserves will, by reason of an Increuse of their pald-up capital,
come under the lega] gbligation to make transfers to thelr reserves under
sectlon 17 of the Act. Such banks would be permitted fo compute their
disclosed profits for the purposes of such transfer, after making the
usual1 an'd necessary provisions and after deductlon of the provision for
taxation.” '

98. In order to comply with the provisions contalned in sectlon 17 of the Act,
it is not obligatory on any banks to calculate profits without making a provision for
taxes on Income. The conventlon sought to be established by the Reserve Bank
of India iz a hcalthy convention in the Interest of the banking industry. Taking
everyllung Into account, I am of the view that for the purpose of calculation of
bonus, if a sum equal to 20 per cent. of the profit referred to in section 17 after
making provision for taxes on income 1s transferred by any bank to the reserve
fund in order to comply with the provislons of sectlon 17 or in order to act in
accordance with the convention sought to be established, it should be allowed as a
prior charge and I direct accordingly.

99. The next itcm to be provided out of the adjusted profits is the item relating
to depreciation. Under the Full Bench formula, what is liable tp be deducted is
notional normal depreciatlon. There is no dispute as regards what 1s required to
be deducled under this head. The Supreme Court in the case of the Associated
Cement Companies Limited and another vs. Its Workmen, reported in (1959) S.C.R.,
pagce 925, has stated that depreciation which has to be deducted from the gross
profits should be the notional normal depreciation as explained in the case of The
Surat Electrieity Co. Ltd. (1957) 2 LLJ. page 648, and should not include initial
and additional depreciation allowable under the Income-tax Act and I direct
accordingly.

100, The next item of prior charge to be considered is the one relating to return
oa paid-up capital. The Full Bench formula provided generally for the payment
of Interest at 6 per cent. per annum on the pald-up capital and 2 per cent. on
working cafital. Subsequent decisions show that the Tribunals have not regarded
the said rates as inflexible and have congiderably modified them In the lght of the
relevant circumstances in each case, The Supreme Court has in the case of the
Associnted Cement Companies Litd., vs. Its Workmen, reported in (1859) S.C.R., page
925 at pagec 962 approved this method of approach of the Tribunals as the correct
approach and has stated that it is necessary to fix the rate of interest on the two
1tains of pald-up capital and working capltal according to the circumstances of each
case, It has also added that ordinarily Tribunals award interest at the rate of
six per cenl. per annum on paid-up capltal.

101, Shri Palkhiwala, the learned counsel on behalf of the Bombay Exchange
Banks Associatiun and Shrl Phadke, the learned counsel for the Indian Banks
Association, urged that the scheme of taxstion had changed conslaerably since
the iime when the Full Bench formula was evolved and that In order to place n
shareholder In the same posiiion which he occupled in the year 1949 when he
received a dividend of 8 per cent, it is now necessary to provide a dividend of
8.4/7 per cent. or 8:57 per cent. Shri Palkhiwala as well as Shri Phadke further
contended that In the banking industry the return on the paid-up capitel should be
12 per cent. in the coniext of the conditions prevailing in the country. It was
urged that there was an upward trend in the yleld of dividend on equlty shares
as well as cn preference shares ang that what was considered as a falr return
in 1949 could nnt be considered to be a falr return today. It was urged that In
the year 1949 fixcd deposits ylelded 2 per cent. interest whereas now they yleld
four per cent. interest. It wac further urged that In the banking industry there
was nho scope for capital growth as in other Industrial concerns and that the equity
shareholders should be provided with a larger return than the preference tchare-
kolders as the preference shareholders were secured whilst the equity shareholders
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were not similarly secured. The All Indla Bank Empldyees Assoclation ont the
other hand has pleaded that the return on paid-up capital should be less than
the usual return allowed in borus cases for other industries and should never be
more than 4 per cent, Shrl Sule, the learned Advocate on behalf of the All India
Bank Employees Association has contended that In non-banklng conceins the
pald-up capital was fixed whilst In banking concerns it was circulating and that
the risk to puld-up capltal in banking concerns was much less than in non-banking
concerns. Shrl Dudhia, the learned Advocate on behalf of the All India Bank
Employees Federatlon submitted that in the banking industry less ihan six per
cent. should be pllowed by way of return on the paid-up capiial, that the element
considered by Tribunals in fixing the relurn on paid-up capital was the element
of rislk and that in the case ¢f a manufacturing industry the element cf risk was
greater as the pald-up capital was sunk In fixed block whilst In the banking
indusiry, the paid-up capital was not so sunk.

102, In consldering the relurn on pald-up_capital two faclors have to be taken
into asccount. The return on paid-up capital has to provide for interest on the
capital involved. It has also to provide for compensation for the risk involved In
business. In the banking industry the capital of a bank is not wholly sunk in
Axcd assets. Fixed assets, however, may be regarded as more stable than fluld
assets. There is risk to paid-up capital In the business of banking as well az In
other Industrles and no difterence in the return on the pald-up capital can be
made on that account. A Tribunal concerned with the question of bonus In every
case has to consider the circumstances In connection with each bank which comes
before it while dealing with the question of return on paid-up capital and reserves
used as working capital.

103. No doubt, the taxation policy has changed {e the deirlment of the share-
holders. The substance of the changes effected as stated by Shrl Palkhiwala in
brief are the following:— Prior t¢ 1959 under the scheme of the Indian Income-tax
Act, 1922, 0 company paid income tax and super tex on its own profits but the
income tax, though not the super tax pald by the company on its ¢wn profits was
by fletion of law deemed 1o Le pald by the company on behalf of the shareholder
and the shareholder got creull in his assessment for the income tax so paid by
the company on its own preofits. The company was also assessable to wealth-tax
on 1its own assets under the Wealth Tax Act, 1957. In 1859, the scheme was
changed. The shareholder do=s not now get credlt for income tax pald by the
company oun 1ts own profits. Tc compensate for this heavier burden of taxation
the rates of taxation on cumpanies have been reducced and the companies have
been exempted from the burden of Wenlth-tox., As companies have now to pay
a smaller amount by way of taxes, the profits available for the purpose of distri-
butlon correspondingly increase. The shareholders whose income is subject to
payment of Income tax will, however, have to pay Income tax on the dividend
declared by a company. The reduction In the rates of tax on companies and
the abolition of wealth-tax on companies is however not enough fo compensate
the shareholder fully for the aboltion of the credlt to the shareholder in respect
of the income tax paid by the company on its own profits,

104. Even prior to the change effected in the taxation scheme the shareholder
got the benefit on account of Income tax to the extent that the company had
ald the same. Where a dividend was declared out of the profils not included
n ihe total income of the company like profits of earlier years or out of any income
whirh was not subject to Income tax or out of any amount atlributable to any
allowance made in computing the profits of the ct)mfany, ihe shareholder got no
benefit. The changes effected in the scheme of taxatlon are not conflned to bank-
ing companies but are applicable to companies in general whether they transact
the business of banking or any other business. So far, the only case in which a
rhange has been made In the rate of return on paid-up capital on account of
the change in the scheme of taxation is the case of Alcock Ashdown & Co, Lid. vs.
The Engineering Mazdoor Sabha, reported in 1961 Industrial Court Reporter, page
321. In that cagse Shri M. R. Meher allowed a taxable return of 74 per cent. on
pald-up capital which worked out to a net dividend of 6:25 per cent. It may
be mentioned that in that case even If a return of 6 per cent. subject to lax was
allowed, there would have beeri no available surplus but a deficit. The provision
made under the Full Bench foimula by way of a return on the pald-up capital is
nol intended to provide all that the shareholders can get by way of dividend. The
shareholders can also look to the interest allowed on reserves used as working
capital and on the avallable surplus for the sallsfaction of their needs by way of
dividend. In the banking industry unllke other Industries reserves heve to be
built ug compulsorily upto a certain limit and reserves are required t¢ be provided
under the convention sought te be established by the Reserve Bank of India.
These reserves would he conslderable and the return allowed thereon would also
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be available for the benefit of shareholders of banks. Having regard 1o the
peculiar ecircumstances concerning the banking Industry and iaking all factors in-
cluding the exhibits filed before me and the arguments advanced before me, inta
account, I am of the view that generally speaking a return of six per cent, should
be provided on the paid—ug capital, the detrimeni suffered by the shareholders by
reason of the change In the policy of taxatlon heing taken into sccount whilst
distributing the available surplus, and I direct accordingly.

105. It was urged that bonus share capifal should be allowed a return of 2 per
cent. only and not more. Once bonusg shares are issued which rsnk for dividend
like ordinary shares the markel rate for these shares is the same as that of ordinary
shares and no distinction can be made between the holders cf bonus shares and
other shares. There 18 no reason to differentiate bonus share capltal from ordi-
nary share capital. There however cannof be any rigid rule in this connection,

1068. The next item of prior charge relates to the return on reserves utillsed as
working capital. The All India Bank Employees Association has submitted that
a return of not more than 2 per cent. should be allowed on ‘reserves In excess of
the reserves reaiulred under the Bankinf Companies Act only when actually used
as working capital during the year”. It is further submitted tha: ‘“depreciation
reserves sgould not be permitteq any return even though such a reserve may be
available and may have been used as working capital”. No distinctlon can be
made In respect of reserves used as working caplital having regard to the sources
from which they are drawn, The argument advanced in this connection runs coun-
ter to the decislon of the Supreme Court on the point and the well settled law
on the point. “We think it is common sense”, observed the Supreme Court in the
Assoclated Cement Companies case reported in 1959 Supreme Court Reports, page
925 “that if the concern utllises liquid funds available in its hands for the purpose
of meellng ils werking expenses rather than borrow the necessary amounts, it is
entitled 1o clalm some reasonable return on the funds thus used.”

107. Shri Palkhiwala on the other hand contended that reserves used as working
capltal should be treated cn the same footlng as pald-up capital for the purpose of
providing a return thereon. He urged that all the working capital of bapks is
exposed to the same risk as its share capilal, that the reserves of banks are frozen
profils and constitute the very core of the institutlon, that in the case of
ordinary concerns, reserves used as working capital only take the place of borrowed
capttal and such reserves may be distributed by way of dividend to sharvehclders,
that in the case however of the banking industry, the bullding up of reserves iIs
esgentlal for the stability of the institutlon and the reserves are treated as part
of the working capital of the banks, that a statutory oblgation is imposed upon
banks to maintaln reserves while no such obligation is cast upgn non-banking
companies, that since banks have compulsorily to bulld up reserves until the
regerves equal the pald-up capital, the shareholders would not gat enough return
on their holdings until such reserves are bullt up and the shareholders should bhe
compensated by a larger dividend in later years, that banks have not merely lo
provide for statutory reserves but have to keep substantial other reserves known
as secret or Inner recerves, thal a higher return should be sllowed on disclosed
reserves to compensate for fhe absence of return c¢n secret reserves and that the
Sastry Tribunal having consldered all aspects of the matter In para. 361 of Iis
award, had recommended that six per cent. return should be allowed on Loth pald-
up capital as well as on reserves and that in the banking Industty ne distinction
ghould be made for the purposes of return between pald-up capital and reserves.
In the alternative, 1t was contended that fo the extent of the statufory rcserves,
the same return should be sllowed as on pald-up capltal because slatutorv reserves
could nct be withdrawn.

108. The usc of reserves.ns working capltal in a non-banking industry depends
upon the wishes of the company. A non-banking company is under no chligation
to mainiain any reserves ard may have the moneys lying in the reserve {und
distributed amongst the shareholders, In the banking Industry, statutory reserves
have 10 be compulsorily provided. These reserves, however, are neccsgary for the
stability of the institulion of banking. They inspire confldence in the depositors
attract more business and conduce to larger profits. There reserves in the results
are equally beneficlal 1o the sharcholders. considering the questidn of return
on reserves used as working capltal, the Labour Appellate Tribunal In the case of
the Millowners’ Assoclation, Bombay vs, Rashtriya Mill Mazdoor Sangh, reported
in (1850) 2 LLJ., page 1247 has observed at page 1254 as follows:—

“The pald-up capital, however, runs a double risk, viz. (1) normal frade
risks, and (2) risks Incldental to trade cycles; whereas In the case of
ithe reserves employed as working capital which 1z more Hauid than
fixed capltal the incidence of risk to which it is subject 13 rather small.
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So the fair return on reserves employed as working capital must neces-
sarily be much lower than the fair return on pald-up caplital.”

This argument would nol be avallable In connection with statutory reserves
to the same extent as in the case of reserves in other Industries. Some kanks
may maintain reserves In excess of those statutorily required io be maintained.
There might be resorves which might be required to be maintained having regard
to the conveniion sought to be established by the Reserve Bank of India referred
to earlier. There might be reserves provided In excess of that convention by banks,
The rate of return in respect ot reserves required to be maintained either under
gection 17 of the Banking Cornpanles Act or by reason of the convention sought
to be established by the Reserve Bank of India, which have been used as working
capital, cannot be the same as the rate on reserves which it 18 not cobligatory to
maintaln as aforesald and which the bank may have used as working capital.
Suffice it to say that a slightly higher return than the one glven In other indusirial
concerns is rcalled for in 1especl of statutory resefves and reserves required to be
maintained under the convention sought to be established as aloresaid used as
working capital. These reseives, however, cannot be equated with pald up capital,
It is nout possible to lay down what exact percentage of return should be allowed.
As observed by the Supreme Ccurt in the Associnted Cement Companies case, the
rale will vary according to citcumstances of each case and interest has fo be
allowed according to relevant circumstances. Speaking generally, if four per cent.
return 1s allowed on the reserves used as working capital oiher than statulory
reserves ond reserves required to be maintained under the convention sought to
be established by the Reserve Bank of Indla, 4} per cent. return may be allowed
on s_tatttiltory reserves and reserves required to be maintained under the aforessid
convention,

109. The next 'tem of prior charges that will htive to be considered iz the
Erovision {for rehabilitation, replacement and modernisation. The All Indla Bank
mployees Association has pleaded that ‘‘no provision for rehabilitation, should
be allowed on bulldlogs and other fixed assets in the banking Industry”, There
is no reason why the banking companles should be treated ditferently from other
companies in this respect and the claim is rejected. The provision required to be
made for rehabhilitation, replacement and modernisation in the benking industry
would nol be very great as ccmpared to other Industrial concerns. The demands
for rehabilitation, replacement and modernisation will relate mainly to build-
ings, safe deposit vaults, alr conditioning plants, accounting machines, ete I
direct that the prirciples in this connectlon lald down by the Supreme Court in
the Associated Cement Cempanies case reported in 1959 S.C.R. page 925 should be
followed. It is now well settled that provision for rehabilitation, repilacement and
modernisation would not cover a provision for expansion. After making the afore-

sald deductlpns for prior charges from the adjusted profits, the avallable surplus
would be arrived at.

Available surplus

110. Ordinarily, there are three clalmants claiming a share in the distribution
of the available surplus, viz. (1) industry, which claims a share for the purpose
of its stability, expansion and other needs, (2) shareholders, who clalm a share by
way of odditional return on cepital invested by them, and (3) labour, claiming
bonus As regards the claim of the Industry, Shrli Palkhiwala has strongly urged
that half of the available surplus should be set apart (1) for the credit and deve-
lopment of the banking institutlon, (2) for the security of the depositors, end
(3) to effectuate compliance with legal provislons and banking ronventions. He
submitted that in the banking Institution there cannot be large bonuses as there
could be In Industrial Institutions. He urged that after setting apart 50 per cent,
of the available surplus as aforesaid in the balance both labour and shareholders
are enfitled to a fair share. Ile urged that there were other considerations which
had to be horne in mind befcre p share was given to workmen, such na llabilily for
gratumty and pension fund, He stated that %n the banking industry, if any bank
skipped paying dividends for a year or two, there would be a run on the tank.
Therefore, a divldend equalisalion fund would have to be maintained, Shri Phadke
on behalf of the Indian Banks Association adopted the arguments advanced by
Shri Palkhiwala. TIle rtated that the factors to be considered were (1) the exient
to which a particular bank was away from the required level of reserves Loth
under sectlon 17 of the Barking Companies Act, 1949 and under the convention,
and (2) the liahillty In respect of gratuity, even if no fund was created by the
bank. He urged that there covld be no hard and fast rule regarding the division
of the available surplus, He stzted that 40 per cent. of the avallable suipluz may
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1ald a large bonus in the cage of one bank and low bonus In the case of another
ghn Sule, un behall of the All India Bank Employees Assoclalion, contlended that
the claun of the industry should be rejected wn limine as the industry had fortified
1tself by building secret or inner rescrves and by refusing io disclose some of the
necessary items Shri Sule urged that If the suggestions of shri Palkhlwala were
glven ellect to, there would le nothing left for the workmen by way of bonus
Statementis were [iled taking tle figures of profits of leading Indian banks for the
year 1960 {o show the samc Shri Sule pointed out that most of these banks had
made provisions for payment of bonus for the year 1960 Shri Sule forcefully urged
that the reference was not mtde by way of punishment to thqe workers so as io
deprive ithem of the bonus which they were dgetting by 1eason of any principles
or melhod of computation thal may be evolve Shrli Dudhia on bechalf of the All
India Bank Employees Federalion urged thal the depositors and the industry were
provided for under the usual movislons made by banks that the avallable suiplus
must be divided belween the shareholders and the employees and that the depo-
sitors and the industry should not be allowed to reduce the surplus any further 1In
thae Associated Cement Compenies’ case, reported In (1959) SCR page 925, the
Supieme Courf has chserved at page 974 as under —

“The ratin of disiribution would obviously depend upon several facts What
are ihe wages paid 1o the workmen and what 15 the extent of the gap
between the same and a llving wage? Ias the employer set apsrt any
gratwty fund’ It yes. what 1s the amount that should be allowed for
the bonus year? What i3 the extent of the available surplus? What
are the dividends actually pald by the employer and what are ihe proba-
bilities of the ndurciry entering upon an immedlate programme of
expansion? Wha&dl\udends are usually pald by romparable concerns?
What 15 the gen®al financlal position of the omployer? Has ihe
employer to meet any uigent liabillty such as redemptlon of debeuture
honds? These and similar considerations will naturally determine the
actual mode of dlsiribution of the available surplus. u
The fact that the employer would be entitled to a 1ebate of income-tax
on the amount of bhonus paid to his workmen has to be tnken into account
and In many cascs It plays a significant part in the tinal cistribution”

These general conslderations apply {o the banking industry in consldering
the question of the distribution of the available surplus As regards the claim of
the industry for 1ts stability, expansion and other needs, provislon has already been
made by dlrecling that out of the adjusted profits deduction should be made in
vespect of 20 per cent of the profits of the banking company as disclosed in the
profit and loss account prepared under section 20 which have been {ransferred to
the rescrve fund under section 17 o1 been added to the reserve fund under the
convention sought to be established by the Reserve Bank of Indla Shri Palkhi-
wala, however, contended thal industry's need for expansion is not to bo equated
with the securlty of the depositors, that the contribution to reserves had to be
made for the cecurlly of the dcpositors and that the need for expuangion had fo
be provided for The provision mado as aforesald i3 both for the eecurity of the
deposltors as well as for the expansion of the industry In additlon to the pub-
lished reserves there are secicl or inner reserves for the protection and stability
and other needs of the industry The industry 13 thus provided for in a fair measure.
The clpims of the Industry are however, not totally ruled out It may be that
gpecial needs of the Indusliy may have to be provided for in a glven year. One
cannat contemplate all the varieties of clrcumstances which may occur in the
future A iribunal dealing with the question will bear them in mind whilst dls-
tributing the available surplus In cvery case the extent to which ihe Indusiry
{s already provided for will have to be taken into account. As regards the claims
of the shareholders, the shareholders would be getting not merely ihe Inierest pro-
vided for them by way of return on pald-up capital. but would beneflt by the relurn
provided in connection with reserves used as working capital Money 13 the stock
in irade of banks and reserves would ordinarily be usged as working capital The
building up of reserves Is obligatory upto a limit In the banking indusiry and is
further required to be done urnder the conventlon sought to be established The
extent of fhe reserves which have been built up and the return Frovided thereon
would have to be taken into account by tribunals whilst distributing the available
gurplus In distributing the aveilable surplus the reductlon In Income tax by rea-
son of the payment of bonus will have to be taken into account Ia this connec-
tion, however. it will have to be borne in mind that where appropriation for pay-
ment of bonug has been made In the balance-sheet and directors report, the reduc-
tion In the amount of tax payable by reason thereof fo that extent {a generally
taken info aceount by banks whilst making a provislon for tax on income In
view of the provisiors made as aforesaid under the scheme ag evolved, generally
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speaking, labour in the case of a number of banks will become the major claimant.
The term labour will cover ktolh workmen and non-workmen.

111. In the course of the hearing, there was a discussion In connection with
Imposing a celling cn bonus. Shri Phadke suggested that there should be 5 ceiling
on bonus. This suggestion was not acceplable to any of the employees' organisa-
tions. In my view, there is no necessity of imposing any ceiling on bhonus. The
Supreme Court, in the case of the Standard Vacuumn Reflning Co. of India vs. Its
Workmen and another, reported in (1861) 3 Supreme Court Reporis, page 536, af,
page 561 has staled that in its opinlon it would be inadvisable and fnexpedient to
put a ceiling in the matter of awarding bonus. In this connection the {further
observatlons of the Supreme Court in the aforesald case may well be horne in
mund.—

"o, unreasonably high or extravagant claims for bonus cannot be enter-
tained just because the avallable surplus would justify such a c¢laim. As
has been observed by the Labour Appellate Tribunal in Burmah-Shell Oil
Storage and Distributing Co. of India Ltd.,, Bombay vs. Their Workmen
[(1953) 2 LLJ. 246] care must be taken to see that ihe bonus which is
given 18 not 50 excessive as to create fresh problems in lhe vicinity that
upset emoluments all-round or that it creates industrial discontent or
the possible emergence of a privileged class. The impact of the award
of bonus in an industrial dispute on comparable employments or on other
cmploymenis in the region cannot bo altogsther ignored, though its ctfect
should not be over-estimated elther.” .

112. The formula as evelved In order to satisfy the requirements of law relating
to banking companirs and the limitations imposed by ihe necessitles of the siluation
and the terms of the referenc~e is sufficlently elasllc to meet the just claims of
labour If what 15 iruplicll in the formula as evolved is kept in view and glven
effect to. The Tribunal decling with the question of bonus for a given yesr will
have to attempt 1o do justice between the parties without some of the relevant
matters becing disclosed to the tribunal. Such g procedure may not oppeal 10 a
judiclal mind. Non-disclosure of these matters has becomne necessary for the
mainienance of this delicate instrument of credit in the larger interesta of the
public and the best that is posulble will have fo be done within the limiiations
Imposed by law and public policy.

Exchange Banksa

113. As regards the Exchange Banks, Shri Palkhiwala submitted that there
were some special consideralions applicable to the Exchange Banks, They have no
speclfic paid-ug capital or reserves for India. The Exchange Banks have bheen
incorporated abroad and they have reserves which have heen bhuilt up out of their
global proflts, The quesilon will arlse as regards the amount of paid-up capital
and the amouni of rescrves on which return is to bo allowed. For this purpose
Shrl Palkhiwala suggested that return sghould be allowed on such amount of capital
and on such amount of reserves as bear to the total paid-up capital and to the
total disclosed reserves respectively the same ratio which the Indian working funds
bear to the world working funds of the banks concerned. The aforesaid suggestion
is falr and reasonable and the same proportion which the Indian working funds bear
1o the world working funds should be adopted for the purpose of determining the
proportion of capital and reserves on which return should he allowed in the case
of the Exchange Banks.

114. The next qugsilon that arises for consideration 18 whether In respect of
20 per cent. of the profits made by the branches of the Exchange Banks In Indla a
prior charge should be glven for the purpose of meeting the clalms of the Industry.
The provisions of section 17 of the Banking Companles Act, 1949, are not applicable
to Exchange Banks, and they are under no obligation to transfer any part of the
profit made by their branches in India to the reserve fund. The convention sought
to be established by the Reserve Bank whereunder 20 per cent. of {the profits have
to be set apart until the paid-up capital and published reserves reach the limit
of af least six per ceni., of the total deposits, 1s also not applicable to Exchange
Banks. As reserves of these institutions are kept with thelr head offices, the
Reserve Bank by its letter dated 17th June 1961 had proposed to prescribe a flexible
formula linking the capital to their deposits. It proposed to prescribe “(a) mini-
mum ratio of their capital [viz, cash or Government securities maintained with
the Reserve Bank under section 11(2) of the Banking Companies Act] to deposits
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mum capital of Rs, 15 lakhs, swhichever is higher, if they
bay or Calcutta, or (b) the minimum ratio
of capital Lo deposits of D per cent. or Rs. 20 lakhs, whichever is higher, if they
operate in either Bombay or Calcutta.” It further stated that approved securities
lodged with the Reserve Bank under section 11(2) of the Banking Companies Act
would continue to count as part of lquid assets under section 24 of the Act.
Shrl Palkhiwala contended that even though the provisions of section 17 and the
provisions of the convention are not applicable to Exchange Banls, they should
be put on par with other baunks by providing that 20 per cent. of the Indian profits
should be set apart as a prior charge. The result of acceding to this request would
be that even though Indian banks would not be entitled to claim by way of prior
charge 20 per cent. of the prollis where the reserves together with moneys stand-
ing to the credit of the share premium account had equalled the pald-up capital
and where the pald-up capital together with the published reserves had reached
the limit of six per cent. of the total deposlis, the Exchange Banks would be eutltled
for all times to claim 20 per cent, of profits as a prior charge. There is no reason
why any such prior charge should be permitted. No doubt, when dealing with the
quesilon of availeble gurplus, the fact that 20 per cent. of the profits have nol been
treatea as a prior charge in the case of Exchange Banks will be a circumstance
to be taken inlo account while distributing the avallable surplus. Shri Palkhiwala
next contended that in the proht and loss account of the Exchange Banks under
the heading “Income less provision made during the year for bad and doubtful
debts and other usunl and necessary expenses”, the Exchange Banks show Income
after making provision only for bad and doubtful debts and do not provide for
any amount under the head “usual or necessary provislon” and that the profits
disclosed by them are commercial profits, Shri Palkhiwala, however, conceded
that as regards the provision for taxatlon the position of the Exchange Banks was
the same ag that of Indian banks., 8hri Palkhiwala urged that the Exchange Banks
ghould be compensated for the same. Any relevant clrcumstance established by
any Exchange Bank which weould distingulsh it from Indian banks will have to be
taken into account whilst distilbuting the avallable surplus. In the case of
Exchange Banks the general observalion made that in the case of a large number
of banks labour will be the claimant for the major share in the avallable surplus
will niot apply., The same is not intended to be made in the case of the Exchange
Banks, One cannot predicate and say what the share of labour will be in the
gvailable surplus In the case of Exchange Banks in any given year.

at 5 per cent. or a mini J
operate in centres other than in .Bom

Qualifications for eligibility and other matters

1/5. The All Indla Bank Employees Association has pleaded th -
tion for eligibillty should be that the person recelving bo};z)ms shovjldEl tbéhg xqvléille(igca%
who has worked during lthe whole or a part of the year for which bonus is to be
paid. The All India Bank Emplcyees Federation has submitted that ofticers and/or
non-workmen gctling basic salary above Rs, 650 per month should not be paid any
bonus. It has further submlittied that bonus should be proportionate to the earn-
ings of workmen for the year in question irrespective of the fact whether they are
In the service of the bank nt the time of payment or not and that bonus should be
pald unconditionally. The Punjab Natlonal Bank Staff Assoclation. REastern Circle
Calcutta has pleaded that anybody who has worked In the bank in any c-apacit’
tor any period under any condition will be entitled to bonus and that persong whg
are eligible for bonus but who are not In service of the bank should be pald bonus
on thelr submitting clalms in writing to the bank. It has further pleaded that sn
employee whose services may have been discharged or may have been dismissed
tor mlisconduct shall also get bonus with the proviso that if an emplole h
defrauded or caused damage or loss to the bank any claim which the bgnl?; n
legally have agalnst him should be set off against any claims (including a clcian
to honus) which the dismissed employee may have against the bank ¢ am

116. The Indlan Banks Association has submitted g

workmen nre not within tho purview of the reference mtnl‘liatth%?ct%: Igg%{[%glngm
uo jurisfleiion to give any directlons with regard to them. It has submltted tha?c
a very large bulk of the profits of a banking company are due to the efforis kﬁl
and integrity of officers and/or non-workmen and to deprive them of bonus. « Eil

ever admlssible, would be unjust to such employees and not in the best iﬁt:;-eef—
of the banking industry. It has further submitted that the minimum qualifi 1:1El "
or condition for payment of bonus should be a minimum service of sixq montcha‘ %n
the workmen during the perlod for which the bonus is declared. By the v 'htt y
statement dated 15th December 1861, it has submitted that the-rulgs reeiit‘{fll etn
eligibility laid down in para 363 of the Sastry Award should be the gc;veriing
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rules. Shri -Phadke on behalf of the Indlan Banks Assoclation at the hearing
suggested that bonus should be paid on a percentage basis, i.e., it should be a
particular percentage of the yearly basic pay plus speclal allowance less overtime
allowance, The Bombay Exchange Banks Assoclation has submitted that it is not
open to an Industrial Tribunal to lay down what should and what should not be
ald to non-workmen and that In actual fact, contribution to the earning of profits
s really made by the management staff, By itz written statement dated 11th
December 1961, it has submitted that no workman should be eligible for bonus if
ke has not worked for the whole of the period for which bonus is pald.

117. The Sastry Tribunal, in connection with rules relating to eligibllity, has
in paragraph 363 of its award observed as under:—

“(1) For eligibllity to bonus there should be no rule Insisting on a minimum

period of service for an employee during the year for which bonus is
dealared.

(2) An employee will be eligible for bonus even If he Is not in service on
the date when bonus is declared. In such cases bonus amount should
be pald elther io him, or to his heirs If he should have dled earlier, pro-

vided a claim In writing is submitted to the bank within a perlod of ona
yeor after such declaration of bonus.

(3) Bonus shall be calculated on the pay earned, t.e, on the aggregate of
the basic pay, special allowance, if any, and officlating allowance, if any,
earned during the calendar year for which bonus is declared.

(4) Bonus should be pald in one or two Instalments in a year and within two
months from the date on which the dividend is declared or application is
recelved in terms of clause (2) whichever is later.

(5) Deprivation of bonus is not to be a form of punishment.

(6) An employee who is dismissed for misconduct should not be made to
forfeilt his bonus but where flnancial loss 1s caused fo the bank by such
misconduct the bonus of the employee may be withheld to that extent.

(7) All whole-time employees should be paid bonus pro-rata for the period
of their service in the year In question, Part-ilme employees should be
paid {ifty per cent. of the bonus amount calculated on period of service
pro-rata. Perlod of service means the total number of days worked by
the employee plus authorised holidays and leave with full pay diviced
by the number of days in the year. Pro-rafe calculation will be cn this
basls and the total pay earned by the workmen In the year.

* L3 o W

(9) The Summary of the Filve Year Plan states (page 120) that the payment
of bonuses in cash should be restricted and the balance added to the
workers’ savipgs. We made a similar suggestion during argument but
neither side welcomed it. It was stated that an experiment on similar
lUnes made some yeers back In connection with bonuses pald to the
toxtile workers in Bombay proved to be a fallure. In view, however,
of the weighty recommendation of the Planning Commission we think
the principle should be recognised and a beginning made. We direct
that in the case of the clerical staff at Bombay, Caleutta. Delhi, Ahmeda-
bad and Madras sny amount payable as bonug in excess of two raonths’
basic pay should be pald in the form of National Savings Certificates
or Treasury Bonds or added to the provident fund account of the
workmen (without, of course, any equal contributlon from the pank).”

In dealing with the questlon whether the claims of both workmen and offlcers
for bonus should rank pari passy or whether the workmen should have elther n

prior claim or claim to a larger amount than officers, the Sastry ‘[ribunal obsgerved
as follows:—

...... In the case of workmen bonus is really intended to cover partly at
least the gap between living wage and actual wage. In the case of
officers it 1s more an incentlve for greater efficlency. Profits depend to
a large extent upon the exercise of the Intelligence and capaclty and
brain power of 1he officer staff. In the matter of bonus, therefore, we
do not think a difference can be made between them as each grcup

has a speclal argument In its favour except perhaps as regards the
fixing of a ceillng limit for bonus.”

118. Shri Dudhia conlended that as between workmen and non-workmen, the
need of the workmen was greater. I see no reason to differ from the remarks of



1972 THE GAZETTE OF INDIA EXTRAORDINARY [ParT II

the Sastry Tribunal relatlng to the contribution of non-workmen to the profits of
a banking com})any, or with the remarks of the Sastry Tribunal when it observed
that bonug s Intended to cover partly at least the gap between the living wage
and the actual wage in the case of workmen and in the case of offlcers it is more an
Incentive for greater efficiency. I have no jurisdiction to give any directlons to
banks as regards what they should pay by way of bonus to non-workmen. For
the purpopse, however, of calculating the bonus payable to workmen, the tribunal
in each case, deallng with the matter will have to consider the provision for
non-workmen,

119. There should be no rule laying down any minimum period of service during
the year for which bonus 1s declared before a workman becomes eligible for bonus,
and I direct accordingly. An employee will be eligible for bonus even if he 1is
not in the actual service of the bank concerned on the date when bonus is declared.
In such cases, bonus amount should be pald either to him or to his le%al represen-
tatlves if he should have dled earlicr, provided a clalm in writing s submitted
{0 the bank within a period of one year from the date of the declaration of bonus.
I further direct ithat an employee who is dismissed for misconduct should not by
reason thereof alone be 1ineligible for bonus. Where, however, {inancial loss s
caused to the bank by rcason of such misconduct, the employee would be entitled
to claim bonug only {o the exient of the difference between the amount of bonus
which would otherwise have become payable to him and the amount of loss cauced
to the bank as atoresald. In the event of the amount of loss being egual to or in
excess of the amount of such bonus, no amount would become payable by way
of bonus, Apprentices will not be entitled to claim any bonus. All other work-
men will be entitled to claim bonus. Bonus to workmen should be paid on a
perceniage basis, that is Lo say, a particular percentage of the basic pay plus
special gllowance, if any, plus officlating allowance, 1f any, excluslve of overtime
allowance earned during the year for which bonus 1s declared. '

Costs

120. Applications have been made on behalf of the All India Bank Employees
Association, the All Indla Bank Employees Federation, the Vadodra Ralya Bank
Nokar Sangh and the Indlan Qverseaz Bank Employees Unlon, for payment of
coets Incurred by them In connectlon with this reference. Costs in connection with
the reference have been Incurred by both the sides. In this reference I am not
dealing with a clalm for actual amount of bonus for any particular year, There
are a number of points urged by both sides on which they have lost. Taking every-
thing into account, in my view, the falr order to make would be that there will
be no order as to costs and I direct accordingly.

Dated 21st July, 1962,

Kanriranl T. DEsar,

Presgiding Officer,
National Industrial Tribunal,
(Bank Disputes).
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APPENDIX “A™

REFERENCE NO. 3 OF 1960
GOVERNMENT OF INDIA

MINISTRY OF LABOUR AND EMPLOYMENT

New Delhi, the 22nd September, 1960
ORDER

8. 0, 2384.—Whereas the Central Government is of opinion that an industrial dispute

-

€¥ists or i3 apprehended between the banking companies specified in Schedule I hereto ™
annexed and their wortkmen in respect of the matters specified in Schedule II hereto
annexed and that the dispute involves a question of national importance end alto is of such a
nature that industriel csteblicl ments situatcd in more then one State are likely to be
interested in, or affected by, such dispute ; '

AND whereas the Central Government s of opinion that the dispute should be adjudicated
by a National Tribunal ;

Now, therefore, In excrcise of the powers conferred by Sub-section (IA) of Section
10 of the Industrial Disputes Act, 1947 (14 of 1947), the Central Government hereby refers
the said dispute to the National Tribunel constituted by the notification of the Government
of India in the Ministry of Labcur and Employment No. S5.0. 704, datcd the 215t March, 1960
for edjudicetion.

ScuEpuLE I

1. Allahabad Bank Limited.

2. Ambat Bank Limited.

3. American Express Company Inc,
4. Andhra Bank Limited.

5. Bank of Baroda Limited.

6. Bank of Behar Limited.

7. Bank of China,

8. Bank of India Limited,

9. Bank of Nagpur Limited.

10, Bank of Maharashtra Limited.
11. Bank of Rejasthan Limited.
12. Bank of Tokyo Limited.
13. Belgaum Bank Limited.

14. Bharatha Lakshmi Bank Limited.
15, Canara Bank Limited.
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16.
17.
18,
19.
20,
21,

22,

23.

25.
26.
27.
28.
29.
30.
3I.
32.
33.
34.
35.
36.
37
38.
39.
40.
41.

42.

43-

45.
46.
47.
48,
49.
50,
5.
52.
53.

54.

55

Canara Banking Corporation Limited.

Canara Industrlal and Banking Syndicate Limited,
Cathollc Syrian Bank Limited.

Central Bank of India Limited.

Chaldean Syrian Bank Limited.

Chartered Bank.

Cochin Commercial Bank Limited.

Comptoir National D’Escompte de Pards.

. Devkaran Nanji Banking Co. Limited.

Eastern Bank Limited.

First National City Bank of New York.
Gadodia Bank Limited.

Ganesh Bank of Kurundwad Limited.
Hindustan Commercial Bank Limited.
Hindustan Mercantile Bank Limited.
Hongkong and Shanghai Banking Corporation.
Indlan Bank Limited.

Indian Insurance and Banking Corporation Limited.
Indo Commercial Bank Limited.

Indian QOverscas Bank Limited.

Jaya Laxmi Bank Limited.

Jodhpur Commercial Bank Limited.

Karnatak Bank Limited.

Lakshmi Commercial Bank Limited.

Lloyds Bank Limited.

Martandam Commerclal Bank Limited.
Mercantile Bank Limited.

Mira] State Bank Limited.

. Nadar Mercantile Bank Limited.

Narang Bank of India Limited.
National Bank of Lahore Limited,
National and Grindlays Bank Limited.
Nedungadi Bank Limited.
Netherlands Trading Soclety.

New Bank of India Limited.

New Citizen Bank of India Limited
Oriental Bank of Commerce Limited.
Pandyan Bank Limited.

Pangal Nayak Bank Limited.

. Punjab Co-operative Bank Limited
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56, Punjab and Kashmir Bank Limited,
57. Punjab National Bank Limited.

58. Punjab and Sind Bank Limited,

59, Rayalseema Bank Limited.

60. Safe Bank Limited.

61. Salem Bank Limited.

62. Sangli Bank Limited,

63. South Indian Bank Limited.

64. Thomcos Bank Limited.

65, Travancore Forward Bank Limited.
66. Trivandrum Permanent Bank Limited.
67. Union Bank of Bijapur and Sholapur.
68, Union Bank of Indiz Limited.

69. United Bank of India Limited,

70, United Commercial Bank Limited.
71, United Industrial Bank Limited.

72. Vijaya Bank Limited.

73, Vysya Bank Limited.

ScHEDULE II

Bonus—Principle and conditions under which payable, qualification for eligibility and
method of computation after making provision for all matters for which provision is necegsary
by or under any of the Acts applicable to the banks or which are usually provided for by

baniks,
(Sd.) 8. N, TULSIANI,

Under Sacretary.
[10(96)/59-LR.I1.]

APPENDIX “B”
L1ST OF APPEARANCES

For Workmen

I, Shri K. T. Sule, Advocate for the All India Bank Employees Association.

2. Shri C. L., Dudhia, Advocate for the All Indla Bank Employees Federation, the
Surat Bank Employes Union, the Vadodra Rajya Bank Nokar
Sangh and the Indian Overseas Bank Employees Union.

3. Shri H. K. Sowani, Advocate for the All India Bank of Baroda Employces Federa-
tion.



For Banks

1. Sarvashree N, V, Phadke, K. H, Bhabha and J. P. Thacker, Instructed by Messra.
Mulla and Mulla and Cragic Blunt and Caroe, Solicitors for the
Indlan Banks' Association, representing 27 member banks.

2. Shrl N. A. Palkhiwalla, instructed by Shri R. Setlur of Messrs. Crawford Bayley
and Co., Solicitors for the Bombay Exchange Banks’ Asso-
clation, representing 10 member banks.

3. Sarvashree N. K, Patigara and J. P. Thacker of Messrs.  Mulla and Mulla and Cragle
Blunt and Caroe, Solicltors for the Miraj State Bank ‘Ltd,

4. Shri S. P. Sawney for the National Bank of Lahore Ltd., the New Bank of India
Ltd., the Laxmi Commercial Bank Ltd. and the Oriental Bank
of Commerce Ltd.

No appearance for the followlng Banks (Notice served) :—

1. Ambat Bank Ltd.
2. Bank of Nagpur Ltd.
3. The Bank of Tokyo,
4. Bharatha Lakshmi Bank Ltd.

- 5. Cathollc Syrian Bank Ltd.
6. Chaldean Syrian Bank Ltd.
7. Cochin Commercial Bank Ltd.
8. Gadodia Bank Ltd,
9. Ganesh Bank of Kurundwad Ltd.
10, Indo Commercial Bank Ltd.
11, Indian Insurence and Banking Corporation Ltd.
12, Jaya Laxmi Bank Ltd,
13. Lloyds Bank Ltd.
14. Manandam Commercial Bank Ltd.
15. Nadar Mercantile Bank Ltd.
15. Narang Bank of India Ltd.
17, New Citlzen Bank of India Ltd,
18. Pandyen Bank Ltd.
19. Pangal Nayak Bank Ltd.
20. Punjeb Co-Operative Bank Ltd,
21. Punjab and Kashmir Bank Ltd.



22

23

24.
25,
26.
27.
28,
29.
30.
31

i

. Punjab and Sind Bank Ltd.

. Rayalscema Bank Ltd,

Safc Bank Ltd.

Salem Bank Ltd.

South Indian Bank Ltd.
Thomcos Bank Ltd.
Travancore Forward Bank Lid.

Trivandrum Permanent Bank Litd.

Union Bank of Bijapur and Sholapur.

Vijaya Bank Ltd.
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