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MINISTRY OF FINANCE

(Department of Revenne)

NOTIFICATION

INcOME-TAX

New Delhi, the S5th April 1965

G.8.R. 588—Whereas the annexed Convention between the Republic of India
pnd the Republic of Austria for the avoidance of double taxation with respect to
toxes on Income has been ratifled and the Instrumcnts of Ratificatlon exchanged,
a5 reqguired by Article XXI of the sald Convention:

Now, therefore, In exercise of the powers conferred by Section 90 of the Income-
tax Act, 1961 (43 of 1961), the Ceniral Government hereby directs that all provi-
siona of. the sald Conventlon shall be given effert to In the Unjon of India.

(167)



168 THE GAZETTE OF INDIA EXTRAORDINARY (Panr 11—

ANNEXURE

Convention between the Republic of India and the Republic of Austria for the
avoidance of douhle taxation with respect to tares on income

The Republic of Indla and the Republic of Austria, desiring tr conclude a
Convention for the avoidance of double taxatlon with respect of taxes on incomse,

Have agreed as follows:

Article [

(1) The taxes which are the subject of the present Conventlon are:
(a) In Ausiria:

(1) the Elnkommensteuer (income tax);

(i1) the Korperschaftsteuer (corporation fax);

(ifi) the Beitrsg vom Einkommen zur Forderung des Wohnbaues und fur
Zwecke des Famlillenlastenausgleiches (Contribution from income for
the promotion of residential building and for the eguallsation of
family burdens);

(hereinafter refcrred to as “Austrian tax™);
(h) In India:
(1) the income-tax,

(ii) the super-tax and

(ii1) the surcharge
imposed under the Income-tax Act, 1961 (43 of 1961);

(hereinafter referred to as “Indian tax”).

(2} The present Convention shall also apply to any other taxes of a substa
tially similar character imposed in Austria or in Indla subsequently to the date
signature of the present Convention.

Article JI

(1) In the present Conventlon, unless the context olherwise reguires:

(a) the terms “one of the territorics” and “the other terrilory” mean
Austrla or India as the context requires;

(h) the term ‘“person” includes individuals, companies and all other cntlties
which arc treated as taxable units under the tax laws in [erce In the
respective territories;

{¢) the term “company” means any entity which is treated as a body cor-
porate under the Austrlan law or as a company under the Indian law
for tax purposes,

(d) the term “tax” means Austrian tax or Indian tax, as the countext
requires;

(1) the terms “Austirlan enterprise” and “Indian enterprise” mean, respec-

tively, a person who ls resident (“Wohnsitz” or “gewchnlicher
Aulenthalt”) in Ausirin for the purposes of Austrian tex and not
resident in India for the purposes of Indian tax, and a person who
is resident In Indla for the purposes of Indlan tax and not resident
“wWohnsitz? or “gewohnlicher Aufenthalt”) in Austria for the pur-
poses of Austrlan tax. A company ghall be regarded as resident In
Austrla if it is Incorporated In Austria or 1ts business is wholly
managed ond controlled in Austrla; a company shall be regarded as
resident in Indla if it is Incorporated In India or its business is
wholly managed and controlled in India;

(f) the terms “Austrian enterprigse” and “Indian enterprise” mean, respec-
tively, an industrial or commerclal enterprise qr undertaking carried
on by a resldent of Austrla and an industrial or commercial enter-
prise or underteking carried on by a restdent of India, and the terms
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“onterprigse of one of the territories and enferprise of the qthcr terri-
tory” mean an Austrian enterprise or an Indlan enterprise, as the
context requlres;

(g) the term ‘“‘permanent establishment” means a fixed place of business In
which the business of the enterprise is wholly or partly carried on

(aa) The term “permancnt establishment” shall inelude a place of manage-
ment, a8 branch, an office, a factory, a workshop, a warehouse, a mine,
guarry or other place of extraction of natural resources, and a per-
manent sales cxhibition,

{bb) An enterprise of one of the territorles shall be deemcd to have =
permanent estahlishment in the other territory if it cavrries on in that
other territory a conmstructlon, Installatlon or assembly project or the
like.

(ce) The use of mere storage facllities or the maintensance of a vlace of
business exclusively for the purchase of goods or merchandlse and
not for any processing of such goods or merchandise in the territory
of purchase, shall not constitute a permanent establishment.

(dd) A person acting in one of the territorties for or on behalf of an enter-
price of the other territory shall be dremed to he g permanent
establishment of that enterprise in the flrst-mentioned ferritory, if

1. he hag and habltually exercises in the first-mentloned terrlitorv a reneral
' authority to negotiate and enter Into contracts for or on behalf of
the enterprise, unless the actlvitles of the person gre limited
exclusively to the purchase of goods or merchandise for the enter-
prise, or ‘

2. he habituallv maintains in the first-mentioned territory a stock of goods
or merchandlse belonging to the enterorise from which the person
re7ularly delivers goods or merchandise for or on behalf of the
enterprise, or

3. he habhitually secures orders In the flrst-mentioned territory execlusively
or almost excluglvely, for the enterprise It<elf. or for the enternrise
and other enterprises which are controlled by it or have a control-
Hng interest in it.

(ce) A broker of a genulnely Independent status who merely acts as an
Intermediary hetween an enterprise of one of the ferrifories and g
prospectlve customer in the other territory shall not te deemed 4o he
rt)err?tnnent establishment of the enterprise In the last-mentioned
erritory,

(IfY The fact thet a eompany, which s a resident of one of the territaries
has a subsidlarv company which elther is a resldent af the other
territorv or carries on a trade or hisiness In that other tarritory
{whether through a nermanent establishment or otherwise) shall not
of itself, constitute that subsidiary company a pormanent estahlish-
ment of its parent company.

(I the term “commnetent avthority” means, In the case of Auvstria, the
Federal Ministry of Finance and. In the case of Indla. tha Central
Government In the Ministry of Finance, Department of Revenue.

(2} In the application of the nrovisions of this Convention in sme of the terri-
tories anv term not otherwise defined in this Canvention shall ynless the context
otherwise reguires. have the meanine which it has under the laws in force In
that territory relating to the taxes which are the subject of this Convention,

Artlcle I

(1Y Suhject to the provisions of paragraph (3) below, tax shall not be Tevied In
on= of the territories on the industrial or commercial profits of an enternrise of
the other territorv unless profits are derived in the firgt-mentionad territory
thronich a permanent estahlishment of the said enterprise sftustrd in the frst-
mentinned terrifory. If nrofits are so derived, tax may he levied In the frgt-
men%ioned territory on the profits attributable to the sald permanent establish-
ment,



170 THE GAZETTE OF INDIA FXTRAORDINARY [PasT I1-

(2) There shall be attributed to the pormanent establishment of an enterprise
of one of the territorfes situated in the other ferritory the industrial or commercial
profits which it might be expected to derive in that other territory if It were an
independent enterprise engaged In the samc or simllar activitles under the same
or similar conditions and dealing at arm's lenegth with the enterprise of which it
{s a permanent estahlishment. In any case. where the ascertainment of the correct
amount of profits attributable to a permanent establishment presents exceptional
difficultics, the profits attribuiable to the permanent establishment may be esti-
mated on a reasonable basls.

(3) The orovislons of paragraph (1) of thig Article shall not be construed as
preventing the taxation In one of the territories in pursuance of the present Con-
vention and in conformitv with the laws of that territorv of income (e.a.. dividends,
Interest, canital galns, fees for terhnieal servires, income from the overation of
alrcraft, rents or royalties or income from Immovable propertvy) derived from
gsources thereln hy g resident of the other territory even if such income Is not
attributable to a permanent establishment situated in that former territory.

Article IV
Where

(a) an enterprise of one of the territories participates directly or indirectly
in the management, control or capital of an enterprise of the other
territory, or

(b) the same persons particlpate directly or Indireetly in the management,
control or canital of an enterorise of one of the territorles and an
enterprise of the other territory,

and in elther case conditlons are made or Imnosed between the two enterprises.
In their commerclal or financial relations, which differ from those which would
be made between independent enterprises, then any vprofits which but for thosa
conditions would have accrued to one of the enterprises but by reason of those
conditions have nnt so accrued may be Included in the proflts of that enterprise
and taxed accordingly.

Article V

(1) Income derlved from the operation of alrcraft by an entarprise of one of
the territorics thell not be taxed in the other territorv, unless the aircraft is
operated wholly or mainly between places within that other territory.

(2) Paragranh (1) shall ltkewlise anply In respect of participations in pools of
any kind by enterprises engaged in alr transport.

(3) Income deriv_ed from the cperation of aireraft by an Indian enterprise shal)
Hkewise not be subjected to business tax (Gewerbesteuer) in Austria,

Article VI

(1) Royaes derlved by a resident of one of the territories from sources In
the other territory may he taxed only In that other territory.

(2) In thls Article, the term “royaltv” menrns any rovalty or other like amount
recelved as consideration for the right tn use coov-rights, artistic or sclentific
works. cinematographic flimg, pafents, madels, desisns, plans, secret processes or
formulae, trademarks and other like proverty or rights.

Article VII

Amounts pald by an enterprise of one of the terrifories for technical services
furnished by an enterprise of the other territory shall not be subject to tax by
the flrst-mentiored territotv exrept In 8o far ag such amonunts are sttributsble
to actlvities actvally performed in the firgt-mentioned territory. In computing the
income s0 subject to tax. there shall be allowed as deductions the expenses Incurred

In the first-mentioned territory in connection with the activities performed in thst
territory.
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Article VIII

Iividends pald by a companvy which 1s a resident of one of the territeries t0
a resldent of the other territory may be taxed only In the first-mentloned
territory.

Article IX

Interest on bonds, sccuritles, notes, debentures or any other form of indebled-
ness. derived by a resident of one of the territories from sources in the other
territory may be taxed only in that other territory.

Article X

Iricome from immovable pronerty may be taxed only in the territory in which
the property s situated. For this purpoge any rent or royalty or other Iincome
derived from the operation of a mine, quarry or any other place of extraction
of natural resources shall be regarded as income from Immovable property.

Article XI

(1) Capltal gains derived from the sale, exchange or transfer of a capital asset,
whether movab%e or immovable. mav be taxed only in the territorv in which the
capital asset g situated at the time of such sale. exrhange or transfer. TFor this
purpose, the situs of the shares of a company shall be deemed to be in the terri-
tory where the company is incorporated.

(2) In this Article the term “capital asset” does not include movable property
in the form of personal effects (e.q.. wearing apparel, jewellerv and furniture)
held for personal use by the taxpayer or any member of hiz famlly dependent
on him.

Article XII

(1) Remumeration for serviees rendered (other than pensions and annuities)
paid ont of public funds of Tndia shall not be taxed in Austria unless the payment
13 made to a national of India for services rendered therein,

(2) Remuneration for services rendered (other than venslons and annuities)
paid out of public funds of India shall not be taxed in Austria unless the payment
{s made to a natlonal of Austria for services rendered therein.

(3) The provisions of paragranhs (1) and (2) of this Artlele shall not apoly to
payments in respect of gervices In connectlon with anv trade or business carried
on by either of the Contracting Parties or political subdivisions thereof for pur-
poses of profit.

(4) The provisions of paragranvhs (1) and (2) of thiz Article shall also anply
to remuneration other than penslons and annuities, paid by the Austrisn National.
Bank. the Austrian Federal Rallwavs and the Austrian Posta) and Telegraphal
Administration and bv the Reserve Bank of India, the Public Rallways Authorities
and the Postal Administration of India.

Article XIIT

(1) Any pension or annuity derlved by a resident of one of the territories
from sources in the other territory may be taxed only in that other territory.

(2) In this Artlcle, the term *pension” means perlodic paymentg made In con-
sideration of services rendered or by way of compensation for Injurles recelved.
The term “annulty” means a stated sum payable perlodically at stated times durlng
life or during a specified or ascertainable perlod of time.

Article XIV

(1) Bubject to Artlele XIT, profits or remuneration from professlonal ‘services
or from services as an employee derived by an individual who is a restdent of one

of the terrltorles may be taxed in the other territo only if 'h i
rendered in that other terfitory. Tyoon Suvh setvices are
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(2) An individual who s a vesident of Austrla shall not be taxed In Indla on
profits or remuneration referrcd to In paragraph (1) if—

(a) he Is temporarily present in India for a perlod or periods not excceding
in the ageregate 183 dnys during the relevant “previous year”,

(b) the services are rendercd for or on bhehalf of a resident of Austrin,
(¢) the profits or remuneration are subject to Austrian tax, and

(d) the profits or remuneration are not deducted in computing the profits
of an enterprise chargeable to Indlan tax.

(3) An individual who is a resident of India shall not be taxed in Austria on
profits or remuneration referrcd to In paragraph (1) 1f—

(a) he is temporarily present in  Ausiria for a period or periods not
exceeding in the nggregate 183 days during a taxable year,

(b) the services arc rendered for or on behalf of a resldent of Indin
() the profits or remuneration are subject to Indian tax, and

(d) the proflts or remuncration are not deducted in computing the profits of
an enterprise chargeable to Austrlan tax,

(4) Where an Indlvidual permanently or predominently performs services on
ships or aireraft operated by an enterorise of onc of the territories, such services
shall be deemed to be performed in that territory.

Article XV

A professor or teacher from one of the territorles who recelves remuneratlon
for teaching, during a period of temporary residence not exceeding two ycars. at a
university, college, school or other educational institution in the other territory,
shall not be taxed In that other fcrritory in respect of that remuneration.

Article XVI

(1) An individusl from one of the territories who is temporarily prescnt in the
other territory solely

(a) as a student at a university, college or school In that other territory,
(b) as a business apnrentice, or

(¢) as the reciplent of a grant, allowance or award for the primary purpose
of study or recearch from a religious, charitable, scientific or educa-
tional organisation

shall not be taxed In the other tferritorv in respect of remlittances from ahroad
for the purposes of his mrintenarce, education or tralning. in respect of a scholar-
ship, and in respect of any amount representiing remuneration for an employment
which he exerclses in that other territory for the purposes of practical training.

(2) An Individual from one of the territories who Is lemporarily present in
the other terrifory for a period not exceeding one year. as an employee of, or
under contract with. an enterprise of the former territory or an organisation
referred to In paraegraph (1) sub-paragraph (c) above, solely to acquire technical,
professional or husiness exnericnce from a person other than such enterprise or
organisation, shall not be faxed In that other territory on remuneration for such
period, unless the amount thereof exceeds 50.000—Austrian shillings or its equi-
valent in Indlan currency.

(3) An Individual from one of the territories temporarily present In the cther
territory under arrangements with the Government of that other territory solely
for the purpose of training, research or study shall not be taxed in that other
territory under arrangements wit hthe Government of that other {errilory solely

unless the amount thereof exceeds 80,000—Austrian shillings or ifs equivalent in
Indlan currency.

Article XVII

(1) The laws in force In elther of the territorles will contlnue to govern the
asgessment and taxation of income In the respective territories except where
express provision to the contrary is made in this Convention.
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(2) Income from sources within Awustria which in accordance with t_his Con-
venlion may be subjeclted to tax in Austria either directly or by deduction shall
not be subject to Indian tax.

(3) Income from sources within India which ir accordunce with this Conven-
tion moy be subjected lo tax in India cither duiectly or by deducfion ghall not be
suhjcet ta Austrian tax,

(4) Notwithstanding the provislons of paragraphs (2) and (3) of this Article
the itcrus of income whirh under the laws of the {wo feorritories should be taken

into acenunt for calculating the rate of tax to ke imposed shall continue to be
so taken into account. )

Article XVIII

The competent authorities shall exchangc such jnformation (being information
which is at thelr disposal under their respective ilaxation laws in the normal
course of administration) as is necessary for carryinz out the provislons of the
present Convention. Any Information so exchanged shall be ireated as secret and
shall not be éisclosed to any persons other than those concerned with the assess-
ment and colleetion of the taxes which are the subject of the present Convention.
Mo inlormation s aloresaid shall be exchonged b the competent authority of
one of the territories which would discloge any frade, business, industrial or pro-
fessicnal secret or any trade process to the authorily of the other territory.

Article XIX

(1» Where a resldent of one of the territories shows proof that the action of
the taxetion authoritles of the other terrilory has resulted or will result in double
taxatlon contrary to the provisions of the present Crnvention, he shall be entitled
lo present his case to the competeal authority of the territory of which he is a
resident.  8hould his claim be deemed worthy of consideration, the competent
authority to which the clalm is raade shall endervour to come to an agreemcnt

with ihe competent authority of the other territory with a view to avolding
double taxation.

(2) Skould any difflculty or doubl arise as fo the interpretailon or application
of the presenl Convenllon the conpetent authorllies of both territories may settle
the ruesiion by mutual agreement.

Article XX

The provisions of the pre<ent Conventlon shall not he construed to restrict in
any manner any exempllon. deduclion, credit or other allowance now or here-

afler accorded by the laws of one of the Contrgeting States in determining the
tax of that Contracting State.

Article XXI
(1) The preseni Convention shall be ratifled.

(2) The Instruments of ratifieation shell ba exchanged at Vienna as soon &s
possible.

(3) 'The present Convention shall enler into force upon the exchange of instru-
ments of ratification and shall thercupon have effect— N
ta) in respecl of Ausfrien tax, for taxcs which are levied for the calendar
year 1962 and for subseguent calendsr years, and

(by in respect of Indlan tax. In relatien lu ths income for eny “previsus

year” relevant to any year of assessment beelnning on or aftor the
1st April 1968, ¢
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Article XXII

The present Convention shall continue in effect indefinitely but eifher of the
Contracting Parties may on or before the 30th of June in any calendar year after
1965 give to the other Contracting Party notice of termination and, in such cvent,
the present Convention shall cease to be effective—

(a) In respect of Austrian tax, for taxes whlch are levied for the calendar
years following the ycar in which the notice of termination is given,
and

(b) in respect of Indian tax, in relation to the income which arises on or

after the 1st of January following the year in which the notice of
termination is given.

In witness whereof the undersigned Plenipotentiaries have signed the present
Conventlon.

Done in duplicate at New Delhi, in the English language,
This 24th day of Sepfember, 1563.

For the Republic of India; For the Republic of Austria:

SHRIMATI TARKESHWARI SINHA, Dr. GEORCE SCHLUMBERGER,

Deputy Minister of Finance, Ambassador of the Republic

Government of India, of Austria In India.
New Durni,

the 24th September, 1963

Dear Sir,

The Conventlon between the Republic of Indla and the Republic of Austria for
the avoldance of Double Taxation with respect {o taxes on Income being signed
today, I have the honcur, on behalf of the Government of India, to Inform vou
that where a resident of one of the territories fulfils an order for the sale of
machinery to a resident of the other terrilory and it is incidental to the sale of
the machinery that a person or persons employed by the resldent of the first.
mentloned territory should proceed to that other territory for assisting in the
installation of the machinery therein, such actlvity shall not be deemed to consti-
tute a permanent establishment unless it is carried on for a period exceeding one
month or the expenses Incurred on such activity are more than ten per cent cf
the totul sale price for the order,

I shall be grateful if you confirm your agreement to the above understandin
of tfe provisions of Article II(1)(g)(bb) of the sald Convention, and that in sucﬁ
case, this note and your reply thereto shall be deemed to be part of the Convention.

Please accept, Mr. Ambagsador, the assurance of my high conslderation,

SHRIMATI TARKESHWART SINHA

To

His Excellency Dr. George Schlumberger,

Ambagsador of the Republc

of Austria In India,

New Delhi.

Ngw Drrur,
the 24th September, 1963

Mﬂdamy

With reference to the Convention, signed today, between the Republi
Austr;a and the Republie of Indla for the avoidance of Double Taxg’cloé cwﬁ?}ir
respect to taxes on Income, you have informed me of the following:
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“The Conventlon between the Republle of India and the Republic of Austrla
for the avoidance of Double Taxation with respect to taxes on income being signed
today, I have the honour, on behalf of the Government of India, to inform you
that where a resident of one of ihe territories fulfills an order for the sale of
machinery to a resident of the other territory and it is incidental to the sale of
the machinery that a person or persons employed by ihe resident of the first-
mentioned territory should proceed to that other territory for assisting in the
installation of the machinery thcrein, such activity shall not be deemed to consti-
tute a permanent establishment unless it is carried on for a perliod exceeding one
month or the expenses incurred on such artlvity are more than ten per cent, of
the total sale price for the order.

I shall be grateful if you confirm your agreement to the above understanding
of the provisions of Article II(1)(g)(bb) of the said Conventlon, and that in such
case, this note and your reply thereto ghall be deemed to be part of the Conventlon.”

I have the honour Lo inform you that thls proposal meets my approval. Your
ﬁOte of today’s date and my reply thereto shall therefore be part of the Conven-
on.
Accept, Madamn Minister, the assurance pf my high consideration.
Di. GEORGE SCHLUMBERGER
To

Shrimati Tarkeshwarl Sinha,
Deputy Minister of Finance,
Government of India,

New Delhi.

[No, 29/F. No. 8(1)-62/TPL.]
JAMUNAA PRASAD SINGH, Addl Secy.
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