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Separate paging iz given to this Part In order that it may be filed
as a separate compilatlon,

ELECTION COMMISSION, INDIA
NOTIFICATION

New Delhi, the 14th February 1967

8.0. 591.—In pursuance of sub-section (6) of Sectlon 116A of the Representa-
tion of the People Act, 1951 as continued by section 63 of Representation of the
Pcople (Amendmeni) Act, 1566, the Eleclion Commission hereby publisheg the
decision of the High Court of Judicature at Allahabad given on thc 19ih Decem-
ber, 1966 on the appeals and writ petitions from the order dated the 29th August,
1964 of the Eleclion Tribunal, Allahabad.

First Appeal No. 305 of 1064. Connected with First Appeals Nos. 316, 326, 328,
341,0f 1964 and Writ Petitions Nos. 494, 495, 496, 5173, 5174, 5215 and 5286 of 1964.

Hon'sLg B, Davar, J.
Hon'srLe J. N, TAKRy, J.

(Per Hon. B. Dayal, J.)

All these connected matters arise out of the election of 34 Gonda Parliamen-
tary Constituency held in 1962, in which the respondent Shri Ram Ratan Gupta
(Congress) was declared elected after a recount &and Shri Narain Dandekar
(Swafantra) was a candidate who obtained the next largest numbcr of votes at
the recount although at the first count he was found to have obtained the largest
number of votes. e result after the recount was declared on the 11th of March,
1062, Elcction Petition No. 339 of 1962 was filed by Shri Narain Dandekar on
the 23rd of April, 1062, Another Election Petition No. 340 of 1862 was also filed
by Shri Gomti Prasad but since appeal No. 316 of 1864 arising out this petition
has not been pressed before us, we need not say an thing further about it and
this appeal No. 316 of 1964 i{s dismissed and parties will bear their own costs.
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In the Election Petition Shri Narain Dandekar contended that there had
been systematic tampering of votes after the first count and before the recount
and as.a result of this, a large number of voles which had been counted at the
first count in his favour, were found to be invalid on account of mulliple marking.
Some votes which had been previously rejected as containing no mark, were
tampered with the subsequently found tv have marks for Shri Ram Ratan d}upta.
Conscquently, these tampered marks made subsequentl after the first count
should have been 1 nored and if that was done, the resuf’lc would have been ihat
Shri Narain Dandekar would have succeeded in obtaining the largest number of
votes. On the other hand, the contention on behalf of Shri Ram Ratan Gupta
was that there was no question of tampering, that there were large number of
mistakes in the first count and when these mistakes were checked at the recount,
the correct result was arrived at and Shri Ram Ratan Gupta was rightly declared
elected,

The Tribunal, after considering the case of both the parties in detail, came to
the conclusion that the circumstances, with which I will deal in detail later, led
to the incvitable conclusion that that there had been tampering of votes after
the first count and before the recount. According to the Tribunal, there was no
doubt that at least some of the votes had been tampered with and consequentl
in the circumstances of the cese It was riphl 1o assume that all the votes whic
had been counted for Shri Narain Dandekar at the first count must be treated to
have been validly cast in favour of Shri Dandekar ang the additional marks
observed on those votes at the time of the recount must be ignored, as also those
votes which had been rejected at the first count for having no mark but were
subsequently found to have marks in favour of Shri Ram Ratan Gupta must
also be treated as invalid votes. While considering the circumstances the learn-
ed Tribunal made remarks against the officers, who were in charge either of
counting or of safe preservation of ballot papers and recommended to the Elee-
tion Commission for action to be taken against them under section 137 of the
Representalion of the People Act, 1951, On these findings, the T:ibunal allowcd
the election petitlon of Shri Narian Dandekar, set aside the election of Shri Ram
Ratan Gupta and declared Shri Dandekar to be duly e'ected, Against that
decision, all these cases have ariscen in this Court.

Appeal No. 306 of 1964 is the main appeal filed by Shri Ram Ratan Gupla
against the corder selting aside his election and declarine Shri Dandeckar to be
duly elected. I have already stated thal appeal No. 318 of 1964 filed by Shri
Gomti Pd. also against that election has not bcen pressed and has been dismissed
accordingly, Shri C. M. Nigam who was the returning officer has filled appeal
No. 326 of 1964 and also writ pctition No. 495 of 1964 against the remarks made
In the judgment of the Trlbunal against him. Shrl A. 8, Misra, Assistant re-
turning Officer has algo filed anpeal No. 328 of 1964 and wril petition No. 494 ot
1964 apainst the remarks made arainst him. Shri Krishna Madho Saran. the
Treasurv Officer has filed appcal No. 341 of 1964 and writ petition No. 5174 of
1964, Shri Kalicharan Jauhari, Nazir Sadar of the Collectorate al Gonda has
flled onlvy writ petition No 5215 of 1864. Shri Magbool Husain, Elcction Inspec-
tor has filed writ petition No. 5286 of 1964 as also Shri R. B. Jauhari, District
E'celion Officer has filed writ petition No, 5173 of 1864 all against the remarks
made against them, Apart from these officers againgt whom remarks have been
made in the judgment of the Tribunal. the State of Uttar Pradesh hag also filed
writ petition No. 496 of 1984 as the Tribunal alse made remarks which have
given a cause to the State to have a grievance asainst the judement, I flrst pro-
pose to deal with the main appeal flled by Shri Ram Ratan Gupt as all the rele-
vant facts will have to he dealt with in  that appeal, After disposing of that
appeal. it wi'l be convenient to desl with other appeals and wril petition filed by
the officers and the State.

The GGonda Congtitueney consists of five assembly segments:

(i) Gonda East, (ii) Gonda West, (iii) Gonda North, (iv) Mahadeva and (v)
Mankanur. The first counting of this Constituency took vlace on the 27th and
28th nf February, 1962, At the lime of this counting Shri Ram Ratan Gupla was
noted as having oblained 80,902 votes while Shri Dandekar was noted as having
obtained 82478 votes. It i3 not necessary lo mention the votes oblained by
Shri M. H. Rajgir and Shri M. K. Sinha, who wecre the other two contesting
candidates and who ohtained much smaller number of voles. At this first count,
the counting of Gonda East was done in a room called ‘the combined office’ in
the Collectorate at Gonda while that of Gonda North was done in g Shamiana
on the Iawn of the Collectorate at Gonda, The counting thus of both these places
went on simultaneously on the 27th February, 1962, On the next day, the 28th
of Februarv, 1982, the counting of Fonda West was taken up in the combined
office, that of Mankapur in the Shamiana while that of Mahadeva was done in
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another room called ‘the meeting hall’. In these cases, we are malnly concerned
with the counting that was done in the combined office because the largest num-
ber of votes that had been rejected on the recount happened to be in Gonda
East which were counted on the 27th of February, 1862 and the rest in Gonda
West which were also counted in this room on the 28th of February, 1962.

On behalf of Shri Ram Ratan Gupta, it has been contended that the condi-
tions under which the counting took place in the room, called the combined office
on the 27th of February, 1962 were such that a large number of nmustakes, which
had been discovered on recount cannot be said o be exiraordinary. As the con-
dition improved on the 28th of Feb.uary 1962 when Gonda West was counted the
mistakes wee much less, Bul still the mistakes did take place on the 28lh of
February, 1962 also ag all the difficulffes had not been removed.

_In this connection, a few flgures are worth noting before starting consider-
ing the cases of the respcctive parties, Al the first count, the {otal number of
votes rejecied was 7,076, Out of this, as many as 3,600 votes were rejected on
account of having multiple marking, At the recount, 1,928 vutes were rejected
on account of multiple marking which had, on the first count, been counted for
Shri Dandekar, out ot this number of 1,828 as many as 1,791 votes had been
wrongly counted in Gonda East alone, as appears from the chart (Ext. P-31) on
the record, The lead of Shri Dandekar in the first count which wag by 1,576
votes was complelely overcome by this reduclion in Gonda East, apart from
other votes which Shri Dandekar lost in other scgments and a few votes which
Shr1 Ram Ratan Gupta gained al the time of recount.

To explain thig difference which heppcned at the two counts, the theory put
forward by Shr1 Dandekar 1s thal from the very beginning as soon as it appeared
af the time of the first count that the lead of Shri Ram Ratan Gupta was dwind-
ling away when the last segment of Mankapur was being counted where Shri
Dandekar polled heavily, ali the officers connected with l%he counting of votes
as also with the safe custody of the ballot papers musi have sccretly combined
to see that the ballot pagers were so tampered wilh before the recount thal Shri
Ram Ratan Gupta the Congress Candidate pgot the largesli number of voles.
Allhough there is no direct evidence of tampering with the ballot papers, a large
number of circumstances have been pointed out from stage to stage whic
according to Shri Dandekar, unmisiakingly proved that a'l the officers _concerned
were not acting honestly and were actin% deliberately with that aim. Upon
those circumstances, an inference is drawn that the ballot papers must have been
tampered with otherwige this result would not have happened,

On the other hand, on behalf of Shri Ram Ratan Gupta, evidence had been
led to show thal on account of the pressure of Raja of l\fan‘kapur on lhe voters
and the sympathy of the voters with the Congrcss candidate, a large number of
them decided Lo vote for more than one candidate and even though the Congress
workers aitempted to dissuade the voters from taking that altitude for they
would spoil their vote, they did not seem to change their mind and that is why
such number of votes were found to be spoi'ed on account of mulliple marking,
Even at the first count more than six thousand votes werc rejected on thal ground
and it was also contended that the condition of the room (combined office) where
the counting of the Gonda East took place on the 2Tth of February, 1962 wag
such that mistakes were bound io occur. According to Shii Ram Ratan Gupta,
lighting arrangement was wholly insufficient, the room was badly congested and
the parties agents did not get sufficient opportunity lo see whether the ballot
papers were being properly distributed to the candidates, so that there was no
real cheek on whal the counting clerks were doing. Coupled wilh this facl, some
of the counting clerks and the Superivisors were also in sympathy with the
Swatantira Party candidale as he was being supported by the Raja of Mankapur
who had a great influence over the petty officials in the locality and who were
acting as counting clerks and Supervisors. It is said that on account of these
factors. a large number of invalid votes were counted for Shri Dandekar. It ig
pointed out that this was known to Shri Dendekar and his agents and that 13 why
he had becn strenuously opposing a recount from the very beginning and when it
was finally decided that there would be a recount, he started clamouring that there
was likely to be tampering for that was the only basis upon which he would
cscape the consequence of the discovery that a large number of votes had been
counted for him which were bound to be rejected. I have now fo consider theae
regpective claims and I pronose to start from the very beginnineg, event by event
which according to one or ihe other party affects the result of the recount

The flrst point for consideration is the conditlon of the comblned office where
the relevant counting was done on the 27th and 28th of Fcbruary. 1962, at the
time of the first count. This office was ihspected by the Tribunal and the in-
gpection-note iz on the record, From this note, it appears that the room was



410 THE GAZETTE OF INDIA EXTRAORDINARY [PaRT 11—

20" 35" the length being north and south. It was closed on all sides
towards the east. Towards the east there were three doors and béyondeﬁleegg
doors there was a verandah, There was open space beyond the verandah., The
only source of natural light into the room was from the east. From the evidernce
it 13 also admitted that in this room at the time of the counting at the southern end
there was the table of the Assistant Returning Otfficer. In front of his table
extending towards the north, there were two rows of seven tables each and two
tables were placed on either side of a door leading to the room on the west.
There were four benches meant for seating the counting agents of the candidate.
Two of them were placed towards the eastern wall between the three doors. One
was aga_in_st_ the western-wall of the room and another agalnst the northern wall,
both adjoining the north-west corner of the room. In this room there were four
light-points, It is also admitted that the verandah towards the east was slso
closed by placing Qanat towards the eastern arches which were the main source
of light., There is a controversy between the parties that on account of the clos-
ing of the verandah wiil the Qanats, the rcom had become very dark even dur-
ing day and on the flrst counting day i.e., on the 27th of February, 1962, the
lighting arrangement was Insufficient. But according to the other zlde, there
was no dearth of light during day and the natural light was sufficient to do the
work of counting. ven at night, there was sufficient light. Both the parties
have led evidence on this peoint. On behalf of the respondent-petitioner, four
witnesses were produced to prove that therc wasg sufficient light, P.'W. 4 (Duasrath
Pd. Shukla) is the flrat witness, who has deposed about this matter epart from
the election agent of the rcspondent. The appellant alse admits that Dasrath Pd.
Shukla was one of the counting Supervisors on those dates. He has stated that
either during d,als; of during night he did not feel deficiency of light. He, how-
ever, ndmitied that two or three patromax lights were placed in the varandah
which was to the east of the room at the time of the counting, The next witness
is PW, 5 (Sri Bahadur Singh). He stated in examination-in-chief that he did
not find light to be insufficicnt. His presence, however, as a counting clerk has
been challenged by the other side. The duty list which determined the names
of persons who were to act at the time of the counting does not contain the name
Sri Bahadur Singh but containg the name of Sheo Bahadur. It is contended that
this witness was named mere'y ‘Bahadur Singh’ and ‘Sri’ had been added before
this name in order tg make his name gimilar to Sheo Bahadur who wag in the
duty list, The appellant has produced thiz Sheo Bahadur (R.W. 3). He has
stated that he was the person who was appointed as Supervisor at the time of
the counling. He has also stated that he knew Sri Bahadur Sinrh but he was not
in the counting hall doing any work, From the evidence of P.W. 5 (Shri Baha-
dur Singh) it 1s pointed out tv{lat his statement intrinsically indicates that he was
not in the counting hall otherwise he would not have made such a statement. In
the first place, in paragraph 7 of his statement, he stales that he dig not know
the name of the other clerk who was counting on his own table. He admitted
that Sheo Behadur Srivastava had signed the ballot papers as Supervisor on that
table. In paragraph 17 he states. ‘“The voting papers of the Assembly as well ag
of the Parliamentary Constituencies were separated. Both of us, that is, myself
and the other clerk used to deal with the Assembly votes and thereafter that
ballot papers of the Parliamentary Constituency.” This ig obviously a wron
statement. According to the instructlons as well as according to the other evl-
dcncee, after the ballot papers had been taken out of the bhallot-box, one c¢lerk
used to deal with the Parﬁamentary votes and_the other clerk was to deal with
the Assembly votes. His statement clearly indicates that he did not know the
procedure ihat was being followed in the counting hall. THe has also stated in
his cross-examination (paragraph 11) that lights were on since the beginning of
the counting. In paragraph 12 he further stated that in the evening palromax
lights were placed in the verandah which is also eontrary to P.W. 6 and P.W. 7.
I am, therefore, not preparcd to p'ace any reliance upon this witness. The next
witness is P.W. 6 (Ram Niwas). He says that he was the counting clerk in the
Gonda Parliamentary Constituency and did that work on the 27th and 28th of
Fehruary, 1962. In his examination-in-chief he stated that he did not find the
lght insufficlent. His presence in the counting hall was alsn challenged by the
other side. He hnas stated in cross-cxamination (Paragraph 12) t_hnt_he_ was the
Basta Bardar in the record room. But in the duty list one Ramniwaj Sineh was
mentioned as the person to take part in the counting. This Ramriwal Singh 1z
deseribed as the record-keeper. A Bastn Bardar or the record-lifter could not
have been described in the duty list as a record-keeper., RW. 2 (Shri Muitiba
Husain) who was the clerk in the Judicial Magistrate’s court at Gonda and was
also 8 Sumpervizor at the time of counting. has clearly stated that he knew Ram
Niwas who was the record-lifter in the Collectorate but he was not present In
the counting-hall, This witness Shri Muiliba Husain was the Supervisor at table
No. 168 and P.W. Ram Niwas also claimed to have been a counting clerk at table
No, 18. I am Inclined to prefer the statement of RW. 2 (Sri Mujtiba Husain)
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and find that Ram Niwas did not act as counting clerk at table No. 16, He has
also made several wrong statements in his cross-examination indicating thgt he
was not 1n the counting-hall, In paragraph 13, he stated, “It is wrong to say
that tables Nos. 15 and 16 werc on either side of the door”. This statement is
deflnitely wrong. All other evidence in the casc indicates that tables Nos, 15
and 16 were on either gide of the door leading (1o the western room. He then
states m the same paragraph (13) that there were no chairs in this space between
the two rows of tables. ut it is an admitted fact that ihe chairs of the Super-
visors were placed towards this common passage left betwcen the two rows of
table. He then slated ihat the benchea for the counting agents were placed by
the walls on all the four sides of the room, This statement is again wrong.
Admittedly, no bench was placed towards this southern wall of the room on
which side the table of the Assistant Returning Officer ex ected. In paragraph 24
he has disclosed that he is a Bisain Thakur and Raja Sahib of Manﬁapur is also
a Bisain Thakur and Shri Debi Datt Singh an employee of Raja Sahib of Manka-
pur was his cousin. It may be that he had bheen produced on account of that
connection with Raja Sahib of Mankapur, who was in real control of the affairs
of the Swatantra Party at Gonda. The last witness produced by the pelitioner
was P.W. 7 (Hanuman Pd.) In his exammation-in-chief he stated that he work-
ed as a counting clerk on the 27th and 28th February, 1962 in the combined office
and was placed at fable No. 14, He has stated that he did not find the light in-
sufficient and the work was not hampercd due to want of light. His presence 1
the counting hall was also challenged but I do not gee sufficient reason to hold
that his presence in the counting hall must be doubted. In paragraph 12 of his
cross-examination, he stated that the patromax lamps were lighted and placed
1 the verandah after the tent wall was put up and the electric lights were on
when the counting started In the room. en he was asked further as to why
the artificial lights were on in day tlme when the natural light, according to him,
wag sufficient, he could not explain and merely said that he could not say why
lights were on during day time. He also admitz that when night came no bulbs
were changed nor more powerful bulbs were placed in the room.

On the other hand, on behalf of the appellant, R.W.1 (Ramanath Misra) election
agent of Shrl Ram Ratan Gupta, (R.W.2) (Shri Mujtiba Husaln) counting Super-
visor, R.W, 4 (Shri Achutanand Tripathi) counting clerk at the time of this count-
ing, RW.6 (Shri Parmanand Agnihotr!) who was counting agent on behalf of
Shrl Ram Ratan Gupta and R.W.14 (Shrl Bhagwati Pd.) clerk of Shri Gomti Pd.
Vakil, Gonda who was acting as the counting agent on behalf of Shri Gomtl Pd.
have all stated that on account of the placing of the Qanat towards the east of the
verandah, the light in the room had become very {nsufficient, Many peopla com-
plained ahout the llght and the Assistant Returning Officer informed them that
offorts were being made to improve the light, In view of the fact that the peti-
tioner's own witnesses have admitted that lights were on during day time ansd that
the patromax lights were placed in the verandah even during day tlme which
leaves no room for doubt that at least the natural light during day time was
insufficlent to carry on the work. To this extent at least, the witnesses produced
by the petitioner were wrong in sayini; that the day light was sufficient lo ecarry
on the work, Apart from this oral evidence, there is mlso a document which had
been summoned from the Nazir, Collectorate at Gonda. This is a slip dated the
97th of February, 1962. It starts with a note by one Shri B, 8. Bark addressed to
the Sardar Nazir and states: “I have been directed by Shri A. 8, Misra to ask you
to arrange for (i) six patromax (ii) four bulbs of 100 Wts and 150 Wts, each.”
‘Then follows a note by Shri Kalicharan Jauhari, Nazir Sadar. This note is
addressed to the Inspector Elections and it says. “Kindly direct Shri Mohd. Jamil
io fix four bulbs of 150 Wts. in the counting hall and two bulbs of 150 Wts. in the
verandah at once ag desired by Shri A S Misra, Returning Officer, Gonda—East
Constituency. He is fixing bulbs in the lawn.” Next after that iz a note b Shri
Magbool Husain, Election Ins ctor, He says “Out of the twenty-flve bulbs already
given to you four bulbs may Eg fixed.” Then the last nole is bgﬁ Shri K, M. Sara‘n.
Offlcer-in-charge, Nazarat. He addressed it to the Election Officer and stated, *T
regret, Nazir Sadar has got no 150 Wis, bulb with him. All the twenty-five bhulbs
supplied by the Election Officer, have already been fitted at different points ar},d
they cannot be iaken out. Plense spare six bulbs of 150 Wts, each at once”.
According to the petitioner, this document is a forgery and had been procured
subsequently In order to boost up the case of deflciency of lght. Out of these
Officers who had signed the slip Shri B. S Bark and Shri Maghbool Hasan have not
come In evidence. But Shri Kalicharan TJauhari and Shri K. M. Saran Officer-in-
charge Nazarat have been produced. This document has been crlticised on several
grounds, In the first place, it is contended that there was no written compleint
made to the Assistant Returning Officer about the deficiency of 1ight and, therefore,
there was no occasion for him to ask for better light. T am unable to see any force
in this contention. If even an oval complaint is made to the Assistant Returning
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Officer who himself saw the condition of light. He would naturally direct Shri B. S.
Bark who waa one of the Officers working in the room to ask the Nazlr for the
necessary arrangement of light. A writlen complaint was not necessary. 1, there-
fore, see nothing improbable in Shri B. S, Bark writing to the Nazir, Sadar for the
arrangement of gix patromax lamps and four high-power bulbs, Naturally the gas
lamps could not be placed Inside the crowded room which would have produced,
bad smell and made the working more difficult. Therefore, high-power bulbs were
essential inside the room. The next criticism is that although shi B. S Bark
wanted four bulbs of elther 100 or 15¢ Wts. and patroxax lamps yet the Nazir,
Sadar while writing to the Inspector asked for fixing four bulbs U% 150 Wts, In the
room and iwo bulbs of 1560 Wts, in the verandah and it is contended that the Nazir
Sadar, could not possibly imagine that light was needed in the verandah when
there was no mention of it in the neote of Shri B, S. Bark. I am unahlc to see any
force in this argument either. Since electric bulbs were likely to be arranged
quickly the Nazir asked for 6 bulbs. The arran%ement of patromax lamps was
bound {o take time. He, therefore, directed the Klection Inspectior to immediately
place four, high power bulbs inside the room and two bulbs In the verandah.
Moreover, the peonn who had taken the slip to him must have given this necessary
Information that light was needeq ingide the room as well in the verandah
The Election Inspector thereupon asked the Sadar Nazir, to supply the necessary
bulbs out of the twenty-flve bulbs, which had been supplied by the Election depait-
ment to the Sadar Nazir and the last note naturally explained the whole positions
by saying that all the twenty-flve bulbs that had been supplled were not of such
high power and had otherwise been used already at essential points. They could
net, therefore, be of any use for the purpose required. This note was made by
Shrl K. M. Saran, who was the Officer-in-charge of the Nazarat and the Officer
naturally addressed that final note to the Flection Officer who was incharge for
arrangements of electjons so that final Information may reach him and he may
make the ultimate arrangement. Thus in the document itself 1 see nothingg, 1m-
probable to indicate that this document was a forged one. Moreover, H t had
been forged for the purpose of this case, there was no reason to involve 30 many
persons in this note and it was also not difficult to support the other part of the
case put forward on behalf of Shri Ram Ratan Gupia t}gat ultimately arrangement
was made for high power bulbs en the 28th of Fcbruary, 1962, though it cculd
not be made on the 27th of February, 1862. The note stops short afler showing
inabilily on the Nazarat to supply the necessary bulbs. In this connection the
statements f these two witnesses Kallcharan Jauhari and Shri K. M. Saran have
also been criticised. Shri Kalicharan Jauharl has been produced as RW, 18. He
was the Nozir Sadar in the Collectorate at Gonda. He stated in examination-in-
chief that a peon brought a slip (Ext. W.R. 76), for light. He then wrote 2 note
addressed to the Election Inspector and he proved that note and in his own signa-
ture. e then rcccived a reply of Shri Magbool Husain the Election Inspector,
After receiving this note, he took it to the Officer-in-charge and therefore Shri
K. M, Saran wrote out that last note. He also states that before taking the paper
to Shri K. M. Saran, he had writlen out a note which he later struck out, In that
note he had stated “Bulbs of only 75 Wts. were supplied and that T have no bulbs
of 100 Wis. “But he admits that he cut out that note because it was factually wrong.
The last note written by Shri K. M, Saran was in red ink. He proved that note
by Shri K. M. Saran and he states that this nole was sent by a pecn to the Elec-
tion Officer through Shri R. B. Jauhari through a peon who after some iima return-
ed it and informed him that the Election Officer was not avallable to hin in the
Collectorate compound. But the pcon had met the Election Inspector who had
told him that arrangement was belng made for light. The wlitness then says that
he received back the note and it remained with him. This statement of the Nazir
has been criticised firstly on the point as to why he kept such a useless note all
the time with him till it was summoned by the Tribunal. No explanatlon was
asked from the wliness and, therefore, the criticism has no justification. It may
be that after recelving the note, he put it in his desk and it remained lying there
till it was demanded or it may be that he filed up every paper which he recelved
in connectlon with the election, In cross-examination he has explained that he
had been supplied 25 bulbs of 75 wis. for purposes of the use in connection with
the counting. He had used these bulbs before the demand came. It was the duty
of the election office to supply the necessary artlcles at the Nazarat which was
also helping in making arrangements and, therefore, when the need came to him
he asked the Inspector of Elections to make the necessary arrangements, He stated
that he had kept no note how the twenty-five bulbs supplied 1o him were utilised.
He was asked when he had nothing to do with the arrangement for elections why
did he not ask Shri B. 8. Bark who had sent a note to him, to write to the Election
Inspector directly and he had merely stated that he could not give any good reason
why instead of making a note to Shri B. 8. Bark, he himself addressed a note in
the Election Inspector, I see nothing disparaging in this reply. Shri B, S. Bark,
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must have been busy in counting and naturally the Nazir Instead of di i

thought it proper to send the note to the right-man, He was also dagfglégbi?rigath 1{3
the note there was no mention of ‘2’ bulbs for the verandah and how did he make
that mention in his note, He r_nereli,]r stated that he did it on his own initlative.
I see nothing wrong in his taking that initiative it the work could be facilitated
that way. He was then asked as to why he placed that note before Shri K. M.
Saran and he stated that he was the Ofﬂcep«in-cﬁarge of the Nazarat and he ihought
it fit to obtain final orders from him on this matter. He has denled the SUREges-
tion that this slip Ext, W.E. (76) was procured after counting. Shri K. M., Saran,
who was the Treasury Qfficer has been examined as R.W, 24, In his examlinalion-
In-chief he has stated that the Nazarat Office used to provide facilities to help the
District E]eption Officer {n connection with the election and counting of voles that
took place in February, 1962. He was then shown Ext. R. 76. He has proved his
note in red ink and he further stated that he had no knowledge as to whether any
compliance was made In this matter or not. Nothing important has bheen brought
put in his cross-examination on this point. In this connection it may further be
noted that the Nazir and the Treasury Officer had really not much to do wilh the
counting of votes. They were merely helping the Officers concerned in order to
lacilitate thelr werk and it is most unnafural to expect that these two officers
would go to the length of forging this document for the sake of helping one of the
candidates in the result of counting. It may also be noted that the I\ﬁazir having
imade a note en ihe paper had to cut it out as it was factually wrong. If this whole
document had been forged for the purpose of thig case, it could not be expected
that such a mutilated note would have been prepared for this purpose. If a wrong
note had been made, there was no difficulty in tearing off that slip and prepariog
another one which could contain nothing wrong. The existence of this erroneous
note which the Nazir had to cut out, to my mind indicates that it was a genuine
document which had been made tfar the purpose which it indicated. This gocu-
ment was produced after being summoned by the Tribunal and I am of the opinion
that this document alse fully corroborates the evidence produced on Lehalf of
‘i:%lgé Ram Patan Gupta that there was deficiency of light on the 27th of February,

Another point In connection with the counting of votes on the 27th of February.
1962 is the placement of the agents of the candidates and their abllity to chack
the wrong assortment of ballot papers. On this point the contenlion on behalf
of Shri Ram Ratan Gupta is that the counling acents of the candidates were not
in a posgition at all to note the condition of voting papers and therefore to raise
any effective objectlon with regard {o particular paper ‘elther being placed in the
valid votes of one of the cundidates or to ils being placed in the doubtful votes by
the clerks, Shri V. B. Bhadkamnkar electlon agent of Shri Dandekar has stated
In paragraph 155 of his statement that the counting agents were sitiing on bhenches
and were looking at tables “sometime sitting there and sometime standing up. In
my opinion, they could see by sitting whether the ballot papers were valid or
invalid.,” P.W. 8 (8hri Jamuna Pd. Srivastava) who was an Advocate at Gonda
and was the counting agent of Shri Dandekar hag stated in his cross-cxamination:
“The counting agents were not allowed to move about freely in the hall. There
were benches which were allotted for the counting agents to sit and to which the
nctual procedure of counting.” PW. 4 (Shri Dasrath Pd. Shukla) who was a
counting Supervisor has slated: “The counting agent of a candidate could not
gupervise the counting at every table because every agent had to keep a watch
over three tables”. P.W. 5 (Shri Bahadur Singh) siates that the counting agents
of the parties used to sit on the bench and the agents used to manage two or three
tables each. P.W. 7 (Shri Hanuman Pd,) also states that the agents of the candi-
dates used to sit on the henches and they used sometime to come to the tables,
From the statements of ihese wilnesses for the petitioner himself the position of
the agents 1s quite clear for each of them had to watch three tables. On each
table there were two clerks, one dealing with the Parliamentary votes and the
pther dealing with the Assembly votes of the same sector. The duty of the agent,
therefore, hecame to watch the work of at least 3 clerks simultaneously, sitting
on three, tables. The agents were supposed to keep sitting on their benches and
from there to watlch all this process. In these circumstances it 1s quite rlear that
the agents of the candidates could not have possibly seen how the ballot papers
in the handg of cach of the clerks were marked and whelher the clerk was putting
{t for one candidate or the other. The supervision of the electlon agents aver the
works of the clerks was, therefore, almost nil in that situation and the system of
counting, as prevailed, was that if the clerk concerned considered a vote to he
valid and placed it for onc candidatc or the other. it wag not necessary for the
Assistant Returning Officer to Idok into those ballot papers. It was also natural
because one man could not possibly check up each ballot paper which were run-
ning into laca, within any reasonable time. The responsibility, of incorrect count-
ing or of mistakes rested entirely upon the clerk and the supervision. I am,
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therefore, satisfled that the case put forward on behalf of Shri R
on this point s deflnitely more reliable and the conclusion of l%lg? Tr?gaﬁal(}ltgm

there was sufficlent light and that agent
e s icten su%ported. gents were in a position to do their checking

At this stage it will be convenient to deal with one more argument -
guestion whether P.W, 5. (Shri Bahadur Singh) and P.W. § (Rarg Niwgs;nwgl;g
present In the counting hall on the 27th and 28th of February. 1962, I have held
above, that they did not. A document relied upon by the learned counsel for the
respondent in this connection was (which the Tribunal summoned from the Distirict
Maglstrate and the Returning Officer), a chart prepared on the 27th of February,
1962, allotting different tables to dillerent persons In order to ascertaln wheiher
these witnesses had attended. The Tribunal was informed that no such chart wus
prepared, However, some witnesses have spoken about a chart which was either
with the Assistant Returning Officer or with the Election Inspector from which
different tables on which different officers were allotted to work, were read out.
Although the evidence, on this point 1s not very uniform and it is doubtful whether
{t is sufficient to prove the existence of any such chart but I do not consider it
necessary to examine'this matter, in detall because I think that no importance
can be attached to this chart even if it was repared, Admittedly, the duty list
which has been placed on the record, gives the names and particulars of the offi-
cers out of whom alone appointmenfs could be made for actual work. I have
already examined that these two witnesses do not appear in that duty list. The
chart could have at the most mentioned the names only and that wnuf'd not have
tmproved matters, Even if at the time of appointing officers to particular tables
gome sort of a chart had been made out, it may have been destroyed &8 unneces-
sary and useless and may not have remained on the file. No importance, therefore,
can be attached to such a chart and the observation of the Tribunal that Srl Magbaool
Husaln, the Election Inspector deliberately suppressed the chart cannot ha sup-
ported and seems to be an unnecessary remark.

The work of counting started at 10 am. on the 27th of February, 1862. About
an hour wag taken by the Asalstant Returning Officer in instructing the counting
clerke and Supervisors about the performance of their duty. At about 11 the actual
counting started and continued, till mldnight. There Is difference belween the
parties, as to whether the counting on the 27th of February, 1962, finished at
11 pm. or well after the mid-night in the early hours of the morning. Nothing
depends on the exact point of time when the counting came to an end on that night.
Next morning the counting started at about 8 am The counting of Mankapur
segment started about atternoon and was last to be counted. In this Segment there
wae & heavy polling in favour of Shri Dandekar. the Swatantra party candldate.
At about 9 p.m, the lead which Shri Ram Ratan Gupta had acquired in other seg-
ments began to dwindle out and the cage of Shri Dandekar is that about that time
the Returning Officer as well as Shri Ram Ratan Gupta came to that place. At
first everybody expected that 8hri Ram Ratan Gupta was succeeding and, there-
tore, the Returning Officer “through the Distt, Election Officer directed everybhody
to expedite the counting and flnish very early. But while they were still waiting,
it become apparent that the lead acquired by Shri Ram Ratan Gupta had been
practically equalised by 9.30 or 10 pm. The Returning Officer and the District
Electlon Offlcer ‘‘who had been walting to take steps towards the declaration of
the result of the parliamentary election that night left the place and so dld res-

ondent No. 1.” The inginuation cbviously is that the Returning Officer Shri C, M.
KTigam and the District Election Officer Shri Jaubarl were In symgathy with res-
pondent No. 1 and when all of them saw that the lead of respondent No. 1 was
dwindling away and had practically disappeared. they all left the place in order
to think out some method how to overcome that difficulty. This is the Arst fact
alleged on behalf of Shri Dandekar to indicale that the Returning Officer and the
District Elecilon Officer were in league with res ondent No. 1, and wanted to help
him in cvery way in the matter. This fact is denied by the officers concerned in
thelr writ petitions as well as by respondent No. 1 In his written statement. Or}c
this point, on behalf of &hri Dandekar oral evidence has been produced. The flrs
witness is P.W. Shri Dandekar himself, e was not present on the lst date 01;
counting and his evidence ia therefore. nof relevant on this question P.W, 2 (Shr
V. B. Bhandkamnkar) has gtated that respondent No. 1 came to the Shamismat at
about 9 p.m. where Mankapur was belng counted. Fifteen minutes later, S}?Ei
Returning Officer Shri C. M. Nigam with the Assistant Returning Officer hr
Jauharl came to the dhamiana. He then says that at about 9 pm. %e I%eturnﬁnlg
Officer and the Assistant Returning Of'ﬂc&xl' P%E%elefthg?: i)k;ggélgn&oufuzzherirgmmg
d? L:t‘;xme‘r!{l;?\ignfg’édgf}ggérlecoisth?auistga(r:rllei!:;a a? about“F’) p.m, on the 28th ot February,
?962 t:1351 an after thought merely to glve colour to the suspiclon aroused much later.
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Ext. P. 23 13 a letter dated the 2nd of March, 1962 written by Shri Dandekar him-
self to the Chilef Electlon Commissioner New Delhi, recountlng the events at the
time of the flrst count. In this letter there is no mention of the Returning Officer
having come to the Shamiana at about 9 p.m. and having gone away in this sus-
piclous manner when the tables started turning. On the contrary in paragraph 4
of the letter, he states, “about this iime, the Returning Officer (Shri C. M, Nigam
I.A.S.), who is the Deputy Commissioner and the District Magistrate of Gonda and
who was out in camp during the day returned to Gonda”. The phrase, at about
this time “in the above sentence refers to the slatement of tacts mentioned in the
previous paragraph. It is, therefore, important to quote the relevant sentences
from the above paragraph” the counfing went in late Into the night and was finish-

ed after the mid-night.......... The counting of thls assembly eegment was the last
to be completed and I had secured such a large number of votes as not merely to
overtake the deflciency of the other four assembly segments....... except for the

result of the postal ballots which had still to be opened, I was thus first and he was
second and at this stage a number of objectlons to the counting of Mankapur As-
sembly segment were started by or on behalf of Shri Ram Ratan Gupla each of
which was specifically considered on merits by the AR.O. and rejected by him by
the orders passed in writing on the spot. Only two points of time which are refer-
red to in this paragraph are either the finishing of the counting at 12 in the mpht
or the objections made on behalf of Shri Ram Ratan Gupta which were rejected by
the A.R.O. Bnth these cvents took place well after 9 pm. This letter which was
first written at a time when the events were fresh clearly negatives the theory of
Shri C. M. Nigam having visited the Shamiana at 9 p.m, and waited there till he
found that the results were changing. The first application by Shri Ram Ratan
Gupta was given at 10.40 p.m. and way rejected by Shri A. 5. Misra at 11-30 p.m.
Tt is, therefore, quite clear that according io this letter Shrl C. M. Nigam, the
Returning Officer came from the tour much after § p.m. and the story of his having
come to the counting Shamiana at 9 p.n. seem to be an after thought and no
reliance can be placed upon it.

According to the previous arrangement, the results werce to be declared at
10 p.m. on ﬁne 28th February, 1962. But the counting of Mankapur segment did
not finish till 10 p.m. The case of Shrl Dandekar is that it was gver by 12 mid-
night and that the Returning Officer should have come and declared the result
at that time. But the case of the other side Is that the counting did not come
to an cnd by 12 in the night but it contlnued upto 12 46 a.m, whereafter other
finishing processeg were to be taken up. This matter, has become important because
at 12.25 a.m the Returning Offlcer passed an order that the results would be
declared at 11 a-m on the 1st March, 1962 and not as previously arranged gt
10 p.m. on the 28th February, 1962. According to Shri Dandekar this order was
wholly unjustified because the counting had already flnished at 12-25 and this
indicated that the order was only meant to glve time to Shrl Ram Ratan Gupta
go that he may be able to do something in the matter and the suggestion, in fact,
1s that at about 10 pm- when Shri Ram Ratan Gupta and the Returning Officer
went away from the Shamiana they had already decided upon postponement of
the results and doing such acts as would make it possible for the ballot papers
to be tampered with, so that the eleclion result may ultimately again furn in
favour of Shri Ram Ratan Gupta. It iy, therefore, Important to consider whether
the counting of the Parliamentary constituency in respect of the segments, came
to an end at 12 midnight. In the petition it was, alleged, “At midnight when
the counting in this segment was over and the flgures belnpg tabulated for the
last round of counting and when it was clear lhat the petitioner had won the
electlon by an over all majority of about 1,600 votes (excluding the small postal
ballots) the election agent of respondent No. 1 presented an application to the
A.R.O. for postponing further operation untll next morning and requesting that
votes In this Asscmbly segment be then recounted, This 100 was rcefused by the
A.R.O in wriiing ... .Soon thereafter the Returning Offlcer (Shri Nigam) himself
sent a note to the A-RO. from his bungalow stating (In fact contradiction of
his own carller instructlons given through the District Election Officer Mr.
Jauhari) that he would count the postal ballot papers nexf day and would
declare the result of the Parlimmentary election thereafter.”

The insinuation in the above paragraph clearly is that the last attempt was
made by Shri Ram Ratan Gupta to have postponement of the declaration of ihe
result by an application to the A.R.O. after the counting was over. which wos
refused. Thereupon the Returning Officer himself sent an order postponing the
declaration of the result obviously as a matter of prearrangemcent with Shri Ram
Rdtan Gupta. In reply to this paragraph i1t was stated in the written statement
that sending of the note, by the Returning Officer from his bungalow was
admitted which reached after 12-30 a.m. when the counting was nearly finished-
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It was denied that the order was in contradiction of any earlier instructions by
him through the Distt. Electlon Officer. The order was necessary because accord-
ing to the Original arrangement, the result was to be declared at 10 p.m. on the
28th of February, 1962 hut this was not possible as the counting had not finished.
The insinuation contained in the paragraph is also denied. The oral evidence on
this point iy as follows: PW 2 (Shrl V. B. Bhadkamankar) has stated (para-
graph 25) that the counting of all the segments including {hat of Mankafur had
come to an end by 12 mid-night on the 28th of February, 1962. Only postal ballots
had not been counted. He further stated that after the countlng was over, they
were walting Iin the Shamiana for the Relurning Officer to come and have the
result declared after counting the postal ballot papers. But Instead, a note came
with time noted as 12-25" intimating that the counting of Mankapur segment was
in progress and was likely to continue for two or three hours more and the result
would be declared the next day at 11 a.m. when he received that note from the
District Magistrate, he signed it at 1 am and made a note on the document
marked Ext. P, 42. He further states that immedlately after making that endorse-
ment, he went to the District Flection Officer where he wrote out an application
addressed to the Returning Officer and handed it over to Shri R, B. Jauhari.
Assistant Returning Offlcer.  This application. according to him., was presenied
on the 1st of March, 1962, and this application was marked as Ex. P. 43. The
Asslstant Returning Officer made an endorsement on this application which is
marked as Ext. P 44. Thereafter, he went back to his election office and booked
a trunk call to Delhi and had a talk with Shri Dandekar. He told him every-
thing that had happened.

At 1his stage it may be useful to note the contents of the order passed by
the Returning Offlcer postponing the declaration of the result of the election.
He states In the order as follows:— .

“As lhe countlng of votes of the two constituencies Tulsipur and Mankapur
18 continuing and is likely to continuc for two or three hours more and it ig
now 1225 nm. all the contesting candidates are hereby informed that the result
of 33 Balrampur and 34 Gonda Parllamentary constituency will be declared on
the 1st March at 11 a.m. In my office in the Collectorate” It iz fo be noted that
in this order the reason for postponement of {he result was that at 12.25 am.
the counting of both Tulsipur and Mankapur segments was continuing. It has
already been seen from the lelter of Shri Dandekar himself that the Returning
Officer had returned from tour at ahout midnight, Tt is stated by Shri R- N. Misra
R W 1 that having come back from lour the returning officer visited the counting
at about midnight. Ile must have enquired about the progress In counting and
he obviously learnt that the counting of Mankapur regarding 34 Goda Parlia-
mentary constltuency as also of Tulslpur of 33 Balrampur Parllamentary consti-
tuency was still continuing and was likely to take some more time. In this
situation, if he did mot consider it praclicable to keep on waking for two or
three hours more that declaring the result of these Parliamentary conastituencies
one after the other as the counting came to an end, he does not appear 1o have
acted dishonestly Any officer In his positlon may have bona fide considered
that a situation had been reached when the posiponement of the declaration of
the result had become necessary. Section 60 of the Representation of the People
Act, 1951 undoubtedly provides that the Returning Offlcer shall forthwith declare
the result of the electlon when the counting of votes has been completed Rule
60 of the Conduct of Electlon Rules, 1961 s as follows ‘“The Returning Officer
shall, as far as practicable proceed continuously with the counting and shall,
during any interval when the counting has to be suspended, get the ballot papers
packets and all other papers relating to the election scaled with his own secal
and the seals of such candidates or cleelion agents as may desire to fix thelr
seals and take sufflcient precaution for thelr safe custody during such intervals.
As a result of the order of the Returning Officer, two things happened The
counting of the postal ballot papers was continued except thal of postal hallots,
which were to be counted by the Returning Officer himsell when he came the
next morning for declaring the result, and the result was not declared then.
It is, therefore, conlended that this rule 60, which was mandatory and enjoined
the continuance of countlng votes tll it came to an cond, was Infringed I am
unable to agree with this contentlon, for thiz rule provides that the counting
would “cotinue as far as practicable” and in the sltuation in which tho Relurn-
Ing Officer was, it cannont be sald that he was very unreasonable in thinking
that it had become impracticable even to continue counting of thec postal ballot
papers also. Since the nostal ballot papers had not been counted. section 66 was
not contravened and when he counted the postal ballot papers the next day, he
could have declared the result on the 1st March, 1962, I, therefore, think that by
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this order on the statement of fact in that order none of the provisions of law was
infringed. I will now look into some further cvidence, on ihe fact stated in this
order that the counting of Mankapur and Tulsipur had not finished uptlo 12.25 a.m,
is correct or not. There is a note on this document by Shri V.B. Bhadkamankar
stating that the counting of Mankapur constituency was over at 12 midnlght and
he had put his slgnatures indicating the time thereof ag 1 a.m. Shri R. N. Misra
the clection agent of Shri Ram Ratan Gupta has also signed this document
giving the date as 28th of February, 1962.

The letter of Shri Dandekar (Ext. P- 23) dated the 2nd March, 1962 addressed
to the Chief E.ectlon Commissioner is again Important. He states in puaragraph
3(d) as follows; “Mankapur, This Assembly Constituency segment of Gonda
Parliamentary constituency was counted at the place notified on 28th of February,
1962. The counting went on late into the night and finished after midnight'”
thereby contradicting the statement and notc of Shri V. B. Bhakamankar men-
tioned above that the counting had finished at midnight. Another document
which is relevant in this connection is Ext. P. 18 order passed by Shri S. B. Misra,
Asglstant Returning Officer on ihe appllecation made by Shri R. N. Misra, ctection
agent of Shrl Ram Ratan Gupta rcquesting him to postpone further counting
and to recount those which had alrcady been counted. In this order Shri 8. R.
Misra has stated the time of recelving the application as 10-45 p-m. and In para-
graph 5 of the order he states, “Totalling is still in progress. The total upto
polling station No. 76 is yet ready and it tallles wilth those electlon agents and
candidatcs who have prepared the statements of totals.” This order was passed
at 11.30 p.m. It i3, therefore, indicated by ihis order that at 11.30 polling station
No. 76 had been counted and the totalling of that round of polling stations was
going on. Since there were sixteen tables at the counting place, each round of
counting would complete 16 polling stations. In this way 76 polling stations
would indicate that fIfth round had been completed and after completing this,
the sixth round would have started and admitfedly each round had taken, on an
average. two hours and it was not possible to expect that the sixth round would
have completed within half an hour. From this order also it appears that the
counting of the sixth round could not have finished before 12.30 or 12.45 a.m.
Throughceutl 1Ne petition of Shri Dandekar no allegation has heen made that this
Assistant Returning Officer was also dellberately passing orders which were not
corrcet

The letter (Ext. P. 23), written by Shri Dandekar which has already been
conside ed was shown to Shri Bhadkamankar and he states as follows: “Ag far as
I ascertain from this letter in the last paragraph 3 “at this stage” refers to the
end of ecountings of Mankapur segment- At 11-30 p.m. the counting was ending.
The stalement that R.O, returned to Gonda at the time when the counfing wag
ending is not correct.” He also stated that he was not aware that Shri Dandekar
had stated that he had obtained information of this letter from the witnegs.
Referring to his own note under the order of the Returning Officer postponing
the declaration of the result, he staled, in cross examination that in his endorse-
ment he referred to the time when the actusl counting came to an end and did
not refer to the other processes which would be required before the result could
be declared. He subsequently stated that the end process after the counting was
completed, would have taken about one and a half hours. In this connection it
is also important to note that at 12-30 am. Shrl V. B. Bhadkamankar himself
made an application to the Assistant Returning Officer for the declaralion of the
result and in this application he does not say that the counting had already come
to an end at 12 midnight. This application is Ext, P.A.A. It was presented, ag
stated by himsclf at 12-30 a.m, on the 1st ef March 1062- The application itself
1s dated 1st March, 1962. But it does not glve any time and states, “I have to
request that as the counting in the last Assembly Constituency of the Gonda
Parlamentary contituency is over, the result of thc Parllamentary election may
please be declared as provided in the Act!. He does not say in this application
that it was already over at 12 midnight and that they had been waiting for half
an hour unnecessarily as gtated in the witness box. Shri Dandekar in %ﬂs state-
ment (paragraph 82) has explained his letter (Ext. 23) in which he had stated
that the counting went on late Into the night and was finished after midnight,
by saying that there, he had referred to the completion of the entire process
of counting which involved after the actual counting such as making of packets
af the counted ballot papers ete. and he had been given that Information by
bis election agent. The Returning Officer also had reported the matter to the
Commissioner by his letter Ext. R. 4. In this letter he states, “As Returning
Officer of Balrampur-Gonda Parliamentary constituencies I had originally fixed
time for declaration of their results at 10 p.m- on the 28th of February, 1962 but



'

413' THY GAZETTE OF INDIA EXTRAORDINARY [PArT 11—

this schedule could not bhe adhered tp as the counting of Tulsipure, Mankapur
assembly constituencles, finlshed between 4 am- and 1 am, respectively on the
1st of March, 1962. I, therefore, postpone the declaration of the result at 11 am.
today.”. From this order also, it appears that the counting of Mankapur segment
of the Gonda constituency came to an end sometime between 12 midnight and
1 a.m. on the 1st of March, 1962, It was also contended on behalf of Shri
Dandekar that form Neo. 20 relating to Mankapur asgsembly segment (Ext. P. 31A.,
on the record) Indicate that il was prepared and slgned by Shri 8. R. Misra
ARO. at 1-15 am, and It was therefore, contended that this form having been
prepared at 1-15 a,m. and it is admilted by Shri R. N. Misra that il takes about 90
minutes, after the counting is over to finish the whole process, it would be clear,
calculating back from 1-15 a.m.. that the counting must have come to an end at
about 12 midnight., I am unable to agrec with thils line of argument. Under the
instruction this form No. 20 itself should be completed within half an hour or
so of the completion of counting of votes [vide instructions to R. Q. para 15(¥))
Ch. VIII]. This would indicate that form No. 20 of each sepment 1s usually
completed within half an hour after the counting of votes, is finlshed, From the
time glven on this form No. 20 it would appear that the counling must have
finished about half an hour before this i.e at about 12-45 am. on the 1st of
March, 1962. Preparation of form No. 20 is not the last act to be performed
after the counting 1is over. Shri Bhadkamankar P.W. 9 has admitted. “The
Assistant of the A.RO. alongwith two or four clerks was checking both valid
and rejected ballot papers after the counting had been completed at the counting
Supervisor's table including rejections by the AR.O. The rejected ballot papers
by the A-R.O. were also being checked by the same staff. In the petition itself
(paragraph 21) the process adopted at the time of this counting has been described
and in the last paragraph (10-x) it is stated as follows. “As the counting of votes
cost at each polling station was thus finally concluded the flgures were entered
in the result sheet (form No, 20) and the counted and sorted bundles of the
ballot papers of each polling siatlon were then passed on to other clerks for
being packed flat in single packets, one of each polling statlon, the same being
then labled and signed by the AR O. after which they were sealed”. Here no
mention is made about re-check by the other clerks but it 18 stated by P.W. 2
and R.W. 1. The signing of form No. 20 thus did not finish the tale process and
where Shri R. N. Misra has stated that it takes 90 minutes, he does not mean
that form No- 20 Is signed after one and a half hours when the actual counting

comes to an end.

On hehalf of Shrl Dandekar one witness Shri Kartlani Dait has also been
roduced. He ig P.W. 10 and he states that he was a worker for Capt. Ramgarib,
gaghoram Pandey and the petitioncer at the time of the election. According to
him he remained outside the counting hall where the countlng of Gonda West
Asgembly segment was laking place. Since Capt. Ramgarlb had been losing
badly, he went away to Gonda city where he was staying. At about 9 p.m. he
was informed by his younger brother that the petitloner Shri Dandekar was
winning on account of counting of Mankapur constifuency. The witness, there-
fore came In a jeep car to the place of the Shamlana, There he reached at about
9-30 p.m. and at about 9-45 p-m. he saw that Shri C, M. Nigam. fhe Returning
Officer came back to the Shamiana and he went to his office. Ten minutes later,
respondent No. 1 glso came out of the Shamiana. At about 12-15 a.m. he came
to know that the counting had come to an end. He walted for 10, 15 minutes for
the declaration of the result but the Returning Officer had not come. He there-
fore went to the bungalow of the Returning Officer (Shri C. M. Nigam). There
he contacted the peon and he came to know that Shrl Ram Ratan Gupta was
inside the bungalow talking to Shri Nigam. After about flve minutes, Sri Ram
Ratan Gupta came out, sat in hils car and went away. He then sent information
about his arrival. The peon then told the witness that the Returning Officer
wanted to know the purpose of hls visit. The witness sent Information that the
counting ol votes had finished and that he should come for the declaration of the
result. The peon came back and told him that thc witness should go to the
place of ithe counting and that the Returning Officer would reach there shortly
The Returning Officer, however, did not rcach there and after sometlme he sent
a note that the declaration of the result was postponed. He also states that
when he came back from the place of the Returning Officer, he had informed
Raja Sahib of Mankapur, Shrl Raghoram Pandey and Capt. Ramgarib, who were
there and several other persons that the Returning Officer had promised to come
for the declaratlon of the result. It is significant that although the Returping
Officer had given him a clear promlse that he would come shortly to declare
the result and he had Informed of this promise to everyhody at the place of the
counting. There is no mention of this false promise made by the Returning
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Officer either in the letters written by Shri Dandekar to the Chief Election
Commissioner reporting against the conduct of the Returning Officer nor is there
any mentlon of this Kartyani Datt story in the election petitlon itself. Although
in paragraph 38 (sub-paragraph 3) a complaint is made that the order of the
Returning Officer postponing the declaration of the result was In flat coniradiction
of his own earller Instructlons through the District Electlon Officer Shri Jauhar}
to finish the countlng quickly at about 9 p.m. so that the result may be declared
as originally scheduled, yet no complaint 1s made about his having broken his own
promige to this Kartlanl Datt made after the counting was over that he would be
coming shortly to make the declaration. 'The evidence of Kartiani Datt apparently
has been thought of subsequently and one more link has been added {o the chain
to create suspicion against the conduct of Shri Nigam, the Returning Officer,
Stating about his iniroduction to Shri Nigam, the witness stated that Shri Nigam
was a fast friend of Shri K. K. Nayar, who Iniroduced him about July, 1861
to Shri Nigam and he had gone to Shrl Nigam to recommend a gun licence for
a postmaster. No document has been produced to prove this fact of gun licence
having been granted by Shri Nigam. This witness was asked In cross-examination
whether he was a countlng agent for Capt. Ramgarib and he denied all knowledge
about it. He was then asked if he had signed the form and he stated that he
did not remember it- Not only that but when a counting agent actually starts
the work he has again to sign the form in the presence of the Returning Officer
or the Assigtant Returning Oficer. At this place also he was asked whether he
signed a second time thig form and he again stated that he did not remember
about it and he agaln reiterated that he was not a counting agent for Capt.
Ramgarib. Thia paper has been produced and it shows that this witness was
appointed the coupting agent for Capt. Ramgarib and that he had signed the
form both the times. This completely proves the falsity of thls witness. The
contention of the learned counsel for the respondent is that although there is no
proof of the fact that the name of this witness as th€ Counting agent of Capt.
Ramgarib has subsequently been cancelled by fllling another form, yet it must
be believed that he did not actually act as the counting agent. I find it very
difficult to accept this argument., When the form was slgned a second time {t
must haye been when the witness actually went for the work of counting: In any
case, this witness could not have forgotten that he was appointed the counting
agent for Capt. Ramgarlb and that he had signed the forfM to act as such. His
denial of these facts clearly indicates that he is not a reliable witness. He was
asked In crogs-examination that his statement about Shri K. K. Nayyar introducing
him to Shri Nigam is false and that it was also false that he recommended the grant
of a gun licence to the Postmaster of Barkati. But he has reilerated his previous
statement which not corrohorated by any document or any other evidence which
if the fact was true could be produced, He also states in ecross examination that
when he went to the bungalow of Shrl Nigam he did not sign his visitors”
register. He was asked as to why he did not protest to the Returning Officer
when he did not come after promising to come and declare the result. He only
sold that it had become late in the night, He felt surprised but he went home.
He states that he maintaing a dlary and he believes that all these matters must
have becen entered in his diary. But this dlary has not been produced. This
witness was subsequently recalled and the form of appointment as the counting
agent which he had signed, was put to him and in Ext. P. 160 on the record
This time he admitted that he had signed ihe form, DBut he stated that he had
sipned the form slx or seven days before the counting and he alse admitted that
he signed the second declaration, In this form against hig name {lgures 14, 15
and 16 are mentioned and it is clear that he wag supposed to be the counting
agent for watching tables Nos. 14, 15 and 16, This allotiient of tables would not
have been possible if he had not actually acted. But this time again this witness
denied that he acted as a counting agent and stated that he did not know who
had made those flgures 14, 15 and 16, In his statement in examination-in-chief
he stated that about 9 pm. his younger hrother informed him that Shrl Dandekar
was winning. This statemcent also does not appear to be correct By 9 nm. it
was imponssible for any bhody to ascertain that Shri Dandekar was winning. Even
in the election petition itself (paragraph 28) it is stated that on the 28th of
February, 1962, the counting of Gonda West Assembly scgment finished at 8 p.m.
By that time 1t was known that in this segment alone the responderit had obtained
a further lead of 4,167 votes over and above the lead of 4,359 votes and about
the same time as a result of the counting of Mahadeva segment the respondent
had obtalned another fesd of about three thousand votes., In paragraph 30 it is
clearly stated that about 9 p.m. the exient of lead of the petitioner in Mankapur
Assembly scgment was not found sufficlent to overtake the latters aggregate lead
in other four assembly segments and in paragraph 32 it is stated that it was
about 10 p.m. that it appeared that the tables would be turned. Thus at 9 p.m.
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when this witness states that he was informed by his Broffier at his residence
in the city of Gonda that the petitioner Shri Dandekar wag winning, it is obvious
that he was not telling the truth and 1if thls fact is not true, then there was no
chance of hls having come to the Shamiana where the counting of Mankapur
assembly segment was going on. The fact of the matter appears to be that after
finishing the counting of his own segment where he was acting as a counting
agent, he went away straight 1o the city of Gonda and must have rested there
rather than come to the Shamiana where also ihere was no chance upto that time
of Shri Dandekar succeeding.

After considering the whole evidence on this point. I see no reason to hold
that the order passed by the Relurning Officer at 12.25 A M., postponing the decla-~
ration of the result was not a bona fide order dictated by the exigencies of the
situation and therc is no {ruth in the suggestion either that the counting of
Mankapur assenibly segment had come to an end beforc that order was passed at
12 midnight or that he had come to the Shamiana at about 9 p.m. or he had any
Interview with respondent No. 1 at aboul 12 midnight when Shri Kartlani Datt
alleges that he had been respondent No. 1 coming out of the bungalow of Shri
C. M. Nigam, the Returning Officer.

Before proceeding further it will be convenient lo dispose of the objections
and insinualions regarding the application (Ext, P, 19) made by Shri R. N, Misra
on the 28th of February, 1962, at 12 midnight and the effect of its rejection on
subsequent orders by the Returning Officer. This applicatlion stated, among other
things, but now the ballot papcrs ave out, numbers noted by agents and there can
be no difficulty if they are re-checked to assure fairness. You may he good
enough to postpone further counting process for tomorrow and give us an oppor-
tunity te examine and check the ballot papers through the offlcial agency to mcet
the ends of justice. In the first place, it was contended that this application
having been made at 12 midnight indicated that the counting had come to an end
at that time. I do not see any force in this contention. Ii expressly states
“further counting process be posiponed” Indicating that counting process was
still going on. hat it stated was that the ballot papers were out. This only
meant that the last round of counting had started and all the ballot papers had
been taken out of the ballot boxes. It was next contended that the object of this
application was to get the counting posiponed and when this application was
rejected by the A R.O. the same purpose was achieved indirectly by the order of
the Returning Officer postponing the declaration of the result till 11 am. on ihe
1st of March, 19682. This contention also has no force. The main purpose of this
application was to recheck all the ballot papers that had alread%y' been counted
-and till that rechecking was done to postpone further counting of the remaining
ballot papers. This application was neither an application for a recount, as con-
templated by rule 63, nor was it an agplication merely for postponing further
counting. The order of the Returning Officer postponing the declaration of the
result did not reqluire the postponement of the counting nor did it direct any
recheck of the ballot papers already counted. It was therefore wrong to suggest
that because of some collusion between the Relurning Officer and Shri Ram
Ratan Gupta the very same purpose for which this application (Ext. P. 18) was
given was achieved by the order postponing the declaration of the result. Such
a procedure az was prayed for in this application, is contemplated by the instrue-
tions to the Returning Officer under paragraph 17 of Chapter VIII relating to
counting of votes. Sub-paragraph (2) of this paragraph directs “If ballot papers
are counted at more than one place according to rulc 65 the demand for recount
of the votes can be made only at the end of the counting at the lnst place fixed
for the purpose. Thiz would be very inconvenient as the ballot hoxes and all
relevant papers may have to be sent plhyvsically to the last place of counting and
in that way it will defeat the entire effort and the whole purpose of spreading
out the courting at differeni places. Though gencrally it is intended that a
recount of the bhallot papers of a particular polling station could be done only
after the counting for the entire constituency is over, if any doubt was expressed
by any candidate immediately after the counting of votes at one polling station is
over, it is dasirable that you check up again. This is strictly not a recouni but
a check which will satisfy all candidates, By this application Shri R. N. Misra
merely requested for a recheck of the ballot papers that had been counted till
then. But this was refused and it is wholly irrelevant for coming to any con-
clugion that the passing of the order by the Returning Officer postponing the
declaration of the result had any thing to do with the refusal of the application by
the Assistant Returning Officer.

When subsequently on the 1st March, 1962, the Returning Officer had completed
the countihg of the ballot papers and had made up all the necessary charts, an
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%&plicatiop for a regular recount under rule 63 was made to the Returning Officer.
i1s application was granted and 1t is again contended that by the grant of this
application Shri Ram Ratan Gupta achieved what he failed to get from the
Agasistant Returning Officer by the application (Ext., R. 19) mentioned above, Ag
stated above, the object of that application was entirely different from the object
and purpose of the application for a recount made before the Returning COflicer.
Obviously this second application was necessitated because of the dismlssal of his
previous application but that does nol mcan that the Returning Officer always
wanted that Shri Ram Ratan Gupta's request for a recheck should be granted and
he firsi asked him to attempl to get it before the Assisanl Relurning Officer and
when he failed to get it there, he granted this subsequent applicaion. Thig sort
of argument and insinuation is based merely on imagination and has no factual
basis behind it. I am unable to draw any such inference.

The application for recount iz Ext. P, 3. It was made before the Returnin
Officer on the 1st ol March, 1962, but it is dated 28th of Februury.. 1962, 1t
appears that this application was wrongly dated in a hurry. Such mistakes of
putting the last date are not uncommon and no inference of collusion can be made

out from this back dating.

In the first paragraph, this application alleged that thousands of ballot papers
had been mechanically packed up as votes for the other candidates and several
had been pecked up for being reckoned as invalid and rejected votes which
should have been counted for ‘me’ the undersigned candidate. The complaint in
this was that a large number of votes were counted for other candidates which
should not have been so counted angd agamn a large number of votes had been
rejecled which should not have been rejected but should have been gounted for
him. In thc sccond paragraph, it is alleged that thousands of votes had been
rejected as  bearing mullinle marks bul the Returning Officer should have
ascertained the intention of the voters and should have trealed them as of a parii-
cular candidate. In paragraph 3, it is alleged that a large number of votes had
been marked on the back instead of being marked on the [ace side which had been
rejected but which should not have been rejected if the mark existed against the
cage of a particular candidate. In the next paragraph it was alleged that
thousands of votes had been treated as rcjected on the ground that they were not
marked wh-n in fact, marks were pregsent on them. In the next paragraph. a
complaint had been made that a large number_of votes had been rejected because
merks had been placed on vacant space which was not right. On these grounds
recounting of all the ballot papers in the whole Parliamentary Constituency was
prayed for. It was stated particularly that the recount be done in respect of the
areas covered by the Assembly Constituencies of Gonda North and Mankapur. This
application was granted by the Returning Officer by his order dated the Ist of
March, 1962 (Ext. P-4). On this date he has granted two applications for recount.
one rclating to 33 Balrampur Parliamentary Constituency and the other relating
to 34 Gonda Parliamentary Constituency. In the Balrampur Constituency the
Congress candirate had received the largest number of votes and the applicatlon
for the rccount had been made by an independent candidate. In the Gonda
Constituency, however, the largest number of votes had been obfained at the first
count by the Swatantra party candidate Shri N. Dandekar and the application for
the recount wag made bv S$hri Ram Ratan Gupta, the Congress candidate. Both
the applications were granted by the Returning Officer ag he lhought it fair and
proper In cilrcumstances mentloned in the applications, It was argued hefore him
on behalf of Shri N. Dandekar that the Returning Officer had no jurisdiction to
grant the application as a similar application for a recount had already been
rejected hy the Asgistant Returning Officer. 'This reauest was repelled ag rule 83
gave discretion to the Returning Officer and he had full jurisdiction either to grant
or to refuse the application. This order of the Returning Officer has again heen
eriticiced as a collusive order, I am unable to see any element which would lead
to that result. Sinee the two applications, one against the Congress candidatle and
the other in favour of the Congress candidate werc granted there can be no
charge that he was Ipartial to the Congress candidate, as is the suggestion through-
out this petition. It was then contended that this order iz invalid ag it did not
disclose anv rcason. There scems to be no force in thiz contention also. Rule
63(3) provides as follows, ‘“On such an application being made the Returning
Officer shall decide the matter and allow the applicalion in whole or in part or
may reject it in toto if it appears to him to be frivolous or unrcasonable.” The
rule, therefore, conlemplates that the Returning Officer had the discretion to allow
the application if he thought il proper. He iz not directed to pgive any reagon
for that order. On the other hand, he is permitted to reject such an application
only if he comes to the conclusion that the application was frivolous «r unreason-
able, This would indicate that if the Returning Offlcer rejects an application he
has to give reamsons for holding that the application is either frivolous or
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unreasonable but for grantinf an application, he hag merely to look to the ¢ircum-
stances and if he thinks that it should be granted he may grant it. The reason
behind the rule also appears to be clear. If a recount 1s lglramted immediately
and every candidate has another chance of scrutinising all the ballot papers and
satisfy himself that there has been no mistake, the chances of future litigation
would be very much reduced ana it is better that the candidate should get them-
gelves gatisfled about the counting and the result immediately, rather than have
the matter postponed for a long time and contest an election petition which may
take years to get decided., I am, therefore, unable to see any mistake in the
order much less anything which would lead to an inference that this order had
been made not bona flde but with a view merely to help one candidate,

In this connection the attitude of the parties may also be worth nothing.

So far as Shri Ram®Ratan Gupta was concerned, in the two applications made
to the Assistant Returning Officer and in the application made to the Returning
Officer for a recheck or recount of the ballot papers, IL was never suggesicd that
the recheck or recount should be postponed for some days., The dominant idea
always was to have a recheck which may start immediately. This would com-
pletely nullify any suggestion that an attempt was being made on behalf of Shri
Ram, tan Gupta to obtain time so that the ballot papers may be tamf)ered with.
On the other hand, on behalf of Shri N. Dandekar whenever an application for
a recheck or recount was made it was stoutly opposed. Not only was the opposi-
tion to a recheck or recount but it was also said that even if the recount was
ordered it should be only a mechanical recount and there should be no rechecking
of the ballot papers. This insisfence upon avoiding a recheck of the ballot papers
has given rise to the legitimate argument on behalf of Shri Ram Rattan Guptsa
that Shri Dandekar feared a recheck because he knew that the ballot papers had
been wrongly counted in his favour during the first count and upon a recheck
they would be discovered. For the winning candidate it is understandable to
oppose a recount merely because it would delay the announcement of the result
at least for a few days but it is not casy to see why he should oppose a recheck
In case of recount, If he had bona flde believed that the first count had been
honegtly done, he ghould not have feared a recheck at all. By his letter (Ex. P-1)
dated the lst of March, 1962, Shr1 Bhadkamnkar wrote to the Returning Officer
with reference to the order of the recount that Shri Dandekar had taken an
assurance from the Reéturning Officer that the recount of the Gonda Constituency
would not commence before Sunday, the 4th of March, 1862 and that in the
ogj_nion of the Returning Officer the recount was to cover all the flve segments of
the Parliamentary Constituency and that he was also assured by the Returning
Officer that before the recount started the ballot papers would be kept in the safe
custody under a double lotk in the Treasury strong room. Thus it appears that
immediately after the recount order was passed, an assurance had been obtained
from the Returning Officer that the recount in that Parlismentary Constituency
would not start before the 4th of March, 1962. On the 2nd of March, 1962, Shri
N. Dandekar sent a letter to the Chief Election Commissioner in which he related
the developments at Gonda and in paragraph 8 of that letter, he requested the
Chief Election Commissioner to enquire into the whole affair and to appoint a
responsible officer for making the enquiry. He asked that the recount should be
stayed meanwhile. He also requested that in the meanwhile the ballot papers
be kept in the treasury strong room and a special guard be provided and wanted
the recount order passed by the Returning Officer to be set aside, and that if
necesasry to hold the recount in Mankapur Assembly segment only. But if in
the opinion of the Chief Election Commissioner, a recount was ordered then it be
confined only to arithmetical recount and should not be extended to a scrutiny or
reallocation of the ballot papers whether valid or invalid. These two pravers in
this application, one for the postponement of the recount and Lhe other for not
including a recheck and reallocation but to conflne the recount to a mechanical
recount have given rise to the contention on behalf of Shri Ram Ratan Gupta ag
mentioned above. Howcver I do not see any sufficient reason to find mectives
behind such application and prayers, When the Winnin%1 candidate finds that
by process of the recount there Is a possibility of a change he is natura'ly inclined
to make all efforts to prevent the possibility of any change and no sinister motive
or knowledge that the first counting had been unfair can be inferred from +*his ap-

Heatlon. The fact, however, remains that upon the representation of Shri N.

andekar, the Chief Election Commissioner stopped the process of recounting and
the recount could not start till the arrival of the Chief Flectlon Commissioner at
Gonda when the recount was done under the direction of the Chief Election Com-
missioner, who left the Deputy Chief Eleclion Commissioner to remain present
throughout the process of recount. It is not disputed that the Returning Officer on
u request on behalf of Shri N, Dandekar immedlately directed that the ballot papers
to be recounted of both the parllamentary constituencies he placed in the treasury
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double lock and he also directed a special arm guard in the treasury for the purpose.
If there had been any intention or the Helu mung Utlcer 10 give an OppUrLWwiLLy 10 &
party to get the ba.lot papers out and tamper with them, he could have very wel
avoided placing of the ballot papers in the treasury double lock or providing fom
apecial arm guard at least for a day. But he did not do anything of that kind and
unmedlately on request pasesed an order, Although tne order was carried into effcct
after a few hours at about 8 p.M. yet it ig not even suggested that anybody tampe.ed
with the ballot papers during this period berore they were placed in tne treasury
strong room.

After the Returning Officer had passed an order for recount, an assurance was
taken from him that the recount of thus consutuency would not siart betoie the 4th
of March, 1962. He, therefore, fixed the schedule of the recount by starting the re-
counting first with 33 Baliampur Constituency from the very next day i.e. the 2nd
of March, 1962. He directed the recount on.y during day time, After finishing witn
Halrampur he was to start with Gonaa Constituency. A sinister motive 15 seen 1n
this order also and it was argued on behalf of Shri N. Dandekar that by taking
apon the recount of Belrampur Constituency first and confining it to day time alune
the Returning Officer had made a gift of several days to Shri Ram Ratan Gupta to
exable him to arrange for the tampering of the Ballot papers. 1o my mind, it is
hyper-lmagination. It was the request of Shri N. Dandekar himselt not to takc
up the counting Immediately and he had taken an assurance that the couuling
would not be started before the 4th of March, 1862. But when his own request was
granted, It is now argued that it was a gitt, to the other side. Then recount was
ordered only in dai time obviously to ensure the correct counting so that there may
be a through check of each ballot paper. By counting the ballot papers day and
night, as was done on the first occasion, the officers engaged i1n ihe counLinF ruust
have been tired and naturally must have become careless In scrutiny and during the
darkness of night also the work of sc¢ uliny could not have been uone etlic.cnty and
i. order to avold this trouble this time If the Returning Officer directed itbat a re-
count should be done only durlng day time there is no 1q:ustiﬂcation for impullng
;otlves in this also, that it was done for the purpose of taking as long time as
possible so that the other party could get an opportunity of squaring up wilh the
oficers and preparing a scheme for tampering with the ballot papers, 1 ain unable
to see any force in such an argument, The orders passed were appa ently bona fide
and for the purpose of a correct recount. The postponement of the counting of
Gonda Constituency was at the request of Shri N. Dandekar himself.

However, after the Heturning Officer had passed an order for placing the ballot
papers of both Balrampur and Gonda Constituencies in the treasury double locs.
tlie next phase of the argument starts. This relates to the siafe custody ot the ballot
papers. Shri Bhadkamnkar has stated In paragraph 37 of his deposition as to how
he went round to the Assistant Returning Officers of each segments enquiring fcom
them as to whether they had received orders of the Returning Officer for the sate
custody of the ballot papers. He stated that he flrst met Shri A. S. Misra, the A R.O.
East and West Gonda segments at about 7 p.v. who told him that he had not recelved
orders as yet. From there Shri Bhadkamnkar went to the District Election Office
vt no Information had been recelved there also till then, Shri 8. R, Misra, however,
went to the treasury to keep the bags containing the ballot papers of Mankapur
gegment there. This was at about 7-20 .M. He went to the residencc of Shri R. P,
Singh, AR.O. Gonda North and then to Shri D. 8. Shukla AR.O, Mahadeva seg=
ment. He did not meet them, At about 8-1% p.m., he went to the treasury and found
that Shri D. S. Shukla and Shri A, 8, Misra had reached there and the bags con-
taining the ballot papers of Mankapur segment had already been put In and the
ballots boxes and bags contalning the ballot papers of Gonda North segment were
also being put in. Then Shri A. S. Misra asked him to accompany him to ihe
place where the bags containing the ballot papers of Gonda East and Gonda West
segments were stored. He accompanied him and reached the Collectorate Office
where the ballot papers were kept. There were Assembly and Parhamentar{,' bags
all put there. He says that the bags were flve in number out of which only two
were Parliamentary bags, one for Gonda East and the other for Gonda West Seg-
ments. These two bags were brought from the room by Shri A, §. Misra and were
kept in the room in the treasury which subsetﬂmntly he came to know was the
triple lock (armoury strong roamg. After that he accompanied Shri D. S. Sh}tkla
and from there two bags containing baliot papers of Mahadeva were brought by
Shri D, 8. Shukla and put in the armoury strong room. At that time he sioned
two chits stating that two bags of bailot papers relating to Gonda Fast and Gonda
West segments and two bags of ballot papers relating to Mahadeva had been placed
in the armoury strong room in his presence and he proved Ext. P-2 the memo
re.ating to Gonda East and Gonda West. He also proved Ext. P-1 which was the
memo relating to Mahadeva segment. He also states that he examined the seals
on these bags and found them Intact. It is thus clear from his statement that the
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bags containing the Parliamentary ballot pa

| pers relating to Gonda East and Gonda
Wtist were brought in his presence and kept in the triple lock armoury strong roum
bu thhe made no objection that the Treamsury Officer had directed them la be kept
in the double lock and they should not have been kept in the triple lock, He also
states that with the permission of the Treasury Officer he stationed four men of
his own to watch the ireasury lock. It is now contended that the District Magistrate
and the Returning Officer had directed the ballot Papers to be placed in the sreasury
double lock but they were not placed in it and were deliberately placed in the triple
lock armoury strong room by the Treasury Officer and in this a purpose iz seen by
the learned counsel appearing on behalf of Shri N. Dandekar. The position has
veen explained’ by the Treasury Officer who has appeared In the witness-vox. Ac-
cording to the Treasury Officer, on the lst of March, 1982, when these ballot papers
were brought to be placed in the treasury he was very busy with his amount which
bad not yet tallied, Moreover, there was going to be an audit in the treasury and
the audit party had come. This would constantly require opening of ithe double
lock of the treasury and the placing of so many bags of ballot papers would not
only hinder free movements inside the double lock but would also hinder his
treely opening and entering in the double lock for the purpose of audit and com-
parison of accounts. The triple lock armoury strong room was equally safe if not
safer and accordin% to him it was considered by him to be a part of the treasury
double lock. The treasury double lock was locked by the Treasurer as well as by
the Treasury Officer and the key of one lock each was kept by them. So also the
armoury triple lock strong room was also locked by the Treasury Officer, the
Treasurer and also by the Nazir who was incharge of arms which were kept there.
Thus so far as the safety of these two room was concerned. There was no dir-
ference and he therefore in order to avod inconvenience decided to place the
ballot boxes in the triple lock which was not likely to be f.equently opened. It 1s,
however, suggested that the matter was not so simple and there was a deep design
{n placing the ballot papers in the triple lock because if they had been kept in
the treasury double lock, it was the bounden duty of the Treasurer to enter the
details in the register kept for the purgose of valuables kept in the double lock

and by keeping these ballot papers in the triple lock the Treasury OQfficer avoided
enterin%ithese in the treasury register. This matter was ?ut to the Treasury

Officer himself and he replied that this was not so., The ireasury register was
meant, according to him, to enter valuable articles like jwellery and other things
mentioned in the list and there was no mention there of ballot papers. If he had
congidered these ballot papers to be valuable articles, within the meaning of the
Financial Hand book, he would have entered them in the reglsier even though
they were placed In the triple lock. The only explanation why he did not enter
them in the Tegister was that he did not consider these ballot papers to be such
as were required to be entered in that register. In that view o e matter, aven
it these ballot papers had been placed In the double lock they would not have
been entered in the register by the Treasury Officer. Therefore, the Insinugtion
that they were kept In the triple lock to avoid its entry in the register is not correct.
Learned Counsel brought to our notice the provisions of the Financial Mand book
and contended that after the order of the Collector thal they be placed in the
double lock they should have been treated as valuable articles and its entrirnshould
have been, made In the register of valuable articles, But it is not for us to Interpret
the rule. The quesiion for consideration is whether the Treasury Officer could

%o the conclusion that these were not the articles of the nature

bona fide come
whichﬁrequired thelr entry in the register of valuable articles. I am satisfled that

the Treasury Officer could bonag flde take that view,

The Treasury Officer has further contended that they could not be convenient-
ly entered in that register because he understood at he time when they were they
were kept in the treasury that they would be required for a recount bag by bag.
But the procedure to be followed when the valuable articles were put in the treasury
was tha? the whole lot of articles entered at one item was tsken out together and
1t would make the entry in the valuables register very cumbersome if each bag
and each box had to be separately entered and had to be separately re-enlere
when taken cut and then again kept there. Ie, therefore, explains that because
the articles were being kept on the first of March, 1062, when he was very busy,
be did not consider it necessary to start a register at once and enter these articles
in it. At that time he thought that he would find out the proper form which may
be prescribad for keeping these arficles and then to start a proper register when
he would be slghtly more free after finishing the work of the frst
few days of the monthé Heitt;en statets 1{ha‘c wlmnd (;g the 5tltl hoé: tgd:é':ff

hief Election Commlssioner actua came Aan e recount ha
1962 the Chte r ix}; which he entered all the bags that

day, he did start a fresh registe
e eay ta the 1st of March, 1862 and opened a separate account for

taken in on
lﬁggs b&egach officer so that whenever that office removed any of his bags it may
be entered in his account and when he took back the same it may be again
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entered therein. This vegister wasg criticised on the ground that the exact proce-
dure which was followed in the valuables register was not followed in this
register inagmuch as each bag pf bags which was kept there was not given
4 separate scrial number with the result that whenever one bag was taken out
it was not entered In the register that the bag bearing serial number such anci
such was taken out and whenever that bag was brought in again a separate serial
number was not given to it. By not following this method and putting eeparate
serial numbers it was possible for the officers to take out one bag and to bring in
another bag and there would be no check in the register to indicate that the same
hag had come back which had been taken away previously and In this way it
was possible for the officers to take away the bags of parliamentary constituencies
on the pretext that they were taking away bags of assembly constituencies and
then to bring back the parliamentary constituencies bags after having tampered
with the ballot papers under the guise of bringing in Assembly Constituency bags
of another constituency. How the bags were taken out and brought in lorm time
to time will be considered a little later but suffice it to say at present that this
contention per-supposes that all the officers concerned had combined together to
permit the assembly constituency bags to be taken out by the officers themse.ves
and to bring them back after tampering with the ballot papers. If such a cons-
piracy had already taken place and the Treasury Officer. Treasurer, Nazir and the
Asgistant Returning Officers who were incharge of the bags and thé Returning
officer was himself incharge of the whole treasury were in that conspiracy and
were acting for that purpose, it would not be of any use even if a register had
been started giving a serial number to each bag, for even then the bag of the
Parllamentary Constituency could have been taken out and an entry made in the
register that the particular serial number of the Assembly bag had been taken out
and when the parliamentary bag after making the interpolations had been
brought in an entry could have been made that the Assembly bag of another
constituency was brought in and a fresh number given to it. I am, therefore,
unable to see any substance in the argument that keeping of the ballot papers
In the treasury triple lock was motivated to facilitate the tampering of the ballot
pers. What is being suggested is that the ballot papers relating lo tne Gonda
ast and Gonda West constituencies had been removed from the treasury triple
lock on the 8th of March, 1862 and were brought back after they had been tamper-
ed with on the 9th of March, 1962, I well, thertfore, now take up the question u»
to whether the movement of the ballot paper bags in and out of the t1:reasury
triple lock was, in any way, doubtful and any suspiclon can be cast on the bc:nia
fides of such movement of bags. In order to appreclate the movement of bags, it is
necesgary to see first the slips under which the ballot papers were kept in thg
treasury triple lock by the different officers. Ext. P-118-E is a note add{es.qei
hy Shri R. ?’ Singh to the Treasury Officer and states that as there was going g
be a recount of the Parlinmentary constituency, the ballot papers of Gunda Nortﬂ
may be kept in the treasury lick-up for safe custody. With this note he kiepéh%ri
sealed boxes and 5 bags containing ballot papers. The next is the slip o hs
B. P. Misra (Ext, P-118-E). He kept three bags relating to Mankapur assem Shg;
séznfent and two bags of Balrampur Constituency Ext.-P-118-B is a note by A
R. B. Jauhari. It is a very short note metr}clzly sta;ginlg “depostltiedega pralges igri]:x)inz'al
e d 7 as fo what ese ags contained.
o doesdnot Fﬂevxg‘. t?v%sd‘gf;cid before us for consideration and it was centended
glia:;h})iigiggllln; it had been only ‘3" and *3’ had subse ‘inenttllly llylee?n c<1:;nve'r;¢§1dif yi;ll;c:
a,
*13'. We have carefully seen this document even wit ok 531 o itr)x ?her?uggestion
1ags and I am clearly of the opinion that there 1sbno suns::l eure (1) waEesed
at the original figures ‘3’ was alone written and su s&eq%e tg Treasury Officer, as
before it. In this document, at first a note was made 't}irn Bmerel 5 “éhri
i y stating
subzequently admits, that it was in his own ihan‘_c}1 twnl g, oy formation ot
R B. Jaubari 13 bags” in this also flgure ‘13’ is quite clew B e g heine been
the letters” etc. is so similar that there is no doubt abou 8 mgcgr e e
written at the same time. It appears ot He rohr o B. Jauhari But iater
{t necessary at that time to get the :e;l@,f‘r}:itl.ll'e;atetg1 13 bags to DIS Thd this time
another endorsement was made stating €eposiad 18 ec13" has not been wrliten
it was slgned by 8hri R, B. Jauharl himself. s figu 1l doubtful. The
laces the figure is not at a ou
only once but twice and at both the p % A colated to the
tan Gupta Iz that out of these RES,

%?rﬁi:xgnfxgr;t acn(.)lnsf?{tuency I:;nd sevig t}%e tthe irl}ssg)qf.fli?}e}; fggugll;gﬁ?:)g fs&g&bgﬁgi
Jauharl did not receive the order of the urning to bo kept in the
i t exactly know whaf was 1Y
papers In the strong room, he did nof exactly o N ags which he had In hic
treasury strong room, He therefore, broug S Officer at that time
goaseasiton aniczre}:leptfi-méhgxr’rtliép i%g:utrgggugg tﬁ‘éﬁé’ﬂf@e g‘er:r?:iltltg:i all the 13 bagin( tt:

nol rgce - ) ags were kep
bg kept there. The Treasury Officer has stated tl;a%hatlxle {)ha%’ slge‘})e nﬂ% ans related
and it wag later on thlat he cam'ie‘ht‘g 11?;03; rzl;ago 0111;;x gw “?hm o ho time. of the re-
t:?)utxlllte :liutg:ablgag}:getg&nr? bags had been taken for that purpose but the seven
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bags remained Inside the triple lock armoury strong reom. He then asked why
they had not been taken for a recount and he was Informed that they were
assembly bags. They were thereafter removed from the treasury triple
wock armoury strong room as it was not necessary to keep them there.
Whether this flgeure was only ‘3’ can be very easlly checked from the time
taken in counting that was done relating to these segments. When the recount
started in the presence of the Chief Elcction Commissioner three parliamentary
hags were taken out on the 5th of March, 1962. They were counied but were
not completaly finished on the 5th of March, 1962. At the end of the day
therefore two full bags and one small bag containing the few uncounted ballot
papers were brought back in the treasury room on the 5th of March, 18962, On
the 6th of March, 1962, agaln five bags were taken out including the small bag
with the result that three bags which had been taken out on the 5th of March,
1982 were again taken out and two more fresh bags were taken out for counting.
Three bags were then returned back on the 6th of March, 1962 to the treasury
and one remaining bag was taken out again s¢ that the recounting of the parlia-
mentary constituency went on on the 5th as well ag on the 6th March, 1962.
Two bags and a little more were counted on the flrst day and three bags and a
title more were counted on the sceond day. If the total number of bags had
been only three, there was no possibility for the recount going on for two days
wnd the centention of the learned counsel for Shri N. Dandekar that there were
unly three bags for this parliamentary constituency is based on mere surmise
undt a desire to find fault where there i{s no lota of evidence in support of it.
It was then contended that from the account of Shri R. B, Jauharl iept in the
register (Ext. P-211), it appears that three bags were taken out on the firgt day
and six bags taken out on the second day. This would malke the total number
of pa-liamentary bags as eighl and it wil' reduce the number of assembly bags
1o only flve. This argument does not take into consideration that on the first
day three bags were taken out and they had not been completely counted with
the result that all tht three bags had to be taken out again on the second day
and after completing the counting of those three bags they were packed up in
two bags only., Thus two bags were taken out twice and the number of %ags
remained ‘*' and not ‘¢’ as suggested. Since Shri R. B. Jauhari had not been
called to the witness box by any party he did not get an opportunity to explain
this which he has done In his writ petition and I am fully satisfled that there
is no mistake in the account and the account fully proves that there was slx bhags
of parliamentary constituency which had been counted on the %th and 6th of
Marech, 1962 If six bags related to the parllamentary constituency the other
seven bags must have related to the Assembly Constltuency, as stated by the
Treasury Officer and these seven bags of the assembly constituency were remov-
ed on the 6th of March, 1962 when it was discovered that they were assembly
bags and need not be kept in the triple lock armoury strong room. After re-
moving all these assemnbly bags, only five parlamentary constituency bags re-
mained in the account which were removed on the 8th. To come to the movement
of bags, it has been secn that the Chief Election Commissioner had arrived and
the recount actually started from the 5th of March, 1862, Three bags were, there-
fore, handed over Immediately for the recount. The Treasury Officer has ex-
plained that he did not want to hand over the bags t{ll he had started a proper
register In which the entrles were made. But there was a hurry as everybody
was walting to start a recount and therefore Shri R. B, Jauhari took uway three
sealed baga of Sadhullahpur Assembly sector segment of Balrampur Parliamentary
Constituency which were to be counted first. Since no register had been prepared
t1ll then he made a note af it (Ex. P-118A) on the very slip on which the deposit
had been noted on the 5th of March. This iz the very first issue of three bags
mentloned above from the account of Shri R, B. Jauhari entered in Ext. R. 211
which was prepared immediately after the issue of these bags. In this register, it
ig clearly mentioned that the entrieg relating to the 1st of March, 1962 were being
made from the slips and subsequent entries were made and signed by the officers
concerned who either deposited or took away the bags. Its genuineness was
doubted. On this score, that register was prepared after wards and not on the
1st of March, 1962. That register cannot be called ‘ante-dated register.’ It expressly
states that it was prepared on the 5th of March, 1962 but the account ceuld not
be made clearly unless the deposits which had taken place on the 1st of March.
1962 were made and explained. All the movements of bags are entered in the
Register, (Ext. R-211) and there was no attempt fo conceal any movement. What
I have now to conslder iy whether the reasons given out for the movement of
bags i.e. why they were taken out and fresh bags brought in after tht 5th of March,
1982, when the recount started, was justifled or, as has been alleged on behalt of
Shrm K. 7andekar. there was no genuine necessity for thls movement and an
occaslon was created for the unnecessary movement to facilitate tampering of the
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ballot papers. Admittedly, after the ballot papers had been locked i

armoury strong room, the strong room was notpopened till the 5th %f ll%/le&?h tfé%lze
when the recount started and the special guard appointed by Shrli Bhadkamnkar
also kept a watch over the locks of the room and admittedly they were not dis-
turbed. The question to be considered only is what happened after the 5th of
March, 1962. On the 6th March, 1982 when 1L was discovered that Shri R. B.
Jauharl had wrongly kept the boxes containing the assembly ballot papers and
seven bags containing those dpapers were removed from the triple lock, no objection
had been raised with regard to this removal but the contention on behalf of Shri
N. Dandekar Is that this is a faked entry. His case {s that in fact, Shri R. B.
Jauhari had brought in only three parliamentary bags which were converted Into
13 and subsequently as flve bags had been taken out on the 8th of March, 1962
three relating to the Balrampur constituency which were originally brought in an

two relating to Gonda east and Gonda west and In order to adjust this taking out
of flve bags on the 8th of March, 1962 when on.y three bags had been brought in,
the figure ‘3’ was changed into ‘13' and It was wrongly shown that seven assmbly
bags were also kept there. The case, therefore, is that no bags were, infact, taken
out on the 6th of March, 1962 and therefore there was no question of the bags of
Gonda east and Gonda west par]lamentary segments of Gonda constituency being
taken out on the 6th of March, 1962. As already noted above, this theory of only
three bags having been brought in cannot be sustained. Moreover, no attempt has
been made to show that the parliamentary ballot papers of this Balrampur consti-
tuency were contained only in three bags. These hallot papers must have existed
at least upto the time whén the tribunal was hearing the election petition and if
an enquiry had been made, the fact would have heen discovered and conclusively
proved that there were only thrce bass of that parliamentary constituency. The
existence of seven bags of the assembiy constituency would also have been proved.
With regard to the entry in Ext. R-211 the register maintained for keeping these
ballot papers in the triple lock, a criticism has been leve.led regarding the triple
lock by Shri R, B, Jauhary against the taking out fo the seven assembly bags
which sald, “Deposited in judicial record room”. ‘The argument is that the entry
must have been made when the seven bags were laken out on the 6th of March.
1982 from the triple lock and the entry that could be made at that time was that
the bags had been taken out or would be deposited in the judicial record room.
The entry stating “deposited in the judicial record room” indicates that the eniry
was made affer they had been deposited. It Is, therefore, conilended that this
note itself indicates that thev were already there and the note is a faked one. I
am unable to accept such a theoritical argument which is not based upon any fact
leading to that inference. Shri R. B. Jauhari was not called to explain this entry
and no adverse inference was to be drawn from it. It may have heen that Shri
R. B. Jauhari sent these bags to be deposited in the judicial record room and after
the man came back with the Information that the same had been deposited, he
made an entry in the register. I am unable to agree with the contention that this
entry of the removal of seven assembly bags on the 6th of March, 1962 is a faked
eniry and no bags were removed on that date.

The next point regarding the removal of bags is with regard to shiffing of the
bags from the triple lock to the double lock up. The sadar nazir, who was in-
charge of the arms, Shri Kalicharan Jauhari, has stated that on the 6th of March,
1962, he was informed that the Commissioner was about to visit the disfriet. The
office superintendent of the Collectorate had told him that the programme of the
Commissioner’s visit had come and he should prepare for ihe inspectlon of the
Commlissioner, He then realised that the arms which were kept in the triple lock
armoury strong room had not been cleaned and verified for more than a year and
since the commissioner was llkely to Inspect the arms also, the work of cleaning
and verification of the arms had to be done immediately. The programrme of the
Commissioner is on the record and Indicates that he was to visil Gonda on the
23rd of and 24th of March, 1962, From the endorsement of the Collectorate affice
on this paper it Is clear that it was received on tht 6th of March, 1962. This pro-
gramme s Ext. R-210, The Nazir has stated that he expected to take seven or
eight days in cleaning the arms and there are four days for verification of the
arms which was to be done by Shri R. B. Jauhari, who was officer-in-charge of
the arms. From notification in the Government gazette it has been shown to us
that Shri K. B. Jauharl was going on leave from the 19th of March 1862, Thus
the work of the cleaning and verification of arms was to finish by the 19th of
March, 1962. The programme of the Commissloner's visit having been received
en the 7th of March, 1962, it wac naturally urgent for the nazir to see that he was
able to start the work of cleaning the arms at once. As long as the ballot papers
were locked in the triple lock-up he could not remain inside the room with his
assistants for the whole day and carry on the work of cleaning the arms He,
therefore, on the 7th of March 1962 wrote a slip (Ext. R-6) and took it to the
officer-in-charge Arms Shri R. B, Jauhari stating that In connection with the
visit of the Commissloner, it was necessary to remove the ballot papers, as he
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could not do the work and it was very important that the arms be cleaned forthwith
The narzir states that when he fook this note to the officer-in-charge of the Arms be
kept it with him and told him that he would talk over the matter with the District
Maglistrate and will then pass suitable orders. From Ext. R-¢ it apoears that on the
same day Shri R. B. Jauhari made a note addressed to thé District Maglstrate saying
that the baes of ballot papers of fhe Constituencles which were to be recounted
may be shifted to the double lock of the treasury and others to the tahsil record
room, Thig was approved of by the D.M. on the 7th of March 1962. The officer-in-
charge of arms then made a final order to the nazir as follows: “Inform the
tashildar to take the bags of recounted constituencles to tahsll and inform T.O.
(treasury officer) to transfer the rest of the dnuble lock ™ The last entry on this
paver is an endorsement by the nazir “comolied with in the presence of D. M. and
D.R.O.” and gfter that is a note bv Shri K M. Saran treasurv officer stating that
the bags were kept In tha double lock and 15 bags were handed over to the officers
ag follows “5 bags to &hri R B, Jauhari 8 bags to Shri Devanand Gaur and 2
bags to Shri S. R. Misra.” Thess removals are also corroborated by the entrles In
the reglster (Ext. R-211) showing the account of hags of each officer, The witness
further states that Shrl R. B Jauhari sent for him on the morning of the 8th of
March. 1882 and informed him that the District Magistrate had approved of this
nrocedure and asked hlin to inforra the tahsildar to reach the treasury at about
1.30 or 2 p.m. and take awav the baes which had already been counted. He
asked him also to inform the Treasury Officer to be there 80 that the removal may
he done. At about 2 om. everybodv collected at the treasurv and 15 bags were
handed over to the tahslldar for being taken to the tahsil record rcom and the
other bags were ghifted to the double lock. After this had been done, he was
mven the charge of the armourv strong room so that he mav start the work of
cleaning the arms and rearranging the same far {te verification. The witness has
also stated that when the ballot napers were kent in the triple lock arms had been
taken awav from the racks and had heen placed neainet the back-wall. The racks
had been shifted from the middle of the Toom to <ide walls and the baes had been
atacked in the centre. After these baes had been removed he started clearl]h;}s;,r
ihe nrms and continued the work of cleaning om the oth. 10th, 12th. 13th 14th and 16
of March 10682. Tt mav be noted here that he did not do the wark ot cleaning on
the 11th of March. 1062. which wat-5 ennday  After the ~leanine and renrmnglgq
had finlched the erification of fhe arms was done by Sbri R. B. Jauharl on the
16th. 17th and 19th of March, 1962.

The case on beha'f of Shri N. Dandekar is that the whole of this process start-
{ng with a note Ext R-6 wa< a faked procedure slmwnlv for the purpose of getting
an opvortunitv to remove the bagg outside th~ trgoaury nd ta create some
confusion so that two baws could be taken out alomg with nthere for the purvose
of tampering tha ballot papers. In support of 4his contention. it is firat pointed
out {hat the Commis=loner was< tn vielt on the 23¥d of March. 1082 and there was
ne hurry to start cleanine of the arms at onre Tt could easily be taken un
a4fter the reconnt of Gonda Caonctituencv wase finlshed. T have considerad this
argument carefully and T flnd that it ia hased wnmon clrcumstsnces which  have
hecome known now after the events. On the 6th of March. 1962 when the re-
count of Balramopur constituencv wag going on. it was not vassible to foretell
when the recount of both the constitnencies would come to an end. In fact. 1t
came to an end on the 11th of March. 1982 but It was nossible that it could
rontinus upto the 12th or 13th of March. 1962, Mareover, It was nnt possible to
exactly foreshadow what time would he taken In cleaning and verifleation of the
arms. As rvents have hapovened it is now known that it took six davs {n cleanine
and thrae dave to verlfv the same but It was not possible on the 6th of March,
1962 to know the exact time likely to be taken in thees oneratinne It had become
known that Shri R. B Jauhar] was golng on leava from the 18th of March, 1962
and from the 6th of March, 19682 to the 19th of March., 1962 thevre
were hardly 18 days at hand. T am. therefore unable to see that In these
circumstances when the arms had not been rleaned for more than a year and the
whole overation was reelly over-due, the na?lr who was the {ncharee of this work
thould not have been over-anxlous to <tart the work at omre T am unable to
see anv iustification for the arqument that Ext, R-§ s o faked document made
ot ouly fn creata an nccaslon for removine the haeg. 17 nll those officera were
«n minded snd wanted to crests an onnartunitv for removing the bags. 1t was
nat Jiffleult for them tn opben the trinle Tock even on the 3rd or 4th nf WMarch,
1982 for the vurmoass of removine the allneed gceembly bars kept bv Shri R B
Javhari among the 13 bags which he had kent there on the 1st of March 1967
and to remove whichever hagg they wanted ta take awav, ATl this vrocess of
starting 2 note on the 8th of March 1962, and takine it through the officers con-
cerned was not lkelv to he thought out suddenly when the commigsloners pro-
gramme was received and I see nothing but pure imaginatlon behing such an
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argument., The second objection of the learned counsel with regard to this note
is that the note was addressed by the nazir direct to the District Magistrate while
according to the offlcial propriety it should have been addressed to the District
Magistrate but through the Arms Offlcer who was his immedigte bose, The con-
tantion i1s that this was not a normal note started in connectlon with the official
business but was just a scrap of paper prepared hurriedly for the purpose of the
ecase. I am unable to see any substance in this argument also- The note 1z a
mere demi-officla) one. It is not llke an application and since the District
Magistrate was the Inchagge of the treasury and the armour strong room, it was
easentlal to obta!f, ‘voligent. The note was, therefore, rightly addressed to
him and accordm‘@ ﬁld' Mal provriety it was first taken to the officer-in-
charge of arms atd G forthacded it with his own note to the Diqtr&f't Magistrate.
1 see no impropriety in the way the orders proceeded. Next it %¥as contended
that 8th of March 1962 was a holiday on account of it and it is very strange
that all there persons collected together to work on a holiday !tke the 8th of
March, 1962 but they did not continue the werk on the 11th and 18th of March,
1962 which were Sundays. If they were in such a hurry as they represented
to be in the nazir should have continued the work of cleaning on the 11th of
March, 1962 also and the verification should have been continued on the 18th
of March, 1967 also which were as good holldays on account of Sunday as was
the 18th of March. 1982. The argument is that because the recount of the
Gonda constituency was to startvon the 89th of March, 1962 it was essentlal to
remove some bags of that constituency on the 8th of March., 1962 so that they
could be brought in again on the 9th of March. 1962 before the recount started
and on that account alone this shifting of the harg from the triple lock to the
douhle lock was undertaken on a hollday. Thils again, I gee nothing but a
fictlon of imaginatlon. Upto the 7th of March., 1982 recount of Balrampur con-
stituency had finished. It was on the 7th of March. 1862 that this note brought
to prominence the urgency of shifting the baeos and vacating the armoury strong
room. It was therefore natural for the Distriet Magistrate who was the Return-
ing Offcer and actually dolnz the work of recount along with the Deputy Chief
Flection Commissioner to try and flnish the work of shifting the baes and sorting
out the necegsary and unnecessarv ores on a holiday, which was the only Iclsure
time to do the work. Tt 1t Was decided to do this on the afternoon of the Ath of
March. 1962, there 15 no reason to suspect the motlrns, It was but natural that
this time should be chosen for this purpnse. As the work was Important from
the point of view of the safety of the ballot pavers, the District Magistrate and
Shri R B. Jauharl came to the treasury and got the work done In thelr presence.
Tnetend of the nroesemce of the District Maglstrate and Shri Javharl being con-
qsidered as an act of extra nrecaution and extra safetv it Is arsved on behalf of
Shr{ N. Dandekar that thev had no business to come there and that thev came
only for the purpose of ensuring that nohodv created an obstrurtion {n the re-
moval of the hags which were renuired for belng tampered with. This conten-
tHon again has merely to he atarted to be reiected. It may also be noted In this
connection that by the 8th of March, 1962, the first week's rush of ureent work
In the treasurv was over and therefore the treasury officer was not also put to
ags much diffirultv, as he was In the beginnine of the month, it the ballot papers
had heen nlaced tn the double lock. The arrangement was. therefore, very
natural and was rightly decided upon to carry on the official work efficiently.

Another matter has to be consifered in ronneection with the shifting of the
ballot papers. One Pratap Narain Tiwar! had made an arpliecatlon on the Tth
of March, 1962 that the ballot papers of his assembly constlituency (Balramnur
South) were lyinm {n the tahsll and as he was golng tn file an election petition,
he wished that these hallot paners be keot in gafe custodv  On the sald date,
the Distrirt Mnoistrate had passed an order that the=e ballot papers which con-
sisted of eleht bags should he %keot in the treasury. The tahsildar bhrousht these
elght bapgs for being keot In the treasurv on the 9th of March, 1982 at about
9 A-M, before the recountine of Gonda Parllamentarv constituerncy started and
they were placed In the double lock. Learned counsel for Shri N. D. Dandekar
has strenuously contended that this whole affalr and the apolication by  Shrl
Pratap Naraln Tiwarl and the orders thereon were all manipulated in order to
wlve an opnortunity to hring in aome hars of ballot papers on the 9th of March.
1082 and he contends that it has not been explained how these elght bags of
ballot pavers which should have been in the Balrampur tehsil had come to
Gonda tahsil =0 that thev were to be kent in the treasurv ther~. This was a
question ralsed by the learnsd counsel only In the arguments. No atfempt was
made {n the evidence to find out the cau<e of thelr heing hrought to the Conda
tahsil. A reasonable explanation would have been avallahle if an attempt had
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been made to find it out but without {rying to bring the relevant facts on the
record, the argument s wholly misplaced and unjustifiable. No susplicion can
be raised against this conduct of the persons concerned which would involve the
officers of Balrampur Constituency alse, who should, according to the  learned
counsel have been incharge of these ballot papers as to why they handed them
over to the tahslldar at Gonda unless facts were elicited which would indicate
that the conduct was not normal. It was then contended that why the appli-
catlon was made on the 7th of March, 1962 which according to him was “a
fateful day.” A c.ear answer to this question has ' fiwen by the learned
counsel for the other side by putting another quest! }b' - thls application
ecould not be made on the 3rd or the 4th of March ..pgv by enable the
conspiring offeers to do the same thing which was o e 9th of March,
1962 and such an imaginary argument, to my mind, leads us no where and it
deserves no consideration. The next contentlon of the learned counsel is that
the tribunal was hesring the case. No attempt was made to prove that these
to his own returning officer and not to the District Magistrate. This argument
also overlooks that the District Magistrate was an officer-ln-charge of the treasury
and without his orders nothing could be placed In the treasury. The application
was. therefore, rightly addressed to the Disirlet Magistrate. The next objection
of the learned counsel is that the orders for keeping them iIn the treasury had
been passed on the 7th of March, 1962 and theltahsildar had come on the 8th
of March, 1962 to take away certaln bags from the treasury. Why did he not
at that time also bring these elght bags for being kept in the treasury. This
again Is an Imaginary argument without trying to bring in the reason for this
conduct. The tahsildar was the proper person to be put In the witness-box and
to ansk this question. If he was unable to glve a good explanation, an argument
could he advanced on it. There is nothing on the record to indicate that the
tahsildar had come to know by the time he came to the treasury according to
the orders of the District Magistrate to take away certain bags of ballot papers,
that he had also to deposit these ballot papers in the treasury. Moreover, other
difficulties may have stood In his way. These ballot papers may have been
locked somewhere, keys of which were not available immediately to the tahsildar
when he learnt that he had to come and plck up some bags from the treasury
and he could not at the same time bring these bags for being kept there. There
may have been scveral other good reasons for his not bringing elght bags to the
treasury on the 8th of March, 1962 and I am unable to make out any adverse
Iinference. The hollowness of this argument is seen clearly when we find from
the regicter (Ext. 211) that these eight bags have been deposited on the 8th of
March, 1982 remained lying in the treasury till December when they were re-
moved. If these eight bags which had been brought on that date were not the
eieht baes of the mssembly constituency hut contained at least two bags of Genda
parllamentary constituency which were removed on the 8th for being tampered
with. then only six bags should have remalned in the treasury after the re-
count. Moreover, the fact that these eight baegs belonged to the assembly con-
stituency concerned. could have, In fact. been ascertalned at the time when
the tribunal was hearing the case. No attempt waz made to prove that these
asze'nbly ballot papers were contained In anything less than the elght bags. 1.
therefore, see absolutely no substance In this contentlon on behalf of the learned
counsel. Next it was contended that thc keeping of these elght bags In the
treasury was not at all an important factor and 1t was not necessary for the
District Magbstrate and the sub-dlvislonal Ma<lstrate Gonda to come to the
treasury for keeping these bawgs Inside the double lock of the treasury. It ap-
pears from the statement of Shri Kalicharan J-uvhari, S8adar Nazir that the
District Magistrate, Shri A. 8. Misra and the SDM. Gonda all came to the
treasury at the tlme when the ballot papers of Shri Pratap Narain Tiwarl were
kent in the treasury between 9 am. to 10 am. and from this statement a very
strenuons argument has heen advanced that the District Magistrate and the other
two officers mentloned above themselves brought the ballot pavners and the only
purpose of doine so, must have been to ensurc that they somehow pgot in the
treasury before the counting started at 10 am. I see no reason to attach any
importance to such an argument. The witness does not say that all these offirers
came In the same jeep car In whicrh the ballot papers were brought. All that
he hag started is that at the time these offlcers also came The recount of the
Gonda constituency was to atart at 10 am. that day and in order to see that
arrangements were prover. it {s not surprising that the Distriet Maristrate who
was conducting the reenunt himeelf and Shrl A, S. Misra who was the Assistant
Returning Oiflicer of Gonda East and West also reached the treasury sometime
hefore 10 a.m. when as chance would have it the tahsildar brought eight bhags
of ballot papers to be kept at the treasury. No sinister importance can be
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attached to ihis fact and I am unable to find any cause Whatc;“:r to hold that
the movement of the bags in and out of the t easury triple lock or" of the treasury
double lock was at all doubtful and was not motivated by exigencies of the
vecasion and that the officers, who acted In this connectlon. did not act absolutely

honestly and above board.

Lastly it was contended by the learned counsel that in any case Shri
Bhadkankar had made an applicatlon on the 4th of March, 1962, that uny shifting
of the ballot papers, which was necessary should be done In his presence but
he was nof Informed of these movements, only to conceal the activities of the
officers. 'This argument also has no force. The application (Ext. P. 25) merely
stated that if any shifting was necessary on the 4th of March. 1962, he would be
available on the telephone noted therein and he should be informed of it. Since
uo shifting was found necessary on the 4th of March, 1962 the appllcation ex:
hausted itself and when suddenly on account of the Commissioner's visit it be-
came esgentlal to shift the ballot papers from the trip'e lock to the double lock,
nobody may have remembered about this application which was not relevant for
those subsequent days.

I am, therefore, unable to see any reason to doubt that the ballot papers
were in absgolutely safe custody from the tlme of the first count to the time
when they were recounted and there was no opportunity for anybody to meddle
with the ballot papers. .

Having dealt with the safe custody of the ballot papers after the first count
till the recount I now proceed to consider the facts as they occurred after the
returning officer had passed an order postponing the declaration of the resull
to the 1st of March, 1962. at 11 a.m. Instead of 28th of February, 1962 at 10 p.m.
It has been already stated that after the postal ballot papers had heen counted
and the totals have been prepared an application for the recount was made on
behalf of Shri Ram Ratan Gupta In respect of the Gonda parliamentary con-
stituency and another application had been made by other candidate in respect
of the Balrampur parllamentary constituency and the returning officer had passed
orders for a recount. The same day he had also vassed orders so far placing
the hallot papers In the treasury double lock and the ballot papers had heen so
deposited in the armoury strong room by 8.50 p.m. On the 2nd of March. 1962,
Shri N, Dandekar addressed a letter to the Chief Electlon Commission (Ext. P
23). 1n this letter he recounted a number of grievances and asked that recount
Ing should be stovped and in any case the recount should not include a re
scrutiny of the ballot papers. As a result of the representation, made by Shri N.
Dandekar, the Chlef Flection Commissioner directed by a telegram the stopvage
of further work of recounting. The telegram which was received at Gonda is
Ext. R. 145 and reads as follows, “E. 3523/CEO, Chief Election Commissioner
India accompanied by the Deputy Chief Electoral Officer reaching Gonda at ten
hours on Monday morning March 5th Chieft Election Commissioner will hear the
candidates and their election agents in the matter of recounting ol votes in
Gonda and Balrampur Constituencles at 11.30 time. All proceedings may be
held up”. In pursuance of this order. no actlon was taken by the returning
officer regarding recounting of the ballot papers. The Chief Election Commis-
sioner reachal Gonda on the 5th of March, 19682 and he heard all the parties
concerned, on the question whether a recount should be ordered. He passed an
order the same day confirming the order of the returning officer that a recount
should be held and that it should include a rescrutiny of all the ballot pavers.
This order is Ext. R. 144. Thereafter, lots were drawn in order to decide whe-
ther the recounting should start first of 33 Balrampur constituency or of 34
Gonla parliamentary constitvency and it so hapvened that 33 Balrampur con-
stituency was to be recounted first and the recount of Balrampur constituency
thereupon began in the presence of the Chief Election Commissioner in the after-
noon of the 5th of March, 1962.

The recount having been started in these circumstances, it i3 worth noting
that the attitude of the officers concerned with the couniing of the ballot papers
or of the safe custody of the same does not appear to be that of persons who
had determined to get the ballot papers tampered with in order to help the Con-
gress Candidate in 34 Gonda constituency. Admittedly from the 1st of March to 5th
of March, 1062 all the ballot papers remained locked in the armoury strong room
and no attempt was made even to open the locks. On thz 3ra of March, 1962 it
had become known that the Chief Election Commissioner would himself come and
would see to the recounting in his presence. 1f {hese officers were at all minded
to tamper with the ballot papers it would have been their first thought to do what
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they could with the ballot papers before the Chief Electlon Commissioner arrived
ard would not Mave waited on the off chance of the counting of this Gonda con.
stituency to start a few days after the arrival of the Chlef Election Commissioner,
As it happened it was merely on the taking of lots that the recount of Gonda
constituency came afterwards otherwise if lots had declded that Gonda constituency
should be recounted first, the recount of this constituency would have starfed on
the 5th of March, 1063 itself and there would have been no opportunity to anybodv
to even allege that the ballot papers had been tampered with. This, to my mind,
was not the attitude of the officers who had from the very first day, when the
counting appeared to go against the Congress candidate, had determined to see
that the ballot papers were suitably tampered with so that the result may get
altered. I am, therefore, clearly of the view that any Insinuation against the
honesty of the officers concerned not based upon tatglble facts has no substance
and the learned tribunal went wrong In getting prejudiced against them.

33 Balrampur constituency continued to be recounted on the 5th, 6th amd Tth
of March 1962. The Chief Election Commissioner, however, returned but left the
Deputy_Chief Electoral Officer to get the recounting done in his presence, and the
recounting of 34 Gonda constituency parliamentary started on the 9th of March,
1962 and contlnued upto the 11th of March, 1862. On the 9th of March, 19862, the
entire Mankapur assembly segment and 70 polllng stctions of Mahadeva assembly
segment were finished and on the 10th of March. 19682, the remaining polling
statlons of the Mahadeva assembly segment and of the entire Gonda North
assembly segment were recounted by lunch. After lunch the recounting of Gonda
East assembly segment started which, as stated above, had been first cctinted in
the combined office on the 27th of February, 1942 in the conditions mentioned
above. While this counting was golng on. it was discovered that among the ballot
papers which had been rejected at the first count on adeccunt of there belhg no
voting marks or because their had voting marks on the blank space, were found to
have marke agalnst the bull cage, the symhol of the congress candidate. It was
also found that a large number of ballot papers had been counted as valid votes
for Shri N. Dandekar whose symbo! was that of “Star” and those were liable to
be rejected on the ground of multiple voting. When a large number of such
wrong counting was dlscovered, it is stated In evidence that there was an uproar
in the counting hall. Such an uproar was natural. The persons present on behalf
of Shri N. Dandekar must have felt that the lead which Shrl N. Dandekar had
nequired at the first count was dwindling awav like this and as Shri N. Dandekar
had already envisaged that there would be a tampering of ballat papers after the
first count, it was treated as a positive proof of the fact that the ballot papers
had been tampered with and, therefore, this recounting dld not indlcate a frue
position of voting. On the other hand. persons wha were watching the recount,
on behalf of Shri Ram Ratan Gupta must have felt thal there was the reason why
Shri N. Dandekar had pot the Jargest number of votes at the first counting.
According to them, there had been dellberately a wrong counting in favour of
Shri N. Dandekar which was belng discovered then. Thus the persons Interested
in both the sides must have hecome exclted, The result of this excitement was,
ag stated in the petltion, that the Deputy Chief Electoral Officer as well as the rae-
turing officear observed the situation, drafted out a few chart and directed the
clerks concerned to enter such voting papers as had been discovered to be wrongly
counted at the first count in that chart and alsp directed that such ballot papers
be kept geparately. This action naturally must have been taken so that such
ballot vapers may be easily available at any subsequent proceedingg that may be
taken by the authorities or by tha Chief Election Commissioner. The recount
in this way went cn till 8 p.m. when it was stopped for the day as some of the
vackets of the constituency were not avai’able and they had to be searched out.
However. nothing turns upon this non-avallabilltv of some of the packets con-
taining ballot papers of this conatituency because all these ballot papers were dis-
covered the next day among the assembly ballot papers as they had been wrongly
packed with the assembly ballot papers and upon the recount it was found that
the ballot papers contained In these packets which had been subsequently
recovered, did not contain such ballot papers as had been wronglv counted dur-
Ing the first count, and therefore, even according to Shri N. Dandekar no suspi-
clon of tampering existed with regard to any of the ballot Davers recovered from
these packets subsequentlv. After the work of recount had heen stopped on the
10th of March. 1982, Shri N. Dandekar sent a telegram tn the Chief Flectlon Com-
milssloneér which is attached as Annexure 8 to the election petition. In this tele-
gram. Shri Dandekar writes, “.............. The recount nf this segment disclosed
extenslve tampering with ballot paners firstly bv invalidating by means of sub-
sequent multiple marking about 1600 votes validly counted In my favour at the
first counting and secondly by validating in favour of Congress candidate nearly



Sea, 8(il)) THE GAZETTE OF INDIA EXTRAORDINARY 433

= — e

200 blank ballot papers previously rejected because bearing no marking thereby
overtaking In the aggregate the margin of 1.576 votes bv which mvszelf had won the
election on first counting”, The recountlng again started on the 11th of March, 1962
at 10 am. as usual and the counting went on till lunch, It may be noted here
that at the time of this recount the Returning Officer Shri €, M Nigam himaself
was scrutinising the ballot papers which were considered doubtful by the count-
ing clerks and the Supervisors Shrl Subramanivam was also sitting bv his side
and supervising the whole process. On the 11th of Mareh, 1062 a letter was
handed over to Shri Subramaniyam on behalf of Shrl N Dandekar requestire
that o thorough Investigation be made Into the tampering of the ballot papers
end in the meanwhile the declaration of the result of the election bhe withhe'd.
After the recount was over the position of voting with regard to ithe twoe contest-
ing randidates in the Gonda East and Gonda West sexments of the parliamentary
contitnencies has been reproduced in the election petition as follows: In Gonda
East, Shri Ram Ratan Gupta had origlnallv obtalned 16 900 valld votes while at
the reccunt he obtalned 17.025 vald votes. Thus he obtained 125 more valid
votez at the recount. Shri N. Dandekar had received 13.449 valid votes in that
segment at the first count but at the recount he obtained 11,658 valid votes. He
thus lost 1,791 votes in this segment alone.

The positlon in Gonda West was as follows:

Shri Ram Ratan Gunta had orleinallv  obtalned 11435 votes at the first
count which did not change at tke recount while Shri N. Dandekar had recelved
7.288 voleg at the first count but at the recount he gbtaired 7.107 votes. He thus
lost 161 votes In this segment. His total lcss in these two segments at the time
of the recount was 1.952 votes.

During the Tunch hour, the Returning Officer and the Deputv Chief Electoral
Officer. who were gittineg with him. went tn the bunealow of the Returnineg Offlcer
for thelr lunch and it apoears that they had some discuselon phout the matter
there. The case of Shri N. Dandekar is that the Deputy Chief Flectoral OfMcer
gave a direction to the Returning OMcer not to declare the reenlt till forther
orders were recelived from the Chlef Election Commlissioner while the case of the
other side is that there was no such order and in the ahsence of anv such order
the Returning Officer was bound tc declare the result under section 66 of the
Revpresertafion of the People Act, 1851. After the Junch hour was over, the Re-
turnine OfMicer plone eame to the counting ball and after combleting the tact pro-
reqq declared the result to the effect that Shri Ram Ratan Gupta was declared
elected and Shri N. Dandekar was defeated. The question at this stage is whether
Shri Subramaniyam had issued orders to the effect that the result should not be
declared and the declaration of the result after the order had been pagsed, was an
invalld declaration of the result. The Tribunal hag held that the declaration of
the result was Invalld because there was a clear order asking the Returning Of-
cer not to declare the result after counting was nver.

T will how deal with the evidence relatineg to this matter. Paragranh 7h(h)
of the petition states as follows: “The vpetitioner then bluntlv asked,the Return-
ing Ofrer whether he had not recefved arv directiom at a1l from the FElection
Commission either directly or through the Deputy Chlet ElecHon Commisgioner
to refrain from declaring the result To this. much to the pelltioner’s agtonish-
ment, the Returnine Officer gave a flat denfal bv wav of an answer.. ......... ”,
This indicates that at the very moment when the result was beine declered. the
version of the Returnineg Offlcer was that he had not been directed by the Chief
Flectlon Commission or hy the Deputy Chief Electlon Commlssioner not to de-
clare the result. WNaturally. therefore, under sectifon 668 of the Repregsentafion of
the Peonle Act, 1951, he was bound to declare the result Since the vetitiomer
alleved that thls declaration of result was contrarv to the order not to declare the
result it was for him tn estahlish that there wng an order While recounting
was going on, on the 11th of March. 1962 Shrl N. Dandekar <ent a telegram to
the Chief Flection Cnmmissioner requesting the immediate interventlon of the
Chief Election Commissioner directing the Returning Officer to refrain from de-
clarine the result Another telegram (Fxt P—32) wa= apaln sent the same day
after the results had heen declared. In this teleeram it wase stated that the Ra-
turring Officer denied havineg received anv directlon not ta declare the result.
which the petitioner wag unable to belleve {f any dirertion had bern issued either
nrally or in writing and elther directly by the Chlef Electlon Commlissioner ar
throuch the Deputy Chief Flection Commissioner then immediate action he taken
to set aside the result already declared hy the Returning Officer. Tt {9 important
to note that even In this telezram it has not been alleged that the Neputy Chief
Election Commissioner had giver anv direction to the Returning Officer not to
declare the result. Fven after this telegram. the petitioner did not recelve any
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reply from the Chief Election Commissioner saying that orders had been passed
not to declare the result or taking any action in the matter. This telegram was
followed by a letter and in this lefter also there {s no allegation that the Deputy
Chief Election Commissioner had directed the Returning Officer not to declare
the result yet the Returning Officer inspite of such an order declared
the result. All that is complained of is that the Returning Officer denied
having received anv orders and inspite of the objectlon made by Shri N.
Dandekar declared the result. The only direct evidence on this point 1z that
of Shri Subramanian, Chief Deputy Flection Commisgloner, who was examined as
PW. 3. He stated that on the 10th of March, 1962, certain ballot papers originally
held wvalid in favour of Shri N. Dandekar had to be reiected on the ground that
they also contained another faint mark against the symbol of one or more of the
other candidates and therefore. amounted to multlple voting, also found certaln
other ballot papers comparativelv a few in number which had originslly Been
rejected over the signature of the A.R.O. On the ground that there were no
marks or marks on the blank area, thén contained a faint mark againast the
symbhol of Shri R. R. Gupta and these ballot napcrs were held volid at the re-
rount in favour of Shrl Ram Ratan Gupta. In paragraph 6 he states, “I then
immediately took the Returning Officer to an adioining room and had discussions
with him. I went to the Collector’s residence along with Returning Officer at
about 5 pm. Collector /R.-O. himselt rang up the Chiel Electlon Commissioner,
New Delhi and told him about these happenings and thereafter I was told by
Shrl Nigam. R.O. that the Chief Election Commissioner wanted to spesk to me
on the phone. I pave the Chief Electlon Commissioner a gist of what had hap-
pened here and a'so told him that we were keenine an account of all thesze ballot
papers which seemed to be abnormal and would report later, and in the mean-
Hime I was directing the Returning Officer not 1o declare the result. The Chief
Election Commissioner approved and said I shou'd let him have the report when
the countine is over “From this statement of the wiitness it is apparent that he
had informed the Chief Election Commissioner about the facts that had alrendy
happened and had premised to report later. Ie had also Informed him that he
was going to direct the Returning Officer not to declare the result in the mean-
while meaning thereby that the result could not be declared before the (the
Deputy Chief Election Commissioner) contacted the Chief Electlon Commissioner

arain and the Chief Election Commissioner asked the Deputv Chief Election Com-
misslonkr to report to him after the counting was over. But he does not sawv that
after this talk he actually direried the RO not to declare the result was over,
It i{s. therefore, c’ear that by the time this talk took place with the Chief Flec-
tlon Commissioner, no information had been given to the Returnineg Officer not to
declare the resu't. The questlon 1s whether any such order was given at any
time after this talk. This talk had taken place at pbout 5 p.m. on the 10th
March, 188”7 and the countilng had yet to go on. the 11th of March, 1962, In
naragranh 7 the witness stiates, “By lunch time on the 11th of March. 1082 the
recountine of all the rolling stations were finished. At the time we did not dis-
r11sg anvthing. But when we were having a Junch at the regidence of the collee-
tor. T to'd him that we should report the full factz to the Chief Election Com-
migsloner =nd If nossible pet him on telephone. In the meantime the result
ghould not be declared and for this purpose I told him that I would sien a
formal order. a draft of which T had elven him the previous night. But he would
not declare the result, T had Aictated the draftc to the Stenoeranher of the Col-
lector In hig presence”., From this statement it apnears that before the lunch time,
all the e~ctintine had come to an end and at the time of lunch thev were free to
contact the Chief Flection Commlssioner as promicsed a dav earller. But ha Anes
not state that anv attemnt was made either by him or by the Returnine Officer
to contact the Chief Electlon Commissioner on the phone on the 11th of March.
1962 If thig witness was stating according to» the last cuotation mertiomed ahove,
he would be expected to contact nn phone the Chief Election Commissioner and
ti'l such contart the Returning Officer would walt and would not go to the coun-
ing ha'l in order to declare the result. But nd such attemot seems to have been
made and it is difficult to understand that even after such a talk between the

Deputy Chief Electlon Commissioner and the Raturning Offlcer. no contact was
made on nhone with the Chief Blection Crmmissioner and vet the declaration of
the result was expected to be delaved Indeflnitely. It is also significant to note
that after the lunch was over the Deputv Electlon Commissioner remained at the
bungalow of the Returning Officer. He did not sign sny order directine the Re-
turning Officer not to declare the re<nlt and in his presence the Returning Offcer
alone went to the countine hall. These circumstances would indicate that the
only purpcke of the Returning Officer golng to the countlng hall must have heen
to declare the result otherwlise he had no other business there. The Deputv Chéef
Election Commigsioner admits in paragraph 8 “I did not acrompanv the Return-
ing Officer after lunch to the place of the counting”. But he gives reasons for
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his not accompanying him as “he assured me that he would not declare the re-
sult”. It is a strange assurance. The Returning Officer had no power not to
declare the result arter the recounting was over and he was going to the counting
hall. Further the counting had come to an end and yet the Deputy Chief Elec-
tion Commussioner cxpecied him simply to stay there and not to declare the
result. The witness further says ihat at 3.30 p.M. the petitioner met him and
told him that the result had been declared. Neither the witness nor the peti-
tioner says that the witness even fhen told himm that the deciaration was con-
irary to hig direction. But betore this, he had already learnt o1 thoe declaration
of the result from the Returming Ofticer himself. This conduct of the Returning
Officer wouwld be unexplainable eXcept on the hypothesis that no orders had been
given to him not to declare the result. The wiiness goes on to say that, ‘I was
upset because my orders were not carried out by the Relurning Officer. He had
aclually cheated me.” ‘Lhese \wo phrases are apparently contradictory. If orders
had been passed, the only question was of obeying orders and he should have
said that ne had disobeyed it- But in the next sentence he says that he had
cheated him. Cheating involves a matter of agreement and mis-representation.
This is inconsistent, as the Heuturning Officer could nol give any assurance or
promise not to declare the result unless coders had been given to him under the
law he was bound to declared the .esult and any amount of assurance given by
him would be useless and 1 am not prepared to believe that the Returning Officer
of the atanding of Shri C. M, Nigam, I.A.S, and the Deputy Chief Election Com-
mussioner, who must have known the law fully well, could have possibly left the
matter to rest on the assurance hy the R.O. which was s0 clearly contrary %o
the express provisions of law. In cross-examinalion he admitted that he did ncr
gve any direction to the R.O. in wniting signed by him. He further stated that
he did not give any complaint in writing even after return, to the Chief Election
Commissioner that the Returning Officer had disobeyed his instructions. In para-
graph, 25 ol his cross-examination he states, “Normally I did not issue oraers
unless they were type-wriiten, specially when the facilities are there. The order
I wanted to issue to the R.O. was that he should not declare the result but report
the facts to the Chief Election Commissioner as directed earlier by the Chief Elec-
tion Commissioner himselt”. In the second sentence quoled above, he ciearly
states that he only wanted to 1ssue an order which means that he had not in
fact, issued any order to the Returning Officer not to declare the result. He then
states that he had made out two dratts, one of them was a letter from the Re-
turning Officer to the Chief Election Commissloner and afler the Returning
‘Officer had signed that letter, he would have signed later directing the Returning
Qfficer not to declare the result. But these drafts were never got faired out by
the Returning Officer and apparently orders remained unsigned because they were
not faired out. According to this witness gince the Stenographer was not
avallable to him on the 11th of March, 1962 and these drafls were in the
custody of the Returning Officer they could not be faired out and signed. In para-
graph 25 he had to admit that there was no difficully in writing out an order
requiring that the result should not be declared. But he did not do that. He,
admits that the Returning Officer could not stay declaration of the result except
under orders from the Chief Electlon Commissioner. It the drafts which had
been prepared were retained by the Returning Officer and he was not getting
them faired out even after three or four reminders on the 11th of March, 196

as this witness states, it must have been apparent to the witness that the Return-
ing Officer was not going to get the drafts laired out and have them signed. If
the witnesses really wanted to stay the declaration of the result, he should have
written out an order to that effect and handed it over to the Returning Officer.
The conduct of the witnegs in not giving any slgned order staying the declaration
of the result, only indicates that at the best the witness was in suspiclon and did
not know whether to issue a definite order or not and the reason for this uncer-
tainty appears to be that according 1o him the case was covered by Section 58
of the Representation of the People Act, 1951. This section provides for two con-
tingencies (i) where the ballot boxes have been tampered with and (il) where an
error or irregularity in procedure 1s lkely to vitlate the result. The section pro-
vides that in such cases, the Roturning Officer will make a report to the Election
Commissica and in sub-section (2) the provision i *“thereupon the Election Com-
mission shall after taking all the materials and circumstances into account....”,
Thigs section, therefore, authcrises the Election Commission to take action under
sub-section (2) after the receipt of the report from the Rbturninﬁ Offlcer ex-
pressing his opinion, The Deputy Election Commissioner seems to have drafted
on the evening of the 10th of March, 1962 a report on behalf of the Refurning
Officer addressed to the Chief Election Commissioner expressing his opinion that
extensive tampering of the ballot Iiapers had taken place and another draft
purported to be on hls own behalf I shall deal presently with the effect of the
drafts but the point here which is worth noting is what transpired between the
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wuness and the Returning Officer. The Returning Officer apparently did not
dg.ee 10 make any report of tne kind the Leputy Chiet kiecuon (ommissioner
wenied nm (0 maKke aud the Lepuly Lhiet Elecuon Commissioper seemed 1o have

lodnd humselr poweriess 10 pass ally orders wilhout the Returning Othcer
augleeing to guch a report.

which have been proauced by sShri
ag prepared on the luth of March, 1w62 puc
which were no{ iaired out and not

JSEned by anyuooqy. HXt P. 1U0Y 13 the aru.
which purports to be on pehalf ot Sr1 L, M, Nigau, tne Henwnmg Otficer ana wne
Distrian Magwstrate, Gonoa adaressed to the vilel  rdection Commisyoner,

New Delhi. i1t 15 aated the 10th of March, 1962, Among other things this draiu
containsd the jollowing, “wnen ithe ballot Dapers of subsequent poiung sigtions
came 10 me 1or scrutny 1 was surpriseq to ung large numbers or ba.loL. papers
120 to 130 having to be iejected on the ground of multipie vollng, Mosi of the
lejected ballot papers appeared to be orygnally of Shri Lanuekur, In aawin,
a large number or ballov papers which haa origmally been rejevieu by the A.n.to.
on lne ground of no marxing or marking on ine blank area now containea g
mark in each case on the symbol or the CONEress canwaae, in these cleums-
tances, | am of the omiruon that there has peen some tampering or tne bauof
Papers after ey were originally counted but berore they leached .ny cusiuuay.
1l have already informed you apoutl thig yesierday evemng over the telephone
"lhis was the statement wnich obviousiy the Keturpning Officer could not possipbly
subscribe to. After the fust count thé ballot papers had always been 1n  his
custody. 1f he was absolutely certan that they could not be intertered with
Dy any ouisider he could not report to the Chief Election Comnussioner iaa.
these ballot papers seemed to have been tempered with. 71This was a matier of
his opinion and if he could not torm that opinion he could not sign such a dratt,
It was, theretore, natural for the Heturning Qtcer not to subscribe to such a
draft and simply to put it in his pockel even if 1t was given to hum for being
faired out and signatures as stated by Shri Subramaniyam. ‘hig draft was ori-
ginally dictated, as stated by Shri Subramamiyam to the Stenographer anc‘i when
the typed copy was prepared and placed before him, he made certamn correction
in his own hand writing and then wanted it again fo be taired out which wgs
never done. ‘The draft which has been flled bears corrections in hig own hand-
iti The next draft 1s dated the 11th of March, 1862, Although Shri Subra-
maniyo; dmits that he had dictated this draft also on the 10th of March, 1962,
zrhl?ng&ltastarts by saying, “whereas on information received from Shri C. M.
Niéam The Chief Election Commissioner is satisfled that in the interval ?etc-1
ween the original counting and ttlae rg:ougt aElaigei&Is.}:;ngﬁ; oio l;e;ltll% g}a{grergoggﬁgg
i ions in the Gonda Eas t T
;eregf rgi g(())lrlxl(;:ag ﬁpt;‘;cllioamentary constituency have heen tam redhwith.c ﬁo
report as contemplateg.l b%' tt}si; rpagaggﬁlmﬁgggmmbﬁfn T}ﬁge A Sa;é hamd
Nigam it was impossible for Shri i to declare the result. In these
urning Officer directing him not to dec €
31‘;-%{1;1%1;;23@;5 fttig ob%ious that no order was in facﬁ passed by Shrl Subrarria?ie
m directing the Returning Officer not to declare the result. Becausg_ ha ha fd
pumber of bt papers héd been found o buve contalned, ars whieh by
not have been there 1f the first coun have been tampering but such a
mind of Shri Subrameniyam that there may ELt i Officer, who had taken
i d not exist in the mind of the Returnin ' ]
s e precaion o o g Sl syt sty s nd ol i
5 e ballo DET. < -
BIEY Subfumariyar. meretore hoplny ot tne Reluning Oficer el nad 3 Sl
lar suspicion in his mind might have made‘? * the Returning Officer and was, in
But such a draft could never betlfclagg%senc); of any report from the Return
%ﬁ%’ noé;o S&Bescéflfbei? ggngggéd Iixrlx the draft no order was, in fact, passed by Sg;'f
Subig%aniyam not to declare the result,

mentioned that along with these two drafts Shri
o tﬁﬁaﬁiﬁ' ki\tasm:lgoaflﬁgdbgnother draft Ext. III. It is not dated it pun%gita
Subram other asking for an explanation from the A.R.O. as to why such m{la es
&;&; eocaé:nred in the first counts as kl;xadig)een c%wcgveggdo :&aﬁhﬁgtrlxglde b(;rt t'th : ﬁg:
hether it was to be :
count. ‘The draft doeshnimot 3t an is draft the last sentence is,
elf and at the end of this
tut ningtqcmc‘:rs;egé ?ﬁ’e béllsotfpa grs were kept after you finished tlllle c?}lix_ntdigg:
A Stﬁ 5 were brought into the treasury” This again 1nc11catc;‘@s‘ze t ati 150m adt
ge{%r: prggmt of fhe rind of Shl;i S%?rangggg Etll?e %}LO}IEI?.EOM 'P'}ll% Returni?lfz Officer
anation RO
coulld not h}%vg\:rsxkﬁidmilélcih a%ntcf);shere these ballot papers were, for ?ehhw?d ggﬂ
m“““‘tré‘é‘rv ?11y§ctmg them to be placed in the double lock and he must have
an o
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where they were at the time when they were so ordered. There was no ques-
Lon of asking the Asstt, Heturming Officer to give that informaiion, ‘i€ KeLuTii-
g Officer must nave also known inat the bauot papers which were considered
vaild by the accounting clerks are not faken to the ASsul, nelurning wmeer 100
orders and he could not ask the Asstt. Keturning Oticer as to now he ndsa couni-
¢d 80 mMANy ballot_ papers as valid when there were, 1n fact, Invu 1d ror a uounie
marking, The existence of such a draft indicales that Shri Supramaniyam him-
self was making these drafts without talking 1o the Retu.ning Oiticer about them.
He even was not certain whether the discoveries made on the recount were aue
to the mistake committed by the Asstt. Returning Officer and his staff at the
first count or it was due to tampering of ballot papers atter the first count and
before the recount. In his statement however, shri Subramaniyam has un-
doubtedly expressed his opinion in examination-in-chiet {hat the ballot pape.s
had been iampered with before the recount, But in cross-examination he has
glven his reasons tor holding that oplnion, He has expressed himself, “I consi-
der it safe to reach the conclusion about tampering without making any such
enquiry because it was a apparent on the fact of 1t that the ballot papers were
tampered. What I mean by ‘Apparent’ is that the initial marks being thick with
too much of ink and another mark very faint with the Smudge in the former
case at the opposite side marks with ihe same seal simultaneously the second
mark will be generally faint another reason is that ithe counung is done by the
counting Supervisor with the assistance of two clerks and In the presence of
counting agents of the parties. %Such a large number of doubtful ballot papers
cannot be counted in favour of a single candidate without any of the persons
noticing it. No other reason strikes me.............-.. My conclusion that so
many ballot papers with double marks could not have escaped the scrutiny is
based on the assumption that the A.R.O. also scrutinised the ballot papers...........
the counting Supervisois and counting assistants were Government Officials an

I do not expect them to sg such a large number of ballet papers as valid al-
though on the face of it they were invaild. If the counting Supervisors and the
counting c¢lerks at some of tie tables were not honest and i1f the AR.O, did not
scrutinise and counting agents did not look on them my conclusion may be incor-
rect ““Thus the opinion of Shri Subramaniyam which he geems to have formed
about the ballot gapers having been tampered with between the first count and
the recount was based upon supposition and inferemces without trying to know
the circumstances under which the count'mg of these two sagments had taken
place on the 27th and 28th of February, 1962 which have been stated above. No
other evidence has been placed to indicate that the Returning Officer had been
ordered not to declare the result upon this evidence, I am not satisfled that the
Returning Officer declared the result contrary to any direction given to him for
not declaring the result. All that can be sald is that Shri Subramaniyam him-
welf expected the Returning Officer to make such a report and asic for permission
not to declare the result. But that does not mean that there was a direction ¢n
behalf of the Chiet Election Commissioner under its power of superintendence
under Art, 324 of the Constitution not to declare the result. In the absence of
such a direction, the Returning Officer was bound to declare the result, There
was no illegality in his declaring the result on the 11th of March, 1962,

Having considelied the evidence regarding the effort to tem i
ballot papers, it remains to consider the circumstantial evidence a%‘g'ea‘ivilrtlg frghn?
the ballot papers themselves and whether that circumstantial evidence is suffi-
clent to prove that they had been tampered with, There being no direct evidence
either of tampering or even of an attempt to tamper, the circumstantial evidence
must be consistent only with the theory of the ballot papers having been tamper-
ed with after the firs{ count and before the recount. If the special features
which have been pointed out on hbehalf of the petitioner can exist otherwise
than by the tampering of ballot pagers after the first count then those features
would not be sufficient to uphold the theory of tampering. I will now start to
consider the evidence regarding these special features appearing from the ballot
papers themselves, In respect of about 600 of those ballot papers, the evidence
of P.Ws 4, 5, 6 and 7 has been produced to state that they would not have passed
these ballot papers at the first count as valid if they had all the marks at that
time which they bore at the time of evidence. The second category is of 7 ballot
papers of blind voters and on which marks had been placed by the Polling Officer
eccording to the direction of the blind voters. The last category is of 234 ba'lot

pers which were improgerly accepted al the recount as valid votes for Shri
g‘;m Ratan Gupta when they were not found to have any mark on any case of
a candidate at the first count and had been rejected either on account of having
'no voting mark or on account of having marks on the blank space, There is
also the evidence of the expert Shrl C. T. Sarwate P.W. 11, who has, after
preparing enlarged Fhotograp g of some of the ballot pavers, come to the con-
clusion that the ballot papers had been tampered with. Shri Bhadkamnkar, the
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alection agent of the petitioner has also deposed in his statement about the bal~
lut papers that had been tampered with., His statement 18 not that oL an eye=-
witness but he has expressed his opimion and hasg given his reasons lor ho.aing
that opinion, I will start with the statement of Snri Bhadkamnkar.

Shri Bhadkamnkar, the election agent of Shri N Dandekar hag expressed his
“pinmlon and has also given the numpers and detaus ot the ballot papers, which
according to hum, were tampe.ed with and over which were origindily made by
‘e voters., But 1t is a malcer of hig opinion and the evidence 13 not admissible
ag such. All that can be of use out of his statement, are the reasons wiich he
has given, 1n hia statement, the first as reason he has given for coming to that
conclusion is “‘such large number of double marked bal.ot papers coula not have
been inciuded 1n the pundies of valid votes of the petitioner’. This tact that
4 large numbper of invalid votes were counted tor ihe petitioner does not neces-
sarily lead to the conclusion that they were tampered with, .t 1g equally pogsi~
bie tnat some of the clerks who were responsible tor the counting deliberately
udded the voling papers as vaud voles for the petitioner Shri N. Dancegar when-~
ever they found a clear mark in his star cage irrespective of other marks on 1.
''nis slatement 18 genedally true but whenever the voter who had been Elven an
vige were lightly impressed and generally did not show a 1ull mark of tne seal.
Thig statement 1s generally true but whenever the voter who nad been given an
unked seal, fiirst puts the seal on the siar mark and then puls the seal on any
other space, the second mark is bound to be .ighte. and it aepends upon where
the seal is put whether the mark impressed the tull seal of only a part of it.
Simply lightness of other marks does not indicate that the other marks were notu
made by the voter and had been subsequently put upon it. 1f the other marks
had been put upon the ballot papers by some person subsequently for the pur-
pose of spoiling the vote there 18 no reason why he could not put a full seal mark
and why every time his seal could be lightiy inked. All that can be assumed ig
that arter inking his seal once, he must go on putting several marks on several
ballot papers but then the first mark made by him would be fully inked and ihe
subgequent few marks would be lighter. But out of about two thousand ballot
papers which have been rejected, most of them contained one mark deeply
impressed and the other marks always Lighter and that 1s consistent, to my mind,
only with the fact that the voter who had ony one inked seal with him having

ut one mark could only put other lighter marks on the ballot paper and the
act that most of the ballot papers contalned only lighter marks apart from one
which is deeper instead of leading to the conclusion that the lighter marks are
forged once, leads only to the inference that they were marked by the voter
himself, The lightness of the second and the third marks would depend upon
the time which the voter took in making the second and the third marks after
making the first mark and no inference can be drawn from this circumstance
that the subsequent marks were a forgery, That fact that the subsequent marks
were only half or quarter seal also leads to no such inference. Anothe. reason
given is that when lighter marks on different ballot papers are compared with
each other they are similar. The statement is too vague marks on different bal-
lot papers are neither similar in the extent to which they have been impresged
nor are they similar to each other in depth of ink. With regard to the ballot
papers which were originally rejected as having no voting mark or having a
mark on blank area bui on which subsequently a valid voting mark was dis-
covered at the recount, the only reason given by the witness for contending that
those marks are forged ones is that they were lightly impressed and that they
could not have been wrongly rejected by the Assistant Returning Officer. 'The
whole contention of the witness with regard to these 236 ballot papers is based
upon the Infallibility of the staff of the Assistant Returning Officer while reject-
ing these bal ot papers. I have carefully looked into many of these ballot papers,
and I find that the rejection noted by the Agsistant Returnin Officer at the time of
the first count was certainly not very careful for instance, ballot papers Exts, R 7/b
and R 7/6 had no voting marks at all but they had been rejected by the AR.O, under
his signature as R.M.V. i.e. rejected for multiple voting. Similarly voting papers Nos.
R 30/12 to R 30/23 and R 34/e to R 34/11 have been so wongly rejected. Again
voting papers Nos. 32/ and 32/2 which ought to have been rejected for multiple
voting were rejected for having marks on blank area. Similar is the obgerva-~
tion with the voting paper Nos., 56/4-36/7 and 57/ 67/7 Voting papers Nos.
R 30/1 to B 30/I had marks in the cages of more than one candidate but they
have been rejected on the ground of the having no marks. Again ballot papers
Nos. R 53/1 and R 53/2 we e rejected for multiple voting but these exists no mark
in the cage of any candidate. There were marks on the blank area and should
have been rejected on the ground of marks on the bland area. I am, therefore,
satisfed that even the rejections which were supposed to have been made by
the Assistant Returning Officer himself after derutinising the ballot papets
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brought to him by the Supervisors of different tables for o-ders wer _
Jecteﬁ aller careful going Into each ballot paper but, as amended [ml-e tl)l;t {ﬁe
learned counsel for the Petltloner, were simply handed over to the Assts, who
hurriedly put some rejection seal upon them on the deverse side of the ballot
fapers_ and the same were signed by the Assistant Returning Oflicer on the faith
hat his clerks had done the work carefully. It is also to be notled that the situ-
ation in which the Asstt, Returning Officer was did not permitted a more care-
ful examination. After calculating the nunibe- of ballot papers holh for the
parhamentary and the assombli,v segments which he had to reject by his order
and the {imec which had actually been iaken in domg the whole work of rejec-
tion, it appears that he had to dispose of one ballot paper in about three seconda,
F'laced in such a situation he could not have civen a greater perscnal attention
than merely signing below the seal put by his assistants and the assistants also
in that huiry could not have done better than of putting some seal rejecting the
ballot papcrs which had been brought by ihe supervisors as rejectable ballot
papers. The learned tribunal observed, when its attention was brought to these
mistakes by the Assistant Returning Officer, that the ballot papers were, in any
case, rightly rejected though the reason for rejection may be w. ong. But the
learned trigunul forgot that the wrong reason for rejecting the hballol papers
leads to the conclusion that rejections were not carefully done and this gives
& scope lor these marks alse which have been detected at the recount, 236 ballot
papers which had originally been rejected either having no mark or as having a
mark on blank space i fact contained a mark in the bull cage. In this stage of
careless rejection it is not possible to sav that simp'y because these ballot papers
had been rejected at the time of the first count they could not possibly have had
a mark in any particular cage. That the theory of the ballot papers having been
tampered with has been developed as a matter of aflerthought is clear from
the fact that when these ballot papers were being vejected by the Returning
Officer at 1the time of the recount, no objection was taken hefore him that particular
marks on ballot papers were forged marks and were not marks made by the
voters. This fact has been admiited by tlie witness when he says, “T did nol
object to the Returning Officer. After the appcatance of these bhallol papers
I was so shocked that I did not think of any objection and subsequently the peti-
tioner had arrived in the hall”. Another reason eiven by this witness is that
18 packris out of the Gonda Fast and Gonda West scgmenis were  originally
found missing from the bags of these segments. They were subsequently search-
ed out by Shri A, §. Misra, who said that they had been packed wrongly with
the assembly ballot papers, but no ballot paper in these packupcs was found to
be wiongly counted at the first count. From fhis, it is soupht to be inferred that
because these packages had been missing from their proper bags, therefore, they
had not been tampered with and the inference that these packages which remained
in the prover bags were tampered with, I am unable to accept this contention.
On the contrary. the fact that as many as 18 packapges relating to 18 polling
statlions remained outside the strong room for several davs before ithey were
brought back for recounting and were found oot to be tampered with at a%)l is
proof of the mnositive fact that the officers were not_mteres‘red in touching £ it;ise
ballot papers and that they were in the state in which they had been after the
first count. It is an admitted fact that in each of these sesments of the parlia-
mentary constituency, these features were not dlscovere_d among the ballot[_
narers relating to all the polling stations. The explanation for dmcoveer a
theco wrong countings in particular nolling stations. given by the learned ! \]ro-
cate General on bechalf of the appellant is that particular clerks at vart cudnr
tables who were interested in incrcasing the number of votes for Shri N. 1Dan Ei:
kar were responsihle for this wrong counting and therefore, those pagtlcu va‘r‘npol
ling stations which went for counting to those tables and were t m-t1 —\{]"h?gi‘s’x
counted at the first count disclosed these special features at the recount. ]

a very cogent exp'anation and simvly because wrong counting was done in & _
of the polling stations, cannot lead to the conclusion that the ballot naner
come of the polling stations had been tampered with while the others which e
thourh remained in the hands of the very persons whom the petitioner suspect
an foreerers. had remained untouched.

In this connection it mav also be obscrved that in the applications made on
behalf of Shri Ram Ratan Gupta wrong counting was suspected particylarly in
Gionda North and Mankapur secments of the constituency because voting ~ for
Shri Ram Ratan Guota wag the lowest in those segments of the constituency. If
those very mersone had thought of tampering with the ballot napers they would
have naturallv laid their hands on the ballot papers of these segments, Al these
ballot paners were placed at the same place and there is no reason why thev let
these serments remain untouched and nicked up other segments  On the other
hand, it is contended by the learned Advocate General that in Gonda East and
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rjonda West polling in favour of fthe Congress candidate wag hea and there-
fore Shri Dandekar was losing. In such a situatlon, the clerks w‘}?(; were $ym-
pathetic with Shri N. Dandekar started placing every ballot paper in which there
wai a clear voting mark In the star cage in his package, if for no other purpose
¥han merely to reduce hiz defeat, and since ................ in those two seg-
ments the Congress candidate was winning, nobody cared to scrutinise carefully
the voting papers which were counted as valid votes in favour of Shri Dandekar
and the mistakes, therefore, remained unchecked till the time of the recount. It
k& mlzo noteworthy that the counting of these segments was done in the combined
vMca on 27th and 28th February 1962 where due to difficient lght and other
dlfcultics, checking was not possible. I am, therefore. of the opinlon that the
reasons given by the witness for thinking that the ballot papers had been tam-
pered with are wholly insuffieient to come to that conclusion and he was not
“ght in having suspected tampering of ballot papers.

The next withess, who may be considered in_this connection is Shri C. T.
garwate. He has been produced as an expert. The only matter for considera-
sion in this cass is whether certain seal marks existing on the disputed ballot
papers had been made by the voter himself or had subsequently be placed b,
somebody else, This matter is not one ou which an expert’s opinion is at all
gdmisgsible under the Evidence Act, The statement of this witness therefore,
wmerely as the opinion of an individual is inadmissible. However, on the BHasls
of the reasons which he has given it may be considered whether his conclusion
wag right. He has examined only some of the ballot papers which are in dispute
and which he has mentioned in Annexure 1 to his report. About this Annexure
We says that he exumined the ballot papers by naked eye and also by lenses and
microscope wherever necessary. These ballot papers bore two or morc marks
»f voting. He then observed that the marks upon the cages other than the star
sage were not made at the time when the mark at the star cage was made. The
lusion given by him 1s that a large majority of non-star

first reason for this conc
voting marks are faint. This circumstance I have already considered in the
statement of Shri Bhadkanmkar and it leads to no such conclusion. The second

reason given by him {s that they showed a lack of contlnuity. By “Yeontinuity”
e means that the depth of ink in the first, second and third marks should go on
reducing in a contimious way by degrees and not suddentlv. But that factor
depends upon whether the person who makes second or third mark does so
immediately after making the first mark or waits a litle so that the ink pgels
dried up. He himself says that when marks aré“tnade in quick succession the
difference in depth of the ink should not be very much as exists on most of
these ballot papers. If a voter has placed a mark u€on the ballot pa(fer and
then thinks of placing another mark. he is most likely to hesitate and would
think over twice before putting another mark, This would take a little time and
she ink that had already materially exhausted after the first mark will naturally
be not deep when the second or third mark it made. This reusoning also docs
not lead to the conclusion to which the witness has come. He also admits that
in somc voting papers. mark on non-star cage is almozt as deep as that on the
star cage which would indicate that in some cases at least the second mark was
made in quick successlon and he admita that in this cage it will be difficult to
determine that the second mark was not made at the time when the first mark
was made. But then he goes on to say that in some of these casce, star marks
left a reflected impression after folding the hallot papers while the non-star
marks left no such impression and from this he infers that the second mark was
de subgequently and not by the voter. This again is a wrong reasoning. If
geal contains too much of ink and on the first mark the ink is deposited
fciently to leave an impression on the other side of the hballot paper, if the
wallot paper is folded soon after it does not mean that the second impression
made by the same seal after the earlier ink had exhausted will alss have suffi-
aent ink to make the impression on the other side of the ballot paper after if
i@ folded. Another reason for coming to the conclusion that the star mnrk and
mon-star mark were not made by the same person at the same time js that the
cross-inside the seal is not parallel in both ihe marks so that either the paper
or the geal has turned when the second mark ls made. This is so in some of the
voting papere but there is nothing to indicate that the voter himself could not
turn either the seal or the J)aper after putting one mark. In cross-examinafion
he has admitted with regard to these features, “The time in which ink takes to
dry would depend upon the ink itself, humidity and temperature. There are
infs which dry in two or three seconds.............. T¢ a voter took an interval
of about six or seven seconds between two imoressions made by him and the
ballot paper waa then folded it is likely that the second impression would give
reflected Impression and the firsi may not. If the Ink was a quicker drylng one
the interval will ba shorter. If the impressions are made by the voter rot in
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quick succession hut with an interval mentioned above by conclusion that the
wary explanation for absence of one impression shows that the “non-star voting
mark pas been impressed subsequently’ would not be correct. The interval
berore the ink is dry on the rubber stamp itself may be 30 seconds tor partial
dryiug, 1t may even be 3 or 4 minutes before the ink toially dries up. It there
Ble two sedls put on hallot papers one of lthem nearer the fold than the other
1y inay happen on folding that the impression of one 18 reflected._ana ot other is
o Vo P In my opinion, and 1n my evidence 1 have net
expressly taken these factors into consideration”. In view ot this admission the
probative value of the reasons given by this witness 18 practically nil.

FA e e

In this conneclion anoiher aspect of the case becomes very material. These
special features are being pointed out in those particular ballot papers which
have been selected by ilne pelitioner as hdving been tampered with. But if
ihere are several marks on one ballot paper, one being darker and full and the
others being fainter and incomplete on other baliot papers, which have beem
sejected for multiple marking, 1t would be quite clear ihat this teature 1s not
such a special reaiture un those particular ballot papers only so as to lead to any
interence of tampering. More than three thousand ballot papers in thig parlia-
mentary consutuency alone have been rejected ior multipie marking and a
number ot ballot papers, 1f not exactly equal to those must have been rejected in
ihe assembly consliiuency 8l8o, Il was necessary for a proper decision on ihese
aspects that all these ballot papers also should have been brought on the record
and examuned for comparison, Shri Sarwate has admiited. I would have liked
to examine unguesiiohed ballol papers but I was told they were not available.
I had no opportunmty to examine any of the unquestioned ballot papers of double
marks scienuncally . Not only thai, but on behalf ot Shin Ram Ratan Gupta
application atter application was made tor permission to summon all the rejecled
baiolr papers for comparison. Three such applications have been printed and
all were repeatledly rejected by the tribunal on the ground that the other ballot
pupers were jrrelevant, The first such application was made on the 24th of
ouiy, 1963 and in paragraph 17 of this application all the used ballot papers of
Gounda North, Mankapur and Mahadeva assembly segments of 34-parliamentary
constiluency were asked to be summoned. The second application was made
on the 4lh of Seplember, 1863 again for summoning of some of the ballot papers
and agamn the 1‘c¢}uc:»t wag repeated by an application dated the 9th/10th of
September, 18963, ln this application detalled reasons were given that these ballot
rapers were essential for comparison. But all these applications were rejected
on the ground that these ballot papers were wholly irrelevant. I am unable te
see how those ballot papers were considered to be irrelevant when such cir-
cumstantial evidence was to be taken into consideralion, Some voters who had
voled tor the parliamenlary conslituency had also at ithe same time voted for the
assembly constituency and it was very relevant to see how the voters had behaved
i 1marking those ballot papers. 1 am unable to see any force in these general

features as disclosing necessarily that these ballol papers had been subsequently
tampered with.

This witness has also prepared enlarged photogra})ha of some of ihe ballot
papers. IHe says that in these ballot papers he had enlarged 36 times 1ls impres-
swn. After enlargement it was visible to the naked eye, that there waz a break
in the non-star seal in all these ballot papers but the same break was not visible
in ihe star seal. It 1s apparent from a look at these ballot papers, which the
wiiness has selected for enlargement, that the slar seal has a much larger
quantity of ink than the non-star seal which has disclosed a break, The break
itself is s0 fine that it is not visible to the naked eye without enlargement and
had to be demonsirated by enlarging the impressions thirly six times. Such
a fine break in the seal would naturally disappear if the seal is heavily inked
and it is unfortunate that this witness had selected only those cases for enlarge-
ment in which the slar-seal was heavily inked. It is impossible, therefore te
come 1o the conclusion that the same seal having a slight break was noi used
for making both the marks on the star and on the non-star part of the ballot
papers, I have, however, examined carefully all these ballot papers and I am of
the opinion that these breaks are not exactly similar in each case and also that
in mosi of the enlargements the break is not visible in light seal marks as wel
which could indicate that all the non-star marks were not made a forger
hurriedly. For instance Ext, P. 45/38 shows u break in the arm of the cross at
a much greater distance from the arch. In_Ext. P. 35/57 the break on the right
side of the arm in the arch is also not similar. In Ext, P. 53/57 there is a dis-
tinct protruding out _of corner which does not exist in Ext. P, 55/38. Again the
break disclosed in Ext. P. 55/48 iz of enlirely different character. There is a
break right from the arm upto the arch and thers is a regular channel from the
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arch to the arm. The break at the arch iy much less wide than at the arm.
The very formation of ihe break 1s entirely diffvient. 1 am, therefore, unable
to agrec wilh this witness when he suys that this characteristic break is sumilar
to each other in non-star marking every time and thal it does not exist at all
in the star mark. [ am, theretore, of the opinion that these general observations
with regard lo ithe character of the impressions made upon the ballol papers are
wholly 1nsuflicient to come lo the conclusion that all the ballot papers which
find been found at the recount to have been wrongly counled at the first count
must be deemed to have been tampered with and on that basis the resull of the
first count should be accepted as the only correct result, The evidence ol Shri
Sarwate relates only to those bailot papers which he examined and about which
he has mentioned in his two lists and his concluslons even with regard to them
are not sound.

In this connection then remains the consideralion of the evidence of four
witnesses, who claimed themselves to have been engaged in the work ot counting
on the 27th and 28th of February, 1962. These four witnesses are P,Ws, 4 (Das-
rath Pd., Shukla), 5 (Bahadur Singh). 6 (Ram Niwas) and 7 (Hanuman Pd.). [
have exanuned the evidence of these witnesses 1 connection with the deflciency
of light on the 27th of February, 1462, in couuting hall and I have come to the
conclusion that two out ot these wilnesscs namely P.W. 5 (Bahadur Sigh) and
P.W. 6 (Ram Niwas) were not al all engaged in the work of counting and have
wrongly claimed 1o have worked as such. The reasons need not be 1epeated.
Theretore only two wilnesses remain to be considered, P.W. 4 (Dasrath Pd.
Shukla) was the counting supervisor, All that he stated ip his statement was
“we were doing the work of sorting very carefully. The doubtful balli; papers
{ tvok myself to the A RO, when 1 placed the doubtful ballol papers he exomined
ihem. “He was then shown some of the ballot papers which must have pagsed
through his table according to his own stalemeni. He stated that the ballot
papers which contained multiple marks could not have been counted at his
table as valid for Shrl Dandekar. He was then shown a few ballot papers
which had been rejected at the first count as having no marks but were found
ai the time of the recount as having on the bullcage and he stuted that he could
not have put those ballot papers as doubiful ones and would not have taken
them to the A.R.O. if they had a mark on bull cuge at lhe time of the first count.
Similar 18 the statement of P.W. 7 (Hanuman Pd.). He was a counting clerk and
he also states that he would nol have commitied the mistakes which were found.
But these statements lead us nowhere., It only means that these {wo witnesses
did not deliberately place these ballot papers in the wrong box, If mistakes had
been made, they were not made intentionally and il was not possible fur these
wilnesses in any casc to admit even it they did deliberately make wrong count-
ing, that they had done s0. ‘The evidence with regard to these few ballol papers
cannot lead 10 any general conclusion and even if these few ballot papers about
which, these witnesses have spoken are excluded from counting, they would not

attect the result,

The last group of witnesses on this point are P.Ws. 12 (Ram Sarup), 13
{Rughunandan Singh Yadav) and 14 (Horilal). They have given their cvidence
with regard to seven ballot papers which according to them had bcen marked
by them on behalf of lhe voters. They have stated that they did not put more
than one seal mark on the ballot papers. P.W. 12 (Ram Sarup) admiited that
in his dlary he had noled “I placed marks at places uccordi.nei to the statement
of the voters” I have examined his diary and I find that in hils diary wherever
he mentlions the place where the mark iz put, he has put il in plural but wherever
he mentions the scal by which the mark is made he has used il in the sinpular
word. His diary is, therelore, consistent with his having placed more than one
mark on each ballot paper according to the direction of the voter. His statement,
therefore, goes further than what his diary indicated. On behalf of Shri Ram
Ralan Gupta a leiter was tried to be produced which this witness was supposed
io have wrilten for the information of Raja Sahib of Mankapur that he had
given his evidence according {o his desires and that his work should be done.
This letter was not permitted by the tribunal to be brought on record on the
ground that the witness had merely codroborated his diary and it was, therefore
unnecessary to go into that question. I am unable to see how this witness has
merely corroborated his diary, His diary was certainly equivocal if not
entirely in favour of the allegation of Shrl Ram Ratan upta. It is his
statement alone which clarifies the position that he put only one rubber
geal impression on each ballol paper. The statement of this witneszs
ig, therefore, not very rellable. The next witness is P.W. 13 (Raghunandan
Singh Yadav)., In his examination-in-chief he stated that, *“I affilxed the
voting mark only once on this ballot paper according to the wish
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of the voter”. But subsequently ihis witness objected that he had used the
word *“perhaps’ while making that statement and wanted to correct his state-
ment but the tribunal did not permil him to do so as the irtbunal thought that
he had not used the word ‘perhaps’ when giving that statement. In c¢ross-
~examination, however, this witness has admitted that if a blind voter had insisted
that he should pul two marks, he would have done the same. He further admats,
“] do not remember 1f I had fixed iwo marks but I say that 1 have lixed one
mark but (as) that is the rule”, The statement of this witness is, theretore, not
convincing. The last witness 15 P.W. 14 (Hor Lal), His statement reters to only
one ballot paper. In his diary he does not say that this ballot paper was marked
by him on behalf of a blind voter, bul he merely mentions that the voter was
not able to see clearly, There was an objectign against her being permitted to
vole by the congress cundidate but 1t was withdrawn and so she was permitted
w vote, Thig diary does not mention that upon the ballot paper of this voter
the witness put tne mark himself. Hlis evidence is also, therefore, not conclu-
sive. I, therefore, find that there is no evidence on behalf of Shri Dandekar
which could conclusively prove that any ballot paper was mn a state at the time
of Lthe recount in which it was not at the time ot the flrst count.

Having disposed of the question of evidence on facts, I now turn to the legal
aspecis of the matter. Admuttedly, the election peijtion 15 not based on any
corrupt practice, The only ground on which the e{ection of the appellant is
sought 10 be set aside in the petition 13 that there was an extensive iampering
wilh the ballot papers after the first count and before the recount as a result
of which 1,780 valid votes in favour of the pelilioner in Gonda East segment of
the parliamentary constltuency and 130 valid votes in Gonda West gegment of
the parliamentary constituency had been wrongly re)ected at the recount.
Simularly, 150 ballot papers in Gonda east and 50 ballot papers in Gonda West
segments of the parliamentary constiluency were wrongly counted as valid votes
1n tavour of the appellant at the recount which had been righily rejected at
the tune of the lust count. It was also contended thal the declaration of the
result was 1llegal as it was against the clear orders ot the election Commission
not to declare the resull, I have already deall with the last point and I have
held that there was no such order. The only other ground which remaimns is
covered by section 100(1)(d)(iii) of the Representation of the people Aci, 1951,
namely, “1f the Tribunal is of opiruon.,............ that the result of election in
so far as il coneerns a returned candidate has been materially affected..........
by the improper reception, relusal or rejection of any vote or the ieception of any
vole which is void.”

In order to come to a finding that a particular vole has been improperly
recelved by the returning officer or has been improperly retused by him, the
tribunal ought to be able to say in relation io a particular vole that this vote
ought nol to have been admitted by the returning oflicer or ought 10 have beon
Aadmitted as a valid vote by the returning officer, The question therefore arises
what 13 the scope of the enqury before the tribunal in order to cume to that
conclusion, The contention on behalf ol the learned Advocaie General is that
the scope of enquiry before tne tribunal was to find ou! whether the action of
the returming officer was correct or nol. The tribunal had, thercfore, 10 place
itsell in the position of the returning officer and therefore the scope of enquiry
before the tribunal was the same which could be before the returning officer.
Theretore since the returning oflicer could decide as to validity or invalidity of
& vote merely upon having a look at the voting paper and observing the way in
which 1t had been marked, the tribunal also could not go further and could not
«enter into an claborale cnyuiry with the ald enlarged photographs and possibly
the use of chemicals for testing the inks and comparison of thousands of ballot
papers put side by side It such an enguiry is permitted by ihe tribunal, thera
is no reason why, In order to come to the conclusion whether a particular voting
paper Is valid or not, the returning ollicer should alse not be forced to make an
elaborate enquiry of the same nature and if il is permitted the declaration of
the results of eleclions would become praclically imapossible. The contention of
the learned counsel therefore, is that the tribunal 121 the present case had gone
much beyond its powers to enter into an elaborate enquiry in order to And out
whether particular marks on the ballot papers were made by the voters at the
time of voting or they had been subsequently put on the ballot papers. Such an
enquiry, according {o him, was beyond the jurisdiction of the tribunal. On the
other hand, on behalf of the petitioner it has been argued that the enquiry before
the tribunal was in the nature of the original suit and all kinds of evidence could
be entertained by the tribunal to determine the truth in a particular case and to
find out whether in fact a particular ballot paper was liable to be rejected and
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if 1t was wrongly admitted by the returning officer, or it was a valid vote and
Qught to have peen admutted and not rejected by the returning officer. Learned
counsel for both the sides have relied for their respective proposition on Velu-
.swami Thevar Vs Ra)a Nainar and others, 17 Klection Law Reports P-181
(8.C.). That was a case where the question involved was about ihe impropaer
rejection of a nominalion paper and the objection before their Lordships ot the
Supreme Court wasg thal the tribunal could not entertain a ground for rejecting
the nomination paper which ground had not been raised before the returmng
officer. 1t was held by their Lordships of the Supreme Court that if the groums
was such which could have been raised betore the returning oflicer. It waus
held by thewr Lordships of the Supreme Court that 1t the ground was such
which could have been raised before the returning officer, 1t could also be raised
before the tribunal, Ome party relied upon that part where their Lordships
have heid that the tribunal could also entertain the pleas wnich the returnmng
-officer could entertain and contends that the tribunal can only consider evidenge
wnich the returning officer could entertain while the other party relied upon
ithe observation that the iribunal had to decide regarding Lhe validity of the
nomination paper and not about the correctness of the decision by the returning
otficer and contends that in the present case what the {ribunal had to decide was
whether a particular nomination pauper was vahd or valid and not whether
the decision of the returming officer was valid or not on the basis of the evidenes
betore 1t, In the first place, I think that this pont 18 not very material after
the findings of tact given by me above bul 1l a decision 18 necessary, 1 personally
think that there the guestion is one ot evidence and considering the praclicabilitw
-of the matter, I am of oplnlon that the enguiry of the nature gone through im
Lhis case cannot be permitted and is not contemplated by law. Here what 1a
sought to be tound 1s as to what was the state of marking on the pallot paper
exactly at the iime when the voter left ihat ballot pauper and after delermining
that staie 1o treat that to be the only valid mark on the bullot paper and to 1gnore
.all other marks that may exist on the ballot paper. It such an enquiry weia
permitted, the result would be that the best evidence on the point, namely, ihe
voter himselt will have Lo be produced as io how he marked the ballot paper
and lett 1t in the ballot box. Al other evidence on thig pomnt would pe merely
circumstantial and not conclusive, Such an enquiry would completely violate
the principle of secrecy of voting and I am unable to accept {nat the legislature
ever 1mmtenaed to permit such an enqury and then to count each vote on the basis
oi the finding of the state of ihe ballol paper when the voler lett it. The intem-
tion of the legislaiure is made apparent by the provisions of seclion 58 of the
Representation of the Peopla Act, 1951 Thﬁs section provides for a {fresh poll
1n the case of tampering of ballol boxes. The relevant part of the section 18 as
follows, “If at any election................ any ballot box used at a polling
station ... ... e is damaged or tampered with 10 such an extent, that the
result of the poll at that polling stalion or place cannot be ascertamed..........
the returning offlcer shall forthwith report the matter to the Election Commission
........ Thereupon the Election Commission shall after taking all matcrial cir-
cumsiances into account, either declare the poll at that polling station or plaee
1o be void ete. This section, lo my mirdd, makes it clear that in case tamperlng
ol ballot boxes—which musi nclude liumpered with ballot papers tor. otherwiye
a mere lampering of ballot boxes would be of no sequence so Lar as the eleclion
18 concerned—s discovered, 1f 1t 18 very minor, 1t has to be i1gnored and 1t it is
to such an extent that ihe result of the poll at the polling station cannot be
ascortained, then the whole election of that polling station haa to be declared
vold. There 18 no provision in the Act saying that the tampered votes are to be
scrulinised 1n order to find out which pari 1s tampered and which part is net
tampered and then to couni that vole on the basis of ihe finding of the nomn-
tampered part. Rule 55(4) of the Conduct of Election Rules, 1961, also is 10 the
same etlect which is as tollows, “If the returning officer is satisfied that any bal-
lot box has in fact been tumpered wilh, he shall not count the ballol papers
contained i that box and shall follow the procedure laid down in section 58 im
respect of that poliing station” Il is thercfore clear that the inilention of the
leglslature was not to count the ballot papers which were suspected of having
peen iampered with and this could exclude an atiempt to find out what is 1he
tampered part and what ig not the tampered part and to count the vote on the
basis of the non-tampered part. After providing in rule 55 mentioned above,
ior non-counting of suspected baliot §>apers, rule 56 thereot gives instructioms
to the returning officer as to what ballot papers are to be rejected under heads
(a) to (h) of sub-rule (2). This rule relates obviously to unsuspected votes.
Then follows the flrst proviso which is not relevani and the second proviso is
as tollows, “provided further that a ballot pa?er_ shall not be rejected merely om
the ground that the mark indicating the vote is indistinct or made more tham
once 1f the intention that the vote shall be for a particular candidate clearly
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ap]pears from the way the paper {s marked- “To my mind, this proviso refers.
enly to those voting papers which are not suspected of having been tampered’
with and merely deals with those cases where marks made by the voter himself

are not clearly in the cage of one of the candidates, but “if the way in which

the ballot paper is marked” shows his intention clearly then the mere fact of

the mark belnpg indistinet or having been made more than once will not render

the ballot paper invalid. It is not Eossible to read in this proviso the power in

the returning officer tn ascertaln which mark has been made by the voter and’
vhich of them has been a result of the ballot paper having been tampered with

by outsiders. To my mind, therefore, the whole enquiry before the tribunal. In

an atterapt to discqver which part of the ballot paper contains a mark made by

#he voter himself and which is not, and to count the vote on the hasls of the

decision asz to which {s the original mark, is completely against law. All that
the tribunal had to find out was whether tampering of the ballot papers was to

such an extent that the result could not be ascertained and in that case the whole

result sBould have been set aside and a repoll ordered. But after the findings given

by me above, even this procedure was not called for. In any case, the inding of the

wibunal that because some of the ballot papers were according to it proved fo have
Been tampered with, therefore, all the ballot papers which had been counted at the

first count for the petitioner must be deemed to have been validlv counted. is an

unsupported finding. Apart from the ballot papers which are being challenged

a3 tampered with, a number of bal'nrt npapers were brought to our notice which
wore no mark in any case of any candidate but had not been rejected at the-
first count and so must have been counted as valid votes for some candidate which
eannot be ascertained now. But those mistaked were discovered at the recount

and were rejected either on 1he ground of havine no voting mark or on the

ground of having a mark in blank space. Some of these exhibitz are as follows:

“R—12, R—13 2. R—13/3, R—13/4, R—13/5. R—13/6, R—18/1 t» R—14/3, R——19,

R—28/_5, R—32/2. R—38. R—38/7. R—45/2 and R-—59". TFwen if these partleular

voteg in respect of which direect evidence has heen given by PWs, 4, 7 and 12 to

14 are excluded as tampered bhallot papers, the result declared at the recount

will not be altered.

In the petition a praver was made that after setting aside the slection of the
succeasful candidate the netitionar he declared o hove hiecen dulv elected. The
wribunal has passed that order. The successful candidate eave a notice and fAled &
petition under section 07 of the Renvesentation of the Peonle Act, 1951 and has
given evidence to show that the metitlomer himself was quilty of corrupt practice
and If he had heen elected as a candidate and his electlon had been challensed on
fhe ground of corrupt practice. now raised his election would have been set aslde.
In view of the finding In the election petition tself. T dn not consider it necessary
to examine this aspect of the case as the election of the successful candidate s
{tsalf heing uphe’d as valld and therefore, no question of going into the recrimina-
tory petition arises.

The resnlt therefore 1s that the order of the tribunal setting aside the election
of the apvellant {9 set aside and the appeal 18 allowed with costs. The election of
the appellant is held to he valid.

Along with this appeal, as stated above, a numher of appeals and writ petitionsg
kave been flled by the officers adainst whom remarks have been mnade by the
tribunal in the course of Its judament. Since the judgment of the tribunal iisell
has been set aside by me I do nol ind it necessary to again consider the same facts
separately and give a declslon regarding the conduct of these officers. Suffice it
to say that the conduct of none of these oflicers to my mind, has heen proved to
be elther mala fide or In any way, derogatory to what their conduct ought to have
hean. Some of these officers filed appeals also and a question had arlsen whether
the appeals lle at the Instance of these offlcers agalnst the remarks made in the
judgment of the tribunal. An elaborate argument was heard but I need not con-
sider s the details. In my opinion since no corrupt practice was alleged in the
alectlon petition, the question of naming any person as gullty of eorrupt practice
does not arise and, therefore, it is not possible to hold that these officers were the
persons named as having heen guilly of corrupt practice and they had, therefore,
a right of appcal But in the writ petitions, they could certainly raise the guestion
$hat the remarks had been made against them without giving them an opportunit};
of meeting the allegation agalnat them. On the other hand, it was contended tl?la
the remarks made apainst the officers were a necessary part of the fabric of ! ﬁe
judgment and. therefore could not be expunged from 1t. Since, however, e
whole judgment of the fribunal has heen set aside, T do not consider it r(\iec-gsst&y
to declde these matters either. The writ petitions and the appeals flle zru e
officers mentioned in the beglAning of this judgment are dismissed as Infructuour
and unnecessary and parties will bear thelr own costs.
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One writ petition No. 496 of 1064 which has been filed on behalf of the
Government, deserves ipecial consideration. In thig case, there was ahsolutel?rtax\llg-
evidencg to the effect that the State Government was, in any way, interested in
supporting the candidature of any of the candidates nor was it necessary for the
tribunal to come to the conclusion on the question railseq in the petition whether
the State Government had encouraged the officers so to act as to make the appellant
ultimately successfu] in the election. The tribunal in paragraph 169 of it judgment
ObSEI‘VFd_aS follaws. “Shri C. M. Nigam was the District Magistrate, Gonda. During,
the election he was also the returning officer for 34-Gonda Parliamentary consti-
tuency....... ool At the time of the election there were departmental charges
pending against him....... .. He was Instrumental in bringing about the success of
respondent no. 1 by corrupt contrivance and the quid pro quo  wag his promotion
as Commissioner of Falzabad in November, 1962 after the election although he was
previously superseded.” This remark necessarily Ieads to the inference that the
State Gavernment was pleased with Shri C. M. Nigam on account of hiz having
acted in a corrupt manner for the success of respondent no. 1 and as a reward for
this corrupt act had raised him to tha position of a Commissioner which had heer.
deniled to him earlier on acedur! «* -lepartmental actlon, There i3 no evidence on
the record whatever that the Government had at any time either encouraged or
approved of any corrupt act hy Shrl C. M. Nigam. There is also nothing on the
record to indlcate that the promotion of Shri C. M. Nigam as Commissioner was
result of this improper action as held by the tribunal, Such a remark against the
Government of the State iz unsupported by anythine on the record and ls whally
irrelevant for purposes of the judgment in which it is incorpornted. The State
Government was not a party to the election petition and was not given an oppor-
tunity to explain how and why Shri C. M. Nieam was promoted aller the election
had been declared. In fact, In this writ petition on behalt of the State ail the
detalls have been given indleating that the decision to promote Shri C. M, Nigam as
Commissioner had been taken much before the counting of this electlon actually
started and the whole remarks quoted ahove contalned in naragraph 169 of the
Judgment is entirely uncalled for. 1 think that paragraph 169 of the judgment of
the tribunal must be expunged.

The writ petition on behalf of the State is consequently allowed with costs and
paragraph 169 of the judgment of the tribunal is quashed.

19-12-1966 Sd. B, D.
Hon. Takru, Ja,
I agree with orders proposed above and have nothing to add,
Sd, J. N, Takru,

19-12-19686.

Flrst Appeal No, 305 of 1964 cOnnected with Flrst Ap{neals Nosz. 316. 326, 328, 341
of 1964 and writ petitions Nos. 494, 405, 408, 5173, 5174, 5216 and 5288 of 1964.

Hon'ble J. N. Tagruy, J.

Hon'ble B. Dayal, J.
By the Court

In the rrsult First Appeal No. 305 of 1964 is allowed with costs and the order
of the Tribunal in setting aside the electton of the appellant is quashed: writ peti-
tirn No. 496 of 1984 is also allowed with costs and paragraph 169 of the judgment
of the Tribunal i quashed while first Appeals Nos. 318, 328, 328 and 1 of 1084
and wrlt petitlons Nos. 494, 495, 5173, 5174. 5215 and 5286 of 1964 anre dismissed

and the parties are directed to bear thelr own costs.
8d4. B. D,
8d. J. N, T,
19-12-1966
[No. 82/339/862.]
By Order,

K. 8. RAJAGOPALAN, Secy.
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