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ELECTION COMMISSION, INDIA
NOTIFICATION

New Delhi, the 14th February 1967

~ 8.0. 597.—In pursuance of sub-section (8) of Section 116A of the Representa-
tion of the Peop’e Act, 1951 as continued by seclion 63 of Representation of the
People (Amendment) Acl, 1966, the Election Cemmission hereby publishes the
decision of the High Court of Judicature at Allahabad given on the 19th Decem-
ber, 1866 on the appeals and writ pelitions from the order dated the 29th August,
1964 of the Election Tribunal, Allahabad.

First Appeal No. 305 of 1964. Comnected with First Appeals Nos. 316, 326, 328,
341,0f 1964 and Writ Petitions Nos. 494, 495, 496, 5173, 5174, 5215 and 52868 of 1964.

Hon'srr B. Davar, J.
Hon’sre J. N, Takru, J.

(Per Hon. B. Dayal, J.)

All these connected matters arise out of the election of 34 (Gtonda Parliamen-
tary Constituency held in 1062, in which the respondent Shri Ram Ratan Gupta
(Congress) was declared elected after a recount and Shri Narain Dandckar
(Swatantra) . was a candidate who obtained the next largest number of votes at
the recount although at the first count he was found to have obiained the largest
number of votes. The result aftcr the recount was declared on the 11lth of March,
19062. Elcction Petitien No. 339 of 1962 was filed by Shri Narain Dandekar on
the 23rd of April, 1062, Another E'ection Petition No. 340 of 1962 was also filed
by Shri Gomtl Prasad but since appeal No. 316 of 1984 arising out ihis petition
has not been pressed before us. we need not say anything further about it and
this appenl No. 316 of 1964 is dismissed and partics will bear their own costs.

(407)
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In the Electlon Petition Shri Narain Dandekar contended that there had
been systematic tampering of votes after the first count and before the recount
and as a result of this, a large number of votes which had been counted at the
first count in his favour, were found to be invalid on account of multiple marking.
Some votes which had been previously rejected as containing no mark, were
tampered with the subsequently found t> have marks for Shri Ram Ratan d‘rupta.
Consequently, these tampered marks made subsequently after the first count
should have been iﬁnored and if that was done, the result would have been that
Shri Narain Dandekar would have succeeded in obtamin§ the largest number of
votes. On the other hand, the contention on behalf of Shri Ram Ratan Gupta
was that there was no question of tampering, that there were large number of
mistakes in the first count and when these mistakes were checked at the recount,
tllle co&‘rect result was arrived at and Shri Ram Ratan Gupta was rightly declared
elected.

The Tribunal, after considering the case of both the parties in detail, came to
the eonclusion that the circumstances, with which I will deal in detail iater, led
to the inevitable conclusion that that there had been tampering of votes after
the first court and before the recount. According to the Tribunal, there was no
doubl thal at least some of the votes had been tampered with and conseguentl
In the circumstances of the case it was right to assume that all the votes whic
had been counted for Shri Narain Dandekar al the {irst count must be treated to
have been validly cast in favour of Shri Dandekar and the additional marks
observed on those votes at the time of the recount must be ignored, as also those
voles which had been rcjected at the first count for having no mark but were
subsequent’y found to have marks in favour of Shri Ram Ratan Gupta must
also be treated as invalid votes, While congidering the circumstances the leain-
ed Tribunal made remarks against the officers, who were in charge either of
counting or of safe preservation of ballot papers and recommended to the Elec-
tion Commission for action to be iaken arainst them under section 137 of the
Representation of the People Act, 1951. On these findings, the Tribunal allowed
the election petition of Shri Narlan Dandekar, set aslde the eleclion of Shri Ram
Ratan Gupta and declared Shri Dandekar te be duly e’ected. Against that
decision, all these cases have arisen in this Court.

Appeal No. 305 of 1864 is the main appeal filed by Shri Ram Ratan Gupta
agalnst the order setting aside his election and declaring Shri Dandekar to be
duly elecied. I have already stated that appeal No. 316 of 1964 filed by Shri
Gomti Pd. also against that election has not been pressed and has been dismissed
sccordingly, Shri C. M. Nigam who was the returning officer hasg flled appeal
No. 326 of 1964 and also writ petition No, 4056 of 1964 against the remarks made
in the judgment of the Tribunal against him. Shr[ A, S. Misra. Asslstant re-
turning OfMcer has also filed avppeal No. 328 of 1964 and writ petition No. 494 of
1964 apainst the rcmarks made against him. Shri Krishna Madho Saran. the
Treasury Officer has filed appeal No. 341 of 1964 and writ petition No. 5174 of
1964 Shri Kalicharan Jauhari, Nazir Sadar of the Collectorale al Gonda has
filed only writ petition No. 5215 of 1984. Shri Magbool Husain, Election Inspec-
tor has filed writ petition No. 5286 of 1964 as also Shri R, B. Jauhari, District
E'ection Officer has filed writ petition No. 5178 of 1064 all against the remarks
made against them. Apart from these officers against whom remarks have been
made in the judgment of the Tribunal. the State of Uttar Pradesh has also flled
writ petition No. 496 of 1964 az the Tribunal also made remarks which have
given a cause to the State to have a grievance against the judement. T first pro-
posc to deal with the main appeal filed by Shri Ram Ratan Gupt as a1l the ~ele-
vant facts will have to be dealt with in that appeal. After disposing of that
appeal. it wi'l be convenient to deal with other appeals and writ petition filed by
the officers and the State.

The Gonda Constifuency consistg of five assembly segments;

(i) Gonda Fast, (ii) Gonda West, (lii) Gonda North, (iv) Mahadeva and (v)
Mankaour. The first counting of this Constituency took olace on the 27th and
28th of February, 1962. At the time of this counting Shri Ram Ratan Gupta was
noted as having obtained 80,902 votes while Shri Dandekar was noted as having
nbtained 82,478 votes. It is not necessary to mentlon the votes obtained by
Shri M. H. Rajgir and Shri M. K. Sinha, who were the other two contesting
candidates and who obtained much smaller number of votes, At this first count,
the counting of Gonda East was done in a room called ‘the combined office’ in
the Collectorate at Gonda while that of Gonda North was done in a Shamiana
on the lawn of the Collectorate at Gonda. The counting thus of both these places
went on simultaneously on the 27th February, 1962. On the next day, the 28th
of February, 1982, the counting of Fonda West was taken up in the combined
office, that of Mankapur in the Shamiana while that of Mahadeva was done in
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another room called ‘the meeting hall’. In these cases, we are mainly concerned
with the counting that was done in the combined office because the largest num-
ber of votes that had been rejected on the recount happened to be in Gonda
East which were counted on the 27th of February, 1662 and the rest in Gonda
West which were also counted in this room on the 28th of February, 1962.

~ On behalf of Shri Ram Ratan Gupta, it has been contended that the condi-
tions under which the counting iook place in the room, called the combined office
on the 27th of February, 1062 were such that a large number of mistakes, which
had been discovered on recount cannot be said to be cxtraordinary. As the con-
dition improved on the 28th of February 1962 when Gonda West was counled the
mistakes wesc much less, But still the mistakes did take place on the 28th of
February, 1962 also ag all the dlfficuliles had not been removed.

In this connection, a few flgures are worth noting before starting consider-
ing the cases of the respective parties. At the first count, the total number of
votes rejected was 7,076. Out of this, as many as 3.600 votes were rejected on
account of having multiple marking. At the recount, 1.928 votes were rejected
on account of multiple marking which had, on the first count, been counted for
Shri Dandekar, out of this number of 1,9-1}.8 as many as 1,791 votes had been
wrongly counted in Gonda East alone, as appears from the chart (Ext. P-31) ob
the record. The lead of Shri Dandekar in the first count which wasg by 1,576
votes was completely overcome by this reduction in Gonda East, apart from
other votes which Shri Dandekar Jost in other segmoents and a few votes which
Shri Ram Ratan Gupta gained at the time of recount,

To explain thiy difference which happened at the two counts, the theory put
forward by Shri Dandekar is that from the very beginning as soon as il appeared
at the lime of the flrsl count that the lead of ghri Ram Ratan Gupta was dwind-
ling away when the last segment of Mankapur was bein% counted where Shri
Dandekar polled heavily, all the officers connected with lthe counting of votes
as also with the safe custody of the ballot papers must have secretly combined
1o see that the ballot papers were so tampered with before the recount that Shri
Ram Ratan Gupta the Congress Candidate got the largesli number of votes.
Although there is no direct evidence of tampering with the ballot papers, a large
number of circumstances have been pointed out from stage to stage whic
according to Shri Dandekar, unmistakingly proved that al the officers _concerneci
were not acting honestly and were acting deliberately with that aim. Upon
thoese circumstances, an inference is drawn that the ballot papers must have been
tampered with olherwise this result would not have happened,

On the other hand, on behalf of Shri Ram Ratan Gupta, evidence had been
led 10 show that on account of the pressure of Raja of ankapur on the voters
and the sympathy of the voters with the Congress candidate, a large number of
them decided to vote for more than one candidate and even though the Congress
workers attempted to dissuade the voters from taking that atfitude for they
would spoil their vote, they did not seem to change their mind and that is why
such number of voles were found to be spoi'ed on account of multiple marking,
Fven at the first count more than six thousand votes were rejected on that ground
and it was also contended that the condition of the room (cambined office) where
the counting of the Gonda East took place on the 27th of February, 1962 was
such that mistakes were bound to occur, According to Shri Ram Ratan Gupta,
lighting arrangement was wholly insufficient, the room was badly congested and
the parties agents did not get sufficient op%ortumty to see whether the ballot
papers were being properly distributed to the candidates, so that there was no
real check on what the counting clerks were doing. Coupled with this fact. some
of the counting clerks and the Superivisors were also in sympathy with the
Swatantra Party candidate as he was being supported by the Raja of Mankapur
who had a great influence over the petty officials in the locality and who were
acting as counting clerks and Supervigors. It 1s gaid that on account of these
factors. a large number of invalld votes were counted for 8hri Dandekar, It is
pointed out that this was known to Shri Dandekar and his agents and that 13 why
he had been strenuously opposing a recount from the very beglnning and when it
was finally decided that there would be a recount, he started elamouring that there
was likely to be tampering for that was the only basis upon which he would
escane the consequence of the discovery that a large number of votes had been
counted for him which were bound to be rciected. I have now to consider these
respective claimg and I propose to start from the very beginning. event by event
which according to one or the other party affects the result of the recount,

The first point for consideration is the condition of the combined offlce where
the relevantpcountinr-: was done on the 27th and 28th of Fcbruary. 1962, at the
time of the first count. This office was inspected by the Tribunal and the in-
spection-note is on the record. From this note, it appears that the room was
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20" 35" the length being north and south. It was ¢

towards the east. Towards the east there were threéo?cflorgnagclll lfégg;de)fc%?sg
doors‘there was a verandah. There was open space beyond the verandah. The
only source of nalural light into the room was from the east. From the evidence
it is also admitted that in this room at the time of the counting at the southern end
there was the fable of the Assistant Returning Officer. In front of his table
extending towards the north, there were two rows of seven tables each and two
tables were Flaced on either side of a door leading to the room on the west,
'I:here were four benches meant for seating the counting agents of the candidate.
Two of them were placed towards the eastern wall between the three doors, One
was against the western-wall of the room and another against the northern wall,
both adjoining the north-west corner of the room. In this room there were four
light-points, It is also admitted that the verandah towards the east was also
closed by placing Qunat towards the eastern arches which were the main source
of light. There is a controversy between the parties thai on account of the clos-
ing ot the verandah will the Qanats, the room had become very dark even dur-
ing day and on the first counting day i.e., on the 27th of February, 1862, the
lighting arrangement was insufflcient. But according to the other side, there
was no dearth of light during day and the patural light was sufficient 1o do the
work of counting. ven at night, there was sufficient llght. Both the parties
have led evidence on this peoint. On behalf of the respondent-petitioner, four
witnesses were produced to prove that there was sufficient light, PW. 4 (Dasrath
Pd. Shukla) Is the first witness, who has deposed about thiz matter apart from
the election agent of the respondent. The appellant also admits that Dasrath Pd.
Shukla was one of the counting Supervisors on those dates. He has stated that
either during day of during night he did not feel deflciency of light. He, how-
ever, admitled that two or three patromax lights were placed in the varandah
which was to the east of the room at the time of the counting. The next witness
is P.W. 5 (Sri Bahadur Singh). He stated in examination-in-chief that he did
not find light to be insufficient, His prcsence, however, as a counting clerk has
been challenped by the other side. The duty list which determined the names
of persons who were to act at the time of the counting does not contain the name
Sri Bahadur Singh but contains the name of Sheo Bahadur. It is contended that
this witness was named mere'y ‘Bahadur Singh’ and ‘Sri’ had been added before
this name in order to make his name similar to Sheo Bahadur who was in the
duty list, The appellant has produced thiz Sheo Bahadur (R.W. 3). He has
stated that he was the person who was appointed as Supervisor at the time of
the counting. He has also slated that he knew Sri Bahadur Sinrh but he was not
in the counting hall doing any work. From the evidence of P.W. 5 (Shri Baha-
dur Singh) it is pointed out that his statement intrinsically indicates that he was
not in the counting hall otherwise he would not have made such a statement. In
the first place, in paragraph 7 of his statemcnt, he states that he did not know
the name of the other clerk who was counting on his own table. He admitted
that Sheo Behadur Srivastava had signed the ballot papers as Supervisor on that
table. In paragraph 17 he states. ‘The voting papers of the Assembly as well a3
of the Parliamentary Constituencics were separated. Both of us, that is, myself
and the other clerk used to deal with the Assembly votes and thereafter that
ballot papers of the Parllamentary Constituency.” This is obviously a wrong
statement. According to the instructions as well as according to the other evi.
dence, after the ballot papers had been taken out of the ballot-box, one clerk
used to deal with the Parliamcntary votes and the othe- clerk was to deal with
the Assembly votes, His statement clearly indicates that he did not know the
procedure that was being followed in the counting hall. He has also stated in
his cross-examination (paragraph 11) ihat lichts were on since the beginning of
the counting. In paragraph 12 he further stated that in the evening palromax
Ughts were placed In the verandah which is also contrary to P.W. 6 and PW. 1.
I am, thercfore, not prepared to p'ace any reliance upon this witness. The next
witness is P.W. 6 (Ram Niwas). He says that he was the counting clerk in the
Gonda Parliamentary Constitueney and did that work on the 27th and 28th of
February. 1962. In hils examination-in-chicf he stated that he did net find the
light InsuMcient. Hig presence in the counting hall was alsn challenged by the
other side. He has stated in cross-cxamination (Pa—agraph 12) t_hat.he was the
Basta Bardar in the record rcom. But jn the duty list one Ramniwaj Singh was
mentioned as the person to take part jn the counting. This Ramniwej Singh Is
described as the record-keeper. A Basta Bardar or the record-lifter could not
have hoen described in the dutv list as a record-keeper. R.W. 2 (Shri Muijtiba
Husain) who was the clerk in the Judielal Magistrate’s court at Gonda and was
alsg a Supervisor at the time of counting, has clearly stated that he kncw Ram
Niwas who was the record-lifter in the Collecterate but he was not present in
the counting-hall. This witness Shri Mujtiba Husain was the Supervisor at table
No. 16 and P.W. Ram Niwas also claimed to have been a counting clerk at table
No. 16. I am inclined to prefer the statement of R.W. 2 (Sri Mujtiba Husaln)
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and find that Ram Niwas did not act as counting clerk at table No. 16. H

alse made several wrong statements in his cross-examination indicating thgthﬁg
was not in the counting-hall. In paragraph 13, he stated, “It is wrong to say
that tables Nos, 15 and 186 were on either side of the door”. This statement is
deflnitely wrong. All other evidence in the casc indicates that tables Nos. 15
apd 18 were on either gide of the door leading to the western‘room. He then
states in the same paragraph (13) that there were no chairs in this space between
the two rows of tables, But it is an admitted fact that the chairs of the Super-
visors were placed towards this common passage left between lhe two rows of
table. He then stated that the benches for the countin agents were placed by
the walls on all the four sldes of the room. This statement is again wrong,
Admittqdly, no bhench was placed towards this southern wall of the room on
which side the table of the Assistant Returning Officer expected. In paragraph 24
he has disclosed that he 18 a Bisain Thakur and Raja Sahib of Mankapur is also
a Bisain Thakur and Shri Debi Datt Singh an employee of Raja Sahib of Manka-
pur was his cousin. It may he that he had been produced on account of that
connection with Raja Sahib of Mankapur, who was in real conlrol of the affairs
of the Swatantra Party at Gonda. The last witness produccd by the petilioner
was P.W. 7 (Hanuman Pd.) In his exammation-in-chief he stated that he work-
cd as a counting clerk on the 27th and 28th February 1962 in the combined office
and was placed at table No. 14. He has stated that he did not find the light in-
sufflcient and the work was not hampered due to wuant of light. His presence 1n
ihe counting hall was also challenged but I do not sec sufficient reason to hold
that his presence in the eounting hall must be doubted. In paragraph 12 of his
crogg-examination, he stated that the patromax lamps were Tighted and placed
in the verandah after the tent wall was put up and the electric lights were on
‘when the counting slarted in the room. When he was asked further as to why
the artificial lights were on in day tlme when the natural light, according to him,
was sufficient, he could not explain and mercly said that he could not say why
lights were on durlng day time, He also admits that when nlght came no bulbs
were changed nor more powerful bulbs were placed in the room.

On the other hand, on behalf of the appellant, R.W.1 (Ramanath Misra) election
agent of Shrl Ram Ratan Gupta, (R.W.2) (Shrl Mujtiba Husain) countlng Super-
visor, R.W., 4 (Shri Achutanand Tripathl) counting clerk at the time of this count-
ing, Rw.e (Shri Parmanand Agnihotrl) who was counting agent on behalf of
Shri Ram Ratan Gupta and H.W.14 (Shri Bhagwatl Pd.) clerk of Shri Gomtl Pd.
Vakil, Gonda who was acling as the counting agent on behalf of Shri Gomti Pd.
have all stated that on account of the placing of the Qanat towards the east of the
verandah, the light in the room had become very insufficient. Many people com-
plained about the light and the Assistant Returning Offcer informed them that
efforts were being made to improve the light. In view of the fact that the peti-
tioner’s own witnesses have admitted that lights were on during day time and that
the patromax lights were placed in the verandah even during day time which
leaves no room for doubt that at least the natural light during day time was
insufficient to carry on the work, To this extent at least, the witnesses produced
by the petitioner were wrong in sayinf; that the day light was sufficlent to carry
on the work. Apart from this oral evidence, there 15 also a document which had
been summoned from the Nazir, Collectorate at Gonda. This is a slip dated the
27th of February, 1962. It starts with a note by one Shri B. S. Bark addressed to
the Sardar Nazir and states: “I have becn directed by Shri A. S. Misra to ask you
to arrange for (i) six patromax (ii) four bulbs of 100 Wits and 150 Wts, each.”
Then follows a note by Shri Kalicharan Jauharl, Nazir Sadar. This nole is
addressed to the Inspeclor Elections and it says, “Kindly direct Shri Mohd. Jamil
to fix four bulbs of 150 Wts. in the counting hall and two bulbs of 150 Wis. In the
verandah at once as desired by Shri A. S. Misra, Returning Officer, Gonda—East
Constituency. e iz fixing bulbs in the lawn.” Next after that is a note biy Shri
Magbool Husain, Election Insgector, He says “Out of the twenty-flve bulbs already
plven to you four bulhs may be fixed.” Then the last note is by Shri K. M. Saran.
Officer-in-charge, Nazarat. He addressed it to the Elcction Officer and stated. “T
regret, Nazir Sadar has got no 150 Wis. bulb with him. All the tweniy-five bulbs
supplied by the Election Officer, have already been fitted at differeni polnts and
they cannot be taken out. Please spare six bulbs of 150 Wts, each at once”,
According to the petilioner, this document is a forgery and had been procured
subgequently In order to boost up the case of deflciency of light. Out of these
Officers who had signed the slip Shri B. S. Bark and Shrl Maqghool Hasan have not
come in evidence, But Shri Kalicharan Jauharl and Shri K. M. Saran Officer-In-
charge Nazarat have been produced. This document has heen criticised on several
grounds. In the first place. it is contended that there was no written complaint
made to the Assistant Returning Officer about the deficiency of 1ight and, therefore,
there was no occasion for him to ask for better light. I am unable to see any force
in this contention. If even an oral complaint is made to the Assistant Returning
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Officer who himself saw the condition of light. He would naturally direct Shri B. S.
Bark who was one of the Officers working in the room to ask the Nazir for the
necessary arrangement of light. A written complaint was not necessary. I, there-
fore, see nothing improbable in Shri B, S, Bark writing to the Nazir, Sadar for the
arrangement of six patromax lamps and four high-poser bulbs. Naturally the gas
lamps could not be placed inside the crowded room which would have produced,.
bad smell and made the working more difficult. Therefore, high-power bulbs were
essential inside the room, The next criticism is that although shi B, S. Bark
wanted four bulbs ef elther 100 or 150 Wts. and patroxax lamps yet the Nauzir,
Sadar while writing to the Inspector asked for fixing four bulbs o? 150 Wtis. In the
room and two bulbs of 150 Wts. in the verandah and it is contended that the Nazir
Sader, could not possibly Imagine that light was needed in the verandah when
there was no mention of it in the note of Shri B. §, Bark, I am unable to see any
force in this argument either, Since electric bulbs were llkely to be arranged
quickly the Nazir asked for 6 bulbs, The arrangement of patromex lamps wag
bound to take time. Hae, therefore, directed the Election Inspectlor to immediately
place four, high power bulbs Inside the room and two bulbs in the verandah.
Moreover, the peon who had taken the slip to him must have given this necessary
Information that light was neededq inside the room as well in the verandah
The Election Inspector thereupon asked the Sadar Nazir, to supply the necessary
bulbs out of the twenty-five bulbs, which had been supplled by the Electlon depart-
ment to the Sadar Nazir and the last note naturally explained the whole positions
by saying that all the twenty-five bulbs that had been supplied were not of such
high power and had otherwise been used already at essential points. They could
not, therefore, be of any use for the purpose required. This note was made by
Shri K. M. Saran, who was the Offlcer-in-charge of the Nazarat and the Offlcer
naturally addressed that final note to the Election Officer who wag incharge for
arrangements of elections so that final Information may reach him and he may
make the ullimate arrangement. Thus in the document itself I =sce nothinF m-
probable to indlcate that this document was a forged one. Moreover, if it had
been forged for the purpose of this case, there wus no reason to involve so many
persons in this note and it was also not diffieult To support the other part of the
case put forward on behalf of Shri Ram Ratan Gupia that ultimately arrangement
was made for high power bulbs on the 28th of February, 1962, though it could
not be made on the 27th of February, 1962, The note stops short after showing
inability on the Nazarat to supply the necessary bulbs, In ihis connection the
statements of these two witnesses Kalicharan Jauharl and Shri K. M, Saran have
alzo been criticised. Shri Kalicharan Jaubarl has been produced as R.W. 18. He
was the Ngzir Sadar in the Collectorate at Gonda. He stated in examination-in-
chiet that m peon brought a slip (Ext. W.R. 78), for light, He_then wrote a note
addressed to the Election Inspector and he proved tliat note and in his own signa-
ture, He then received a recply of Shri Magbool Husain the Eleclion Inspector.
After receiving this note, he took it to the Officer-in-charge and iherefore Shri
K. M. Saran wrote out that last note. He also states that before taking {hc paper
to Shri K. M. Saran, he had written out a note which he later struck out. In that
note he had stated “Bulbs of only 75 Wts. were supplied and that I have no bulbs
of 100 Wts. “But he admits that he cut out that note because it was factually wrong.
The last note written by Shri K. M. Saran was In red ink. He proved that rote
by Shri K. M. Saran and he states that this note was sent by a pecn 1o the Elec-
tion Officer through Shri R. B. Jauharil through a peon who after some ilme returmn-
ed it and informed him that the Electlon Officer was not available to hin in the
Collectorate compound. But the peon had met the Flection Inspector who had
told him that arrangement was being made for light, The witnesa then says that
he received back the note and it remained with him. This statement of the Nazir
has been criticised firstly on the point as to why he kept such a useless note all
the time with him till it was summoned by the Tribunal. Neo explanation was
asked from the witness and, therefore, the criticilsm has no justification. It may
be {hat after receiving the note, he put it in his desk and it remained lying there
il 1t was demanded or it may be that he flled up every paper which he recelved
in connection with the election. In cross-examination he has explained thal he
had been supplied 25 bulbs of 75 wis. for purposes of the use in connection with
the counting. He had used these bulbs before the demand came. It was the duty
of the electlon office to supply the necessary articles at the Nazarat which was
also helping in maklng arrangements and, therefore, when the need came to him
he asked the Ingpector of Elections to make the necessary arrangements. He stated
that he had kept no note how the twenty-five bulbs supplied to him were utilised.
He was asked when he had nothing to do with the arrangement for electiong why
did he not ask Shri B. S. Bark who had sent a note to him, to write to the Election
Inspector directly and he had merely stated that he could not give any good Tenson
why Instead of making a note to Shri B. 8. Bark, he himself addressed a note in
the Elaectlon Inspector, I see nothing disparaging in this meply. Shri B. S. Bark,
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must have been busy in counting and naturally the Nazir instead of disturbing him
thought it proper to send the note to the right-man. He was also asked that in
the note there was no mention of ‘2’ bulbs for the verandah and how did he make
that mention in his note. He merely stated that he did it on his own inliiaiive,
I see nothing wrong in his taking ti’;at initiative if ithe work could be faclilitated
that way. He was then asked as to why he placed that note before Shri K. M.
Saran and he stated that he was the Officer-in-charge of the Nazarat and he ‘hought
It fit to obtain final orders from him on this matter. He has denied the sugges-
tion that this silp Ext. W.R. (76) was procured after counting. Shri K. M. Suran,
who was the Treasury Officer has been examined as RW, 24. In his examination-
In-chief he has stated that the Nazarat Office used to provide facilities to help the
District Election Officer in connection with the election and counting of votes that
took place in February, 1962. He was then shown Ext, R. 76. He has proved his
note in red Ink and he further stated that he had no knowledge as to whether any
compliance was made In this matter or not. Nothing important has been brought
put in his cross-examination on this point. In this connection It may furiher be
noted that the Nazir and the Treasury Officer had really not much to do with the
counting of votes. They were merely helping the Officers concerned in order to
facilitate thelr werk and it is most unnafural to expect that these 1itwo ofticers
would go to the length of forging this document for the sake of helping one of the
candidates in the result of counfing, It may also be noted that the I\Fazir having
made a note on the paper had to cut it out as it was factually wrong. If this whole
document had been forged for the purpose of this case, it could not be expected
that such a mutilated note would haveT%een prepared for this purpose. If a wrong
note had heen made, there was no difficulty In tearing off that slip and preparing
another one which epuld vontain nothing wrong. The existence of this erroneous
note which the Nazir had to cut out, to my mind indicates that it was a genulne
document which had been made for the purpose which it Indicated. This qocu-
ment was produced after being summoned gy the Tribunal and I am of the opinion
that this document also fully corroborates the evidence produced on lLehalf of
Shri Ram Fatan Gupta that there was deficlency of light on the 27th of Februury,
1962,

Another point in connectlon with the counting of votes on the 27th of February.
1962 is the placement of the agents of the candidales and their abhility 1o chack
the wrong assortment of ballot papers. On this point the contention on behalf
of Shri Ram Ratan Gupta is that the counting agents of the candidates were not
In a position at all to note the conditlon of voting papers and therefore ‘o raise
any effective objectlon with regard to particular paper ‘elther being placed in the
valid votes of one of the candidates or tn its being nlaced in ihe doubtful votes by
the clerks, Shri V. B. Bhadkamnkar election agent of Shri Dandekar has stated
In paragraph 155 of his statement that the counting agents were sitting on benches
and were looking at fables “sometime Sittini there and sometime standing up. In
my opinion, they could see by sitting whether the ballot papers were valld or
invalld,” P.W. 8 (Shri Jamuna Pd. Srivastava) who was an Advocate at Gonda
and wag the counting agent of Sh-i Dandckar has stated in his cross-examination:
“The counting agents were not allowed to move about freely in the hsll, There
were benches which were allotted for the counling agents to sit and fo which the
actual procedure of counting” P.W. 4 (Shri Dasrath Pd. Shukla) who was a
counting Supervisor has stated: “The counting agent of a candidate could not
supervise the counting at every table because every agent had tp keep a watch
over three tables”. P.W. 5 (Shri Bahadur Singh) stales that the counting agents
of the partieg used to sit on the bench and the agents used to manage iwo or three
tables each. P.W. 7 (Shri Hanuman Pd.) also states that the agents of the candi-
dates used to sit on the henches and they used sometime to come to the tables.
From the statements of these witnesses for the petitioner himself the position of
the agents I8 quite clear for each of them had to watch three tables. On each
table there were two clerks, one dealing with the Parliamentary votes and the
other dealing with the Assembly votes of the same sector. The duty of the agent,
therefore, bacame to watch the work of at least 3 clerks simultaneously, sitting
pn three, tables. The agents were supposed to keep sitting on thelr benches and
from there to watch all this process. In these circumstances it is quite clear that
the agents of the candidates could not have possibly seen how the ballot napers
in the hands of each of the clerks were marked and whether the clerk was putting
it for one candidate or the other. The supervision of the election agents over the
works of the clerks was, therefore. almost nil in that situation and the system of
counting, as prevailed, was that if the clerk concerr}ed considered a vote to he
valid and placed it for one candidate or the other, it was not necessary for the
Assistant Returning Officer t¢ look into those ballot papers. It was also natural
Lecause one man could not possibly check up each ballot paper which -were run-
ning into lacs, within any reasonable time. The responsibllity, of incorrect count-
ing or of mistakes rested entirely upon the clerk and the supervision. I am,
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therefore, satisfled that the c
on this point ig definitely m
there was sufficient light and
properly cannet be supported.

ase put forward on behalf of Shrl Ram Ratan Gupta
ore rellable and the conclusion of the Tribunal tﬁut
that agents were in a position to do their checking

At this stage It will be convenlent to deal with one more argument -
question whether P.W, 5. (Shrl Bahadur Singh) and P.W. ¢ (Rarg wagsillwzt;g
present in the counting hall on the 27th and 28th of February, 1962, I have held
above, that they did not. A document relied upon by the learned counse] for the
respondent in this connection was (which the Tribunal summoned from the Disirict
Magistrate and the Returning Officer), a chart prepared on the 27th of February,
1962, allotting different tables to different persons in order lo ascertain ~heiher
these witnesses had attended. The Tribunal was informed that no such chart wus
prepared, Howcever, sume witnesses have spoken about a chart which was either
with the Assistant Returning Oflicer or with the Election Inspector from which
different tables on which diflerent officers were allotted to work, were read out.
Although fhe evidence on this point is not very uniform and it is doubtful whether
It 1s sufficlent to prove the existence of any such chart but I do not consider it
necessary to examine this matter, in detail because I think that no importance
can be attached to this chart even if it was prepared. Admittedly, the duty list
which has been placed on the record, gives ihe names and particulars of the offi-
cers out of whom alone appointments could be made for actual work. I have
already examined that these two witnesses do not appear in that duty list. The
chart could have at the most mentloned the names only and that would not have
Improved matters. Even if at the time of appointing officers to partlcular tables
some sort of a chart had been made out, it may have been destroyed ar unneces-
sary and useless and may not have remained on the file. No importance, therefore,
can be attached to such a chart and the observation of the Tribunal that Sri Magqboo)
Husaln, the Election Inspecter deliberately suppressed the chart cannot be sup-
ported and seems to be an unnecessary remark,

The work of counting starfed at 10 am. on the 27th of February, 1962. About
an hour was taken by the Assistant Returning Officer in instructing the counting
clerke and Supervisors about the performance of their duty. At about 11 the actual
counting started and continued, till mid-night. There is difference beiween tihe
parties, as to whether the counting on the 27th of February, 1962, finished at
11 pan. or well after the mid-night in the early hours of the momming. Nothing
depends on the exact point of time when fhe counting came to an end on that night.
Next morning the counting started at about 8 am. The counting of Mankapur
segment started about afternoon and was last to be counted. In this Segment there
was a heavy polling in favour of Shri Dandekar, the Swatantra party candidate.
At sbout 9 p.m. the lead which Shri Ram Ratan Gupta had acquired in other seg-
ments began to dwindle out and the case of Shri Dandekar is that about that time
the Returning Officer as well as Shri Ram Ratan Gupta came to that place. At
first everybody expected that Shri Ram Ratan Gupta was succeeding, and. there-
fore, the Returning Offlcer “through the Distt. Election Officer directed everyhody
to expedite the counting and finish very early. But while they were still waiting,
it become apparent that ihe lead acquired by Shri Ram Ratan Gupta had been

ractically equalised by 9.30 or 10 p.m. The Returning Officer and the District
Election Officer “who had been walting to take steps towards the declaration of
the result of the parliamentary election that night left the place and so did res-
ondent No. 1.” 'Fhe inginuation abviouslv is that the Returning Officer Shri C, M.
gligam and the District Election Officer Shri Jauhari were in sympathy with res-
pondent No. 1 and when all of them saw that the lead of respondent No. 1 was
dwindling away and had practically disappeared, they all left the place in order
to think out some method how to overcome that difficulty. This Is the Arst fact
alleged on behalf of Shri Dandekar tfo indicate that the R‘eturning Officer and the
District Electlon Officer were In league with _respon_dent No. 1, and wanted to he%p
blm in every way in the matter. This fact is denied by the officers concerned in
their writ petitlons as well as by respondent No. 1 in hig written statement. OI}
this point, on behall of Shri Dandekar oral evidence has been produced. The ﬁrsf
witness 1s P.W. Shri Dandekar himsel!, He was not present on the 1st dateho_
counting and bis evidence ls therelore not relevant on this question P.W, 2 (8 r;
V. B. Bhandkamnkar) has staled that respondent Non, 1 came to the Shamiana &
bout 8 p.m. where Mankapur was being counted. Flfteen minutes later, the
Iaiectﬁrnlngp'oﬁ‘lver Shri C. M. Nigam with thetﬁ‘&sicsis%an;c) thgrnirr;g t%gkl‘%;tunsmgé
Jauhari came to the Shamlana. He toem Raye Uoe 8 g miana. But trom the
Officer and the Assistant Returning Officer hat(h le A 1& Shamlane, e oming
docurnentary evidence, it is quite clear that the whole ep e Ot i Pebenary

i to the Shamiana at about # p.m. on the o) ,
?gﬁgh?siﬁugpcggtk?c?&girt merely to give colour to the guspicion aroused much later,
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Ext. P. 23 i3 a letter dated the 2nd of March, 1962 written by Shri Dandekar him-
gelf to the Chief Flecfion Commissioner New Delhi, recount }gl the events at the
time of the first count. In this letter there is no mentlon of the Returning Officer
having come to the Shamiana at about 9 p.m. and having gone away In this sus-
picious manner when the tables started turning. On the contrary in paragraph 4
of the letter, he states, ‘‘about this time, the Returning Officer (Shrl C. M. Nigamn
LA.8.), who is the Deputy Commissioner and the District Magistrate of Gonda and
who was out in camp during the day returned to Gonda’. he phrase, at about
this time “in the above sentence refers to the statement of faris mentioned in the
previous paragraph. It is, therefore, important to guote the relevant szentences
from the above paragraph” the counting went in late Into the night and was finish-

ed after the mid-night.......... The counting of this assembly segment was the last
to he completed and I had secured such a large number of votes as not merely to
overtake the deficiency nf the other four assembly segments....... except! for the

result of the postal ballols which had stlil to be opened, I was thus flrst and he was
second and at this stage a number of objections to the counting of Mankapur As-
sembly segment were started by or on behalf of Shri Ram Ratan Gupta each of
which was specifically considered on merlts by the AR.Q. and rejected by him by
the orders passed in writing on the spot. Only two points of time which are refer-
red to In tgis paragraph are either the finishing of the counting at 12 in lhe uight
or the objections made on behalf of Shri Ram Ratan Gupta which were rejected by
the A.R.O. Both these cventa took place well after-9 p.m, This letter which was
first written at a fime Wwhen the events were fresh clearly negatives the theory of
Shri C. M. Nigam having visited the Shamiana at ¢ p.m. and waited there till he
found that the results were changing. The first application by Shri Ram Ratan
Gupta was given at 10.40 p.m. and was rejected by Shri A 8. Misra at 11-30 p.m.
Tt is, therefore, quite clear that according to thig letter Shrl C. M. Nigam, the
Returning Officer came from the tour much after 9 p.m. and the story of his having
come to the counting Shamiana at 9 p.an. seem to be an after thought snd no
reliance can be placed upon it.

According to the previous arrangement, the results wcrce to be declared at
10 p.m. on the 28th February, 1962. But ithe counting of Mankapur segment did
not finish till 10 p.m. The case of Shri Dandekar is that it was gver by 12 mid-
night and that the Returning Officer should have come and declared the result
at that time. 'But the case of the other slde is that the counting did not come
to an end by 12 in the night but it continued upto 12°45 a.m, whereafter other
finishing processes were to be taken up. This matter, has become important because
at 12.25 a.m- the Returning Officer passed an order that the results would be
declared at 11 a.m. on the 1st March, 1962 and not as previously arranged at
10 pm. on the 28th February, 1962. According to Shrl Dandekar this order was
wholly unjustified because the counting had already finished at 12-25 and this
indicated that the order was only meant to give time to Shrl Ram Ratan Gupta
go that he may he able to do something in the matter and the suggestion, in fact,
iz that at about 10 p.m. when Shrl Ram Ratan Gupta and the Returning Officer
went away from the Shamisna they had already decided upon postponement of
the results and doing such acts as would make it possible for the ballot papers
to be tampered with, so that the election result may ultimalely again turn in
favour of Shrl Ram Ratan Gupta. It i3, thercfore, Important to considcr whether
the counting of the Parliamentary constituency In respect of the scgments, came
to an end at 12 midnight. In the petition 1t was, alleged, “At midnight when
the counting i{n this segment wag over and the figurcs heing tabulated for the
last round of counting and when it was clear that the petitioner had won the
electlon by an over all majorlty of about 1,600 votes (excluding the small postal
bhallots) the election angent of respondent No. 1 presented an application to the
A.R.O. for postponing further operation until next morning and requesting that
votes in this Assembly segment be then recounted. This too was refused by the
A.R.O- in wriling.....Soon thereafter the Returning Officer (Shri Nigam) himself
sent a note to the AR O. from his bungalow stating (in facl contradiction of
his own earlier instructions given through the District Election Officer Mr.
Jauhari) that he would count the postal ballot papers next day and would
declare the result of the Parlinmentary electlon thereafter.”

The insinuation in the above paragraph clearly 1s that the last attempt was
made by Shri Ram Ratan Gupta to have postponement of the declaration of the
result by an applcallon to the A.R.Q. after the counting was over, which was
refused. Thereupon the Relurning Officer himself sent an order postponing the
declaration of the result obviously as a matter of prearrangement with Shri Ram
Ratan Gupta. TIn reply to this paragraph it was stated In the written statement
that sending of the note, by the Returning Officer from his bungalow was
admitted which reached after 12-30 a.m. when the counting was nearly finished.
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It was denled that the order was in contradiction of any earlier instructions by
him through the Distt. Election Officer. The order was necessary because accord-
ing to the Original arrangement, the result was to be declared at 10 p.m. on the
28th of February, 1962 but this was not possible as the counting had not finished.
The insinuation contalned in the paragraph 1s also denied. The oral evidence on
this point is as follows: P.W. 2 (Shrl V. B. Bhadkamankar) has stated (para-
graph 25) that the counting of all the segments including that of Mankapur had
come to an end by 12 mid-night on the 28th of February, 1862. Only postal ballots
had not been counted. He further stated that after the counting was over, they
were walting in the Shamilana for the Returning Officer to come and have the
result declared after counting the postal ballot papers. But instead, a note came
with tlme noted as 12-25° intimating that the counting of Mankapur segment wasg
in progress and was likely to continue for two or thrce hours more and the result
would be declared the next day at 11 a.m. when he received that note from the
District Maglstrate, he sigred it at 1 a.m. and made a note on the document
marked Ext. P. 42. He further states that immediately after making that endorse-
ment, he went to the District Election Officer where he wrote out an application
addressed to the Returning Officer and handed it over to Shri R, B. Jauvhari,
Assistant Returning Officer. This applicalion, according to him, was presented
on the 1st of March, 1962, and this application was marked as Ex. P. 43. The
Assistant Returning Offirer made an endorscment on this application which is
marked as Ext. P. 44, Thereafter, he went back to his election office and booked
a trunk caill to Delhi and had a talk with Shrl Dandekar. He told him every-
thing that had happened.

At 1his stage it may be useful to note the contents of the order passed by
the Returning{r Officer postponing the declaration of the result of the electlon.
He states In the order as follows:—

“As the counting of votes of the two constituencles Tulsipur and Mankapur
is continuing and is likely to continue for two or three hours more and it is
now 12.25 am. all the contesting candidates are hereby informed that the result
of 33 Balrampur and 34 Gonda Parliamentary constituency will be declared on
the 1st March at 11 am. in my office In the Callectorate’” It Iz to be noted that
in this order the reason for postponement of the result was that at 12.256 am.
the counting of both Tulsipur and Mankapur segments was continuing. It has
already been seen from the letter of Shri Dandekar himself that the Returning
Officer had returned from tour at about midnight, It is stated by Shri R. N. Misra
R W. 1 that having come back from tour the returning offlcer visited the counting
at about midnight. He must have enquired about the progress in counting and
he obviously learnt that the counting of Mankapur regarding 34 Goda Parlia-
mentary constituency as also of Tulslpur of 33 Balrampur Parllamentary consti-
tuency was still continulng and was lkely to take some more time. In this
situation, If he did mot consider it practicable to keep on waking for two or
three hours more that declaring the result of these Parliamentary constituencies
one after the other as the counting came to an end, he does not appecar to have
acted dishonestly. Any officer in his positlon may have bona fide considcred
that a situation had heen reached when the postponement of the declaration of
the result had become necessary. Sectlon 68 of the Representatlon of the People
Aet, 1951 undoubtedly provides that the Returning Officer shall forthwith declare
the result of the election when the counting of votes has heen completed. Rule
60 of the Conduct of Electlon Rules. 1961 ig as follows ‘The Returning Offlcer
shall, as far ag practicable proceed continuously with the counting and shall,
during any interval when the counting has to be suspended, get the ballot papers
packets and all other papers relating to the election sealeg with his own seal
and the seals of such candldates or clectlon agents as may desire to fix thelr
seals and take sufficient precaution for their safe custody during such intervals.”
As a rvesult of the order of the Returning Officer, two things happencd- The
counting of the postal ballot papers was continued except that of postal ballots,
which were to be counled by the Returnlng Officer himself when he came the
next morning for declaring the result, and the result was not declared then.
It is, thereforc, contended that thiz rule 60, which was mandatory and enjoined
the continuance of counting votes till it came to an end, was Infringed, I am
unable to agree with this contention, for this rule provides that the counting
would “cotinue as far as practicable” and in the situation In whieh the Return-
Ing Officer was, it cannot be sald that he was very unreasonable in thinking
that it had become impracticable even to continuc counting of the postal hallot
papers also. Since the postal ballot papers had not been counted, sectlon 66 was
not contravened and when he counted the postal ballot papers the next day, he
could have declared the result on the 1st March, 1962, I, therefore, think that by
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this order onm the statement of fact in that order none of the provisions of law was
infringed. I will now look into some further evidence, on the fact stated in this
order that the counting of Mankapur and Tulsipur, had not finished upto 12,25 a.m.
is correct or not. There is a note on this document by Shri V.B. Bhadkamankar
stating that the counting of Mankapur constituency was over at 12 midnight and
he had put his signatures indicating the time thereof as 1 a.m. Shri R. N. Misra
the election agent of Shri Ram Ratan Gupta has also signed this document
giving the date as 28th of February, 1962.

The letter of Shri Dandekar (Ext. P- 23) dated the 2nd March, 1962 addressed
to the Chief E.ectlon Commissloner is agaln important. He states In Iparagra h
3(d) as follows: “Mankapur, This Assembly Constituency segment o Gonda
Parliamentary constituency was counted at the place notified on 28th of February,
1562. The counting went on late Into the nlght and fAnished after midnight”
thereby contradicting the statement and note of Shri V. B. Bhakamankar men-
tioned above that the counting had finished at midnight. Another document
which i5 relevant in this connection ig Ext. P. 18 order passed by Shri 5. B. Mjsra,
Asslstant Returning Officer on the application made by Shri R. N. Misra, election
agent of Shri Ram Ratan Gupta requesting him to postpone further counting
and to recount those which had already been counted. In this order Shrl 8. R.
Misra nas slated the time of recelving the application as 10-45 pm. and in para-
graph 5 of the order he states, “Totalling is still In progress. The total upto
polllng statlon No. 76 is yet rcady and 1t tallies with fhose election agents and
candidates who have prepared the statements of totals.” This order was pasged
at 11.30 pm. It is, therefore, indicated by this order that at 11.30 polling station
No. 76 had been counted and the totalling ¢f that round of polllng stations was
going on. Since there were sixteen tables at the counting place, each round of
counting would complete 16 polllng stations In this way 76 polling stations
would indicate that fAifth round had hbeen completed and after completing this,
the sixth round would have started and admittedly each round had taken, on an
average, two hours and it was not possible to expect that the sixth round would
have completed within half an hour. From this order also it appears that the
counting of the sixth round could not have finished before 12.30 or 12.45 a.m,
Throughout rNve petition of Shrl Dandekar no allegation has becn made that thig
Assistant Returning Officer was also deliberately passing orders which were not
correct

The letter (Ext. P. 23). written by Shri Dandekar which has already been
conside ‘ed was shown to Shri Bhadkamankar and he states as follows: “Ags far as
I ascertain from this letter in the last paragraph 3 “at this stage'” refers to the
end of countings of Mankapur segment- At 11-30 p.m. the counting was ending.
The statement that R.O, returned to Gonda at the iime when the counfing was
ending is not correct,” He also stated that he was not aware that Shrl Dandekar
had stated that he had obtained information of this letter from the witness.
Referring to his own note under the order of the Returning Officer postponing
the declaration of the resulf, he stated. in cross examination that in his endorse-
ment he referred to the tlme when the actual countlng came fto an end and did
not refer to the other processes which would be required hefore the result could
be declared. He subsequently stated that the end process after the counting was
completed, would have taken about one and a half hours. In this connection it
is also Important to note that at 12-30 a.m. Shrl V. B. Bhadkamankar himself
made an application to the Assistant Returning Officer for the declaration of the
result and in thls application he does not say ’?hat the counting had already come
to an end at 12 midnight. This application is Ext. P.A.A, It was presented, as
stated by himself at 12-30 a.m. on the 1st of March 1962 The application itgelf
{g daled 1st March, 1962. But it does not give any time and states, “I have to
request that as the counting in the last Assembly Constituency of the Gonda
Parlamentary contituency is over, the result of the Parliamentary election may
vlease be declared ms provided in the Act.”, He does not say in this application
that it was already over at 12 midnight and that they had been waiting for half
an hour unnecessarily ns stated in the witness box., Shri Dandekar in his gtate-
ment (paragraph 82) has explained his letter (Ext, 23) in which he had stated
that the counting went on late into the night and was finished after midnight,
by saying that there, he had referred to the completion of the entire process
of counting which involved after the actual counting such as- making of packets
of the counted ballot papers etc. and he had been glven that informatlon by
his election agent. The Returning Officer also had reported the matter to the
Commissioner by his letter Fxt. R. 4. In thls letter he states, “As Returning
Officer of Balrampur-Gonda Parlimmentary constituencies I had originally fixed
time for declaration of their results at 10 p.m. on the 28th of February, 1962 but
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this schedule could not be adhered tp as the counting of Tulsipure, Mankapur
assembly constituencies, flnished between 4 a.m- and 1 a.m. respectively on the
1st of March, 1962. I, therefore. postpone the declaration of the result at 11 a.m.
today.”. From this order also, it appears that the counting of Mankapur segment
of tﬁe Gonda constituency came to an end sometime between 12 midnlght and
1 a.m., on the 1st of March, 1962. It was also contended on behalf of Shri
Dandekar that form No. 20 relatlng to Mankapur assembly asegment (Ext. P. 31A.
on the record) indicale that 1t was prepared and signed by Shri 8. R. Misra
ARQ. at 1-15 am. and it was therefore, contended that this form having been
prepared at 1-15 a.m. and it is admitted by Shri R. N. Misra that it takes about 80
minutes, after the counting is over to finlsh the whole ptocess, it would he clear,
calculating hack from 1-15 a.m., that the counting must have come to an end at
about 12 midnight. I am unable to agree with this line of argument. Under the
instruction thls form No. 20 itself should be completcd within half an hour or
g0 of the completion of counting of votes [vide instructions to R. O. para 15(p)
Ch. VIII]. Thig would indicate that form No. 20 of each segment 15 usually
completed within half an hour after the countlng of votes. 1s finlshed. From the
tlime glven on this form No. 20 it would appear that the countlng must have
finished about halt an hour beforc this l.e- at about 12-45 am. on the 1st of
March, 1962. Preparatlon of form No, 20 1s not the last act to be performed
after the counting is over. Shri Bhadkamankar P.W. 2 has admitted. “The
Asgslstant of the A.R Q. alongwith two or four clerks was checking both valid
and rejected ballot papers after the counting had been completed at the counting
Supervisor's tahle Including rejections by the AR.Q. The rejected ballot papers
by the A'R.O. were alse belng checked by the same staff. In the petition itself
(paragraph 21) the process adopted at the time of this counting has been described
and in the last paragraph (10-x) it is stated as follows. “As the counting of votes
cost at each polling station was thus finally concluded the figures were entered
in the result sheet (form No, 20) and the counted and sorted bundles of the
ballot papers of each polling siation were then passed on to other clerks for
being packed flat In single packets, one of each polling station, the same being
then labled and signed by the AR-O. after which they were sealed”. Here no
mentlon is made about re-check by the other clerks but it ig stated by P.W. 2
and R.W. 1. The signing of form No. 20 thus did not flnish the tale process and
where Shri R. N. Misra has stated that it takes 90 minutes, he does not mean
that form No- 20 is signed after one and a half hours when the actual counting

comeg to an end,

On behalf of Shri Dandekar one witness Shri Kartlani Datt has alse been
roduced, He ig P.W. 10 and he states that he was a worker for Capt. Ramgarib,
ﬁaghoram Pandey and the petitioner at the tlme of the election. According to
him he remained outside the counting hall where the countlng of Gonda West
Assembly segment was taking place. Since Capt. Ramgarib had been losing
badly, he went away to Gonda clty where he was staylng. At about 9 p.m. he
was informed by hls younger brother that the pctitioner 8hrfl Dandekar was
winning on account of counting of Mankapur constifueney, The witness, there-
fore came In a jeep car to the place of the Shamlana. There he reached at about
8-30 p.m. and at about 9-45 pm. he saw that Shri C. M. Nigam, the Returning
Officer came back to the Shamiana and he went to his office. Ten minutes later,
respondent No. 1 also came out of the Shamlana, At about 12-15 a.m. he came
to know that the counting had come to an end- He waited for 10, 15 minutes for
the declaration of the result but the Returning Officer had nhot come, He there-
fore went to the bungalow of the Returning Officer (Shri C. M. Nigam). There
he contacted the peon and he came to know that Shri Ram Ratan Gupta was
Inside the bungalow talking to Shri Nigam. After about flve minutes, Sri Ram
Ratan Gupta came out, sat in his car and went away. He then sont information
about his arrlval. The peon then told the witness that the Returning Officer
wanted to know the purpose of hig visil. The witness sent Information that the
counting of votes had finished and that he should come for the declaration of the
result. The peon came back and iold him that the witness should go to the
place of ihe counting and that the Returning Offlcer would reach there shortly-
The Returning Officer, however, did not reach there and after sometime he sént
a note that ihe declaration of the result was posiponed. He also states that
when he came back from the place of the Returning Officer, he had informed
Raja Sahlb of Mankapur, Shri Raghoram Pandey and Capt. Ramgarib, who were
there and several other persons that the Returning Officer had promised to come
for the declaration of the rcsult. It is significant that although the Returning
Officer had given him a clear promlse that he would come shortly to declare
the result and he had Informed of this promize to everybody at the place of the
counting. There is no mention of this false promisc made by the Returning
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Officer either In the letters written by Shri Dandekar to the Chief Election
Commissioner reporting agailnst the conduct of the Returning Officer nor is there
any mention of this Kartyanl Datt story in the election petition7itsclf. Although
in paragraph 33 (sub-paragraph 3) & complalnt is made that the order of the
Returning Officer postponing the declaration of the result was In flat contradiction
of his own earller instructfons through the District Electlon Officer Shri Jauhar?
to finish the counting quickly at about 9 p.m. so that the result may be declared
as originally scheduled, yet no complaint is made about his having broken his own
promise to this Kartlani Datt made after the counting was over that he would be
coming shortly to make the declaration. The evidence of Kartiani Datt apparently
has been thought of subsequenily and one more link has been added to the chain
to create suspicion against the conduct of Shri Nigam, the Returning Offlcer.
Stating about his introduction to Shri Nigam, the witness stated that Shri Nigam
was a fast frlend of Shri K. K. Nayar, who infroduced him about July, 1961
to Shri Nigam and he had gone to Shrl Nigam to recommend g gun licence for
a postmaster. No document has been produced to prove fhis fact of gun licence
having been granted by Shrl Nigam. This witness was asked in cross-examlination
whether he was a couniing agent for Capt- Ramgarib and he denied all knowledge
about it. He was then asked if he had signed the form and he stated that he
did not remember it. Not only that but when a countlng agent actually starts
the work he has again to slgn the form in the presence of the Returning Officer
or the Assistant Returning Officer. At this place also he was asked whether he
signed a second time this form and he again stated that he did not remember
about it and he again reiterated that he was not a counting agent for Capt.
Ramgarib. This papcr has been produced and 1t shows that thls witness was
appointed the counting agent for Capt. Ramgarib and that he had signed “the
form both the times. This completely proves the falsity of this witness. The
contention of the learned counsel for the respondent is that although therc is no
proof of the fact that the name of this witness as th& céounting agent of Capt.
Ramgarib has subsequently been cancelled by fllling another form, yet it must
be bellieved that he did not actually act as the counting agent. I find it very
difficult to accept thls argument. When the form was slgned a second Uime it
must have been when the witness actually went for the work of counting: In any
cage, thls witness could not have forgotten that he was appolnted the counting
agent for Capt. Ramgarib and that he had signed the forin to act as such. His
denial of these facts clearly Indicates that he is not a rellable witness. He was
asked In cross-examination that his statement about Shri K. K. Nayyar introducing
him to Shri Nigam is false and that it was also false that he rcecommended the grant
of B gun licence to the Postmaster of Barkati. But he has reiterated his previous
statement which not corroborated by any document or any other evidence which
if the fact was true could be produced. IIc¢ also stateg In crpss examination that
when he went to the hungalow of Shri Nigam he did not slgn hls visitors’
register, He was asked ag to why he did not protest to the Returning Officer
when he did not come after promising to come and declare the result. He only
said that It had become late in the night. He felt surprised but he went home.
He states that he maintains a diary and he believes that all these maiters must
have been entered In his diary. But this diary has not been produced. This
witness was subsequently recalled and the form of appolntment as the counting
agent which he had signed, was put to him and in Ext. P. 160 on the record.
This time be admitted that he had signed the form. But he stated that he had
slgned ihe form six or seven davs before the counting and he also admitted that
he signed the second declaralion. In this form against hig neme figures 14, 15
and 16 are mentioned and it is clear that he was supposed to be the counting
agent for watching tables Nos. 14, 15 and 16. This allottient of tables would not
have been possible If he had not actually acted. But thls time again this witness
donied that he acted as a counting agent and stated that he did not know who
had made those figures 14, 15 and 16. In his statement in examination-in-chief
he stated that about 9 p m. his younger brother informed him that Shri Dandekar
was winning., This statement also does not appear to be correct.: By 9 pm. it
was impossible for any hody to ascertain that Shri Dandekar Wiz winning. Even
in the electlon petition itself (paragraph 28) it is stated that on the 28th of
February, 1962, the counting of Gonda West Agsembly segment finlshed at 8 p.m.
By that time it was known that In this segmcnt alone the responderit had obtained
a further lead of 4,167 votes over and above the lead of 4,359 votes and about
the same time as a result of the counting of Mahadeva segment the respondent
had obtalned another lead of mbout three thousand vaotes. In paragraph 30 it is
clearly stated that about 9 p.m. the extent of lead of the petitioner in Mankapur
Assembhly segment was not found sufficlent to overtake the latters aggregate lead
in other four assembly segments and In paragraph 32 it is stated that it was
about 10 p.m, that it appeared that the tables would bhe turned. Thus at 9 p.m.
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when this witness states that he was Informed by his broffier at hla residence
in the city of Gonda that the petitioner Shri Dandekar was winning, it i3 obvious
that he was not telling the truth and if this fact is not true, then there was no
chance of hiz having come to the Shamiana where the counling of Mankapur
assembly segment was golng on. The fact of the matter appears to be that after
finishing the counting of his own segment where he was acting as a counting
agent, he went away straight to the city of Gonda and must have rested there
rather than come to the Shamiana where also there was no chance upto that time
of Shri Dandekar succeeding.

After considering the whole evidence on this point. I see no reason te hold
that the order passed by the Returning Officer at 12.26 A M. postponing the decla-
ration of the result was not a bona fide order dictated by the exigencies of the
situation and there is no truth in t{he suggestion either that the counting of
Mankapur assembly segment had come to an end before that order was passed at
12 midnight or that he had come to' the Shamlana at about ¥ p.m. or he had any
interview with respondent No. 1 at about 12 midnight when Shri Kartianl Datt
alleges that he had been respondent No, 1 coming out of the bungalow of Shri
C. M. Nigam, the Returning Officer.

Before proceeding further it will be convenient to dispose of the abjections
and insinuntions regarding ihe application (Ext. P. 19) made by Shri R. N. Misra
on the 26th of February, 1962, at 12 midnight and the effect of its rejection on
sttbscquent orders by the Returning Officer. This application stated, nmong other
things, but now the ballot papers arc out, numbers noted by agents and there can
be no difficulty if they are re-checked to assure fairness. You may he good
enough to postpone further counting process for tomorrow and give us an oppor-
{unity to examme and check the bullot papers through the officlal ageney to meet
the ends of justice. In the first place, it was conlended that this application
having been made at 12 midnight indicated that the counting had come to an end
at that time. I do not see any force il this contention. Il expresaly states
“further counting process be postponed” indicating that counting process was
slill goilng on, hat it stated was that the ballot papers were oul. This only
mennt that the last round of counting had started and all ithe ballot papers had
been laken out of the ballot boxes. It was next contended that the object of this
application was to_get the counting postponed and when thig application was
rejected by the A.R.Q. the same purpose was achleved indirectly by the order of
the Relurning Officer postponing the declaration of the result till 11 am, on ihe
1si of March, 1982. This contention also has no force. The main putpose of this
applicalion was to recheck all the ballot papers that had already been counted
and till that rechecking was done to postpone further counting of the remasining
ballot papers. This application was neither an application for a recount, as con-
templated by rule 83, nor was it an agplication merely for postponing further
counting. The order of the Returning Officer postponing the declaration of the
result did not require the postponement of the counting nor did it direct any
recheck of the ballot papers already counted. It was therefore wrong to suggest
that because of some collusion between the Returning Officer and Shri Ram
Ratan Gupta the very same purpose for which this application (Ext. P. 19) was
glven was achieved by the order postponing the declaration of the result. Such
a procedure ns wag prayed for in this application, is contemplated by the instruc-
tions to the Returning Officer under paragraph 17 of Chapter VIII relaling to
counting of votes. Sub-paragraph (2) of this paragraph directs “If ballot papers
are counted at more ithan one place according to rule 65 the demand for recount
of the votes can be made only at the end of the counting at the last place fixed
for the purpose. This would be very inconvenient as the ballot hoxes and all
relevant papers may have to be sent physically to the last place of counting and
in that way it will defeat the entire effort and the whole purpose of spreading
out the courting at different places. Though gencrally it is Inlended that a
recount of the ballot papers of a particular polling station could be done only
after the counting for the entire constituency is over, if any doubt was expressed
by any candidate immediately after the counting of votes at one polling station is
over, it 1s dssirable that vou check up again, This is strictly not a recount but
a check which will satisfy all candidates. By this application Shri R. N. Misra
merely requested for a recheck of the ballot papers that had been counted till
then. But this was refused and it is wholly irrelevant for coming to any con-
clusion that the passing of the order Ly the Returning Offlcer postponing the
declaration of the result had any thing to do with the refusal of the application by
the Assistant Returning Officer.

When subsequently on the 1st March, 1962, the Returning Offlcer had cowmpleted
the counting of the ballot papers and had made up all the necesaary charts, an
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%@glication for a regular recount under rule 63 was made to the Returning Officer.
s _application was granted and it is again contended that by the grani of this
application Shri Ram Ratan Gupta achieved what he failed to get from the
Assistant Returning Officer by the application (Ext. R. 18) mentioned above. As
stated above, the object of that application was entirely different from the object
and purpose of the applicatlon for a recount made before the Returnlng CQllicer.
Obviously this second application was necessitated because of the dismissal of his
previous application but that does not mcan that the Returning Officer always
wanted that Shri Ram Ratan Gupta’s request for a recheck should be granted and
he first asked him to attempt to get it before the Assisant Returning Officer and
when he failed to get it there, he granted this subsequent applicaion. This sort
of argument and insinuation is based merely on imagination and has no factual
basis behind it. I am unable to draw any such inference,

The application for recount is Ext. P, 3. It was made before the Beturnin%
Officer on the lst of March, 1962, but it is dated 28th of February, 1962. 1
appears that thia application was wrongly dated in a hurry. Such mistakes of
putting the last date are not uncommon and no inference of collusion can be made

out from thig back daling.

In the first paragraph, this application alleged that thousands of ballot papers
had been mechanically packed up as votes for the other candidates and several
had been pecked up for being reckoned as invalid and rejected votes which
should have been counted for ‘me' the undersigned candidate. The complaint in
this was that a large number of votes were counted for other candidates which
should not have been so counted and again a large number of votes had been
rejected which should not have been rcjected but should have been couniled for
him. In the second paragraph, it is alleged that thousands of votes had been
rejected as bearing multiple marks but the Returning Officer should have
ascerlained the intention of the voters and should have {reated them as of a parti-
cular candidate, In paragraph 3, it is alleged that a large number of votes had
been marked on the back instead of being marked on the face side which had been
rejocted but which should not have been rejected if the mark existed against the
cage of a Particular candidate. In the next paragraph it was alleged that
thousands of votes had been treated as rejected on the ground that they were not
marked whoen in fact, marks werc prescnt on them. In the next paragraph. a
complaint had been made that a large number, of votes had been rcjected because
marks had been placed on vacant space which was not right. On these grounds
recounting of all the ballot papers in the whole Parlinmentary Constifuency was
prayed for. It was stated particularly that the recount be done in respect of the
areas covered by the Assembly Constituencies of Gonda North and Mankapur, This
application wag granted by the Returning Officer by his order dated the 1st of
March, 1962 (Ext, P-4i. On this date he has granied two applications for recount,
one relating to 33 Balrampur Parliamentary Constituency and the other relating
10 34 Gonda Parliamentary Constituency. In the Balrampur Constituency the
Congress candidale had received the largest number of votes and the application
for the recount had been made by an independent candidate. In the Gonda
Clonstituency, however, the largest number of votes had been oblained at the first
count by the Swatantra party candidate Shri N, Dandekar and the application for
the recount was made bv Shri Ram Ratan Gupta. the Congress candidate. Both
the applications were granted by the Returning Officer as he thought it fair and
proper in circumstances mentioned in the applications. It was argued before him
on behalf of Shri N. Dandekar that the Returning Officer had no jurisdiction to
grant the apﬁlication as a similar application for a recount had already been
rejected by the Assistant Returning Ofllcer. This request was repelled as rule 83
gave discretion to the Returning Officer and he had full jurisdiction either to grant
or to refuse the application. is order of the Returning Officer hag again been
eriticised as a collusive order. I am unable to see any clement which would lead
to that result. Since the two applications, one against the Congress candidale and
the other in favour of the Congress candidate were granted theore ean be no
charge that he was partial to the Congress candidate, as 1s the suggestion through-
out this petition. It was then contended that this order is invalid as it did not
disclose any reason. There seems to be no force in this contention also. Rule
83(3) provides ag follows, “On such an application being made the Returning
Officer shrll decide the matter and allow the application in whole or in part or
may reject it in toto if it apnears to him to be frivolous or unreasonable” The
tule, therefore. contemplates that the Returning Officer had the discretion to allow
the application if he thought it proper. He is not directed to give any reason
for that order. On the other hand, he is permitted to reject such an apnlication
only if he comes to the conclusion that the application was frivolous or unreason-
able, This would indicate that if the Returning Officer rejects an application he
. has to give reasons for holding that the application 13 either frivolous or
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unreasonable but for granting an application, he has merely to look to the circum-
stances and if he thinks that it should be granted he may grant it. The reason
behind the rule also appears to be clear, If a recount 1§ pgranted immediately
and every candidate has another chance of scrutinising all the ballot pa})ers and
satisfy himself that there has been no mistake, the chances of future litigation
would be very much reduced ana it is better that the candidate should get them-—
selves gatisfled about the counling and the resiilt immediately, rather than have
the matter postponed for a long time and contest an election petition which may
take years to get decided. I am, therefore, unable to see any mistake in the
order much less anything which would lead to an inference ihat this order had
been made not bona flde but with a view merely to help one candidate.

In this connection the attitude of the partles may also be worth nothing,

So far as Shri Ram Ratan Gupta was concerned, in the two applications made
to the Asgistant Returning Officer and in the application made to the Returning
Officer for a recheck or recount of the ballot papers, il was never suggested that
the recheck or recount should be postponed for some days. The dominant idea
always was to have a recheck which may start immediately. This would com-
plete nullif&r any suggestion that an attempt was being made on behalf of Shri
Ram Ratan Gupta to obtaln time so that the ballot papers may be tampered with,
On the other hand, on behalf of Shri N, Dandekar whenever an application for
a recheck or recount was made it was stoutly opposed. Not only was the opposi-
tion to a recheck or recount but it was also said that even if the recount was
ordered it should be only a mechanical recount and there should be no rechecking
of the ballot papers. This insisfence upon avoiding a recheck of the ballot papers
has given rise to the legitimate argument on behalf of Shri Ram Rattan Gupta
that Shri Dandekar feared a recheck because he knew that the hallot papers had
been wrongly counted in his favour during the first count and upnn a recheck
they would be discovered. For the winning candidate it is understandable to
oppose a recount merely because it would delay the announcement of the result
at least for a few days but it is not easy to see why he should oppose a recheck
in case of recount, If he had bona flde believed that the first count had been
honestly done, he should not have feared a recheck at all, By his letter (Ex. P-1)
dated the 1st of March, 1962, Shri Bhadkamnkar wrote to the Returnineg Officer
with reference to the order of the recount that Shri Dandekar had taken an
assurance from the Returning Officer that the recount of the Gonda Constituency
would not commence hefore Sunday, the 4th of March, 1862 and that i the
opinion of the Returning Officer the recount was to cover all the flve segments of
the Parliamentary Constituency and that he was also assured by the Returning
Officer that before the recount started the ballot papers would be kept in the safe
custodvy under a double lotk in the Treasury strong room. Thus it appcars that
immediately after the recount order was passed, an assurance had heen obtained
from the Returning Officer that the recount in tkat Parliamentary Constituency
would not starl before the 4th of March, 1962. On the 2nd of March, 1962, Shri
N. Dandekar sent a letter to the Chief Election Coramissioner in which he related
the developments at Gonda and in paragraph B of that letter, he requested ihe
Chief Election Commissioner to enquire into the whole affair and to avpoint a
responsible ofMicer for making the enquiry. He asked that the recount should he
stayed meanwhile. He also requested that in the meanwhile the ballot papers
be kept in the treasury strong room and a special guard be provided and wanted
the recount order passed by the Returning Officer to be set aside, and that if
HECEF«RST?’ to hold the recount in Mankapur Assembly segment only. But if in
the opinion of the Chief Election Commissioner, a recount was ordered then it be
conflned only to arithmetical recount and should not be extended to a scrutiny or
reallocation of the ballot papers whether valid or invalid. These two prayars in
this application, one for the postponement of the recount and the other for not
including a recheck and reallocation but to confine the recount to a mechanical
recount have given rise to the contention on behall of Shri Ram Ratan Gupta as
mentioned above. However I do not see any sufficient reason to find mctlves
behind such application and prayers, When the winning candidate fnds that
by process of the recount therc s a possibility of a change %e is natura'ly inclined
to make all efforts to prevent the possibility of any change and no sinister motive
or knowledge that the first counting had been unfair can be inferred from +*his ap-
plication. The fact, however, remains that upon the representntlon of Shri N.
Dandekar, the Chief Election Cornmissioner stopped the process of recounting and
the recount could not start till the arrival of the Chief Election Commissioner at
Gonda when the recount was done under the direction of the Chief Election Com-
missioner, who left the Depuly Chief Election Commissioner to remain present
throughout the process of recount. It is not disputed that the Returning Officer om
u request on behalf of Shri N. Dandekar immediately directed that the ballot papers
to be recounted of both the parllamentary constituencles be placed in the treasury
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double lock and he also directed a speclal arm guard in the tremsury for the purpose.
If there had been any intention of the heiu mng Utlicer 1o give an opporiwcy 10 a
party to get the ballot papers out and tamper with them, he could have very well
avolded placing of the ballot papers in the treasury double lock or providing foi
special arm guard at least for a day. But he did not do anything of that kind and
nnmediately on request passed an order. Although the order was carried into effect
4fter a few hours at about 8 p.M. yet it is not even suggested that anybody Ltampeied
with the ballot papers during this period be.ore they were placed in the treasury
strong room.

After the Returning Officer had passed an order for recount, an assurance was
taken from him that the recount of this constituency would not start before the 4th
of March, 1962. He, therefore, fixed the schedule of the recount by starting the re-
vounting first with 33 Balrampur Constituency from the very next day i.e. the 2nd
of March, 1962. He directed the recount on.y during day time, After finishing with
quram ur he was to start w.th Gonaa Constituency. A sinister motive 1s seen 1n
this order also and it was argued on behalf of Shri N. Dandekar that by taking
apon the recount of Balrampur Constituency first and confining it to day time alcne
the Returning Officer had made a gift of several days to Shri Ram Ratan Gupta to
enable him to arrange for the tampering of the Ballot papers. To my mind, 1t is
hyper-imagination. It was the request of Shrli N. Dandekar himsell not to take
up the counting immediately and he had taken an assurance that the counting
would not be started before the 4th of March, 1862. But when his own request was
granted, it is now argued that it was a gift, to the other side, Then recount was
ordered only in dai tume obviously te ensure the correct counting so that there may
be a through check of each ballot paper. By counting the ballot papers day and
night, as was done on the first occasion, the officers engaged i1n the couuling rnust
have been tired and naturally must have become careless in scrutiny and during the
darkness of night also the work ot sc.utiny could not have been aone efficientiy and
it order to avoid this trouble this time if the Returning Officer directed ihat a re-
count should be done only during day time there iz no justification for Impuling
motives in this also, that it was done for the purpose of taking as long time as
pussible so that the other party could get an opportunity of squaring up with the
oificers and preparing a scheme for tampering with thie ballot papers. 1 am unable
to see any force in such an argument. The orders passed were appa ently bona fide
and for the purpose of a correct recount. The postponement of the counting of
sonda Constituency was at the request of Shrl N. Dandekar himself.

However, after the Heturning Officer had passed an order for placing the ballot
papers of both Balrampur and Gonda Constituencies in the treasury double loex.
the next phase of the argument starts, This relates to the safe custody of the ballot
papers. Shrl Bhadkamnkar has stated In paragraph 37 of hiz deposition as to how
he went round to the Asslstant Returning Offlcers of each segments enquiring from
them as to whether they had received orders of the Refurning Officer for the safe
custody of the ballot papers. He stated that he first met Shri A. 8, Misra, the AR.O.
East and West Gonda segments at about 7 p.Mm. who told him that he had not received
orders as yet. From there Shri Bhadkamnkar went to the District Election Office
it no information had been received there also till then. Shri 8. R. Misra, however,
went to the treasury to keep the bags containing the ballot papers of Mankapur
segment there. This was at about 7-20 p.M. He went to the residence of Shri R. P.
Singh, AR.O. Gonda North and then to Shri D. 8. Shukla A.R.O. Mahadeva seg-
ment. He did not meet them, At about 8-15 p.m., he went to the treasury and found
that Shri D, 8. Shukla and Shri A. S. Misra had reached there and the bags con-
taining the ballot papers of Mankapur segment had already been put in and the
ballots boxes and bags containing the ballot papers of Gonda North segment were
also being put in. Then Shri A, S, Misra asked him to accompany him to the
place where the bags containing the ballot papers of Gonda East and Gonda West
segments were stored. He accompanied him and reached the Collectorate Offlce
where the ballot papers were kept. There were Assembly and Parliamentary bags
all put there. He says that the bags were five In number out of which only two
were Parliamentary bags, one for Gonda East and the other for Gonda West Seg-
ments. These two bags were brought from the room by Shri A. 5. Misra and were
kept in the room in the treasury which subsequently he came to know was the
triple lock (armoury strong room). After that he accompanied Shri D. S. Shukla
and from there two bags containing baliot papers of Mahadeva were brought by
Shri D. 8. Shukla and put in the armoury strong room. At that tlme he sighed
two chits stating that two bags of ballot papers relating to Gonda East and Gonda
West segments and two bags of ballot papers relating to Mahadeva had been placed
in the armoury strong room in his presence and he proved Ext, P-2 the memo
re.ating to Gonda East and Gonda West, He also proved Ext. P-1 which was the
memo relating to Mahadeva segment, He also states that he examined the seals
on these bags and found them intact. It is thus clear from hig statement that the
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bags containing i varii rv he
- broﬁ ;lljlte 1&1 alxpmner}ta"y baliut pupers relating to Gonda East and Gonaa
but he mad 13 presence and Kept in the tripie iock armoury stiong rovm
i the d abe no objection that tne Treasury Otticer had directed them 10 Lﬁs e
Siates thmtl: & lock and they should not have been kept in the 1ripie lock. x Y
his oW ta with the permussion of the Treasury Udicer he statoned iour mt;nm:;
s th[el }33 K?ﬁﬁg“if’mﬁ?sﬁiﬁ iﬁf-g&teg fﬁ ngwucctmtended that the wistrict Magistrate
- e palot papers 1o b a :
it ey e s iy g 20l s 2 W
wie learned counsel appearing on b :;:ﬂr};r SI;:e_r ang in this a purpose is seen by
_ e N. Dandekar. <The position h
veen explained by the 'ireasury Qtiicer who h ; d oo A
cording to the Treasury Gtiicer, on the 1st of Nx}irgppear_‘; e e ok, e
g’ae;eng{o;’xgthi atlcii g;a pleiced in thehtreasury he was L#ér;vsgfis;v %ﬁ?hﬂ;‘i?a agggﬁﬁ:t D\ﬁﬁfg
) - Moreover, there was going to be an audit in tone tr
the sudit party had come. ihis woula constantl enin ¢ reasury and
lock of the treasury and the placing ot so many )kr)a;:méirrebaolfot pgp:xta Lvl\]/ﬁxﬁlc? um?
only hinder iree movements inside the doubie lock Lut woula also hinder %?s
treely opening and entering in the double lock for the purpose of audit and com-
parison of accounts. 'I'he iriple lock armoury strong room was equally sale it not
safer and accgrdmg to him it was considered by hum to be a parr of the lreasury
doutr)le lock, The treasury double lock was locked by the Treasurer as well as b,
the Treasury Officer and the Key of one iock each was kept by them. So glso th'g
armoury triple lock strong room was also locked by tue 'L‘reasur.y Ofificer, tne
[reasurer and also by the Nazir who was incharge of arms which were kept t'here
Thus so far as the safety of these two room was concerned. Therg was no di-
terence and he therefore in order to avuid inconvemence decided to place tne
ballot boxes in the triple lock which was noi fisely to be i.equently opened. L 18
however, suggested that the matter was not so simple and there was a deep' deslgr;
in placing the bailot papers in the triple lock because 1f they had been kept In
the treasury double lock, it was the bounden duiy of the Treasurer to enter the
details in the register kept for the purpose of valuables kept in the double lock
and by keeping these ballot papers in the triple lock the Treasury Officer avoided
entering these in ihe treasury register. 'This ualter was put o the ‘Lreasury
Officer elf and he replied that this was not so, The ireasury register was
meant, according to him, to enter valuabié articles like jwellery and otner things
mentioned in the list and there was no mention there of ballot papers. 1f he had
considered these ballot papers to be valuable articles, within the meaning of inhe
Financial Hand book, he would have entered them in the register even though

they were placed In the triple lock. The only explanation why he did not enter
rs to be such

them in the register was that he did not consider these ballot pa
as were required to be entered in that register. In that view of the matter, even
it these ballot papers had been placed in the double lock they would not have
heen entered in the register by the Treasury Officer. Theretore, the insinuation
that they were kept in the triple lock to avoid its entry in the register is not correci.
Learned Counsel brought to our notice the provislons of the Financlal Hand book
and contended that arter the order of the Coliector that they be placed in ibe
double lock they should have been treated as valuable articles and its entrﬂ‘éahuuld
erpret

have been made in the register of valuable articles. But it is not for us to
on is whether the Treasury Officer couid

the rule. The quesiion tor consideratl

bona fide come to the conclusion that these were not the articles ot the nature
which required thelr entry in the register of valuable articles. I am satistled that
the Tredsury Officer could bona fide take that view.

The Treasury Officer hag further contended that they could not be convenient-
ly entered in that register because he underatood at he time when they were they
were kept In the treasury that they would be required for a recount bag by bag.
But the procedure to be followed when the valuable articles were put in the treasury
was that the whole lot of articles entered at one item was taken out together and
it would make the entry in the valuables register very cumbersome ii each ba
and each box had to be separately entered and had to be separately re-enter
when taken out and then again kept there. He, therefore, explaing that because
the articles were being kept on the first of March, 1962, when he wag very husy,

he did not consider it necessary to start a register at once and enter these articles
in it. d out the proper form which may

At that time he thought that he would fin

he prescribed for keeping these arilcles and then to start a proper reglater when

e would be slightly more free after finlghing the work of the first

few days of the month. He then states that when on the 5th ot March,

1962 the Chief Election Commissioner actually came and the recount had to stari
he entereq all the bags that

that very day. he did start a fresh reglster in which
had been taken in on the lst of March, 1862 and opened a separate account for

bags of each officer so that whenever that office removed any of his bags, it may
be entered in his account and when he took back the same It may be again

)
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entered therein. This register was criticised on the ground that -
dure which was followed In the valuables reglstef was tnot §3ﬁo?3§ftnfr°tﬁ?;
register inasmuch as each bag of bags which was kept there was not given
a separate seriu| number with the result ihat whenever one bag was taken out
it was not entered in the register that the bag bearing serial number such and
such was taken out and w...never that bag was brought in again a separate serlal
number was not given to it. By not following this method and putting separate
serial numbers 1t was possible for the officers to take out one bag and to bring in
another bag and there would be no check in tne register to mnaicate that the same
bag had come back which had been taken away previously and Ino this way it
was possible tor the officers to take away the bags of parliamentary constituencies
on the pretext that tney were taking away bags of assembly constituencies and
then to bring back tae pariiamentary constituencies bags after having tampered
with the baliot pupers under the guise of bringing in Assembly Constituency bags
of another constituency. How the bags were taken out and brought in lorm time
to time will be considered a little later but sutfice it to say at present that this
contention per-supposes that a.l the officers concerned had combined together to
permut the assembly constituency bags to be taken out by the officers ihemse.ves
and to bring them back after tampering with the ballot papers. If such a cons-
piracy had already taken place and the Treasury Officer, Treasurer, Nazir and the
Assistant Returning Officers who were incharge of the bags and the- Returning
officer was himself Incharge of the whole treasury were in that conspiracy and
were acting for that purpese, It would not be of any use even if a register had
been started giving a serial number to each bag, for even then the bag of the:
Parliamentary Constituency could have been taken out and an entry made in the
register that the particular seris]l number of the Assembly bag had been taken out
and when the parliamentary bag after making the interpolations had Leen
brought in an entry could have been made that the Assembly bag of ancther
constituency was brought In and a fresh number glven to it. I am, therefore,
unable to see any substance in the argument that keeping of the ballut papers
In the treasury triple lock was motivated to facllitate the tampering of lhe ballot
pers. What is being suggested is that the ballot papers reiating to ihe Gonaa
ast and Gonda West constituencies had been removed from the treasury triple
lock on the 8th of March, 1962 and were brought back after they had been tamper-
ed with on the 9th of March, 1962, I well, thertfore, now take up the question us
to whether the movement of the ballot paper bags In and out of the treasury
triple lock was, in any way, doubtful and sny suspicion can be zast on the bona
fides of such movement of bags. In order to apprec?ate the movement of bags, it is
necessary to see first the shps under which the ballot pag}ers weare kept in the
treagury triple lock by the different officers. Ext. P-118-E is a note addressed
by 8hrli R. P. Singh to the Treasury Officer and sfates that as there was going to
be & recount of the Parliamentary constituency, the hallot Eapers of Guida North
may be kept in the treasury lick-up for safe custody. With this note he kept 18
gsealed boxes and 5 bags containing ballot papers. The next is the slip of Shri
#. P. Misra (Ext. P-118-E). He kept three bags relating to Mankapur assembly
segment and two bags of Balrampur Constituency Ext.-P-118-B is a note by Shr}
R. B. Jauhari. It is & very short note merely stating *“deposited 13 bays in D.L.
He does not give the detafls as fo what these 13 bags contaiued. The original
of this document was placed before us for consideration and it was centended
that originally it had been only ‘3" and ‘3’ had subsequently been converfed into
‘13, We have carefully seen this document even with the help of magnifying
glass and I am clearly of the opinion that there is no substance in the suggestion
that the original figures ‘3" was alone written and subsequently figure (1) was added
before it. In this document, at first a note was made by the Treasury Officer, as
subsequently admits, that it was in his own hand writing, merely stating Shril
R B. Jauhari 13 bags” in this also figure ‘13’ is quite clear and the formatlon ot
the letters” etc. is so similar that there is no doubt about the flgure ‘13’ having been
written at the same time. It appears that the Treasury Officer dig not consider
it necessary at that time to get the signatures of Shri R. B. Jauhari. But later
another endorsement was made stating “deposited 13 bags in D.L.” and this time
it was slgned by Shrl R. B. Jauhari himself. Thus flgure ‘13’ has not been wrltten
only once but twice and at both the places the flgure 1s not at all doubtful. The
case of Shri Ram Ratan Gupta is that out of these 13 bags, six related to the
Parlamentary constituency and seven to the Assembly constituency since Shri
Jauhari did not receive the order of the Returning Officer for placing of the ballot
papers in the strong rcom, he did not exactly know what wag to be kept in the
ireasury strong room. He therefore, brought all the 13 bags which he had in his
possession and kept them in the treasury. Even the Treasury Officer at that time
bhad not received the order itself and he, therefore, rmitted all the 13 bags to
be kept there. The Treasury Officer has ctated tha all the 13 bags were kepc%
and it was later on that he came to know that out of these bags seven baga relate
to the assembly constituency, Thix he came to know when at the time of the re-
count all the parliamentary bags had been taken for that purpose but the seven
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bags remained Inside the triple lock armoury strong room. He then askad why
they had not been taken for a recount and he was informed that they weie
assembly bags. They were thereafler removed from the treasury triple
i10ck armoury sirong room as It was not necessary to Kkeep them there.
Whether this flgure was only ‘3° can be very easily checked from the time
tuken in counting that was done relating to these segments. When the recount
started in the presence ot the Chief FElection Commissioner three parliamentary
bags were taken out on the 5th of March, 1982. They were counted but were
not completely flnished on the 5th of March, 1962. At the end of the day
therefore two full bags and one small bag containing the iew uncounied hallol
papers were brought back in the treasury room on the 5th of March, 1962. On
the 6th of March, 1962, agaln five Lags were taken out including the small bag
with the result that three bags which had been taken out on the Hth ot March,
1982 were agaln taken out and two more fresh bags were taken out for counting.
Three bags were then returned back on the 6th of March, 1962 to the treasury
and one remaining bag was taken out again so that the recounting of the parlia-
wmentary constituency went on on the 5th as well as on the 6th March, 1962.
Two bags and a little more were counted on the first day and three bags and a
iitle more were counted on the sccond day. If the iotal number of bags had
been oply three, there was no possibility for the recount going on for two days
und the ciantention of the learned counsel for Shri N. Dandekar that there were
unly three bags for this parliamentary constituency is based on mere surmise
und 8 desire to find fault where there is no iota of evidence in support of it.
It was then contended that from the account of Shri R. B, Jauhari Fcept in the
register (Ext, P-211), It appears that three bags were taken out on the first day
and six bags laken out on the second day. “This would make the total number
of pa llamentary bags as eight and 1t wil! reduce the number of assembly bags
to only five. This argument does not take into conslderation that on the first
day three hags were taken out and they had not been completely counted with
ihe result that all tht three bags had to be taken out agaln on the second day
and after completing the counting of those three bags they were packed up in
two bags only. Thus two bags were taken out iwice and the number of bags
remained ‘*’ and not ‘8’ as suggested. Since Shri R, B. Jauhari had not been
called fo the witness box by any party he did not get an opportunity to explaln
this which he has done in his writ petitlon and I am fully satizfled that there
is no mistake in the account and the account fully proves that there was six bags
of parliamentary constituency which had bheen counted on the 5th and €th of
March, 1962. If slx bags rclated to the parliameatary constituency. the other
seven bags must have related to the Assembly Constituency, as stated by the
Treasury Officer and these seven bags of the assembly constituency were remov-
ed on the 6th of March, 1962 when it was discovered that they were assembly
bags and need not be kept in the triple lock armoury strong room. After re-
moving all these assembly bags, only five parllamentary constituency bags re-
mained In the account which were removed on the 8th. To come to the movement
of bags, it has been seen that the Chief Election Commissioner had arrived and
the recount actually started from the 5th of March, 1962. Three bags were, there-
fore, handed over immedlately for the recount. The Treasury Officer has ex-
plalned that he did not want to hand over the bags till he had started a proper
register in which the entrles were made. But there was a hurry as everybody
was walting to start a recount and therefore Shrl R. B. Jauharl took uway three
sealed bage of Sadhullahpur Assembly sector segment of Balrampur Parliamentary
Constituency which were to be counted first. Since no register had been prepared
till then he made a note af it (Ex. P-118A) on the very slip on which the deposit
had been noted on the 5th of March. This is the very flrst issue of three bags
mentioned above from the account of Shri R. B, Jauharl entered in Ext. R. 211
which was prepared immediately after the issue of these bags. In this reglster, it
is clearly mentioned that the entries relating to the 1st of March, 1962 were being
made from the slips and subsequent entries were made and signed by the officers
concerncd who either deposited or took away the bags. Ifs genuineness was
doubted. On this score, that register was prepared after wards anq not on the
15t of March, 1962. That register cannot be called ‘ante-dated register. It expressly
states that it was prepared on the 5th of March, 1962 but the account could not
be made clearly unless the deposits which had taken place on the 1st of March,
1962 were made and explained. All the movements of bags are entéred In the
Register, (Ext, R-211) and there was no attempt to conceal any movement. What
I have now to consider is whether the reasons given out for the movement of
bags i.e. why they were taken out and fresh bags brought in after tht 5th of March,
1962, when the recount started, was justified or, as has been alleged on behalf of
Shrn N. Dandekar, there was no genuine necessity for this movement and an
occasion was created for the unnecessary movement to facilitate tampering of the
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ballot papers. Admittedly, after the ballot papers had been lo;:k

armoury gtrong room, the strong room was not opened till the 5the%f hﬁ/{efx}-lc% tfsl)%lze
when the recount started and the special guard appointed by Shri Bhadkamnkar
also kept a watch over the locks of the room and admittedly they were not dis-
turbed. The question to be considered only is what happened after the 5th of
March, 1862. On the 6th March, 1982 when it was discovered that Shri R. B.
Jauharl had wrongly kept the boxes contalning the assembly ballot papers ‘and
seven bags containing those papers were removed from the triple lock, no objection
had been raised with regard to this removal but the contention on behslf of Shri
N. Dandekar s that this is a faked entry. His case is that in fact, Shri R. B.
Jauhari had brought in only three parllamentary bags which were converted inte
13 and subsequently as five bags had been taken out on the 8th of March, 1962
three relating to the Balrampur constltuency which were origingally brought in and
two relating to Gonda east and Gonda west and in order to adjust this taking out
of five bags on the 8th of March, 1962 when on.y three bags bad been brought in,
the flgure ‘3’ was changed into ‘13’ and it was wrangly shown that seven assmbly
bags were also kept there. The case, therefore, is that no bags were, infact, taken
out on the @gth of March, 1962 and therefore there was no question of the bags of
Gonda east and Gonda west parllamentary segments of Gonda constituency being
taken out on the 6th of March, 1962. As already noted above, this theory of only
ihree bags having been brought in eannot be sustained., Moreover, no attempt has
been made to show that the parliamentary bhallot papers of this Balrampur constl-
tuency were contained only in three bags. These hallot papers must have existed
at least upto the time when the tribunal was hearing the clectlon petition and it
an enquiry had been made, the fact would have been discovered and conclusively
proved that there were only three bags of.that parliamentary constituency. The
existence of seven bags of the assembly constituency would also have been proved.
With regard to the entry in Ext. R-211, the register maintained for keeping these
ballot papers in the friple lock. a criticlsm has been levelled regarding the triple
lock by Shri R. B. Jauhary agalnst the takinz out to the seven assembly bags
which sald, “Deposited in judicial record room”. The argument i3 that the entry
must have been made when the seven bags were taken out on the 6th of March,
1962 from the triple lock and the entry that could be made at that time was that
the bags had been taken out or would be deposited in the judiclal record room.
The entry stating “deposited in the judicial record room" Indicates that the entry
wad made after they had been deposited. It is, therefore, contended that this
note itself indicates that thev werce already ihere and the note is a faked one. I
am unable to accept such a theoritiral argument which is not based upon any fact
leading to that Inference. Shri R, B. Jauhari was not called to explain this entry
and no adverese Inference was to be drawn from it. It may have been that Shri
R. B. Jauhari sent these bars to be deposited in the Judicial record room and after
the man came bhack with the Information that the same had been deposited, he
made an entry in the register, I am unable to agree with the contention that this
entry of the removal of seven assembly bags on the 6th of March, 1962 Is a fzked
entry and no bags were removed on that date.

The next point regarding the removal of bags is with regard to shifting of the
bags from the triple lock to the double lock up. The sadar nazir, who was in-
charge of the arms, Shrl Kalicharan Jauhari, has stated that on the 6th of March,
19682. he was Informed that the Commissioner was about to vislt the district. The
oflce superintendent of the Collectorate had told him that the programme of the
Commissloner’s visit had come and he should prepare for the Inspection of the
Commissioner, He then realised that the arms which were kept in the triple lock
armoury strong room had not been cleaned and verified for more than a year and
since the commissloner was likely to inspect the arms dlso, the work of cleaning
and verlfication of the arms had to be done immediately. The programme of the
Commissloner is on the record and indicates that he was to vislt Gonda on the
nard of and 24th of March, 1962. From the endorsement of the Collectorate affice
on this paper it is clear that it was received on tht 6th of March, 1962. This pro-
gramme is Ext, R-210. The Nazir has stated that he expected to take seven or
elght days in cleaning the arms and there are four days for verlfication of the
arms which was to he done by Shri R. B. Jauharl, who was officer-in-charge of
the arms. From notlfication in the Government gazetle It has been shown to us
that Shri R. B. Jauhari was going on lcave from the 19th of March, 1962, Thus
the work of the cleaning and verification of arms was to flnish by the 19th of
March, 19682. The programme of the Commissioner's visit having been recelved
cn the Tth of March, 1962, it was naturally urgent for the nazir to see that he was
able to start the work of cleaning the armgs at once. As long as the ballot napers
were locked in the triple lock-up he could not rema'n inside the room with his
asgistants for the whole day and carry on the work of cleaning the arms He,
therefore, on the 7th of March 1962 {rote a slip (Ext. R-6) and took it to the

officer-in-charge Arms Shri R. B. Jalgharl stating that In connection with the
visit of the Commlssioner, 1t was nec®ssary to remove the ballot papers, as he
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could not do the work and it was verv important that the arms be cleaned forthwith
The nazlr states that when he took this note to the officer-in-charge of the Arms bé
kept it with him and told him that he would talk over the matter with the District
Magistrate and will then pass suitable orders. From Ext, R-4 it apoears that on the
same day Shri R, B. Jauharl made a note addressed to the District Magistrate saying
that the bags of ballot pavers of the Constituencies which were to be recounted
may be shifted to the double lock of the treasurv and others to the tahsil record
toom. Thig was approved of by the D.M. on the Tth of March 1962, The officer-in-
charge of arms then made a final order to the nazir as follows: “Inform the
tashildar to take the bags of recounted constituencles to tahsil and inform T.O.
(treasury officer) to transfer the rest of the double lock’” The last entrv on this
ngver i an endorsement by the nazir “comnlied with in the presence of D, M. and
D.R.O.” and after that i4 a note bv Shrl K M. Saran f{reastrv officer’ stating that
the bags were kept in tha double lock and 15 bags were handed nver to the officers
an followe “5 bags to Shri R. B, Jauhari 8 bags to Shri Devanand Gaur and 2
bags to Shri 8. R. Misra.” Theea remavals are also corrahorated by the entries in
the register (Ext, R-211) showing the account of hars of each officer. The witness
further statea that Shri R. B, Jaunbari sent for him on the morning of tha 8th of
March. 1962 and Informed him +thet the District Magistrate had approveq of this
nrocedurs and asked him to inform the tahsildar to reach the treasury at about
1.20 or 2 p.m. and take swav thes bags which had already been counted, He
asked him algo to inform the Treasury Officer to be there so that the removal mav
he done. At about 2 pam. evervhodv collected at the treasury and 15 bags wete
honded nver to the tahsildar for being taken to the tahsil recorq room and the
other hags were shifted tn the double Jock, After thir had been done, ha waz=
riven the charge of the srmourv strong room =0 that he mav stavt the work of
cloaning the arms snd rearranging the same for its verification. The witness has
alvo stated that when the ballot navers were kent in the friple Jock arms had been
taken away fram the racks and had heen placed aoainat the back-wall. The racks
had been shifted from the wmiddle of the Tonm ta side walls Pnd the bags had bt;en
<tacked $n the centre, After these bags had been remaved he ntartpt(‘i‘ CI%H? rég
the ayms and continued the work of cleaning on the 9th. 10th, 12th. 13th, }4 aﬂl b
of March 1962. Tt mav be noted here that he did not do the work od cleaning ?‘n
the 11th of March. 1962, which was a cinday. After the cleanine an gegirmngihg
had finished the erification of the arms was done by Shri R. B, Jauhari on the
16th. 1'7th and 18th of March, 1982,

The case on behalf of Shri N, Dandekar 1s that the whole of this process start-
ing with a note Ext. R-8 was a faked procedure simnly for the nurvoge of getting
an opportunitv te remove the bags outside the treaswry -2nd to create some
confusion so that two basgs could be taken out along with othera for the purpose
of tampering the ballot papers. In support of 4bls contention. it is flrst pointed
out that the Commissioner was tn visit on the 23rd of March, 1982 and there wnas
nn hurry to start clesnine of the arms at onea. Tt could easlly be tsken up
atter the recount of Gonda Constituency was finished. T have considered this
argument carefully and I find that {t iz hased wnon rircumatances which have
hecome known now after the events. On the 6th of March, 1987 when the re-
count of Balramvur constituency was going on. it wag rot possible to foretell
when the rerount of hoth the constitnancies would come to an end. In fact, it
came to an end on the 11th of March. 1082 but 1t was nossible that it could
continue uptn the 12th or 13th of March, 1882, Moreover, it was nnt possible to
exactly foreshadow whnt time would he taken in ecleanine snd verification of the
arms.  As evente have havpened it iz now known that It took six dave in cleaning
and three dave to verifv the same but it was not possible on the fth of March.
1962 to *now tha sxacf tHime Hkely to be taken n theae gperatinns. Tt had hecome
known that Shrei R. B Jarhar! wasg rolng on Jeave from ‘the 10th of Mareh, 1962
and from the 6th of March, 1982 to the 10th of March. 1962 there
were hardly 18 days at hand. T am. therefore vnable to see that in these
clreumstances when the arms had not been rleanad for mare than a year and the
whole opergtion was really over-due, the nazir who wasg the Incharge of this work
should nnt have been over-anxious to start +he work at once. ] am unable to
sea anv justification for the arpument that Tt R.§ ig a faked document made
out otilvy to create an nccasfon for remavine tha baes. If a1l thege offlcers were '
«o minded snd wanted to cresta an onpartinity for removine the hags. It was
nnt @iMcult for them fo oven the trinle Tocr even on the 3rd or 4th of March,
1082 far the burnoge of removine the allaged aseembly baess kent hv 8hrl R B,
Tavhari among tha 13 bags which he had kent there on the 1st of March 1987
and to remove whichever hage they wanted to take awnv, Al this nrocess of
starting a note on the 6th of WMarch 1982, and takine it through the officers con-
rarned was not Wkelv to he thought out guddenly when the commirsioners pro-
gramme was received and I see nothing but pure fmagination behing gsuch an
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srgument. The second objection of the learned counsel with regard

iz that the note was addressed by the nazir direct to the Dish’icthagits%r:?észLOigg
according to the official propriety it should have been addressed to the District
Maglstrate but through the Arms Officer who was his Immedirt: boss. The con-
tention iz that this was not a norma] note started in connectlorn with the official
business but was just a scrap of paper prepared hurriedly for the purpose of the
case. I am unable to see any substance in this argument also- The note i3 a
mere demi-official one. It is not llke an applicatlon and since the Distriet
Magistrate was the Incharge of the treasury and the armour strong room, {t wns
essential to obtain his consent. The note was, therefore, rightlvy addressed to
him and according to the official prooriety it was first taken tr the officer-in-
charge of arms and he forwarded it with hiz own note to the District Maglstrate.
I see no imorooriety In the wav the ordar: vrocceded. Next it was contended
that 8th of March 1082 was a holidav on acrount of it and it is very strange
that all these persons collerted torether to work on a holidav like the 8th of
March. 1862 but they did not continue th= werk on the 11th and 18th of March.
1982 which were Sundays. If they were in such a hurry as they represented
to he in the nazir should have contlnued the work of cleaning on the 11th of
March, 1962 nlso and the verificatlon should have been continiied on the 18th
of March, 106? also which were a= pood holidavs on account of Sunday as wag
the 18th of March, 19682. The argument is that because the recount of the
Gonda constituency was to statt on the 9th of March, 1962 It was essentlal to
remove zome bags of that constituency on the 8th of March, 1962 so that they
could be brought In again on the 9th o! March. 1962 before the recount started
and on that account alenr this shifting of the haes from the triple lock to the
douhle lock wes undertaken on n holldav. This apain, I see nothlng bhut a
fiction of imagination. Upto the Tth of March. 1982 recount of Balramopur conh-
stituency had finished. It was on the 7th of March. 1062 that thi- note brought
to nrominence the urgency of shifting the ha<ss anAd vacatlng the armoury strong
room. It was therefore natural for the Distriet Magistrate who was the Return-
ing Offcer and actually doine tha wor™ nf recount alons with th» Deputy Chief
Mection Commissioner to trv and finish the work of shifting the hags and sorting
out the necessary and unhecessare ones o a hnlldav, which was the only lelsure
time to do the work. If 1t was decided tn dn this on the afternoon of the 2th of
March, 1962. there 1s no reason to suspect the motiens. It was hut natural that
this Hime should be chosen for thiz purpose. As the work was Imnortant from
the point of view of the safety of the ballot paoers, the District Maglstrat~ and
Shrl R. B. Jauharl came tn the treasury and ot the work done in thelr oresence.
Tnetaad of the prosence of the Mistrict Maglistrate and Shri Jauhnr] being con-
aldered as an act of extra precaution and extra safetv it is armved on hehalf of
Ghrli N. Dandekar that thev had no business to come there and that thev came
only for the purpose of ensurins that nobodv created an obstrurtion In the re
moval of the bags which were resuired for belng tampered with. Thlz econten-
tHion arain has merelv to be otarted to be reiected, Tt mayv also he noted In this
connectlon thaf hv the 8th of March, 1962, the first werk’s rush of urrent work
in the treasiry wag over and thersfore the tresmurv officer was unot alan puf tn
as much difficultv. as he was In the beginnine of the manth. if the ballot pavers
had bren nlared in the double lock. The arrangement was. thevefore. very
natural and was rightly decided unon to carry on the officlal work efficlently.

Another mntter has ta he considered in connection with the shifting of the
ballat papers. One Pratap Narain Tiwari had made an anplestion on the 7th
of March, 1862 that the hal'ot papers of his asrembly congtituencv (Balrernur
South) were lvinr in the tahs{l and as he was golng tn file an elertlon netition.
he wished thnt these hallot paners be kent i~ safe rustodv. On the sald date,
the Disfriet Morictrate had paesed an order that theee ballot vaners which con-
sisted of elght bara should he kent in the treasurv. The tahsildar brought the<e
elght baps for belnz kent in the treasurv on the 9h of March., 1962 at about
9 AM. hefore the rerountine of (3nndnq Parliamentarv constituenecy started and
thev were placed in the domble lTock. Tearned comnsel for Shri N. D, Dandekar
hag strenuoncly econtanded +hat this whole affalir and the arnlieatlon by Shrl
Pratap Narain Tiwarl and the orders thereon were all manipulated In order to
rive an annartunity to bring in some haes of ballot pavers on the 9th of March.
1062 and he contends that {t has not been explained how these eight bags of
bhallot papers which should have been In the Balramvur tahell had come to
Gonda tahsll so that they were to be kent in the treasury thevo. Thiz was a
question raised by the learned counsel only ia the arguments. No atiempt was
made in the evidence to And out the cause of thelr helng broucht to the Gonda
tahsil. & reasonable explanation would have beren available If an attempt had
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been made to find it out but without trying to bring the relevant facts on the
record, the argument is wholly misplaced and unfustifiable. No suspiclon can
be ralsed apalnst this conduct of the ners-ns concerned which would Involve the
officers of Balrampur Constitueney also. who should, according to the learned
counsel have been Incharge of thcse ballot papers as to why they handed them
over to the tahsildar at Gonda unless farts were elleited which would indicate
that the conduct was not normal. It was then contended that why the appli-
catlon wag made on the 7th of March., 1962 which according to him was “a
fateful day.” A -clear answer to thls questlon has been given by the learned
counsel for the other side by putting another cuestion as to why this application
could nol be made on the 3vd or the 4th of March. 1062 and thereby enable the
consplring officers to do the same thing which was done on the 9th of March,
1962 and such an imasginary argument, to my mind. leads us no where and it
deserves no conslderation. The next contention of the learned counsel is that
the trlbunal was hearing the case. No attempt was made +to prove that these
to his own returning officer and not to the Distriet Maglistrate. This argument
also overlooks that the District Maglistrate was an officer-in-charge of the treasury
and without his orders nothing could he nlaced In the treasurv. The application
was, therefore, tightly addressed to the Dictriet Magistrate. Th~ next objectlon
of the learned counscl iz that the orders for keeping them in the treasurv had
been passed on the 7th of March. 1962 and the tahsildar had come on the 8th
of March, 1982 to take away certaln bags from the freasury. Why did he not
at that time alsp bring these eight hags for being kept in the treasurv 'This
agaln Ig an imaginarv argument without trying to brine In the reason for this
conduct. 'The tahsildar was the proper person to be put in the withess-hox and
to ask this questinn, If he was unable to give a good explanation. an arpument
could be advanced on it- There is n~thing on the record to Indicate that the
tehsildar had comer to know by the time he came to the treasury according to
the orders of the District Marlstrate to take away certanin bags of ballot parers.
thot he had also to denosit these ballot papers in the treasury. Moreover. nther
difficulties may have stood In his way. These ballot papers may have heen
locked somewhere, keys of which were not available Immedlately to the tahsildar
when he learnt thet he had to come and pick up some bags from the treasurv
and he could not at the same time bring these bags for bhelng kept there. There
may have been several other gond reasong for his not bringing eight bags to 1he
treasury on the 8th of .March, 1962 and I am unable to make out any adverse
Inference. The hollowness of this argument is seen clearly when we find from
the register (Ext. 211) that these eight bags have becn deposited ou the 8th of
March, 1962 remained Tving in the treasury till December when they were re-
moved. If these elght hags which had been brought on thet date were not the
eltht bhaas of the assembly constitvency but contained at least two bags of Genda
parilamentary constituency which were removed on the 8th for belng tarmpered
with. then onlv six bags should have remained in the treasury after the re-
count. Moreover, the fart that these eirht bags heloneed to the assembly con-
stifturney  conecerned. could have. In fart heen ascertalned a* the time when
the tribunal was hearing the case. No attempt wss made to prove that these
assernbly ballot papers were contaived In anvthing less than the elght bags, 1.
therefore, see absolutely no substance {n thi= contention on hehalf of the learned
counsel. Next it was contended that the keeping of these eight bags in the
treasury was not at all an Imnortant factor and it was not neressary for the
District Magistrate and the sub-divislonal Marlstrate Gonda to come to the
treasurv for keenine these baes inside the double lock of the treasurv. Tt ap-
nears from the atatement of Shvl Kolicharan J-~vharl, Sadar Nazir thet the
District Magistrate, Shrl A. 8. Misra and the SDM. Gonda all came to the
treasurv at the time when the ballot paners of Shri Pratap Narain Tiwari were
keot in the treasury between 9 am. to 10 am. =and from this statement a very
sttenumms arrument has heen advanred that the Diatrict Magistrate and the other
two offirers mentnned above thrmselves brought the ballot papers and the only
purpose of doin~ 50, must have been io ensure that they somehow pgot in the
treasurv before the countine started at 10 am. T see nn reason to nsttach any
Imoortance to such #n argummnt. The witness dnes not sav that all these effirers
came In the zame jeen rar {n whi-h the ballot navers were brousht. All that
he hag started {5 that at the timae thesa officers also came. The recourt of the
Gonda constituency was to start at 10 am. that day and in order to see that
arrandement: ware promer {t te npt surrrigine that +he TH=trict Maelst~+1e whn
was conductine the recount blmuslft and Shrl A 8. Miera who was the Assistant
Retirnine Ovficer of Gonda Enst and West also veacrbad the treasurvy samietime
before 10 am. when as chance wonld have it tha tohslldar brought elaht bogs
of ballot papers to be kept at the treasury No sinister importan~e can be
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attached to ihis fact and I am unable to find any cause whatever to hold that
the movement of the bags in and out of the t-easury triple lock or of the treasury
double lock was at all doubtful and was not motivated by exigencies of the
veeasion and that the officers, who acted in this connection. did not act absolutely
honestly and above board.

Lastly it was contended by the learned counsel that in any case Shrl
Bhadirankar had made an application on the 4th of March, 1862, that any shifting
of the ballot papers. which was necessary should be done in his presence but
ne was not Informed of these movements, only to conceal the actlvitles of the
officers. 'This argument also has no force. The application (Ext. P. 25) merely
stated that {f any shifting was necessary on the 4th of March. 1962, he would be
available on the telephone noted therein and he should be Informed of if. Sice
no shifting was found necessary on the 4th of March, 1862 the applicalion ex-
hausted itsel! and when suddenly on account of the Commissioner’s visit it be-
came essential to shift the ballot papers from the trip'e lock to the double lock,
nobody may have remembered about ihis application which was not relevant for
those subsequent days.

I am, therefore, unable to see any reason to doubt that the ballot papers
were In absolutely safe custody from the tlme of the first count {o the time
when they were recounted and there was no opportunity for anybody to meddle
with the ballot papers.

Having dealt with the safe custody of the ballot papers after the first count
1l the recount 1 now proceed to consider the facts as they occurred after the
returning officer had passed an order postponing the declaratlon of the resull
to the 1st of March, 1962. at 11 a.m. instead of 28th of February, 1962 at 10 p.m.
It has been already stated that after the postal ballot papers had been counted
and the totals have been prevared an application for the tvecouni was made on
behalf of Shri Ram Ratan Gunta In respect of the Gonda parllamentary con-
stituency and another application had been made by other candidate in respect
of the Balrampur parliamentary constituency and the returning officer had passed
orders for a recount. The same dav he had also vassed orders so for placing
the ballot papers In the treasury double lock and the ballot papers had been so
deposited in the armoury strong room by 8.50 p.m. On the 2nd of March, 1062,
Shri N. Dandekar addressed a letter to the Chief Elegtion Commisslon (Ext P
23). 1In this leiter he recounted a number of grievances and asked that recount-
ing should be stonped and in any case the recount ghould not Include a re
gerutiny of the ballot papers. As a result of the representation, made by Shri N.
Dandekar, the Chlef Election Commlissioner directed by a telegram the stoppage
of furthe- work of recounting. The telegram which was received at Gonda is
Ext. R. 145 and reads as follows, “E, 3523/CEO. Chief Election Commlissioner
India accommnanied by the Deputy Chief Flectoral Officer rcaching Gonda at ten
hours on Monday morning March 5th Chief Election Commissioner will hear the
candidates and their election agents in the matter of recountine o! votes in
Gonda and Balrampur Constituencles at 11,30 time. All proceedings may be
held up” In pursuance of this orde~. no action wa+ taken by the returning
officer regarding recountine of the ballot papers. The Chief Election Commis-
sloner reache ! Gonda on the #th of March, 1962 and he heard all the partles
conerrrad. on the question whether a recount ghould be ordered. He passed an
order the same dav conflrming the order of the returninez officer that a rccount
shoul'l be held and that it should Include a rescrutiny of all the ballot pabvers.
This order is Ext. R, 144, 'Thereafter, lJots were drawn in order to decide whe-
ther the recounting shouwld start first of 33 Balrampur constituencv or of 34
Gonda parllamentary constituency and it so hapvened that 33 Balrampur con-
stituency was to be recounted first and the recount of Balrampur constituency
thereupon bean in the vresence of the Chief Election Commissioner in the after-
noon of the 5th of March, 1962.

The recount having been started In these circumstances, it i3 worth noting
that the attitude of the officers concerned with the counting of the ballot papers
or of the gafe custody of the same does not appear to be that of persone who
had determined to get the ballot napers tamvered with in order to help the Con-
gress Candidate In 34 Gonda constituency. Admittedly from the 1st of March to 5th
of March, 1982 gall the ballot papers remained locked In the armoury strong room
and no attempt was made even to open the locks. On th2 3vda of March, 1962 it
had become known that the Chief Election Commissioner would himself come and
would see to the recounting in his presence. If {hese officers were at all minded
to tamper with the ballot papers it would have been their first thought to do what
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they could with the ballnt parers before the Chief Election Commissioner arrived
ard would not have walted on the off chance of the counting of this Gonda con-
stituenry to start a few dayg after the arrival of the Chief Election Commissioner.
As it happened it was merely on the taking of lots that the recount of Gonda
constituency came afterwards otherwise if lots had decided that Gnonda constltuency
should be recounted first, the recount of this constituency would have started on
the 6th of March. 1862 itself and there would have been no onportunity to anybody
to even allege fthat the ballot papers had been tampered with. This. to mv mind,
was nol the attitude of the officers who had from the very first day. when the
counting apneared to go against the Congress candidate, had determined to see
that the ballot papers were suitably tampered with so that the result may get
altered. I am, therefore, clearly of the view that any insinuation against the
honesty of the officers concerred not based upon tanglble facts has no substance
and the learned tribunal went wrong in getting prejudiced sgainst them.

23 Balramvbur ronstituencev continued to be recounted on the 5th 6th and 7th
of March 1982. The Chief Election Commissionet, however, returned but left the
Deputy Chief Electoral Officcr to get the recounting done in his presence, and the
recounting of 34 Gonda consfituenry parliamentary started on the 9th of March,
1962 and continued upto the 11th of March, 1962. On the 9th of March, 1662, the
entire Mankapur assembly segment and 70 polling stations of Mahadeva assembly
segment were finished and on the 10th of March. 1982, the remaining polling
stations of the Mahadeva assembly segment and ot the entire Gonda North
azsembly gegment were recounted by lunch. After lunch the recounting cf Gonda
Fast assembly szegment started which as stated above, had been first ccuinted in
the ‘combined office on the 2Tth of February. 1882 in the conditions mentionped
above. While this countlng was golne on. it was discovered that among the ballot
papers which had been rejected at the first count cn adegunt of there being no
voting marks or berause they had votlng marks on tha blank space. were found to
have marks against the bull cape. the symbol of the congress candidate. It was
alsp found that a large number of ballot papers had been counted as valid votcs
for 8hri N. Dandekar whose symba’ was that of “Star” and those were liable to
be rejected on the ground of multiple voting. When a large number of such
wrong countlng was discovered, it 1s stated in evidence that there was an uproar
in the coomting hall. Such an uproar was natural. The persons present on behalf
of Shri N. Dandekar must have felt that the lead which Shrl N. Dandekar had
scoutred at the Airst count was dwindling awav like this and as Shri N. Dandekar
"2 nlready envisaged that there would be a tamperine of ballat papers after the
firat count, i1t was treated as a positive proof of the fact that the ballot papers
had been tampered with and. therefore, this recounting did not indicate a true
nositlan of votine. On the other hand, persons who were watching the recount,
on behalf of Shri Ram Ratan Gupta must have felt thal there was the reason why
Ehri N. Dandekar had =ot the largest number of votes pt the first ecourting.
According to them. there had been deliberatelv a wreng counting in favour of
Shri N. Dandekar which was being discovered then. Thug the persons Interested
in btoth the sides must have hecome excited. The result of this exciterment was,
ag stated in the vetition, that the Deputv Chief Electoral Officer as well as the re-
turing officer ohserved the situation. drafted out n few chart and directed the
clerks concerned to enter such voting napers as had been discovered to be wronglv
nounted at the first count In that chart and also directed that such ballat papers
he kept separately. This artlon naturallv must have bheen {aken sn that such
hallot napers mav be easilv available at any subsequent proceedings that may be
taken by the authorities or by the Chief Flectlon Commissioner. The recount
in this wav went cn till 8 p.m. when it was stopped for the day as some of the
vackets of the constituency were not avai'able snd they had to be searched out.
However nothing turns npon this non-avaflabilitv of some of the packets con-
talnine ballot papers of this constituency because all these ballot paners were dia-
rovered the next day among the assembly ballot papers as they had been wrongly
nacked with the assembly ballot papers and upon the recount it wss found that
the ballot pavers contalned in these pockets whicth had heen  subsequently
recovered. did not contaln such hallot papers as had been wronglvy counted dur-
Ing the first count, and therefore. even according to Shri N. Dandekar na suspi-
clon of tamperineg existed with repard to any of the ballot naners recovered from
these nackety suhsequentlv. After the work of recount had been stooped on the
10th of Marr~h. 1962, Shrl N. Dandekar sent a telegram to the Chief Flection Com-
migslonar which is attached as Annexure 8 to the election petition. In this tele-
#ram. Shrl Dandekar writes, . ............. The recount rf this segment disclosed
extensive tamnering with ballot pavers firstly bv invalldating by means of gub-
wequent multiple marking ahout 1600 votes validly counted in my favour at the
first counting and secondly by validating {n favour of Congress candidate nearly
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200 blank hallot papers previously rejected hecause bearing no marking thereby
overtaking in the aggregate the margin of 1.576 votes by which mvself had won the
election on first countine”. The recounting agaln «tarted an the 11th nf March. 1962
at 10 a.m. as usual and the counting went on tIl lunch. Tt mav be noted here
that at the time of this recount the Returning OfMlrer Shri C M. Nigam himself
was serutinising the ballot navers whirh were considered doubtful hy the eount-
ing clerks and the Sunervigors. Shri Subramanivam wss alin sitting bv hia side
and supervising the whole process. On the 11th of Aarch. 1962 g letter wos
handed over to Shr{ Subramanivam on behalf of Shri ¥ TDandekar reouestirs
that 2 thorourh investivation be made into the tampering of the hallot papera
end in the mennwhile the declaration of the =esult of the election he withhe'Ad.
After th~ recount was over the position of voting with repard to the two contest-
Ing rondidntes in the Gonda Fast and Gonds Wegt gegments of the parllamentary
contitnencing has heen reproduced in the erlection petition as follows: In Gonda
Fast, Shrl Rom Raten Gupts had orlglnallv obtained 16900 valld votes while at
the reccunt bha obtained 17.02% valid votes. Thux he obtained 125 more valld
votes at the recount. Shri N. Dandekar had recelved 13449 valid vntes in that
eegment at the first cnunt but at the recount he obtained 11,858 valid votes. Ho
thus lost 1781 votes in this segment alone,

The position in Gonda West was as follows:

Shri Ram Ratan Cunta had orieinally  ohtained 11438 votes at the frst
rouni which did not chanwe at the recount while Shri N. Dandekar had recelved
7.2R8 vntes at the flrst count but at the recount he ohtaired 7107 votes. He thus
Inst 1687 votes In this segment. Hlg total loss in these two segments at the time
of the recount was 1,952 votes.

Turing the Tunch hour. the Returning Officer and the Deputv Chief T'ertoral
Officer. who were #tting with him, went to the bunralow of the Returning Officer
far thefr Tunch and 1 annearg that they had soma disenseinn ahaut the matter
there. The ease of Shri N. Dandekar iz that the Denuty Chief Flectoral Officer
eave a Adlrection to the Retnrning OMcer not to deelare the reanlt H11 further
ordarg wern racelyad from the Chlef Election Commissioner while the case of the
nther <ide iz that there was no such order and in the absence of anv stich order
tha Retornine OfMlerer was bound to declare the result under sertlon 668 cof the
Renpesaertot{ion of the People Act. 1951. After the Junch hour was nver, the Re-
turniny OMcer nlone eame to the ~ounting hall and after comnleting the tact pro-
rega daclared the reeult tn the effort that Shri Ram Ratan Gupta was declared
rlected and Shrl N. Dandekar was defeated. The questinn at this stare is whether
Shri Subramaniyam had issued nrders to the effect that the result should not he
declared and the declaration of the ragult after the order had been pagsed, was an
invalld declaration of the result. The Tribunal has held that the declaration of
thé result was Invalld hecanse there was a clear order asking the Returning Offi
cer not to declare the result after counting was over.

T will now deal with the evidence relating to this matter. Parograph 75(h)
of the vetitlon states as follows: ‘The wetitioner then bluntlv asked the Return-
ine OMrer whether he bhad not recelved arv directirm nt o1 from the Flertion
Commission elther Airectly or through the Deputy Chlef TFlectfon Commisgioner
to refrain from declaring the result 'To_this, much to the pelitioner’s agtonish-
ment. the Returnine Officer rave a flat denial by wav of an answer. ........... i
This fndicates that it the very moment when the result was being declared. the
vergion of the Returning Officer wag that he hed not besn directed by the Chief
Elaction Commigslon or hy the Deaputy Chief Flection Cemmissinner not to de-
clate tha reslt. Wnaturally, therefore, under section 66 of the Repregentntion of
the Peonnle Act. 1951, he wns hound to deelare the result. Since the netitioner
al'ered that thig declaration of vesult was contrary to the order rot to declare the
reqilt it woas for him +~ agtahlich that there wng ~n nrder.  While reconnting
was rolng on., on the 11th ~f March. 1962 Shrl N. Dandekar cent a telegram to
the Chief ®lectlon Cnammissloner recuesting the immediate iIntervention of the
Chlef Tlactlon Commissioner dlrecting the Paturnineg OMecer to refraln from de-
rlaring the result Another telegram (Ext. P—32) wa~ aeain sent the game day
after the results hnd bheen declared. Tn this teleeram it wos stated that the Re-
turnine Officer denled having recefved anv direction not to Jeclare the resulf,
whirh the vetitioner was unable tn believe {f anv dirertlon had been Jssued elther
arally or in writing and elther dirertlv hy the (Chlef Elertion Commilssioner or
throurh the Deouty Thlef Flectlor Commissioner then immediste petlon he token -
to set aslde the result alreadv declered hy the Returning Officer. Tt is immortant
tn note that even in thiq telesram it has not been alleged that the Meputy Chief
Flertion Commliegcioner had eiver anv dirertior to the Returning Officer not to
declare the result. Even after this telegram, the petitioner dld not recelve any
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reply from the Chief Election Commissioner saying ihat orders had been passed
not to declare the result or taking any action in the matter. This telegram was
followed by a letter and In this letter algo there Is no allegation that the Deputy
Chief Election Commissioner had directed the Rcturning Officer not to declare
the result yet the Returning Officer inspile of such an order declared
the result. All that is complained of is that the Returning Officer denied
having recelved any orders and inspite of the objection made by Shri N.
Dandaekar declared the result. The only direet evidence on this point 13 that
of Shri Subramanian, Chief Deputy Election Commissioner, who ‘was examined as
P.W. 3. He stated that on the 10th of March, 1962, certaln ballot papers originally
held valid in favour of Shri N. Dancckar had to be rejected on the ground that
they also contained another faint mark against the symbol of one or more of the
other candidates and therefore, amounted to multiple voting, also found certain
other ballot papers comparatively a few in number which had originally been
rejected over the slgnature of the A.R.O. On the ground that there were no
marks or marks on the blank area, then contained a faint mark against the
symbol of Shri R. R. Gupta and these ballot papers were held valid at the re-
count in favour of Shri Ram Ratan Gupta. In paragraph 8 he siates, “I then
Immediately took the Returning Officer to an adjoining room and had discussions
with him. I went to the Co'lecior’s residence along with Returning Officer at
about 5 p.m. Collector /R.O. himself rang up the Chief Election Commissioner,
New Delhi and told him about these happenings and thereafter I was told by
8hri Nigam, R.O. that the Chief Electlon Commissioner wanted to speak to me
on the phone. I gave the Chief Election Commissioner a gist of what had hap-
pened here and a so told him that we were keepmpg an account of all these ballot
papers which seemed to be abnormal and would report later, and in the mean-
time I was directing the Returning Officer not to declare the result. The Chief
Election Commissioner approved and sald I should let him have the report when
the counting is over. *“From this gtatement of the witness, it ig apparent that he
had informed the Chief Election Commissioner about the facts that had already
happened and had premised to report later. IHe had also informed him that he
was going to direct the Returning Officer not to declare the result in the mean-
while, meaning thercby that the result could not be declared before the (the
Deputy Chief Electlon Commissioner) contacted the Chief Electlon Commissioner

again and the Chief Election Commissioner asked the Deputy Chief Election Com-
mlissioner to report to him after the counting was over. But he does not say that
after this talk he actually direcled the R.O. not to declare the result was over.
It is, therefore, c'ecar that by the tlme this talk took place with the Chief Flec-
uon Commassioner, no information had been given to the Returning Officer not to
declare the resu't. The question is whether any such order was glvon at any
time after thiz talk. This talk had taken place at about 5 p-m. on the 10th
March, 1962 and the counting had yet to go on, the 11th of March, 1962, 1In
paragraph 7 the witness states, “By lunch time cn the 111th of March, 1962, the
recounting of all the polling stations were flnished. At the time we did not dis-
cuss anything. But when we were having a lunch at the resldence of the collec-
tor, I told him that we should report the full facts to the Chilef Election Com-
missioner and if possible get him on telephone. In the meantime the result
should not be declared and for this purpose I told him that I would sign a
formal order, a draft of which I had given him the previous night. But he would
not declare the result. I had dictated the drafts to the Stcnographer of the Col-
lector in his presence”. TFrom this statement, it appears that before the lunch time,
all the counting had come to an end and at the time of lunch they were free to
contact the Chref Election Cormmissioner as prowmised a day earller. But he does
not state that any attempt was made either by, him or by the Returning Offlcer
to contact the Chief Electlon Commissioner on the phone on the 11th of March,
1962, If this witness was stating according to the last quotation mentioned above,
he would be expected to contact on phone the Chief Election Commissioner and
tiil such contact the Returning Officer would wait and would not go to the coun-
ing ha'l in order to declare the result. But no such attempt seems to have been
made and it is difficult to understand that cven after such a talk between the

Deputy Chief Flection Commissioner and the Raturning Ofllcer, no contact was
made on phone with the Chief Election Commissioner and yet the declaration of
the result waz expected to be delayed Indeflnitely, I! is also signillcant to note
that after the lunch was over the Deputy Election Commissioner remained at the
bungalow of the Returning Officer. 1le did not sign any order directing the Re-
turning Officer not to declare the result and in his presence the Returning Officer
alone went to the counting hall. These circumsiances would indicate that the
only purpcise of the Returning Offlcer going to the counting hall must have been
to declare the result otherwise he had no other business there. The Deputy Chief
Flectlon Commissioner admits in paragraph 8, ‘I did not accompany the Return-
ing Officer after lunch to the place of the counting”. But he glves reasons for
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his not accompanying him as “he assured me that he would nol declare the re-
sult”. Il is a sirange assurance. 'The Relurning Officer had no power not to
declare the result atter ihe recounting was over and he was going to the counting
hall. Further the couniing had come to an end and yet the Deputy Chiet Elec-
tion Commissioner expeciea him simply to stay there und not to declare the
result. The witness turther says that at 3.30 p.M. the petitloner met him and
told him that the result had been declared- Neither the witness nor the peil-
tioner says that the wilness even then told him that the dec.aration was con-
trary to his direction. But betore this, he had already lzarnt of the declaration
of the result from the Returming Otticer himself. This conduct of the Returning
Orficer would be unexplainuble ¢xcept on the hypothesis that no orders had heen
given to him not to dcclare the result. The wilness goes on to say that, “I was
upset because my orders were not carrled out Ly the Relurning Otficer. He had
actually cheated mc.” ‘L'hese iwo phrases are apparenily contradictory. If orders
had been passed, the only question was of obeying orders and he should have
sald that he had disobeyed it. But in the next sentence he says thal he had
cheated him. Cheating involves a matter of apreemioent and mis-representation.
This 18 inconsistent, ns the Reuturning Oificer could not give any assurance or
promise not to declare the result unless crders had been given to him under the
law he was bound to declared the .esull aid any amouni of assurance given by
him would be useless and 1 am not prepared to believe that the Returning Officer
of the standing of Shri C. M. Nigam, 1.A.S. and the Deputy Chief Election Com-
missioner, who must have known the law fully well, could have possibly left the
matier to rest on the assurance hy the R.O. which was S0 clearly contrary wo
the express provisions of law. In cross-examinalion he admitted that he did not
give any direction to the R.O. in writing signed by him. IHe further stiated that
he did not glve any complaint in writing even after return, to the Chief Election
Commissioner that the Rceturning Officer had disubeyed his instructions. In para-
graph 23 ot his cross-examination he states, “Normally I did not issue orders
unless they were type-written, spectally when the facililieg are there, The order
I wanted to issue to the R.O. was that he should not declare the result but report
the facts to the Chiel Elcclion Commissioner as directed carlier by the Chief Eﬁ)ec-
tlon Commissioner himself”. In the second senience quoled above, he c.early
slates that he only wanted to issue an order which means that he had not in
tuct, issued any order Lo the Returning Oflicer not to declare the resu!t. He then
states that lie had made oul two drafts, one of them was a letter from the Re-
turning Officer 1o the Chief Election Commissioner and after the Returning
Officer had uigned that letter, he would have signed later direcling the Returning
Officer not to declare the result. But these drafls were never got faired out by
the Returnlng Officer and apparently orders rcmained unsigned because they were
not faired out. According to this wilness since the Stcnographer was not
available to him on the 11th of March, 1962 and these drafis were in the
custody of the Returning Officer they could not be iaired out and signed. In para-
graph 25 he had to admit that there was no difficulty in writing out an order
requiring that the result should not be declared. But he did not do that. He,
admits that the Returning Officer could not stay declaratlon of the rcsult except
under orders from the Chief Election Commissioner. If the drafts which had
been preparcd were retained by the Returning Officer and he was not gettin
them faited out even after three or four reminders on the 11th of March, 196
o3 this wilness states, it must have been apparent 1o the witness that the Return-
ing Officer was not gding to get the drafts faired oul and have ihem signed. If
the witnesses really wanled o stay the declaration of the result, he should have
written out an order to that effect and handed it over to the Refurning Officer.
The conduct of the witness {n not giving any signed order staying the declaration
of the result, only Indicates that at the best the witness was in susplelon and did
not know whether to issue a deflnite order or rnot and the reason for this uncer-
tainty appears to be ihat according 1o him the case was covered by Scection 58
of the Representatlon of the People Act, 1951. This section provides for two cor-
tingencies (i) where the ballot boxes have heen tampered with and (ii) where an
error or irregularity In prccedurc is likely to vitiate the result. The scetion pro-
vides that in such cases, the Relurning Officer will make a report to the Election
Commission and in sub-section (2) the provision is “thereupon the Election Com.
mission shall after taking all ithe materials and circumstances into account....”.
This sectlon, thereforc, autlhcrises the Election Commission to take actlon under
sub-section (2) after the reccipt of the report from the Returning Officer ex-
pressing his opinion. The Deputy Election Commissioner seems to ﬁave drafted
on the evening of the 10th o arch, 1962 a report on behalf of the Returning
Officer addressed to the Chief Election Commissioner ex ressing his opinion that
extensive tampering of the ballol papers had taken place and another draft
purported to be on his own behalf I shall deal presently with the effect of the
drafts but the polnt here whigh is worth noting is what transpired between the
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wamess afxc'l the Returning Officer. The Returning Officer apparently did not
dgs€e 10 make any repor. of we Kkina ine veputy Cluek mléc.aon LOIOIMISSIONer
woauleld DM 10 maxe dud he Depuiy Chler Buecuon Commissiones seenied (0 nave

LJU0d fuInsell POWericss 10 Pass  any  orders
S wilinhoui e  ileturail, er
-gi1eclng 10 sucn a report. g vmncer

Su I.)[r aIilow‘proceed tw consider the drafts
naniyam as tnose wnicn he hag eE .

whlcn were not raued out and not b‘:glﬁi%p;;eixfﬁofsfe Anu‘inL ‘.Jrf et 1504 UL
Wwhicn purporis to be on pehair or Sri . Bl Niga... e Feww num, lwm‘? Jhe arau
Lusiricy iuagistrate, Gonaa adaressed to the woier siccion® ¢ oL allu wic
M;v: Delni. it 1s uatea tne lUth of March, Lwt., Amnong ou?é? tmng‘sm{fff: wa‘;:::
contains tne iollowing, “waen the ballot s S€ ¢ ;
came 10 me Ior scruuuy i was surprised tup?ﬁxﬁbzagéesiﬁizggg to N Bl Sl
12V 1o i3u naving 10 be .ejected o the grounqg of multipie vucmL Ddi\twr Py
seJecleq DaLoOl papers appeared to be originaly of Shri UAhuckes Law oL e
a large numper oL baliov papers which haa orlginaily peen iejcect hb mhduuumh’
on tne ground of N0 marking Or Inuf«lng ou e blang aréa JJW yotntg'n.x'u.
Iark in each case on wie symbol of tne Jongress Caluitdic in mece uin-e a-l-
lances, L am Of 1ne opuuon that there nas uveen Some Lampering or ine "Du‘uzt
pupcis dller tney were originally counteq but before they leachea .y cus o
1 have already 1nformed you aovout this yesi@Luay e€vemng over tt{e ytei Klo:f.
ihis was the statement wnich obviously tue heturming Othcer could ot egsmxe
subscribe to. After the mist count the baliot papers haa aiways been pllol m}a’
custody. 1f he was absoiutely certain that they coula wot be interterea with
Ly any outsiuer he could not report to the Chief Election CoiniulssiGier tuiac
these ballot papers seemed to have been tempered with. ‘ihis was a matter oi
his opinion ana n he coula not rorm that opinloa he couid not sign such a drati.
"It was, theretore, natural for tne Returnming Otticer not to subscribe to such a
draft and simply to put it in his pocket even it it was given tv hum Ior being
taired out and signatures as stated by Shri Subramamiyam, ‘ihis dratt was ori-
gnally dictated, as stated by Shri Subramaniyam to the Stenographer and when
the typed copy was prepared and placed befoie hum, he made certain correction
in his own hand writing and then wanted it again to be taired out which was
never done. ‘vhe drait which has been filed bears corrections 1n his own hana-
writing. ‘The next draft i1s dated the 1ith of March, 1962. Aithough Shri Subra-
maniyam admits that ne had dictated this draft also on the luth of March, 1962,
this dratt starts by saying, “whereas on information received ifrom Shri C. M.
Nigam. The Chief Election Commissioner is satisfied that in the interval bet-
ween the original counting and the recount a large number of baliot papers poi.ed
at several polling stations in the Gonda East Assembly constituency forming
part of 34 Gonda parliamentary constituency have been tampered with.” No
report as coutemplated by this paragraph having been made by Shri C. .
Nigam it was impossible tor Shn Suoramaniyam fo sign this draft and hand it
over to the Returning Officer directing him not to declare the resuit. In these
cireurnstances it is obvious that no order was in fac, passed by Shri Subramani-
yam directing the Returning Officer not to declare the result. Because a large
humber of ballot papers had been found to have contained marks which showa
not have been there if the first count was correct, a suspicion had arisen in the
mind of Shri Subramaniyam that there may have been tampering but such a
suspicion could not exist in the mind of the Returning Officer, who had taken
all possible precaution to keep the ballot papers absolutely safe and had himself
supervised whenever the ballot papers had_to be shifted from the sirong rcom.
Shri Subramaniyvam therefore hoping that the Returning Officer also had a simi-
lar suspicion in his mind might have made out the draft which he has now filled.
But such a draft could never be signed by the Returning Officer and was, in
fact, not subscribed by him. In the absence of any report frem the Returning
Officer to the effect mentioned in the draft no order was, in fact, passed by Shri
Subramaniyam not to declare the resuit.

By the way it may also be mentioned that along with these two drafts Shri
Subramaniyam has also filed another draft Ext. IIL It is not dated it purports
o be another asking for an explanation from the AR.O. as to why such mistakes
had occurred in the first counts as had been discovered at the time of the re-
count. The draft does not say whether it was to be an order signed by the Re-
turning Officer or hy himself and at the end of this draft the last sentence is,
#Also state where the ballot papers were kept after you finished the count and
before they were brought into the treasury” This again indicates that this draft
is the product of the mind of Shri Subramaniyam alone as the Returning Officer
could not have asked such an explanation from the ARO. The Returning Officer
must have known himself as to where these ballot papers were, for he had passed
an order directing them to be placed in the double lock and he must have known

which have been pruuuceu by shori
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where they were at the tine when they were so ordered. There was no Ques—
hwou ol BEnlDg e Asstl, Keturmng Officer tO glVe AL INIOFMALION,  1il€ abeludli-
iy Oficer must nave alsuo knowu sl e bauOl Papers whicn were consigered
vaudd Ry the accounting cierks are hog taken to the Assw. HeLUriuilg UMcer 100
uraars ang he couid not ask tne As3Itl, neturmng witicer dz Lo now he had count-
vq S50 many balol papers as valid when there were, 1n tact, mnvaad Ior a aoucie
arking., ‘Lne existenoe Of Such a Oralt iNwcAwes TNAL SArl suoramanlyam him-
self was making tnese drailts witnout talking 10 wie HMetu.nlog waneers about ithend.
He even was not certain wnether the discoverie; made on Wi€ LEcuuUnt Wele€ qué
to the mistake committed by the Asstt. Returning Omicer and uis stafl at ine
first count or 1t was due to tampering of palloi papers aiter whe nrst count aod
betore tne recount. ln his statement however, pnri Sup.AlAOLYAM DAs uu-
Joubtedly expressed s opimon In examunation-in-chler that the bailot pape.s
nad been tampered with betore the recount. MBut In crosg-eXamhbatlon nue had
glven his reasons for holding tnat opwmilon. He nas expressea mmselr, *'I consi-
aer 1t sate to reach the concluslion about tampellng withoul making any such
enquiry because it was a apparent on the fact of i that ine ballot papers were
iampered, What L mean by 'Apparent’ is that the initial macks being tnlck wilh
too much of ink and anotner mnark very taint with the Smudge imn the rotrmer
case at the opposite side marks with tne same seal sumultaneousiy the second
mark will be generally taint another reason 15 that the counling 15 done by the
counting Supervisor with the assistance of two clerks and in the presence ot
counting agents of tne parties. 3uch a large number ou. woubtiul ballot papers
cannot be counted 1n favour of a single candidate witnout any of the persons
noticing 1t. No otkher reagson strikeg me................ My conclusion that 30
many paliot papers with double marks could not have escaped the scruany is
based on the assumption that the A.R.Q, also scrutinised the badot papers...........
wne counting Supervisoig and counting assistants were Government vulclals and
i do not exﬁect them to 55 such a jarge numbper of ballot papers as vaud ai-
though on the face of it they were Invaild. 1f the countlng Supervisors and the
counting clerks at some of the tables were not honest and 1if the A.K.O. aid not
serutinise and counting agents did not look on them my conclusion may be incor-
reet “Thus the opinion of Shri Subramaniyam which he seems to have formed
abuu. the ballot gapers having been tampered with between ihe frst count and
the recount was based upon supposition and iniferemces without trying to know
lne circumstances under which the counting of these two sagments had taken
wlace on the 27th and 28th ot February, 1962, which have beeu stated above, No
vther evidence has been placed to inadicate that the Returning Officer had been
vrdered not to declare the result upon this evidence, I am not salistled that the
Returning Officer declared the resuit contrary to any direction given to him for
not declaring the result. All that can be said ls that Shri Suvpramaniyam him-
self expected the Returning Officer to make such a report and asx for permission
uot to declare the result. But that does not mean that there wuas a direction on
behalf of the Chief Election Commissioner under its power of superintendence
under Art. 324 of the Constitution not to declare the result. In the absence of
such a direction, the Returning Officer was bound to declare the result. There
was no illegality in his declaring the result on the 1lth of March, 1962

Having considered the evidence regarding the effort to temper with
ballot papers, it remains to consider the circumstantial evidence ul;}’)pearmg frghn?
the ballot papers themselves and whether that circumstantial evidence ig suffi-
clent to prove that they had been tampered with, There being no direct evidence
either of tampering or even of an attempt to tamper, the circumstantial evidence
must be consistent only with the theory of the ballot papers having been tamper-
ed with after the firs{ count and before the recount. If the special features
which have been pointed out on behalf of the petitioner can exist otherwise
than by the tampering of ballot papers after the first count then those features
would ot be sufficlent to uphold the theory of tampering. I will now start to
consider the evidence regarding these special features mppearing from the ballot
papers themselves. In respect of about 600 of those ballot papers, the evidence
of P.Ws 4, 5, 6 and 7 has been produced to state that they would not have passed
these ballot tﬂapers at the first count as valid if they had all the marks at that
time which they bore at the time of evidence, The second category is of 7 ballot
papers of blind voters and on which marks had been placed by the Polling Officer
pecording to the direction of the blind voters. The last category is of 234 ba'lot
%apem which were improperly accepted al the recount as valid votes for Shri

am Ratan Gupta when they were not found to have any mark on any case of
a candidate at the first count and had been rejected either on account of having
no voting mark or on account of having marks on the blank space. There is
also the evidence of the expert Shri C. T. Sarwate P;W. 11, who has, after
preparing enlarged photographs of some of the hallot pavers, come to the con-
clusion that the ballot papers had been tampered with, Shrl Bhadkamnkar, the
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aiection agent of the petitioner has also deposed i his statement about the bal-
il pdapers tnat had been tampered wilh. His slalement 1s Dot Watl v dn eye-
wilnless but he has expressea lus opinion angd has given 018 reasons Iur nu-wng
that opmion. I will start with the statement of Snrl SOdUKHMIKAr.

Shri Bhadkamnkar, the election agent of Siari N Dandekar has expressed his
pal0n and ndes ais0 given the numeers and aetalls or the Dalivl Papers, woich
accoraing to him, were iampe.ed with and over whicn were uriglndity uaae by
we voters, Bul it is a matter oI his opinion and the evidence 15 not awrussibie
as such. All that can be oI use out ol mg slatement, are the reasons wiich he
has given. in his statemeni, the first as reason he has given ror conung Lo hat
conclusion 13 “such large numper ot doubie marked bal.ot papers coula 110t have
been included 1n the pundies of valild votes of tne petitioner”. This fact that
4 large numper of mnvalid votes were counted ior tne petinoner does not neces-
surily lead 1o the conclusion that they were tampered with, 1t 18 eqQuuily uOgsi-
bie uhat some ot the clerks who were responsible for the counting delhiberately
udded the voung papers as valld votes for the petitioner Shrl N, Daluekar when-
ever they found a cleas mark in his star cage irrespective ol other marks on it.
I'nis siawement 13 genedaliy true bul whenever the voter wno uad been given an
cage were Lghtly impressed and generally did not show a 1ull maix or ine seal.
I'nig statement 13 generally irue bul whehever the voter who nad been glven an
.nked seal, tirst puts the seal on the siar mark and tnen puts ihe seal on any
other space, the second mark is bound to be .ighte. and it uepends upon where
the seal 15 put whether the mark impressed the tull seal of only a part of it.
Simply lightness of other marks does not indicate that the owncr muarks were not
made by the voter and had been subsequently put upon 1t. 1ir the other marks
had been put upon the ballot papers by some person subsequently for the pur-
pose of spolling the vote there 18 no reason why he could not put a full seal mark
and why every time his seal could be lightiy inked. All that can be assumed iz
that arter inking his seal once, he must go on puning several marks on several
ballot papers but then the first mark made by him would be tully inked and the
subsequent tew marks would be lighter. But out of about two thousand ballot
papers which have been rejected, most of them conlained one mark deeply
mmpressed and the other marks always hghter and that 1s consistent, to my mind,
only with the fact that the voter wne had on.y one inked seal with him haviug

ut one mark could only put other lighter marks on the ballot paper and the
act that most of the ballot papers contained only lighter marks apart from one
which is deeper instead of leading to the conclusion that the lighter marks are
lorged once, leads only to ihe inference that they were marked by the voter
himself. The lightness of the sccond and the third marks would depend upon
the time which the voter took in making the second and the third marks atter
making the first mark and no inference can be drawn from thigs circumstance
that the subsequent marks were a forgery. That fact that the subsequent marks
were only half or quarter seal also leads to no such inference, Anothe. réason
given iz that when lighter marks on different ballot papers are compared with
each other they are similar, The statement is too vague marks on different bal-
lot papers are neither similar in the extent to which they have been impressed
nor are they similar to each other in depth of ink. With regard to the ballot
papers which were originally rejecled as having no voting mark or having a
mark on blank area but on which subsequently a valid voting mark was dis-
covered at the recount, the only reason given by the witness for contending that
those marks are forged ones is that they were lightly impressed and that they
could not have been wrongly rejected by the Assistant Returning Officer. The
whole contention of the witness with regard to these 236 ballot papers is based
upon the Infallibility of the staff of the Assistant Returning Officer while reject-
ing these bal'ot papers. I have carefully looked inlo many of these ballot papers,
und I And that the rejection noted by the Assistant Returnmq Officer at the time of
the first count was certainly not very caretul for instance, ballot papers Exts. R /5
and R 7/6 had no voting marks at all but they had been rejected by the AR.O. under
his signature as R.M.V. iLe. rejected for multiple voting. Simlilarly voting papers Nos.
R 30/12 to R 30,23 and R 34/e to R 34/11 have been so wongly rejected. Again
voting papers Nos. 32/ and 32/2 which ought to have been rejected for multiple
voting were rejected for havmg marks on blank area. Similar is the observa-
tion with the voting paper Nos. 56/4-566/7 and 5T/ 57/7 Voting papers Nos.
R 30/1 to R 30/I had marks in the cages of more than one candidate but they
have been rejected on the ground of the having no marks. Agaln ballot papers
Nos. R 53/1 and R 53/2 we e reiected for multiple voting but these exists no mark
in the cage of any candidate. There were marks on the blank area and should
have been rejected on the ground of marks on the bland area. I am, therefore,
catigled that even the rejections which were supposed to have been made by
the Assistant Returning Officer himself after gerutinising the ballet  papers
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“jonda West polling in favour of fhe Congress candidate was hes and there-
tore 8hri Dandekar was losing. Tn such a situation, the clerks w‘{l% weara sym-
pathetic with Shri N. Dandekar started placing every ballot paper in which there
was a clear voting mark in the star cage in his package, if for no other purpoze
t¥han merely to reduce his defeaf, and slnce ... ........... in those two seg-
wments the Congress candidate was winning, nobody cared to scrutinise carefully
the voting papers which were counted as valid votes in favour of Shri Dandekar
sand the mistakes, therefore, remained unchecked till the time of the recount. It
e also noteworthy that the counting of these segments was done in the combined
wffice on 27th and 28th February 1962 where due to difficlent light and other
difficulties, checking was not possible. I am, therefore, of the opinlon that the
reasons given by the witness for thinking that the ballot papers had been tam-
pered with are wholly Insufficient to come to that conclusion and he was not
Jght in having suspected tampering of ballot papers.

The next witness, who may be considered in this connection is Shri C. T,
Barwate. He has been produced as an expert. The only matter for considera-
sion in this case is whether certain seal marks existing on the disputed ballot
papers had been made by the voter himself or had subsequently be placed b
somebody else. This matter is not one on which an expert's opinion is at all

Ye under the Evidence Act. The statement of ihis witness therefore,

admissib e | 1en
merely as the opinion of an individual is inadmissible, However, on the Dasis

of the reasons which he hag given it may be considered whether his conclusion
was right. He has examined only some of the ballot papers which are in dispute
and which he has mentioned in Annexure 1 to his report, About this Annexure
ke gays that he examined the ballot papers by naked eye and also by lenses and
microscope wherever necessary. These ballot papers bore two or more marks
of voting. He then observed that the marks upon the cages other than the star
sage were not made at the time when the mark at the star cage was made. The
frat reagson for this conclusion given by him is that a large majority of non-star
voting marks are faint, This circumstance I have already considered in the
statement of Shri Bhadkanmkar and it leads to no such conclusion, The second
reason given by him is that they showed a lack of continuity. By “continuity”
We means that the depth of ink in the first, second and third marks should go on
reducing in a continuous way by degrees and not suddently. But that factor
depends upon whether the person who makes second or third mark does se
jmmediately after making the Arst mark or wails g little so that the ink gets
He himself says that when marks are made in quick succession the

dried up.
difference in depth of the ink should nol be very much as exists on most of
these ballot papers. If a voter has placed a mark uYon the ballot pa(fer and

shen thinks of placing another mark, he is most likely to hesitate and would
think over twice before putting another mark. This would take a little lime and
the ink that had already materially exhausted after the first mark will naturally
be not deep when the second or third mark it made. This reasoning also does
ot lead to the conclusion to which the witness has come. He also admits that
in gome voting papers, mark on non-star cage is almost as deep as that on the
star cage which would indicate that in some cages at least the second mark was
made in quick succession and he admits that in this case it will be difficult to
determine that the second mark was not made at the time when the first mark
wag made. But then he goes on to say that in some of these cases, star marks
left a reflected impresslon after folding the hallot papers while the non-star
rmarks left no such impression and from thisz he infers that the second mark was
wade subsequently and not by the voter. This again iz a wrong reasoning. If
the seal contains too much of ink and on the first mark the ink is deposited
suficiently to leave an impression on the other side of the ballot paper, if the
ballot paper ie folded soon after it does not mean that the second impression
made by the same seal after the earlier ink had exhausted will also have suffi-
eient ink to make the impression on the other side of the ballot paper after it
is folded, Another reason for coming to the conclusion that the star mark snd
non-star mark were not made by the game person at the same time is that the
eross-inside the seal is not parallel in both the marks so that either the paper
or the seal has turned when the second mark is made. This is =0 in some of the
voting papers but there is nothing to indicate that the voter himself could not
turn either the seal or the (ipaper after putting one mark. In cross-exsmination
he hag admitted with regard to these features, “The time in which ink takes to
dry would depend upon the ink itself, humidity and temperature, 'There are
inkg which dry in two or three seconds.............. If n voter took an interval
of about six or geven seconds between two impressions made by him and the
ballot paper was then folded it is likely that the second impression would give
reflected impresstion and the first may mot, If the Ink was a quicker drylng ene
the interval will be shorter. 1f the impresslons are made by the voter rot in
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quick succession but with an Interval mentioned above by conclusion that the
vuy explanation for absence of one impression shows that the “non-star voung
mark has been wmpressed subsequently’ would not be correct. The interval
peiore the mk is dry on the rubber stamp itself may be 30 seconds tor partial
drying, it may even be 3 or 4 minutes before the ink totally dries up. It there
are two seats put on ballot papers one of them nearer the fold than the other
iv uay happen on folding that the impression of one is reflected ana of other is
£ 1 In my opinion, and in my evidence l have net
expressly laken these factors into consideration”., lIn view of this admission the
probalive value of the reasons given by this witness 1s practically nil,

In this connection another aspeci of the case becomes very material. These
speclal features are being pointed out in those particwlar ballot papers which
have been selected by the petitioner as having been tampered with, But #
ihere are several marks on one ballot paper, one being darker and full and the
others bewng fainter and incomplete op other ballot papers, which have beem
rejected for multiple marking, 1t would be quite ¢lear that this feature 1a mot
guch a special Leature 1n those particwar ballot papers only so as to lead to any
inzerence of tampermg. More than three thousand ballot papers in thig parlia-
mentary constituency alone have been rejected for mulliple mmarking and a
number of ballot papers, if not exactly equal to those must have been rejected im
the assembly constituency also. It was necessary tor a proper decision on these
aspects thai all these ballot papers also should have been brought on the record
and examined for comparison. Shri Sarwate has admitted. “I would have liked
to examine unguestioned ballot papers but I was told they were not available.
1 had no opporiunity io examine any of the unquestioned ballot papers of double
marks scientfically”. Not only thatl, but on behalf of Shri Ram Ratan Gupta
applicallon alter application was made lor permission to summon all the rejectesd
bauul papers for comparison, Three such applications have been printed and
all were repeatedly rejected by the tribunal on the ground that the other ballio#
papers were Irrelevant. The first such application wag made on the 24th of
July, 1968 and in paragraph 17 of this application all the used ballot papers of
Gonda North, Mankapur and Mahadeva assembly segments of 34-parliamen¥ary
constituency were asked to be summoned, The second application was made
on the 4th of September, 1863 again for summoning ot some of the ballot papers
and again lhe request was repeated by an application dated the 9th/10th of
September, 1863. In this applicalion detailed reéasons were given that these ballot
pupg€rs wera essentlal for comparison. But all ilhese applications were rejected
on the ground that these ballot papers were wholly irrelevant. I am unable te
see how those ballot papers were considered to be irrelevant when such cir-
cumglantial evidence was to be taken into consideration. Some voters who had
voted for the parliamentary constituency had also at the same time voted for the
assembly constituency and it was very relevant to see how the voters had behaved
in marking those ballot papers. I am unable to see any force in these general

features us disclosing necessarily that these ballot papers had been subsequently
tampered with,

This wilness has also prepared enlarged pholographs of some of the ballot
papers. He says that in these ballot papers he had enlarged 36 times ils impres-
sion. After emlargement it was visible to the naked eye, that there was a break
im the non-star seal in all these ballot papers but the same break was not visible
in the star seal. It is apparent from a look at these ballot papers, which the
witness has selected for enlargement, that ihe star seal has a much large
quantity of ink than the non-star geal which has disclosed a break. The bre
itself is 8o fine that it is not visible to the naked eye without enlargement and
had to be demonstrated by enlarging the impressions thirly six times. Such
@ fine break in the seal would naturally disappear if the seal is heavily inked
and it is unfortunate that this witness had selected only those cases for enlarge-
ment in which the star-seal was heavily inked. It is impossible, therefore te
come to the conclusion that the same seal having a slight break was not used
for making both the marks on the siar and on the non-star part of the ballot
bapers., I have, however, examined carefully all these ballot papers and I am of
the opinion that these breaks are not exactly similar in each case and also that
in most of the enlargements the break is not visible in light seal marks as well
which could indicate that all the non-star marks were not made by a forger
hurriedly. For instance Ext. P, 45/38 showas a break in the arm of the cross a#
a much greater distance from the arch. In Ext. P. 35/57 the break on the right
side of the arm in the arch is also not similar. In Ext. P, 55/57 there is a dis-
tinct protruding out of corner which does not exiss in Ext. P. 55/38. Again the
break disclosed in Ext. P, B5/48 is of entirely different character. There iz &
break right from the arm upto the arch and there is a regular ahannel from the
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arch to the arm. The break at the arch is much less wide than at the arm.
The very formation of the break is entirely cufferent. I am. therefore, unable
to agree with this wilness when he says thai ilus cnaracteristic break 1s simular
to each other in non-star marking every lime and that it does not exist at all
in the star mark. I am, theretore, of the opunton that these general observations
with regard to the character ot the 1mpressions made upon the ballot papers are
wholly 1nsufficient to come to the conclusion ihat all the ballot papers which
had been found at the recount Lo have becn wrongly counted at the first count
must be deemed to have been tampered with and on thai basis the result of ithe
first count should be accepted as Lhe only correct result. The evidence of Shri
Sarwate relates only to those ballol papers which he examined and about which
he has mentioned in his two lists and his conclusions even with regard 1o them
are not sound.

In this connection then remains the consideralion of the evidence of four
witnesses, who claimed themselves 10 have been engaged in the work of counting
on lhe zfth and 28th of February, 1862. These {our witnesses are P.Ws. 4 (Das-
rath Pd. Shukla), 5 (Bahadur Singh)., 6 (Ram Niwas) and 7 (Hanuman Pd.). I
have examined the evidence of these wilnesscs 1n connection with the deflciency
pf light on the 27th of February, 1962, In counting hall and I have cume to the
conciusion thal two out of these wilnesses namely P.W. 5 (Bahadur Singh) and
P.W. 8 (Ram Niwas) were not at all engaged in the work of counting and have
wrongly claimed to have worked as such, The reasons need not be repeated.
Thereiore only two witnesses remain to be considered. P.W. 4 (Dasrath Pd.
Shukla) was the counting supervigsor. All that he stated in his statement was
‘we were doing the work of sorting very carefully. The doubtiul ballut{ papers
I took myself to the A.R.O. when I placed the doubtful ballot papers he examined
them., “He was then shown some of the ballot papers which must have passed
through his table according to his own statemeni. He stated thal the ballot
papers which contained multiple marky could not have been counted at his
table as valid for Shrl Dandekar. He was then shown a few ballot papers
which had been rejected at the first count as having no maurks bul were found
at the time of the recount as having on the bullcage and he stated that he could
not have put ihose ballot papers us doubtful ones and would not have taken
them to the A.R.O. if they had a mark on bull cage at the lime of the flrst count.
Similar is the statement of P.W. 7 (Hanuman Pd.). He wag a counting clerk and
he also states that he would not have committed the mistakes which were found.
But these statements lead us nowhere. It only means that lhese two witnesses
id not deliberately place these ballot papers in the wrong box. If mistekes had
becn made, they were not made intentionally and it was not possible for these
witnesses in any case to admit even if they did deliberately make wrong count-
ing, that they had done so. 'The evidence with regard io these few ballol papers
cannot lead to any general conclusion and even 1 these few ballot papers about
which ihese witnesses have spoken are excluded from counting, they would not
affcct the regult, .

The last group of witnesses on this point are P.Ws. 12 (Ram Sarup), 13
{Raghunandan Singh Yadav) and 14 (Horilal). They have given their evidence
with regard to seven hallol papers which aecording to them had been marked
by them on bchalf of the voters. They have stated that they did not put more
than one seal mark on ihe ballot papers. P.W. 12 (Ram Sarup) admitted that
in his diary he had noted “I placed marks at places according to the statement
of the voters” I have examined his diary and I find that in hig diary wherever
he mentions the place where the mark is put, he has put it in plural but wherever
he mentions the seal by which the mark is made he has used it in the singular
word, His diary iz, therefore, consistent with his having placed more than one
mark on each ballot paper according‘hto the direction of the voter. His statement,
therefore, goes further than what his diary indicated. On behalf of Shri Ram
Ralan Gupta a letter was tried to be produced which this witness was supposed
to have written for the information of Raja Sahib of Mankapur that he had
glven his evidence according to his desires and that his work should be done.
Thiy letter was not permitted by the tribunal to be brought on record on the
ground that the witness had merely codroboraled his diary and it was, therefore
unnecessary to go into that guesiion, I am unable to see how this witness has
merely corroborated his diary. His diary was certainly equivocal if not
entirely In favour of the allegation of Shri Ram Ratan Gupta. It is his
gtatement alone which clarifies the position that he put only one rubber
geal impression on  each ballot paper. The statement of this witness
is, therefore, not wvery reliable, The next witness is PW. 13 (Raghunandan
Singh Yadav). In his examination-in-chief he stated that, “I affixed the
voting mark only once on this ballot paper according to the wish



Skc, 3(it)] THE GAZETTE OF INDIA EXTRAORDINARY 443

.ol the voter”. But subsequently this wilness objected that he had used the
word “perhaps” while making that statement and wanted to correct his state-
ment but the iribunal did nol permit him to do so as the tribunal thought thal
he had nol used the word ‘perhaps’ when glving that stulement. In cross-
.examinatlon, however, this witness has admitled that it a blind voter had insisted
that he should put two marks, he would have done the same. He further admits,
“I do not remember 1f 1 had fixed two marks but L say that 1 have fixed one
mark but (as) that is the rule”. The statement of this witness is, therelore, not
convincing. The last wilness is P.W. 14 (Hori Lal). His statement refers to only
one ballot paper. In his diary he docs not say ibat this ballot paper was marked
by him on behalf of a blind voter, but he merely mentions tnat the voler was
.nol able to see clearly, There was an objection against her bemng permitted to
vole by the congress candidate but it was withdrawn and so she was permitted
w vote, This diary does not mention that upon the ballot paper of this voter
the witness put tne mark umselt. His evidence is aiso, therefore, not conclu-
.sive, I, therefore, find that there is no evidence on behalf of Shri Dandekar
which could conclusively prove ihat any ballol paper was in a stale at the time
.of the recount in which it was not at the tume ol the first count.

Having disposed of the question of evidence on facts, I now turn to the legal
aspects of the matter. Admittedly, fhe election petition 13 not based on any
corrupt pracuce. The only ground on which the election of the appellant is
sought 1o be set aside in the pelition i3 that there was an extensive iampering
with the ballot papers after the firsl count and before the recount as a resull
of which 1,780 valid votes in favour of the petilioner in Gonda East segment of
the paritamentary constituency and 130 valid votes in Gonda West segment of
the parliamentary constitucncy had been wrongly rejected at the 1ecount,
Siunitarly, 150 ballot papers in Gonda east and 50 ballot papers in (Gonda West
segments of the parliamentary constituency were wrongly counted as valid votes
in favour of the appellant at the recount which had been rightly rejected at
the time of the first count, It was also contended that the declaration of the
result was dlegal as il was against the clear orders of the eleclion Coummission
nol to declare the resull. I have alreuady dealt with Lhe lasl point and I have
held that there was no such order. The only other ground which remains is
covered by section 100(1)(d)(iii) of the Representalion of the people Act, 1851,
namely, “If the Tribunal is of opinion.............. that the result of election in
s0 lar as it concerns a returned candidate has been materially affceted..........
by ihe improper receptlon, relusal or rejection ol any vote or the reception of any
vole which is void.” -~ -

In order to come to a finding ihat a particular vote hay been improperly
received by the relurning officer or has been improperly refused by him, the
tribunal ought to be able to say in relution to a particular vote that this vote
ovught nol Lo have been admitted by the relurning officer or ought 10 have been
admitted as a valld vote by the returning officer. The question therefore arises
what 13 the scope of the enquiry before the tribunal in order to cumc to that
conclusion., The contention oun behalf of the learned Advocale General is that
the scope of enquiry before ihe tribunal was to find out whether the action of
the returning officer was correct or not. The tribunal had, therefore, to place
itself in the position of the returning officer and thercfore the scope of enquiry
before the tribunal was the same which could he betore the reiurning officer.
Therefore since the returning offlcer could decide as te validity or invalidity of
a vote merely upon having a look at the voling paper and observing the way in
which it had been marked, the tribunal also could not go further and could not
enter into an elaboratc enquiry with the aid enlarged photographs and possibly
the use of chemlcals for testing the inks and comparison of thousands of ballot
papers put side by side If such an enquiry is permittea by the tribunal, there
is no reason why, in order to come to the conclusion whether a partlecular voting
paper is valld or not, the returning officer should also not be forced to make an
elaborate enguiry of the same nature and if it is permitted the declaration of
the results ol elcetions would become practlically impo's.slble. The contentlon of
the learned counsel therefore, is that the tribunal in the present case had gone
much beyond Its powers to enter into an elaborale enquiry in order to [ind out
whether particular marks on ihe ballot papers were made by the voters at the
time of voting or they had been subseguently put on the ballot papers. Such an
enquiry, accordinE to him, was beyond ihe jurisdiction of the tribunal, On the
other hand, on behalf of the petitioner it has been argued that the enquiry before
the tribunal was in the nature of the original suit and all kinds of evidence could
be entertained by the tribunal to determine the truth in a particular case and to
find out whether In fact a particular ballot paper was liabﬁ)e to be rejected and
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if it was wrongly admitted by the returning officer, or it was a valid vote amd
-ought to have peen adrmutied and not rejected by the returning officer, Learned
counsel for both the sides have relied for their respeciive proposition on Velu-
swami Thevar Vs. Raja Nalnar and others, 17 Electlon Law Reports P-181
(8.C.). That was a case wheare the question involved was about the improger
rejection of a nomination paper and the objection before theiwr Lordships of the
Supreme Court was that the tribunal could not entertain a ground for rejectmg
the nomunation paper which ground had not been raised before the returnumg
.officer. It was held by thewr Lordships of the Supreme Court that if the groumd
was such which could have been raised betore the returning officer. It wus
held by their Lordships of the Supreme Couri that if the ground was sueh
which could have been raised before the returning officer, it could also be raiseed
before the tribunal. One party relied upon that part where their Lordships
have heid that the tribunal could also entertain the pleas which the returning
-officer could entertain and contends that the tribunal can only consider evidenes
wnich the returning officer could entertain while the other party relied upen
the observation that the iribunal had to decide regarding the validity of tae
:nomination paper and not about the correctness of the decision by the returnimg
otticer and contends that 1n the present case what the tribunal had to decide was
whether & particular nomination paper was valid or invalid and net whether
the decision of the returning officer was valid or noy on the pasis ol the evidense
betore it. In the first place, 1 think that this point 13 not very material atter
the findings of fact given by me above but if a decision is necessary, I personally
think that there the question is one of evidence and considering the praclicabiliny
of the matter, I am of oplnion that the enquiry of the nature gone through im
this case cannot be permitted and is not contemplated by law. Here what 1s
sought to be tound is as to what was the state of marking on the ballot paper
exactly at the time when the voter left that ballot paper and afier determining
that stave to treat that to be the only valid mark on the ballet paper and to ignore
.all other marks that may exisl on the ballot paper. If such an enquiry were
permitted, the result would be that the best evidence on the poini, namely, the
voler himgelf wul have to be produced as io how he marked the ballot paper
and left il in the ballol box. All other evidence on thig point would be merely
circumstantial and not conclusive, Such an enquity would completely violare
the principle of secrecy of voting and I am unable to accept that the legislature
ever intended to permit such, an enquiry and then to count each vote on the basis
of the finding of the state of the ballot pager when the voler left it. The invem-
tion ot the legislature is mude apparent by the provisions of sgeclion 568 of the
Representation of the People Act, 1951, This section provides for a fresh peH
in the case of tampering of ballol boxes. 'The relevant part of the gection is as
follows, "1f at any election................ any ballot box used at a polmg
station ..., oo, is damaged or tampered with to such an extent, that #he
result of the poll at that polling station or place cannot be ascertained..........
the returning officer shall forthwith report the matter to the Election Commissien
........ Thereupon the Klection Commission shall after taking all material cir-
cumstances into account, either declare the poll at that polling station or plase
{0 be void etc. This section, to my mind, makes it clear that in case tamperimg
ot ballot boxes—which must include tampered with ballot papers for otherwise
a mere tampering of ballot boxes would be of no sequence so far as the elechion
18 concerned—is digcovered, if it is very minor, 1t has to be ignored and if it is
to such an extent that ihe result of the poll at ihe polling slation cannot ke
ascertalned, then the whole election of that polling station has to be declared
void. There is no provigsion in the Acl saying that the tampered votes are to be
scrutinised in order to find out which part 15 tampered and which part is net
tampered and then to count ihai vote on the basis of the finding of the mom-
tampered part. Rule 55(4) of the Conduct of Election Rules, 1961, also is to the
same effect which is as follows, “If the returning officer is satisfled that any bal-
lot box has 1 fact been tumpered with, he shall not count the ballot papera
contained in that box and shall follow the procedure laid down in section 68 in
regpect of that polling station” It is therefore clear that the intention of the
legislature was not to count the ballot papers which were suspected of having
peen tampered with and this could exclude an atiempt to find out what 1s the
tampered part and what ig not the tampered gart and to count the vote on the
basis of the non-tampered part, After providing in rule 50 mentioned above,
for non-counting of suspected ballot papers, rule 56 thereof gives instructioms
to the returning officer ag to what ballot papers are to be rejected under heads
(a) to (h) of sub-rule (2), This rule relates obviously to unsuspected votes.
Then tollows the flrst proviso which is not relevant and the second proviso is
as tollows, “provided further that a ballot paper shall not be rejected merely om
the ground that the mark indicating the vote is indistinct or made more than
once if the intention that the vote shall be for a particular candidate clearly
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appears from the way the paper Is marked- “To my mind, this proviso refers
enly to those voting papers which are not suspected of having been tampered
with and merely deals with those cases where marks made by the voter himselt
are not clearly in the cage of one of the candidates, but “if the way in which
#he ballot paper is marked” shows his intention clearly then the mere fact of
the mark being indistinet or having been made more than once will not render
the ballot paper invalid. It is not possible to vread in this proviso the power in
#me returning officer tn ascertaln which mark has been made by the voter and
which of them has been a result of the ballot paper having been tampered with
»y outslders. To my mind, therefore, the whole enquiry befora the tribunal, in.
an attempt to discqver which part of the ballot paper contains a mark made by
e voter himself and which is not, and to count the vote on the basis of the
declsion as to which is the original mark, is completely agalnst law. All that
#ke tribunal had to find out was whether tampering of the ballot papers was to
such an extent that the result could not be ascertained and- in that case the whole
reqult should have been set aside and a repoll ordered. But after the findings given
»y me rbove, even this procedure was not called for. In any case, the finding of the
wibunal that hecause some of the ballot papers were according to it proved to have-
been tampered with, therefore, all the ballot papers which had been counted at the
firgt count for the petitioner must he deemed to have been valldly counted, i3 an
unsupported finding. Apart from the ballot papers which are being challenged
as tampered with, a number of hallot papers were brought to our notice which
bare no mark in any case of any candidate but had not been rejected at the
first count and so must have heen counted as valid votes for some candidate which:
sannot be ascertained now. But those mistdkes were discovered al the recount
and were rejected either on the ground of havine no voting mark or on the
ground of having a mark In blank space. Some nf these exhibits are as follews;
“m—12, R—13 2, R—18/8, R—13/4. B—13/5, R—13/6, R—18/1 to R—16/3, R—19,
R—28/5 R—32/2, R—368. R—138/2, R—45/2 and R—59". Even if these partjeular
votes in respect of which direct evidence has been given by P.Ws. 4, 7 and 12 to
14 are excluded as tampered ballot papers, the result declared at the recount
will not be saltered.

In the petition a prayer was made that after setting aside the election of the
successful candidate, the netitinner be declared {o have been dulv elected. The
#ribunal hax passed that order. The guccessful candidate gave a notice and filed a-
petition under section 97 of the Revresentation of the People Act, 1951 and has
given evidence to show that the petitioner himselt-was guilfy of corrupt practice
and 1f he had been elected as a candidale and his election had bheen challenged on
e ground of cotrupt practice, now ralsed. his election would have been set aside.
In view of the finding in the election petition itself, T do not consider it necegsary
te examine this asmect of the case as the election of the successful candidate is
itself belne upheld as valld and therefore no questlon of going into the reecrimina-
tory petition ariszes,

The result therefore ix that the order of the tribunal setting aside the eleclion
of the appellant is rot aside and the appeal is nllowed with costs, The election of
the appellant is held to be valid.

Along with this appeal, as stated above, a number of appeals and writ petitions
Wave been filed by the officers agajnat whom remarks have been made by the
tibunsal In the course of its judgment. Since the judgment of the tribunal {tself
has been set aside by me_ I do not find it necessary to again consider the same facts
separately and glve a declslon regarding the conduct of these officers. Suffice it
te say that the conduct of none of these officers to my mind, has been preved to
be elther mala fide or in any way, derogatory to what thelr conduet ought to have
been. Some of these offlcers filed appeals also and a question had arisen whether
the appeals lie at the instance of these officers agalnst ihe remarks made in the
judgment of the tribunal. An elaborale argument was heard but I need not con-
slder all the details. In my opinion since no corrupt practice was allegzed in the
election petition, the question of naming any person as guilty of corrupt practice
does not arise and, therefore, it is not possible to hold that these officers were the
perzons named as having been gullty of corrupt practice and they had, therefore,
s right of appeal. But in the wrlt petitions, they could certalnly raise the question
that the remarks had been made against them without glving them an opportunity
of meeting the allegation against them, On the other hand, it was contended thlzllt
the remarks made agalvst the officers were a necessary part of the fabric of %h e‘
judgment and, therefore could not he expunged from it. Since, however, e
whole judgment of the tribunal has been set aside, I do not consgider it necesss&y
%0 decide these matters either. The writ petitions and the appeals ﬁlefd b,'é'u c:
eMicers mentioned In the begihning of this judgment are diemissed as Infructuous
and unnecessary and partles will bear their own costs.
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One writ petition No. 498 of 1964 which has been filed an behalf of the Stale
Government, deserves special consideration. In thig case, there was absolutely no.
evidenct_e to the eﬂ’e_ct that the State Government was, In any way, interested in
supporting the candidature of any of the candldates nor was it necessary for the -
tribunal to come to the econclusion on the question raised in the petition whether:
the State Govemment_ had encouraged the officers so to act ag t¢ make the appellant
ultimately successtul in the election. The iribunal in paragraph 169 of its judgment
observed as follows, “Shri C. M. Nigam was the District Maglstrate, Gonda. During,
the electlon he was also the returning oMcer for 34-Conda Parliamentary consti-
tuency...................At the time of the eleclion there were departmental charges
pendlng agalnst him......... He was Instrumental in bringlng about the success of
respondent no. 1 by corrupt contrivance and the guid pro que was hiz promotion
as Commlissioner of Falzabad in November, 1962 a%te‘r' the election although he was
previously superseded.” This remark necessarlly Teads to the inference that the
State Government was pleased with Shri C, M, Nigam on account of his having
acted In a corrupt manner for the success of respondent no. 1 and as a reward for
this corrupt act had raised him to 1h= position of a Commissioner which had been
denied to him earller on gceount - lepartmental action, There is no evidence on
the record whatever that the Government had at any time either encouraged or-
approved of any corrupt act by Shri C. M. Nlgam, There is also nothing on the
record to indicate that the promotion of Shri C. M. Nigam ns Commissioner was a
result of thiz improper action as held by the tribunal. Such a remark against the
GGavernment of the State 1s unsupported by anvthing on the recnrd and iz wholly
irrelevant for purposes of the judgment In which it is incorporated. The State
Government was not a party to the electlon petition and was not given an oppor-
tunity to explain how and why Shri C. M. Nigam was promoted after the election
had been declared. In fact, In this writ petition on behalf of the Stata_aﬂ the
details have been given Indicating that the decision to promote Shri C, M. Nigam as
Commissioner had been taken much before the counting of this election actually
started and the whole remarks quoted above contalned in paragraph 169 of the
Jjudgment iz entirely uncalled for. I think that paragraph 169 of the judgment of
the tribunal must be expunged.

The writ petition on behalf of the State is consequently allowed with cosls and
paragraph 169 of the judgment of the tribunal s quashed.

19-12-1966 Sd. B. D.

Hon. Takru, Ja,
I agree with orders proposed above and have nothing te add.
S8d. J, N. Takru.
19-12-1968..

First Appeal No. 305 of 1964 connected with First Appeals Nos. 316, 3°6, 328, 341
of 1964 and writ petitiong Nos. 494, 405, 496, 5173, 5174, 5216 and 5286 of 1864.

Hon’ble J, N. Taxknrv, J.

Hon'ble B. Dayal, J.
By the Court
In the result First Appéal No. 305 of 1964 is allowed with costs and the order-
of the Tribunal in setting aside the election of the appellant I8 quashed; writ peti-
tinn No. 406 of 1964 is also allowed with costs and paragraph 169 of the judegment

t the Tribunal {8 quashed while first Appeals Nos. 318. 326, 328 and 34] of ]964,
ca;nd s;vrit petitions Nos. 494, 405, 5173, 5174, 5215 and 5286 of 1964 are dismissed

and the parties are directed to bear their own costs.
&d. B. D.
8d. J. N T.
10-12-1968
[No. 82/339/62.7
By Order,

K. 8. RATAGOPALAN, Secy.
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