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"MINISTRY OF LAW
(Legislative Department)
New Delhi, the 27th December, 1969|Pausa 6, 1891 (Saka)

The following Act of Parliament received the assent of the Presi-
dent on the 27th December, 1969, and is hercby published for general
information; —

THE MONOPOLIES ANMD RESTRICTIVE TRADE
PRACTICES ACT, 1969
No. 54 or 1969
[27th December, 1969]
An Act to provide that the operation of the economic
system does not result in the concentration of economic power
to the comr.on detriment, for the centrol of monopolies, for

the prohibition of monopolistic and restrictive trade practices
and for matters connected therewith or incidental thereto.

BE it enacted by Parliament in the Twentieth Year of the
Republic of India ag follows:—
CHAPTER I
PRELIMINARY
1. (1) This Act may be called the Monopolies and Restrictive
Trade Practices Act, 1969.

(2) Tt extends to the whole of India except the State of Jammu

and Kashmir.
(3) It shall come into force on such date as the Central Govern-
ment may, by notification in the Official Gazette, appoint.

(427)
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Defnitions. 2. In this Act, unless the context otherwise requires,—

(a) "agreement” includes any arrangement or understant-
ing, whether or not it is intended that such agreement shall be
enforceable (apart from any provision of this Act) by legal
proceedings; )

(b) “Commission” means the Monopolies and Restrictive
Trade Practices Commission established under section 5;

(c) “Director” means the Director of Investigation ap-
pointed under section 8;

(d) “dominant undertaking” means an undertaking which
either by itself or along with inter-connected undertakings,—

(i) produces, supplies, distributes or otherwise controls
not less than one-third of the total goods of any description
that are produced, supplied or distributed in India or any
substantial part thereof, or

(i1) provides or otherwise controls not less than one-
third of any services that are rendered in India or any sub-
stantial part thereof:

Provided that for the purposes of this clause, the goods
produced by an undertaking which does not employ—

(¢) more than fifty workers on any day of the relevant
year, and in any part of which a manufacturing process is
being carried on with the aid of power or is ordinarily so
carried on, or

(b) more than onc hundred workers on any day of the
relevant year, and in any part of which a manufacturing
process is being carried on without the aid of power or is
ordinarily so carried on,

shall not be taken into account.

Explanation I,—Where not less than one-third of the
production, supply, distribution or control of any goods or
the provision or contro] of any service is shared by inter-
connected umdertakings, each such undertaking shall be
deemed, for the purposes of this Act, to be a dominant un-
dertaking.

Explanagtion II.—Where any goods of any description
are the subject of different formg of production, supply, dis-
tribution or control, every reference in this Act to such
goods shall be construed as reference to any of those
forms of production, supply, distribution or control, whether
taken separately or together or in such groups as may be
prescribed.

Explanation III.—Any undertaking which, either by it-
self or along with inter-connected undertakings, produces,
supplies, distributes or controls one-third of any goods or
provides or controls one-third of any services according to
any of the following criteria, namely, value, cost, price,
quantity or capacity, of the goods or services or the number
of workers employed for the production, supply, distribution
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or control of such goods or for the rendering of such services,
shall be deemed to be a dominant undertaking,

Explanation [V.—In determining the question as to
whether an undertaking is or is not a dominant undertak-
ing, regard shall be had fo—

(i) the lowest production made, or services render-
ed, by the undertaking concerned during the relevant
year, and

(i) the figures published by the Central Govern-
ment with regard to the total production made or ser-
vices rendered in India or any substantial part thereof
during the relevant year.

Explanation V.—For the purposes of Explanation IV,
production includes supply, distribution or control of
goods; .

Explanation VI—For the purposes of this clause, “rele-
vant year” means any one year out of the three calendar
years immediately preceding the preceding calendar year in
which the question whether an undertaking is or is not a
dominant undertaking is determined.

(e) “goods” includes goods produced in India, and, in rela-
tion to any goods supplied, distributed or controlled in Tndia,
also includes goods imported into India;

(f) “India” means, for the purposes of this Act, the territo-
ries to which this Act extends;

(g) “inter-connected undertakings” means two or more

undertakings which are inter-connected with each other in any
of the following manner, namely: —

(1) if one owns or controls the other,

(1) where the undertakings are owned by firms, if such
firms have one or more common partners,

(i11) where the undertakings are owned by bodies cor-
porate,—
(a) if one manages the other, or

(b) if one is a subsidiary of the other, or

(¢) if they are under the same management with-
in the meaning of section 370 of the Companics Act,
1958, or

(d) if one exercises control over the other in any
other manner,

1 of 1935,

(iv) where one undertaking is owned by a body corpo-
rate and the other is owned by a firm, if one or more part-
ners of the firm,—

(a) hold, directly or indirectly, not less than fifty
per cent. of the shares, whether preference or equity,
of the body corporate, or
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(b) exercise control, directly or indirectly, whether
as director or otherwise, over the body corporate,

(v) if one is owned by a body corporate and the other
is owned by a firm having bodies corporate as its partners,
if such bodies corporate are under the same management
within the meaning of the said section 370,

(vi) if the undertakings are owned or controlled by the
same person or group of persons,

(vii) if one is connected with the other either directly
or through any number of undertakings which are inter-
connected undertakings within the meaning of one or more
of the foregoing sub-clauses,

Iustration

Undertaking B is inter-connected with undertaking A and
undertaking C is inter-connected with undertaking B, Under-
taking C is inter-connected with undertaking A; if undertaking
D is inter-connected with undertaking C, undertaking D will be
inter-connected with undertaking B and consequently with un-
dertaking A; and so on.

Explanation.—For the purpose of clause (g), two or more
undertakings shall be deemed to he inter-connected,—

(a) if one or more undertakings which are inter-con-
nected undertakings [as deflned in clause () ] jointly or
severally, own, manage or control the other,

(b) if one or more individuals together with their rela-
tives, or firms In which such individuals or thelr relatives
are partnerg, jointly or severallv, own, manage or control
the other,

(¢) if inter-connected undertakings referred to in sub-
clause (a) and persons, relatives or firms referred to in sub-
clause (b), jointly or severally, own, manage or control the
other;

(h) “member” means a member of the Commission;

(i) “monopolistic trade practice” means a trade practice
which has, or is likely to have, the effect of,—

(i) maintaining prices at an unreasonable level by
limiting, reducing or otherwise controlling the produc-
tion, supply or distribution of goods of any descrip-
tion or the supply of any services or in any other man-
ner,

(i) unreasonably preventing or lessening competl-
tion in the production, supply or distribution of any
goods or in the supply of any services,

(iii) limiting technical development or capital in-
vestment to the common detriment or allowing the
quality of any goods produced, supplied or distributed,
or any service rendered, in India to deteriorate;
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(§) “monopolistic undertaking” means—
(i) a dominant undertaking which, or
(i) an undertaking which, together with not more
than two other independent undertakings—

(@) produces, supplies, distributes or otherwise con-
trols not less than one-half of the total goods of any
description that are produced, supplied or distributed in
India or any substantial part thereof, or

(b) provides or otherwise controls not less than
one-half of the services that are rendered in India or any
substantial part thereof:

Provided that for the purposes of this clause, the goods
vroduced by an undertaking which does not employ—--

(A) more than fifty workers on any day of the relevant
year, and in any part of which a manufacturing process is
being carried on with the aid of power or is ordinarily so
carried on, or

(B) more than one hundred workers on any day of the
relevant year, and in any part of which a manufacturing
process is being carried on without the aid of power or 1is
ordinarily so carried on,

‘shall not be taken into account,

Explanation I—Any undertaking which either by itself or
along with not more than two other independent undertakings.
produces, supplies, distributes or controls one-half of any goods
or provides or controls one-half of any services according to
any one of the following criteria, namely, value, cost, price, quan~
tity or capacity, of the goods or services or the number of work-
ers employed for the production, supply, distribution or control
of such goods or for the readering of such services, shall be deem-
ed to be a monopolistic undertaking.

Explanation II.—In determining the guestion as to whether
. an undertaking 13 or iz not a monopolistic undertaking, regard
shall be had to—

(1) the lowest production made. or services rendered by
the undertaking concerncd during the relevant year, and

(ii) the figures published by the Central Government
with regard to the total production made or services
rendered in Tndia or any substantial part thereof during the
relevant year.

Explanation III.—For the purposes of Explanation II, pro-
duction includes supply, distribution or control of goods.

Explanation IV.—TFor the purposes of this clause, “relevant
year” means any one year out of the three calendar vears imme-
diately preceding the preceding calendar year in which the ques-
tion whether an undertaking is or is not a monopolistic under-
taking is determined.

(k) “prescribed” means prescribed by rules made under
this Act:
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(1) “price”, in relation to the sale of any goods or to the
performance of any services, includes every valuable considera-
tion, whether direct or indirect, and includes any consideration
which in effect relates to the sale of any goods ro to the per-
formance of any services although ostensibly relating to any
other matter or thing;

(m) “register” meang the register kept by the Reglstrar
under section 36;

(n) “Registrar” means the Registrar of Restrictive Trade
Agreements appointed under section 34, and includes every
Additional, Joint, Deputy or Assistant Registrar appointed
under that section;

(o) “restrictive trade practice” means a trade practice
which has, or may have, the effect of preventing, distorting or
restricting competition in any manner and in particular,—

(1) ‘which tends to obstruct the flow of capital or re-
sources into the stream of production, or

(i{) which tends to bring about manipulation of prices
or conditions of delivery or to affect the flow of supplies in
the market relating to goods or services in such manner
as to Impose on the consumers unjustified costs or restric-
tions;

(p) “retaller”, in relation to the sale of any goods, includes
every person, other than a wholesaler, who sells the goods to
any other person; and in respect of the sale of goods by a
wholesaler, to any person for any purpose other than re-sale,
includes that wholesaler;

(@) “scheme of finance” means a scheme indicating the
sources from which, and the terms and conditions on which,
finances are proposed to be obtained by an undertaking;

(r) “service” means service of any description which is
made available to potential users and includes the provision of
facilities in connection with banking, insurance, transport, sup-
ply of electrical or other energy, board or lodging or both,
entertainment, amusement or the purveying of news or other
information, but does not include the rendering of any service
free of charge or under a contract of personal service;

(8) “trade” means any trade, business, industry, profession or
occupation relating to the production, supply, distribution or
eontrol of goods and includes the provision of any services;

(t) *“trade assoclation” meang a body of persons (whether
fncorporated or not) which is formed for the purpose of further-
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ing the trade interests of its members or of persons represented
by its members;

(u) “trade practice” means any practice relating to the car-
rying on of any trade, and includes—

(1) anything done by any person which controla or
affects the price charged by, or the method of trading of, any
trader or any class of traders,

(#) a single or isolated action of any person in relation
{0 any trade;

(v) “undertaking” means an undertaking which is engaged
in the production, supply, distribution or control of goods of any
description or the provision of service of any kind;

(w) “value of assets”, in relation to an undertaking, means
the value of its assets as shown in itz books of account after
making provision for depreciation or for renewals, or diminu-
tion in value;

(x) “wholesaler”, in relation to the sale of any goods, means
a person who sells the goods to any person for the purpose of
resale;

(y) words and expressions used but not defined in this Act
and defined in the Companies Act, 1956, have the meanings
regpectively agsigned to them in that Act,

3. Unless the Central Government, by notification in the Official
Gazette, otherwise directs, this Act shall not apply to—

(a) any undertaking owned or controlled by a Government
company, '

(b) any undertaking owned or controlled by the Govern-
ment,

(¢) any undertaking owned or comtrolled by a corporation
(not being a company) established by or under any Central,
Provincial or State Act,

(d) any trade union or other association of workmen or em-
ployees formed for their own reasonable protection as such work-
men or employees,

(e) any undertaking engaged in an industry, the manage-
ment of which has been taken over by any person or body of
persons in pursuance of any authorisation made by the Central
Government under any law for the time being in force.

4. (1) Save as otherwise provided in sub-section (2) or elsewhere
in this Act, the provisions of this Act shall be in addition to, and
not in derogation of, any other law for the time being in force.

(2) Notwithstanding anything contained in section 3 or elsewhere
in this Act, so much of the provisions of this Act, as relate to matters
in respect of which specific provisions exist in the—

(i) Reserve Bank of India Act, 1934, or the Banking Regula-
tion Act, 1849, or

(i) State Bank of India Act, 1956, or the State Bank ' of
India (Subsidiary Banks) Act, 1858, or

(i#%) Insurance Act, 1938,

shall not apply to a banking company, the State Bank of India or &
subsidiary bank, as defined in the State Bank of India (Subsidiary

Banks) Aot, 1959, or an insurer, as the case may be.
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CHAPTER II
MONOPOLIES AND RESTRICTIVE TRADE PracTicES COMMISSION

5. (1) For the purposes of this Act, the Central Government
shall establigsh, by notification in the Official Gazette, a commission
to be known as the Monopolies and Restrictive Trade Practices Com-~
misgsion which shall consist of a Chairman and not less than two
and not more than eight other members, to be appointed by the
Central Government.

(2) The Chairman of the Comimission shall be a person who is, or
has beer or is qualified to be, a Judge of the Supreme Court or of a
High Court and the members thereof shall be persons of ability,
integrity and standing who have adequate knowledge or experience
of, or have shown capacity in dealing with, problems relating to
economics, law, commerce, accountancy, industry, public affairs or
administration. ' '

 (3) Before appointing any person as a member of the Commis-
sion, the Central Government shall satisfy itself that the person does

‘nct, and will not, have, any such financial or other interest as is

likely to affect prejudiclally hig functions es such member,

6. (1) Every member shall hold office for such period, not exceed-
ing five years, as may be specified by the Central Government in the
notification made under sub-scction (1) of section 5, but shall be
eligible for re-appointment:

Provided that no member shall hold office as such for a total
period exceeding ten years, or after he has attained the age of sixty-
five years, whichever g earlier.

(2) Notwithstanding anything ocontained in sub-section (1), a
member may—

(¢) by writing under his hand and addressed to the Central
Government resign his office at any time;

(b) be removed from his office in accordance with the pro-
vigions of section T.

(3) A casual vacancy caused by the resignation or removal of the
Chairman or any other member of the Commission under sub-section
(2) or otherwise shall be fllled by fresh appointment.

(4) No act or proceeding of the Commission shall be invalid by
reason only of the existence of any vacancy among its membem or
any defect in the constitution thereof.

(5) The Chairman of the Commission and other members shall
receive such remuneration and other allowances and shall be govern-
ed by such conditions of service as may be prescribed:

Provided that the remuneration of the Chairman or any other
member shall not be varied to his dlsadvantage after his appoint-
ment.
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(6) In the case of a difference of opinion among the members of
the Commission, the opinion of the majority shall prevail and the
opinion or orders of the Commission shall be expressed in terms of
the views of the majority.

(7)) The Chairman of the Commission and every member shall,
before entering upon hig office, inake and subscribe to an oath of
office and of secrecy in such form, in such manner and before such
authority as may be ‘prescribed.

(8) Ahy menber ceasing to hold office as such shall not hold any
appointment in, or be connected with the management or adminis-
tration of, any industry or undertaking to which this Act applies for
‘a period of five years from the date on which he ceases to hold such
office,

7. (1) The Central Government may remove from office any
member, who—

(a) has been adjudged an insolvent, or

(b) has been convicted of an offence which, in the opinion
of the Central Government, involves moral turpitude, or

(¢) has become physically or mentally incapable of actling
as such member, or .

(d) has acquired such financial or other inferest as is likely
to affect prejudicially his functions as a member, or

(e) has so abused his position as to render his continuance
in office prejudicial to the public interest.

(2) Notwithstanding anything contained in sub-section (1), no
member shall be removed from his office on the ground specified in
clause (d) or clause (e) of that sub-section unless the Supreme
Court, on a reference being made to it in this behalf by the Central
Government, has, on an inquiry held by it in accordance with such
procedure as it may specify in this behalf, reported that the mem-
ber ought, on such grounds, to be removed.

8. The Central Government may, in consultation with the Com-
mission, appoint a Director of Investigation for making investiga-
‘tions for the purposes of this Act and may, in addition, make provi-
sion with respect to the number of members of the staff of the Com-
mission and their conditions of service:

Provided that the conditions of service of the Director or any
member of the staff of the Commission shall not be varied to his
disadvantage after his appointment.

9. The salaries and allowances payable to the members and the
adminisfrative expenses, including salaries, allowances and pensions,
payable to or in respect of officers and other employees of the Com-
mission, shall be defrayed out of the Consolidated Fund of India.
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JURISDICTION, POWERS AND PROCEDURE OF THE COMMINSION

Tnquiry 10. The Commission may inquire into—

into

mMonopo- (a) any restrictive trade practice—

Ustic or . .

restrictive (i) upon receiving a complaint of facts which constitute
trade such practice from any trade or consumers’ association hav-
g;'gt:fn._' ing a membership of not less than twenty-flve persons or
migsion. from twenty-flve or more consumers, or

(i1) upon a reference made to it by the Central Govern-
ment or a State Government, or

(i4i) upon an application made to it by the Registrar,
or

(fv) upon its own knowledge or information;

(b) any monopolistic trade practice, upon a reference made
to it by the Central Government or upon its own knowledge or

information.
Investi- 11, In respect of any restrictive trade practice of which com-
gli?cl:ogy plaint is made under sub-clause (i) of clause (a) of section 10, the

before Commigsion shall, before issuing any process requiring the attend-
tesue of ance of the person complained against, cause a preliminary investiga-
process in tion to be made by the Director, in such manner as it may direct, for
certaln  the purpose of satisfying itself that the complaint requires to be in-
Ganes. quired into.

Powara ot 12. (1) The Commission shall, for the purposes of any inquiry
m&;‘:“ under this Act have the same powers as are vested in a Civil Court
" under the Code of Civil Procedure, 1908, while trying a suit, in res- 8of 1908,

pect of the following matters, namely:—

(a) the summoning and enforcing the attendance of any
witness and examining him on oath;

. (b) the discovery and production of any document or other
material object producible as evidence;

(c) the reception of evidence on afidavits;

(d) the requisitioning of any public record from any court
or office;

(e) the issuing of any commission for the examination of
witnesses.

(2) Any proceetding before the Commission shall be deemed to
be a judicial proceeding within the meaning of sections 193 and 228
of the Indlan Penal Code, and the Commission shall be deemed to 45 ut 1080,
be a civil court for the purposes of section 195 and Chapter XXXV
of the Code of Criminal Procedure, 1898. b ol 1090,

(3) The Commission shall have power to require any person—

(a) to produce before, and allow to be examined and kept
by, an officer of the Commission specified in this behalf, such
books, accounts or other documsents in the custody or under the
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control of the person so required as may be specified or des-
cribed in the requisition, being documents relating to any trade
practice, the examination of which may be required for the
purposes of this Act; and

(b) to furnish to an officer so gpecified such information as
respects the trade practice as may be required for the purposes
of this Act or such other information as may he in his possession
in relation to the trade carried on by any other person.

(4) For the purpose of enforcing the attendance of witnesses the
local limits of the Commission’s jurisdiction shall be the limits of
the territory of India.

13. (1) In making any order under this Act, the Commission may
make such provisions not inconsistent with this Act, as it may think
necessary or desirable for the proper execution of the order and any
person who commits a breach of or fails to comply with any obl-
gation imposed on him by any such provision shall he deemed to be
guilty of an offence under this Act.

(2) Any order made by the Commission may be amended or
revoked at any time in the manner in which it was made.

(3) An order made by the Commission may be general in itz ap-
plication or mmy be limited to any particular class of traders or g par-
ticular class of trade practice or a particular trade practiee or a parti-
cular locality, o

14. Where any practice substantially falls within monopolistic or
restrictive trade practice, or both, relating to the production, supply.
distribution or control of goods of any description or the provision of
any services and any party to such practice doeg not carry on busi-
ness in India, an order may be made under this Act with respect to
that part of the practices which is carried on in India,

15, No order made under this Act with respect to any monopolis-
tic or restrictive trade practice shall operate so ag to restrict—

(a) the right of any person to restrain any mfringement of
a patent granted in India, or

(b) any person as to the condition which he attaches to a
licence to do anything, the doing of which but for the licence
would be an infringement of a patent granted in India, or

(c) the right of any person to export goods from Indla, te
the extent to which the monopolistic or restrictive trade prac-
tice relates exclusively to the production, supply, distribution
or control of goods for such export.

18. (1) The central office of the Commission shall be in Delhi but
the Commission miay sit at such places in India and at such times as

may be most convenient for the exercise of its powers or functions
under this Act.
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—

(2) The powers or functions of the Commission may Be exercised
or discharged by Benches formed by the Chairman of the Commis-
sion from among the members,

?eﬁmf 17. (1) Subject to the provisions of sub-section (2), the hearing
p(ilb]_ic % of proceedings before the Commission shall be in public.
:;g:iitl in (2) Where the Commission is satisfied that it is desirable to do

circum. so by reason of the confidential nature of any offence or matter or
gtances, for any other reagon, the Commission may—

(a) hear the proceeding or any part thereof in private;

(b) give directions as to the persons who may be present
thereat;

(c) prohibit or restrict the publication of evidence given
before the Commission (whether in public or in private) or of
matters contained in documents filed before the Commission.

Procedure 18. (1) Subject to the provisions of this Act, the Commission

of the
Commis- shall have power to regulate—

S100. (a) the procedure and conduct of its business;

(b) the procedure of Benches of the Commission;

(c) the delegation to one or more members of such powers
or functions as the Commission may specify,

(2) In particular, and without prejudice to the generality of the
foregoing provisions, the powers of the Commission shall Include
the power to determine the extent to which persons interested or
claiming to be interested in the subject-matter of any proceeding
before it are allowed to be present or to be heard, either by them- -
selveg or by thelr representatives or to cross-examine witnesses or
otherwise to take part in the proceeding.

Orders of 19. The Commission shall cause an authenticated copy of every
the Com- ;401 made by it in respect of a restrictive trade practice to be for-

:Eisgion warded to the Registrar who shall have it recorded In such manner

noted as mayv be prescribed.
in the
ragister.

CHAPTER III

CONCENTRATION OF ECONOMIC POWER

Part A
Under- 20. This Part shall apply to—
takings to . e :
which (a) an undertaking if the total value of-—
this Part )
applies, (i) its own assets, or

(1) its own assets together with the assets of its inter-
connected undertakings,
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is not less than twenty crores of rupees;

(b) a dominant undertaking—

() where it is a single undertaking, the value of ita

agsets, or

(it) where it consists of more than ‘one undertaking, the
sum-total of the value of the assets of all the inter-connected
undertakings constituting the dominant undertaking,

ig not less than one crore of rupees,

Explanation—The value referred to in this section shall be,—

(1) in the case of an undertaking referred to in clause
(a) or clause (b), as the case may be, the value of its asgsets
on the last day of its financial year which closes during the
calendar year immediately preceding the calendar year in
which the question arises as to whether this Part does or
does not apply to such undertaking; and

(#1) in the case of an inter-connected undertaking, the
value of its assets on the Jast day of its financial year which
closes during the ca'endar year immediately preceding the
calendar year in which the question arises as to whether
this Part does or does not apply to the undertaking referred
to in clause (a) or clause (b).

21. (1) Subiect to the provisions of section 23, where an under-
taking to which this Part applies proposes to substantially exvpand
fts activities by the issue of fresh capital or by the installation of
new machinery or other equipment or in any other manner, it shall,
befor:: taking any action to give effect to the proposal for such ex-
pansion, give to the Central Government notice, in the prescrib-
ed form, of its intention fo make sech expansion, stating therein
the scheme of finance with regard to the proposed expansion, whe-
ther it is connected with any other undertaking or undertakings
and if so, giving particulars relating to all the inter-connected under-
takings and such other information as may be prescribed.

(2) Notwithstanding anything contalned in anv other 'aw for
the time being in force. no undertaking shall give effect to anvy nro-
posal for its substantial expansion wunless such proposal has been
apvroved by the Central Government,

Explanation.—For the purpose of this section, an undertaking
shall be deemed to expand substantially if, after such expansion —

(¢) In the case of an undertaking to which clause (a) of
section 20 applies,—

' (i) the value of ifs assets, before the expansion, would
regult in an increase by not less than twenty-flve per cent.
of such value, or

(31) the production, supply or distribution of anv goods
or the provision of any services by it before the expanslon,

Expan-
slon of
under-

takings.



Establigh-
ment of

new under.

takings.

440 THE GAZETTE OF INDIA EXTRAORDINARY [ParT II

would result in an increase by not less than twenty-flve per
cent. of the goods produced, supplied, distributed or control-
led, or services provided, by it;

(b) in the case of an undertaking to which clause (b) of
section 20 applies, the production, supply, distribution or con-
trol of any goods or the provision of any services by it would
result in an increase by not less than twenty-five per cent. of
the goods produced, supplied, distributed or controlled, or servi-
ces provided, by it before the expansion.

(3) (a) The Central Government may call upon the undertaking
concerned to satisfy it that the proposed expansion or the scheme of
finance with regard to such expansion iz not likely to lead to the con-
centration of economic power to the common detriment or is not
likely to be prejudicial to the public interest in any other manner
and thereupon the Central Government may, if it is satisfled that it
is expedient in the public interest so to do, by order accord approval
to the proposal for such expansion. '

(b) If the Central Government is of opinlon that no such order
a8 is referred to in clause (a) can be made without a further inquiry,
it may refer the application fo the Commission for an inquiry and
the Commission may, after such hearing ag it thinks fit, report to the
Central Governnent its opinlon thereon.

(¢) Upon receipt of the report of the Commission, the Central
Government may pass such orders with regard to the proposal for
the expansion of the undertaking as it may think fit,

(d) No scheme of any expansion approved by the Central Gov-
ernment and no scheme of finance with regard to such expansion
shall be modified except with the previous approval of the Central
(Government, '

(4) Nothing In this section shall apply to any industrial under-
taking (which iz not a dominant undertaking) to which gection 13
of the Industries (Development and Regulation) Act, 1951, applies,
in so far as the expansion relates to production of the same or simi-
lar type of goods.

22. (I) No person or authority, other than Government,
shall, after the commencement of this Act, establish any new under-
“taking which, when established, would become an inter-connected
undertaking of an-undertaking to which clause (a) of section 20

applies, except under, and in accordance with, the previous permis-
slon of the Central Government,

(2) Any person or authority Intending to establish a new under-
taicing referred to in sub-section (I) shall, before taking any action
for the establishment of such undertaking, make an application to
the Central Government in the prescribed form for that Govern-
ment’s approval to the pronosal of establishing any undertaking and
shall set out in such application information with regard to the

68 of 1951
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inter-connection, if any, of the new undertaking (which is intended
to be established) with every other undertaking, the scheme of
finance for the establishment of the new undertaking and such other
information as may be prescribed.

(3) (¢) The Central Government may call upon the pegson or
authority to satisfy it that the proposal to establish a new undertak-
ing or the scheme of finance with regard to such proposal is not
likely to lead to the concentration of economic power to the com-
mon detriment or is not likely to be prejudicial to the public interest
in any other manner and thereupon the Ceniral Government may, #
it is satisfied that it is expedient in the public interest so to do, by

order accord approval to the proposal.

(b) If the Central Government is of opinion that no such approv.
al as is referred to in clause (@) can be made without further in-
quiry, it may refer the application to the Commission for an in-
quiry and the Commission may, after such hearing as it thinks fit,
report to the Central Government its opinion thereon,

(¢) Upon receipt of the report of the Commission, the Central
Government may pass such orders with regard to the proposal for
the establishment of a new undertaking as it may think fit.

(d) No scheme of finance on the strength of which the establish-
ment of a new undertaking has been approved by the Central
Government shall ke modified except with the previous approval of

that Government,

23. (1) Notwithstanding anything contained in any other law for
the time being in force,—

(a) no scheme of merger or amalgamation of an undertak-
ing to which this Part applies with any other undertaking,

(b) no scheme of merger or amalgamation of {two or more
undertakings which would have the effect of bringing into exis-
tence an undertaking to which clause (a) or clause (b) of sec-

tion 20 would apply,

shall be sanctioned by any Court or be recognised for any purpose sr
be given effect to unless the scheme for such merger or amalgamation
has been approved by the Central Government under this Aect.

(2) If any undertaking to which this Part applies frames a
scheme of merger or amalgamation with any other undertaking, or
a scheme of merger or amalgamation is proposed between two or more
undertakings, and, if as a result of such merger or amalgamatlon,
an undertaking would come into existence to which clause (a) or
clause (b) of section 20 would apply, it shall, before taking any
action to give effect to the proposed scheme, make an application to
the Central Government in the preseribed form with a copy of the

scheme annexed thereto, for the approval of the scheme,

(3) Nothing in sub-gectlon (1) or sub-section (2) shall apply to
the scheme of merger or amalgamation of such inter-connected
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same goods,

(4) If an undertaking to which this Part applies proposes to
acquire by purchase, take over or otherwise the whole or part ef an
undertaking which will or may result either—

(a) in the creation of an undertaking to which this Part
would apply; or

(b) in the undertaking becoming an inter-connected under-
taking of an undertaking to which this Part applie=

it shall, hetore giving any effect to its proposals, make an application
in writing to the Central Government in the prescribed form of its
intention to make such acquisition, stating therein information re-
garding its inter-connection with ether undertakings, the scheme of
iinance with regard to the proposed acquisition and such other infor-

‘mation as may be prescribed.

(5) No proposal referred to in sub-section (4) which has been
approved by the Central Government and no scheme of finance wilh
regard to such proposal shall be modified except with the previous
approval of the Central Government, '

.(6) On receipt of an application under sub-section (2) or sub-
section (4), the Central Government may, if it thinks fit, refer the
matter to the Commission for an inquiry and the Commission may,

after such hearing as it thinks fit, report to the Central Government
its opinion thereomn.

(7) On receipt of the Commission’s réport the Central Govern-
ment may pass such orders as it may think fit.

(8) Notwithstanding anything contained in any other law for the
time being in force, no proposal to acquire by purchase, take over or
otherwise of an undertaking to which this Part applies shall be
given effect to unless the Central Government has made an order
according its approval to the proposal,

(9) Nothing in sub-section (4) shall apply to the acquisition by
an undertaking, which is not a dominant undertaking, of another un-
dertaking which is not also a dominant undertaking, if both such
undertakings produce the same goods;

Provided that nothing in this sub-section shall apply if as a result
of such acquisition an undertaking comes into existence to which
clause (@) or clause (b) of section 20 would apply.

24, Where any merger, amalgamation or take over f{s being, or
has been, effected in contravention of the provisions of section 23,
the Central Government may, after such consultation with the Com-
mission as it may consider necesgsary, direct, without prejudice to
any penalty which may be imposed under this Act for such con-
travention, the undertaking concerned to cease and desist from such
contravention, to divest itself of the stock or other share capital or
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=

assets so acquired and to carry out such further directions as the
Central Government may, in all the circumstances of the case, issue.

25. (1) Notwithstanding anything to the contrary contained in
any other law for the time being in force, no person, who is a director
of an undertaking to which this Part applies, shall be appointed,
after the commencement of this Act, as a director of any other under-
taking except with the prior approval of the Central Government
and any appointment contrary to the provisions of this section shall
be void:

Provided that the approval of the Central Government shall not
be necessary to the appointment of a person as a director of an
undertaking unless he holds such office in more than ten inter-
connected undertakings.

(2) Notwithstanding anything contained in sub-section (1), no
act done by a person ag a director shall be invalid merely on the
ground that his appointment was void by reason of this section or
of any provision of this Part:

Provided that nothing in this section shall be deemed to give
validity to any act done by a director after hig appointment has
been shown to the undertaking and the director concerned to be
void.

(3) Notwithstanding anything to the contrary contained in any
other law for the time being in force, every director holding such
directorship as is not consistent with the provisions of this section
shall, unless his appointment expires earlier, obtain within a period
of one year from the commencement of this Act, the approval -of
the Centra, Government to such appointment and if he fails to do
50, his appointment shall, on the expiry of the said period, become
void.

(4) The provisions of sub-sections (1), (2) and (3) shall, as far
as may be, apply to partners of any firm which is an undertaking
within the meaning of this Act, as they apply to directors of com-
panies.

26. (1) Every undertaking to which thiz Part applies at the com-
mencement of this Act or. to which the provisions of that Part
become applicable thereafter, shall, within gixty days from such
commencement or the date on which that Part becomes first appli-
cable to it, or within such further time as the Central Government
may, on sufficient cause being shown, allow, make an application
(in such form and containing such particulars as may be prescribed)
ta the Central Government for its registration as such undertaking.

(2) The Central Government shall, on receipt of the application
referred to in sub-section (1), forthwith enter the name of the under-
taking in a register to be maintained for the purpose and issue to the
undertaking concerned a certificate of registration containing such
particulars as may be prescribed.
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(3) Any undertaking which has ceased to be an undertaking to
waich this Part applies may, at any time after such cesser, apply
to the Central Government for cancellation of the registration and
the Central Government may, after making such inquiry as it may
think iit, cancel the registration of such undertaking and notify such
caucellation in the Official Gazette.

Part B

271. (1) Notwithstanding anything contained in this Act or in any
other law for the time being in force, the Central Government may,
it it is of opinion that the working of an undertaking to which
Part A of this Chapter applies, is prejudicial to the public interest,
or has led, or is leading, or is likely to lead, to the adoption of any
monopolistic or restrictive trade practices, refer the matter to the
Commission for an inquiry as to whether it is expedient in the public
witerest to make an order,—

(a) for the division of any trade of the undertaking by the
sale of any part of the undertaking or assets thereof, or,

(b) for the division of any undertaking or inter-connected
_undertakings into such number of underiakings as the circums-
tances of the case may justify,

and the Commission may, after such hearing as it thinks fit, report
to the Central Government its opinion thereon and shall, where it
is of opinion that a division ought to be made, specify the manner
of the division and compensation, if any, payable for such division.

Explanation.—For the purposes of this section all activities
carried on by way of trade by an undertaking or two or more inter-
connected undertakings may be treated as a single trade.

(2) If the Commission so recommends, the Central Government
may, notwithstanding anything contained in any other law for the
time being in force, by an order in writing, direct the division of
any trade of the undertaking or of the undertaking or inter-connected
undertakings.

(3) Notwithstanding anything contained in any other law for the
time being in force, the order referred to in sub-section (2) may
provide for all such matters as may be necessary to give effect to
the division of any trade of the undertaking or of the undertaking
or inter-connected underfakings, including,—

(a) the transfer or vesting of property, rights, liabilities or
obligations;

(b) the adjustment of contracts either by the discharge or
reduction of any liability or obligation or otherwise;

(c) the creation, allotment, surrender or cancellation of any
shares, stock or securities;

(d) the payment of compensation;

(e) the formation, or winding up of an undertaking or the
amendment of the memorandum and articles of association or
any other instruments regulating the business of any undertak-

ing;
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(f) the extent to which and the circumstances in which
provisions of the order affecting an undertaking may be altered
by the undertaking and the registration thereof;

(g) the continuation, with such changes as may be neces-
sary, of parties to any legal proceeding. '

(4) Where the Central Government makes, or intends to make,
an order for any purpose mentioned in sub-section (3), it may, with
a view to achieving that purpose, prohibit or restrict the doing of
anything that might impede the operation or making of the order
and may impose on any person such obligations as to the carrying
on of any activities or the safeguarding of any assets, as it may
think fit, or it may, by order, provide for the carrying on of any
activities or gafeguarding of any assets either by the appointment
of a person to conduct, or supervise the conduct of, any such activi-
ties or in any other manner.

(5) Notwithstanding anything contained in any other law for the
time being in force or in any contract or in any memorandum or
articles of asgociation, an officer of a company who ceases to hold
office as such In consequence of the division of an undertaking or
Inter-connected undertakings shall not be entitled to claim any com-
pensation for such cesser,

Part C

28. In exercising its powers under Part A or Part B of this Chan-
ter, the Central Government, or, as the cage may be, the Commission.
ghall take into account all matters which appear in the particular
circumstances to be relevant and, among other things, regard shal
be had to the need congistently with the general economic position
of the country—

(¢) to achieve the production, sunnly and digtribution, by
most efficient and economical means. of goods of such types and
qualities, in such volume and at such prices as will best meet

the requirements of the defence of India, and home and overseas:

markets:

(b) to have the trade organised in such a way that its
efficiency is progressively increased;

(¢) to ensure the best use and distribution of men, materials
and industrial capacity in India;

(d) to effect technical and technological improvements in
trade and expansion of existing markets and the opening un of
new markets;

(e) to encourage new enterprises as a countervailing force
to the concentration of economic power to the common detri-
ment;

() to regulate the contrel of the material resources of the
community to subserve the common good; and

(g) to reduce dismarifies in development hetween different
regions and more eapcclally in relation to arcas which have re.
mained markedly backward.
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29. Before making an order under this Chapter, the Central Gov-
ernment shall give a reasonable opportunity of being heard to any
person who is, or may be, in its opinion, interested in the matter
under the consideration of that Government,

30. (1) Where the Central Government is of opinion that no
approval can be accorded under section 21 or gection 22, or no order
under section 23 can be made, unless a further inquiry has been.
held into the matter by the Commission, it shall refer the matter
to the Commission within sixty days from the date of receipt of
the notice under section 21, application under section 22 or the
proposal under section 23, as the case may be:

Provided that where further particulars in connection with any
such notice, application or proposal are called for by the Central
Government, the said period of sixty days shall be computed from
the date on which such further particulars are furnished to that
Government. |

(2) Where any notice, application or proposal under this Chapter
is referred to the Commission for an inquiry, it shall be the duty,
of the Commission to make its report on the matter referred to it
within ninety days from the date on which the reference i3 received
by it, except where the Commission, for special reasons recorded by
it in writing, i3 of opinion that the report cannot be made by it
within the said period of ninety days.

. (3) Every notice, application or proposal in respect of which a
report has been submitted by the Commission to the Central Gov-
ernment shall be disposed of by that Government within sixty days
from the date of receipt of the report of the Commission.

(4) Every notice, application or proposal which has not been
referred to the Commigsion, shall be disposed of by the Central
Government within ninety days from the date on which such notice,
application or proposal, as the case may be, is received by it, except
where the Central Government, for special reasons recorded by it
in writing, i3 of opinion that the notice, application or proposal, as
the case may be, cannot be disposed of within the said period of

ninety days.

CHAPTER IV
MONOPOLISTIC TRADE PRACTICES

31. (1) Where it appears to the Central Government that one or
more monopolistic undertakings are indulging in any monopolistic
trade practice, or that, monopolistic trade practices prevail in respect
of any goods or services, that Government may refer the matter to
the Commission for an inquiry and the Commission shall, after such
hearing as it thinks fit, report to the Central Government its find-

ings thereon.

(2) If as a result of such inquiry, the Commission makes a find-
ing to the effect that, having regard to the economic conditions pre-
vailing in the country and to all other matters which appear in
particular circumstances to be relevant, the trade practice operates
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or is likely to operate against the public interest, the Central (Gow-
ernment may, notwithstanding anything contained in any other law
for the time being in force, pass such orders as it may think fit to
remedy or prevent any mischiefs which result or may result from
such trade practice. a

(3) Any order made by the Central Government under this sec-
tion may include an order—

(@) regulating the production, supply, distribution or con-
trol of any goods by the undertaking or the control or supply
of any service by it and fixing the terms of sale (including
prices) or supply thereof;

(b) prohibiting the undertaking from resoriing to any act
or practice or from pursuing any commercial policy which pre-
vents or lessens, or g likely to prevent or lessen, competition
in the production, supply or distribution of any goods or provi-
slon of any services;

(c) fixing standards for the goods used or produced by the
undertaking;

(d) declaring unlawful, except to such extent and in such
circumstances as may be provided by or under the order, the
making or carrying out of any such agreement as may be specl-
fied or described in the order;

(e) requiring any party to any such agreement as may be
30 specifled or deseribed to determine the agreement within such
time as may be go specified, eifher wholly or to such extent as
may be go specifled.

32. For the purposes of this Chapter, a monopolistic trade prac-
tice shall be deemed to be prejudicial to public interest if, hav-
ing regard to the economic conditions prevailing in the country and
to all other matters which are relevant in the particular circums-
tances, the effect of the trade practice is or would be—

(a) to increase unreasonably the cost relating to the pro-
duction, supply or distribution of goods or the performance of
any gervice;

(b) to increase unreasonably—
(1) the prices at which goods are sold, or
(#) the profits derived from the production, supply or

distribution of goods or from the performance of any ser-
vice;

(¢) to reduce or limit unreasonably competition in the pro-
duction, supply or distribution of any goods (including their
sale or purchase) or the provision of any service;

(d) to limit or prevent unreasonably the supply of goods
to consumers, or the provision of any service;

(e) to result in a deterioration in the quality of any goods
or in the performance of any service,
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CHAPTER V

REGISTRATION OF AGREEMENT RELATING TO RESTRICTIVE TRADE PRACTICES
Reglstra- 33. (1) Any agreement relating to a restrictive trade practice fal-
zgnsfr:: ling within one or more of the following categories shall be subject
lating to 1o registration in accordance with the provisions of this Chapter,
restric- namely: —
tive trade
practices. (a¢) any agreement which restricts, or is likely to restrict,

by any method the persons or classes of persons to whom goods
are sold or from whom goods are bought;

(b) any agreement requiring a purchaser of goods, as a
condition of such purchase, to purchase some other goods;

(c) any agreement restricting in any manner the purchaser
in the course of his trade from acquiring or otherwise dealing
in any goods other than those of the seller or any other person;

(d) any agreement to purchase or sell goods or to tender
for the sale or purchase of goods only at prices or on terms or
conditions agreed upon belween the sellers or purchasers;

(e) any agreement to grant or allow concessions or benefits,
including allowances, discount, rebates or credit in connection
with, or by reason of, dealings;

(f) any agreement to sell goods on condition that the prices
to be charged on re-sale by the purchaser shall be the prices
stipulated by the seller unless it is clearly stated that prices
lower than those prices may be charged;

(g) any aegreement to limit, restrict or withhold the output
or supply of any goods or allocate any area or market for the
digposal of the goods;

(k) any agreement not to employ or restrict the employ-
ment of any method, machinery or process in the manufacture
of goods;

(i) any agreement for the exclusion from any trade asso-
ciation of any person carrying on or intending to carry on, in
good faith the trade in relation to which the trade association
is formed;

(j) any agreement to sell goods at such prices ag would have
the effect of eliminating competition or a competitor;

(k) any agreement not hereinbefore referred to in this
section which the Central Government may, by notifleation in
the Oflicial Gazette, specify for the time being as being one re-
lating to a restrictive trade practice within the meaning of this
sub-gectlon pursuant to any recommendation made by the Com-
mission in this behalf;

(1) any agreement fo enforce the carrying out of any such
agreement as is referred to in this sub-section,
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(2) The provisions of this section shall apply, so far as may be,
i relation to agreements making provision for services as they
apply in relation to agreements connected with the production, sup-
ply, distribution or control of goods.

(3) No agreement falling within this section shall be subject to
registration In accordance with the provisions of this Chapter if it
is expressly authorised by or under any law for the time being in
force or has the approval of the Central Government or if the Gov-
ernment is a party to such agreement.

34, (1) For maintaining a register of agreements subject to regis-
tration under this Act and for performing the other functions im-
posed on him by this Act, there shall he appointed by the Central
Government an officer to be known as the Registrar of Restrictive
Trade Agreements.

(2) The Central Government may appoint as many persons as
it thinks fit to be Additional, Joint, Deputy or Assistant Reglstrars
for the purpose of assisting the Reglstrar in the performance of his
functions under this Act,

85. (1) The Central Government shall, by notification in the Of-
clal Gazette, specify a day (hereinafter referred to as the appointed
day) on and from which every agreement falling within section 33
shall become registrable under thig Act:

Provided that different days may be appointed for different cate-
gorles of agreements.

(2) Within sixty days from the appointed day, in the case
of an agreement existing on that day, and in the case of an agree-
ment made after the appointed day, within sixty days from
the making thereof, there ghall be furnished to the Reglstrar in
respect of every agreement falling within section 33, the following
particulars, namely:—

(@) the names of the persons who are parties to the agree-
ment; and

(b) the whole of the terms of the agreement,

(3) If at any time after the agreement has been registered under
this section, the apgreement is varled (whether in respect of the
parties or in respect of the terms thereof) or determined otherwlise
than by efflux of time, particulars of the varfation or determination
shall be furnished to the Registrar within one month after the date
of the variation or determination.

(4) The particularg to be furnished under this section in respect
of an agreement shall be furnighed—

(a) In so far ag the agreement or any variation or deter-
mination of the agreement is made by an instrument in writ-
ing, by the production of the original or a true copy of that
agreement; and

(b) in so far as the agreement or any variation or determi-
nation of the agreement is not so made, by the production of
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a memorandum In writing sighed by the person by whom the
particulars are furnished.,

(5) The particulars to be furnished under this section shall
be furnished by or on behalf of any person who is a party to the
agreement or, as the case may be, was a party thereto immediately
before its determination, and where the particulars are duly fur-
nished by or on behalf of any such person, the provislons of this
section shall be deemed to be complied with on the part of all such
persons.

Explanation I.—Where any agreement subject to regisiration
under this section relates to the production, supply, distribution or
conirol of goods or the performance of any services In India
and gny party to the agreement carries on business in India, the
agreement shall be deemed to be an agreement within the meaning
of this section, notwithstanding that any other party to the agree-
ment does not carry on business in India.

Explanation II.—Where an agreement I8 made by a trade as-
sociation, the agreement for the purposes of this section shall be
deemed to be made by all persons who are members of the assocla-
tlon or represented thereon as if each such person were a party to
the agreement.

Explanation II.—Where specitic recommendations, whether
express or Implied, are made by or on behalf of a trade assoclation
to 1ts members, or to any class of its members, as to the action to
be taken or not to be taken by them in relation to any matter affect-
ing the trade conditions of those members, this section shall apply
in relation to the agreement for the constitution of the assoclation
notwithstanding any provision to the contrary therein asg if it con-
talned a term by which each such member and any person repre-
sented on the association by any such member agreed with the
asgsoclation to comply with those recommendations and any subge-
quent recommendations affecting those recommendations.

36. (1) For the purposes of this Act, the Reglstrar shall keep
a register in the prescribed form and shall enter therein the pres-
cribed particulars as regards agreements subject to registration.

(2) The Registrar shall provide for the maintenance of a special
section of the register for the entry or filling in that section of such
particulars as the Commission may direct, being—

(¢) particulars containing information, the publication of
which would, in the opinion of the Commission, be contrary
to the public interest;

(b) particulars containing information as to any matter,
being information the publication of which, in the opinion of
the Commission, would substantially damage the legitimate
businegs interests of any person, '
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(3) Any party to an agreement required to be registered under
section 35 may apply to the Registrar—

(1) for the agreement or any part of the agreement to be
excluded from the provisions of this Chapter relating to the
registration on the ground that the agreement or part thereof
has no substantial economic significance, or

(#)) for inclusion of any provision of the agreement in the
speclal section,

and the Registrar shall dispose of the matter in conformity with
any general or special directions issued by the Commission in this
behalf.

CHAPTER VI
CONTROL OF CERTAIN RESTRICTIVE TRADE PRACTICES

37. (1) The Commission may inquire into any restrictive trade
practice, whether the agreement, if any, relating thereto has been
registered under section 35 or not, which may come before it for in-
quiry and, if, after such inquiry it is of opinion that the practice 1s
prejudicial to the public interest, the Commission may, by order,
direct that—

(@) the practice shall be discontinued or shall not be repeat-
ed;

(b) the agreement relating thereto shall be vold in respeet
of such restrictive trade practice or shall stand modifled in res-
pect thereof in such manner as may be specified in the order.

(2) The Commission may, instead of making any order under this
section, permit the party to any restrictive trade practice, if he so
applies to take such steps within the time specified in this behalf
by the Commission as may be necessary {o ensure that the drade
practice is no longer prejudicial to the public interest, and, in any
such case, if the Commission is satisfled that the necessary steps have
been taken within the time specified, it may decide not to make any
order under this section in respect of that trade practice.

(3) No order shall be made under sub-gection (1) In respect of—

(¢) any agreement between buyers relating to goods which
are bought by the buyers for consumption and not for ultimate
re-sale whether in the same or different form, type or specie or
ag constituent of some other goods;

(b) a trade practice which is expressly authorised by any
law for the time being in force.

(4) Notwithstanding anything contained in this Act, if the Com-
mission, during the course of an inquiry under sub-section (1), finds
that a monopolistic undertaking is indulging in restrictive trade
practices, it may, after passing such orders under sub-section (I)
or sub-section (2) with respect to the restrictive trade practices as
it may consider necessary, submit the case along with its findings
thereon to the Central Government with regard to any monopolistic
trade practice for such action as that Government may take under
section 31,
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38. (1) For the purposes of any proceedings before the Commis-
sion under section 37, a restrictive trade practice shall be deemed to
be prejudicial to the public interest unless the Commission is satisfled
of any one or more of the following circumstances, that is to say—

(a) that the restriction is reasonably necessary, having re-
gard to the character of the goods to which it applies, to protect
the public against injury (whether to persons or to premises)
In connection with the consumption, installation or use of those
goods;

(b) that the removal of the restriction would deny to the
public as purchasers, consumers or users of any goods, other
specific and substantial benefits or advantages enjoyed or likely
to be enjoyed by them as such, whether by virtue of the restrie-
tion itself or of any arrangements or operations resulting there-
from;

(c) that the restriction is reasonably necessary to counter-
act measures taken by any one person not party to the agreement
with a view to preventing or restricting competition in or in
relation to the trade or business in which the persons party
thereto are engaged;

(d) that the restriction is reasonably necessary to enable the
persons party to the agreement to negotiate fair terms for the
supply of goods to, or the acquisition of goods from, any one
person not party thereto who controls a preponderant part of
the trade or business of acquiring or supplying such goods, or
for the supply of goods to any person not party to the agreement
and not carrying on such a trade or business who, either alone
or in combination with any other such persons, controls a pre-
ponderant part of the market for such goods;

(e) that, having regard to the conditlons actually obtaining
or reasonably foreseen at the time of the application, the re-
moval of the restriction would he likely to have a serious and
persistent adverse effect on the general level of unemployment
in an area, or in areas taken together, in which a subgtantial
proportion of the trade, or industry to which the agreement
relates is situated;

(f) that, having regard to the conditions actually obtaining
nt reasonably foresecn at the time of the appllcation, the re-
moval of the restriction would be likely to cause a reduction in
the volume or carnings of the export business which is substan-
tial either in relation to the whole export business of India or
in relation to the whole business (including export business) of
the said trade or Industry; :

(q) that the restriction is reasonably required for purposes
in connection with the maintenance of any other restriction ac-
cepted hy the partles, whether under the same agreement or
under any other agreement between them, being a restriction
which is found by the Commission not to be contrary to the
public interest upon grounds other than those specified in this
yaragraph, or has been so found in previous proceedings hefore
the Commlission; or
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(h) that the restriction does not directly or indirectly res-
trict or discourage competition to any material degree in any
relevant trade or industry and is not likely to do so.

and is further satisfied (in any such case) that the restriction is not
unreasonable having regard to the balance between those circums-
tances and any detriment to the public or to persons not parties to
the agreement (being purchasers, consumers or users of goods pro-
duced or sold by such parties, or persons engaged or seeking to be-
come engaged in the trade or business of selling such goods or of
producing or selling similar goods) resulting or likely to result from
the operation of the restriction.

(2) In this section “purchasers”, “consumers” and “users” include
persons purchasing, consuming or using for the purpose or in course
of trade or business or for public purposes; and rclerences in this
Bection to any one person include references to any iwo or more
pergons being inter-connected undertakings or individuals carrying
on business in partnership with each other.

39, (I) Without prejudice to the provisions of this Act with res-
pect to registration and to any of the powers of the Commission or
of the Central Government under this Act, any term or condition
of a contract for the sale of .;:00ds by a person to a wholesaler or re-
taller or any agreement between a person and a wholesaler or re-
tailer relating to such sale shall be void in so far as it purports to
establish or provide for the establishment of minimum prices to be
charged on the re-sale of goods in India.

(2) After the commencement of this Act, no supplier of goods
whether directly or through any person or association of pergons
acting on his behalf shall notify to dealers or otherwise publish on
or in relation to any goods, a price stated or calculated to be under-
stood as the minimum price which may be charged on the re-sale
of the goods in India.

(3) This section shall apply to patented articles (including articles
made by a patented process and articles made under any trade
mark) as it applies to other goods and notice of any term or con-
ditlon which is void by virtue of this section or which would be so
void if included in a contract of sale or agreement relating to the
sale of such article shall be of no effect fcr the purpose of limiting
the right of a dealer to dispose of that article without infringement
of the patent or trade mark, as the case may be:

Provided that nothing in this scction shall affect the validity as
between the parties and their succcssors, of any ferm or condition
of a licence granted by the proprietor of a patent or trade mark
by a licensee under any such licence or of any assignment of a patent
or trade mark, so far as it regulates the price at which articles
produced or processed by the licensee or the assignee may be sold
by him,

Explanation.—In this section and in section 40, the {erm
“gupplier”, in relation to supply of any goods, means a person who
supplies goods to any person for the ultimate purpose of re-sale and
includes a wholesaler, and the term “dealer” includes a supplier
and a retailer. “
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40. (1) Without prejudice to the provisions of this Act with res-
pect to registration and to any of the pewers of the Commission or
of the Central Government under this Act, no supplier shall with-
hold supplies of any goods from any wholesaler or retailer seeking
to obtain them for re-sale in India on the ground that the whole-
saler or refailer—

(a) has sold in India at a price below re-sale price, goods
obtained, either directly or indirectly, from that supplier, or
has supplied such goods, either directly or indirectly, to a third
party who had done so; or

(b) is likely if the goods are supplied to him to sell them
in India at a price below that price or supply them, either
directly or indirectly, to a third party who would be likely to
do so,

(2) Nothing contained in sub-section (1) shall render it unlawful
for a supplier to withhold supplies of goods from any wholesaler or
retailer or to cause or procure anhother supplier to do so it he has
reasonable cause to believe that the wholesaler or the retaller, as
the case may be, hag been using as loss leaders any goods of the
same or A slmilar description whether obtained from that supplier
or not.

(3) A supplier of goods shall be deemed to be withholding sup-
plies of goods from a dealer if he—

(a) refuses or fails to supply those goods to the order of the
dealer;

(b) refuses to supply those goods to the dealer except at
prices, or on terms or conditlons as to credit, discount or other
matters which are less favourable than those at or on which he
normally supplies those goods to other dealers carrying on busi-
ness in gimilar cilrcumstances; or

(c) treats a dealer, in spite of a contract with such dealer
for the supply of goods, in a manner less favourable than that in
which he normally treats other dealers in respect of time or
methods of dellvery or other matters arising in the performance
of the contract.

(4) A supplier shall not be deemed to be withholding supplies of
goods on any of the grounds mentioned in sub-section (1), if, in
addition to that ground, he has any other ground which alone would
entitle him to withhold such supplies.

Explanation I.— “Re-sale price”, in relation to sale of goods of any
description, means any price notified to the dealer or otherwise pub-
lished by or on behalf of the supplier of the goods in question
(whether lawfully or not) as the price or minimum price which is
to be charged on, or is recommended as appropriate for, a sale of that
description or any price prescribed or purporting to be prescribed
for that purpose by any contract or agreement between the whole-
saler or retailer and any such supplier.

Explanation II.—A wholesaler or retailer is said to use goods as
loss leaders when he re-sells them otherwise than in a genuine gea-



sSec. 1] THE GAZETTE OF INDIA EXTRAORDINARY 485

sonal or clearance sale not for the purpose of making a profit on the
re-sale but for the purpose of attracting to the establishment at
which the goods are sold, customers likely to purchase other goods
or otherwise for the purpose of advertising his business.

41. (1) The Commission ma};', on a reference made to it by the
Registrar or any other person interested, by order, direct that goods
of any class specifled in the order shall be exempt from the operation
of sections 39 and 40 if the Commission ig satisfied that in default of
a system of maintained minimum re-sale prices applicable to those

goods—

(a) the quality of goods available for sale or the varieties of
goods so avallable would be substantially reduced to the
detriment of the public as consumers or users of those goods, or

(b) the prices at which the goods are sold by retail would,
in general and in the long run, be increased to the detriment of
the public ag such consumers or users, or

(c) any necessary services actually provided in connection
with or after the sale of the goods by retail would cease to be
so provided or would be substantially reduced to the detriment
of the public as such consumers or users.

(2) On a reference under this section in respect of goods of any
class which have been the subject of proceedings hefore the Com-
migsion under section 31, the Commission may treat as conclusive
any evidence of fact made in those proceedings.

CHAPTER VII

POWER T0O OBTAIN INFORMATION AND APPOINT INSPECTORS

42. (1) If the Registrar has reasonable cause to believe that any
person is a party to an agreement subject to registration under sec-
tion 35, he may give notice to that person requiring him within such
time, not less than thirty days, as may be specified in the notice, to
notify to the Registrar whether he is a party to any such agreement
and, if so; to furnish to the Registrar such particulars of the agree
ment as may be specified in the requisition.

(2) The Registrar may give notice to any person by whom parti-
‘culars are furnished under section 35 in respect of an agreement or
to any other person being a party to the agreement requiting him tc
furnish to the Registrar such further documents or information in
hig possession or control as the Registrar miay consider expedient for
the purpose of, or in connection with, the registration of the agree-
ment.

(3) Where a notice ander this section is given to a trade associa-
tion, the notice may be given to the secretary, manager or other
similar officer of the association and for the purposes of this section
any such association shall be treated as a partv to an agreement to
which members of the association, or persons represented on the
associatinn hv those memhers, are parties as such,

3006 (B) L.S.—5.
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(4) If the particulars called for under sub-section (I) or sub-
section (2) are not furnished, the Commission may, on the applica-
tion of the Registrar,—

(¢) order the person or, as the case may be, the assoclation
. to furnish those particulars to the Registrar within such time as
may be specified in the order, or

(b) authorise the Registrar to treat the particulars contain-

ed in any document or information in his possession as the |

particulars relating to the agreement, or

(¢) in casc the Commission is satisfled that the failure to
furnish the particulars is wilful, make an order vestraining
wholly or partly the parties to the agreement from acting on
such agreement and from making any other agreement to the
like effect.

43. Notwithstanding anything contained in any other law for the
time being in force, the Central Government may, by a general or
gpecial order, call upon any undertaking to furnish to that Govern-
ment periodically or ag and when required any information concern-
ing the activities carried on by the undertaking, the connection
between it and any other undertaking, including such other informa-
tlon relating to its organisation, business, cost of production, conduct,
trade practice or management, as may be prescribed to enable that
Government to carry out the purposes of this Act.

44. (1) The Central Government may, if it is'of opinion that there
are circumstances suggesling that an undertaking is indulging In any
monopolistic or restrictive trade practice or is, in any way, trying to
acquire any control over any dominant or inter-connected under-
taking, appoint one or more inspectors for making an investigation
into the affairs of the undertaking.

(2) The provisions of section 240 and section 240A of the Com-
panies Aect, 1956, so far as may be, shall apply to an investigation
made by an inspector appointed under this section as they apply to
an investigation made hy the inspector appointed under that Act.

CHAPTER VIII

OFFENCES AND PENALTIES

45. If anv person contraveneg the provisions of section 21 or any
order made thereunder, he shall be punishable with filne which may
extend to rupees one lakh,

46. Tf any person contravenes the provisions of section 22 or sec-
tion 23 or seetion 24 or section 27, he shall be punishable with fine
which may extend to rupees one lakh, and where the offence' is a
eontinuing one, with a further fine which may extend to one thousand
rupees for every day, after the first, during which such contraven-
tion continues. )

1 of 1086,
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47. It any person contravenes without any reasonable excuse,
the provisions of section 25 he shall be punishable with fine which
may extend to two thousand rupees, and where the offence is a
continuing one, with a further fine which may extend to two
hundred rupees for every day, after the first, during which such
contravention continues.

48. (1) If any person fails, without any reasonable excuse, lo
register an agreement which is subject to registration under ihis Act,
he shall be punishable with fine which may extend to five thousand
rupees, and where the offence is a continuing one, with a further
fine which may extend to five hundred rupees for cvery day, after
the first, during which such failure continues.

(2) 1If any undertaking, to which Part A of Chapter III applies,
fails, without any reasonable excuse, to make an application under
section 26, to register itself as an undertaking to which that bFart
applies, then,—

(a) the undertaking, where il is a company, or
_ (b) every partner of the undertaking, where it is a firm, or

(c) where it is not a company or a firm, every person who
owns or controls the undertaking,

shall be punishable with fine which may extend to one thousand
rupees, and where the offence is a continuing one, with a turiher
fine which may extend to fifty rupees for every day, after the first,
during which such failure continues.

A9. (1) If any person fails, without any reasonable excuse, to
furnish any information required under section 43 or to comply with
any notice duly given to him under scetion 42, he shall be punishable
with imprisonment for a term which may extend to three months,
or with fine which may extend to two thousand rupees, or with
both, and where the offence is a continuing one, with a further fine
which may extend to one hundred rupees for every day, after the
first, during which such failure continues.

(?) If any pérson, who furnishes or is required to furnish any
particulars, documents or any information—

(a) makes any statement or furnishes any document which
he knows or has reason to helieve to be false in any material
particular; or

(b) omits to state any material fact knowing it to be
material; or '

(¢) wilfully alters, suppresses or destroys any documen
which is required to be furnished as aforesaid,

he shall be punishable with imprisonment for a term which may
extend to six months, or with fine which may extend to five thousand

rupees, or with both,
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50. If any person contravenes any order made under section 13
or section 31 or section 37, he shall be punishable with imprisonment
for a term which may extend to six months, or with fine which may
extend to flve thousand rupees, or with both, and where the offence
is a continuing one, with a 'further fine which may extend to five
hundred rupees for every day, after the first, during which such
contravention continues.

51. If any person contravenes the provisions of section 39 or sec-
tion 40, he shall be punishable with imprisonment for g termi which
may extend to three months, or with fine which may extend to five
thousand rupees, or with hoth,

52, If any person discloses an information in contravention of
section 60, he shall be punishable with imprisonment for a term
which may extend to six months, or with fine which may extend
to flve hundred rupees, or with both,

53. (1) Where an offence under this Act has been committed by
a company, every person who, at the time the offence was committed,
was in charge of, and was responsible to, the company for the con-
duct of the business of the company, as well as the company, shall
be deemed to be guiliy of the offence and shall be liable to be pro-
ceeded -against and punished accordingly:

Provided that nothing contained in this sub-section shall render
any such person liable to any punishment if he proves that the offence
was committed without his'‘knowledge or that he had exercigsed all
due diligence to prevent the commission of -such offence.

(2) Notwithstanding anything contained in sub-gection (1), where
an offence under this Aet has been committed by -a company and
it is proved that the offence has been committed with the consent
or .connivance of, or is atiributable to any neglect on the part of,

- any director, manager, secretary or other officer of the company,

such director, manager, secretary or other officer shall also be deem-
ed to be guilty of that offence and shall be Hable to bhe proceeded
against and punished accordingly.

Explanation—For the purposes of this section—

(a) “company” means a body corporate and includes a firm
or other association of individuals; and

(b) “director” in relation to a firm, means a partner in the
firm.

CHAPTER IX
MISCELLANEOUS
54. (1) The Central Government may, while— .
(a) according any approval, sanction, permission, confirma.

tion or recognition, or

(b) giving any direction or issuing any order, or
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(c) grantmg anv e'{emptlon

under this Act in-relation to any matter, impose such conditions,
limitations or restrictions as it may think fif.

(2) The Central Government shall have the power to modily any
scheme of finance submitted to it under this Act in such manner as
it thinks fit.

(3) If any condition, limitation or restriction impoged by the
Central Government under sub-section (1) or any term of a scheme
of finance, :as modified under sub-gection (2), is contravened, -the
Central Government may rescind or withdraw the approval, sanction,
permission, confirmation, 1ecognit1on direction, order or exemption
made or granted by it.

535. Any person aggricved by any order made by the Central Gov-
ernment under Chapter III or Chapter 1V, or, ag the case may be, or
the Commission under section 13 or section 37, may, within sixty days
from the date of the order, prefer an appeal to the Supreme Court
on one or more of the grounds specified in section 100 of the Code
of Civil Procedure, 1908.

56. No court inferior to that of a Presidency Magistrate or a
Magistrate of the first class shall try any offence under this Act.

57. No court shall take cognizance of any offence punishable
under this Act except on a report in writing of the facts constituting
such offence made by a person who 15 a public servant as defined
in section 21 of the Indian Penal Code,

58. Notwithstanding anything contained in section 32 of the
Code of Criminal Procedure, 1898, it shall be lawful for any Presi-
dency Magistrate or any Magistrate of the first class to pass any
sentence authorised by this Act in excess of his powers under sec-
tion 32 of the said Code.

59. No statement made by a person in the course. of giving evi-
dence before the Commission shall subject him to, or be used against
him in, any civil or criminal proceeding except a prosecution for
giving false evidence by such statements:

‘Provided that the statement—

(a) 'is made in respect to a question which he js required
by the Commission to answer; and

(b) is relevant to the subject-matter of the inquiry.

60. (1) No information relating to any undertaking, being an
information which has been obtained by or on behalf of the Com-
mission for the purposes of this Act, shall, without the previous
permission in writing of the owner for the time being of ihe under-
taking, be disclosed otherwise than in compliance with or for the
purposes of this -Act,
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(2) Nothing contained in sub-section (1) shall apply to a dis-
closure of an information made for the purpose of any legal pro-
ceeding pursuant to thls Act or ¢t any criminal proceeding which
may be taken, whether pursuant to this Act or otherwise, or for
the purposes of any report relating to any such proceeding.

61. The Central Government may at any time require the Com-
mission to submit to it a report on the general effect on the public
interest of such trade practices as, in the opinion of that Govern-
ment, either constitute or conttibute to monopolistic or restrictive
trade practices or concentration of ecorvmic power to the com-
mon detriment.

62. The Central Government shall cause to be laid before both’

Houses of Parliament an annual report, and every report which
may be submitted to it by the Commission from time to time,
pertaining to the execution of the provisions of this Aet. .

63. Every member of the Commisgion, the Director and the
Registrar, and every member of the staff of the Commission, and of
the Director and the Registrar, shall be deemed, while acting or pur-
porting to act in pursuance of any of the provisions of this Act,
to be public servants within the meaning of section 21 of the Indian
Penal Code. '

64. (1) No suit, prosecution or other legal proceedings shall lie
againgt the Commission or any member, officer or servants of the
Commission, the Director, the Registrar or any member of the staff
of the Director or the Registrar in respect of anything which i3 in
good faith done or intended to be done under this Act.

(2) No suit shall be maintainable in any civil court against the
Central Government or any officer or employee of that Government
for any damage caused by anything done under, or in pursuance
of any provisions of, this Act.

65. (1) The register, other than the special section, shall be open
to public inspection during such hours and subject to the payment
ol such fees, not exceeding rupees twenty-five, as may be prescribed.

(2) Any person may upon the payment of such fee, nol exceeding
rupec one, for every one hundred words, as may be preseribed, re-

quire the Reglstrar to supply te him a copy of, or extract from, any’

particulars entered or flled in the register, other than the special
section, certified by the Registrar to be a true copy or extract.

(3) A copy of, or extract {rom, any document entered or filed in
the register certified under the hand of the Registrar or any officer
authorised to act in this behalf shall, in all legal proceedings, be

. admissible in evidence as of equal validity with the original.

45 of 1860,



Sre. 1]

THE GAZETTE OF INDIA EXTRAORDINARY 461

€6. (1) The Commigsion may make regulations for the efficlent Power te
make

regula-
(2) In particular, and without prejudice to the generality of the tiens,

foregoing provisions, such regulations may provide for all or any

of the following matters, namely: —

performance of its functions under this Act.

(a) the conditions of service, as approved by the Central
Government, of persons appointed by the Commission;

(b) the issuc of the processes to Government and to other
persons and the manner in which they may be served;

(c) the manner in which the special section of the register
shall be maintained and the particulars to be entered or flled
therein;

(d) the duties and functions of the Registrar and the
Director;

(e) the payment of costs of any proceedings before the
Commission by the parties concerned and the general procedure
and conduet of the business of the Commission;

(f) any other matter for which regulations are required to
be, or may be, made under this Act.

687. (1) The Central Government may, by notiflcation in the Offi- power to

cial Gazette, make rules to carry out the purposes of this Act, Ta};‘:
u .

'(2) In particular, and without prejudice to the generality of the
foregoing power, such rules may provide for all or any of the fol-
lowing matters, namely:—

(a) the form and manner in which notices may be given or
applications mayv be made to it under this Act and the fees pay-
able therefor, :

() the particulars to be furnished under this Act and the
form and manner in which and the intervals within which they
may be furnished;

{¢) the conditions of service of members of the Commission
and the Registrar;

(d) the places and the manner in which the register shall
be maintained by the Registrar and the particulars to be entered
therein;

(e) the fecs payable for inspection of the register and for
obtaining certified copies of particulars from the register;

(f) the travelling and other expenses payable to persons
summoned by the Commission to appear hefore it;

(9) the criterion to be adopted for determining the circum-
stances in which conditions or matters enumerated in sections 21,
23 and 25 shall he considered to exist;

(h) any other matier which is required to be, or may be,
prescribed.
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(3) Every rule made by the Central Government under this Act
shall be laid, ag soon as may be after it is made, hefore each House
of Parliament while it is in session for a total period of thirty
days which may be comprised in one session or in two successive
sessions, and if, before the expiry of the session in which it is so
laid or the session immediately following, both Houses agree in
making any modiflcation in the rule or both Houses agree that the
rule should not be made, the rule shall thereafter have effect only
in such modified form or be of no effect, as the case may be; so,
however, that any such modification or annulment shall be with-
out prejudice to the wvalidity of anything previously done under
that rule.
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