e g0 W 221 REGISTERED No, D, 232

MR & UST9A
The Gazette of Jndia

WATHN
EXTRAORDINARY
W [[trvg 3oy (i)
PART II—Section 3—Sub-section (ii)
wifawTT & swriia
PUBLISHED BY AUTHORITY

ao 136] ¢ fawlt, dreme, wi® 7, 1970/%% 17, 1892
No, 136] NEW DELHI, TUESDAY, APRIL 7, 1970/CHAITRA 17, 1892

Tt e = N

mwmﬁ&wgmﬁwﬁmamﬁqm#ﬁmimﬂmmmﬂ|

Separate paging is glven fo this Part in order that It may be filed
as a separate compilation.

MINISTRY OF LABOUR, EMPLOYMENT AND REHABILITATION
(Department of Labour & Employment)

NOTIFICATION

New Delhi, the 7th April 1970

8.0. 1361 —In pursuance of sectlon 17 of the Industrial Disputes Act, 1947 (14
of 1947), the Central Government hereby publishes the following award of the
Central Government Industrial Tribunal, Bombay, in the industrial dispute between
the employers in relation to the management of the Kolar Gold Mining Under-
takings and their workmen, which was recelved by the Central Government on the
17th March, 1970.

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL, BOMBAY.
REFERENCE No. CGIT-8 or 1965

PARTIES:
Employers in relation to the Kolar Gold Mining Undertakings.

AND
thelr workmen.,

PPRESENT ;
shri A. T. Zambre, Presiding Officer.

APPEARANCES:
For the employers—Shri T. Rangaswami Iyengar, Legal Adviser with Shri
B.' Nand, Chief Labour Officer.

For the workmen—Shri K. P. Sachindranath, Vice President Mysore Branch
of the Indian National Trade Union Congress for—

(1) K.G.F. Electricity Dept. Labour Association, Corgaum K.G.F.
(2) Champlon Reef Mine Workers’ Union, K.G.F.

( 595)
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(3) K.G. Hospital Workers' Union, Corgaum K.G.F.

(4) Nandydroog Mine Labour Association K.G.F.

(3) Medical Establishment Employees’ Union, K.G.F.

(6) David Arckiadoos, Monthly Rated Employees’ Union, K.G.F.

(") S. Rajagopal M.L.A. General Secretary, K.G-M.U: Employees Union,.
Corgaum PO, K.G.F.

(8) Shri A. Mariasusal Secretary K.G.M.U. (Medical Establishment) Em-
ployees’ Union K.G.F '

(9) Shri T.8.8. Pillal General Secretary, Monthly Rated Employees Central
Union K.G.F.

(10) Shri J. C. Adimoalam N.G.Os. Central Union K.G.F.

(11) Shri M. C. Narasinhan, Advocate with Shrl V. M. Govindan President,
Shri K. S, Vasu Seccretary, Shrl Kannau Vice President, & Shrl
Subramanam Asstt. Secrelary for the Nandydroog Mine workers
Union.

(12) Shri K. B. Thimmayya, President Nandydroog Mine Labour Association.

(13) Shri S. Q. Bhagyanathan. General Secretary, Champion Reet Mine-
Workers Union, K.G.F.

(14) Shri C. M. Arumugum, President Champion Reef Mine Workers Unlion,

(15) Shri M. Dhanpal, General Secretary, K.G.M. Champion Reef Mine
Workers Union.

(16) Shrl V. Muthukumar, Vice President K.G.F. Hospital Workers Union,

(17) Shrl Luke Secretary and Shri I.. Jerry Assit. Secretary K.G.F. Electrical
Deptt. Labour Association.

(18) Shri 8. R. Shumugam MLA.,
(19) Shri B. Reddy Advocate.

(20) Shri M. Joseph President and Shri Sundrerajan Secretary K.G.M.-
Trangport Labour Union.

(21) $hri M. P. Srinivasa Rao, Nandydroog Mine Labour Association.
(22) Shri A. Ascer Handydroog Mine Labour Aszocintiorn
StaTE; Mpysore, INpUSTRY: Gold Mining.

Dated the 28th February, 1970
AWARD

The Government of India in the Ministry of Labour and Employment by thelr
order No. 24/28/64-LRI dated 16th January, 1963 referred to this Tribunal for
adjudication an industrial dispute existing between the employers ip relation to-
the management of the Kolar Gold Mining Undertakings and thelr workman in
respect of the matters specifled in the following schedule; —

SCHEDULE

«Whether the demand of the workmen of the Kolar Gold Mining Undertak—
ings for the payment of bonus for the period from the Ist December
1062 1o the 31gt March 1964 is justified and if so, the rate and Dhasis
on which the bonus has to be paid.

2. The peculiar feature of this reference lieg in the fact that though in the
referenceorder the dispute iz alleged to be one belween the mansagement of the
Kolar Gold Mining Undertakings and their workmen in faet the real dispute is
between the CGovernment of India and the workmen employed in the Kolar Gold
Mining Undertakings. This fact has an important bearing in the settlement of
the various issues involved in this reference and I think it proper to state the
clrcumstances under which the Government of India came to be the employers
of the undertakings and had made this reference.

3. It {s common knowledge that formerly the gold mining operations in the
Kolar Gold fleld were being carried out mainly by four companies (1) Champion
Reef gold mines of India (KGF) Ltd., Mysore State, (2) the Mysore Gold Mining
Company (KGF) Lid., Mysore State, (3) the Nandydroog Mines (KGF) Lid., and
{(4) the Oorgaum Gold Mines (KGF) Private Ltd.. These companies were operat-
ing the gold mines by virtue of leases of mining rights obtalned from the Govern-
ment of Mysore. After the second World War broke out the value of gold in-
creased and the Mysore Government had imposed & duty on gold produced In
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the mines and this duty was required to be pald in addition to the royalty, rent,
cess, and taxes payable under the lease deeds. However, as the gold mining com-
bales represented ihat the Imposition of gold duties meant hardships tor them
and it diud not leave sufficient provision tor depreciation and development neces-
sary tor the mines lhe Aci imposing the duty was repealed and a fresh agree
ment was made. In pursuance of lhis agreement four rupee companies corres-
ponding to the four sterling companies were tormed and all the assets ot the
sterling companies were transterred to lhe corresponding K.G.F. companies and

the mining operations were carried out by these companies in conformity with
the terms and conditions of the agreement.

4. The {four companies had common establishments viz., electricilty department,
medical department and the central administration departmeni. The Gold mining
companlies were managed by the same managing agents by name John Taylor
and Souns. Subsequently Oorgaum mine had ceased mining operations in the year
1853 and the assels and limbilities of that company were iransierred with the
concurrence of the Government to the Champion Reef Gold Mines of India and

there remalned three companies operating the gold mines with the help of the
allied establishments.

5. In tlhe year 1956 the Mysore Legislature passed the Kolar Gold Mining
Undertakings Acquisition Act 1956 (Mysore Act 22 of 1956) according to the pro-
vislong ot which the gold mining industry was nationalised and the assets and
linbilities of the companies vested in the Slate from 29th November, 1956. Thao
Government of Mysore State took over lhe establishments as going concerns and
the undertakings were conlinued as an office under the Government of Mysore
and the assets and liabililies of the companies were transferredq to the Mysore
Government and the State Government carried on the mining operations under
the department till the year November 1962.

6. But as gold mining was an important indusiry the Central Government took
over ihese gold minlng undertakings from the Mysore Governments from lsat
December 1962 as a golng concern by an order daled 26ith November 1962 and it
was directed that the Kolar Gold Mining Undertakings would be a subordinate
cffice under the administrative control of the Depariment of Economic Affairs of
the Minisiry of Finance and the managementi of the undertakings was with eflect
from the date to be confinued in accordance with the provisions made and was
to vast in a Board of Management conslituted for that purpose thus the Kolar
Gold Mining Undertakings 1s a departmentally run undertaking and from that
dale the Government of India became the owner of the industry and in fact are
the employers of the workmen working in the mines. .

7. I have already ohserved that the State of Mysore had nationalised the gold
mining underiakings and they were operating the mines from 29th November
1956. Every year the State Government had given bonus to the workmen. But
after the Governmentl of India took over the industry no honus was declared tfor
the period 1lst December 1962 to 31st March 1964 and hence in September 1964
the werkers who were represented by sbout eight unions made a demand for the
payment of bonus urging in ihe demand-nolice to settle the clalm for bonus In
time and to have it to be pald for the Christmas and Pongal festivals. As the
management did not take any actlon to seltle the claim the workmen staged
demonstrations in the third week of December 1864. The workraen went on strike.
In the midst of ihe strike on the 22nd of December 1964 the management made
a proposal to pay an advance for festlval pending the scttlement of the claim for
bonts. In the meantime the matter was also referred to the Conciliation Officer
{Centraly Bangalore whn lssued notices Intimating his intention to hold concllia-
tlon proceedings in respect of the dispute. Accordingly conciliation proceedings
were held hui they ended In fallure and after the failure report the Government
referred the dispute by the order as ztated above.

8. The Government had forwarded a copy of the reference Order to the
management addressed to the Managing Director of the Kolar Gold Mining
Undertakings, Oorgaum. There were about 19000 workmen represented by the
various unions and the copy of the order was also forwarded to the eight unions.
Notices of the reference were izsued to the manacement and to the unlons but
the parties had not flled any written statements. The management submitted an
anplication that as the workmen who had made the claim for bonus had not glven
them coples of thelr statements of demands they were not able to flle their state-
ment, Uliimately the management filed their first statement dated 15th May
1965. :
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8. Before stating the contentions of the parties regarding the present dlspute
it will be desirable to make a reference to the bonus cialm made by the workmen
tor the years 10563-D4 and state the history and the decislon in that proceeding.
The Central Government Industrial Tribunal had in that case by an award agalnst
the compameg granted bonus to the workmen for this period. But subsequently
dn nationalisation the Mysore Government during the pendency of the proceed-
ings had taken over the companies filed an appeal against the award in the
Supreme Court and it was pending as Civil Appeal No. 648/357. This appeal was
heard and decided on 22nd May 1568,

10, The main contention raised by the undertakings opposing bonus was baesed
on the ground that In the two years there was no availavle surplus out of which
bonus could be paid., It was alleged that under the deed of variation the com-
panies were required to pay in consideration of the abolition ¢f gold duty a levy
called contribution in addilion to the royalty and taxes payable under the leases,
The Contribution was payable on the basis of the accounts of each month subject
to the adjustment at the end of the year with reference to the annual audifed
accounts. For the purpose of computing the amount of this levy of contribution
some deductions were permissible out of which one wag the 15 per cent of all
expenses debited in the public revenue account to be reserved for depreclation
and development expenditure of a capital nature and the management had raised
the contentlon that while calculating the available surplus as per the LAT for-
mula thus this amount of 15 per cent should be treated as a prior charge.

11. But the Industrial Tribunal in the bonus proceedings, while making the
award, rejected the claim of 15 per cent rehabililatlion over and above the statutory
deprecialion and hence it was contended before ihe Supreme Courl by ihe Mysore
State Government that relying on the two earller awards the management had
claimed the permissible deductions under the head of prior Charges from the
gross profits the annual contribution to the pension fund and 15 per cent of the
revenue for depreciation and development expendilure which according to them
corresponded to the rehabilitation, replacement and modernisation charges. The
adjudicator had not allowed the initial and annual contributlon to the pension
fund and 15 per cent of the revenue expenditure. But the Supreme Court thouph
approved the reasoning adopted by the learned Adjudicator had not allowed the
prior charge and the amount for rehabilitation and replacement and modernisa-
tion for wanti of sufficient evidence.

12, As the management argued that they were misled by the previous awards
the matter was remanded and the Supreme Court remitled to the Tribunal the
issues regarding initial contributlon to the provident {und and the deduction
under the head of rehabilitation. After the remand the Central Government
Industrial Tribunal Shri A. Das Gupta heard the parties and gave his findings.
In his findings dated 29th Augus{ 1958 he came to the conc'usion that there was
no available surplus from the profits of the two years and made a report to the
Supreme Court. But before the matter was taken up by the Supreme Court for
final decizlon the then employers—the appellants the State of Mysore and the
workmen seltled the dispute of bonus for the two years amicably and they
decided how to calculate ihe available surplus for the period upto 31st March
1981 and the workmen were pald bonus for the two years.

13. Suhsequently also the State Government pald bonus to the workmen every
vear and the workmen have recelved the bonus for the period till 1st December
1962 when the Central Government took over the managemant of the undertakings.

14, By their first written statement in the present proceedings the employers
had den‘{ed the claim and adverting to the Supreme Court’s judgement in C.A.
No. 648/57 and the terms of compromise had contended that by the compromise
the State Government had for the purpose of calculating the available surplus
rareed lo deduct lesser smount as rehabilitation then the amount found by the
Central Government Industrial Tribunal. The provision for rehabilitation charges
for the perlod in question would he much more and i? the avallable surplus was
ralcylated on the basis of the compromise formula for the perlod there would be
no available surplus but a large deficlt and the workmen were not entitled to
any bonus.

15. The Chamvion Reef Mine Workers Union. The K. G. M TU. F-m%loyees'
Unlon and the Mvsore Mire Workers’ Unlon have by thelr written statements
raised eimilar eantantions that the Covernment of Mysore took over the four
companies on the 29th November 1956. They formed an undertaking to manage
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the four companies which is the largest industrial unit of the Stale employing
about 19000 workmen. Government goi substantial revenue both before and after
nalionallsalion of the mines and the gold production hag promoted the economic
development, There has been a growing demand for gold and the undertaking
has started developing the industry. The Government continued to explore work
to find out new ores, The Undertakings have been holding virtual monopoly and
dictating terms to users. The development of gold with marked improvement
in quality finds improved market in this country,

16. It has been further contended that under such circumsiances Government
of India took over the undertakings on 1st December 1862 and adopted a strin-
gent policy by Introducing 14 c.c. gold. The value of gold has conslderably
improved because Government of India Is regulating the prices and the work-
men have been drawing wages far below the minimum wages as envisaged by the
Fair Wages Committke and the workmen have natural discontent as compared to
the very high salaries drawn by the officers. The workmen feel that in spite of
their efforts which brought substantial profits they are deprived of legitimate
shares of the Increased profits, Tracing the history of the wages it has been
contended that there were no proper incremental wage scales for the workmen.
The unions had agitated to improve the wage structure and the Government of
Mysore had appointed a Committee called the K. G. M. Minimum Wages Com-
mittee to go Into the question of wage scales, The representatives of the com-
pany had agreed to the recommendations of the commitiee but refused to imple-
ment them and then the matter was referred to the Industrial Tribunal. The
award was glven in the year 1955 and the workmen were paid Rs. 24.9.9.—as
dearness allowance per month., During the pendency of the dispute before the
Tribunal the parties had entered into an agreement on dearness allowance and
it was agreed between them that over and above 100 points the workmen would
get 2.3 annas per point with effect from 1st September 1954, There was no revi-
sion of the pay scales and most of the employees had resched their maximum.
In the year 1481 after a prolonged discussion, the management decided to give a
fixed D.A. of Rs. 80/- per month and ihe workers had to give up the linking of
D.A. with the Index number which has put them to loss and there wag a wide
gap between the actual wage and the lving wage and as the workmen have con-
tributed to the profits they are entitled to get adequate and substantial bonus to
fill in the gap between the living and the actual wage.

17. In the written statement the workmen have made a grievance that the
working results of the company were not available but on thelr own assegsment
they were more than sufficlent to meet the general appropriation and demands
of ihe workers. The profits were quite considerable and it was in the fitness of
things that the workmen should get a fair share out of the profits. They have
further by their written statements requested that the undertakings should be
directed to produce the duly audited statements of accounts for the Ainancial years
1061-82, 1962-63 and 1963-64, a statement showing baslc wages and dearnesd
allowance drawn by each employee for each of the financial years 1061-62, 1062-63
and 1063-84 and a statement showing statutory depreciation ete. for the same
financial years.

18, The Mysore Mine Workers' Unlon by its statement dated 26th July 1967
has contended that it was the first time that the workmen of the Kolar Gold
Mines had been unceremoniously denled even the minimum bonus despite the
prosperity of the industry. In the past the workmen have never been paid even
falr wages and realising that there was a yawning gap between the wages actually
paid and the subsisting wage In thig industry the employers had been continuously
paying the bonus since 1947 Irrespective of the fact that there was or there was
no avallable surplug In terms of the balance sheet. Even after natlonalisation of
the gold mines in the year 19568 the employers have been paying bonus and pay-
ment of bonus of at least a minimum amount in the industrg has become an
implied agreement or condition of service and the payment of bonus has acquired
a special characterlstic, It has been further contended that at any rate the basis
of payment hasg not always been within the four corners of the Labour Appellate
Tribunal's formula after the nationalisation of the Industry and the maln object
had been to pay at least a minimum amount of bonus to the workmen in order
to alleviate their suffering arising out of the low wages paid to them In the con-
text of ever rislng cost of Uving and the practice and usage over a long period
has recognised the justness of the demand of the bonus for the workers Irrespec-
tive of the availsble surplus in terms of the L.A.T. formula,
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19. 1t has been contended that In view of the circumstances the reference to
the alleged agreement between the parties in the malter of calculation of rehabili-
tation in the proceedings for bonug for the year 1953 and 1954 is irrelevant inas-
much as notwithstanding the absence of so-called surplus the bonus used to he
paid for the relevant years and was not pald on the basis of those calculations.

20. The gold mining industry was nationalised in the year 1956 and since then
it has been run as a departmental undertaking, From 19566 to 1st December, 1082,
the undertaking was under the management of the Government ot Mysore when
the State Government enacted the law governing the taking over of ihe mines
and it was guaranteed that the condition of service would not be varied to the
disadvantage of the workmen. Even at the time when the Government of India
took over the mines it was emphasised that there would not be any detrimental
variation in the matter of service conditions and other privileges which had accru-

ed to the workmen by usage and custom and otherwise and the workmen are
entitled to the bonus.

21. It has been further contended that the workmen In the industry had given
up several of the rights to help the industry on nationalisation. For a long time
tne dearness allowance that was being paid to the workmen was linked to the
consumer price index but when the Government of Mysore suggested that it should
be on a flat rate basis the workmen agreed to the suggestion though they were
aware of the sacrifices they were required to make. At that time it was agreed and
the workmen were assured that the practice of payment of minimum bonus would
be continued and the workmen are entitled to get at least the minimum bonus.

22, It has been further contended that the workmen would be entitled to bouns
during the period in question even in terms of the Labour Appellate Tribunal's
formula if exaggerated claims of the mangement were excluded. Ii has been con-
tended that the profit and loss accounts of the undertakings has taken credit for
a number of ilems of expenditure which could not he allowed as expenditure for
the purpore of bonus calculations and the workmen's claim for bonus was justifled.
It was alleged lhat the present wage level was below even the falr wage standard.
That bonus had been paid even durlng the years of loss parlicularly after
natlonalisation and as such payment of minimum bonus had become a condition
of service and the payment of minimum bonus was a term of implied agreement
and it was just and proper to apply the principles of economic and social justice
recognised by the Bonus Act for the payment of minimum bonus and the award
of paymenti of bonus would be just and reasonable.

93. The K.G.M.U. Transport Labour Union has by ifs written statement raised
obJections similar to those raised by the other unions in respect of the regular
and customary feature of the bonus pald at the time of the festival every year and
the assurances given by Government o ihe workers at the time of natlonalisation.
It has been further contended that the mining Industry iz a nationalized industry
and being under the Parllamentary control could not be expected to show promi-
nently any surplus and hence the issue of bonus should be settled more on ad hoc
basis than on lhe minuses or pluses. It has been further contended that the
bonus formula is not applicable to the undertaking and ag in all undertakings and
jndustries run by Government of India every year bonus s given to the employees
ad a matter of course the mine employees of the K.G.M.U. should also be given
the bonus on ad hoc basls as they were being paid every year till the gold
mining industry has been taken over by the Central Government,

u4. The K.G.M.U. monthly rated Employees’ Union Central Unlon by it= state-
ment of claim has contended that the gold mining industry on natlonalisation
ceased to be an industry with commercial bearings. The Government of India
have decided that the gold produced by the mines shall not be sold in open markef
and the international price that has been Impressed on the gold has no relation
to the market prices of other commodities. The gold has no real selling price—
hence the usual profif, loss or halance sheet has no meaning in the commercial
gense and so the local gold mining industry has become a regular gold supplylng
service and as there 1s s unprecedented inflatlon of prices and the value of the
real wages has been reduced to a consliderable extent the grant of bonus has
became absolutely necessary and the employers should grant bonus for the perlod
of gixteen months at the rate of one day’s salary for every week.

25. Subsequently the management by thelr rejoinder have denled the nllega-
tiong that the workmen of the undertakings had not been paid falr wage. Aceord:
ing to them the wages of the workmen had been the subject of adjudictlon and
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tpe wages have been revised far in excess of what was awarded by the Central
Government Industria] Tribunal and there was no yawnlng gap between the Hving
wage and the wage paid In this undertaking. It was further conlended that
whaotever bonus was paid in the past had been given with reterence to the working
results of the period based on available surplus. They have denied that after
nationalisation of the mines lhe employers had pald bonus despite losses and
though the avallable surplus may not have been sufficient to meet the quantum of
bonus It was paid out of the profils and in some years when the profits had been
meagre the bonus was paid on considerations like the receipt of royalty. However
whatever bonus was paid for the elght months prior to the taking over of the
undertaking by the Central Government the amount had been debited to the
accounts of the Mysore Government and the Central Government had nothing to
do with those payments.

26. It has been further contended that there is no warrant for inferring an
.!mplied agreement or conditlon of service to pay minimum bonus and there was nao
impiled agreement or condition of service in that respect. There was no past
Practice or usage over a long perlod to entertain the demand for bonus irrespec-
tive of available surplus in terms of the Labour Appellate Tribunal's formula,
and there was no obligation on the part of the employers to pay the workmen
any bonus without reference to the avallable surplus. It has been turther con-
iended that after the passing of the Bonus Ordinance and the Bonus Act, bonus
<an be claimed only under the provisions of that Act and the Ordinance and in
ihe case of the undertakings which are not covered by the Act there can be no
<clalm for bonus by workmen the Bonus Act and the Ordinance do not apply ta
the Kolar Gold Mine Undertakings as it is a subordinate office under the adminis-
trative control of the Department of Economic Affairs of the Finance Ministry and
thelr workmen cannol make any claim for bonus.

27. It has been further contended that even 1If it held that ithe workmen
«ould claim bonus under the Labour Appellate Tribunal's fomula there was no
avallable surplus to warranl the grant of any bonus. Whatever bonus was paid
previously was paid with reference to the Labour Appllate Tribunal's formula
and lo the compromise petition filed before the Supreme Court and after making
the calculations the quantum of bonus was arrived at. It has been contended
that no service conditions or privilege had accrued to the workmen by usage, custom
«or otherwige nor is there any safeguard in this respect. Under the Kolar Gold
Mining Undertakings Aquisition Act, 1956, no right has acerued to the workmen
to claim bonus by usage and custom and the employers have not acted contrary
to any assurance or promise denying bonus to the workmen and under section 5§
of the Kolar Golar Gold Mining Undertakings Acquisition Act the terms and con-
ditions of the employees could be altered by the Government.

28. It has been further contended that the Kolar Gold Mining Undertakings
1s the properly of the Union of India and the Siate was fully aware of the direc-
tive principles but in the abhsence of resources the emoluments of the employees
cannot he increasd. The K.G.M.U. had ceased to be a profit earning undertaking
and the Union Government was carrying on the mining industry with a view not
to deprive a large labour force of employment. The Finance Minister had stated
in Parliament in June, 1963, that the gold mines would have to be closed down
if ellorts {o reduce production cost of gold and cutting down loggses In working
fajled, and in view of the want of available surplus the clalm for bonus was
not justiled. They have denied the allegation that the unions were assured that
the practice of giving minlmum bonus would be contihued. There was no such
practice of giving minimum bonus. ‘The calculations would show that there was
no avallable surplus but a huge deflelt. There is no law prior to the Bonus Act
that the workmen of an undertaking were entitled to any minimum bonug in the
absence of profits without making any provislon for prior charges. Existence of
avallable surplus was a condition precedent for the grant of bonus to the work-
men and the contention about principles of soclal justice statutorily recognised
hy the new Boanus Act would come Into play was untenahble. There was no obliga-
tlon to pay to the workmen any minimum bonus and the workmen are not entitl:
ed to any bonus for the perlod in question.

Bonus as an Implied Term of Service

29. In addition to the demand for profit sharing bonus the workers have in the
alternative claimed honus as an implied term of service. The Mysore Mine
Workers’ Union has in their subsequent written statement contended that the em-
ployers have been payving bonus every vear since 1947 irrespective of any avail-
mble surplus. Even after natlonalisation of the gold mining industry the employers
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have paid bonus desplte losses and it has been pald continuously for a number of
years. It {5 also connected with the Christmas and Pongal festivals ang from the
circumetances and the time and method of the payment of bonus it should be
inferred that payment of bonus is an implled agreement or gondition of service.
In support of their contentions the unlon has examined Shri V. M. Govindan the
President of the Mysore Mine Workers Union and has also produced a statement
showing how the employers had paid bonus in the past. At the time of the argu-
ments it has been further contended that the workers can also clalm bonus as
a customary bonus from the employers. Learned Counsel for the Mysore Mine
Workers’ Unlon Shrl Narasimhan has also relled upon the rulings reported im
1962, 1 LLJ 435 (Tulsidas Khimji and thelr workmen) 1964, II LLJ 109 (Bombay
Company and their workmen) and 1965 1 L 488 (Vegetable Products Ltd., and
their workmen) and it has been argued that this is a fit case for granting bonus
a3 an implied term of service.

30. The employers have also produced a statement exhibit E-22 showing the
past payments of bonus—and practically there is no difference between this state-
ment and the one produced by the unfons—and it will appear that in the pastk
the employers had pald bonus to the workmen as following:—

Year How settled Quantum Date of Payment
Month of 26 days
191]7 Agreement . . . Three months, 1 month May 1947.
(War relief bonus) 2z months Oct. 1947.

including for
prior years,

1948 Award . . . Half month, March 1950,

1949 Agreement . . ., Onemonth. March 1951,

1950 Agreement for Mysore and Onec month January 1952.

undy-droog Mines. Award
for Champion Reef Mines. Fourfmonth FMarch 1943,
1951 Agrcement . . . Oneand a half month June, 1953.
1952 Dave Award for Mysore and One month and 73 October, 1955.F

Champion Reef—2§ months,  days.
but agreement—

L.A.T, award Nundydroog One month, December, 1955.
1953 Compromise with labour as
per Supreme Court’s Order
7-10-58.
Mysore Mine . . 145 days.
Champion Reef. . . . 16 days.
Nundyd:oog . . . I3 days.
Allied establishments . 13 days. 7th November, 1958.
1954 Compromise 88 per Supreme
Court’s Order 7-10-58.
Mysore Mine . . Ope month 15 days  8-2-%7 & 10-6-58.
Champion Reef | . Do. 8-2-57 & 10-6-58,
Nundydroo . . . Twomonths 15 days] 8-2-57 & 10-6-58,
Allied establishments . One month 15days  and 7-11-58.

8-2-57 & 10-6-58,
(intetimm payment)-

1955 Compromise as per Supreme
Court’s Order dated 7-10-58.
Mysore Mine . . 2odays
Champion Reef | . . 20 days.
Nundydroo . . . I monthand 16 days.
Allied establishments . I month. 7-11-1958 3
1956 Compromise 5.C, order

Mysore Mine . . 20 days.

Ch;mpion Ree , . . 2o0days.

Nundydroo . . . Onemonth,

Allied cstablishments . One month, T-11-1958,"
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Year How settled

Quantum Date of Payment

Month of 26 days.

After Nationalisation and upto transfer to
Central Govermment,

16 months  Agreement . . ., 2 days 10-2-1960
29-11-1956
to

31-3-1958.
1958-59 Agreement . . . I8 days, 10-2-1960,
I1959-60 Agrcement . . . 52 days. 5-1-1961.
1960-61 Agreement . . . 28 days. 23-12-I961.
I1961-62 Agreement . . . 26 days, 24-12-1562.
April to

ovember

1962 Agrecment . . . I71/3days. 10-1-1964.

(8 months.)

31. The correctness of the above stalement has been admitted by Shri Govindan.
In his crosg-examination he had stated that the statement produced by the
management exhibit E-22 is correct. Regarding the manner and the time when-
the payment was made Shri Govindan has stated that at times the demand would:
bofl down to an advance payment on account of festival in anticipatlon of a.
finalisation of bonus payment by the employers; though i was an advance it was
understood as a sort of bonus payment. He has further stated:—

“This practice confinued even after Natlonalisation of the gold mining
industry in the year 1956 without any material change. Though once
or twice disputes arose regarding bonus they were more in relation

to the quantum rather than in regpect of the principle of payment
of some bonusg.”

He hag further stated that degpite the fact that avallable surpluz could not he

found In many of the years workmen have had the beneflt of bonus payment in
the same framework even after Nationallsation.

32. The learned Counsel Shri Narasimhan on behalf of the union has argued
that this evidence is sufficient to establish that there was an implied term of
agreement between the management and the employees that the management
would pay to the workers bonus at the time of Christmas or Pongal. It is true
that the statement exhibit E-22 and the evidence of Shri Govindan shows that the
employees are being pald bonus since 1847 over a period of fifteen years and it
can be gald that this {s a sufficiently long time to suggest an Inference of an.
implled agreement. However, I do not think that there s any other circumstance
which would support the workers and indicate the payment of bonus as an implied
term of an agreemnent or condition of service. It is clear from the statement
exhibit E-22 that for the year 1947 the wanagement had given bonus of their own
accord and the payment of bonus onwards till the last payment was made either
on agreements between the partles or on awards. The Dave Award under which
Jonus was pald for the year 1952 has been reported in 1953 1 LLJ page 511, It
shows that the workmen had clalmed bonus on the basls of avallable surplus and
the learned Tribunal had held that the employees of the unit of the Oorgaum
Mines were not entitled to any bonus for the year 1952, It Is also clear from the
statement exhibit E-22 that the rate of payment of honug varies from year to year
and also from mine to mine. It will he seen that in the year 1952 bonus for the
employees of the Mysore and Nundydroog Mines was granted under an agreement
while for the claim of the Champion Reef employees a dispute was ralsed and
there was an award and these circumstances are quite inconsistent with the
workers’ clalm for benus based on an Implled term of agreement or custom.

33. Regarding the bonus for the years 1953 and 1954 it Is clear from exhibits
B-12 and F-13 that the workers had ralsed a dispute and the sames was referred
for adjudication by notification No. LR-II/57(1)/534 dated 1st March, 1956. The
Tribunal had granted bonus and the employers had challenged that decfsion and
had preferred an appeal-—Civil Appeal No. 648/57 to the Supreme Court. The
droeumstance that the management had rejected the demand and had refuged to
pay any bonus and this matter was referred to the concillation machinery i% quite
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conlrary 1o the suggestion about bonus based on implled term of agreement. It
will be further seen that ultimately the bonus for the years 1853, 1954 and the
next two years 1055 and 1956 was pald to the workers as the parties arrived at a
compromise daled 7th October, 1958. This compromise was flled In the Supreme
Court and the workmen of the different mines were pald bonuy at different rates.
The State of Mysore acquired the mines in November 1956 and the Central Gov-
- ernment took over the mines from the Mysore Government from 1st December,
1962. It is irue that the Mysore Government paid bonus to the workmen every
year upto November, 1962. However, the payments were made at different rates
under specific agreements and on reading these agreements I do not find any
aubstance in the contention of bonus having been paid as an implied term of
agreement or custom.

34, It is significant to note that in the agreement dated 7th October, 1958 giving
the workers bonus for 4 years it has been specifically stated:—
“As the parties have agreed to settle the bonus for the four years 1953, 1964,
1955 and 1956 together the management have agreed as a special case
and on the distinet understanding that it will not form a precedent for
other years to pay bonus to the workmen of the gold mines and the
allled establishments.”

This statement clearly shows that bonus was pald under speclal clrecumstances.
The workers knew quite well how and under what circumstances il was paid
and there can be no questlon of an Implied term of employment in respect of

“bonus.

35. Shri Narasimhan the learned Counsel on hehall of the union has argued
that in every year the workers had made a demand for bonus at the time of
Christmas and Pongal festivals, The management had paid the advances in
anticipation of granting bonus and this circumstance definitely establishes scme
.sort of an agreement and it should be held that the workers are entitled to claim
bonus as an implied term of apgreement. The learned Advocate has Invited my
attention to the ruling reported in 1964 II LLJ 109 (Bombay Company and its
workmen) in which it has been observed:—

“Where the payment Is connected with g festival it 1s possible to infer that
there is an implied condition to pay something at the time of festival
even though the evidence disclosed that In previous years the pay-
ment had not been made at a uniform rate.”

It has been further observed:—

“The fact that the paymeni was orlglnally called advance would not detract
from the conclusion that some amount was really paid as bonus in
connectlon with Christmas festlval. Once It is proved that there was
an implied condition of service some amount has to be paid under
the said impled ferm., What the minimum would be in such Lehalf
must be declded as a questlon of fact. Hence it must be held that
payment of one month's salary ag Christmas bonus Is proved as an
impled conditlon of service between the employer and his workmen.”

36. It appears from the judgment that in that case the payment of bonus was
connected to the Christmas festival. Such is not the case in the matter before
us. It would appear from the statement (ex-E-22) that the bonus payments have
heen made in different months and these payments cannot be connected to any
definite festival. The payments are made in the months of January. February
March. May, June, October, November and December. Sometimes it {s paid around
Diwall, sometlmes In December around Christmas and sometfimes in .January
around Pongal and the payments are not connected to any deflnite festival. More-
over it is clear from the agreements under which bonus has been pald that it has
been paid on an ad hoe basls out of bounty and I do not think that the ruling will

be applicable,

37. The mere fact that some of the workmen have taken advances and every
vear the management has glven festlval advances will not also help the workers.
There is nothing to show in the festival advance agreements that advances were
made in antlcipation of a demand and a grant of honus. The advance agreements
are evhihlts Ex-23 dated 14th October, 1962, exhibit E-24 dated 31st October, 1961
exhihit F-25 dated 13th Octoher, 1860, exhibit E-26 dated 23th December, 1959
.exhibit F-27 dated 10th October, 1957 and December 1856 and exhibit E-28 dated
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21st October, 1963. These agreements provide for the recovery of the advances
by monthly instalments. The union’s witness Shri Govindan has in his cross-
sexaminatlion made admisslons about the recovery of the advances and has stated:—

“It is correct to say that festival advances were always given asgainsl agree-
ments. It is correct to say that In the advance agreements the
amount of advance would be recovered from the wages or from any
lump sum payments that became payable if any. It is correct to say
that all thegse festival advances have been recovered out of wages.”

This evidence clearly shows that the festival advances have no connection and
nothing to do with the bonus affair.

38. The conduct of the parties does not establish nor are there sufficient eir-
cumstances to Infer an implled agreement on honus and there is no gquestion
4f payment of bonus based on past custom or tradition. In the ruling reported

In 1965 1 LLJ 468 (Vegetable Products Lid., and thelr workmen) it has hbeen
Lbserved:—

“It has been lald down in the decislon of the Supreme Court in 1958
II LLJ 393 that on proof of the following circumstances payment of

customary or traditional bonus on the occasion of a feslival like Puja
could be said to be satisfled, namely:—

(1) that the payment has been made over an unbroken serles of years;

(11) that it has been for a sufficiently long perlod—the period has to be
longer than in the case of an Implied ferm of employment;

(ili) that it has been paid even in years of loss and did not depend on the
earning of proflts; and

(iv) that the payment has been made at a uniform rate throughout.

Counsidering the circumstances that In many years the workers had to ralse dis-
puies for bonus and the matters were referred to concilialion officers and Tribunals
and the references were not only for the guantum but for the graut of bonus, It
cannot be sald that the payment has been made for an unbroken serles of years.
The payments were also made either on the basis of awards or on agreements.
Ii is also clear that ihe payment ol bonus during these years was not made at a

uniform rate throughout and the workers will not be entitled to cliim bonus
based on custom or iradition.

39. The learned Counsel Shri Narasimhan for the Mysore Mine Workers’ Union
hos further argued that bonus has been paid on mutual agreements. These agree-
ments give a go by to the Supreme Court formula. The agreements also use the
word “practice”. At the time of the last agreemnent the managemant also used
the word ‘“‘proportionate” and from the contents of these agreements it can be
inferred thal payment of bonus was an implied term of agreement. The Jearned
Counsel has invited my atlentlon to the agreement dated 22nd January 1960
.exhibit E-14 in which paragraph 5 reads as follows:—

“The other terms and conditions for the payment of this ad hoc bonus will

be a per existing practlce on the fleld with regard to payment of
bonus”.

If we go through the whole agreement I do not think that from the words “existing
practice” it can be inferred that there is an existing practice of granting bonus.
The words used refer to the terms and conditions governing only the payment of
bonus. It will be seen from para 11 of ithe compromise agreement filed in the Supreme
Court exhibit E-13 that they have referred to the terms and conditions. In thls
paragraph it has been stated that the terms and conditions under which the honus
as mentioned ahove will be paid to the workmen will be the same ns those
mentioned in paragraph 50 of the decision of the Labour Appellate Tribunal re-
ported in Labour Appeal Cases, 1958, page 265." Thisz will clearly show that the
word ‘practice’ has been referred to regarding the termsg and condilions of making
payment and not giving bonus every year and there is no evidence to prove that

the payment of bonus was an Implled term of agreement or was granted custo-
marily.

40, Shri Narasimhan the learned Counsel for the Mysore Mine Workers’ Unlon
has drawn my attentlon to the word ‘proportionate’ used in the annexure to E-326
the letter written by the Joint Secretary to ithe Government of India to the Chief
Sacretary to the Government of Mysore and it has heen argued that this necessarily
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shows that the workers were entitled to claim bonus as an Implied term of employ-
ment. I have already observed that the Central Government had taken over the
Undertakings from the Mysore Government in the year 1962. They had agreed
to pay some compensatlon which was to be determined on some agreed formula.
The compensation was not paid at one time but there were adjusiments and im
connection with the payment towards compensation Shri M. R. Yardl the then
Joint Secretary to the Government of Indla wrote a letter dated 13th May 1965
to the Chlef Secretary to the Government of Mysore and in item (1ii) of annexure
I1 of this letter it has been stated:—

Items of adjustments/credits etc, Amount Authority

Proportionate bonus for 1962-63 , . . Rs.6,49,346, 11 D.O. No. Ch. 8. 703/63.
deted 21-12-1963 from
Shri K. Balachandran,.
Chief  Secretary tor
the Government of
Mysore to Shri M.R.
Yardi, Jt. Secy. 104
Government of India,
Ministry of Finance,

From this letter it is clear that the amount of Rs, 6 lakhs odd pald to the workers
as bonus for the period of 8§ months from April 1962 to November 1962 was pald
by the Central Government at the Instance and on the authorisation from the
Mysore Government and it appears that ag the accounts were not for the full year
the word “proportionate” was used and it will not show that the workers were
entitled to bonus every year and accordingly they were entitled to bonus for that
year a8 an Implied term of employment,

41. The Central Government had taken over ihe undertakings as a going con-
cern and had there been a term of employment and condition of service about
bonus there was no question of the workers claiming the bonus for the period
of eight montha, The agreement exhibit E-18 in respect of this bonus mentlons
about the demand and It states that it was explained by the management that.
presently accounts were ready only for the period 1st April, 1962 to 30th
Novembper, 1962 and that therefore the discusslons were confined to that period
alone. 'This agreement does not make any mention about payment of bonus as a
condition of service and the words ‘proportionate honus for 1962-63' will not show
that the payment of bonus was a condition of service.

42. I have already obhserved that the rate of payment of bonus was not uni-
form nor was the payment made in connection with any festival. It has been
obgerved in the ruling reported in 1069 II LLJ page 407 (Churkulam Tea Estate
(Private) Ltd., and its workmen and another):—

“Following also further decision, Bombay Company Lid.. v. itz workmen
(1964—IILIJ 109) and Bombay Company (Private) Ltd., v. their
employees (Civil Appeal No, 659 of 1966 dated 22nd September 1987)
it is held that when payment of bonus has not been uniform over the
years, it i impossible to infer its payment ag an implied condition
of service unless such payment 1s connected with some festlval.
Hence the tribunal was wrong in holding that an inference could be
drawn for payment of bonus as an Implied condition of service in the
circumstances of the Instant case when the payment admittedly was
not uniform and was not connected with any festival. 1t {s impossible
to infer an implied condition of service when payment has not been
uniform in the past unless such payment can be connected with same
festival, The clalm cannot be sustalned even as customary or tradi-
tional bonus because apart from the fact that it is not connected
with any festival gne of the essential Ingredients, namely, that the
payment should have been made at a uniform rate throughout is also
admittedly lacking in the Instant case.”
The facts in the above ruling are to some extent similar to the present case and
these obssrvations will show that the Kolar Gold Mine workers are not entifled
to clalm bonus as an implied term of service or in the alternative as a customary
or traditional bonua.
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Profit Sharing Bonus

43, The workers have by their written statements claimed profit bonus con-
tending that there has been a growing demand for gold and hence the Under-
takings have started developing the industry by exploration work to find out new
ores. They have been also holding a virtual monopoly and dlctating terms to
usere and because of the prosperity the workers are entitled to share the profits as
bonus. It has been confended that there were no proper incremental wage scales
for workmen:; they were poorly paid and they were entitled to claim bonus. The
management has opposed this clalm of profit sharing bonus contending that there
{5 absolutely no profit and there iz no available surplus. On the cuntrary there
is a loss to the tune of Rs. 327 lakhs and the workmen are not entitled to claim
any bonus. The learned Counsel Shri T. Rangaswami Iyengar for the manage-
ment has Inviled my attention to the ruling reported in 1958 IT LLJ 479 in which
it has been observed:—

“It im In thls available surplus thus deduced that labour is entitled to claim
a reasonable share by way of bonus. It would thus be clear that
under this formula the existence of available surplus is a condition
precedent for the award of honus fto workmen. The formula also
postulates that the clalm for bonus Is made by workmen who are not
pald what may properly be regarded as living wages. The payment
of bonug i thug Intended to attempt to il up the gap to the extent
that is remsonably possible between the wages actually paid to the
workmen and the living wages which they ultimately hope in due
course to secure.”

It has been also observed in the famous case of the Mulr Mills Ltd., and their
-workmen (1953 II LLJ page 1)»—
“There are however two conditions which have to be satisfied before pay-
ment of bonus can be justified and they are when wages fall short
of living standard when the industry makes a huge profit.”

and it has been urged that the two conditions precedent necessary for the justi-
ficatlon of the grant of bonus are not fulfilled in this case and the reference should
be thrown out.

44, The learned Counsel has relied upon the balance sheet and profit and loss
accounts statements for the period in guestlon and it has been arsued that the
prima facle evidence shows that as there is no available surplus the workmen
are not entitled to get bonus. The unions have contended that the Labour Appel-
late Tribunal’s formula is not applicable to the facts of thic case and the gold
mine workers are enfitled to clalm bonus because of the prosperity of the other
TUndertakings. Leaving aglde the queslion ahout the profits and available surplus
for a while T shall first discuss the evidence to find whether the second condition
about the gap between actual wage and the living wage is satisfled In this case.

Gap between the Actual Wage and the Living Wage

45. Tt 1s not in dispute that prior to the year 1954 the workmen had no proper
wage scale and the surface worker was getting 13 annas per day as hasic wage
and dearness allowance of Rs. 22 per month. The workmen had ralsed a dlspute
and the wage structure was determined bv the Central Government Indusirial
“Tribunal by an award which is known as the Dave Award reported in 1955 1 LLJ
page 47. By this award the minimum wage fixed for the surlace worker was
Re. 1 and Rs. 1/4 for the underground worker. By the award dearness al'owance
was lnked to the cost of living index and it wag 3 annag per point aver 100. This
award was passed in the yenr 1955 and wa=s given effect from 1st Avpril, 1954. This
award expired in the year 1958 and since then till after the period In question i.e.
1st Decemher, 1962 to 31st March, 1984 there was no revision of Lhe wage scales.
‘On the contrarv it aopears ihat in the year 1961 the management had hy a settle-
ment abolished the lnking of dearness allowance to the cost of living Index flxing
it at a flat rate of Rs. 60 and put the workers to a loss as the cost of living was
rlaine. Thus durlng the period in question the workers were getting a hasle wage
-ag per the award t.e. Re, 1 for the surface worker and dearnesg allowance of
Ts. 60 which came to about Rs. 92.50.

48, In support of their contentlon about the 'ow wage and the gan the workers
fave examined Shri & Rajagonal who is an office begrer of the X.G.M.U. union
who has glven the historv about the wages paid to the workers it the K.G.F.
e has stated that before the year 1954 the basic wage for a surface worker was
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13 annas and Rs. 1/1 for an underground worker and the workers were paid

dearness allowance which came to about Rs. 22 per month. Regarding the award
he has stated.—

“As per the award the minimum wage fixed for a surface worker was Re. |
per day and Rs., 1/4 per day for the underground worker. In the
award D.A. was linked to the cost of living index which was 3 annas
per point over 100 and as per award the total wages were Rs. 80
tor surface worker and Rs. 85/- for underground worke:. This award
expired in 1958. From 1958 the workmen did not gel any .egular
increment in thelr remuneration. Bul as per setilement in the year
1861 a flxed dearness allowance of Rs. 60 was given by abolishing the
linkage of dearness allowance to the cost of lving index. There was
no increase in the hasic wage under the setilement.”

and this evidence will show that during the perlod from 1st December, 1962 to
31st March, 1984 the workers were getting the basic wage filxed by the award of
Re. 1 per day and a fixed dearness allowance of Rs. 60 per month. Shri Raja-
gopal has also given the wages paid to the workers at Bangalore the textile and
other industrial workers. His evidence shows that the cost of living index at
Bangalore in the year 1863 was 473 points and in 1964 it was 502 points and the
workers in the textile mills in the years 1962, 1963 and 1964 were geltlng a hasic
wage of Rs. 40 and a dearness allowance of Rs. 90. Thus the total remuneration
was Rs. 130 per month. It is further clear from his evidence that the cost of
Nving Index for K.G.F. was higher than [or Bangalore. In the year 1963 It was
830 and in 1964 it was 554 polnts and in spite of these higher indices and increases
In the cost of llving at Kolar the worke:r at K.G.F. was getting only Rs. 92.50 per

month as against 130 and this clearly shows thal the K.G.F. worker was getting
comparatively a very meagre amount.

47. The unlons have made a grievance ahout the flat dearness allowance of
Rs. 60 as cost of living was continuously rising and Shri Rajagopal has stated that
according 1o the Tribunal's award dearness al'owance In the year 1963-84 would
have been Rs. 80 to Rs. 85 per worker but under the settlement of 1961 the worker
was getting only Rs. 60 and has thus lost dearness allowance 1o the extent of
Rs. 20 to Rs. 25 per month. He has further stated;—

“The difference in the wages for the lowest paid worker at Bangalore and
K.G.F. was Rs. 35/- in the period. The Bangalore worker was gettlng
more, The Bangalore worker moreover is provided with the facility
guch as subsidised housing canteen food medical facllities, transport.’”

Thus If we compare the wages paid to the worker at K G.F. and fo a simi’ar worker

at Bangalore it shall have to be held that the K.G.F. worker was very lowly
pald and was not bheing done justice to.

48. Shri K. P, Sachindranath, President, appearing for the union has contended
that this remuneration of Rs. 92.50 per month was scantv and very meagre and
the workers were not able to make hoth ends meet and they were ever indebted
and there was a wide gap between the actual wage and the living wage. He has
also invited my attenilon to the obszervations made in the report of the Family
Living Survey for Tndustrial Workers at K.G.F. The report has been published

In the year 1859 and In Chapter XIV the Lahour Bureau has ziven Important
findings. In paragraph it has been stated:—

“The ava+rage monthly expenditure for current Yving was PBs. 132. per
family.”

It 15 not in dispute that the cost of living is incremsing every year and during the
period in quegtion the monthly expenditure for a family must have further in-

creased and it shall have to be held that there was a wide gap between the actual
wage and llving wapge.

49. Shrl Sachindranath has also cross-examined Shr! R. Sreenivas the Chief

Accounts Officer of the Undertakings who has also admitted the alleged wage
structure. He has stated:—

“It 18 correct to sav that after siening the agreement of 1961 we continued

#23 pay upto 31st March, 1964 Rs. 92.50 as the wages to the minimum
paid worker”
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The dearnese allowance paid to the workers was not sufficlent to neutralize the
increase in the cost of living and Shri Sreenivas has stated:—

“The payments made by the Undertakings to the workers may not neulralize
the rise fully during the period.”

and considering this evidence it shall have to be held that the mine workers at
Kolar Gold flelds were paid very low wages and there was a wide gat.

50, This inference will be further corroborated from the ecircurnstance that
even the learned Counsel for the managemen! Shri T. Rangaswamy Iyengsar while
raising an objection to certain questions during evidence had submitted that the
management had conceded the existence of a gap belween the actual wages and
the living wage. I have already observed that the workers have examined Shri
S. Rajagopal office bearer of the K.GM.U. Unlon for providing that the gold mine
workers were getting very low wages. When Shri Sachindranath had put him
questions in examination in chief about wages paid to the workers at Bangalore
Shri Rangaswamy Iyengar had raised an objection to these guestions contending
thai the management had already conceded a gap in the wapes by their written
statement and it was not necessary to ask gquestions on wages to the witness.
However, it is clear from the reply statement of the management dated 19ih
Augusl, 1967 that they had disputed the workers’ contentlon and the guesiions
were allowed. 1 have made a note about thisz objection while recording the evi-
dence of Shri S, Rajagopal and this circumstance also shows the truthlulness of
the workers contentions that they were paid very low wages and there was a
wide gap in the actual wages and the living wages and the further auestion is
whether the demand for bonus is justified.

Contentions about available surplug

51. As regards the second condition precedent about available surplus profifs
the learned Counsel Shri Rangaswamy Iyengar on behalf of the managemeni has
argued that the Central Governmenti taok over the Undertakings from 1st December
1962 and the present dispute velates to the bonus for the period of sixteen months
from that dale to 31lst March., 1964: during this perlod the rates of gold had
gone down:; the cost of production was high and there could absolutely be no
profit. It is further argued that the units of the Undertakings have maintained
regular accounts and the management has produced the balance sheet and profit
and loss statement for the business during the period; the gold produced was taken
over by the Central Government at the 1T.M.F, rate and the balance sheet and
profit and loss statement exhibit E-7 would show that the Undertakings are at &
loss of Ra. 327 lakhs. The management bas a'to prepared the caleulations of
avallable surplus for 16 months which is at exhibit E-8. This ztatement iz pre-
pared according to the Full Bench formu'a and it will be seen that {nstead cf an
available surplus there iz a deficlt of Rs, 412 lakhs and the quesilon of granting
bonus cannot at all he consldered.

52. Tt has been further arsued that even if the valuation of the gold vroduead
i made according to the Futtl rates stll there would be a gross Josg of Ra. R7.26
lakhs. The management has nlso prepared a statement of the caleulatinn of avall-
gble gurplus for the 18 months in gquestion taking the Futti rate. It shows the
other deductions as follows:—

Rs. inlakhs

-7 =6

Deduct Royalty 32-38
—89:64

Statutory Depreciation . . , . . . . 23-42
—113+06

Additional provislon for tehabilitation and normal development teserve
fHxcess of canital mxpenditnre over statutorv  depreciation (Rs. 5079
lakhs) or 73 % of revenue costs (Rs. 41-90 lakhs) whichever is lower 41790

15496

Return on fixed capital invested in the Undertakings at 69; p.2. on Rs.
30149 lakhs . . . . . . . . . 904
—164°00
1-6Y

Return on reserves employed at 2% . . . . .

[ E——"

—~16% 61
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Thus gecording to these calculations also there 15 a defieit of Rs. 165.61 lakhs, The
learned Counsel Shri Rangaswamy Iyengar has argued that when there i3 no profit
but huge losses further consideration about depreciation, rehabilitation ete. is not
necessary and it would be abgolutely academic. As there is a loss the workera
are not entltled to claim bonus and the reference should be dismissed.

53. The unions have argued that the Kolar Gold Minlng Undertakings which
-are run departmentally by the Central Government are not in the resl sense
commercial undertakings, They are not” run on commercial lines. The gold
.produced iz not sold for profit but it {s taken over by the State and the Labour
Appellate Tribunal’s formula is not applicable to the facts of this case, In ihe
-alterngiive it js contended that the profit and logs account of the undertakin
has taken credit for a number of items of expenditure which cannot be allowe
as expenditure for the purpose 6! bonus celculations, the gold produced is not
.&lso properly valued and even if the Labour Apellate Tribunal’s formula is made
_applicable the workmen will be entitled to get bonus if the exaggerated claims
by the management are eschewed. The accounts of the undertaking include
~extraneous items and the profit and loss statement and the balance sheet should
not be considered as a prima facie evidence of ihe alleged loss.

54, It hes been argued on behalf of the management that the balance sheets
and the profit and loss account are certified by the competent authorities and
the Tribunal is not ordinerily expected to go behind the various items mentioned
.and it must be held that there Is loss to the Undertakings, Shri Iyengar has
invited my attention to the observations of their Lordships of the Supreme Court
in the rulings reported in 1959 1 LLJ 644 at page 663 (Associated Cement Cos.
‘Ltd., and their workmen) and 1965 II LLJ 144 (Britianla Engineering Co. w.
their workmen). In the flrst ruling it is observed:—

“I{ would likewise be open to the parties to claim the exclusicn of items
either on the credit or on the debit side on the ground that the im-
pugned items are wholly extiraneous and entirely unrelated to the
trading profits of the vear. In considering such a pleg the tribunal
must resist the temptation of dissecting the balance sheet too
minutely or of attempting fo reconstruct it in any manner........

The working of the formula begins with the figure of gross profits teken
from the profit and loss accounts which are arrived at after payment
of wages end dearness allowance to the employees and other items
of expenditure. As p general rule the mmount of gross profits thus
ascertained is accepted without submitting the statement of the pro-
fit and loss account to a close scrutiny, Thus it may be stated that
as a rule the rivross profit appearing et the face of the statement of
the profit and loss account should be taken as the basic figure while
working out the formula” )

“In the second ruling 1966 IT LLJ 144 (Brittania Engineering Co. v. their work-
men) it has been observed that certified profit and loss account and bslance
sheet must be presumed correct unless they are challenged and demonstrated to
be wrong. Hence a portion of the expenses shown_ as “consumption of raw
materials, stores and spare parts”, could not be added back on ground that it
reprezented capital expenditure.

55. Learned Counsel has also read to me the recommendations of the Bonus
Commission to show that I should not go behind the profit and loss statements.
In chapter XXX para 197 of the Report the Commission has remarked:—

“Bat we consider that Tribunals and Arbitrators should not embark on
investigations into guestions such as whether stocks have been cor-
rectl){) valued, whether a portion of the revenue expenditure which
has beern passed by the auditors as revenue expenditure should bhe
considered as capital expenditure, the adequascy of remuneration to
Directors and managing agents of companies whether expenditure
on travelllng allowance is excessive etc. The Companies Act and
other Acts provide ample safeguards against maloractices. There
are glso provislons under the Companies Act for directing investi-
gations into the affairs of Companies in certain circumstances,”

snd it has been argued that In the ordinary concerns the balance sheetg ere pre-
pared under the provisions of the Companles Act while in cages in which the
undertekings are run departmentally there {s silll a stricter control. The under-
takinzs are on a higher level. The renorts o? departmentally run concerns are
srhmilied to the Parlioment and  under the clrcumstances the profit and loss
slatement and balance sheet exhibit F.7 produced should be accepted as a prima
{acle evidence. The halance sheet shows & losg and as theire i3 no profit the
workers are not entitled to clalm any bonus.
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56. The learned Counsel has also referred to the paragraphs in the Audit
Report (Commercial) of the Central Government, In the prefatory remarksy
paragraphs 5 it has been stated that the receipts and expenditure and iransac-
tions rplatlndg to Departmental Undertakings form part of the Consolidated Fund
of India and the Comptroller and Auditor General is responsible for their audit.
The audit report of the Kolar Gold Mining Undertakings has been alse published
in this book under the signature of the Director of Cemmercial Audit and con-
sldering the certification of the accounts by such high and competent authorities
the Tribuneal must accept the correctness of the slatements and hold Lhat there
are huge losses and the workers are not entitled to any bonus.

57, Bhri Sachindranath on behalf of the union has argued ihat the balance
sheet and profit and loss slatements produced by the employers exhibit E-7 are
not drawn in accordunce with the provisions of the Companies Act. The em-
ployer’s witness Shri R. Sreenivas, the Cheif Accounts Officer has admitted that
the Companies Act 1s not applicable to the Undertakings. The Mysore Govern-
menti took cver the gold mining industry from the companies from 28th Novem-
ber 1950 and till that date the balance sheet and profit and loss statements were
drawn in accordance with the provislons of ihe Compmnles Act. But thereafter
on nationalization with the change in the management the system of accounting
hag also undergone a change and the balance sheet and proflt and loss statements
were drawn on different bagis and are now required to be only proper and not
according to the'brévision of any law and consequently there is no question of
the strict scrutiny amd this document should not be accepted ag it is.

38. It has been further argued that during the deys of the management under
the companies there was flxed and paid up capital. But after nationalisation the
whole capital structure was also charged. Shri Srcenivasan has stated:—

“1f 15 correct to say that there was paid up capital of the companies before
they werge nationallsed. These companies had fixed capital in Rurees
before 1956.

Q. You have not got capital structure like any company registered under
the Companies Act.

A, No, the Companies Act is not applicable to our Undertaking.”

Bv referring to the records the witness says that the paid up capital of the threo
mining companies in the year 1056 was Hs. 162 lakhs odd. The paid up capital
in the vear 1962 when the Undertaking was with the Mysore Governinent was
Rs. 29388448/-. The compensation paid by the Mysore Government was
Rs. 164 lakhs odd. The balance sheet and statement of profit and less account
exhibit E-7 iz for the period from 1st December, 1962 to 31st March, 1964, It s
not in the form of balance sheet snd proflt and loss account as required under
the Indian Companies Act, The flgurcs shown in exhibit E-7 are as per the
state of affairs at the end of 31st March, 1864. He has stated:—

4Tt is correct to say that we have not shown in exhlbit E-7 the reserves
and capital at the commencement of the year.”

Even in the replies given by the witness to the questions put by the management
he has stated:—

“The capital of the undertaking is made up of the compensation paid to the
vsore Government plus the drawings from Government during the

period legs remittances made during the period. To this we have to

add interest on capital and deduct losses during the period or add
proflt during the period in order in arrive at the neit capital em=
ployed in the business. I say so becausge it is in the printed account.”

In view of this evidence and circumstances it shall have to ‘be held that the capi-
tal structure of the undertakings is quite different from the capital structure in
a company registered under the Companies Act. Conseduently the balance sheet
and profit and loss statement have not been drawn up after the accounts have
been subjected to the same scrutiny and safeguards ag those of the registered
companies and there 1s much force in the contentinn of the union that the balance
sheet and profit and losg statements as they stand cannot be the basia for finding
the profit obtained.

59. A close scrutiny of the balance sheet will also show that this ducument
does not represent all the departments and actlvities of the undertakings and
the management has thaught it proper to omit them from the statemenie. Tt i3
the case of the management that the gold produced has not_been zold but it is
taken over and merely its valie is shown at the IM.F. rate. From this it is clear
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that there was no realization of any amount by the sale of the gold produced,
which could have been remitted. However, the balance sheet exhibit E-T7 gives

a different story. It shows remittance of Rs. 4 crores odd in the left hand column.
Under Government capital it states:—

Rs.
Government Capital (Compensation paid to Mysore Government 201,49.346
Add withdrawals durcmg the period from 1-12-1962 10 31-3-1964 ) Qzﬁ,??;ggx
_ 11,27,64,967
Less remittances during the period . . N . . . ' 4,26,46,081
Balance . . . . OT,18,668
Intercst on capital . N . . . ' . . . 7’16’,24’,941

. A1 2

Less loss during the period . . . . . . . . g,sgﬁg:glg

The profit and loss statement also shows the same nett loss of Rs. 8569 Inkhs odd.
Thus it will be seen that the management has horrowed Rs, 26 lakhs and had
remitted Rs. 426 lakhs odd. However, the balance sheet does not throw any light
from where the amounts remitted were realised. At the time of arguments it
was submitted that the undertakings run also a dairy, petrol pumps and grain
shops and the realizations were out of that busineass, In that case it shall have
to be held that the balance sheet and the accounts are not only the balance sheet
and accounts of the gold mining units of the Undertakings. The horrowings may
also be for the purpose of other busincss. Under the circumstances it will not he
fair to wholly rely on the balance sheet and the profit and loss statement for
arriving at the available surplus.

60. It is true that the Kolar Gold Mining Undertakings are run departmen-
tally. The audit reports are also submitied to Parliament. However, I do not
think that these circumstances will invest the balance sheet and profit and loss
statement with a greater sanctity. Accountability to the Legislature and parlia.
mentary scrutiny I do not think will impose any additional responsibility on the
executives charged with the duty to prepsre these documents; nor will such
sketchy documents throw sufficlent light on the detalled working and activities
of ihe concern. Although in theory parliamentary control over departmentally
run undertakings is extensive it is not so in practice. It is significant to remem-
ber thal the profit and loss statement for the period ending 81st March 1964 has
been prepared and finally printed after about an year and three months on 12th
August 1965. Tt 1s prepared by the Chlef Accounts Officer of the Undertaking
and is signed by the Managing Director. These documents have been audited
and certified by the Assistant Audit Officer. However, the certificate itsel? will
sho.&v that the document cannot be accepted in its entirety. The certificate
reads:—

“I have examined the foregoing accounts and balance sheet of the K.OM.
Undertakings. I have obtained all the information and explanations
that are required and subject to the observations in a separate audit
report I certify the result of my audit........ "

This shows that there is an audit note made by the auditor. That note has not
been produced and it is not known what items that note refers to and the mere
production of the profit and loss account and balance sheet will not prove that
whatever has been stated in the balance sheet is correct.

61. The unlons have challanged the correctness of the entries in the bhalance
sheet and profit and loss accounts statements. It has been alleged that the
amount of cost of Rs. 588 lakhs odd shown by the manag=ment in the proflt and
loss statement includes varlous amounts which are in foet either items of capital
expendlture or {tems covered more than once and if these {tems are deducted from
this amount the cost will be reduced to somewhere about 460 lalkhs and inztead
of logs there would be gross profit. The emnloyers had in Their written statement
dated 12th May 1985 merely stated that there were losses and that thepe was
no aveilable surrlus to pay bonus to the workmen. The unions have In their
wrilten statement of claim dated 14th September 1866 reguested that the under-
taking should nroduce documents such as ( 1) dulv audited statement of accounts
for the financial years 1961-82, 62-63 and 63-84 (2) statement showing basic weges
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and dearness allowance drawn by each cmployee for each of the financial years
1961-62, 1862-83 and 1963-64 and (3) statement showing the statutory deprecia-
iion etc., for each of the financial years, 1961-62, 1962-63 and 1963-64.

62. Subgequently the Mysore Mine Workers’ Union had flled s supplementary
written statement and had made specifle allegalions about the inadmissibility of
items of expenditure in the statement of accounts. In para 6 they have stated:—

“Without prcjudice to the contentions raised gbove it is submitted thai the
workmen would be entitled to bonus even in terms of the L.AT.
formula if exaggerated claitns by the management are eschewed.
The profit and loss account of the undcrtakings has taken credit for
a number of items of expenditure which cannot be allowed as ox-
penditure for purposes ol bonus calculations,”

The cross-examination of the wiilness will also show that the unions have ques-
tioned the correctness of the major items of expenditure and it was suggested
thal the monies spent on development, replacement, construction of roads, build-
ings ete., have been wrongly Included in the revenue costs, It has been also
contended thai the amount of wages of Rs. 332 lakhs on salary, wages and other
iterns etc., includes a porlion of the capital expenditure and some items were
taken twice over. Leaving aslde these contentions about wrong Inclusion of the
qtems in the cross examination by Shri B. Reddy the witness was specifically put
questions about manipulation of accounts:—

“The last eight months of the Mysore Government were in loss and subse-
guelnt]y after the Government ot Indla took over It is continuously
in loss.

Q. After the Government of India took over it s continuously & losing con-
cern. Is this loss In the balance sheet brought about by the way in
which the accounts are manipulated?

Thiz qyuestion is objecled to on the ground that the yuestioner presuppcses
that ihe accounts are manipulated. The learned Counsel for the
workman submits that it is a suggestion on Lbehalf of the workmen
and hence ithe guestion should be allowed. The question is allowed.

A. No.”

63. Thus it is clear that ihe unions had challenged the correctness of the
figures in the balance sheet. IL was their contention that the amount of the tctal
cost of Rse. 558 lakhs Includes various ilems of capltal expenditure, amounts
which should not have been charged to revenue and which should be deducted
from total and in view of these allegations I do not think that the balance sheet
and the profll and losg accounts statement entries can he accepied as true merely
on the production of the documents and the auditor’s certificate.

64. The profit and loss statement challenged by the union is as follows:—

Costs:

Consumption of Stores and Spare Parts . . . . - 1,78,37,430* O
Power . . . . . . . . . .. 40,43,932 00
Salaries, Wages, Gratuvity and other Benefits . . . . 3,32,65,577+C0

Contribution to Provident and Pension Funds . . . . 18,24,1€2-C0O

,69,72,131°00

Less: expenditure incurred for:
Capital works including work in progress and sundry credits  ¢=.7R.c45

Welfare work . . . . . . . . 3,390,772
Repairs and Maintenance of Bldgs. . . . . 12,48,134
Gold realisation charges . . . . . . 6,866
Watch & Ward Establishiment . . . . . 20,076

1,99,%52,893-00

4,60,20,238 00
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Welfare Work . . . . . 4,90,028 00
Repairs and mmntcnancc of buﬂdlngs . . . . 12,48,14200
Gold realisation chargcs . . . . . . . 1,24,373° 00
Insurance . . . . . . . . 33,215°00
Rents and Cesses . . . . . . . \ 23,506-00
Rates and Taxes . . . . . . . . 54,3200
Stationery and Printing . . . 1,05,769-00
Postages, cables, tclcphonc charge‘:, bank chargcs et . . 19,157-00
Water charges . ) 3,93,941-00
Incidentals . . . . . . . . 3,89,440+ 00
Electricit Dcpartmcnt . . . . . . . 24,06,194-00
Moedical Establishment . . . . . . . 14,06,834°00
Centra} Administration . . . . . . . 12,04,482-00
Watch & Ward Estabhshmcnt . . . . . . 13,17,035°00
Consultants® Fees . . . . . . . %,34,309 00
Audit Fees . . . ! . . . . . 43,364 00

65. The managemenl had valued gold at the IL.M.F. rates and in the profit and
loss statement the amount realized by sale of gold was shown to be at Rs. 247.36
lakhs. The unions have challenged the correctness of the rates at which the gold
has been valued. However, I shall deal with ihe question about the price of
the gold later on and I will first discuss the evidence to find whether the manage-
ment have proved the correctness of the various entries on the debit side and
whether in fact the total amouni of cost 1s Rs. 5568 lakhs.

66. It has been held by thg Supreme Court in a number of cases that the
correctness of the figures ag shown In the balance sheet and profit and loss accounts
statements must be established by proper evidence in Court hy those who are
responsible for preparing the document or by other competent witnesses. The
unijong have relied upon the ruling reported In 1960 1 LLJ page 548 (Petlad Turkey
Red Dye Works Company Ltd,, and Dyes Chemical Workers' Union and others)
in which thelr Lordshlps have first dlscussed about the necessxty of proof of a
medical certificate and have observed:—

“There is no reason why an exceptlon should be made in the case of
balance sheets prepared by companies for lhemselves. It has to be
borne in mind that in many cases the directors of the companies may
feel inclined to make Incorrect statements In ihese halance sheets for
ulterlor purposes. While that {3 no reason to suspect every state-
ment made in these balance sheets the position is clear that we cannot
presume the statements made therein to be always correct. The
burden is on the party who asserts a statement to be correct to prove
the same by a relevant and acceptable evidence. The mere statement
of the balance sheet is of ro assistance to show therefore that any
portion of lhe reserve was actually utilized as working capital. An
audited balance sheet would show that certain statements are made
but the mere fact that the statements are made could never he taken
ns proving the statements as correct.”

67. In the ruling reported in the same volume at page 542 (Khandesh Spinning
and Weaving Mills Company Lid., and Rashiriya Girni Xamgar Sangh snd others)
their l.ordships of the Supreme Court have specifically mentlonaed that the accounts
of a company are prepared by the manangement. The balance sheet and profit
and loss accounts are also prepared by the company’s officers. The Labour have
no concern In it. When so much depends on this ilems the principles of justice
and equily demand that an Industrial court should iInsist upon a clear proof
of the same and also glve a real and adcauate opportunity to the labour to canvass
the correciness of particularg furnished by the employer.

Repenue Expendifure

68. In support of thelr contentlons the management have examined Shri R.
Breenivasan the Chief Accounts Officer of the Undertaking. He has prepared the
balapce sheet from the statements of expenditure submitted to him by the units.
He had no personal knowledge ahout the items of expendlture. He has stated:—

“At the time of preparing the bhalance sheet T have not gone through the
items of expenditure but the statement {s prepared from returns
submitted to me by all the mines.”
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and the mere production of the profli and loss mccount and balance sheet and
ihe statements made by the witness, 1 do not think, will be sufficient Lo prove the
various items challenged by the unions. If cannot be presumed thal the stalements
made in the balance sheet or the slatements in the profit and loss accouni are
correct, The burden of proof is on the party who asserts the statements to be
correct and must prove the same by relevant and acceptable evidence., The witness
hgs been cross-examined at great length. The management have also produced
some statements of detalls and I shall discuss ithe evidence about the debif items
alleged 1o have been wrongly charged to revenue or improperly included in lbhe
revenue expenditure or which have been {wice covered and should be neither
deducted from the tolal costs or added back to the profits while considering the
question of surpuls for bonus.

69. (i) Retiring Benefits to the extent of Rs. 16:02 lakhs.—I{ will appear from
ihe balance sheet exhiblt E-7 that ithe management had shown a reserve of
Rse. 28,39,23¢ as lability to employees on retirement. The unlons have ccntended
that the amounts paid towards service gratulty should have been paid oul of this
reserve, The management has wrongly charged this amount to revenue expendi-
ture and that amount should be excluded from the costs. The witness has also
deposed to this fact and stated:—

“It is correct to say that I am dehiting certaln amounts besides the item
of Rs. 26,39,234 towards the expenditure as reliring benefils during
the perlod in question.”

At the instance of the union the management hag produced n statement exhibil
W-7 showing an amount of Rs. 14,38,567 paid towards service gratuity, termination
gratuity sillcosis and workmen’'s compensation. However, a statement showirg
the split-up of the gratuities, compensation ete., produced on 18th August 1967
glves a different amount for the very ltems. There is a slight variation. The
amounts are—

Ra. lakhs

1. Service Gratuity . . . . . . . . . . 5%
2. Termination gratuity . . . . . . . . . . 72T
3. Silicosis compensation . . . . . . . . . 589
4. Workmen’s compensation . . . . . . . . . 237
16-02

P

Shrl R. Sreenivasan has admitted that these amounts paid have been charged by
him to the revenue account. He has stated:—

“For all these years from 1851 uptodate the payment towards service graluity
and silicosiy compensation have been charged only to the revenue
account and not to the reserve account and hcnce ilhe total reserve
figure is not reduced.”

He further makes if clear—

“It 1s correct to say that this amount has been vassed on to pay gratuity
to the employees who would be discharged, retired or reirenched
from time to time. I did not pay the amount of Rs. 14.38 lakhgs as
shown In the statement exhibit E-7 out of the secvice gratuity reserve
because nothing was known as to whom and what amount had fo
be paid.”

It 18 clear that the amount pald towards the two gratuities and compensations
which should have been charged to the reserve have been vald out of the reveinus
of the year and the total cost shall have 10 be rednced by this amount of Ra, 16:02
lakhs..

70. (1i) Donations; —

The unlnna have further alleged that the management has glven donations
to the King’s Coliege, London, research grant to King's College and K.GF. flrst-
grade ccllege and since these amounts have been pald out of the revenue expenses
of the year they should be deducted. It appears from exhibits W-4, W-10 and
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V\{-ll that the management had given the followlng donations, grants to schools
etc.

Grants to schools, teachers etc. . . .

Donation to K.G.F. Sanitary Board medical institutions
etc. . . . . . . . . Rs. 5,337 (Ex-W-4)

Donation to K, G.F. First-grade college . . . Rs. 1-33 lakhe (Ex-W-11)

Rs. 88,812 (Ex-W-4)

It has come in evidence that there are frequent rock bursts in the mines and the
management had to suffer heavy losses on that account. It also hampers the
winning of gold. It appears that with a view to know lhe reasons and find a
remnedy the management might have paid the amount for research to the King's
College. The K. G. F. Schools are situaled in the vicinity and the sanitary board
ig al=n doing its work in the same area and these two donations which are less
than a lakh of rupees cannot be sald to be improperly made by the management
whih 1s a big establishment employing morc than 13000 workers.

71. However, I do not think that the donation of Rs. 1.33 lakhs to the first
grade college can be considered to be permlissible. It is not possible {or the boys
of the workers’ family to take advantage of the college institution. The workers
are leading a hand to mouth life. They cannot meet both the cnds and in their
eye college education will be a luxury., Being a public college ordinarily it will
be useful only to the students who generally come from the rich and advanced
people and considering the circumstances in my oplnion this donation of Rs. 1.33
lakhs should be deducted from the revenuc expenses of the year.

72. (i) and (v) Charges for experis officers’ bungalow servants:—

The unions have challenged the correctness of the entrles of the amounts of
Rs. 202,064 and Rs. 1,683,000 alleged fo have been paid as wages to the servants
allotted 10 the officers’ bungalows, and It has been contended that the management
has not proved that In fact such huge amounts have heen pald and that it was
nat necegsary for them to spend such huge amountsg on servants of strangers. It
appears from the profit and loss account exhibit E-7 that the management has
pald Re. 5.34.399 ar consultanis fees to the consulting engineers. It appearg that
ihe management took the help of some consultants in running the industry.

72-A. The profit and loss accounts statement shows that an amount, of Rs. 332
Iakhs and odd has been pald towards salaries, wages, gratuity and other beneflts
and whlle glving the break-up of this amount they have stated that an amount
of Rs. 1,63 lakhs has heen paid over bungalow servants, The Chief Accounts Officer
in his crogs-examination has admitted that this amount is spent over the consul-
tants’ servants. He has stated:—

“The bungalow servantz mentioned are the servants allotted to the consul-
tantg’ bungalows and thelr wages are included in this item. The:
amount of Rs. 1,63,000 pald to bungalow servants in statement dated
18th August, 1967 refera to officers as per the contract of service to
them. This item of Rs. 1.63,000 and item of Rs. 2.22,964 in statement
No. 2 are included In the agreement and I sghall produce the agree-
ment.”

It is also clear from this etatement that the amount of Ra, 222,064 which has
been mentloned against incidentals in W-11 the split up of which has been given
in exhibit W-10 13 spent over these officers,

73. 1 do not think thal such huge amounts spent over the consulting engineers
and officers ¢on be said to be properly utilised for the production of gold and
the workers should be made to suffer on their account. The management have
contended that thege amounts were spent In accordance with the agreements made
with the consultants and officers. The workers have challenged {hese {tems under
the so called agreements. Ordinarily a Tribunal will not interfere with such agree-
ments or the discretions exerclsed by the management. However, the undertakings
are departmentally run concerns T think the unions are justified In criticizing these
items of expcnges. The witness had arreed to produce the agreements. It ie
not known why these agreements have not been produced and it shall have fo be
held that the amounts of Rs. 1.63 lakhs and Rs. 2.22,964 have not been proved
to have been properly utillized and these two items will be reduced from the costs.

74. (v) Items considered twice~—The uniong have made a serious grievance
about the method of accounting adopted by the management and have by their
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reply application dated 6th May, 1968 it hag been contended that they have not
followed the principles of accounting and that the various Items of capital expen-
dlturg have been Included In the revenue expenditure, some are included twice
and if these items wsre deducted there will be g profit. The management has
contended that the items of expendilure are allovated towards revenue and capital
oxpenses as per the cost code of the undertakings and the accounts are made in
accordance with the same and there is no question of challenging the method.
The cost code hag been produced as exhibif W-5. It Is a very 3ke§chy book and
it will be very difficult for a layman to determine correctly whether a particular
item is capital expenditure or revenue expenditure. The unions have read certain
paragraphs from the book on practical auditing and it cannot be disputed that
by capital expenditlur: is meant all expenditure incurred for the purpose of
acquirlng assets of a parmanent nature by means of which to carry on the business
or for the purpose of increasing the earning capacity of ithe business. It ig also
clear ihat revenue expendliure is all expenditure incurred in carrying on the
business and in maintaining the capital assets In a state of efficiency. However,
1 do not think that I shall be jusilfled In considering the question whether ihe
cost code allocations are in accordance wilth the principles gencrally accepted or
not. It 1s clear that the managemeni have their own rules to decide the capital
and revenue allocations and I shall discuss the correctness if any particular item
challenged to have been wrongly included.

76. The management hag contended that the cost of Rs. 558 lakhs arrived at
In the profit and loss statement exhibit E-7 is arrived at after deducting ihe
capital expenditure. It does not include any item of a capltal nature nor doeg it
inciude any amount twice over. However, the profit and logs account stalement
drawn by the imanagement on the face of It supports the contention of the unions.
I have already quoted the statement which will show that all the costs are first
stated under the four headings with a total Rs. 368.73 lakhg and thereafter the
Accountg Officer has given certain deductions under the column less expenditure
Incurred for the first of which is capital works showing an amount of Rs. 9,38,045
ana the total of the five items in the column lesg i3 Rs. 109.52 lakhs, After
deducting these five items they have shown the amount of Rs. 460.20 lakhs. When
the Chief Accounts Officer wag asked mbout the reason why he had deducted and
aaded he has glven a very amusing explanation. He has stated:—

“I have not other specific reason except the one about proper presentation
"in better form to deduct and add the items under the same head in
the revenue and profit and loss account exhibit E-7.

This cannot be accepted and the clrcumstance itself shows that the management
doesg not treat these flve items as expenses properly chargeable to revenue. It
may be thai the amounts might have been either utilised towards capital expendi-
ture or might have been included in the total of the four items of costs and there is
much substance in the contention of the unions that the management hag not
properly followed the principles of accountancy in malintaining the gecounts. Sur-
prisingly they have added these {tems of welfare work, repairs and maintenance
of buildings gold realisation charges, watch and ward establishment over again.
The explanation given by the management that thls method hasz been followed
for purposes of proper presentation does not at all stand to reason and when
thaze itemz have been deducted from the {otal amount of revenue cost either
hecause of thelr character ag capital expenditure or previous inclusion in the four
itemsa T think it proper to accept the Union’s contentlion that these very amounts
which gre included in the same heads and added should not be added again.

76. It 1s significant to note that the management has supplied thelr detalls for
the item of welfare work of Rs. 4,90,228/- which is at exhibit W-4. This men-
tlong an expenditure of an amount of Rs. '33,24,800/- under the head salaries
allowances etc. The Chief Accounts Officer has in his depositlon admitted:—

“The itern of Rs. 3,32,430/- first item from the last exhibit W-4 s ircluded
under sslaries, wages, gratuity and other benefits efc. and algo in the
column contributlon to provident fund and vension found and trans-
ferrel to this account as shown under ‘Jess.’...... »

This aleo corroborated the unlon’s contentions that some of the amounts from the
other items and heads of the departments added subsequentily are included in the
total amount of the cost under the first four heads, consumption of stores, wages,
contribution to provident fund ete., and the management thus had reduced the
total ecost by the items (1) welfare work..Rs. 3,39,772/- (2) repalrs and main-
tenance. .Rs. 12,48,134/- (3) gold reallsatlon charges Rs. 6,886/- (4) watch and



618 THE GAZETTE OF INDIA EXTRAORDINARY tPart II—

o
ward establishment. .Rs, 20.078/-. It will not be proper to allow the manage-
ment to add thegse very amounts which are included in the amounts under the

same heads welfare work, repalrs and maintenance of buildings, gold realisation
charges and watch and ward establishment. The tolal of the four items comes to—

Rs.

3,39,772
12,438,134
6,866
20,076

—

16,14,8:8

and the total cosl will be reduced by this amount.

77. (vl) Replacement cost of Rs. 11,50,000,~The union have contended that
the management have charged the capital expenditure to the revenue account and
all these items have not been reduced from the total cost and one such item Is
Rs. 11,60,000/- which is in respect of replacement of plant and machinery. The
management had denied ihese allegations and have stated that the amount is
included in the total capital expenditure of Rs. 98 lakhs odd. However, it is clear
from the evidence of the witness that this 1s not covered in the amount of the
head capital expenditure. It is not in dispute that this amount is capital ex-
penditure. Shri Sreenivasan has also stated:—

“I consider the expenditure on works In progress as capital expenditure

?ut the amount of Rs. 11.50 lakhg In exhibit E-7 i{s capital expendl-
ure.”

It is not in dispute that the management has charged this amount to the revenue
account. The witness has further stated:—

“It i3 correct to say that the amount of Rs. 93.38 lakhs and Rs. 11.50 lakhs
in exhibit E-7 are charged by me to revenue account.”

This itself proves ihat the amount of Rs. 11.50 lakhg is separafe and it has

been charged by the management to revenue account and the total cost shall
have to be reduced by this amount.

78. (vil) Shaft Sinking.—The unions have contended that the cost of Rs. 2424
laikhs required for shaft sinking is capital expenditure. The management had
charged this amount to the revenue account and the same should be either de-
ducted from the revenue costs or added to the proflts while considering the avall-
able surplus. The management have argued that the amount ig included in the
capital expenditure of Rs. 93 lakhs and the same has been deducted apnd the
amount 18 not wrongly charged to revenue.

79. The management have produced the detalls of the shaft sinking and it
appears that they have Incurred an expendifure of Rs. 24.24 lakhs s cost tcwards
phaft sinking. However, except the word of the witness there is nothing to show
that this amount hag been included In the capital expenditure. The unions had
asked for the split-up of the amount of Rs. 93 lakhs odd but the same hag not
been supplied. The witness himself hag made inconsistent statements about the

nature of this expenditure, According to him only the main shafts are charged
to capital. He has stated:—

“Tt {s correct to say that the maln shafts are charged to capital while all
other shafts are charged to revenue. The main shaft may be under-
ground or on the surface also. I shall not he able to give the details.”

He has further stated:—

“I agree with the statement to the extent that shaft sinking mainly for
exploratory work will be capital but shaft sinking expenditure for
winning the gold on reef will be revenue expenditure.”

oIt 13 correct to say that In the cost code there 1is no such Indication as
ghaft sinking for exploration and shaft sinking for winning gold.
But the whole expenditure for sinking shafts will be termed as
exploratory expenditure. It 1s correct to say that whether it 1s
maln shaft or other shaft the expenditure Is expenditure ircurred on
new excavatlon and on machinery installed. It will also Include
wages on labour employed for that purpose.
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Prefit and loss account will {nclude such items under the heading cost. Such
items means shaft sinking.”

80. This evidence clearly shows that according to the witness shaft ginking
other ihan the main shaft i3 {0 be charged to revenue and he must have charged
it to the revenue account. In his further cross-examination he has made it clear
b‘tlatt héa\s added that he has subsequently transferred this amount to capital- He has
stated:—

“I have stated in the cross-examination by Shri Sachindranath that I have
charged these items to revenue because it is initially charged to reve-
pue account and subsequently transferred to capital account.”

“I have charged this amount initially to revenue because the cost code does
not say that the undertaking cannot charge it initlally to revenue.

I shall not be able fo say on what date I have transferred these
items fo capital account.

Q. T put it to you that during the period of 18 months in question you had not
iransferred these items to capital?

A, It is not correct.

Q. Can you say from the record when the accounts were transferred?
A, I shall furnish the record.”

Thus it was subsequently alleged that the management has transferred this
amount from revenue account fo the capital mecount and it is an after thought.
The explanation for initially charging the amount to revenue does not stand to
reason. They have not alsg produced the necessary entries in that respect and
it is difflcult to accept the contention that the amount was subsequently transfer-

red. It is an item of capital expenditure and the total cost under revenue shall
have to be reduced by this amount.

8l. The unions have contended that the management have according to their
profit and loss statement incurred a capital expenditure of Rs. 93 lakhs odd. How-
ever, the salari/ and wages paid to the workers carrying on this work of a capital
nature are included in the total amount of Rs. 332 lakhs under the head salaries,
The management has not deducted the smount of salaries and wages from this
amount nor have they glven the figure separately and so some percentage of this
amount should be considered to be capital expenditure and the same should be
deducted from the revenue costs or should be added to the profits, The unions
have algo invited my attention to the observetlons from the volume Practical
Auditing by Walter W, Bigg, F.C.A, F.5 A A, page 108 which says that sometimes
capital fa included in the revenue expenditure and the auditors should be parti-
cular. In this book it has been observed:—

“The allocation of expenditure as between capital and revenue calls for the
auditor's careful examination. Where the expenditure is directly
incurred for capitsl purposes, it can be vouched by the auditor in the
course of his examination of the cash book or the Bought Journal and
his duties in this connection have already been dealt with. In many
cases however the expenditure takes the form of wages of workmen
either wholly or part’ijally employed on capital improvements and
extensions but whose wages are included in the general wages ac-
count. Unless therefore a transfer 18 made from the wages account
to the debit of the asset account concerned revenue will he charged
with wages which may properly be capltalised. Before pagain% any
such transfer the auditor should examine the basis upon which 1t has
been calculated....”

82. Consldering the evidnece in my opinlon in the present case glso such capital
expenditure particularly in respect of waeges has been included in the revenue
expenditure and the same has not been deducted. In this connection the Chief
Accounts Officer has stated:—

“Phe flgure of Rs. 332 lakhs odd third item in costs will include wages of
labour employed on capital works.”

He has further stated:—
“T ghall not be able to split the figure of Rs, 332 lakhs odd under the head-

ing salaries etc., and be able to state what portion of it forms capital
expenses.”
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In view of this situation and the admissions on the part of the management about

the inclusion of gome capital expenditure in this amount the unions are Justifled
in contending that some part of it should be deducted from the revenue costs.

83. However, there is no evidence to find exactly what amount has been in-
curred as capital expenditure towards salary etc., but considering the huge amount
of the figure of Rs. 93 lakhs as capital cxpenditure and the totaf amount of salary
in my opinion 5 per cent of the costs towards salary wages etc., should be held
to have been incurred for works of capital nature. The total amount of costs
under the head salarles i{s Rs. 332 lakhs and 5 per cent of the same would be
Rs. 16.6 lakhs and the revenue costs will have to be reduced by this amount.

84. In their proflt and loss slatement the management have taken the total cost
of production at Rs. 558 lakhs and the same figure has been taken into considera-
tion while preparing the available surplus statements exhibits E-9 and E-10.
I have discussed the evidence about the various items alleged by the unions to
have been wrongly included in the revenues expenditure and considering these
items which were of a capital nature and which have been repeated and covered
twice or which ghould not have been charged to revenue the total cost of
Rs. 538.756 lakhs will be reduced by the following amounts: —

Ttems Amounts in
lakhs of rupees

1. Retirement benefits etc, . ! . . ; . . . 16-2
2. Donations . . . . . . . . . . 1'33
3. Charges for the experts and officers bungalow servants . . . 163
2122

4. Ttems taken twice over | . . . . . . . . 16-14
5. Rehabilitation . . . . . . . . . . 11°50
6. Capital expenditure towards salaries etc. | ] . . . . 166
7. Shaft Sinking . . . . . . . . . . 24-24
89-86

and on deducting this amount from the total of Rs. 558.75 lakhs the revenue
expenditure of Rs, 558.75—89.86=Rs. 468.80 lakhs will be taken for caleulating

the gross profit.
Calculation of Awvatlable Surplus

8%. The learned Counsel for the management has argued that the workers
had raised the dispute sbout the bonus for the year 1953-064 and after the award
in the reference the matter was pending in ap{)eal before the Supreme Court at
the time when the Mysore Government nationallsed the industry., In that appesal
proceeding Civil Appeal No, 648 of 1957 the Supreme Court passed an award in
terms of the compromise and after this compromise award the avallable surplus
was calculated according to the terms agreed. The management has prepared the
calculations of the available surplus for the period taking both the I.M.F. rate
and the Huttl rate of gold. These calculations of the available surglus have been
made in accordance with the L.AT. formula ag per the terms of the compromise.

8. The two statements are produced as exhibits E-H and E-10. Tn exhibit E-9
thesprice of gold and silver i3 calculated ag per T.M.F. rate while in exhibit E-~10
it has been calculated at the Hutti Mines rate. There is no other difference. The
prior charges in both are the same. T heve already quoted the statement of avail-
able surplug in Exhibit E-10 and it will appear from this statement that the manage-
ment has claimed the following amounts as prlor charges:—

Ras. in lakhs

Statutory Depreciation . . . . . , . . . 2342
Additioll:lil pr}:)vision for rehabilitation and normal development reserved | 461 . g;)
. . . . . 1

Interest on borrowings

Return on fixed capital . - . . . . . . 9-04
Return on reserves used as wotking capital . . . . . , ; g,g

Royalty . . . . . . . . . . . .
it has been contended that thig statement has been made as per the agresment
%nggenathe union and the management. The amount of rehabilitation is binding
on the workers and as per this statement also there is a huge loss and there is no

question of payment of bonus,
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87. The unions have contended that the agreement which was entered into by
the unions with the Mysore Government is not binding upon them. It has alsu
expired and the management ought to have proved the prior charges in the pro-
ceedings if they wanted to claim the same for considering the question of bonus.

88. I have already stated that the dispute botween the workerg and the manage-
ment in respect of bonus for the years 1953-1954 was pending before the Supreme
Court in Civil Appeal No. 648 of 1957. Their Lordships of the Supreme Court re-
manded the case by their judgment dated 22nd May 1858 and thereafter the
parties had compromiscd the dispute. The compromise agreement is included in
Exhibit E-13 and the relevant portion from this agreement is as follows:—

“It is therefore agreed between the partles that available surplus out of

which bonug should be paid to the workmen should be calculated as
follows: —

(8) gross profits of each year will be arrived at after deducting from gross
income revenue cxpenditure which includes royalty, additional
royalty, contribution to Government, annual contribution to the pen-
sion fund and also staff provident fund;

(b) Out of the gross profits will be deducted as prior charges—
(i) income-tax and other taxes if any;

(ii) an amount equal to the total depreciation that would be allowable
under the provisions of the Income-tax Law;

(iil) an amount equal to the difference between the actual capital expendi-
ture and statutory depreciation as per (ii) above

or
7+ per cent of the total revenue expenditure whichever is less ag
additional provision for rehabilitation;

(iv) an amount equal to 6 per cent of the capital invested in the Under-
takings; and

(v) an aniltotlmt equal to 2 per cent on reserves employed as working
capital.”

The Chilet Accounts Officer has stated In his deposition that he has maede the
calculations of the avallable surplus according to the L.A.T. formula modifled as.
per the terms of the compromise award passed by the Supreme Court and the
question is whether the parties are bound by this agreement for the calculations
of the available surplus for the period in question.

80, I have already stated that the dispute referred to the Supreme Court was

in reépect of the bonus for the year 1953 and 1954 and in the agreement it has been
stated: —

“The above method of calculating available surplus and the fixation of the
amount to be disiributed as bonus will be followed for the years 1953,
1954 and 1955 and the period from 1st January, 19568 to 28th November,
1956 the period during which the gold mines were under the manage-
ment of the companies and for the subsequent years upto 31st March,
1961 by the Kolar Gold Mining Undertakings.”

From this it is clear that the agreement was binding between the parties till the
end of the financial year 1960-61. The present dispute is in respect of the bonus
for the period 1st December, 1962 to 31st March, 1964. Clearly the agreement has
expired and I do not think that the terms of this agreement are binding. The
Mysore GGovernment natlonalised the undertakings in the year 1956 and there-
after had preferred the appeal and the question is whether the employers are
entitled to get the prior charges as claimed in the calculations.

90. I shall first deal with the two Important items of prior charges—ihe statu-
tory deprecciation and rehabilitation as the management has claimed these items
on the strength of the gbove mentioned agreement by which the bonus dispute for
the year 1953-564 was compromised. Tt is clear from the statement Exhibit F-10
by which the management has calculated the available surplus that they are
claiming an amount of Rs. 23.42 lakhs as statutory depreciation and Rs. 41.90
Iakhs ag rehabilitation charges. It is also not In dispute that by this agreement
which is dated 7th October, 1968 they were entitled to clalm statutory deprecia-
tion which 1s the total depreciation that was allowable under the provisions of
the Income-tax Act. It is not in dispute that the management has claimed this
amount of Rs. 23.42 lakhs as statutory depreciation because of the agreement.
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The agreement specifically mentions total depreciation sllowable under the pro-
visions of income-tax law. However, I do not think that the management can
claim the statutory depreciation as a prior charge in the ca'culation of available
surplus for the purposes of bonus. It is true that in some earlier rulings statutory
depreciation had been allowed to be deducted as a prior charge. There was a
conflict of decisions, But this confusion was set at rest by the decision of the
Labour Appellate Tribunal in the case of Uttar Pradesh Electriclty Company and
its workmen 1955 II LLJ 431 and after the decislons of the Supreme Court in the
.Shree Meenakshi Mills case 1958 1 LIJ 239 and other cases it has been clearly
egtablished that it is the notional normal depreciation that should be allowed as
prior charge in the calculations. In this ruling their Lordships have quoted the
.following observationg from 1855 II LLJ 431 and have further observed:—

“The initial depreciation and additional depreclation are In a sense abnor-
mal additions to the income-tax depreciation and they are designed
to meet particular contingencies and for a limited period. It would
therefore not be fair to the workmen that these two depreclations are
rated as prior charges before the available gurplus is ascertained. It
is lkely that in many cases if these two depreciations are allowed
as prior charges no surplus would be left even though workmen may
have laboured during the year to the best of their ability and the
concern was for all purposes prosperous.”

"Hence the provision for normal depreciation including multiple shift depreciation
alone and not for additional or initial depreciation which form part of statutory
depreciation gshould be made as a prior charge for the purpose of ascertaining the
available surplus.

91. Thelr Lordships have later in the further, ruling also made it clear that
statutory depreciation should nol be allowed as prior chsrge. In the ruling re-
ported in 1860 II LLJ page 88 Anil Starch Products and Ahmedabad Chemical
“Workers’ Union and others it has been observed: —

“Notional normal depreciation and not the full statulory depreciation held
should be al'owed as prior charge...... "

Tn view of this legal %c;sition 1 do not think that the management can claim statu-
tory depreciation of Rs. 23.42 lakhs as prior charge.

92, Moreover what 1s claimed In the profit and loss statement is the deprecia-
-tion reserve and not depreciation and the witness speaks of it as contribution to
the depreciation reserve. However, contribution to depreciation reserve and de-

reclation are two different things. Thisz amount has not been shown in the
Ealance sheet ag an expenditure for the purpose of proflt and it cannot be elaimed
as a prior charge.

03. It is significant to remember that when the undertakings were under the
-management of Johpn Haylor & Sons and were governed by the Indian Companies
Act the manapgement used to show in the balance sheet the amounts of deprecia-
tion upto that date In respect of every item of the flxed assets, After nationalisa-
tlon the management did not think it necessary to show the depreciation. They
“have only shown the depreciation on the itemy #old and from the record notional
normal depreciatlon eannot be calculated. The learned Counsel Shri Rangaswamy
Tyengar has argued that the present statutory depreclation is the same as normal
depreciation. The Income-Tax Act does not use the words normal debreciation
and what has been charged to the normal depreciation and the amount of Rs, 23.42
lakhs ls g proper charge. Congidering the evidence on record I do not find any
substance in the arpument, TFirstly the agreement under which the manesgement
has prepared the avallable surplus statement itself permits under clause 7(b) (11)
‘the employers to charge total depreciation under the Income Tax Act. This total
depreciation is known as statutory depreclation and the amount of Rs. 23.42 lakhs
is the statutory depreciation,

94. It 18 clear from the depasition of the Chiet Accounts Officer that the
manapement has not calculated the notional normal depreciation. 'The Chiet
Accounts Officer has stated:—

“I have not caleulated the notlonal normal denreciation for the veriod in
question while preparing Exhibit ¥-10. I have deducted the entire
statutory depreciation from the rehabilitation charge.”

In fact it 13 clear from the evidence of the Chlef Accounts Officer that he has
‘no 1dea about the notional normal depreclation for a particular period. He has
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merely considerad the provisicns of lhe compromise agreement and calculated the
amount of Rs. 23.42 lakhs, From his evidence it is clear that while preparing
exhibilt E-10 he had deducled thls amount of Rs. 23.41 lakhs. The agreement
clause T(b)(iii) 1cgarding rehabilitalion 1clers to the statufory deprccial.on as per
Tib)(1) 1o be deducted and it is clcar ihkalt the amount of Rs. 23.42 lakhs is the
stawulory depreclation and il cannot be accepled that this amount is only the
notional ncrmal depreciation and the undertakings arc noc entitled to claim this
amount.

95. This Infurece will be furlher corroborated from ihe circumstance that the
amount of depteciativn charged in the calculaticns of aveilable surplus for the
bonus year 1J:3-54 is almost the same. From the audings ol Shil A. Das Gupta
exhibit E-12 i, will Le szen ihat the leaincd Adjudicatur nos takenr {he amounis
of Rs. 6.96, 8.2, and 7.18 is equal Lo 22.47 lakhs as depreciation. At that time de-
preciation was {0 be charged as per the provisions ot thc Income-Tax Acl and it
wus the slatulory deprecialion. Considering this amount it cannot be said that
the amount of Es. 24.42 Jakhs can be the no.onzl normal deprecialion and the
contention raised al the time of arpuments cannot be accepted and it sball have
to be held that the management failed (o prove the amount of depreclation,

86. It Is slgnificant to remember that in the case of an ordinary cumpany there
is gencrally the cerlificate of the Income-Tax Ofticer to prove 'he amount of the
statutory depreciation. In the case of the undertakings there is no such certificate
but a mere stalement in the Lalance sheet and there is abselutely no proof about
the depreciation of Rs. 23.42 lakhs and it shall have to be held that the manage-
menl is nut entitled to any amount as deprecialion.

g@7. As regards the claim of the prior charge of Rs. 41,90 lakhs as additional
provision tor rehabilliation and normal development reserve this ilem 1Is also
claimed on the sirengih of the agreement and the management has not calculated:
it for the period In question. The Chief Accounts OfHcer has stated:—

“Q. Have you taken the amouni of Rs. 41.90 lakhs as rchabilitation reserve
in exhibit E-9?

A. This amount of Rs. 41.90 lakhs is allowed in the compromise award for
claiming towards rehabhilitation and normal development purposes.
It was the compromise of the 1953-54 bonus claim and in that com-
promise this amount was allowed—aiand hence 1 15 claimcd wor iliss
period also.”

He has further mads= 1t clear that the amount was not calculated:—
“@. Have you calculated any rehabllitation for the period in question.

A. No.”

#8. The agreement exhibit E-13 clause 7(h) (iil) makes provision for calculat--
ing rehalilitation charges. The learned Counsel for the management Shri
Iyengar has argued that the amount of capital expenditure incurred by tihe
manugemenl during thls period is about Rs. 73.20 lakhs and 1he difference bet--
ween this amount and the statutory depreciation of Rs. 23.90 lakhs is about
Rs. 51 lakhs but 7 per cent ol the revenue expenditure of Rs. 588.77 lakhs alleged
to have been incurred during the yzar comes to Rs. 41.90 lakhs which 13 less
than the differcnce and hence as per  the above clause ihe lesser amount has
been claimed as rehabilitation charge. It has been further argucd that during
the proceedings of the bonus dispule for the year 1953-1954 the amount of rehabi-
litalion charge fixed by the Central Government Industrlal Tribunsl was about
Rs. 58 lakhs but with a view to beneflt the workers an agreement was reached
end the employers were entitled g claim the amount of Rs. 41.90 lakhs as prior
charges towards rehahilitation.

99, The learned Counsel on behalf of the management has further argued that
during {le proceedings of the bonus dispute for the year 1953-54 {he Central
Government Industrial Tribunal fixed ithe amount of the charge of rehalililation.
The prosent agreement has heen based on the strength of the findings of the Tri-
bunal and once the rehabilitation charges are determined it iy not necesrary to
assess lhem again every year and under the circumastances the management is
entitled fo claim rehabilitation charges of Rs. 41.90 lakhs. The learned Counsel
hag Inviied my attention to the ruling reported in 1961 1 L.LJ 508 (Bombay Gas
Co. ]}td..)and its workmen) and 1964 1 LLJ pags 370 (Burn & Co. Ltd., and theilr
workmen).
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In the first ruling it has been observed:—

“When the annual requirement for rehabllitation wwas caleulated by the
Industrial Tribunal adjudicating  the bonus dispuie between the
parties the same amount minus the depreclation for 1ihe year in
question must be allowed unless it is proved by the workmen that
there has been change in the circumstances as for example f3ll in
prices juslifying reduction In the amount thus worked out or that
the employer deliberately and without sufficient cause cdces not
use the amopunt allotted to him for rehabilitation.”

In the second ruling it has been observed:—

“There could be no doubt that once the quesilon as io what is necessary for
rehablilitation and over how many years it should be spread has
been decided Indusirial adjudication alter proper investigation and
careful scrutiny of the evidence adduced 1n any one year the assess-
ment thus made ought not to be lightly disturped when the qusstion
comes up agaln in any future year in respect of rehabiliialicn. The
very nature of thc problem makes it necessary for industrinl adjudi-
calion to projeci itself into the future and declde the total rehabili-
tation charges over the years and the numher of years over which
rehabilitation has to be spread.”

100. Leaving aslde for a while the question about the binding nature of the
agreement I shall first discuss the evidence and the effcct of the findings of the
‘Central Government Industrial Tribunal Shri A. Das Gupta which is the basis
of the agreement. It was contendsd that the agreement was cniered intoe with
a view to give some relief to the workers and the amount of the rehabilitation
charge fixed by the Central Government Industrial Tribunal could not leave any
avallable surplus. The findings of the Industrial Tribunal Shri A. Das Gupla on
rehabililation charges were glven after the remand of the matter by the Supreme
Court.  After the fndings were submitted the matter was pending before their
Lordships of the Supreme Court but the appeal was noi finally heard and the find-
ings were not scrutinized in appesl as the parties sottled their dispute by compron-
mise. Consequently it has been contended by the unions that i: cannot be sald
that rehabilitation charges have been decided by the Tribunal. The management
has produced at exhibit E-12 the findings of Shrl A. Das Gupta suhmitted In the
-appeal before their Lordships of the Supreme Court Clvil Appeal No. 848 '37 and
the findings show that the learned Tribunal had come to the conclusion that
the maonagement was entitled to get rehablilitation chargcs of Rs. 19,16 lakhs,
Rs. 18.94 lakhs and Rs. 20.56 lakhs — Rs. 58.66 lakhs.

101. The unions have serious grievance about the correctness of the findings of
Shri A, Das Gupta. It has been contended that the various inflated and ex-
aggerated flgures and the amounts of price ete., were given ihe so-called coxperts
who were the employees of the companics. They were interested and were not
independent and the flgures should not have been accepted. The unlons had
not properly taken part In the proceedings and the witnessey were not cross-
examined. Due to finaneial difficultles the unions could not aflord litigation with
the management under whom they had to serve. The unions had nol taken In-
spection of either the vouchers or registers or inventories. They had no* also
accepted the figures and the learned Trihunal had wrongly taken {he multiplicrs
and divisors ard the flgures were one-sided and arbitrary.

102. Shri ¥, P. Sachindranath on behalf of the unions hag invited my attentlon
to_the following observations of the Hon'ble Supreme Court reported in 1959
1 LLJ 644 (Assoclated Cement Companies Litd,, and their wnrkmen) -

“In dealing with the employer’s claim for rehablilitation tribunals have
always placed the onus of proof on the employer. He hes to prove
the price of the plant and machinery, its age the period during which
it requires replacement the cost of replacement........

In calculating the rehabilitation amount the tribunals may take his con-
duct intc})daccount in determining the actual allowance of rchabilita-
tion to him,

Tt is necessary that the tribunal should redquire the emnwvloyer to give clear
and satlsfactory evidence about all the relevant facta on which it
can make the requisife estimate. The questions which the Tribunal
has to consider under this item are essentiallv cuestions of fact
and its fingl declsion on them {is bound to be hvypothetical since It
would be based on a falr evaluation of several clrcumstances which
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are by no means certain and which cannot be predicated with any
amount of precision or even definiteness. That is why it is of the
utmost importance that all relevant and material evidence should be
adduced by the employer and it should be properly tested by cross-
examination. When that is done, the tribunal must do its best to
consider the said evidence objectively and reach its final decision in
a judiclal manner,

Further in dealing with the problem of rehabilitation the tribunal must
carefully examine the evidence and consider the employer's claim
In all its aspecls before delermining the amount which should claim
allo“cssd by way of rehabilitation as a prior charge in the relevant
year,

103. I do not think it proper or necessary to enter into the questlon about the
correctness or validity of the findings given by Shri A. Das Gupta, C.G.I'T.
in the bonus proceedings. It shall have to be remembered that the C.G-LT, was
directed by the Hon'ble Supreme Court to record evidence and submit the
findings. In the judgment of the Supreme Court exhibit E-11 it is observed:—

“We desire that this wppeal should be finally disposed of ag soon  as
possible; so we direct that the tribunal should submit its findings
along with the evidence to be recorded hereafter to this Court with-
in three months from today.”

In accordance with this direction the learned Tribunal had recorded the
cvidence and submitted the findings.

104. It iz significant to remember that the learned Colnsel was not directed
to dispose of the proceedings by passing a flnal award and had the findings
becn accepted by the Supreme Court then they would have been binding on the
parties and in view of the abortive nature of ithc procecedings it cannot be said
that the amounts of rehabilitation charges stated in annexure 1 as Rs. 19.16 lalkhs,
18.94 lakhs and 20.66 lakhs have been calculated by the Industrial Tribunal
adjudicating the bonus dispute and the rulings will nol be applicable. The prior
charge of rehabilitation cannot be said to have been adjudicated after proper
investigaution and there is no question of lightly disturbing the assessment made
in the proceeding.

105. Moreover after these findings the parties themselves thought it proper to
keep them aside and settle the dispute by amicable settlement out of Court and
the managemont cannot rcly upon these findings for determining the amount of
the prior charge.

108. The learned Counsel for the management has argued that the workmen
had agreed to the formula for calculating the evailable surplus and the employers
had accepted the same fri the interest of the workers as there would have
remained no available surplus if the smount of rehabllitatlon decided by the
Tribunal would have been taken into account as a prior charge. and the amount
of Rs. 41'80 lakhs which is calculated on the basis of the lesser item between (1)
the difference between the actual capitel expenditure and statutory depreclation
or (2) 7 per cent. of the total revenue expenditure, it is a reasonable charge and
the employers are entitled to get the same. However, considering the term:s of
the agreement I do not find any substance in this argument also and 1 do not
think that the management was very liberal towards the workers in agreeing
to the formula incorporated in the agreement.

107. Rehabilitation charge has heen agreed to under clause 7(b)(ili) of exhi-
bit E-183 which provides for two alternative methods of calculations and the
clause laye down that the amount which is less will be charged, However, if we
carefully consider the effect of thils clause we will find {tha! 1he amount of
rehabilitation charge has been made dependent on two variable ltems viz., cavital
sxpenditure and revenue expenditure. The management mav in sny year incur
a large amount towards these items and consequently the amount of rehabilitation
charge will Increase and may cxceed even the amount found and submlited by
the learned Tribunal,

108. It is significant to note that though In annexure 1 of the findings the
learned Tribunal hag given the rehahilitation charges at 19.16 18.94 and 20.568 —
58.86 lakhs 1t is clear from the finding itself that the amount is less, In paragraph
40 of its findings the learned Tribunsl has observed:—

“T have Indicated in annexure 1 {-at the annual burden for the require-
ments for rrhabjlitation replacement and modernization on the
revenue of the three mines would he respectively Rs. 18.16 18,64 and
20.56 lakhs when the {otal cost for rehabllitation ete. in respect of
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the corresponding mines are Rs, 483.2 Rs 511-3-

. 2, . and Rs. 478.4 lacs.
Now that the total requirements are tound to be Rs. 451.8, 481.4land
441.1 lacs the annual burden on the revenue of the corresponding

g‘iirslg’yvould be Rs. 17.91 Hs. 17.60 and Rs. 18.04 lacs which comes to

Tlle leallled Judge llad Cd.l(.u]atEd t}le ElInOuntS Of Ieha.‘blllt 0 (o] t e
Eltl n ChaIEES f r h

Yy 1 amount bv th t t
(=) b} IeduCIng hls ¢ amount of s EtutOIV depleclatloll and n tha

“Out of this amount Shri Pillai hag allowed statutor depreciation of
Bs, 6.96, Rs, 8.23 and Rs. 7.18. The balance of Rs. )1’0.95. Rs. !?.31? ar?d
Rs, 11.86 lacs has got to be provided for out of the revenue as a
prior charge which comes to Rs. 32.18".

Hag the findings heen kept up and been applicable to the year in queslion as the
amount of statutory depreciation 1e, Rs. 23..0 lakhs is almost the same the amount
of rehabilitation charges of Rs. 32.18 would have been required to be provided
for. However by the agreement which is alleged to be in the interests of the
workmen the management is claiming Rs. 41.90 lakhs and I do not find any sub-
stance in the contention about liberal attitude and the heneAt to the workers.

109. It 1= true that the unions had agreed to the meilhod of calculating the
available surplus as stated in the compromise. Ilowever, it is not in dispute that
thir agreement ig not now in force. I have already gquoted the relevant portion
from the agreement. The agreement has already expired and the workers are in
my opinion wilhin their rights to say that the management ought to have led
evidence fo determine the amount of rehabilitation charges. It is clear from the
evidence that the management has calculated the amount of Rs. 41.90 lakhs only
on the basis of the agreement. They have not led any evidence, It i¢ only in
the cross-examination of EW-1 the Chief Accounts Officer of the Undertakings it
has come on record that the munagement has incurred an expenditure of Rs. 11.50
lakhs for replacement of plant and machinery. The management has also stated
in exhibit E-37 that the amount of Rs. 11.50 Ilskhs has been spent towards
rcplacement of plant and machinery, In the previous award between the same
?alues when the workmen had raised a dispute about bonus for the year 1952 the
earned Tribunal Shri Sallm M. Merchant had awarded the actual cxpenditure
on rchahililation charge and at the most it can be stated that the management
iz entitled to claim this amount of Rs. 11.50 lakhs as rehabilitatlon charge.

110. It 1s not known why the management did not think of leading evidence to

rove thiz claim. The agreement stated that the terms will be revised after 31st
Iarch 1961, The present claim for bonus 1s for the period from lst December,
1962 onwards and it was necessary on the part of the management to lead evi-
dence to nrove the rchabilitation charges. It is significant to remember that the
smount of rehabilitation charge was fixed for the bonus vear 1953-54 that 1s for
a perind before about 9 years and it i8 not known what vlant and machinery has
been scrapped and what additions have been made. The management of the
undertakings have changed hands and after the undertskings are taken over by
the Central Government there are imwortant changes in resmect of the flnances,
It is not in dispute that after the undertaking was taken over it is not required
to pay anv income-tax charges. The management is also entitled to charge only
the notinnal normal depreciation and not the statutorv depreciation. The position
of reserves has mlso undergone a change and there should have been a fresh
calculation of rehabilitation charge.

111. Tt will appear from the balance sheets for the period ist January 1956 to
28th Novembher ]9%6 that the companies had passed on the reserves to the Mysore
Government and even at the time of the acquicition of these undertakines by the
Central Government the same reserves had bren nassed on to the Central Govern-
ment. The balance sheet of the undertakings for the neriod 1st Apnril 1962 to
30th Novemher 1982 will show thnat at the end of that period ‘the reserves were—

-Ras,
(1) Capital reserve . . . . . . . . . . 3.40.58,482
(2) Depreciation reserve . . . . , . . . . 86,96,151
1) Termination gratuity cte. . . . . . . . . 26,39,234
(4) Rehabilitation and normal development rescrve . \ . . 9,588,577
(5) Amcnities fund reserve for housing schemes 4,00,000

view of reserves & Nos. 2 and 4 it can be legitimately stated that the manage-
g}em had got these smounts with them for the purpose of rehabilitation and there
ie much force in the contention of the unions that the claim for rehabilitation
chould have been investigated and the mana¥ement ought to have praved the
same and 1t should not be allowed.
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112. Even if an amount of rehabilitation charge has been filxed for a particular
year due to lapse ot period and change oI clrcumstances 1t is necessayy to calcu-
ate tne amount with necessary aajusiments every year. lt has been observed
in the ruung reported In 1959 1 LLJ: 644:—

“Before actually awarding an appropriate amount in respect o¢ 1ehabilita-
tion tor lhe ponus year cerlain deductions have to be made ou accounl
of the break-down vaiue of the plant and machinery which is ususaily
calculated at tne rate of 5 per cent oL lue cost price oL lhe biock in
question, inen the depreciation and general liquid reserves avall-
aple to the employer are deducted. L'he reserves which have already
been reasonably earmarked for speclic purposes of lhe induglry are
howaver not teken Into account in this connection. Last ot all the
rehabilitation account which may have been aliowed lo the employer
in previous year would also have to be deducted if it appears that the
amount was avallable at tne time when it was awarded in the past
and that it had nol been used ior rehabilitation purposes in the mean-
while. These are the broad features of the steps which have to be
taken in deciding the emp.oyer's claim for rehabilitation under the
working of the formula.”

IL has been also observed in the ruling reported in 1963 11 LLJ page 358 (Bengal
‘K%gazkal Mazdoor Union and others and Titagarh Paper Mills Company Ltd., and
others) :—

“In calculating the rehabllitation charge for the year in question the re
habilitation amounts allowed in the past years and remaining unused
in the meantime must be taken into account.”

For these reasons also | think the management is not entitled to elaim rehabllita-
tion charges of Rs. 4190 lakhs as alleged.

113. It appears that the management has for the purpose of proving the prior
charges of depreciation and the rehabilitation solely relied upon the compromise
agreement in the bonus dispute of the year 1853:54. The Chief Accounts Qfficer
has stated:—

“T am aware that the compromise award expired in 1962 and 13 not appl-
cable to this period. I have taken the 7§ per cent as rehabilitation
claim because the learned Tribunal Shri A. Das Gupta had caleulated
the amount for clalm towards this expenditure and the calculation
holds good for twenty years. I am nol aware that the award of Shri
A, Das Gupta is not applicable to this case. I have not lopked to any
other documents except the compromise award for arriving at the
rehabllitation charge. I have taken Into consideration tha geprecia-
tion reserve while arriving at the rehabilitation charge. I have
deducted the depreciation reserve from the rehabilitation charge. I
have deducted Rs, 23:42 Jakhs. [ have deducted the whole of the
amount of statutory depreciation.”

In the present proceedings we are required to decide the question about the claim
for bonus for the period 1st December, 1962, to 31st March, 1964, that s for &
period of sixteen months and it was necessary for the management to have proved
the rehabilitation charges for the period in question. The amount of Rs. 11'50
lakhs expended for replacement has also come In cross-examinalion and the
management! has not given any evidence. When the unions contended that there
' was absolutely no proof about the amounts for these charges I had specifically
asked Shri Iyengar about the evidence and proof regarding these charges and
8hrl Iyengar submitted that the management had led sufficient evidence to prove
the charges. He added that the management had anticipated all these arguments
and thelr case rested on the evidence produced. According to him the manage-
ment has established the amounts of these charges. However, in my opinion the
management has not proved that they are entitled to clalm the amount of Rs. 2341
and Rs. 41'90 lakhs as depreciatlon and rehabilitation charges respectively. 1t
does not mean that there may have been no depreciatlon In machinery and the
claim for rehabilitation and development reserve is baseless. However, when the
management haa not led proper evidence I do not think that there is any other
courge left to the Tribunal but to reject thelr ¢'aim except the amount of Ra. 11.50
lakhs actually spent for replacement.

114. Tt will appear from the available surplus calculations statement markecd
exhibit E-10 that the management has claimed interest of Ra. 16'85 lakhs on the
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borrowing, return of Rs. 9:04 on the fixed capital of Rs. 301 lakhs and return ou
Rs. 1.61 lakhs on reserves used as working capital at 2 per cent. Thus they claim
total amount of Hs. 16.45-1-9.U4-4 1.61—27.560 lakhs. The unions have con-
tended that the capital structure ot the undertakings Is quite aidereut from toal
ot the establishments governed by the Companies Act. There is 1o Hxed shure
capital. Originally the companies had a fixeq share capital .of Rs. ld4 lakns. Tne
Mysore Government as well ag the Central Government took ever the underiuk
ings as going concerns. What they have paid to the seller i3 compensation and
the fixed capital of the undertaking is the same amount of Rs. 164 lakhs.

—_——— —_— e J—

115, It has been further contended that there 15 absolutely no proot thut the
undertakings had sny cash amount of reserves with them and that they have
utilised that amount of reserves as woraing. capi.al. The reserves were locked up
with the State Government. "There was no .¢ash 1n band and no question of using
reserve as capital and they are not entitled to claim any return on the reserve.
It is not in dispute that the undertaking have no tixed share capltal. ln the
balance sheet they have used the word “Government Capltal” of Hs. 311 lakhs
odd which 18 in fact the compensation paid to the Mysore Government, It is also
clear that the Full Bench formula permits ¢ per cent relurn on the share capital.
The amount of Rs. 301 lakhs 13 compensalion and it at all under the formula any
claim of return is to be considered It can be considered only in respect ot Rs. 164
lakhs. Considering the principles of accountancy and the taking over of the
concerns there is much force in the arguments advanced by the unlons. But 1
cannot be Ignored that after the underiakings were taken over by the Mysore
Sovernment and the Central Government they are not govered by the Companies
Act. It is almost a proprietory concern of the Ceniral Government and as per
the principles on which the Labour Appellate Tribunal formula is based the
management will be entitled to clalm return on the capital invested and utilived
in running the business.

116, However, it is clear from the evidence of the Chief Accounts Offlcer that
this amount of interest claimed by the management in the statement exhibit E-10
has been claimed at the rate of § per cent. He has stated:—

“The interest has heen charged at § per cent both on the tixed capital that
is compensation and also the working capltal as per the compromise
award.”

Shr{ Sachindranath on behalf of the unions has argued that the undertakings
have not pald m single ple as interest while the management has claimed and
ghown large amount of interest In the statement E-10 of calculation of avallable
surplus. Even the profit and loss statement gives a difterent amount and as the
management 18 not required to pay Interest they are not entitled to claim any in-
terest as a prior charge against the workers. The evidence of the Chief Accounts
Officer In my oplnion supports the uniong. The witness has stated:

"Q. Is the amount of Rs. 804 lakhs included in the amount of Rs, 16-35 lakha
in exhibit E-10.

A. The exact amount of Rs. 9-04 lakhs is not included in the amount of
Rs. 16'85 lakhs. I shall glve the figure as to what part of it is in-
cluded in Rs 16'85 lakhs,

Q. Have you shown the amount of Rs. 16-85 lakhs in the printed profit and
loss account exhibit E-77

A. I have not shown the exact amount. A part of it 18 included In Rs. 16'86
lakhs. The witness volunteers the rate at which this Interest is cal-
culated in the profit and loss account iz according to the instructions
of the Government and the rate given by them while the rate at
which the interest calculated for the available surplus is at 6 per
cent.

Q. You will agree that the figure of Rs. 16'85 lakhs interest on:borrowlngs
1z not an actual interest pald towards that item?

A, 1 agree”

This evidence leaves no doubt that the undertakings have' not paid any in-
terest. They have calculaled the return on capital at 6 per cent as per the
agreement. However, I do not think they can claim interest at such a high rate
simply because of the expired agreement. It is clear from the proflt and loss
atatement that the total amount of interest claimed by them 1is only Rs. 16,24,041
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and I do not think that the management will be entitled to claelm anything more
than this amount and the amount will be taken as a prior charge.

117. The management has also clalmed an amount of Rs, 32.33 lakhs as royalty
which is required to be pald to the Mysore Government. The union have con-
tended that this royalty has been calculate on the rate of gold which has been
taken Into consideration by the Huttl mines for paying royally. The manage-
mepnt has valued gold in their balance sheet at the LM.F. rate and the royalty
should be calculated at that rate. Shri Thimmayya on behalf of the unions raised
a strong objection to this claim by the management and has argued that royalty
is to be paid by the subject to the King. Now Parliameni is the owner and there
can be no charge of royalty and this elaim should be rejected. It is not in dis-
pute that royalty is being paid according to the rules framed under the Mines
and Minerals Act. The two Governments have agreed for the payment of royalty
at this rate and I do not think that the unions can validly dispute the correct-
ness of this amount. The undertaking for winning the gold have to pay royalty
to the State and this amount of Hs. 32-38 lakhs has been properly charged and
the management will be entitled to clalm the amount from the profits.

118. Shri Rangaswamy Iyengar on behalf of the management has at the time
of aiifument contended that the unions have by thelr statement of clalm admitted
the {tems of the amount of costs depreclation, returns on capital, reserves etc.,
and now it would not lie in their mouth to say that the flgures stated in the profit
and loss statement and the calculations are incorrect. I do not think that the
written statements can be considered on the same fooling as pleadings in Civil
Courts. In fact the unions have not stated the figures In their written statements
but gomne figures are mentioned in their estimate statement which {g guess work.
They have taken the fAgures from the statements of the management and I do
not think the statements can be consldered as admissions on their part. More-
over. If the flgures which they have stated are to he accepted the whole statement
shall have to be congidered. The books of accounts are In the custody of the
undertakings. The workers can have no knowledge about the detalls and I do
not think that the“items sfated i{n the statements can be considered as admissions.
It 12 significant to remember that the workers have by their application dated
8th May, 1989, specifically requested the Tribunal to direct the management fo
produce the witness the Chief Accounts Officer for cross-examining him on the
point of statutory depreciation and rehablilitation. This application was opposed
on the contentlon that the unians had ample opportunity. It was not contended
that the depreciation was admitted. This applicatlon was granted and the witness
was cross-examined and the suggestion that because of the evidence they did
not produce any evidence i an after thought and cannot be accepted.

Valuation of Gold Produced

119. During the period In question the undertakings have produced gold of the
total quantity of Ex. 4599432 grams and some quantity of silver. In the profit
nnd loss statement the management has shown the amount of sale of gold and
sitvar at Rs, 248 lakhs. In this statement there is a footnote which reads:—

“As the entire gold produced by the underfaking is taken over by Govern-
ment at the International Monetary Fund rate the revenue and profit
and logs account shown above represenfs the Net Loss in winning
Kotar Gold at the International Monetary Fund Rate.”

In the statement of availlable surplus exhibit E-f the management has taken the
I.M.F. rate ana shown the total receipts at Rs. 271 lakhs while in a similar state-
ment exhibit F-10 in which the gold is alleged to have been valued at the Hutti
Mine average rate the total receipts are shown at Ra. 518.34 lakhs,

120. Shri Rangaswamy Iyengar on behalf of the management hag argued that
even if the IM.F. rate for the valuation of gold is discarded as too low the Hutti
rate of gold 18 the market rate, The royalty paid by the undertakings to the
Mysore Government 1s also calculated on the basis of the Huttl rate and even if
the gold produced 1s valued at that rate as the cost of production {s Rs. 658 lakhs
which far exceeds the va'ue of the gold the workmen will not be entitled to clalm
bonus.

121. The unions have contended that the L.A.T. formula ls not applicuble to
the present undertakings and even If it be held that the L.A.T. formula should he
aoplied it {s necessary to value the gold at the market rate for finding the profit.
Neither the I.M.F. rate nor the Huttl rate will he relevant and {f the gold iIs valued
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at the market rate there will be surplus and the workmen will be entliled to get
bonus. The unlon’s witness has stated that the market price of gold is Ra. 130
per 10 gms and the total value would be about Rs. 897 lakhs and the guestion
is what should be the reasonable value of the gold produced by the undertakings.

Internationul Monetary Fund Rate

122. In the balance sheet of the management the price of gold has been calculat-
ed at the I.M.F, rate of Rs, 53'58 for 10 gms and considering the production cost
of Rs. 130 per 10 gms the I.M.F. rate is too low. If any industry is to be run
on commercial lines the products will be sold in the open market and the profits
will be calculated on that basis and I do not think that the valuation of the gold
produced by the undertaking at the I.M.F, rate will give any correct idea about
the results of the fnancial condition of the undertaking. The I.M.F. rate Has
been fixed by world countries which are predominantly gold producing countrles.
The fixing of it has got also political reasons. 1t igs fixed by countries who as u
matter of polley give subsidles to the industry to a great extent. The I.MF. rate
has been fixed in the year 1936 and in my opinion it has no relevance for valuing
the gold for the purpose of bonus.

Hutti Mine Rate

123, As regards the Huttl Mines rate the management has contended that the
Hutti Mines rate is the market rate and the valuation of the gold at its average
rate which is Rs. 10748 per 10 gms comes to Rs. 495 lakhs. This rate is reason-
uble and it should be accepted for the purposes of bonus calculations. It has been
further argued that even the royalty is paid on the basis or this rate and the two
Governmenta have agreed to it.

124. In further support of this contentlon the Chief Accounts Officer has stated
In his deposition that the HMuttl priece i the market price. However. if we scruti-
nize the evidence of this witness it will appear that he has no idea about the
market price. It is not in dispute that the Hutti mines are permitted to sell gold
to industrial consumers and the witness hasg stated:—

I am aware that Huttl gold mines supply gold to industrialists. I am not
aware If Huttl mines were supplying low carat gold to industrlalists.
We were supplying to the Mint the gold as was produced in our
mines.”

He has further stated:—

“Prior to 18658 the gold produced was sold in open market and subsequently
it was taken over by the Government, I do not know if this is the
position in respect of the gold produced by the Huttl Gold Mining
Company. 1 am not aware if the open market gold price is much
higher than the Hutt! Gold Mines gold price.”

In view of this evidence the contention of the management that the Hutt] price
ts the market price cannot be accepted.

124-A It has come in evidence that the Hutti Mines are permitted to sell gold
to industriol econgumers and Shrl Thimmayya on behalf of the unions have argu-
ed that the Huttl Mines gold rate is not also relevant for the purposes of the
calculations of available surplug as it is not the rate of a free market and is not
subject to the economic laws of supply and demand. It is not in dlspute that
the gold vroduced by the Hutti Mines is sold by the undertakings to licence holders
through the State %ank of India. Tt is also clear from the correspondence
between the Mysore Government and the Central Government that the rate at
which gold is sold iz required to be anproved hy the Gold Control Board or
Administration and there is much force in the arguments that it is not the rate
of free market. Leaving aside this factor out of conslderation and 1if it is decided
to conslder the Huttl mines rate for the purpose of calculating the avallable sur-
plus I do not think that the management has proved that the Hutt! Mines average
orice of mold was Re. 107°48 per 10 gms during the perlod in question. The
lsamed Counsel has argued that there was correspondence between the Central
Government and the State Government for determining the amount of royalts
which was agreed to be nald on the basle of the Hutti Mines =zold rate. The
manacement has produced these letters at exhibits E-5 and E-6. 1t has been con-
iended that these documents establish that the average price of Huttl gold durlng
tha period was Rs. 107-48 for 10 gms.
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125. I have gone through these letters exhibits E-5 and E-6 and [ do not think
that these letiers were produced for proving the gold rate, Secondly the flgures
mentioned in these documents also do not prove the rate. Qut of these two letters
exhibjt E-8 dated 6th April 1965 mentions the rate of go!d for only six months
from Decernber 1962 to May 1963 and the average of these six months also is not
Rs. 107:48 but is Rs. 107-12. However, there are no rates for the remalning
months in this letter. As regards letter E-5 dated 15th August, 1964, It mentions
the prices for flve quarters the last two quarters belng quarter ending June 1964
and Bepiember 1964, As the bonus period is upto 31st March 18684 the prices
in the last two quarters will be of no use.

1268, The remaining three quarters are quarter ending August 1963, November,
1863 and ihe four months ending March, 1864 and in this document thiere are no
prices for the period before the quarter ending August. 1983. If we take the
average of these three quarterly prices it will come to Rs. 107.9 and if the rate
I calculated from both exhibits E-5 and E-6 it will he Rs. 107.5 and it i3 not
known from what evidence the management has calculated the rate of Rs. 107.48
ag average for the 16 months. It i{s significant to remember that the total pro-
duction of ﬁOId during the period is roughly ahout 46 lakhs grams and even a
small mistale leading to a difference of Re. 1 in the price of 10 gms will make &
difference of Rs. 4.6 lakhs in the total and considering the lmportance and the
correctness of the rate for the purpose of arriving at the total receipts it was
necessary on the part of the management to lead prover evidence from the man-
agemen! of the Hutti mines themselves and it shall have to be held that the
management has failed to prove that the average rate of Hutti gold during the
neriot gs Rs. 107.48 and the valuation made by them in exhibit B-10 cannot be
arcepted.

Regerve Bank Rate

127. At the time of the arguments Shrl K. P. Sachindranath on behalf of the
unions has also referred to the Annual Numbers of the ‘COMMERCE’ in which
there was a review of the gold prices and had also invited my attention to the
Report on Currency and Finance issued by the Reserve Bank of India for the
vear 1963-84 which mentlons in statement No. 13 the average price of gold at
Rs. 117.71 during the vear 1962-63 and Rs. 111.98 during the ycar 1963-64. Shri
Ivengar had also nroduced the report. These prices in the report have been quoted
by the Reserve Bank and have not been challenged. I think it proper to consi-
der these rates and I shall try to find the value of the gold produced at these
rates,

128. The bonus dispute is [or the period from 1st December, 1962 to 31st
March. 19684, which i9 a period of 168 months. It is also clear that the first four
months of the period are from the financial year 1862-63 and the rate of Ra. 117.71
will be taken for evaluating the pgold nroduced durine those four months. The
balance sheet does not mention the monthly production and for the purposes of
rough calculations it can be nresumed that the undertaking has nroduced durine
the four months from December. 1862 to March, 1963 one fourth of the total gold
i.e, 1,149.858 grams and the three fourth balance 3,449.574 for the remalning
period. The valuation of the 1l4th production at the average rate of Rs. 117.71
will come to Rs. 1,35.34.978 and the valuation of the remaining three fourth at the
rale of Rs, 11198 would he Rs 3.86.28.329 and thus the total valuation will be
Rs. 521.83 lakhs and together with the other receipts the total will be Rs. 544.96.

Rate aiven by the Unions' wifness

129, The unions have examined Shrl Parameswara lyer who is u qualifled
accountant and has worked ms such for about 30 vears and has audited many
companies’ accounts as internal auditor. He has passed the Mysore Government
Commercial Examinatlon in Accountancy and Audit Dinloma in 1880. He has
prepsred n statement of svailable surplus which has been produced at exhibil
W-10, He has stated that he has taken the price of gold during the period in
auestion at the rate of Rs, 130 for 10 gms and the market price of sovereign at
that time was more or less the same. In his cross-examination he had ttated that
he himaelf had nurchased gold at the rate of Rs. 130 per 10 gms snd according to
thir rate the valuation of the totsl production would be about Rs. 587.62 lakhs,
The witness Shri Rajagopal an office bearer of the union has also stated that the
gold price during the period was Rs. 130 for one govereign. It is true that these
witnegses have not nroduced anv documentary evidence or the receipts about the
nurchase of the gold. However, that would not mean that they are giving Ialsc
evidence in respect of the ratc.
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130. It is true that transactions in pure gold have been prohibited and what-
ever these witnesses have purchased can be said to be illegal dealings and I do
not think that this rate can be considered for the purposes of valculating the
gvailahle surplus. It is not expected of the undertakings io sell gold in breach
of the provisipns of law, Under these circumstances I think the rates which are
published by the Reserve Bank of India in its bulletins can ‘be considered as offi-
cially correct rates and on the basis of these rates I think it proper to assess the
value of the gold produced at Rs. 5,21,83,307 and together with the silver and
sundry items the total receipts would be Rs. 544.98 lakhs and I shall try io apply
the Full Bench formula to find the position about available surplus.

131. T have discussed the evidence about revenue expenditure the value of gold
and the amounts of prior charges required under the formula of the Full Bench
and taking the various rates of gold if the available surplus is calculated apply-
ing the provisions of the Full Bench formula the result will be as follows:—

(1) Taking the I.M.F. rate there will be a deficit of Rs 258.01 lakhs as

follows:—

Re. in lakns
Gold and silver and sundry receipts . . . . . . . 271
Deduct revenue expenditure (Costs) . . . . . . . 468 -89
Gross lors . . . . . . . . . . . =—197-89
Rehabilitation . . . . . . . . —11:%0
Return on capital etc. . . . . . . . . . —16-24
Rovalty . . . . . . . . . . \ . —32-38

—258-01

(2) According to the Hutti Gold price there will be a deficit of Rs, 10-67 lakhs as follows :-—

Rs. in lakks
Gold and silver and sundry receipts . . . . . . . 518-34
Deduct revenue expenditure (costs) . . . . . . . v 468-80
Gross Profit . . . . . . 4945
Rs. in lakhs
Deduct rehabilitation . . . . . . . . 11-50
Rerurn on capital ete, . . . . . . . . 1624

Royalty . . . . . . . . . 32-38
60-12 —60-12

—10 67

(3) According to the Reserve Bank of India Bulletin rate there will be a surplus of Rs. 16-63
1.khs,

Rs. in lakhs

(Gold and silver and sundry receiprs . . . . . 54564
Deduct revenue expenditure (Costs) . . . . . . 469-89
76-75
Rs. in lakhs
Deduct rehabilitation . . . . . . . . 11°50
Deduct return on capital ete, - . . . . . . 1624
Deduct Royalty . . . . . . . . . 32-38

6012 60-12

--16-63
Whether the Full Bench Formula ts Applicable

132. In view of the above calculation according to the Full Bench farmula
there is no available surplus sufficient to be distribuied amoung the three parties
and It shall have to be held that the second condition viz., industry making profits
for granting bonus has not been satisfled, The learned Counsel Shri Rangaswamy
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Iyengar on behalf of the management has argued that when ihe formula shows no
profits the demand of the workers tor bonus has no justification and this Tribunal
nas no power to pass an award granting bonus. ‘Lhe unions have contended that
there will be some surplus 1t the improper debits are made good at ieast there
will be no logs—even 1r il be he.d tual lhere 18 no avallable sucpius according
to the bonus tormula as the lormula is not applicable to the K.G.M. Underiarings
there is no question ot this A\ribunal bemng powerless tor awarding bonusg if the
Uribunal thinks that the labour has contribyted to the prosperity of the industry
ahd the further question is whe.her the Full Bencn tormula i8 applicaple to the
facts of this case. it has been furiher argued that the Legislature has accepted
and recommended the principle of minimum bonus even it there 1s no protit and
the workers are entitled to claim bonus, Leaving aside the contentions abeut
grant of minimum bonus I shall tirst consider the question whether the Full Bench
tormula is applicable in this case.

133. 1 have already quoted the observutions of their Lordships oif the Supreme
Court from the ruling reported in 1968 1 LLJ page 644 The Associated Cement
Cos. Ltd. v. its workmen in which it has been observed: —

“The working of the formula begins with the figure of gross profits taken
from the proilt and .oss account which are arrived at after payment
of wages etc.”

This itself will show that the formula will be applicable only when the concern
iz capabie of earming profits. There can be pronts only when the management
runs the industry with a motive to earn profits, It is common knowledge that
any manuiaciurer or industrialist after determining the cost price of the end

roduct puts some profit and determines the selling price. The amount of profits
epends upon the sale, the gquality of the goods the competency of the in manag-
ing economica ly co-operation of the workers, market fluctuations and various other
factors. When the undertakings were managed by the K.G.F. companies tjil the
yvear 1956 clearly they were running the industry with the mouve 10 earn promits.
After nationalisation of the industry by the Mysore Government the gold produced
was sold in the open marke: but after the undertakings are iaken over by the
Central Government the gold produced is not sold. I have already quoted the
foot-note in the revenue and proflt and loss account statement wh.ch state that
the entire gold produced has been taken over by the Government at the inter-
national monetary fund rate. Thus it is clear that there is no sale and there can
be no question of proflt or loss.

134. It is significant to remember that {f the gold iz valued at the [M.F. rate
the available surplus as per the tormula would be minus 248.01 and if the Hul.d
rate is taken the available surplus will be minus 10.67 and taking the gold
prices published by the Reserve Bank of India in its bulletins the available gurpluas
will be Rs. 16.63 lakhs and if the rate stated by W Exhibit W 10 Stalemen. is
considered the unions there will be an available surp.us Rs. 82,02 lakhs, It is fur-
ther significant to note that the management has accepted the LMF. rate for the
purpose of the balance sheet and profit and loss statement lo be submitled refore
1*arliament and for the purposes of paying Royalty to the Mysore Government
they have accepted the Hutti Mines rate. So there is no unitormily about the
vales. This clearlv shows that though il {s stated that the undertaking are run
by the department on commercial lines in fact they are not commercially run for
the purposes of profit and there is much force in the contentions of the unions
that the Full Bench formula will not be applicable to the facts of his case. 1his
inference will be further corroborated from the circumstance that the Central
CGovernmeni while acquiring the undertakings have not also lixed the price as
would have been done by gbus;inessn'len and it shows that the question of profit
or loss is out the mind of the management in acquiring and running these mines,

135. The contention that the formula will not be applicable to the facts cf the
cage will be further supported from the fact that neither the balance sheet nor
the profit and loss statements are required to be drawn in accordance with the
provgions or principles of the companies Act. It is not in dispute that the
formula is mainly meant for Joint Stock Companies or proprietary concerns run
on such lines. It is significant to remember that there is no fixed capital of the
undertakings as in limited companies. The formula provides for a return of 6 per
cent over the share capita]l, The K.G.F. mining companies had a fixed share
capital of Rs. 164 lakhs, When the Mysore Government took over they have paid
tth amount and the balance sheet for the period ending 31st March 1868 shows
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Government capital at Rs. 164 lakhs, Surprisingly the fixed capital of the under-
taking 18 changing irom year to year and the balance sheet tor the supbsequent
years shows the tollowing amounis as capital ending-..

Rs. iu lakhs

3I-3-1959 . . . . . . . . . . . . 8722

31-3-1900 . . . . . . . . . . . . 209 11

31-3-1961 . . . . . . . . . . . . 255-00

3I-3-1962 . . . . , . . . . . . . 281-20

30-I1-1962 . 320109

wnd when the Central Government took over fro mthe Mysore Government they
have shown the capital of Rs. 301 lakhs odd. As the formula provides recurn ut
~higher rate uon the fixed capital I do not think that ihe framers ol the rormula
had anticipated a concern having a changing capital from yzar to year. ‘Lne
workers who are entitled to claim bonus uud are parllies to the disiributions huve
no control over the management changing the capital year to year and I do not
think the Full Bench formula of avallable surplus will be applicuble.

136. Learned Counsel for the management has argued that ithe woirkers had
by their statement of claim claimed profit sharing bonus. By their subseguent
statement they had also claimed bonus as & term and condition of service and
customary bonus which has not been proved and as there is no available surplus
they are not entitled to claim any bonus. The Learned Counsel has invited my
attenaion to the ruling reported in 1961 1 LLJ page 52 in which it has reen ob-
served: —

“There 13 no doubt that it is open to an lndustrial Tribunal in au appropriale
case to impose new obligations on the parties before it or modify
contracts in the interest of industrial peace or give awards which
may have the eftect of extending cxisting agresment or making a new
one. This however does not mean that an Indusirial Court can do
anything and everything when dealing with an industrial dispute.
This power is conditioned by the subject matter with which it is
dealing and also by the existing industrial law and it would not be
open to it while dealing with a particular matter before it 1o overlook
the Industrial law relating to that matter as laid down by the leglala-
ture or by the Supreme Court..... There are four types of bonus
which have been evolved under the industrigl law as laid down by
the Supreme Court, Firstly there is what is called a production bonus
or incentive wage (See Titaghar Paper Mills Vs, Their workmen)
(1850 IT LLJ 99) the second !s bonus ags an implied term of contract
between the parties. (Ispahani Ltd. wv. Ispahan Employees’ Union
(1959 IT LLJ 46) the ihird is cuslomary bonus in connection with some
festival. See Grahams Trading Co, v. their workmen (19% II LL.J 393).

and the fourth is profil bonus which was evolved by the Labouc Appellale Tri-
‘bunal In Millowners Association, Bombay V. Rashtriya Mill Mazdoor Sangh.
Bombay (1850 LLJ 1247) and which has been considered by this Court fully in
Muir Millg (1953 1 LLJ 1) and in the case of Associated Cement Companies 1958
1 LLJ 644. It has been further observed:— '

“It would thus be clear that the essential concept of proflt in bonus is thut
there should be an available surplus determined according to ihe
principles laid down in the cases mentioned alLove for distribution.
If there i3 no such available surplus for distributicn there can be no
case for payment of profit bonus. This is the induxirlal law as laid
down by the Supreme Court with respect Lo profit bonus {n Assoclal-
ed Cement Companies case 16859 1, LLJ 644.

Hence it would nol be open to an industrial court or Tribunal to ignore the
above law as to bonus and to extend an agreement for payment of
bonus which is against the basic concept of honus ag lald down by
the decigions of the Supreme Court on the ground that an industrial
court has power generally to extend agreements or to create new
obligations.”

Relying on these observalions the learned Counsel urged that whatever n.ay he
the other circumstances as thzre is no available surplus the demand of the workers
for honus will not be justified.
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137. I do not think that the manacement af the Kolar Gold Mining under-
takings can valldly rely on this ruling. The principles laid down in this ruling
will be applicable only to a concern which i run on commercial lines with the
avowed object of making profits. All the decleions of the Supreme Court will be
applicable only to such concerns and 1 do not think that the right of the Kolar
Gold Mining Undertaking’s workmen to claim bonus from Centre after nalion-
alisation will be affected by the decisions.

138, It is significant to remember that till the year 1956 the gold mining com-
panies were under private management and were governed by the Companies Act.
The decision of the Supreme Court in appeal against an award in the dispute
raised by the workmen of these companies which s reported in 1958 1 LLJ also
pertalng to the claim of the workmen for bonus for the period 1853-54 when the
concern wae being run on eommercial lines with the object of making profits end
1 do not think that the Tribunal will be precluded from granting bonus {io the
workers simply on the ground that there Is no sufficient surplus for distribution
among th2 three partles—If the demand iz otherwise justified.

139. In the earlier part of any Judgmen!l I have discussed the cvidence about
the low wages pald to the workmen of the Undertakings and it is clear that there
is not merely a gap but in the words of the union leaders there 15 a ‘Yawning gap’
between the actual wages paid and the living wages required in the region. I have
also discussed the wages pald to the workmen at Bangalore where the cost of
living index is lower than at the K.GF. It is not in dispute that {he workmen
are contributing to the prosperity of the undertakin and In my opinion these
circumstance shall welgh in ihe mind of every Tribunal while considering the
question about the bonus especially when the employers are not sclling the gold.

140. 8hri C, M. Arumagam on behalf of the champian reaf has very vehemently
argueed that ihe labour at the K.G.F. are being exploited from the heginning.
They could not organize. They cannot meet both in ends and this was a Ot case
for granting bonus, It 13 significant to remember that formerly the labour unions
due to law then existing could not function at K.G.F., and the labour movement in
these undertakings started at a very late stage and they are not properly organized
and the workmen are very low paid. The workers reside in colonies in thatties
and when I had lLcen to the K.GF. mines for conducting the cases. 1 happened
10 see the condition of the labourers who were conspicuous by their shabby and
torn clothes walking by the road bare footed In groups. They have tg go deep
down in the dark and the damp for mining work and their contribution can not
be denied. The gold produced by them is not sold for making profit by the
undertaking but it is taken over by the Governmeni at the IL.M.F. rate and if on
thiz account there iz no avallable surplus I do not think that the labour should
ke made to suffer on account of the same.

141. It is not in dispute that the workers' right to claim bonus had been recog-
niged before the undertakings were taken over by the Slate Government in the
year 1936. The gold mining companies have been giving bonus lo their workmen
every year either under an agreement or an award. The undertakings have been
laken over by the Mysore Government under the K.G.F. Mining Undertakings and
Acquisition Act, 1956, under the provisions of which in my opinion the 1ights and
privileges of the workmen are not affected. Even after the acyuisition the employees
are entitled to hold office on the same terms and conditions having the same rights
and privileges as to gratuity and other matters including ihe benefits of bonus.
Even after nationalisation the Mysore Government has pald bonus. The Central
Government has teken over the undertakings as a going concern and in my
opinion the workmen of the undertakings will have the same rights to claim
bonus from the Central Govt.

142, I have already observed that when the gold mining companies were under
the management of John Taylor & Sons the gold produced was sold and fetched
a profit. Even after natlonalisation of the undertakings and taking over by the
Mysore State Government the gold was sold and the workmen were paid bonus.
But it wae only after taking over of the undt%:rtal‘:in%1 by the Ceniral Government
the management declined o consider the demand of the workmen for honus on the
ground of want of available surplus.

143. It is not in dispute that Government had promulgated the gold control
rules and subsequently the gold control order and had put restrictions on the
transactions of pure gold and it is because of the economic policy that the entire
fold is talken over by the Government at the LM.F. rate. The gold produced by
he undertakings has a cost price but it has no selling price, The Undertakings are
not run with the object of making profit. The unions have invited my attention
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to the remarks on page 126 of the book the sallent features .of the working of
Government and Government alded industries in Mysore Stale which is a publi-
cation by the Department of Indusiries and Commerce. On this page the depart-
ment has glven the working results of the K.G.M.U. undertakings and regarding
the working from December 1862 onwards they have mentioned balow the column
ercentage of profit or loss ete. “The question of proAt would not arige after
aking over by the Central Government as the value of the gold is taken over by
the Government at International market rate’” This also clearly proves that the
department 1s not running the indusiry for the purpose of profit.

144. Thus after taking over the undertaking the Ceniral Government has chang-
ed the ohbject of the undertakings and thus change over takes it away from other
similar industries and excludes it from the scope and restrictions of the bonus
from applicable to other industries. The price of the produce of the concern is not
subject to the laws of demand and supply as in free market. There is no price
at all. Economic forces have no relation to it. There 1g no opportunity for this
product to earn or make profiis and the contention of the meunagement about the
apE)Licability of the formula tuv the present case has been rightly criticlsed by the
unlons as & square peg in a round hole and the question about the bonus to be
given to the K.G.F. workers cannol be decided on the working of the Full Bench
formula but it shall have to he determined on other considerailons.

145. The learned Counsel for the management has argued that as there 18 no
sale of the gold and the entire quantity is taken over by the State the Tribunal
should notionally value the gold produced and find out the prolits for bonus, How-
ever it cannot be ignored when the undertaking 18 not run with the object of pro-
fit making the prosperity of the undertaxing cannot be judged only from the profit
and working resulls. When the object of running the industry undergoes a change
the working of the organisalion follows it. In such case there 13 a shift from the
emphasis on profit to something else. The gold mining indusiry can now be said
to be gold supplying service and the Full Bench formula will not be applicable.
It is not the case of the management that the workere lost their right to claim bonug
because of taking over of the gold and nationalising the underiakings and under
these circumstances the question ot the bonus dispute shall be decided on 211 other
considerations.

144. This conclusion will be further corroborated even from the conduct of the
parties during the last so0 many years. I bave aiready observed that the workers
have been granted bonus every year and have also stated in a ta%ular form the
amount paid, It Is in evidence that the bonus was paid under certain asgreements
between the employers and the uniong and the contents of these agreements will
throw sufficient light on the circumstnaces under which bonus was paid and weuld
also reveal proper.y the mind of the employers in granting the bonus Exhibit E-13
dated 7th October, 1958 which pertains to ihe bonus agreement for the years 1958-
54 it s stated:—

“Ag the avallable surplus calculated in the manner mentioned above for the
years 19053 and 1954 will not be appreciable and as hopes have heen
ralsed in the minds of the workmen by reason of the award of the
Central Government Industrial Tribunal, Madras, and as the repre-
gentatives of workmen have agreed to calculate the avallable surplus
mm the manner set out in paragraphs 7 and 8 above for the years
1953 to 1960-61 and have .agreed to an “industrial truce regarding
bhonus” ti11 the end of the Second Plan period and as the parties have
agreed to seftle the bonus for the four years 1953, 1954, 1853 and
1938 together the management have agreed as a speclal case and on
the distinct understanding that it will not form a precedent for other
years io pay bonus to the workmen of the Gold Mines and the allied
Establishments ag follows: —

Fxhibit E-14 dated 22Znd January, 1960 is the agreement about bonus for the period
29th November, 1956 1o 31st March 1968 and 1st April 1958 to 31st March 1959, Ip
this agreement it has been stated:—

“In accordance with the principles lald down by the supreme Court in their
Compromise Award dated 31st October, 1858 the net surplus tor the
purpose of payment of bonus was calculated which showed that there
was no avallable surplus for bonus payment for the 18 months and 2
days period ended 31st March 1958 or for the 12 months ended 3lst
March 1858
viieerieees.. Wag congidered on an ad hoc basls and the following
agreement was reached In regard to the payment of bonua for the
aYove perlods”
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Exhibit E-15 dated 30th December, 1960 is the agreement for bonus for the period
1st April 1969 to 31st March, 1960. In this agreement it has been stated:
“Payment of bonus for the 12 months cnded 31st March, 1960 was consider-
ed on an .ad hoc basis and the following agreement was reached..”
Exhibit E-16 dated 21st December, 1961 is for bonus for the year 1960-61. In this
agreement it has been observed:--
‘Hewever the management have as a concesslon and on a purely ad hoc
basis agreed to give bonus to the monihly rated and dally rated em-
ployees of the Kolar Gold Mining undertakings at the following

rates':—

Exhibit E-17 dated 23rd December, 1962 is the agreement for bonus for the year
let April, 1961 to 3lst March, 1962. In this agreement it has been gtated:—

“Whereas the Managing Director held discussions with the representutives
of the Umans and cxplained to them that there is no available sur-
plus 10 warrant the grant .of any bonus, whereag the representatives
of the unions pressed for payment ol some bonus on an ad hoc Lasis,
whereas the management on considering the request of the workmen
have as a concession and on an ad hoc basis agreed to give bonus 1o
the monthly rated and dally rated employees....”

Exhibit E-18 is ihe agreement dated tor 4th January, 1864 bonus for the period
Ist Aprll, 1961 to 30th November, 1062. In ihis agreement jt Is stated:—

*..Thlz was agreed to by the workers representatives and thereafter ihe
management explained to the workers representatives that the indus-
iry was passing ihrough a difficult time and that it has sutfered a
substantial los; ducing the above perlod and it was therefore difficult
to cancede any demand for bonus. After protracted negotiations and
with a view to maintamn harmonious relations the following settlement
was arrived at.”

147. The observations In these agreements clearly point out that though in the
bonus dispule for the year 1953-54 there was a compromise under which the parties
had agreed to calculate the available surplus upto 31st March, 1961 in a particular
manner they had not followed the same for considering the question of bonus in
any year. It has been argued that bonus In those years hns been paid under
agreement. It is true that the declsion to pay bonus has been incorporated in
the form of an agreement. However it is an empty argument as nothing has
flowed as a consideration from the workers, These documents merely indicate
willingness of the employers to pay bonus, which further shows that management
wanted to do justice to the workers and to keep them satisfled. When parties sign
a series of agreements and lollow a certain course of conduct we can presume and
infer the real intention behind il. hen the Chlef Accounts Officer was ques-
tioned about the grant of bonus in previous years he has stated:—

“It is correct to say that bonus haz; been pald to the workmen Irrespective
of available surplus as per L.AT. formula during the years of agree-
ments. It was only for the perlod of 8 months from 1st April, 1062
to 30th November 1962 that bonus was paid in splte of a revenue loss.

@. Even during the years when there was a revision of wages or dearness
allowance you have pald bonus though there was not sufficlent avail-

able surplus’

A, Yes”

148. This evidence clearly shows that the question about the payment of bonus
to the workers of the K.G.M. undertakings from 1953-54 wag never considered
either in accordamce with the compromise reached before the Supreme Court or
the Full Bench formula and the workers were given bonus on an ad hoc basis. 1
have already observed that gold produced was sold in open market hy the com-
panles as well as by the Mysore Government and the management would have
been Jjustified to consider the questlon of bonus during those days by applying the
principles of the bonus formula. However, it 1s clear from thelr conduct that
after nationalisation they did not insist upon making the question of bonus depen-
dent upon the results of the formula. After the Central Government took over the
management, they did not sell the gold at sll but kept it as reserve for their fiscal
ollcy there is all the more greater reason to consider the question of bonus on
he same lnes {.e. on ad hoc basls as was done hefore.
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149, Taking the ainerenl raws of gold L have calculated the profls and have
stated the resulls L1 uoe earller para. MHowever, ihere 18 no saie in iact and
wnere is no guesuon ol pronl and wiese cauculallung have Deell made wll a View
10 get some 1dea 4v0UL e LLANClal Coudlulun and we woirking 1esuils of the
period. ‘tnough as per Loe hese.ve Bank ol lndia rates there appeacs to pe a
surplus of 16,63 Jakns 1 am awaere ibhat this surplug has peen obiained wvecause
the managemerii has falled 0 prove the prior charges of acprecialion And refabiil~
tauion, had they taken care 10 prove wnos=e charges periapsg wieie woula pave
peen 10 surplus. Buws m spite of e want of avauable sUrpius a1 my opuon ibe
demand of ihe workers of the underiaking ior bouus (or e reason slated 18
justified,

150. By calcu.ating the woirking results at the lLiultl average rate and the
Reserve Bank rate there 1s some gross protit. 'Lhere may not be available surplus
but there is no loss. 1t is not in dispute that the Legislature has recognised the
principie of mummum bonus lrrespeclve of the question ot profit and inere is uno
reagon why the same princple should not be made applicapie 10 the working o;
ithe undertakings. :siter all ponus atiorded the meang ¢f bridging the gap between
the actual wage and ithe need Hased wage and it is because of such consicerations
the State granted bonus every year. 1t is significant to rememper that the Central
Government has supsidising the Mysore Government or running the Kolar Gold
mines and I do not think that the workers should be treated by ilhe Ceniral Govern-
meni on difterent hiues. 1The Huitli Gold mines pay bonus to their workmen. Even
it the grant of bonus necessitates the curtallment of other expenditure I think
that will be preferabie 1o the disconteni that might be caused by singling out these
workers especially when Government has tagen the gold, changed ihe conditions
and disable the inaustry from making profits and 1 think that 'he workmen are
entitled to bonus on the basgls as they were pald before.

151. The Mysore Government has paid bonus ot 2/3rds of 26 days basic salary
for the period of eight months from 1st April, 1962 to November 1962. The pregent
dispute is tor the bonus of 16 months and in my opinlon bonus equal to the basic
salary ot 32 days shall meet the ends of justice.

I direct the management of the Kolar Gold Mining Undertakings to pay to
the workmen of the Kolar Gold Mining Undertakings bonus for the
period lst December, 1962 to 31st March, 1964 at the rate of 32 days
basic salary for monthiy rated employees and 32 days basic wages for
the dally rated employees on the role ot the undertakings during the
period. The above bonus will be pald to the employees as per existing
practice on the fleld in regard to payment of bonus.

The above bonus will be disbursed by the management to the workmen with-
in one month Irom the date of publication of the award.

The management to pay costs of Rs. 500/- to each union,
Hence my award accordingly.

(8d.) A. T. ZAMBRE,
Presiding Officer,
Central Government Industrial Tribuna],
Bombay.
[No. 24/48/64-LR.I/LR. TV.]

R. ANANDAKRISHNA. Jt. Secy.
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