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as a separate compilation,

LOK SABHA

The following Bill was introduced in Lok Sabha on the 11th August
1972: —

Bri No. 72 or 1972

A Bill further to amend the Companies Act, 1956, the Securities Contracts
(Regulation) Act. 1956 and the Monopolies and Restrictive Trade
Practices Act, 1969.

Be it enacted by Parliament in the Twenty-third Year of the
Republic of India as follows:—

1. This Act may be called the Companies (Amendment) Act, 1972.
1 of 19586, 2. In the Companies Act, 1956 (hereinafter referred to as the prin-
cipal Act), in section 2,—

(i) aftdr clause (I8), the following clauge shall be jarerted,
namely: —

“(I18A) “group” means a group of two or more individuals,
associations, firms or bodies corporate, or any combination there-
of, which exercises, or has the object of exercising, control over
any body corporate, firm or trust;’;

(i1) to clause (25), the following Explasations shall be added,
namely: —

‘Explanation I—For the purposes of this Act, references to
“managing agent” shall be constructed as references to any indivi-
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—

dual, firm, or body corporate who, or which, was, at any time
before the 3rd day of April, 1970, the managing agent of any
company.

Explanation II.—For the removal of doubts, it is hereby dec-
lared that notwithstanding anything contained in section 6 of the
Companies (Amendment) Act, 1969, this clause shall remain, and
shall be deemed always to have remained, in force;’;

(ii1) in clause (30), sub-clause (¢) shall be omitted,
(iv) in clause (36), after the words “other document”, the words
“inviting deposits from the public or” shall be inserted;

(v) after clause (4I), the following clause shall be inserted,
namely:—

‘{41A) "same mansgement” has the meaning assigned to it
in section 4 B;’;

(vi) to clause (+4), the following Explanations shall be added,
namely:—

‘Explanation I—-For the purposes of this Act, references to
“gsecretaries and treasurers” shall be construed as references to
any flrm or body corporate which was, at any time before the
3rd day of April, 1970, secretaries and treasurers of any company.

Explanation II.—For the removal of doubts, it is hereby dec-
lared that notwithstanding anything contained in section 6 of the
Companies (Amendment) Act, 1969 this clause shall remain, and
shall be deemed always to have remained, in force;’,

(vii) In clause (45),—

(a) for the words “any individual, firm or body corporate”,
the words “any individual” shall be substituted:

(b) for the words “purely ministerial or administrative
duties;”, the words “ministerial or administrative duties, if such
individual possesses such qualifications as may be prescribed;”
shall be substituted.

3. After section 4 of the principal Act, the following sections shall be
inserted. namely: —

“4A. (1) Each of the financial institutions specified in this sub-
section shall be regarded, for the purposes of this Act, as a public
financial institution, namely: —

(i) the Industrial Credit and Investment Corporation of
India, a company formed and registered under the Indian Com-
panies Act, 1913;

(it} the Industrial Finance Corporation of India, established
under section 3 of the Industrial Finance Corporation Act, 1418;

(iti) the Industrial Development Bank of India, established
under section 3 of the Industrial Development Bank of India Act,
1964;
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(iv) the Life Insurance Corporation of India, established
under section 3 of the Life Insurance Corporation Act, 1956;

(v) the Unit Trust of India, established under section 3 of
the Unit Trust of India Act, 1863.

(2) Subject to the provisions of sub-section (I), the Central

Government may, by notification in the Official Gazette, specify such
other institution as it may think fit to be a public financial institution:

Provided that no such institution shall be so specified unless—

() it has been established or constituted under any Cen-
tral Act, or

(i1) not less than fifty-one per cent. of the paid-up share
capital of such institution is held or controlled by the Central
Government,

4B. (1) For the purposes of this Act, two bodies corporate sghall

be deemed to be under the same management—

(i) if ope exercises control over the other or both are under
the control of the same group or any of the constituents of the
same group; or

(i4) if the managing director or manager of the one is the
managing director or manager of the other; or

(iit) if one holds not less than one-third of the shares (whe-
ther equity or preference or partly equity and partly preference)
in the other or controls the composition of not less than one third
of the total membership of the Board of directors of the other; or

(iv) if one or more directors of one body corporate consti-
tute, or at any time within a period of six months immediately
preceding the day when the question arises as to whether such
bodies corporate are under the same management, constituted
(whether independently or together with relatives) one-tnird of
the directors of the other; or

(v) if the same individual or individuals belonging to a
group while holding, whether by themselves or together with
their relatives, not less than one-third of the shares (whether
equity or preference or partly equity and partly preference) in
one body corporate also hold, whether by themselves or together
with their relatives, not less than one-third of the shares (whe-
ther equity or preference or partly equity and partly preference)
in the other; or

(vi) if the same body corporate or bodies corporate belong-
ing to a group holding not less than one-third of the shares
(whether equity or preference or partly equity and partly pre-
ference) in one body corporate also hold not less than one-third
of the shares (whether equity or preference or partly equity and
partly preference) in the other; or
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(vii) if not less than one-third of the total voting power
with respect to any matter relating to each of the two bodies cor-
porate is exercised or controlled by the same individual, whether
independently or together with relatives, or by the same body
corporate whether independently or fogether with its subsidia-
ries; or

(viii) if not less than one-third of the total voting power
with respect to any matter relating to each of the two bodies
corporate is exercigsed or controlled by the same individuals be-
longing to a group or by the same bodies corporate belonging to
a group, or jointly by such individual or individuals and one or
more of such bodieg corporate; or

(ix) it the directors of the one are accustomed to act in ac-
cordance with the directions or instructions of one or more of
the directors of the other, or if the directors of both the bodies
corporate are accustomed to act in accordance with the directions
or instructions of any individual, whether belonging to a group
or not,

(2) If a group exercises control over a body corporate, that body

corporate and every other body corporate, which is a constituent of,
or controlled by, the group shall be deemed to be under the same
management,

(3) If two or more bodies corporate under the same management

hold, in the aggregate, not less than one-third share capital (whether
equity or preference or partly equity and partly preference) in any
other body corporate, such other body corporate shall be deemed to
be under the same management as the first mentioned bodies cor-
porate.”.

4. (1) In sections 17, 18 and 19 of the principal Act, for the word

“Court”, wherever it occurs, the words “Central Government” shall be
substituted,

(2) Nothing contained in sub-section (/) shall apply to any proceed-~

ings under section 17 or under sub-section (4) of section 18 which is pend-
mg at the commencement of the Companies (Amendment) Act, 1972,
before any Court or to any alteration of the memorandum of a company
which has been confirmed, before such commencement by any Court.

5, In section 43A of the principal Act,—

(1) in sub-section (I), for the portion beginning with “ (1) Save

as otherwise provided” and ending with “become by virtue of this
section a public company:”, the following shall be substituted,
namely:—

“(1) Save as otherwise provided in this sub-section, where—

(a) not less than ten per cent. of the paid-up share capi-
tal of a private company, having a share capital, is held by
ohe or more hodies corporate, or

(b) the paid-up share capital of a private company, hav-
ing a share capital, whether in existence at the commence-
ment of the Companies (Amendment) Act, 1972, or incor-
porated thereafter, is not less than rupees twenty-fiva lakhs
and the turn over of such company is not less than rupees
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fifty lakhs, the first day, after such commencement, when the
company has the said paid-up share capital and turn over,

the private company shall, on and from the first day, after the
commencement of the Companies (Amendment) Act, 1972, on
which—
(i) the aforesaid percentage of the paid-up share eapi-
tal is first held by such body corporate or bodies corporate,
or

(ii) the aforesmid share capital and twrnover was first
held by it,

become by virtue of this section, a public company.”;

(ii) after sub-section (/), the following sub-section shall be
ingerted, namely: —

“(1A) Where not less than ten per cent. of the paid-up share
capital of a public company, having share capital, is held by a
private company, the private company shall,~~

(a) on and from the date on which the aforesaid per-
centage is flrst held by it after the commencement of the
Companies (Amendment) Act, 1972, or

(b) where the aforesaid percentage has heen first so
held before the commencement of the Companies (Amend-
ment) Aet, 1972, on and from the expiry of the period of
three months from the date of such commencement, unless
within that perlod the aforesaid percentage is reduced be-
low ten per cent. of the paid-up share capital of the public

company,

become, by virtue of this section, a public company, and there-
upon all other provisions of this section shall apply thereto.”;

(tii) sub-sections (6) and (7) shall be omitted;
(iv) in sub-section (8),—

(a¢) in clause (a), for the words “twenty-five per cent.”, the
words “ten per cent.” shall be substituted;

(b) for clause (b), the following clause shall be substituted,
namely:—

“(b) that the private company has not held more than
ten per cent. of the paid-up share capital of a public com-
pany since the date of the annual general meeting with re-
ference to which the last annual return was submitted, or,
in the case of the first annual return, since the date of the
incorporation of the private company.”

8. After section 58 of the principal Act, the following sectlons shall Inser-
be insaerted, namely:— tion of

new sec-

tions 88A

and 8B,
“68A. (I) The Central Government may, in consultation with Depo-
the Reserve Bank of India, prescribe the limits up to which, the sitanot
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manner in which and the conditions subject to which deposits may
be invited or accepted by a company either from the public or from
its members.

(2) No company shall invite or accept or allow any other per-
son to invite or accept, or cause to be invited or accepted, on its be-
half, any deposit unless— '

(a) such deposit is invited or accepted or is caused to be
invited or accepted in accordance with the rules made under
sub-section (I), and

(b) the company has issued an advertisement, in such form
and in such manner as may be prescribed, including therein a
statement showing the financial position of the company.

(3) (a) If any deposit had been accepted by a company at any
time before the commencement of the Companies (Amendment) Act,
1972, which, if the rules made under sub-section (I) and, so much of
the provisions of sub-section (2) as do not relate to advertisement,
had been in force at the time when the deposit was agcepted, could
not have been accepted by the company, or

(b) where any deposit is accepted by a company after the com-
mencement of the Companies (Amendment) Act, 1972 in contraven-
tion of the rules made under sub-section () or in contravention of
the provisions of sub-szection (2),

the company shall,—
(1) within thirty days from such commencement Qr froyp the date of
acceptance of such deposit, or

(i) within such further time as the Central Governmentmay, by
general order, or where no such order has been made, on sufficient cause
heing shown, allow,

whichever is later, refund the amount of the deposit to the person from
whom the deposit was accepted by it and in the case of a deposit accepted
by the company after such commencement in contravention of the rules
made under sub-section (I), or in contravention of the provisions of sub-
section (2), every officer of the company who is in default shall be
punishable with imprisonment for a term which may extend to three
years and shall also be liable to fine which shall not be less than the
amount of the deposit.

(#) Where a company omits or fails to make the refund referred
to in sub-gection (3),—

(a) the company shall be punishable with fine which shall
not be less than twice the amount of the deposit 4and out of the
sald fine, if realised, an amount equal to the amount of the de-
posit shall be refunded by the Court trying the offence to the
person from whom the deposit was accepted, and

(b) every officer of the company, who is in.default, shall
be punishable with fine which shall not be less than five hundred
rupees for every day, after the expiry of the period specified in
sub-gection (3), during which the omission or fallure to refund
the amount of the deposit continues.

(5) Nothing contained in this section shall apply to,—
(a) a banking company, or
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(b) such other company as the Central Government may,
after consultation with the Reserve Bank of India, specify in
this behalf.

Explanation—For the purposes of thig section, “deposit” means
any deposit of money with, and includes any amount borrowed by,
a company but shall not include such categories of amount as may
be prescribed in consultation with the Reserve Bank of India.

58B. Except where the provisions of this Act relating to pros- pp,yi.
pectus are inconsistent with the rules made under section 58A, the sions
provisions of this Act relating to progpectus shall apply to an adver- relat-

tisement referred to in thesaid section 58A.. i‘o‘g
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7. In section 73 of the principal Act,— ‘ Amend-

(i) for sub-section (I), the following sub-section shall be subs- ment of

tituted, namely: — ;gction

“(1) Where a prospectus, whether issued generally or not,
states that an application has been, or will be made, for permis-
gsion for the shares or debentures offered thereby to be dealt
with in one or more recognized stock exchanges, such prospectus
shall state the name of the stock exchange or, as the case may
be, each such stock exchange, and any allotment made on an
application in pursuance of such prospectus shall, whenever
made, be void if the permission has not been applied for before
the tenth day after the first issue of the prospectus, or, where
such permission has becn applied for before that day, if the
permission has not been granted by the stock exchange or each
such stock exchange, as the case may be, before the expiry of
ten weeks from the date of the closing of the subscription lists:

Provided that where an appeal against the decision of any
recogmzed stock exchange refusing permission for the shares or
debentures to be dealt with on that stock exchange has been

_preferred under section 22 of the Securities Contracts (Regula-
tion) Act, 1956, such allotment shall nqt be void until the dis-

mlssal of the appeal.”;

(u) in sub-section (2), for the words “or has not been granted as
afm:esaud" the words “or, such permission having been applied for, has
not been granted as aforesa1d” shall be substituted;

(iit) for sub-section (5), the following sub-section shall be subs-
tituted, namely: —

“(5) For the purposes of this section, it shall be deemed that
permission has not been granted if the application for permission,
where made, has not been disposed of within the time specified In
sub-section (1)."”.

8. (1) In section 79 of the principal Act— Amend-
(1) in sub-sections (2) and (3), for the word “Court”, wherever it ;223221

occurs, the words “Central Government” shall be substituted; 9.
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(ii) 'in sub-gection (2),—

(2) in clause (ii), the words and brackets “(not exceed-
ing ten per cent. or such higher percentage as the Central Gov-
ernment may permit in any special case)'” shall be omitted;

(b) to clause (ii), the following proviso shall be added,
namely;—

“Provided that no such resolution shall be sanctioned by
the Central Government if the maximum rate of discount
specified in the resolution exceeds ten per cent. unless the
Central Government is of opinion that a higher percentage of
discount may be allowed in the special circumstances of the
case;”,

(2) Nothing contained in sub-section (I) shall affect any issue of shares

a¥ a discount which has been sanctioned by the Court or any proceeding
relating to such sanction which is pending before the Court at the com~
mencement of the Companies (Amendment) Act, 1972.

9. After section 94 of the principal Act, the following section shall be

ingerted, namely: —

“94A. (1) Notwithstanding anything contained in this Act, where
the Central Government has, by an order made under sub-section
() of section 81, directed that any debenture or loan or any part
thereof shall be converted into shares in a company, the conditions
contained in the memorandum of such company shall, where such order
has the effect of increasing the nominal share capital of the company,
stand altered and the nominal share capital of such company shall
stand increased by an amount equal to the amount of the value of the
shares into which such debentures or loans or part thereof has been
converted.

(2) Where, in purzuance of an option attached to debentures issued
or loans raised by the company, any public financial institution has
converted such debentures or loans into ghares in the company, the
Central Government may, on the application of such public financial
institution, direct that the conditions contained in the memorandum of
such company shall stand altered and the nominal share capital of
such company shall stand increased by an amount equal to the ameunt
of the value of the shares into which such debentures or loans or
part thereof has been converted.

(3) Where the memorandum of a company becomes altered, whe-
ther by reason of an order made by the Central Government under
sub-section (#) of section 81 or sub-section (2) of this section, the
Central Government shall send a copy of such order to the Registrar
who shall, on recelpt of such order, carry out the necessary altera-
{ions in the memorandum of the company.”
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10. After seclion 106 of the principal Act, the following sectiong shall
inserted, namely: —

“T108A. (1) Except with the previous approval of the Central
Government, no individual, group, constituent or a group, firm, body
corporate, or bodics corporate under the same management, shall
jointly or severally acquire or agree to acquire, whether in his or its
own name ot in the name of any other person, any equity shares in a
public company, the total paid-up capital of which is not less than
rupees twenty-five lakhs, or a private company which is a subsidiary
of such a public company, if the total nominal value of the equity
shares intended to be g0 acquired exceeds, or would, together with the
total nominal value of any equity share already held in the company
by such individual, firm, group, constituent of a group, body corpo-
rate, or bodies corporate under the same management, exceed twenty-
five per cent of the paid-up equity share capital of such company.

(2) Any person who acquires any share in contravention of the
provisions of sub-section (I), shall be punishable with imprisonment
for a term which may extend to three years, or with fine which may
extend to five thousand rupees, or with both.

108B. (1) Every body corporate, or bodies corporate under the
same management, holding whether singly or in the aggregate, ten
per cent. or more of the nominal value of the equity share capital of
any other company, shall, before transferring any such share give to
the Central Government an Intimation of its proposal to transfer such
shares, and every such intimation shall include a statement as to the
particulars of the sharc proposed to be transferred, the name and
address of the person {n whom the share is proposed to be transferred,
the share holding, #f any, of the proposed transferee in the concerned
company and such other particulars as may be prescribed.

(2) Where, on receipt of an intimation given under suh.section
(1) or otherwise, the Central Government is satisfied that as a result
of such transfer, a change in the composition of the Board of directors
of the company is likely to take place and that such change would be
prejudicial to the interest of the company or to the public interest, it
may by order, direci that—
(¢) no such share shall be transferred except with the pre-
vious approval of the Central Govermment, or

() where such share is held in a company engaged in any
indusiry specified in Schedule XIII, such share shall be trans-
ferred to the Central Governmont or to such corporation owned
or controlled by that Government as may be specified in the
direction.

(3) Where & direciion is made by the Central Government under
clause (h) of sub-section (2), the share referred to in such direction
shall stand transferred to the Central Government or the corpora-
tion specified therein, snd the Central Government or the specified
corporation, as the case may be, shall pav, in cash, to the holder of
such share an amount equal to the market valne of such share,
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Explanation.—In this sub-section, “market value” means, in
the case of a share which is quoted on any recoghised stock exchange,
the value quoted at such stock exchange on the date on which the
direction is made, and, in any other case, such value as may be mutu-
ally agreed upon between the holder of the share and the Central
Government or the specified corporation, as the case may be, or in
the absence of such agreemeni, as may be determined by the Court.

(#) If the Central Government does not make any direction under
sub-section (2) within sixty days from the date of receipt by it of the
intimation, given under sub-section (1), the provigions contalned in
sub-gection (2) with regard to the transfer of such share shall not
apply.

(5) (a) Every company which makes any transfer of shares in
contravention of the provisions of this section, shall be punishable
with flne which may extend to five thousand rupees,

(b) Where any contravention of this section has been made by
a company, every officer of the company who is in default shall be
punishable with imprisonment for a term which may extend to three
years.

(¢) Every other person who transfers or acquires any share in
contravention of the provisions of this section shall be punishable with
fine which may extend to five thousand rupees, or with imprisonment
for a term which may extend to three years, or with both.

108C. (1) No—

(i) bady corporate, or bodies corporate under the same mana-
gement, which holds, or hold in the aggregate, or

(i1) individual, who holds, whether by himself or together
with his relatives, ten per cent. or more of the nominal value of
the equity share capital of a foreign company, having an estab-
lished place of business in India, shall transfer any share in such
foreign company to any citizen of India or any body corporate in-
corporated in India except with the previous approval of the
Central Government.

(2) (¢) Every company which makes any transfer of shares in
contravention of the provisions of this section, shall be punishable
with flne which may cxtend to five thousand rupees,

(b) Where any contravention of this section has been made by a
company, every officer of the company who is in default shall be pu-
nishable with imprisonment for a term which may extend to three
vears.

(c) Every other person who transfers or acquireg any share in
contravention of the provisions of this section, shall be punishable
with fine which may extend to five thousand rupees, or with imprison-
ment for a term which may extend to three years, or with both,

108D. (1) Where the Central Government is satisfied that as a re-
sult of the transfer of any share or block of shares of a company. &
change in the controlling intorest of the company is likely to take
place and that such change is prejudicial to the interests of the coms
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pany or to the public interest, that Governmeni may direct the com- direct
pany not to give effect to the transfer of any such share or block of compa-

shares and— JI:-CI)?‘.!

to give
effect t
(a) where the transfer of such share or block of shares has th:C °

already been registered, not to permit the transferee or any nomi- transfer.
nee or proxy oi the transieree to exercise any voting or other
rights attaching to such share or block of shares,

(b) where the transfer of such share or block of shares has
not been registered, not to permit any nominee or proxy of the
tranferor to exercise any votling or other rights attaching to such
share or block of shares.

(2) Where any direction is made by the Central Government
under sub-section (1), the share or the block of shares referred to
therein shall stand retransferred to the person from whom it was ac-
quired and thereupon the amount paid by the transferee for the ac-
quisition of such share or block ol shares shall be refunded to him by
the person from whom such share or block of shares was acgquired
by such transferee.

(3) [f the refund referred to in sub-section (2) is mnot made
within a period of thirty days from the date of the direction referred
to mn sub-section (I), the Central Government shall, gn the application
of the porson entitled to get the refund, direct, by order, the refund of
such amount and such order may be eniorccd as if it were a decree
made by a Civil Court.

108E. (1) Every person who exercises any voting or other right Penalty

in relation to any share acquircd in contravention of the provisions of for

section 108A, section 1U8B or section 108C shall be punishable with 3‘33{{&;

imprisonment for a term which may extend to five years and shall also of
be liable to fine. %cst,lfn

108B, or

(2) If any company gives effect to any voting or other right exer- 108C.

cised in relation to any share acquirved in contravention of the provi-
sions of section 108A, section 108B or section 108C, the company and
every officer of the company who is in default shall be punishable
with fine which may extend to five thousand rupees, or with impri-
sonment for a terim which may extend to three years, or with both.

108F. Nothing contained in section 1084, section 108B, section wNothing

108C or section 108D shall apply to the transfer of any share to, or 2,1 8ec-
ong

by,— 108A to

apply to

(a) any company in which not less than fifty-one per cent mg‘l’:m'

of the share capital is held by the Central Government; compa-
nies,

(b) any corporation (not belng a company) established by '

or under any Central Act;

(¢) any public financial institution specified by or under sec-
tion 4A,
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108G. For the purposes of sections 108A to 108F, the expression
“equity share” shall include such preference share as,—

(i) having been issued before the commencement of this Act,
carries, under section 90, a voting right or

(i1) has, by operation of law, a voling right similar to a voting
right attaching to an equity share.

11. (1) In section 141 of the principal Act, for the word “Court”,
wherever it occurs, the words “Central Government” shall be substituted.

(2) Nothing in sub-section (1) shall affect any order made by the Court
under section 141 or any proceeding relating to any matter specified in
that section which is pending before the Court at the commencement of
the Companies (Amendment) Act, 1972.

12. In section 186 of the principal Act, in sub-section (1), for the word
“Court”, wherever it occurs, the words “Central Government” shall be
substituted.

13 .After section 187B of the principal Act, the following seclions shall
be inserted, namely:—

“187C. (1) Notwithstanding anything contained in section 15(,
section 153B or section 187B, a person, whose name is entered, at the
commencement of the Companies (Amendment) Act, 1972, or at any
time thereafter, in the register of members of a company as the holder
of a share in that company but who does not hold the beneficial in-
terest in such share, shall, within such time and in such form as may
be prescribed, make a declaration to the company specifying the name
and other particulars of the person who holds the beneficial interest
in such share.

(2) Notwithstanding anything contained elsewhere in this Act, a
person who holds a beneficial interest in a share or a class of shares of
a company shall, within thirty days from the commencement of the
Companies (Amendment) Act, 1972, or within thirty days after his
becoming such beneficial owner, whichever is later, make a declara-
tion to the company specifying the nature of his interest, particulars
of the person in whose name the shares stand registered in the books
of the company and such other particulars as may be prescribed.

(3) Whenever there is a change in the beneficial interest in
such shares the beneficial owner shall, within thirty days, from the
date of such change, make a declaration to the company in such form
and containing such particulars as may be prescribed.
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(7) Notwithstanding anylhing contained in section 153 where any
declaration referred to in sub-section (1), sub-section (2) or sub-
section (3) is made to a company, the company shall make a note of
such declaration, in its register of members and shall flle, within thirty
days from the date of receipt of the declaration by it, a return in the
prescribed form to the Registrar with regard to such declaration.

(5) (¢) If any person, being required by the provisions of sub-
section (1), sub-section (2) or sub-section (3), to make a declaration,
fails, without any reasonable cxcuse, to do so, he shall be punishable
with fine which may extend tv one thousand rupces for every day
during which the failure continues.

(b) If a company failg to comply with the provisions of this sec-
tion, the company, and every officer of the company who is in default,
shall be punishable with f(ine which may extend to one hundred
rupees for every day during which the default continues.

(6) Any charge, promissory note or any other collateral agree-
ment, created, executed or entered into in relation to any share, by
the ostensible owner thereof, or any hypothecation by the ostensible
‘owner of any share, in respcct of which a declaration is required to be
made under the foregoing provisions of this section, but not so dec-
lared, shall not be enforceable by ihe beneficial owner or any person
claiming through him,

187D. Where it appears to the Ceniral Government that there Investi-
are good reasons so to do, it may appoint one or more Inspectors to g?“tlc’g of
investigate and report as to whether the provisions of section 187C ngf -
have been complied with with regard to any share, and thereupon t.he ownership
provisions of section 247 shall, as far as may be, apply to such in- of shares

vestigation as if it were an investigation ordercd under that section”. In certain
cages,

14. In section 192 of the principal Act, in sub-section (4),— Amend-
ment of
(i) in item (ii) of clause (ee), for the word and figures “section gection

204", the words and figures “section 294 or section 284AA” shall be 192.
substituted,;
(i?) after clause (f), the following clause shall be inserted,
namely: —
“(g) copies of the terms and conditions of appointment of
a sole selling agent appointed under scction 294 or of a sole sel-
ling agent or other person appointed under section 294AA.".

15. After section 204 of the principal Act, the following section shal] Insertion

be inserted, namely:— gicggg
204A.,

“204A. (1) Except with the previous approval of the—- Restric-

tions on

(a) company in general meeting, and the ap-
(b) Central Government, point-

ment of

no company shall, during a period of five years from the commence- former
ment of the Companies (Amendment) Act, 1972, appoint as secretary. mnaz—
consultant or adviser or to any other office, by whatever name called, agents or

any individual, firm or body corporate who, or which, had before the ﬁf:;et“”

3rd day of April, 1970, been— and
treasurers
to any

office,
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(i) holding office as the managing agent or secretaries and
treasurers of the company, or

(#i) any associate of the managing agents or secretaries and
treasurers of such company:

Provided that where any such appointment has been made before
the commencement of the Companies (Amendment) Act, 1972, no
such appointment shall be continued by the company after a period
of six months from such commencement unless such appointment
has been approved by the company in general meeting and the Cen-
tral Government before the expiry of the said period,

(2) (a) Where any individual, firm or body corporate, who, or
which, had, before the 3rd day of April, 1970, been—

(i) holding officc as the managing agent or secretaries and
treasurers of a company, or

(i) any associate of the managing agent or secretarics and
treasures of such company,

Has been appointed by such company at any time during a
period of five years preceding the 3rd day of April, 1970, or
at any time after that date as its secretary, consultant or
adviser, or to any other office under it, by whatever
name called, the Central Government, may, if it appears to it that
there is good reason for so doing, require the company to furnish
to it such information as it may consider necessary, with regard to
the terms and conditions of the appointment of such individual,
firm or body corporate as secretary, consultant or adviser or as
the holder of such other office, for the purpose of determining
whether or not such terms and conditions are prejudicial to the

¢ interest of the company.

(b) If the company refuses or neglects to furnish any such in-
formation, the Central Government may appoint a competent person
to investigate and report on the terms and conditions of appointment
to any of the offices referred to in clause (@) and the provisions of
sectlon 240A shall, so far as may be, apply, to such investigation, as
they apply to any other investigation made under any other provi-
sion of this Act.

(c¢) T, after perusal of the information furnished by the com-
pany, or, as the case may be, the report submitted by the person
appointed under clause (b), the Central Government is of opinion
that the terms and conditions of appointment to any of the offices
referred to in clause (a) are prejudicial to the interests of the com-
pany, it may, by order, make such varlations in those terms and
conditions as would, in its opinion, no longer render such terms and
conditions of appointment prejudicial to the interests of the com-

pany.
(d) As from such date as may be specified by the Central Gov-

ernment in the order aforesaid, the appointment referred to in clause
(a) shall be regulated by the terms and conditions as varied by that

Government.

(3) For the purposes of this sectlon, the expression “appoint-
ment” includes re-appointment, employment and re-employment.’
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’ ) Insertion,
16. After section 205 of the principal Acl, the following sections shall of new

be inserted, namely: - - sechions

208A and
205B.

. Di
‘205A. (1) Whenever any dividend iz declared out of the profits tov;gend

of a company, the company shall, within seven days from the date p.i9 oyt
of such declaration, transfer the total amount which is to be distri~ of special
buted to the shareholders as dividend to a special account to be open- dividend
ed by the company in that behalf in any scheduled bank, to be account.
called “the Dividend Account of...... Company Limited]... .. Com-
pany (Private) Limited.”

(2) Where the whole or any part of any dividend, declared by
a company before the commencement of the Companies (Amend-
ment) Act, 1972, remains unpaid at such commencement, the company
shall, within a period of six months from such commencement trans-
fer such unpaid amount to the account referred to in sub-section (1).

(3) Where, owing to inadequacy or absence of profits in any
year, any company proposes to declare dividend out of the accumu-
lated profits earned by the company in previous years and transfer-
red by it lo the reserves, such declaration of dividend shall not be
made except in accordance with such rules as may be made by the
Central Government in this behalf, and, where any such declaration
is not in accordance with such rules, such declaration shall not be
made except with the previous approval of the Central Government,

(4) No dividend shall be paid or distributed by a company
except out of the amount transferred to the account referred to in
sub-section (1).

(5) If the default is made in transferring the total amount
referred to in sub-gection (1) or any part thereof to the dividend
account of the concerned company, the company shall pay, from the
date of such default, interest on so much of the amount as has not
been transferred to the said account, at the rate of twelve per cent.
per annum.

(6) Any money transferred to the dividend account of a com-
pany in pursuance of this section which remains unpaid or unclaimed
for a period of three years from the date of such transfer, shall be
transferred by the company to the general revenue account of the
Central Government but a claim to any money so transferred to the
general revenue account may be preferred to the Central Govern-
ment by the person to whom the money is due and shall be dealt
with as if such transfer to the general revenue account had not been
made, the order, if any, for payment of the claim being treated as
an order for refund of revenue.

(7Y The campany shall, when making any transfer under sub-
section (6) fo the general revenue account of the Central Govern-
ment ahy unpeid or unclaimed dividend, furnish to such officer a#
the Central Government may appoint in this behalf a statement in
the prescribed form setting forth in respect of all sums included in
such transfer, the nature of the sums, the names and last known
addresses of the persons entilled to receive the sum, the amount to
which each is entitled and the nature of his claim thereto and such
nther particulars as mayv be prescribed,
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(8) The company shall he cnlitled Lo a receipt from the Reserve
Bank of India for any inoney transferred by it to the general revenue
account of the Ceutral Government and such receipt shall be an
effectual discharge of the company in respect thereof.

(9) If a company fails to comply with any of the requirements
of this section, the company and every officer of the company who
is in default, shall be punishable with fine which may extend to five
hundred rupees for every day during which the failure eontinues.

Payment 205B. Any person claiming to be entitled to any money transfer-
(;’rf ggé’fgﬁ- red under sub-section (6) of scction 205A to the general revenue
med divi- account of the Central Government, may apply to the Central Gov-
dend. ernment for an order for payment of the money claimed; and the

Central Government may, if satisfled, whether on a certificate by the
company or otherwise, that such person is entitled to the wholae or
any part of the money claimed, make an order for the payment to
that person of the sum due to him after taking such security from
him as is may think fit.’

Amind"t 17. In section 209 of the principal Act, in sub-seclion (4),—
ment o

section (1) the brackets and letter “(a)”’ shall be omitted,

209.

(1) clanse (b), (¢) and (d) shall he omitted.

Insertion 18. After section 209 of the principal Act, the following section shall
of new be inserted, namely:—

section '

209A.

Inspection “208A. (1) The hooks of account and other books and papers of
of books every company shall be open to inspection during business hours—
of account, . "

ete., of (1) by the Registrar, or

companies,

(i1) by such officer of Government as may be authorised by
the Central Government in this behalf:

Provided that such inspection may be made without glving any
previous notice to the company or any officer thereof.

(2) Tt shall he the duty of every director, other officer or em-
ployee of the company to produce to the person making inspection
under sub-section (1), all such books of account and other books and
papers of the company in his cnstody or control and to furnish him
with any statement, information or explanntion relating to the affairs
of the company as the said person may require of him within such
time and at such place as he may specify.

(3) Tt shall also be the duty of every director, other officer or
employee of the company to give to the person making inspection
under this section all assistance in comnection with the inspection
which the companyv may he reasonably expected to give.

(4) The person making the inspection under this section may,
during the course of insnection,—

(i) make or cause to be made copies of hooks of account and
other books and papers, or
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(ii) place or cause to be placed any marks of identification
thereon in token of the inspection having been made.

(9) Notwithstanding anything contained in any other law for
the time being in force or any contract to the conirary, any person
making an ingpection under this section shall have the same powers
as are vesled in a civil court under the Code of Civil Frocedure,
1406, while trying a suit, in respect of the following matters,
namnely:—

(i) the discovery and production of books of accourt and
other documents, at such place and such time as may be specified
by such person;

(it) summoning and enforcing the attendance of persons and
examining them on oath;

(iit) inspection of any books, registers and other documents
of the company at any place.

(6) Where an inspection of the books of account and other books
and papers of the company has been made under this section, the
person making the inspection shall make a report to the Central
Government.

(7) Any officer authorised to make an inspection under this
seclion shall have all the powers that a Registrar has under this Act
in relation to the making of inquiries.

(8) If default is made in complying with the provisiong of this
section, every officer of the company who ig in default shall be
punishable with fine which shall not be less than five thousand
rupees, and also with imprisonment for a term nof exceeding one

year.

(9) Where a director or any other officer of a company has been
convicted of an offence under this section he shall, on and from the
date on which he is so convicted, be deemed to have vacated his
office as such and on such vacation of office, shall be disqualified for
holding such office in any company, for a period of five years from
such date.”.

19. In section 217 of the principal Act, after sub-section (2), the

following sub-section ghall be inserted, namely:—

‘(24)((a) The Board’s report shall also include a statement
showing the name of every employee of the company who—

(i) if employed throughout the financial year, was in receipt
of remuneration for that year which, in the aggregate, was not
less than thirty-six thousand rupees; or

(i1) if employed for a part of the financial year, was in
receipt of remuneration for any part of that year, at a rate
which, in the aggregate, was not less than three thousand rupees
per month,

(b) The statement referred to in clause (a) shall also indicate
the relationship, if any, of any such employee to any director or mana-
ger of the company and such other particulars as may be prescribed,

Amcnd=
ment of
section
217.
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Explanation.—“Remuneration” has the meaning assigned to it in
the Explanation to section 198’

20. In section 224 of the principal Act,—

(i) in sub-section (1A), the words ‘“unless he is a retiring audi-
tor” shall be omitted;

(ii) after sub-section (14), the following sub-gection shall be
Inserted, namely:—

“(IB) At any annual gencral meeting, a retiring auditor, by
whatever authority appointed, shall not be re-appointed without
the prior approval of the Central Government, if he or the firm
in which he is a partner has been the auditor of the company
for three consecutive financial years preceding the year in which
the annual general meeting is held or ought to have been held,
and an application for such approval shall be made in such form
as may be prescribed.”;

(iit) in sub-section (2), for the words “At any annual general
meeting,” the words “Subject to the provisions of sub-section (IB),
at any annual general meeting,” shall be substituted.

21. After section 224 of the principal Act, the following section shall
be inserted, namely: —

‘224A. (1) In the case of a company in which not less than
twenty-flve per cent. of the subscribed share capital is held, whether
singly or in any combination, by—

(a) a public financial institution or a Government company
or Central Government or any State Government, or

(b) any financial or other institution established by any
Provincial or State Act in which a State Government holds not
less than fifty-one per cent. of the subscribed share capital, or

(c) a Nationalised Bank or an insurance company carrying
on general insurance business, }

the appointment or re-appointment of an auditor shall not have effect
unlegs approved by the Central Government.

(2) Where the auditor appointed by any company referred to
in sub-gection (1) at its annual general meeting i3 not approved by
the Central Government, it shall be deemed that no auditors had
been appointed by the company at its annual general meeting, and
thereupon the provisions of sub-gection (3) of section 224 shall
become applicable in relation to such company.

Explanation,—For the purposes of this section,—

(a) “general insurance businegs” has the meaning assigned
to it in the General Insurance (Emergency Provisions) Act, 1971;

(b) “Natlionalised Bank” means a corresponding new bank
as defined in the Banking Compaunies (Acquisition and Transfer
of Undertakings) Act, 1970.

170t 1971,

5 of 1970.
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22. In section 233B of the principal Act—

b ———

(i) in sub-section (1), the words “or other person” shall be

omitted;

(i) to sub-section (1), the following proviso shall be added,

namely:—

“Provided that if the Central Government is of opinion that
sufficient number of cost accountants within the meaning of the
Cost and Works Accountants Act, 1959, are in practice and are
available for conducting the audit of the cost accounts of any
company, that Government may, by notification in the Official
Gazette, direct that, on and from such date as may be specified
in the notification, no Chartered Accountant within the meaning
of the Chartered Accountants Act, 1949, shall conduct the audit
of cost accounts of any company.”;

(iii) for sub-section (2), the following sub-section shall be substi-

tuted, namely: —

“(2) The auditor under this section shall be appointed by
the Board of directors of the company with the previous appro-
val of the Central Government.”;

(iv) in sub-section (4), for the words “Company Law Board”,

the words “Central Government” shall be substituted;

(v) after sub-section (4), the following sub-gection shall be

inserted, namely:—

“(5) (@) A person referred to in sub-scction (3) or sub-sec-
tion (4) of section 226 shall not he appointed or re-appointed for
conducting the cost audit of the cost accounts of a company.

(b) A person appointed, under section 224, as an auditor of
a company, shall not be appointed or re-appeointed for conducting
the audit of the cost accounts of that company.

(¢) If a person, appointed for conducting the audit of cost
accounts of a company, becomes subject, after his appointment,
to any of the disqualifications specified in clause (a) or clause
(b) of this sub-gection, he shall, on and from the date on which
he becomes so subjcet, cease to conduct the audit of the cost ac-
counts of the company.

(6) Upon receipt of an order under sub-scction (7), it shall
be the duty of the corapany to give all facilities and assistance
to the person appointed for conducting the audit of the cost
accounts of the company.

(7) The company shall, within thirty days from the date of
receipt of a copy of the report referred to in sub-section (4),
turnish the Central Government wilh full information and ex-

planations on every rescrvation or qualification contained in such
report.

(8) If, after considering the report referred to in sub-section
(4) and the information and explanations furnished by the
company under sub-section (7), the Central Government is of
opinion that any further information or explanation is necessary,
that Governmenf may ecall for such further information angd

Amend-
ment of
section,
233B.
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explanation and thereupon the company shall furnish the same
within such time as may be specified by that Government.

(9) On receipt of the report referred to in sub-section (4)
and the informations and c¢xplanations furnished by the company
under sub-section (7) and sub-section (8), the Central Govern-
ment may take such action on the report, in accordance with the
provisions of this Act or any other law for the time being in
force, as it may consider necegsary.

(10) The Central Government may direct the company
whose cost accounts have been audited under this section to
circulate to its members, along with the notice of the annual
general meeting to be held for the first time after the submission
of such report, the whole or such portion of the said report as it
may specify in this hehalf,

(711) 1 default is made in complying with the provisions of
this sectlon, the company shall be liable to be punished with
fine which may extend to five thousand rupees, and every officer
of the company who ig in default, shall be liable to be punished
with imprisonment for a term which may extend to three years,
or with flne which may extend to five thousand rupees, or with
both.”.

23. In section 269 of the principal Act,—

(i) in sub-section (1) (including the proviso thereto), the words
“for the first time”, wherever they occur, shall be omitted;

(i) to sub-section (1), the following explanation shall be added,
namely:— '

‘Explanation.—In this sub-gsection, and in sub-sections 3)
and (5), “appointment” includes “re-appointment” and “whole-
time director” includes “a director in the whole-time employ-
ment of the company.’;

(#41) after sub-section (2), the following sub-sections shall be
inserted, namely: —

“(3) The Central Government shall not accord its approval
under sub-gsection (I), in any case, unless it is satisfied that—

(a) it is in the interests of the company to have a ma-
naging or whole-time director,

(b) the proposed managing or whole-time director of
the company 1%, in its opinion, a fit and proper person to be
appointed as such and that the appointment of such person
as director is not against the public interest, and

(c) the terms and conditions of such appointment of the
proposed managing or whole-time director of the company
are fair and reasonablc.

(4) While according its approval under sub-section (1), the
Central Government may, if it is of opinion that in the interests
of the company it is necessary so to do, accord the approval for
a period lesser than the period for which the person is prapnsed
to be appointed by the company.
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(5) If the appointment of a person as a managing or whole-
time director is not approved hy the Central Government, the
person so appointed shall vacate his office as such managing or
whole-time director, and if he omits or fails to do so, he ghall he
punishable with fine which may extend fo five hundred rupees
for every day during which he omits or fails to vacate such
office.”,

24. After section 294A of the principal Act, the following section shall Esgégn
be inserted, namely: — section
204AA,

“994AA. (1) Where the Central Government is of opinion that gowter 101
the demand for goods of any category, to be specified by that Govern- Gir‘lrerrﬂrll_
ment, is substantially in excess of the production or supply of such yon: to
goods and that the service of sole selling agents will nct be necessary prohiblt
to create a market for such goods, the Central Government may, by the appo-

notification in the Official Gazette, declare that sole selling agents 1::)?:ent of
shall not be appoinled by a company for the sale of such goods. selling
agenis in

(2) No company shall appoint any individual, firm or body corpo-
rate, who or which has a substantial interest in the company, as sole
selling agent of that company unless such appointment has been
previou. ly approved by the Central Government.

certain
cases,

(3) No company having a paid-up capital of rupecs fifty lakhs or
more shall appoint a sole selling agent except with the consent of th»
company accorded by a special resolution and the approval of th:
Central Government.

(4) The provisions of sub-sections (5), (6) and (7) of section
294 shall, so far as may be, apply to the sole selling, or the sole pur-
chasing or buying, agents of a company.

(5) A company seeking approval under this section shall furnish
such particulars as may be prescribed.

(6) Where any appointment has been made of a sole selling
agent by a company before the commencement of the Companies
(Amendment) Act, 1972, and the appointment is such that it could
not have been made except on the authority of a special resolution
passed by the company and the approval of the Central Government
if sub-section (2), sub-section (3) and sub-section (8), were in force
at the time of such appointment, the company shall obtain such
authority and approval within six months from such commencement;
and if such authority and approval are not so obtained, the appoint-
ment of the sole selling agent shall stand terminated on the expiry
of six months from such commencement.

(7) If the company in gencral meeting disapproves the appoint-
ment referred to in sub-section (3), such appointment shall ceace to
have effect from the date of the general meeting.

(8) The provisions of this section except those of sub-section
(1), shall apply so far as may be to the appointment by a company
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of a sole agent for the buying or purchasing of goods on behalf of
the company.

Exp.anation.—In this section,—
(a) “appointment” includes “re-appointment”,
(b) “substantial interest”,—

(i) in relation to an individual, means the beneflcial
interest held by such individual or any of his relatives,
whether singly or taken together, in the shares of the com-
pany, the aggregate amount paid-up on which exceeds five
lakhs of rupees or five per cent. of the paid-up share capital
of the company, whichever is the lesser;

(i) in relation to a flrm, means the beneficial interest
held by one or more partners of the firm or any relative of
such partner, whether singly or taken together, in the shares
of the company, the aggregate amount paid-up on which ex-
ceeds five lakhs of rupees or flve per cent. of the pald-up share
capital of the company, whichever is the lesser;

(iii) in relation to a body corporate, means the beneficial
interest held by such body corporate or one or more of its
directors or any relative of such director, whether singly or
taken together, in the shares of the company, the aggregate
amount paid-up on which exceeds five lakhs of rupees or flve
per cent. of the paid-up share capital of the company, which-
ever is the lesser.”.

25. In section 297 of the principal Act, to sub-gection (1), the follow-
ing proviso shall be added, namely:—

“Provided that in the case of a company having a paid-up capital
of not less than rupees twenty-flve lakhs, no such contract shall be
entered into except with the previous approval of the Central
Government.”.

26. In section 314 of the principal Act,—

(i) in clause (b) of sub-section (1), for the portion beginning
with “no partner or relative” and ending with “legal or technical
adviser”, the words “no partner or relative of such director, no firm
In which such director, or a relative of such director, is a partner, no
private company of which such director is a director or member, and
no director or manager of such a private company ghall hold any
office or place of profit carrying a total monthly remuneration of
five hundred rupees or more except that of managing director or
manager” shall be substituted;

(i) after sub-section (1A), the following sub-tection shall be
ingerted, namely:-—

“(1B) Notwithstanding anything contained in  sub-
sectlon (I),—

(a) no partner or relative of a director or manager,

(b) no firm in which such director or manager, or rela-
tive of either, is a partner,
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—

(c) no private company of which such a director or
manager, or relative of either, is a director or member,

shall hold any office or place of profit in the company which
carries a total monthly remuneration of not less than {three
thousand rupees, except with the prior consent of the company

by a special resolution and the approval of the Central Govern-
ment:

Provided that in a case where no office of profit could have
been held in the company by a person if this section had been in
force at the time when the appointment or re-appointment to
such office of profit was made, the company chall, within a period
of six months from the commencement of the Companies
(Amendment) Act, 1972, obtain the approval of the company in
general meeting and of the Central Government for the holding,
by such person, of the office of profit.’;

(i11) sub-section (2) shall be re-lettered as clause (a) thereof,
and after clause (a), as so re-lettered, the following clause shall be
inserted, namely; —

“(b) The company shall not waive the recovery of any sum
refundable to it under clause (a) unless permitted to do so by
the Central Government.”;

() in sub-section (3), for the words “within the meaning of

sub-section (I)”, the words “within the meaning of this section”
shall be substituted;

(v) after sub-section (3), the following sub-section shall be
inserted, namely: —

“(4) Nothing in this section shall apply to a person, who
being the holder of any office of profit in the company, is appoint-
ed by the Central Government, under section 408, as a director
of the company.”.

21. In section 370 of the principal Act, sub-section (1B) shall be omit- Amend-
ted,

28. In section 372 of the principal Act, in clause (b) of sub-section

(11), for the words, figures and letter “sub-section (1B) of section 370",
the word, figure and letter “section 4B” shall be substituted.

be

29. After section 383 of the principal Act, the following section shall
inserted, namely:~~

“383A. (1) Every company having a paid-up capital of not less
than rupees twenty-five lakhs shall have a whole-time secretary,
who shall possess such qualifications as may be prescribed, and where
the Board of directors of any such company comprises only two
directors, neither of them shall be the secretary of the company.
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(2) Where, at the commencement of the Companies (Amend-
ment) Act, 1972,—

(a) any firm or body corporate is holding office, as the
secretary of a company, such firm or body corporate shall, with-
in six months from such commencement, vacate office as secre-
tary of such company;

(b) any individual is holding office as the secretary of more
than one company, he shall, within a period of six months from
such commencement, exercise his option as to the company of
which he intends to continue as the secretary and shall, on and
from such date, vacate office as secretary in relation to all other

companies.”.

Amend- 30. In seclion 408 of the principal Act,—

ment of

:g(étion (i) in sub-section (1), for the words “not more than two persons”,

' the words “such number of persons as the Central Government may

by order in writing, specify as being necessary to effectively safe-
guard the interests of the company, or its sharcholders or the public
interest” shall be substituted;

(i1) in sub-section (2), for the words “not more than twe per-
sons”, the words “such number of persons as the Central Government
may, by order in writing, specify as being necessary to effectively
safeguard the interests of the company, or its shareholders or the
public interest” shall be substituted;

(ii1) after sub-section (5), the following sub-sections shall be
inserted, namely: —

“(6) Notwithstanding anything contained in this Act or in
any other law for the time being in force, where any person is
appointed by the Central Government to hold office as director
or additional director of a company in pursuance of sub-section
(1) or sub-section (2), the Central Government may issue such
directions fo that company as it may consider necessary or ap-
propriate in regard to its affairs.

(7) The Central Government may require the persons ap-
pointed as directors or additional directors in pursuance of sub-
section (1) or sub-section (2) to report to the Central Govern-
ment from time to time with regard to the affairs of the com-
pany.”.

Amend. 31. Section 591 of the principal Act shal be re-numbered as sub-sec-
ment of  tion (1), thereof, and after sub-section (1), as so re-numbered, the follow-
;g:ﬂm ing sub-section shall be inserted, namely:—

“(2) Notwithstanding anything contained in sub-gection (1),
where not less than fifty per cent. of the paid-up share -capital
(whether equity or preference or partly equity and partly pre-
ference) of a company incorporated outside India and having an
established place of business in India, is held by one or more citi-
zens of India or by one or more bodies corporate incorporated in
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Indis, or by one or more citizens of India and one or more bodies
corporate incorporated in Indie, whether singly or in the aggre-
gate, such company shall comply with such of the provisions of
this Act as may be prescribed with regard to the business carried
on by it in India, as if it were a company incorporated in India.”.

32. In section 600 of the principal Act, sub-section (3) shall be re-
lettered as clause (a) thereof, and after clause (a), as so re-lettered,
the following clause shall be inserted, namely: —

“(b) The provisions of section 209A and sections 234 to 246
(both inclusive) shall, so far as may be, apply to a forelgn company
having an established place of business in India, as they apply to a
company incorporated in India.”

33. Tn section 618 of the principal Act, after clause (d), the following
clause shall be inserted, namely: —

“(e) to such body corporate, incorporated by any Act for the
time being in force, as the Central Government may, by notification
in the Official Gazette, specify in this behalf, subject to such excep-
tions, modifications or adaptations, as may be specified in the noti-
fleation.”.

34. In sectlon 619 of the principal Act, to sub-section (2), the follow-
Ing proviso shall be added, namely: —

“Provided that a person who has functioned as an auditor of a
company for three consecutive years shall not be ‘re-appointed as
an auditor of that company unless the Central Government, for
reasons to be recorded by it in writing, considers the re-appointment
of such person as auditor of that compahy to be necessary in the
interests of that company.”.

35. After section 619A of the principal Act, the following section
shall be inserted, namely :

“619B. The provisions of section 619 shall apply to a company
in which not less than fifty-one per cent. of the paid-up share capital
is held by one or more of the following, as if it were a Government
company, namely: —

(a) the Central Government and one or mnwre Government
companies, or

(b) any State Government or Governments and one or more
Government companies; or

(c) the Central Government, one or more State Government and
one or more Government companies; or

(d) the Central Government and one or more corporations
owned or controlled by the Central Government; or

(e) the Central Government, one or more State Governments
and one or more corporations owned or controlled by the Central
Government; or
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(f) more than one corporation owned or controlled by the:
Central Government or the State Government; or

(g) more than one Government company”.

35. After section 619A of the principal Act, the following section sertion

shall be inserted, namely:— ::ct?g:

63TAA,
“837TAA. Notwithstanding anything contained in section 198, sec- Power ot

tion 309 or section 637A, the Central Government may, while Central
according its approval under section 269, to any appointment or to Govern-

ment
any remuneration under section 309, section 310, section 311 or sec- | “po
tion 387, fix the remuneration of the person so appointed or the g jymjt
remuneration, ag the case may be, within the limits specified in this with
Act, at such amount or percentage of profits of the company, as it regard
may deem fit and while flxing the remuneration, the Central Gov- Loerr;r;lal:l-'
ernment shall have regard to—

(a) the financial position of the company;

(b) the remuneration or commigsion drawn by the indivi-
dual concerned in any other capacity, including his capacity
as a sole selling agent;

(c) the remuneration or commission drawn by him from
any other company;

(d) professional qualifications and experience of the indi-
vidual concerned.

(e) public policy relating to the removal of disparities in
income.”.

3. After Schedule XII of the principal Act, the following Schedule Insertiom

shall be inserted, namely:— ;f:l?:d?;le'

“SCHEDULE XITT XTI
(See section 108B)
Part 1
. Alrcraft.
. Air transport.

. Arms and ammunition and allied items of defence equipment.
Atomic energy.

Coal and lignite,

. Heavy castings and forgings of iron and steel.

. Heavy electrical plant including large hydraulic and steam turbines.

8. Heavy plant and machinery required for iron and steel produc-
tion, for mining, for machine tool manufacture and for such other basic
industries as may be specified by the Central Government.

8. Iron and Steel,

10. Mineral oils.

- T TR TR

11. Minerals specified in the Schedule to the Atomic Energy (Control
of Production and Use) Order, 1953.
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12. Mining and processing of copper, lead, zinc, tin molybdenum and
wolfram.

13. Mining of iron ore, manganese ore, chrome ore, gypsum, sulphur,
gold and diamond.

14. Railway transport.
15. Ship~building.
16. Telephones and telephone cables, telegraph and wireless apparatus
(excluding radio receiving sets).
Part II

1. Aluminium and other non-ferrous metals not included in Part L

2. All other minerals except “minor minerals” as defined in rule 3
of the Minerals Concesslon Rules, 1949.

3. Antibiotics and other essential drugs.

4, Bagsic end Intermediate products required by chemical industries
such as the manufacture of drugs, dyestuffs and plastics.

5. Carbonisation of coal.

6. Chemical pulp.
7. Ferro alloys and tool steels.

8. Fertilizers.

9. Machine tools.

10. Road fransport.
11, Sea trangport.

12. Synthetie rubebr.”.

38. For section 22 of the Securities Contracts (Regulation) Act, 1856,
the following section shall be substituted, namely:—

“22. Where a recognised stock exchange acting in pursuance of
any power given fo it by its bye-laws, refuses to list the securities of
any public company, the company shall be entitled to be furnished
with reasons for such refusal, and may,—

(a) within fifteen days from the date on which the reasons
for such refusal are furnished to it, or

(b) where the stock exchange has omitted or failed to dis-
pose of, within the time specifled in sub-section (I) of section 73
of the Companies Act, 1956 (hereafter in this section referred
to as the “specified time”), the application for permission for the
ghiares or debentures to be dealt with on the stock exchange,
within fifteen days from the date of expiry of the specified time
or within such further period, not exceeding one month, as the
Central Government may, on sufficient cause being shown,
allow,
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— L o T = il 4
appeal to the Central Government against such refusal, omission or
failure, as the case may be, and thereupon the Central Government
may, after giving the stock exchange an opportunity of being heard,—

(i) vary or set aside the decision of the stock exchange, or
(it) where the stock exchange has omitted or failed to dis-
pose of the application within the specified time, grant or refuse
the permission,
and where the Central Government sets aside the decision of the

recognised stock exchange or grants the permission, the stock
exchange shall be bound to act in confromity with the orders of the

Central Government.’.

Amend 39. In the Monopolies and Restrictive Trade Practices Act, 1969, in
mr:lftnof-Act clause (g) of section 2, in sub-clause (iii)(¢) and sub-clause (v), for the
s40f1969. word and figures “section 370", the word, figure and letter “section 4A”

shall be substituted.



Src. 2) rHE GAZETTE OF INDIA EXTRAORDINARY 709

STATEMENT OF OBJECTS AND REASONS

The Companies Act was brought on the Statute Book with effect from
1st April, 1956. Thereafter it has undergone amendments by means of
Amending Acts, of which those of 1960, 1965 and 1969 may be mentioned
as incorporating some significant changes in the law. As observed in
the Report of the Jenkins Committee in the UK, the Company law is
not a ‘field of legislation’ in which ‘finality is to be expected’, as the law
‘falls to be applied to a growing and changing subject matter’ and the
‘growing uses of the company system ag an instrument of business and
finance and the possibilities of abuse inhcrent in that system.

2. The present Bill seeks to meet cases of such abuse or distortion of
the system which have, of late assumed comparatively serious propor-
tions. It further represents an instalment of the remedial measures under
contemplation as a result of the process of comprehensive review of the
working of the Act, which has been undertaken by Government, in the
light of the report of the Administrative Reforms Commission and ifs
concerned working group and in the light of various suggestions received
by Government from diverse quarters from time to time for the amend-
ment of the Act.

3. A striking unhealthy phenomenon which has appeared in the cor-
porate sector in recent times is a trend towards take-over of well estab-
lished companies by individuals or groups or combines. It may be stated
in this connection that the provisions of section 372 of the Companies Act,
1856 or section 23 of the Monopolies and Restrictive Trade Practices Act,
1969, are not adequate to regulate the “take-over” of companies. Such
take-overs are often unfair to the non-controlling shareholders, particu-
larly the financlal institutions, who are kept in the dark while secret
negotiations are entered into by third parties with the controlling share-
holders who have an edge over the other shareholders in getting better
price for their shareholdings. The non-controlling shareholders are thus
constrained to continue with their shares in the company, while the con-
trol passes into possibly undesirable hands. It is, therefore, proposed
under this Bill to provide safeguards against such take-overs,

4. The provisions of the Bill also seek to regulate the transfer of shares
by every body corporate, or bodies corporate under the same manage-
ment, whether holding singly or in the aggregate fen per cent. or more
of the nominal value of the equity share capital of a company. But where
the shares proposed to be transferred are held in a company engaged in
an industry covered by the Industrial Policy Resolution of the Central
Government, such shares shall, if so directed by the Central Government,
be transferred to the Central Government or to such corporation owned
or controlled by that Government, as may be specified in the direction.
So also restrictions are sought to be placed on the transfer of shares in
a foreign body corporate having an established place of business in India
in cases where the shares proposed to be transferred constitute ten per
cent. or more of the nominal capital of the foreign company concerned.,

5 Section 408 is intended as a corrective against oppression and .mis-
management in a company. But it has not proved effective as t.he direc-
tors appointed by the Central Government do not have an effective volce
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in t!’xe managerment of the company. The proposed amendment seeks to
rectify this position in the interest of the company and in public interest.

6. Under the present Bill some other practices prevalent in the cor-
porate sector, in so far ag they may prove injurious or undesirable, are
also sought o be checked. The provisions contained in the Bill designed
for this purpose deal with the following:—

(1) Failure to enlist shares with all the Stock Exchanges men-
tioned in a prospectus. In legislating on this peint, it is proposed to
make an incidental amendment to Securitles Contracts (Regulation)
Act, 1956.

(2) Invitation of deposits from the public by non-banking com-
panies.

(3) Benami holding of shares.

(4) Continuation of the same auditors for a company for indefinite
period giving rise to complaints of monopoly of audit work.

(6) Use of reserve funds by way of dividends to the detriment of
company’s interest.

(6) Non-availability of liquid funds for payment of dividends
declared.

(7) Use of unclaimed dividends by management.

7. Under the present Bill the concept of the expression “under the
same management” s proposed to be amended. In view of the abolition
of the system of management of companies by managing agents and sec-
retaries and treasurers, the scope of the definition of this expression needs
a change so that control by groups in alternative forms or by alternative
methodg calculated to cause injury to public interest may be avoided.
The smendment proposed will also help proper implementation of the
concept of inter-connected undertakings within the meaning of gection
2(g) of the Monopolies and Restrictive Trade Practices Act, 1969. There-
fore an incidentsl amendment to that Act is also proposed in the present
Bill,

8. The Bill proposes to make it compulsory for companies of a compa-
ratively large size to have secretarial assistance. This will encourage the
growth of the profession of Company Secretaries, to which Government
is committed. It will also promote a better observance by the companies
of the laws relating to trade, industry and commerce. ‘

9. Tt is further proposed in the Bill to put foreign companies of which
not less than fifty per cent, of the share capitsl is held by one or more
citizens of India or by one or more bodies corporate incorporated in
India on par with Indian companies for the purpose of compliance with
such of the provisions of the Act as may be prescribed in that behall. Tt
1 also proposed that the provisions relating to inspection of the books of
accounts of companies and investigation into the affairs of companies
ghall apply to a foreign company having an established place of business
in India. This meets the demand that there should be more effective
» ontrol over the working of foreign companies in this country.
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10. The Bill provides for an extension of the scope of section 43A of the
Act whereby some private companies satisfying certain conditlons shall
be deemed to be public companies in certain circumstances. This ia
meant to bring such private companies under the discipline applicable to
public companies.

11. Powers are proposed to be taken to regulate agreements or
arrangements which have been, or may be, entered into between the
former managing agents or secretaries and treasurers of companies with
their erstwhile managed companies in order to ensure that such arrange-
ments are clearly in the interests of the company concerned and are not
a device to circumvent the provisions of law abolishing those systems of
management.

12. Further, various existing provisions of the Act, such as those
relating to inspection, cost audit, sole selling agency, appointment or re-
appointment of managing or whole-time directors and fixation of their
remuneration and contracts in which directors are interested, have been
streamlined for a more effective regulation of the working of companies
and for preventing unhealthy practices. Besides these, some of the
powers of the Court under the Act are proposed to be transferred to
Government, in line with the recommendation of the Administrative
Reforms Commission. As it 1s noticed that corporate funds are being
misapplied through the instrument of sole purchasing agencies, necessary
provisions have also been incorporated in the Bill regulating sole purchas-
ing agencies on the same lines as sole selling agencies.

K. V. RAGHUNAT A RTNEY
NEw DELHI;

The 23rd July, 1972.

PRESIDENT’S RECOMMENDATION UNDER ARTICLE 117 OF THE-
CONSTITUTION OF INDIA

[Copy of letter No. 12]13|72-CL.V., dated the 25th July, 1972 from
Shri K. V. Raghunatha Reddy, Minister of Company Affairs to the Sec-
retary, Lok Sabha.]

The President, having been informed of the subject-matter of the pro-
posed Bill further to amend the Companies Act, 1956, section 22 of the
Securities Contracts (Regulation) Act, 1958 and clause (g) of section
9 of the Monopolies and Restrictive Trade Practices Act, 1869, recom-
mends to the House the consideration of the Bill under article 117 (3)
of the Constitution.
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Notes on clauses

Clause 2—sub-clause (ii)—Explanations I and II.—In view of the pro-
visions of section 6 of the Companies (Amendment) Act, 1969, this
Amendment has becomne necessary in order that the provision in clause
15 of the Bill with regard to the restrictions on the appointment of for-
mer managing agents may be effectively implemented.

Sub-clause (iit).—This provision is consequential to the provision in
sub-clause (vii) prohibiting eny body corporate from acting as secretary
of a company.

Sub-clause (vi)—Explanations I and II.—In view of the provisions of
the Bill regarding deposits invited by companies from the puhlic.

Sub-clause (vi).—Explanations I and II.—In view of the provisions of
section 6 of the Companies (Amendment) Act, 1969, this amendment has
become necessary in order that the provision in clause 15 of the Bill with
regard to the restrictions on the appointment of former Secretaries and
Treasurers may be effectively implemented.

Sub-clause (vii) (a).—Prohibits any firm or body corporate from
acting ag secretary of a company.

Sub-clause (vii) (b).—In order to promote the growth of the profes-
sion of company secretaries on healthy lines, it is necessary that they
should have requisite qualifications. The sub-clause seeks to empower
the Central Government to prescribe the qualifications in order that the
companies which will be required to employ secretaries may appoint only
such persons as have the requisite qualifications to be prescribed. The
scope of the functions and duties of a secretary has increased considerably
under modern conditions and the Court of Appeal also has held that it 13
no longer true that a Secretary is a ‘purely’ ministerial officer of the
company. Hence the definition of secretary has been suitably amended.

Clause 3.—This clause introduces a new section viz. gection 4A, defin-
ing “public financial institution” and another new gection, namely, sec-

Hon 4B re-defining the concept of “same management”.

So far as the concept of “same management” ig concerned, the re-defl-
nition hag been found necessary consequent on the abolition of the system
of management by Managing Agents|Secretaries and Treasurers and the
changes that are taking place in the corporate practices.

Clauses 4, 8 [sub-clause (i), para 1], 11 and 12—The Administrative
Reforms Commission has recommended that the functions which are now
discharged by the Courts under the Companies Act, 1956, may be review-
ed and those which are essentially of an administrative nature may be
transferred to the Executive. This recommendation of the ARC has been
examined and it is proposed to transfer some of the functions of the
Court of administrative nature to the Central Government.
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Clause S5—sub-clause (i).—The Shastri Committee recommended that
the exemptions available to provide companies under the Act should not
apply to those private companies in which public money, directly or in-
directly, is employed to a considerable extent. Accordingly section 43
wag introduced by the Amending Act of 1960 under which, where not
less than twenty-five per cent. of the paid-up capital of a private company
is held by one or more bodies corporate, such a private company shall
become a public company and all the provisions of the Act relating to a
public company shall apply to it. At that time the figure of twenty-five
per cent. of share ownership by bodies corporate was considered suffictent
as a gauge of the public interest involved in a company Incorporated as a
private company. But it is found from experience that it is possible for
bodies corporate in which public interest is considerable to control pri-
vata companies with very much lower percentage of the paid-up capital
of such companies. In order to widen the scope of regulation of com-
panies in which though, incorporated as private, the public interest in.
volved 1Is of a considerable extent, it is considered reasonable to reduce
the percentage aforesaid from twenty-five to ten per cent. The Shastri
Commiitee had further recommended that indirect employment of publie
money in a private company should also be a criterion for making a pri-
vate company subject to the same restrictions and limitations as a publie
company. This aspect is not reflected Ir section 43A as it stands, Inas-
much ag the loan capital and seale of operations are not made a basis for
deeming private companies as public companies. In order to make good
thig omlssion, it 1s further proposed that it a private company with a paid-
up capital of Rs. 25 lakhs or more has an average turn-over of Rs. 50 lakha
or more during the three financial years immedlately preceding the first
date on which the company has the said paid-up share capital and turn-
over it would also be decemed to be a public company.

Sub-clause (i1) —Tt has been felt that where not less than ten per cent.
of the paid-up capital of a public company is held by a private company,
the latter becomes acected with publie interest and may, well be brought,
therefore, into the ambit of section 43A. :

Suh-clouge (i) —The evemptions conferred hv tho existing snh-
section () of section 43A of the Act are withdrawn and hence the said
cub-section as well as suh-section (7) which is consequential to it, is
heing deleted.

Sub-clause (in) —This is a consequential amendment to the changes
proposed in section 43A as outlined ahove.

Clause (6)—Tt has heen the practice of the companies to take deposits
from the public at a high rate of interest. Fxpericnee hag shown that
in many cases deposits go taken by the cammanics have not heen refunded
on the due dates. Tn many such cases either the companies have gone
into liguidation or the funds are devleted to such an extent that the rom-
panies are not in a position to refund the deposits. Tt is accordingly con-
cidered necessary to control the companies inviting deposits from the
mublic. The issue of an advertisement in such form and in such man-
rer as mav be prescribed including therein a statement showing the fin-
rneial position of the company seeking deposits from the publie is heing
made obligatory. Provision has also heen made for the Central Govern-

ment to make rules in consultation with the Reaerve Rank of Tndia, Penal

provisions have also been included. There is also a provislon for the re-
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fund of the amount of deposits reccived by a company in violation of the
requirements of the law. The provisions of the Act relating to a pros-
pectus are also made applicable to the issue of such advertisements as
contemplated in this clause. The clause will be applicable to all com-
panies other than the banking companies and those specified by the Gov-
ernment in consultation with the Reserve Bank of India.

Clause 7.-—Sub-clauses (i) and (iil) —Section 73 prescribes certain
time limit for enlistment with the stock exchanges. It also contemplates
that enlistment has to be done in all the stock exchanges mentioned in
the prospectus and in case of failure to do so, the money received in
respect of allotment of shares on the basis of the prospectus should be
refunded within a specified time. In the recent judgment in Union of
India Vs. Allied International Products Limited, the Supreme Court has
held that if the stock' exchange had intimated that it would give further
consideration to an application, the time limit contemplated by the section
will not operate. It has also held that if any one of the stock exchanges
mentioned in the prospectus approved the application for enlistment, it
would mean sufficlent compliance with the provisions of section 73 and
the allotment made in pursuance of that prospectus would be valid.

Tt has been felt that the decision of the Supreme Court referred to
above is likely to lead to complications inasmuch as the investing publie
as well ag under-writing institutions are likely to lose the protection hith.
erto enjoyed by them. Hence section 73 i3 being amended suitably.

Sub-clause (ii).—The amendment proposed herein is a clarifientory
provision connected with the amendment proposed in sub-clause OF

Clause 8—sub-clause (i)—Para (i) (a) —This is consequential to sub-
clause (i).

Para (i1) (b) —This pravides a puide-line for the exercise of power by
the Central Government and is in line with the existing provision in
clause (i) of sub-section (2) of this section.

Sub-clause (2).—This clarifles that the provisions of thig clause shall
not disturb pending or past proceedings. ‘

Clause 9—This clause is of a procedural nature and dispenses with
the necessity of passing a resolution for alteration of the Memorandum and
filing with fhe Registrar of Companies of the requisite documents show-
ing increase of share capital, in certain cases. Tt is, however, required
hy this clause that the Registrar chall be informed by the Government
jtself in such cases, so that the Registrar may carry out the necessary
alterations in the Memorandum of the company showing the increase in
ghare capital.

Clause 10 introduces new sections 108A to 108G.—New section 108A
is intended to meet the cases of “take-over bids” by groups or combines.
Such take-overs are apt to adversely affect the interest of non-controlling
shareholders, particularly publie fnancial institutions who are kept In
the dark while secret negotiations are entered into with those having
control of a company. The former are deprived of the opportunity of
having any shares in a bargain that may prove profitable and are forced
to continue with their shares in the company while management passes
into unknown or undesirable hands. Stocle Exchanges have complained
about the inadequacy of the existing provisions fo prevent such anonymous
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and clandestine take-overs. Suggestions have been received from other
knowledgeable quarters as to the need for urgent action to prevent
or regulate such take-overs. It is, therefore, proposed to provide for the
requirement of Government approval before completion of any take-over
either in one transaction or a series of transactions resulting in the acqui-
gition of sharcholding in the aggregate of over twenty-five per cent. by a
“group” or combine having the common intention of acquiring control
over the company concerned, The proposed restrictions will apply to
companies having total paid-up capital of not less than Rs. 25 lakhs and
private companies which are subsidiaries of such public companies,

New section 108B provides that every body corporate or bodies corpo-
rate, holding whether singly or in the aggregate, ten per cent. or more of
the nominal share capital of any company shall intimate to the Govern-
ment any proposal to transfer such sharcs. On receiving such Intima-
tion, the Central Government is empowered to issue directions regulating
the transfer of such shares. In respect of companies operating in the
fields covered by Industries enumerated in the Schedule, the Central
Government may direct the shares to be transferred tp the Central Gov-
ernment or such corporalion owned or controlled by that Government as
may be specified in the direction. 1t is also proposed to regulate the
terms for acquiring the shares so directed to be transferred and in case
of disagreement the same shall be sctiled by the Court.

By new section 108C the restrictive provisions are made applicable to
transfer of shares of foreign bodies corporate having an established place
of business in India in cases where holding of shares in ten per cent. or
more of the nominal share capital of the foreign company concerned. In
this way it is intended to meet the situations which have come to the
notice of the Governmcnt of companies which incorporated outside India
but having substantial business in India changing hands, and funds deriv-
ed from such transfers being misused for obtaining control over other
Indian companics. It is cxpected that the Government becoming aware
of such changes, will be in a posilion to ensure that they are in public

interest.

By section 108D, it is proposed to empower the Central Government to
direct companies not to give effect to any transfer of shares if as a
result of such transfer, a change in the controlling interest of the com-
pany concerned, prejudicial to the interests of the company or public
interest, is likely to take place. It is proposed that the power will
extend to a restoration of the status quo ante.

Apart from the penal provisions contained in the several new sections
mentioned, there is section 108E under which some special penal provi-
sions are proposed. The new section 1U8F specifies that the proposals
contained in sections 108A to 108D shall not apply to Government com-
panies, corporations (not being companies) established by or under any
Central Act and public financial institutions. The new section 108G
defines “equity shares” in the context of the preccding new sections

proposed,
Clause 13.—This clausc iniroduces two new scctions viz, section 187C
and section 187D, )

By section 187C it is made obligatory that all benami holdings of
shares In existence at the commencement of the Amendment Act
must be declared both by the benamidar and the beneficial owner and
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failure to do so will be punishable, Likewise all beneficial interest in
shares in future also to be declared and with a view to check any possible
evasion of the proposed legislation, it is provided that the benami hold-
ings of shares must be reported both by the benamidar and the beneficial
owner within specified time and lailure to do so made punishable, All
collateral agreements entered into, or instruments executed in connection
with benami holdings which are not so reported cannot be enforced by
the beneficial owner or any person claiming through him,

By the new section 187D, a provision for investigation is proposed for
the purpose of ensuring compliance with section 187C,

It is expccted that the provisions of this clause will be helpful as a
check upon any possible evasion of the provisions relating to take-overs.

Clause 14-—This is consequential to the amendment proposed in clause
24 of the Bill,

Clause 15—The Companies (Amendment) Act, 1869 passed on the
28th May, 1969, abolished the system of management of companies by
Managing agents or Secretaries and Treasurers with effect from 3rd April,
1970. Consequent on such abolition, it is noliced that many erstwhile
Managing Agents or Secretaries and Treasurers are trying to continue
their control over the managed companies by entering into service agree-
ments in various forms like Secretary, Consultant or Advoser or to any
other office. It is considercd necessary to provide for scrutiny and regu-
lation of such agreements to prevent their continuing control in some
guise or form without rendering any real services for the benefit of the
company. It is, therefore, proposed to provide that all agreements
between the erstwhile Managing Agents, Secretaries and Treasurers or
their associates entered into within five years of their ceasing to be
Managing Agents or Secrciaries and Treasurers shall require approval
of the Central Government and shall be subject to such variation as in
the opinion of the Central Government is neccssary in the interest of
the company. This provision is also to have retrospective effect to bring
within the purview agreements which are entered into before the com-
mencement of the Amending Act, but continuing in force after the said
Amending Act,

Clause 16.—It has been observed that large established companies
have been in the practice of declaring dividends even in a year in which
profits are not adequate for payment of large dividends, out of reserves
accumulated in previgus years. Such aceurnulated reserves which should
have been normally available as a plough-back for the furtherance of
the company’s business are thus used in a manner prejudicial to public
interest. It is, therefore, proposed to incorporate in the statute provi-
sions to the effect that declaration of dividend out of reserves could be
made only in accordance with the rules to be prescribed by the Central
Government or in special cases with the previous approval of the Gov-
ernment. It is also proposed to make it obligatory for companies to
transfer the total amount which is to be distributed to shareholders as
dividend in any year to a special account to be opened by the company In
any Scheduled Bank, within seven days from the date of the declaration.
This 1s intended to prevent companies from declaring dividends when no
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profits in the shape of liquid funds are readily available. It has also been
observed that very large amounts declared as dividends to shareholders
by companies lie unclaimed or undistributed for several years. Hence
it ig proposed that such amounts lying unpaid for a period of three years
should be transferred by the company to the general revenue account
of the Central Government. In this way the possibility of the misuse
of the money due to shareholders by management is avoided while the
Central Government empowered to pay individual claimants as and when
the claimg are preferred. It is also proposed to make it obligatory to
deposit in the general revenue account unclaimed dividends outstanding
at the commencement of the amending Act.

Clause 17.—This is consequential to the proposed new section 209A
of the Bill (vide clause 18).

Clause 18.—A check on the performance of companies iz generally
exercised by scrutiny of balance sheet and profit and loss account filed by
them with the Reglstrar who is empowered under section 234 of the Act to
call for information and explanation with respect to any matter to which
such documents purport to relate. The Companies Act, 1956 as originally
enacted did not empower the Registrar or any other officer to ingpect the
books of accounts of companies. This lacuna was filled up by amend-
ing section 209(4) of the Companies Act, 1956 by the Amending Act of
1960. However, in terms of section 209(4), as it stands, it i3 not obligatory
for a company to furnish information or explanation which the Registrar
or the Inspecting Officer may require in the course of the inspection of
the books of accounts of the company. He has no power to compel pro-
duction of books of account and other papers required by him for inspec-
tion, The object of the inspection is not only to keep a watch on the
performance of companies but also to evaluate precisely the level of
efficiency in the conduct of the affairs of the company concerned. The
inspection of the books of account will also enable the Government to
ascertaln the quantum of profits which have accrued but not adequately
accounted for taxation purposes, concealment of income by falsification
of accounts, migsuse of fiduciary responsibilities by management for
personal aggrandizement, misapplication of funds while the industry
itself iz in a state of perpetual crisis. Such knowledge about the mis-
management of the business of the company with intent to defraud the
creditors, shareholders and the revenue, or otherwise for fraudulent or
unlawful purposes would enable the Government to take effective emer-
gent remedial measures before the company goes into liguidation and
thus not only save the industry or trade, as such, but also prevent distress
to the employees and the workers. The role of inspection has to be
much wider and have the object of ensuring that transactions have been
valldly entered into in accordance with the rules and procedures of the
company and also ascertalning how far the statutory auditors have dis-
charged their functions and duties in certifying the true and fair view
of the company’s accounts and thelr proper maintenance. Therefore,
Inspection under this section cannot be effective unless the Inspector is
glven power to compel production of books, and to examine on oath, ete,,
as an Income-tax Officer has under section 131 of the Income-tax Act.
It is now proposed to strengthen the law suifably.

Clause 19.—On the analogy of section 8 of the UK. Companies Act,
1967, which requires that the report of the Board of directors should
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include a list showing the names of employces of the company who are
in receipt of emoluments 1 excess of £19,000 per annum and should also
indicate the names of such employces and thewr relationship, if any, with
any of the directors of the comnpany, the clause seeks to make a provision
requiring the companies 1o 1nclude such information in the report ot
the Board of directors to be attached with the balance-sheet and profit
and loss account in respect of cmployees gelting remuneration of
Rs. 36,000 per annum inclusive ot ihe value of perquisites.

Clauses 20 and 21.—Under section 224, there is no restriction on the
re-appointment of same auditor cuntinuously for a number of years. This
has resulted in concentration of audit in a few established firms of auditors
and has tended to create close associalion between the auditors and a
group of companics, It is, therciore, proposed to regulate re-appointment
of the same auditors by requiring Government approval for continuance
beyond threce years. It is also proposed that in the case of a company in
which not Jess than 25 per cent. of the subscribed share capital is held
by a public financial institution or a uationalised bank or a general
insurance company, the appointment or re-appointment of an auditor
shall have no effect unless approved by the Central Government,

Clause 22.—Section 233B was introduced in 1865 empowering the
Government to order audil of cost accounts in respect of certain com-
panies for which maintenance of cost accounts was prescribed. This
section. provides for appointment of cost accountants, or chartered
accountants or other persons posscssing the prescribed qualifications, to
conduct the cost audit. The provision for prescribing qualification
for chartered accountants was introduced, as it was felt that there might
not be sufficient number of cost accountants to cope with the work, Since
the number of companies for which cost audit hay been ordered is not
too large and the number of practising cost accountants has greatly
increaged since 1965, it may not be nccessary after sometime to prescribe
qualifications for chartcred accountants and cthers. Hence it is con-
sidered neccssary to take power so that if sufficient number of cost
acountants are available, the Government may, by notification, specify
that cost audit need not be conducted by chartered accountants. Further,
the provision enabling the Government to prescribe qualifications for
“other persons” could nol be used so fat, as there is hardly any such
category of persons. Hence it is proposed to delete this category as being
unnecessary. Since the cost audit reports are not required to be placed
before the general mecting and arc reports to the Central Government,
it is considered that the Board of dircetors of a company may itsclf make
the appointment of the cost auditors with the approval of the Central
Government. The existing law also does not provide for any disquali-
fication of audilor appomnted under this scetion, There is also no specific
mention at present as to how the cost audit report should bhe dealt with.
Amendments have becn proposcd to remove these lucunae and provide
for the necessary changes.

Clause 23 —The existing scclion 269 requires approval of the Central
Governmenl for the appoiniment of mnnaging or whole time directors
for the first time. No such approval is, therefore, required for their
re-appointment at any time thereaiier, provided ihere is no change in
remuneration. Government has no conlrol over these subsequent appoint-
ments even though serious irregularitics or illegalities may have been



8re. 2] THE GAZETTE OF INDIA EXTRAORDINARY 219

comimitted by such director except to launch prosecution or apply to the
Court for disqualifying him from being appointed as director in any com-
pany. This is an unsatisfactory position. It is, therefore, proposed to
amend this provision so as to require approval of the Central Govern-
ment for appointment as well as re-appointment and to take power to
grant such approval for a period shorter than five years in appropriate
cases. It is alsd proposed {o provide guidelines for the grant or refusal
of such approval so as to ensurc the exercise of the power fairly and
justly.

Clause 24.—It has been noticed that sole selling agents are appoint-
ed in respect of goods, the demand for which by the consumers is sub-
stantially in excess of the production or supply of such goods. It is
felt that in such cases, the goods will have an easy market and the services
of sole selling agents may not be necessary to create a market for the
same. This avoidable expenditure would result in unnecessary erosion
of funds which could be uzefully utilised for the business of the com-
pany. Hence to avoeid diversion of funds it is considered necessary to
provide that the Central Government may, by notifleation, specify com-
modities in which sole selling agents shall not be appointed. In order
to avoid diversion of funds, it is also considered necessary to provide
that no individual, firm or body corporate who or which has a substantial
interest in a company shall be appointed as a sole selling agent of that
company unless such appointment has been previously approved by the
Central Government. Further to provide a check on the appointment of
sole selling agents and thus prevent unnecessary expenditure, it i3 pro-
posed that such appointment in companies with pald-up capital of rupees
fifty lakhs and above would require the approval of shareholders by spe-
clal resolution and also of the Central Government. These provisions will
apply also to sole buying or purrhasing agents as it has heen found that
company managements mistuse for persongl gain their power in relation
to the purchase of raw materials and other gooda.

Clause 25.—A fruitful source of misuse of power by directors is that
which is exemplified by controcts entered into with the company of
which they are directors by themsclves or through their relatives or firma
or companies in which they are interrsted for the sale, purchase or supply
of goods, materials or services, as the case mav be. Under the existing
provisions of the Act, for enlering into such contracts, the director con-
cerned has only to disclose his interest in the subiect matter of the con-
tract when the contract comcs before the Board of directors for sanction.
This is not considered sufficlent tn safeguard the interests of the companv,
especially when directors are in a position to take advantage of Inside
Information for personszl gain, Hence it is pronosed to strengthen section
297 of the Act under which the sanction of the Board of directors is
required. by further making it obliratory for a company having a paid-un
capital of not less than Rs. 25 lakhs to obtain the previous approval of
the Central Government for entering into such contracts,

Clause 26.—According to the vprovisions of sectinn 314, no resolution
of the shareholders s ncenssory for anpointment of directors or. thelr
relatives, ete., as legal or technical advisers. Instances of improper use
of this exemwption have been brousht tn the notice of the Government,
Sugrestions from various auarters have heen made that these exemntions
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should be removed so that the shareholders could consider the desir-
ability or otherwise of appointment of directors or their relatives as
legal or technical advisers. Similarly it has also been proposed that
appointment of any relative of directors to any office or place of profit
carrying a total monthly remuneration of Rs. 3,000 or more in the com-
pany, shall require not only the approval of the shareholders but also of
the Central Government. It has also been noticed that in many cases of
unauthorised appointments, the companies have neglected to recover, or
have waived the recovery of the amounts paid to the concerned person
during the period he held such office. Amendments have been proposed
in thisg section to give effect to the proposals or make good the omissions,

Clauses 27-28—These are consequential amendments to the introdue-
tlon of new section 4B (vide clause 3 of this Bill).

Clause 29.—In view of the complexities of modern business, and the
various laws which the managemnt of a company are required to com-
ply with, reliance upon qualified secretaries is now a common feature
of medium-sized and big-sized companies. The UK. Companies Act
eontaing a provision for the appointment of a secretary for every com-
pany. However, such a compulsory provision in the case of small-sized
companies may involve a disproportionately heavy burden on them. It
is, therefore proposed that every company having a pald-up capital of
Rs. 26 lakhs or more shall have a secretary, 'The existing definition
of secretary under which even a body corporate or flrm could function
as secretary is proposed to be amended to provide that a body corporate
or flrm may not take up secretarial functions in a company. Besides
meeting the requirements of companies, as stated above, this provisior
will also help the growth of the profession of company secretaries and
provide employment opportunities to qualified secretaries. Further, it
is also considered necessary to provide that an individual appointed as
secretary to any of the companies covered by the proposed new sectlon
293A shall work whole-time as such and cannot accept appointment 2s
a secretary in any other company.

Clause 20.—Section 408 empowers the Central Government to appoint
not more than two persons on the Board of a companv for a period not
exceeding thrce years for preventing oppression, mismanagement, ete,
This provision was inserted originally on the recommendation of the
Joint Committee on the Companies Bill, 1953. In practice, however. it has
been found In a few cases where this power was exercised that the Gov-
ernment nominated directors have not been able to function effectively,
being in a hopeless minority, having regard to the composition of the
Board of directors. In order, therefore, to make such appointments more
purposeful and effective, it is considered necessary to empower the
Central Government to appoint such number of directors in the circum-
stances of each case as may be reguired to enable them effectively to
discharge their responsibilities in the light of the objectives for which
their appointments were made. It is also proposed to empower the
Central Government o issue directions to companies where an appoint-
ment of director i3 made under section 408. The directors appointed
under section 408 are also required to keep the Government informed
about the affairs of the company from time to time.

Clauses 31 and 32.—The provisions of the Act have no general applica-
tlon to foreign companies operating in India, Forelgn companies sare
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merely required within 30 days of establishment of a place of busines:s
in India to file a few specified documents, e.g., documents relating to their
incorporation in the country of origin, document specifying the agent of
the company authorised to accept notices and processes on beh.alf. of the
company etc. Annually such foreign companies are also required to file
the audited accounts with the Registrar. There is no further regulatory
provision to check the operations and activities of the foreign companies
in India. Some of the foreign companies operating in India are foreign
only in name i.e. only by virtue of incorporation in a foreign country, but
the main business or trade or manufacture is conducted wholly or almost
wholly in India. Many reprc-entations have been received to extend the
regulatory provisions of the Act to {oreign companies. It is also proposed
that in respect of foreign companies, having an established place of busi-
ness in India, in which more than 50 per cent. of the share capital is held
by Indian citizens or bodies corporate incorporated in India, such other
provisions of the Act as may be notified by the Central Government will
become applicable to the extent specified in the notification.

Clause 33.—It has come to the notice of the Government that there are
a few associations ar bodies corporate, incorporated under special statutes
which were enacted long ago, prior to the earliest of the Companies Act
which preceded the present Companies Act, 1956. Such associations, ete,,
are outside the discipline of the various provisions of the Companies Act,
1856, including the requirement for filing annual returns and balance,
sheets, with the Registrar of companies. It is found that the Ctovern-
ment cannot take adequate action on complaints. against such bodies
corporate as the old statutes do not contain proper remedial provisions.
To enable adequate action being taken in such cases under the law,
suitable amendment is proposed. ‘

Clause 34—The principle behind the amendment proposed in this
case is the same as given in reference to clause 20 of this Bill.

Clause 35—The Public Accounts Committee made a suggestion for
subjecting companies whereof more than fifty-one per cent. shares are
held jointly by Government and Government companies to the financial
discipline of the Act as in the case of Government companies, Further,
there are instances where more than fifty-one per cent. shares of a com-
pany are held by public financial corporations either by themselves or
alongwith Government or Government companies. Tt is considered neces-
gary to empower the Central Government in appoint the auditors on the
advice of the Comptroller and Auditor-General of India, for the purposes

of audit of such companies’ accounts in the same manner as is now adopted
for Government companies.

Clause 36.—This clause is intended to make it clear beyond doubt that
the Central Government has power to adopt an administrative ceiling
within the statutory ceiling fixed by sections 309 and 198 of the Companies
Act, 1956 in regard to managerial remuneration. The High Court of Delhi
hag also suggested an amendment of the Act in case it is intended to give
effect to any such administrative ceilings within the statutory ceilings.
This amendment hag accordingly been proposed.

Clause 37.—This is pursuant to the

: proposals contained in the propnsed
new section 108B (clause 10).
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Clause 38.—This is connected with the proposed amendment to section
73 of the Companies Act, 1956 (vide clause 7 of the Bill). This amend-
ment to the Securities Contracts (Regulation) Act, 1956 is being pro-
posed as the provision deals with procedural matters relating to that Act

with regard to the listing of securities to be dealt with on Stock
Exchanges.

Clause 39.—This is consequential to the proposed introduction of new

section 4B containing a re-definition of the concept of “same management”
{clause 3).
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FINANCIAL MEMORANDUM

Additional work for the Department of Company Affairs arises from
the proposals contained in the Bill, particularly the following:—

(i) Those which {ransfer some of the functions of the High
Courts to the Central Government;

(i1) Those which require the approval of the Central Govern-
ment, e.g., the provisions relating to take over of companies, accep-
tance of deposits by companies from the public, re-appointment of
same auditors after three consecutive years, use of reserves for decla-
ration of dividends, re-appointment of managing|whole-time directors,
appointment of erstwhile managing agents|secretaries and treasurers
to offices in a company, arrangements of sole selling|sole purchasing
agencies for companies, appointment of relatives, etc., of directors
to posts carrying remuneration of Rs. 3,000 p.m. and above, and
contracts of directors with companies.

(it1) The number of private companies which will be deemed to
be public companies under section 43A of the Companies Act, 1956
will be considerably enhanced by the relevant provisions of the
amending Bill and consequently the work connected with the approval
of managerial remuneration, inter-corporate loans and investments of
companies will also stand conslderably enhanced.

(iv) The work relating to foreign companjes and applications
under section 408 will increase considerably with the enhancement of
powers for Government under the amending Bill.

(v) Certain new provisions relating to benami holdings of shares
have been included, the enforcement of which will also call for ade-
quate staff in the Department and its fleld offices. 'There are likewise
new provisions requiring the opening of dividend account by each
company and the transfer of dividends remaining unpaid for three
years to the general revenue account of the Central Government
and the payment out of the general revenue account to individual
shareholders applying for the unpaid dividends. There are also pro-
visions requiring reports of cost audit of companies to be submitted
to the Central Government and action to be taken by the Central
Government upon reports thus submitted. Al this requires addi-
tional strengthening of the Department,

2. Provision is required to be made for the purchase of shares of com-
panies by the Central Government as may be decided by the Government
in accordance with the provisions contained in proposed new section
108B(2) and (3)—(vide clause 10 of the Bill).
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3. Recurring and non-recurring expenditure from the Consolidated
Fund of India on the requirement of additional officers and staff and the
purchase of shares as referred to above is estimated to be Rs. 62 lakhs as

per details below:—

1. Recurring expenditure on acecount Rs. 10 lakhs per
of pay and allowances, ete. annum,
2. Non-recurring expenditure Rs. 2 lakhg,

3. Lump-sum provision for purchase of shares  Ra. 50 lakhs per
annum.
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MEMORANDUM T(RGARDING DELEGATED LEGISLATION

Clausc 3 authorises the Central Government to notify such other insti-
tution as it ay think It as a “public financial institution” within the
meaning of the scction provided that the institution fulfils the conditions
specified in sub-section (2) of proposed new section 4A.

Clause 6 authorises the Central Government to prescribe in consulta-
tion with Reserve Bank the limits up to which, the manner in which and
the conditions subjcet {0 which, deposits may be invited or accepted by
a company whether from the public or from its members, and also te
prescribe the form in which a company must issue an advertisement in
relation to acceptance by 1t of deposits. The clause further authorises
the Central Govermment tv specify in consultation with Reserve Bank
the companics to which provisions ol the section shall not apply and also
the amouints which thall et be treated as “deposils” within the meaning
of the section.

Clause 16 [sub-scction (3) of proposed new section 205A7] authorises
the Central Government to make rules to regulate declaration of divi-
dends by a company cul of the accumulated profits earned by the company
in previous years and translerred hy it to reserves. It also authorises the
Central Governmetnit to prescribe the form in which a company should
furnish a statement to an cfficer of the Central Government while trans-
ferring unclaimed or unpaid divilends to the general revenue accounl of
the Central Government [sub-section (7) of proposed new section 205A17.

Clause 22 authorises the Central Government to direct by a notification
that as from such date as may be specified by it ng Chartered Accountant
shall conduct the cost audit of any company it it is of the opinion that
sufficient number of cost audilors in practice have become available for
the audit of the cost accounts of companies (section 233B).

Clause 24 authoriscs the Cential Government to specify the calegories
of goods the demand for which, in its opinion, substantially exceeds their
production and supply and to prohibit by notification the appointment of
sole selling agents for sale of such goods [sub-gection (1) of proposed new
section 204AA1 Il atso vinpowers lhe Central Government to prescribe
the particulars which companies with a paid-up capital of Rs. 50 lakhs
or above shall furnish in the applications to the Central Government for

seeking approval to the appointment of sole selling agents [sub-section
(5) of proposed new section 294AA].

Clause 31 [sub-section (2) of seclion 591] authorises the Central Gov-
ernment to prescribe the provisions of the Companies Act with which a
company incorpnrated outside India and having a place of business in
India must comply, in relation to the business carried on by it in India, if
fifty per cent. or more of its paid-up capital is held by Indian citizens and /
or companies regisiered in India.

Clause 33 (section 616) authorises the Central Government to make
the provisions of the Companies Act applicable, with such exceptions,
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modifications or adaptations as may be specified, to such body corporate,
incorporated by any Act for the time being in force, as may be notifled
by it in the Official Gazette.

Clauses 2 (vii), 10, 13, 19, 20 and 28 contain inter alia provisions autho-
riging the Central Government to prescribe the following:-—

(a) qualifications which an individual must possess to be cligible
for appointment as a company secretary [clause 2 (vii)];

(b) the particulars which every body corporate under the samae
management shall include in the intimatlion to be given to the Central
Government regarding proposed transfer of shares [sub-section (1)
of proposed new section 108B];

(c) the forms for the declarations envisaged in sub-gections (1),
(2) and (3) of the proposed new section 187C and the form for the
return to be filed as envisaged in sub-section (4);

(d) the further particulars which a company shall indicate in
the statement, to be included with the Board’s report, regarding cm-
ployees in receipt of an annual remuneration of Rs. 36,000 or more
[proposed new sub-section (24) of section 217];

(e) the form in which application is to be made to the Central
Government for prior approval to the appointment of the same
auditor after the third consecutive term [section 224 (1B)]: and

(f) the qualifications of whole-time secretary which every com-
pPany having a paid-up capital of not less than twenty-five lakhs of
rupees must employ (proposed new section 383A).

The aforesaid requirements are matlers of administrative detail and it
is hardly possible to provide for them in the Act itsclf. The delegation of
1€gislative power is, therelore, of a normal character,

5. L. SHAKDHER,
Secretary,
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