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The following Bills were introduced in Lok Sabha on the 29th August
1972.

B No. 85 or 1972

A Bill to consolidate and amend the law regulating certain payments,
dealings in foreign exchange and securities, transactions indirectly
affecting foreign exchange and the import and export of currency
and bullion, for the conservation of the foreign exchange resources
of the country and the proper utilisation thereof in the interests of
the economic development of the country.

Bk it enacted by Parliament in the Twenty-third Year of the Repubhc
of India as follows:—

1. (1) This Act may be called the Foreign Exchange Regulation Act, Short

title,
1972. ‘ extent,

applica.

. ti nd
(2) Tt extends to the whole of India. coot:_a

mence-
ment.

(3) It applies also to all citizens of India outside India and to branches
and agencies outside India of companies or hodies curporate registered or
jncorporated in India.

Rot
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(4) It shall come into force on such date as the Central Government
may, by notification in the Official Gazette, appoint in this behalf:

Provided that different dates may be appointed for different provisions
of this Act and any reference in any such provision to the commence-
ment of this Aect shall be construed as a reference to the coming into
force of that provision.

Defini-
tions.

2, In this Act, unless the context otherwise requires,—

(a) “Appellate Board” means the Foreign Exchange Regulation
Appellate Board constituted by the Central Government under sub-
section (1) of section 48;

(b) “authorised dealer” means a person for the time being autho-
rised under section 6 to deal in foreign exchange;

(c) “bearer certificate” means a certificate of title to securities
by the delivery of which (with or without endorsement) the {fitle to
the securities is transferable;

(d) “certificate of title to a security” means any document used
in the ordinary course of business as proof of the possession or con-
trol of the security, or authorising or purporting to authorise, either
by an endorsement or by delivery, the possessor of the document to
transfer or receive the security thereby represented;

(e) “coupon” means a coupon representing dividends or interest
on a security;

(f) “currency” includes all coins, currency notes, banks notes, pos-
tal notes, postal orders, money orders, cheques, drafts, traveller’s che-
ques, letters of credit, bills of exchange and promissory notes;

(g) “foreign currency” means any currency other than Indian
CUITency;

(h) “foreign exchange” means foreign currency and includes—

(i) all deposits, credits and balances payable in any foreign
currency, and any drafts, traveller’s cheques, letters of credit
and bills of exchange, expressed or drawn in Indian currency but
payable in any foreign currency;

(ii) any instrument payable, at the option of the drawee or
holder thereof or any other party thereto, either in Indian cur-

rency or in foreign currency or partly in one and partly in the
other;

(i) “foreign security” means any security created or issued else-
where than in India, and any security the principal of or interest on
which is payable in any foreign currency or elsewhere than in India;

(j) “gold” includes gold in the form of coin, whether legal
tender or not, or in the form of bullion or ingot, whether refined or
not, and jewellery or articles made wholly or mainly of gold,
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Explanation.—Any jewellery or article which contains gold shall
be deemed to be made wholly or mainly of gold, if the value of the
gold contained therein exceeds such percentage (not being below forty
per cent.), as the Reserve Bank may, from time to time, notify in the
Official Gazette, of the value of such jewellery or article;

(k) “Indian currency” means currency which is expressed or
drawn in Indian rupees but does not include special bank notes and
special one-rupea notes issued under section 28A of the Reserve Bank
of India Act, 1934;

(1) “Indian customs waters” means the waters extending into
the sea to a distance. of twelve nautical miles measured from the
appropriate base line on the coast of India and includeg any bay, gulf,
harhour, creek or tidal river;

(m) “money-changer” means a person for the time heing autho-
rised under section 7 to deal in foreign currency;

(n) “overseas market”, in relation to any goods, means the mar-
ket in the country outside India and in which such goods are intended
to be sold;

(o) “owner”, in relation to any security, includes any person who
has power to sell or transfer the security, or who has the custody
thereof or who receives, whether on his own behalf or on behalf of
any other person, dividends or interest thereon, and who has any
interest therein, and in a case where any security is held on any
trust or dividends or interest thereon are paid into & trust fund, also
includes any trustee or any pergon entitled to enforce the perform-
ance of the trust or to revoke or vary, with or without the consent
of any other person, the trust or any terms thereof, or to control the
investment of the trust moneys;

(p) “person resident in India” means—

(i) a citizen of India, who has, at any time after the 25th
March, 1947, been staying in India, but does not include a citizen
of India who has gone out of, or stays outside, India, in either
case—

(a) for or on taking up employment outslde India, or

(b) for carrying on outside India a business or vocation
outside India, or

(¢) for any other purpose, in such circumstances as
would indicate his intention to stay outside India for an
uncertain period;

(it) a citizen of India, who having ceased by virtue of para-
graph (a) or paragraph (b) or paragraph (c) of sub-clause
(i) to be resident in India, returng to, or stays in, India, in either
case—

(a) for or on taking up employment in India, or

(b) for carrying on in India a business or vocation in
India, or
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(c) tor any other purpose, in such circumstances as
would indicate his intention to stay in India for an uncer-
tain period;

(ii1) a persomn, not being a citizen of India, who has come
to, or stays in, India, in either case—

(a) for or on taking up employment in India, or

(b) for carrying on in India a business or vocaticn in
India, or

(¢) for staying with his or her spouse, such spouse
being a person resident in India, or

(d) for any other purpose, in such circumstances as
would indicate his intention to stay in India for an uncer-
tain period;

(iv) a citizen of India, who, not having stayed in India at
any time after the 25th March, 1947, comes to India for any of
the purposes referred to in paragraphs (a), (b) and (c¢) of sub-
clause (iii) or for the purpose and in the circumstances referred
to in paragraph (d) of that sub-clzuse or having come to India
stays in India for any such purpose and in such circumstances.

Explanation I.—A person, who, having been a citizen of India
at the time of his birth, acquires the citizenship of another
country, shall, for the purposes of this clause be deemed to be
a cltizen of India.

Explanation II—A person, who has, by reason only of para-
graph (u) or paragraph (b) or paragraph (d) of sub-clause
(ii1) been resident in India, shall, during any period in which
he is outside India, be deemed to be not resident in India;

(@) “person resident outside India” means a person who is not
resident in India,

(r) “precious stone” includes pearl and semi-precious stone and
such other stone or gem as the Central Government may, for the pur-
poses of this Act, notify in this behalf in the Official Gazette;

(s) “prescribed” means prescribed by rules made under this Act;
(t) “Reserve Bank” means the Reserve Bank of India;

(u) “security” means shares, stocks, bonds, debentures, deben-
ture stock, Government securities as defined in the Public Debt Act.
1944, savings certificates to which the Government Savings Certifi-
cates Act, 1959, applies, deposit receipts in respect of deposits of secu-
ritles, and units or sub-units of unit trusts and includes certificates of
title to securities, but does not include bills of exchange or promissory
notes other than Government promissory notes;

(v) “silver” includes silver bullion or ingot, silver sheets and
plates which have un_dergone no process of manufacture subsequent
to rolling and uncurrent silver coin which is not legal tender in India
or elsewhere and jewellery or articles made wholly or mainly of
silver;

(w) “transfer”. in relation to any security, includes transfer by
way of loan or security.

I8 of 1944

46 of 1959
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3. There shall be the following classes of officers of Enforcement,
namely:—
(a) Directors of Enforcement;
(b) Additional Directors of Enforcement;
(c) Deputy Directors of Enforcement;
(d) Assistant Directors of Enforcement; and
(e) such other class of officers of Enforcement as may be
appointed for the purposes of this Act.

4. (1) The Central Government may appoint such persons as it
thinks fit to be officers of Enforcement.

(2) Without prejudice to the provisions of sub-section (1), the Central
Government may authorise a Director of Enforcement or an Additional
Director of Enforcement or a Deputy Director of Enforcement or an
Assistant Director of Enforcement to appoint officers of Enforcement
below the rank of an Assistant Director of Enforcement.

(3) Subject to such conditions and restriciions as the Central Govern-
ment may impose, an officer of Enforcement may exercise the powers and
discharge the duties conferred or imposed on him under this Act.

5. The Central Government may, by order and subject to such condi-
tions and restrictions as it thinks fit to impose, authorise any officer of
customs or any Central Excise Officer or any police officer or any other
officer of the Central Government or a State Government to exercise such
of the powers and discharge such of the duties of the Director of Enforce-
ment or any other officer of Enforcement under this Act as may be speci-
fied In the order,

6. (1) The Reserve Bank may, on an applicatlon made to it in this
behalf, authorise any person to deal in forelgn exchange.

(2) An authorisation under this section shall be in writing and—

(1) may authorise dealings in all foreign currencies or may be
restricted to authorising dealings in specified foreign currencies only;

(1) may authorise transactions of all descriptions in foreign cur-
rencles or may be restricted to authorising specified transactions only;

(#11) may be granted to be effective for a specified period, or
within specified amounts;

(iv) may be granted subject to such condltions as may be speci-
fied therein.

(3) Any authorisation granted under sub-section (1) may be revoked
by the Reserve Bank at any time if the Reserve Bank is satisfied that,—

(i) it is in the public interest to do so; or

(i) the authorised dealer has not complied with the conditions
subject to which the authorisation was granted or has contravened
the provisions of this Act or of any rule, notification, direction or
order made thereunder;

Provided that no such authorisation shall be revoked on the ground
specified in clause (i1) unless the authorised dealer has been given a
reasonable opportunity of being heard in the matter.

671 G. of I,
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(4) An authorised dealer shall, in all his dealings in foreign exchange
and in the exercise and discharge of the powers and of the functions dele-
gated to him under section 67, comply with such general or special direc-
tions or instructions as the Reserve Bank may, from time to time, think
fit to give, and, except with the previous permission of the Reserve Bank,
an authorised dealer shall not engage in any transaction involving any
foreign exchange which i3 not in conformity with the terms of his autho-
risation under this section.

(5) An authorised dealer shall, before undertaking any transaction in
foreign exchange on behalf of any person, require that person to make
such declarations and to give such information as will reasonably satisfy
him that the transaction will not involve, and is not designed for the pur-
pose of, any contravention or evasion of the provisions of this Act or of
any rule, notification, direction or order made thereunder, and where the
said person refuses to comply with any such requirement or makes only
unsatisfactory compliance therewith, the authorised dealer shall refuse to
undertake the transaction and shall, if he has reason to believe that any
such contravention or evasion as aforesaid is contemplated by the person,
report the matter to the Reserve Bank.

7. (1) The Reserve Bank may, on an application made to it in this
hehalf, authorise any person to deal in foreign currency.

(2) An authorisation under this section shall be in writing and—

(i) may authorise dealings in all foreign currencies or may be
restricted to authorising dealings in specifled foreign currencies only;

(#) may suthorise transdactions of all descriptions in foreign cur-
rencies or may be restricted to authorising specified transactions only;

(iii)) may be granted with respcct to a particular place where
alone the money-changer shall carry on hig business;

(iv) may be granted to be effective for a specified period, or with-
in specified amounts;

(v) may be granted subject to such conditions as may be speci-
fied therein.

(3) Any authorisation granted under sub-section (1) may be revoked
by the Reserve Bank at any time if the Reserve Bank is satisfled that—

(1) it is in the public interest to do so; or

(i1) the money-changer has not complied with the conditions
subject to which the authorisation was granted or has coniravened
the provisions of this Act or of any rule, notification, direction or
order made thereunder:

Provided that no such authorisation shall be revoked on the ground
speclfied in clause (i) unless the money-changer has been given a rea-
gonable opportunity of being heard in the matter.

(4) The provisions of sub-sections (4) and (5) of section 6 shall, in
so far as they are applicable, apply in relation to & money-changer as
they apply in relation to an authorised dealer.

Explanation—In this section, “foreign currency” means foreign cur-
rency in the form of notes, coins or traveller’s cheques and “dealing”
meang purchasing foreign currency in the form of notes, coing or travel-
ler's cheques or selling foreign currency in the form of notes or coing.
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8. (1) Except with the previous general or special permission of the
Reserve Bank, no person other than an authorised dealer shall in India,
and no person resident in India other than an authorised dealer shall out-
side India, purchase or otherwise acquire or borrow from, or sell, or
otherwise transfer or lend to or exchange with, any person not being an
authorised dealer, any foreign exchange:

Provided that nothing in this sub-section shall apply to any purchase
or sale of foreign currency effected in India between any person and a

money-changer.

Explanation—For the purposes of this sub-section, a person, who
deposits foreign exchange with another person or opens an account in
foreign exchange with another person, shall be deemed to lend foreign
exchange to such other person,

(2) Except with the previous general or special permission of the
Neserve Bank, no person, whether an authorised dealer or a money-
changer or otherwise, shall enter into any transaction which provides for
the conversion of Indian currency into foreign currency or foreign cur-
rency into Indian currency at rates of exchange other than the rates for
the time being authorised by the Regerve Bank.

(3) Where any foreign exchange is acquired by any person, other
than an authorised dealer or a money-changer, for any particular purpose,
or where any person has been permitted conditionally to acquire foreign
exchange, the said person shall not use the foreign exchange so acquired
otherwise than for that purpose or, as the case may be, fail to comply
with any condition to which the permission granted to him ig subject,
and where any foreign exchange so acquired cannot be so used or the
conditions cannot be complied with, the said person shall, within a period
of thirty days from the date on which he comes to know that such foreign
exchange cannot be so used or the conditions cannot be complied with,
sell the foreign exchange to an authorised dealer or to a money-changer,

(4) For the avoidance of doubt, it is hereby declared that where =a
peérson acquires foreign exchange for sending or bringing into India any
goods but sends or brings no such goods within a reasonable time or
sends or brings any goods of a kind or quality different from that specified
by him at the time of acquisition of the foreign exchange, such person
shall, unless the contrary is proved, be presumed not to have been able
to use the foreign exchange for the purpose for which he acquired it or,
as the case may be, to have used the foreign exchange so acquired other-
wise than for the purposes for which it was acquired.

(5) Nothing in this section shall be deemed to prevent a person from

buying from any post office, in accordance with any law or rules made
thereunder for the time being in force, any foreign exchange in the form

of postal orders or money orders.

_ 9. (1) Save as may be provided in and in accordance with any general
or special exemption from the provisions of this sub-section which may
be granted conditionally or unconditionally by the Reserve Bank, no
person in, or resident in, India shall—

(2) make any payment to or for the credit of any person resi-
dent outside India;

Restric-
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(b) recelve, otherwise than through an authorised dealer,

eny payment by order or on behalf of any person resident outside
India.

Explanation.—For the purposes of this clause, where any person
in, or resident in, India receives any payment by order or on behalf
of any person resident outside India through any other person
(including an authorised dealer) without a corresponding inward
remittance from any place outside India, then, such person shall
be deemed to have received such payment otherwise than through
an authorised dealer;

(¢) draw, issue or negotiate any bill of exchange or promissory
note or acknowledge any debt, so that a right (whether actual or
contingent) to receive a payment is created or transferred in
favour of any person resident outside India;

(d) make any payment to, or for the credit of, any person by
order or on behalf of any person resident outside India;

(e) place any sum to the credit of any person resident outside
India;

{f) make any payment to, or for the credit of, any person or
receive any payment for, or by order or on behalf of any person as
consideration for or in association with,—

(i) the receipt by any person of a payment orthe acquisi-
tion by any person of property outside India;

(i) the creation or transfer in favour of any person of a
right (whether actual or contingent) to receive payment or
acquire property outside India; ‘

" (g) ‘draw, issue or negotiate any bill of exchange or promissory
note, transfer any security or acknowledge any debt, so that a right
(whether actual or contingent) to receive a payment is created or
transferred in favour of any person as consideration for or in asso-
ciation with any matter referred to in clause (f).

(2). Nothing in sub-section (1) shall render unlawful—

(a) the making of any payment already authorised either with
foreign exchange obtained from an authorised dealer or a money-
changer under section 8 or with foreign exchange retained by a

person In pursuance of an authorisation granted by the Reserve
Bank;

(b) the making of any paymeni with foreign exchange received
by way of salary or payment {for services not arising from any
business in, or anything done while in, India,

(3) Save as may be provided in, and in accordance with, any gene-
or special exemption from the provisions of this sub-section, which

may be granted conditionally or unconditionally by the Reserve Bank,

no

person shall remit or cause to be remitted any amount from any

forelgn country into India except in such a way that the remittance
ig recelved in India only through an authorised dealer.
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(4) Nothing in this section shall restrict the doing by any person of
anything within the scope of any authorisation or exemption granted
under this Act.

(9) For the purposes of this section and section 18 “security” includes
coupons or warrants representing dividends or interest and life or endow-
ment insurance policies.

10. (I) Where an exemption from the provisions of section 9 is
granted by the Reserve Bank in respect of payment of any sum to any
person resident outside India and the exemption iz made subject to the
condition that the payment is made to a blocked account—

(a) the payment shall be made to a blocked account in the
name of that person in such manner ag the Reserve Bank may by
general or special order direct;

(b) the crediting of that sum to that account ghall, to the
extent of the sum credited, be a good discharge to the person
making the payment.

(2) No sum standing at the credit of a blocked account shall be
drawn on except in accordance with any general or special permission
which may be granted conditionally or otherwise by the Reserve Bank.

(3) In this section, “blocked account” means an account opened, whe-
ther before or after the commmencement of this Act, as a blocked account
al any office or branch in Ilndia of a bank authorised in this behalf by
the Reserve Bank, or an account blocked, whether before or after such
commencement, by order of the Reserve Bank,

11. Where the Reserve Bank considers it necessary or expedient in
the public interest so to do in respect of any asset in India held by or
accruing to or transferred to or to be transferred to, either a person
regident outside India or a person intending to become resident outside
India, it may impose a condition that the said asset shall not be trans-
ferred, assigned, pledged, charged or dealt with in any manner what-~
soever except in accordance with any general or special permission,
which may be granted conditionally or otherwise, by the Reserve Bank.

12, (1) Where in the opinion of the Central Government it is neces-
sary or expedient to regulate payments due to persong resident in any
territory, the Central Government may, by notification in the Offlcial
Gazette, direct that such payments or any class of such payments ghall
be made only into an account (hereafter in this section referred to as
a speclal account) to be maintained for the purpose by the Reserve Bank
or an authorised dealer specially authorised by the Reserve Bank in
this behalf,

(2) The credit of a sum to a special account ghall, to the extent of
the sum credited, be a good discharge to the person making the payment:

Provided that where the liability of the person making the payment
is to make the payment in foreign currency, the extent of the discharge
shall be ascertained by converting the amount paid into that currency
at such rate of exchange as is for the time being fixed or authorised’
by the Reserve Bank.
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(3) The sum standing to the eredit of any special account shau, from
time to time, be applied—

(a) where any agreement is entered into between the Central
Government and the Government of the territory to which the
atoresaid notification relates, for the regulation of payments between
persons resident in India and in that territory, in such manner as
the Reserve Bank, having regard to the provisions of such agreement,
may direct, or

(b) where mno such agreement is entered into, for the
purpose of paying wholly or partly, and in such order of preference
and at such times as the Central Government may direct, debts due
from the persons resident in the said territory to persons resident
in India or in such other territories as the Central Government may
by order specify in his behalf.

13. (I) The Central Government may, by notification in the Official
Gazette, order that, subject to such exemption, if any, as may be speci-
fied in the notification, no person shall, except with the general or
special permission of the Reserve Bank and on payment of the fee, if
any, prescribed, bring or send into India any gold or silver or any foreign
exchange or any Indian bank notes or currency notes or coins.

Explanation.—For the purposes of this sub-section the bringing or
sending into any port or place in India of any such article as aforesaid
intended to be taken out of India without being removed from the ship or
conveyance in which it is being carried shall nonetheless be deemed to be
a bringing, or, as the case may be, sending, into India of that article.

(2) No person shall, except with the general or special permission
of the Reserve Bank or the written permission of a person authorised in
this behalf by the Reserve Bank, take or send out of India any gold,
jewellery or precious stones or Indian currency or foreign exchange
other than foreign exchange obtained by him from an authorised dealer
or from a money-changer. ‘

14. The Central Government may, by notification in the Official Gaz-
ette, order every person in, or resident in, India—

(¢) who owns or holds such foreign exchange as may be speci-
fied in the notification, to offer it, or cause it to be offered, for sale
to the Reserve Bank on behalf of the Central Government or to
such person, as the Reserve Bank may authorise for the purpose,
at such price as the Central Government may fix, being a price
which, in the opinion of the Central Government, is not less than
the market rate of the foreign exchange when it is offered for sale;

(b) who is entitled to assign any right to receive such foreign
exchange as may be specified in the notification, to transfer that right
to the Reserve Bank on behalf of the Central Government on pay-
ment of such consideration therefor as the Central Government may
fix having regard to the rate for the time being authorised by the
Reserve Bank in pursuance of sub-section (2) of section 8 for conver-
sion into Indian currency of the foreign currency in which such
foreign exchange is expressed:
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Provided that the Central Government may, by the said notification
or by a separate order, exempt any person or class of persons from the
operation of the order made in the said notification:

Provided further that nothing in this section shall apply to any
foreign exchange acquired by a person from an authorised dealer or
from a maney-changer and retained by him with the permission of the
Reserve Bank for any purpose.

15. (1) No person who has a right to receive any foreign exchange
or to receive from a person resident outside India a payment in rupees
shall, except with the general or special permission of the Reserve Bank,
do or refrain from doing anything, or take or refrain from taking any
action, which has the effcet of securing—

(a) that the receipt by him of the whole or part of that foreign
exchange or payment is delayed, or

(b) that the foreign exchange or payment ceascs in whole or
in part to be receivable by him.

(2) Where a person has failed to comply with the requirements of
sub-section (1) in relation to any foreign exchange or paymeni in
rupees, the Reserve Bank may give to him such directions as appear to
be expedient for the purpose of securing the receipt of the foreign ex-
change or payment, ag the case may be,

16. The Central Government may, by notification in the Official
Gazette, impose such conditions as it thinks necessary or expedient on
the use or disposal of, or dealings in, gold and silver prior to, or at the
time of, import into India.

17. (1) (a) The Central Government may, by notification in the Offi-
cial Gazette, prohibit the taking or sending out by land, sea or air '(here-
after in this section referred to as export) of all goods or of any goods
or class of goods specified in the notification from India directly or in-
directly to any place so specified unless the exporter furnishes to the
prescribed authority a declaration in the prescribed form supported by
such evidence as may be prescribed or so specified and true in all mate-
rial particulars which, among others, shall include the amount repre-
senting—

(i) the full export value of the goods; or

(#1) if the full export value of the goods is not ascertainable at the
time of export, the value which the exporter, having regard to the
prevailing market conditions, expects to receive on the sale of the
goods in the overseas market,

and affirms in the sald declaration that the full export value of the goods
(whether ascertainable at the time of export or not) has been, or will
within the prescribed period be, paid in the prescribed manner.

(b) If a declaration referred to in clause (a) contains partieulars
which are false or which are not true, the declaration shall, for the pur-
poses of this sub-section, be deemed nat to have been made,
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(c) If the Central Government is of the opinion that it is necessary
or expedient in the public interest so to do, it may, by notification in
the Official Gazette, specify any goods, from among those goods to which
a notification under clause (a) applies, and direct that in respect of the
goods so specified, where an exporter makes a declaration under sub-
clause (it) of clause (a) of the value which he, having regard to the pre-
vailing market conditions expects to receive on the sale of such goods
in the overseas market, he shall not, except with the permission of the
Reserve Bank on an application made to the Reserve Bank by the ex-
porter in this behalf, authorise or permit or allow or in any manner be
a party to, the sele of such goods for a value less than that declared:

Provided that no permission shall be refused by the Reserve Bank
under this clause unless the exporter has been given a reasonable oppor-
tunity of belng heard in the matter:

Provided further that where the exporter makes an application to the
Reserve Bank for permission under this clause and the Reserve Bank
does not, within a period of sixty days from the date of receipt of the
application, communicate to the exporter that permission applied for has
been refused, it shall he presumed that the Reserve Bank has granted
such permission.

Explanation.—In computing the period of sixty days for the purposes
of the second proviso, the period, if any, taken by the Reserve Bank for
giving an opportunity fo the exporter of being heard under the first pro-
viso. shall be excluded.

(2) Where any export of goods, to which a notification under clause
(a) of sub-section (1) applies, has been made, no person shall, except
with the permission of the Reserve Bank, do or refrain from doing any-
thing, or take or refrain from taking any action, which has the effect of
securing—

(A) in a case falling under sub-clause (i) or sub-clause (ii) of
clause (a) of sub-section (I1),—

‘() that payment for the goods—

(i) is made otherwise than in the prescribed manner,
or

(i1) is delayed to an extent which is unreasonable having
regard to the ordinary course of trade, or beyond the period
prescribed under clause (a) of sub-section (1), whichever
is earlier, or

(b) that the proceeds of sale of the goods exported do not
represent the full export value of the goods subject to such
deductions, if any, as may be allowed by the Reserve Bank; and

(B) in a case falling under sub-clause (i) of clause (a) of sub-
section (1), also that the sale of the goods is delayed to an extent
which lg unreasonable having regard to the ordinary course of trade,
or beyond the period prescribed under that clause, whichever is

earlier,
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Provided that no proceedings in respect of any contravention of this
sub-section shall be instituted unless the prescribed period has expired
and payment for the goods representing the full export value has not
becn made in the prescribed manner within the prescribed period.

(3) Where in relation to any goods to which a notification under clause
(a) of sub-section (1) applies the prescribed period has expired and pay-
ment therefor has not been made as aforesaid, it shall be presumed,
unless the contrary is proved by the person who has sold or is entitled
to sell the goods or {o procure the sale thereof, that such person has not
taken all reasonable steps to receive or recover the payment for the
goods as aforesaid and he shall accordingly be presumed to have contra-
vened the provisions of sub-section (2).

(4) Where in relation to any goods to which a notification under
clause (a) of sub-section (I) applies the prescribed period has expired
and payment therefor has not been made as aforesaid, the Reserve Bank
may give to any person who has sold the goods or who is entitled to sell
the goods or procure the sale thereof, such dircctions as appear to it to
be expedient for the purpose of securing—

(i) if the goods have be®n sold, the payment therefor, or

(#i) if the goods have not been sold, either the sale of the goods
and payment therefor as aforesaid or the re-import of the goods into
India as the circumstances permit,

within such period as the Reserve Bank may specify in this behalf and
without prejudice 1o the generality of the foregoing provision, may
direct that the goods, the right to receive the payment therefor or any
other right to enforce such payment shall be transferred or assigned
to the Central (Government or to a person specified in the directions.

(5) Where any goods or a right to receive payment or any other right
to enforce such payment, are or is transferred or assigned in accordance
with sub-section (4), the Central Government shall pay to the person
transferring or assigning the same, the amount recovered by or on pehal
of the Central Government in regpect of the goods, after deducting all
costs, charges and expenses incurred by the Central Government in sell-
ing the goods or in recovering or realising the amount in respect of such

goods.

(6) Without prejudice to the provisions of sub-gection (1), where the
value of the goods specified in the declaration furnished under that sub-
section is less than the amount which in the opinion of the Reserve Bank,
in a case falling under sub-clause (i) of clause (a) of that sub-section,
represents the full export value of those goods, or in a case falling under
sub-clause (ii) of that clause, the value which the exporter can, having
regard to the prevailing market conditions, expect to receive on the sale
of the goods in the overseas market, the Reserve Bank may issue an
order requiring the person holding the shipping documents to retain
possession thereof until such time as the exporter of the goods has made
arrangements for the Reserve Bank or a person authorised by the Re-
serve Bank to receive on behalf of the exporter payment in the prescribed
manner of an amount which in the opinion of the Reserve Bank repre-
sents the full export value of such goods or the value which the exporter,
having regard to the prevailing market conditions, can be expected to
receive on the sale of the goods in the overseas market.
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(7) For the purpose of ensuring compliance with the provisions of
this section and any order or direction made thereunder, the Reserve
Bank or the prescribed authority referred to in sub-section (I) may re-
quire any person making any export of goods to which a notificatio.:
under clause (a) of that sub-section applies to exhibit contracts with his
foreign buyer or other evidence to show that the full export value of
the goods, or, as the case may be, the value which the exporter, having
regard to the prevailing market conditions, expects to receive on the sale
of the goods in the overseas market, has been, or will within the pres-
cribed period be, paid in the prescribed manner.

(8) Without prejudice to the provisions of sub-section (1), where the
Reserve Bank has permitted any authorised dealer to accept for nego-
tiation or collection of shipping documents covering exports from his
constituent, [not being a person who has signed the declaration in terms
of sub-section (I)] such authorised dealer shall, before accepting such
documents for negotiation or collection, require the constituent concerned
also to sign such declaration and thercupon such constituent shall be pound
to comply with such requisition and the original declarant and such
constituent signing the declaration shall each be considered to be the ex-
porter for the purposes of this section, gnd shall be governed by the pro-
visions thereof accordingly.

(9) Without prejudice to the provisions of sub-gection (1), in relation
to export of goods to which a notification under clause (a) of that sub-
section applies, the Reserve Bank may, for the purpose of ensuring that
the full export value of the goods or, as the case may be, the value which
the exporter, having regard to the prevailing market conditions, expects
to receive on the sale of the goods in the overseas market, is received in
proper time or without delay, by general or special order, direct from time
to time, that in respect of export of goods to any destination or any class
of export transactions or any class of goods or class of exporters, the ex-
porter shall, prior to the export of the goods, comply with any or all of
the following conditions as may be specified in the order, namely:—

(a) that any contract or other arrangement for the sale of the
goods shall be registered in such manner and with such authority or
organisation as may be specified in the orger;

(b) that the payment for the goods is covered by an irrevocable
letter of credit or by such other arrangement or document as may
be specifled in the order;

(c) that a copy of the declaration to be furnished to the pres-
cribed authority under sub-section (I) shall be submitted to such
authority or organisation ags may be specified in the order for certi-
fying that the value of the goods specified in such declaration repre-
sents the proper value thereof;

(d) that any declaratlion to be furnished to the prescribed autho-
rity under sub-section (1) shall be submitted to the Reserve Bank for
its prior approval, which may, having regard to the circumstances, be
given or withheld or may be given subject to such conditions as the
Heserve Bank may deem fit to impose:
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Provided that no approval shall be withheld by the Reserve Bank
under this clause unless the exporter has been given a reasonable oppor-
tunity of being heard in the matter.

(10) Where the Central Government is of the opinion that, in respect
of any goods or class of goods or class of exporters, or in respect of ex-
port to any destination, the practice of exporting goods in accordance with
any term to the effect that the goods will be sold on account of the ex-
porter and the account of such sales rendered to the exporter, has resulted
or is likely to result in the full export value of the goods not being brought
into India in the prescribed manner or within the prescribed period, it
may, by general or special order, prohibit the export, in accordance with
such term, of such goods or class of goods or by such exporters or to such
destination.

18. (1) Notwithstanding anything contained in section 81 of thz Com-
panies Act, 1956, no person shall, except with the general or special per-
mission of the Reserve Bank,—

(a) take or send any security to any place outside India;

(b) transfer any security, or create or transfer any interest in &
security, to or in favour of a person resident outside India;

(¢) transfer any security from a register in India to a register
outside India or do any act which is calculated {o secure, or forms part
of a series of acts which together are calculated to secure, the substi-
tution for any security which is either in, or registered in, India, of
any security which is either outside, or registered outside, India*

(d) issue, whether in India or elsewhere, any security which is
registered or to be registered in India, to a person resident outside
India;

(e) acquire, hold or dispose of any foreign security.

(2) Where the holder of a security is a nominee, neither ne nor any
person through whose agency the exercise of all or any of the holder’s
rights in respect of the security is controlled shall, except with the gene-
ral or special permisgion of the Reserve Bank, do any act, whereby he
recognises or gives effect to the substitution of another person as the person
from whom he directly receives instructions, unless both the persons
previously instructing and the person substituted for that person wete,
immediately before the substitution, resident in India.

(3) The Reserve Bank may, for the purpose of securing that tie pro-
visions of this section are not evaded, require that the person transfer-
ring any securily and the person to whom such security is transferred
shall subscribe to a declaration that the transferee is not resident outside

India.

(4) Notwithstanding anything contained in any other law, no person
shall, except with the permission of’the Reserve Bank,—

(a) enter any transfer of securities in any register or book in
which securities are registered or inscribed if he has any ground for
suspecting that the transfer involves any contravention of the pro-

visionis of this section, or
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(b) enter in any such register or book, in respect of any security,
whether in connection with the issue or transfer of the security or
otherwise, an address outside India except by way of substitution for
any such address in the same country or for the purpose of any
transaction for which permission has been granted under this section
with knowledge that it involves entry of the said address, or

(c) transfer any share from a register outside India to a register
in india.

(5) Notwithstanding anything contained in any other law, no trans-
fer of any share of a company registered in India made by a person resi-
dent outside India or by a national of a foreign State to another person
whether resident in India or outside India shall be valid unless such
transfer is confirmed by the Reserve Bank on an application made
to it in this behalf by the transferor or the transferee.

(6) For the purposes of this section,—

(a) “holder”, in relation to a bearer security, means the person
having physical custody of the security; provided that, where a
bearer security is deposited with any person in a locked or sealed
receptacle from which the person with whom it is deposited is not
entitled to remove it without the authority of some other person,
that other person shall be deemed to be the holder of the security;

(b) “nominee” meaus a holder of any security (including a
bearer security) or any coupon representing dividends or interest
who, as respects the exercise of any rights in respect of the security
or coupon, is not entitled to exercise those rights except in accord-
ance with instructions given by some other person, and a person
holding a security or coupon as a nominee shall be deemed to act
as nominee for the person who is entitled to give insfructions either
directly or through the agency of one or more persons, as to the
exercise by the holder of the security or coupon of any rights in res-
pect thereof and is not, in so doing, himsel! under a2 duty to comply
with instructions given by some other person.

19. Notwithstanding anything contained in any other law or in any
contract, agreement or other instrument, the holder of any Government
security, as defined in the Public Debt Act, 1944, created and issued for
the purpose of raising a public loan bhefore the 15th day of August, 1947,
in respect of which the principal or interest or both are for the time being
payable outside India in any country or place notified in this behalf by
the Central Government, shall not be entitled, except with the general
or speclal permission of the Reserve Bank, to have any such payment
made at any place in India.

Explanation.—In this section, “holder” shall have the same meaning
ag in clause (a) of sub-section (6) of section 18.

20. (1) The Central Government may, by notification in the Official
Gazette, order every person by whom or on whose behalf a security or
certificate of title to a security specificd in the order is held in India to
cause the said security or certificate of title to be kept in the custody of
an authorised depository named in the order;

18 of 1944,
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Provided that the Reserve Bank may, by order in writing, permit any
such security to be withdrawn from the custody of the authorised depo-
sitory subject to such conditions as may be specified in the order.

(2) No authorised depository may part with any security covered by
an order under sub-section (I) without the general or spccial permission
of the Reserve Banlk cxcept to, or te the order of, another authorised
depository.

(3) Except with the general or special permission of the Reserve
Bank, no authorised despository shall—

(a) accept or part with any security covered by an order under
sub-section (1) whereby the securily is transferred to the name of
a person resident outside India, or

(4) do any act whereby he recognises or gives effect to the sub-
stitution of another person as the person from whom he directly re-
ceives instructions relating to such security unless the person pre-
viously so instructing him and the person substituled for that persen
were immediately before the substitution resident in India.

(4) Except with the general or special permission of the Reserve
Bank, no person shall purchase, sell or transfer any security, or certi-
ficate of title to a security, covered by an order under sub-section (1)
unless such security or certificate of title has been deposited in accord-
ance with the order under sub-section (1).

(5) Except with the general or special permission of the Reserve Bank
no capital moneys, interest or dividends in respect of any security covered
by an order under sub-section (I) shall be paid in India except to or to
the order of the authorised depesitory having the custody of the security.

(6) For the purposcs of this scction—

(a) “authorised depository” mcans a person notitted by the Cen-
tral Government to be entitled to accept the custody of securities
and cerlificates of title to securities, and

(1) “sccurity” includes coupons.

21. The Central Government may, by notification in the Official
Gazette, order that except with the general or special permission of the
Rescrve Bank no person shall, in India, and no person resident in India
shall, outside India, create or issue any bearcr certificate or coupon or
so alter any document that it becomes a bearer certificate or coupon.

/

22. (1) Subject to any excmptions that may be contained in the noti-
fication, the Central Government may, if it is of the opinion that it is
expedient so to do for the purpose of strengthening its foreign exchange
position, by notification in the Official Gazette,—

(a) order the transfer to itsell of any foreign securities specified
in the notification at a price so specified, being a price which, in the
opinion of the Central Government, is not less than the market value
nf the sccurities on the date of the notification, or
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(b) direct the owner of any foreign securities specified in the
uotification to sell or procure the sale of the securities and thereafter
to offer or cause to be offered the net foreign exchange proceeds
of the sale to the Reserve Bank on behalf of the Central Govern-
ment or to such person as the Reserve Bank may authorise for the
purpose, at such price as the Central Government may fix, being
a price which, in the opinion of the Central Government, is not less
than the market rate of the foreign exchange when it is offered for
sale,

(2) On the issue of a notification under clause (a) of sub-section (1),—

(a) the securities to which the notification relates shall forth-
with vest in the Central Government free from any mortgage, pledge
or charge, and the Central Government may deal with them in such
manner ag it thinks fit;

(b) the ownmer of any of the securities to which the notification
relates and any person who is responsible for keeping any registers
or books in which any of those securities are registered or inscribed,
or who is otherwise concerned with the registration or inscription
of any of those securities, shall do all such things as are necessary
or as the Central Government or the Reserve Bank may order to
be done, for the purpose of securing that—

(i) the securities and any certificates of title relating thereto
are delivered to the Central Government and, in the case of
registered or inscribed securities, that the securities are registered
or inscribed in the name of the Central Government or of such
nominee of the Central Government as it may specify, and

(it} any dividends or interest on those securities becoming
payable on or after the date of the issue of the notification are
paid to the Central Government or its nominee as aforesaid
and where in the case of any security payable to bearer which
is delivered in pursuance of the said notification, any coupons
representing any such dividends or interest are not deliverea
with the security, such reduction in the price payable therefor
ghall be made as the Central Government thinks fit:

Provided that where the price specified in the notification
in relation to any security is ex-dividend or ex-interest, this
sub-clause shall not apply to that dividend or interest or to
any coupon representing it.

(3) A certificate signed by any person authorised in this behalf by
the Central Government that any specified securities are securities
transferred to the Central Government under this section shall be treated
by all persons concerned as conclusive evidence that the securities have
been so transferred.

23. No person resident in India shall, except with the general or
special permission of the Reserve Bank, settle, or make a gift of, any
property so that a person who at the time of the settlement or the making
of the gift is resident outside India, elsewhere than in the territories
notified in this behalf by the Reserve Bank, will have an interest in the
property, ot eXercise any power for payment in favour of a person who
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at the time of the exercise of the power is resident outside India else-
where than in such notified territories:

Provided that any settlement or gift made or any power exercised
as aforesaid without the permission of the Reserve Bank shall not be
invalid merely on the ground that such permission has not been obtained.

24. (1) No person resident in India shall, except with the permission
of the Reserve Bank, acquire or hold or transfer or dispose of by sale,
mortgage, lease, gift, settlement or otherwise, any immovable property
situate outside India:

Provided that nothing in this sub-section shall apply to the acquisition
or transfer of any such immovable property by way of lease for a period
not exceeding five years.

(2) Any person resident in India and holding any immovable property
outside India at the commencement of this Act shall, before the expiry of
a period of three months from such commencement or such further period
as the Reserve Bank may allow in this behalf, declare such holding to
the Reserve Bank in such form and containing such particulars as may
be specified by the Reserve Bank.

(3) Notwithstanding anything contained in this Act or in any other
law for the time being in force, if the Central Government is satisfied
that it is necessary or expedient in the public interest so to do, it may,
by order, direct any person holding any immovable properly outside
India to sell the whole or any part of such property, subject to such terms
and conditions as it may deem fit, and acquire the proceeds of such sale to
be received in India through an authorised dealer.

25, (1) Where there is served on any person resident in India a notice
in writing that the Central Government or the Reserve Bank wishes any
such requirements as are hereafter mentioned to be complied with by any
such company as is specified in Explanation I [hereafter in this sub-sec-
tion and in sub-section (2) referred to as a foreign company] and that
person can by doing or refraining from doing any act—

(a) causc the foreign comipany to comply with any of the require-
ments, or

(b) remove any obstacle to the foreign company complying with
any of the requirements, or

(c) render it in any respect more probable that the foreign
company will comply with any of the requirements,

then, except so far as permission to the contrary may be given by the
Central Government or, as the case may be, by the Reserve Bank, that
person shall do or, as the case may be, refrain from doing that act,

(2) The requirements with respect to which a notice under sub-section
(1) may be given are as follows, that is to say, the foreign company shall—

(i) furnish to the Central Government or, as the case may be,
to the Reserve Bank such particulars as to its assets and busihess
as may be specified in the notice;
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(i1) sell or procure the sale to an authorised dealer of any foreign
exchange specified in the notice, being foreign exchange which it is
entitled to sell or of which it is entitled to procure the sale;

(ii1) declare and pay such dividend as may be specified in the
notice;

(iv) realise any of its asscts specified in the notice in such
manner as may be so specified;

(v) refrain from selling or transferring or doing anything which
affects its rights or powers in relation to any such instruments or
securities as may be specified in the notice.

(3) Except with the general or special permission of the Reserve
Bank, no person resident in India shall, in respect of any business outside
India, in which the non-regident interest is forty-nine per cent. or less, do
any act, whereby the non-resident interest in ‘that business becomes more
than forty-nine per cent.

(4) Notwithstanding anything conlained in any other law, no transfer
of an interest in any business in India made by a person resident outside
India to any person also resident outside India shall be valid unless such
transfer is confirmed by the Reserve Bank on an application made to it
in this behalf by the transferor or the transferee.

(5) Except with the general or special permission of the Reserve
Bank, no person resident in India shall transfer any interest in any busi-
ness in India, or create any interest in such business, to or in favour of a
person or company referred to in sub-section (1) of section 27.

(6) Except with the general or special permission of the Central
Government, or the Reserve Bank, no person resident in India shall give
& guarantee in respect of any debt or other obligation or liability—

(i) of a person resident in India, and due or owing to a person
resident outside India, or

(i1) of a person resident outside India.

(7) Except with the general or special permission of the Reserve
Bank—

(1) no person resident in' India shall lend any money to, or
deposit any money with, a firm or company (other than a banking
company) in which the non-resident interest is forty per cent. or
more; and

(it) no firm or company (other than a banking company) in
which the non-resident interest is forty per cent. or more shall bor-
row money from a person resident in India, or accept a deposit of
money from such person,

Explanation I.—The companies rceferred to in sub-section (1) are
companies not incorporated under any law in force in India in the case of
which any of the following conditions is fulfilled:; —

(e¢) that the company is by any means controlled, directly or in-
dircctly, by persons resident in India, or
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(b) that more than one-half of the sums which, on a liquidation
thereof, would be receivable by holders of share or loan capital,
would be receivable directly or indirectly by, or for the benefit of,
persons resident in India; or

(¢) that morce than one-half of the assets which on a liquidation
thereof, would be available for distribution after thc payment fo
creditors, would be reccivable directly or indirectly by, or for the
benefit of, persons resident in India; or

(d) that more than one-half—

(1) of the interest payable on its loans and loan capital if
any, or

(ii) of ithe dividends payable on its preference share capital,
if any, or

(iit) of the dividends payable on its share capital, if any, not
being preference share capital,

is receivable directly or indirectly by, or for the benefit of, persons
resident in India,

Explanation II.—Where the identity of the persons by whom, or for
whose benefit, any sum, assets, interest or dividends are directly or
indirectly receivable depends on the cxercise by any person resident in
India of a power vested in him in that behalf, the sum, assets, interest or
dividends shall, for the purposes of clause (b) of Explanation I, be
deemed to be receivable directly or indirectly by, or fur the benefit of,
persong regident in India.

Explanation IIl.—For the purposes of this section and sections 26, 27
and 29, “non-resident interest” means participation in the capital or distri-
butable surplus, either by any individual or company resident outside
India, or by any company not incorporated under any law in force in
India, or any branch of such company whether resident outside India
or not.

26. (1) Without prejudice to the provisions of section 44 and notwith-
standing anything contained in any other provision of this Act or the
Companies Act, 1956, a person resident outside India or a person who is
not a national of India but is resident in India, or a company (other than
a banking company) which is not incorporated under any law in force in
India or in which the non-resident interest is forty per cent. or more, or
any branch of such company, shall not, except with the general or special
permission of the Reserve Bank, act, or accept appointment, as—

(a) agent in India of any person or company, in the trading or
commercial transactions of such person or company; or

(b) technical or management adviser in India of any person or
company.

(2) Where any such person or company (including its branch) as is
referred to in sub-section (1) acts or accepts appointment as such agent
or technical or management adviser without the permission of the Reserve
Bank, such acting or appointment, as the case may be, shall be void.
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(3) Where any such person or company (including its branch) as is
referred to in sub-section (1) acts as, or holds the appointment of, any
such agent or technical or management adviser as is referred to in that
sub-section at the commencement of this Act, such person or company
(including its branch) shall, within a period of six months from such
commencement or such further period as the Reserve Bank may allow in
this behalf, make an application to the Ruserve Bank in such form and
containing such particulars as may be specified by the Reserve Bank for
permission to continue to act, or to hold the appointment, as such.

(4) On receipt of an application under sub-seclion (3), the Reserve
Bank may, after making such inquiry as il deems lit, either allow the
application subject to such condilions, if any, as the Reserve Bank may
think fit to impose, or reject the application:

Provided that no application shall be rejected under this sub-section
unless the parties who may be affected by such rejection have been given
a reasonable opportunity of being heard in the matter,

(56) Where any application has been rejected under sub-gection (4),
the acting or appointment shall be void on the expiry of a period of ninely
days, or such other later date as may be specified by the Reserve Bank,
from the date of receipt by the persun or company (including its branch)
concerned of the communication conveying such rejection.

(6) Where no application has been made under sub-section (3) by any
such person or company (including its branch) as is referred to in sub-
section (/), the Reserve Bank may, by order, direct such person or com-
pany (including its branch) to desist from such acting or appointment on
the expiry of such period as may be specified in the direction:

Provided that no direction shall be made under this sub-section unless
the parties who may be affected by such direction have been given a
reasonable opportunity of being heard in the matter.

(7) Where any direction made under sub-section (6) has not been com-
plied with by any person or company (including its branch), then, with-
out prejudice to any action that may be taken under this Act, the acting
or appointment shall be void with effect from the expiry of the period
gpecified in the direction.

Explanation—Fof the purposes of this section,—

(a) “apent” includes any person or company (including its
branch) who or which buys any goods with a view to sell such goods
before any processing thereof;

(b) “company” means any body corporate and includes a firm
or other association of individuals;

(c) “processing” means any art or process for producing, prepar-
ing or making an article by subjecting any material to a manual,
mechanical, chemical, electrical or any other like operation;

(d) “technical or management adviser” includes any person or
company (including ils branch) required to tender any technical or
management advice, even though the lendering of such advice is in-
cidental to any other services required to he rendered by such person
or company.



1 of 1956.

Bee. 2] , THE GAZETTE OF INDIA EXTRAORDINARY 823

27. (1) Without prejudice to the provisions of section 26 and section
44 and notwithstanding anything contained in any other provision of this
Act or the provisions of the Companies Act, 1956, a person resident out-
side Inhdia or & person who is not a national of India but is resident in
Indis, or a company (other than a banking company) which is not incor-
porated under any law in force in India or in which the non-resident
mterest is forty per cent. or more or any branch of such company, shall
not, except with the general or special permission of the Reserve Bank,—

(@) carry on in India, or establish in India a branch, office or other
place of business [or carrying on, any activity of a trading, commer-
cial or industrial naturc, other than an activity for the carrying on
of which permission of the Reserve Bank has heen obtuined under
section 26; or

(b) acquire the whole or any part ol any undertaking in India
of any person or company carrying on any trade, commercc or indus-
try or purchase the shares in India of any such company.

(2) (a) Where any person or company (including its branch) referred
to in suh-section (1) carrics on any activity referred 1o in clausce (a¢) of
thal sub-section at thc commencement of this Act or has established a
branch, office or other place of business for the carrying on of such acti-
vity at such commencement, then, such person or company (including its
branch) may make an application {o the Reserve Bank within a period of
six months from such commencement or such further period as the Re-
serve Bank may allow in this behalf for permission to continue to carry
on such activity or to continuc the establishment of the branch, office or
other place of business for the carrying on of such activity, as the case
may be.

() Every application made under clause (a) shall be in such form
and contain such particulars as may he specified by the Reserve Bank.

(¢} Where any application has heen made under clause (a), the Re-
serve Bank may, after making such inquiry as it may deem fit, allow the
application subject to such conditions, if any, as the Reserve Bank may
think fit to imposc or reject the applieation:

Provided that no application shall be rejected under this clause unless
the partics who may be alffected by such rejection have heen given a
reasonable opportunity of being heard in the matter,

(d) Where an application is rejected by the Roserve Bank under clause
(c), the person or company (including its branch) concerncd shall dis-
continue to carry on such activily or close down the branch, office or
other place of business established for the carrying on of such activity,
as the case may be, on the cxpiry of a period of ninety days or such other
later date as may be specifled by the Reserve Bank from the date of re-
ceipt by such person or company (including its branch) of the communi-
cation conveying such rejection.

() Where no application has been made under clause (o) by any
person or company (including its branch), the Reserve Bank may, by
order, direct such person or company (including its branch) to discon-
tinue the carrying on of such activity or to close down the branch, office
or other place of business ¢stablished for the carrying on of such activity,
as the case may be, on the expiry of such period as may he specified in
the direction: ‘
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Provided that no direction shall be made under this clause unless the
parties who may be affected by such direction have been given a reason-
able opportunity of being heard in the matter.

{(3) (a) Where at the commencement of this Act any person or com-
pany (including its branch) referred to in sub-section (/) holds any shares
in India of any company referred to in clause (b) of that sub-section,
then, such person or company (including its branch) shall not be entitled
to continue to hold such shares unless before the expiry of a period of
six months from such commencement or such further period as the
Reserve Bank may allow in this behalf such person or company (includ-
ing its branch) has made an application to the Reserve Bank in such form
and contalning such particulars as may be specified by the Reserve Bank
for permission to continue to hold such shares.

(b) Where an application has been made under clause (a), the Reserve
Bank may, after making such inquiry as it may deem fit, either allow the
application subject to such conditions, if any, as the Reserve Bank may
think fit to impose or reject the application:

Provided that no application shall he rejected under this clause unless
the parties who may bhe affected by such rejection have been given a
rcasonable opportunity of being heard in the matter,

(c) Where an application has been rejected under clause (4), or where
no application has been made under clause (a), the Reserve Bank may,
if 1t is of opinion that it is expedient o to do for the purpose of conserv-
ing the foreign exchange, direct such person or company (including its
branch) to sell or procure the sale of, such shares:

Provided that no direction shall be made under this clause unless notice
of such direction for a period of not less than ninety days has been given
to the person or company to be affected by such direction.

Explanation.—For the purposesg of this seclion, “company” has the
same meaning as in clause (b) of the Explanation to section 26.

28, (1) No person shall, except with the general or speclal permission
of the Reserve Bank, employ in India or abroad or continue the employ-
ment in India or abroad, of & national of a foreign State on payment of
salary, wages, commission, honorarium or remuneration or compensation
in whatever form and by whatever name called.

(2) Any employment made before the commencement of this Act for
which permission under sub-section (I) would have been necessary if it
were to be made after such commencement and continuing at such com-
mencement shall, on the expiry of a period of ninety days from such com-
mencement or such further period as the Reserve Bank may allow in this
behalf, stand terminated, unless before the expiry of such period, the
employer concerned makes an application to the Reserve Bank in such
form and containing such particulars as may be specifled hy the Reserve
Bank for permission for the continuance of such employment and the
person whose employment stands so tcrminated shall be entitled to, and
onlv to, such damages and on such hasis as he would have been entitled
to if his employment had been terminated in breach of the contract of
employment,
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(3) Where an application has been made under sub-section (2), n-w
Reserve Bank may, after making such inquiry as it may deem fit, either
allow or reject the application:

Provided that no application shall be rejected under this sub-gection
unless the parties who may be affected by such rejection have been given
a reasonable opportunity of being heard in the matter.

(4) Where an application is rcjected under sub-section (3), the em-
ployment shall stand terminaled on the date of receipt by the employer
of the communication conveying such rejection and the person whose
employment stands terminated shall not be entitled to any damages or
compensation for such termination or any other claim based on such ter-
mination.

(6) The Reserve Bank may, by notification in the Official Gazette,
declare that subject to such conditinns and restrictions, il any, as may bc
specified in the notification, the provisions of this section shall not apply
to any person or class of persons or, as the case may be, to any employ-
ment or class of employment.

Explanation—For the purposes of this section, a person shall be deem-
ed to employ or conlinue the employment of a national of a foreign State
on payment of salary, wages, commission, honorarium, remunecration or
compensation, also in a case where such national is paid any salary, wages,
commission, honorarium, remuneration or compensation by any person,
company, firm or other association of individuals outside India on the un-
dertaking given by the person for whom the services are rendered by
such national that he or any other person shall compensate the person,
company, firm or other association of individuals outside India, for such
payment.

29. (1) No person resident outside India or who is not a national of
India but is resident in India or a company (other than a banking com-
pany) which is not incorporated under any law in force in India or in
which the non-resident interest is forty per cent. or more shall, except
with the permission of the Reserve Bank, acquire or hold or transfer or
dispose of by sale, morlgage, lease, gift, settlement or otherwise any im-
movable property situate in India:

Provided that nothing in this sub-section ishall apply to the acquisition
or transfer of any such immovable property by way of lease for a period
not exceeding five years.

(2) Any person or company rcferred to in sub-section (/) desiring to
acquire or hold or transfer or dispose of hy sale, mortgage, lease, gift,
settlement or otherwise any immovable property situate in India may
make an application to the Reserve Bank in such form and containing
such particulars as may be specified by the Reserve Bank.

(3) On receipt of an application under sub-section (2), the Reserve
Bank may, after making such inquiry as it deems fit, either grant or
refusc to grant the permission applied for:

Provided that no permnission shall be ref - 1 to be granted unless the
applicant has been given a reasonable oppo-t- ~ity of bcing heard in the
matter;
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Provided further that if before the expiry of a period of ninety days
from the date on which the application was received by the Reserve Bank,
the Reserve Bank does not communicate to the applicant that the permis-
sion applied for has becn refused, it shall be presumed that the Reserve
Bank has granted such permission.

Explanation.—In computing the period of ninety days for the purposes
of the second provise, the period if any, taken by the Reserve Bank for
giving an opportunity to the applicant of being heard under the first pro-
viso shall be excluded.

(4) Every person and company referrcd to in sub-section (1) holding
at the commencement of this Act any immovable property situate in India
shall, before the expiry of a period of ninety days from such commence-
ment or such further period as the Reserve Bank may allow in this be-
half, make a declaration in such form as may be specified by the Reserve
Bank regarding the immovable property or properties held by such person
or company.

30. (1) No airline, shipping company, travel agent or other person shall
carry on in India the business of booking passages for foreign travel
unless such airline, shipping company, travel agent or other person, as
the case may be, holds a valid licence granted in that behalf by the
Reserve Bank.

(2) Any airline, shipping company, travel agent or other person desir
ing to carry on the business of booking passages for foreign travel may
before the commencement of such business, make an application to the
Regerve Bank in such form and containing such particulars as may he
specified by the Reserve Bank.

(3) On receipt of an application under sub-section (2), the Reservc
Bank may, having regard to the standing of the applicant in booking
passages for foreign travel and such other factors as the Reserve Bank
may consider fit in the circumstances of the case, grant, or refuse to grant,
a licence: ‘

Provided that no licence shall be refused to he granted under this
sub-section unless the person affected therchy is given a reasonable op-
portunity of being heard in the matter.

(4) Every licence granted under sub-scection (3) shall be for suct
period, and be subject to such conditions, as the Reserve Bank may specify
in this behalf.

(5) Any licence granted under sub-section (3) or deemed {o be grant.
ed under sub-section (6) may be rcvoked by the Reserve Bank at any
time if the Reserve Bank is satisfled that the licensee has acted otherwise
than in conformity with the provisions of this Act or of any rule, noti-
ficatlon, order or direction made thereunder or has contravened any of
the conditions of the licence:

Provided that no licence shall be revoked under this sub-section unless
the person affected thereby is given a reasonable, opportunity of being
heard in the matter.

(6) Notwithstanding anything contained in suh-sections (7) to (4).
where any permission has been granted under section 18B of the Foreign
Exchange Regulation Act, 1947 by the Reserve Bank to any airline, ship-
ping company or travel agent to book passage for any person for a jour-

7 of 1947,
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ney, the whole or part of which is outside India, and such permission ls
valid at the commencement of this Act, then, such permission shall be
deemcd Lo be a licence granted under sub-scection (3) in favour of such
airline, shipp.ng company or travel agent, as the case may be, for the
unexpired portion of the period for which such permission has been
granted or, where while granting such permission no period has been
specified, for a period of three years from sucn commencement and there-
after, in either case, the provisions of sub-sections (I) to (4) shall apply
to such airline, shipping company or travel agent accordingly.

(7) No airline, shipping company, travel agent or other person shall
book a passage for any person for foreign travel unless the booking of
such passage has been approved by the Reserve Bank on an application
made to it in th.s bchall in such form and containing such particulars a:
may be specilied by the Reserve Bank and signed by both the person
intending to undertake such travel and the person intending to book the
passage:

Provided that where the Reserve Bank is satisfied that there are good
and sufficient reasons for dispensing with the signature in such applica-
tion of the person intending to undertake such travel, it may dispense
with such signature.

(8) On receipt of an application under sub-section (7), the Reserve
Bank may, after making such inquiry as it deems f{it, either allow the
application subject 1o such conditions, if any, as the Reserve Bank may
think fit to impose or reject the application:

Provided that no application shall be rejected under this sub-section
unless the Reserve Bank is satisfied—

(i) that the foreign travel intended to be undertaken by such
person involves or is likely to involve thc meeting or defraying, in
whole or in part, the cost or expenses of his stay outside India, other-
wise than out of the foreign exchange acquired by him from an
authorised dealer, or

(it) that such travel involves or affects, or is likely fo involve or
affect, whether directly or indirectly, the accrual or expenditure of
foreign exchange.

(9) No person shall, without the permission of the Reserve Bank,—

(1) remain outside India beyond the date or period; or

(ii) travel to any place outside India other than such place or
places,

specified by the Reserve Bank in this behalf in his passport or on the
permit for foreign exchange granted to him or on his application for book-
ing the passage, as the casc may be.

(10) If the Reserve Bank is satisfied that it is necegsary or expedicnt
in the public interest so to do, it may, by general or special order,—-
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(i) direct that nothing in sub-section (7) shall apply, or the pro-
visions thereof shall apply subject to such restrictions and conditions,
if any, as may be specified in the order, to any foreign travel or class
of foreign travels as may be so specified;

(it) exempt any person or class of persons from the operation of
the provisions of sub-section (9) subject to such restrictions and con-
ditions, if any, as may be specified in the order.

Explenation.—For the purposes of this scction “foreign travel” means
a travel, the whole or any part of which is outside India.

31. (/) The Central Government may, at any time by notification in
the Official Gazette, direct the owners, subject to such exceptions, if any,
o3 may be specified in the notification, of such foreign exchange or foreign
securities or immovable properties held outside India as may be so speci-
fied, to submit a return, or from time to time returns, thereof to the
Reserve Bank within such period, and giving such particulars, as may be
so specified.

(2) Where for the purposes of this Act the Central Government or the
Reserve Bank or any officer of Enforcement, not below the rank of a
Chict Enforcement Officer, considers it necegsary or expedient to obtain
and examine any information, book or other document in the possession
of any person or which in the op‘nion of the Central Government or the
Reserve Bank or such officer it is possible for such person to obtain and
furnish, the Central Government or the Reserve Bank or, as the case may
be, such officer may, by order in writing, require any such person (whose
name shall be specified in the order) to furnish, or to obtain and furnish,
to the Central Government or the Reserve Bank or such officer or any
person specified in the order with such information, book or other docu-
ment and thereupon such person shall be bound to comply with such re-
quisition.

Explanation.—For the purposes of this section, section 32 and sections
34 to 38 (both inclusive), “document” includes Indian currency, foreign
exchange and books of account.

32. (1) If any officer of Enforcement authorised in this behalf by the
Central Government, by general or special order, has reason to believe
that any person hag secreted about his person or in any baggage under
his possession, ownership or control any documents which will be useful
for or relevant to any procecding under this Act, he may search that per-
son or such baggage and seize such documents.

(2) When any officer of Enforcement is about to search any person
under the provigions of this section, the officer of Enforcement shall, if
such person so requires, take such person without unnecessary delay to
the nearest pazetted officer of Enforcement superior in rank to him or
a magistrate,

(3) If such requisition is made, the officer of Enforcement may detain
the person making it unti] he can bring him before the gazetted officer
of Enforcement or the magistrate relerred to in sub-section (2).

(4) The gazetted officer of Enforcement or the magistrate before whom
any such person 1s brought shall, if he sees no reasonable ground for
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search, forthwith discharge the person but otherwize shall direct that
search be made.

(5) Before making a search under the provisions of this section, the
officer of Enforcement shall call upon two or more persons to attend and
witness the search and may issue an order in writing to them or any of
them so to do; and the search shall be made in the presence of such per-
song and a list of all documents seized in the course of such search shall
be prepared by such officer and signed by such witnesses.

(6) No female shall be searched by any one excepting a female.

33. (J) If any officer of Enforcement authorised in this behalf by the
Central Government, by general or special order, has reason to believe
that any person in India or within the Indian customs waters has been
guilty of an offence punishable under this Act, he may arrest such person
and shall, as soon as may be, inform him of the grounds for such arrest,

(2) Every person arrested under sub-section (I) shall, without un-
necessary delay, be taken to a magistrate.

(3) Where any officer of Enforcement has arrested any person under
sub-section (I) for any offence punishable under sub-section (2) of sec-
tion 41 or under sectionn 51 or under section 52, he shall, for the purpose
of releasing such person on bail or otherwise, have the same powers and
be subject to the same provisions as the officer-in-charge of a police station
has, and is subject to, under the Code of Criminal Procedure, 1898.

34. If an officer of Enforcement authorised in this behaltf by ihe
Central Government, by general or special order, has reason to believe
that any aircraft, vehicle or animal in India or any vessel in India or
within the Indian customs waters has been, 1s being, or is
about to be, used in the commission of an offence under this Act, or
that any document which will be useful for or relevant to any proceeding
under this Act is secreted therein, he may at any time stop any such
vehicle or animal or vessel or, in the case of an aircraft, compel it to

land and—

(@) rummage and search any part of the aircraft, vehicle or

vessel;

‘b) examine and search any goods in the aircraft, vehicle or
vessel or on the animal; *

(¢) seize any such document as is referred to above;

(d) break open the lock of any door or package for exercising
the powers conferred by clauses (a), (#) and (c), if the keys are
withheld.

33. (1) If an officer of Enforcement, not below the rank of an Assistant
Director of Enforcement, has reason to believe that any documents which,
in his opinion, will be useful for or relevant to any investigation or pro-
ceeding under this Act, are secreted in any place he may authorise any
officer of Enforcement to search for and seize or may himself search for

and seize such documents.
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(2) The provisions of the Code of Criminal Procedure, 1898, relating
to searches, shall, so far as may be, apply to searches under this section
subject to the modification that sub-section (3) of section 165 of the said
Code shall have effegt as if for the word “Magistrate”, wherever it occurs,
the words “Director of Enforcement or other officer exercising his powers”
were substituted,

36, The Director of Enforcement or any other officer of Enforcement
authorised in this behalf by the Central Government, by general or
special order, may, during the course of any inquiry in connection with
any offence under this Act—

(a) require any person to produce or deliver any document
relevant to the inquiry;

() examine any person acquainted with the facts and circum-
stances of the case.

37. (1) Any gazetted officer of Enforcement shall have power to
summon any person whose attendance he considers necessary elther to
give evidence or to produce a document in any inqu'ry which such officer
is making in connection with any offence under this Act.

(2) A summons to produce documents may be for the production of
certain specified documents or for the production of all documents of a
certain description in the possession or under the control of the person
summoned.

(3) All persons so summoned shall be bound to attend either in person
or by an authorised agent, as such officer may direct; and all persons
so summoned shall be bound to state the truth upon any subject respect-
ing which they are examined or make statements and produce such
documents as may be required:

Provided that the exemption under section 132 of the Code of Civil
Procedure, 1908, shall be applicable to any requisition for attendance
under this section.

(4) Every such inquiry as aforesaid shall be deemed to be a judicial
proceeding within the meaning of sections 193 and 228 of the Indian
Penal Code.

38. Where in pursuance of an order made under sub-section (2) of
section 31 or of the provisions of section 32 or section 34 or section 35
or of a requisition or summons under section 36 or section 37, any docu-
ment is furnished or selzed and the Director of Enforcement or any other
officer of Enforcement has reason to believe that the said document
would be evidence of the contravention of any of the provisions of this
Act or of any rule, direction or order made thereunder, and that it would
by necessary to retain the document in his custody, he may so retain the
gaid document for a period not exceeding one year or if, before the expiry
of the said period of one year, any proceedings—

(1) under section 47 have been commenced before him, until the
disposal of those proceedings, including the proceedings, if any, before
the Appellate Board and the High Court. or

5 of 1888.
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(ii) under section 50 have been commenced before a court, until
the document has been filed in the court.

Explanation.—In computing the period of one year during which a
document (hereafter in this Explanation referred to as the said docu-
ment) may be retained under this section, in any case where by
reason of an injunciion or order of any court (whether such injunction
or order is in relation to the said document or is in relation to any other
document reference to which would be necessary for examining or using
the said document),—

(a) the said document could not be examined fully for the
purpose of determining whether it would be evidence of the contra-
vention of any of the provisions of this Act or of any rule. direction
or order made thereunder, or

(b) the said document could not be used for commencing any
proceedings under section 47 or section 50, or

(¢) the proceedings under section 47 or section 50 could not be
commenced,

the time of the continuance of the injunction or order, the day on which
it was issued or made and the day on which it was withdrawn, shall be
excluded.

39. (I) The Director of Enforcement or any other officer of Enforce-
ment not below the rank of an Assistant Director of Enforcement autho-
rised by the Central Government in this behalf, during the investigation
of any alleged contravention of any of the provigions of this Act or of
any rule, direction or order made thereunder or during the pendency of
any proceeding under section 47 or the court, during the pendency of
any proceeding under section 50, on an application made in this bchalf
by the Director of Enforcement, may, by order, direct that any draft,
cheque (including traveller’s cheque) or other instrument in the custody
‘of the Director of Enforcement or such other officer of Enforcement or,
as the case may be, of the court and being the subject-matter of such
contravention or, as the case may be, of such proceeding, be encashed
either through the Reserve Bank or such other agency as he or it deems
fit.

(2) Any proceeds realised in pursuance of a direction under sub-section
(1) shall be kept In a separate account to be maintained by the prescribed
guthority in the prescribed manner.

(3) Where a direction is made under section 58 to confiscate any draft,
cheque (including traveller’s cheque) or other instrument the proceeds
of which have been realised under sub-section (1), such proceeds shall
vest in the Central Government and in all other cases such proceeds,
without any interest thereon or other compensation for the money having
been withheld, shall, within a reasonable period, be paid to such person as
may appear to the Director of Enforcement or such other officer of
Enforcement or the court to be entitled thereto and in such currency
and in such manner as he or it deems just:
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Provided that nothing in this sub-section shall affect the liability of
any person, who may receive the whole or any part of the proceeds, to
pay the same to the person lawfully entitled thereto.

40. (1) Any officer of Enforcement not below the rank of an Assistant
Director of Enforcement specially authorised in writing by the Director
of Enforcement in this behalf, or any officer of the Reserve Bank gpecially
authorised in writing by the Reserve Bank in this behalf, may inspect the
books and accounts and other documents of any authorised dealer.

(2) It shall be the duty of every authorised dealer and, where the
authorised dealer is a company or a firm, of every director, partner or
other officer of the authorised dealer to produce to any officer making an
inspection under sub-section (1) all such books, accounts and other docu-
ments in his custody or power and to furnish him with any statement
or information relating to the affairs of the authorised dealer as the
said officer may require of him within such time as the said officer may
specify,

(3) Any person making an inspection under sub-section (I) may
examine on oath any authorised dealer or his agent or, where the autho-
rised aealer is a company or a firm, any director, partner or other officer
of the authorised dealer mm relation to its business.

(4) It any person fails to produce any book, account or other doeu-
ment or to furnish any statement or information relating to the authorised
dealer which, under sub-section (Z), it is his duty to produce or furnish,
or to answer any queslion relating to the business of the authorised
dealer which he is asked by an officer making an inspection under this
section, he shall be deemwed to have contravened the provisions of this
Act.

(5) The provisions of this section shall, so far as may be, apply in
relation to a money-changer and to a person to whom a licence has been
granted or deemed to have been granted under section 30 as they apply
in relation to an authorised dealer.

41. (1) If in the course of any inquiry under this Act the Director
of Enforecement or any other officer of Enforcement not below the rank
of an Assistant Director of Enforcement is of the opinion that the con-
tents of any documents in his possession or control would be useful for,
ar relevant to, any proceeding which is in progress or may be started
under any other law for the time being in force, he may disclose sucn
document or any information contained therein as he thinks fit to an
officer duly authorised by or under such other law.

(2) If any officer of Enforcement, except in the discharge in good
faith of his duty as such officer in accordance with sub-gection (1), or
in compliance with any requisition made under any law for the time
being in force, discloses any document or information obtained by him
in his official capacity in the course of any Inquiry under this Act, he
shall be punishable with imprisonment for a term which may extend to
six months, or with fine which may extend to one thousand rupees, or

with bath,
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REPORT OF THE JOINT COMMITTEE

1, the Chairman of the Joint Committee to which the Bill* to provide
for the acquisition and transfer of shares of Indian Insurance Companies
and Undertakings of other existing insurers in order to serve betber the
needs of the economy by securing the development of general insurance
business in the best interests of the community and to ensure that the
operation of the economic system does not result in the concentration
of wealth to the common detriment, for the regulation and control «f
such business and for matters connected therewith or incidental there-
to, was referred, having been authorised to submit the report on their
behalf, present their Report with the Bill, as amended by the Com-
mittee, annexed thereto.

2. The Bill was introduced in Lok Sabha on the 29th May, 1972. A
motion for suspension of the first proviso to Rule 74 of the Rules of
Procedure and Conduct of Business in Lok Sabha in its application to
the motion for reference of the Bill to a Joint Committee of the Houses
was moved in Lok Sabha by Shri Y. B. Chavan, Minister of Finance cn
the 30th May, 1972 and was adopted.

Thereafter, the motion for reference of the Bill to a Joint Commuittee
of the Houses was moved in Lok Sabha by Shri Y. B. Chavan, Minister
of Finance on the 30th May, 1972 and was adopted.

3. Rajya Sabha concurred in the said motion on the 1st June, 1972.

4. The message from Rajya Sabha was published in Lok Sabha Bulletin
Part 1I, dated the 2nd June, 1972,

5. The Committee held nine sittings in all.

6. The first sitting of the Committee was held on the 19th June, 1972
to draw up their programme of work. The Committee decided that
associations, organisations, companies, Chambers of Commerce & Indus-
try, and individuals interested in the subject matter of the Bill and
desirous of submitting memoranda thereon for the consideration of the
Committee might do so by the 10th July, 1972. The Committee also
decided that out of those associations, organisations, etc. who may send
their memoranda, the Chairman might select a few and invite them to
give oral evidence before the Committee on the 17th, 18th and 19th July,
1972.

7. 46 Memoranda on the Bill were received by the Committee from
various associations, organisations ete.

*Published in the Gazetle of India, Extraordinary, Part II, Section 2,
dated the 20th May, 1972
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in the prescribed manner after giving that person a reasonable oppor-
tunity of being heard and if, on such inquiry, he is satisfied that the
person has committed the contravention, he may impose such penalty
as he thinks fit in accordance with the provisions of that section,

(2) While holding an inquiry under this section, the adjudicating
officer shall have power to summon and enforce the attendance of any
person to give evidence or to produce a document or any other thing
which, in the opinion of the adjudicating officer, may be useful for, or
relevant to, the subject-matter of the inquiry.

48. (I) The Central Government may, by notification in the Official
Gazette, constitute an Appellate Board to be called the Foreign Exchange
Regulation Appellate Board consisting of a Chairman and such number
of other members, not exceeding four, to be appointed by the Central
Government for hearing appeals against the orders of the adjudicating
officer made under section 47.

(2) Any person aggrieved by such order may, after depositing the
sum imposed by way of penalty under section 46 and within forty-five
days from the date on which the order is sent to the person committing
the contravention, prefer an appeal to the Appellate Board:

Provided that the Appellate Board may entertain the appeal after the
expiry of the said period of forty-five days if it iz satisfied that the appel-
lant was prevented by sufficient cause from filing an appeal in time:

Provided further that where the Appellate Board is of opinion that
the deposit to be made will cause undue hardship to the appellant, it may,
in its own discretion, dispense with such a deposit either unconditionally
or subject to such conditions as it may deem fit.

(3) On receipt of an appeal under sub-section (2), the Appellate
Board may, after calling for a report from the adjudicating officer and
after making such further inquiry as it deems fit, confirm, modify or set
aside the order appealed against and the decision of the Appellate Board
shall, subject to the provisions of section 49, be final and if the sum de-
posited by way of penalty under sub-section (2) exceeds the amount
directed to be paid by the Appellate Board, the excess amount shall be
refunded.

(4) The Appellate Board may call for the records of any proceeding
in which the adjudicating officer has made an order under section 47 and
make such order in the case as it thinks fit.

(5) No order of the adjudicating officer made under section 47 shall
be varied by the Appellate Board so as to prejudicially affect any person
without giving such person a reasonable opportunity of being heard; and
gubject thereto, the Appellate Board shall follow such procedure, in res-
pect of the proceedings before it, as may be prescribed.

(6) The powers and functions of the Appellate Board may be exer-
cised and discharged by Benches consisting of two members and consti-
tuted by the Chairman of the Appellate Board:

Provided that if the members of the Bench differ on any point or
pninte thev shall state the point or points on which they differ and refer
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the same to the third member for hearing on such point or points and
such point or points shall be decided according to the opinion of that
member.,

(7) Any member of the Appellate Board authorised in this behalf by
the Central Government may, sitting singly, dispose of any appeal which
has been allotted to the Bench of which he is a member if the amount
of penalty imposed by the order against which the appeal has been pre-
ferred does not exceed fifty thousand rupees,

49, An appeal shall lte to the High Court only on questions of law
from any decision or order of the Appellate Board under sub-section (3)
or sub-section (4) of section 48:

Provided that the High Court shall not entertain any appeal under
this section if it is filed after the expiry of sixty days of the date of
communication of the decision or order of the Appellate Board, unless
the High Court is satisfled that the appellant was prevented by sufficient
cause from filing the appeal in time.

50, (1) Without prejudice to any award of penalty by the adjudicat-
ing officer under this Act, or to any award of penalty under the Customs
Act, 1962, if any person contravenes, whether knowingly, intentionally
or otherwise, any of the provisions of this Act [other than sub-section
(2) of section 41 and sections 51 and 52] or of any rule, direction or
order made thereunder, he shall, upon conviction by a court, be punish-

able,—

(4) in the case of an offence the amount or value involved in
which exceeds one lakh of rupees, with imprisonment for a term which
shall not be less than six months, but which may extend to seven
yvears gnd with fine;

Provided that the court may, for any adequate and special
reasons to be mentioned in the judgment, impose a sentence of
imprisonment for a term of less than six months;

(i1) in any other case, with imprisonment for a term which may
extend to three years or with fine or with both.

(2) If any person convicted of an offence under this Act [not being
an offence under sub-sect’on (2) of section 41 or section 51 or section 52]
is again convicted of an ffence under this Act [not being an offence
under sub-section (2) of scztion 41 or section 51 or section 521, he shall
be punishable for the second and for evrey subsequent offence with
imprisonment for a term which shall not be less than six months but
which may extend to seven years and with fine;

Provided that the court may, for any adequate and speclal reasons
to be mentloned in the judgment, impose a sentence of imprisonment
tor a term of less than six months.

(3) Where a person having been convicted of an offence under this
Act [not being an offence under sub-section (2) of section 41 or section 51
or section 52] is again convicted of an offence under this Act [not bein g

b2 of 1962.
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an offence under sub-section (2) of section 41 or section 51 or section 52],
the court by which such person is convicted may, in addition to any sen-
tence or penalty which may be imposed on him under this scction, by
order, direct that that person shall not carry on guch busincss as the court
may specify, being a business which is likely to facilitate the commission
of such offence, for such period not exceeding three ycars, ag may be spe-
cified by the court in the order.

(4) For the purposcs of sub-sections (1) and (2), the following shall
not be considered as adequate and special reasons for awarding a sentence
of imprizonment for a term of less than six months, namely:—

(i) the fact that the accused has been convicted for the first time
of an offence under this Act;

(1) the fact that in any proceeding under this Act, other than
a prosecution, the accused has been ordercd to pay a penalty or the
goods In relation to such procecedings have been ordered to he con-
fiscated or any other penal action has been taken against him for
the same offence;

(i1i) the fact that the accused was not the principal offender and
was acting merely ayg a carrier of goods or otherwise was a secondary
party in the commission of the offence;

(iv) the age of the accuscd.

(5) For the purposes of sub-sections (1) and (2), the fact that an
offence under this Act has caused no substantial harm to the general
public or to any individual shall be an adequate and special reason for
awarding a sentence of imprisonment for a term of less than six months.

(6) Nothing in ihe first proviso to section 188 of the Code of Criminal
Procedure, 1898 shall apply to any offence punishable under this section.

51, If any person fails to pay the penalty imposed by the adjudicating
officer or the Appellate Board or the High Court or fails to comply with
any of his or its directions or orders, he shall, upon conviction by a
court, be punishable with imprisonment for a term which may extend
to two years or with fine or with both.

52. (1) Any officer of Enforcement exercising powers under this Act
or any rule made thereunder who,—

(a) without reasonable ground of suspicion, searches or causes
to be searched any place, premises, aircraft, vehicle or vessel; or

(b) vexatiously or unnecessarily detains or searches or arrests
any person; or

(c) commits, as such officer of Enforcement, any other act to the
injury of any person, without reason to believe that such act is

required for the execution of his duty,
shall, for every such offence, upon conviction by a court, be punishable
with fine which may extend to two thousand rupees,
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(2) Any person wilfully and maliciously giving false information and
50 causing an arrest or a search to be made under this Aet shall, upon
conviction by a court, be punishable with imprisonment for a term which
may extend to two years or with fine which may extend to two thousand
rupees or with both.

53. (1) The Central Government may, if it is of opinion (the reasons
for such opinion being recorded in writing) that with a view to obtaining
the evidence of any person appearing to have been directly or indirectly
concerned in or privy to the contravention of any of the provisions of
thig Act or of any rule, direction or order made thereunder, it is necessary
or expedient so to do, tender to such person immunity from prosecution
for any offence under this Act or under the Indian Penal Code, or under
any other Central Act for the time being in force and also from the
imposition of any penalty under this Act on condition of his making & full
and true disclosure of the whole circumstances relating to such contra-
vention.

(2) A tender of immunity made to, and accepted by, the person con-
cerned, shall, to the extent to which the immunity extends, render him
immune from prosecution for any offence in respect of which tender
was made or from the imposition of any penalty under this Act.

(3) If it appears to the Central Government that any person to whom
immunity has been tendered under this section has not complied with
the condition on which the tender was made or is wilfully concealing
anything or is giving false evidence, the Central Government may record
a finding to that effect, and thereupon the immunity shall be deemed to
have been withdrawn and such person may be tried for the offence in
respect of which the tender of immunity was made or for any octher
offence of which he appears to have been guilty in connection with the
same matter and shall also hecome liahle to the imposition of any penalty
under this Act to which he would otherwise have been liable.

54, (1) Notwithstanding anything contained in section 32 of the Code
of Criminal Procedure, 1898, it shall be lawful for any magistrale of the
first class and for any presidency magistrate to pass a sentence of
imprisonment for a term exceeding two years'or of filne exceeding two
thousand rupees on any person convicted of an offence punigshable under

section 50.

(2) No court shall take cognizance—

(i) of any offence punishable under sub-section _(2) of section 41
or sub-section (1) of section 52—

(a) where the offence s alleged to have been committed by
an officer of Enforcement not lower in rank than an Assistant
Director of Enforcement, except with the previous sanction of
the Central Government;

(b) where the offénce is alleged to have been committed by
an officer of Enforcement lower in rank than an Assistant Director
of Enforcement, except with the previous sanction of the Director

of Enforcement; or

45 of 1860
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(i1) of any offence punishable under section 50 or section 51,
except upon complaint in writing made by—
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(a) the Director of Enforcement; or

(b) any officer authorised in writing in this behalf by the
Director of Enforcement or the Central Government; or

(¢) any officer of the Reserve Bank authorised by the Reserve
Bank by a general or special order:

Provided that where any such offence is the contravention of any of
the provisions of this Act or of any rule, direction or order made there-
under which prohibits the doing of an act without permission, no such
complaint shall be made unless the person sccused of the offence has
been given an opportunity of showing that he had such permission.

55. Subject to the provisions of section 42 and notwithstanding any-
thing contained in the Code of Criminal Procedure, 1898, an offence
punishable under section 50 shall be deemed to be non-cognizable within

the meaning of that Code.

56. Any court trying a contravention under section 50 and the
adjudicating officer adjudging any contravention under section 47 may,
if it or he thinks fit and in addition to any sentence or penalty which
it or he may impose for such contravention, direct that any currency,
security, gold or silver or goods or any other money or property in res-
pect of which the contravention has taken place shall be confiscated to
the Central Government and further direct that the foreign exchange
holdings, if any, of the person committing the contravention or any part
thereoif, shall be brought back into India or shall be retained outside
India in accordance with the directions made in this behalf.

Explanation.—For the purposes of this section, property in respect of
which contravention has taken place shall include—
(a) deposits in a bank, where the sald property is converted into
such deposits;
(b) Indian currency, where the saild property is converted into
that currency;

(¢) any other property which has resulted out of the conversion
of that property.

57. (1) Whocver makes preparation to contravéne any of the provi-
gsions of this Act [other than sub-section (2) of section 41 and
sections 51 and 52] or of any rule, direction or order made thereunder
and from the circumstances of the case it may be reasonably inferred
that if not prevented by circumstances independent of his will, the con-
travention ag aforesaid would have taken place, shall, for the purposes
of section 50, be deemed to have contravened that provision, rule, direc-

tion or order, as the case may be.

(2) Whoever attempts to contravene, or abets any contravention of,
any of the provisions of this Act [other than sub-section (2) of section 41
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—

and sections 51 and 52] or of any rule, direction or order made there-
under, shall, for the purposes of this Act, be decmed to have contravened
that provision, rule, direction or order, as the case may be.

38. Clerical or arithmetical mistakes in any decision or order passed by "

the Appellate Board or the adjudicating officer under this Act, or errors
arising therein from any accidental slip or omission may, at any time,
be corrected by the Appellate Board or the adjudicating officer or his
successor in office, as the case may be:

Provided that where any correction proposed to be made under this
section will have the result of prejudicially affecting any person no such
correction shall be made—

(i) after the expiry of a period of two ycars from the date of
such decision or order; and

(ii) unless the person affected thereby is given a reasonable op-
portunity of being heard in the matter.

59. (1) Nothing contained in section 562 of the Code of Criminal Pro-
cedure, 1898, or in the Probation of Offenders Act, 1958 shall apply to a
person convicted of an offence under this Act unless that person is under
eighteen years of age.

(2) The provisions of sub-section (1) shall have effect notwithstand-
ing anything contained in sub-section (4) of gection 50.

60. Without prejudice to the provisions of section 46 or section 50 or
to any other provision contained in this Act, the restrictions imposed by
or under section 13, clauses (a) and (b) of sub-gection (I) of section 17
and clause (a) ol sub-section (1) of section 18 shall be deemed to have been
imposed under section 11 of the Customs Act, 1962, and all the provisions
of that Act shall have effect accordingly.

61. (1) Where a person committing a contravention of any of the pro-
visions of thig Act or of any rule, dircction or order made thereunder is
a company, every person who, at the time the contravention was com-
mitted, was in charge of, and was responsible to, the company for the
conduct of business of the company as well as the company, shall be
deemed to be guilty of the contravention and shall be liable to be pro-
ceeded against and punished accordingly:

Provided that nothing contained in this sub-scction shall render any
such person liable to punishment if he proves that the contravention took

place without his knowledge or that he exercised all due diligence to
prevent such contravention.

(2) Notwithstanding anything contained in sub-section (1), where a
contravention of any of the provisions of this Act or of any rule, direction
or order made thereunder has been committed by a company and it is prov-
ed that the contravention has taken place with the consent or connivance
of, or is attributable to any neglect on the part of, any director, mtnager,

5 of 1898.
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secretary or other officer of the company, such director, manager, secretary
or other officer shall also be decmed to be guilty of the contravention and
shall be liahle to be procceded against and punished accordingly.

Explanation—For the purposes of this section—

(i) “company” means any body corporate and includes a firm or
other association of individuals; and

(i1) “director”, in relation to a firm, means a partner in the firm.

62. (1) Where any company is convicted under this Act for contraven-
tion of any of the provisions thereof or of any rule, direction or order
made thereunder, it shall be competent for the court convicting the com-
pany to cause the name and place of business of the company, nature of
the contravention, the fact that the company has been so convicted and
such other particulars as the court may consider to be appropriate in the
circumstances of the case, to be published at the expense of the company
in such newspapers or in such other manner as the court may direct.

(2) No publication under sub-section (I) shall be made until the period
for preferring an appeal againat the orders of the court hag ¢xpired with-
out any appeal having been preferred, or such an appeal, having been
preferred, has been disposed of.

(3) The expenses of any publication under sub-section (1) shall be
recoverable from the company as if it were a fine imposed by the court.

Explanation.—For the purposes of this section, “company” has the
same meaning as in clause (i) of the Explanation to section 61.

63. (1) Where any penalty imposed on any person under this Act is
not paid,—

(1) the adjudicating officer may deduct the amount so payable
from any money owing to such person which may be under the con-
trol of any officer of Enforcement; or

(ii) the adjudicating officer may recover the amount so payable
by detaining or selling any goods belonging to such person which are
under the control of any officer of Enforcement; or

(iii) if the amount cannot be recovercd from such person in the
manner provided in clause (i) or clause (ii), the adjudicating officer
may prepare a certificate signed by him specifying the amount due
from such pcrson and send it to the Collector of the distriet in which
such person owns any property or resides or carries on his business
and the said Collector on receipt of such certificate shall proceed to
recover from the said person the amount specified thereunder as if it
were an arrear of land revenue.

(2) Where the terms of any bond or other instrument executed under
this Act or any rule made thereunder provide that any amount due under
such ingstrument may be recovered in the manner laid down in sub-sec-
tion (1), the amount may, wilthout prejudice to any other mode of re-
covery, be recovered in accordance with the provisions of that sub-section.

(3) The several modes of recovery specified in this section shall not
affect in any way—

(i) any other law for the time being in force relating to the
recovery of debts due to Government; or
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(i) the right of the Governmen{ to institute a suit for the re-
covery of the penalty due to the Government,

and it shall be lawful for the Central Government to have recourse to any
such law or suit notwithstanding that the amount is to be recovered by
any mode specified in this section,

64. (1) Where any person is prosecuted or proceeded against for con-
travening any of the provisions of this Act or of any rule, direction or
order made thereunder which prohibits him i{rom doeing an act without
permission, the burden of proving that he had the requisife permission
shall be on him.

(2) Where any person is prosecuted or proceeded against for contra-
vening the provisions of sub-section (3) of section 8, the burden of pro-
ving that the foreign exchange acquired by such person has been used for
the purpose for which permission to acquire it was granted shall be on
him.

(3) If any person is feund or is proved to have been in possession of
any foreign exchange excceding in value two hundred and fifty rupees,
the burden of proving that the foreign exchange came into his possession
lawfully shall be on him.

65. Where any document is furnished by any person under sub-section
(2) of section 31, section 36 or section 37 or has been seized under sec-
tion 32 or section 34 or section 35 {rom the custody or control of any
person and such document ig tencdered in evidence against him, the court
or the adjudicating officer shall, unless the contrary is proved, presume—

(a) the truth of the contents of such document;

(b) that the signature and every other part of such document
which purports to be in the handwriting of any particular person or
which the court or the adjudicating officer may reasonably assume
to have been signed by, or to be in the handwriting of, any parti-
cular person is in that person’s handwriting, and in the case of a
document stamped, executed or attcsted, that it was duly stamped
and executed or attested by the person by whom it purports to have
been so0 executed or attested.

66. (1) For the purposes of thiz Acl and of any rules, directions or
orders made thereunder—

(@) in the casc of any pcrcon who, having been resident in
India, ceases to be such, the Kuserve Bank may, by order, declarc
the territory in which such person shall be treated as being resident;

(b) in the case of any person resident in India who leaves India,
the Reserve Bank may give a direction to any bank that until the
direction is revoked, any sum, from time to time, standing to the
credit of that person and any sccurity held on his behalf at any office
or branch of that hank in India specified in the direction shall not
be deait with except with the permission of the Reserve Bank;

(¢) a firm or the branch of a firm shall be treated in all respects
as if such flrm or branch were a bhody corporate resident where it

is situated;
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(d) subject to the provisions of clause (c), a branch of any
business, whether curried on by a body corporate or otherwise, shall
be freated in all respects as if the branch were a body corporate
resident where the bhranch is situated;

(e) the making of any book entry or other statement regarding
a debit against a branch of any Lusiness in favour of the head office
or any other branch of that imusiness shail be treated as the acknow-
ledgment of a debt whoreby 4 righn is created in favour of a person
resident where the hiesd ofice o uvther branch is situated,

(2) Nothing in this Act relating 1o the payment of any price or sum
by the Central (ov.rnmeat sh=!l e eonstrucd as requiring the Central
Government to pay (bat price or tum olherwisze than in Indian currency
or otherwise than u Tar'ia.

(3) The Reservz Tk may give directions in regard to the making
of payment and th: dcing of other acts Ly bankers, authorised dealers,
money-changers, sloc brokers, rwisons referred to in gub-section (1)
of section 30 or other persons, who are authorised by the Reserve Bank
to do anything in pursuance of this Acl in the course of their business,
as appear to it fo he noocssary or expoedicnt for the purpose of securing
compliance with the provisions cf this Acl and of any rules, directions
or orders made thereunder.

(4) Subjcet to any other express provision in this behalf contained
in this Act, where any provision of this Act requires the permission of
the Reserve Bank for doing anything under such provision, the Reserve
Bank may specify the {orm in which an application for such permission
shall be made and the particnlars which such application shall contain:

FProvided that different forms and different particulars may be speci-
fied in respeect of applicmtions for permission under different provisions
of this Act.

67. The Reserve Bank may, with the previous approval of the Central
Government, by order, del-gate any of its nowers or functions—
() under section 8, 9, 10 or 11 or sub-clause (b) of clause (A) of
sub-section (2) of scction 17 or sub-section (7) of section 17 to any
authorised dealer; or

(i1) under section 8 or 9 to any money-changer,
subject to such regtrictions, conditions and limitations as may be specified
in the order.
€8. For the purposes of this Act, the Central Government may, from
time to time, give to the Reserve Bank such general or special directions
ns it thinks fit, and the Reserve Pank shall, In the discharge of its func-
tions under this Act, comply with any sueh directions,

89, The following officers are hereby empowered and required to
assist the cfficcrs of Enforcement in the enforcement of this Act,
namely:—

(a) officers of the Customs Department;

(b) officers of the Central Excise Deparfment;

(c) officers of Police:

Delega-
tion.

Power of
Central
Govern-
ment to
give
direction.
Certain
officers to
aggist
officers of
Enforce~
ment,



Bar of
legal pro-
ceedings.

Power to
make
rules,

Power to
Temove
difficul-
ties.

844 THE GAZETTE OF INDIA EXTRAORDINARY [PAaRT 11—

(d) officers of the éentral or State Government employed at aﬁ;
port or airport;

(e) such other officers of the Central or State Government or
a local authority as are specified by the Central Government in this
behalf by notification in the Official Gazctte.

70. No suit, prosecution or other legal proccedings shall lie against
any person for anything in good faith done or intended to be done under
this Act or any rule, direction or order made thereunder.

71. (1) The Central Government may, by notification in the Official
Gazette, make rules for carrying out the provisions of this Act.

(2) Without prejudice to the generality of the foregoing power, such
rules may-—

(a) prescribe forms and the circumstances of their use for the
purposes of this Act;

(b) prescribe the procedure to be fnllowed by authorised
dealers and money-changers and by persons applying for permission
to do anything for the doing of which permission is necessary under
this Act;

(c) prescribe the manner in which ingquiries may he held under
this Act and the procedure to be followed in respect of the proceed-
ings hefore the adjudicating officer or the Appellatc Board;

(d) provide, subject to such conditions as may be specified
therein, for the publication of names and other particulars of persons
who have bheen found guilty of any coniravention of the provisions
of this Act, or of any rule, direction or order made thereunder;

'(e) provide for any matter which is to be or may be prescribed
under this Act.

(3) Every rule made under thls Act shall be laid, as soon as may be
after it is made, before each House of Parliament, while it is in session,
for a total period of thirty days which may be comprised in one session
or in two or more successive sessions, and if before the expiry of the
session immediately following the segsion or the successive sessionsg afore-
said both Houses agree in making any modification in the rule, or both
Houses agree that the rule should not be made, the rule shall, thereafter
have effect only in such modified form or be of no effect, as the case may
be; so, however, that any such modification or annulment shall be with-
out prejudice to the validity of anything previously done under that rule.

72. If any difficulty arises in giving effect to the provisions of this
Act, the Central Government may, by order, do anything not inconsistent
with such provisions for the purpose of removing the difficulty:

Provided that no such order shall be made after the expiration of two
yearg from the commencement of thls Act,
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7 of 1947. 73. (1) The Foreign Exchange Regulation Act, 1947 is hereby repealed. Repeal
(2) Notwithstanding such repeal— E;;ging

(e) anything done or any action taken or purported to have been
done or taken (including any rule, notification, inspection, order or
notice made or issued, or any appointment, confirmation or declara-
tion made or any licence, permission, authorisation or exemption
granted or any document or instrument executed or any direction
given or any proceedings taken or any confiscation adjudged or any
penalty or fine imposed) under thec Act hereby repealed shall, in so
far as it is nol inconsistent with ithe provisions of this Act, be deemed
to have heen done or taken under the corresponding provisions of
thig Act;

(b) the provisions of scction 53 of this Act shall apply in relation
to the contravention of any of the provisions of the Act hereby re-
pealed or of any rule, direction or order made thereunder;

(¢) any appeal preferred to the Foreign Exchange Regulation
Appellate Board under sub-section (2) of section 23E of the Act
hereby repealed but not disposed of before the commencement of
this Act and any appeal that may be preferred to the said Board
against any order made or to be made under section 23D of the Act
hereby repealed may be disposed of by any member of the Appellate
Board constituted under this Act in accordance with the provisions
of sub-section (7) of section 48 of this Act;

(d) every appeal from any decision or order of the Foreign Ex-
change Regulation Appellate Board under sub-section (3) or sub-
section (4) of section 23E of the Act hercby rcpealed shall. if not
filed hefore the commencemeni of this Act, be filed before the High
Court within a period of sixty days of such commencement:

Provided that the High Court may entertain any such appeai
after the expiry of the said period of sixty days if it is satisfied that
the appellant was prevented by sufficient cause from filing the appeal
within the said period.

(3) The mention of particular matters in sub-section (2) shall not
10 of 1897, be held to prejudice or affect the general application of section 6 of the
(ieneral Clauses Act, 1897 with regard to the effect of repeal,
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STATEMENT OF OBJECTS AND REASONS

The Foreign Exchange Regulation Act, 1947 (7 of 1947) was originally
enacted as a temporary measure; it was placed permanently on the Statute

Book by Act 39 of 1957. There have been several amendments to the Act
eince then,

In the light of the experience gained during the last several years,
the Directorate of Enforcement and the Reserve Bank of India have sug-
gested and Government agreed on the need for regulating, among other
maetters, the entry of foreign capital in the form of branches and concerns
with substantial non-resident interest in them, the employment of foreign-
ers in India, etc.

The Report of a study team appointed by the Government on the
recommendation of the Public Accounts Committee in its 56th Report
of 1968 fo study the question of “Leakage of Foreign Exchange through
Invoice Manipulation” was received in June, 1971. The 47th Report of
the Law Commission on the “Trial and Punishment of Social and Bcono-
mic Offences” was also received in April, 1972, These reports have been
taken into consideration and the present Bill has been drafted with the
object of introducing the changes felt necessary for the effective imple-
mentation of Government's policy and removing the difficulties which
have been experienced in the working of the Act

The notes on clauses explain in detail the varlous provisions con-
tained in the BillL

New DELHI; Y. B. CHAVAN.
Fhe 18th August, 1972,
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Notes on clauses

In these notes, the expression “the existing Act” means the Foreign
Exchange Regulation Act, 1947.

Clause 1.—In order to remove any administrative difficulties that may
arise provision has been made in sub-clause (4) empowering the Central
Government to bring into force different provisions of the Act on different

dates.

Clause 2.—This clause deflnes certain expressions used in the various
clauses of the Bill. Most of the definitions proposed in the clause follow
those contained in section 2 of the existing Act. However, sub-clauses
(m), (n), (p), (q) and (r) are new. Sub-clauses (p) and (q) deflne the
expressions “person resident in India” and “person resident outside India”.
Though these expressions occur in the existing Act, the Act does not define
these expressions. The need for precise definitions of these expressions
had often been felt in the course of the working of the existing Act. Sucn
need has even hecome greater in the light of the several new provisions
in the Bill, the applicability of which is dependent on whether a person
is resident in India or outside India.

Sub-clauses (h) and (j) correspond to clauses (d) and (f) respectively
of section 2 of the existing Act but the definitions have been made more
comprehensive in the light of the experience gained in the administration

of that Act.

Clauses 3 and 4.—Clause 3 specifies the classes of officers of Enforce-
ment and clause 4 provides for the appointment and powers of officers of
Enforcement. These clauses more or less correspond to section 2A of the

existing Act.

Clause 5—This clause empowers the Central Government fo entrust
the functions of the Director of Enforcement or any other officer of En-
forcement to officers of Customs, officers of Central Excise, police officers
or officers of the Central Government or a State Government. The clause
corresponds to section 2B of the existing Act.

Clause 6.~—This clause which provides for authorisation of persons to
deal in foreign exchange corresponds to section 3 of the existing Act. The
only change made therein is that provision has been made in sub-clause
(3) for revocation of the authorisation on certain grounds.

Clause 7—This clause is new and is intended to regulate the activities
of restricted money-changers who can deal in foreign currency only in
the form of notes, coins and traveller’s cheques. The clause seeks to give

a statutory backing to the existing practice.
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Clause 8——The c]ause S(.ekb to 1mpose certam restuctwns on dealings
in foreign exchange. Sub-clause (I) corresponds to sub-section (I) of
section 4 of the existing Act. The explanation to this sub-clause ig intend-
ed to clarify the existing position that the deposit of foreign exchange or
maintenance of an account abroad in foreign exchange amounts to lend-
ing foreign exchange,

Sub-clauses (2), (3) and (5) correspond to sub-sections (2), (3) and
(4) of section 4 of the existing Act.

Sub-clause (4) is new and is intended to prevent over-invoicing of
imports. This provision has been made on the recomm.ndation of the
Study Team on “Leakage of Foreign Exchange through Invoice Manipula-
tion” (vide paragraph 34 of Chapter 4 of its Report).

Clause 9.—The clause seeks to impose certain restrictions on payment
and corresponds to section 5 of the existing Acl. The explanation to sub-
clause (1) (b) clarifies the existing position and is intended to ensure that
compensatory payments prohibited under the clause do not get exempted
merely because the payment is ultimately received hy the party in India
by way of a draft drawn on a bank in India.

Sub-clause (3) is intended to regulate remiltances of funds in India
through unofficial channels.

Clause 10.—The clause makes provision for payment of certain sums
10 a blocked account and corresponds to section 6 of the existing Act.

Clause 11.—This clause empowers the Reserve Bank to enforce certain
restrictions on assets held by non-residents.

Clause 12.—This clause makes provision for the making of certain pay-
ments into a special account and corresponds to section 7 of the existing
Act.

Clause 13.—This clause provides for certain restrictions on the import
and export of certain currency and bullion and corresponds {o section 8
of the existing Act. The only change made in the clause is that the import
of foreign exchange in any form including traveller’s cheques has been
brought within the scope of ihe clause.

Clause 14.—This clause empowers the Central Government to acquire
foreign exchange in certain cases and corresponds to section 9 of the ex-
isting Act. Certain minor changes have been effected in the clause with
a view to bringing out the intention more clearly in the light of the ex-
perience gained in the working of the existing Act.

Clause 15.—Under the clause certain obligations have bheen cast on
persons having a right to receive any foreign exchange or having a right
to receive, from persons outside India, payment in rupees. The clause
corresponds to section 10 of the existing Act.

Clause 16—The clause empowers the Central Government to regulate
tne use or disposal of or dealings in gold or silver prior to or at the time
3% import into India. The clause corresponds to section 11 of the existing
Act.



Clause 17.—This clause corresponds to section 12 of the existing Act
and provides for control over repatriation of sale proceeds of exported
goods. The scope of section 12 of the existing Act has been amplified in
the ClE\lUSE with a view to implementing the recommendation of the Study
Team on “Leakage of Foreign Exchange through Invoice Manipulation”
(vide Chapters 5 and 7 of its Report).

Sub-clause (1) (a) corresponds to sub-section (1) of section 12 of the
existing Act. Sub-clause (I) (b) provides that false declaration will
amount to non-declaration for the purposes of the clause. Sub-clause
(1) (¢) empowers the Central Government to specify the goods which, if
exported on consignment basgis, shall not be sold without the permission
of the Reserve Bank at a price less than the declared price.

Sub-clause (2) corresponds to sub-gection (2) of section 12 of the exist-
ing Act except for the fact that a few minor verbal changes of a clarifica-
tory nature have been made,

Sub-clause (3) secks to provide for a rebuttable presumption regarding
contravention of the provisions of sub-clause (2) in cascs of delay in the
repatriation of sale proceeds.

Sub-clauses (4) and (5) correspond to sub-sections (3) and (4) of
section 12 of the existing Act. Sub-clause (5) provides for the payment
of amount by the Central Government to the person transferring or as-
signing the title in the goodg to the Central Government.

Sub-clause (6) corresponds to sub-section (5) of section 12 of the ex-
isting Act, with certain minor verbal changes.

Sub-clause (7) corresponds to sub-section (6) of section 12 of the ex-
isting Act, and provisions has been made therein empowering the preserib-
ed authority (the Collector of Customs) also to call for the documents
mentioned in the sub-clause.

Sub-clause (8) enables authorised dealers to accept documents, under
certain circumstances, from their constituents who are not themselves
exporters,

Sub-clause (9) conters power on the Reserve Bank {o issue direc-
tions to exporters on matters such as those relating to advance regis-
tration of the contract, certification of the value by a specified autho-
rity or organisation, submission of the declaration to the Reserve Bank
for its prior approval and securing payments for exports by irrevo-
cable letters of credit. This power is to be exercised by the Reserve Bank
for the purpose of ensuring that the {ull export value of the goods or the
value which the exporter hag declared is received in proper time or with-
out delay.

Sub-clause (10) empowers the Central Government to prohibit the ex-
port, on consignment basis, of any goods or class of goods, or by any class
of exporters or to any particular destination, if it is of the opinion that the
full export value will not be brought into India in the prescribed manner
or within the prescribed period. '
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Clauses 18 to 23 —These clauses correspond to sectlons 13, 134, 14
15, 16 and 17 of the existing Act with certain slight modifications which
have been found necessary from the experience gained in the workmg of
the existing Act.

Clause 24.—This clause imposes certain restrictions on persons resi-
dent in India to acquire or hold or transfer or dispose of by sale, mort-
gage, lease, gift, settlement or otherwise any immovable property situate
outside India. The restrictions will not apply to the acquisition or transfer
of any immovable property by way of lease for a period not exceeding 5
years. The clause further provides for the making of a declaration to the
Reserve Bank by persons resident in India and holding any immovable
property outside India of such property. Power is also being conferred
on the Central Government to direct persons holding any immovable pro-
perty outside India to sell the whole or any part of such property and
require the proceeds of such sale to be received in India through an au-
thorised dealer.

Clause 25.—This clause corresponds to section 18 of the existing Act
with the following changes:—

(i) in sub-clause (3), which corresponds to sub-section (3) of
section 18, instead of the concept of ‘control’, the applicability of the
provision is to be determined by the percentage of non-resident inter-

est;

(i) sub-clause (5), which corresponds to sub-section (3B) of
section 18, seeks to bring within its ambit transfers by residents in
India of any interest in any business in India not merely to a foreign-
er, as in the existing Act, but also to the four categories of persons
referred to in sub-clause (1) of clause 27,

(it1) sub-clause (6), which corresponds to sub-section (3C) of
section 18, seeks to bring within its ambit, the furnishing of guaran-
tees by residents in India in respect of a debt or other obligation or
liability of a person resident in India, due or owing to a person resi-
dent outside India.

(iv) in sub-clause (7), which corresponds to sub-section (4) of
section 18, the applicability thercof is being based on the percentage
of non-resident interest and the obligation to obtain the permission
of the Reserve Bank is now cast on the non-resident borrower also.

Clause 26.-—This clause corresponds to section 18A of the existing Act,
However, the provisions of that section have been modifled and made com-
prehensive in the clause, The main changes are—

(i) a person resident outside India and a person who 1is not a
national of India, even if he is resident in India, have also been
brought within the purview of the clause, apart from the two types
of companies referred to in section 18A;

(1) the concept of control by non-resident has been substituted
by the test of percentage holding and the degree of non-resident in-
terest prescribed, which would bring the company within the ambit
of the clause, is 40 per cent,;
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(m) provision has been made in sub- clause (2) that appointment
as an agent or technical or management adviser of persons referred
to in sub-clause (1) which are made without the permission of the
Reserve Bank would be void;

(tv) provision hag been made in sub-clause (3) that even in the
case of existing appointment as agent or technical or management
adviser, the permission of the Reserve Bank would have to be ehtain-
ed for its continuance in respect of the persons referred to in sub-
clause (1);

(v) sub-clauses (4) to (7) provide for the procedure in regard to
the obtaining of the permission of the Reserve Bank and the conse-
quences of rejection of an application for such permission,

Clause 27-—This clause seeks to impose certain restriclions on estab-
lishment of place of business in India. The provisions proposed in the
clause are intended to regulate—

(a) the carrying on in India of an activity of a trading, commer-
clal or industrial nature;

(b) the establishment of a branch, office or other place of busi-
ness in India for carrying on a trading, commercial or industrial
activity;

(c) the acquisition of the whole or any part of any undertaking
in India of any person or company carrying on any trade, commerce
or industry or purchase of the shares in India of any such company,

by a non-resident, foreigner (even if he is resident in India), non-resident
company and a company in which the non-resident interest is 40 per cent.
or more,

Sub-clauses (2) and (3) of the clause are intended to ensure that even
in the case of existing trading, commercial or industrial activities carried
on or set up in India by persons referred to in sub-clause (1) and existing
share holdings in India by such persons in companies carrying on such
activities in India, permission of the Reserve Bank would be necessary
for their continuance. These sub-clauses also provide for the procedure
for obtaining the permission contemplated under the clause.

Clause 28.—This clause seeks to impose certain restrictions on employ-
ment of foreigners in India, with a view to control the drain on foreign

exchange.

Clause 29.—This clause imposes certain restrictions on acquisition,
holding, etc., of immovable property in India by persons who are not
nationals of India or companies which are not incorporated in India or in
which the non-resident interest is 40 per cent. or more, The restrictions
imposed by the clause will not, however, apply to the acquisition or trans-
fer of any immovable property by way of lease for a period not exceeding
5 years. The provisions proposed in the clause are with a view to reduce
tre scope of drainage of foreign exchange by way of income from such
property and also contingent exchange liability by way of repatriation
of capital v-hich would arise from capital appreciation.
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Clause 30.—~This clause corresponds to section 18B of the exizting Acl
relating to P’ form control. To remove certain difficulties experienced
In the administration of ‘P’ form control, it is now proposed to lay down
in the Act itself details regarding the grant of licences to airlines, ship-
ping companies, travel agents, etc., and also to lay down the procedure
and criteria in regard to ‘P’ form clearance, The clause mainly provides
for the aforesaid purposes. )

Clause 31.—The clause, which corresponds to section 19 of the existing
Act, empowers the Central Government to direct owners of foreign
exchange, foreign security or immovable property held outside India to
submit returns to the Reserve Bank. The clause further empowers the
Céntral Government, the Reserve Bank and any officer of Enforcement
nat below the rank of a Chief Enforcement Officer to require any person
to furnish any information, book or other document. Though under section
19 of the existing Act officers of the Enforcement Directorate are not em-
powered to require any person to oblain and furnish any information,
hook or other document, it is considered necessary for the proper en-
forcement of the Act that such officers should also be so empowered.

Clause 32.—This clause corresponds to section 19B of the existing Act
with the classification that the power to search may be exercised in rela-

tion to baggage also.

Clauses 33 to 35.—These clauses correspond to sections 19B to 19D
of the existing Act.

Clause 36.—The clause corresponds to section 19E of the exisiting Act
However, under the clause other officers of Enforcement authorised by
the Central Government are also empowered to exerclse the power under

the clause.

Clause 37.—The clause corresponds to section 19F of the existing Act.
Under section 19F the powers under that section can be exercised only
by the Director of Enforcement. Under the clause now proposed the
powers thereunder can be exercised by any gazetted officer of Enforce-

ment.

Clause 38.—This clause which corresponds to section 19G of the exist-
ing Act enables the Director of Enforcement or any other officer of En-
forcement to keep in his cusiody documents seized from any person for
a perlod not exceeding one year or until the disposal of the proceedings

against that person, whichever is earlier.

Clause 39.—This clause provides for the encashment of seized bank
drafts, cheques, etc., during the pendency of the adjudication proceedings
or the proceedings before a court of law. The proceeds realised after
such encashment are to be kept in a separate account to be maintained
by the prescribed authority in the prescribed manner.

Clause 40—This clause corresponds to section 19H of the existing Act
and provides for inspection of books and accounts ant‘i other documents
of authorised dealers and money-changers. Under section 191 the Cen-
tral Government and the Reserve Bank have power to inspect the books
and accounts and other documents of authorised dealers. It is considered
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from the administrative point of view that all officers of Enforcement no
below the rank of an Assistant Director of Enforcement specially autho«
rised in writing by the Director of Enforcement should also have this
power. The clause makes necessary provision accordingly.

Clause 41.—The clause corresponds to section 191 of the existing Act
and prohibits disclosure of documents or information by officers of En-

forcement except in certain cases.

Clause 42—The clause empowers police officers (not below the rank
of a Sub-Inspector of Police) and officers of Government to enter into a
public place and search and arrest any person suspected of having com-
mitted or of committing or about to commit a contravention of sub-clause

(1) of clause 8.

Clause 43.—The clause provides for the procedure in respect of foreign
exchange or any other goods seized by police officers,

Clauses 44 and 45.—Thesc clauses correspond to sections 21 and 22 of
the existing Act.

Clause 46.—The clause corresponds to section 23 (1) (¢) of the existing
Act and provides for adjudication for contravention of the provisions of
the Act or of any rule, direction or order made thereunder. Under the
clause, power of adjudication may be exercised by the Director of En-
forcement or any other officer of Enforcement not below the rank of an
Assistant Director of Enforcement specially empowered in this behalf by
order of the Central Government, Whereas under the existing Act pen-
alty is an amount not exceeding three times the value of the foreign
exchange in respect of which the contravention has taken place or
Rs. 5,000 whichever is more, provision has been made in the clause
for the imposition of a penalty not exceeding five times the amount or
value involved in the contravention or Rs. 5,000 whichever is more, This
change is proposed in accordance with the recommendation of the Law
Commission in its Forty-seventh Report on the Trial and Punishment of
Social and Economie Offences (vide paragraph 15.9 of its Report).

Clause 47.-—The clause provides for the procedure of adjudication and
corresponds to section 23D of the existing Act. The proviso to sub-section
(1) of section 23D has been omitted since that proviso is no longer consi-
dered necessary in view of the specific provision for prosecution contain-

ed in clause 50.

Clause 48.—This clause provides for appeals to the Foreign Exchange
Regulation Appellate Board against the orders of the adjudicating officer.
The Appellate Board will consist of a chairman and such number of other
members not exceeding four to be appointed by the Central Government.
Under sub-clause (2), before an appeal is preferred to the Appellate
Board, the appellant has to deposit with the Board the sum imposed
by way of penalty by the adjudicating officer. Power has been conferred
on the Appellate Board to dispense with such deposit in cases if it is of
opinion that such deposit will cause undue hardship to the appellant.
Provision has been made in sub-section (7) empowering a single member
of the Appellate Board authorised in this behalf by the Central Govern-
ment te dispose of any appeal which has been allotted to the Bench of
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which he is a member if the amount of par;alty imp_(;sed by the ord:e?
against which the appeal has been preferred does not exceed Rs. 50,000

Clause 49—The clause makes provision for appeal to the High Court
on questions of law from any decision or order of the Appellate Board
and corresponds to scction 23EE of the existing Act. A time limit has
been prescribed for such appeal.

Clause 50.—This clause corresponds to a part of section 23 of the exist-
ing Act. Certain important changes have, however, been made in the
clause on the recommendation of the Law Commission in its Forty-seventh
Report on the Trial and Punishment of Social and Economic offences
(vide paragraphs 20, 48 and 53 of Chapter 7 and paragraphs 21 and 33 of
Chapter 15 of the said Report). The important changes made are—

(1) Specific provision has been made for the exclusion of mens
rea, The Law Commission in paragraph 15.34 of its aforesaid Report
has considered the question whether the offences under the Foreign
Exchange Regulation Act require mens rea. The Law Commission
relying on the decision of the Supreme Court in State vs. M. H. George
(AIR 1965 SC 722) has come to the conclusion that no mens rea 13
necessary for offences under the Act. The Supreme Court decision
referred to above was in relation to an offence under section 8 of the
existing Act. Even though by virtue of this decision it can be argued
that mens rea is not necessary for an offence under the Act, it is con-
sidered necessary to put specifically beyond any doubt that it is not
necessary to have mens rea for any offence under the Act;

(i) under section 23 of the existing Act the maximum punish-
ment imposable is imprisonment for a term which may extend to two
years or fine or both. In the clausc, with respect to offences where
the value involved exceeds one lakh rupees, the maximum sentence
imposable is imprisonment for a term which may extend to seven
years. A minimum period of imprisonment for a term of six months
has also been provided for such offences. Power has been conferred
on the court to impose a lesser sentence of imprisonment only for spe-
cial and adequate reasong to be mentioned in the judgment;

(tii) for other offences the sentence of imprisonment may extend
to a term of three years;

(iv) in the case of persons who are convicted for offences under
the Act (other than certain specified offences) on subsequent occa-
slons after the first conviction, the punishment proposed is imprison-
ment for a term which may extend to 7 years or fine or both. In
this case also s minimum term of immprisonment {or six months is
proposed to be provided, the court having the power to award a lesser
term for special and adequate reasons to be mentloned in the judg-
ment;

(v) In the case of second or subscquent conviction it is proposed
to give powers to a court convicting the person to direct that the
person shall not carry on for a period not exceeding three years such
business as is likely to facilitate the commission of the offence;

(vi) sub-clause (4) of the clause specifies the factors which will
not be considered as adequate and special reasons for awarding a
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sentence of imprisonment for a term less than six months, Sub—clause
(5) provides for the factors which should be considered as adequate
and special reasons for awarding a sentence of imprisonment for a
term less than six months.

Clause 51.—The clause provides for penalty for contravention of orders
made by the adjudicating officer, the Appellate Board or the High Court
and corresponds to section 23F of the existing Act.

Clause 52.—Sub-clause (1) of the clause provides for punishment for
vexatious search, etc,, by officers of Enforcement. Sub-clause (2) pro-
vides for punishment for giving false information and thereby causing
an arrest or a search to be made under the Act,

Clause 53.—This clause empowers the Central Government to tender
immunity from prosecution in certaln circumdtances. The provisions
proposed in the clause are on the lines of section 291 of the Income-tax

Act, 1961,

Clause 54.—This clause provides for cognizance of offences and cor-
responds to a part of section 23 of the existing Act.

Clause 55.—This clause provides that an offence punishable under
section 50 shall be deemed to be non-cognizable. A provision like this s
considered necessary with a view to preventing initiation of action by
police officers in cases of suspected violation of the provisions of the law.

Clause 56.—The clause empowers the court and the adjudicating officer
to direct that any currency, security, gold, silver or goods or any other
money or property in respect of which a contravention of the provisions
of the Act has taken place shall be confiscated by the Central Government.
The provisions proposed in the clause correspond to sub-section (1B) of
section 23 of the existing Act. A new provision has been added in the
clause providing for such conflscation even in cases where the foreign
exchange etc., has been converted into some other form of property in-

cluding Indian currency.

Clause 57.—The clause makes preparation or attempt to contravene
the provisions of the law and abetment of any such contravention an
offence. Preparation to contravene is proposed to be made as an offence
on the hasis of the recommendation of the Law Commission contained in

paragraphs 16 to 19 of Chapter 15 of its Report aforesaid.

Clause 58.—The clause provides for the correction of clerical or arith-
metical mistakes in any decision or order passed by the Appellate Board
or the adjudicating officer. The clause corresponds to section 23EEE'of
the existing Act. The proviso to the clause is, however, new and is in-
tended to impose a time limit of two years for taking action under the
clause and further to ensure that the person affected is given a reasonable
opportunity of being heard in the matter in a case where he will be pre-

judicially affected.
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Clause 59.—This clause is intended to ensure that the extenuating
circumstances in sectlon 562 of the Code of Criminal Procedure, 1898, and
in the Probation of Offenders Act, 1958, will apply to offenders only if
they are under 18 years of age. The provision proposed in the clause is
based on the spirit of the recommendation of the Law Commission con-
tained in Chapter 10 of its Report aforesaid.

Clause 60.—This clause applies the provisions of the Customs Act, 1962,
with respect to the restrictions imposed by certain clauses of the Bill.
The clause corresponds to section 23A of the existing Act.

Clause 61-—The clause relates to offences by companies and corres-
ponds to section 23C of the existing Act.

Clause 62.—The clause empowers the court to publish the name, place
of business etc., of companies convicted under the Act. The provision
proposed in the clause is based on the recommendation of the Law Com-
mission contained in paragraph 1 of Chapter 8 of itsReport aforesaid.

Clause 63.—The clause provides for the recovery of sums due to Gov-
ernment. Sub-clause (3) of the clause ensures that the several modes of
recovery specified in the clause shall not affect any other law in force
relating to the recovery of debts due to Government or the right of the
Government to institute a suit for the recovery of the amount due.

Clauses 64 and 65.—These clauses correspond to sections 24 and 24A
of the existing Act.

Clause 66.—Sub-clauses (1) to (3) of the clause correspond to section
20 of the existing Aet with certain verbal changes consequent on the in-
slusion of the definitions of the expressions “person resident in India”
and “person resident outside India” in clause 2 of the Bill. Sub-clause (4)
empowers the Reserve Bank to specify the forms in which applications
for its permission may be made.

Clause 67—The clause provides for the delegation of certain powers
and functions of the Reserve Bank to authorised dealers and money-
changers. The provision proposed in the clause is in accordance with
the existing practice.

Clauses 68, 69 and 70.—These clauses correspond to sections 25, 25A and
26 of the existing Act.

Clause 71.—The clause provides for making of rules by the Central
Government for carrying out the purposes of the Act and corresponds to
gection 27 of the existing Act.

Clause 72.—This is the usual provision regarding the removal of diffi-
culties in giving effect to the provisions of the new law.

Clause 73.—Sub-clause (1) of the clause provides for the repeal of the
existing Act, Sub-clause (2) makes the usual saving provision.
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FINANCIAL MEMORANDUM

The existing Foreign Exchange Regulation Act which the present
Bill seeks to replace already provides for the creation of the Directorate
of Enforcement. The expenditure connected with the pay and allowances,
etc. of the Enforcement Directorate is being regularly voted by the
Parliament. The actual expenditure incurred during 1970-71 is Rs. 24.67
lakhs and the revised estimate during 1971-72 is Rs. 28.51 lakhs. The
Budget Grant voted by the Parliament for 1972-73 is Rs. 31.88 lakhs.
Apart from expenditure on the Dircctorate of Enforcement, the other
expenditure incutred in the Administration of the Foreign Exchange
Regulation Act, 1947 is on the post of full-time Chairman of the Foreign
Exchange Regulation Appellate Board and ancillary staff created during
this year. This expenditure is estimated at Rs. 60,000 per annum and is
being currently met out of the grant of the Ministry of Law and Justice.

2. Clause 3 of the Bill provides for the appointment of officers of
Enforcement, The Directorate of Enforcement, as it exists now, is headad
by a Director of Enforcement and consists of Additional Directors of
Enforcement, Deputy Directors of Enforcement and Assistant Directors of
Enforcement besides other clagses of officers of Enforcement. The clause
contemplates the appointment of Directors of Enforcement while the
present Directorate hag only one Director. The appointment of one more
Director is being contemplated and this additional post may entail a re-
curring expenditure of Rs. 50,000 per annum. The provision for this
additional expenditure. will be made in the budget for the Directorate
of Enforcement for each year under the demand of the Cabinet Secreta-
riat (Department of Personnel).

3. Clause 48 of the Bill provides for the constitution of an Appellate
Board consisting of a Chairman and other members not exceeding four.
At present the Board consists of a fulltime Chairman and two other
members who are regular officers of the Central Government, appointed
as members of the Board in addition to their normal duties. Two other
additional members proposed, if appointed, will also be regular officers
of the Central Government who will be serving as members in addition
to their normal duties. Consequently, the addition of two more mem-
bers is not expected to involve any additional expenditure.

4. There will not be any nhon-recurring expenditure.
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MEMORANDUM REGARDING DELEGATED LEGISLATION

Sub-clause (1) of clause 71 of the Bill confers on the Central Govern-
ment the power to make Rules for carrying out the purposes of the Act,
Sub-clause (2) of the clause specifies the several matters in respect of
which rules may be made. Such matters inter alia include prescribing
the forms to be used for the purpose of the Act, the procedure to be fol-
lowed by authorised dealers, money-changers and others for various per-
missions under the Act, the manner in which inquiries may be held under
the Act, the procedure in respect of adjudication and appeal proceedings
and in regard to publication of names and other particulars of persons
who have been found guilty of any contravention of the provisions of
the Act or any rule, order or direction made thereunder.

The matters with respect to which rules may be made are thus general
matters of procedure or detail and the delegation of legislative power is
of a normal character.
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B No. 89 or 1972

A Bill to provide for the levy and collection of a cess on limestone and
dolomite for the financing of activities to promote the welfare of
persons employed in the limestone and dolomite mines,

BE it enacted by Parliament in the Twenty-third Year of the Republic
of India as follows:—

1. (1) This Act may be called the Limestone and Dolomite Mines
Labour Welfare Fund Act, 1972.

(2) Tt extends to the whole of India.

(3) It shall come into force on such date as the Central Governmerd
may, by notification in the Official Gazette, appoint and different dates
may be appointed for different States.

2. In this Act, unless the context otherwise requires,—

(a) “agent” and “owner” have the meanings respectively assign-
ed to them in clauses (c) and (1) of sub-section (1) of section 2 of
the Mines Act, 1852;

(b) “factory” and “occupier” have the meanings respectively
assigned to them in clauses (m) and (n) of section 2 of the Factories
Act, 1948;

() “manager” means the manager referred to in section 17 of
the Mines Act, 1952;

Short title,
extent and
commen-
cement.

Defini-
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(d) a person is said to be employed in a limestone or dolomite
mine,—

(1) it he is employed within the premises or in the vicinity
of such mine by the owner, agent or manager of such mine or
by a contractor or any other agency exclusively in any one or
more of the following, namely: —

(i) any limestone or dolomite mining operation;

(ii) the operation, servicing, maintenance or repair of
any machinery or any part thereof used in or about such
mine;

(itt) the loading, unloading or despatch of limestone or
dolomite or any other material connected with the mining
of limestone or dolomite;

(iv) any work in any office, canteen or creche situate
within the precincts of such mine;

(v) any welfare, health, sanitary or conservancy set-
vices or any watch and ward duties at any place situate
within such premises or vicinity, not being a place occupied
by any residential building; or

(2) if, in any such area as may be notified by the Central
Government in the Official Gazette in this behalf, he is employed
by the owner, agent or manager of such mine or by a contractor
or any other agency exclusively in the loading, unloading or
despatch of limestone or dolomite or any other material con-
nected with the mining of limestone or dolomite;

(e) “prescribed” means prescribed by rules made under this Act.

3. With effect from such date as the Central Government may, by
notification in the Official Gazette, appoint, there shall be levied and
collected as a cess for the purposes of this Act on so much of limestone
and dolomite produced in any mine—

(i) as is sold or otherwise disposed of to the occupier of any
factory; or

(i1) as is used by the owner of such mine for any purpose in
connection with the manufacture of cement, iron or steel,

a duty of excise, at such rate not exceeding one rupee per metric tonne
of limestone or dolomite, as the case may be, as the Central Government
may, from time to time, fix by notification in the Official Gazette.

Explanation—Where the owner of any limestone or dolamite mine
is also the occupier of any factory, then, for the purposes of clause (ii),
all limestone or dolomite, as the case may be, produced in the mine and
not sold or otherwise disposed of to the occupier of any other factory
shall be deemed, unless the contrary is proved, to have been used by
such owner for any purpose in conneclion with the manufacture of
cement, iron or steel.
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4. (1) Every duty of excise leviable under this Act on limestone or
dolomite shall be payable—

(a) to the occupier of the factory, by the person by whom such
limestone or dolomite is sold or otherwise disposed of to such occu-
pier;

(b) to the Central Government, by the owner of the limestone

or dolomite mine where the limestone or dolomite is used by such
owner for any purpose in connection with the manufacture of cement,

iron or steel,
within such period as may be prescribed.

(2) All amounts referred to in clause (a) of sub-section (1) shall be
collected by the occupier of the factory in such manner, and paid by
him to the Central Government within such period, as may be prescribed.

5. (1) An amount equivalent to the proceeds of the duty of excise levied
under this Act, reduced by the cost of collection as determined by the
Central Government, together with any income from investment of the
said amount and any other moneys received by the Central Government
for the purposes of this Act, shall, after due appropriation made by Parlia-
ment by law, be paid to the credit of a fund to be called the Limestone
and Dolomite Labour Welfare Fund (hereinafter referred to as the Fund).

(2) The Fund shall be applied by the Central Government to meet
the expenditure incurred in connection with measures which, in the
opinion of that Government, are necessary or expedient to promote the
welfare of persons employed in the limestone or dolomite mines; and in

particular—

(a) to defray the cost of measures for the benefit of persons
employed in the limestone or dolomite mines directed towards—

(i) the improvement of public health and sanitation, the
prevention of disease 8nd the provision and improvement of

medical facilities;

.(ii) the provision and improvement of water. supplies and
facilities for washing;

(iii) the provision and improvement of educational facilities;

and

(iv) the improvement of standards of living including hous-
ing and nutrition, the amelioration of social conditions and the
provision of recreational facilities;

(b) to grant loan or subsidy to a State Government, a local autho-
rity or the owner of a limestone or dolomite mine, in aid of any
scheme approved by the Central Government for any purpose con-
nected with the welfare of persons employed in limestone or dolo-
mite mines;

(¢) to pay annually grants-in-aid to such of the owners of lime-
stone or dolomite mines who provide to the satisfaction of the Cen-
tral Government welfare facilities of the prescribed standard for the
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benefit of persons employed in their mines, so, however, that the
amount payable as grants-in-aid to any such owner shall not exceed—

(1) the amount spent by him in the provision of welfare
facilities as determined by the Central Government or any per-
sen specified by it in this behalf, or

(it) such amount as may bec prescribed,
whichever is less:

Provided that no grant-in-aid shall be payable in respect of any
welfare facilities provided by the owner of a limestone ox dolomite
mine where the amount spent thereon determined as aforesaid is less
than the amount prescribed in this behalf;

(d) to meet the allowances, if any, of the members of the Advi-
sory Committees and the Central Advisory Commiliee constituted un-
der sections 6 and 7 respectively and the salaries and allowances, if
any, of persons appointed under section §;

(e) any other cxpenditure which the Central Government may
direct to be defrayed from the Fund.

6. (1) The Central Government may conslitule as many Advisory Com-
mittees as it thinks fit, but not exceeding one for cach of the principal
Jimestone or dolomite producing Siates, to advise the Central Government
en such matters arising out of the administration of this Act as may he
referred ‘to it by that Government, including matters relating to the ap-
plication of the Fund.

(2 ch Advisory Committee shall consist of such number of persons
as y be appointed to it by the Central Government and the members
chall be chosen in such manner as may be prescribed:

Provided that each Advisory Commiitee shall include an equal numhber
of members represenling the Government, the owners eof limestone and
dolomite mines and the persons employed in the limestone and dolomite
mines and that at least ane member of each such committee shall be a
woman.

(3) The Chairman of cach Advisory Committce shall be appointed by
the Central Government,

(4) The Central Government shall publish in the Official Gazette the
names of all members of every Advisory Committee,

7. (1) The Central Government may constitute a Central Advisory
Committee to co-ordinatc the work of the Advisory Committees con-
stituted under section 6 and to advise the Central Government on any
matter arising out of the administration of this Act.

(2) The Ceniral Advisory Committee shall consist of such number of
persons as may be appointed to it by the Central Government and the
members shall be chosen in such manner as may he prescribed:

Provided that the Central Advisory Committee shall inciude an equal
number of members represenling the Gevernment, the owners of lime-
stone and delomite mines and the persons employed in the limestone and
dolomite mines,
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(3) The Chairman of the Central Advisory Committee shall be appoint-
¢d by the Central Government,

(#) The Central Government shall publish in the Official Gazette the
names of all members of the Central Advisory Committee,

8. (1) The Ceniral Government may appoint as many Inspectors,
Welfare Administrators and such other officers and staff as it thinks
necessary for the purposes of this Act.

(2) Every person so appointed shall be deemed to be a public servant
within the meaning of section 21 of the Indian Penal Code.

(3) Any Inspector or Welfare Administrator may,—

(a) with such assistance, if any, as he may think fit, enter at any
reasonable time, any place which he considers it necessary to enter
for carrying out the purposes of this Act;

(b) do within such place anything necessary for the proper dis-
charge of bhis duties; and

(¢) exercise such other powers as may be prescribed.

9. Notwithstanding anything contained in this Act, if the Central Gov-
ernment is satisfied that there is in force in any State or part thereof a
law making adequate provision for the financing of activities to promote
the welfare of persons employed in the limestone or dolomite mines, it
may, by notification in the Official Gazette, direct that all or any of the
provisions of this Act shall not apply or shall apply to such State or part
thereof subject to such exceptions and modifications a3z may be specified
in the notification.

10. The Central Government shall, as soon as may be, after the end
of each financial year cause to be published in the Official Gazette a
report giving an account of its activities financed under this Act during

the previous financial year, together with a statement of accounts.

11. If any occupier of a factory or any owner of a limestone or
dolomite mine fails to pay any amount payable by him to the Central
Government under section 4 within the period preseribed therefor under
that section, such occupier or owner, as the case may be, shall be liable
1o pay simple interest at twelve per centf. per annum on the amount to
be paid, from the date on which such payment is due till such amount

s actually paid.

12. If any duty of excise payable by the occupier of the factory or the
owner of the limestone or dolomite mine to the Central Government under
section 4 is not paid to that Government within the period prescribed
thereunder, it shall be deemed to be in arrears and the authority pres-
cribed in this behalf may, after such inquiry as it deems fit, impose on
the occupier of the factory or, as the case may be, on the owner of the
limestone or dolomite mine a penalty not exceeding the amount of duty

.of excise in arrears:
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Provided that before imposing any such penalty such occupier or such
owner, as the case may be, shall be given a reasonable opportunity of
being heard and, if after such hearing the said authority is satisfied that
the default was for any good and sufficient reason, ng penalty shall be
imposed under this section.

13. Any amount due under this Act (including the interest or penalty,
if any, payable under section 11 or section 12, as the case may be) from
any occupier of a factory or any owner of a limestone or dolomite mine
may be recovered by the Central Government in the same manner as
an arrear of land revenue,

14. (1) Whoever wilfully or intentionally evades or attempts to evade
the payment of duty of excise payable by him to the Central Govern-
ment under this Act, shall, on conviction, be punishable with imprison-
ment which may extend to six months, or with fine which may extend
to one thousand rupees, or with both,

(2) No court shall take cognizance of an offence punishable under
this section, save on a complaint made by or under the authority of the
Central Government,

15. (1) Where an offence under this Act has been committed by a
company, every person who at the time the offence was committed was
in charge of, and was responsible to, the company for the conduct of the
business of the company as well as the company, shall be deemed to be
guilty of the offence and shall be liable to be proceeded against and
punished accordingly:

Provided that nothing contained in this sub-gection shall render any
such person liable to any punishment, if he proves that the offence was
committed without his knowledge or that he had exercised all due
diligence to prevent the commission of such offence.

(2) Notwithstanding anything contained in sub-section (1), where any
offence under this Act has been committed by a company and it is proved
that the offence has been committed with the consent or connivance of,
or is attributable to any neglect on the part of, any director, manager,
secretary or other officer of the company, such director, manager, secre-
tary or other officer shall be deemed to be guilty of that offence and
shall be liable to be proceeded against and punished accordingly.

Explanation.—For the purposes of this section,—

(a) “company” means any body corporate and includes a firm
or other association of individuals; and

(b) “director”, in relation to a firm, means a partner in the firm.

16. (1) The Central Government may, by notiflcation in the Official
Gazette and subject to the condition of previous publication, make rules
for carrying out the purposes of this Act.

(2) In particular and without prejudice to the generality of the fore-
going power, such rules may provide for—

(a) the assessment and collection of the duty of excise levied
under this Act;
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(b) the period within which the person selling or otherwise dis-
posing of the limestone or dolomite to the occupier of the factory
shall pay the duty of excise to such occupier;

(c) the period within which the owner of the limestone or
dolomite mine shall pay the duty of excise to the Ceniral Govern-
ment;

(d) the manner in which the occupier of the factory shall cellect
the duty of excise;

(e) the period within which the occupier of the factory shall pay
to the Central Government the duty of excise collected by him;

(f) the determination of the cost ot collection of the duty of
excise levied under this Act;

(g) the manner in which the Fund may be applied for the
measures specified in section 5;

(h) the conditions governing the grant of loan or subsidy under
clause (b) of sub-section (2) of section 5;

(1) the standard of welfare facilities to be pfovided by owners
of limestone or dolomite mines for the purposes of clause (c) of sub-
gection (2) of section 5;

(j) the determination of the amounts referred to in syb-clause
(1) of clause (c¢) of sub-section (2) of section 5 and in the proviso
to that clause;

(k) the composition of the Advisory Committees and the Central
Advisory Committee constituted under sections 6 and 7 respectively,
the manner in which the members thereof shall be chosen, the term
of office of such members, the allowances, if any, payable to them,
and the manner in which the said Advisory Committees and the
Central Advisory Committee shall conduct their business;

(1) the recruitment, conditions of service and the duties of all
persons appointed under section 8;

(m) the powers that may be exercised by an Inspector or a Wel-
fare Administrator under section 8;

(n) the furnishing to the Central Government by the occupier
of factories and the owners, agents or managers of limestone or
dolomite mines, of such statistical and other information as may be
required to be furnished from time to time by that Government;

(0) the authority which may impose any penalty under section
12,
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(3) In making any rule under clause (b) or clause (n) of sub-section
(2), the Central Government may direct that a breach thereof shall be
punishable with fine which may extend to five hundred rupees,

(#) Every rule made under this section shall be laid, as soon as may be
after it is made, before each House of Parliament, while it is in session,
{for a total period of thirty days which may be comprised in one session
or in two or more successive sessions, and if, before the vxpiry of the
session immediately following the session or the successive sessions afore-
said, both Houses agree in making any modification in the rule or both
Houses agree that the rule should not be made, the rule ghall thereafter
have effect only in such modified form or be of no effect, as the case may
be; so, however, that any such modification or annulment shall be without
prejudice to the validity of anything previously done under that rule
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STATEMENT OF OBJECTS AND REASONS

Welare measures to ameliorate the living conditions of the labour
employed in the limestone and dolomite mining industry are not generally
satisfactory. Statutory welfare Funds exist for mica, coal and iron ore
mining industries, such Funds having been established under the Mica
Mines Labour Welfare Fund Act, 1946, the Coal Mines Labour Welfare
Fund Act, 1947 and the Iron Ore Mines Labour Welfare Cess Act, 1961,
respectively. In order to provide welfare measures for the labour
employed in the limestone and dolomite mining industry also, it is pro-
posed to establish a Welfare Fund in relation to that industry. For this
purpose it is proposed to levy, as a cess, a duty of excise on so much of
limestone or dolomite produced in any mine ag is sold or otherwise dis-
posed of to the occupier of any factory or as is uscd by the owner of such
mine for any purpose in connection with the manufacture of cement,
iron or steel. The rate of cess will be such rate not exceeding one rupee
per metric tonne of limestone or dolomitle as the Government may, from
time to time, fix.

2. The proposed Fund is intended to supplement and not to supplant
the efforts of the employers or the State Governments to ameliorate the
living conditions of the labour employed in limestone or dolomite mining
industry.

3. It is proposed to administer the Fund in consultation with an
Advisory Committee which, to begin with, will he set up in each of the
major limestone and dolomite producing States. Power is being taken
by the Central Government to set up a Central Advisory Committee to
co-ordinate the activities of the State Advisory Committees and to ensure
their effective tunctioning.

4, The Bill is mainly designed to achieve the above objectives.

NEw DrLur; R. K. KHADILKAR,
The 22nd August, 1972.
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FINANCIAL MEMORANDUM

Clause 3 of the Bill provides for the levy and collection of & welfare
cess as a duty of excise at a rate not exceeding Re. 1|- per metgic tonne
of limestone and dolomite consumed in the manufacture of cement, iron
and steel. This is an enabling provision and it leaves the discretion to
the Government to impose the duty at a rate it deems fit within that
ceiling figure. The-actual levy, for the present, is envisaged at 20 paise
per metric tonne of the limestone and dolomite consumed by the cement,
iron and steel industry, which is estimated to be about 22 million tonnes.
The duty levied at this rate is expected to yield about Rs. 44 lakhs per
annum. The proceeds thus collected will be paid into the Consolidated
Fund of India. Under clause 5, an amount equivalent to the proceeds
of the duty of excise reduced by the cost of collection together with any
income from the investment of the said amount and any other monies
received by the Central Government for the purpose of this Act shall,
after due appropriation made by the Parliament by law, be paid to the
credit of a Fund to be called the Limestone and Dolomite Labour Welfare
Fund.

2. Under sub-clause (I) of clause 5 the Cement factories and Steel
plants which are the biggest consumers of limestone and dolomite will
act as the ‘collecting agents’ for the purpose of collecting the cess to be
levied under the Bill. Other sizeable consumers of limestone and dolo-
mite will also collect the cess, The ‘collecting agents’ will be paid suit-
able collection charges which are estimated at about Rs. 22,000]- per
annum at the rate of 1/2 per cent. of the total anticipated collection of
cess amounting fo about Rs. 44 lakhs,

3. Clause 6 provides for the constitution of Advisory Committees for
the principal limestone or dolomite producing States. Clause 7 provides
for the constitution of a Central Advisory Committee to co-ordinate the
work of the Advisory Committees constituted under clause 6. Clause 8
provides for the appointment of Ingpectors, Welfare Administrators and
such other officers and staff for the administration of the Act. The mem-
bers of the Advisory Committees and the Central Advisory Committee
will have to be paid allowances. The Inspectors and other officers and
staff to be appointed under clause 8 will have to be paid salaries and
allowances. It is estimated that the allowances to be paid to the mem-
bers of the Advisory Committees and the Central Advisory Commitiee
and the salaries and allowances to be paid to the Ingpectors and other
officers and staff will roughly come to about 6 per cent of the total anti-
cipated collection of cess of Rs, 44 lakhs, namely, 2.65 lakhs per annum.

4. The balance of the cess will be utilised for the purpose specified
in sub-clause (2) of clause 5 of the Bill.

5. It will be seen from the foregoing that there will be no net out-go
from the Consolidated Fund of India.
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MEMCRANDUM REGARDING DELEGATED LEGISLATION

Clause 16 of the Bill empowers the Central Government ty make rules

tor carrymg oul the purposes of the Act, The matters in respect of which
such rules may be made are specified in that clause. They inter calia
relate to the assessment and collection of the duty of excise and the
determination of the cost of such collection, the pericd within wh'ch tae
duty of escise shall be paid. the manner in which the Fund may be
applied for the specified measures, the conditions governing the grant of
loan or subaldy from the Fund, the standard ol welfare facilities to be
- provided by owners of limestone or dolomile mines, the composition of
the Advisory Committees and the Central Advisery Committee and the
lerms and conditions of appointment of their members. The matters with
respect lo which rules may be made are matters of procedure or detail.

2, The delegauon of the legislative power is, therefore, of a normal
character.
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B, No, 88 or 1972

A Bil to authorise payment and appropriation of certain further sums
from and out of the Consolidated Fund of India for the services of
the financial year 1972-73.

Br. it enacted by Parliament in the Twenly-third Year of the Republiz
of India as follows:—

1. This Act may be called the Appropriation (No. 4) Act, 1972. Short

title,

2. From and out of the Consolidated Fund of India there may be paidIsiue of
and applied sums not cxceeding those specified in column 3 of the Bs. #3.9350,
Schedule amounting in the aggregate to the sum of forty-eight crores, g,ggg“t ?rf
ninety-efght lakhs and fifty thousand rupees towards defraying the“date%ﬂ“r
several charges which will come in course of payment during the financial Fund o¢
yvear 1972-73, in respect of the services specified in column 2 of thelndis

Schedule. for tho
year
1972-73.

3. The sums authorised to he paid and applied from and out of the Andro-
Consolidated Fund of India by this Act shall be appropriated for thePTtialion.
services and purpnses expressed in the Schedule in relation to the said
year.
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THE SCHEDULE
(See sections 2 and 3}
e 2 ’ o 3 o
*Nmo I Sums not exceeding
of Serviees ad purpuses ;
Vot Voted by ; Charged on the
Parliament Consoliduted “ Totai
rund
Rs. R, R,
vi ‘ Education 1,000 ) 1,000
zr | Other Revenue Expenliture  of '
the Ministrv of Finanuee . ; 4,622,500 16,000 4,78,000
qo | Polive 1.48,12,000 J 1,48,12,000
44; Other Revenue Expenditure  of -
\ the Ministey of Home Arffaics 10,75,00,000 .. ’ 10,75,00,000
\
%8 Minisry of Trrigation and  Power 5,00,000 l 5,002,007
63 1 Department of Rekabihiation | .. 774000 ‘ 77+00C
74 . Road and  TInland Watcer Trans- \
! port 1,95,00,000 | 1,95,00,00C
~&  Doepartment of Minas ! 5,260,000 5,26,000
|
77 | Geological Survey 1 .. 10,000 12,000
83 i Department of Atomic Energy : 75334000 7,33,000
roo ‘ Supplies and Disposals | 6.4,000 64,000
11T ‘ Other Capital Qutlay ot  the !
\ Ministry of Finance 32,14,66,000 . 32,14,66,000
|
113 | T.oans and Advances by the |
| Central Government ‘ 2,000 2,000
[
120 1 Capital Qutlay of the Miuistry |
‘ of Industrial Development ‘\ 1,000 1,000
125 1 Capital Qutlay of the Ministry ‘
of Petroleum and Chemicals 75.29,000 75129,020
129 Other Capital Outlay  of the <
| Ministry of Steel and AMines. 1,66,5T,000 o 1.66,51,005
| ‘__ ! —_—
i )
1OTAL | 4%.96,8%,000 1,587,000 48,98,50,000
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STATEMENT OF OBJECTS AND REASONS

This Bill is introduced in pursuance of article 114(1) of the Constitu-
tron of India, read with artlicle 115 thereol, to provide for the appropria-
iton out of the Consolidated Fund of India of the moneys required tlo
meet the supplementary expenditure charged on the Consolidated Fund

of India and the grants made by the Lok Sabha for cxpenditure of the
Central Government, excluding Railways, for the [inoncial year 1972-73.

K. R. GANESH.

PRESIDENT'S RECOMMENDATION UNDER ARTICLE 117 OF THE
CONSTITUTION OF INDIA

[Copy of letter No. F. 5(10)-B/72, dated the 22nd August, 1972 from
Shri K. R. Ganesh, Minister of State in the Ministry of Finance to the
Secretary, Lok Sabha.]

The President having been informed of the subject matter of the pro-
posed Bill to authorise payment and appropriation of certain further
sums from and out of the Consolidated Fund of India for the services of
the year ending on the 31st day of March, 1973, recommends the intro-
duction of the Appropriation (No. 4) Bill, 1972 in the Lok Sabha and also
recommends to the Sabha the consideration of the Bill under article
117(1) and (3) of the Constitution read with article 113 thereof.

2. The Bill will be introduced in the Lok Sabha after all the Supple-
mentary Demands for Grants for 1972-73 have heen voted.

S. L. SHAKDHER,

Secretary.
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