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RAJYA SABHA

The following Bills were introduced in the Rajya Sabha on the 8th
December, 1972: —

I
BILL NO. XXXII OF 1972

A Bill further to amend the Code of Criminal Procedure, 1898.

BE it enacted by Parliament in the Twenty-third Year of the Republic
of India as follows: —

1. This Act may be called the Code of Criminal Procedure (Amend-
ment) Act, 1972.

2. In the proviso to sub-section (1) of section 421 of the Code of Cri-
minal Procedure, 1898, the words and figures "presented under section
419" shall be omitted,

« of 1898.
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STATEMENT OF OBJECTS AND REASONS

Under the existing proviso to section 421 (1) of the Code of Criminal
Procedure, 1898, no appeal presented under section 419 can be dismissed
unless the appellant or his pleader has had a reasonable opportunity of
being heard in support of the same. However, no such right is given to
the appellant who is in jail and presents his petition of appeal under
section 420. There is no reasonable basis for granting the right of ad-
dressing the Appellate Court to appellants under section 419 and refus-
ing this right to appellants under section 420. The classification which
the proviso to section 421 purports to make has no intelligible relation
to the object sought to be achieved and the denial of right of being heard
to appellants in Jail under section 420 violates article 14 of the Constitu-
tion of India inasmuch as equality before the law has been denied to
those who do not possess means to engage a Counsel or who are not out
of jail. The proviso to section 421 of the Code of Criminal Procedure
which makes such an invidious distinction between appellants under
section 419 and appellants under section 420 makes a classification on the
basis of wealth and reduces a poor man's right of being heard in
Appeal to a farce and mockery, and is also in conflict with the pro-
visions of sections 418, 340 and 440 of the Code of Criminal Procedure,
The consideration that the deletion of this provision for summary dis-
missal of Jail Appeals will greatly add to the work of the High Courtu
which already have a huge and alarming amount of arrears cannot be
accepted as the Valid reason for keeping on statute a provision which
is ultra vires of the Constitution of India nor can it be an excuse for
denying justice to a poor man specially when instances are not wanting
that the High Courts after dismissing a jail appeal summarily later
allowed it when it was filed through a Counsel. It is, therefore, pro-
posed to amend the Code of Criminal Procedure so as to confer the right
of being heard also on appellants presenting appeals under section 420.

ANAND NARAIN MULLA.
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II

BILL NO. XXIX OP 1972
A Bill further to amend the Constitution of India.

BE iij enacted by Parliament in the Twenty-third Year of the Republic
of India as follows: —

1. (I) This Act may be called the Constitution (Amendment) Act, 1972.

(20 It shall come into force on such date as the Central Government
may, by notification in the Official Gazette, appoint.

2. In article 39 of the Constitution, after clause (/), the following
clause shall be inserted namely: —

"(g) that conversion from one religion to another sought to be
attained by threat, undue influence, allurement or wrongful induce-
ment is not permitted."
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STATEMENT OF OBJECTS AND REASONS

One of the Fundamental Rights enshrined in the Constitution is the
right to profess, practice and propagate religion of one's choice.

Conversion from one religion to another done by free consent and will,
cannot be questioned. But State protection is required where it is sought
to be attained byj threat, undue influence, allurement or wrongful induce-
ment. The importance of providing this protection to persons belonging
to the Scheduled Castes and Scheduled Tribes is all the more necessary
and cannot be ignored. The policy of the State should be directed to
achieve this aim.

OM PRAKASH TYAGI.

Hence this Bill.
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BILL NO. XXVIII OF 1972

A Bill further to amend the Constitution of India.

BE it enacted by Parliament in the Twenty-third Year of the Republic
of India as follows: —

1. (I) This Act may be called the Constitution (Amendment) Act,
1972.

(2) It shall come into force on such date as the Central Government
may, by notification in the Official Gazette, appoint.

#. For article 220 of the Constitution the following article shall be
substituted, namely: —

"220. No person who, after the commencement of this Constitu-
tion, has held office as a Judge or Additional Judge of a High Court
Shall plead or act in any court or before any authority in India except
the Supreme Court and the other High Courts."

#. After article 220 of the Constitution, the following article shall be
inserted, namely: —

"220A. No person who, after the commencement of this Constitu-
tion, has held office ag a Judge or Additional Judge of a High Court
shall be eligible for further office either under the Government of
India or under the Government of any State after he has ceased to
hold his office".
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STATEMENT OF OBJECTS AND REASONS

Our Constitution contains various safeguards to ensure the indepen-
dence of Judges when they are in office but it provides none for this very
independence in so far as it may be affected by prospects after their
retirement. Appropriate provisions exist which debar the Comptroller
and Auditor-General of India and the members of the Union and State
Public Service Commissions from employment by the Union or the State
Governments after their retirement but such provision does not exist in
the case of High Court Judges where similar considerations do apply.
Article 220 of the Constitution is only applicable to persons who have
been permanent Judges of a High Court. It is essential that restriction
on practice and prohibition as to holding of offices after retirement should
also apply to a person who has worked as a Judge or Additional Judge
of a High Court in India. It has happened, as a matter of fact, that a
person working as an officiating Judge of a High Court, before confirma-
tion resigned and started practice in that very court where he once sat as
a Judge. Recently, a retired Judge of a High Court was appointed as a
Governor of a State. Appointment of a retired High Court Judge as a
Governor is not in keeping with the tradition of maintaining the indepen-
dance of judiciary. The Law Commission has also testified that the exist-
ing provisions are not satisfactory and can affect judicial independence.
Thus the proposed amendments are necessary for ensuring and strength-
ening judicial independence which is absolutely necessary for enforcing
the Rule of Law.

OM PRAKASH TYAGI.

Hence this Bill.
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BILL NO. XXX OF 1972

A Bill further to amend the Constitution of India.

BE it enacted by Parliament in the Twenty-third Year of the ifepubllc
of India as follows: —

1. (1) This Act may be called the Constitution (Amendment) Act,
1972.

(2) It shall come into force on such date as the Central Government
may, by notification in the Official Gazette, appoint.

2. After article 137 of the Constitution, the following new article shall
be inserted, namely: —

"137A, (1) Notwithstanding anything contained in this Chapter,
Supreme Court may, in its discretion on an application of any of the
parties and after notice to the parties and after hearing such of them
as desire to be heard, or of Its own motion without such notice, at
any stage, withdraw any suit, appeal, writ or other proceedings
pending before a particular Judge or Judges of a High Court and
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transfer the same to any other Judge or Judges of the same High
Court or to any other High Court in the territory of India.

(2) Where any suit or proceeding has been transferred or with-
drawn under clause (I), the Court which thereafter tries such suit
or proceedings may, subject to any special directions in the case of
an order of transfer, either retry it or proceed from the point at
which it was transferred or withdrawn.

(3) For the purpose of this article, the Courts of single Judge
and Division Courts of the High Court shall be deemed to be sub-
ordinate to the Supreme Court,
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STATEMENT OF OBJECTS AND REASONS

Our judicial system is based on the well known maxim that "Justice
must not only be done but must appear to have been done". This maxim
lays down a rule of conduct for the Judges that whenever there is a
reasonable apprehension in the mind of a litigant that he would not get
justice from a particular Judge then in that event the principles of
natural justice demand that the particular Judge should not decide a
particular matter. Even the Supreme Court (in A.LR. 1965 Supreme
Court 1303) ha? made a pointed reference to this elementary rule of
naturaL justice. As the Law stands at present, general powers of trans-
fer and withdrawal of proceedings pending in the District Courts vest
in the High Court (vide Section 24 of the Code of Civil Procedure, 1908).
But strangely enough no such provision exists for Judges of the High
Court. No specific provisions exist for enabling the aggrieved parties to
seek withdrawal and transfer of proceedings pending before High Court
Judges even when sound and reasonable apprehension exists for the
same.

It is, therefore, necessary that such a provision be made and power
should be conferred upon the Supreme Court to transfer and withdraw
proceedings pending before a Judge or Judges of High Court to any
other Judge of the same High Court or to any other High Court. Such
a provision would be fair to the Judges and to the litigants, thereby en-
suring and strengthening judicial independence which is absolutely
necessary f6r enforcing the Rule of Law.

OM PRAKASH TYAGI.
Hence this Bill.

B. N. BANERJEE,
Secretary..
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