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The following Act, of Parliament received the assent of the President

on the 9th September, 1976, and is hereby published for general informa-
tion : —

THE CODE OF CIVIL PROCEDURE (AMENDMENT) ACT,
1976

No. 104 OF 1976
[9th September, 1976.]

An Act further to amend the Code of Civil Procedure, 1908, and the
Limitation Act, 1963.

BE it enacted by Parliament in the Twenty-seventh Year of the
Republic of India as follows: —

CHAPTER I
PRELIMINARY

1. (1) This Act may be called the Code of Civil Procedure (Amend-
ment) Act, 1976.

(2) It shall come into force on such date as the Central Government
may, by notification in the Official Gazette, appoint, and different dates
may be appointed for different provisions of this Act, and any reference
in any provision to the commencement of this Act or to the commencement
of the Code of Civil Procedure (Amendment) Act, 1976, as the case may
be, shall be construed as a reference to the coming into force of that
provision.

Short
title and
commen-
cement.
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CHAPTER II
AMENDMENT OF THE SECTIONS

2. In the Code of Civil Procedure, 1908 (hereinafter referred to as
the principal Act), in section 1, for sub-section (3), the following sub-
sections shall be substituted, namely: —

Amend-
ment of

section 1.

5 of 1908.

' (3) It extends to the whole of India except—

(a) the State of Jammu and Kashmir;
(b) the State of Nagaland and the tribal areas:

Provided that the Stata Government concerned may, by
notification in the Official Gazette, extend the provisions of this
Code or any of them to the whole or part of the State of Naga-
land or such tribal areas, as the case may be, with such supple-
mental, incidental or consequential modifications as may be
specified in the notification.

Explanation.—In this clause, "tribal areas" means the terri-
tories which, immediately before the 21st day df January, 1972,
were included in the tribal areas of Assam as referred to in
paragraph 20 of the Sixth Schedule to the Constitution.

(4) In relation to the Amindivl Islands, and the East Godavarl,
West Godavari and Visakhapatnam Agencies in the State of Andhra
Pradesh and the Union territory of Lakshadweep, the application of
this Code shall be without prejudice to the application of any rule or
regulation for the time being in force in such Islands, Agencies or
such Union territory, as the case may be, relating to the application
of this Code.'.

3. In section 2 of the principal Act,—

(i) in clause (2), the words and figures "section 47 or" shall be
omitted;

(ii) in clause (17), in sub-clause (fa), for the words "the Indian
Civil Service", the words "an All-India Service" shall be substituted.

Amend-
ment of
section 2.

4. In section 8 of the principal Act, for the figures and words "77 and
155 to 158", the figures and word "77, 157 and 158" shall be substituted.

Amend-
ment of
lection 8,

5. In section 9 of the principal Act, the Explanation shall be
numbered as Explanation 1, and after Explanation I as so numbered,
the following Explanation shall be inserted, namely: —

Amend-
ment of
lection 0.

"Explanation I/.—For the purposes of this section, it is im-
material whether or not any fees are attached to the office referred
to In Explanation I or whether or not such office is attached to a
particular place.".

6. In section 11 of the principal Act, after Explanation VI, the follow-
ing Explanations shall be inserted, namely: —

"Ejrplanation VIL—The provisions of this section shall apply to
a proceeding for the execution of a decree and references in this sec-
tion to any suit, issue or former suit shall be construed as references,
respectively, to a proceeding for the execution of the decree, question

Amend-
ment of
section 11.
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arising in such proceeding and a former proceeding for the execution
of that decree.

Explanation VIII.—An issue heard and finally decided by a Court
of limited jurisdiction, competent to decide such issue, shall operate
as res judicata in a subsequent suit, notwithstanding that such Court
of limited jurisdiction was not competent to try such subsequent suit
or the suit in which such issue has been subsequently raised."-

X In section 20 of the principal Act —

(i) Explanation I shall be omitted, and

(W) for the word and figures "Explanation II", the word "Expla-
nation" shall be substituted.

Amend-
ment of
section 20.

8. Section 21 of the principal Act shall be re-numbered as sub-section
(1) of that section, and, after sub-section (1) as so re-numbered, the
following sub-sections shall be insertedi namely: —

Amend-
ment of
section 21

"(2) No objection as to the competence of a Court with refer-
ence to the pecuniary limits of its jurisdiction shall be allowed by
any Appellate or Revisional Court unless such objection was taken
In the Court of first instance at the earliest possible opportunity,
and, In all cases where issues are settled, at or before such settle-
ment, and unless there has been a consequent failure of justice.

(3) No objection as to the competence of the executing Court
with reference to the local limits of Its jurisdiction shall be allowed
by any Appellate or Revisional Court unless such objection was taken
in the executing Court at the earliest possible opportunity, and
unless there has been a consequent failure of justice.". >

9. After section 21 of the principal Act, the following section shall
be inserted, namely: —

Insertion
of
new (joc-
tlon 21A.
Bar on
suit to set
aside de-
cree on
objection
as to place
of suing

'21A. No suit shall lie challenging the validity of a decree passed
in a former suit between the same parties, or between the parties
under whom they or any of them claim, litigating under the same
title, on any ground based on an objection as to the place of suing.

Explanation.—The expression "former suit" means a suit which
has been decided prior to the decision in the suit in which the vali-
dity of the decree is questioned, whether or not the previously
decided suit was instituted prior to the suit in which the validity
of such decree is questioned.'.

10. In section 24 of the principal Act,—

(i) In sub-section (2), for the words "thereafter tries such suit",
the words "is thereafter to try or dispose of such suit or proceeding"
shall be substituted;

(if) for sub-section (3), the following sub-section shall be sub-
stituted, namely: —

'(3) For the purposes of this section,—

(a) Courts of Additional and Assistant Judges shall be
deemed to be subordinate to the District Court;

Amend-
ment of
section 24,



1264 T H E GAZETTE OF INDIA EXTRAORDINARY [PART l i -

ft)) "proceeding" includes a proceeding for the execu-
tion of a decree or order.';

(Hi) after sub-section (4), the following sub-section shall be
inserted, namely: —

"(5) A suit or proceeding may be transferred under this
section from a Court which has no jurisdiction to try it.".

11. For section 25 of the principal Act, the following section shall be
substituted, namely: —

Substitu-
tion of
new sec-
tion for
section 28,

"25. (1) On the application of a party, and after notice to the
parties, and after hearing such of them as desire to be heard, the
Supreme Court may, at any stage, if satisfied that an order under
this section is expedient for the ends of justice, direct that any suit,
appeal or other proceeding be transferred from a High Court or
other Civil Court in one State to a High Court or other Civil Court
In any other State.

Power
of
Supreme
Court
to
transfer
suits,
etc

(2) Every application under this section shall be made by
a motion which shall be supported by an affidavit.

(3) The Court to which such suit, appeal or other proceeding
is transferred shall, subject to any special directions In the order
of transfer, either re-try It or proceed from the stage at which it
was transferred to it.

(4) In dismissing any application under this section, the Sup-
reme Court may, If It is of opinion that the applicatiion was frivo-
lous or vexatious, order the applicant to pay by way of compensa-
tion to any person who has opposed the application such sum, not
exceeding two thousand rupees, as it considers appropriate In the
circumstances of the case.

(5) The law applicable to any -suit, appeal or other proceeding
transferred under this section shall be the law which the Court in
which the suit, appeal or other proceeding was originally instituted
ought to have applied to such suit, appeal or proceeding.".

12. In section 28 of the principal Act, after sub-section (2), the
following sub-section shall be inserted, namely:—

Amend-
ment of
section 28.

"(3) Where the language of the summons sent for service In
another State is different from the language of the record referred
to In sub-section (2), a translation of the record,—

(a) In Hindi, where the language of the Court Issuing the
summons Is Hindi, or

(b) In Hindi or English where the language of such record Is
other than Hindi or English,

shall also be sent together with the record sent under that sub-
section.".



Sec; 1] THE GAZETTE OF INDIA EXTRAORDINABY 1265

13. To sub-section (1) of section 34 of the principal Act, the following
proviso and Explanations shall be added, namely: —

'Provided that where the liability in relation to the sum so ad-
judged had arisen out of a commercial transaction, the rate of such
further interest may exceed six per cent, per annum, but shall not
exceed the contractual rate of interest or where there is no contrac-
tual rate, the rate at which moneys are lent or advanced by nationa-
lised banks in relation to commercial transactions.

Amend-
ment of
section 34.

Explanation I.—In this sub-section, "nationalised bank" means a
corresponding new bank as denned in the Banking Companies (Ac-
quisition and Transfer of Undertakings) Act, 1970.S of 1970.

Explanation II.—For the purposes of this section, a transaction
is a commercial transaction, if it is connected with the industry,
trade or business of the party incurring the liability.'.

14, In section 35A of the principal Act,—

(i) in sub-section (1), for the words "excluding an appeal",
the words "excluding an appeal or a revision" shall be substituted;

(it) in sub-section (2), for the words "one thousand rupees",
the words "three thousand rupees" shall be substituted.

Amend-
ment of
Hection
35A.

15. After section 35A of the principal Act, the following section shall
be inserted, namely:—

Insertion
of new
section
35B.

"35B. (1) If, on any date fixed for the hearing of a suit or for
taking any step therein, a party to the suit—

Costs for
causing
delay.

(a) falls to take the step which he was required by or under
this Code to take on that date, or

(b) obtains an adjournment for taking such step or for pro-
ducing evidence or on any other ground,

the Court may, for reasons to be recorded, make an order requiring
such party to pay to the other party such costs as would, in the
opinion of the Court, be reasonably sufficient to reimburse the other
party in respect of the expenses incurred by him in attending the
Court on that date, and payment of such costs, on the date next fol-
lowing the date of such order, shall be a condition precedent to the
further prosecution of—

(a) the suit by the plaintiff, where the plaintiff wae ordered
to pay such costs,

(b) the defence by the defendant, where the defendant was
ordered to pay such costs.

Explanation.—Where separate defences have been raised by the
defendants or groups of defendants, payment of such costs shall be
a condition precedent to the further prosecution of the defence by
such defendants or groups of defendants as have been ordered by the
Court to pay such costs.



I266 THE GAZETTE OF INDIA EXTRAORDINARY [PART II—

(2) The costs, ordered to be paid under sub-section (l)t shall not,
if paid, be Included in the costs awarded in the decree passed in the
suit; but, if such costs are not paid, a separate order shall be drawn
up indicating the amount of such costs and the names and addresses
of the persons by whom such costs are payable and the order «o
drawn up shall be executable against such persons.".

16. For section 36 of the principal Act, the following section shall be
substituted, namely:—

Substitu-
tion of
new sec-
tion for
flection 36.

"36. The provisions of this Code relating to the execution of
decrees (including provisions relating to payment under a decree)
shall, so far as they are applicable, be deemed to apply to the exe-
cution of orders (including payment under an order).".

Applica-
tion to
orders.

17. In section 37 of the principal Act, the following Explanation shall
be inserted at the end, namely:^

Amend-
ment of
flection 37.

"Eocplanatlon.—The Court of first instance does not cease to
have jurisdiction to execute a decree merely on the ground that after
the institution of the suit wherein the decree was passed or after
the passing of the decree, any area has been transferred from the
jurisdiction of that Court to the jurisdiction of any other Court; but,
in every such case, such other Court shall also have jurisdiction to
execute the decree, If at the time of making the application for exe-
cution of the decree it would have jurisdiction to try the said suit.".

18. In section 39 of the principal Act,—

(i) in sub-section (1), after the words "to another Court", the
words "of competent jurisdiction" shall be inserted;

(ii) after sub-section (2), the following sub-section shall be in-
serted, namely:—

"(3) POT the purposes of this section, a Court shall be
deemed to be a Court of competent jurisdiction if, at the time
of making the application for the transfer of decree to it, such
Court would have jurisdiction to try the suit in which such
decree was passed.".

Amend-
ment of
section 39.

19. Section 42 of the principal Act shall be re-numbered as sub-
section (1) of that section, and, after sub-section (1) as so re-numbered,
the following sub-sections shall be inserted, namely: —

"(2) Without prejudice to the generality of the provisions of
sub-section (1), the powers of the Court under that sub-section shall
include the following powers of the Court which passed the decree,
namely:—

(a) power to send the decree for execution to another Court
under section 39;

(b) power to execute the decree against the legal repre-
sentative of the deceased judgment-debtor under section 50;

(c) power to order attachment of a decree.

Amend-
ment of
section 42.
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(3) A Court passing an aider in exercise of the powers specified
in sub-section (2) shall send a copy thereof to the Court which
passed the decree.

(4) Nothing in this section shall be deemed to confer on the
Court to which a decree is sent for execution any of the following
powers, namely:—

(a) power to order execution at the instance of the trans-
feree of the decree;

(b) in the case of a decree passed against a firm, power to
grant leave to execute such decree against any person, other
than such a person as is referred to in clause (b), or clause (c),
of sub-rule (1) of rule 50 of Order XXI.".

2*. In section 47 of the principal Act,—
(i) sub-section (2) shall be omitted;
(ii) for the Explanation, the following Explanations shall be

substituted, namely: —
"Explanation I.—For the purposes of this section, a plaintiff

whose suit has been dismissed and a defendant against whom a suit
has been dismissed are parties to the suit.

Explanation II.— (a) For the purposes of this section, a pur-
chaser of property at a sale in execution of a decree shall be deemed
to be a party to the suit in which the decree is passed; and

(b) all questions relating to the delivery of possession of such
property to such purchaser or his representative shall be deemed
to be questions relating to the execution, discharge or satisfaction
of the decree within the meaning of this section.".

Amend-
ment of
section 47,

21. In section 51 of the principal Act, in clause (c), the words and
figures "for such period not exceeding the period specified in section 58,
where arrest and detention is permissible under that section," shall be
Inserted at the end.

Amend-
ment of
section 51.

22. In section 58 of the principal Act,—
(i) in sub-section (/),—

(a) in clause (0), for the words "fifty rupees, for a period
of six months, and,", the words "one thousand rupees, for a
period not exceeding three months, and," shaJl be substituted;

(b) for clause (b), the following clause shall be substituted,
namely:—

"(b) where the decree is for the payment of a sum of
money exceeding five hundred rupees, but not exceeding one
thousand rupees, for a period not exceeding six weeks:";
(c) In the first proviso, for the words "said period of six

months or six weeks, as the case may be,", the words "said
period of detention" shall be substituted;
(ii) after sub-section (7), the following sub-section shall be

Inserted, namely: —
"(1A) For the removal of doubts, it is hereby declared that

no order for detention of the judgment-debtor in civil prison in
execution of a decree for the payment of money shall be made,
where the total amount of the decree does not exceed five
hundred rupees.".

Amend-
ment of
section 58.
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23. In section 60 of the principal Act,—
(i) in the proviso to sub-section (i),—

(a) in clause (c), for the words "an agriculturist", the
words "an agriculturist or a labourer or a domestic servant"
shall be substituted;

(fa) in clause (fif), after the words "pensioners of the Gov-
ernment", the words "or of a local authority or of any other
employer" shall be inserted;

(c) In clause (i),—
(i) for the words "two hundred rupees and one-half

the remainder", the words "four hundred rupees and two-
thirds ol the remainder" shall be substituted;

(ii) for the proviso, the following proviso shall be sub-
stituted, namely: —

"Provided that where any part of such portion of
the salary as is liable to attachment has been under
attachment, whether continuously or intermittently, for
a total period of twenty-four months, such portion shall
be exempt from attachment until the expiry of a further
period of twelve months, and, where such attachment
has been made in execution of one and the same decree,
shall, after the attachment has continued for a total
period of twenty-four months, be finally exempt from
attachment in execution of that decree.";

Amend-
ment of
Section
00.

(d) for clause (j), the following clause shall be substi-
tuted, namely:—

"(j) the pay and allowamces of persons to whom the Air,
Force Act, 1950, or the Army Act, 1950, or the Navy Act,
1957, applies;";

45 of 1000.

46 of 1990.
62 of 1917.(e) after clause (k), the following clauses shall be inserted,

namely:.—
"(fca) all deposits and other sums in or derived from

any fund to which the public Provident Fund Act, 1968, for
the time being applies, in so far as they are declared by the
said Act as not to be liable to attachment;

(Jcb) all moneys payable under a policy of insurance
on the life of the judgment-debtor;

(Jcc) the interest of a lessee of a residential building to
which the provisions of law for the time being in force re-
lating to control of rents and accommodation apply;";
(f) for Explanation I, the following Explanation shall be

substituted, namely:—

"Explanation I.—The moneys payable in relation to the
matters mentioned In clauses (g), (h), (i), (ia), (j), (I) and
(o) are exempt from attachment or sale, whether before or
after they are actually payable, and, in the case of salary, the
attachable portion thereof is liable to attachment, whether
before or after it is actually payable.";

23 of 196B.
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(g) in Explanation 2, for the words, figure, brackets and
letters "Explanation 2.—In clauses (h) and (i)", the words,
figures, brackets and letters "Explanation II.—In clause (i) and
{la)" shall be substituted;

(h) in Explanation 3, for the figure "3", the figures "III"
shall be substituted;

(i) after Explanation III as so amended, the following
Explanations shall be inserted, namely: —

'Explanation IV.—For the purposes of this proviso,
"wages" includes bonus, and "labourer'' includes a skilled,
unskilled o(r semi-skilled labourer.

Explanation V.—For the purposes of this proviso, the ex-
pression "agriculturist" means a person who cultivates land
personally and who depends for his livelihood mainly on the
Income from agricultural land, whether as owner, tenant,
partner or agricultural labourer.

Explanation VI.—For the purposes of Explanation V, an
agriculturist shall be deemed to cultivate land personally,
if he cultivates land—

(a) by his own labour, or
(b) by the labour of any member of his family, or
(c) by servants or labourers on wages payable in

cash or in kind (not being as a share of the produce), or
both.';

(ii) after sub-section (1), the following sub-section shall be in-
ferted, namely: ~

"(1A) Notwithstanding anything contained in any other law
for the time being in force, an agreement by which a person
agrees to waive the benefit of any exemption under this section
shall be void.".

24. In section 63 of the principal Act, after sub-section (2), the follow-
ing Explanation shall be inserted, namely: —

Amend-
ment of
section 63.

'Explanation.—For the purposes of sub-section (2), "proceeding
taken by a Court" does not include an order allowing, to a decree-
holder who has purchased property at a sale held in execution of
a decree, set off to the extent of the purchase price payable by him.'.

25. In section 66 of the principal Act, in sub-section (1), the following
shall be inserted at the end, namely: —

Amend-
ment of
section 66.

"and in any suit by a person claiming title under a purchase so
certified, the defendant shall not be allowed to plead that the
purchase was made on his behalf or on behalf of someone through
whom the defendant claims.".

26. In section 75 of the principal Act, after clause (d), the following
clauses shall be inserted, namely: —

"(e) to hold a scientific, technical, or expert Investigation;

(f) to conduct sale of property which is subject to speedy and
natural decay and which is in the custody of the Court pending the
determination of the suit;

Amend-
ment of
section 75.
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(g) to perform any ministerial act;".

27. Section 80 of the principal Act shall be re-numbered as sub-sec-
tion (1) thereof, and—

(a) in sub-section (1) as so re-numbered, for the wordg "No suit
shall be instituted", the words, brackets and figure "Save as other-
wise provided in sub-section (2), no suit shall be instituted" shall
be substituted; and

(b) after sub-section (1) as so re-numbered, the following sub-
sections shall be Inserted, namely: —

"(2) A suit to obtain an urgent or immediate relief against
the Government (including the Government of the State of
Jammu and Kashmir) or any public officer in respect of any act
purporting to be done by such public officer in his official capa-
city, may be instituted, with the leave of the Court, without
serving any notice as required by sub-section (1); but the Court
shall not grant relief in the suit, whether interim or otherwise,
except after giving to the Government or public officer, as the
case may be, a reasonable opportunity of showing cause in res-
pect of the relief prayed for in the suit:

Provided that the Court shall, if it is satisfied, after hearing
the parties, that no urgent or immediate relief need be granted
in the suit, return the plaint for presentation to it after comply-
ing with the requirements of sub-section (I).

Amend-
ment of
section BO.

(3) No suit instituted against the Government or against a
public officer in respect of any act purporting to, be done by such
public officer in his official capacity shall be dismissed merely by
reason of any error or defect in the notice referred to in sub-
section (1), if in such notice—

(a) the name, description and the residence of the
plaintiff had been so given as to enable the appropriate
authority or the public officer to identify the person serving
the notice and such notice had been delivered or left at the
office of the appropriate authority specified in sub-section
(1), and

(b) the cause of action and the relief claimed by th«
plaintiff had been substantially indicated.".

28. In section 82 of the principal Act,—

(i) for sub-section (2), the following sub-section shall be sub-
stituted, namely: —

"(1) Where, in a suit by or against the Government or
by or against a public officer in respect of any act purporting
to be done by him in his official capacity, a decree is passed
against the Union of India ur a State or, as the case may be,
the public officer, such decree shall not be executed except in
accordance with the provisions of sub-section (2).";

Amend-
ment of
flection 82.
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(ii) in sub-section (2), for the words "such report", the woras
"such decree" shall be substituted.

29. In section 86 of the principal Act,— Amend-
ment of
section 86.(i) in sub-section (1),—

(a) the words "Ruler of a" shall be omitted;

(b) in the proviso, lor the words "a Huler", the words "a
foreign State" shall be substituted;

(it) in sub-section (2),—

(a) for the words "the Ruler", wherever they occur, the
words "the foreign State" shall be substituted;

(b) in clause (a), for the ward "him", the word "it" shall
be substituted;

(c) in clause (b), for the word "himself", the word "itself"
shall be substituted;

(d) in clause (d), for the word "him", the word "it" shall
be substituted;
(Hi) for sub-section (3), the following sub-section shall be sub-

stituted, namely:-—

"(3) Except with the consent of the Central Government,
certified in writing by a Secretary tq that Government, no
decree shall be executed against the property of any foreign
State.";

(iv) in sub-section (4),—

(a) clause (o) shall be re-lettered as clause (aa), and before
clause (aa) as so re-lettered, the following clause shall be insert-
ed, namely: —

"(a) any Ruler of a foreign State;";

(b) in clause (c), for the words "or retinue of the Ruler,
Ambassador", the words "of the foreign State or the staff or
retinue of the Ambassador" shall be substituted;

(c) for the words "as they apply in relation to the Ruler
of a foreign State", the words "as they apply in relation to »
foreign State" shall be substituted;

(v) after sub-section (4), the following sub-sections shall be in-
serted, namely: —

"(5) The following persons shall not be arrested under thin
Code, namely: —

(a) any Ruler of a foreign State;

(b) any Ambassador or Envoy of a foreign State;

(c) any High Commissioner of a Commonwealth coun-
try;
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(d) any such member of the staff of the foreign State
or the staff or retinue of the Ruler, Ambassador or Envoy
of a foreign State or of the High Commissioner of a Com-
monwealth country, as the Central Government may, by
general or special order, specify in this behalf.

(6) Where a request is made to the Central Government for
the grant of any consent referred to in sub-section (1), the Cen-
tral Government shall, before refusing to accede to the request
in whole or in part, give to the person making the request a
reasonable opportunity of being heard.".

30. In section 91 of the principal Act,—Amend-
ment of
section 91. (1) for the heading, the following heading shall be substituted,

namely: —

"PUBLIC NUISANCES AND OTHER WRONGFUL ACTS AFFECTING THE PUBLIC";

(ii) for sub-section (l)t the following sub-section shall be subs-
tituted, namely: —

"(1) In the case of a public nuisance or other wrongful act
affecting, or likely to affect, the public, a suit for a declaration
and injunction or for such other relief as may be appropriate in
the circumstances of the case, may be instituted,—

(a) by the Advocate-General, or

(b) with the leave of the Court, by two or more per-
sons, even though no special damage has been caused to
such persons by reason of such public nuisance or other
wrongful act.".

31. In section 92 of the principal Act,—

(i) in sub-section (1), for the words "consent in writing of the
Advocate-General,", the words "leave of the Court," shall be substi-
tuted;

(ii) after sub-section (2), the following sub-section shall be in-
serted, namely: —

Amend-
ment of
section 92.

"(3) The Court may alter the original purposes of an ex-
press or constructive trust created for public purposes of a chari-
table or religious nature and allow the property or income of
such trust or any portion thereof to be applied cy pres in one
or more of the following circumstances, namely: —

(a) where the original purposes of the trust, in whole
or in part,—

(i) have been, as far as may be, fulfilled; or

(ii) cannot be carried out at all, or cannot be car-
ried out according to the directions given in the instru-
ment creating the trust or, where there is no such instru-
ment, according to the spirit of the trust; or
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(b) where the original purposes of the trust provide a
use for a part only of the property available by virtue of
the trust; or

(c) where the property available by virtue of the trust
and other property applicable for similar purposes can be
more effectively used in conjunction with, and to that end
can suitably be made applicable to any other purpose, regard
being had to the spirit of the trust and its applicability to
common purposes; or

(d) where the original purposes, in whole or in part,
were laid down by reference to an area which then was, but
has since ceased to be, a unit for such purposes; or

(e) where the original purposes, in whole or in part,
have, since they were laid down,—

(i) been adequately provided for by other means, or

(fi) ceased, as being useless or harmful to the com-
munity, or

(in) ceased to be, in law, charitable, or

(iv) ceased in any other way to provide a suitable
and effective method of using the property available by
virtue of the trust, regard being had to the spirit of the
trust".

32. In section 95 of the principal Act, in sub-section (1), for the
words "expense or injury caused to him", the words and brackets "ex-
pense or injury (including injury to reputation) caused to him" shall be
substituted.

Amend-
ment of
section
95.

33. In section 96 of the principal Act, after sub-section (3), the follow-
ing sub-section shall be inserted, namely: —

Amend-
ment of
section
96.

" (4) No appeal shall lie, except on a question of law, from
a decree in any suit of the nature cognisable by Courts of Small
Causes, when the amount or value of the subject-matter of the
original suit does not exceed three thousand rupees.".

34. In section 98 of the principal Act, in sub-section (2), in the pro-
viso, for the words "composed of two Judges belonging to a Court consist-
Ing of more than two Judges", the words "composed of two or other
even number of Judges belonging to a Court consisting of more Judges
than those constituting the Bench" shall be substituted.

Amend-
ment of
section
98.

35. In section 99 of the principal Act,—

(i) after the words "any misjoinder", the words "or non-joinder"
shall be inserted;

(ii) the following proviso shall be added at the end, namely: —

"Provided that nothing in this section shall apply to non-
joinder of a necessary party.".

Amend-
ment of
section
09.
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36. After section 99 of the principal Act, the following section shall
De inserted, namely: —

Insertion
of new
nection
yyA.

"99A. Without prejudice to the generality of the provisions of
section 99, no order under section 47 shall be reversed or sub-
stantially varied, on account of any error, defect or irregularity In
any proceeding relating to such order, unless such error, defect or
irregularity has prejudicially affected the decision of the case.".

No order
under
•ecion
4710 be
reversed
or modifi-
ed unless
decision
of the
case is
prejudi-
cially
affected.

37. For section 100 of the principal Act, the following section shall
be substituted, namely: —

Substitu-
tion of
new sec-
tion for
section
100.

"100. (1) Save as otherwise expressly provided in the body of
this Code or by any other law for the time being in force, an appeal
shall lie to the High Court from every decree passed in appeal by
any Court subordinate to the High Court, if the High Court is
satisfied that the case involves a substantial question of law.

Second
appeal.

(2) An appeal may lie under this section from an appellate
decree passed ex parte.

(3) In an appeal under this section, the memorandum of appeal
shall precisely state the substantial question of law involved in the
appeal.

(4) Where the High Court is satisfied that a substantial ques-
tion of law is involved in any case, it shall formulate that question.

(5) The appeal shall be heard on the question so formulated
and the respondent shall, at the hearing of the appeal, be allowed
to argue that the case does not involve such question:

Provided that nothing in this sub-section shall be deemed to
take away or abridge the power of the Court to hear, for reasons to
be recorded, the appeal on any other substantial question of law,
not formulated by it, if it is satisfied that the case involves such
question.".

38. After section U00 of the principal Act, the following section shall
be inserted, namely:—

Inser-
tion
of new
section
100 A.
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"100A. Notwithstanding anything contained in any Letters
Patent for any High Court or in any other instrument having the
force of law or in any other law for the time being in force, where
any appeal from an appellate decree or order is heard and decided
by a single Judge of a High Court, no further appeal shall lie from
the judgment, decision or order of such single Judge in such appeal
or from any decree passed in such appeal.".

No
further
appeal
in
certain
cases.

39. In section 102 of the principal Act, for the words "one thousand
rupees", the words "three thousand rupees" shall be substituted.

Amend-
ment of
section
102.

40. For section 103 of the principal Act, the following section shall
be substituted, namely: —

Substitu-
tion of
new sec-
tion for
section
103.

"103. In any second appeal, the High Court may, if the evidence
on the record is sufficient, determine any issue necessary for the
disposal of the appeal,—

Power
of
High
Court
to
deter-
mine
issue
of
fact.

(a) which has not been determined by the lower Appellate
Court or both by the Court of first instance and the lower Appel-
late Court, or

(b) which has been wrongly determined by such Court or
Courts by reason of a decision on such question of law as is
referred to in section 100.".

41. In section 104 of the principal Act, in sub-section (1), after clause
(/f), the following clause shall be inserted, namely: —

Amend-
ment 0/
sectioD
104."(ffa) an order under section 91 or section 92 refusing leave to

institute a suit of the nature referred to in section 91 or section 92,
as the case may be;".

42. In section 105 of the principal Act, in sub-section (2), the words
"made after the commencement of this Code" shall be omitted.

Amend-
ment of
flection
105.

43. Section 115 of the principal Act shall be re-numbered as sub-
•ection (1) thereof, and—

Amend-
ment of
section 115.

(a) to sub-section (1) as so re-numbered, the following proviso
shall be added, namely: —

"Provided that the High Court shall not, under this section,
vary or reverse any order made, or any order deciding an issue,
in the course of a suit or other proceeding, except where—

(a) the order, if it had been made in favour of the party
applying for revision, would have finally disposed of the
suit or other proceeding, or

fb) the order, if allowed to stand, would occasion a
failure of justice or cause irreparable injury to the party
against whom it was made.";
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(b) after sub-section (1) as so re-numbered, the following sub-
section and Explanation shall be inserted, namely: —

" (2) The High Court shall not, under this section, vary or
reverse any decree or order against which an appeal lies either
to the High Court or to any Court subordinate thereto.

Eocplawption.—In this section, the expression "any case which
has been decided" includes any order made, or any order
deciding an issue, in the course of a suit or other proceeding.".

44. In section 123 of the principal Act,—

(i) in sub-sections (3), (4) and (5), for the words "Chief
Justice or Chief Judge", wherever they occur, the words "High
Court" shall, subject to such grammatical variations as may be
necessary, be substituted;

(ii) in sub-section (3), the proviso shall be omitted.

Amend-
ment of
section
123.

45. In section 135A of the principal Act, for sub-section (1), the
following sub-section shall be substituted, namely: —

Amend-
ment of
section
USA. "(1) No person shall be liable to arrest or detention in prison

under civil process—

(a) if he is a member of—

(i) either House of Parliament, or

(ii) the Legislative Assembly or Legislative Council of
a State, or

(iii) a Legislative Assembly of a Union territory,

during the continuance of any meeting of such House of Parlia-
ment or, as the case may be, of the Legislative Assembly or the
Legislative Council;

(b) If he is a member of any committee of—

(i) either House of Parliament, or

{ii) the Legislative Assembly of. a State or Union
territory, or

(iii) the Legislative Council of a State,

during the continuance of any meeting of such committee;

(c) if he Is a member of—

(i) either House of Parliament, or

(ii) a Legislative Assembly or Legislative Council of a
State having both such Houses,

during the continuance of a joint sitting, meeting, conference or
joint committee of the Houses of Parliament or Houses of the
State Legislature, as the case may be;

and during the forty days before and after such meeting, sitting or
conference.".
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46. In, section 139 of the principal Act, after clause (a), the following
clause shall be inserted, namely: —

"(aa) any notary appointed under the Notaries Act. 1952: or"W Of 1962.

Amend-
ment of
section
139.

47. In section 141 of the principal Act, the following Explanation
shall be inserted, namely: —

'Explanation.--In this section, the expression "proceedings"
includes proceedings under Order IX, but does not include any
proceeding under article 226 of the Constitution.',

Amend-
ment of
section
141.

48. In section 144 of the principal Act,—

(i) in sub-section (1),—

(a) for the words "varied or reversed, the Court of first
instance", the words "varied or reversed in any appeal, revision
or other proceeding or is set aside or modified in any suit
instituted for the purpose, the Court which passed the decree or
order" shall be substituted;

Amend-
ment of
section
144.

(b) for the words "such part thereof as has been varied or
reversed", the words "such part thereof as has been varied,,
reversed, set aside or modified" shall be substituted;

(c) for the words "consequential on such variation or
reversal", the words "consequential on such variation, reversal,
seating aside or modification of the decree or order" shall be
substituted;

(ii) in sub-section (2), the following Explanation shall be
inserted, namely: —

'Explanation.—For the purposes of sub-section (I), the
expression "Court which passed the decree or order" shall be
deemed to include,—-

(a) where the decree or order has been varied or
reversed in exercise of appellate or revisional jurisdiction,
the Court of first instance;

(b) where the decree or order has been set aside by a
separate suit, the Court of first instance which passed such
decree or order;

(c) where the Court of first instance has ceased to exist
or has ceased to have jurisdiction to execute it, the Court
which, if the suit wherein the decree or order was passed
were instituted at the time of making the application for
restitution under this section, would have jurisdiction to try
such suit.'.

49. In section 145 of the principal Act,—

(i) for the words "has become liable as surety", the words "lias
furnished security or given a guarantee" shall be substituted;

Amend-
ment of
section
145.

{ii) for the portion beginning with the words "the decree or
order may be executed against him", and ending with the words and
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figure's "within the meaning of section 47:", the following shall be
substituted, namely: —

"the decree or order may be executed in the manner herein
provided for the execution of decrees, namely:'—

(i) if he has rendered himself personally liable, against
him to that extent;

(ii) if he has furnished any property as security, by
sale of such property to the extent of the security;

(in) if the case falls both under clauses (i) and (n),
then to the extent specified in those clauses,

and such person shall be deemed to be a party within the
meaning of section 47:".

50. After section 148 of the principal Act, the following section shall
be inserted, namely. ~

Insertlon
of new
section
148A.

"148A. (1) Where an application is expected to be made, or has
been made, in a suit or proceeding instituted, or about to be instituted,
in a Court, any person claiming a right to appear before the Court on
the hearing of such application may lodge a caveat in respect thereof.

Right to
lodge a
caveat.

(2) Where a caveat has been lodged under sub-section (1), the
person by whom the caveat has been lodged (hereinafter referred to
as the caveator) shall serve a notice of the caveat by registered
post, acknowledgment due, on the person by whom the application
has been, or is expected to be, made, under sub-section (1).

(3) Where, after a caveat has been lodged under sub-section (1),
any application is filed in any suit or proceeding, the Court shall
serve a notice of the application on the caveator.

(4) Where a notice of any caveat has been served on the
applicant, he shall forthwith furnish the caveator, at the caveator's
expense, with a copy of the application made by him and also with
copies of any paper or document which has been, or may be, filed
by him in support of the application.

(5) Where a caveat has been lodged under sub-section CO, such
caveat shall not remain in force after the expiry of ninety days from
the date on which it was lodged unless the application referred to
in sub-section (1) has been made before the expiry of the said
period.".

51. After section 153 of the principal Act, the following sections shall
be inserted, namely: —

Insertion
oi new
sections
153A and
1B3B.
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"153A. Where an Appellate Court dismisses an appeal under
rule 11 of Order XLI, the power of the Court to amend, under
section 152, the decree or order appealed against may be exercised
by the Court which had passed the decree or order in the first
instance, notwithstanding that the dismissal of the appeal has the
effect of confirming the decree or order, as the case may be, passed
by the Court of first instance.

Power v
amend
decree
or order
where
appeal la
summari-
ly dis-
missed.

153B. The place in which any Civil Court is held for the pur-
pose of trying any suit shall be deemed to be an open Court, to which
the public generally may have access so far as the same can
conveniently contain them:

Place of
trial to
be deem-
ed to b«
open
Court.Provided that the? presiding Judge may, if he thinks fit, order

at any stage of any inquiry into or trial of any particular case, that
the public generally, or any particular person, shall not have access
to, or be or remain in, the room or building used by the Court.".

CHAPTER III
AMENDMENT OF THE ORDERS

52. In the First Schedule to the principal Act (hereinafter referred
to as the First Schedule), in Order I,—

Amend-
ment of
Order I

(i) for rule 1, the following rule shall be substituted, namely:—

"1. All persons may be joined in one suit ais plaintiffs
where—

Who may
be joined
ag plain-
tiffs.(a) any right to relief in respect of, or arising out of,

the same act or transaction or series of acts or transactions
is alleged to exist in such persons, whether jointly, seve-
rally or in the alternative; and

(b) if such persons brought separate suits, any common
question of law or fact would arise.";

(ii) for rule 3, the following rule shall be substituted, namely:—
"3. All persons may be joined in one suit as defendants

where—
Who may
be joined
as defen-
dants.(p.) any right to relief in respect of, or arising out of,

the same act or transaction or series of acts or transac-
tions is alleged to exist against such persons, whether
jointly, severally or in the alternative; and

(b) if separate suits were brought against such per-
sons, any common question of law or fact would arise.";

(iii) after rule 3, the following rule shall be inserted, namely:—

"3A. Where it appears to the Court that any joinder of
defendants may embarrass or delay the trial of the suit, the
Court may order separate trials or make such other order as may
be expedient in the interests of justice";

Power to
order
separate
trials ,
where
joinder
of defen-
dants may
embarrass
or delay
trial.
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(iv) for rule 8, the following rule shall be substituted, namely: —
"8. (/) Where there are numerous persons having the same

interest in one suit,—
One per-
son may
sue or
defend on
behalf of
all in

same
interest.

(a) one or more of such persons may, with the permis-
sion of the Court, sue or be sued, or may defend such suit,
on behalf of, or for the benefit of, all persons BO interested;

(b) the Court may direct that one or more of such per-
sona may sue or be sued, or may defend such suit, on be-
half of, or for the benefit of, all persons so interested.

(2) The Court shall, in every case where a permission or
direction ig given under sub-rule (1), at the plaintiffs expense,
give notice of the institution of the suit to all persons so inte-
rested, either by personal service, or, where, by Reason of the
number of persons or any other cause, such service is not reason-
ably practicable, by public advertisement, as the Court in each
case may direct.

(3) Any person on whose behalf, or for whose benefit, a suit
is instituted, or defended, under sub-rule (1), may apply to the
Court to be made a party to such suit.

(4) No part of the claim in any such suit shall be abandoned
under sub-rule (/), and no such suit shall be withdrawn under
subrrule (3), of rule 1 of Order XXIII, and no agreement, com-
promise or satisfaction shall be recorded in any such suit under
rule 3 of that Order, unless the Court has given, at the plaintiffs
expense, notice to all persons so interested in the manner speci-
fied In sub-rule (2).

(5) Where any person suing or defending in any such suit
does not proceed with due diligence in the suit or defence, the
Court may substitute in his place any other person having the
same interest in the suit.

(6) A decree passed in a suit under this rule shall be bind-
ing on all persons on whose behalf, or for whose benefit, the suit
is instituted, or defended, as the case may be.

Explanation.—For the purpose of determining whether the
persons who sue or are sued, or defend, have the same interest
in one suit, it is not necessary to establish that such persons
have the same cause of action as the persons on whose behalf, or
for whose benefit, they sue or are sued, or defend the suit, as the
case may be.";
(v) after rule 8, the following rule shall be inserted, namely:—

"8A. While trying a suit, the Court may, if satisfied that a.
person or body of persons is interested in any question of law
which is directly a-nd substantially in issue in the suit and that
it is necessary in the public interest to allow that person or
body of persons to present his or its opinion on that question
of law, permit that person or body of persons to present such
opinion and to take such part in the proceedings of the suit aB
the Court may specify.";

Power of
Court to
permit a
person Or
body of
persons to
present
opinion j r
to take
part in
the pro-
ceedings.
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(in) to rule 9, the following proviso shall be added, namely:—
"Provided that nothing in this rule shall apply to non-

joinder of a necessary party.";
(vii) after rule 10, the following rule shall be inserted, namely:—

"10A. The Court may, in its discretion, request any pleader
to address it as to any interest which is likely to be affected
by its decision on any matter in issue in any suit or proceeding,
if the party having the interest which is likely to be so affected
jr, not represented by any pleader.";

Power of
Court to
request
any
pleader
to ad-
dres.q it.

(viii) in rule 11, for the words "the suit", the words "a suit"
shall be substituted.

53. In the First; Schedule, in Order II, for rule fi, the following rule
shall be substituted, namely:—

Amend-
ment of
Order II.

"6. Where it appears to the Court that the joinder of causes of
action in one suit may embarrass or delay the trial or is otherwise
inconvenient, the Court may order separate trials or make such
other order as may be expedient in the interests of justice.".

Power of
Court to
order
separate
trials.

54. In the First Schedule, in Order III,—
Amend-
ment of
Order HI.(i) in rule 4,—

(a) in sub-rule (2),—

(i) for the words "filed in Court and shall be", the
words, brackets and figure "filed in Court and shall, for
the purposes of sub-rule (1), be" shall be substituted;

(ii) the following Explanation shall be inserted at the
end, namely:—

"Explanation—For the purposes of this sub-rule,
the following shall be deemed to be proceedings in the
suit,—

(a) an application for the review of decree or
order in the suit,

(b) an application under section 144 or under
section 152 of this Code, in relation to any decree or
order made in the suit,

(c) an appeal from any decree or order in the
suit, and

(d) any appliceition or act for the purpose of
obtaining copies of documents or return of docu-
ments produced or filed in the suit or of obtaining
refund of moneys paid into the Court in connection
with the suit.";
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(b) for sub-rule (3), the following sub-rule shall be substi-
tuted, namely:—

"(3) Nothing in sub-rule (2) shall be construed—

(a) as extending, as between the pleader and his
client, the duration for which the pleader is engaged, or

(b) as authorising service on the pleader of any
notice or document issued by any Court other than the
Court for which the pleader was engaged, except where
such service was expressly agreed to by the client in
the document referred to in sub-rule (1).";

(il) in rule 5, for the wordr, "Any process served on the pleader
of any party", the word9 "Any process served on the pleader who
has been duly appointed to act in Court for any party" shall be
substituted;

{in) in rule 6, after sub-rule (2), the following sub-rule uhall
be inserted, namely:—

"(3) The Court may, at any stage of the suit, order any
party to the suit not having a recognised agent residing within
the jurisdiction of the Court, or a pleader who has been duly
appointed to act in the Court on his behalf, to appoint, within a
specified time, an agent residing within the jurisdiction of the
Court to accept service of the process on his behalf.".

65. In the First Schedule, in Order V —Amend.
ment of
Order V. (i) in rule 1, in subrrule (1), after the proviso, the following

further proviso shall be insertedj namely:—•

"Provided further that where a summons has been issued,
the Court may direct the defendant to file the written statement
of his defence, If any, on the date of his appearance and cause an
entry to be made to that effect in the summons.";

(ii) for rule 15, the following rule shall be substituted, namely:—

"15. Where in any suit the defendant is absent from his resi-
dence at the time when the service of summons is soueht to be
effected on him at his residence and there is no likelihood of his
being found at the residence within a reasonable time and he
has no agent empowered to accept service of the summons on
his behalf, service may be made on any adult member of the
family, whether male or female, who is residing with him.

Explanation.--A servant is not a member of the family
within the meaning of this rule.";

Where
•ervice
may be
on an
adult
member
•f defen-
dant's
family.

(Hi) in rule 17, after the words "or where the serving officer,
after using all due and reasonable diligence, cannot find the defen-
dant", the words "who is absent from his residence at the time when
service is sought to be effected on him at his residence and there ia
no likelihood of his being found at the residence within a reasonable
time" shall be inserted;
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(iv) after rule 19, the following rule shall be inserted, name-
l y : -

"19A. (1) The Court shall, in addition to, and simultaneously
with, the issue of summons for service in the manner provided
in rules 9 to 19 (both inclusive), also direct the summons to be
served by registered post, acknowledgment due, addressed to the
defendant, or his agent empowered to accept the service, at the
place where the defendant, or his agent, actually and voluntarily
resides or carries on business or personally works for gain:

Provided that nothing in this sub-rule shall require the
Court to issue a summons for service by registered post, where,
in the circumstances of the case, the Court considers it unneces-
sary.

Simul-
taneous
issue of
summon*
for
service
by post
in
addition
to .per-
sonal
service

(2) When an acknowledgment purporting to be signed by
the defendant or his agent is received by the Court or the
postal article containing the summons is received back by the
Court with an endorsement purporting to have been made by a
postal employee to the effect that the defendant or his agent had
refused to take delivery of the postal article containing the
summons, when tendered to him, the Court issuing the sum-
mons shall declare that the summons had been duly served on
the defendant:

Provided that where the summons was properly addressed,
prepaid and duly sent by registered post, acknowledgment due,
the declaration referred to in this sub-rule shall be made not-
withstanding the fact that the acknowledgment having been lost
or mislaid, or for any other reason, has not been received by the
Court within thirty days from the date of the issue of the
summons.";

(w) in rule 20, after sub-rule (1), the following sub-rule shall
be inserted, namely: —

"(1A) Where the Cpurt acting under sub-rule (1) orders
service by an advertisement in a newspaper, the newspaper
shall be a daily newspaper circulating in the locality in which
the defendant is last known to have actually and voluntarily
resided, carried on business or personally worked for gain,";

(ui) rule 20A shall be omitted;

(vii) in rule 25,—

(a) in the first (proviso, for the words "resides in Pakistan,",
the words "resides in Bangladesh or Pakistan," shall be substi-
tuted;

(b) in the second proviso, for the words and brackets "in
Pakistan (not belonging to the Pakistan military, naval or air
forces)", the words and brackets "in Bangladesh or Pakistan (not
belonging to the Bangladesh or, as the case may be, Pakistan mili-
tary, naval or air forces)" shall be substituted;
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(viii) for rule 26, the following rules shall be substituted,
namely:—

"26. Where—
(a) in the exercise of any foreign jurisdiction vested in

the Central Government, a Political Agent has been ap-
pointed, or a Court has been established or continued, with
power to serve a summons, issued by a Court under this Code,
in any foreign territory in which the defendant actually and
voluntarily resides, carries on business or personally works
for gain, or

Service
In
foreign
territory
through
Political
Agent or
Court.

(b) the Central Government has, by notification in the
Official Gazette, declared, in respect of any Court situate in
any such territory and not established or continued in the
exercise of any such jurisdiction as aforesaid, that service
by such Court of any summons issued by a Court under this
Code shall be deemed to be valid service,

the summons may be sent to such Political Agent or Court, by
post, or otherwise, or if so directed by the Central Government,
through the Ministry of that Government dealing with foreign
affairs, or in such other manner as may be specified by the
Central Government for the purpose of being served upon the
defendant; and, if the Political Agent or Court returns the sum-
mons with an endorsement purporting to have been made by such
Political Agent or by the Judge or other officer of the Court to the
effect that the summons has been served on the defendant in the
manner hereinbefore directed, such endorsement shall be deemed
to be evidence of service.

26A. Where the Central Government has, by notification in
the Official Gazette, declared in respect of any foreign territory
that summonses to be served on defendants actually and volun-
tarily residing or carrying on business or personally working for
gain in that foreign territory may be sent to an officer of the
Government of the foreign territory specified by the Central
Government, the summonses may be sent to such officer, through
the Ministry of the Government of India dealing with foreign
affairs or in such other manner as may be specified by the
Central Government; and if such officer returns any such sum-
mons with an endorsement purporting to have been made by
him that the summons has been served on the defendant, such
endorsement shall be deemed to be evidence of service.".

Sum-
monses
to be
sent to
officers
of
foruign
countries.

56. In the First Schedule, in Order VI,—
(i) for rule 2, the following rule shall be substituted, namely:—

"2. (1) Every pleading shall contain, and contain only, a
statement in a concise form of the material facts on which the
party pleading relies for his claim or defence, as the case may
be, but not the evidence by which they are to be proved.

(2) Every pleading shall, when necessary, be divided into
paragraphs, numbered consecutively, each allegation being, so
far as is convenient, contained in a separate paragraph-

(3) Dates, sums and numbers shall be expressed In a plead-
ing in figures as well as in words.";

Amend-
ment of
Order VI.
Plead-
ing to
state
material
facts
and not
evidence.
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(ii) after rule 14, the following rule shall be inserted, namely: —
'14A. (1) Every pleading, when filed by a party, shall be ac-

companied by a statement in the prescribed form, signed as pro-
vided in rule 14, regarding the address of the party.

Addren
for
servic*
of notice.

(2) Such address may, from time to time, be changed by
lodging in Court a form duly filled up and stating the new ad-
dress of the party and accompanied by a verified petition.

(3) The address furnished in the statement made under sub-
rule (1) shall be called the "registered address" of the party,
and shall, until duly changed as aforesaid, be deemed to be the
address of the party for the purpose of service of all processes in
the suit or in any appeal from any decree or order therein made
and for the purpose of execution, and shall hold good, subject
as aforesaid, for a period of two years after the final determina-
tion of the cause or matter.

(4) Service of any (process may be effected upon a party
at his registered address in all respects as though such party
resided thereat.

(5) Where the registered address of a party ia discovered
by the Court to be incomplete, false or fictitious, the Court may,
•ither on its own motion, or on the: application of any party,
order-

fa) In the case where such registered address was fur-
nished by a plaintiff, stay of the suit, or

(b) In the case where such registered address was fur-
nished by a defendant, his defence be struck out and he be
placed In the same position as if he had not put up any
defence.

(6) Where a suit is stayed or a defence is struck out un'dtt
sub-rule (5), the plaintiff or, as the case may be, the defendant
may, after furnishing his true address, apply to the Court for an
order to set aside the order of stay or, as the case may be, the
order striking out the defence.

(7) The Court, if satisfied that the party was prevented by
any sufficient cause from filing the true address at the proper
time, shall set aside the order of stay or order striking out the
defence, on such terms as to costs 'or otherwise as it thinks fit
and shall appoint a day for proceeding with the suit or defence,
as the case may be.

(8) Nothing in this rule shall prevent the Court from direct-
ing the service of a process at any other address, if, for any
reason, it thinks fit to do so.';

(iii) for rule 16, the following rule shall be substituted,
namely:—

"16. The Court may at any stage of the proceedings order to
b« struck out or amended any matter In any pleading—

(a) which may be unnecessary, scandalous, frivolous or
vexatious, or

Strike
out ple&d-
in.iJ.
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(b) which may tend to prejudice, embarrass or delay
the fair trial of the suit, or

(c) which is otherwise an abuse of the process of the
Court.".

57. In the First Schedule, in Order VII,—
(I) in rule 2, for the words "the plaint shall state approximately

the amount sued for", the words "or for movables in the possession
of the defendant, or for debts of which the value he cannot, after
the exercise of reasonable diligence, estimate, the plaint shall state
approximately the amount or value sued for", shall be substituted;

(«) to rule 6, the following proviso shall be added, namely:—

"Provided that the Court may permit the plaintiff to claim
exemption from the law of limitation on any ground not set out
in the plaint, if such ground is not inconsistent with the grounds
set out in the plaint.";

(tii) In sub-rule (1) of rule 9, for the words "shall present as
many copies", the words "shall present, within such time as may be
fixed by the Court or extended by it from time to time, as many
copies" shall be substituted;

(tv) after »ub-rule (I) of rule 9, the following sub-rule shall bo
Inserted, namely:—

"(1A) The plaintiff shall, within the time fixed by the Court
or extended by it under sub-rule (1), pay the requisite fee for
the service of summons on the defendantb.";

(u) in sub-rule (I) of rule 10, the following Explanation shall
be Inserted at the end, namely: —

"Explanation.—For the removal of doubts, It is hereby de-
clared that a Court of appeal or revision may direct, after setting
aside the decree passed in a suit, the return of the plaint under
this sub-rule.";

(vi) in rule 10, for the words "The plaint shall", the words,
figures and letter "Subject to the provisions of rule 10A, the plaint
shall" shall be substituted;

(uii) after rule 10, the following rules shall be inserted,
namely:—

Amend-
ment of
Order
VII.

"10A- (1) Where, in any suit, after the defendant has ap-
peared, the Court is of opinion that the plaint should be return-
ed, it shall, before doing so, intimate its decision to the plaintiff.

(2) Where an intimation is given to the plaintiff under sub-
rule (1), the plaintiff may make an application to the Court—

(a) specifying the Court in which he proposes to pre-
sent the plaint after its return,

(b) praying that the Court may fix a date for the ap-
peajance of the parties in the said Court, and

(c) requestini? that the noti^ of the date so fixed may
be given to him and to the defendant.

Power of
Court to
fix a date
of appear-
ance in
the Court
where
plaint
ie to be
(lied
after Its
return.
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(3) Where an application is made by the plaintiff under
«ub-rule (2), the Court shall, before returning the plaint and
notwithstanding that the order for return of plaint wan made by
it on the ground that it has no jurisdiction to try the suit,—

(a) fix a date for the appearance of the parties in the
Court in which the plaint is proposed to be presented, and

(b) give to the plaintiff and to the defendant notice of
such date for appearance.

(4) Where the notice of the date for appearance is given
under sub-rule (3),—

(a) it shall not be necessary for the Court in which the
plaint is presented after its return, to serve the defendent
with a summons for appearance in the suit, unless that
Court, for reasons to be recorded, otherwise directs, and

(b) the said notice shall be deemed to be a summons
for the appearance of the defendant in the Court in which
the plaint is presented on the date so fixed by the Court by
which the plaint was returned.

(5) Where the application made by the plaintiff under sub-
rule (2) is allowed by the Court, the plaintiff shall not be
entitled to appeal against the order returning the plaint.

10B. (1) Where, on an appeal against an order for the return
of plaint, the Court hearing the appeal confirms such order, the
Court of appeal may, if the plaintiff by an application so
desires, While returning the plaint, direct plaintiff to file the
plaint, subject to the provisions of the Limitation Act, 1963, in
the Court in which the suit should have been instituted (whether
such Court is within or without the State in which the Court
hearing the appeal is situated), and fix a date for the appearance
of the parties in the Court in which the plaint is directed to be
filed and when the date is so fixed it shall not be necessary for
the Court in which the plaint is filed to serve the defendant
with the summons for appearance in the suit, unless that Court
in which the plaint is filed, for reasons to be recorded, other-
wise directs.

36 of 1963.

Power of
appellate
Court
to trans-
fer suit
to the
proper
Court.

(2) The direction made by the Court under sub-rule (1)
shall be without any prejudice to the rights of the parties to
question the jurisdiction of the Court, in which the plaint is
filed, to try the suit.";

(viii) to rule 11, the following proviso shall be added, namely:—

"Provided that the time fixed by the Court for the correc-
tion of the valuation or supplying of the requisite stamp-papers
shall not be extended unless the Court, for reasons to be record-
ed, is satisfied that the plaintiff was prevented by any cause of
an exceptional nature from correcting the valuation or supply-
ing the requisite stamp-papers, as the case may be, within the
time fixed by the Court and that refusal to extend such time
would cause grave injustice to the plaintiff.".
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58. In the First Schedule, in Order VIII,—

(i) for the heading "WRITTEN STATEMENT AND SET-OFF" the
heading "WRITTEN STATEMENT, SET-OFF AND COUNTER-CLAIM" shall be
substituted;

(ii) rule 1 shall be re-numbered as sub-rule (1) of that rule,
and—

Amend-
ment of
Order
VIII.

(o) in sub-rule (1) as so re-numbered, the words "may, and,
if so required by the Court," shall be omitted;

(b) after sub-rule (1) as so re-numbered3 the following
sub-rules shall be inserted, namely: —

"(2) Save as otherwise provided in rule 8A, where the
defendant relies on any document (whether or not in his
possession or power) in support of his defence or claim for
set-off or counter-claim, he shall enter such documents in a
list, and shall,—

(a) if a written statement is presented, annex the
list to the written statement:

Provided that where the defendant, in his written
statement, claims a set-off or makes a counter-claim
based on a document in his possession or power, he shall
produce it in Court at the time of presentation of the
written statement and shall at the same time deliver
the document or copy thereof to be filed with the written
statement;

(b) if a written statement is not presented, present
the list to the Court at the first hearing of the suit,

(3) Where any such document is not in the possession
or power of the defendant, he shall, wherever possible, state
in whose possession or power it is.

(4) If no such list is so annexed or presented, the defen-
dant shall be allowed such further period for the purpose
as the Court may think fit.

(5) A document which ought to be entered in the list
referred to in sub-rule (2), and which ia not so entered,
shall not, without the leave of the Court, be received in
evidence on behalf of the defendant at the hearing of the
suit.

(6) Nothing in sub-rule (5) shall apply to documents
produced for the cross-examination of plaintiffs witnesses
or in answer to any case set up by the plaintiff subsequent
to the filing of the plaint, or handed over to a witness merely
to refresh hig memory.

(7) Where a Court grants leave under sub-rule (5), it
shall record its reasons for so doing, and no such leave shall
be granted unless good cause is shown to the satisfaction of
the Court for the non-entry of the document in the list
referred to in sub-rule (2).";
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(in) rule 5 shall be re-numbered as sub-rule (I) of that rule,
and after sub-rule (1) as so re-numbered, the following sub-rules
shall be inserted, namely: —

" (2) Where the defendant has not filed a pleading, it shall
be lawful for the Court to pronounce judgment on the basis of
the facts contained in the plaint, except as against a person under
a disability, but the Court may, in its discretion, require any
sucn fact to be proved.

(3) In exercising its discretion under the proviso to sub-
rule (i) or under sub-rule (2), the Court shall nave due regard
to the fact whether the defendant could have, or has, engaged
a pleader. •

(4) Whenever a judgment is pronounced under this rule, a
decree shall be drawn up in accordance with such judgment and
such decree shall bear the date on which the judgment was
pronounced.";

(iv) after rule 6, the following rules shall be inserted, namely: —

"6A, (i) A defendant in a suit may, in addition to his right of
pleading a set-off under rule 6, set up, by way of counter-
claim against the claim of the plaintiff, any right or claim in
respect of a cause of action accruing to the defendant against the
plaintiff either before or after the filing of the suit but before
the defendant has delivered his defence or before the time
limited for delivering his defence has expired, whether such
counter-claim is in the nature of a claim for damages or nqt:

Provided, that such counter-claim shall not exceed the pecu-
niary limits of the jurisdiction of the Court.

Counter-
claim
by defen-
dant.

(2) Such counter-claim shall have the same effect as a cross-
suit so as to enable the Court to pronounce a final judgment in
the same suit, both on the original claim and on the counter-
claim.

(3) The plaintiff shall be at liberty to file a written state-
ment in answer to the counter-claim of the defendant within
such period as may be fixed by the Court,

(4) The counter-claim shall be treated as a plaint and go-
verned by the rules applicable to plaints.

6B. Where any defendant seeks to rely upon any ground as
supporting a right of counter-claim, he shall, in his written state-
ment, state specifically that he does so by way of counter-claim.

Counter-
claim
to t>e
stated.

6C. Where a defendant sets up a counter-claim and the
plaintiff contends that the claim thereby raised ought not to be
disposed of by way oi counter-claim but in an independent suit,
the plaintiff may, at any time before issues are settled In rela-
tion to the counter-claim, apply to the Court for an order that
such counter-claim may be excluded, and the Court may, on the
hearing of such application make such order as it thinks fit.

Exclu-
sion of
counter-
claim.
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6D. If in any case in which the defendant sets up a counter-
claim, the suit of the plaintiff is stayed, discontinued, or dis-
missed, the counter-claim may nevertheless be proceeded with.

Effect of
discon-
tinuance
of suit.

6E. If the plaintiff makes default in putting in a reply to the
counter-claim made by the defendant, the Court may pronounce
judgment against the plaintiff in relation to the counter-claim
made against him, or make such order in relation to the counter-
claim as it thinks fit.

Default
of plain-
tiff to re-
ply to
counter-
claim.

6F. Where in any suit a set-off or counter-claim is estab-
lished as a defence against the plaintiff's claim, and any balance
is found due to the plaintiff or the defendant, as the case may
be, the Court may give judgment to the party entitled to such
balance.

Relief to
defen-
dant
where
counter-
claim
succeeds.

6G. The rules relating to a written statement by a de-
fendant shall apply to a written statement filed in answer to a
counter-claim.";

Rules
relating
to
written
state-
ment to
apply.

(•u) in rule 7, after the word "set-off", the words "or counter-
claim" shall be Inserted;

(vi) in rule 8, after the word "set-off", the words "or counter-
claim" shall be inserted;

(mi) after rule 8, the following rule shall be inserted, namely: —

"8A. (1) Where a defendant bases his defence upon a docu-
ment in his possession or power, he shall produce it in Court
when the written statement is presented by him and shall, at the
same time, deliver the document or a copy thereof, to be filed
with the written statement.

Duty of
defendant
to produce
documents
upon
which
relief ia
claimed
by him.

(2) A document which ought to be produced in Court by the
defendant under this rule, but ia not so produced, shall not, with-
out the leave of the Court, be received in evidence on his behalf
at the hearing of the suit.

(3) Nothing in this rule shall apply to documents produced,—

(a) fop: the cross-examination of the plaintiff's witnesses,
or

(b) in answer to any case set up by the plaintiff subse-
quent to the filing of the plaint, or

(c) handed over to a witness merely to refresh his
memory,";

(viii) in rule 9, after the word "set-off", the words "or counter-
claim" shall be inserted;
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(ix) In rule 10,—
(a) for the words "is so required", the words and figures

"Is required under rule 1 or rule 9" shall be substituted;
(b) for the words "fixed by the Court, the Court may", the

words "permitted or fixed by the Court, as the case may be, the
Court shall" shall be substituted;

(c) the words "and on the pronouncement of such judg-
ment, a decree shall be drawn up" shall be inserted at the end.

59. In the First Schedule, in Order IX,—

(i) In rule 2,—

(a) after the words "chargeable for such service,", the words
and figures "or to present copies of the plaint or concise state-
ments, as required by rule 9 of Order VII," shall be inserted;

Amend-
ment of
Order
IX

(b) for the proviso, the following proviso shall be substi-
tuted, namely: —

"Provided that no such order shall be made, If, notwlth-
itanding such failure, the defendant attends In person (or
by agent when he Is allowed to appear by agent) on the day
fixed for him to appear and answer.";

(it) In rule 4, for tha words and brackets "his not paying the
Court-fee and postal charges (If any) required within the time fixed
before the Issue of the summons", the words and figure "»uch failure
as I» referred to in rule 2" shall be substituted;

(Mi) In rule 5, in sub-rule (1), for the words "three months", the
words "one month" shall be substituted;

(iv) in rule 6, In sub-rule (1), for clause (a), the following
clause shall be substituted, namely: —

"(a) If it is proved that the summons was duly served, the
Court may make an order that the suit be heard ex parte;";

(v) to rule 13, after the proviso, the following further proviso
shall be added, namely: —

"Provided further that no Court shall set aside a decree
passed ex parte merely on the ground that there has been an
irregularity in the service of summons, if it is satisfied that the
defendant had" notice of the date of hearing and had sufficient
time to appear and answer the plaintiff's claim.";

(m) In rule 13, the fallowing Explanation shall be inserted
at the end, namely; —

"Explanation.—Where there has been an appeal against a
decree passed ex parte under this rule, and the appeal has been
disposed of on any ground other than the ground that the appel-
lant has withdrawn the aopeal, no application shall lie under
this rule for setting aside that ex parte decree.".
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60. In the First Schedule, in Order X, for rule 2, the following rule
shall be substituted, namely:—

Amend-
ment
of Order
X.

"2. (1) At the first hearing of the suit, the Court^-

(a) shall, with a view to elucidating matters in controversy
in the suit, examine orally such of the parties to the suit appear-
ing in person or present in Court, as it deems fit; and

Oral
examina-
tion of
party, or
compa-
nion of
party.

(b) may orally examine any person, able to answer any
material question relating to the suit, by whom any party appear-
ing in person or present in Court or his pleader is accompanied.

(2) At any subsequent hearing, the Court may orally examine
any party appearing in person or present in Court, or any person, able
to answer any material question relating to the suit, by whom such
party or his pleader is accompanied.

(3) The Court may, if It thinks fit, put in the course of an exami-
nation under this rule questions suggested by either party.".

61. In the First Schedule, In Order XI,—Amend-
ment of
Order
XI. (i) In rule 6, for the words "or on any other ground", the words

"or on the ground of privilege or any other ground" shall he sub-
stituted;

(ii) in rule 15, after the words "in whose pleadings or affidavits
reference is made to any document,", the words "or who has entered
any document in any list annexed to hi3 pleadings," shall be inserted;

(Hi) in rule 19, in sub-rule (2), the words "unless the document
relates to matters of State" shall be inserted at the end;

(iv) rule 21 shall be re-numbered as sub-rule (1) of that rule,
and,—

(a) in sub-rule (1) as so re-numbered, for the words "an
order may be made accordingly", -the words "an order may be
made on such application accordingly, after notice to the parties
and after giving them a reasonable opportunity of being heard"
shall be substituted;

(b) after sub-rule (1) as so re-numbered, the following sub-
rule shall be inserted, namely: —

"(2) Where an order is made under sub-rule (2) dismiss-
ing any suit, the plaintiff shall be precluded from bringing a
fresh suit on the same cause of action.".
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62. In the First Schedule, in Order XII,—
(i) in rule 2, for the words "to admit any document", the words

"to admit, within fifteen days from the date of Bervice of the notice
any document," shall be substituted;

Amend-
ment of
Order

xn.

(ii) after rule 2, the following rule shall be inserted, namely: —

"2A. (1) Every document which a party is called upon to
admit, if not denied specifically or by necessary implication, or
stated to be not admitted in the pleading of that party or in his
reply to the notice to admit documents, shall be deemed to be
admitted except as against a person under a disability:

Provided that the Court may, in its discretion and for reasons
to be recorded, require any document so admitted to be proved
otherwise than by such admission.

Docu-
ment to
be deem-
ed to be
admitted
if not
denied
after
service of
notice to
admit
docu-
ments.(2) Where a party unreasonably neglects or refuses to ad-

mit a document after the service on him of the notice to admit
documents, the Court may direct him to pay costs to the other
party by way of compensation.";

(iii) for rule 6, the following rule shall be substituted, namely: —

"6.(1) Where admissions of fact have been made either in
the pleading or otherwise, whether orally or in writing, the
Court may at any stage of the suit, either on the application of
any party or of its own motion and without waiting for the
determination of any other question between the parties, make
such order or give such judgment as it may think fit, having
regard to such admissions.

Judg-
ment on
admis-
sions.

(2) Whenever a judgment is pronounced under sub-rule (1)
a decree shall be drawn up in accordance with the judgment and
the decree shall bear the date on which the judgment waw
pronounced.".

63. In the First Schedule, in Order XIII,—

(i) in rule 1,—

(a) in the marginal heading, for the words "at first hearing"',
the words "at or before the settlement of issues" shall be substi-
tuted;

Amend-
ment of
Order

xm.

(b) in sub-rule (1), for the words "at the first hearing of the
suit", the word.s "at or before the settlement of issues" shall be
substituted;

(ii) rule 2 shall be re-numbered as sub-rule (1) of that rule, and
after sub-rule (1) as so re-numbered, the following sub-rule shall be
inserted, namely: —

"(2) Nothing in sub-rule (1) shall apply to documents,—

(a) produced for the cross-examination of the witnesses
of the other party, or
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(b) handed over to a witness merely to refresh his
memory.";

(ill) in rule 9, in sub-rule (i), for the first proviso, the following
proviso shall be substituted, namely: —

"Provided that a document may be returned at any time
earlier than that prescribed by this rule if the person applying
therefor—

(a) delivers to the proper officer for being substituted
for the original,—

(i) in the case of a party to the suit, a certified
copy, and

(ii) in the case of any other person, an ordinary
copy which has been examined, compared and certified
in the manner mentioned in sub-rule (2) of rule 17 of
Order VII, and

(b) undertakes to produce the original, if required to
do so:".

64. In the First Schedule, in Order XIV,—

(i) in rule 1, in sub-rule (5), for the words "after such exami-
nation of the parties as may appear necessary", the words and figures
"after examination under rule 2 of Order X and after hearing the
parties or their pleaders" shall be substituted;

(ii) for rule 2, the following rule shall be substituted, namely: —

Amend-
ment of
Order
XIV.

"2. (1) Notwithstanding that a case may be disposed of on
a preliminary issue, the Court shall, subject to the provisions of
sub-rule (2), pronounce judgment on all issues.

Court to
pronounce
Judgment
on all
Issues. (2) Where issues both of law and of fact arise in the same

suit, and the Court is of opinion that the case or any part thereof
may be disposed of on an issue of law only, it may try that issue
first if that issue relates to^~

(a) the jurisdiction of the Court, or

(b) a bar to the suit created by any law for the time
being in force,

and for that purpose may, if it thinks fit, postpone the settlement
of the other issues until after that issue has been determined,
and may deal with the suit in accordance with the decision on
that issue.".

65. In the First Schedule, in Order XV, rule 2 shall be re-numbered
as sub-rule (1) of that rule, and after sub-rule (I) as so re-numbered,
the following sub-rule shall be inserted, namely: —

"(2) Whenever a judgment is pronounced under this rule, a
decree shall be drawn up in accordance with such judgment and the
decree shall bear the date on which the judgment was pronounced.".

Amend-
ment oi
Order
XV.
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66. In the First Schedule, in, Order XVI,—

(i) for rule 1, the following rule shall be substituted, namely:--
Amend-
ment of
Order
XVI.

"1. (1) On or before such date as the Court may appoint,
and not later than fifteen days after the date on which the issues
are settled, the parties shall present in Court a list of witnesses
whom they propose to call either to give evidence or to produce
documents and obtain summonses to such persons for their atten-
dance in Court.

Liat of
witnesses
and sum-
mons to
witnesses.

(2) A party desirous of obtaining any summons for the
attendance of any person ahall file in Court an application stating
therein the purpose for which the witness is proposed to be
summoned.

(3) The Court may, for reasons to be recorded, permit a
party to call, whether by summoning through Court or other-
wise, any witness, other than those whose names appear in the
list referred to in sub-rule (2), if such party shows sufficient

. cause for the omission to mention the name of such witness in
the said list.

(4) Subject to the provisions of sub-rule (2), summonses
referred to in this rule may be obtained by the parties on an
application to the Court or to such officer as may be appointed
by the Court in this behalf.";

(ii) for rule 1A, the following rule shall be substituted, name-
l y : -

"1A. Subject to the provisions of sub-rule (3) of rule 1, any
party to the suit may, without applying for summons under rule
1, bring any witness to give evidence or to produce documents.";

Produc-
tion of
witnesses
without
summons.

(iii) in rule 2, after sub-rule (3), the following sub-rule shall
be inserted, namely: —

" (4) Where the summons is served directly by the party
on a witness, the expenses referred to in sub-rule (1) shall be
paid to the witness by the party or his agent";

Expen-
ses to be
directly
paid to
witness^.(iv) after rule 7, the following rule shall be Inserted, namely: —

"7A. (1) The Court may, on the application of any party for
the issue of a summons for the attendance of any person, permit
such party to effect service of such summons on such person and
shall, in such a case, deliver the summons to such party for
service.

Summons
given to
party for
service.

(2) The service of such summons shall be effected by or on
behalf of such party by delivering or tendering to the witness
personally a copy thereof signed by the Judge or such officer of
the Court as he may appoint in. tm> behalf ancj pealed with tb.«j
sea! of the Court.
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(3) The provisions of rules 16 and 18 of Order V shall apply-
to a summons personally served under this rule as if the person
effecting service were a serving officer.

(4) If such summons, when tendered, is refused or if the
person served refuses to sign and acknowledgment of service or
for any reason such summons cannot be served, personally, the
Court shall, on the application of the party, re-issue such sum-
mons to be served by the Court in the same manner as a sum-
mons to a defendant.

(5) Where a summons is served by a party under this rule,
the party shall not be required to pay the fees otherwise charge-
able for the service of summons.";

(v) in rule 8, for the words "under this Order,", the worda,
figure and letter "under this Order, not being a summons delivered
to a party for service under rule 7A," shall be substituted;

(vi) in rule 10, for sub-rule (1), the following sub-rule shall be
substituted, namely: —

"(1) Where a person to whom a summons has been issued
either to attend to give evidence or to produce a document, fails
to attend or to produce the document in compliance with such
summons, the Court—

(a) shall, if the certificate of the serving officer has not
been verified by affidavit, or if service of the summons has
been effected by a party or his agent, or

(b) may, if the certificate of the serving officer has been
so verified,

examine on oath the serving officer or the party or his agent, as
the case may be, who has effected service, or cause him to be so
examined by any Court, touching the service or non-service of
the summons.";

(vii) rule 12 shall be re-numbered as sub-rule (1) of that rule,
and after sub-rule (1) as so re-numbered, the following sub-rule
shall be inserted, namely: —

"(2) Notwithstanding that the Court has not issued a pro-
clamation under sub-rule (2) of rule 10, nor issued a warrant nor
ordered attachment under sub-rule (3) of that rule, the Court
may impose fine under sub-rule (1) of this rule after giving
notice to such person to show cause why the fine should not be
imposed.";

(vlii) in rule 14, for the words "to examine any person other
than a party to the suit", the words "to examine any person, includ-
ing a party to the suit," shall be substituted;

(ix) in rule 19, in clause (b), for the word "fifty", the words
"one hundred", and for the words "two hundred miles", the words
"five hundred Jdjpmetres" shall be substituted;
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(x) to rule 19, the following proviso shall be added, namely: —

"Provided that where transport by air is available between
the two places mentioned in this rule and the witness is paid
the fare by air, he may be ordered to attend in person.".

61. In the First Schedule, after Order XVI, the following Order shall
be inserted, namely: —

Insertion
of new
Order
XVIA.

'ORDER XVIA

ATTENDANCE OF WITNESSES CONFINED OR DETAINED IN PRISONS

1. In this Order,—

(a) "detained" includes detained under any law providing
for preventive detention;

Defini-
tions.

(b) "prison" Includes—

(i) any place which has been declared by the State Gov-
ernment, by general or special order, to be a subsidiary jail;
and

(ii) any reformatory, borstal institution or other institu-
tion of a like nature.

2. Where it appears tq a Court that the evidence of a person
confined or detained in a prison within the State is material in a suit,
the Court may make an order requiring the officer in charge of the
prison to produce that person before the Court to give evidence:

Provided that, if the distance from the prison to the Court-house
is more than twenty-five kilometres, no such order shall be made
unless the Court is satisfied that the examination of such person on
commission will not be adequate.

Power to
require
atton-
dance
of priso-
ners
to give
evidence.

3. (2) Before making any order under rule 2, the Court shall
require the party at whose instance or for whose benefit the order is
to be issued, to pay into Court such sum of money as appears to the
Court to be sufficient to defray the expenses erf the execution of the
order, Including the travelling and other expenses of the escort pro-
vided for the witness.

Expenses
to be
paid into
Court.

(2) Where the Court is subordinate to a High Court, regard shall
be had, in fixing the scale of such expenses, to any rules made by
the High Court in that behalf.

4. (1) The State Government may, at any time, having regard to
the matters specified in sub-rule (2), by general or special order,
direct that any person or class of persons shall not be removed from
the prison in which he or they may be confined or detained, and
thereupon, so long as the order remains in force, no order made under
rule 2, whether before or after the date of the order made by the
State Government, shall have effect in respect of such person or
C|ags of persons,

Power of
State
Govern-
ment to
exclude
certain
persons
from the
operation
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(2) Before making an order under sub-rule (1), the State Gov-
ernment shall have regard to the following matters, namely: —

(a) the nature of the offence for which, or the grounds on
which, the person or class of persona have been ordered to b&
confined or detained in prison;

(b) the likelihood of the disturbance of public order if the
person or class of persons is allowed to be removed from the
prison; and

(c) the public Interest, generally.

5. Where the person in respect of whom an prder is made under
rule 2—

(a) is certified by the medical officer attached to the prison
as unfit to be removed from the prison by reason of sickness or
infirmity; or

(b) is under committal for trial or under remand pending
trial or pending a preliminary investigation; or

(c) is in custody for a period which would expire before
the expiration of the time required for complying with the order
and for taking him back to the prison in which he is confined or
detained; or

(d) is a person to, whom an order made by the State Gov-
ernment under rule 4 applies,

the officer in charge of the prison shall abstain from carrying out the
Court's order and shall send to the Court a statement of reasons for
so abstaining.

Officer in
charge of
prison to
abstain
from
carrying
out order
in cer-
tain
cases.

6. In any other case, the officer in charge of the prison shall,
upon delivery of the Court's order, cause the person named therein
to be taken to the Court so as to be present at the time mentioned in
such order, and shall cause him to be kept in custody in or near the
Court until he* has been examined or until the Court authorises him
to be taken back to the prison in which he is confined or detained.

Prisoner
to be
brought
to Court
in
custody.

7. (1) Where it appears to the Court that the evidence of a per-
son confined oj- detained In a prison, whether within the State or
elsewhere In India, is material in a suit but the attendance of such
person cannot be secured under the preceding provisions of this
Order, the Court may issue a commission for the examination of that
person in the prison in which he is confined or detained.

(2) The provisions of Order XXVI shall, so far as may be, apply
in relation to the examination on commission of such person in prison
as they apply in relation to, the examination on commission of any
other person.'.

Power to
issue
commis-
sion
for exa-
mination
of wit-
ness in
prison.

68. In the First Schedule, in Order XVII,—Amend-
ment ot
Order
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(i) in rule 1, for the proviso to sub-rule (2), the following pro-
viso shall be substituted, namely: —

"Provided that,—
(a) when the hearing of the suit has commenced, it shall

be continued from day-to-day until all the witnesses in at-
tendance have been examined, unless the Court finds that,
for the exceptional reasons to be recorded by It, the ad-
journment of the hearing beyond the following day Is
necessary,

(b) no adjournment shall be granted at the request of
a party, except where the circumstances are beyond th«
control of that party,

(c) the fact that the pleader of a party is engaged In
another Court, shall not be a ground for adjournment,

(d) where the illness of a pleader or his inability to
conduct the case for any reason, other than his being engaged
in another Court, is put forward as a ground for adjourn-
ment, the Court shall not grant the adjournment unless it Is
satisfied that the party applying fox adjournment could not
have engaged another pleader in time,

(e) where a witness is present in Court but a party or his
pleader is not present or the party or his pleader, though
present in Court, is not ready to examine or cross-examine
the witness, the Court may, If it thinks fit, record the state-
ment of the witness and pass such orders as it thinks fit dis-
pensing with the examination-in-chief or cross-examination
of the witness, as the case may be, by the party or his pleader
not present or not ready as aforesaid.";

(ii) in rule 2, the following Explanation shall be Inserted at the
end, namely: —

"Explanation.—Where the evidence or a substantial portion
of the evidence of any party has already been recorded and such
party fails tq appear on any day to which the hearing of the suit
is adjourned, the Court may, in its discretion, proceed with the
case as if such party were present.";

(Hi) In rule 3, for the words "the Court may, notwithstanding
such default, proceed to decide the suit forthwith.", the following
shall be substituted, namely: —

"the Court may, notwithstanding such default,—

(a) if the parties are present, proceed to decide the suit
forthwith; or

(b) if the parties are, or any of them is, absent, proceed
under rule 2.".

69. In the First Schedule, in Order XVIII,—

(i) in rule 2, after sub-rule (3), the following sub-rule shall be
Inserted, namely: —

"(4) Notwithstanding anything contained in, this rule, the
Court may, for reasons to be recorded, direct or permit any party
to examine any witness at any stage.";

Amend-
ment of
Order
XVIII.
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(ii) after rule 3, the following rule shall be inserted, namely: —

"3A. Where a party himself wishes to appear as a witness, he
shall so appear before any qther witness on his behalf has been
examined, unless the Court, for reasons to be recorded, permits
him to appear as his own witness at a later stage.";

Party to
appear
before
other
witnesses.

(iii) for rule 5, the following rule shall be substituted, namely: —

"5. In cases in which an appeal is allowed, the evidence of
each witness shall be,—

How
evidence
shall be
taken
in appeal-
able
cases.

(a) taken down in the language of the Coiurt,—

(i) in writing by, or in the presence and under the
personal direction and superintendence of, the Judge, or

(ii) from the dictation of the Judge directly on a
typewriter; or

(b) if the Judge, for reasons to be recorded, so directs,
recorded mechanically in the language of the Court in the
presence of the Judge.";

(iv) in rule 8, after the words "in writing by the Judge,", the
words "or from his dictation in the open Court, or recorded mechani-
cally in his presence," shall be inserted;

(v) for rule 9, the following rule shall be substituted, namely: —

"9. (1) Where English is not the language of the Court, but
all the parties to the suit who appear in person, and the pleaders
of such of the parties as appear by pleaders, do not object to
having such evidence as is given in English, being taken down
in English, the Judge may so take it down or cause it to be taken
down,

(2) Where evidence is not given in English but all the part-
ies who appear in person, and the pleaders of such of the parties
as appear by pleaders, do not object to having such evidence
being taken down in English, the Judge may take down, or
cause to be taken down, such evidence in English.";

When
evidence
may be
taken in
English.

(vi) for rule 13, the following rule shall be substituted, namely: —

"13. In cases in which an appeal is not allowed, it shall not
be necessary to take down or dictate or record the evidence of
the witnesses at length; but the Judge, as the examination of
each witness proceeds, shall make in writing, or dictate direct-
ly on the typewriter, or cause to be mechanically recorded, a
memorandum of the substance of what the witness deposes, and
such memorandum shall be signed by the Judge or otherwise
authenticated, and shall form part of the record.";

(utt) rule 14 shall be omitted;

Memoran-
dum of
evidence
hi un-
appeal-
able cases.
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(viii) after rule 17, the following rule shall be inserted,
namely: —

"17A. Where a party satisfies the Court that, after the exer-
cise of due diligence, any evidence was not within his knowledge
or could not be produced by him at the time when that party
was leading his evidence, the Court may permit that party to
produce that evidence at a later stage on such terms as may ap-
pear to it to be just'';

Produc-
tion of
evidence
not pre-
viously
known or
which
could not
be pro-
duced
despite
due
diligence.

(ix) in rule 18, after the words "any question may arise", the
words "and where the Court inspects any property or thing it shall,
as soon as may be practicable, make a memorandum of any rele-
vant facts observed at such inspection and such memorandum shall
form a part of the record of the suit" shall be inserted.

70. In the First Schedule, in Order XX —
(i) rule 1 shall be re-numbered as sub-rule (1) of that rule,

and,—

(a) to sub-rule (1) as so re-numbered, the following pro-
visos shall be added, namely: —

"Provided that where the judgment is not pronounced at
once, every endeavour shall be made by the Court to pro-
nounce the judgment within fifteen days from the date on
which the hearing of the case was concluded but, where it is
not practicable so to do, the Court shall fix a future day for
the pronouncement of the judgment, and such day shall not
ordinarily be a day beyond thirty days from the date on
which the hearing of the case was concluded, and due notice
of the day so fixed shall be given to the parties or their
pleaders:

Provided further that, where a judgment is not pro-
nounced within thirty days from the date on which the hear-
ing of the case was concluded, the Court shall record thd
reasons for such delay and shall fix a future day on which
the judgment will be pronounced and due notice of the day
so fixed shall be given to, the parties or their pleaders.";

Amend,
ment of
Order
XX.

(b) after sub-rule (I) as soi re-numbered, the following sub-
rules shall be inserted, namely: —

" (2) Where a written judgment Is to be pronounced, it
shall be sufficient if the findings of the Court on each iusue
and the final order passed in the case are read out and it
shall not be necessary for the Court to read out the whole
judgment, but a copy of the whole judgment shall be mad*
available for the perusal of the parties or the pleadem
immediately after the judgment is pronounced.

(3) The judgment may be pronounced by dictation in
open Court to a shorthand writer if the judge is specially
empowered by the High Court in this behalf:
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Provided that, where the judgment is pronounced by
dictation in open Court, the transcript of the judgment so
pronounced shall, after making such correction therein as
may be necessary, be signed by the judge, bear the date on
which it was pronounced, and form a part of the record.";

(d) in rule 2, for the words "A Judge may", the words "A Judge
shall" shall be substituted;

(*R) after rule 5, the following rule shall be inserted, namely: —
"5A. Except where both the parties are represented by

pleaders, the Court shall, when it pronounces its judgment in a
case subject to appeal, inform the parties present in Court as to
the Court to which an appeal lies and the period of limitation for
the filing of such appeal and place on record the information ao
given to the parties.";

Court to
Inform
parties
as to
where
an appeal
lies in
cases
where
parties
are not
represen-
ted by
pleaders. (iv) in rule 6, in sub-rule (1), for the words "names and des-

criptions of the parties", the words "names and descriptions of the
parties, their registered addresses," shall be substituted;

(v) after rule 6, the following rules shall be inserted, namely: —

"6A. (1) The last paragraph of the judgment shall state in
precise terms the relief which has been granted by such judg-
ment.

Last para-
graph of
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(2) Every endeavour shall be made to ensure that the
decree is drawn up as expeditiously as possible, and, in any case,
within fifteen days from the date on which the judgment is
pronounced; but where the decree is not drawn up within the
time aforesaid, the Court shall if requested so to do by a party
desirous of appealing against the decree, certify that the decree
has not been drawn up and indicate in the certificate the reasons
for the delay, and thereupon—

(a) an appeal may be preferred against the decree
without filing a copy of the decree and in such a case the last
paragraph of. the judgment shall, for the purposes of rule 1
of Order XLJ, be treated as the decree; and

(b) so long as the decree Is not drawn up, the last para-
graph of the judgment shall be deemed to be the decree for
the purpose of execution and the party interested shall be
entitled to apply for a copy of that paragraph only without
being required to apply for a copy of the whole of thi
judgment; but as toon as a decree Is drawn up, the last
paragraph of the judgment shall cease to have the effect of
a decree for the purpose of execution or for any other"
purpose:

Provided that, where an application Is made for obtaining
a copy of only the last paragraph of the judgment, such copy
shall indicate the name and address of all the parties to the suit,
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6B. Where the judgment is type-written, copies of the type-
written judgment shall, where it is practicable so to do, be made
available to the parties Immediately after the pronouncement ol
the judgment on payment, by the party applying for such copj;
of such charges as may be specified in the rules made by the
High Court.";

Copies of
type-
written
judgments
when to
be made
available

(vi) in rule 11, in sub-rule (1), for the words "at the time of
passing the decree order that", the words "incorporate in the decree,
after hearing such of the parties who had appeared personally or by
pleader at the last hearing, before judgment, an order that" shall be
substituted;

(mi) in rule 12, in sub-rule (I), for clause (b), the following
clauses shall be substituted, namely: —

"(b) for the rents which have accrued on the property during
the period prior to the institution of the suit or directing an
inquiry as to such rent;

(ba) for the mesne profits or directing an inquiry as to such
mesne profits;";
(viii) after rule 12, the following rule shall be inserted, namely: —

"12A. Where a decree for the specific performance of a con-
tract for the sale or lease of immovable property orders that
the purchase-money or other sum be paid by the purchaser or
lessee, it shall specify the period within which the payment shall
be made.";

Decree
for spe-
cific per-
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(IT) in rule 19, in sub-rules (1) and (2), after the word "set-
off", wherever it occurs, the words "or counter-claim" shall be in-
serted.

71, In the First Schedule, after Order XX, the following Order shall
be inserted, namely:—

Insertion
of new
Order
XXA."ORDER XXA

COSTS

1, Without prejudice to the generality of the provisions of this
Code relating to costs, the Court may award costs in respect of,—

(a) expenditure incurred for the giving of any nqtice re-
quired to be given by law before the institution of the suit;

(b) expenditure incurred on any notice which, though not
required to be given by law, has been given by any party to the
suit to any other party before the institution of the suit;

(c) expenditure incurred on the typing, writing or printing
of pleadings filed by any party;

(d) charges paid by a party for inspection of the records of
the Court for the purposes of the suit;

Provi-
sions re-
lating to
certain
ltemo.
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(c) expenditure incurred by a party for producing witnesses,
even though not summoned through Court; and

(f) in the case of appeals, charges incurred by a party for ob-
taining any copies of judgments and decrees which are required
to he filed along w'ith the memorandum of appeal.

2. The award of costs under this rule shall be in accordance
with such rules as the High Court may make In that behalf.".

Costs to
be award-
ed in ac-
cordance
with the
rules
made by
High
Court.

12. In the First Schedule, in Order XXI —
(i) for rule 1, the following rule shall be substituted, namely: —

Amend-
ment of
Order
XXI.

"1. (1) All money, payable under a decree shall be paid as
follows, namely: —

(a) by deposit into the Court whose duty it is to execute
the decree, or sent to that Court by postal money order or
through a bank; or

(b) out of Court, to the decree-holder by postal money
order or through a bank or by any other mode wherein pay-
ment is evidenced in writing; or

(ic) otherwise, as the Court which made the decree,
directs.

Modes of
paying,
money
under
decree.

(2) Where any payment is made under clause (a) or clause
(c) of sub-rule (1), the judgment-debtor shall give notice thereof
to the decree-holder either through the Court or directly to him
by registered post, acknowledgment due.

(3) Where money is paid by postal money order or through a
bank under clause (a) or clause (b) of sub-rule (2), the money
order or payment through bank, as the case may be, shall
accurately state the following particulars, namely: —

(a) the number of the original suit;
(b) the names of the parties or where there are more

than two plaintiffs or more than two defendants, as the case
may be, the names of the first two plaintiffs and the first two
defendants;

(c) how the money remitted is to be adjusted, that is
to say, whether it Is towards the principal, Interest or costs;

(d) the number of the execution case of the Court,
where such case is pending; and

(e) the name and address of the payer.
(4) On any amount paid under clause (a) or clause (c) of

sub-rule (1), interest, if any, shall cease to run from the date of
service of the notice referred to in sub-rule (2).

(5) On any amount paid under clause (b) of sub-rule (1),
Interest, if any, shall cease to run from the date of such
payment;
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Provided that, where the decree-holder refuses to accept the
postal money order or payment through a bank, interest shall
cease to run from the date on which the money was tendered to
him, or where he avoids acceptance of the postal money order
or payment through bank, interest shall cease to run from the
date on which the money would have been tendered to him in
the ordinary course of business of the postal authorities or the
bank, as the case may be.";

(ii) in rule 2,—
(a) In sub-rule (1), for the words "or the decree is other-

wise adjusted", the words "or a decree of any kind is otherwise
adjusted" shall be substituted;

(b) in sub-rule (2), after the words "the judgment-debtor",
the words "or any person who has become surety for the judg-
ment-debtor" shall be Inserted;

(c) after sub-rule (2), the following sub-rule shall be in-
serted, namely: —

" (2 A) No payment or adjustment shall be recorded at
the instance of the judgment-debtor unless—

(a) the payment is made in the manner, provided in
rule 1; or

(b) the payment or adjustment is proved by docu-
mentary evidence; or

(c) the payment or adjustment is admitted by, or
on behalf of, the decree-holder in his reply to the notice
given under sub-rule (2) of rule 1, or before the
Court.";

(Hi) for rule 5, the following rule shall be substituted, namely: —

"5, Where a decree is to be sent for execution to another
Court, the Court which passed such decree shall send the decree
directly to such other Court whether or not such other Court is
situated In the same State, but the Court to which the decree
is sent for execution shall, if it has no jurisdiction to execute the
decree, send it to the Court having such jurisdiction.";

(iv) in rule 11, In sub-rule (2), in clause (j), for sub-clause (ii),
the following sub-clause shall be substituted, namely: —

" (ii) by the attachment, or by the attachment and sale, or by
the sale without attachment, of any property;";

Mode of
transfer.

(v) after rule 11, the following rule shall be inserted, namely: —

"11A. Where an application is made for the arrest and deten-
tion in prison of the judgment-debtor, it shall state, or be accom-
panied by an affidavit stating, the grounds on which arrest is
applied for.";

(vi) in rule 16, the following Explanation shall be inserted at
the end, namely: —

"Explanation.—Nothing in this rule shall affect the provi-
sions of section 146, and a transferee of rights in the property.

Appli-
cation for
arrest
to state
grounds.
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which is the subject-matter of the suit, may apply for execution
of the decree without a separate assignment of the decree as
required by this rule.";
(vii) in rule 17,-

(a) in sub-rule (1), for the words "the Court may reject the
application, or may allow", the words "the Court shall allow"
•hall be substituted;

(b) after sub-rule (1), the following sub-rule shall be in-
•erted, namely: —

"(1A) If the defect is not so remedied, the Court shall
reject the application:

Provided that where, in the opinion of the Court, there
is some inaccuracy as to the amount referred to in clauses
(g) and (h) of sub-rule (2) of rule 11, the Court shall, in-
stead of rejecting the application, decide provisionally (with-
out prejudice to the right of the parties to have the amount
finally decided In the course of the proceedings) the
amount and make an order for the execution ol the
decree for the amount so provisionally decided.";

(viii) in rule 22, in sub-rule CO,—
(a) for the words "one year", wherever they occur, the

words "two years" shall be substituted;
(b) in clause (b), the word "or" shall be inserted at the end;
(c) after clause (b), the following clause shall be inserted,

namely: —
"(c) against the assignee or receiver in insolvency,

where the party to the decree has been adjudged to bo an
insolvent.";

(ix) after rule 22, the following rule shall be inserted, namely: —
"22A. Where any property is sold in execution of a decree,

the sale shall not be set aside merely by reason of the death of
the judgment-debtor between the date of issue of the proclama-
tion of sale and the date of the sale notwithstanding the failure
of the decree-holder to substitute the legal representative of such
deceased judgment-debtor, but, in case of such failure, the Court
may set aside the sale If it is satisfied that the legal representative
of the deceased judgment-debtor has been prejudiced by the
sale.";
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(x) in rule 24, for sub-rule (3), the following sub-rule shall be
substituted, namely: —

"(3) In every such process, a day shall be specified on or
before which it shall be executed and a day shall also be specified
on or before which it shall be returned to the Court, but no pro-
cess shall be deemed to be void if no day for Its return Is speci-
fied therein.";
(xi) In rule 26, In sub-rule (3), for the words "the Court may

require", the words "the Court shall require" shall be substituted,
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(arff) in rule 29,—

(a) after the words "a decree of such Court", the words "or
of a decree which is being executed by such Court" shall be
inserted;

(b) the following proviso shall be added at the end, namely: —

"Provided that if the decree is one for payment of money,
the Court shall, if it grants stay without requiring security,
record its reasons for so doing.";

(xiii) in rule 31, in sub-rules (2) and (3), for the words "six
months", wherever they occur, the words "three months" shall be
substituted;

(otiv) in rule 32, in sub-rules (3) and (4), for the words "one
year", wherever they occur, the words "six months" shall be substi-
tuted;

(xv) ki rule 34, for sub-rule (6), the following Bub-rule shall be
substituted, namely: —

"(6) (a) Where the registration of the document is required
under any law for the time being in force, the Court, or such
officer of the Court as may be authorised in this behalf by the
Court, shall cause the document to be registered in accordance
with such law.

(b) Where the registration of the document is not so
required, but the decree-holder desires it to be registered, the
Court may make such order as it thinks fit.

(c) Where the Court makes any order for the registration of
any document, it may make such order as it thinks fit as to the
expenses of registration.";

(xui) rule 41 shall be re-numbe>red as sub-rule (1) of that rule,
and—

(a) in sub-rule (1) as so re-numbered, in clause (b), for the
words "in the cas)e of a corporation", the words "where the
judgment-debtor is a corporation" shall be substituted;

(b) after sub-rule (1) as so re-numbered, the following sub-
rules shall be inserted, namely: —

"(2) Where a decree for the payment of money has
remained unsatisfied for a period of thirty days, the Court
may, on the application of the decree-holder and without
prejudice to Its power under sub-rule (1), by order require
the Judgmtnt-dsbtor or where the Judgment-debtor ia a
corporation, any officer thereof, to make an affidavit stating
the particulars of the assets of the Judgment-debtor,

(8) In ease at disobedience of any order made tinder"
auto-rule" (2), the Court making the order, or any Court td
Whi«h thd proceeding is transferred, may direct that tti«
ftersari disobeying the" dfder W detained in" th«* «!iVil prison
far a term not ex6eedirig three ninths' Unless before tHtt
expiry of such term the Cdtirt directs his release."}
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(xvii) after rule 43, the following rule shall be inserted,
namely: —

'43A. (I) Where the property attached consists of live-stock,
agricultural implements or other articles which cannot con-
veniently be removed and the attaching officer does not act under
the proviso to rule 43, he may, at the instance of the judgment-
debtor or of the decree-holder or of any other person claiming to
be interested in such property, leave it in the village or place
where it has been attached, in the custody of any respectable
person (hereinafter referred to as the "custodian").

Custody
of mova-
ble
property.

(2) If the custodian fails, after due notice, to produce such
property at the place named by the Court before the ofli<cer
deputed for the purpose or to restore it to the person in whose
favour restoration is ordered by the Court, or if the property,
though so produced or restored, is not in the same condition as it
was when it was entrusted to him,—

(a) the custodian shall be liable to pay compensation to
the decree-holder, judgment-debtor or any other person who
Is found to be entitled to the restoration thereof, lor any
loss or damage caused by his default; and

(fa) such liability may be enforced—

(i) at the instance of the decree-holder, as if ttie
custodian were a surety under section 145;

(ii) at the Instance of the judgment-debtor or such.
other person, on an application in execution; and

(c) any order determining such liability shall bt
appealable as a decree.';

(xvtii) after rule 46, the following rules shall be inserted,
namely: —

"46A. (1) The Court may in the case of a debt (other than
a debt secured by a mortgage or a charge) which has been atta-
ched under rule 46, upon the application of the attaching creditor,
issue notice to the garnishee liable to pay such debt, calling
upon him either to pay into Court the debt due from him to
the judgment-debtor or so much thereof as may be sufficient to
satisfy the decree and costs of execution, or to appear and show
cause why he should not do so.

Notice to
garniahee.

(2) An application under sub-rule (1) shall be made on affi-
davit verifying the facts alleged and stating that, in the belief
of the deponent, the garnishee is indebted to the judgment-
debtor.

(3) Where the garnishee pays in the Court the amount due
from him to the judgment-debtor or so much thereof as is sufU-
cient to satisfy the decree and the costs of the execution, the
Court may direct that the amount may be paid to the decree-
holder towards satisfaction of the decree and costs of the
execution.
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46B. Where the garnishee does not forthwith pay into
Court the amount due from him to the judgment-debtor or BO
much thereof as is sufficient to satisfy the decree and the COSIB
of execution, and does not appear and show cause In answer to
the notice, the Court may order the garnishee to comply with
the terms of such notice, and on such order, execution may issue
as though such order were a decree against him.

Order
againat
garniahakw

46C. Where the garnishee disputes liability, the Court Xnay
order that any issue or question necessary for the determination
of liability shall be tried aa if it were an issue in a auit, and Upon
the determination of such issue shall make such order or orders
as it deems fit:

Trial at
disputed
question*.

Provided that if the debt in respect of which the application
under rule 46A is made is in respect of a sum of money beyond
the pecuniary jurisdiction of the Court, the Court shaU send the
execution case to the Court of the IHstrict Judge to which the
said Court ia subordinate, and thereupon the Court of the Dis-
trict Judge or any other competent Court to which it may be
transferred by the District Judge shall deal with it in the same
manner as if the case had been originally instituted in that Court.

46D. Where it is suggested or appears to be probable that
the debt belongs to some third person, or that any third person
has a lien or charge on, or other interest in, such debt, the Court
may order such third person to appear and state the nature and
particulars of his claim, if any, to such debt and prove the same.

Procedure
where

debt
belongs
to third
person.

46E. After hearing such third person and any person or per-
sons who may subsequently be ordered to appear, or where such
third or other person or persons do not appear when so ordered,
the Court may make such order as h hereinbefore provided, or
such other order or orders upon such terms, if any, with respect
to the lien, charge or interest, as the case may be, of such third
or other person or persons as it may deem fit and proper.

Order M
regards
third
person.

46F. Payment made by the garnishea on notice under rule
46A or under any such order as aforesaid shall be a valid dis-
charge to him as against the judgment-debtor and any other per-
son ordered to appear as aforesaid for the amount paid or levied,
although the decree in execution of which the application under
rule 46A was made, or the order passed in the proceedings on
such application, may be set aside or reversed.

Payment
by
garnishe*
to be
valid
discharge,

46G. The costs of any application made under rule 46A and
of any proceeding arising therefrom or incidental thereto shall
be in the discretion of the Court.

Costa.

46H. An order made under rule 46B, rule 46C or rule 40E
shall be appealable as a decree.

Appeal*

461. The provisions of rules 46A to 46H (both inclusive)
shall, so far as may be, apply in relation to negotiable instru-
ments attached under rule 51 as they apply in relation to debt*";

Applica-
tion t»
negett-
•blt
jtosteu-
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( w ) in rule 48,—

(a) in, sub-rule (1), after the words "local authority", the
words and figures "or of a servant of a corporation engaged in
any trade or industry which is established by a Central, Pro-
vincial or State Act, or a Government company as defined in
section §17 of, the. Companies Act, 1956," shall be inserted; I of 1950.

(b) for sub-rule (3), the following sub-rule shall be substi-
tuted, namely: —

" (3) Every order made under this rule, unless it is
returned in accordance with the provisions of sub-rule {2),
shall, without further notice or other process, bind the
appropriate Government or the railway company or local
authority or corporation or , Government company, as the
case may be, while the judgment-debtor is within the local
limits to which this Code for the time being extends and
while he is beyond those limits, if he is in receipt of any
salary or allowances payable out of the Consolidated Fund
of India or the Consolidated Fund of the State or the funds
of a railway coinpany or local authprity or corporation or
Government company in India; and the appropriate Gov-
ernment or the railway company or local authority or cor-
poration or Government company, as the case may be, shall
be liable for any sum paid in contravention of this rule.";

(c) for the Explanation, the following Explanation shall be
substituted, namely: —

'Explanation.—In this rule, "appropriate Government"
means,.—

(i) as respects any person in the service of the Cen-
tral Government, or any servant of a railway adminis-
tration or of a cantonment authority or of the port autho-
rity of a major port, or any servant of a corporation
engaged in any trade or industry which is established
by a Central Act, or any servant of a Government com-
pany in which any part of the share capital is held by
the Central Government or by more than one State
Governments or partly by the Central Government and
partly by one or more State Governments, the Central
Gpvernment;

(ii) as respects any other servant of the Government,
or a servant of any other local or other authority, or any
servant of a corporation engaged in any trade or industry
which is established by a Provincial or State Act, or a
servant of any other Government company, the State
Government.';

{xx) after rule 48, the following rule shall be inserted, namely: —
"48A. (1) Where the property to be attached is the salary

or allowances of an employee other than an employee to whom
rile 48 applies, the Court, where the disbursing officer of the
employee is within the local limits of the Court's jurisdiction,
may order that the amount shall, subject to the provisions of
•ection 60, be withheld from such salary or allowances either In

Attach-
ment of
salairtK
or ifllciwui

privati '
emplb-i"

y e * .
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one payment or by monthly instalments as the Court may diruci;
and upon notice of the order to such disbursing officer, such dis-
bursing officer shall remit to the Court the amount due undc*r
the order, or the monthly instalments, as the case may be.

(2) Where the attachable portion of such salary or allov,-
ances is already being withheld or remitted to the Court in pur-
suance of a previous and unsatisfied order of attachment, the
disbursing officer shall forthwith return the subsequent order +o
the Court issuing it With a full statement of all the particulars
of the existing attachment.

(3) Every order made under this rule, unless it is returned
in accordance with the provisions of sub-rule (2), shall, without
further notice or other process, bind the employer while the
judgment-debtor is within the local limits to which this Cod<»
for the time being extends and while he is beyond those limiu.,
if he is in receipt of salary or allowances payable out of the
funds of an employer in any part of India; and the employer
shall be liable for any sum paid in contravention of this ruie.'1;

(xxi) in rule 510,—

(a) In the proviso to sub-rule (1), for the words and figures
"section 247 of the Indian Contract Act, 1872", the words and
figures "section 30 of the Indian Partnership Act, 1932" shall be
substituted;

9 of 1872

0 of 1032.

(b) after sub-rule (4), the following sub-rule shall be ln-
•erted, namely: —

"(5) Nothing in this rule shall apply to a decree passed
against a Hindu undivided family by virtue of the previ-
sions of rule 10 of Order XXX.";

(xxii) in rule 53,—

(a) in sub-rule (1), for sub-clause (ii) of clause (b), the
following sub-clause shall be substituted, namely: —

" (ii) (a) the holder of the decree sought to be executed,
or

(b) his judgment-debtor with the previous consent in
writing of such decree-holder, or with the permission of the
attaching Court,
applies to the Court receiving such notice to execute the
attached decree.";

(b) in sub-rule (6), after the words "in contravention o'
such order", the words "with knowledge thereof' or" shall be
inserted;

(xxiii) in rule 54,—

(a) after sub-rule (I), the following sub-rule shall bv-
inserted, namely: —

"(1A) The order shall also ronuire the judgment-debtor
to attend Court on a specified date to take notice of the date
to be fixed for settling the terms of the proclamation of sale,";
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(b) in sub-rule (2), the words "and, where the property is
land situate in a village, also in the office of the Gram Panchayat,
if any, having jurisdiction over that village," shall be added at
the end;

(xociv) for rule 57, the following rule shall be substituted,
namely:—

"57. (1) Where any property has been attached in execution
of a decree and the Court, for any reason, passes an order dis-
missing the application for the execution of the decree, the Court
shall direct whether the attachment shall continue or cease and
shall also indicate the period up to which such attachment shall
Continue or the date on which such attachment shall cease.

(2) If the Court omits to give such direction, the attachment
shall be deemed to have ceased.";

(Xxv) for the sub-heading "Investigation oj claims and objec-
tion* and far rules 58 to 63, the following sub-heading and rules
shall be substituted, namely: —

Deter-
mination
of attach,
ment,

"Adjudication of claims and objections

58, (1) Where any claim is preferred to, or any objection is
made tq the attachment of, any property attached in execution of
a decree on the ground that such property is not liable to such
attachment, the Court shall proceed to adjudicate upon the claim
tjr objection in accordance -with the provisions herein contained:

Adjudi-
cation of
claim* to,
•r objec-
tions to
attach-
ment of,
property.

Provided that no such claim or objection shall be enter-
tained—

(a) where, before the claim is preferred or objection is
made, the property attached has already been sold; or

(b) where the Court considers that the claim or objec-
tion was designedly or unnecessarily delayed.

(2) All questions (including questions relating to right,
title or Interest in the property attached) arising between the
parties to a proceeding or their representatives under this rule
and relevant to the adjudication of the claim or objection, shall
be determined by the Court dealing with the claim or objection
and not by a separate suit.

(3) Upon the determination of the questions referred to in
ttib-rul* (2), the Court shall, in accordance with such determi-
nation,^

(o) allow the alaim or objection and release the pro-
perty from attachment either wholly or to such extent w
it thinks fit; or

(b) disallow the claim or objection; or

(c) continue the attachment subject to any mortgage,
Charge or other interest in favour oi any person; or
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(d) pass such order as in the circumstances of the case
it deems fit.
(4) Where any claim or objection has been adjudicated upon

under this rule, the order made thereon shall have the same
force and be subject to the same conditions as to appeal or other-
wise as if it were a decree.

(5) Where a claim or an objection is preferred and the
Court, under the proviso to sub-rule (1), refuses to entertain it,
the party against whom such order is made may institute a suit
to establish the right which he claims to the property in dispute;
but, subject to the result of such suit, if any, an order so
refusing to entertain the claim or objection shall be conclusive.

59. Where before the claim was preferred or the objection
was made, the property attached had already been advertised
for sale, the Court may—

Stay of
sale.

(a) if the property is movable, make an order -post-
poning the sale pending the adjudication of the claim or
objection, or

(b) if the property is immovable, make an order that,
pending the adjudication of the claim or objection, the pro-
perty shall not be sold, or, that pending such adjudication,
the property may be sold but the sale shall not be confirmed,

«nd any such order may be made subject to such terms and
conditions as to security or otherwise as the Court thinks fit.";

(xxvi) in rule 66,—

(a) in sub-rule (2), in clause (a), after the words "the pro-
perty to be sold", the words "or, where a part of the property
would be sufficient to satisfy the decree, such part" shall be
inserted;

(b) to sub-rule (2), the following provisos shall be added,
namely: —

"Provided that where notice of the date for settling the
terms of the proclamation has been given to the judgment-debtor
by means of an order under rule 54, it shall not be necessary to
give notice under this rule to the judgment-debtor unless the
Court otherwise directs:

Provided further that nothing in this rule shall be construed
as requiring the Court to enter in the proclamation of sale its
own estimate of the value of the property, but the proclamation
Shall include the estimate, if any, given, by either or both of the
parties.";

(xocvii) in rule 68,—

(a) for the words "thirty days", the words "fifteen days"
shall be substituted;

(b) for the words "fifteen days", the words "seven days"
shall be substituted;
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(xxviii) in rule 69, in sub-rule (2), for the word "seven". th»
word "thirty" shall be substituted;

{ocxix) after rule 72, the following rule shall be inserted.
namely: —

"72A. (1) Notwithstanding anything contained in rule 72, a
mortgagee of immovable property shall not bid for or
purchase property sold in execution of a decree on the
mortgage unless the Court grants him leave to bid for or pur-
chase the property.

Mort-
gagee
not to
old at
sale
without
the leave
at the
Court

(2) If. leave to bid is granted to such mortgagee, then the
Court shall fix a reserve price as regards the mortgagee, and
unless the Court otherwise directs, the reserve price shall be—

(a) not less than the amount then due for principal,
interest and costs in respect of the mortgage if the pro-
perty is sold in one lot; and

(b) in the case of any property sold in lots, not less
than such sum as shall appear to the Court to be
properly attributable to each lot in relation to the
amount then due for principal, interest and costs on the
mortgage.

(3) In other respects, the provisions of sub-rules (2) and
(3) of rule 72 shall apply in relation to purchase by the decree-
holder under that rule.";

(xccx) in rule 89, in sub-rule (1), for the words "any person,
either owning such property or holding an interest therein by virtue
of a title acquired before such sale", the words "any person claiming
an interest in the property sold at the time of the sale or at the time
of making the application, or acting for or in the interest of such
person," shall be substituted;

(xxxi) for rule 90, the following rule shall be substituted,
namely: —

"90. (1) Where any immovable property has been sold in
execution of a decree, the decree-holder, or the purchaser, or any
other person entitled to share in a rateable distribution of assets,
or whose interests are affected by the sale, may apply to the
Court to set aside the sale on the ground of a material irregula-
rity or fraud in publishing or conducting it.

(2) No sale shall be set aside on the ground of irregularity
or fraud in publishing or conducting it unless, upon the facts
proved, the Court is satisfied that the applicant has sustained
substantial injury by reason of such irregularity or fraud.

(3) No application to set aside a sale under this rule shall
be entertained upon any ground which the applicant could have
taken on or before the date on which the proclamation of sale
was drawn up.

Explanation.—The mere absence of, or defect in, attachment
of the property sold shall not, by itself, be a ground for setting
aside a sale under this rule.";

Appli-
cation
to set
aside
sale on
ground
of Irregu-
larity or
fraud.
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(xxxii) in rule 92,—

(a) to sub-rule (1), the following proviso shall be added,
namely: —

"Provided that, where any property Is sold in execution
of a decree pending the final disposal 01 any claim to, or any
objection to the attachment of, such property, the Court
shall not confirm such sale until the final disposal ol fiuch
claim or objection.";

(b) in sub-rule (2), for the words "the Court shall make an
order setting aside the sale", the following shall be substituted,
namely: —

"or in cases where the amount deposited under rule 89 i»
found to be deficient owing to any clerical or arithmetical
mistake on the part o£ the depositor and such deficiency haa
been made good within such time as may be fixed by the
Court, the Court shall make an order setting aside the sale";

(c) after sub-rule (3), the following sub-rules shall be
inserted, namely: —

"(4) Where a third party challenges the judgment
debtor's title by filing a suit against the auction-purchaser,
the decree-holder and the judgment-debtor shall be necessary
parties to the suit.

(5) If the suit referred to in sub-rule (4) is decreed,
the Court shall direct the decree-holder to refund the money
to the auction-purchaser, and where such an order is passed
the execution proceeding in which the sale had been held
shall, unless the Court otherwise directs, be revived at the
stage at which the sale was ordered";

(xxxiii) in rule 97, for sub-rule (2), the following sub-rule shall
be substituted, namely: —

"(2) Where any application is made under sub-rule (1), the
Court shall proceed to adjudicate upon the application in accord-
ance with the provisions herein contained.";

(xxxiv) for rules 98 to 103, the following rules shall be substi-
tuted, namely: —

'98. (1) Upon the determination of the questions referred to
in rule 101, the Court shall, in accordance with such determina-
tion and subject to the provisions of sub-rule (2),—

Orden
after
adjudi-
cation.

(a) make an order allowing the application and direct-
ing that the applicant be put into the possession of the pro-
perty of dismissing the application; or

(b) pass cuch other order as, in the circumstances of
the case, it may deem fit.

(2) Where, upon such determination, the Court is satisfied
that the resistance or obstruction was occasioned without any
just cause by the judgment-debtor or by some other person at
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his instigation or on his behalf, or by any transferee, where such
transfer was made during the pendency of the suit or execution
proceeding, it shall direct that the applicant be put into posses-
sion of the property, and where the applicant is still resisted or
obstructed in obtaining possession, the Court may also, at the
instance of the applicant, order the judgment-debtor, or any
person acting at his instigation or oh his behalf, to be detained
in the civil prison for a term which may extend to thirty days.

99. (1) Where any person other than the judgment-debtor
is dispossessed of immovable property by the holder of a decree
for the possession of such property or, where such property ha3
been hold in execution of a decree, by the purchaser thereof, he
may make an application to the Court complaining of such dis*
possession.

Disposses-
sion by
decree-
holder or
pur-
chaser.

(2) Where any such application is made, the Court shall
proceed to adjudicate upon the application in accordance with
the provisions herein contained.

100. Upon the determination of- the questions referred to in
rule 101, the Court shall, in accordance with such determina-
tion,—

Order to
b e passed
upon
applica-
tion
complain-
ing of
disposses-
sion.

(a) make an order allowing the application and directing
that the applicant be put into the possession of the property
or dismissing the application; or

(6) pass such other order as, in the circumstances of the
case, it may deem fit.

101. All questions (including questions relating to right,
title or interest in the property) arising between the parties to
a proceeding on an application under rule 97 or rule 99 or their
representatives, and relevant to the adjudication of the applica-
tion, shall be determined by the Court dealing with the applica-
tion and not by a separate suit and for this purpose, the Court
shall, notwithstanding anything to the contrary contained in any
other law for the time being in force, be deemed to have juris^
diction to decide such questions.

Question
to be
deter-
mined.

102. Nothing in rules 98 and H00 shall apply to resistance or
obstruction in execution of a decree for the possession of immov-
able property by a person to whom the judgment-debtor has
transferred the property after the institution of the suit in which
the decree was passed or to the dispossession of any such person.

Rules
not
appli-
cable to
trans-
feree
pendente
lite

Explanation.—In this rule, "transfer" includes) a transfer by
operation of law.

103. Where any application has been adjudicated upon under
rule 98 or rule 100, the order made thereon shall have the same
force and be subject to the same conditions as to an appeal or
otherwise as if it were a decree.

Ordera
to tie
treated
•s decrees.



SEC. H THE GAZETTE OF INDIA EXTRAORDINARY 1317

(xxxv) after rule 103, the following rules shall be inserted,
namely: —

"104. Every order made under ruL; 101 or rule 103 shall be
subject to the result of any suit that may be pending on the date
of commencement of the proceeding in which such order is
made, if in such suit the party against whom the order under
rule 101 or rule 103 ia made has sought to establish a right
which he claims to the present possession of the property.

Order
under
rule 101
or rule
103 to be
subject
to the
result of
pending
suit.
Hearing
of appli-
cation.

105. (1) The Court, before which an application under any
of the foregoing rules of this Order is pending, may fix a day
for the hearing of the application.

(2) Where on the day fixed or on any other day to which
the hearing may be adjourned the applicant does not appeal
when the case is called on for hearing, the Court may make an
order that the application be dismissed.

(3) Where the applicant appears and the opposite party to
whom the notice has been issued by the Court does not appear,
the Court may hear the application ex parte and pass such order
as it thinks fit.

Explanation.—An application referred to in sub-rule (1)
includes a claim or objection made under rule 58.

106. (1) The applicant, against whom an order is made
under sub-rule (2) of rule 105 or the opposite party against
whom an order is passed ex parte under sub-rule (3) of that
rule or under sub-rule (1) of rule 23, may apply to the Court to
set aside the order, and if he satisfies the Court that there was
sufficient cause for lus non-appearance when the application was
called on for hearing, the Court shall set aside the order on such
terms as to costs or otherwise as it thinks fit, and shall appoint
a day for the further hearing of the application.

(2) No order shall be made on an application under sub-
rule (1) unless notice of the application has been served on the
other party.

(3) An application under sub-rule (1) shall be made within
thirty days from the date of the order, or where, in the case of an
ex paYte order, the notice was not duly served, within thirty days
from the date when the applicant had knowledge of the order.".

Setting
aside
orders
passed
ex parte,
etc.

73. In the First Schedule, in Order XXII —

(i) in rule 4, after sub-rule (3), the following sub-rules shall be
inserted, namely: —

"(4) The Court whenever it thinks tit, may exempt the
plaintiff from the necessity of substituting the legal representa-
tives of any such defendant who has failed to file a written state-
ment or who, having filed it, has failed to appear and contest
the suit at the hearing; and judgment may, in such case, be
pronounced against the said defendant notwithstanding the
death of such defendant and shall have the same force and effect
as if it has been pronounced before death took place.

Amend-
ment Of
Order
XXII.



1318 THE GAZETTE OF INDIA EXTRAORDINARY [PAR! II—

(5) Where—

(a) the plaintiff was ignorant of the death of a defen-
dant, and could not, for that reason, make an application for
the substitution of the legal representative of the defendant
under this rule within the period specified in the Limitation
Act, 1963, and the suit has, in consequence, abated, and

(fa) the plaintiff applies after the expiry of the period
ijpecified therefor in the Limitation Act, 1963, for setting
aside the abatement and also for the admission of that appli-
cation under section 5 of that Act on the ground that he had,
by reason of such ignorance, sufficient cause for not making
the application within the period specified in the said Act,

the Court shall, in considering the application under the said
section 5, have due regard to the fact of such ignorance, if
proved.";

36 of 1963.

36 of 19OT.

(ii) after rule 4, the following rule shall be inserted, namely: —

"4A. (1) If, in any suit, it shall appear to the Court that any
party who has died during the pendency of the suit has no legal
representative, the Court may, on the application of any party
to the suit, proceed in the absence of a person representing the
estate of the deceased person, or may by order appoint the
Administrator-General, or an officer of the Court or such other
person as it thinks fit to represent the estate of the deceased
person for the purpose of the suit; and any judgment or order
subsequently given or made in the suit shall bind the estate of
the deceased person to the same extent as he wquld have been
bound if a personal representative of the deceased person had
been a party to the suit.

Procedure
where J
there ia
no legal
representa*
tiva.

(2) Before making an order under this rule, the Court—
(a) may require notice of the application for the order

to be given to such (if any) of the persons having an inte-
rest in the estate of the deceased person as it thinks fit; and

(fa) shall ascertain that the person proposed to be
appointed to represent the estate of the deceased person is
willing to be so appointed and has no interest adverse to
that of the deceased person.";

(lii) to rule 5, the following proviso shall be added, namely: —

"Provided that where such question arises before an
Appellate Court, that Court may, before determining the question,
direct any subordinate Court to try the question and to return
the records together with evidence, if any, recorded at such trial,
its findings and reasons therefor, and the Appellate Court may
take the same into consideration in determining the question.";

(lv) in rule 9, the following Explanation shall be inserted at
the end, namely: —

"Explanation.—Nothing in this rule shall be construed »«
barring, in any later suit, a defence based on the facts which
constituted the cause of action in the suit which had abated or
had been dismissed under this Order.1*;
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(u) after rule 10, (the following rule shall be inserted, namely: —
"10A. Whenever a pleader appearing for a party to the

suit comes to know of the death of that party, he shall inform
the Court about it, and the Court shall thereupon give notice
of such death to the other party, and, for this purpose, the con-
tract between the pleader and the deceased party shall be deem-
ed to subsist.".

Duty of
pleader to
communi-
cate to
Court

death of
a party.

74. In the First Schedule, in Order XXIII,—
(i) for rule 1, the following rule shall be substituted, namely: -

Amend-
ment of
Order
XXIII.

"1. (1) At any time after the institution of a suit, the plaintiff
may as against all or any of the defendants abandon his suit OJ
abandon a part of his claim:

Withdraw-
al of suil
or aban-
donment
of part of
dalm.Provided that where the plaintiff is a minor or other

person to whom the provisions contained in rules 1 to 14 of Order
XXXII extend, neither the suit nor any part of the claim shall
be abandoned without the leave of the Court.

(2) An application for leave under the proviso to sub-rule
(1) shall be accompanied by an affidavit of the next friend and
also, if the minor or such other person is represented by a pleader,
by a certificate of the pleader to the effect that the abandonment
proposed is, in his opinion, for the benefit of the minor or such
other person.

(3) Where the Court is satisfied,—
(a) that a suit must fail by reason of some formal defect,

or
(b) that there are sufficient grounds for allowing the

plaintiff to institute a fresh suit for the subject-matter of a
suit or part of a claim,

it may, on such terms as it thinks fit. grant the plaintiff permission
to withdraw from such suit or such part of the claim with liberty
to institute a fresh suit in respect of the subject-matter of such
suit or such part of the claim.

(4) Where the plaintiff—

(a) abandons any suit or part of claim under sub-rule
(1), or

(b) withdraws from a suit or part of a claim without
the permission referred to in sub-rule (3),

he shall be liable for such costs as the Court may award and shall
be precluded from instituting any fresh suit in respect of such
iubject-matter or such part of the claim.

(5) Nothing in this rule shall be deemed to authorise the
Court to permit one of several plaintiffs to abandon a suit or
part of a claim, under sub-rule (0, °r to withdraw, under
sub-rule (3), any suit or part of a claim, without the consent of
the other plaintiffs.";
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(ii) after rule 1, the following rule shall be inserted, namely; —

"1A. Where a suit is withdrawn or abandoned by a plaintiff
under rule 1, and a defendant applies to be transposed as a plain-
tiff under rule 10 of Order I, the Court shall, jn considering such
application, have due regard to the question whether the appli-
cant has a substantial question to be decided as against any of
the other defendants.";

When
trans*
position
of defen-
dants
as plain-
tiffs
may be
per-
mitted. (Hi) in rule 3,—

(a) after the words "lawful agreement pr compromise", the
words "in writing and signed by the parties" shall be inserted;

(b) for the words "so far as it relates to the suit", the words
"so far as it relates to the parties to the suit, whether or not the
subject-matter of the agreement, compromise or satisfaction is
the same as the subject-matter of the suit" shall be substituted;

(iv) to rule 3, the following proviso shall be added, namely: —

"Provided that where it is alleged by one party and denied by
the other that an adjustment or satisfaction has been arrived at,
the Court shall decide the question; but no adjournment shall be
granted for the purpose of deciding the question, unless the Court,
for reasons to be recorded, thinks fit to grant such adjournment.";

(v) m rule 3, the following Explanation shall be inserted at the
end, namely: —

"Explanation.—An agreement or compromise which is
void or voidable under the Indian Contract Act, 1872, shall not
be deemed to be lawful within the meaning of this rule.";

9 of 1872.

(vi) after rule 3, the following rules shall be inserted, namely: —

'3A. No suit shall lie to set aside a decree on the ground
that the compromise on which the decree is based was not
lawful.

Bar to
suit.

3B. (1) No agreement or compromise in a representative
suit shall be entered into without the leave of the Court expressly
recorded in the proceedings; and any such agreement or compro-
mise entered into without the leave of the Court so recorded
shall be void.

No agree-
ment or
com-
promise
to be
entered
in a re-
presen-
tative
suit
without
leave
.if Court.

(2) Before granting such leave, the Court shall give notice
In such manner as 'It may think fit to such persons as may appear
to it to be interested In the suit.

Explanation.—Jn this rule, "representative suit" means,—

(a) a suit under section 91 or section 92,

(b) a suit under rule 8 of Order I,
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(c) a suit in which the manager of an undivided Hindu
family sues or is sued as representing the other members of
the family,

(d) any other suit in which the decree passed may, by
virtue of the provisions of this Code or of any other law for
the time being in force, bind sny person who is not named
as party to the suit.'.

75. In the First Schedule, in Order XXVI,—

(i) to rule 1, the following proviso and Explanation shall be
added, namely: —

Amend-
ment of
Order
XXVI.

"Provided that a commission for examination on interroga-
tories shall not be issued unless the Court, for reasons to be
recorded, thinks it necessary so to do.

Explanation.—The Court may, for the purpose of this rule,
accept a certificate purporting to be signed by a registered
medical practitioner as evidence of the sickness or infirmity of
any person, without calling the medical practitioner as a wit-
ness.";

(ii) in rule 4,—

(a) in sub-rule (1), for the words "for the examination of",
the words "for the examination on Interrogatories or otherwise
of—" shall be substituted;

(b) to sub-rule (1), the following provisos shall be added,
namely: —

"Provided that where, under rule 19 of Order XVI, a
person cannot be ordered to attend a Court' in person, a
commission shall be issued for his examination if his evi-
dence is considered necessary in the interests of justice:

Provided further that a commission for examination
of such person on interrogatories shall not be issued unless
the Court, for reasons to be recorded, thinks it necessary so
to do.";

(in) in rule 7, for the brackets and words "(subject to the pro-
visions of the next following rule)", the brackets, words and figure
"(subject to the provisions of rule 8)" shall be substituted:

(iv) after rule 10, the following heading and rules shall be in-
serted, namely: —

"Commissions for scientific investigation, performance of
ministerial act and sale of movable property

10A. (1) Where any question arising in a suit involves
any scientific investigation which ennnot, in the opinion of the
Court, be conveniently conducted before the Court the Court may,
if H thinks it necessary or expedient in the interests of justice so
to do, issue a commission to such person as it thinks fit, directing
him to inquire into such Question and renort thereon to the Court

Commis-
sion for
scien-
tific in-
vesti-
gation.
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(2) The provisions of rule 10 of this Order shall, as far a«
may be, apply in relation to a Commissioner appointed under
this rule as they apply in relation to a Commissioner appointed
under rule 9.

10B. (2) Where any question arising in a suit involves the
performance of any ministerial act which cannot, in the opinion
of the Court, be conveniently performed before the Court, the
Court may, if, for reasons to be recorded, it is of opinion that it
is necessary or expedient in the interests of justice so to do,
issue a commission to such person as it thinks fit, directing him
to perform that ministerial act and report thereon to the Court.

Commis-
sion for
perfor-
mance of
a minis-
terial
act.

(2) The provisions of rule 10 of this Order shall apply in
relation to a Commissioner appointed under this rule as they
apply in relation to a Commissioner appointed under rule 9.

IOC. (1) Where, in any suit, it becomes necessary to sell
any movable property which is in the custody of the Court
pending the determination of the suit and which cannot be
conveniently preserved, the Court may, if, for reasons to be
recorded, it is of opinion that it is necessary or expedient in the
interests of justice sr> to do, issue a commission to such person
as it thinks fit, directing him to conduct such sale and report
thereon to the Court.

Commis-
sion for
the sale
of mova-
bje pro-
perty.

(2) The provisions of rule 10 of this Order shall apply in
relation to a Commissioner appointed under this rule as they
aPPly in relation to a Commissioner appointed under rule 9.

(3) Every such sale shall be held, as far as may be, in
accordance with the procedure prescribed for the sale of movable
property in execution of a decree.";

(u) after rule 16, the following rule shall be inserted, namely: —

"16A. (1) Where any question put to a witness is objected
to by a party or his pleader in proceedings before a Commis-
sioner appointed under this Order, the Commissioner shall take
down the question, the answer, the objections and the name of
the party or, as the case may be, the pleader so objecting:

Provided that the Comm'issioner shall not take down the
answer to a quest'ion which is objected to on the ground of privi-
lege but may continue with the examination of the witness, leav-
ing the party to get the question of privilege decided by the Court,
and, where the Co,urt decides that there is no question of privi-
lege, the witness may be recalled by the Commissioner and exa-
mined by him or the witness may be examined by the Court with
regard to the question which was objected to on the ground of
privilege.

(2) No answer taken down under sub-rule (1) shall be
read as evidence in the suit except by the order of the Court.";
(in) to sub-rule (1) of rule 17, the following proviso shall be

added, namely: —
"Provided that when the Commissioner is not a Jud?e of a

Civil Court, he shall not be competent to impose penalties; but

Questions
objected
to be-
fore the
Com-
missioner.
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such penalties may be imposed on the application of such Com-
missioner by the Court by which the commission was issued.";
(vii) after rule 18, the following rules shall be inserted,

namely: —
"18A. The provisions of this Order shall apply, so far as

may be, to proceedings in execution of a decree or order.
Applica-
tion of
Order
to exe-
cution
pro-
ceedings.

18B. The Court issuing a commission shall fix a date on or
before which the commission shall be returned to it after exe-
cution, and the date so fixed shall not be extended except where
the Court, for reasons to be recorded, is satisfied that there is
sufficient cause for extending the date.";

Court to
fix a
time for
return
of com-
mission.

(viii) in rule 22, for the figures and word "16, 17 and 18", the
words, brackets, figures and letters "sub-rule (1) of rule 16A, 17, 18
and 18B" shall be substituted.

76. In the First Schedule, in Order XXVII,—

(i) in rule 5, the words "but the time so extended shall not ex-
ceed two months in the aggregate" shall be inserted at the end;

Amend-
ment of
Order
XXVII.

(ii) after rule 5, the following rules shall be inserted, namely: —

"5A. Where a suit is instituted against a public officer for
damages or other relief in respect of any act alleged to have
been done by him in his official capacity, the Government shall
be joined as a party to the suit.

Govorn_
ment
to be
joined
as a
party in
a suit
against
a public
officer.

5B. (1) In every suit or proceeding to which the Govern-
ment, or a public officer acting in his official capacity, is a party,
it shall be the duty of the Court to make, in the first instance,
every endeavour, where it is possible to do so consistently with
the nature and circumstances of the case, to assist the parties in
arriving at a settlement in respect of the subject-matter of the
EUit.

Duty of
Court
In suits
against
the Gov-
ernment
or a pub-
lic offi-
cer to as.
sist in
arriving
at a settle-
ment.

(2) If, in any such suit or proceeding, at any stage,
it appears to the Court that there is a reasonable possibility of
a settlement between the parties, the Court may adjourn the
proceeding for such period as it thinks fit, to enable attempts to
be made to effect such a settlement.

(3) The power conferred under sub-rule (2) is in addition
to any other power of the Court to adjourn proceedings.".
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77. In the First Schedule, in Order XXVIIA —

(i) in the heading, after the words "INTERPRETATION OF THE

CONSTITUTION", the words "OR AS TO THE VALIDITY OP ANY STATUTORY

INSTRUMENT" shall be inserted;

Amend-
ment of
Order
XXVIIA.

(ii) after rule 1, the following rule shall be inserted, namely: —

"1A. In any suit in which it appears to the Court that any
question as to, the validity of any statutory instrument, not being
a question of the nature mentioned in rule 1, is involved, the
Court shall not proceed to determine that question except after
giving notice—

(a) to the Government Pleader, if the question concerns
the Government, or

(b) to, the authority which issued the statutory instru-
ment, if the question concerns an authority other than Gov-
ernment.";

Proce-
dure in
iuita in-
volving
validity
of any
statutory
Instru-
ment.

(Hi) after rule 2, the following rule shall be inserted, namely: —

"2A. The Court may, at any stage of the proceedings in any
suit involving any such question as is referred to in rule 1A,
order that the Government or other authority shall be added as
a defendant if. the Government Pleader or the pleader appearing
in the case for the authority which issued the instrument, as
the case may be, whether upon receipt of notice under rule 1A or
otherwise, applies for such addition, and the Court is satisfied
that such addition is necessary of desirable for the satisfactory
determination of the question.";

Power of
Court
to add
Govern,
ment or
other
authority
as a
defen-
dant in
a suit
relating
to the
validity
of any-
statutory
Instru-
ment.

(iv) for rule 3, the following rule shall be substituted, namely:—

"3. Where, under rule 2 or rule 2A, the Government or any
other authority is added as a defendant in a suit, the Attorney-
General, Advocate-General, or Government Pleader or Govern-
ment or other authority shall not be entitled to, or liable for,
costs in the Court which ordered the addition unless the Court,
having regard to all the circumstances of the case for any special
reason, otherwise orders.";

Coats.

(v) after rule 4, the following Explanation shall be inserted,
namely: —

'Eocplanation.—In this Order, "statutory instrument" means
a rule, notification, bye-law, order, scheme or form made as speci-
fied under any enactment.'.
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78. In the First Schedule, in Order XXX,—
(i) in rule 2, for the proviso below sub-rule (3), the following

proviso shall be substituted, namely: —

"Provided that all proceedings shall nevertheless continue
in the name of the firm, but tiie name of the partners disclosed
in the manner specified in sub-rule (1) shall be entered in the
decree.";

Amend-
ment of
Order
XXX.

(ii) for rule 8, the following rule shall be substituted, namely: —

"8. (1) Any person served with summons as a partner
under rule 3 may enter an appearance under protest, denying
that he was a partner at any material time.

Appear-
ance
under
protest.

(2) On such appearance being made, either the plaintiff or
the person entering the appearance may, at any time before the
date fixed for hearing and final disposal of the suit, apply to the
Court for determining whether that person was a partner of
the firm and liable as such,

(3) If, on such application, the Court holds that he was a
partner at the material time, that shall not preclude the person
from filing a defence denying the liability of the firm in respect
of the claim against the defendant.

(4) If the Court, however, holds that such person was not a
partner of the firm and was not liable as such, that shall not
preclude the plaintiff from otherwise serving a summons on
the firm and proceeding with the suit; but in that event, the
plaintiff shall be precluded from alleging the liability of that
person as a partner of the firm in execution of any decree that
may be passed against the firm.";

(in) for rule 10, the following rule shall be substituted, namely: —

"10. Any person carrying on business in a name or style
other than his own name, or a Hindu undivided family carrying
on business under any name, may be sued in such name or style
as if it were a firm name, and, in so far as the nature of such
case permits, all rules under this Order shall apply accordingly.".

Suit
against
person
carry-
ing on
business
in name
other
than
his own.

79. In the First Schedule, in Order XXXII,—

(i) in rule 1, the following Explanation shall be inserted at the
end, namely.—

Amend-
ment of
Order

xxxn.
'Explanation.—In this Order, "minor" means a person who

has not attained his majority within the meaning of section 3
of the Indian Majority Act, 1875, where the suit relates to any
of the matters mentioned in clauses (a) and (b) of section 2
of that Act or to any other matter.';

» 0*1875.
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(ii) after rule 2, the following rule shall be inserted, namely:—
"2A. (1) Where a suit has been instituted on behalf of the

minor by hia next friend, the Court may, at any stage of the
suit, either of its own motion or on the application of any de-
fendant, and for reasons to be recorded, order the next friend
to give security for the payment of all costs incurred or likely
to be incurred by the defendant.

Security
to be
furnish-
ed by
next
friend
when so
ordered.

(2) Where such a suit is instituted by an indigent person,
the security shall include the court-fees payable to the Govern-
ment.

(3) The provisions of rule 2 of Order XXV shall, so far ai
may be, apply to a suit where the Court makes an order under
this rule directing security to be furnished.";
(Hi) in rule 3,—

(a) in sub-rule (4),—

(i) the words "to the minor and" shall be omitted;

(Ii) for the words "upon notice to the father or other
natural guardian", the words "upon notice to the father or
where there is no father, to the mother, or where there is
no father or mother, to other natural guardian" shall be
substituted;

(Hi) for the words "no father or other natural guardian",
the words "no father, mother or other natural guardian"
shall be substituted;

(b) after sub-rule (4), the following sub-rule shall be in-
serted, namely: —

"(4A) The Court may, in any case, if it thinks fit, issue
notice under sub-rule (4) to the minor also.";

(iv) after rule 3, the following rule shall be inserted, namely: —

"3A. (1) No decree passed against a minor shall be set aside
merely on the ground that the next friend or guardian for the
suit of the minor had an interest in the subject-matter of the
suit adverse to that of the minor, but the fact that by reason
of such adverse interest of the next friend or guardian for the
suit, prejudice has been caused to the interests of the minor,
shall be a ground for setting aside the decree.

(2) Nothing in this rule shall preclude the minor from ob-
taining any relief available under any law by reason of the mis-
conduct or gross negligence on the part of the next friend or
guardian for the suit resulting in prejudice to the interests of the
minor.";

Decree
against
minor
not to
be set
aside
unless
pre-
judice
has been
caused
to hia
interests.

(v) In rule 4,—

(a) in sub-rule (3), after the word "consent", the words "In
writing" shall be inserted;
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(b) in sub-rule (4), after the words "any fund in Court in
which the minor is interested", the words "or out of the pro-
perty of the minor" shall be inserted;

(vi) in rule 6, to sub-rule (2), the following proviso shall be
added, namely: —

"Provided that the Court may, for reasons to be recorded,
dispense with such security while granting leave to the next
friend or guardian for the suit ten receive money or other movable
property under a decree or order, where such next friend or
guardian—

(a) is the manager of a Hindu undivided family and the
decree or order relates to the property or business of the family;
or

(b) is the parent of the minor.";

(mi) in rule 7, after sub-rule (1), the following sub-rule shall
be inserted, namely: —

"(1A) An application for leave under sub-rule (1) shall be
accompanied by an affidavit of the next friend or the guardiar
for the suit, as the case may be, and also, if the minor is repre
sented by a pleader, by the certificate of the pleader, to the
effect that the agreement or compromise proposed is, in lus
opinion, for the benefit of the minor:

Provided that the opinion so expressed, whether in the
affidavit or in the certificate shall not preclude the Court from
examining whether the agreement or compromise proposed is
for the benefit of the minor.";

(viii) for rule 15, the following rule shall be substituted,
namely: —

"15. Rules 1 to 14 (except rule 2A) shall, so far as may be,
apply to persons adjudged, before or during the pendency of the
suit, to be of unsound mind and shall also, apply to persons who,
though not so adjudged, are found by the Court on enquiry to be
incapable, by reason of any mental infirmity, of protecting their
Interest when suing or being sued.";

Rule3
1 tc 14
ff-ceeot
rule 2A)
to apply
to per-
sons of
unsound
mind.

(ix) for rule 16, the following rule shall be substituted, namely:--

"16. (1) Nothing contained in this Order shall apply to the
Ruler of a foreign State suing or being sued in the name of his
State, or being sued by the direction of the Central Government
in the name of an agent or in any other name.

(2) Nothing contained in this Order shall be construed as
affecting or in any way derogating from the provisions of any
local law for the time being in force relating to suits by or
against minors or by or against lunatics or other persons of un-
sound mind.".

Savings,
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80. In the First Schedule, after Order XXXII, the following Order
shall be inserted, namely: —

Insertion
of new
Order.
XXXIIA. •ORDER XXXIIA

SUITS RELATING TO MATTERS CONCERNING THE FAMILY

1. (1) The provisions of this Order shall apply to suits or pro-
ceedings relating to matters concerning the family.

(2) In particular, and without prejudice to the generality of
the provisions of sub-rule (2), the provisions of this Order shall
apply to the following suits or proceedings concerning the family,
namely: —

Applica-
tion of
the
Order

(a) a suit or proceeding for matrimonial relief, including a
suit or proceeding for declaration as to the validity of a marriage
or as to the matrimonial status of any person;

(b) a suit or proceeding for a declaration as to the legitimacy
of any person;

(c) a suit or proceeding in relation to the guardianship of
the person or the custody of any minor or other member of the
family, under a disability;

(d) a suit or proceeding for maintenance;
(e) a suit or proceeding as tp the validity or effect of an

adoption;
(f) a suit or proceeding, Instituted by a member of the

family, relating to wills, intestacy and succession;

(g) a suit or proceeding relating to any other matter concern-
ing the family in respect of which the parties are subject to
their personal law.
(3) So much O|f this Order as relates to a matter provided for

by a special law In respect of any suit or proceeding shall not apply
to that suit or proceeding.

2. In every suit or proceeding to which this Order applies, the
proceedings may be held in camera if the Court so desires and shall
be so held if either party so desires.

Proceed-
ings
to be
held in
camera-
Duty of
Court
to m&k*
effort*
for1

settle-
ment.

3. (1) In every suit or proceeding to which this Order applies,
an endeavour shall be made by the Court in the first Instance, where
it Is possible to do so consistent with the nature and circumstances of
the case, to assist the parties in arriving at a settlement in respect of
the subject-matter of the suit.

(2) If, in any such suit or proceeding, at any stage it appears to
the Court that there is a reasonable possibility of a settlement bet-
ween the parties, the Court may adjourn the proceeding for such
period as it thinks fit to enable attempts to be made to effect such a
settlement.

(3) The power conferred by sub-rule (2) shall be In addition to,
anri not in derogation of, any other power of the Court to adjourn
the proceedings.
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4. In every suit or proceeding to which this Order applies, it
shall be open, to the Court to secure the services of such person (pre-
ferably a woman where available), whether related to the parties or
not, including a person professionally engaged in promoting the wel-
fare of the family as the Court may think fit, for the purpose of as-
sisting the Court in discharging the functions imposed by rule 3 of
this Order.

Assis-
tance of
welfare
expert.

5. In every suit or proceeding to which this Order applies, it
shall be the duty of the Court to inquire, so far it reasonably can,
into the facts alleged by the plaintiff and into any facts alleged by
the defendant.

Duty to
inquire
into
facts.

6. For the purposes of this Order, each of the following shall be
treated as constituting a family, namely: —

"Family"
—mean-
ing of.

(a) (1) a man and his wife living together,

(ii) any child or children, being issue of theirs; or qf such
man or such wife,

(iii) any child or children being maintained by such man and
wife;

(b) a man not having a wife or not living together with his
wife, any child or children, being issue of his, and any child or
children being maintained by him;

(c) a woman not having a husband or not living together
with her husband, any child or children being issue of hers, and
any child or children being maintained by her;

(d) a man or woman and his or her brother, sister, ancestor
or lineal descendant living with him or her; and

(e) any combination of one or more of the groups specified
in clause (a), clause (b), clause (c) or clause (d) of this rule.

Explanation.—For the avoidance of doubts, it is hereby declared
that the provisions of rule 6 shall be without any prejudice to the
concept of "family" in any personal law or in. any other law for the
time being in force.'.

81. In the First Schedule, in Order XXXIII,—

(i) for the heading, the following shall be substituted, namely: —
Amend-
ment of
Order
XXXIII.

"SUITS BY INDIGENT PERSONS";

(ii) in the Order, for the word "pauper", wherever it occurs, the
words "indigent person", shall, with such grammatical variations or
cognate expressions as may be necessary, be substituted;

(iii) in rule 1, for the Explanation, the following Explanations
shall be substituted, namely: —

"Explanation I.—A person is an indigent person,—

(a) if he is not (possessed of sufficient means (other than
property exempt from attachment in execution of a decree
and the subject-matter of the suit) to enable him to pay the
fee prescribed by law for the plaint in such suit, or
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(b) where no such fee is prescribed, if he is not entitled
to property worth one thousand rupees other than the pro-
perty exempt from attachment in execution of a decree, and
the subject-matter of the suit.
Explanation II.—Any property which is acquired by a per-

son after the presentation of his application for permission to sue
as an indigent person, and before the decision of the application,
shall be taken into account in considering the question whether
or not the applicant is an indigent person.

Explanation 111.—Where the plaintiff sues in a representa-
tive capacity, the question whether he is an indigent person shall
be determined with reference to the means possessed by him in
such capacity.";

(iu) after rule 1, the following rule shall be inserted, namely: —

"1A, Every inquiry into the questipn whether or not a per-
son is an indigent person shall be made, in the first instance, by
the chief ministerial officer of the Court, unless the Court other-
wise directs, and the Court may adopt the report of such officer
as its own finding or may itself make an inquiry into the question.";

Inquiry
into
the
means

of an
indigent
person. (v) to rule 3, the following proviso shall be added, namely: —

"Provided that, where there are more plaintiffs than one,
it shall be sufficient if the application is presented by one of the
plaintiffs.";

(m) in rule 5,—

(a) to clause (c), the following proviso shall be added,
namely; —

"Provided that no application shall be rejected if, even
after the value of the property disposed of by the applicant
is taken into account, the applicant would be entitled to sue
as an indigent person.";
(b) in clause (e), the word "or" shall be inserted at the end;
(c) after clause (e), the following clauses shall be inserted,

namely: —

"(f) where the allegations made by the applicant in the
application show that the suit would be barred by any law
for the time being in force, or

(g) where any other person has entered into an agree-
ment with him to finance the litigation.";

(mi) in rule 7 —
(a) in sub-rule (1), for the words "a memorandum of the

substance o£ their evidence", the words "a full record of their
evidence" shall be substituted;

(b) after sub-rule (1), the following sub-rule shall be
Inserted, namely: —

"(1A) The examination of the witnesses under sub-rule
(1) shall be confined to the matters specified in claus* (b),
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clause (c) and clause (e) of rule 5 but the examination of
the applicant or his agent may relate to any of the matters
specified in rule 5.";
(c) in sub-rule (2), for the words "as herein provided", the

words and figure "under rule 6 or under this rule" shall be sub-
stituted;
(viii) in rule 8, for the brackets and words "(other than fees

payable for service of process)", the words "or fees payable for
service of process" shall be substituted;

(ix) after rule 9, the following rule shall be Inserted, namely: —

"9A. (1) Where a person, who is permitted to sue as an indi-
gent person, is not represented by a pleader, the Court may, if
the circumstances of the case so require, assign a pleader to him.

Court to
assign a
pleader
to an
unrepre-
sented
Indigent
person.

(2) The High Court may, with the previous approval of the
State Government, make rules providing for—

(a) the mode of selecting (pleaders to be assigned under
sub-rule (I) ;

(b) the facilities to be provided to such pleaders by the
Court;

(c) any other matter which is required to be or may be
provided by the rules for giving effect to the provisions of
sub-rule (7).";

(x) in rule 11, in clause (a), after the words "such service", the
words "or to present copies of the plaint or concise statement" shall
be inserted;

(xi) in rule 15, for the words "provided that he first pays", the
words "provided that the plaint shall be rejected if he does not pay,
either at the time of the institution of the suit or within such time
thereafter as the Court may allow,";

(xii) after rule 15, the following rule shall be inserted, namely:—

"15A. Nothing contained in rule 5, rule 7 or rule 15 shall pre-
vent a Court, while rejecting an application under rule 5 or re-
fusing an application under rule 7, from granting time to the
applicant to pay the requisite court-fee within such time as may
be fixed by the Court or extended by it from time to time; and
upon such payment and on payment of the costs referred to In
sub-rule (2) of rule 15 within that time, the suit shall be deemed
to have been instituted on the date on which the application for
permission to sue as an indigent person was presented.";

(xiii) after rule 16, the following rules shall be inserted, name-
l y : -

Qrant of
time
for pay-
ment of
court-fee.

"17. Any defendant, who desires to plead a set-off or counter-
claim, may be allowed to set up such claim as an indigent per-
son, and the rules contained in this Order shall so far as may be,
apply to him as If he were a plaintiff and his written statement
were a plaint.

Defence
by an
indigent
person.
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81. (/) Subject to the provisions of this Order, the Central or State
Government may make such supplementary provisions as it thinks fit
for providing free legal services to those who have been permitted to sue
as indigent persons.

(2) The High Court may, with the previous approval of the State Gov-
ernment, make rules for carrying out the supplementary provisions made
by the Central or State Government for providing free legal services to
indigent persons referred to in sub-rule (1), and such rules may include
the nature and extent of such legal services, the conditions under which
they may be made available, the matters in respect of which, and the
agencies through which, such services may be rendered.".

Power of
Govern-
ment to
provide
for free
legal ser-
vices to
indigent
persons.

82. In the First Schedule, in Order XXXIV —
(i) in rule 6, for the words "the last preceding rule", the word

and figure "rule 5" shall be substituted;
(ii) in rule 8A,—

(a) for the words "the last preceding rule", the word and
figure "rule 8" shall be substituted;

(b) for the words "on application by him", the words "on
application by him in execution" shall be substituted;
(Hi) to rule 10, the following proviso shall be added, namely: —

"Provided that where the mortgagor, before or at the time
of the institution of the suit, tenders or deposits the amount due
on the mortgage, or such amount as is not substantially deficient
in the opinion of the Court, he shall not be ordered to pay the
costs of the suit to the mortgagee and the mortgagor shall be
entitled to recover his own costs of the suit from the mortgagee,
unless the Court, for reasons to be recorded, otherwise directs.";

Amend-
ment of
Ordtr
XXXIV.

(iv) after rule 10, the following rule shall be inserted, namely: —
"10A. Where in a suit for foreclosure, the mortgagor has,

before or at the time of the institution of the suit, tendered or
deposited the sum due on the mortgage, or such sum as is not
substantially deficient in the opinion of the Court, the Court shall
direct the mortgagee to pay to the mortgagor mesne profits for
the period beginning with the institution of the suit.";

Power of
Court to
direct
mortgagee
to pay
mesne
profits.

(v) rule 15 shall be re-numbered as sub-rule (1) of that
rule, and after sub-rule (1) as so re-numbered, the following sub-
rule shall be inserted, namely: —

"(2) Where a decree orders payment of money and charges
it on immovable property on default of payment, the amount
may be realised by sale of that (property in execution of that
decree.".

83. In the First Schedule, in Order XXXVI—
(i) in rule 3,—

(a) in sub-rule (I), after the words "may be filed", the
words "with an application" shall be inserted;

(b) in sub-rule (2),—
(i) for the words "The agreement", the words "The

application" shall be substituted;

(ii) for the words "it was presented", the words "the
application was presented" shall be substituted;

Amend-
ment of
Order
XXXVL
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(ii) after rule 5, the following rule shall be inserted, namely: —
"6- No appeal shall lie from a decree passed under rule 5.". No ap-

peal
from
a decree
passed
under
rule 5.

84. In the First Schedule, in Order XXXVII,—

(i) in the heading, the words "ON NEGOTIABLE INSTRUMENTS" shall
be omitted;

Amend-
ment of
Order
XXXVIL

(ii) for rule 1, the following rule shall be substituted, namely: —

"1. (1) This Order shall apply to the following Courts,
namely: —

Courts
and
classes
of suits
to which
the
Order
ia to
apply.

(a) High Courts, City Civil Courts and Courts of Small
Causes; and

(b) other Courts:

Provided that in respect of the Courts referred to in clause
(b), the High Court may, by notification in the Official Gazette,
restrict the operation of this Order only to such categories of
suits as it deems proper, and may also, from time to time, as the
circumstances of the case may require, by subsequent notifica-
tion in the Official Gazette, further restrict, enlarge or vary, the
categories of suits to be brought under the operation of this
Order as it deems proper.

(2) Subject to the provisions of sub-rule (1), the Order
applies to the following classes of suits, namely: —

(a) suits upon bills of exchange, hundies and promis-
sory notes;

(b) suits in which the plaintiff seeks only to recover a
debt or liquidated demand in money payable by the defen-
dant, with or without interest, arising,—

(i) on a written contract; or

(ii) on an enactment, where the sum sought to be
recovered is a fixed sum of money or in the nature of a
debt other than a penalty; or

(iii) on a guarantee, where the claim against the
principal is in respect of a debt or liquidated demand
only.";

({{{) for rule 2, the following rule shall be substituted, namely: —

'2. (1) A suit, to which this Order applies, may if the plain-
tiff desires to proceed hereunder, be instituted by presenting a
plaint which shall contain,—

(a) a specific averment to the effect that the suit is filed
under this Order;

Institu-
tion of
summary-
suits.



1334 T H E GAZETTE OP INDIA EXTRAORDINARY [PART II—

(b) that no relief, which does not fall within the ambit
of this rule, has been claimed in the plaint; and

(c) the following inscription, immediately below the
number of the suit in the title of the suit, namely: —

"(Under Order XXXVII of the Code of Civil
Procedure, 1908).";

(2) The summons of the suit shall be in Form No. 4 in
Appendix B or in such other Form as may, ijrom time to time,
be prescribed.

(3) The defendant shall not defend the suit referred to in
sub-rule (1) unless he enters an appearance and in default of
his entering an appearance the allegations in the plaint shall
be deemed to be admitted and the plaintiff shall be entitled to a
decree for any sum, not exceeding the sum mentioned in the
summons, together with interest at the rate specified, if any,
up to the date of the decree and such sum for costs as may be
determined by the High Court from time to time by rules made
in that behalf and such decree may be executed forthwith.';

(iv) for rule 3, the following rule shall be substituted, namely: —

"3. (I) In a suit to which this Order applies, the plaintiff
shall, together with the summons under rule 2, serve on the
defendant a copy of the plaint and annexures thereto and the
defendant may, at any time within ten days of such service,
enter an appearance either in person or by pleader and, in either
case, he shall file in Court an address for service of notices on
him.

Procedure
for the
appear-
ance of
defendant.

(2) Unless otherwise ordered, all summonses, notices and
other judicial processes, required to be served on the defendant,
shall be deemed to have been duly served on him if they are
left at the address given by him, for such service.

(3) On the day of entering the appearance, notice of such
appearance shall be given by the defendant to the plaintiff's
pleader, or, if the plaintiff sues in person, to the plaintiff
himself, either by notice delivered at or sent by a pre-paid
letter directed to the address of the plaintiff's pleader or of the
plaintiff, as the case may be.

(4) If the defendant enters an appearance, the plaintiff shall
thereafter serve on the defendant a summons for judgment in
Form No. 4A in Appendix B or such other Form as may be
prescribed from time to time, returnable not less than ten days
from the date of service supported by an affidavit verifying the
cause of action and the amount claimed and stating that in his
belief there is no defence to the suit.

(5) The defendant may, at any time within ten days from
the service of such summons for judgment, by affidavit or
otherwise disclosing such facts as may be deemed sufficient to
entitle him to defend, apply on such summons for leave to
defend such suit, and leave to defend may be granted to him
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unconditionally or upon such terms as may appear to the Court
or Judge to be just:

Provided that leave to defend shall not be refused unless
the Court is satisfied that the facts disclosed by the defendant do
not indicate that he has a substantial defence to raise or that
the defence intended to be put up by the defendant is frivolous
or vexatious:

Provided further that, where a part of the amount claimed by
the plaintiff is admitted by the defendant to be due from him,
leave to defend the suit shall not be granted unless the amount
so admitted to be due is deposited by the defendant in Court.

(6) At the hearing of such summons for judgment,—

(a) if the defendant has not applied for leave to defend,
or if such application has been made and is refused, the
plaintiff shall be entitled to judgment forthwith; or

(t>) if the defendant is permitted to defend as to the
whole or any part of the claim, the Court Or Judge may
direct him to give such security and within such time as
may be fixed by the Court or Judge and that, on failure to
give such security within the time specified by the Court or
Judge or to carry out such other directions as may have
been given by the Court or Judge, the plaintiff shall be
entitled to judgment forthwith.

(7) The Court or Judge may, for sufficient cause shown by
the defendant, excuse the delay of the defendant in entering an
appearance or in applying for leave to defend the suit.".

K5. In the First Schedule, in Order XXXVIII,—

(i) in rule 5, after sub-rule (3), the following sub-rule shall be
inserted, namely: —

Amend-
ment of
Order
XXXVIII.

"(4) If an order of attachment is made without complying
with the provisions of sub-rule (-0 of this rule, such attachment
shall be void.";

(ii) for rule 8, the following rule shall be substituted, namely: —

"8. Where any claim is preferred to property attached
before judgment, such claim shall be adjudicated upon in the
manner hereinbefore provided for the adjudication of claims to
property attached in execution of a decree for the payment of
money.";

(Hi) after rule 11, the following rule shall be inserted, namely: —

"11A. (1) The provisions of this Code applicable to an
attachment made in execution of a decree shall, so far as may be,
apply to an attachment made before judgment which continues
after the judgment by virtue of the provisions of rule 11.

Provisions
applicable
to Bttach-
ment.

(2) An attachment made before judgment in a suit which is
dismissed for default shall not become revived merely by rea-
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son of the fact that the order for the dismissal of the suit for
default has been set aside and the suit has been restored.".

86. In the First Schedule, in Order XXXIX,—Amend-
ment of
Ordet
XXXIX.

(i) in rule 1,—

(d) in clause (b), for the word "defraud", the word "defraud-
ing" shall be substituted;

(b) after clause (b), the following clause shall be inserted,
namely: —

" (c) that the defendant threatens to dispossess the plain-
tiff or otherwise cause injury to the plaintiff in relation to
any property In dispute in the suit,";

(c) after the words "sale, removal or disposition of the
property", the words "or dispossession of the plaintiff, or other-
wise causing injury to the plaintiff in relation to any property
in dispute in the suit" shall be inserted;

(ii) In rule 2, sub-rules (3) and (4) shall be om'itted;

(Hi) after rule 2, the following rule shall be inserted, namely: —

"2A. (1) In the case of disobedience of any injunction granted
or other order made under rule 1 or rule 2 or breach of any of
the terms on which the injunction was granted or the order
made, the Court granting the injunction or making the order,
or any Court to which the suit or proceeding is transferred, may
order the property of the person guilty of such disobedience or
breach to be attached, and may also order such person to be
detained in the civil prison for a term not exceeding three months,
unless in the meantime the Court directs his release.

Conse-
quenco
of dis-
obedi-
ence or
breach of

Injunc-
tion,

(2) No attachment made under this rule shall remain in
force for more than one year, at the{ end of which time, if the
disobedience or breach continues, the property attached may be
sold and out of the proceeds, the Court may award such com-
pensation as it thinks fit to the injured party and shall pay the
balance, if any, to the party entitled thereto.";

(iv) to rule 3, the following proviso shall be added, namely: —

"Provided that, where it is proposed to grant an injunction
without giving notice of the application to the opposite party,
the court shall record the reasons for its opinion that the object
of granting the injunction would be defeated by delay, and
require the applicant—

(a) to deliver to the opposite party, or to send to him
by registered post, immediately after the order granting the
Injunction has been made, a copy of the application for
injunction together with—

(i) a copy of the affidavit filed in support of the
application;

(ii) a copy of the plaint; and
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(Hi) copies of documents on which the applicant
relies, and
(b) to file, on the day on which such injunction is

granted or on the day immediately following that day, an
affidavit stating that the copies aforesaid have been so
delivered or sent.";

(v) after rule 3, the following rule shall be inserted, namely: —
"3A. Where an injunction has been granted without giving

notice to the opposite party, the Court shall make an endeavour
to finally dispose of the application within thirty days from the
date on which the injunction was granted; and where it is unable
so to do, it shall record its reasons for such inability.";

Court to
dispose of
applica-
tion for
injunc-
tion with-
in thirty-
days.(vi) to rule 4, the following proviso shall be added, namely: —

"Provided that if in an application for temporary injunc-
tion or in any affidavit supporting such application, a party has
knowingly made a false or misleading statement in relation to
a material particular and the injunction was granted without
giving notice to the opposite party, the Court shall vacate the
injunction unless, for reasons to be recorded, it considers that
it is not necessary so to do in the interests of justice:

Provider! further that where an order for injunction has
been passed after giving to a party an opportunity of being
heard, the order shall not be discharged, varied or set aside on
the application of that party except where such discharge, varia-
tion or setting aside has been necessitated by a change in the
circumstances, or unless the Court is satisfied that the order has
caused undue hardship to that party.";

(vii) in rule 8,—

(a) in sub-rule (1), the words "after notice to the defendant"
shall be omitted;

(b) in sub-rule (2), the words "after notice to the plaintiff"
shall be omitted;

(c) after sub-rule (2), the following sub-rule shall be in-
serted, namely: —

"(3) Before making an order under rule 6 or rule 7 on
an application made for the purpose, the Court shall, ex-
cept where it appears that the object of making such order
would be defeated by the delay, direct notice thereof to be
given to the opposite party.".

87. In the First Schedule, in Order XLI,—
(i) rule 1—

(a) to sub-rule (1), the following proviso shall be added,
namely: —

"Provided that where two or more suits have been
tried together and a common judgment has been delivered
therefor and two or more appeals are filed against any

Amend-
ment of
Order
XLI.
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decree covered by that judgment, whether by the same
appellant or by different appellants, the Appellate Court
may dispense with the filing of more than one copy of the
judgment.";

(b)- after sub-rule (2), the following sub-rules shall be insert-
ed, namely: —

" (3) Where the appeal is against a decree for payment of
money, the appellant shall, within such time as the Appellate
Court may allow, deposit the amount disputed in the appeal
or furnish such security in respect thereof as the Court may
think fit.".

(ii) after rule 3, the folloiWing rule shall be inserted, namely: —

"3A. (1) When an appeal is presented after the expiry of the
period of limitation specified therefor, it shall be accompanied by
an application supported by affidavit setting forth the facts on
which the appellant relies to satisfy the Court that he had suffi-
cient cause for not preferring the appeal within such period.

(2) If the Court sees no reason to reject the application with-
out the issue of a notice to the respondent, notice thereof shall be
issued to the respondent and the matter shall be finally decided
by the Court before it proceeds to deal with the appeal under
rule 11 or rule 13, as the case may be.

(3) Where an application has been made under sub-rule {1),
the Court shall not make an order for the stay of execution of the
decree against which the appeal is proposed to be filed so long as
the Court does not, after hearing under rule 11, decide to hear the
appeal.";

(iii) in rule 5,—

(a) in sub-rule (1), the following Explanation shall be
inserted at the end, namely: —

"Explanation.—An order by the Appellate Court for the
stay of execution of the decree shall be effective from the
date of the communication of such order to the Court of
first instance, but an affidavit sworn by the appellant, based
on his personal knowledge, stating that an order for the stay
of execution of the decree has been made by the Appellate
Court shall, pending the receipt from the Appellate Court
of the order for the stay of execution or any order to the
contrary, be acted upon by the Court of first instance.";

(b) in sub-rule (4), for the words "Notwithstanding any-
thing contained in sub-rule (3),", the words "Subject to the
provision of sub-rule (3)," shall be substituted;

(lv) after sub-rule (4), the following sub-rule shall be inserted,
namely:—

" (5) Notwithstanding anything contained in the foregoing sub-
rules, where the appellant fails to make the deposit or furnish

Applica-
tion for
condona-
tion of
delay.
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the security specified 'in sub-rule (3) of rule 1, the Court shall not
make an order staying the execution of the decree.";

(v) in rule 11, after sub-rule (3), the following sub-rule shall
be inserted, namely: —

"(4) Where an Appellate Court, not being the High Court,
dismisses an appeal under sub-rule (1), it shall deliver a judg-
ment, recording in brief its grounds for doing so, and a decree
shall be drawn up in accordance with the judgment.";

(va) after rule 11, the following rule shall be inserted, namely: —

"11A. Every appeal shall be heard under rule 11 as expedi-
tiously as possible and endeavour shall be made to conclude
such hearing within sixty days from the date on which the
memorandum of appeal is filed.";
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hearing
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(vi) in rule 14, after sub-rule (2), the following sub-rules shall
be inserted, namely.—•

" (3) The notice to be served on the respondent shall be ac-
companied by a copy of the memorandum of appeal.

(4) Notwithstanding anything to the contrary contained in
sub-rule (1), it shall not be necessary to serve notice of any pro-
ceeding incidental to an appeal on any respondent other than a
person impleaded for the first time in the Appellate Court, unless
he has appeared and filed an address for the service in the Court
of first instance or has appeared in the appeal.

(5) Nothing in sub-rule (4) shall bar the respondent re-
ferred tQ in the appeal from defending it.";

(vii) hi rule 17, in sub-rule (I), the following Explanation shall
be inserted at the end, namely: —

"Explanation,—Nothing in this sub-rule shall be construed
as empowering the Court to dismiss the appeal on the merits.";

(viii) in rule 18, after the words "defray the cost of serving the
notice", the words "or, if the notice is returned unserved, and it is
found that the notice to the respondent has not been issued in con-
sequence of the failure of the appellant to deposit, within any subse-
quent period fixed, the sum required to defray the cost of any further
attempt to serve the notice," shall be inserted;
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(ix) rule 20 shall be re-numbered as sub-rule (1) of that rule,
and after sub-rule (1) as so re-numbered, the following sub-rule shall
be inserted, namely: —

" (2) No respondent shall be added under this rule, after the
expiry of the period of limitation for appeal, unless the Court, for
reasons to be recorded, allows that to be done, on such terms as
to costs as it thinks fit.";

(x) in rule 22,—

(a) in sub-rule (1), for the wards "on any of the grounds de-
cided against him in the Court below, but take any cross-objec-
tion", the words "but may also state that the finding against him in
the Court below In respect of any issue ought to have been in his
favour; and may also take any cross-objection" shall be sub-
stituted;

(b) in sub-rule (1), the following Explanation shall be in-
serted at the end, namely: —

"Explanation.—A respondent aggrieved by a finding of the
Court in the judgment on which the decree appealed against
is based may, under this rule, file cross-objection in respect of
the decree in so far as it is based On that finding, notwith-
standing that bv reason of the decision of the Court on any
other finding which is sufficient for the decision of the suit,
the decree, Is, wholly or in part, in favour of that respondent";

(xi) after rule 23, the following rule shall be inserted, namely: —

"23A. Where the Court from whose decree an appeal is pre-
ferred has disposed of the case otherwise than on a preliminary
point, and the decree is reversed in appeal and a re-trial is con-
sidered necessary, the Appellate Court shall have the same powers
as it has under rule 23.";

Remand
in other
cases.

(xii) in rule 25, after the words "and the reasons therefor", the
words "within such time as may be fixed by the Appellate Court of
extended by 'it from time to time" shall be inserted;

(ociii) after rule 26, the following rule shall be inserted, namely: —

"26A. Where the Appellate Court remands a case under rule
23 or rule 23A, or frames issues and refers them for trial under
rule 25, it shall fix a date for the appearance of the parties before
the Court from whose decree the appeal was preferred for the
purpose of receiving the directions of that Court as to further
proceedings in the suit.";

Order of
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(xiv) in rule 27, in sub-rule (1), after clause (a), the following
clause shall be inserted, namely: —

" (aa) the party seeking to produce additional evidence, es-
tablishes that notwithstanding the exercise of due diligence, such
evidence was not within his knowledge or could not, after the
exercise of due diligence, be produced by him at the time when
the decree appealed against was passed, or";
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(xu) rule 30 shall be re-numbered as sub-rule (1) of that rule,
and after sub-rule (1) as so re-numbered, the following sub-rule shall
be inserted, namely: —

" (2) Where a written judgment is to be pronounced, it shall
be sufficient if the points for determination, the decision thereon
and the final order passed in the appeal are read out and it shall
not be necessary for the Court to read out the whole judgment,
but a copy of the whole judgment shall be made available for
the perusal of the parties or their pleaders immediately after the
judgment is pronounced.";

(xvi) in rule 33, after the words "may not have filed any appeal
or objection", the words "and may, where there have been decrees in
cross-suits or where two or more decrees are passed in one suit, be
exercised in respect of all or any of the decrees, although an appeal
may not have been filed against such decrees" shall be inserted.

88. In the First Schedule, in Order XLJI, after rule 1, the following
rules shall be inserted, namely; —

Amend-
ment of
Order
XLII.

"2. At the time of making an order under rule 11 of Order XLI
for the hearing of a second appeal, the Court shall formulate the »ub-
otantial question of law as required by section 100, and in doing so, the
Court may direct that the second appeal be heard on the question go
formulated and it shall not be open to the appellant to urge any other
ground In the appeal without the leave of the Court, given in accord-
ance with the provision of section 100.
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3. Reference in sub-rule (4) of rule 14 of Order XLI to the Court
of first instance shall, in the case of an appeal from an appellate de-
cree or order, be construed as a reference to the Court to which the
appeal was preferred from the original decree or order.".

Appli-
cation of
rule 14
of Order
XLI.

89. In the First Schedule, In Order XLIII,—

0) in rule 1,—

(a) in clause (a), the words, figures and letter "except where
the procedure specified in rule 10A of Order VII has been follow-
ed" shall be inserted at the end;

(b) clauses (b), (e), (g), (h), (m), (o) and (v) shall be
omitted;

(c) after clause (j), the following clause shall be inserted,
namely: —

"(ja) an order rejecting an application made under sub-
rule (1) of rule 106 of Order XXI, provided that an order on
the original application, that is to say, the application refer-
red to in sub-rule (1) of rule 105 of that Order is appealable.";

Amend-
ment of
Order
XLin
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fe?)! after clause (n), the following clause shall be inserted,
namely:—

" (na) an order under rule 5 or rule 7 of Order XXXIII
rejecting an application for permission to sue as an indigent
person;";

(e) In clause (r), after the word and figure "rule 2", the
word, figure and letter ", rule 2A" shall be inserted;

(f) in clause (u), after the figures "23", the words, figures
and letter "or rule 23A" shall be inserted;

(ii) after rule 1, the following rule shall be Inserted, namely.—

"1A. (1) Where any order is made under this Code against
a party and thereupon any judgment is pronounced against such
party and a decree is drawn up, such party may, in an appeal
against the decree, contend that such order should not have been
made and the judgment should not have been pronounced.

Right to
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(2) In an appeal against a decree passed in a suit after re-
cording a compromise or refusing to record a compromise, it
shall be open to the appellant to contest the decree on the ground
that the compromise should, or should not, have been recorded.".

90. In the First Schedule, in Order XLIV,—

(i) for the heading, the following heading shall be substituted,
namely:—

Amend-
ment of
Order
XLIV.

"APPEALS BY INDIGENT PERSONS";

(ii) in rule 1 , -

(a) in the marginal heading, for the words "as pauper", the
words "as an indigent person" shall be substituted;

(b) in sub-rule (1), for the word "pauper" or "paupers", the
words "Indigent person" or "indigent persons" shall, as the case
may be, be substituted;

(c) sub-rule (2) shall be omitted;

(iii) for rule 2, the following rules shall be substituted, namely: —

"2. Where an application Is rejected under rule 1, the Court
may, while rejecting the application, allow the applicant to pay
the requisite Court-fee, within such time as may be fixed by the
Court or extended by it from time to time; and upon such pay-
ment, the memorandum of appeal in respect of which such fee is
paypble shall have the same force and effect as if such fee had
been paid in the first Instance.

Grant of
time for
payment
of
Court-
fee.

3. (1) Where an applicant, referred to in rule 1, was allowed
to sue or appeal as an indigent person in the Court from whose
decree the appeal is preferred, no further inquiry in respect of
the questton whether or not he is an indigent person shall be
necessary if the applicant has made an affidavit statins; that he
has not ceased to be an indigent person since the date of th«

Inquiry
as to
whether
HnpHcant
Is an
indigent
person.
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decree appealed from; but if the Government Pleader or the res-
pondent disputes the truth of the statement made in such affi-
davit, an inquiry into the question aforesaid shall be held by the
Appellate Court, or, under the orders of the Appellate Court, by
an officer of that Court.

(2) Where the applicant, referred to 'in rule 11, is alleged to
have become an indigent person since the date of the decree ap-
pealed frojm, the inquiry into the question whether or not he Is
an indigent person shall be made by the Appellate Court or,
under the orders of the Appellate Court, by an officer of that
Court unless the Appellate Court considers it necessary in the
circumstances of the case that the inquiry should be held by the
Court from whose decision the appeal is preferred.".

91. In the First Schedule, in Order XLV, rule 2 shall be re-numbered
as sub-rule (1) of that rule, and after sub-rule (I), as so re-numbered,
the following sub-rule shall be inserted, namely: —

Amend,
ment
of Order
XLV.

"(2) Every petition under sub-rule (1) shall be heard as ex-
pedltiously as possible and endeavour shall be made to conclude the
disposal of the petition within sixty days from the date on which
the petition is presented to the Court under sub^rule (1).".

92. In the First Schedule, in Order XLVII,—

(i) in rule 1, the following, Eocplanation shall be inserted at the
end, namely: —

"Explanation.—The fact that the decision on a question of
law on which the judgment of the Court is based has been re-
versed or modified by the subsequent deadsion of a superior Court
In any other case, shall not be a grojund for the review of such
judgment.";

(ii) in rule 7, for sub-rule (1), the following sub-rule shall ba
substituted, namely: —

"(1) An order of the Court rejecting the application shall
not be appealable; but an order granting an application may be
objected to at once by an appeal from the order granting the
application or in an appeal from the decree or order finally passed
or made in the suit.".

Amend-.,
ment of
Order
XLVII,

CHAPTER IV

AMENDMENT OF THE FORMS

93, In the First Schedule, in Appendix A, under the heading "(3)
PLAtNTs",—

(i) in Form No. 37, for paragraph 2, the following paragraph
shall be substituted, namely: —

"*2. The plaintiff has obtained the leave of the Court for the
institution of this suit.

•Not applicable where suit Is Instituted by the Advocate-
General.";

Amend-
ment of
Appendix
A.
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(ii) in Form No. 45, in sub-section (2) of paragraph 6, for
the words "a decree for the balance", the words "an order for the
balance" shall be substituted;

(iii) in Form No. 46, in paragraph 6, the words "together with
mesne profits" shall be added at the end.

94. In the First Schedule, in Appendix B,—Amend-
ment of
Appendix

(i) in Form No. 2, for the words "and you are directed to pro-
duce on that day all the documents upon which you intend to rely
in support of your defence", the words "and further you are hereby
directed to file on that day a written statement of your defence and
to produce on the said day all documents in your possession or power
up on which you base your defence or claim for set-off or counter-
claim, and where you rely on any other document whether in your
possession or power or not, as evidence in support of your defence or
claim for set-off or counter-claim, you shall enter such documents In
a list to be annexed to the written statement" shall be substituted;

(ii) for Form No. 4, the following Form shall be substituted,
namely:—

"No. 4

SUMMONS m A SUMMARY SUIT

(Order XXXVII, rule 2)

(Title)

To

[Name, description and place of residence']

WHEREAS has instituted a suit against you under Order XXXVII of
the Code of Civil Procedure, 1908, for Rs. and interest, you are
hereby summoned to cause an appearance to be entered for you, within
ten davs from the service hereof, in default whereof the plaintiff will be
entitled, after the expiration of the said period of ten days, to obtain a
decree for any sum not exceeding the sum of Rs. and the sum. of
Rs. for costs, together with such interest, if any, as the Court may
order.

If you cause an appearance to be entered for you, the plaintiff will
thereafter serve upon you a summons for judgment at the hearing of
which you will be entitled to move the Court for leave to defend the suit.

Leave to defend may be obtained if you satisfy the Court by affidavit
or otherwise that there is a defence to the suit on the merits or that It
is reasonable that you should be allowed to defend.

Given under my hand and the seal of the Court, this day of 19
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(iu) after Form No. 4, the following Form shall be Inserted,
namely: —

"No. 4A

SUMMONS FOR JUDGMENT IN A SUMMAHY SUIT

(Order XXXVII, rule 3)

(Title)

In the Court, at Suit No. of 19

X Y Z Plaintiff.

Versus

ABC Defendant.

Upon reading the affidavit of the plaintiff the Court makes the follow-
ing order, namely: —

Let all parties concerned attend the Court or Judge, as the case may
be, on the day of 19 , at o'clock in the forenoon
on the hearing of the application of the plaintiff that he be at liberty to
obtain judgment in this suit against the defendant (or If against one or
aome or several, Insert names) for Us. and for interest and costs.

Dated the day of 19 .",

95. In the First Schedule, in Appendix E,—

(i) in Form No. 7, after the words "by assignment", the words
"or without assignment" shall be inserted;

(ii) in Form No, 14, the word "annas" shall be omitted;

(Hi) after Form No. 16, the following Form shall be inserted,
namely: —

Amend-
ment of
Appendix
X.

"No. 16A

AFFIDAVIT OF ASSETS TO BE MADE BY A JUDGMENT-DEBTOR

[Order XXI, rule 41(2)]

In the Court of

A.B Decree-holder,

V*.

C Judgment'debtor

I of
oath

state on as follows: —

solemn affirmation
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1. My full name is

(Block capitals)

2. I live at

•3. I am married

single
widower (widow)
divorced

4. The following persons are dependent upon me:—

5. My employment, trade or profession is that of
carried on by me at

I am a director of the following companies: —

6. My present annual/monthly/weekly income, after paying
income-tax, is as follows: —

(a) From my employment, trade or profession Rs,

(b) From other sources Rs.

•7. (a) I own the house in which I live; its value is Rs.

I pay as outgoings by way of rates, mortgage, interest etc.,
the annual sum of Rs.

(b) I pay as rent the annual sum of Rs.
8. I possess the following: —

(a) Banking accounts; "1
(b) Stocks and shares; (
(c) Life and endowment policies; y
(d) House property; I G i v g a r t l c u l a r s >

(e) Other property; :
(f) Other securities; j

9. The following debts are due to me: —

(give particulars)

(a) From of

Rs.

(b) From of

Rs. (etc.)
Sworn before me, etc.";

(iv) in Form No. 24, after the first paragraph, the following part-
graph shall be inserted, namely: —

"It is also ordered that you should attend Court on the

day of 19 , to take notice of the date fixed for

settling the terms of the proclamation of sale.";

•Strike off the words which are not applicable.
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(v) in Form No. 29, in the Schedule of Property, after the exist-
ing columns the following columns shall be added, namely: —

"The value of the property The value of the property as
as stated by the decree- stated by the judgment-debfor.".
holder.

96. In the First Schedule, in Appendix H,—
(i) after Form No. 2, the following Form shall be inserted,

namely: —

Amend-
ment of
Appendix
H.

"No. 2A

LIST OF WITNESSES PROPOSED TO BE CALLED BY PLAINTIFF/DEFENDANT

(Order XVI, rule 1)

Name of the party Name and address
which proposes to of the witness Remarks";
call the witness

(ii) for Form No. 11, the following Forms shall be substituted,
namely: —

"No. 11
NOTICE TO CERTIFICATED, NATURAL, OR, de facto GUARDIAN

(Order XXXII, rule 3)
(Title)

To
(CertificatedJ'Natural/'de facto Guardian)

WHEREAS an application has been presented on the part of the plain-
tiff* |on behalf of the minor defendant* in the above suit for the
appointment of a guardian for the suit for the minor defendant
you (insert the name of the guardian appointed or declared by Court,
or natural guardian, or the person in whose care the minor is) are
hereby required to take notice that unless you appear before this Court
on or before the day appointed for the hearing of the case and stated
in the appended summons, and express your consent to act as guardian
for the suit for the minor, the Court will proceed to appoint some other
person to act as a guardian for the minor, for the purposes of the said
suit.

Given under my hand and the seal of the Court, this day of
19

Judge.
No. 11A

NOTICE TO MINOR DEFENDANT

(Order XXXII, rule 3)
(Title)

To
Minor Defendant.

WHEREAS an application has been presented on the part of the plain-
tiff in the above suit for the appointment of "as guardian for tne

•Strike off the words which are not applicable.
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juit for you, the minor defendant, you are hereby required to take notice
to appear in this Court in person on the day of 19 ,
at o'clock in the forenoon to show cause against the appli-
cation, failing which the said application will be heard and determined
ex pwrte.

Given under my hand and the seal of the Court, this day
of 19 .

Judge,
CHAPTER V

REPEAL AND SAVINGS

»7. (1) Any amendment made, or any provision inserted in the
principal Act by a State Legislature or a High Court before the com-
mencement of this Act shall, except in so far as such amendment or pro-
vision is consistent with the provisions of the principal Act as amended
by this Act, stand repealed.

Repeal
and
savings.

(2) Notwithstanding that the provisions of this Act have come into
force or the repeal under sub-section (1) has taken effect, and without
prejudice to the generality of the provisions of section 6 of the General
Clauses Act, 1897,— 10 of 1897.

(a) the amendment made to clause (2) of section 2 of the princi-
pal Act by section 3 of this Act shall not affect any appeal against the
determination of any such question as Is referred to in section 47 and
every such appeal shall be dealt with as if the said section 3 had not
come into force;

(b) the provisions of section 20 of the principal Act, as amend-
ed by section 7 of this Act, shall not apply to or affect any suit pend-
ing immediately before the commencement of the said section 7; and
every such suit shell be tried as if the said section 7 had! not come
into force;

(c) the provisions of section 21 of the principal Act, as amended
by section 8 of this Act, shall not apply to or affect any suit pending
immediately before the commencement of the said section 8; and every
such suit shall be tried as if the said section 8 had not come into force;

(d) the provisions of section 25 of the principal Act, as substi-
tuted by section 12 of this Act, shall not apply to or affect any suit,
appeal or other proceeding wherein any report has been made under
the provisions of section 25 before the commencement of the said sec-
tion 11; and every such suit, appeal or other proceeding shall be dealt
with as if the said section 11 had not come into force;

(e) the provisions of section 34 of the principal Act, as amend-
ed by section 13 of this Act, shall not affect the rate at which
interest may be allowed on a decree in any suit instituted before the
commencement of the said section 13 and interest on a decree passed in
such suit shall be ordered in accordance with the provisions of sec-
tion 34 as they stood before the commencement of the said section 13
as if the said section 13 had not come into force;

(f) the provisions of section 35A of the principal Act, as amend-
ed by section 14 of this Act. shall not applv to or affect anv pro-
ceedings for revision, pending immediately before the commcoe-
ment of the sa'id section 14 and every such proceeding shall be rlealt
with and disposed of as if the said section 14 had not come into force;
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(fif) the provisions of section 60 of the principal Act, as amended
by section 23 of this Act, shall not apply to any attachment made
before the commencement of the said section 23;

(h) the amendment of section 80 of the principal Act by section 27
of this Act shall not apply to or affect any suit instituted before the
commencement of the said section 27; and every such suit shall be
dealt with as if section 80 had not been amended by the said section
27;

(i) the provisions of section 82 of the principal Act, as amend-
ed by section 28 of this Act, shall not apply to or affect any decree
passed against the Union of India or a State or, as the case may be,
a public officer, before the commencement of the said section 28 or to
the execution of any such decree; and every such decree or execution
shall be dealt with as if the said section 28 had not come into force;

(j) the provisions of section 91 of the principal Act, as amended
by section 30 of this Act, shall not apply to or affect any suit, appeal
or proceeding instituted or filed before the commencement of the said
section 30; and every such suit, appeal or proceeding shall be disposed
of as if the said section 30 had not come into force;

(fc) the provisions of section 92 of the principal Act, as amended
by section 31 of this Act, shall not apply to or affect any suit, appeal
or proceeding instituted or filed before the commencement of the
said section 31; and every such suit, appeal or proceeding shall be
disposed of as if the said section 31 had not come into force;

(I) the provisions of section 96 of the principal Act, as amended
by section 33 of this Act, shall not apply to or affect any appeal
against the decree passed, in any suit instituted before the commence-
ment of the said section 33; and every such appeal shall be dealt with
as if the said section 33 had not come into force;

(m) the provisions of section 100 of the principal Act, as sub-
stituted by section 37 of this Act, shall not apply to or affect any
appeal from an appellate decree or order which had been admitted,
before the commencement of the said section 37, after hearing under
rule 11 of Order XLI, and every such admitted appeal shall be dealt
with as if the said section 37 had not come into force;

(n) section 100A, as inserted in the principal Act by section 3a
of this Act, shall not apply to or affect any appeal against the deci-
sion of a single Judge of a High Court under any Letters Patent
which had been admitted before the commencement of the said sec-
tion 38; and every such admitted appeal shall be disposed of as if the
said section 38 had not come into force;

(o) the amendment of section 115 of the principal Act by suction
43 of this Act shall not apply to or affect any proceeding for revision
which had been admitted, after preliminary hearing, before the com-
mencement of the said section 43; and every such proceeding for
revision shall b e disposed of as if the said section 43 had not come
into force;
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(p) the provisions of section 141 of the principal Act, as amended
by section 47 of this Act, shall not apply to or affect any proceeding
which is pending immediately before the commencement of the said
section 47; and every such proceeding shall be dealt with as if the said
section 47 had not come into force;

(q) the provisions of rules 31, 32, 48A, 57 to 59, 90 and 97 to 103
of Order XXI of the First Schedule as amended or, as the case may
be, substituted or inserted by section 72 of this Act shall not apply
to or affect—

(i) any attachment subsisting immediately before the com-
mencement of the said section 72, or

(ii) any suit instituted before such commencement under
rule 63 aforesaid to establish right to attached property or under
rule 103 aforesaid to establish possession, or

(iii) any proceeding to set aside the sale of any immovable
property,

and every such attachment, suit or proceeding shall be continued, as
if the said section 72 had not come into force;

(r) the provisions of rule 4 of Order XXII of the First Schedule,
iis substituted by section 73 of this Act, shall not apply to any order
of abatement made before the commencement of the said section 73;

(s) the amendment, as well as substitution, made in Order XXIII
of the First Schedule by section 74 of this Act shall not apply to any
suit or proceeding pending before the commencement of the said sec-
tion 74;

(t) the provisions of rules 5A and. 5B of Order XXVII, as insert-
ed by section 76 of this Act, shall not apply to any suit, pending im-
mediately before the commencement of the said section 76 against the
Government or any public officer; and every such suit shall be dealt
with as if the said section 76 had not come into force;

(u) the provisions of rules 1A, 2A and 3 of Order XXVIIA, as
inserted or substituted, as the case may be, by section 77 of this Act
shall not apply to or affect any suit which is pending before the
commencement of the said section 77;

(v) rules 2A, 3A and 15 of Order XXXII of the First Schedule,
as amended, or as the case may be, substituted by section 79 of this
Act, shall not apply to a suit pending at the commencement of the said
section 79 and every such suit shall be dealt with and disposed of as
if the said section 79 had not come into force;

(w) the provisions of Order XXXIII of the First Schedule, as
amended by section 81 of this Act, shall not apply to or affect any
Buit or proceeding pending before the commencement of the said
section 81 for permission to sue ai a pauper; and every such suit or
proceeding shall be doalt with and disposed of as if the said section
41 had not come into force;
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(x) the provisions of Order XXXVII of the First Schedule, as
amended by section 84 of this Act, shall not apply to any suit pending
before the commencement of the said section 84; and every such suit
shall be dealt with and disposed of as If the said section 84 had not
come into force;

(y) the provisions of Order XXXIX of the First Schedule, as
amended by section 86 of this Act, shall not apply to or affect any
injunction subsisting immediately before the commencement of the
said section 86; and every such injunction and proceeding for
disobedience of such injunction shall be dealt with as if the said
setrtion 86 had not come into force;

(z) the provisions of Order XLI of the First Schedule, as amended
by section 87 of this Act, shall not apply to or affect any appeal
pending immediately before the commencement of the said section 87;
and every such appeal shall be disposed of as if the said section 87
had not come into force;

(za) the provisions of Order XLII of the First Schedule, as
amended by section 88 of this Act, shall not apply to or affect any
appeal from an appellate decree or order which had been admitted,
before the commencement of the said section 88, aftdr hearing under
rule 11 of Order XLI; and every such admitted appeal shall be dealt
with as if the said section 88 had not come into force;

(zb) the provisions of Order XLIII of the First Schedule, as
amended by section 89 of this Act, shall not apply to any appeal
against any order pending immediately before the commencement of
the said section 89; and eVery such appeal shall be disposed of as if
the said section 89 had not come into force.

(3) Save as otherwise provided in sub-section (2), the provisions of
the principal Act, as amended by this Act, shall apply to every suit, pro-
ceeding, appeal or application, pending at the commencement of this Act
or instituted or filed after such commencement, notwithstanding the fact
that the right, or cause of action, in pursuance of which such suit, pro-
ceeding, appeal or application is instituted or filed, had been acquired
or had accrued before such commencement.

CHAPTER VI

AMENDMENT OF THE LIMITATION ACT, 1963

SS. (1) In the Limitation Act, 1963, in the Schedule, in the entry in the
second column, against article 127, for the words "Thirty dayt>", the words
'Sixty days" shall be substituted.

Amc
merii
Sche
dule
Act:
of 1.1

(2) Where the period specified in article 127 of the Schedule to the Li-
mitation. Act, 1963, had expired cm or before the commencement of this
Act, nothing contained in sub-section (1) shall be construed as enabling

30 of ma ,
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such application as is referred to in the said article, to be filed after trie
commencement of this Act by reason only of the fact that a longer pe-
riod therefor is specified in the Act aforesaid by reason of the provisions-
of sub-section (1),

S. K. MAITRA,

Jt. Secy, to the Govt. of India
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