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MINISTRY OF LAW, JUSTICE AND COMPANY AFFAIRS

(Legislative Department)

NOTIFICATION

New Delhi, the 4th November 1976

S.O. 708(E).—The following Order made by the President is published for general
information,

ORDER

Whereas the election of Shri Balwan Singh, the returned candidate from the Sarwan
Khera Assembly constituency in the State of Uttar Pradesh at the general election to the
Legislative Assembly of that Slate held in February, 1974, was declared void by the Allaha-
bad High Court by its judgment dated the 9(h April, 1975;

And whereas an appeal of the returned candidates to the Supreme Court against the
judgment of the said High Court, was dismissed by the Supreme Court by its Order dated
the 4th February, 1976;

And whereas the Secretary, Legislative Assembly of the State of Uttar Pradesh, being
the authority specified by the Central Government for the purpose of sub-section (1) of
section 8A of the Representation of the People Act, 1951 (hereinafter referred to as the
said Act), under the notification of the Government of India in the Ministry of Law, Jus-
tice and Company Affairs (Legislative Department), No. 367(E) dated the 25(h May, 1976,
has submitted the case to the President for determination of the question as to whether
the said Shri Balwan Singh shall be disqualified, and if so, for what period;
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And whereas the President has sought the opinion of the Election Commission in the
matter in pursuance of sub-section (3) of the said section 8A;

And whereas the Hlection Commission has, in its opinion {vide Anncxure), recom-
mended the imposition of a disqualification on Ihe said Shri Balwan Singh for a period of
five years from the date of ihe Order of the President under sub-section (1) of the said
section 8A;

Now, therefore, I, Fakhruddin Ali Ahmed, President of India in exercise of the powers
conferred on me under sub-section (I) of section 8A of the said Act, do hereby impose a
disqualification on the said Shri Balwan Singh for a period of five years from the date of
this Order.

Rashtrapati Bhavan, FAKHRUDDIN ALI AHMED,
New Delhi, the 28th October, 1976, President of India.

ANNMO/RE

ELECTION COMMISSION OF INDIA

BEFORK THE CHIEF ELECTION CoMMfssiONER

In re: Reference from the President under section 8-4(3) read with section 8/1(1) of
the Representation of the People Act, 1951 regarding the case of Shri Bahvant
Singh.

This is a reference to the Commission from the President of India under section 8A(3)
read with section 8A(1) of the Representation of the People Act, 1951 (hereinafter referred
lo as the Act). The election of Shri Balwan Singh (hereinafter referred to as the returned
candidate) to the Legislative Assembly of Uttar Pradesh in 1974 has been set aside on
the ground of the commission of corrupt practices under section 123(5) of the Act. The
reference seeks the opinion of the Commission as to whether ths returned candidate should
be disqualified in terms of section 7(b) read with section KA(1) of the Act, if so, for what
period.

2. The returned candidate was elected to the Legislative Assembly of Uttar Pradesh in
February, 1974 from Sarwan Khora Assembly constituency on the ticket of the BJiartiya
Lok Dal (BLD), His election was challenged before the AlUlnibad High Court by S/Shri
Prakash Chandra and Jai Chandra (hereinafter referred to as the election petitioners) who
were electors in that constituency. The grounds on which the election was challenged
were :—

(1) that the returned candidate himself and his worker?, agents and supporters with
his consent, made offers to Khanazda Thakurs of Village Baithana that they
would be recognised and amalgamated in the Thakur community if they voted
for him and not for the Congress candidate; thereby committing a corrupt
practice under section 123(1 )(A)(b) of the Act;

(2) that the returned candidate himself and his workers and agents with his consent
threatened the voters of villages Baithana, Umran, Sanghasiapur, Sarsi and
Maranli with dire consequence's if they did not vote for him and voted for
the Congress candidate; thereby committing n corrupt practice under section
123(2) (a) (i) of the Act;

(3) that the returned candidate himself and his workers, supporters and agents with
his consent hired, procured and utilized cars, jecos and tractors with trolley
for free conveyance of electors; thereby committing a corrupt practice under
section 123(5) of the Act;

(4) that the returned candidate and his workers and agents incurred an expenditure
of more than Rs. 35,000, thereby committing a corrupt practice under sec-
tion 123(6) of the Act;

(5)(a) that the returned candidate and his workers and agents with his consent pot
printed identity slips containing his symbol <:nd distributed them amongst the
voters within the constituency, and that it materially affected the result of the
election;

(b) that the returned candidate made extensive convassing within 100 yards
of the polling station and that it materially affected the result o£ tKc elections,
thereby contravening rules framed under the Act;
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(6) that the returned candidate and his workers and agents with his consent got
fruited and published a pamphlet containing a statement to the effect'thai
Batm Lai Dhobi had retired from the consent; thereby committing a corrupt
practice under section 123(4) of the Act;

3. The allegation regarding printing of identity slips containing the symbol was not
pressed. The Court found that the returned candidate (or his workers, agents and sup-
porters) had not been proved to have interfered with the free exercise of their vote by voters
and had therefore not committed a corrupt practice of this kind [.section
123(1)(A) or 123(2) of the Act], The Couri recorded a finding that lhe returned candidate
Intd indeed procured Tractor No. UHG 9962 with trolley and hircJ Jeep No. UPW359 and
Tractor UTE 5865 with trolley and that the said vehicles had, in fact, been used for free
conveyance of voters to Naubasta, Jagarpur and Tigai polling stations; thereby committing
a corrupt practice under section 123(5) of the Act. In view of this finding the High Court,
by its judgment dated 9 April 1975 declared the election of the returned candidate void.
The election petitioners were not able to prove the other allegations to the satisfaction of
the High Court.

4. On 28 April, 1975 the returned candidate filed an appeal in the Supreme Court
against the decision and Order of the High Court. By its Order dated 2 May, 1975, the
Supreme Court stayed the operation of lhe judgment and Order of the High Court. Subse-
quently, after analysing the evidence adduced before the High Court in the matter of pro-
curing/hiring of vehicles for the free conveyance of electors, the Supreme Court came to
the conclusion that the findings of the High Court that Shri Balwan Singh had procured
Tractors No. UPG 9962 with trolley, that it had been used for the purpose of free transport
of (he electors to the Naubasta polling station and the returned candidate had thereby com-
mitled a corrupt practice within the meaning of section 123(5) of lhe Act were correct
and must be upheld. In view of this categorical finding, the Supreme Court did not find it
necessary to examine the allegations regarding the hiring or procuring of the other two
vehicles as the commission of a corrupt practice had already been proved in regard to one
vehicle. The finding in respect of one vehicle was sufficient for disposing of the appeal and
voiding the election. By its Order dated 4 February 1976, the Supreme Court dismissed
the appeal of the returned candidate.

3, On receipt of the reference from the President, the Election Commission issued notice
to the returned candidate, affording him an opportunity of being heard, before tendering
its opinion to the President under section 8A(3) of the Act, A hearing was fixed for (he
purpose on 12 August, 1976. The returned candidate was present. He was also represented
by Shri Sham, Lai Yadav, M.P. and Shri R. D. Upadhyaya. As they desired to refer to
and rely on the Paper Book submitted to the Supreme Court and requested time to produce
the Paper Book, another hearing was fixed for 26lh August, 1976. On that date written
submissions were made on behalf of the returned candidate and were brought on record.
The case was also argued.

6, Shri Sham Lai Yadav contended that the returned candidate was found guilty by the
Court of only one corrupt practice under section 123(5) of the Act, when he was alleged
to have committed a number of corrupt practices. His- election had also been set aside on
an earlier occasion on the ground that he had committed a conupt practice wider sec-
tion 123(5) of the Act, Tt was most unlikely that the returned candidate would risk the
voiding of his election again by committing the same corrupt practice. The tractor which
was proved to have been used by the returned candidate had been purchased by him in the
name of his wife. The transaction was 'benami'. 'In fact it was his own tractor. There
was, therefore, no question of hiring or 'procuring' this tractor. It might have been used
for the purpose of free conveyance of electors incidentally. This was to be distinguished
from a case where there was regular hiring. The appellate court had not given a finding
on the other two vehicles. Inviting attention to section 100(1 )(J> of the Act, he contended
that when a corrupt practice is committed by an agent, il should be proved that it has
materially affected the result of the election. Only one tnctor and trolleyful of voters had
been actually seen carried free. A material influence on the election result could not be
presumed Moreover, the consent of the candidate had not been proved to have been given
In any case this was not such a serious offence as to merit disqualification. The returned
candidate had been only a 'proforma' member of the Assembly since 1 he date of the Stay
Order granted by the Supreme Court viz. 2 May, 1975, The returned candidate had already
suffered •dc facto* disqualification since the date of the order of the High Court viz.9 April,
J975. Even if any disqualification was to be imposed, the period of 'de facto disqualifi-
cation already suffered should be considered adequate,

7 Shri R D. Upadhyaya's main stress was on the evidence on which the returned
candidate was found guilty of the corrupt practice under section 123(5) of the Act. He
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submitted that the finding of guilt had been made on fhe basis of the testimony of one
polling agent, who was a close relation of a rival candidate ami at whoso instance the peti-
tion had been filed. Shri Upadhyaya also submitted that live different corrupt practices
had been alleged and even if the returned candidate was found guilty on all the counts,
the maximum penalty would have been six years. In this case, the returned candidate was
exonerated on four counts aud was found guilty only on one count. Therefore, a lesser
punishment would meet the ends of justice. Furthermore, the lapse on the part of the
returned candidate did not involve any moral turpitude. Shri Upadhyaya also referred to
•earlier rulings that the use of one's own vehicle or carrying voters free would not amount
to a corrupt practice involving "hiring or procuring" a vehicle under section 123(5) of the
Act. He pleaded that in view of this the law had been a little doubtful and asked that
a lenient view should be taken of the use of a vehicle only nominally belonging to his wife
but in fact belonging to the returned candidate himself. Counsel further pointed out that
the returned candidate had won by a large margin and the free transport of a few voters
could not have materially affected tho result. He contended that the returned candidate
had already suffered disqualification inasmuch as ho had lost all the privileges of an elected
member of the Uttar Pradesh Legislative Assembly. These should bo treated as extenu-
ating circumstances and no disqualification should be imposed. If, however, any disqualifi-
cation was at all to be imposed, it might be restricted to the period which the returned
candidate had already in fact, suffered.

8. The Commission had pointed out at an early stage of the arguments that it was bound
by the findings of the Appellate Court and, to the extent thu the Appellato Court had not
given any findings, on the findings of the court of the first instance (viz. the Allahabad
High Court), both on fact and on law. The Commission was not a second and superior
appellate authority to differ from the findings of these two courts. Both courts had written
elaborate judgments and given cogent reasons for their findings and orders. The Commis-
sion could, therefore, only examine whether there were any extenuating circumstances
because of which no disqualification should be imposed and the question of the quantum
of disqualification, if one is to be imposed.

9. It is indeed true that there were a number of allegations of the commission of cor-
rupt practices under section 123 of the Act; but that the returned candidate has been satis-
factorily proved to be guilty of only one corrupt practice under section 123(5) of the Act.
However, in the absence of a finding by the Supreme Court on the hiring or procuring of
a jeep and a second tractor and trailer, the finding of Ihe High Court on the hiring or
procuring these two vehicles also must hold the field, In the result, the returned candidate
is proved to have hired or procured three vehicles and used them freely for the transport
of voters to several polling stations without any payment by the voters. On the admission
of counsel himself the returned candidate had at an earlier election, been found guilty of
the same corrupt practice, leading to the voiding of his election. The hiring or procuring of
vehicles for the free transport of electors to or from any polling station is listed by the
law as a corrupt practice as such free transport would be a wrongful inducement to voters
and would place the candidate committing this practice at nn unfair advantage compared
with other candidate for the same seat. The returned candidate has used not one vehicle
but three and the trend of the evidence shows that the three vehicles were freely used for
the transport of electors without payment. In the face of the record of the returned candi-
date of .similar guilt on an earlier occasion even inviting Ihc penalty of the voidancc of his
election by a court finding and order the Commission feels that there are no extenuating
circumstances and that it would not be advisable to take a lenient view of the guilt of tho
returned candidate in this matter. It is, therefore, thc opinion of the Commission that a
disqualification must be imposed,

10. There is not much force in thc contention that the returned candid'atc has already
suffered a <lc facto disqualification. The stay order made it possible for the returned
candidate to retain 'his seat until the final disposal of the appeal. Therefore, from the
date of the stay order of the Supreme Court viz. 2 May, 1975 until thc final disposal of
the appeal by the Supreme Court on 4 February, 1976, the returned candidate has been,
in the eyes of the law, a member of the Uttar Pradesh Legislative Assembly. His scat
'had not been rendered vacant and no Vacancy had arisen, It is well-established law
that where there has been an appeal to thc Supreme Court and a stay order has been
granted, thc disqualification runs from the date of the final disposal of the appeal and the
order of the Supreme Court vacating the slay.

Therefore, tho disqualification of the returned candidate cannot run from a date
earlier than 4 February, 1976. In order that a disqualification imposed as a penalty for
the commission of serious corrupt practices may be effective, it must run long enough
to prevent fne returned candidate from participating in at least one general election.



2029

The Uttar Pradesh Legislative Assembly was constituted after a general election in
February, 1974 and its life would ordinarily be until February, 1979. Under a constitu-
tional amendment already introduced in the House of the People, the normal life of the
House of the People as well as of State Assemblies may be si\ years instead of five. If
and when this is passed and becomes law, the present Uttar Pradesh Legislative Assem-
bly may continue in existence in the ordinary course until February 1980. In order
that Ihe returned candidate may be prevented from participating in 'at least one general
election, il is the view of the Commission that he should be disqualified for a period of
five years from the date of the order of the President imposing a disqualification under
(section 8A(1) of the Act.

11. Accordingly, 1 tender opinion under section 8A(3) of the Act that the returned
candidate Shri Balw'an Singh should be disqualified for a period of five years from the
date of the order of the President under section 8A(1) of the Act.

(Sd.) T, SWAMINATHAN,

Chief Election Commissioner of India.
NEW Drr.in,
15 .September, 1976.

[No. F. 7(19)/76-Leg. II)]
E. VENKATESWARAN, Jt. Secy.
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