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LOK SABHA

The following Bill was mntroduced in Lok Sabha on the 23rd Decem-

ber, 1977: —
By No. 154 or 1977
A Bull further to amend the Code of Criranal Procedure, 1973

Br it enacted by Parliament in the Twenty-eighth Year of the
Republic of India as follows.—

1. This Act may be called the Code of Criminal Procedure (Amend-
ment) Act, 1977

2. In the Code of Criminal Procedure, 1973 (hereinafter referred to
as the principal Act), in sub-section (2) of section 1, in the proviso, after
the figures “VII1,”, the figures and letter “VIIIA,” shall be inserted.

3. After Chapter VIII of the principal Act, the following Chapter shall
be inserted, namely:—

‘CHAPTER VIIIA
PREVENTION OF TREASONABLE AND OTHER DANGEROUS ACTIVITIES

124A. In this Chapter, unless the context otherwise requires,—

(a) “appropriate Government” means, as respects a detention
order made by the Central Government or a person detained
under such ordet, the Central Government, and as respects a
detention order made by a State Government or by an officer
subordinate to a State Government or as respects a person de-
tained under such order, the State Government;

(b) “detention order” means an order made under section
124B;

(c) “detenu” means a person detained under a detention
order;

(989)
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(d) “foreigner” has the same meaning as in the Foreigners
Act, 1946;

(e) “person” includes a foreigner;

(f) “prescribed” meang prescribed by rules made by the
Central Government;

(g9) “State Government”, in relation to a Union terrtory,
means the Administrator thereof.

124B. (1) The Central Government may—

(a) if satisfied with respect to any person that with a view
to preventing him from acting in any manner prejudicial to the
defence of India or the security of India; or

(b) if satisfied with respect to any foreigner that with a
view to regulating his continued presence in India or with a
view to making arrangements for his expulsion from India,

it i3 necegsary so to do, make an order directing that such person be
detained.

(2) The Central Government or the State Government may, if
satisfied with respect to any person that with g view to preventing
him from acting in any manner prejudicial to the maintenance of
supplies and services essential to the community it is necessary so to
do, make an order directing that such person be detained.

(3) The State Government may, if satisfied with respect to any
person that, with a view to preventing him from acting in any
manner prejudicial to—

(2) the security of the State; or
(b) the maintenance of public order,

it is necessary so to do, make an order directing that such person be
detained.

(4) For the purposes of sub-section (3),—

(a) “acting in any manner prejudicial to the security of the
State” means making preparations for using, ot attempting to
use, or using, or instigating, inciting or otherwise abetting the use
of, any lethal weapons (including firearms, explogive substances
and corrosive substances), to overthrow or overawe the Govern-
ment established by law in India;

(b) “acting i any manner prejudicial to the maintenance of
public order” means—

(i) promoting, propagating, or attempting to create,
feelings of enmity or hatred or disharmony on grounds of
religion, race, caste or community;

() making preparations for using, or attempling to use,
or using, or instigating, inciting or otherwise abetting the
use of, any lethal weapong (including firearms, explosive
substances and corrosive substances) where such prepara-
tions, using, attemptineg, instigaling, inecitine or abetting, dis-
turbs or is likely to disturb public order;

31 of 19486.
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(1) attempting to comumit, or committing, or istigating
wmciting or  otherwise abetling the commnussion of, mischief
45 of 1860, within the meaning of scction 425 of the Indian Penal Code
in respect of public property or meang of public transporta-
tion where the commission of such mischief disturbs, or is
hkely to disturb, public order;

(iv) committing offences punishable with death or im.
prisonment for life or imprisoniment for a term cxtehding to
seven years or more, where the commission of such offences
disturbs, or 1s likely to disturb, public order.

Explanation.—In this sub-section,—

(a) “firearms” shall have the same meaning as in the Arms
54 of 1959. ' Act, 1959

(b) “explosive substances” shall have the same meaning as

6 of 1008 in the Explosive Substances Act, 1908;

(c) “public property” means any property owned or con-
trolled by the Government or by a corporation owned or con-
trolled by the Government or by a society financed wholly or
substantially by the Government,.

(5) If, having regard to the circumstances prevailing or likely
to prevail 1n any area within the local limits of the jurisdiction of a
Distriet Magistrate or a Commissioner of Police, the State Govern-
ment ig satisfied that 1t is necessary so to do, it may, by order in
writing, direct that, during such period as may be specified in the
order, such District Magisirate or Commissioner of Police may, if
satisfied as provided mn sub-section (2) or in clause (b) of sub-seclion
(3), exercise the powers thereunder:

Provided that the period specified in an order made by the State
Government under thig sub-gection shall not, in the first instance,
exceed three months, but the State Government may, if satisfied as
aforesaid that it » necessary so to do, amend such order to extend
such period from time to time by any period not exceeding three
months at any one time.

(6) When any order 1s made under this section by an offlcer men-
tioned in sub-section (5), he shall [orthwith report the fact to the
State Government to which he is subordinate together with the
grounds on which the order has been madc and such other parti-
culars as, in his opmnion, have a bearing on the matter and no such
order shall remain in force for more than iwelve days after the mak-
ing thereof unless, in the meantime, it has becn approved by the
State Government.,

(7) When any order is made or approved by the State Govern-
ment under this section, the State Government shall, within seven
days, report the fact to the Central Government together with the
grounds on which the order has been made and such other particulars
as, in the opinion of the State Government, have a bearing on the
necessity for the order

(8) Save as otherwise provided in sub-section (6). an order
made under this section by an officer mentioned 1n sub-section (5)
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shall have the same force and effect as an order made by the State
Government to which he ig subordinate.

124C. A detention order may be executed at any place in India
in the manner provided for the execution of warrants of arrest under
Chapter V of this Code.

124D, Every person in respect of whom a detention order hag
been made shall be liable—

(a) to be detained in such place as the appropriate Govern-
ment may, by general or special order, gpecify; and

(b) to be removed from one place of detention to another
place of detention, whether within the same State or in another
State, by order of the appropriate Government:

Provided that no order shall be made by a State Government
under clause (b) for the removal of a person from one State to an-
other State except with the consent of the Government of that other
State.

124E. (1) Every detenu shall, during the period of his deten-
tlen, bhe subject to such conditiong and restrictions and be entitled to
such facilities as may be prescribed in respect of the matters speci-
fied in subsection (2).

(2) The matters in respeet of which conditions restrictions and
facilities may be prescribed in relation to detenus are the following,
namely:—

(a) maintenance of discipline (including breaches of disci-
pline and punishments therefor) and restrictiony with regard to
such other matters as may be required to be regulated for secur-
ing the purposes for which such persons are detained;

(b) medical, recreational and other facilities,

(3) Subject to any rules made in this behalf under section 1248,
the appropriate Government shall, if satisfied that the meang of sub-
sistence of the family of a detenu have been rendered inadequate by
reason of his detention, grant to such family such monetary relief as
it may deem appropriate,

Explanation,—For the purposes of this sub-section, “family”, in
relation to a detenu means hig or her spouse, dependent children and
dependent parents.

(4) The appropriate Government may, by general on special
order, and whether by way of relaxation of the presctibed conditions
and restrictions or otherwise, provide that.in addition to the prescrib-
od facilities, detenus may, at their option, be entitled to such facilities
as may be specified in the order,
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124F. No detention order shall be invalid or inoperative merely by Detention
regson—- orders not
to be in-

(a) that the person to be detained thereunder is outside the valid or

limitg of the territorial jurisdiction of the Government or officer inopera-

meking the order, or tive on
certain

(b) that the place of detention of such person 1s outside the #rounds.
said limits,

124G, (1) If the Central Government or the State Government or Powers in
an officer specified in sub-section (5) of section 124B, as the case may relation

be, has reason to believe that a person in respect of whom a deten- !0 ?ﬁs'
tion order has been made hag absconded or ig concealing himself so gzﬁsozsg

that the order cannot be executed, that Government or officer may——

(a) make a report in writing of the fact to a Metropolitan
Magistrate or a Judicial Magistrate of the first class having juris-
diction in the place where the said person ordinanly resides;

(b) by order notifled in the Official Gazette direct the said_ -
person to appear before such officer, at such place and within
such period as may be specified in the order,

(2) Upon the making of a report against any person under
clause (a) of sub-section (1), the provisions of =sections 82 to 86
(both inclusive) shall apply in respect of such person and his pro-
perty as if the detention order made against him were a warrant
issued by a Magistrate,

(3) If any person fails to comply with an order issued under
clause (b) of sub-section (1), he shall, unless he proves that it
wag not possible for him to comply therewith and that he had,
within the period specified in the order, informed the officer men-
tioned in the order of the reason which rendered compliance there-
with impossible and of his whereabouts, be punishable with im-
prisonment for a term which may extend to one year, or with fine,
or with both,

(4) Notwithstanding anything contained in any other provi-
sion of this Code, every offence under sub-section (3) shall be

cognizable,

124H. (1) When a person is detained in pursuance of a deten- @Grounds
tion order, the authority making the order shall, as soon as may of order
be, but not later than five days from the date of detention, com- gft y
municate to him the grounds on which the order has been made t: g: 1on
and shall afford him the earliest opportunity of making a repre- 4c10seq

sentation against the order to the appropriate Government. to
erson,
(2) Nothing in sub-section (I) shall require the authority to gﬂectea

disclose facts which it considers to be against the public interest by the
to dtaclose. order.
124-1, (1) The Central Government and each State Govern- Constitu.
ment shall, whenever necessary, constitute one or more Advisory f‘l\(c)ln ;':f
Visor
Boards for the purposes of this Chapter. Board(;.y
(2) Every such Board shall consist of a Chairman and two
other members; and
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(a) the Chairman shall be a serving Judge of the appro-

priate High Court and the other members shall be serving or
retired Judges of that or any other High Court; and

(b) the Central Government or, as the case may be, the
State Government shall appomt the Chairman and other mem-
bers in accordance with the recommendationg of the Chief
Justice of the appropriate High Court:

Provided that thc serving Judge of any High Court other than
the appropriate High Court may be appointed as the Chairman 1if,
having regard to the number of available Judges of the appropriate
High Court and other relevant circumstances, the Chief Justice of
the appropriate High Court so recommends.

Explanation.—In this section,—
(a) “appropriate High Court” means-—

(1) in the case of an Advisory Board constituted, or
proposed to be constituted, by the Central Government, the
High Court of Delhi;

(+i) in the case of an Advisory Board constituted, or
proposed to be constituted, by a State Government, the
High Court for that State;

(b) “High Court” means,—

(i) in relation to any State other than a Union terri-
tory, the High Court for that State;

(1) in relation 1o a Union territory, to which the
jurigdiction of a High Court has been extended under
article 23 or, for which and for any other State or States
a High Court hag been established under article 231, the
High Court whose jurisdiction hag been so extended or,
as the case may be, the High Court so established; and

(i) in relation to any other Union territory, such
High Court as the Central Government may, by notiflca-
tion in the Official Gazette, specify in this behalf.

124J Save as otherwise expressly provided in this Chapter, in
every case where a detention order has been made under this Chapter,
the appropriate Government shall, within four weeks from the date of
detention under the order, place before the Advisory Board consti-
tuted by it under section 124-I the grounds on which the order has
been made and the representation, if any, made by the person
affected by the order and, in case where the order has been made
by an officer, also the report by such officer under sub-section (6)

of section 124B.

124K (1) The Advisory Board shall, after considering the
materials placed before it (including the representation, if any,
made under section 124H) and, after calling for such further infor-
mation as it may deem necessary from the appropriate Government
or from any person called for the purpose through the appropriat.e
Government or from the person concerned, and if, in any parti-
cular case, it considers it essential so to do or if the person con-
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cerned desires to be heard, after hearing him in person, submit its
report to the appropriate Government within cight weeks from
the date of detention

(2) The report of the Advisory Board shall specify in a sepa-
rate part thereof the opinion of the Advisory Board as to whether or
not there is sufficient cause for the detention of the person con-
cerned.

(3) When there is a difference of opinion among the members
forming the Adwvisory Board, the opimion of the majority of such
members shall be deemed to be the opinion of the Board.

(4) Nothing in this section shall entitle any person against
whom a detention order has been made to appear by any legal
practitioner in any matter connected with the reference to the
Advisory Board, and the proceedings of the Advisory Board and its
report, excepting that part of the report in which the opmnion of
the Adwvigsory Board is specified, shall be confidential.

124L. (1) In any case where the Advisory Board has reported Action
under section 124K that there is, 1 its opinion, sufficient cause for upon the

the detention of a person, the appropriate Government may confirm report

the detention order and continue the detention of the person con- of the
. . Advisory

cerned for such period ag it thinkg fit. Board

(2) In any case where the Advisory Board has reported under
section 124K that there is, in its opimion, no sufficient cause for the
detention of the person concerned, tlhe appropriate Government
shall revoke the detention order and cause the person to be released
forthwith

124M. (1) A person detamned in pursuance of a detention order Represen-
which has been confirmed under section 1241 may make represen- tations by
tations to the appropriate Government for the revocation of the detenu
detention order made aguinst him on any one or more of the fol- for revo-
lowing grounds, namely'— :ﬁzion of
(a) that he undertakes to desist from the activities for the detention
prevention of which he has been detajned and that he 1s willing order
to comply with all such conditions and restrictions as the ;ig;':n“

appropriate Government may deem fit to impose 1n this behalf;

(b) that the circumstances in which the detention order
was made agammst him have changed in material respecits and
that in the changed circumstances il iz no londer necessary to
keep him under detention; or

(¢) that the condition of his health or the condition of his
family or any members thereof or anv other ciicumsiances justi-
fles or justify a compassionate view being taken of his case.

(2) The appropriate Government shall consider a representa-
tion received under sub-section (1) as soon ag may be after 1t is
received and if, after such consideration, that Government is of
opinion that the detention order against the person making the
representation shall not be reveoked, it shall caus> the representation
to be placed before the Advisory Board for ils opimon as early as
possible but not later than sixty days from the date of receipt of the
repregentation:
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Provided that it shall not be necessary to place such represen-
tation before the Advisory Board if during the period of ninety
days immediately preceding the date of receipt of such representation
any other representation under sub-section (I) was received from
such person.

(3) The Advisory Board shall consider the representation
placed before it under sub-section (2) in such manner as it deems
appropriate and submit its opinion to the appropriate Government
as expeditiously as possible and the appropriate Government shall
act in conformity with such opinion.

124N. The maximum period for which any person may be
detained in pursuance of any detention order which has been con-
firmed under section 1241 shall be twelve months from the date of
detention:

Provided that nothing contained in this section shall affect the
power of the appropriate Government to revoke or modify the deten-
tion order at any earlier time.

124.0. (1) Without prejudice to the provisions of gection 21 of
the General Clauses Act, 1897, a detention order may, at any time,
be revoked or modified,—

(2) notwithstanding that the order has been made by an
officer mentioned n sub-section (5) of section 124B, by the
State Government to which that officer is subordinate or by
the Central Government;

(b) notwithstanding that the order has been made by a State
Government, by the Central Government.

(2) The revocation of a detention order shall not bar the making
of a fresh detention order under section 124B against the same person
in any case where frash facts have arisen after the date of revoca-
tion on which the Central Government or a State Government or an
officer authorised under sub-section (5) of section 124B, as the case
may be, is satisfied that such an order should be made.

(3) Nothing in sub-section (2) shall be construed to bar the
making of a fresh order of detention against a person on the same
facts ag an earlier order of detention made against such person in
any case where—

(1) the earlier order of detention or its continuance is not
legal on account of any technical defect; or

(i1) the earlier order of detention has been revoked by
reason of any apprehension, or for avoiding any challenge.
that such order or its contmmuance is not legal on accoun{ of
any technical defect:

10 of 1897.
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Provided that in computing the maximum period for which
a person against whom such fresh order of detention has been
issued may be detained the period during which such person was
under detention under the earlier order of detention shall be
excluded.

124P. (I) The appropriate Government may, at any time,
direct that any person detamned in pursuance of a detention order
may be released for any specified period either without conditions
or upon such conditions specified i the direction as that person
accepts, and may, at any time, cancel his relesse.

(2) In directing the release of any person under sub-section
(1), the appropriate Government may require him to enter into
a bond with or without sureties for the due cbservance of the
conditioms specified in the direction

(3) Any person released under sub-section (1) shall surrender
himself at the time and place, and to the authority, specified in the
order directing his release or cancelling his release, as the case

may be.

(4) If the appropriate Government has reason to believe that
any person who has falled to surrender himself m the manner
specified in sub-section (3) has absconded or is concealing himself,
that Government may make a report in writing of the fact to a
Metropolitan Magistrate or a Judicial Magistrate of the first class
having jurisdiction in the place where the said person ordmnarily
resides and thereupon the provisions of sections 82 to 86 shall apply in
relation to such person as they apply in relation to a person who
has absconded or is concealing himself so that a warrant issued
by the Magistrate cannot be executed.

(5) If any person fails without sufficient cause to surrender him-
self in the manner specified in sub-section (3), he shall be punishable
with imprisonment for a term which may extend to two years, or
with fine, or with both. :

(6) If eny person released under sub-section (1) fads to fulfil
any of the conditions imposed upon him under the said sub-section
or 1in the bond entered mto by him, the bond shall be declared to be
forfeited and any person bound thereby shall be hable to pay the

penalty thereof,

(7) Notwithstandmg anything contained in any other section and
gave a5 otherwise provided in this sect.on, no person against whom
a detention order made under this Chapter is in force shall be releas-
ed whether on bail or bail bond or otherwise.

124Q. No suit or other legal proceeding shall lle against the
Central Government or a State Government, and no suit, prosecu-
tion or other legal proceeding shall lie against any person, for any-
thing in good faith done or intended to be done in pursuance of this

Chapter.
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124R. (1) Within three months {rom the expiry of each calendar
yeal,—
{a) the President shall cause to be laig before each House
of Parliament a report on the administration of this Act during
that year;

(b) the Governor of each State shall cause to be laid before
the Legslative Assembly or, as the case may be, each House of
the Legislature of the State a report on the administration of
thigs Chapter in that State during that year;

(¢) the Administrater of each Union territory having a
Legislative Assembly shall cause to be laid before the Legisla-
tive Assembly of the Union territory a report on the admims-
tration of this Chapter in that Union territory during that year.

(¢) For the purpose of preparing any report referred to in
clause (a) of sub-section (1), the Central Government may call for
any periodic or other report from any State Government,

124S. (1) The Central Government may, by notification in the
Official Gazette, make rules to carry out the provisions of this Chapter.

(2) In particular and without prejudice to the generality of the
foregoing power, such rules may provide ior all or any of the follow-
ing matters, namely: —

(a) the matters referred toin sub-section (2) of section 124E;

¢b) the limit subject to which monetary reliet may be
granted to families of detenus under sub-section (3) of section
124E and other matters relating to such relief;

(¢) the matters which sheuld be dealt with in the reports
referred to in section 124R;

(d) any other matter which has to be or may be prescribed
under thig Chapter.

(3) Every rule made by the Central Government wunder this
Chapter shall be laid, as soon as may be after it is made, before each
House of Parliament while it is In session for a total period of thirty
days which may be comprised in one session or in two or more suc-
cessive sessions, and 1if, before the expiry of the session immediately
following the session or the successive sessions aforesaid, both Houses
agree in making any modification in the rule or both Houses agree
that the rule should not be made, the rule shall thereafter have effect
only in such modified form or be of no effect, as the case may be; so,
however, that any such modification or annulment shall be without
prejudice to the validity of anything previously done under that rule.’.

4. (1) The Maintenance of Internal Security Act, 1971, is hereby
repealed,

(2) The cesser of operation, by reason of such repeal, of any order
of detentlon against any person in force under the said Aet immediately
before such repeal shall not bar the making of a fresh order of deten-
tion against such person under Chapter VIIIA of the Code of Criminal
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Procedure, 1973, on all or any OE the facts on which the order which so
ceased to operate was made:

Provided that in computing the maximum period for which such per-
son may be detained under such fresh order, the peried during which
such person was under detention under the order which so ceased to

operate shall be excluded.
(3) The provisions of sub-section (2) shall have effect notwithstanding
anything contained in seefion 124-O of the Code of Criminal Procedure,

11973,
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STATEMENT OF OBJECTS AND REASONS

The policy of the Government with regard to the Maintenance of
Internal Security Act, 1971 was enunciated in the Address of the Vice-
President acting as President to the Joint Session of both Houses of
Parliament on 28th March, 1977, in the following words:—

“Having regard to the gross abuse to which Maintenance of
Internal Security Act has been put during the last two years, a
thorough review of the Act will be undertaken with a view to re-
pealing it and examining whether the existing laws need further
strengthening to deal with economic offences and security of the
country without denying the right of approach to courts.”,

2. Congsidering the complexity and nature of the problems, particular-
ly in respect of security, public order and prices, faced by the country,
1t is the considered view of the Government that the administration
would be greatly handicapped in dealing effectively with the same in the-
ahsence of powers of preventive detention. Government are, however,
fully conscious of the gross abuse to which the powers under the Main-
tenance of Internal Security Act were put during the Emergency.
This was made possgible on account of certain amendments made in the
law during the Emergency, the Presidential Order under article 359 of
the Constitution taking away the right of persons to move the courts
for enforcement of Fundamenial Rights, the severe curbhs on the free-
dom of the Press and the general climate of fear created dunng the
Emergency. These factors are no longer operative.

3. Accordingly, it 1s proposed to include a new Chapter in the Code of
Criminal Procedure, 1973 to provide for preventive detention. However,
having regard to the past experience, the previous laws have been very
closely examined with a view to building into the new Chapter appropriate
safeguards in order to completely eliminate the possibility of its misuse -
i future. In particular, the expressions “acling in any manner prejudi-
clal to the security of the State” and “acting in any manner prejudicial
to the mamtenance of public order” have been so defined as to remove
any possibility of the use of this law for political purposes. Also, the -
composition of the Advisory Boards and the manner of their appoint-
ment have been so modified that every detention would be subject to
independent judicial review which would inspire public confidence as
well as act ag a great restraining influence on the executive.

4, The Bill seeks to achieve the above objects.

NEwW DEI.Hi;
The 20th December, 1977 CHARAN SINGH.
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FINANCIAL MEMORANDUM

New section 124E (contained in the Chapter which is proposed to be
mnserted in the Code of Criminal Procedure, 1973, by clause 3 of the Bill)
provides for the making of rules and orders, inter alig, in respect of faci-
litieg which may be previded to detenus. The section also provides that
the appropriate Government may, if satisfied that the means of subsis-
tence of the fanmuly of a detenu have been rendered inadequate by reason
of his detention, grant to such family such monetary relief as it may deem
appropriate. New section 124-I, forming part of the same Chapter, pro-
vides for the constitutlon of Advisory Boards by the Central Government.

2 In the case of persong detamned in pursuance of orders made by the
Central Government, the expenditure in respect of facilities to such per-
sons, monelary relief to families of detenus in cases where the same is
permissible and the expenditure in connection with the Advisory Boards
will have to be met by the Central Government. The actual expenditure
in respect of facilities to detenus and monetary relief to families of dete-
nus will depend upon various contingencies such as the number of per-
sons who may be detained in pursuance of orders issued by the Central
Government, the nature of facilities that may be provided for under the
rules, ete, and it i1s not possible to visualise at this stage the quantum of
such expenditure. Some expenditure of a recurring nature will have fo
be incurred in connection with the Advisory Boards and it is not possible
at this stage to make an accurate estimate of the expenditure which may
be involved.

3. The provisions of the Bill do not involve any other expenditure of
a recurring or non-recurring nature.
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MEMORANDUM REGARDING DELEGATED LEGESLATION

~ Clause 3 of the Bill seeks to insert a new Chapter, namely, Chapter
VilIA, consisting of sections 124A to 1245, in the Code of Criminal Proce-
dure, 1973,

2 Bection 1245 empowers the Central Government fo carry out the
provisions of the said Chapter. The matters in respect of which rules
may be made relate, among others, to the matters referred to in sub-sec-
tion (2) of section 124E (conditions and restrictions as to detention and
facilities to persons under detention), the limit subject to which mone-
tary relief may be granted to families of detenus under sub-section (3)
of the said section and olher matters relating to such relief and the
matters which should be dealt with in the reports referred to in section
124R.

3. The matters in respect of which rules may be made under section
124S and the matfers 1n reipzct of which orders may be °‘made . under
section 124E gre matters of detail and procedure and it 13 not practicable
to provide for them in the Bill its2lf, The delegation of legislative power
is, therefore, of normal character.

AVTAR SINGH RIKHY,
Secretary.
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