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fafa, ™ =it WY w¥TE AATEY
( fareay femar)

wrfirerarry
o fogst, 28 ATHL, 1979

womro 762 (W) —Csaf AT feay a7 fasafafers wda
ghqraTr W e & fan wwfra frar nar 3

umtw

sy qufe e W1 s Ko Fo pww ¥ ugdfr w2,
Fw T Y AT Ay F qare qEeEm s O Wiy
¥ fgeg www 24 97, 1978 WX 28 9+, 1978 ®Y & wiqqt
& off, faad 77 wiwweed {Fr T 97 % 5t AR e
afme & mAwea 191(1) (%) & AR I faura war %y
Teer & fan frdgr & o

aegafs A #fanA & wesz 192(2) & wdA 14 e,
1978 wt frafaT wdvn w1 fdw v gu owa www o frates
arEivr W v Wil ff f& e 9w i o oswe ffm
LUk L

frsg mriv o ow & (30 surem) fr dfaws (s
wreat dvtes) wfafae, 1978 ¥ e 25 I wfme &
wrede 19201) ¥ Il ¥ T T AT & o e

901 GI/79

¥ wq gwy g % fafteww s o wfrelRo) s W &
W IR (mw omeed & o ¥ W we e fadw -
afs 1 amew W o v

o wa O, AT deita Y, oww & ooawEl g weli
i wsfae &1 A S g

gty wae drem w2y
af feeelt, 17 wwET, 1979 WITE T Tegafd
SRICE:

Wi fratan s
o & qer frafwa wowa & ower
dfqem & we3r 192(2) ¥F a7 Tregwfd ¥ wrew fAaw
—arTw & "fpars & waEr 191(1) (%) F FefrT o aweT
wERa 8 fiEar & wae § )
M

w & Adfawm ¥ waeda 192(2) ¥ el wow ¥ -
qfg ¥ e fidw &1 @y wmen dww & fum AW ¥ qEnde
wwer off qrlEw wnddy A, faw adw 2 W, 1978 W
FOTH WA T ITA wem el s wqgier aa-
wrfr farr fRrm & frrders ok & memew & ®=7 W fqem fpuy
wn 8, wifwefan froder & g 5 &)

Tefr & ogew gy oW o mE gafa s g e o
Fo PO EIRT Wi A O Ardw 24 9F, 1978 WY @l
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28 S, 1978 ®1 @ wiwdl § Sewr mwv & AT Al W
el % RN UF @ ST R WS A o

fRipy @1 we AR KT A P ANMY T sSim T ¥ %
S AT WIS, N OBW WXEr AhGAw 12 WS, 1978
F R wiw g 98 foe F, et sem e R am
y oAsmat 9T WO HW K A O AfANE & w{ees
191(1) (%) & =4 § H7F 500 T AGA S FT oA O
T T §

gt ¥ wiasfqn (e & T & s 9 % fau &
wfsfafires sfafFm, 1951 %7 W1 146 § HfF FmE &
ot om wEeT & fqu qesE #1ogEme a0 w9 25 g,
1678 ®Y TTETE WICES ®Y )

Az gy ¥ whom wy & 9T ¥ F TomA ¥ 0E
wer 3w w9 fFw, feeT wad w5 e R wEe A T
®1 qEAE s ¥ g R w0 W faen fE ot ¥ o
g e ¥ e e T & ag wemdm Few fqae awm
# w wiufoe walg  Afedfen raedy (o o
feepn ffamey)  wiozdz %, 1970 ma  wfemnfim w1
T Q’ 1

wellgTr ¥ wrIEm ¥ oag wed @1 fF 9w aamw W
wfyfmn &, faa¥ swrg fAwdar oY qT 7 BT Iqeem fFa
T B, mAsE A W W ok a9 e & g & avew
¥ fealfr ¥ #r§ aford A gar X

10 fagwar, 1979 % {wg fram gaar§ & welwm & ug
garay fF afaae (wardaai gvivd) slafme, 1078 #1 a
25 FAT Hwifs WEST 102 ¥ UGN F AT (A oqeT &
fornT wTER & (HE weew @Y frm & Hefaa wf T ae-
Qe % R3S ST Jifgr WX oy % ersmfy w oma o¥
R www Wy fafea wor & wiEw gvg a9 § | W A
%t g ¥ wd g fr wegmhy #owg avt & fafees s W
algwifen w51 & aseRr @ Be o fidw 9w e
T famr s wiEe w@ite ag waeT g v X oogw o #
wErr gy e g i T & omed § OmE #7 ag
fasrT ap 1 mefary % Higwne ¥ o fafuw (eafy wY w0
wrT &7 fogr ST T AT ¥ g ¥ (5 dlmard & fuA
JOEHT F WA T O A KA X CHAA K GHA ST
QT WL |

mrqare & ag wiwfeita s § & owmle oo fea
war w9 amew wYr fEET S gy Wit oy wees A4
& fenwersn AW 90RO & wrd Hewr qnn g

% faeelt, wré@ 20 fyaea< 1970 o/
(o Ude wHHT)
@ & e fal= age
[do who 7(47)/79—fro-II]
Qe d¥o Tae A& wredt, afwx
MINISTRY OF LAW, JUSTICE AND COMPANY
AFFAIRS

(Legisintive Department)
NOTIFICATION
New Delhi, the 28th November, 1979

8.0. 764E).—The followlng Order made by the President
is published for general information i

ORDER

Whereas two petitions dated the 24th June, 1978 and the
28th June, 1978 were submitted by Smt. Sumathy Chellappan

and Shri K. K. Krichnan, respectively, to the President against
Shri Damodaran Kalasseri, a sitting member of the Legislative
Assembly of the State of Kerala, alleging that he had become
subject lo disqualification for membership of that Assembly
in terms of article 191(1)a) of (he Constitution ;

And, whereas, the President had made a reference to the
Election Commission under article 192(2) of the Constitution,
on the 14th July, 1978 for the opinion of the Commission, on
the question whether the aforesaid person had become subiject
to such disgualification ;

And, whercas, the Election Commission is of the opinion
(vide Anncxure) that by reason of the amendment of the
provisions of article 192(1) of the Constitution by section 25
of the Constitution (Forty-fourth Amendment) Act. 1978, the
President has no longer any jurisdiction to give a decision on
the =aid question and that the said reference has hecome
infructuous and has, therefore, returned the said reference to
the President :

Now, therefore, T, Weelam Sanjiva Reddy, President of
India, do hereby return the gaid petition to the petitioner
aforementioned,

Rashtrapati Bhavan, -
New Delhi, the 17th November, 1979,

NEELAM SANJIVA REDDY,
President of India.
ANNEXURE

ELECTION COMMISSION OF INDIA

BEFORE THE CHIEF E[fg([:)T 10N COMMISSIONER OF
TA

In re :Reference from the President under Article 192
(2) of the Constitution—Disqualification of Shri

Damodaran Kalasseri, MLA under Article 191(1)
(a) of the Constitution of Indla.
OPINTON
Thig reference case from the President of India  under

Article 192(2) of the Constitution of India relates to the

alleged disqualification of Shri Damodaran Kalasserl, a sitting

member of the Legislative Assernbly of Kerala, who was ap-
inted as the Chairman of the Board of Directors of the
erala State Development Corporation for Scheduled Castes

;:Ild Sch%(}gulcd Tribes by a Government Order dated the 12th
ay, 1978.

The question before the President has been raised in two
getitions dated the 24th June and 28th June, 1978, filed by
mt. Sumathy Chellappen and Shri K. K, Krishnan. The
references from the President in both cases was referred to
the Commission together,

The main ground on which the question of disqualification
has been raised is that Shri Damodaran Kalasseri, MLA has
been holding office of profit under the Government of Kerala
within the meaning of Article 191(1) (a) of the Constitution
by virtue of his holding office as the Chairman of the
Corporation referred to above by a Government Order dated
the 12th May, 1978.

The Commission proceeded under section 146 of the
Representation of the People Act, 1951 to enguire into the
question of al'eged disqualification and for this purpose
commenced the proceedings on the 25th July, 1978 with the
issue of notices to the parties.

While the proceedings were pending, the Governor of
Kérala issued an Ordinance which purported to remove with
retrospective effect a disqualification of the type and nature
of the one dealt with in the Reference from the President,
This Ordinance was replaced by an Act of Kerala Legislature
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ie., the Legislative Assembly (Removal of Disqualifications)
Amendment Act, 1979,

The Counsel for the petitioners contended that inspite of
the Ordinance and the Act seeking to remove the disqualifica-
tion under issue, he would still urge that the original position
regarding the disqualification had not been altered.

At the hearing fixed on the 10th Scptember, 1979, the
Commission pointed out that under the provisions of Article
192, as amended by section 25 of the Constitution (Forty-
Fourtlh Amendment) Act, 1978, any question relating to the
diwqualification of a member of a House of the Legislature
of a State is required to be raised before the Governor and
that the President has no longer jurisdiction to decide such a
question. In view of the lack of jurisdiction of the Prosident
to decide the question, the reference made by the President
should be returned to him as it had become infructuous, In
a similar case dealt with by the Commision, recently, the
same view haos been taken. The Advocate for the petitioner,
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accepied the above legnl position and ameed that the guestion
should now bo raiscd before the Governor of Kerala in terms
of {he provisions of the Con-lilulion as they stand today,

Accordingly, T hold ihat the reference made by the President

should be returned to him ag it has bccome infructuous.
Conscquently, the rcfercnce v hereby returmed  with  the
above opinion.

5d. /-

(5. L. sITAKDHER)
Chief Llection Commis<ioner of India
[No. F. 7(47)/79-Lep. 11]
R. V. S. PERT SASTRI, Secy.

New Delhi,

Dated the 20th September, 1979.
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