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MINISTRY OF LAW, JUSTICE AND COMPANY
AFFAIRS

(Legislative Department)

NOTIFICATION
New Delhi, the 28th November, 1979

S.O. 762<E).—The following Order made by the President
is published for general information :—

ORDER

Whereas two petitions dated the 24th June, 1978 and the
28th June, 1978 were submitted by Smt. Sumathy Chellappan

and Shri K, K. Krifihnan, respectively, to the President afiainst
Sbri Damodaran Kalasseri, a sitting member of the Legislative
Assembly of the State of Kerala, alleging that he had become
subject lo disqualification for membership of that Assembly
in terms of article 191(l)(a) of the Constitution;

And, whereas, the President had made a reference to the
Election Commission under article 192(2) of the Constitution,
on the 14th July, 1978 for the opinion of the Commission, on
the question whether the aforesaid person had become subject
to such disqualification ;

And, whereas, the Election Commission is of the opinion
(vide Anncxure) that by reason of the amendment of lire
provisions of article 192(1) of the Constitution by section 25
of the Constitution (Forty-fourth Amendment) Act, 1978, the
President has no longer any jurisdiction to give a decision on
the said question and that the said reference has become
infructuous and has, therefore, returned the said reference to
the President ;

Now, therefore, T, Neelam Sanjiva Reddy, President of
India, do hereby return the said petition to the petitioner
aforementioned.

Rashtrapati Bhavan,

New Delhi, the 17th November, 1979.

NEELAM SANJIVA REDDY,

President of India.

ANNEXURE

ELECTION COMMISSION OF INDIA

BEFORE THE CHIEF ELECTION COMMISSIONER OF
INDIA

In re : Reference from the President under Article 192
(2) of the Constitution—Disqualification of Shvi
Damodaran Kalasseri, MLA under Article 19H1)
(a) of the Constitution of India.

OPINION

This reference case from the President of India under
Article 192(2) of the Constitution of India relates to the
alleged disqualification of Shri Damodaran Kalasseri, a sitting
member of the Legislative Assembly of Kerala, who was ap-
pointed as the Chairman of the Board of Directors of the
Kera'a State Development Corporation for Scheduled Castes
and Scheduled Tribes by a Government Order dated the 12th
May, 1978.

The question before the President has been raised in two
petitions dated the 24th June and 28th June, 1978, filed by
Smt. Sumathy Chellappan and Shri K. K. Krishnan. The
references from the President in both cases was referred lo
the Commission together.

The main ground on which the question of disqualification
has been raised is that Shri Damodaran Kalasseri, MLA has
been holding office of profit under the Government of Kerala
within the meaning of Article 191(1) (a) of the Constitution
by virtue of his holding office as the Chairman of the
Corporation referred to above by a Government Order dated
the 12th May, 1978.

The Commission proceeded under section 146 of the
Representation of the People Act, 1951 to enquire into the
question of al'eged disqualification and for this purpose
commenced the proceedings on the 25th July, 1978 with the
issue of notices to the parties.

While the proceedings were pending, the Governor of
Kerala Issued an Ordinance which purported to remove with
retrospective effect a disqualification of the type and nature
of the one dealt with in the Reference from the President.
This Ordinance was replaced by an Act of Kerala Legislature
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i.e., the Legislative Assembly (Removal of Disqualifications)
Amendment Act, 1979.

The Counsel for the petitioners contended that inspite of
the Ordinance and the Act seeking to remove the disqualifica-
tion under issue, he would still urge that the original position
regarding the disqualification had not been altered.

At the hearing fixed on the 10th September, 1979, Ihe
Commission pointed out that under the provisions of Article
192, as amended by section 25 of the Constitution (Forty-
Fourth Amendment) Act, 1978, any question relating to the
disqualification of a member of a House of the Legislature
of a State is required to be raised before the Governor and
that the President has no longer jurisdiction to decide such a
question. In view of the lack of jurisdiction of the President
to decide the question, the reference made by the President
should be returned to him as it had become infructuous. In
a similar case dealt with by the Commission, recently, the
same view has been taken. The Advocate for the petitioner,

accepted the ribove legal position and ajjiood iliat the question
should now bo raised before the Governor oC Kerala in terms
of the provisions of the Con'tilulion as they stand today.

Accordingly, I hold lh;it the reference made hy the President
should be returned to him as it has become infructuous.
Consequently, the reference is hereby returned with the
above opinion.

Sd.A

US. L. 5UAKDHF.R)

Chief Election Commissioner of India
LNo. F. 7(47)/7y-Lcg. II]

R. V. S. PERI SASTRI, Secy.

New Delhi,

Dated the 20th September. 1979.
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