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MINISTRY OF LAW, JUSTICE AND COMPANY AP‘}?AJRS
(Legidative Dcpartment)

NOTIFICATION
New Delhi, the 17th March, 1982

8.0, 139(X).—The following Owler made by the President
is publivhed for general information —

ORDER

cus the election of Shii Tfira Ram Toofani (herein-
aft?:‘;h?;:ferredeto as the ‘“returned candndare”), a retu ned
candidate from 308-Kanke (5C) Assembly Constiluency in the
State of Bihar, was declared void by the Paina High Court
(Ranchi Bench) by its judgement and oider dated the 4th
April, 1980, in FElection Petition No. 3 cf 1977 (R) on the
gbund of commision by the returned clululldms of the
corrupt practice specified in caluse (4) of section 123 of the
Representution of the People Act, 1951 (heremafter referred

to as “the said Act”) ; v

And whereas an appeal was filed by the jeturned candidate
before the Suprcme Court and that Court stayed the opera-
tion of the High Court’s order on the 30th April, 1980 ;

And whereas the Supreme Court subsequently vacated its
stay order’ on the 21st July, 1980, and dismissed the appeal
filed by the 1eturned candidate on the 28th November, 1980 ;

And whercas the case of the returned candidate was sub-
mitted by the Secretary, Buhir Legislatlve Assembly to the
President on the 27th May, 1981, in terms of Section 8A(1)
of the smd Act ;

And whereas the President has sought the opinion of the
Election Commission in pusuance of sub-section (3) of
sectinn 8A of the sald Act on thc question whether the
retuineg candidate should be disqualified under sub-section
(1) of that section of the waid Act and. if s0, for what

neriod

And whereas the Flection Commission hag given  ilg
opinion (vide Annexore) that the 1eturned candidate should
be disauulified for a period of two yenrs 10'bc: reck oned
f-iom the 21s July, 1980 i.c. the Jate of the judgment of
the Sunreme Court from which datc the order of the High
Court under section 99 became effective

Mow, therefore, T NEELLAM SANITIVA REDDY, President
of India, in exercise of the powers confelrrccl on me unden
sub-section (3) of section 8A of the saiq Act do hereby

decide that the returned candidate should be disqualified for
a period of two years from 21st July, 1980.

Rashtrapati Bhavan
New Delhi,
the 12 March, 1982.

NEELAM SANJIVA REDDY
PRESIDENT OF INDIA

ANNEXURE

ELECTION CCMMISSION
OF INDIA

BIFORE THE ELECTION COMMISSION OF INDIA

In ye : Refeience Case No. 4 of 1981—disqualification of
Shri Hira Ram Taoofani, Ex-M.L.A., Biha;

OPINION

This is a Refercnce from the President under section BA(3)
rtead with section 8A(1) of the Repicsentation of the People
Adl, 1951, sexking the opinion of the Tlection Commission
whether Shri 1Tia Ram Foofani, a former, mcmber of the
Bihar Legslative Aswembly, should be disqualificd for the
commssion of the corrupt practice under section 123(4) of
the said Act and, it so, for what period.

The Patna Tligh Court (Ranchi Bench), by ity judgment
and orde ! dated the 4th Apiil, 198C in election petition No, 3
of 1977 (R), declared the election of Shri Ilira Rum Toofani
to Bihar [cgislative Assembly from 308-Kanhe (5C) Assem-
hly Constitnency helq in May, Tune 1977, void. 'The High
Court found that Shri Hira Ram Toofani had committed a
corrupt proctice under section 123(4) of the Representation
of the People Act, 1951 by publiching and dislributjing o
pamphlet containing f{alsc sfatemen; of facts amounting to
character assassinution of the rival capdidate Shri Ram
Rattan Ram. The objectionable portion of the offending
poster referred in the High Couwrt judgment Tuns as follows—

“The person who hus been sct up as a Congress candidate
from Kanke Legislative Assembly Constituency i
onc of the old authoritics of the Math. Shri Ram
Rattan was o Minister {or Jail during the emergency
period and within 20 months, he pushed 30 thou-
sand political wo here msile the jaile of Bihai in-
humanly  like <heep ang youats without any rcuson
and got the ration of the prisoners curtailed and
got his single storeyed building converled into a
double storeyed building overnighl. Thaie iy g
long history  of orrapiion of Shij Ram Rattan
Ram,”

Shri Toofuni fileq an appeal before the Supremc Court
and that Court stayed the operation of the Iligh Courls
order on 30-4-1980. However, the Sup eme Court vacated
its stay order on 21-7-1980 und also dismissed the appeul
on 28 11-1980 on (he failure of the appellant to deposit  the
requisite security amount within the time alloweq for the
purpose,

In terms of <ection BA(1} of the Representation of the
People Act, 1951 the case of Shri Hira Ram Toofani was
submitted by the Secretary, Bihar Legislative Assembly  to
the President on 27-5-1987 for determination of the queation
ay to whethcr Shri Toofani <hould be disqualified and, if e,
for what period. The President, n pursuance ot sectian
8A(3) of the said Act has rkferrcd the matter on 6-G-1981
to the Commission for its opinion.

Before (endering its opinion to the President, the Cam-
mission afforded an opportunity 1o Shri Toofant of being
heard in the matter.

At the personal hearing granted to  Shri Toofani  on
19-9-1981, his Councel, Shik ldai Pratap Singh, sabmitted
that hz wng hound by the findings of the High Court which
found Shri Hira Ram Toofani egnilty of commi«sion of corrunt
chlicc under section 123(4) of the Representation of the

covle Act, 1951, But he rointed out that unfortunately
the Supreme Court could not test those findings because {he
appeal filed by Shri Toofani was diamissed for default in
denositing the rcquisite security for costy as Shri Toofani
being a man of no means could not arrange sufficient maoney
for making the snid deposit, He stated that he was confident
that if t_he Supreme Court had decided the appeal on merfits
the decision of the High Court would have heen reversed.
In mmnort of his submissiony he invited the attention of
the Commission 1o certain obscrvations and findings of the
High Courl to show that the impugned poster was not
exhibited and bronght on record and the priting and publ-
cation thereof at the instance of Shri Toofani was not proved,
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He also submitted that the corrupt practice under section
123(4) lay in making a statement of fact in rclation to the
ptisonal character or conduct of a rival candidate which the
person making that statement either believed to be false or
did not believe to be true. He contended that these essential
ingredionts of the corrupt practice had not been established
in the High Court's findings agninst Shri Toofani. He also
submitted that statements made in the offending poster
related mostly to the public conduct of the rival candidate
and there was nothing in that poster to warrant the inferences
relating to the personal character or conduct of the rival
can_‘q_idatc conicerned as were drawn by the High Court.

Shri Udai Pratap Singh alye submitteq that Shri Toofani
was only about 26 yeark of age when he contested the election
under reference and that was his first.€xperionce of contesting
an electlon. He submitted that Shri Toofani’s conduct other-
wlse had been quite good and he won that election with
a substantial majority. He also stateq that Shri Toofani
had contested the last general election to Bihar Legislative
Assembly held in May-June, 1980 from the same constituency
against the same rival candidnte and lost thag election by
only about 830 votes. He urged that kccg}]r;% in view the
sbove submissions and the young age of Toofani, the
Commission might take a lenient view in the matier and not
award to him the maximum period of disqualification and
that the disqualification in his case for the peniod alread
undergone from the 21st July, 1980, i.e. the date on whic
the Supreme Court vacated its stay order, might be conei-
deded sufficient in the interests of Justice,

I have considered and analysed carefully the submissions
made by Shri Udal Pratap Singh, The findings of the High
Court are fina] in so far as the Commission is concerned and
it cannot it In ju ent over those findings. Nonetheless,
the submissions made by Shri Udai Pratap Sinf;h touching
upon these findings cannot be said to be wholly irrelevant to
the question referred to the Commission for ity opinlan.

[Paxt II—Sec. A(id)

The Commission is to give its opinion whether on the findings
of the High Court Shri Toofani should be disc}ualxﬂcd aed,
if so, for what period. The answer to this two-fold question
will depend upon the gravity of the corrupt practice brought
home to Shri Toofani in these findings. e reading of the
objectionable portion of the offending poster! which has been
reproduced above would show -fhat most of the statementa
made therein relate to the public conduct of the rival candi-
dnte as Minister for Jails and the only allegation touching
upon his personal character or conduct is the one relating to
the converson of his single storey house into a double
storey house by him overmught. I do not feel that the state-
ments made therein contained such scurrilous or scandalous
material which ought to be viewed with utmost seriousness.

As the High Court, however, has recorded the finding of
guilt against Shrd Toofani forl commission of a corrupt
practice and as the corruin practice proved against him 8
not of a technical nature, 1 am of the opinion that he should
incur the disqualification. As regards the period of dis-
qualification, T fee] that Shrl Toofani deserves a lenient treat-
ment having regard to the submiesion made by Shri Udaf
Pratap Sin& regarding his young age and inexperience In
political flield. I think a 'u}'ua ification for a perlod of
two years from the date on which the findings of the High
Court became effective L.¢. the 21st July, 1980 in the present
cage, would gerve the ends of justice.

I accordingly tender my opinion to the above effect to
the President unden section 8A(3) of the Representation
of the People Act, 1951,

S. L. SHAKDHER, Chief Election Commissioner

of India
New Delnd
September 26, 1981.
[No. F. 7(33)/82-Leg. II}

R. V. 5. PERI SASTRI, Secy.
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