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REPORT OF THE JOINT COMMITTEE ON THE CRIMINAL LAW
(AMENDMENT) BILL, 1980

I, the Chairman of the Joint Committee to which the Bill¥, further
to amend the Indian Penal Code, the Code of Criminal Procedure, 1873
and the Indian Evidence Act, 1872 was referred, having been authorised
to submit the Report on their behalf, present their Report with the Bill,
ag amended by the Committee, annexed thereto,

2. The Bill was introduced in the Lok Sabha on the 12th August, 1980.
The motion for reference of the Bill to a Joint Committee of the Houses
was moved in the Lok Sabha by Giani Zail Singh, the then Minister of
Home Affairs on the 23rd December, 1980 and was adopted.

3. The Rajya Sabha concurred in the said motion on the 24th Decem-
Ler, 1980.

4. The message from Rajya Sabha was published in the Lok Sabha
Bulletin—Part II on the 26th December, 1980.

5, The Committee held 44 sittings in all,

8. The first sitting of the Committee was held on the 3rd February,
1981 to draw up their future programme of work, The Committee at this
sitting decided to invite memoranda on the provisions of the Bill from
the State Governments, Union Territory Administrations, Public Bodies,
Women’s and Voluntary Social Organisations, Bar Assoclations/Councils,
Press Organisations, individualg, ete. interested in the subject matter of
the Bill by the 18th February, 1981 for their consideration with a view
to facilitate the working of the Committee.

The Committee also decided to address a circular letter to the Chief
Secretarles of all State Governments/Union Territory Administrations,
Bar Assoclations/Councils, Press Organisations and Women’s and Volun-
tary Social Organisations, Attorney General and Advocates General of
all States inviting their comments/suggestions on the provisions of the
Bill by the said date.

The Committee further decided to hear oral evidence on the pro-
visions of the Bill from the interested partiles including experts.

The Committee also decided to issue a Press Communique in this
behalf fixing the 18th February, 1981 as the last date for receipt of
memoranda and requests for giving oral evidence. On the 4th February,
1981, the Director General, All India Radio and the Director General,
Doordarshan, New Delhi were also requested to broadcast the contents
of the Press Communique from all stations of All India Radlo and tele-
cast it from all Doordarshan Kendras on three successive days.

*Published in the Gazette of India, Extraordinary, Part I, Section 2 dated the
12th August, 1980.
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7. As a few memoranda were received by the 18th February, 1981
and several requests for extension of time for submission of memoranda
had been received by the Lok Sabha Secretariat, the Chairman on the
21st February, 1981 extended the date for receiving memoranda ete.
up to the 7Tth March, 1981, This was notified through a Press Communique
issued by the Lok Sabha Secretariat on the 23rd February, 1981, The
contents of the Press Communique were also given publicity through
All India Radio and Doordarshan Kendras.

8. As suficient ntmber of memoranda had not been received, especially
from the Women's Organisations at National level by the aforesaid
extended date, the Committee at their sitting held on the 17th March,
1981 decided to further extend the time for submission of memoranda
up to the 15th April, 1981. A Press Communique was again issued on the
19th March, 1881, The Director General, Al India Radio and the
Director General, Doordarshan, New Delhi were again requested to
broadcast the matter from all Stations of All Indla Radio and telecast
it from all Doordarshan Kendras.

At that sitting, the Committee also decided that all Members of
Parliament and the District Bar Assoclations in the country be requested
to send their comments/suggestions on the provisions of the Bill by
the extended date, i.e.,, the 15th April, 1981. Accordingly, Members of
Parliament and the Presidents of all District Bar Associations in the

country were requested to send their comments/suggestions by the
aforesaid date.

9. 123 Memoranda|Representations containing views|comments|sug-
gestlons on the provisions of the Bill were received by the Committee
from various State Governments, Public Bodies, Women's and Voluntary
Soclal Organisations, ete.

10. In order to acquaint themselves with the growing problem of rape
cases and to ascertain the facts and flgures of the incidence of such
cases In different States, particularly from those who were not in a
position to come to Delhi, the Committee at their sitting held on the
29th April, 1881 decided to visit different States and hold series of
sittings there for the purpose of taking oral evidence of the represen-
tatives of various Women's and Voluntary Social Organisations, Bar
Councils/District Bar Assoclations, State Governments, etc.

11. Accordingly, the Committee held their formal sittings at Simla,
Lucknow and Bhopal from the 30th June to the Tth July, 1981 in the
first round; at Bombay, Hyderabad and Bangalore from the 27th July
to the 2nd August, 1981 in the second round; and at Calcutta, Ttanagar,
Patna and Bhubaneswar from the 14th to the 23rd October, 1981 in the
third round, and heard oral evidence of the representatives of varlous
Women’s and Voluntary Social Organisations, Bar Councils/District Bar

Assoclations, State Governments/Union Territory Administrations and
Individuals, ete.

The Committee also took oral evidence of the representatives of

varlous Women’s and Voluntary Soclal Organisations, Delhi Adminis-

;,"rg%iiion, Individuals, etc. at New Delhi on the 2nd and 3rd November,
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12. 925 witnesses representing both officials and non-officials, vi:z.,
Women’s and Voluntary Social Organisations, Bar Counc%ls/Aseocm—
tions, other organisations, individuals, etc. from a cross SECTJO.H of the
society appeared before the Committee for tendering oral evidence.

13. At their sittings held from the 16th to 18th November, 1881 and
again from the 8th to 11th February, 1982, the Commitfee held general
discussion on the provisions of the Bill with reference to the amend-
ments given notice of, and general suggestions made, by the members
with a view to formulate their views and arrive at a consensus, During
the general discussion, it was suggested by some members of the
Committee that as to whether the Minister of State for Home Affairs
was prepared to bring forward any Government amendments based on
the views expressed by them during the discussion. Accordingly, the
Minister of State for Home Affairs expressed his willingness to bring
forward Government amendments for consideration of the Committee.

14. At their sitting held on the 8th February, 1982, the Committee
decided that the Record of Evidence tendered before the Committee at
New Delhi and other places might be printed and laid on the Table of
both the Houses of Parliament.

15, The Report of the Commitiee was to be presented to the House
by the last day of the first week of the next Session (Budget Session,
1981), i.e. by the 20th February, 1881. The Committee were granted
five extensions for presentation of the Repori—first on the 18th February,
1981 up to the last day of the flrst week of the Sixth Session, i.e. the
21st August, 1981, the second on the 20th August, 1981 up to the last
day of the first week of the Winter Session, 1981, i.e, the 27th Nevember,
1981; the third on the 27th November, 1981 up to the last day of the first
week of the Budget Session, 1982, i.e. the 19th February, 1982 the fourth
on the 18th February, 1982 up to the last day of the penultimate week of
the Monsoon Sesslon, 1982, i.e. the 7th August 1982, and the fifth on the

5th August, 1982 up to the first day of the last week of the Winter Session,
1982, i.e. the 2nd November, 1982.

16. After receipt of the Government amendments, the Chairman
requested the members to give notices of fresh amendments in the light
of the Government amendments, if they so desired.

The Committee considered the Bill clause-by-clause vis-a-vis Govern-
ernment amendments and fresh amendments, ete,, given notice of and

moved by Members, at their sittings held on the 8th, 11th, 12th and
13th October, 1982.

17. At their sitting held on the 13th October, 1982, the Committee
decided that two sets of memoranda/representations, etec. containing
comments,suggestions on the Bill received by the Committee might be

placed in the Parliament Library, after the Report had been presented,
for reference by the Members of Parliament.

18. The Committee considered and adopted the Report at their
sitting held on the 23rd October, 1982

18. The observations of the Committee with regard to the principal
changes proposed in the Bill are detailed in the succeeding paragraphs.

20. Clause 2—The Committee have made certain amendments in this
clause as explained bhelow:
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(i)

(i)

The Committee note that under the provisions of sub-section
(1) of the proposed new section 228A, the disclosure of the
identity of the victim of certain offences, namely, assault on
a woman with intent to outrage her modesty under section
354 and sexual offences, namely, rape and illicit sexual inter-
course under the proposed new sections 376, 376A, 376B and
376C have been made punishable with a minimum imprison-
ment of one month extendable to two years and also with
fine, The Committee feel that since the proposed legislation
mainly deals with rape and illicit sexual intercourse, the
offence under section 354, which is a minor offence and not
so grave and serious as the offence of rape, need not be
brought within its purview,

The Committee also note that the provisions contained in
sub-section (1) of the proposed new section 228A provide for
a minimum punishment of one month and the proviso thereof
further empowers the court to impose a senfence of
imprisonment for a term less than one month. The Committee
find that these provisions are not in conformity with the
provisions contained in section 354(4) of Cr.P.C., which pro-
vide that if the court imposes a sentence of imprisonment for
a term less than three months, where the offence is punish-
able with imprisonment for one year or more, it shall record
itg reasons for awarding such a sentence, unless the sentence
is of imprisonment till the rising of the court. The Committee
are of the view that since the offence under sub-section (1)
of the proposed new section 228A is punishable with
imprisonment, which may extend to two years and fine, the
court is bound to award a sentence of at least three months
Ingtead of the minimum of one month provided therein subject
to the reasons to be recorded. The only exception under
section 354 (4) is the sentence till the rising of the court. But
even under the proviso to sub-section (1) of the proposed
new section 228A, the court, after recording special reasons,
can award a sentence till the rising of the court. The Com-
mittee are, therefore, of the opinion that the proposed pro-
visions relating to a minimum punishment of one month and
the proviso empowering the court to impose a sentence of

imprisonment for a lesser term than the minimum prescribed
might be deleted.

Sub-section (1) of the proposed new section 228A, based on the

(i)

v)

suggestions made in parts (i) and (i), has been amended
accordingly,

The Committee feel that the expression “by any enactment
for the time being in force”-—made in sub-section (2) of the
proposed new section 228A—which prohibits the disclosure of
identity of the victim of an offence specified In such enact-
ment is not desirable as it is vague and it is also apprehended

that such an enactment might not come within the scope of
the proposed legislation,

The Committee note that the provisions contained in sub-
section (2) of the proposed new section 228A completely ban
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the disclosure of the identity of the victim of the offences
under the proposed legislation which at times might go
against the interests of the victim herself. In certain cases,
the Committee feel, publicity may be necessary for proper
investigation and bringing the offenders to book., The Com-
mittee are, therefore, of the opinion that if it is in the
interests of the victim, for the purposes of investigation and
in order to ensure that the offenders do not go scot-free, the
police officer investigating into the offence should be permitted
to allow the printing and publication of the name or any
matter which may make known the identity of the victim
in good faith. Similarly, if the victim so desires, and in case
the victim is dead or is a minor or is of unsound mind and
the next of kin of such victim so desires, the publication may
be made with the authorisation in writing of the victim or
the next of kin. However, in order to ensure that the
authorisation given by the next of kin of the victim is not mis-
used, it should be made obligatory that such authorisatlon
should be given only to the Chairman or the Secretary of any
Welfare Institution or Organisation recoghized for the purpose
by the central or State Government.

Sub-section (2) of the proposed new section 228A, based on the

)

suggestions made in parts (ili) and (iv), has been substituted
by a new sub-section.

The Committee are also of the opinion that in order to pro-
tect the interegts of the victim, printing or publication of any
matter relating to any proceeding before a Court with respect
to an offence referred to in sub-section (1) of the proposed
new section 228A, without the permission of the court, should
also be made punishable.

A new sub-section (3) fo the proposed new sectlon 228A has been

added accordingly.

(vi) Clause (b) of sub-section (2) of the proposed new section

228A relating to prohibition for the disclosure of any matter
in relation to a proceeding held in a court in camera has been
shifted to clause 4 which seeks to amend section 327 of Cr.

P.C. relating to accessibility into the court premises (Vide
para 22 below)

21. Clause 3.—The Committee have made certain amendments in this
clause as explained helow:

(1)

The Committee feel that the expression “ree and voluntary’
proposed to be added in clause Secondly of the proposed new
section 375 is likely to cause confusion and may, in fact,
sugge~t that the consent is vitiated. The consent has always
to be f-ee and voluntary as otherwige it is no consent. The
Committee are of the view that, in terms of the provisions
contained in section 90 of the Indian Penal Code, which
expressly spell out the circumstances in which the consent is
to be considered vitlated, the insertion of the sald expression
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(ii)

(iii)

is redundant. The Committee are, therefore, of the opinion
that the expression ‘free and voluntary’ should be omitted.

The Committee note that the ambit of clause Thirdly of the
proposed new section 375 has been made much wider than
that of the existing one by inserting the words “or of any
injury or by criminal intimidation as defined in section 503”.
The Committee feel that in the context of the offences relating
to rape and illicit sexual intercourse to be dealt with in the
proposed legislation, the addition of the expression “injury”
is not necessary as it is already covered under section 90 of
the Indian Penal Code. So far the expression “criminal inti-
midation” is concerned, it has been deflned under section 503
of the Indian Penal Code which provides wider scope and
as such it is not necessary. The Committee are, therefore, of
the opinion that the expression “or of any injury or critninal
intimidation as defined in section 503” should be deleted. The
Committee are also of the opinion that the description con-
tained in clause Thirdly, should he extended only to cases in
which the consent is obtained by putting the vietim or any
person in whom she is interested in fear of death or of hurt.

The Commitiee note that the provisions regarding consent
under a misconception of fact made in clause Fifthly of the
proposed new section 375 are already covered by the provisions
contained in section 90 of Indian Penal Code. The Com-
mittec feel that these provisiong are, therefore, redundant
and should be omitted.

(lv) The Committee feel that a woman, by reason of unsoundness

2]

of mind or intoxication or under the influence of any stupefy-
ing or unwholesome gubstance, is not capable of offering any
effective resistance, The Committee are, therefore, of the
opinion that the expression “or is unable to offer effective
resistance” appearing in the description in clause Sixthly
(new clause Fifthly) of the proposed new section 375 is not
necessary and should, therefore, be omitted.

The Committee feel that in a case where the husband and
wife are living separately under a decree of judicial separa-
tion, there is a possibility of reconciliation between them
until a decree of divorce is granted. Hence, the intercourse by
the husband with his wife without her consent during such
period should not be treated as, or equated with rape. Ex-
planation 2 under the description of clause Seventhly (new

clause Sixthly) of the proposed new section 375 has, therefore,
been omitted.

The Committee are of the opinion that intercourse by the husband

with his wife under such circumstances shoulq be treated as
illicit sexual intercourse and an independent provision for the

purpose should be provided in the Bill [vide part (xiv)
below].

(vi) The Committee feel that the punishment to the husband for

having sexual intercourse with his wife, who is not under
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twelve years of age, should not be equated with the punish-
ment provided for the offence of rape but it should he a
milder one. The Committee are of the opinion that the same
punishment for such an offence, as has been provided under
the existing provisions of the Code, namely imprisonment for
a term which may extend to two years or with fine or with
both, should be provided in the Bill.

Sub-section (15 of the proposed new section 376 has been amended

accordingly.

(vii) The Committee feel that in view of the increasing incidents of

rape offences committed by policemen by virtue of their
positon and authorily, even though the Committee do not
suspecl that every policeman is a culprit, the provisions con-
tained in clause (a) of sub-section (2) of the proposed new
gection 376 do not appear to be suffic'ent to cover all the areas
to which their authority can extend. Besides, the expression
“local area” wused in this clause is quite vague. The Com-~
mittee are, therefore, of the opinion that in order to ensure
that all possible loop-holes are plugged so that the offenders
do not escape punishment, any police officer, who commits
rape within the limits of the police stetion to which he is
appointed or in the premises of any station house or on a
woman in his custody or in the custody of an officer sub-
ordinate to him, should be brought within the purview of
the proposed clause,

Clause (a) of sub-section (2) has been amended accordingly.

(viil) The Committee feel that the provisions contained in clause (c)

of sub-section (2) of the proposed new section 376 should not
be confined only to the Superintendent or the Manager of a
Jail, remand home or any other place of custody The Com-
mittee apprchend that any person on the management or on
the staff of such institution can take advantace of h's Offfcial
position and might commit a rape on any inmate of such
Institution, The Committee are, therefore, of the opinion
that the scope of the provisions of clause (¢) of Sub-section
(2) should be extended to cover all persons on the manage-
ment or on the staff of the institution.

Clause (c) of sub-gection (2) has heen amended accordingly.

(ix) The Committee note that the provisions contained in clause

(d) of sub-gection (2) of the proposed new section 376 have
been extended to cover any person ‘concerned with the
management of the hospital’ and confined only to women
receiving treatment in that hospital. The Committee appre-
hend that the expression ‘concerned with the management’
michl also cover thnse persons, who have no knowledge ahout
the woman wvisiting a parllcular Thospital, which is not
degirable. The Committee feel that the scope of the proposed
provisions should he extended onlv to those persons who are
.on the menagement or on the staff of the hospltal. The
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Committee also feel that the scope of the proposed provision
should not only be conflned to rape cases of a woman receiv-
ing the treatment but should be extended to cover the cases
of rape of any woman in that hospital who might either be a
casual visitor or might be attending to a patient in the hospital.

The existing clause (d) of Sub-section (2) has been substituted by
a new clause accordingly.

The Committee are of the opinion that in view of the increas-
ing incidents of rape committed on minors, which Is otherwise
a heinous crime, any person, who commits a rape on a woman,
who is under twelve years of age, should also be subjected to

rigorous punishment, :

A new clause (f) to sub-section (2) has been added accordingly.

(#!) The Committee note that in Explanation 1 to sub-section (2)

of the proposed new section 378, “gang rape” has been defined
as rape committed by three or more persons acting in
furtherance of their common intention. The Committee feel
that in a “gang rape” if one commits rape, all the other per-
sons nvolved should be held responsible and be equally
punished. As the number of persons is kept as “three or more
persons” and if only one person commits rape, no other person
will be covered. The Committee are, therefore, of the opinion
that “gang rape” should be deflned as “rape committed by one
or more in a group of persons”.

Explanation 1 to sub-section (2) has been amended accordingly.

(xii)

(xiii)

A new Explanation 3 to sub-section (2)

Explanation 2 to sub-section (2) of the proposed new section
376 has been omitted consequent upon the amendment made in
clause (c) of the said sub-section.

The Committee note that in the original Bill, the definition of
the term “Hospital” had not been given under clause (d) of
sub-section (2) but was provided under new section 376C
(now section 376D). The Committee feel that the definition
of the term “Hospital” should be brought under clause (d) of
sub-section (2) as Explanation 3 and its scope should be
widened to cover cases of rape committed within the pre-

cincts of the Hospital as well as any other institution giving
medical treatment.

of the proposed new
section 376 has been added accordingly.

(xlv) As already explained in part (v) above, the Committee feel

that the sexual intercourse by husband with his wife without
her consent, who is living separately under a decree of sepa-
ration but has not ceased to be his wife, should not be equated

with the offence of rape and the husband should be subjected
to a milder punishment.

A new section 376A has accordin

ly he £
the BilL gly heen ingexted in clause 3 of
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(xv) The Committee feel that the expression “takes undue advan-
tage of his official position” used in the proposed new section
376A (now re-numbered as section 376B) might create
complications and also might give room to controversy-as to
what constitutes “due advantage” as against “undue advan-
tage”. The Committee are, therefore, of the opinion that the
expression “undue” should be omitted.

The Committee further note that the term “seduces” occurring in
this section may give some loop-hole for the accused to
escape. The Committee feel that in order to curb the probable
escape, the word ‘induces or’ should be added before the
word ‘“seduces”.

Proposed section 376A (now re-numbered as section 376B8) has
been amended accordingly.

(xvi) The Committee feel that the Superintendent or Manager of a
Jail or remand home, by virtue of his authority and control
over the inmates is likely to take advantage of his position im
inducing or seducing the inmates for illicit sexual intercourse
not amounting to rape. The Committee are, therefore, of the
opinion that the provisions of the section 376B (now re-
numbered as section 376C) should be confined to them only.
The section hag been amended accordingly.

The Committee are further of the opinion that in case any person
holding any other office in such institution, by virtue of which
he can exercise any authority or control over its inmates and
commits gsuch offence, should also be subjected to same punish-
ment. Explanation 1 to this section has been added according-

ly.

(xvii) The amendments made in the proposed new section 376C

(now re-numbered as section 376D) are of consequential and
clarificatory nature,

Clause 3 has been amended accordingly. The other amendments

made in this clause are either of consequential, clarificatory er
drafting nature,

22. Clause 4—The Committee feel that all the allied offences propoged
to be tried in camera are not of a serious nature and as such the in
camera trial should be restricted only to cases of rape and illicit gexual
intercourse with a view to provide facility of free atmosphere to expose

salecrecy, Hence, the in camera trial should cover offences falling under
clause 3.

The Committee feel that although the proceedings of the court for
trial of offences relating to rape and illicit gexual intercourse under the
proposed new sections of the Indian Penal Code under clause 3 of the
Bill are to be conducted in camera, it might become necessary at times,
under certain circumstances, to allow any particular person to be present
In the Court. The Committee are, therefore, of the view that the Presid-
ing Judge should be given discretion to allow any particular person to

be present in the court an application made by either of the parties.
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Necessary amendments have been made in this clause accordingly
and the other amendments made therein are of consequential nature.

3. (lauses 5 and 6.—The Committee feel that in view of the provi-
sions for summary trial already made in section 350 of the Code of
Criminal Procedure, 1873, there is no necessity for an express provision
being made in the Bill providing for summary trail of an offence for

printing or publishing the proceedings held in Camera. Clause 5 of the
Bill has, therefore, been omitted.

Similarly, Clause 6 of the Bill, which is of a consequential nature,
hag also been omitted.

24, Clause 5 (original clause T).~The Committee feel that the offence
under the proposed new section 228A relating to disclosure of the
identity of the victim of certain offences is not of such a serious nature

as to make it non-bailable, as proposed and should, therefore, be classi-
fied as bailable.

The Commiltee are also of the opinion that offences relating to
intercourse by a husband with his wife, not being under twelve years ot
age, under new section 376, and intercourse by a husband with his wife
without consent during separation under new section 376A, should be
made non-cognizable, bailable and triable by the Court of Session.

The Committee are further of the opinion that offences under the
proposed new sections 376B, 376C and 376D should be made bailable and
triable by the Court of Session. The Committee also feel that in order
to avoid any misuse of these provisions under which the offences have

been classified a5 cognizable, no arrest should be made without a war-
rant or without an order of the Magistrate.

Entries in the proposed new Schedule have been amended according-

ly. The other amendments made in this clause are of consequentjal
nature,

25. Clause 6 (original Clause 8).—(i) The Committee note that by
this clause a new section 111A, providing for presumption as to absence
of consent in certain prosecutions for rape, is proposed to be inserted in
the Indian Evidence Act, 1872, The Committee feel that the appropriate
place for the insertion of such a provision in the Indian Evidence Act
would be after section 114 which provides for presumption of existence
of certain facts in the prosecution of a particular case.

Proposed new section 111A has accordingly been proposed to be
placed after section 114 and has been re-numbered as gection 114A.

(ii) The Committee also note that clause (e) of sub-gection (2) of
the proposed new section 376 relating to rape on a pregnant woman
has been excluded from the purview of the proposed new section 114A
(original section 111A). The Committee feel that in a prosecution for
rape on a pregnant woman if it is proved that the woman is pregnhant,
the court should have no option except to presume that she did not
consent. The Committee are, therefore, of the opinion that clause (e)

of su'b-section (2) of the proposed new section 376 should also be brought
within the purview of the proposed new section 114A.



Sec, 2] THE GAZETTE OF INDIA EXTRAORDINARY 13

(iii) The Committee apprehend that there is a possibility of the pro-
visions made in the new section 114A (original section 111A) being mis-
used unless in a prosecution for rape, it is proved that the sexual inter-
course was by the accused only. The Committee are, therefore, of the
view that in a prosecution for rape under sub-section (2) of the proposed
new section 376 of the Indian Penal Code it should be made obligatory
to prove that the intercourse was by the accused so that innocent per-
sons are not falsely implicated.

The clause has been amended accordingly. The other amendment
made in this clause is of a consequential nature,

26. Clause 1.—The amendment made in this clause is of a formal
nature.

27. Enacting Formula—The amendment made in the Enacting For-
mula is of a formal nature.

28. The Joint Committee recommend that the Bill, as amended, be
passed.

GENERAL RECOMMENDATIONS

29, With a view to ascertain the views of the Cross-section of the
Soclety on the provisions of the Criminal Law (Amendment) Bill, 1980
vis-a-vis the ever increasing incidents of rape and allied offences being
committed on women, the Joint Committee invited suggestions from
State Governments and non-official bodies. A large number of memo-
randa containing comments/suggestions were received by them. They
also visited several places throughout the country. During the course of
their visits, the Committee had formal discussions with both officials of
State Governments and non-officials comprising the representatives of

various Women’s and Voluntary Social Organisations, Bar Councils,
Bar Asgociations, individuals, etc.

30. During the course of their deliberations and examination of the
Bill, under their congideration, the Committee were informed that apart
from the rape and other sexual offences committed on women, there
were other atrocities being committed on them for which there was
inadequacy of law to protect them. In fact, apart from inadequacy of
law, most women in our society are unable to muster enough physical
strength themselves to offer effective resistance and are ill-equipped on
account of biological inequality, to repel an attempt at such offences/
atrocities even in self-defence. The comsequences of these offences/
atrocities on the victims have adverse psychological, physical and social

effects, Various suggestions were offered to the Committee to deal with
such offences/atrocities.

31. The Committee, after examining the provisions of the Bill vis-a-
vis the suggestions/comments received, feel that although the pro-
visions contained therein are insufficient to deal with all such offences/
atrocities, to suggest comprehensive changes would not strietly fall
within the scope of the proposed legislation. However, considering the
Importance and urgency of the subject-matter and keeping in view the
welfare of the women-folk and to safeguard their legitimate interests,
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the Commitee have decided to make certain general recommendations
for consideration of the Government apart from the amendments sug-
gested in the Bill.

32, The CGeneral recommendations have been made in two parts—
first part contains recommendations for amendment of the Indian Penal
Code and the second part contains recommendations made for amend-
ment of the Code of Criminal Procedure, 1973. The Committee recom-
mend that the Government might consider the feasibility of regulating
the following matters either by amending the existing legislations or by
processing suitable legislations, if necessary.

PART-I
(Amendments suggested to the Indlan Penal Code)

1. Right of private defence to a woman on molestation

33. The Committee note with great concern that in the recent past
there has been an increase in the molestation, harassment, etc. of women
and the culprits, despite the existence of the Criminal Law, escape
punishment, The Committee feel that outraging the modesty of a
woman is a most cruel offence and need to be dealt with severely, The
Committee are of the opinion that the offence of molestation might be
equated with rape and brought within the purview of Section 100 of the

Indian Penal Code relating to the right of private defence of the body
extending to causing death.

II. Punishment for rape on a physically and mentally disabled women

34, The Committee are of the opinion that whoever commits a rape
on the woman, who is completely helpless to defend herself on account
of unsound mind, blindness, deatness, dumbness or is physically or men-
tally disabled, should be subjected to deterrent punishment. The Com-
mittee feel that a suitable provision to this effect might be inserted in
Sub-section (2) of the proposed new Section 376.

III. Punishment for rape on a woman under economic dominance,

35. The Committee were informed that there have been innumerable
cases, both in rural and urban areas, of the women being raped under
economic domination, influence, control and authority of employers both
in private and public sectors as well as under the employment of an
individual. The Committee feel that such offences committed whether
directly or indirectly by the employers should also be subjected to
rigorous punishment and might be brought within the purview of the
proposed new Section 376 of the Indian Penal Code.

PART-II
(Amendments suggested to the Code of Criminal Procedure, 1973)

IV. Women not to be arrested after sunset or before sunrise

36. The Committee, during the course of their visits to varlous places
in the country, were informed by the representatives of various Women’s
and Voluntary Social Organisations that on account of increasing incidents

of offences being committed on women by the Police, whenever a
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woman is arrested or called for interrogation at the police station or is
detained therein, she feels insecure and always apprehends that the
police will subject her lo harassment and may even commit sexual
offence on her.

37. The Committee feel that no woman, except in unavoidable
circumstances, should be arrested after sunset and before sunrise. How-
ever, where such unavoidable circumstances exist, the police officer
must, by making a written report, obtain the prior permission of his
superior officer or if the case is one of urgency, he must, after making
the arrest, report the matter in writing to his immediate superior officer
without delay with reasons for arrest and also reasons for not taking
prior permission.

38. The Committee are in complete agreement with similar recom-
mendations made by the Law Commission in para 3.7 of their 84th Report
and recommend that a suitable provision incorporating the above sug-

gestions might be inserted in Section 46 of the Code of Criminal Pro-
cedure, 1973.

V. Medical Examination of a man accused of rape

39. The Committee were informed that even though a person accused
for an offence of rape or other sexual offences is subjected to medical
examination but it is generally seen that the medical examination is
done in a cursory way and the report thereof is also not received in

time. As a result, in several cases the prosecution fails and the accused
person escapes punishment. '

40. The Committee feel that when a person accused of rape or an
attempt to commit rape is arrested and an examination of his person
iIs to be made, he should be sent without delay to the registered and
qualified medical practitioner. Such medical practitioner should with-
out delay examine such person and prepare a report recording the result
of his examination with reasons for each conclusion arrived at and indi-
cating complete particulars of the accused including marks of injury, if
any, and chemical examination of semen or blood and/or its stains on the
body or clothes of the person wherever possible, The medical report
should also indicate the time of commencement and completion of the
examination and the medical practitioner should without delay send the

report to the investigating officer who should in turn forward the same
to the Magistrate.

4]1. The Committee are of the opinion that as recommended by the
Law Commission in para 4.7 of their 84th Report, an independent section

93A incorporating the above suggestions might be inserted in the Code
of Criminal Procedure, 1973.

VI. Medical examination of a rape victim

42. The Committec were informed that in many cases apart from the
usual delay, the medical report of a rape victim is also found to have
been done in a cursory way and lacking in material particulars which
are necessary for the successful prosecution of the case. The Committee
feel that during the investigation, when a woman with whom rape s
alleged o have been committed or attempted, it is proposed to get her
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medically exarmined, such examination should be conducted by a regis-
tered and qualified medical practitioner with the consent of woman or
of some person competent to give such consent on her behalf and she
should be sent to such medical practitioner without delay. Such medi-
cal practitioner should without delay examine her and prepare a report
indicating all the particulars mentioned in para 40 above including
general mental condition of the woman and whether the victim was
previously used to sexual intercourse. Apart from other particulars
required to be furnished In the Report, it should also specifically record
thai the congent of woman or some person competent to give such
consent on her behalf to such examination had been obtained.

43, The Committee are in agreement with the recommendations made
by the Law Commission in para 4.10 of their 84th Report and recom-
mend that an independent Section 164A incorporating the above sug-
gestions might be inserted in the Code of Criminal Procedure, 1873.

VIIL. Association of Social Welfare Officer in the investigation of offences
against women and children

44, The Committee are of the view that in order to ensure that cases
relating to offences against women and children are investigated pro-
perly, it should be made obligatory on the part of any police officer
investigating the case to associate a social welfare officer or any

repregentative of a recognised social welfare organisation of the area
with such investigations,

43. The Committee recommend that suitable provisions incorporating

the above suggestions might be inserted as section 173A of the Code of
Criminal Procedure, 1973.

VIII, Compensation to a rape victim

46. The Committee were informed that once it is known or proved that
a particular woman has been raped, there are practically no chances of
her being accepted by her family members or close relatives. In fact, the
Committee feel, our society has not yet risen to that pedestal where the
victims of rape, molestation, etc. are looked upon with sympathy and
are given due sympathy, dignity and honour. As a result, in some cases
such unfortunate victims of rape or other gexual offences become insane
or commit suicide or become prostitutes against their will. The Com-
mittee are of the opinion that such victims should be awarded compen-
sation sufficient enough to rehabilitate themselves in life.

47, The Committee recommend that suitable provisions incorporating

the above suggestions might be inserted in section 357 of the Code of
Criminal Procedure, 1973.

IX. Custody and detention of a woman on arrest

48. As already explained in para 36 above, when a woman is arrested
and detained in a police station for interrogation, she feels insecure and
has an apprehension of being harassed and even being raped by the
police. The increasing incidents of such cases in the recent past are
further strengthening the apprehension in the minds of such persons.
There is, therefore, the need for elimination of their teeling of appre-
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henslon and of giving adequate protection against police misdeeds to
women,

49, The Committee are, therefore, of the opinion that when a woman
ig arrested and there are no suitable arrangements for keeping her in
custody in a place of detention exclusively meant for women, she should
be sent to an institution maintained for the care, protection and wel-
fare of children—Ilicensed under the Women’s and Children’s Institutions
(Licensing) Act 1956 or an institution recognised by the Central and
the State Governments except in cases where she is required to be sent
to a protective home or other place of detention authorised for the pur-
pose under some special law.

50. The Committee recommend that an independent section 417B
incorporating the above suggestions might be inserted in the Code of
Criminal Procedure, 1973.

CONCLUSION

51. The Committee feel that till such time suitable legislations, bhased
on the suggestions made above, are processed/enacted, the Government -
might consider the feasibility of issuing executive instructions to achieve
the objectives.

New DEeLHI; D. K.NAIKAR,
October 30, 1982 Chairman,

Asvina 8, 1904 (Saka). Joint Committee.
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MINUTES OF DISSENT
I

The Bill as reported conlains certain provisions which will not be in
the interest of fair trial and also to prevent such social of‘fen?es like
rape etc. in the present circumstances of our country where number of
cases of gang rape ‘and custodial rape are occurring. In my opinion,
clause 2 of the Bill will not be conducive for the solution of the problem.
This clause which makes printing and publishing the name or any
matter which may make known ihe identity of the victim is vague and too
wide and does not create the criminal liability strictly. Any matter
connected with identity will give rise to different interprefations by
various courts. It is likely t{o be misused also when publishing of any
news will bring the journalists or the management of newspapers
within the purview of the clause. It amounts, in fact, to bhlanket pro-
hibiion of publicity. It is undesirable and really contemplates crimi-
nalisation of public discussion and protest concerning rape and allied
offencez or of Indian women in general. Hereafter, the press will not
dare to publish any news in such wmatters and take risk of committing
an offence punishable with two years imprisonment. It iz bound to
facilitate persons in power, especially the custvdians of offences and
would assist the economically and politically more powerful people by
thig ban on public discussion. This will also be hinderance in the way
of persons and public spirited citizens who wish to mobilise public
opinjon against default and investigation. Due to public protest and
the campaign by the leading newspapers demanding strict penalties
and action in such matters that the Government was required to bring

this Bill and it appointed a Joint Committee to consider the subject
from all aspects.

2. The change in the law should be to punish the criminals with
deterrent punishment. But it is just the opposite. The very instru-
mentality which necessitated the re-examination of the law concerning
rape is being punished under this law. Puyblic participation in
administration of criminal justice is healthy and conducive to equitable
justice. This clause is counter productive. It ig therefore desirable to
leave the matter to the good sense of profession of journalism, existing
law and Press Council. Any interference in the freedom of press and
expression will be negation of demacratic way of life. TFreedom and
liberty of individual is the very foundation of democracy. Any fetter
or restriction on the freedom of press should be looked with caution and
only in exceptional circumstances, Even from the point of view of
Justice to be given to victimg of rape and social crimes, the restriction
will not help the cause and advance the remedy. Some persons and
organisations have given evidence in this regard before the Committee.

3. Sectign 228A of the ILP.C. provides a punishment of two years and
also unlimited fine to jeurnalists or the managements of newspapers.
They are being treated like ordinary criminals under Section 354, sube
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clause (4) of the Code of Criminal Procedure, 1873. It is provi_ded that
when the conviction is for an offence punishable with imprisonment
for a term of one year or more but the Code imposes sentence of imprison-
ment for a term of less than three months, it shall record its reasons
for awarding such sentence unless the sentence is of one of tl?e
imprisonment till the rising of the court. No court will take responsi.
bility for giving reasons for a sentence of less than three months and,
therefore, punishment under Section 228A, sub-clause (1) and sub-
clause (3) will be minimum three months: In view Qf this legal
provision, nobody will take risk of publishing the news of such offences
and it will be difficult to find out the real culprits and punish the
guilty in the absence of any news being published. There is no cogent
reason for prohibiting the publicity at the investigation stage or making
it punishable offence.

4. Under Clause 4 of the Bill, it has been provided that for such
offences trial shall be conducted in camera, In the absence of any
law the breach of clause 4 of publishing the proceedings in a trial in
camera will be a contempt of court. Further, if the punishment is to be
provided under this Bill itself for breach of clause 4, then the stringent
penal provisions are not desirable. Even the Law Commission of India
in its 84th Report has recommended only a fine up to Rs. 1,000 and has
stated in the proposed Section 228A that there should be enactment
which should make the publication in a court of law to be unlawful
ahd penalty should be fine and not jail sentence.

5. I, therefore, suggest that section 228A, sub-section (1) be deleted
and substituted by the following: -

“228A(1). Whoever prints or publishes the name of any person
against whom an offence under section 376, seclion 376A,
section 376B, section 376C or seclion 376D is found fo have
been committed during the trial and when such printing and
publication is not made in good faith or for public interest,
shall be punished with a fine up to Rs. 1,000.”

Section 228A, sub-section (2) be deleted. The explanation to section

228A and sub-section (3) be deleted angd substituted by the following by
re-numbering 228A(3) ag 228A(2):

“228A (2). Whoever prints or publishes any matter in relation to
any proceeding held in a court in camera with respect to an
offence referred to in sub-gection (1) without the previous

permission of such court shall be punisheq with a fine up to
Rs. 1,000.”

Explanation:

“The printing or publication of the judgement of any court, includ-
ing High Court and Supreme Court, does not amount to an
offence within the meaning of this section”.

6. As the law stands today, the names ang the details of the vietims
as well as the accused can be published in the press unless the proceed-
ings are held in camera. This is in view of the general rule abuut the
l:epf)rting of judicial proceedings. It is a cardinal principle of criminal
jurisprudence that trial shall be open. That is what is provided in
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Section 327 of the Criminal Procedure Code. This is also made clear
in the Supreme Court judgement in Naresh Vs. State of Maharashtra
AILR. 1976 SC P.1 that only when the public is excluded from the
audience, the privilege of publication also goes. It is well known
dictum. of law that “where secrecy begins justice ends.” But in special cir-
cumstances and to avoid embarrassment from the glare of publicity, it is
accepted proposition that the restriction on reporting of judicial pro-
ceedings can be made but such restrictions can only be imposed in very
special circumstances. It is accepted fact that stigma attached to rape
mars the future. Therefore, proceedings in camera should be held
only when the victim so desires and, therefore, I suggest that clause 4
adding sub-section (2) should be re-worded and the following be added
at the end of sub-section (2) before the proviso:

“If the victim so desires, having made an application in writing
in this regard.”

7. Gang rape is a very serious offence and requires a deterrent
punishment. It cannot be classified with other offences as iz done in
sub-gection (2), under new section 376. In my opinion, ends of justice
can only be met by providing death sentence or imprisonment for life
and also liability for fine as is provided under section 302 ILP.C. for

committing murder, Punishment provided in the proposed amendment
is not adequate.

8. Before I conclude, I would like to mention that incidents of rape
.of minors are increasing in the last three years, particularly in the
Union Territory of Delhi. It is our experience that criminal trial of
these offences do not get priority. It is not sufficient merely that law
Is good. But there must be good enforcement machinery, It is essential,
therefore, to have proper and speedy investigation in such cases and
also adequate machinery to have expeditious disposal of cases. The
Government should immediately take steps for the same directing the
judiciary to have special courts for trial of such cases. Unless the cul-
prits are trled expeditiously and deterrent punishment is glven, this
social offence will not be checked. ILaw, at present, is looked with

immunity by such persons and inordinate delays in trials are making a
mockery of justice,

9. With the above observations and this my note of' dissent, I gene-

rally agree with the recommendations made by the Committee in other
respects,

5. W. DHABE
New DrLHI;

October 25, 1982
Kartika 3, 1904 (Saka).
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II

Though I am agreeing with major recommendations of the Com-
mitiee, I beg to differ in the following matters:

According to me, clause 2 of the Bill which seeks to ingert section
228A of TPC should be deleted in toto.

This is a clause which provides for a bar on the disclosure of identity
of the victim of certain offences, ete. The reasonsg stated are:

rhe publieity which mars the image of the victim of rape, makes
further difficult her proper absorption in the society. She faces a sort
of soclal boycott apart from her mental shock and agony.

Makes the investigation of the sffence difficult.

With due respect, I beg to submit that none of the above two grounds
stand to my reasoning. It is very unfortunate that a vietim of rape,
who should get sympathy from society gets a condemnation. Everybody
knows that it was none of the victim’s fault for the mishappening, but
the old illogical conceptions of the society, deter the absorption of the
victim in an hon'ole way into the society. But the question remains
whether this hardship by the victim is experienced because of the publi-
city in the newspapers or otherwise, due to the incident of rape itself.
When a rape takes place it hardly remains a secret so far as the family,
the relatives and the small section of society is concerned. And it is this
society which is not ready to accept her, whether there be a publicity in
newspapers or not. Actually what is needed is the change in the think-

Ing of the society. It will come only if an atmosphere of that type is
created. '

It will not be out of point to consider, as to what provoked the present
legislation. It was the continuous occurrence of geveral rape cases
against which so many women organisations and other social organisa-
tions raised voice so many newspapers also raised the issue and wide
publicity of Mathura’s case was one of the very important aspect. If
this sort of publicity were not there, I am afraid there would not have
been a pressure on the society and the legislature to bring an amend-
ment of this type. Even the Houses of Parliament could not tolerate and

rightly so, the delay caused in submitting the report of the Joint
Committee.

Secondly the alleged difficulty in investigation also is far from the
point. Actually it is the lethargy and carelessness on the part of the
investigation officers which gives opportunity to the accused to escape.

In fact the publicity brings pressure upon the machinery resulting in
early and careful investigation.



P THE GAZETTE QF INDIA EXTRAORDINARY [Par: 11—

Thirdly this is a departure from the report of the Law Commission.
It has not proposed such sort of amending provision in its report. There-
fore I strongly feel that the insertion of section 228A in the present form
will hurt the cause instead of giving any relief and asg such it should
he deleted.

By this amending Bill three Acts namely Criminal Procedure
Code, Indian Penal Code and Indian Evidence Act are being amended and
1 think, that is right but while doing so certain procedural matters are
of importance. I feel that the immediate medical examination of both
the victim as well as of accused must get legal sanction. The impor-
tance of colour photography, emphasised by Law Commission is also
very valid. It is high time we should adopt these matters,

Again there are two basic points on which I would like to submit my
views, The concept of rape upon one’s own wife is rather foreign to
our country. It may be improper that husband forces sexual inter-course
upon his wife who is lesg than 12 years of age, but why this situation has
arisen? The law though prohibits child marriages, the Indian society
has not fully adopted to the law and as yet not thousand but lakhs of
such marriages are taking place. It may be that such cases may be very
negligible and the number may not be registered but such provision
seems to be unwarranted in the present circumstances.

By providing section 114A, a departure hags been made from the
general rule of evidence, The original idea was that in cases.of custodial
rape, a presumption should be made, that is, if a victim says that she
has nol consented to the sexual intercourse, the burden of proving
otherwise will be upon the accused. This (presumption) has heen
extended to a case where a woman is pregnant and an offence is com-
mitted, so it will be coming to consider that a woman who has become
pregnant is aver to a sex act, and physiologically also there is no
hindrance in a sex act, the medical science and the modern social think-
ing and the psychology of sex has established that there is nothing wrong
In having a sex by a pregnant woman, at least upto_the first four-five
months of her pregnancy. Therefore to put this sort of rape in the same
category as that of the custodial rape, that is the cases, which are covered
under section 376 further sub-section 2(a), (b), (c) and (d) will not be
proper, and 1 feel that from the section 114A’y ambit it should be taken
away. Similarly a rethinking of the definition of rape i.e. section 375
of IPC also seems necessary. Particularly T want to draw the atten-
tion towards the part ‘Sixthly’ of the definition which says “with or
without her consent” when she is 16 years of age. The reasoning is that
the wornan who is less than 16 years though gives her consent to sexual
intercourse cannot be said to understand the implications of it and the
effects of it, It may be that certaln implications may not be realised by
the woman and that may be in the case of even of an elderly lady but
1s it not a fact that In the modern soclety the knowledge of sex ig avail-
able to hoys and girls who just enter their teens. I do not have any
study made of Indian boys and girls who are in the age group of bet-
ween 13 and 16 and above regarding their sex experiences, while such
figures are avallable in USA of their teen-aged youth and there the girls
of 14-15 or thase who have not completed 16 have quite a good sex ex-
perience. Some of them can be sald to be past masters. It is a point
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to be reconsidered whether in this background consent of a girl who has
full experience and knows the enjoyment of sex, willingly has a sexual
intercourse with a man, the man should always be condemned. A
study of this subject is needed and I think an amendment of this clause
based on that study will be in confermity with the change in our
society. The Committee has made tertain general recommendations
which meang that it further wants certaln amendments in the Bill but
because of the propristy in such amendment being made in the present
amending Bill, those are not adopted. However, it is evident that they
are the points to be taken care of as early as possible and as such, I
must confess that the objects which the Committee have achleved are
not total.

New DELHI; N. K. SHEJWALKAR
October 26, 1982
Kartika 4, 1904 (Saka).
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Im

The Criminal Law (Amendment) Bill, 1980, as introduced in Par-
liament, betrayed clear marks of hasty and slipshod drafting. At the
hands of the Joint Select Committee, the Bill has undergone consider-
able chiselling and refinement. It may not have become flawless; but it
has to be accepted now as a well considered piece of legislation. Even
so, there are some aspects of the majorty report with which we are
unable to agree. Hence, this minute of dissent.

Our first and foremost reservation is with regard to clause 2 of the
Bill, which prohibits the publication of “any matter which may make
known the identity” of the rape victim. The clauge is well-intentioned,
but its principal result would be that the press would become severely
constrained in so far as reporting of rape cases goes. It is not just the
publication of the victim’s name that is embargoed, but ‘any matter’
which could possibly point towards the victim. We feel that this sweep-
ing embargo would make most pressmen hesitant about reporting rape
cases.

Let it not be forgotten that this Bill itself ig the result of a sustained
presg exposure of rape cases, particularly cases that took place inside
police stations., Indeed, if this clause had been on the statute book
earlier it is quite likely there would have been no such press coverage of
the rape cases, no consequential public cutcry for strengthening of the
rape laws, and so, this Bill itself may not have been born. We may also
point out that even without this statutory provision, pressmen, by and
large, have been voluntarily avoiding mentloning names of rape victim,

When the Law Commission considered this matter, they felt that
while at the trial stage reporting of proceedings should be statutorily,
porhibited by providing for a trial in camere, the manner in which a
rape case should be reported at the investigation stage should be left
“to the good sense of the journalistic profession, and to such provisions
of the existing law as may be applicable”. We fully endorse this view.

Clause 3 of the Bill deals with Section 375 of the Indian Penal Code,
which defines ‘Rape’. The amendments suggested by the Joint Select
Committee take care of most shortcomings. But the Exception to
section 375 reads: “Sexual intercourse by a man with his own wife,
the wife not being under fifteen years of age, is not rape.” This means
that if the wife is less than fifteen years of age, the husband (who too
may be just 15 or 18 years) is guilty of rape if he cohabits with her.

Child marriage is a widely prevalent social evil, and one with regard
to which statutory sanctions are certainly called for. But these sanc-
tions must necessarily be of a different nature. Extremely reprehensi-
ble though child marriage is, it surely cannot be put in the same
category as rape, Besldes, the real culprits in the matter of child
marriages are not the bride or bridgroom but their parents. We,
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therefore, favour an unqualified exception saying that “sexual intercourse
by a man with his own wife is not rape.”

A key provision of the Bill is the new section 114A added to the
Evidence Act, This provides for a presumption about absence of con-
sent on the part of the prosecutrix in certain specific cases of rape. The
Joint Select Committee has inserted the words “by the accused” in the
original draft. It has now to be proved that sexual intercourse was
by the accused only. We have a slight doubt whether this addition
would not give an unintended and undeserved advantage to persons
charged with gang rape in which irrespective of which individual
actually committed the rape, all those who acted concertedly as a
group towards that end are equally culpable,

Besides suggesting amendments to the Bill, the Joint Committee has
made several general recommendations, which even where they do not
fall strictly within the purview of the Bill have a great bearing on the
capacity of law to deal effectively with offences against women,

Quite a few of these recommendations stem. directly from the Eighty-
fourth Report of the Law Commission relating to Rape and Related
Offences. Some of these, e.g. Medical Examination of Accused, and of
Woman Victim, pertain exclusively to Rape. We feel, therefore, that
these should have been incorporated in this Bill itself and should not
have been left for subsequent legislation. Of course, follow-up legis-
lation would be necessary in respect of matters of a general nature, such
ae right to self-defence in case of molestation, women not being arrested
after sunset and before sunrise, custody and detention of women on
arrest etc. Some of the other recommendations, such as, one relating

to rape on a women under “economic dominance” are vague, and cannot
be easily translated into law.

Nxw Dgrui, LAL K. ADVANI
October 27, 1982

Kartika 5, 1904 (Saka).
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v

A. Section 228A of the Indian Penal Code:

The entire section 228A has to be reconstituted/reconstructed/
amended in view of the following reasons: —

()

The bar as to the disclosure of identity has been imposed so
far accused is concerned and not with regard to the women,
The privilege is sought to be extended to the accused putting
the woman/the molested woman to the great hazards of her
social existence.

(ii) Controlled and restricted publicity is envisaged with regard

(i)

(iv)

N

(v1)

to the accused but the molested woman has been put to open
publicity subject to permission (but such permission sounds
untenable).

The concept of the bar as referred to runs contradictory and
discriminatory.

The bar has been imposed on the press to the jeopardy of
their freedom and such bar is aimed to benefit the accused

only, (though provision should not have been made beneficial
to the culprit alone).

The proviso to section 228A (2) (e) read with ‘Explanation’
1s not tenable inasmuch as for being molested in future, a
woman has fo be registered beforehand with a recognised wel-
fare institution or organisation (though such organisation is

not at all physically present in all corners and parts of the
country).

It has invited several prosecutions on alleged commission of
offenceg under section 228A (1) & (3).

(vii) These further prosecutions have made the entire concept of

amendment cumbrous and frustrated since those go to frustrate
the concept of punishment of the accused only.

So, T suggest that 22BA ghould be deleted since it is redundant and

partial,

B. Section 376 (2) of the Indian Penal Code:

Person on the mandgément or on the staff of a Nursing Home re-
quires to be made a party to the punishment like Hospital, since Nursing
Homes are growing like anything in our country.

So T suggest.

“Nursing Home” should be incorporated after the word “Hospltal”
wherever such word appears in the Amendment Bill,
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C. Section 114A of the Evidence Act:

"'The said amendment is to be deleted since there is every risk of
got-up prosecution against a person.

So I am sending the above note of dissent and I hope that the Houses
of Parliament will reconsider the proposed amendment of the Criminal
Law (Amendment) Bill, 1980, inasmuch as the unfettered jurisdiction
has been lent to the police personnel during investigation on the publi-
city issue. '

CALCUTTA: AMAR PROSAD CHAKRABORTY
October 24, 1682

Kartika 2, 1904 (Saka).
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Vv

While we recognise the fact that compared to the earlier Bill (pre-
sented originally in the Lok Sabha) the present Criminal Law (A.mend—
ment) Bill, 1980 (as reported by the Joint Committee) is an improve-
ment in many respects, we cannot fully agree with the BIill and the
report. Hence, we submit the following note of dissent.

1. In clause 2 (page 1) of the Bill in the Section 228A(1) and atf the
end of this sub-clause we want two amendments to be inserted. Since
these are self-explanatory we quote both:

{a) In the first line section 228 (1) (page 1) after the word

“name” we want words “or any matter which may make
known the idemtity” te be deleted.

(b) At the end of the sub-clause 228 (1) we want to add the
following proviso;

“Provided that any publication made by newspapers or others
with the object of bringing to light any case of rape or
molestation of women, the investigation of which has been
neglected or misdirected by the police or authorities and
any complaint made to or any information lodged with the
police and the authorities in relation to the offences under

sections 354, 376, 376A, 376B, 376D, shall not constitute dis-
closure within the meaning of this section”.

Every body knows from experience thaf{ for the last geveral years
the publication in newspapers and agitations by women's and other
organisations did play a big role in ynvelling certain cases of rape
particularly on poor women in far off places (like the recent Siswan
incidents and many other incidents in the past). Without that probably
even the cases would not be registered in certain places; it is particularly
true when the allegations are against police personnel or certain other
influential persons enjoying the backing of the local police.

The present Bill of course hag relented from the earlier blanket ban
on publication of “the name and any matter which may make known the
identity” of the vietim by providing among others that publication with
written consent of the victim will not be punishable. Even then we
think that writtan permission from the poor women in far off places

may not be always practicable and in fact the publication itself may
help these women,

It may be argued that in our society, the rape victims need some
protection in regard to publicity because of the stigma attached to the
victims of rape. While we do agree that some protection in this regard
for general cases may be necessary that is why we are not averse to
some restriction on publicity with regard to the name of the vietim,
but we feel that restriction extending upto “any matter which may
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make known the identity” will be too sweeping and 1t may in many
cases scare away the newspapers {rom publishing even a case like that in
Siswan, whien will be counter productive, It will also handicap women’s
organisat.ons 1n carrying out necessary activiuies. Noting that generally
publicity 13 given or agitation conducted not in all cases, only in cases
where the authorities concerned nheglect the registration, investigation
etc., we think that proviso proposed by us should be clearly stated i1n
the Bill so that the rape victims may have avenue to justice,

2. We do not agree to the deletion of the Explanation 2 in the clause
3 of the old Bill, s.e. “A woman living seperately from her husband under

a decree of judicial separation shall be deemed not to be his wife for
the purposes of this section.”

It may be argued that intercourse with the “wife” even {f under
judicial separation without consent should not be considered rape in the
interest of possible reconcilliation. But we feel that firstly forcing the
women is not the best method for reconcilliation, secondly it is frought
with danger for the women because if these would lead to pregnanecy
due to that intercourse the woman would face great problem.

In clause 3 of the Bill under the new section 376(1) of the IPC
sub-clause 2(a) (i), where the circumstances of rape by a police officer
is being defined, though the present Bill is an improvement, even then
we feel that it is inadequate. We want another sub-clause to be added
saying *or in any area where he is known to be a policeman”.

Our reason is that whoever would know (particularly poor and
village women) that a particular person is a policeman would be likely
to feel afraid of him which will place him in a position of donisuation

irrespective of whether she is in the circumstances described in the
Bill,

We are highly concerned about the cases of rape perpetrated taking
advantage of economic domination or power, This question has been
partly dealt with in the general recommendation of the Joint Committee
report (para 35). But we think that thiz Bill itself should have taken
care of this problem and there was ample scope for that. We want
that in the new section 378 (1) sub-section 2 of the IPC after “gang
rape’ another concept be added either through the words “(g) commits
power rape” or through the words “(g) commits rape on a woman on

whom she has economic domination directly or indirectly with an expla-
nation later saying.

“Explanation 4.—Where a woman is raped under economic domina-
tlon or influence or control or authority which includes domination by
landlords, officials, management personnel, contractors, employers and
money-lenders either by himself or by persons hired by him, each ef
the person shall be deemed to have committed power rape (or rape on the

strength of economic dominance) within the meaning of this sub-
section”,

We feel that in such cases, the guilty should undergo as heavy a
punjshment ag in the cases of custodial rapes and gang rape. More-
over, In these cases the victim should also enjoy the benefit of the
proposed new section 114A of IPC where presumption as to the absence
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of concept is given in favour of the victim, Both provisions were possi-
ble in tne present Bill itself instead of leaving it to-some future legis-
lation. Moreover we note that the general recommendationg regarding
this (in the para 35 of the report) talks only of economic domination,
influence, control and authority of only the “employer” and not of other
categories mentioned above in our suggested Explanation 4 quoted
above. Therefore, we feel that even the general recommendation of
the report 18 In this respect inadequate,

5. About the provision of compulsory ‘in camera’ irial of the rape
cases made in the Bill (clause 4) we want that it should be provided
for “if desired by the victim”, We feel that though generally the rape
cases should be held in camera and that is in the interest of the victim,
but there may be cases where publicity is needed for justice and for
that reason that publicity would be in the interest of the victim in
which case that scope should remain open. '

6. About the necessity of association of a social welfare officer or
any representative of a recognised soclal welfare organisation the Report
in para 44 and para 45 (in the section under General Recommendations)
hag recommended that in future a new section 173A be inserted in
Cr. PC. 1973. But we feel that the association of a social welfare officer,
or any representative of a gocial welfare organisation or any women’s
organisation of the area in the process of investigation, as well as the
right of guch organisations to prosecute simultaneously with the State;
and in case police authorities do not think it necessary to prosecute,

the right of such organisations o prosecute despite that should have
been pro\ided in this very Bill,

7. The Law Commission recommended and most of the women’s
organisations also maintained that the past sexual life of the vietim
should not be adduced in the evidence or questions relating to that
should not be put in the cross-examination of the prosecutor in a trial
of a rape case. There is scope for amending the Indian Evidence Act,
1872 to this effect by inserting a sub-section (3) in the section 146 of
the said Act to this effect. This has found no place either in the Bill

or in the General Recommendations made in the Report. This is essen-
tial for fair trial,

8. Last, but not the least, is the question of amending the Cr. P.C,
1873 with regard to the arrest and detention of women after sunset and
sunrise, with regard to prompt and effective medical examination of the
vietim and the accused in rape cases and several other matters
referred to by the Law Commission about thé investigating stage in
crimes against women and children are extremely urgent if the cases
are to be successfully conducted. It is a pity that the entire investigative
process has been left out of the purview of the present Bill. Some are
now sought to be done through executive orders. In our opinion that
ig totally inadequate and are often violated. So the recommendations

of the Law Commission pertaining to the investigation should have
found a place in thig Bill itself.

New Drrur;
October 28, 1982
Kartika 6, 1904 (Saka).

GEETA MUKHERJER
SUSEELA GOPALAN
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Vi

1. With reference to clause 2, Section 228A (1) which refers to dis-
closure of identity of the victim of certain offenceg etc. it may be noted
that the punishment referred to which may extend upto 2 years is
rather harsh and would amount to deliberate stiffling of the press. This
Bill itself iz the product of the sensational disclosure and continuous
tirade made by the Press agamnst such gruesome offences. Since a social
change of attitude and protection to the weak and poor is necessary,
inclusion of this would be detrimental for the very purpose of this Bill,
But to prolect the interests of the victim and the spirlt with which this
was ncluded a mere fine should suffice our purpose.

2. In clause 3 after section 375 “exception” brings upon restriction of
age for a man to have sexual infercourse with his own wife.

Ag the Hindu Marriage Act and other Marriage Laws which already
exist, provide a minimum age for the marriage of both men and women.
The remedy to this lies in the effective and proper implementation. Our
existing Marriage Laws should be guided by the introduction of a
uniform Civil Marriage Code. It is not proper to include this as this
pre-supposes that the existing Marriage Laws are being flagrantly
violated and makes a mockery of -the existing Marriage Laws, This
exception may therefore, be excluded.

Section 376 (2) also refers to a similar laeuna which only exposes
the hollowness of our existing laws, which are far from being imple-
mented.

New Drerui; V. KISHORE CHANDRA S. DEO

October 29, 1982
Kartika 7, 1904 (Saka).
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VIl

I regret that I am unable to support some of the clauses in the Bill
ag reported by the Joint Committee.

Clause 2 which creates the new section 228A is, in my opinion, un-
necessary and productive of public mischief in several cases. Its wide
phraseology would even cover the case of a father who complaing of
slack or corrupt investigation in the matter, This matter, in my opinlon,
ought to be left to rules of ethicg to be evolved by the Press Council of
India.

With reference to the proviso and explanation to clause 2 sub-
clause 2(¢), I am in disagreement because the provision suggested is
impracticable and it is dificult to implement the same. It is well neigh
impossible to set up recognised Welfare institutions throughout the
country even at District Levels. I feel that unless it is possible to set
up institutions at village level in the country it would not be possible
to implement the provision and as such the object of this provision
could not be achieved.

In clause 3 which introduces the new section 375, T am unable to
subscribe to the wide scope of the fifth clause. Cases of self-induced
Intoxication ought to be excluded from this clause. In modern society
and in even gome backward societies where drink and other intoxicants
are freely consumed, false charges of rape can easily be brought. In
conceiveable cases it may be entirely difficult for the male to apprehend
whether or not the female is unable to understand the nature and
consequences of sexual intercourse. I am also unable to ascribe to
sixthly in the same clause. In tropical countries, girls mature some-
what early. The Muslim religion permits marriage on puberty. To
outlaw all sexual intercourse under the age of 16 would lead to other
evils which society ought not to encourage.

I suggest that the exception to sixthly and the proposed section 376
require to be modified. Correct legislative policy requires that the age
of marriage itself should be raised. To permit marriage at a younger
age and then prohibit sexual intercourse between man and his wife 1is
patently absurd in modern conditions.

The explanation to section 375, in my opinion, needs a serious consi-
deration. Many times in courts attempt is made to show that the offence
of Rape is not proved in as much as the penetration, which ig the
ingredient of the offence is not proved; taking advantage of this pro-~
vislon many questions are asked to the prosecutrix which put her to
humiliation and in order to avoid this humiliation she gives certain
&dmissions which are beneflcial to the accused as a result of which the
accused gets an acquittal. Therefore, I suggest that instead of the present
explanation the explanation should be defined as follows;
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‘Physical contact of sexual organs with intent to commit rape is
sufficient to constitute the offence of rape.’

In my opinion section 376(2) (a) requires to be modifled by includ-

ing Police Officer in uniform within and outside his jurisdiction, in this
clause.

In my opinion, the explanation 1 to section 376(2) defining “Gang
Rape”, in clause 3 of the Bill need modification or clarification. There
may be cases where a group of 5 persons would assault a woman out
of whom 2 actually commit intercourse and the other 3 assist by holding
hands or feet of the victim. It is likely that amongst these three a
woman may be a participant. But, in view of the definition of rape
given in section 375 a woman cannot commit rape and as such a woman
actlvely assisting to commit the offence of “Gang Rape” cannot be
convicted for the same offence, but she can at best be convicted of some

other less serious offence. Tt is necessary that such cases also should be
covered by the definition of “Gang Rape.”

I am unable to support clause 6 of the Bill which creates a new
presumption of consent under the proposed Section 114A of the Indian
Evidence Act. The very facts which are required to be proved before
the presumption arises will often lead the court to infer want of consent
on the part of the woman. Such a presumption should be allowed to
be raised by the court as a matter of common sense and as a part of
intelligent appreciation of evidence. The “shall presume” presumption
may well prove too harsh on the facts of the particular case and lead
to conceiveable miscarriage of justice. The same result can be achieved
by adding an illustration to section 114 of the Evidence Act leaving it
free to the court to raise a presumption where the facts warrant it.

RATNAGIRT,
October 24, 1982

BAPUSAHEB PARULEKAR
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Vil

1 am putting this Note of Dissent mainly to record my dismay at the
apathy of the Government in preparation and processing of this Bill.

1. Alarming increase in the incidenis of rape and of suffering of
women in the country has been hest indicated by the Chief Minister of
Madhya Pradesh when he told the Assembly that in his State on an
average “one woman was raped every eight hours, one woman com-
mitted suicide every twelve hours and one woman was murdered in
family dispute every third day in 1981". Horrid stories of rape and
erimeg against women have hecome regular features of the national
dailies; a Baghpat, a Deoli, a Siswa, a Mathura case, invited heated dis-
cussions in the Parliament and a casual remark from the Home Minister
that “it is a global phenomenon” and that “rape has been there since
the days of Mahabharat”. Sometimes an incident of rape by a landlord
or by a lord of the law and order in a police station stirred an agonised
agitation at the local levels. But through years of official apathy, lack
of public eoncern and inadequacies of the statutory provisions, the crime
rate had spurted merrily, and the criminals, high and low, went scot-
{ree after delayed and despirited action of the law enforcement
machinery of the State, The figures of rape cases, convictions and acquit-
tals in some States, are given below as per details supplied to this Com-
mittee:

GENERAL CASLS OF RAPE
(Total for the years 1978, 1979 and 1980)

Cascs Cases Cascs
State Reported Resulted resulted
in in
conviclion  acquittals

Gujarat . . . . . . . N 241 47 163
Haryaua . . . . . . . R 245 13} 135
Himachal Pradesh . . . . . . Bg 22 35
Karnataka . . . . . . . . 2Lt 10 76
Kcrala . . - . . . . . 29 32 o,
Maharashtra . . . . . . . g 7 24
Punjab , . . . . . . . 43 81 158
West Beogal . . . . . . . 1516 124 gt
Delhi \ . . . . . . 202 27 58

It is to be bhorne in mind that the above-mentioned figures did not
reflect the reality of the situation as large numher of incidents of rape
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evidently remain unreported, unccgistered uninvestigated and con
venlently out of record. But the Table in a way indicates the low per.
centage of cases resulling u conviclion even among the reported cases.

2. The great deal of public discussion and protest that followed the
judgement ot the Supreme Court in the case of ‘Cukaram vs. State of
Maharashira (known as ‘Mathura case’) made the Union Government
request the law Commission lor a special study of the subject. The Law
Commission submitted ils 84th Report on 24th April, 1980, The Home
Minister gave an assurance on 19th June, 1980 that a comprehensive
legislation to amend the laws relating rape would be brought during
that session itself. It 13 understood that comments and suggestion were
obtained in July, 1980 from the State Governments. But it is highly
regrettable that the Criminal Law (Amendment) Bill, 1980, ag introduced
by the Parliament and referred to this Joint Select Committee, belied
all expectations and the purpose of the efforts initiated by the Union
Government. The hurried piece of legislation did not do justice to very
many good recommendations made by the Law Commission and valu-
able suggestions given by the State Governments, by the Women Orga-
nisations and by eminent jurists. After consideration of all the memo-
randa submitted and oral evidences given, this Commitliee went into
hybernation for some monthg as the Government could not make up its
mind on the amendments to be proposed/accepted. When the Govern-
ment amendments came finally, every clause in the Bill got amended
radically. Truly the Government had an open mind—too much of an
open mind that nothing concrete was there earlier.

3. 1 am afraid that the result of clause 2 of the Bill in addition to
Section 228A may not, in the long run, benefit the victims, but give pro-
tection to the accused and depraved criminals from effective publicity
and social protest. While it is desirable that the identity of the victim
should be protected from unpleasant publicity, the form of clause 2, even
as amended, may put a blanket ban on any press coverage of the inci-
dent and all efforts to mobilise public opinion and to organise social
protest will be greatly hampered, if not ruled out. We should not forget
that this very Bill itself was the result of wide press reporting and the

public demand arising out of specific cases of rape.

4, Apart from the amendments suggested fo the clauses of the Bill,
the Committee have given some general recommendations suggesting
comprehensive changes in the existing legislations relating to rape.
Some of these suggestions were already there in the Law Commission’s
Report; had the Government shown greater concern and attention to the
problems and the suggestions on the subject matter they should and
could have brought a comprehensive Bill instead of leaving some vital

aspects for another legislation.

5. Rape is not mecrely a criminal assault, it is an assault on her life,
on her soul, on her social respectability. For no fault of hers, a woman
is suddenly deprived of her inherent right to lead a normal and happy
life; she is doomed to suffer in silence and only death can free her from
the stigma and the agony. Apart from fixing deterrent punishments in
the cases of rape, Government should take a wider view of the plight of
the victims and provide for statutory and administrative measures to

rehabilitate the poor women,
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6. I am not sure whether the Bill as reported by the Joint Select
Committee will be considered and passed in the current session of Par-
liament, whether it should wait for the Budget Sesslon or for the Mon-
soon Session next year. I feel that considering the urgency and impor-
tance of this legislation, the Government could have provided sometime
in the current Session itself for passing of the Bill. But we should not
forget that for a victim of rape, budget of her life is taxed heavily with
misery and humiliation and rendered perpetually deficit; there is no
mongoon gession in her life, excepting for the rain of tears from her own
eyes; she has to face a long winter session of frozen agony and barren
future.

New DELHI; ERA SEZHIYAN
October 29, 1982.
Kartika 7, 1904 (Saka).
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Bt No. 162-B or 1980

THE CRIMINAL LAW (AMENDMENT) BILL, 1980
(AS REPORTED BY THE JOINT COMMITTEE)
[Words side-lined or underlined indicate the amendments
suggested by the Committee; asterisks indicate omissions.]

A Bill further to amend the Indian Penal Code, the Code of Criminal
Procedure, 1973 and the Indian Evidence Act, 1872.

BE it enacted by Parliament in the Thirty-third Year of the Republic
of India as follows:—

1. This Act may be called the Criminal Law (Amendment) Act,
1982.

2. In the Indian Penal Code (hereinafter referred to as the Penal
Code), after section 228, the following wection shall be inserted,
namely:—

228A. (1) Whoever prints or publishes the name or any matter
which may make known the identity of any person against whom
an offence under section 376, section 376A, section 376B, section 376C
or section 376D is alleged or found to have been committed (here-
after in this section referred to as the victim) shall be punished with
imprisonment of either description for a term which may extend to
two years and shall also be lable to fine.

Short
title,

Insertion
of new
saction
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Disclosure
of identity
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(2) Nothing in sub-section (I) extends to any printing or
publication of the name or any matter which may make known the
identity of the victim if such printing or publication is—

(a) by or under the order in writing of the officer-in-charge
of the police station or the police officer making the investiga-
tion into such offence acting in good faith for the purposes of
such investigation; or

(b) by, or with the authorisation in writing of, the victim;
or

(c¢) where the vietim ig dead or minor or of unsound mind,
by, or with the authorisation in writing of, the next of kin of
the victim:

Provided that no such authorisation shall be given by the
next of kin to anybody other than the Chairman or the Secre-
tary, by whatever name called, of any recognised welfare
ingtitution or organisation.

Explanation—For the purposes of this sub-section, “recognised
welfare institution or organisation” means social welfare institution
or organisation recognised in this behalf by the Central or State
Government,

(3) Whoever prints or publishes any matter in relation to any
proceeding before a court with respect to an offence referred to in
sub-section (1) without the previous permission of sueh court shall
be punished with imprisonment of either description for a term
which may extend to two years and shall also be liable to fine

Explanation.—The printing or publication of the judgment of
any High Court or the Supreme Court does not amount to an offence
within the meaning of this section.’.

3. In the Penal Code, for the heading “Of rape” occurring imme-

diately before section 375 and for sections 375 and 376, the following
heading and sectiong shall be substituted, namely:—

‘Sexual offences

375. A man is said to commit “rape” who, except in the case
hereinafter excepted, has sexual intercourse with & woman under
circumstances falling under any of the six following descriptions:—

First—Against her will.
Secondly—Without her *** consent.

Thirdly.—With her consent, when her consent has been
obtained by putting her or any person in whom she is interested

in fear of death or of hurt,

Fourthly.—With her consent, when the man knows that he
Is not her husband, and that her consent is given because she
believes that he is another man to whom she is or helieves
herself to be lawfully married.
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Fifthly—~With her consent, when, at the time of giving
such consent, by reason of unsoundness of mind or inloxication
or the administration by him personally or through another of
any stupefying or unwholesome substance, she is “unable to
understand the nature and consequences of that to which she
gives consent.***

Sixthly—With or without her consent, when she is under
sixteen years of age,
Explanation.—Penetration is sufficient to constitute the sexual
o RN
intercourse necessary to the offence of rape,
L L] » L] *
Exception.—Sexual intercourse by a man with his own wife, the
e ]
wife not being under fifteen years of age, is not rape.
376. (1) Whoever, except in the cases provided for by sub- Punish-
section (2), commits rape shall be punished with imprisonment of ment for
either description for a term which shall not be less than seven years [4P¢

but which may be for life or for a term which may extend to te‘n
years and shall also be liable to fine unless the woman raped is his

own wife and is not under twelve years of ege, in which case, he
shall be punished with imprisonment of either description for a term
which may extend to two years or with fine or with both:

Provided that the court may, for adequate and special reasons
to be mentioned in the judgment, impose a gentence of imprisonment
for a term of less than seven years.

(2) Whoever,—
(a) being a police officer commits rape—

(i) within the limits of the police station to which he
1s appointed; or

(i1) in the premises of any station house whether or not
situated in  the police station to which he is appointed; or

(i) on a woman in his custody or in the custody of a
police officer subordinate to him; or

(b) being a public servant, takes advantage of his cfficial
position and commits rape on a woman in his custody as such
public servant or in the custody of a public servant subordinate
to him; or

(c) being on the management or on the staff of a jail,

remand home or other place of custody established by or under
any law for the time being in force or of a Women’s or children’s
ingtitution takes advantage of his official position and commits
rape on any inmate of the institution; or

(d) being on the management or on the staff of a hospital,
takes advantage of his officlal position and commits Tape on a
woman in that hospital; or

(e) commits rape on a woman knowing her to be pregnant;
or
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(f) commits rape on a woman when she is under twelve
years of age; or

(g) commits gang rape,

———
shall be punished with rigorous imprisonment for a term which
shall not be less than ten years but which may be for life and shall
also be liable to fine:

Provided that the court may, for adequate and special reasons to
be mentioned in the judgment, impose a sentence of imprisonment of
elther description for a term of less than ten years,

Explanation 1.—Where a woman is raped by one or more in a

group of persons acting in furtherance of their common intention,

each of the persons shall be deemed to have committed gang rape
within the meaning of this sub-section,

] * L » L]
Explanation 2.—“Women’s or children’s institution” means

an institution, whether called an orphanage or a home for neglected
women or children or a widows’ home or by any other name, which
is established and maintained for the reception and care of women
or children.

Explanation 3.—“Hospital” meang the precincts of the hospital
and includes the precincts of any institution for the reception and
treatment of persons during convalescence or of persons requiring
medical attention or rehabilitation,

376A. Whoever has sexual intercourse with his own wife, who
is living separately from him under a decree of separation or under
any custom or usage without her consent shall be punished with
imprisonment of eithe; description for a term which may extend
to two years and shall also be liable to fine,

376B. Whoever, being a public servant, takes *** advantage of
his official position and induces or seduces, any woman, who is in his

custody as such public servant or in the custody of a public servant
subordinate to him, to have sexual intercourse with him, such
sexual intercourse not amounting to the offence of rape, shall be
punished with imprisonment of either description for a term which
may extend to five years, and shall also be liable to fine.

376C. Whoever, being the superintendent or manager of a jail,

remand home or other place of custody established by or under any
law for the time being in force or of a women’s or children’s institu-
tlon *** takes*** advantage of his official position and induces or

seduces any female inmate of such jail, remand home, piace or

institution to have sexual intercourse with him, such sexual inter-

course not amounting to the offence of rape, shall be punished with
imprisonment of either description for a term which may extend to
five years, and shall also be liahle to fine.
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Explanation 1.—“Super.ntendent” in relation to a )ail, remand
home or other place of custody or a women's or children’s institu-
tion includes a person holding any other office in such mnstitution by

virtue of which he can exercise any authority or control over 1ts
inmates.

Explanation 2—The expression “women’s or ¢hildren’s institu-
tion” shall have the same meaming as m Explanation 2 of sub-section
(2) of section 376.
ﬂD.' Whoever, being ouhe management cf a hogpital or being igherg‘e by
on the staff of a hospital takes advantage of his position and has

any
sexual mtercourse with any woman in that hospital, such sexusl Member

of the
intercourse not amounting to the offence of rape, shall be pumshed anage-
with imprisonment of either deseription for a term which may mentor
extend to five years, and shall also be lLiable to fine, 5';33
olLa
Explanation.—The expression “hogpital” shall have the same hospital
meaning as in Explanation 3 of sub-section (2) of section 376.’. with
any
woman
in that
hospital
20f 1974

4. In the Code of Criminal Procedure, 1873 (heremaffer referred 1o Amend-
as the Criminal Procedure Code), section 327 shall be renumbered as sub- ment of
section (1) of that section and after it, as so numbered, the following Section
sub-sections shall be inserted, namely:— 821

“(2) Notwithstanding anything contained in sub-section (1),
the mquiry into and trial of rape or an offence under section 376,
45 of 1860 section 3784, section 376B, section 376C or section 376D of the Indian
Penal Code shall be conducted n camera;

Provided that the presiding judge may, if he thinks fit, or on
an application made by either of the parties, allow any particular

person to have access to, or be or remaln in, the room or buwlding
used by the court,

(3) Where any proceedings are held under sub-section (2), it
shall not be lawful for any person to print or publish any matter

in relation to any such proceedings, excepl with the previous per-
mission of the court”
* w - ]

5 In the First Schedule to the Criminal Proccdure Code, under the Amend-

— . ment of
heading “I.—Offences under the Indian Penal Code”,— the First
(a) after the entries relating to section 228, the following entries Schedule

shall be inserted, namely:—

X @ ]

4 5 6
“22BA Disclosure of the Imprisonment Cognizable Bailable Any Magstrate
. . R
identity of the  for two yoars and
victim of cer-  fine,
———
tain offcnces,
etc,
Printing or pub- Ditto Ditto Ditto Ditto.”,
lication of a
proceeding with-

out prior permis-
sion of court,




Insertion
of new
section
114A in
——

Act 1
of 1872.

Presump-
tion as
to absence
of consent
in certain
prosecu-
tions for
rape,
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(b) for the entries relating to section 376, .ne following entries
ghall be substituted, namely: —

Imprisonment  Cognizable Non-bailable  Court of Session,

for life or impri-
sonment for ten

“996 Rape

years and fine,
Intercourse by Imprisonment  Non-cognizable Bailable Ditto,
& man with lis  for two years or
wife not being  fine or bath.
under twelve
years of age.
376A Intercourse by Imprisonment Ditto Ditto Ditto.
A man with hin for two yecars
wife during and fine.
scparation.
376B Intercourse by Imprisonment JCognizable (but no
public servant  for five years arrest shall be made
with woman in and fine. without a warrant or Ditto Ditto,
his custody. without an order of ——
a Magistrate).
izGC Intercourse by Ditto Ditto Ditto Ditto.
superintendent
of jail, remend
home, ctc.
Ditto Ditto Ditto Ditto,”.

6D Intercoutse by
e manager, cte., of
a hospital with

any woman in
tﬁﬁt Emﬂlt&l.
6. After section 114 of the Indian Evidence Act, 1872, the following

section shall be inserted, namely:—

“114A. In a prosecution for rape under clause (a) or clause (b)

or clause (c) or clause (d) or clause (e) or clause (g) of sub-section
— A——

(2) of section 376 of the Indian Penal Code, where sexual intercourse

by the accused is proved and the question is whether it was without

the consent of the woman alleged to have been raped and she states

in her evidence before the Court that she did not consent, the Court

shall presume that she did not consent.”.
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