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Separate paging is given to this Part in order that it may be filed
as a separate rempilation

The following Bill was intr~du~ed in the Rajya Sabha on the 22nd
December, 1983:—
Bmi No XXXVII or 1983

A Bill further to amend the Rlevrmolies and Restrictive Trade Practices
Act, 1969, ond the Companies Act, 1956

Bk it enacted by Parliament in the Thirty-fourth Year of the Republic
of India as follows:—

1. (1) This Act may be called the Monopolies and Restrictive Trade
Practices (Amendment) Act, 1983

(2) It shall come into force on such date as the Central Government
may, by notification in the Official Gazette appoint, and different dates
may be appointed for different provisions of th's Act and any reference
in any amendment made by =nv provision of this Act to the com-
mencement of the Monopolies and Resirictive Trade Practices (Amend-
ment) Act, 1983 shall be cnnstrued as a reference to the commence-
ment of that provision.

PART 1

AMENDMENTS TO THE MoNOPOITFS 2w3 RFSTRICTIVE TRADE PRACTICES ACT,
1969

2. Throughout the Monouncli=; a~d Restrictive Trade Practices Act,
54 of 1969 1969 (hereinafter referved is =~ ihn p'neipal Act) ,—

(a) for the exwore =~r3 “T -e~for” ang “Resgistrar” wherever
they oceur, the exprrenforn “Mi nxgan General” shall be substituted,
and such consequentic? ¢honese ~g the pules nf grammar may re-
quire, shall be made f~r *he nurpose nf effecting such substitution:

(1)
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(b) for the words “hy notification in the Official Gazette”,
wherever they occur, the words “by notification” shall be substi-

tuted.
Amend- 3. In section 2 of the principal Act,—
ment of
section 2,

(1) for clause (c), the following clause shall be substituted
namely: —-

‘(¢) “Director General” means the Director General of In-
vestigation and Registration appointed under section 8, and in-
cludes any Additlonal, Joint, Deputy or Assistant Director Gene-
ral of Investigation and Registration appointed under that
gection;’;

(2) in clause (d),—

(a) in the proviso, for the words “relevant year”, wherever
they oceur, the words “relevant period” shall be substituted;

(b) for Explanation IV, the following Explanation shall be
substituted, namely: —

“Explanation IV.—In determining, with reference to the
featureg specified in sub-clause (%), (#i) or (iv), as the
case may be, the question as to whether an undertaking is or
18 not a dominant undertaking, regard shall be had to—

(i) the average annual production of the goods, or
the average annual value of the services provided, by
the undertaking during the relevant perlod; ang

(i1) the figures published by such authorlty as the
Central Government may, by notification, specify, with
regard to the total production of such goods made, or
the total value of such services provided, in India or any
substantial part thereof during the relevant period.”;

(¢) for Explanations V and VI, the following Explanations
shall be substituted, namely:—

‘Explanation V.—In determining the question as to
whether an undertaking is or is not a dominan{ undertaking
in relation to any goods supplied, distributed or controlled
in India, regard shall be had to the average annual quantity
of such goods supplied, distributed or controlled in India by
the undertaking during the relevant period.

Explanation VI.—For the purposes of this clause, “rele-
vant period” means the period of three calendar years im-
mediately preceding that calendar year which immediately
precedes the calendar year in which the question arises as to
whether an undertaking is or is not a dominant under-
taking.’;

(3) after clause (d), the following clause shall be inserted,
namely: —

‘(da) “financial institution™ means,—

(i) a public financial institution specified in or wunder
section 4A of the Companieg Act, 1956;

1 of 1956,
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(1) a State Financial, Industrial or Investment Corpo-
ration;

(#i1) the State Bank of Indla or a subsidiary bank as
defined in the State Bank of India (Subsidiary Banks)
38 of 1959, Act, 1959,

(iv) a nationalised bank, that is to say, a corresponding
new bank as deflned in section 2 of,—

(i) the Banking Companies (Acquisition and Trans-
5 of 1870, fer of Undertakings) Act, 1870; or

(i) the Banking Companies (Acquisition and Trans-
40 of 1980. fer of Undertakings) Act, 1980;

(v) the General Insurance Corporation of India esta-
blished in pursuance of the provisions of section 9 of the
57 of 1972, General Insurance Business (Nationalisation) Act, 1972;
(vi) the Industrial Reconstruction Corporation of
India; or '
(vii) any other institution which the Central Govern-
ment may, by notification, specify in thig behalf;’;

(4) for clause (e), the following clause shall be substituted,
namely:——

‘(e) ‘‘goods” means goods as defined in the Sale of QGoods
3 of 1930. Act, 1930, and includes,—

(i) products manufactured, processed or mined in
India;

(#) shares and stocks; !

(#i1) in relation to goods supplied, distributed or
controlled in India, goods Imported into India;’;

(5) after clause (ee), the following clause shall be inserted,
namely: —

‘(ef) “group” means a group of—

(i) two or more individuals, assoclations of individuals,
firms, trusts, trustees or bodies corporate (excluding finan-
cial institutions), or any combination thereof, which exer-
cises, or ig established to be in a position to exercise, control,
directly or indirectly, over any body corporate, firm or
trust; or

(i1) agsociated persons,

Explanation—For the purposes of this clause—

(I) a group of persons who are able, directly or indirect-
ly, to control the policy of a body corporate, firm or trust,
without having a controlling interest in that body corporate,
firm or trust, shall also be deemed to be in & position tn
exercise control over it;
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(UI) “associated persons’-—

{a) in relaiton to a wirector of a body corporate,
means—

(i) a relative of such direclor, and includes a
firm in which sdch ditector or his relative is a
partner;

(it) any trust of whicn any such director or his
relative is a trusiee;

(w) ary company of which such director,
whether indepeandently or together with his relatives,
constitutes one-fourth of its Board of directors;

(w) any otser body corporate, at any general
meeting of whicn not less than one-fourth of the
total numnber ol areclors of such other body corpo-
rate are appoinied or controlled by the director of
the first mentione’ wody corporate or his relative,
whether acling siagly or jointly;

(b) in relaliom to ine pariner of a firm, means a
relative of such parciner and includes any other partner
of such firm; and

{c) in relation 1. the {rustee of a trust, means any
other trustee of tuen 1w s
(Iil) where any person 1. 2a associated person in rela-

tion to another, the u.l. <n:'l aiso be deemed to be an as-

sociated person i =3 0 to e former’;
(6) in clause (g),—

(a) for the word ‘or: hic” wherever it occurs, the
word “one-fourth” chall e 2 Biituled;

(b) for sub-clause (:r), tiwe roliowing sub-clause shall be
substituted, namely:- -

“(iit) where lhe undestakings are owned by bodies cor-
porate,—

(a) if one body coiporate manages the other body
corporate, or

(b) if one body corporate is a subsidiary of the
other body corgorate, or

(¢) if the bodies corporate are under the same
management, or

(d) if one bod - corporate exercises control over the
other body corporate in o1y other manner;”;

(c) in sub-clause (v°), for the words “group of persons”, the
words “by the same group” shnll be substituted;

(d) in Explanation I,—

(i) in the opening portion, for the words “two under-
takings, owned by bodies corporate.”, the words “two bodies
corporate,” shall be substituted;
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(1) in clause (vi), for the words “same body corporate
or bodies corporate belonging to a g:sup, holding not less
than one-third of the equity shares’, tue words “same body
corporate or bodies covporale beionging to a group, holding,
whether independently or along with ils ur their subsidiary
or subsidiaries, not less than one-ourth of the equity
shares” shall be substituied;

(iti) in clauses (vii) and (vid), tor the words “with
respect to any matier relating to”, the words “in relation
to” shall be substituted,

(e) the Explanation below the Iilustration shall be omitted,;
(7) in clause (i),—

(a) in sub-clause (i), ilor the words “mainlaining prices”,
the words “maintaining the prices of goods or charges for the
services” shall be substituted,;

(b) after sub-clause (1ii), the following sub-clauses shall be
ingerted, namely:—

“(iv) increasing unrcasonably,—
(a) the cost of production of any goods; or

(b) charges for the provision, or mainlenance, of
any services;

(v) increasing unreasonably .—

(a) the pricos ut which gouds are, or may be, sold
or re-sold, or the charges at wuich the services are, or
may be, provided; or

(b) the profits which are, or way be, derived by the
production, supply or distcibution (including the sale o1
purchase) of any goods or by the provision of any services;

(vi) preventing or leysening compe{itiun in the produc-
tion, supply or distribulion of any goods or in the provision
or maintenance of any services by the adoption of unfair
methods or unfair or deceptive practices;”;

(8) for clause (j) and the Explanutions thereto, the following
clauses shall be substituted, nansely: —

‘(j) “notification” means a notification published in the Offi-
cial Gazette;

(ja) “owner”, in relalion to an undertaking, means an in-
dividual, Hindu undivided family, body corporate or other asso-
ciation of individuals, whether incorpovated or not, or trust
(whether public or private ot whether roligious or charitable)
who or which owng or controls, the whole or wubstantially the
whole of such undertakiug, and includes any associated person
who is a constituent of a group and who has the wultimate
control over the affairs of such undertaking;';

(9) clause (n) shall be omitted;
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] (10) to clause (q), the following proviso shall be added, name-
yi—

“Provided that, after the commencement of the Monopolies
and Restrictive Trade Practices (Amendment) Act, 1983, there
shall be included in every scheme of flnance, the estimated capl-
tal outlay which would be needed to give effect to the scheme;”;

(11) in clause (r), for the words “banking, insurance, transport”,
the words “banking, financing, insurance, transport, processing” shall
he substituted;

(12) for clause (v), the following clause shall be substituted,
namely: —

‘(v) “undertaking” means an enterprise which 13, or has
been, or is proposed Yo be, engaged in the production, storage,
supply, distribution, acquisition or control of articles or goods,
or the provision of gervices, of any kind, either directly or
through one or more of its units or divisions, whether such unit
or division is located at the same place where the undertaking
is located or at g different place or at different places.

Explanation I.—In this clause—

(a) “article” includes a new article and “service” in-
cludes a new szervice;

() “unit”, or “divigion”, in relation to an undertaking
includeg,—
(1) a plant or factory established for the production,
storage, supply, distribution, acquisition or control of
any article or goods;

(i) any branch or office established for the provision
of any service,

Explanation II.—Fotr the purposes of this clause, a body cor-
porate, which is, or has been, engaged only in the business of
acquiring, holding, underwriling or dealing with shares, deben-
tures or other securities of any other body corporate shall be

deemed to be an undertaking.

Explanation III.—Fcr the removal of doubis, it is hereby de-
clared that an investment company shall be deemed, for the pur-
poses of this Act, to be an undertaking;’;

(13) in clause (w), the words “or for renewals, or diminution

in value” shall be omitted;

(14) in clause (x), for the words “sells the goods to any person
tor the purpose of resale”, the words “sells the goods, either in bulk
of re-sale,

the purposes
or in large quantities, to any person for e
whether In bulk or in the same or smaller quantitieg” shall be s‘u}b

gtituted.
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4. Affer section 2 of the principal Act, the following section shall be
inserled, namely: —

“2A. If any question arises as to whether,—

(a) two or more individuals, trustees, associations of indivi-
duals, firms or bodies corporate or any combination thereof,
constitute, or fall within, a group, or

(b) two or more undertakings are inter-connected under-
takings within the meaning of this Act, or

(¢) two or more hodles corporate are under the same
management,

the Central Government or where the Board of Company Law Ad-
ministration, constituted under section 10E of the Companies Act,
1 of 1958, 1956, is, by notification, authorised so to do by the Central Gevern-
ment, that Board, shall decide such question, after giving to the
persons concerned g reasonable opportunity of being heard.”.

5. In section 3 of the principal Act—

(i) after clause (e), the following clause shall be inserted,
namely: —

“(f) any undertaking owned by a co-operative soclety formed
and registered under any Central, Provincial or State Act

relating to co-operative societies.”;

(1) after clause (f), as so inserted, the following Eaplanation
shall be inserted, namely: —

“Explanation.—In determining, for the purposes of clause
(c), whether or not any undertaking is owned or controlled by a
corporation, the shares held by financial institutions shall not be
taken into account.”.

6. In section 6 of the principal Act,—
(i) after sub-section (3), the following sub-sections shall be in-

serted, namely:.—

“(3A) Where any such casual vacancy occurs in the office of
the Chairman of the Commission, the seniormost member of the

Commission, holding office for the time being, shall discharge the .

functions of the Chairman until a person appointed to fill such
vacancy assumes the office of the Chairman of the Commission.

(3B) When the Chairman of the Commission is unable to
discharge the functlons owing to absence, illness or any other
cause, the seniormost member of the Commission, if authorised
so to do by the Chairman in writing, shall discharge the func-

Ingertion
of new
section
2A,

Power of
Central
Govern-
ment to
decide
certain
matters.

Amend-
ment of
gection 3.

Amend-
ment of
section 6.
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—— e

tions of the C wirhaa  atil the day on which the Chairman re-
sursies tne h. ge oif h's wunclions.”;

. (1) 1 sub-sectien (7). ‘or the words “every member”, the words
every other member” shall be substituted;

) i “EE2 3 ( ' '
. ( ‘) In sub-zec 152 (3), Loy the words “Any member ', the words
e Chaniman or any 1iewmber” shall be substituted,

wion o sub:timids,eiz;r:alizf the princ'oel Act, the following section shall be
section 8.

“;‘l’g;m:f _“8. (I) The Central Gavernment may, by notification, appoint
Director a Dl.rector General of Tnvesfication and Registration, and as many
General Additional, Joint, Neputy ¢ Assistant Directors General of Investiga-
etc., an& tion and Regictratio s as it moy think fit, for making investigation for
staff of the purposes of his Act and for maintaining a Register of agreements
the Com- subject fo reg” tration ~nder this Act and for performing such other
mission. functions as are, or may he, provided by, or under, this Act.

(2) The Director General may, by written order, authorise one
of the Additional. Joint, Deputy or Assistant Directors General to
function as the Registrar of agreements subject to registration
under this Act.

(3) Every person authorised to function as the Registrar of
agreements and every Additional, Joint, Deputy or Assistant Director
General shall exercisc his powers and discharge his functions,
subject to the general control. supervision and direction of the Direc-
tor General.

(4) The Central Governmen* may provide the staff of the Commission
and may, in addition, make nrevisions for the conditions of service of the
Director Genera!, Adfitional, Joint, Depnty or Assistant Director General
and of the member: of fha ¢aff nf the Commission,

(5) The condi‘ions of «ervice of the Director General or any
Additional, Join* D-oumiw or Assistant Director General or of any
member of the si2¥ of the Cnmmission shall not be varied to his
disadvantage after his aprnintment.”

Substi- 8. For section 11 of the princinal Act, the following section shall be
z:g‘;:ln()f substituted, namely: —

11,

Investi- “11 (1) Where »ny complaint is received by the Commission
gation under sub-clasise () ~f clauce (oY of section 10, it may, before issuing
?gr%?ﬁ: any process requir'mg the attendance of the person complained
eral be- against, by an ordan, revmre the Director General to make, or cause
fore to be made -~ pra¥igmnary investigation in such manner as it may
issue of direct and s ihmi' ~ = vt *0 the Commission to enable it to satisfy
process i{self as tn whrether ~» »n* the ramnlaint requires to be inquired into.
in certain

cases. (2) The Direr' v Ceneral may, upon his own knowledge or

information or an = ~~mnlaint made to him, make, or cause tfo be
mads, a preliminare ‘nvestication in such manner as he may think
fit to enable him *n soticfv himself as to whether or not an application
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should be made by him to the Comimission under sub-clause (iii) of
clause (a) of section 10.

(3) For the purpose of conducting the preliminary investiga-
tion under sub-section (1), or sub-gection (2), as the case may be,
the Director General or any other person mak'ng the investigation
rhall have the same powers as may be ewercised by an Ingpector
under sub-section (2) of section 44.

(4) Any order or requisition made by a person making an
investigation under sub-section (1), or sub-section (2), shall be
enforced in the same manner as if it were an order or requisition
made by an Inspector appointed under section 240 or section 240A
of the Companies Act, 1856, and any contravention of such order
or requisition shall be punishable in the same manner as if it were
an order or requisition made by an Inspector appointed under the
said section 240 or section 240A.”,

9. In sectlon 12 of the principal Act, after sub-section (4), the follow-

ing sub-section shall be inserted, namely:—

“(5) Where, during any inquiry under this Act, the Commission
has any grounds to believe that any books or papers of, or relating
to any undertaking in relation to which such inquiry is being made
or which the owner of such undertaking may be required to pro-
duce in such inquiry, are being, or may be, destroyed, mutilated,
altered, falsiffed or secreted, it may, by a written order, authorise
any officer of the Commission to exercize the same powers of entry,
search and seizure In relation to the undertaking, or the books or
papers, aforesald as may be exercised by the Director General
while holding a preliminary investigation under section 11.”,

10. After section 12 of the principal Act, the following sections shall

be inserted, namely:—

“12A. (1) Where, during an inquiry before the Commission, it
is proved, whether by the complainant, Director General, any
trader or class of traders or any other person, by affldavit or other-
wise, that any undertaking or any person is carrying on, or is about
to carry on, any monopolistic or any restrictive, or unfair, trade
practice and such monopolistic or restrictive, or unfair, trade practice
is likely to affect prejudicially the public interest or the interest of
any trader, class of traders or traders generally or of any consumer
or consumerg generally, the Commission may, for the purposes of
staying or preventing the undertaking or, as the case may be, such
person from causing such prejudicial effect, by order, grant g tem-
porary injunction restraining such undertaking or person from

carrying on any monopolistic or restrictive, or unfair, trade practice until the
conclusion of such inquiry or until further orders,

(2) The provisions of rules 2A to 5  (both inclusive) of Order
XXKIX of the First Schedule to the Code of Civil Procedure, 1908,
shall, as far as may be, apply to a temporary injunction issued by
the Commission under this section, as they apply to a temporary
injunction issued by a ecivil court, and any reference in any such
rule to a suit shall be construed as a reference to an inquiry before
the Commission,

Amend-
ment of
section
12.

Ingertion
of new
sections
12A, 12B
and 12C.
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Power of 12B. (1) Where, ag a result of the monopolistic or restrictive, or
the Com- unfair, trade practice, carried on by any underteking or any person,
g;l?::;d any loss or damage is caused to the Central Government, or any
compen- State Government or any trader or class of traders or any consumer,
sation, such Government or, as the case may be, irader or class of traders or

consumer may, without prejudice to the right of such Govern-
ment, trader or class of tradeirs or consumer to instilute a suit for
the recovery of any compensation for the loss or damage so caused,
make an application to the Commission for an order for the recovery
from that undertaking or owner thereof or, as the case may be, from
such person, of such amount as the Commission may defermine, as
compensation for the loss or damage so caused.

(2) Where any loss or damage referred to in sub-section (1) is
caused to numerous persons having the same interest one or more n{
such persons may, with the permission of the Commission, make an
application, under that sub-section, for and on behalf of, or for the
benefit of, the persons so interested, and thereupon the provisions
of rule 8 of Ortder I of the First Schedule to the Code of Civil
Procedure, 1908, shall apply subject to the modificat'on that every 5 of 1908.
reference therein to a suit or decree shall he construed as a reference
to the application before the Commission and the order of the
Commission thereon.

(3) The Commission may, after an inquiry made into the allega-
tlons made in the application filed under sub-section (1), make an
order directing the owner of the undertaking or other person to
make payment, to the applicant, of the amount determined by it as
realisable from the undertaking or the owner thereof, or, as the case
may be, from the other person, as compensation for the loss or
damage caused to the applicant by reason of any monopolistic or
restrictive, or unfair, trade practice carried on by such undertaking
or other person.

(4) Where a decree for the recovery of any amount as compen-
gation for any loss or damage referred to in sub-section (1) has been
passed by any court in favour of any person or persong referred to
in sub-section (1) or, as the case mav bhe, sub-section (2), the
amount, if any, paid or recovered in pursuance of the order made
by the Commission under sub-section (3) shall be set off against
the amount payable under such decree and the decree shall, not-
withstanding anything contained in the Code of C vil Procedure,
1808, or any other law for the time being in force, be executable

5 of 1908.
for the balance, if any, left after such set off oL
Enforcement 12C. Every order made by the Commission under secti 12A
of the granting a temporary injuncti i i
order made porary ln nction or under section 12B directing the
by the owner of an undertaking or other person to make payment of - any
Commission amount, may be enforced by the Commission in the same mannn‘r
under sec- if i a i i
oy as if it were a decree or nrder made by a court in a suit penrling

or 12B therein and it shall be lawful for the Commissinn to send in the

event of its inabil'ty to execute it, such order to the court within the
local limits of whose jurisdiction,—

(a) in the casc of an order against o company, the registered office of
the company is situated, or
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(b) in the case of an order against any other person, the

place where the person concerned voluntarily resides or-carrleg
on business or personally works for gain, is situated,

and thereupon the court to which the order is so sent shall execute
the order as if it were a decree or order sent to it for execution.”.

11, After section 13 of the principal Act, the following section ghall be
ingerted, namely: —

“13A. (1) The Commission may, if it has any reasonable cause
to believe that any person has omitled or failed to comply with any
order made by it under this Act or any obligation imposed on him by
or under any order made by the Commission under this Act,
authorise the Director General or any officer of the Commission to
make an investigation into the matter and the Director General, or
the officer so authorised, may, for the purpose of making such inves-
tigation, exercise all or any of the powers conferred on the Director
General by section 11.

(2) On the conclusion of the investigation. the Director Gene1al,
or, as the case may be, the officer so authorised, shall submit to the
Comniission a reporl of the investigation to enable the Commission
to take such action in the matter as it may think fit.”.

12. In section 14 of the principal Act, for the words “monopolistic
or restriclive irade practice, or both, relating to the production, supply,”
the words “monopolistic, restrictive, or unfair, trade practice, relating
to the production, slorage, supply,” shall be substituted.

13. In section 18 ot the principal Act, in clause (c) of sub-section
(1), the following shall be inserted at the end, namely:—

“and subject to any gencral or special direction given, or
condition imposed, by the Commission, a member, to whom any
powers or functions are so delegated, shall exercise such powers or
discharge those funclions in the same manner and with the same
effect as if they had been conferred on such member directly by this
Act and not by way of delegation and any order or other act or
thing made or done by such member in pursuance of the power or
function so delegated shall be deemed to be an order or other act
or thing made or done, by the Commission.”,

14. In section 19 of the principal Act, after the wordg “a restrictive

rade practice”, the words “or an unfair trade practice, as the case may
be,” shall be insertled.

15. In section 20 of the principal Act—

(1) in clause (a), for the words “its own assets”, wherever they
oceur, the words “lthe assets of such undertaking” shall be, and shall
be deemed always to have been, substituted;

(i1) in clause (b), and in the Explanation, for the words “its
agsets”, wherever they occur, the words “the assets of such undertak-
ing” shall be, and shall be decemed always to have heen, substituted.

Ingertion
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Amend- 16. In section 21 of the principal Act,—
ment of .

section (a) in sub-section (1),—

21.

(v) for the words “where an undertaking”, the words “where
the owner of an underiaking” shall be substituted;

(i) for the words “expand its activities”, the words “expand
the activities of such undertaking” shall be substituted;

(i) for the words “it shall”, the words “such owner shall”
shall be substituted;

(iv) tor the words “its intention”, the words “his intentinn”
shull be substituted;

(b) in sub-section (2),—

(2) for the words “no undertaking”, the words “no owner of
an undertaking” shall be substituted;

(i1) for the words “any proposal for its substantial expan-
sion”, the words “any proposal for the substantial expansion of
such undertaking” shall be substituted;

(c) in clause (a) of sub-section (3), for the words “call upon
the undertaking”, the words “call upon the owner of the undertaking”
<hall be substituled;

{#) for sub-section (+) and the Explanation thereto, the follow-
iy sub-seclion and Eaplanatwons shall be substituted, namely: —

‘(4) Nothing in this seclion shall apply to any undertaking in
so far ag the expangion is effected by the replacement, renovation
or modernisation of the whole or any part of the machinery or
other cquipment of the underlaking or by the installation of any
balancing equipment, and if as a result of the expansion so
effected, the increase in the licensed capacity of the undertaking
does not exceed, in the aggregate, twenty-five per cent. of its
licensed capacity before any expansion thereof.

Explanation I.—For the purposes of this sub-section “balancing
equipment” means any equipment or device needed for removing
any production bottleneck, and includes the installation of any
equipment or device in the tool room, ancillary services or inspec-
tion department where such installation has g bearing on the quan-
tum and quality of production to be achieved.

Explanation I1I—For the purposes of this sub-section, the
increase in the licensed capacity shall be deemed to be in addition
to, and not in derogation of, the increage in the licensed capacity
which may be made without the approval of the Central Govern-
ment under the provisions of sub-section (2), read with the Ex-
planation below that sub-section.

INustration

The owner of undertaking X, having a licensed capacity of
10,000 units, proposes to make an expansion of the undertaking by
the replaccment, renovation or modernisation of the whole or any part
of the machinery or other equipment of such undertaking or by the



REC. 2]

THE GAZETTE OF INDIA EXTRAORDINARY 13

installation of any balancing equipment, and thereby to incresse
the licensed capacity of such undertaking to 14,999 units. The
increase in the licensed capacity of undertaking X, being below
5,000 units, the proposal for the expansion of undertaking X would
not, by virtue of the combined operation of this sub-section and the
Explanation below sub-section (2), require the approval of the Cen-
tral Governmuent under sub-section (2).

Explanation III—References in this sub-section to licensed
capacity shall, in relation to any undertaking which does not have
any licensed capacity, be construed as references to production,
storage, marketing, supply, distribution or control of goods, or pro-
vision of services, by, or the value of the assets of, such undertaking,
as the case may be..

17. In section 22 of the principal Act,—

(a) for sub-section (1), the following sub-sections shall be substitu-

ted, namely:—

“(1) No person or authority, other than Government, shall, after
the commencement of this Act, establish—

(i) any new undertaking which, when established, would
become an intci-connccted undertaking of an undertaking  to
which this Part, applics; or

(#/) add any new unit or division to un undertaking to
which this Part applies,

oxcept under, und in accordance with the previous permission of the
Central Government:

Provided that except where ag a resuly of the establishment of
new undertaking, unit or division, an undertaking would comc into
existence to which clause (b) ol section 20 would apply, no permis-
sion shall b¢ required if the new underiaking, or, as the case may be,
the new unit or division, when established, would not produce the
same goods or provide the same services in relation tg which the
undertaking—

(a) ol which such new undertaking would be an inter-con-
nected undertaking, or .

(b) to which such new unit or division is proposed to be
added,

is a dominant undertaking.

(14) No owner of any undertaking to which clause (a) of
section 20 applics, shall establish, except under, and in accordance
with, the previous permission of the Central Government, any new
undertaking for the production, storage, supply, distribution, market-
ing or control of any article, or for the provision of any service, for
which there is no licensed capacity, and no such permission shall be
granted by that Government unless the articles which ate proposed to
be produced, stored, supplied, distributed, marketed or controlled, or
the services which arc proposed to be provided, by such new under-
taking are different {rom the articles produced, stored, supplied, dis-
tributed, markcted or controlled, or, as the case may be, services
provided, by the first mentioned undertaking and the provisions of
sub-sections (2) and (5) shall apply to the establishment of such new

Amendment
of section
22.
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undertaking as they apply to the establishment of g new undertaking
or any new unit or division referred 1o in sub-section (1).”;

(&) in sub-section (2),—

(¢) for the words “new undertaking”, wherever .hey occur, the
words “new underfaking, unit or division” shall be substituted,

(@) for the words “establishment of such undertaking”, the words

“establishment of such undertaking, unit or divison” shall be
substituted;

(ifi) the words “of establishing any undertaking” shall be omitted;

(iv) for the words “the scheme ot finance”, the words “the value
or quantity of goods that may be produced by the new undertaking,
unit or division, the scheme of finance” shall be substituted;

(c) in sub-section (3), in clauses (a), (c¢) and (d), for the words
“new undertaking”, the words “new undertaking, unit or division” shal] be
substituted.

18. In section 23 of the principal Act,—

(#) in sub-section (1),—

(/) for the words “Notwithstanding anything contained in any
other law”, the words “Notwithstanding anything contained elsewhere
in this Act or in any other law” shall be substituted;

(il) ior the words ‘‘under this Act”, the words "under this sec-
tion” ghall be substituted,
T (b) for sub-section (2), the following sub-section shall be substituted,
namely:—
“(2) (@) If the owner ol any under.aking to which this Part
applies frames a scheme of merger or amalgamation of such under-
taking with any other undcrtaking to which this Part applies, or

(b) if any scheme of merger or amalgamation is proposed between
two or more undertakings, and, if as a result of such merger or
amalgamation, an undeitaking would come into existence to which
clause (a) or clause (b) of section 20 would apply,

the owner of the undertaking referrcd to in clause (a), or as the case

may be, the framers of thc scheme referred to in clause (b), shall,

before taking any action to give cffect to such scheme, make an applica-
tion to the Central Government in the prescribed form with a copy of
the scheme annexed thereto, for the approval of the scheme.”,;

(¢) in sub-gsection (7), for the words ‘“such intcr-connected under-
takings as are not dominant undertukings and as produce the same goods”,
the words, brackets, letters and figures “inter-connected undertakings which
produce the same goods or provide the same gervices, and none of which
is a dominant undertaking if as a result of such merger or amalgamation,
therc does not come into existence any undertaking to which clause (a),
or clausc (h), of section 20 would apply” shall be substituted;

(d) for sub-section (4), the following sub-scction shall be substituted,
namely;:—

“(4) If the owner of an undertaking to which this Part applies,
proposes to take over the whole or part of any other urdertaking, such
owner shall, before giving eflcct to the proposal, make an application
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in writng 1o the Cential Government in the prescribed form for ap~
proval of the propo.al specifying therein information regarding the
mn er-confcetion of such othe: undertaking with any other undertaking
or wndertuking,, the scheme of finance with regaid to the proposed
take over und such athet information ay, may be prescribed:

Provided that nothing in this sub-scction shall apply to the take
over by the owner of an undertoking, which is not a dominant under-
taking, of any other undertaking which is alsp not a dominant under-
taking, if bo-h the undertakings produce the sume goods or provide the
same services, unless as a result of such take over, an undertaking
would come inlo existence to which clause (@), or clause (b), of
section 20 wonld apply.”;

(e) in sub-section (5), after the words “approved by the Central Gov-

etnment”, the words, brackets and figure “under sub-section (8)” shall be
inserted;

(f) for sub-scction (6), the following sub-section shall be substituted,

namely:——

“(6) (a) On rcceipt of an application under sub-section (2) or,
as the case may be. cub-section (4), the Centra] Government may, if it
thinks fit, call upon the applicant to satisfy it that the proposed scheme
of merger or amelgamation, or, as the case may be, the proposed
take aver, and the schemc of finance relating thereto, is not likely to
lead fo the concentration of economic power to the common
detriment or is not likely to be prejudicial to the public interest in
any other manner and that it is cxpedicent in the public interest so to do,
and if the Central Government is satisfied, after giving the applicanta
reasonable opporiunity of being heard, that it is necessarv so to do, It
may. by order, accord jts anproval to the pronosal for such merger or
amalgamation or, as the casc may be, such take over;

(b) if the Central Government is of opinion that no such approval
as is referred to in clausc (&) can be given without further inquiry,
it may refer the application to the Commission for an inquiry and the
Commission may, after such hearing as it may think fit, report to the
Central Government, is opinion thereon.”;

(¢) after sub-section (8), the following Explanation shall be inserted,

namelv:— ‘

‘Explanation.—For the purposes of this section, “take over” —

(@) in relation to an undertaking owned by a body corpor
ate, means the acquicilion of not less than twenty-five per cent. of
the voting power in relation to such body corporate;

(h) in rclation to any other undertaking, includes the acquisi-
tion or control of management thereof, whether by the acquisition
of the ownershin of the undertaking or under any mortgage, lease
or licence or under any agreement or other arrangement.’;

(1) sub-gection (9) shall be omitted.

19. Tn scction 24 of the principal Act—

(i) for the words “the undertaking concerned”, the words “the owner

of the undertaking concerned” shall be substituted:

(i) for the words “tp divest itsclf”. the words “to divest himself”

shall be substituted,

Amend-
ment of
section 24,



Amend- 20. In scction 25 of the principal Act, in sub-section (4), for the words
mctr;t of2 s “partners of any firm which is an undertuking within the meaning of this Act”,
section -

the words and brackcts “partners of any firm or the memberg of the managing
or executive committee (by whatever name called) of any other association of
individuals, whether incorpora‘ed or not, owning an undertaking within the
meaning of this Act” shall be substituted.

Amend- 21. In section 26 of the principal Act,—
ment of

section (a) in sub-section (1),—

26.

(1) for the words “Every undertaking”, tho words “The owner
of every undettaking™ shall be substituted;

(i1) for the words “at the commencement of this Act”, the words,
brackets and figures “at the commencement of the Monopolies and

Restrictive Trade Practices (Amendment) Act, 1983" ghall be sub-
stituted;

(#il) for the words “for its registration as such undertaking”, the
words “for the registration of such undertaking as an undertaking to
which that Part applies” shall be substituted;

(b) in sub-section (3), for the words “Any undertaking”, the words
“The owner of any undertaking” shall be substituted;

(c) after gub-section (3), the following sub-section shall be
inserted, namely: —

“(4) For the removal of doubts, it is hereby declared that
nothing contained in this section shall apply to an undertaking
which was registered under this section before the commence-
ment of the Monopolies and Restrictive Trade Practices
(Amendment) Act, 1983 and, accordingly, fresh registration,
under this section, of such undertaking shall not be necessary.”.

g‘;’fgﬁ‘m 22, After section 27 of the principal Act, the following sections shall be
sections inserted, namely:—

27A and

27B.

flf’:’“ of “27A. (1) Notwithstanding anything contained elsewhere in this Act
Central or in any other law for thc time bheing in force, the Central Government
Govern- may, if it is of opinjon that the continunance of inter-connection of an
ment to undertaking (hereafter in this section referred to as the principal under-
direct taking) with any other under'aking to which Part A of this Chapter applies,
z;\;ir;f' is detrimental to—

inter_ (a) the interests of the principal undertaking; or

S‘::;;ion (h) the furure devclopment of the principat undertaking; or
between (r, the steady growth of the industry to which the principat un-
ltm}:{l?]l;s dertakme pertains: or

a [

(d) the public interest,

refer the matter to the Commission for an ingquiry as  to whether it is
expedient in the public interest to make an order for the severance of such
inter-connection on one or more of the prounds aforesaid, and the Com-
mission may. after such hearing as it thinks fit, report to the Central
Government its opinion thereon and shall, where it is of opinion that the
severance of the inter-connection of the principal undertaking with any
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other undertaking ought to be made, include in its report a sche\n'le with,
respect to such severance, providing therein for the matters specified in
sub-section (2).

(2) Where, in any such report, the Commission recommends the
severance of any such inter-connection, the scheme with respect thereto
shall provide for the following matters, namely:—

(a) the manner in which, and the period within which, the
severance of ‘such inter-connection is to be effected;

(b) the appropriation or transfer of any share or othcr interest
held by the owner in, or in relation to, the principal undertaking, in
the other undertaking or the termination ol any office or employment

in such undertaking, which may be required for effecting the severance
of such inter-connection;

(¢) compensation, if any, payable for thc severance of such in-
ter-connection; and

(d) such incidental, consequential and supplementa] matters, as
may be necessary to secure the severance of such inter-connection.

(3) If the Commission so recommends, the Central Governmenl may,
notwithstanding anything contained in any other law for the time being in
force, by an order in writing, dircct the severance of inter-connection
between the undertakings, as far as may be, in accordance with the scheme
included in the report of the Commission,

(4) Where the Central Government makes, or intends to make, an
order for any purpose mentioned in sub-section (3), it may, with a view
to achieving that purposc, prohibit or restrict the doing of anything that
might impedc the operation or making of the order and may impose on
any person such obligations as 1o the carrying on of any aclivities or the
safeguarding of any assets, as it may think fit, or it may, by order, provide
for the carrying on of any activities or safeguarding of any assets cither
by the appointment of a person to conduct, or supervise the conduct of,
any such activitics or in any other manner.

(9) Notwithstanding anything contained in any other law for the time
being in force or in any contract or in any memorandum or articles of
association, an officer of a company who ceases to hold office as such in
consequence of the severance of inter-connection between undertakings
shall not be entitled to claim any compensation for such cesser.

Explanation—For the purposes of this section, “inter-connection”
means inter-connection of an undertaking with any other undertaking in
any manner specified in clause (g) of section 2.

‘ 27B. (1) Whenever, in pursuance of any order made by the Centrad
Government, whether under section 27 or under section 27A, for the divi~
sion of any trade of an undertaking or the division of an undertaking or the

Severance of any infer-connection between two or more undertakings is o
be effected by—

((a) the dis-investment by any person holding any shares in the
body corporate owing such undertsking or undertakings, or
(b) the sale of the whole or any part of such mdertaking oy
vndertakings,
the Central Government shall have the right, to the exclusion of all persons,
to acquire, by notification, the shares to be so dis-invested or the under.
taking or any part thereof which is to be so sold.

Power of
the Central
Govern~
meny @
nequire
undertak-
ings, etc,
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(2) Subject to, and in accordance with, the provisions contained in
the Schedule (which shall be decmed to be a part of this section), where
any share or un undertaking or any part thereot is acquired by the Central
Government in exercisc of the powers conferred on it by sub-section (1),
the right, title and interest of the shareholder in relation to such share,
or, as the case may be, of the owner in relation to such undertaking
or part thereof, shall, on and from the date of such notification, stand
transfcrred to, and vested in, the Central Government free from all  in-
cumbrances.

(3) Notwithstanding anything contained in sub-scctions (1) and (2)
or in any other law for the time being in force, where any share, or an
undertaking or part thercof, has vested in the Central Government under
sub-section (2), that Government may, if it is satisfied that a Government
compuny is willing to comply, or has complied, with such terms and con-
ditions as that Government may think fit to impose, declare by notification
that the shares, or, as the case may be, the underlaking or part thereof, so
acquired, shall on and from the datc of such declaration, be transferred to
that Government company, and on the issue of such declaration, the right,
title and interest of the Central Government in relation to the said shares, or,
as the case may be, the undertaking or part thereof, shall, instead of
continuing to vest in the Central Government, vest in that Government
company, either on the date on which such declaration is made or on such
catlier or later date, not being a date earlier than the date of the acquisi-
tion, as may be specified in the notification.”.

23. After Chapter IIT of the principal Act, the following Chaptcr shall be

inserted, namely:—

CHAPTER III-A
RESTRICTIONS, ON THE ACQUISITION AND TRANSFER OF SHARES OF, OR BY,
CERTAIN BODIES CORPORATE

30A. The provisions of this Chapter shall apply to the acquisition
or transfer of shares or share capital by, or to, an individual, firm, group,
constituent of a group, body corporate, or bodies corporate under the
same management, who or which,—

(a) is the owner in relation to an undertaking to which Part A
of Chapter IIT applies, or

(b) would be, as a result of such acquisition or transfer
of shares or share capital, the owner of an undertaking to which
Part A of Chapter III applies, or would apply.

30B. (1) Except with the previous approval of the Central Govern-~
ment, no individual, firm, group, constituent of a group, body corporate
or bodies corporate under the same management, shall joinily or sever-
ally acquire or agrec to acquire, whether in his or its own name or in
the name of any other person, any equity shares in a public company,
or a private company which is a subsidiary of a public company,
if the total nominal value of the equity shares intended to be so acquired
exceeds, or would, together with the total nominal value of any equity
shares already held in the company by such individual, firm, group, con-
stituent of u group, body corporate, or bodies corporate under the same
management, exceed twenty-five per cent. of the paid-up equity share
capital of such company,
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(2) Where any individual finn, group, constituent of a group,
body corporate, or bodies corpora.e under the same management (herc-
after in this Chapter referred to us the acquirer), is prohibited, by sub-
section (1), froift 4cquiring or agrecing to acquirc except with the previous
approval of the Central Government, any share of a public company or a
private company which is a subsidiary of a public company, no—

(a) company In which not less than fifty one per cent. of the
share capital is beld by the Central Government; or

(b) corporation (not being a company) established by or
under any Central Act; or
(¢} financial institution,

shall transfer or agree to transfer any share to such acquirer unless such
acquirer has obtained the prcvious approval of the Central Government for
the acquisition, or agreement for the acquisition, of such share.

30C. (1) Every body corporate, or bodies corporate under the same
management, holding, whether singly or in the aggregate, ten per cent, or
more of the nominal value of the subscribed equity share capital of any
other company, chall, before transferring one or more of such shares, give
to the Central Government an intimation of its_or their proposal to trans-
fer such share, and every such intimation shall include a statement as to
the particulars of the share proposed to be transferred, the name and add-
ress of the person to whom the share is proposed to be transferred, the
share holding, if any, of the proposed transferee in the concerned com-
pany and such other particularg as may be preseribed.

(2) Where, on receipt of an intimation given under sub-section (1)
or otherwise, the Central Government is satisfied that as a result of such
transfer, a change in the composition of the Board of directors of the com-
panv is likely to take place and that such chanre would be prejudicial
to the intercsts of the company or to the nublic interest. it may by order,
direct that—

(a) no such share shall be transferred to the proposed transferec:

Provided that no such order shall nreclude the body corporate nr.
bodies corporate from intimatine. in accordance with the provisions of
sub-gection (1), tn the Central Government its or their promos=al to
transfer the share to nonv other verson or

(M where ench chare jc held ' 2 eommany  enonoed In auv
imdustry spocified in Schindula XTI 40 the Cammiantes Act 1056 snch
share shall bhe tramsferred ta fhe Contral Goverrment ov to such  cor-
noratinn owned ov contrelled by thet Government s may he speci-
fied in the direction,

() Where a divection ia made b the Central Governwment wnder
clamse (h) of euh-section (2). the share veferred to in wneh divertion chal?
stand transferred to the Central Government ov to the comorntion speci-
fied therein. god the Central Government or the gpecified cormopation, ag
the crse mav be chell nav, in cash, to the hrdy earnarate or hodies rovs
norgte from which such chare stapds ancferered on sponnt emnal to the
morket valpe of syuch chore within the Fme qoecifisd in sah-qoction (4).

Explanation—Tn this «ub-section ‘market value” means in the case
of a share which is ouoted on anv recognised stock exchange, the value

Restric-
tion on
transfer
of shares,
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quoted at such slock exchunge on the date immediately preceding the date
on which the dircction is made, and, in any other case, such value as may
be mutually agreed upon between the holder of the share and the Central
Government or the specified corporation, as the case may be, or in the
absence of such agreement, as may be determined by the Court.

(4) The market value referred to in sub-section (3) shall be given’
forthwith, where there is no dispute as to such value or where such value
has been mutually agreed upon, but where there is a dispute as to the
market value, such value as is estimated by the Central Government or
the corporation, as the case may be, shall be given forthwith and the
balance, if any, shall, be®eiven within thirty days from the date when the
market value is determined by the Court.

(8) If the Central Government does not make any direction under
sub-section (2) within sixty days from the date of receipt by it of the
intimation, given under sub-section (1), the provisions contained in sub-
section (2) with regard to the transfer of such share shall not apply,

Restrle- 30D. No body corporate, or bodies corporate under the same mana-
tion on gement, which holds, or hold in the aggregate, ten per cent or more of the
::: gt'm' nominal value of the equity share capital of a foreign company, having
shares of an established place of business in India, shall transfer any share in such
foroign foreign company to any citizen of India or any body corporate incorpo-
com- rated in India except with the previous approval of the Central Government
panies. and such previous approval shall not be refused unlecs the Central Gov-
ernment i of opinion that such transfer would be prejudicial to the publid
interest.
Power of 30E. (1) Where the Central Government is satisfied that as a resulf
z:h:ntml of he transfer of any share or block of shares of a company, a change
Govern- in the controlling interest of the company is likely to take place and that
ment o such change would be prejudicial to the interests of the company or to
direct the public interest, that Government may direct the company not to give
;‘_’mp:’o X effect to the transfer of any such share or block of shares and—
ios
to give (a) where the transfer of such <hare or block of shares has
:hﬂ:“tr:;s_ already been repistered, not to permit the transferee or anv nominee

or proxy of the transferee, to exercise anv voting or other richts attach-
ing to quch share or block of shares, and

(h) where the transfer of such share or block of shares has not
been registered, not to permit any nominee or proxy of the transferor
to exercise anv voting or other rights attaching to such share or block
of shares.

fort,

(2) Where anv direction is made by {he Central Government under
sub-section (1). the share or the block of shares referred to therein shall
stand refransferred to the person from whom it was acauired, and there-
upon the amount paid by the transferee for the acquisition of such share
or block of shares shall be refunded to him by +he person to whom such
share or block of shares stands or stand retransferred.

(3) Tf the refund referred to in sub-cection (2) is not made within
the period of thirty davs from the date of the direction referred to in sub-
section (1N tha Central (overnment <hall, on the anplication of the person
entitled to cet the refund, direct by order, the refund of such amount and
such order may be enforced as if it were a decree made by a civil court.
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(4) The person o whom any share or block of shares stands or stand
retransferred under sub-section (2) shall, on making refund under sub-
section (2) or sub-section (3), be eligible to exercise voting or other rights
attaching to such share or block of shares.

30F. Every request made to the Central Government for according
its approval to the proposal for the acquisition of any share referred to in
section 30B or the transfer of any share referred to in section 30D shall
be presumed to have been granted unless, within a period of sixty days
from the date of receipt of such request, the Central Government commu-
nicates to the person by whom the request was made, that the approval
prayed for cannot be granted.

30G. Nothing contained in section 30B [except sub-section (2)
thereof] shall apply to the transfer of any share to, and nothing in section
30C, section 30D or section 30E ghall apply to the transfer of any share
by,~-~

(a) any company in which not less than fifty-one per cent. of
the share capital is held by the Central Government;

(b) any corporation (not being a company) established by or
under any Central Act;

(¢) any flnancial institution.’.
24, In section 31 of the principal Act,—

(a) in sub-section (1), for the words “one or more monopolistic
undertakings are indulging in any monopolistic trade practice”, the words
“the owners of one or more undertakings are indulging in any practice,
which is, or, may be, a monopolistic trade practice” shall be substituted;

(b) to sub-section (I), the following provige shall be added, name-
ly:—-

“Provided that where the Commission receives any information,
or comes to know, that the owner of any undertaking is, or, the owners
of two or more undertakings are, indulging in any trade practice,
which is, or may be, a monopolistic trade practice, or that monopolistic
trade practices prevail in respect of any goods or services, it may on
its own motion, and notwithstanding that no reference has been made

to it by the Central Government under this sub-section, make an inquiry
into the matter.”;

(c) in sub-section (2), after the words “or is lkely to operate against
the public interest,”, the words “it shall make a report to the Central Gov-

ernment as to its findings thereon and on receipt of such report,” shall be
inserted;

(d) after sub-section (2), the following sub-section shall be inserted,
namely:— '

“(2A) If any such report contains a finding of the Commission
to the effect that the owner of any undertaking is, or, the owners of
two or more undertakings are, indulging in any monopolistic trade
practice, or that monopolistic trade practice prevails in respect of any
goods or services, and the Central Government is satisfied that jt 1§
necessary to take steps to remedy or prevent any mischiefs which
result or may result from such monopolistic trade practice, ang that
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such monopolistic trade practicc does not fall within any of the
exceptions specificd in section 32, it may, notwithstunding anything
contained elsewhere in this Act or in any other law for the time being
in force, make such orders as it may think fit,—

(a) prohibiting the owned of the concerned undertaking
or the owners of the concerned undertakings, ag the case may be,
from continuing to indulge in such monopolistic trade practice; or

(b) prohibiting the owners of any class of undertakings or
undertakings generally, from continuing to indulge in any mono-
polistic trade practices in relation to such goods or services, and

may also make such other orders as it may think fit to remedy or pre-
vent any mischief which results, or may result, from the continuation
of monopolistic trade practices in relation to the goods and services
aforesaid.”;

(¢) in sub-section (3).—

() for the words “Any order made by the Central Government
under this section may include, an order”, the words, brackets, figure
and letter “Without prejudice to the generality of the powers conferred
by sub-section (24), any order made by the Central Government
under this section may also include an order” shall be substituted;

(#) in clauses (a) and (h), for the words “production, supply”,
the words “production, storage, supply” shall be substituted;

(iil) after clause (e), the following clauses shall be inserted,
namely:— {

“(f) regulating the profits which may be derived from thq
production, storage, supply, distribution or control of goods
or from the provision of any service;

() regulating the quality of any goods or the provision
of any service so that the standards thereof may not deteriorate.”?

(f) after sub-section (3), the following sub-section shall be inserted,

namely:—

“(4) Whenever any order is made by the Central Government
under sub-section (24) prohibiting the owner of any undertaking or
class of undertakings or undertakings generally from continuing to
indulge in any monopolistic trade practice,—

(@) the owner of any undertaking or the owners of under-
takings of any class, as the case may be, shall, within thirty days
from the date of receipt of such order (or within such further time
as the Central Government may, on sufficient cause being shown,
allow) communicate to the Central Government his or their com-
pliance with the order; and ’

(b) the Director General shall within ninety days from the
date of sach order (or from the expiry of the further time allowed
by the Central Government) inform the Centrat Government,
whether the order made by it has been complied with, and where
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the Director General bas any reason to believe that any such
order has been, or is being, contravened by the owner of any
undertaking, he shall inform the Central Government about the
particulars of thc owner of such undertaking, to enable that
Government to take such action, under this Act, as it may think
fit.”, :

25. For section 32 of
substituted, namely.—

the principal Act, the following section shall be

“32, For the purposes of this Act, every monopolistic trade practice
shall be deemed to be precjudicial to the public interest, except where—

(a) such trade practice is expressly authorised by any enact-
ment for the time being in force, or

(b) the Central Government, being satisfied that any such trade
practice is necessary—

(i) to meet the requirements of the defence of India or any
part thereof, or for the security of the State; or

(if) to ensure the maintenance of supply of goods and ser-
vices esgential to the community; or

(i) to give effect to the terms of any agreement to which
the Central Government js a party, 7

by a written order, permits the owner of any undertaking to carry on
any such trade practice.”.

26. In Chapter V of the principal Act,—
(i) for the hecading, the following shall be substituted, namely:—
"“RESTRICTIVE TRADE PRACTICES AND UNFAIR TRADE PRACTICES”; ’

(i) below the said hcading, the following word, letter and sub-head-
ing shall be inserted, namely:—

‘.PART A
Registration of Agreements Relating tv Restrictive Trade Practices”
27. In section 33 of the principal Act,—

(a) in sub-section (1),—

(?) in the opening portion for the words “Any agreement relating
lo a restrictive trade practice falling within one or more of the follow-
ing categories shall be subject {o registration”, the words “Bvery
agreement falling within one or more of the following categories shall
be deemed, for the purposcs of this Act. to be an agreement relating

to restrictive trade practices and shall be subject to registration”,
shall be substituted:

(ii) after clause (j), the following clauses shall

be
namely:—

inserted,

“(ja)y any agreement restricting in any manner, the ¢lass o

number of wholesalers, producer or suppliers from whom any
goods may be bought;
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(jb) any agreement ag {o the bids which any of the parties
thereto may offer at an auction for the sale of goods or anmy
agreement whereby any party thereto agrees to abstain from
biding at any auction for the sale of goods;”.

(b) in sub-section (2), for the words “production, supply”, the
words “production, storage, supply”’ shall be substituted.

28. Section 34 of the principal Act shall be omitted.

29, In Explanation 1 to section 35 of the principal Act, for the words “pro-
duction, supply”, the words “production, storage, supply” shall be substituted.

30. 1n Chapter V of the principal Act, after section 36, the following Part
shall be inserted, namely:—

‘ParRT B
Unfaiy Trade Practices

36A. In this Part, unless the context otherwise requires, ‘‘unfain
trade practice” means a trade practice which for the purpose of promoting
the sale, use or supply of any goods or for the provision of any services,
adopts one or more of the following practices and thereby causes loss or
injury to the consumers of such goods or services, whether by eliminating

or restricting competition or otherwise, namely:—
(1) the practice of making any statement, whether orally or in

writing or by visible representation which,—

(i) falsely represents that the goods are of a particular
standard, quality, grade, composition, style or model;

(if) falsely represents that the services are of a particular
standard, quality or grade;

(iii) falsely represents any re-built, second-hand, renova-
ted, reconditioned or old goods as new goods;

(iv) represents that the goods or services have sponsorship,
approval, performance, characteristics, accessories, uses or bene
fits which such goods or services do not have;

(v) represents that the seller or the supplier has a sponsor-
ship or approval or affiliation which such seller or supplier does
not have;

(vi) makes a false or misleading representation concerning
the need for, or the usefulness of, any goods or services;

(vii) gives to the public any warranty or guarantee of the
performance, efficacy or length of life of a product or of any
goods that is not based on an adequate or proper test thereof:

Provided that where a defence is raised to the effect that
such warranty or guarantee is based on adequate or proper test,
the burdon of proof of such defence shall lie on the person raising
such defence;

(viii) makes to the public a representation in a form that
purports to be—

(i) a warranty or guarantee of a product or of any
goods or services; or
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(&) a promise to replace, maintain or repair an article
Or any part thereof or to repeat or continue a service until
it has achieved a specified result,

if such purporicd warranly or guarantee or promise is materially
misleading or if there is no reasonable prospect that such war-
ranty, guarantec or promise will be carried out;

(ix) materially misleads the public concerning the price at
which a product or like products or goods or services, have
been, or are, ordinarily sold or provided, and, for this purpose,
a representation as to price shall be deemed to refer to the
price at which the product or goods or services has or have been

sold by sellers or provided by supplierg generally in the relevant
market unless it is clearly specified to be the price at which the
product has been sold or services have been provided by the
person by whom or on whose behalf the represemtation is made;

(x) gives false or misleading facts disparaging the goods,
secvices or trade of another person. :

Explanation.—For the purposes of clause (1), a statement
that js—

(a) expressed on an article offered or displayed for sale,
or op its wrapper or container; or

(b) expressed on anything attached to, inserted in, or
accompanying, an article offered or displayed for sale, or on
anything on which the article is mounted for display or sale,
or

(¢) contained in or on anything that is sold, sent deli-
vered, transmitted or in any other manner whatsoever made
available .0 u member of the public,

ghall be deemed to be a statement made to the public by, and
only by, the person who had caused the statement to be so ex-

pressed, made or contained;

(2) permits the publication of any advertisement whether in any
newspaper or ctherwise, for the sale or supply at a bargajn price, of
goods or services that arc not intended to be offered for sale or supply
at the bargain price, or for a period that is, and in quantities _that ate,
reasonable, having regard to the nature of the market in which the
business is carried on, the nature and size of business, and the nature

of the advertisement.
Explanation.—For the purpose of clause (2), “bargain price”
meeans—

(a) a price that is stated in any advcrtisement to be a bar-
gain price, by reference to an ordinary price or otherwise, or

(b) a price that a person who®reads, hears, or sees t_he
advertisement, would reasonably understand to be a bargain price
having regard to the prices at which the product advertised or like

products are ordinarily sold;
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(3) permits—

(@) the offering of gifts, prizes or other items with the in-
tention of not providing them as offered or creating the impression
that something is being given or offered free of charge when if: ig
fully or partly covered by the amount charged in the transaction
as a whole,

(b) the conduct of any contest, lottery, game of chance or
skill, for the purpose of promoting, directly or indirectly, the sale,
use or supply of any product or any businesg interest;

(4) permits the sale or supply of goods intended to be used,
or are of a kind likely to be used, by consumers, knowing or having
reason to believe that the goods do not comply with the standards
prescribed by competent authority relating to performance, composi-
tion, contents, design, constructions, finishing or packaging s are
- necessary to prevent or reduce the risk of injury to the person
using the goods;

(5) permits the hoarding or destruction of goods, or refuses to
sell the goods or to make them available for sale, or to provide any
service, if such hoarding or destruction or refusal raises or {ends to~
raise or is intended to raise, the cost of those or other similar goodg or

services.
Inquiry 36B. The Commission may inquire into any unfair trade practice,—
Into unfair
trade prac- (a) upon receiving a complaint of facts which constitutes such
tices by practice from any trade or consumers® association having a member-
g‘;ﬁlm‘s' ship of not less than twenty-five persons or from twenty-five or more
’ consumers; or
(b) upon a reference made to it by the Central Government or a
State Government;

(¢) upon an application made (o i by the Director General; or

(d) upon its own knowledge or information,
Investiga- 36C. In respect of any unfair trade practice of which complaint is
tfm: by GP‘- made under clausc (a) of section 36B, the Commission shall, before issu-
:ia?r - ing any process requiring the attendance of the person complained against,
beforo an cause a preliminary investigation to be made by the Director General, in
{ssue of such manner as it may direct, for the purpose of satisfying itself that the
process in complaint requires to be inquired into,
certain
cases,
Powers 36D. (1) The Commission may inquire into any unfair trade practice
which be which may come before it for inquiry and, if, after such inquiry, it is  of
:;:zcise 4 opinion that the practice is prejudicial to the public interest, or to the in
by the terest of any consumer or consumers generally, it may, by order direct
Commis- that—
isnign'ring (a) the practice shall be discontinued or shall not be repeated;

ul

into an and ’
unfair (b) any agreement relating to such unfair trade practice shall be
trade prac.  void or shag stand modified in respect thereof in such manner as may
tice,

be specified in the order,
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(2) The Commission may, instcad of making any order under this
section, permit any party to carry on any trade practice, if it so applies
and takes such sieps within the time specified by the Commission as may
be necessary (o ensure that the trade practice is no longer prejudicial to the
public interest or to the interest of any consumer or consumers generally,
and, in any such case, if the Commission is satisfied that necessary steps
have been taken within the time so specified, it may decide not to make any
order under this section in respect of that trade practice.

(3) No order shall be mude under sub-section (1) in respect of any
trade practice which is expressly authoriscd by any law for the time being
in force. g

36E. Without prejudice to the provisions of section 12A, section 12B  Powerre

and section 36D, the Commission, Director General or any other person ’“:;fﬁt‘?
authorised in this behalf by the Commission or Director General, may ::ade pr:\c-

cxercise, or perform, in relation to any unfair trade practice, the same yiceq may
power or duty which it or he is empowered, or required, by or under this  be exercis-

Act to exercise, or perform, in relation to a restricted trade practice.’. ‘f?d god pes
_ Or:

in relation
to unfair
trade prac-
tices.

31. In sub-section (4) of section 37 of the principal Act,—

(i) for the words “a monopolistic undertaking is indulging in restric- :lz;:tni}
tive trade practices”, the words “the owner of any undertaking ig indulg- section 37.
ing in monopolistic trade practices” shall be substituted;

(if) the words “with regard to any monopolistic trade practice” shall
be omitted .
32, In sub-section (1) of section 38 of the principal Act,— Amend-

t of sec-
(1) 1in clause (g), the word “or”, occurring at the end, shall be omitted; 3:,? 38, e

(&) after clause (h), the following clauses shall be inserted, namely:—

“(1) that such restriction has been expressly authorised and ap-
proved by the Central Government,;

() that such restriction is necessary to meet the requirements of
the defence of India or any part thereof, or for the security of the
State; or

(k) that the restriction is necessary to ensure the maintenance of

supply of goods and services essential to the community.”.
Amend.

33. In the proviso to sub-section (3) of section 39 of the principal Act, for ~mentof
the words “trade mark by a licencee under any such licence”, the words “trade section 39.
iark or by a licencee of patent or trade mark” shall be substituted.

] Amend-
34. In section 43 of the principa] Act, for the words “call upon any me:lftof43
undertaking”, the words ‘“‘call npon the owner of any undertaking” shall be ¢ fon £
substituted.
: Amend-

35. In section 44 of the principal Act, in sub-section (1), for the words mentof

“or restrictive trade w-actice”, th» words “or restrictive, or unfair, trade section 44.

practice” shall be substituted,
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36. In section 45 of the principa]l Act,—

(i) after the words “he shall be punishable”, the words “with imprison-
ment for a term which may extend to five years, or” shall be inserted;

(ii) for the words “rupees onc lakh”, the words “rupees one lakh, or
with both” shall be substituted.

37. In section 46 of the principal Act,—

(i) after the words “he shall be punishable”, the words ‘“‘with
imprisonment for a term which may extend to five years, or” shall be
inserted;

(#) after"the words “tupees one lakh”, the words “or with both,”
shall be inserted.

A8, In section 47 of the principal Act,—

(i) for the words “two thousand rupees”, the words “five thousand
rupees” shall be substituted;

(#) for the words “two hundred rupees”, the words “five hundred
rupees” shall be substituted.

3. Tn section 48 of the principal Act,—
(1) in sub-section (I),—

(a) after the words “he shall be punishable”, the words “with
imprisonment for a term which may extend to three years, or” shall
be inserted;

(b) after the words “five thousand rupees,”, the words “or
with both,” shall be inserted;

(2) for sub-section (2), the following sub-section shall be substituted
namely:— '

“(2) If the owner of any undertaking, to which Part A of
Chapter IIT applies, fails without any reasonable excuse, to make an

application under section 26 for the registration of the undertaking
as an undertaking to which that Part applies, then—

() where the undertaking is owned by a company,—

(i) the company shall be punishable with fine which
may extend to one thowsand rupees, and where the offence

is a continuing one, with a further fine which may extend

to fifty rupees for every day, after the first, during which
such failure continves, and

(i) every officer of the company in default shall be
punishable with imprisonment for a term which may extend
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to two ycars or with fine which may extend to one thou-
sand rupees, or with both, and where the offence is a con-
tinuing one, with a further fine which may extend to fifty
rupees for every day, after the first, during which such
failure continues;

(b) where the undertaking is owned by a firm, every
partner of such firm; or where the undertaking is not owned
either by a company or by a firm, every person who owns or
controls the undertaking, shall be punishable with imprisonment
for a term which may extend to two years or with fine which
may extend (o one thousand rupees, or with both, and where
the offence is a continuing one, with a further fine which may
extend to fifty rupees for every day, after the flrst, during which
such failure continues.”.

40. After section 48 of the principal Act, the following sections gshall be
inserted, namely:—

“48A, Any person who,—

(a) having in his possession, custody or comtrol any property
which forms a part of the undertaking, or part thereof, which has
been acquired by the Centra] Government under section 27B, wrong-
fully withholds such property from the Centra]l Government or from
the person or body of persons specified by that Government; or

(b) wrongfully obtaing possession of, or retains, any property
which forms a part of the undertaking, or part thereof, which has
been acquired by the Centra] Government under section 27B; or

(¢) withholds or fails to furnish to the Central Government or to
the person or body of persons specified by that Government, any
document in his possession, custody or control relating to the
undertaking or part thereof, which has been acquired by the Central
Government under section 27B; or

(d) fails to deliver to the Central Government or any person or
body of persons specified by that Government, any assets, books of
account, registers and other documents in hjs possession, custody
or contro] relating to the undertaking or any part thereof which has
been acquired by the Central Government under section 27B; or

(¢) wrongfully removes or destroys any property which forms a
part of the undertaking or any part thereof, which has  been
acquired by the Central Government under section 27B or prefers
any claim in relation to that undertaking or any part thereof which
he knows or has reason to believe to be false or grossly inaccurate,

shall be punishable with imprisonment for a term which may cxtend to
two years and also with fine which may extend to ten thousand rupees.

Inser-
tion of
new adc-
tions 48A,
48B and
48C,
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483. (I> Any person who acquires any share in contravention of
the provisions of section 30B shall be punishable with imprisonment for a
term which may extend to three years, or with fine which may extend to
five thousand rupees, or with both.

(2) (a) Every body corpora€e which makes any transfer of shares
without giving any intimation as required by section 30C, shall be punish-
able with fine which may extend to five thousand rupees,

(b) Where any contravention of the provisions of section 30C has
been made by a company, every officer of the company who is in default
shall be punishable with imprisonment for a term which may extend to
three years, or with fine which may extend to five thousand rupees, or with

both,

(3) (a) Every body corporate which makes any transfer of shares
in contravention of the provisions of section 30D, shall be punishable with
fine which may extend to five thousand rupees.

(b) Where any contravention of the provisions of section 30D has
been made by a company, every officer of the company who is in default
ghall be punishable with imprisonment for a term which may extend to
three years, or with fine which may extend to five thousand rupees, or

with both,

(4) (a) Bvery person who transfers any share in contravention of
any order made by the Central Government under section 30C, or gives
eftect to any transfer of shares made in contravention of any direction made
by the Central Government under section 30E, or who exercises any voting
right in respect of any share in contravention of any diréction made by the
Central Government under section 30E, shall be punishable with imprison-
ment for a term which may extend to five years, and shall also be liablg_ to

fine,

(b) If any company gives effect to any voting or other right exer-
cised in relation to any share acquired in contravention of the provisions
of section 30C, or which gives effect to any voting right in contravention
of any direction made by the Central Government under section 30E, the
company shall be punishable with fine which may extend to five thousand
rupees, and every officer of the company who is in ‘default shall be punish-
able with jmprisonment for a term which may extend to three years, Or
with fine which may extend to five thousand rupees, or with both.

48C. Tf any person contravenes any order made by the Commission
under section 36D, he shall be punishable with imprisonment for a term
which may extend to three years, or with fine which may extend to ten

thousand rupees, or with bot .
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41. In sub-section (1) of section 49 of the principal Act, for the words
“to furnish any information”, the words and figures “to produce anmy
books or papers, or to furnish any information, required by the Director
General under section 11, or to furnish any information” shall be
Aubstituted.

42. Section 50 of the principal Act shall be re-numbered as sub-section
(1) thereof, and—

(a) in sub-section (1) as so re-numbered,—

(i) for the words and figures “If any person contravenes
any order made under section 13 or section 31 or section 377,
the words and flgures “A person who is deemed, under section
13, to be guilty of an offence under this Act” shall be
substituted;

(1) for the words “six months”, the words “one year” shall
be substituted;

(b) after sub-section (1) as so re-numbered, the <following

sub-sections shall be inserted, namely:—

“(2) If any person contravenes, without any reasonable
excuse, any order made by the Central Government under sec-
tion 31, or any order made by the Commission under section 37,
he shall be punishable with imprisonment for a term which
shall not be less than—

(a) in the case of the first offence, six months but not
more than two years, and

Amend-
ment of
gection 19,

Amend-
ment of
section B0,

(b) In the case of any second or subsequent offence in .

relation to the goods or services in respect of which the
flrst offence was committed, two years but not more than
flve years,

and, in either case, where the contravention is a continuing one,
also with fine which may exlend to five hundred rupees for
every day, after the first, during which such contravention
continues:

Provided that the court may, if it is satisfied that the circumstances
of any case so require, impose a sentence of imprisonment for a term
lesser than the minimum term specified in this sub-section.

(3) It any person carries on any trade practice which 1s
prohibited by this Act, he shall he punishable with imprison-
ment for a term which may extend to six months, or with fine
which may extend to five thousand rupees, or with both, and
where the offence is a continuing one, with a further fine which
may extend to flve hundred rupees for every day, after the
lrst, during which such contravention continues.”.
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43, After section 52 of the principal Act, the following sections shall

be inserted, namely: —

‘“52A. Iff any person contravenes, without any neasonable
excuse, any condition or restriction subject to which any approval,
sanction, direction or exemption in relation to any matter has heen
accorded, given, made or granted under this Act, he shall be
punishable with fine which may extend to one thou=and rupees, and
where the contravention is a continuing one, with a further fine
which may extend to one hundred rupees for every day, after the
first, during which such coniravention continues.

52B. If in any application, return, report, certificate, balance-
sheet, prospectus, statement or other document made, submitted,
furnished or produced for the purpose of any provision of this Act,
any person makes a statement,—

(@) which is false in any material particular, knowing it to
be false, or

(b) which omits to state any material fact, knowing it to
be material,

he shall be punishable with imprisonment for a term which may
extend to two years and shall also be liable to fine.”.

44. In section 55 of the principal Act,—

(a) for the words and figures “any order made by the Central
Government under Chapter ITI”, the words, brackets, letters and
figures “any decision on any question referred to in clause (a),
clause (b) or clause (c¢) of section 2A, or any order made by the
Central Government under Chapter III” shall be substituted,

(b) for the words and figures “section 13 or section 37", the
words, fignres and letter “section 13 or -section 36D or section 37”
shall be substituted,

“Presidency
“Court of

for the words
the words

45, In section 56 of the principal Act,
Magistrate or a Magistrate of the first class”,
Session” shall be substituted.

46. Section 58 of the principal Act shall be omitted,

47. In section 60 of the principal Act, after sub-gsection (2), the
following sub-section shall be inserted, namely:—

“(3) The provisions of sub-section (2) relating to the disclosure
of information shall not extend to the disclosure of the source of
such information, except where the disclogure of such source Iis
required by any court, tribunal or other authority.”.

48. In section 61 of the principal Act, for the words “restrictive trade
practices”, the words “restrictive or unfair trade practices” shall bhe

substituted. »
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49. In section 66 of the principal Act, in sub-section (2), clause (d)
shall be omitted.

50. In section 67 of the principal Act, in sub-section (2),—

(i) after clause (a), the following clause shall be inserted,
namely:—

“(aa) the form in which an application shall be made to the
Central Government under section 23 for the approval of any
scheme of merger or amalgamation of an undertaking with any
other undertaking;”;

(it) after clause (b), the following clause shall be inserted,
namely: —

“(ba) the particulars which may be required to be specified
in any intimation to the Central Government with regard to the
transfer of shares;”;

(ii) after clause (c¢), the following clause shall be inserted,
namely: —

“(ca) the duties and functions of the Director General;”;

(iv) in clause (d), the words “by the Registrar” shall be
omitted; L

(v) after clause (d), the following clause shall be inserted,
namely: —

“(da) the manner in which every authenticated copy of any
order made by the Commission in respect of any restrictive, or
unfair, t{rade practice shall be recorded;”;

(vi) after clause (g), the following clause shall be inserted,
namely:—

“(ga) the manner in which any money, standing to the
credit of any provident fund, superannuation, welfare or other
fund, which stands transferred to the Central Government or
any Government company, shall be dealt with;”.

51. After section 67 of the principal Act, the following Schedule shall
be inserled, namely:—

‘THE SCHEDULE
[See section 27B(2)]

PROVISIONS RELATING TO THE ACQUISITION OF SHARES OR UNDERTAKINGS

1. The undertaking, or any part of an undertaking, referred to
in sub-section (2) of section 27B shall include all assets, rights,
powers, authorities and privileges, and all property, movable and
immovable, cash halances, reserve funds, Investments, book-debts

Amend-
ment of
section
66.

Amend-
ment of
section
67.

Insertion
of Schedule.
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and all other rights and interests in, or arising out of, such under-
taking or, as the case may be, any part of the undertaking, as were,
immediately before the date of the acquisition under sub-section
(1) of section 27B, in the ownership, possession, power or control
of the owner of the undertaking or pari{ of the undertaking and all
books of accounti, registers, records and all other documents of
whatever nalure relating thereto, but shall not include any debts
(not being book-debts) due to such owner and, in the case of a
company owning the undertaking, or part of the undertaking, any
money recoverable by ithe company from ils shareholders or
directors,

2. Where any ghare in a company is acquired by the Central
Governmen{ under section 27B, or where ihe Central Government
having acquired any share, makes a declaraiion under sub-section
(3) of scetion 27B that such share shall be transferred to a Govern-
ment company, the company in which such share is held shall, not-
withstanding anything contained in the Companies Act, 1956, or in
the memorandum or articles of association of the company, register
the transfer of such shares in favour of the Central Government or
the Government company, as the case may be, to which such shares
are transferred,

3. (a) For the transfer to, and vesting in, the Central Govemn-
ment under sub-section (2) of scction 27B of the right, title and
Interest of the holder of the share or of the owner of the undertaking
or part thereof, as the case may be, there shall be paid by the
Central Government te the holder of such shares or owner of the

undertakiag, or parg of the wundesinking, &s the c¢ase may Dbe, an

amount eyual to the market value of such share or of the under-
taking or part thereof, as on the date immediately preceding the
date on wihich such acquisition was made,

(b) The market value referred to in clause (a) shall be given,
in cash, within thirly days from the date of ithe notificalion whereby
such acquisition has been made:

Provided that where there is a dispule as to the market value,
such value as is estimated by the Central Government shall be
given forthwith to the person entitled {hereto and the balance, if
any, =hall be given to him within thirty days from the date when
the market value is determined by the Court.

4. All property which vests in the Central Government under
sub-section (2) of section 27B, or in a Government company under
sub-seclion (3) of section 27B shall, by force of such vesting, be
freed and discharged from any trust, obligation, mortgage, charge,
lien and all other incumbrances affecting it and any attachment,
injunction or decree or order of any court or tribunal restricting the
use of such property in any manner shall be deemed to have been
withdrawn.

5. The mortgagee of any property referred to in paragraph 4 or
any other person holding any charge, lien or other interest in, or in
relation to, any such property shall be entitled to claim payment of

1 of 19586.
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the morfpege meney or other dues, in whole or in part, out of the
amount pard under parerraph 3, hut no such mortgage, charge or
lien or other interest shall be e¢nforceable against the Central
Government or the Government company n which the shares or
the undertaking or part of the underiaking is directed to he vested
under sih-cection (3) of section 27B.

6, Where the right, title and interest in relation to any shares
or undertaking or part of an undertaking, vest in a Government
company, that company shall, on and from the date of such vesting,
be deemed to have become the owner of such shares or the under-
taking or part of the undertaking, as the case may be, and the
rights and liabilities of the Central Government in relation to such
shares ov the undertaking or part of the undertaking, shall, on and
from the date of such vesting, be deemed to have become the rights
and liabilities, respectively, of the Government company.

7. (¢) Whrre no direction has heen made in relation to an
undertaking or part of the undertaking, the general superinten-
dence, dirertion, control and management of the affnirs and business
of the undertaking or part of the undertaking which has been
acquired hy the Central Government in exercise of the powers con-
“ferred on . hv sub-section (1) of section 27B shall vest, on and
from the date of the acquisition, in such person or body of persons
as may be appointed by the Central Government in this behalf
(hereafter in this Schedule referred to as the Custodian), and
thereupon the Custodian so appointed shall be entitled to exercise,
{0 the exclusion of all other persons, all such powers and do all such
things as the owner of such undertaking or part of the undertaking
is authorised 1o exercise and do.

(b) The Custodian appointed under clause (a) shall recelve
from the finds of the undertaking or part of the undertaking such
remunerstion ag may be specified by the Central Government.

8. (a) On the acquisition of an undertaking or part of an under-
taking by the Central Government in exercise of the powers con-
ferred on it by suh-section (1) of section 27B, all persons in charge
of the management of the undertaking, or part of the undertaking,
immediately hefore such acquisition shall deliver to the Central
Government, or the Government companvy notifled under sub-section
(3) of sectinn 27TB or the Custodian appointed under clause (a) of
paragraph 7, as the casc may be all assets, bhooks of account, regis-
ters and other dncuments in their custodv relating to the under-
taking or nart of the undertaking, as the case may he.

() The Central Government may ijssue such directions as it
mav deem degirahle in the circumstances of the case to the Govern-
ment companv o= the Cnstodian and the Government companvy  or
the Custodian mav alen apnly to the Central Government at anv time
for instructions ag 1o the manner in which the management of the
undertakine or part of the undertaking shall be conducted or in
relation to anv other matter arising in the course of such manage-
ment,
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(¢) Any person who has, on the date of notification made under
sub-section (1) of section 27B, in his possession or under hig control
any assets, books, documents or other papers relating to the under-
taking or part of the undertaking which have been acquired by the
Central Government and which belong to the owner of such under-
taking, or part of the undertaking, or would have so belonged if
the undertaking, or part of the undertaking had not been acquired
by the Central Government, shall be liable to account for the said
assets, books, documents and other papers to the Central Govern-
ment or the Government company or the Custodian, as the case
may be, and shall deliver them up to the Central Government, the
Government company or the Custodian orto such other person or
body of persons as the Central Government or the Government
company may specify in this behalf.

(d) The Central Government may take or cause to be taken,
all necessary steps for securing the possession of the undertaking,
or part of the undertaking, which has been acquired by it under
section 27B.

(e) Every person who has been immediately before the acquisi-
tion of an undertaking or part of an undertaking employed in rela-
tion to that undertaking, or part of the undertaking, shall become,
on and from the date of the acquisition, an employee of the Central
Government, and, where the undertaking, or part of an undertaking,
is directed by the Central Government #o vest in a Government
company, of that company, and shall hold office or service under
the Central Government or the Government company, as the case
may be, with the same rights and privileges as to pension, gratuity
gnd other matters ag would have been admissible to him if the
undertaking, or part of the undertaking, had not been transferred
to, and vested in, the Central Government or the Gavernment com-
pany and shall continue to do so unless and untll his employment
under the Central Government or the Government company s
duly terminated or until his remuneration, terms and conditions of
employment are duly altered by the Central Government or the
Government company, as the case may be.

(f) Notwithstanding anything contained in the Industrial Dis-
putes Act 1947, or in any other law for the time being in force,
the transfer of the services of any officer or other employee em-
ployed in an undertaking or part of an undertaking to the Central
Government or the Government company shall not entitle such
officer or other employee to any compensation under this Act or
under any other law for the time being in force and no such claim
shall be entertained by any court, tribunal or other authority.

(9) Where under the terms of any contract of service, or
otherwise, any person, whose services become terminated or whose
services become trangferred to the Central Government or the
Government company by reason of the ‘acquisition made under
section 27B, ig entitled to any arrears of salary or wages or any
payment for any leave not availed of or other payment, not being
a payment by way of gratuitv or pension, such person may enforce
his claim against the person by whom such undertaking or part of
the undertaking was owned before its acquisition under section
27B but not against the Central Government or the Government
company.

14 of 1947.
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(h) Where the owner of an undertaking, or part of an under-
taking, had established a provident fund, superannuation, welfare
or other fund for the benefit of the persons employed in the under-
taking, or part of the undertaking, which has been acquired under
section 27B, the monies relatable to the employees whose services
have become transferred to the Central Government or the Gov-
ernment company by or under section 27B, shall out of the monies
standing, on the date of the acquisition, to the credit of such provi-
dent fund, superannuation, welfare or other fund, stand transferred
to the Central Government or the Government company, as the
case may be, and the monies which stand so transferred shall be
dealt with by the Central Government or the Government com-
pany in such manner as may be prescribed.

8. Notwithstanding any decree, judgment or order of any court
or tribunal, or anything contained in any other law for the time
being in force, any receiver, official liquidatdr or any other person
in whose possession or cusfody or under whose control any under-
taking or part thereof, which is acquired in exercise of the powers
conferred by section 27B, may be, shall deliver possession of such
undertaking or such part thereof ag mav be in his possession,
custody or control forthwith to the Central Government or the
Government company, as the case may be,

10. (a) The owner of every undertaking, or part thereof, which
has vested in the Central Government under sub-section (2) of sec-
tion 27B, shall within such period as the Central Government may
allow in this behalf, furnish to that Government a complete inven-
tory of all the properties and assets as on the date of the notifica-
tion made under sub-section (I} of section 27B pertaining to the
undertaking, or part thereof, which has vested in the Central Gov-
ernment under sub-section (2) thereof.

(b) Where any part of the undertaking acquired by the Central
Government under sub-gection (I) of section 27B is in the posses-
sion of any receiver or official liquidator, the obligation of the owner
referred to in clause (@) shall be discharged by such receiver or
liquidator, as the case may be,

11. Every contract entered into by the owner of an undertaking,
or part of an undertaking, which has been acquired by the Central
Government in exercise of the powers conferred by sub-section (1)
of sectlon 27B for any service, sale or supply and in force immedia-
tely before the date of the notification made wunder sub-section
(1) aforesaid, shall, on and from the date of expiry of one hundred
and eighty days from the date of such notification, cease to have
effect unless such contract is, before the expiry of that period,
ratified in writing by the Central Government or the Government
company in which such undertaking has vested under section 27B,
and in ratifying such contract, the Central Government or the
Government company may make such alteration or modification
therein as it may think fit:

Provided that the Central Government or the Government com-
pany shall not omit to ratify a contract, and shall not make any
alteration or modification in a confract—

(1) unless it is satisfled that such contract is unduly onerous
or has been entered into in bad faith or {g detrimental to “the
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interests «{ the Coptra! (Government or the Government company;
and

(i.} excegi afier giving the parties to the contract a reason-
able copporiimity ¢f teing heard and except after recording in
writing ¥ rea:on, for refusal to ratify the contract or fer
making ony oslteration or modification therein,

Explanstion—In this Schedule—
(@) “Court”,—

(i) in relation to the shares of a company, has the
meanng asiignad to it in the Companies Act, 1956,

(i1} in any other case, means, the High Court exercis-
ing jurisidiction in the State in which the undertaking or
part of the undertaking is situated;

(b) “belder of a share” means the person in whose name
such share stands registered, immediately before the date of
the noiification made under sub-section (I) of section 27B, in
the kooks of the company as the holder of such share;

(c) “market value” means,—

(i) in the case of a share which is quoted on any re-
cognised sftock exchange, the value quoted at such stock
exchangz on the date immediately preceding the date on
which the notification under sub-section (1) of section
27B is made by the Central Government, and, in any other
case, such value as may be mutually agreed upon between
the holder of the share and the Central Government, or
in the akvsence of such agreement, such value as may be
determined by the Court,

(41) in the case of any undertaking or part of an
underioking, such value as may be mutually agreed upon
between the Central Government and the owner of the
undertaking or part of the undertaking, or in the absence
of such agreement, such value as may be determined by
the Court.

PART 11
AMENDMENTs TO THE COMPANIES Acrt, 1956

52. In the Companies Act, 1956 —

(a) in section 2, clause (184) and the Explanation thereto shall
be omitted;

(b) sections 108A to 108H shall be omitted, and reference in
Schedule XIIT tn <ection 108B shall be omitted.

1 of 1956,

Y
1 of 1956,
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STATEMENT OF OBJECTS AND REASUNS

The Monopolics and Restriclive Trade Piactices Act, 1969 (hereafter refer-
red to as the MR1P Act) came into clfcet frow the st sune, 1970. The High-
Powercd Expert Committec (Sachar Committec), which ieviewed the working
of this Act with a view to streamlining it, had made a number of recommenda-
lions in its Report, submitted in Augusi, 1978, for ameuding cer.ain provisions
of the Act. The need for sotac modifications in the Act was also felt in the
context of increascd emphasis on productivity and the cmerging cconomic situa-
tion in the country. By thc MRTP (Amcndment) Acy, 1982, some amend-
ments have already been made to the provisiony of sections 21 and 22 of the

Act.

2, The present Bill represents the second and final instalment of the amend-
mentg arising as a result of the recommendations made by the Sachar Committee
and the suggestions received by the Government from various quarters from
time to time., Somg of the amendments are also based on expericnce of the
working of the Act for over a decade and in the light of some judicial
pronouncements.

3. At present, therc are no specific provisions in the Act for regulating
untair trade praclices, like nisleading advertisemnents,  bargain  sclling,
etc. The Sachar Committee had, infer alia, recommended that the scope of the
Act should be enlaiged to cover unfair trade practices. The 1:gislative history
of the United States, the United Kingdom and other demoeratic and progressive
countries of the world also shows that they have .peciic legil provisions for
regulating unfair trade practices in otder to supplemien: and bolster the law
relating to resirictive trade practices. Tn the United Kingldom, the law relating
to comsumer protection vig maintenance of competition hay updergong a com-
prehensive change whercby it can now deal adequately with all trade practices
which are anti-competitive, restrictive, deceptive and unfair. There is, indeed,
a greater recognition now wll over the world that the consumer necds to be
protected not only from the effects of restricdve practices but also from prac-
tiwes which are tesorted to by the trade and industry to mislead or dupe him.
The Bill seeks to incorporate uew provisions in this regard for the protection
of the consumer,

4, At present the law requites approval of the Central Government before
any new undertaking iy established. It is felt that undertakings which do not
belong (o large houses and are “dominant™ only in a purticular product should
be discouraged from sctting vp new undertulings only in the area in which
they arc dominant. The Bill accordingly sceks Lo movide tha, dominant under-
takings, unless they propose to set up undertakings in the same linc of activity
iu which they are dominant, would bz free {rom ihe gestraints of provisions
of section 22. Similurly a lacuna in section 21, which allows undertakings to
expand in diverse line of activity by adding plont and machinery to the existing
andertaking on thie ground that the new licences for the new articles cannot be
.onstrued to  be an increase of the exis'ing licensed capacity, is sought to be
removed by providing that any preposul for production of a “new article” would
attract the preisions of section 21 ov section 22, as the case may be.
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3. At present, under section 21(4) of the Act approval of the Central Gov-
crnment 1s - not required to be obtained for effecting substantial expansion where
the same is caused by modernisation, replacement or renovation of the whole
or any part of the machinery or the installation of balancing equipment, It
has been noticel that many undertakings have been taking recourse to such
expansion to an uniimited extent in the garb of modernisation which was never
the intention. The Sachar Commitice had recommended exemption under this
section only to the extent of 25 per cent. of the licensed capacity for any pro-
posal for expansion, if caused by modernisation, replacement or ienovation
ol the whole or any part of the machinery or ins.allation of balancing equip-
ment. The Bill sceks to introduce necessary provision to give specific effect
to this recommendation,

6. The provisions of sections 108A to 108H of the Companies Act, 1956
regulate the acquisition and iranster of shares ot companies to which the provi-
sions of the MRTP Act apply. They arc really intended to prevent acquisition
or take-over of companies leading to further concentration of economic power.
As recommended by the Sachar Committee, it is considered more appropriate
that these provisions find place in the MR'IP Act with necessary modifications.
The provisions in the Companics Act are simultaneously proposed to be omitted,

7. At present, there is some vagucness with rcgard to the meaning of the
expression “undertaking” occurring in the Act. The Bill proposes to remove
this by identifying the “owner™ of the undertaking as distinct from the undertak-
ing itself, Then again, investment companies are used many times as instrument of
control in the corporate sector, presently outside the purview of the Act, by rea-
son of certain judicial pronouncementg that investment companies are not
“undertakings”. The provisions of the Bill seek to bring the investment com-
pames also within the purview of the Act. At present, section 3 of the Act
exempts certain undertakings owned and controlled by Government, Government
companies and statutory corporations, There are many big companies in the
private scctor in which financial institutions hold majority shares. A plea has
been put forth by some companies that in such situationg they will be exempt
from the provisions of the Act. The position in this regard is sought to be
made absolutely clear by the Bill.

8. The provisions rclating to “inter-connected undertakings” have led to
certain interpretative difficulties which are soaght to be removed by the Bill.
Under the law as it now stands, not less than one-third control over voting power
or composition of the Board is required to establish inter-connection, Experience
has shown that control can be exercised with not more than 25 per cent. of
the voting power or by controfling not more than 25 per cent. of the composi-
tion of the Board of Directors of a company, The Bill seeks to provide for
Sachar Committee’s recommendation in this behalf to provide for establishment
of inter-connection on the basis of not less than 25 per cent. control of voting
power or of the Board. The concept of “group”, which now finds a place in
the Companies Act and which is more relevant for the purpose of establishing
inter—connection of undertakings under the MRTP Act, is also proposed to be
incorporated by the present Bill. The definition of “group” is also proposed to|
be modified in line with the recommendation of the Sachar Committee and the
existing provision in this regard in thc Companies Act is proposed to be omitted.

9. The value of assels is an jmportant criterion for attracting the provisions
of the Act. The assets which arc to be used by companies are all shown
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in the books ol account and, hence, they should all be taken into account.
A plea is however being tuken by some companies that assets which are mort-
gaged are not tleir own assets cven if they are making use of the same, A
further plea is often tuken that liability should be deducted from assets, al-
though this view tuns countel to the commonly accepted norms of accounting,
However, to mule the matter clear beyond any doubt, the Bill seeks to make
necessary changes in the definition of “value of assets” as well as in section
20(a) where the eapression “own asscts” (which is being misinterpreted) occurs.

10. Further, various existing provisions of the Act, such as those relating
to inter-conncction, administrative machinery, determination of dominance, res-
trictive and monopolistic tiade practices, undertaking, merger, take-over and
amalgamation, appointment of directors of inter-connected undertakings, regis-
tration of undertakings, severance of inter-connection, penalties and prosecution,
appeal from the orders under the Act and certain procedural matters relating
to the administration of the Act are proposed to be streamlined for more effec-
tive tegulation ot its working and for preventing unhealthy practices.

11. The notes on clauses appended to the Bill explain in detail the provisions
of the Bill.

GULAM NABI AZAD,

¥

NEw DELHI;

The 16th December, 1983,
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Notes on clauses

Clause 2 seeks to substitute certain expressions.

Clause 3.—

Sub-clause (1) secks to define the expression “Director General” so as to
include Additional, Joint, Dcputy or Assistant Directors General of Investigation
and Registration who may be appointed under the proposed revised section 8, to
oversee the functioning of the provisions of the Act.

Sub-clause (2) sceks 1o givae effect to the Sachar Committce recommen-
dation for adopting the concept of average annual production in place of the
existing concep. of lowest production in one of the threc calendar years for
determining dominance. This sub-clause alsp sceks to clarify that the produc-
tion figures to be relied upon for determining dominance may be published by
such authority as the Central Government may, by notification, specify and need
not necessarily be published by the Cen'ral Government.

Sub-clause (3).—At present, the concept of “public financial institution”
iy limited to the definition contained in section 4A of the Companieg Act,
1956 and docs not include nationalised banks, State Bank, state financial insti-
tutions, etc. This sub—clausc proposes to definc the cxpression “financial insti-
tution” so as to widen the meaning thereof.

Sub-clause (4).—The existing definition of “goods” does wnot include
shares with the result that investment companies have remained outside the
purview of the Act. The proposed definition secks to redefine “goods” in terms
of the definition contained in the Sale of Goods Act, 1930 and also to include
products manufactured, processed or mined in India and also shares and stocks.

Sub-clause (5) sceks to adopt the more comprehensive definition of
“aroup”, as suggested by the Sachar Committee, for the purposes of the MRTP
Act.  The present definition of “group”, as contained in the Companies Act,
1956, is being omitted.

Sub-clause (6) secks to bring about necessary changes in  the definition
of “inter-connecled undertakings” in clause (g) of section 2 of the Act in the
light of the judicial pronouncements rcquiring the owner of the undertaking to
pe identificd distinctly from the undertaking i‘self as also in the light of cer-
{ain interpretations placed by courts on some of the expressions used in that
clause. This sub-clause also seeks 10 incorporat. tha criterion for determination
of control relating to the composition of the Board or the voting power, as
one-fourth share in place of the existine criterion of one-third share, as recom-
mended by the Sachar Committee.

Sub-clause (7) sceks to make certain verbal chanees in the definition of
“monor listic trade practice” in order to make the intention clear. Tt alse
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secks to incorporate within the delinition unfair mcthods or unfair or deccptive
practices.

Sub-clause (8) while defining “notification”, also propose to give effect to
the recommendation of Sachar Commillee for omission of the definition of
“monopolistic undertaking”. 1t also seeks to define “owner” of an undertaking
as distinct from the undertaking itself.

Sub-clause (9) seeks to omit the definition of “Registrar”, because the func-
tion of the Registrar would now be¢ discharged by one of the Additional, Joint,
Deputy or Assistant Directors General.

Sub-clausc (10) seeks to clarify that estimated capilal outlay is a part of
the scheme of finance.

Sub-clause (11) seeks to clarify that financing and processing would be
included within the dcfinition of “service”.

Sub-clause (12) seeks to redefine “undertaking” to include not only the
undertakings which are currently engaged in cconomic activity but had for some
reasons stopped such activity for the lime being or which are in the process
of starting such activity. The proposed dcfinition also seeks to clarify thaf
the undertaking would not only be the enterprise itself bat all its divisions and
units which may be identified in accordance with each of the activitics pursued.

Sub-clause (13).—Certain words in he present definition of “value of
assels” had created praciical diflicultics,  Accordingly, this sub-clause secks to
amit these words.

Sub-clausc (14) seeks to make certain verbal chaoges to remove interpre-
tative difficulties in the matter of resale price maintenance.,

Clause 4.—Conscquent on the introduction of the definition of “‘group”
m the Act, it is neccssary 1o provide for its determination by the Central
Government and also to take power to require the Company Law Board, which
is alrcady speciulised in such dc.ermination, {o determine “‘group™ under the
Act.

Clause 5 seeks to exempt co-operative sociclies [rom the purview of tho
Act. Tt also sceks to clarify that in determining whether an undertaking is
owncd or controlled by a corporation, shareg held by financial institutions
ghall not be taken into account.

Clause 6 secks to remove the bottlencck that may arisc owing to the ab-
scnce of the Chairman in the functioning of the MRTP Commission.

Clause 7 sccks to cmpower the Centra] Government to appoint Director
General of Investigation and Registration and as many Additional, Joint, D¢~
puty or ‘Asgistant Directors General as may be nccessary and to authorise the
Central Government {0 appoint staff of the Commission and to determine the
conditions of service of thc Director General, etc., and of the staff of the Com-
mission.

Clause 8 confcrs the necessary powers on the Director General to make
investigation for purposes of inquiry by the Commission.
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Clause 9 secks to empower the Commission to authorise any other officer
ol the Commission, other than the Director General, to exercise the same powers
as the latter may exercise for the purpose of preliminary investigation.

Clause 10 seeks to insert three new sections, viz., 12A, 12B and 12C em-
powering the Commission to exercise the power of granting injunction which is
rested in a Civil Court under the Code of Civil Procedure, and to award com-
pensation to any person suffering damage or loss and also to onforce its own
orders as if they were a decree or order of the Court.

Clause 11 seeks to insert a new .section 13A empowering the Commission
to find out by means of investigation if its orders arc being complied with,

Clause 12 seeks to make some consequential amendments in section 14,

Clause 13 seeks to clarify tbat any order passcd by a member of the Com-
mission under delegation shall be deemed to be an order of the Commission,

Clause 14 seeks to make a comsequential amendment in section 19.

Clause 15——Because of the use of the words “its own assets” in clause
(a) of section 20 of the Aci, a plea is often taken by some undertakingg that
assets which are subject to mortgage or charge, are to be excluded from the
total assets for purpose of attracting the Act. This clause, therefore, seeks to
omit the word “own” from clause (a) of section 20 and also secks to make cer-
tain verbal changes in clause (b) thereof.

Clause 16 seeks to incorporate dralfting changes consequent upon the
introduction of the concept of “owner of an undertaking” as distinct from the
“undertaking™. It also sceks lo make it clear that substanlial expansion can-
not be totally cxempt from the purview of the Act simply because there is
some modernisation, replacement, renovation or installation of balancing equip-
ment. This clause seeks to limit substantial expansion involving modernisa-
tion, etc., up to twenty-five per cent. of the existing liccnsed capacity.  This,
of course, would be in addition to the norma] increase in licensed capacity up to
(but not including) twenty-five per cent.

Clause 17 seeks to provide that while a dominant undertaking shall be
free to diversify in a line of activity different from the activity in which it is
dominant, it cannot without the approval of the Central Government, estab-
lish a new undertaking for pursuing the same line of activity. It also seeks
to provide that any proposal to manufacture a new article, even in the same
undertaking, would amount to establishment of new undertaking, Also, in
line with the revised definition of “‘undertaking”, it is proposed to provide that
cstablishing a unit or division would amount to establishment of new under-
taking,

Clause 18.—The changes proposed in thig clause to section 23 of the Act
are clarificatory in nature. At present there is no provision in section 23 for
approval of the scheme of flnance. This clause seeks to introduce necessary
provision in section 23. At present, there ig some doubt as to the extent of the
share capital of the transferee company which must be acquired in order that
such acquisition may amount to take over. A suitable Ewxplanation is proposed
to be provided under section 23 to clarify that acquisition of not lesg than twenty-
five per cent, of the voting power or the acquisition of management would
amount to take over.
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Clauses 19, 20 and 21 seck to make certain conscquential] amendments jn
sections 24, 25 and 26, respectively.

Clawse 22.~—At present, the Central Government has thc power under sec-
tion 27 to order division of undertakings. This clausc seeks to empower the
Central Government to order severance ot inter-connection between two or more
undertakings. In addition, this clause also seeks to empower the Central
Government to acquire undertakings after the order ol severance or division
and to pay compensation.

Clause 23 seeks to introduce a new Chapter, namely, Chapter I1I-A, deal-
ing with restrictions on the acquisition and transfer of shares of, or by, certain
bodies corporate. The existing provisions of sections 108A to 108G of the
Companies Act, 1956, are proposed to be incorporated in this Chapter, Simul-
taneously, the corresponding provisions in the Companieg Act are proposed to
be omitted. It is, of course, proposed not to incorporate thc provisions of
section 108H of the Companies Act which restrict the provisions for acquisition
and transfer of shareg only to MRTP companies, Under the provisions, as
introduced, any company to which Part A of Chapter III of the Act applies, will
be required to obtain approval of the Centra] Government for acquisition and
tramsfer of shares of MRTP as well as non-MRTP companies.

Clause 24 seeks to clarify that for the purpose of invoking, the provisions
of sectionp 31 relating to monopolistic trade practices, it is enough if an under-
taking is indulging in such practice and it is not necessary that such practice
must be indulged in by monopolistic undertaking. It also seeks to empower
the Commission to initiate sue motu inquiry into any monopolistic trade prac-
lice and to report jts findings thereon to the Central Government. The other
changes proposed in this clause are consequential and incidental.

Clause 25 secks to substitute section 32 to cxpressly provide that a mono-
polistic trade practice would be per se prejudicial to the public interest except
where such practice is permitted by the Central Government in certain cases.

Clauses 26 and 30 seek to divide Chapter V into two parts, viz., Part A
and Part B, and further seek to insert Part B relating to unfair trade practices.

Certain well known unfair trade practices like false and misleading adver-
lisements, bargain and switch selling, conducting promotional contests, hoard-
ing and destruction of goods, etc., are proposed to be regulated by the provi-
sions of this new Part added to Chapter V of the Act in the same manner as
restrictive trade practices are being regulated at present.

Clause 27 seeks to amend section 33 to provide that every agreement fall-
ing within one or more of the categories specified thercin shall be deemed to be
an agreement relating to restrictive trade practices and shall be subject to regis-
tration under the Act, and also seeks to include in the section certain agreements
which shall also be liable to registration.

Clause 28 seeks to omit section 34 which has become unnecessary by reason
of the provisions of section 8, as sought to be substituted by this Bill.

Clause 29 seeks to make a consequential amendment in section 35.
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Clause 31 secks to clarify that the section would apply if the practice is
a monopolistic practice, whether, or not the undertaking indulging in such
practice is a monopolistic undertaking.

Clause 32 seeks to expand the scope of exceptions which a party can plead
in order that a particulur restrictive trade practice may be permitted in public
interest.

Clauses 33 and 34 seck to make minor verbal amendments in sections 39
and 43, respectively.

Clauses 35 to 39 seek to make a consequential amendment in sections 44,
45, 46, 47 and 48, respectively.

Clause 40 seeks to introduce thrce mew sections, namely, sections 48A, 48B
and 48C providing for penalty for wrongfully withholding possession of property
in respect of acquisition madc by the Central Government under section 27B
dealing with division of undertakings and severance of inter-connection and fod
other offences.

Clause 41 seeks to amend sub-section (1) of section 49 to change the
scope of the penalty provision in respect of non-furnishing of documents and
information to the Director General.

Clause 42 secks to enlarge the scope of penalty provided in section 50.

Clause 43.—At present the Act is silent as to the penalty which should
be imposcd for the contravention of any condition or restriction imposed while
according approval, etc., under section 54. This clause seeks to iptroduce new
scctions 52A and 52B for dealing with such contravention and providing a new
penalty for suppression of material facts or for making false statement for sup-
pressing of material facts in a document which a party is required to furnish
under the Act.

Clause 44.—Consequent on the introduction of the new provision under
scction 2A for the determination of “group” and making of an order by the
Commission under new scction 36D with regard to unfair trade practice, sec-
tion 55 of the Act which provides for appcal to Supreme Court, is proposed
to be modified to provide for appeal against the orders detenmining group under
sections 2A and 36D, respectively.

Clause 45 secks to amend scction 56 to confer jurisdiction on the Court of
Session for taking cognizance of the offences under the Act,

Clause 46 seeks to omit scclion 58.

Clause 47 secks to amend scction 60 with a view to protecting the non-
disclosure of sources of information in certain cascs.

Clause 48 secks lo make u minor verbal amendments in section 61.

Clauses 49 and 50 scek to make consequential amendmentg in sections 66
and 67, respectively.

Clause 51.—This clause introduces a Schedule for making a necessary pro-
vision relating to acquisition of shares or undertakings or part thereof.

Clause 52 seeks to omil clause (18A) of section 2 and sections 108A to
108H from the Companics Act, 1956.
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FINANCIAL MEMORANDUM

Clause 7 of the Bill sceks to substitule seclion 8 of the Act (o cnable the
Central Government tg appoint a Director General of Investigation and Regis-
‘ration and as many Additional, Joint, Deputy or Assistant Directors General
of Investigation and Registration and also the staff of the Commission, as it
may think fit.

Clause 22 of the Bill secks tp insert sections 27A and 27B in the Act.
Under sub-section (1) of section 27B, as so proposed to bec inserted, the
Central Government will have power to acquire shares or any undertak-
ing or part thereof which may be nccessary for the purpose of causing sever-
ance of inter-connection between undertakings.

Clause 23 seeks to insert sectioms 30A to 30G in the Act, Clause (b)
of sub-section (2) of section 30C empowers the Central Government to trans-
fer to itself certain sharcs of companies engaged in any industry specified in
Schedule XIIT to the Companics Act, 1956 and to pay thc market value of
such shares.

The provisions of the Bill with regard to the dominant undertakings and
inter-connected undertakings would increase the workload of the Department
of Company Affairs. Further, consequent on the introduction of the provisions
relating to the transfer of shares with 5 view to preventing concentration of
economic power to the common detriment, some additional workload would
devolve on the Department of Company Affairs. The increase in the number
of applications to the Central Government under sections 21, 22 and 23 of the
Act, as a result of the amendments proposed in the Bill, would algn increase
the workload of the Department of Company Affairs.

In view of the inclusion in the Bill, of the provisions relating to unfait
trade practices. there would be considerable incrcase in the workload of the
Monopolics and Restrictive Trade Practices Commission. Consequently addi-
tion to the number of the Members of the Commission and of its staff would
be necessary.

The rccurring and non-recurring expenditure from the Consolidated Fund
of Tndia which would be involved in giving effect to the provisions of the Bill,
if it is enacted, and also for mecting the additional expenditure which
would be needed for increasing the strength of the Department of Companv
Affairs and also of the MRTP Commission, would be of the order of
Rs, 62,00,000, as detailed below:

1. Recurring expenditure on  pay and allowances

in the Department of Company Affairs. Rs. 2,50,000
2. Recurring cxpenditure on pay and allowances

and contingencies in the MRTP Commission. Rs. 7,00,000
3. Non-recurring cxpenditure, Rs. 2,50,000
4, Lumpsum provision for purchase of shares, Rs. 50,00,000

Torar: Rs. 62,00,000

2. The Bill, 'if enacted, will not involve any other expenditure of a recur-
ring or mon-recurring nature.
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MEMORANDUM REGARDING DELEGATHD LEGISLATION

Clause 3, sub-clause (3), proposes to insert clause (da) in section 2 of
the Act. Sub-clause (vii) of the said clause empowers the Central Govern-
ment to specify, by notification, any other institution as a flmancial imstitution
for the purposes of the said clause.

2. Clause 5 secks (o insert a new clause (f) in gection 3 of the Act, It
will enable the Central Government to make the Act applicable to any woder-
taking owned by a registered co-operative society.

3. Clause 14 seeks to make certain verbal amendments in mectiom 19
of the Act to include unfair trade practices. The manner In which orders made
by the Commission in respect of unfair trade practices will be recorded by
the Registrar of agreements will also be prescribed by rwles, ag required by
section 18.

4. Clause 18 seeks to amend section 23 of the Act, Clause (b) of sub-
gection (2), as proposed to be substituted, empowerg the Central Government
to make rules for prescribing a form for the purpose of the said clause. Sub-
section (4), ag proposcd to be substituted, empowers the Ceptral Government
to make rules for prescribing certaln matters for the purpose of that sub-gsction.

5. Clause 23 seeks to insert a new Chapter IIIA consigting of gections
30A to 30G in the Act. Sub-section (1) of section 30C empowers the Central
Government to prescribe, by rules, certain particulars for the purposes of that
section.

6. Clause 51 seeks to insert a new Schedule in the Act. Sub-paragraph
(h) of paragraph 8 of the Schedule empowers the Central Government to make
rules relating to the manner in which monies transferred to that Government
under the said paragraph may be dealt with.

7. The matters in respect of which the Central Government have been
empowered to make rules relate to matters of procedure and detail. The
delegation of Icgislative power is, therefore, of a normal charaeter,

SUDARSHAN AGARWAL,

Seacretery-General.
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