Bl Eares uﬁ;rrmn-

NSRRI

RHTE S USIT V1o I 8RT YpIierd

e, |IFAR, 19 Jells, 2010 /28 T9IG, 1932

fRAMe Uey SRR
INDUSTRIES DEPARTMENT

NOTIFICATION

Shimla-171002 the 14th July, 2010

No.Ind-A( C )4-1/2008.—n pursuance of section 7(2) of State FinancialpGaation Act,
1951(as amended upto date), the Governor, HimaEhatlesh hereby accords approval for
providing unconditional & irrevocable guarantee faising Rs. 16.05 Crores through non-SLR
bonds by HPFC subject to the conditions that thhanger fees shall not exceed 0.5% and the
interest payable on the bonds be fixed throughibgldrocess. HP Financial Corporation will pay
guarantee fee & commitment charges at the prestrdges.
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The other terms and conditions for the proposed3IoR bonds would be as under.—

1. Size Rs.16.05 crores
2. Nature of Bound Non-SLR, Taxable, Non-conveetibl
Bonds
3. Tenure 10 years.
4. Put/call option At the end of 6th year
5. Redemption At the end of 6th, 7th, 8th, 9th &Hhlp
years in the ratio of 20:20:20:20:20.
6. Security & guarantee Unconditional & irrevocableéState
Government guarantee.
7. Minimum Application Money. Rs. 25 lakh(One Bond)
8. Value of each Bound Rs. 25 lakh
9. Payment of interest Annually
10. Arranger fee (except the amoufto be quoted by the arranger.
invested by Cooperative Banks andhe arranger fee shall not exceed 0.5%;
PSUs of Himachal Pradesh) not |to
exceed 0.5% inclusive all.
11. Transferability By endorsement and delivery
12 Coupon 9.50% to 10.50% through bidding process

This issue with the prior concurrence of the Fosdepartment obtainedde their U.O.
No. Fin-IF/51435359 dated 28.6.2010.

By Order,
Sd/-
Principal Secretary (Inds.).

Ref.02/2009

SH SITA RAM V/S D.F.O. KHALINI

29.5.2010: -

Present: -  Sh. J.R. Sharma Advocate for the Bedti
Sh. Sandeep Attri, Ld,DDA for respondent with Shsheel Kumar,
Dy. Ranger.

In view of the statement of the petitioner, relmmt separately, the claim petition stands dismissed
withdrawn for having been compromised. Consequettily reference stands answered accordingly. kep# of this
award be sent to the appropriate government foligatton in official gazette. File, after complatiobe consigned to
records.

Announced:
29.5.2010.
Presiding Judge,
Labour Court, Shimla.
Ref.28/2009
SH HARBANS LAL V/S D.F.O. KHALINI
29.5.2010: -

Present: -  Sh. J.R. Sharma Advocate for the Bedti
Sh. Sandeep Attri, Ld,DDA for respondent with Shsheel Kumar,
Dy. Ranger.
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In view of the statement of the petitioner, re@ardseparately, the claim petition stands dismiszed
withdrawn for having been compromised. Consequettily reference stands answered accordingly. kepg of this
award be sent to the appropriate government foligatton in official gazette. File, after complatiobe consigned to
records.

Announced:
29.5.2010.
Presiding Judge,
Labour Court, Shimla.
Ref.532005
SH ANIL KUMAR MEHTA V/S M/S INDOFARM EQUIPMENT LTD.BADDI
29.5.2010: -
Present: -  Sh. A.K.Mehta, petitioner in person.

None for respondent.

The pwetitioner has filed photo attested copyhefidon’ble High Court dated 27.05.2010, the attestay of
which is on the file, application number 139 of 300

I have gone through the orders of the Hon’ble Highurt. In its para No.3, it has been stated/mesticthat
this reference number 53 of 2005, on the file &f tlabour court, Shimla will stand stuck off frors file. Since this
reference No. 53 of 2005 also stands amicablyeskttionsequent upon
the order passed by the Hon’ble High Court in LP& 18/2010 and LPA No. 20/2010, my answer to thieremce is
accordingly. Let a copy of this award be sent t® #ppropriate government for publication in officjmzette. File,
after completion, be consigned to records.

Announced:
29.5.2010.

Presiding Judge,
Labour Court, Shimla.

Ref.104/2009

SH SARWAN KUMAR V/S THE MANAGER, TIBETIAN TOPAN GOR WELFARE SOCIETY, SIRMOUR

31.5.2010: -
Present: -  Petitioner with Sh. Virender Sharmaydedite for the Petitioner.
Sh. Rahul Mahajan, Advocate for respondent.

In view of the separate statement of the petitionecorded today, settlement has already beerctetfe
between the parties. Accordingly, the claim filedtbe petitioner stands dismissed as compromisedulRantly, the
reference stands answered. Let a copy of this abvarsent to the appropriate government for pulidinain official
gazette. File, after completion, be consigned tongs.

Announced:
31.5.2010.

Presiding Judge,
Labour Court, Shimla.
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Ref.7/2009
SH HUKAM CHAND V/S DFO, KHALINI

30.4.2010:-
Present:- Petitioner with Shri J.R.Sharma, Advedat the Petitioner.
Shri Jagdish Kanwar, Ld,DDA for respondent.

In view of the statement of the petitioner madaagowhich is on record, this reference stands areslyes
compromised, accordingly. Let a copy of this orersent to the appropriate government for pubbtcatn official
gazette. File, after completion, be consigned tonds.

Announced:
30.4.2010.
Presiding Judge,
Labour Court, Shimla.
Ref,.23/2007
SH.ROOP SINGH & OTHERS V/S DIRECTOR OF AGRICULTURHIMLA
12.5.2010:-

Present:- Sh Dushyany Dadwal, Advocate for petitie including
the proposed LRs of Sh Roop Singh , since dedease
Sh Jagdish Kanwer, Ld DDA for respondent.

Taking note of the proposal made by Sh Dushyamiw@as Advocate for the petitioner including the LB
late Sh.Roop Singh (deceased), upon their instnucthat , if the money , which stands depositehea stand teken in
the reply, is paid to the petitioners, then thelf mot prosecute with their claim. Sh. Mohan LakHaoight the money
by getting it withdrawn from the Bank.

Shri Dushyant Dadwal, who is representing thetipegrs including the LRs of the deceased(petitioreel)
and also the petitioners hio are are present inCihert, have stated that they are willing and retmyeceive the
amount as per their entittement and share, whistblean brought before this Court.

As per separate statement of Shri Dushyant Dadwabcate for the petitioners, i9ncluding the LRstlo¢
deceased, which has also been signed by the petisiopresent today, the money as per their entithé and share
have been paid to Sh. Dushyant Dadwal , in the Couto has further stated that as per the inswostiof the
petitioners including , that of the LRs of late Bbop Singh(Petitioner no.1) the claim of the petiér be dismissed as
compromised.

The reference which has been made this Courtédydbour Commissioner, HP is in respect of thetipaetrs
who have filed the statement of claim and also Hmian Singh S/o Sh Rattan Singh, Sh Man SinghS8&/&aran
Bahadur and Smt Shakuntla W/o Sh.Prem Bahadur. Bremecord. It is highlighted that the notices baén issued
to all the persons in respect of whom, the refexdmad been made to this Court ut expect the petit®, others did
not put their presence before this Court . Fortééson, no statement of claim was filed by saiP®ingh & others.

The petitioners including the LRs of late Sh R&pgh (petitioner No.1) have affected a compromigé
the respondent in terms of the statement of DugHyadwal, Advocate which has also been signed byp#titioners,
present today. Consequently, as far as petitioM#e have filed the statement of claim, are conegrnheir claim
stands disposed of as compromised and accordinglyteem this reference stand answered as such.

As per as other persons namely Sh Puran Singh,3#egh and Smt. Shakuntla are concerned. Whose name
do find mention in the reference , my answer to shme has to be in negative because the said gefaited to
establish their alleged claim before this Courtt hecopy of the award be sent to the appropriatemguonent for
publication in official gazette, File, after com{ian , be consigned to records.

AnnouncedL:
13,5.2010

Presiding Judge,
Labour Court, Shimla.
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Ref.24/2009

SH RAM RATTAN V/S D.F.O. KHALINI
29.5.2010: -

Present: -  Sh. J.R. Sharma Advocate for the Bredti
Sh. Sandeep Attri, Ld,DDA for respondent with Shsheel Kumar,
Dy. Ranger.

In view of the statement of Sh. J.R. Sharma, Adt®dor the petitioner, this claim petition stamilsmissed
as withdrawn for having been compromised. Consetyédhe reference stands answered accordingly.alebpy of
this award be sent to the appropriate governmemiudblication in official gazette. File, after cohafion, be consigned
to records.

Announced:
29.5.2010.
Presiding Judge,
Labour Court, Shimla.
Ref.38/2009
SH ROOP DASS V/S DFO, KHALINI
30.4.2010:-
Present:- Petitioner with Shri J.R.Sharma, Adtw®éar the Petitioner.

Shri Jagdish Kanwar, Ld,DDA for respondent.

In view of the statement of the petitioner madaatowhich is on record, this reference stands arelyes
compromised, accordingly. Let a copy of this ordersent to the appropriate government for pubbtcain official
gazette. File, after completion, be consigned tongs.

Announced:
30.4.2010.
Presiding Judge,
Labour Court, Shimla.
Ref.57/2008
SH MOHAN LAL V/S DFO, KHALINI
30.4.2010:-

Present:- Petitioner with Shri J.R.Sharma, Advedat the Petitioner.
Shri Jagdish Kanwar, Ld,DDA for respondent.

In view of the statement of the petitioner madaatowhich is on record, this reference stands arelyes
compromised, accordingly. Let a copy of this orersent to the appropriate government for pubbtcatn official
gazette. File, after completion, be consigned tonds.

Announced:
30.4.2010.

Presiding Judge,
Labour Court, Shimla.



2118 o, fRArEe UQE, 19 S[ATS, 2010 /28 IMMHE, 1932

Ref.65/2008
SH TOTA RAM V/S DFO, KHALINI
30.4.2010:-
Present:- Petitioner with Shri J.R.Sharma, Adwedar the Petitioner.

Shri Jagdish Kanwar, Ld,DDA for respondent.

In view of the statement of the petitioner madaagowhich is on record, this reference stands arsilyes
compromised, accordingly. Let a copy of this ordersent to the appropriate government for pubbtcain official
gazette. File, after completion, be consigned tonds.

Announced:
30.4.2010.
Presiding Judge,
Labour Court, Shimla.
Ref.66/2008
SH RAMESH KUMAR V/S DFO KHALINI
1.5.2010:-

Present:- Sh. Petitioner with Shri Rajesh Vermdydtate for the Petitioner.
Shri Jagdish Kanwar, Ld,DDA for respondent.

In view of the statement of the petitioner, ore tihe claim filed by him stands dismissed as wittair to
having been compromised, Consequently, the referisnanswered accordingly. Let a copy of this avisrdent to the
appropriate government for publication in officgazette. File, after completion, be consigned tonds.

Announced:
1.5.2010.
Presiding Judge,
Labour Court, Shimla.
Ref.67/2008
SH BESAR DASS V/S D.F.O. KHALINI
1.5.2010: -

Present: -  Sh. Petitioner with Shri Rajesh VerAtwhocate for the Petitioner.
Shri Jagdish Kanwar, Ld,DDA for respondent.

In view of the statement of the petitioner, ore fihe claim filed by him stands dismissed as wittair to
having been compromised, Consequently, the referisnanswered accordingly. Let a copy of this avisrdent to the
appropriate government for publication in officgalzette. File, after completion, be consigned tonds.

Announced:
1.5.2010.

Presiding Judge,
Labour Court, Shimla.
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Ref.68/2008

SH ROOP LAL V/S DFO, KHALINI

30.4.2010:-
Present:- Petitioner with Shri J.R.Sharma, Advedat the Petitioner.
Shri Jagdish Kanwar, Ld,DDA for respondent.

In view of the statement of the petitioner maddagowhich is on record, this reference stands arsilyes
compromised, accordingly. Let a copy of this orersent to the appropriate government for pubbtcatn official
gazette. File, after completion, be consigned tonds.

Announced:
30.4.2010.
Presiding Judge,
Labour Court, Shimla.
Ref.69/2008.
SH MITI SINGH V/S DFO, KHALINI
1.5.2010:-

Present:- Sh. Petitioner with Shri J.R.Sharma,o&dte for the Petitioner.
Shri Jagdish Kanwar, Ld,DDA for respondent.

In view of the statement of the petitioner, ore tihe claim filed by him stands dismissed as wittair to
having been compromised, Consequently, the referisnanswered accordingly. Let a copy of this avierdent to the
appropriate government for publication in officgazette. File, after completion, be consigned tonds.

Announced:
1.5.2010.
Presiding Judge,
Labour Court, Shimla.
Ref.70/2008
SH MOHAN LAL V/S DFO, KHALINI
30.4.2010:-

Present:- Petitioner with Shri J.R.Sharma, Advedat the Petitioner.
Shri Jagdish Kanwar, Ld,DDA for respondent.

In view of the statement of the petitioner madaagowhich is on record, this reference stands arslyes
compromised, accordingly. Let a copy of this orbersent to the appropriate government for pubbtcain official
gazette. File, after completion, be consigned tongs.

Announced:
30.4.2010.

Presiding Judge,
Labour Court, Shimla.
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Ref.92/2006
SH.KALENDER SHARMA V/S FACTORY MANAGER, DEEPAK SPINERS LTD,BADDI

8.4.2010
Present:- Sh.J.C.Bhardwaj Ld AR for petitioner.
None for respondent.

No PWs present. Many opportunities have been @éfibto the petitioner to produce his witnesses ti@n
previous date, the adjournment had been given stutgjgpayment of cost of Rs.250/- before that,atiurnments has
been given subject to payment of costs of Rs. 189/14.7.2009 and Rs.100/- on 20.10.2009. In te@samstances
when already many opportunities have been affoedatiprevious costs have also not been paid. | fevevith no
other alternative but to proceed further to ansivereference.

The reference for adjudication, sent by the appatg government, is as under:

“Whether the termination of Shri Kalender Sharma So Shri Kanhiyal Lal workmen by the
Management of M/s Deepak Spinners Ltd .121 Industal Area Baddi, Distt Solan, HP w.e.f 1.8.2004 on
the basis of domestic enquiry is proper and justid? If not, what relief of service benefits and ammt
of compensation, the above aggrieved workman is étied to?”

The assertion of the petitioner, as borne out ftbenseparate claim filed by him, is to this effd@t he was
employed as carding operator on 29.11.2001 and esdokkl 13.11.2003 and that on 14.11.2003, he waslyo
terminated from service without serving any showseanotice, charge sheet, termination letter étis. dlso averred
that he approached the respondent for his re-engagebut the management ignored to take him baatubyn Then
an artificial and bald show cause notice, dated1.9003 was sent to him by the respondent throagtstered post
and then an enquiry was conducted against him \ehéris services had already been termination dil12D03.

No reply was filed by the respondent despite ofpaty.

The contention of the petitioner is to his effdwt his services were terminated on 14.11.200Byoweithout
serving any show cause notice/ charge sheet. Fuhibekept on going to the factory from 14.11.26038.11.2003,
but the management ignored to take him back on. ddi/termination on 1.8.2004 as mentioned in #ference is
contrary to the facts.

From the statement of claim, it is further highligd that Shri Sanjeev Sharma, Advocate, had coedix
domestic enquiry against the petitioner but he atkegyedly not allowed to participate in the saidj@ny. Apart from
this, he was unable to defend himself in the enydfair the reason that he was not being aid anyisidrse allowance
by the management. From the facts narrated int#ftersent of claim, It is borne out that the petitohas assailed the
domestic enquiry, on the plea that he was not a@tbte participate in the same for the reason thaw#s not allowed
to enter the factory gate by the Security Guardréddwoer, on the said date i.e. 5.1.2004, he keptaiting till 5.00PM
but neither the said Enquiry Officer (Rajeev Sharidvocate) came to near the factory gate nor theagement
allowed him to enter inside.

Although, the petitioner has specifically alleghdt he was not allowed to enter the factory gat®.4.2004,
in order to participate in the domestic enquiryd &mat till 5.00PM,he kept on waiting at the fagtgate but there is no
substantial evidence, led by him, in support ofhsplea. Even, he did not care to step in to theegs$ box, despite
having been afforded opportunities to0 do so, fitigg supported the alleged facts narrated irstaement of claim,
on oath. It is true that the respondent has fdibefile the reply to the statement of claim fileg the petitioner but that
does not absolve the petitioner to prove this flaat he was prevented from participating in the éstic enquiry and
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that the same was conducted by Sh. Sanjeev Shadwacate when he had already been terminated femwice on
14.11.2003 and further that Sanjeev Sharma, Adeogas not competent to conduct any such enquinystgaim. In
the absence of evidence, having been led by thiopet, to prove his allegation assertions, | heefewith no other
alternate but to hold that the petitioner has €atle prove that his termination on the basis adgdld domestic enquiry
is illegal and unjustified.

For what has been stated above, the statemetsdiof filed by the petitioner is dismissed and imsequence
thereof, the reference is answered against himrafaour of the respondent. Let a copy of this aluae sent to the
appropriate government for publication in the offigazette. File, after completion, be consigreetetords.

Announced.
08-04.2010.

Presiding Judge
Labour Court, Shimla
Camp at Solan, HP.

Ref.107/2003

THE GENERAL SECRETARY HIMACHAL KHADI ASHRAM V/S HIMACHAL KHADI ASHRAM

12.5.2010:-
Present:- Sh Sanjeev Sharma , Advocate for pegitio
Sh Virender Chauhan Advocate , for the respondent

In view of the separate statement of Sh Sanjearr®&h , Advocate for the petitioners, the claim tpén
stands disposed of as compromised with the lilderthie petitioners/ workers Union to raise frasmdads , if any , as
per law.

Consequent upon , the claim petition having besepaged of as Compromised, the reference standeaed
accordingly. Let a copy of this award be sent wdppropriate government for publication in thecidf gazette. File,
after completion, be Consigned to records.

Announce:-
12.5.2010

Presiding Judge,
Labour Court, Shimla.
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IN: THE

COURT OF A0S JASWAL, PRESIDING JUDGE, HP

INDUSTRIAL TRIBUNAL-SUM-LABOUR COURT, SHIMLA.

om

sangh;

Ref heo. 8 aof 2007
Instituted on 20.2.2007:
Decided on. 13.5.2000:

Prakash C/o District Secretary, Bhartiya Mazdoor
C/o Mechanical Store-cum-— Distribution; Sub

Division; HPEWD Shimls-&.

b Ll 1 T &
‘\MM

o the
. Industrial Tribynal-Cum

L:lhour Court, SHIMLA

Petiticnet.

V5.

The Executive Enginesr, Mechanical Diwvision, HPPWD

Respondent.

Reference under 'section 10 'of thHe
Industrial Disputes Acg, 1847,

For petitlioner: Shri J.L Sharma, Advocate.
For respondent:

Shri Jagdish Kanwar, Ld., DDA.

AWARD

The reference for adjudication, sent by

the appropriate government, is as under:-

"Whether the demand raised by the District
Mazdoor Sancgh C/lo
Distribution, Sub

Secretary,  Bhar tiya

i,

Mechanical Store-cum-
Division, HPPWD Shimla-6 through their demand
notice dated 26.6.2001 (copy enclesed) before
tha Executive Enginser, Mechanical Division,
HPPHD, Dhalli, Shimla -12, is tenable, lsgal
and justified? If yes, what relief, the above
aggrieved workman is entitlied to?”

In nutshell, the gase of thHe ‘petlticner;

e has been working as store

respondent for the last 27 years. In fact, in the year,

Fﬁfig{:;hdﬁgaﬂ*“ he had been appointed as clerxk on daily wages.

H F Iadopsic’al TrThnnl!—m‘ﬂ;

Labo = Cour FHGALT

the year 1994, his services were regularized as
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950-1808 wide office order dated 24.12.19%. In temms of
the office order, he became entitled for the pay and
allowances of the post of store keeper from 1.1.1994, It
is alisged that for she reasons. Lest. ¥nown to e
respondents; the arrears of the revised pay scale for
the period from 1.1.1994 to 31.12.1994 amounting to Rs.
14,380/- were not paild to him. Although, he made several
representations, Werbal as well in writing, ¢to the
respondents, but of no avail. Since, the respondent
falled to release the arrears, aforesaid and alse that
ne reascon to the contrary were intimated, the patitioner
is entitled to such arrears with interest & 15% from

1.2:1884 ti11 4ts realization:

B3 The claim of the peétitioner has baen

contested on  having raised preliminary shijections

interalia giia maintainability, limitation and

jurisdictien. On merits, it has been maintained that the
ATTESTED arrears in the pay scale of Rs. 950-1800/- for the
»&Mﬂ" period 1.1,3934 tg 31.12.103%4 amounting to Bs. 14,626/-
-P. Industrial Tribun

hbawCumsmﬁaag been prepared and credited in thes GPF account of

"*HE‘he petitioner, wide bill no. 254 of 3I/2000. Thus, the
s B

/{a&-ﬁﬁ >
P B e

/ e 2 Titlon is not legally maintasinable:

{ JHE_F

E" L Y \ By £ilang zejoinder, ths petitionsr has
4 {:-; i e/

i s reiterated his own allegations by denying those of the

L5
W
respondent.

. The following issues were framed on

5]

! ! 23.6.2008
i T Judre, 1. whether the demand raised by the petitiener
e ) s s o through their demand rotice dated 26.6.2001
l Labo v Court. shimla = g 9 \ ;
before the Executive EBEngineer; Mechanical
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pivision,’ HEFWD, Ehalld, Shimlia-12 is
tenabla, Jegal and justified?
BERmsts

2. If issue mne.l is proved in affimmatiwve, e
what relief, the petiticner i=s entitled to?

CREC
3. Whether the present petition isg not
maintainable in the present form?
(] =3z
§. Whether the reference 15 tims barred as
alleged?
' GER s
&, Fadief,
6. I hawve heard the learned counsel for the

parties and have also gone through the record of the

ﬁﬁﬁg_‘EEé case carefully.

v €

i. For the r=asSons to ba recorded
= I

erainafter while discussing issues for dereErmination my

/;indinqs on the aforesaid issues are as under.

Issue no.l M,
2TV s TEEUE Do 2 Becomes redundant.
N ESTW o
= the Issue no.3 MNa.
H.9. Industris] Tribunsl-Cum
‘Ll‘hmu: Cﬂuﬂnsmm Igssife no.d M.
Belief. referance answered against
the petitioner, per

cperative part of award.

Reasone for fipdings.

Issue no.l

Ld. Counsel appearing on bsahalf of Ghe

setitioner, has submitted that since the respondent had
!E withheld +the arrears of the pay for the period 1in
[
-‘-\_—F = . ] " I TR e == = "
Prestire Yodee, question, the petitionsr is entitled to be awarded

H t 1aJa. i Tribunal-com-
Labus: Cour- *HiA. oot 5n the same.
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a9, ¥er rtontra, Ld. DBOA orgaed that o the
apgenca of any such rules/fgovernment instructions, the

petitioner cannot be awarded interest on the amount of

18, As psr the demand, raised by the
petitioner through District Secretary, Bhartiya Mazdoor
Sangh dated 26.%.2001, interest had been claimed on the
arrears w.e.f. 1,1.1994, till the year in Which those
were credited to his GPF account i.e. in the year 2Z000.

Uowever, when regard is given te the facts, narrated in

SOV Cop
F €xhe statement of claim, which Has Been filed before this

b

w,-? Cc.Turt, the contention of the petitioner is to this
1.' £

gffect that he has not been paid arrears te the tune of

Re

Rs. 14,550/~ for the pericd W.£.1. 1.1-2994¢ to
31.17.1694 and that on the said amount, he has claimed
interest @ 15% till its realization. The stand of the
respondent is very specific, that wvide bill no. 254 o©of
3/2000, the .arrears for the period from 1.1:7:984 &0

31.12,.3994 amounting te RS 14,626/~ have been preparsd

ATTESTED = . .
and cr®ited to the GPF account of the petitioner. Even,
o the
p. Industrisl Tribun#lCH® the demand notice, which had been raised before the
L'bnu_f Court, SHIMLA

Labour-cum—Conciliation Officer; this fact has not been

thDUR = el = Ll 15 1
deniad that arrears, for the pericd in guestion; had not
A TN

paid te him. In that notice, the petitioner through

o claim intersst on the arrears, ‘45 aforesdaid; which
were deposited in his GFF account, in the year Z000.

A From the reference, made Lo this Court, it is further
i .T:I::EE:H‘_'_"'_‘———

BT lady, boxmengaas. that it pertains  to demand matice dated

Labus Court.
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26.6.2001 as per which, the petiticner had claimed
intereat con the arrears w.e.f. 1.1.1994 ti{i: the year
2000 on which the same were credited in his GEF =2
it is not the reference, -before this Court, rhat fhe
respondents had not paid the arrears to the petitioner,
when he had raised demand notice dated 26.6.2001. In
Ehese circumstances; the only guestion which i= reduired
te be answered by this Court is whether the demand of
the petitioner, to c¢laim intersest on the arrears for the
pericd wieof: 1.1.18%1 to 31.12.19%4, ampunting to Rs.
14,626/~ az stated by the respondents, till the date
when those were cradited in His GBEF account wvide bill
no. 254 of 03/2000, is legally tenable and justlified or

not?

/\"' ; ; It has been admitted by the petitioner,
£ E -h;hﬁle appearing in the witness box as FW=1, that in the
y_e’far, 2000 he had got the arrears but only after six
years and for those years, he is reguired to ke granted
interest.

A gSTED A B T:LC Megi, (BW-1), prowves  this fact

the EP-E arrears in guestion have been paid to the
n

H¥ {ndastrial Teibw

Labowf co

: Citioner on 21.3:2000 by crediting the amount in his
AN

GPE"‘“{; soount. In the cress -examination; he admitied that

Hereet was patd to him.

From the woral evidence, as discussed

cve and alsc the pay bill Ex. PA and the schedule of

GPF deduction, Ex. PB, it stands duly proved that on

r&:ﬁ_‘ 31.3.2000, the arrears amounting to Re. 14,626/— for the
+

I]ﬂﬂgﬂ‘ : "
Hrp !.-:.lu.-nm_ﬂ*questicn, had been credited te the GPF amount

Labo - Court. !'-hlmlg

J—
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of ‘the petitinner.rwithnut paying dinterest ‘thereon,
Although, the petitioner has claimed interest @15% per
annum on  the said arrears from the date when those
became due, till the date, when those were credivted. in
his: GPF account hbut in support of such plea, no such
rulesfinstructions, issued by the government, have bsen
rought on record on the basis of which, fie can justify
his sueh claim for interest at the aforesald rate, It
has been rightly argued by Id. DDA, that in the absence
of such rules/government instructions, the petiticner
cannot be said to be entitled to claim interest on the

%m amount of arrears from 1.1.19%4 till, when those were
o
¢

feredited in his (petitioner) GPE account. I may ohserve

e

that Ld. Counsel for the petiticner could not cite any
agse law din support of ‘his contenticeon Ehat the
petiticner i5 entitled to claim intérest on the amount

in guestion Trom the date when it became dus till the

-

date, when it was credited in his GPF account. In the

absence of any such case law/instructicns, issued by the

ATTESTED government, I have ng hesitation in holding thar the

-

I Erﬁﬂh: demand raised ky the petitionsr for claiming interest @
H.P. ledustriel Tribunal-Cum
Labour Court, SHIMIRE 1= not legal, tensble and justified. Thus, my answer

mthis issue-isg in "Ha"
%
e Issue no.Z2.
T it i
Ll | In wiew of my findings on issus noll
a 'e, thia issie becomes redundsnt.
Issue no.3.
!] L5 The staotement oF clyim has besn fited by
&
P

id'rg Judge, Eetit].:me:, pursuance to the reference made to this
H T Qadustcial Tribunal-com-

Labu s Court, Shimia
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Court by the Labgour , Commissioner, HP, It could not be
shown by Ld. DBBA, as to why this claim petition is not

i 1y

maintainable. Accordingly, my answer to this issue
e,

Issue no.4d
16. In support of this issue, no Svidenoe Was
led by the respondent being the legal iszsue, Tt is well

settled that there is na limitatieon under the I, D Ach,

18947 as held by their lordship of Hon'’ble Suprems Court

as reported in (1889) 6 SCC B2, titled as Ajayab Singh

Sirhind Co-oparative Marketing -cum- processing

"The provisions of Article 137 of ILimitation Act,
1963 are not applicable to the proceedings under
the ID Act. The relief under the ID Act cannot be
denied merely on the ground of delay. The plea of

delay if raised by the employer is reguired to be
proved as a matter of fact by showing the real

prejudice and not as a merely hypothetical defence,

TITESTED
' No reference to the ILabour Court can be generally
3"1'-? “"F]T it &Eps!:ioned on the ground of delay alone”
| P, Industrial Im n
' yabour Court, SHIMLA In wiew of the abowve cited ruling, this
petition 4is held! not to be barred by lipitation.
ATRBOUR™
(W ]

\ft‘c rdingly, this issue is answered in negativa,
A

"ﬁli

Fyl Relief.
e e .
\-% : -
\ > ’ A & seghnel te my Tindings on the
4 foresaid isgsues, the 'claim of Che petitdonser I8

dismissed. Conssquently, the reference stands answered

,L:I}r against the petitioner and in favour of the respondent.
Presidiyg Jods

het a copy of this award be sent te the appropriate
H F lodustcia) Tribunal-cun.

\ Labira Coult.-Sginla
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governmeni Ior publical

after complot

b

|’JJJ E‘-f'llljpllﬂ

T y iij-;ﬁ'iur'ul Tribunal-coms
Fres L audid Cott dRimla
Industrigl Tribunsl-cum—
Labour Court,. Shimla
__u“' gt
3
N
~ "ML A
ATIESILD
/ H"i#. the
Eﬁﬁndﬂs:rm Tribunal-Cum
_Labour Cout, SHIMLA
IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA CAMP AT SOLAN
Ref no. 17 of 2003
Instituted on 3.2.2003.
Decided on. 6.5.2010.
Sanjay Kumar S/o Shri Som Parkash, House no. 230
Dagshai CAntt- 173210, District Solan, HP.
..Petitioner
VS.
The Principal, Army Public School, Dagshai, Dtti$olan, HP.
..Respondent.

Reference under section 10 of the Industrial Gtisp Act, 1947.

For petitioner: Shri J.C Bhardwaj, Ld. AR.
For respondent: Shri Rahul Mahajan, Advocate.

AWARD
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1. The reference for adjudication, sent by therapriate government, is as under:-

"Whether the retrenchment of Shri Sanjay Kumar workam S/o Shri Som Parkash w.e.f. 27.1.1999 as
alleged by the workman by the Principal, Army Publschool, Dagshai CAntt-173210, District Solan, H
legal and justified? If not, what relief of back vgges, seniority and other benefits, the above worknia
entitled to?”

2. Briefly stated, the facts of the case are thatpetitioner was appointed as ground man on.199% and
his duties were of permanent nature. Till 27.1.1989continuously remained in employment. During fieriod, he,
had done his duties with full devotion. Without gogtification, he was removed from service on 2IR29, despite
the fact that he had completed 240 days in ea@ndal year, against the provisions of Industriapbtes Act, 1947
(hereinafter referred as Act). It is further avertkat many juniors to him have been retained énsérvice/job. Since,
his services were terminated without notice andnmpyetrenchment compensation, he deserves toibstated with
all the consequential benefits.

3. The claim has been contested on having raiaedus preliminary objections including maintaiiip
and bad for non joinder of necessary parties. Oritsné& has been asserted that the petitionertemh appointed to do
the job of Safaiwala as a casual labourer on 199611t has been denied that he worked in the Sdilb27.1.1999.
His services were being engaged as and when tlaerdden excessive load of work or the regular @afaiused to
go on leave. In these circumstances, there hasrmeeiolation of the provisions of the Act.

4. The pleading of the parties, gave rise tddHewing issues, which were struck on 14.3.2007:

1. Whether the termination of the petitionernsviolation of section 25F of the Industrial DispsitAct,
19477 If so, its effect?

..OPP.
2.  Whether the petitioner is gainfully employéieso, its effect?
..OPR.
3.  Whether the reference is not maintainable?
..OPR.
4. Relief.
5. | have heard the learned counsel for theiggadnd have also gone through the record of tlse ca
carefully.

6. For the reasons to be recorded hereinaftelevdigcussing issues for determination, my findingsthe
aforesaid issues are as under.

Issue No. 1 No
Issue No. 2 Not proved.
Issue No. 3 No.
Relief. Reference answered against the petitjgres operative part of award.
REASONS FOR FINDINGS
Issue No.1

7. For the petitioner, it has been vehementlyadgthat since his services were terminated, witmatice
and paying retrenchment compensation, the sanmkedgli Ld. Counsel also submitted that on the mcsufficient
evidence has been lead to prove that the petitibadrbeen in service for more than 240 days in eatdndar year.
Moreover, since the respondent has failed to predibe attendance register, the best evidence inabe, an adverse
inference is required to be drawn against the medgiat.

8. On the other hand, it has been urged on beh#iie respondent that the appointment of theipeér was
casual in nature because his services were bejugsitoned as and when there had been rush of aadkthe regular
Safaiwala used to proceed on leave. Further, tivaseno necessity to have complied with the prowsiof the Act,
particularly, when the petitioner failed to establithat he had been in continuous service for rtttae 240 days in
each calendar year.
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9. The case of the petitioner is to this effttht he had been engaged on 17.7.1996 as groundbyridue
respondent and remained on such post till 17.1.188@n his services were illegally terminated. Whesgard is
given to his statement (PW-1), it is highlightedttthe has supported all the material facts, inolgidhat he had
worked for more than 240 days, in each calendar, yed further that Ex. P/A is the photocopy of péss book. He
further says that the attendance register was breaigtained by the School. In the cross examinatienhas admitted
of having been paid the wages/pay as per vouclmershat the same had been deposited in his bamkiatzpass book.
The last pay/wages paid to him were Rs. 1360/thfemperiod 30.4.1997 to 25.5.1997.

10. Lt. Col. S.D Lakhanpal (RW-1) has supportezldefence version and all material facts includireg the
petitioner had been engaged, on casual basis @rlL296 by way of stop gap arrangement. His serviegas
also being engaged as and when the regular swespdrto go on leave. The wages were paid to hinwvdpy of
cheques for the periods starting from 17.7.199626.5.1997. The petitioner had not completed 24@sdin any
calendar year. He denied that the petitioner retyuweorked from 17.7.1996 to 27.1.1999. The atterusaregister of
workmen of the School is being maintained but e is destroyed after five years.

11. Although, the assertion of the petitionethist he had been engaged on 17.7.1996 till 17.9.b89

his such plea does not get approval/support fromP2x the photocopy of the pass book, on whichderelied. This
document goes to show that last pay was depositaisiaccount on 6.6.1997. From this documentyérsion of Lt.

Col. S.D Lakhanpal (RW-1) that the petitioner walg paid wages through cheques and that his lagesvwere for
the period from 30.4.1997 to 25.5.1997 gets sulistad. At this sage, | would like to point out tlaitial burden was
upon the petitioner to prove that he had compléldays preceding twelve calendar months frond#te when his
services were terminated. It is true that on tleenme the respondent has not brought the attendaegister but from
the statement of RW-1 (S.D Lakhanpal), it is quilear that the same is destroyed after five yehrssuch

circumstances, particularly, when the onus was upemetitioner to have proved that he had beeeimice for 240
days preceding twelve calendar months from the, datten his were terminated, no adverse inferenoebeadrawn
against the respondent for not having producedattendance register. | may also observe that thiggper has not
examined any other employee/worker of the Schoa wduld have supported this fact that he remaineskivice till

17.1.1999. It has been held by the Hon’ble Supr@mert in AIR2006 S.C. 110 case titled &sirindernagar District

Panchyat V/s Dayabhai Amar Singthat:-

“In case workman claims to have worked for moreattn 10 years as daily wager—Apart from oral evidence
workman has not produced any evidence to prove faet he has worked for 240 days---No proof of rgite
of salary or wages or any record or order in thagard was produced: no co-worker was examined; reust
roll produced by employer has not been contradieteéd/orkman has failed to discharge his burden that he
was in employment for 240 days during preceding ddnths of date of termination of his service—
Workman not entitled for protection of Section 254fefore his service was terminated.”

12. The requirement of the provisions of the wetre to be complied with only if the petitioner tbiave
proved that he had been in job/service for 240 gagseding twelve calendar months from the dateifermination.
Since, he has not discharged this onus, | haveesdation in holding that there has not been amyation of the
provisions of the Act, particularly, section 25FeTpetitioner has also not proved on record thatjahiors to him
have been retained/engaged by the respondenhéftermoval. Accordingly, my answer to his issugmitNo”.

Issue No. 2

13. To prove this issue, the onus has been farethe respondent. | may observe that as per lvohus
should have been upon the petitioner to provettbas not gainfully employed but since the onuthf issue has
been fixed on the respondent and that at no pdititne, the fixing of this onus was challengedalvh been left with
no other alternative but to look for the evideneg by the respondent to prove this issue. Whemyrdeig given to the
statement of RW-1 (Lft. Col. S.D Lakhanpal), itresvealed that no where he has sated that theqmetitis gainfully
employed. Thus, for want of specific evidence, Idhtbat the respondent has failed to dischargethes of this issue.
Accordingly, my answer to this issue is in “No”.

Issue No. 3

14. The Ld. Counsel for the respondent arguedtheareference is not maintainable because inbadeen
made by the appropriate government. As per himagpeopriate government should have been the Gemtdanot the
Sate.

15. In my view, this contention of the Ld. Counsannot be accepted, particularly, for the rea$wi it
could not be shown on behalf of the respondent thet profits generated from the School, are crddite the
consolidated funds and not distributed to the nalip funds. Accordingly, my answer to this issaen “No”.
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RELIEF

As a sequel to my findings on the aforesaid isstiesclaim of the petitioner is dismissed with tesult, the
reference stands answered against the petitiorteinafavour of respondent. Let a copy of this awhedsent to the
appropriate government for publication in officgazette. File, after completion be consigned tonds: Announced in
the open court today this day of 6th May, 201thim presence of parties counsels.

(Parveen)
A. S JASWAL,
Presiding Judge,
Industrial Tribunal-cum-Labour Court,
Shimla, Camp at Solan.
IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA
Ref no. 20 of 2003
Instituted on 3.2.2003.
Decided on. 22.4.2010.
Arvind Kumar S/o Shri Safari Ram, Security Guatb Shri Karan Singh Chauah, DSW Physical
Education, HP University Shimla-5.
..Petitioner.
VS.
The Managing Director, Hotel Asia the Down, Ka@iatti, Shimla-5, HP.
..Respondent.
Reference under section 10 of the Industrial Gtiesp Act, 1947.
For petitioner: Shri Amit Vaid, Advocate.

For respondent: Shri Alok Ranjan, Advocate.

AWARD
1. The reference for adjudication, sent by therapriate government, is as under:-

"Whether the termination of services of Shri Arvindumar S/o Shri Safari Ram, Security Guard
by the Managing Director, Hotel Asia the Down, KalchGhatti, Shimla-10 w.e.f. 7.8.2001 without
any notice and without any chargesheet and withaamplying with the provisions of Industrial
Disputes Act, 1947 is proper and justified? If nolvhat relief of service benefits, the above
workman is entitled to?”

2. The case of the petitioner, as is borne oamfthe statement of claim filed before this Coigtto this
effect that he was employed as Security Guard/woblethe respondent and as such worked for theogpdrom
7.11.2000 to 7.8.2001 on which date his service®wearminated without assigning any reason. Hisdeswn wages
were Rs. 1530/-. In fact, feeling aggrieved by iHegal termination, he had raised an Industriaéite by serving
demand notice. The respondent while filing replytie notice had alleged that the petitioner hadoeen employed as
Security Guard/worker but was engaged as traineirie Guard initially for 85 days, which period svagain
extended upto 6.8.2001 and that his services statmmatically terminated by the efflux of time.this way, for the
first time, he (petitioner) came to know about saapricious stand of the respondent which he rdfb&ng incorrect
and malicious. It is alleged that the respondentccaot have appointed trainee workers as theablishment was not
registered under Apprenticeship Act. The allegegeparrangement was just to scuttle the aim anecolf the law
and for this reason, such acts on the part of édspandent amount to unfair labour practice. Fuytther respondent
cannot be allowed to take advantage of such illegduments to fulfill their ulterior motives. Preleg his
termination of services, the petitioner had alreadsnpleted continuous service of more than 240 .days further
averred that the petitioner had been employed apgaiork of permanent nature, and for this reasba, fglea of
automatic termination of his services does noteagisall. After his termination, fresh hands haeerbretained against
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his work and that one such person is Satish Cha8harshri Vachiter Singh. It is further averredttha (petitioner)
was also made to work with the store departmenttiar months. Further, the service conditions of Warkmen
including the petitioner, are governed by certifisénding orders which includes the mode of appoént and
termination. After his termination, he could not gesmployment and is still unemployed.

3. The claim of the petitioner has been contestechaving raised preliminary objections interaijaa
maintainability, estoppel and that he has not agged the court with clean hands. On merits, ithesen stated that
he had been employed on short term contract sutgjebe availability of work. He was employed 0t 17.2000, on his
application, for a period of 85 days ending on 3M01. As per contract, his services were to baiteated without
any order which he agreed by signing the same.ekspntract, he was to draw a consolidate sum ofLRS80/- per
month. His services stood terminated on 30.1.2808&r the expiry of contract. At that time, he diat raise any hue or
cry. On 12.2.2001, when there was rush of work, gh#tioner again approached the respondent forajoth was
engaged purely on short term contract for 85 dayling on 6.5.2001 and that after the expiry of thattract, his
services stood automatically terminated. It is @edethat during his third stint, his services wkighly unsatisfactory
for the reason that he often remained absent froty. dFor this reason, he was reprimanded orally.60h2001, he
was issued warning in reply to which he tendereiitew apology. On 6.8.2001, on the completion afitcact, his
services stood automatically terminated and he #is& the full & final settlement of his claim/weagdrom the
respondent (Hotel). Since the nature of job waglgwontractual, there was no need of serving aice and paying
any salary in lieu thereof to the petitioner. Idsnied that he has completed 240 days of contggetvice. As far as
Satish is concerned, he was also employed on &rantcontract and that his services stand termihaepresent, he
is not working with the respondent. The servicethefpetitioner were never governed by certifiethding orders for
the reason that he was purely temporary employeshori term contract.

4. By filing rejoinder, the petitioner has reétgd his own allegations by denying those of tispoadent. It
has further been asserted that he (petitioner)rhade application for employment as security guard thereafter
rendered services till 7.8.2001 from the date of Rmployment. All the alleged documents i.e work
contract/agreements had been signed by him, ortlyeatime of first employment i.e on 7.11.2000, a&sthat time he
had been told that it was mere formality as pevhawns of the respondent.

5. The following issues were framed on 5.6.2006:

1. Whether the services of the petitioner hagenbillegally terminated by the respondent without
complying with the provisions of section 25F of thdustrial Disputes Act, 19477 If so, its effect?

OPP..
2. If issue no.1 is proved in affirmative, toathelief, the petitioner is entitled to?

OPP..
3. Whether the petition in the present formas maintainable?

OPR..
4, Whether the petition is barred by limitatenmd the petitioner is having no locus standi?

OPR..
5. Relief.

6. | have heard the learned counsels for thegsaaihd have gone through the record of the caséudig.

7. For the reasons to be recorded hereinaftelevdiscussing issues for determination my findiongsthe
aforesaid issues are as under.

Issue No. 1 No.
issue No. 2 Becomes redundant.
issue No. 3 No.
issue No. 4. No.
Relief. Reference answered accordingly agairespetitioner.
REASONS FOR FINDINGS
Issue No.1

8. Ld. Counsel for the petitioner has submitteat since the petitioner had completed more th@&nd24/s in
the twelve calendar months preceding his terminatibe respondent was required to comply with thavipions of
section 25F of the Industrial Disputes Act, 194inc8, no such compliance was made, his terminasidihegal. Ld.
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Counsel further submitted that the petitioner do@sadmit his signatures on the alleged contractake, the services
of the petitioner were to be engaged for shorttimathen there was no occasion for the respontieimave reengaged
him from time to time. This, clearly goes to shdvattthe documents, allegedly got procured by tspardent, are
manufactured one. Even, in the reply which wadfiteefore Conciliation Officer, no such plea wasetalby the
respondent that the petitioner was irregular in dhigies and that he tendered apology. In order uttrdss his
contention that the job which had been offerednhio petitioner was of permanent nature, the Ld. Geudrew my
attention towards the statement of RW1, Shri Dirann wherein it has been stated that security jebblegn given to
private personnel.

9. On the other hand, Ld. Counsel for the respohtas urged that material on record clearly goeshow
that on the application of the petitioner, he hagrbemployed/engaged, purely on contract basia feeriod of 85
days, as and when the work was available and thakeathe terms of the contract, his services staadmatically
terminated after the expiry of the contract peridde Ld. Counsel also referred to Ex. RC as peckhie claim of
the petitioner was settled in full & final. Sincae employment of the petitioner was governed ke tdmporary
contract which he signed with the respondent, therg no need for issuance of notice to him astgeraquirement of
section 25F of the Industrial Disputes Act, 1947.

10. At the time of arguments, the Ld. Counseltfier petitioner has submitted that the alleged teary
contracts were not signed by the petitioner antlittteasame are manufactured documents but thigeton of the Ld.
Counsel, for petitioner, is of no help particulanwpen the regard is given to the facts narratethénrejoinder which
has been filed by the petitioner. In the rejoindehas been specifically mentioned that the patdr had signed the
documents i.e work contract/agreements but onthie@time of first employment i.e 7.11.2000. Whifgpaaring in the
witness box as PW1, the petitioner has also adanitiat Ex. RA is the copy of application which redhmade to the
respondent and that Ex. RD, copy of temporary emhti~rom, his such statement, it is quite cleat e admits that in
order to seek job from the respondent, he had raadgplication and was provided job as per temgarantract, Ex.
RD w.e.f. 7.11.2000 to 30.1.2001. The perusal ef ¢bntract goes to show that he had been employeal fixed
monthly amount of Rs. 1530/- and that his servisege to stand automatically terminated on the cetigt of the
contract period and that no separate order inréisigect was required to be passed.

11. Shri Dhani Ram Thakur, RW1 also supports thi$ that the petitioner had been engaged, onracint
basis, and that the nature of his duties were teanp@ide Ex. RD. After the expiry of the contrgariod, his services
were dispensed with and that he was reengaged .@r20Q1 vide Ex. RE and on 15.5.2001 vide Ex. RFKially, the
work and conduct of the petitioner was satisfactauy subsequently, he became habitual absentebisimegard, he
(petitioner) apologized in writing vide Ex. RB. Nieesh appointees were engaged against the posy beid by the
petitioner. Now, the security has been given tosgig personnel. The services of the petitioner haek been
terminated by the respondent. He denied that tlisgmer had been engaged as trainee and thatsedmpleted 240
days, preceding his termination.

12. From the statement of RW1, coupled with @S narrated in the rejoinder, it stands duly pdywn
record, that the petitioner had been engaged byea$gondent on the basis of temporary contraceéagents which
are Ex. RD, Ex, RE and Ex. RF which had been diglyezi by him. There is no evidence, whatsoeverreonrd, which
could show that these documents are manufacture@®argued by the Ld. Counsel for the petitiolmethe statement
of the petitioner, as PW1, it has come that hedwaudpleted 240 days in the calendar year precedmgptmination. In
the statement of RW1, this fact has not been cdicted. Moreover, from the contracts aforesaidisitfurther
highlighted that in the twelve calendar months edétg his termination, the petitioner had comple2d@ working
days. The question which now arises, is whetherébpondent was required to comply with the provisiof section
25F of the Industrial Disputes Act, 1947 beforartieiating the services of the petitioner. On theordcit has been
proved that the services of the petitioner had teegaged on temporary basis for a period of 85 dayper each
contract, the terms and conditions of which werthie effect that on the completion of period, (Estitioner) services
stood terminated automatically and no separater avele required to be passed. It has been he2@®6 LLR 1233 SC
in case titledas Vidya Vardhaka Sangha & Anr. V. Y.D Deshpande &Qhat:-

“The appointment made on probation/ad-hoc basis #ospecific period of time comes to an end by afl
of time and the person on such post can have ndtigp continue on the post. When after having actegp
the terms and conditions stipulated in the appoir@nt letter and allowed, the period for which theyere
appointed has been elapsed by efflux of time, tloayinot be permitted to challenge the validity ofeth
termination.

Incase laws titledis Punjab State Electricity Board V. Darbara Singkported in 2006 LLR 68 S.Cand
Municipal Council Samrala V. Sukhwinder Kaur repoed in 2006 LLR 1009 SGt was held that

“material on record established that engagement wbrkman was for specific period and as such his
termination will be excluded as per the provisiond section 2(oo)(bb) of the I.D Act and hence, no
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retrenchment compensation will be payable on hist&ation even when he has worked for more than 240
days in the preceding 12 calendar months.”

It was also held in (2006) 6 SCC 221, case titled as Reserve Bank didrlV. Gopinath Sharma & Anr.
that-

“Workman not appointed to any regular post but esmged on the basis of need of work on day to dayidas
held, had no right to the post.”

The Hon’ble Supreme Couirt 2006 (2) SCC 794 in case titled as Haryana StAggricultural Marketing
Board V. Subhash Chand & Anras held that

“If nature of service does not come within purvieof definition of retrenchment in section 2(00), gstion
of applicability of section 25-G does not arise. lBaperusal of offer of appointment (set out in pa&
herein) clearly shows that respondent was appointetdseasonal contracts. Hence, respondent not hgvin
been reengaged on expiry thereof, he was not retfeed within meaning of section 2(00), and his cds#
exception in section 2(oo)(bb). Hence, section 254@s inapplicable in his case and dispensing with
engagement of respondent cannot be said to be umarged in law.”

13. Thus, on the basis of the above cited rulargalso having regard to the entire evidencesoard, it can
be safely concluded that the petitioner had begmwiated on seasonal/temporary contracts, who wasetienched
within the meaning of section 2(00) of the IndwtDisputes Act, 1947 and that his case falls witBxception as
under section 2(00)(bb) of the Act. Consequentig, fietitioner fails to prove this issue, to which amswer is in ‘No’.

Issue No.2
14. Since the petitioner has failed to proveésso.1, this issue becomes redundant.

Issue No. 3

15. At the time of arguments, the Ld. Counseltifier respondent could not show as to why thisipatitn the
present form is not maintainable. Since, the refegefrom the appropriate government was receindflis Court for
adjudication, the petitioner filed statement ofimalt is not understandable as to why this petifi® not maintainable.
Accordingly by holding it to be maintainable, mysarer to this issue is in ‘No’.

Issue No.4

16. In support of this issue, no evidence wadlethe respondent being the legal issue. It i$ sedtled that
there is no limitation under the 1.D Act, 1947 awas held by their lordship ¢fon’ble Supreme Courts reported in
(1999) 6 SCC 82 incase titled as Ajayamgh Vs. Sirhind Co-operative Marketing —cum- pressingService Society
Limited and Another.as under:-

“The provisions of Article 137 of Limitation Act1963 are not applicable to the proceedings undeg b
Act. The relief under the ID Act cannot be deniedenely on the ground of delay. The plea of delayafsed
by the employer is required to be proved as a matfefact by showing the real prejudice and not as
merely hypothetical defence. No reference to thebbar Court can be generally questioned on the graun
of delay alone”

In view of the above cited ruling, this petitias ield not to be barred by limitation. Further, thepondent
has failed to show that the petitioner has no I@taadi to maintain his claim. Accordingly, thisug is answered in
negative.

RELIEF

As a sequel to my findings on the aforesaid isstiesclaim of the petitioner fails and the samdignissed
accordingly. Consequently, the reference standsenes! against the petitioner and in favour of resigmt. Let a copy
of this award be sent to the appropriate governnfi@entpublication in official gazette. File, afteompletion be
consigned to records. Announced in the open cadayt this day of 22nd April 2010 in the presencepafties
counsels.

(Parveen)
A.S JASWAL,
Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shimla.
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IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INBTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Ref no. 21 of 2007
Instituted on 16.3.2007.
Decided on. 12.5.2010.

Sant Ram S/o Shri Sahi Ram, R/o Village BahaldRap, Pulbahal, Tehsil Chopal, District Shimla, HP.
..Petitioner.
VS.
The Divisional Forest Officer, Forest Division @fal, District Shimla, HP.

..Respondent.

Reference under section 10 of the Industrial Gtisp Act, 1947.

For petitioner: Shri Peeyush Verma, Advocate.
For respondent: Shri Jagdish Kanwar, Ld. DDA.

AWARD
1. The reference for adjudication, sent by therepriate government, is as under:-

"Whether the action of the Divisional forestOfficeForest Division Chopal, District Shimla, HP to gé&v
break in service period time and again and finaltlgrminated w.e.f. 21.2.2002 without complying the
provisions of the Industrial disputes Act, 1947 wbas junior to him are retained by the employer as
alleged by the workman is proper and justified? nbt, what relief of service benefits and the amouoft
compensation, the above aggrieved workman is esditio?”

2. In nutshell, the case of the petitioner, &t tihe had been engaged as daily wages Chowkimtagvghere
in the month of June/July, 1998 and as such wonkddrest nursery, village Bhaila, Tehsil Chopakfict Shimla,
continuously till 31.7.2001 when his services werally terminated by forest guard of the beat coned. He had also
not been paid salary/wages for the period 21.4.1©990.5.1999, 21.6.2000 t020.7.2000, 21.8.200Q0®.2000,
21.10.2000 to 20.11.2000 and 1.1.2001 to 31.7.208@4pite the fact that during the said period,dmained on duty
as Chowkidar at the said forest. Before terminatirsgservices, neither any show cause notice vgaésnor he was
charge sheeted. It is averred that, his terminagtnenchment from service is illegal and arbitrand that he is
required to be reinstated in service alongwitlcatisequential benefits.

3. The claim has been contested on having raigedus preliminary objections including maintairidii
and estoppel. On merits, it has been pleaded tteatpetitioner had been engaged as daily wage workerf.
21.12.1998 and not as alleged by the petitioner wee.f. June/July, 1998. In fact, he had been gedaas
casual/temporary worker to do work in “Sanji Vanjival’ as per availability of the budget for the sartenas been
denied that his services had been terminated oh2ZD1. For the period, he had worked on daily wagéth the
department, he had been paid the wages. Sinceachadt worked during the periods as alleged bypttéioner, he
was not paid the wages. It is further averred tieahad remained on nursery work upto 20.6.2000e Viotice dated
21.7.2000, he was informed regarding the completfomursery work being run under “Saniji Van Yojndlitimately,
on 6.12.2002, he refused to work on seasonal/amtalsivorks by demanding regular work which was pagsible,
since, the nursery work in “Sanji Van Yojna” hacchecompleted. It has been specifically denied tihatrespondent
had engaged any junior daily wager on any contisweork, except seasonal one. Other allegationsdeni

4. The pleading of the parties, gave rise tddfewing issues, which were struck on 17.11.2007.

1. Whether the services of the petitioner hagenbillegally terminated by the respondent without
complying with the provisions of ID Act, 1947? B sts effect?

2. Ifissue no.l is proved in affirmative, toathelief, the petitioner is entitled to?
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3. Whether the present reference is not maiakéé?

4, Relief.

5. | have heard the learned counsel for the gmarind have also gone through the record of the cas
carefully.

6. For the reasons to be recorded hereinaftelevdiscussing issues for determination my findiongsthe
aforesaid issues are as under.

Issue No.1 No
Issue No.2 become redundant.
Issue No.3 No.
Relief. Reference answered against the petitjques operative part of award.
REASONS FOR FINDINGS
Issue No.1

7. It has been urged on behalf of the petitiohet since his services were terminated, orallythouit
complying with the provisions of the Industrial piges Act, 1947 (hereinafter referred s Act), amdhier that the
juniors have been retained/engaged, his terminatidhegal and arbitrary and that the petitionerrequired to be
reinstated by also paying the back wages as wehesvages which had not been paid to him for #rmogds, he had
worked with the department.

8. On the contrary, it has been submitted on Ibelithe respondent that the petitioner had beegaged on
daily wages in order to do casual/temporary, speeibrk under “Sanji Van Yojana” as per the availigp of the
budget. The periods, for which he had worked, tlageg were also paid to him. Ld. Dy. DA further sitted that
even by way of notice dated 1.7.2000, he had befemnied regarding the completion of nursery worklem“Saniji
Van Yojan”. Despite that notice, he was engagediaity wages as per the availability of the workstlg he had
worked w.e.f 21.1.2002 to 20.2.2002. Thereaftenmdfiesed to do work as casual/temporary worker &t&2.2002 by
making a demand to do only regular work.

9. In the claim petition, it has been mentioneat the petitioner had been engaged as daily wagwlddar
somewhere in the month of June/July, 1998 andhisatervices were orally terminated on 31.7.2004.ddntention is
further to this effect that he had also not beed & wages for the periods as mentioned abospitethe fact that
he had done work.

10. Ex. PA, is the detall, in respect of the radEnce of petitioner, which goes to show that atiiti his
services, as daily wager, had been engaged wkI22998 to 7.1.1999. From this document, it isnboout that
lastly, he had worked w.e.f. 21.1.2002 to 20.2.200%ere is also a mention in this letter that foe periods, the
petitioner had worked as daily wager, the wagesvpaid to him as per vouchers. The period, for tviie had not
worked, no wages were paid.

11. On the face of this document, the assertidheopetitioner that his services had been otallyninated on
1.7.2001 gets falsified. Similarly, this documeegatives his plea that he had not been paid wagebd periods as
mentioned above. It is quite clear that duringgbdods, he had worked as daily wager, the wages peaid to him as
per vouchers, the numbers of which, have been orediin Ex. PA. Although, in the statement of petier (PW-1),
it has come that he had completed 240 days in esendar year preceding his termination but hchseersion does
not get support from Ex. PA. It is to be noted thaen in his claim petition, he has not alleged thahe twelve
months preceding his termination, he had compl2féddays.

12. It has been stated by Shri Amar Dass (RWhd{ the mandays chart of the petitioner, is corasgber the
original record. His version further goes to shbattthe petitioner had continued as daily wagepfil2.2002
in order to do seasonal nursery work subject tdlahitity of funds. Notice dated 21.7.2000 had bserved upon him
which was issued by B.O Bhalila, regarding his {feter’'s) termination but despite that, he was gegyed to do work.
Due to paucity of funds, the nursery was closede Petitioner had not approached the respondenthier
reengagement after 20.2.2002. He denied that thidoper had competed 240 days in twelve calendanths
preceding his termination.

13. From the documentary evidence on recordiqoéatly Ex. PA, mandays chart of the petitioner,which
reliance has been placed by him, it stands dubbéished that the petitioner had not completed @ in the twelve
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calendar months preceding his alleged terminafldw requirements of section 25F were to be compligd, if he
had proved on record, that, he had completed 24§ idathe preceding twelve months from the dateisftermination
i.e. 20.2.2002. At this stage, it is also to beesbed that from Ex. PA, the defence version to #ffect that the
services of the petitioner were being engaged toadoial/seasonal work under “Sanji Van Yojna” getsstantiated.

14. The another ground on which, the petitionas hssailed his alleged termination, to be illegathat,
juniors to him have either been retained in sereicthey were engaged, when his services were tetted. Although,
in the petition, he has not mentioned the namesuoff juniors allegedly retained/engaged by theardent but while
appearing in the witness box as PW-1, he has divein names as S/Shri Jagat Ram, Dalip Singh, Ngtiragh and
Smt. Kawnla Devi. His such version has been chgédrby the respondent in his cross examinatiothdrstatement
of Shri Amar Dass (RW-1), it has come that S/Shaiii) Nihal Singh and Smt. Kaula Devi are seniothi® petitioner,
who had been engaged in Jan./Feb. 1998. In the examination, he has denied that the aforesaifuarer to the
petitioner.

15. Since, the petitioner has alleged that thereashid persons, who are junior to him, have been
retained/engaged in service, the onus was upontbimrove this fact, either by way of documentavidence or by
examining the said persons as his witnesses. Ne#hg of the said persons have been examinedrbyrhsupport of
his assertion that they are junior to him nor taktany steps to get the record pertaining to thegragements as daily
wagers, produced in the Court. It has been spatiifistated by RW-1 (Amar Dass), that S/Shri Daljhal Singh and
Smt. Kaula Devi are senior to the petitioner.

16. Moreover, from the evidence on record, itjiste clear that the petitioner had been reengagedaily
wager for different periods, after his servicesevallegedly terminated on 31.7.2001. Shri Amar [{Bs&-1),
has specifically stated that after 20.2.2002, thiipner never approached the respondent fordeéagagement. This
evidence goes to show that the respondent was seatlyviling to reengage the petitioner to do cdseakonal work
as and when the same was available but the pefitiwas not inclined to do such work. In these citstances, the
petitioner also fails to prove the violation of theovisions of section 25G & 25H of the Act. I, a@igee with the
contention of the Ld. Counsel for the petitioneatthis services had been illegally terminated, eithcomplying with
the provisions of Act. Accordingly, my answer ta fgsue is in "No”.

Issue No.2

17. Inview of my findings, on issue no.1, abawes issue becomes redundant.

Issue No.3
18. The reference, which has been made to thistde required to be answered. For the respondéecauld
not be shown that as to why this reference is rattainable. Accordingly, my answer to this isssu@i“No”.

RELIEF

As a sequel to my findings on the aforesaid isstesclaim of the petitioner is dismissed with tesult, the
reference stands answered against the petitiorteinafavour of respondent. Let a copy of this awhedsent to the
appropriate government for publication in officgazette. File, after completion be consigned tonegs:

Announced in the open court today this day of M¢#y, 2010 in the presence of parties counsels.

(Parveen)

A.SJASWAL,
Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shimla.
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IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INBTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Ref no. 26 of 2008
Instituted on 9.5.2008.
Decided on. 18.5.2010.

Krishan Singh S/o Shri Sahu Ram, R/o Village KalgaP.O Pujali no.2, Tehsil Rohroo, District ShipttP.

..Petitioner.
VS.
The Divisional Manager, Forest Working DivisiorarSwati Nagar (Sawra) P.O Hatkoti, District Shintial.

..Respondent.
Reference under section 10 of the Industrial Gtisp Act, 1947.

For petitioner: Shri P.P Chauhan, Advocate.
For respondent: Shri Kunal Sharma, Advocate.

AWARD

1. The reference for adjudication, sent by therapriate government, is as under:-

"Whether the termination of services of Shri KrishaBingh S/o Shri Sahu Ram workman by the
Divisional Manager, Forest Working Division, SarswiaNagar (Sawra), P.O Hatkoti, District Shimla,
HP w.e.f. 30.5.1999 without complying the provis@wf the Industrial Disputes Act, 1947 whereas
junior to him are retained by the employer as alkstyby the workman is proper and justified? If not,
what relief of service benefits and amount of conmgation, the above aggrieved workman is entitled
to?’

2. In brief, the case of the petitioner is that28.4.1998, he was engaged as daily wage clegn#reb
respondent, initially with Truck no. HIS 1166. Tretbest of his abilities, he performed his dut{®s.29.5.1999, his
services were terminated, orally without assigrang reason. It is alleged hat he had completedd248 before his
termination. Since, the Truck, aforesaid, in whitthwas a cleaner, met with an accident, he sustameries during
the course of employment and remained under tredgtmesovernment Hospital, Rampur. The injuriesstained by
him, in the accident, resulted in his partial pemerat disability. Besides, discharging duties akareer, he also used to
work as Chowkidar. He had also filed an O.A no.&/8000 before the HP State Tribunal but the sansedigposed of
on 8.3.2006 for want of jurisdiction with liberty tpproach appropriate forum. Since, his serviegkbeen terminated
in violations of the provisions of the Industriaisputes Act, 1947 (hereinafter referred Act), heselees to be
reengaged in service with all consequential besefit

3. The claim of the petitioner has been contestettaving raised various preliminary objectionduding
maintainability. On merits, it has been asserted it the year 1999, the petitioner had only contaplel 22 days upto
May, 1999. With the accident of Truck no. HIS 11@ife services of the petitioner, as daily wage rdeawere
rendered surplus. It has been denied that he sdffpermanent disability. After the accident, thevises of the
petitioner were lastly engaged as daily wage chdaikion temporary basis, for want of sanctionedt.pOsher
allegations denied.

4. By filing rejoinder, the petitioner has redtxd his own allegations, by denying those of gspondent.

5. Pleadings of the parties gave arise to tHevahg issues which were struck on 12.5.2009.

1. Whether the termination of services of Shish&n Singh petitioner by eh Divisional Manafer,
Forest Working Division Sarswati Nagar (sawra) riist Shimla w.e.f. 30.5.1999 without
complying with the provisions of Industrial Dispatéct, 1947 and having retained the junior is
improper and unjustified as alleged ?
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2. Ifissue no.l is proved, to what relief of\see benefits and amount of compensation, theipeét
is entitled to?

3. Relief.

6. | have heard the learned counsels for theegsagnd have also gone through the record of tlse ca
carefully.

7. For the reasons to be recorded hereinaftelevdigcussing issues for determination, my findingsthe
aforesaid issues are as under.

Issue No.1 Yes.
Issue No.2 Entitled to reinstatement, with setyi@nd continuity, in service but without back veag
Relief. Reference answered in favour of thetipetér and against the respondent, per operatite pa
of award.
REASONS FOR FINDINGS
Issue No.1

8. In his affidavit, Ex. PA, the petitioner (PW-has supported all the material facts on oathcrivss
examination, he denied of not having completed @ in a calendar year preceding his termination.

9. The evidence of Shri H.C Bhardwaj (RW-1),dghis effect that except the year 1998, the petér had
not worked for 240 days in any calendar year. tndtoss examination, he admitted the mandays dbarBR/A, to be
correct as per the original and that the petitidret not been issued any notice or paid compemsatio

10. From Ex. RP/A, mandays chart, it stands gubwed that the petitioner had completed more v
days in twelve calendar months preceding his teation. It has been admitted by RW-1 (H.C Bhardwhgt the
petitioner had not been issued any notice or paidpensation before his services were terminatedhAgetitioner
has succeeded in proving that before his terminatie had completed 240 days in preceding twellendar months,
the respondent was under legal obligation to haweptied with the provisions of section 25F of thetASince, they
failed to comply with the provisions of this sectjdhe termination of the petitioner w.e.f. 30.229s illegal and
unjustified.

11. Although, the reference, made to this cdsrglso to this effect that juniors to the petigornave been
retained in service and for this reason, his teatndm is against the provisions of the Act but Imeitin the statement of
claim, the name of any such persons have been onextinor any such question was put to RW-1 (H.O@kaj) in
his cross examination. In this way, the petitiofals to establish that his termination is illegaiustified for the
reason that juniors to him have been engaged/estdim service. Consequently, my answer to thiseigsun “Yes”
accordingly.

Issue No.2

12. Before his (petitioner) termination, the petier had remained in job with the respondentdaoshort
period of about one year. In this way, by givingedegard to this fact and also other circumstarmadicularly, that
the petitioner has failed to prove that he hashea&n gainfully employed after his termination, ithout hesitation,
hold that he is not entitled for back wages. Howesince his services were terminated against pi@vs of section
25F of the Act, he is entitled to be reinstatedhvgieniority and continuity in service, without kagages. Thus, my
answer to this issue is in “Yes” accordingly.

RELIEF

As a sequel to my findings on the aforesaid isstiesclaim of the petitioner is allowed and ibislered that
he (petitioner) be reinstated in service, with egty and continuity but without back wages, frolretdate of his
termination i.e 30.5.1999. Consequently, the refegestands answered in favour of the petitioner against the
respondent. Let a copy of this award be sent t@gpeopriate government for publication in officglzette. File, after
completion be consigned to records.

Announced in the open court today this day of 18#y, 2010 in the presence of parties counsels.
(Parveen)
A.S JASWAL,

Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shimla.
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IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INBTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Ref no. 54 of 2005
Instituted on 20.6.2005.
Decided on. 18.5.2010.

1. Bhaga Ram S/o Shri Ram Krishan R/o Majra MehaO Kalka, District Panchkula, Haryana.
2.  Achro Ram S/o Shri Jia Ram R/o Village Tagnag P.O Kava, District Panchkula, Haryana.

..Petitioners.
VS.

1. The Secretary, HPSEB Kumar House, Shimla-14100
2. The Executive Engineer, HPSEB Ganvi ConstouncDivision, Jeori, Rampur Bushehr, District Shimla
HP.

..Respondents.

Reference under section 10 of the Industrial Gtisp Act, 1947.

For petitioner: Shri R.K Khidta, Advocate.
For respondent: Ms. Sharmila Patial, Advocate.

AWARD
1. The reference for adjudication, sent by therepriate government, is as under:-

"Whether the termination of services of (Shri Bhadggam S/o Shri Ram Krishan and Shri Achro Ram
S/o Shri Jia Ram workmen by the 1. Secretary, HPSEBImar House, Shimla 171004. 2. The
Executive Engineer, HPSEB, Ganvi Construction Diwi, Jeori, Rampur Bushehr, District Shimla
HP w.e.f. May, 1992 without complying the provis®mf the Industrial Disputes Act, 1947 is proper
and justified? If not, what relief of service berief and amount of compensation, the above aggrieved
workmen are entitled to?

2. Consequent upon the receipt of reference im @ourt, aforesaid Bhaga Ram (hereinafter referred
petitioner no.1) & Achroo Ram (petitioner no. d)ed statement of claim. Briefly stated facts dratf on 26.1.1987,
the petitioners were initially appointed as beldayshe respondents and worked, as such, in theeaff Central Store
Division NJPC Parwanoo controlled by the Executisregineer, HPSEB Parwanoo. On 26.2.1992, when tlagly h
completed five years of service, they were tramstefrom the said store to the office of Executirgineer, Baspa,
Investigation Division, HPSEB Jeori, now known aan@ Construction Division, HPSEB Jeori where thaped on
27.2.1992. It is alleged that without assigning eegson, their services were terminated w.e.f. 1992 by telling that
soon they would be called back for job. In this wine respondent terminated the services of thiquetrs without
complying with the provisions of Industrial Dispatéct, 1947 (hereinafter referred Act) despite fe that they had
completed 240 days in a calendar year and alsdtén violation of the Standing Orders, framed uniter Industrial
Employment (Standing Orders), 1946. Further, desgipeated assurance for their reengagement, gufuhevas not
done. On the contrary, the respondents engagecgesmns in violation of the provisions of secti@ss & H of the
Act. Thus, they deserve to be reinstated with@lsequential benefits.

4. The respondents have contested the claimeopdtitioners, on having raised preliminary obawi qua
maintainability, estoppel and delay and latches.n@mits, it has been admitted that they, (aforepeiitioners) had
joined their duties on 27.2.1992 at Ganvi ConstomctDivision, Jeori after transfer from ParwanoootiB these
petitioners had worked there upto May, 1992 andetiféer, they left the job on their own without antimation to the
Incharge of works as well Assistant Engineer, Itigasion Sub Division, Rampur. When they did natuae their
duties, a notice was issued to them to resume slbiig they failed to do the needful. In these citstances, the
respondent was left with no other alternative louterminate their services vide order dated 2.419@m the date
when they left the job. It has been denied thatfioeesaid petitioners had been assured to betagdsand that juniors
to them have either been retained in service oaged;

5. By filing rejoinder, the aforesaid petitiondrave reiterated their own allegations, by denyiage of the
respondents.
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6. Pleadings of the parties gave rise to th@Wahg issues which were struck on 23.12.2005.

1. Whether the services of the petitioners haeen wrongly terminated by respondent w.e.f May,
19927 If so, its effect?
..OPP
2. If issue no.1 is proved in affirmative, to athrelief of service benefits, the petitioners entitled
to?
..OPP
3. Whether the petition in the present formas maintainable?
..OPR
4, Whether the petitioners are estopped froimgfithe present petition due to their own acts demh
and deeds?
..OPR
5. Relief.

7. | have heard the learned counsels for the ggadind have also gone through the record of the cas
carefully.

8. For the reasons to be recorded hereinaftelevdiscussing issues for determination, my findingsthe
aforesaid issues are as under.

Issue No. 1 Yes.
Issue No. 2 Entitled to reinstatement, with sgtyi@and continuity, in service but without back ges.
Issue No. 3 No.
Issue No. 4 No.
Relief. Reference answered in favour of thetipsiers and against the respondent per operatite pa
of award.
REASONS FOR FINDINGS
Issue No.1

9. Admittedly, the petitioners had been appoirdasddaily wage beldars at Parwanoo and later othen
year, 1992, they were transferred to Ghanvi. Sitlcey had came on transfer, their previous serhiag to be
considered while calculating 240 days in precedimglve calendar months from the date of their teation. | may
observe that it is not the defence version thafpttéioners had not completed 240 days prior @&rttermination. As
per the respondents, the petitioners had abandbeadob by not resuming duties.

10. Itis to be noted that from the overwhelm@vidence led by the petitioners, it stands dulgldithed that
they had not abandoned their jobs and also thatvélve calendar months preceding their terminatitwey had
completed 240 days. They have also led evidenteeteffect that S/Shri Hans Raj & Dharam Pal, juito them, are
still working with the respondents. This fact hésoabeen admitted by the aforesaid juniors in theief examination
when appearing in the witness box as PW-5 & PWH&t they had been engaged on 1.5.1996 and 23.4.1989
respectively. As far as petitioners are concerttegly had been engaged on 26.1.1987. Meaning thénabyuniors to
them are still in job.

11. Even, Shri Manoj Kumar (RW-1) has not dertled fact that the petitioners have not complet¢d @ays
in each calendar year till they worked with thepaedent. He further expressed his ignorance timibijypersons
S/Shri Hans Raj & Dharam Pal were engaged by tbgoredent board and that they are still working. pattioners
had neither been issued any notice nor paid comagiens The work which was being done by the patéis, is still
available.

12. From the evidence, which has been referrembtive, it stands duly proved that the petitiorrexrd not
abandoned their job. It has been held by our own’lble High Court inlatest HLJ 2007 (HP) 903 State of HR
Others Vs. Bhatag Ram & Anothethat:-“Plea of abandonment of job- merely raisintpe plea of abandonment is
nothing but hasto be established on the basis of facts. fsots led to substantiate the plea.”

13. It also stands proved on record that juniorthe petitioners had been engaged and that tteegtidl in
job. Moreover, | would like to mention that the peadents have not led any documentary evidencehwdaald go to
show that notice had been issued to the petitipaing upon them to resume their duties. It hasn stated by Shri



oY=, A UQw, 19 S[eTs, 2010 /28 3MMHTE, 1932 2143

Manoj Kumar, RW-1 that no such proof, in this refyjaran be shown that any notice had been issuta: tpetitioners.
In this way, | accept the argument, addressed balbef the petitioners that their services hadrbeeminated in utter
violation of the provisions of the Act. Consequgnthy answer to this issue is in “Yes” accordingly.

Issue No. 2

14. Before their termination, the petitioners haot approached the respondents, in writing, fairth
reinstatement. In this way, by giving due regardabmve mentioned facts and circumstances, parniguléat the
petitioners have failed to prove that they havebesn gainfully employed after their terminationyithout hesitation
hold that they are not entitled for back wages. Eloav, since their services were terminated ag#iesprovisions of
section 25F of the Act, they are entitled to bastited, with seniority and continuity in serviegthout back wages.
Thus, my answer to this issue is in “Yes” accortling

Issue No. 3

13. There is nothing on record which may showoashy this petition is not maintainable. Sincerquance
to the reference made to this Court, the petitidraete filed the statement of claim, the same id kebe maintainable
because this court is required to answer the neéerel hus, my answer to this issue is in “No”.

Issue No. 4

14. No evidence has been led to prove this id<suen from the reply, which has been filed by tbgpondent,
it is not revealed as to how the petitioners atepgeed from filing this petition. Thus, my answerthis issue is in
“No”.

RELIEF

As a sequel to my findings on the aforesaid isstiesclaim of the petitioners is allowed and ibidered that
they(petitioners) be reinstated in service, withigety and continuity but without back wages, frahe date of their
termination i.e May, 1992. Consequently, my anstwahe reference stands answered in favour of étigéigners and
against the respondents. Let a copy of this awarddnt to the appropriate government for publicatio official
gazette. File, after completion be consigned tondx

Announced in the open court today this day of M8#y, 2010 in the presence of parties counsels.
(Parveen)
A.S JASWAL,

Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shimla.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA
Ref no. 55 of 2003
Instituted on 5.3.2003.
Decided on. 31.5.2010.

Sohan Singh S/o Shri Amar Singh R/o Village Kaayarehsil Nahagarh, District Solan, HP.

..Petitioner.
VS.
1. The Secretary, HPSEB Shimla.
2. The Executive Engineer, HPSEB (E) Division,viRgnoo, District Solan.
3. SDO HPSEB (E) Sub Division Barotiwala, Disti&olan, HP.
..Respondents.

Reference under section 10 of the Industrial Gtisp Act, 1947.

For petitioner: Shri Virender Singh, Advocate.
For respondent: Ms. Shilpa Sood, Advocate.
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AWARD

1. The reference for adjudication, sent by therapriate government, is as under:-

"Whether the termination of the services of Shri SohSingh S/o Shri Amar Singh daily wages beldar
by the Executive Engineer, HPSEB Division, Parwanoistrict Solan, HP w.e.f. July, 1998 without
complying with the provisions of Industrial DispuseAct, 1947 is proper and justified? If not, what
relief, the aggrieved workman is entitled t6?

2. Facts of the case as highlighted from theestatt of claim filed by the petitioner through kizunsel
Shri Virender Singh, Advocate, are to the followffect:

In the year, 1993, the petitioner was engagedetdab by respondent no.3 in the electrical seciibBaddi
where he continued as such till 1.1.2000, on whiate his services were orally terminated by respohdo.3. Before
his termination, the petitioner had completed 2d9sdn the twelve preceding months. Before ternmigatis services,
neither any notice was issued nor he was paid ampensation. Even, he was not afforded any oppitytoh being
heard and for this reason, he deserves to be atdsin service alongwith all consequential besefit

3. By raising preliminary objections qua bad fion joinder of necessary parties and that alsocoaumt of
delay and latches, the petition has been contestederits, by asserting that the petitioner hachlmegaged as daily
wage beldar w.e.f. 26.4.1996 and worked as sucB&i6.1996 when, on his own, he left the job. Afiee lapse of
about five months, he was reengaged on his request 26.11.1996 and worked till 25.12.1996, wienagain left
the job on his own. It is further asserted thatd@svices were never terminated but he himselfrabdefrom duty.
Thus, there is no question of his service havinmdeerminated in violation of the provisions ofethindustrial
Disputes Act, 1947, (hereinafter referred Act). ®mrer, before abandoning the job, the petitioned haver
completed 240 days. Other allegations denied.

4. By filing rejoinder, the petitioner has reéted his own allegations by denying those of tispoadent.

5. On the pleadings of the parties, the followisglies were struck on 4.7.2006.

1. Whether the services of the petitioner haeenbillegally terminated without complying the
provisions of I.D Act, 19477 If so, its effect?

..... OPP
2. Ifissue no.lis proved in affirmative, toatmelief, the petitioner is entitled to?
....OPP
3. Whether the petition is bad for non joindEnecessary parties and that there is no causetioh@
..... OPR
4. Whether the petition is barred by limitation?
.OPR.

5. Relief.
6. Itis pertinent to mention that the evidence of thepetitioner had been closed as per order dated
31.5.2010 of this Court for the detailed reasonsamnrated therein.

7. | have heard the learned counsel for the gmriind have also gone through the record of the cas
carefully.

8. For the reasons to be recorded hereinaftelevaigcussing issues for determination my findiongsthe
aforesaid issues are as under.

Issue No.1 No.
Issue No.2 Becomes redundant.
Issue No.3 No.
Issue No.4 No.

Relief. Reference answered against the petitjqres operative part of award.
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REASONS FOR FINDINGS

Issue No.1

9. It has been alleged that the services of #ti@igner had been engaged by respondent no.3eiry¢har
1993 and that before his termination (1.1.2000)h&e completed 240 days in the twelve precedingnckr months.
At this stage, | may mention that as per the deferarsion, the services of the petitioner had leeyaged on daily
wage basis w.e.f. 26.4.1996 and that on his owhefhéhe job w.e.f. 26.6.1996. Later on, on higuest, he was again
reengaged w.e.f. 26.12.1996.

10. The petitioner has not produced any suchmeoatary evidence which could go to show that higises
had been engaged in the year 1993. On the contitaeyrespondents have brought on record the mancled
(Annexure R-1) which duly goes to support the deéewersion. At this stage, | would also like torgobut that in
support of the facts, stated in the reply, Er. 8ufant, Superintending Engineer has also filedalffisiavit. From his
affidavit, it stands proved that the petitioner Heeen engaged as beldar on daily wage, in twosspeel stated above
and that on his own, he had left the job on boghdtcasions.

11. Although the contention of the petitionettashave completed 240 days in the twelve calendamths
preceding his alleged termination (w.e.f. 1.1.2000) he has failed to prove this fact either by vedyoral or
documentary evidence. On the contrary, from thedags chart (annexure R-1), the respondents haweesded in
showing that in all, the petitioner had worked ofdy 91 days in the calendar year, 1996. Thuswfmt of oral as well
as documentary evidence, on record, the petitibasmmiserably failed to prove that before his a&tetermination, he
had completed 240 days. The respondent were requareomply with the provisions of section 25F loé tAct only if
the petitioner would have succeeded in proving bedibre his termination, he had completed 240 daggy further
like to point out that since, the petitioner has cmme before this Court with true facts and tiecdonceal material
facts regarding his having being engaged by theoregents, the version of the respondents that dteabandoned the
job, on his own, deserves to be believed and relph despite the fact that on this score, no exedas come from
the side of the respondent. In fact, there in sods framed by this Court, that the petitioner Abdndoned the job on
his own, which was required to be proved by thepesedent. Further, his alleged termination has netnb
assailed/challenged by the petitioner on the grdbatihis juniors have been engaged/retained wicgerFor want of
such plea, the alleged termination of the petitiaranot be said to be in violation of the prowisi®f section 25G &
H of the Act. Consequently, for my above discussldrold that the alleged termination of the seegiof the petitioner
is not in violations of the provisions of the Aéiccordingly, my answer to this issue is in “No”.

Issue No. 2
12. In view of my findings on issue no.1 abovés issue becomes redundant.
Issue No. 3

13. Although, an objection has been taken byrdspondents that this petition is bad for non jemdf
necessary parties but it has not been explainéo \who are the necessary parties to be implead#ddscase/petition.
The services of the petitioner had been engageddpondent no.3 who has been impleaded as one oéspondents
in this petition. For the failure of the respondémtshow as to how this petition is bad for nomgi@r of necessary
parties, | hold it not to be bad on this accourdcéydingly, my answer to this issue is in “No”.

Issue No. 4

14. In support of this issue, no evidence wadlethe respondent being the legal issue. It i$ sedtled that
there is no limitation under the 1.D Act, 1947 asldhby their lordship oHon’ble Supreme Court aseported in
(1999) 6 SCC 82, titled as Ajayab Singh \&irhind Co-operative Marketing —cum- processing S&e Society
Limited and Another.as under:-

“The provisions of Article 137 of Limitation Act1963 are not applicable to the proceedings undee 1B
Act. The relief under the ID Act cannot be deniedenely on the ground of delay. The plea of delayafsed
by the employer is required to be proved as a matfefact by showing the real prejudice and not as
merely hypothetical defence. No reference to thebbar Court can be generally questioned on the graun
of delay alone”

In view of the above cited ruling, this petitianhield not to be barred by limitation. Accordinglyis issue is
answered in negative.



2146 o, fRArEe UQE, 19 S[ATS, 2010 /28 IMMHE, 1932
RELIEF

As a sequel to my findings on the aforesaid isstiesclaim of the petitioner is dismissed. Consedly, the
reference stands answered against the petitiomkeingiavour of the respondent. Let a copy of thisal be sent to the
appropriate government for publication in officg@zette. File, after completion be consigned tonds:

"Announced in the open court today this day ot 84ay, 2010 in the presence of parties counsels.

(Parveen)
A.S JASWAL,
Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shimla.
Ref.56/2004
The President. /General Secretary, Raja forgingskéfs Union V/s Management
06.05.2010

Present: Sh. J.C. Bhardwaj AR for the petitioner.
Sh. Rahul Mahajan, Advocate for respondent withkdilwant Singh,
Manager, HR.

As per separate statement of Sh. J.C. BhardwajARdfor the petitioners which has also been additb the
correct and acceptable by Sh. Rahul Mahajan, Adedca respondent, the dispute between the pastasls already
settled, out of court, as per settlement Ex-PA.

| am satisfied from the settlement Ex-PA and tlagesnents made by Sh. J.C. Bhardwaj, AR for petticand
Sh. Rahul Mahajan, Advocate for respondent thattBpute between the parties stands settled instefrsettiement
Ex.PA. Consequently, the claim stands disposedsdiaving been settled with the result, the refexeacanswered
accordingly. Let a copy of this order be sent tprapriate government for publication in official zpte. File, after
completion, be consigned to records.

Announced.
06.05.2010
Presiding Judge,
Labour Court, Shimla.
Ref.60/2008
SH KAMAL DEV V/S D.F.O. KHALINI
29.5.2010: -

Present: -  Sh. J.R. Sharma Advocate for the Bredti
Sh. Sandeep Attri, Ld,DDA for respondent with Shsheel Kumar,
Dy. Ranger.

In view of the statement of the petitioner, re@utdseparately, the claim petition stands dismissed
withdrawn for having been compromised. Consequettily reference stands answered accordingly. kep# of this
award be sent to the appropriate government foligatlon in official gazette. File, after completiobe consigned to
records.

Announced:
29.5.2010.

Presiding Judge,
Labour Court, Shimla.
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IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INBTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Ref no. 66 of 2003
Instituted 27.2.2003.
Decided on. 24.5.2010.

Bhopal Singh S/o Shri Kishan Singh C/o Shri Rajrian Swaraj mazada labanawala, Baddi, Tehsil Natagar
District Solan, HP.

..Petitioner.
VS.

The Managing Director M/s Surya Pharmaceuticatk Blot no. 85 Baddi, Tehsil Nalagarh, District &l
H.P.

..Respondent.

Reference under section 10 of the IndustriapDiss Act, 1947.

For petitioner: Shri J.C Bhardwaj, Ld. AR.
For respondent: Shri Narinder Sharma, Advocate.

AWARD
1. The reference for adjudication, sent by therapriate government, is as under:-

"Whether termination of services of Shri Bhopal Sihgs/o Shri Kishan Singh workman by the Managing
Director, M/s Surya Pharmaceutical Ltd. Plot no. 8Baddi, Tehsil Nalagarh, District Solan, HP w.e.f.
11.11.2001 without complying the provisions of thnelustrial Disputes Act, 1947 is proper and jusgfi? If
not, what relief of service benefits, the aggriewedrkman is entitled to?

2. In nutshell, the case of the petitioner, iatthe was employed by the respondent company oh9®9
and continued till 11.11.2001, on which date, he wlly stopped from entering the gate of the camypIn this way,
by resorting to unfair labour practice, his sersicgere terminated, without complying with the psiens of the
Industrial Disputes Act, 1947 (hereinafter referdet). It is further averred that he had comple2d® days in each
calendar year. No show cause notice or chargeslaeebeen served upon him. Thus, he deserves &irsated with
all the consequential benefits.

3. The claim of the petitioner has been contesiedhaving raised preliminary objections including
maintainability. On merits, it has been asserted the petitioner had been employed only to meetettigency of the
work for two months in the year 2001 i.e. in Aug&sBeptember, 2001 and during this period, he rapthiabsent. It
has been denied that he had completed 240 daysgdthve year in which he was employed. It has furtheen
maintained that in fact, he had worked for a peédne month and for the rest of the period, fdrich he was
engaged, he did not turn up. Further, the petitideegainfully employed and his services had beegaged in
accordance with the provisions of section 2 (ob) (f the Act.

4. By filing rejoinder, the petitioner has redted his own allegations by denying those of tepaadent.
5. Pleading of the parties gave rise to the falhg issues which were struck on 18.11.2005.

1. Whether the services of the petitioner whegally terminated by the respondent w.e.f. 122001
without complying the provisions of I.D Act, 1940, its effect?

...OPP
2. If issue no.1 is proved in affirmative, toathelief of service benefits, the petitioner isiteed to?

...OPP
3. Whether the present petition is not maintali@in view of section 2(oo) (bb) of I.D act, 19477

...OPR

4, Relief.
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6. | have heard the learned counsel for the gmrtind have also gone through the record of the cas
carefully.

7. For the reasons to be recorded hereinaftelevdigcussing issues for determination, my findingsthe
aforesaid issues are as under.

Issue No.1 No.
Issue No.2 Becomes redundant.
Issue No.3 No.
Relief. Reference answered against the petitjqres operative part of award.
REASONS FOR FINDINGS
Issue No.1

8. The contention of the petitioner is that he&l lkampleted 240 days in the preceding twelve caend
months from the date on which his services wemiteated. As per his allegations, he had remaineskimice from
13.1.1999 till 11.11.2001.

9. On the contrary, the plea of the respondetttashe (petitioner) had been employed for two thein the
year 2001, i.e August & September. Even, duringsthie period, he had remained absent and only wloitee one
month.

10. Before getting the provisions of section 25fhe Act applicable, the petitioner was to provat he had
completed 240 days in twelve calendar months piegedus termination. Since, the petitioner hasef@ito appear in
the witness box, in support of such plea and dab there is no such document brought on record¢iwbould prove
this fact, I, have been left with no other optiart b hold that the petitioner has failed to prolvat his services were
illegally terminated by the respondent without cdyimg with the provisions of the Act, including demn 25F. Thus,
my answer to this issue is in “No”.

Issue No. 2

11. In view of my findings on issue no.1 abovis issue becomes redundant.

Issue No. 3

12. On the record, the respondent has not broaightsuch documents which go to show that theipett
had been employed only for two months as allegedl taat thereafter, his services were to stand disgek with
automatically. For want of such documentary praoivall as other evidence, this issue is not proVeds, my answer
to this issue is in “No”.

RELIEF
As a sequel to my findings on the aforesaid isstiesclaim of the petitioner is dismissed. Consedly, the
reference stands answered against the petitiomkeingiavour of the respondent. Let a copy of thisal be sent to the

appropriate government for publication in officgazette. File, after completion be consigned tones:

Announced in the open court today this day of 24#y, 2010 in the presence of parties counsels.

(Parveen)

A.S JASWAL,
Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shimla.
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IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INIBTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Ref no. 73 of 2008
Instituted on 3.12.2008.
Decided on. 11.5.2010.
Jagat Singh S/o Shri Garibu Ram R/o VPO BhutthslieKumarsain, District Shimla, HP.
..Petitioner.
VS.
The Divisional Manager/Regional Manager, HRTC Ranpivision, Tehsil Rampur, District Shimla, HP.
..Respondent.

Reference under section 10 of the Industrial Dispéct, 1947.

For petitioner: Shri B.N Mehta, Advocate.
For respondent: Ms. Rita Thakur, Advocate.
AWARD

1. The reference for adjudication, sent by therapriate government, is as under:-

"Whether the termination of services of ShriJagatn8h S/o Shri Garibu Ram w.e.f. 20.4.2000, who
was engaged on contract of 89 days from 1.8.199,tle divisional manager/Regional Manager
HRTC Rampur Division, Tehsil Rampur, Distrct Shim|ddHP and remaining junior workers is proper

and justified? If not, what relief of service beritf including reinstatement, seniority, the aboveker

is entitled to?”

2. The assertion of the petitioner, as bornefraut the statement of claim filed by him, is tostleiffect that
firstly he was appointed as a daily rated beldamcWSM in Upholster trade w.e.f. 10/85 to 5/86 as geparate letter.
Thereafter, he was again appointed w.e.f 1.8.1698t10.1998, 3.2.1999 to 2.5.1999, 5.5.1999 td299,10.5.2000
t0 6.8.2000, 11.8.2000 to 7.11.2000, 9.11.200(R2®000 and 8.2.2001 to 8.5.2001 vide separatdetVith a view
to disentitle him to claim regularization in serjtie had been given intentional artificial breimkservice. It is further
averred that, when he was removed, as per lettedd®.9.1998, new persons namely Shashi Pal,Rzila and Ram
Lal were appointed on 20.8.1998, 10.8.1998 and.1998. The work of Upholster which he had been gloias of
permanent nature and that in violation of the mimvis of Industrial Disputes Act, 1947, (hereinafeferred as Act)
his services were dispensed with in arbitrary manRkarther, the persons, who were working on dedled basis,
during 1997-98, have been conferred with the statwgork charge. Since, his services were dispemst#tdagainst the
provisions of the Act, he is entitled to be in seevalongwith back wages w.e.f. 20.9.1998.

3. The claim of the petitioner has been contestedhaving raised preliminary objections includitgt it
suffers from delay and latches. On merits, it hesnbstated that he (petitioner) had been engagedmract basis as
beldar-cum- WSM in Upholster trade for a specifezipd of 89 days on fixed remuneration of Rs. 1508fter the
expiry of said period, he was not to be retainedhensaid post. As no specific order was requiocloet passed, there is
no violation of the provisions of the Act. Furthére petitioner had not completed 240 days in algndar year and
that his services stood discontinued on the exgithe contract. Other allegations denied.

4. By filing rejoinder, the petitioner has redted his own allegations by denying those of tspaadent.
5. The following issues were framed on the plegsliof the parties on 31.8.2009.
1. Whether the termination of the services dftipaer w.e.f. 20.4.2000, who was engaged for 89
days from 1.8.1998 by the respondent and retaininigr workers is improper and unjustified as adldg
...OPP
2. If issue no.1 is proved, to what relief oféee benefits including reinstatement and senjothe

petitioner is entitled to?
...OPP
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3. Whether the petitioner has no cause of aictibis favour as alleged?

...OPR
4, Whether the petition suffers from delay aatdhes as alleged?

...OPR
5. Relief.

6. | have heard the learned counsels for theegsagnd have also gone through the record of tlse ca
carefully.

7. For the reasons to be recorded hereinaftelevdiscussing the issues for determination, myifigsl on
the aforesaid issues are as under.

Issue no.1 Yes
Issue no.2 Entitled to reinstatement with setyi@nd continuity but without back wages.
Issue no. 3 No.
Issue no.4. No.
Relief. Reference answered in favour of thetipgter, per operative part of award.
REASONS FOR FINDINGS
Issue No. 1

8. Ld. Counsel for the petitioner has submitteat in order to disentitle the petitioner to claiegularization
in service and further that he be not allowed tmplete 240 days in a calendar year, the resportdghtntentionally
given artificial breaks in service despite the fewt the post against which his services weregemgaged was of
permanent nature. The Ld. Counsel further urgetlifithe work of the post had not been of permamaiure, the
petitioner could not have remained in service siic®1998 till the date i.e. 8.5.2001, when hisvises stood
dispensed with. Thus, the dispensation of the sesvof the petitioner for want of renewal of thatcact is in violation
of section 25F of the Act. Ld. Counsel further sithed that even the juniors to the petitioner astheir names given
in the petition and also the affidavit, which haseb filed by way of evidence, have been in servités clearly goes
to show that the services of the petitioner hadlieaminated/dispensed with in utter violation loé fprovisions of the
Act.

9. On the other hand, the Ld. Counsel for thpaedent argued that the petitioner had been apgubiom
contract basis for 89 days and that his serviaesdsautomatically terminated after the expiry af tontract period.
My attention was drawn towards the various consrastecuted by the petitioner, as per which, he giasn
appointments on contractual basis for the postafid. Since, the services of the petitioner haah loe contract basis,
there was no need for having issued notice to limequired under section 25F of the Act. Ld. Colfggher urged
that the petitioner has failed to prove that amiguhas been given appointment on the post whiclpktitioner) was
holding on contract basis. Thus, there is no viatebf any of the provisions of the Act.

10. Ex. PA is the affidavit of the petitioner whihe has tendered in his evidence. In this affidée has
supported all the facts as narrated in the petittonoath, including that firstly he had been apped w.e.f. 10/1985 to
5/1986 and then w.e.f. 1.8.1998 to 28.10.1998. &dfezr, he was being reappointed as perdifferemtracts and that
ultimately his services stood dispensed with on2881 when his appointment w.e.f. 8.2.2001 to 8&12stood
expired. In his cross examination, he denied tieséarvices stood dispensed with on the compleifaihe work and
also as per the contract, signed by him. He dethigdno juniors to him have been retained/engageatérespondent.

11. The version of Shri Santosh Kumar (RW-1)dsthis effect that the petitioner had been engaaed
Cushion maker on 1.8.1998 on contract basis foa®® after giving breaks for 3/4 days, his serviasese being
reengaged till 5.2.2001 vide Ex. RA to Ex. RG ahdtton 5.2.2001, his services stood disengagedhdncross
examination, he has stated that the respondemebatar work for Cushion maker. No person juniohitm (petitioner)
was engaged as Cushion maker after his disengageRrem time to time, other persons were being gedafor
different trades as per the availability of the kvor

12. The perusal of Ex. RA goes to show that tttipner had been given appointment as workshdpehe
for 89 days w.e.f 1.8.1998 till 28.10.1998 as her terms and conditions of the contract. Theregdffiierservices were
reengaged as per other contracts Ex. RB to Ex.FR@n these contracts of appointment, it is aburigaitar that a
job of permanent nature was available with the adpnt but in order to defeat the provisions ofAlg the services
of the petitioner were being reengaged on the sadoresaid contracts by giving him breaks oft 8ays. It may be
mentioned that preceding the date on which theices\of the petitioner stood dispensed with i.e8dn2001, he had
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completed more than 240 days during the periodeglieg twelve monthgn Haryana StateElectronics Development
Corporation Limited Vs Mamnl,(2006) 9 SCC 434t has been held by the Hon’ble Supreme Court that
appointment for short period (89 days) and terndmadf services at the end of said period and reigpment after the
gap of one day, such action of termination and peagiment repeated again and again for a pericabofit one year
and a half year, in such circumstances, the teioimés not bonafide but adopted to defeat thealgéthe Act. Thus
it is not covered by section 2(00) (bb) of the A®ara nos. 8 & 9 are relevant which are reprodasadhder:

8. “Section 2(00) (bb) of the Industrial Disputes Aotads as under:

“2. (00) (bb) termination of the services of theorkman as a result of the non-renewal of the cosdt
of employment between the employer and the workmancerned on its expiry of such contract being
terminated under a stipulation in that behalf conteed therein.”

9. The respondent was appointed from time to tirHer services used to be terminated on the expiir39
days on regular basis. However, it is noticed tisdite used to be appointed after a gap of one or two
days upon completion of each term. Such an actiamtbe part of the appellant cannot be said to be
bonafide. The High Court rejected the contentionisad on behalf of the appellant herein stating:

“...It is not possible for us to accept the aforedaplea raised at the hands of the management on
account of the fact that the factual position, whichas not been disputed, reveals that the respomden
workman was repeatedly working on 89 days basisis|ttherefore, clear that the intention of the
management was not to engage the respondent workioara specified period, as alleged, but was to
defeat the rights available to her under section-B%of the Act. The aforesaid practice at the hands
the petitioner management to employ the workmaneetedly after notional break clearly falls within
the ambit and scope of unfair labour practice.”

Similarly our own Hon’ble High Court in case ShiManoj Kumar sharma Vs. HRTC & Another in CWP
No. 39 of 2006 decided on 28.5.200&s held that the intention of theanagement was not to engage the respondent
workman for aspecified period, was to defeat the rights of akm@anunder section 25-F of the Act, as in that case
also thepetitioner was initially appointed for 89 days aafter giving him fictional breaks, reappointed for anatBé
days followed by one year appointment. The pradtigebeen adopted by the management of HRTC to defeat th
provisions of section 25-F of the Industrial DigggAct,1947 which amounts to unfair labour practice.

13. In the instant case, the petitioner had lgreen appointments firstly w.e.f. 10/1985 to 5/1986om the
EX. RA to Ex. RG, it stands duly proved that afiaps of 3/4 days, he was being reappointed onakis lof contracts
for a period of 89 days till 5.2.2001. It is quitkear that as per contract of service, Ex. RG,péitioner had been
given appointment w.e.f. 9.11.2000 to 5.2.2001. cirndedly, from the aforesaid document, Ex. RG, poed by the
respondent, the last appointment of the petitiooercontract basis, was w.e.f. 9.11.2000 to 5.2.2041 the petitioner
has brought on record certificate, issued by thd RIRTC Rampur which goes to show that he had beeeng
appointment, on contract basis, as Cushion makeif.v8.2.2001 to 8.5.2001. This fact gets corrotiomnafrom the
affidavit Ex. PA which he (petitioner) has filed $mpport of his evidence. Thus, it stands proved ¢éwen after giving
fictional breaks, the petitioner had completed mibvan 240 days, in the preceding twelve months ftbendate on
which his services stood dispensed with. In théseimstances, having regard to the evidence asisisd above and
also the legal position, | have no hesitation indimy that the petitioner was being given fictiormkaks by the
respondent, while giving him appointments, againgbst which was of permanent nature, just to defeaprovisions
of section 25F of the Act. Since, it stands prowadecord that he had completed more than 240 iday® preceding
twelve months from the date on which his serviteed dispensed with i.e. 8.5.2001, the compliarfadbe provisions
of section 25F were required to be complied withtty respondent. For the failure of the responttecbmply with
such provisions, the disengagement of the serdtt® petitioner was illegal.

14. The contention of the petitioner is alsohis effect that his juniors have been retained/gadan service,
after his services were dispensed with. There ievidence, whatsoever, on record led by the pes@tidhat the
respondent had engaged/retained any other persdheopost on which the services of the petitionerevbeing
engaged from time to time as per contracts, meati@above. In the statement of RW-1, it has comepéesons have
been engaged for different trades and not in thaet(WSM Upholster) where the services of the ipatir had been
engaged. Thus, the petitioner fails to prove thlasgns junior to him have been retained/engagetthdyespondent
against the work for which his services had beeyaged. Thus, my answer to this issue is in “Yegbadingly.

Issue No. 2

15. Although, the petitioner is alleged to hawef given appointments on contractual basis finstl.f.
10/1985 to 5/1986 but his services were being exdjadter some gaps, regularly w.e.f. 1.8.1998 52801, when his



2152 IS0, fRHMEe UQel, 19 TS, 2010 /28 379IE, 1932

services stood dispensed with. This shows thatafshort period he had remained in service/job.dubtedly, the
counsel for the petitioner has submitted that tedtipner is entitled for full back wages alongwitither service
benefits but | disagree with such contention, palérly, for the reason that nothing such, has smeight on record,
which may go to show that when the services ofghtitioner stood dispensed with, he did not rengamfully

employed. It may be mentioned that there is no sliglyation in the statement of claim that whenghevices of the
petitioner stood dispensed with, he remained nanfgly employed. Thus, he cannot be awarded, baeles.

However, since his services stood dispensed wiithowt complying with the provisions of section 2%t becomes
entitled for seniority and continuity in serviceoiin the date of his disengagement i.e. 8.5.2001hd@gling so, my
answer to this issue is in “yes” accordingly.

Issue No. 3

16. Since, a reference has been made to this ®guppropriate government and in pursuance theteef
petitioner filed statement of claim, it is not umstandable as to why the petitioner has no causetan. Moreover, at
the time of arguments, it could not be shown by &l for the respondent, as to how the petitiormer o cause of
action to maintain this petition. Thus, my ansveettis issue is in “No”.

Issue No. 4

17. The services of the petitioner stood diseadamn 8.5.2001. The present reference was madiést€ourt
in the month of November, 200Bicase titled asAjayab Singh Vs. Sirhind Co-operative Marketing —typrocessing
Service Society Limited and Another (1999) 6 S@€it has been laid by the Hon’ble Supreme Court thahe
dismissal from service is challenged belatedly,dispute, still continue for adjudication, the omwjyestion will be to
deprive back wages in such dispute. Applying, tterof this ruling, if the petitioner had raisdtetdemand notice
belatedly before the Labour-cum-Conciliation Offickis claim cannot be said to be suffering frorfagend latches.
Accordingly, | hold that this petition does not fauffrom delay and latches and my answer to tlsigdss in “No”.

RELIEF

As a sequel to my findings on the aforesaid isstiesclaim of the petitioner is allowed and ibislered that
he(petitioner) be reinstated in service w.e.f. 201 with seniority and continuity but without baekages.
Consequently, the reference stands answered inifasfahe petitioner and against the respondentaleopy of this
award be sent to the appropriate government foligatton in official gazette. File, after compleatide consigned to
records.

Announced in the open court today this day of M#y, 2010 in the presence of parties counsels.

(Parveen)

A.S JASWAL,
Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shimla.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA CAMP AT SOLAN
Ref no. 75 of 2006
Instituted on 30.5.2006.
Decided on. 6.5.2010.

Rattan Lal S/o Shri Nikka Ram, through Shri Satiahmar, Branch Secy. HP AITUC, H.Q Baddi (SBOP)
District Solan, HP.

..Petitioner.
VS.

The Managing Director, M/s Mahalaxmi Spintex Rutd. Plot no. 118 Village Katha, Industrial Areadsh,
Tehsil Nalagarh, District Solan, HP.

..Respondent.
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Reference under section 10 of the Industrial Gtisp Act, 1947.

For petitioner: Shri J.C Bhardwaj, Ld. AR.
For respondent: Respondent already exparte.

AWARD
1. The reference for adjudication, sent by therapriate government, is as under:-

"Whether the termination of services of Shri Rattamal S/o ShriNikka Ram workman by the
Managing Director, M/s Mahalaxmi Spintex Pvt. LtdPlot no. 118 Village Katha, Industrial Area
Baddi, Tehsil Nalagarh, District Solan, HP w.e.f.414.2004 without complying he provisions of
Industrial Disputes Act, 1947 is proper and jusgfi? If not, what relief of service benefits and aormd
of compensation, the above aggrieved workman istkyt to?”

2. The case of the petitioner, as is borne samfthe statement of claim filed before this Coigtto this
effect that he was engaged as a fitter by the refgmd company on 7.3.2003 and that he remainedics
14.4.2004, when his services were illegally terrtédaorally, without following statutory and manaiat provisions of
the Industrial Disputes Act, 1947 (hereinafter nefd as Act). In each calendar, he worked for 2asd

3. The respondent did not contest the claim efgétitioner, for the reason that, he was proceadgthst
exparte.

4. In order to lead exparte evidence, the petttidad been offered many opportunities but hedaib lead
the same and ultimately as per order dated 6.5,204 @vidence was closed by the order of the Court

5. The assertion of the petitioner is to thieeffthat he had been illegally terminated withaliofving the
mandatory provisions of the Act and that he congalé40 days in each calendar year.

6. The petitioner becomes entitled for the berafisection 25F of the Act, only, if he provesttha had
completed 240 days preceding twelve calendar mdnbhs the date of his termination. In the instaase, no oral as
well documentary evidence has come on record tevghat the petitioner had completed 240 days irheadendar
year or during twelve preceding months from theedahen his services were orally terminated. It rhayobserved
that, although it is the case of the petitionet thia juniors are in service or engaged/retainger dfis termination by
the respondent company but there is nothing to effisct, on record. Even, the names of juniors haot been
mentioned in the petition.

7. Thus, there is no violation, proved, as fasastions 25G & H of the Act are concerned. Consstiy,
for my above observations, | hold that the pet#iohas failed to prove that his services were dliggterminated in
violation of the mandatory provisions of the Achug, his claim is dismissed with the result, tfenence is answered
against him. Let a copy of this award be sent @ahppropriate government for publication in officiazette. File,
after completion be consigned to records.

Announced in the open court today on this daytbf\day 2010.

(Parveen)

A.S JASWAL,

Presiding Judge,

Industrial Tribunal-cum-Labour Court, Shimla.
Camp at Solan.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INIBTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Ref no. 59 of 2007
Instituted on 30.7.2007.
Decided on. 1.6.2010.

1. Amar Sinfh S/o Shri Duli Chand R/o Village Raj, P.O Rewag, Tehsil Sunni, District Shimla, HP.
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2. Gurmail Singh S/o Shri Lajja Ram R/o Villageghha, P.O kalka, District Panchkula, Haryana.

3. Hardev Singh S/o Shri Rattan Singh R/o Villageatain, P.O Nayan Gram, Tehsil Kasauli, District
Solan, HP.

4. Ram Lal S/o Shri Budh Ram R/o Village Tagranfan, P.O Kau, district Panchkula, Haryana.

5. Rattan Lal S/o Shri Sukh Ram R/o Village Dadrari Singh, P.O & Tehsil Kalka, District Panchéul
Haryana.

..Petitioners.
VS.

The Executive Engineer, HPSEB Ganvi Constructiondidn, Jeori, Rampur Bushehr, District Shimla,.HP
..Respondent.

Reference under section 10 of the Industrial Ctispéct, 1947.

For petitioner: Shri R.K Khidta, Advocate.
For respondent: Ms. Sharmila Patial, Advocate.

AWARD
1. The reference for adjudication, sent by therepriate government, is as under:-

"Whether the termination of services of (1) Shri PawKumar S/o Shri Jodha Ram, (2) Shri Gurmail
Singh S/o Shri Lajja Ram, (3) Shri Hardev Singh Shri Rattan Singh, (4) Shri Ram lal S/o Shri
Budh Ram, (5) Shri Rattan Lal S/o Shri Sukh Ram wanen by the Executive Engineer, HPSEB,
Ganvi Construction Divisoin, Jeori, Rampur BushehBDistrict Shimla HP w.e.f. May, 1992 without
complying the provisions of the Industrial Disputésct, 1947 is proper and justified? If not, whatlref
of service benefits and amount of compensation, #imve aggrieved workmen are entitled to?

2. Consequent upon the receipt of reference i; @ourt, aforesaid Pawan Kumar (hereinafter referr
petitioner no.1), Hardev Singh (petitioner no. 8p&Rattan Lal (petitioner no.5) filed separateestant of claims
whereas no such claims were filed by Gurmail Siagth Ram Gopal whose names also find mention in the
reference at serial no. 2 & 4 respectivélfus, by way of this award, the claim petitions whih have been filed
separately by the petitioners no. 1,3 & 5 are to bdecided

3. Briefly stated facts, as highlighted from statement of claims, are to the following effetthas been
alleged by petitioner no.1 that on 6.10.1985, he wmdtially appointed as daily wage beldar by tlespondent and
worked, as such, in the office of Central Storeifdn NJPC Parwanoo controlled by the Executiveiisgy, HPSEB
Parwanoo. On 26.2.1992, when he had completed s@as of service, he was transferred from the siick to the
office of Executive Engineer, Baspa, InvestigatiDivision, HPSEB Jeori, now known as Ganvi Consiarct
Division, HPSEB Jeori where he joined on 27.2.199 alleged that without assigning any reasas services were
terminated w.e.f. 1.6.1992 by telling that soonatmaild be called back for job. In this way, the resgent terminated
the services of the petitioner without complyingthwthe provisions of Industrial Disputes Act, 19&reinafter
referred Act) despite the fact that he had compl€t€0 days in a calendar year and also in uttdatim of the
Standing Orders, framed under the Industrial Emplayt (Standing Orders), 1946. Further, despiteatepgleassurance
for his reengagement, the needful was not doneth®rcontrary, the respondent engaged new persorislation of
the provisions of sections 25G & H of the Act. Thins deserves to be reinstated with all consecpldrgnefits.

4. The contention of petitioner no.3 is to thifeet that he had joined as daily wage beldar @1886 and
was transferred on 26.2.1992 and joined his dutie®7.2.1992, in the identical manner as referoedkiove, while
narrating the facts of the petitioner no.1. He &las assailed his termination on the same groundkas by petitioner
No.1.

5. Petitioner no.5 was appointed as daily wadddneon 5.12.1986 and his allegations are alsotiiciEnas
stated by petitioner No.1.

6. By filling separate replies, the responderst t@ntested the claim of the aforesaid petitionemshaving
raised preliminary objections qua maintainabilggtoppel and delay and latches. On merits, it kas dmitted that
they, (aforesaid petitioners) had joined their esiton 27.2.1992 at Ganvi Construction Division riJafier transfer
from Parwanoo. As far as petitioner no.1 is coneéyme worked there upto 14.10.1992 and theregfteceeded on
three days casual leave w.e.f. 15.10.1992 to 2892. However, without any intimation to the Indgpaiof works as
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well Assistant Engineer, Investigation Sub Divisi®ampur, he had not resumed his duties on 27.20.Tkhus, he
left his job on his own. When he did not resumechiies, a notice was issued to him to resume slbtig he failed to
do the needful. In these circumstances, the respanslas left with no other alternative but to terate his services
vide order dated 2.7.1994, from the date when fa¢he job.

7. Petitioner no.3 had worked upto 8.7.1993 apRdnvestigation Division and thereafter he prdeeeon
three days casual leave w.e.f. 9.7.1993 to 12.B.1@%ich was duly sanctioned but he did not resuisedhties on
13.7.1993. Even his wages amounting to Rs. 462/tHe period 21.6.1993 to 20.7.1993, as per mustérwere
received by Shri Ram Gopal, beldar, who had be#maaed to receive/collect the same.

8. Petitioner no.5, on transfer had worked uptay,ml992. He left the job on his own, without any
intimation to the Incharge of works site as wellAssistant Engineer, Investigation Sub Divisionpipar and did not
join his duties upto 11.4.1993 and then a notice vgaued to him to resume his duties by 12.4.19%8:s, the
respondent was left with no other alternate btetminate his services vide office order dated1®94.

9. It has been denied that the aforesaid peéitiohad been assured to be reinstated and thatgunithem
have either been retained in service or engaged.

10. By filing rejoinders, the aforesaid petitiondave reiterated their own allegations, by depyhose of
the respondent.

11. Pleadings of the parties gave rise to tHewiohg issues which were struck on 7.6.2007.

1. Whether the services of the petitioners Haeen illegally terminated without complying witheth
provisions of Industrial Disputes Act, 19477 If &e,effect?

...OPP
2. If issue no.1 is proved in affirmative, to athelief, the petitioners are entitled to?

...OPP
3. Whether the claim is barred by limitation?

...OPR
4. Whether the petition in the present formas maintainable?

...OPR
5. Relief.

12. | have heard the learned counsels for théegaand have also gone through the record of &se c
carefully.

13. For the reasons to be recorded hereinaftéde wiscussing issues for determination, my findirogn the
aforesaid issues are as under.

Issue no.1 Yes.
Issue no.2 Aforesaid petitioners are Entitleddimstatement, with seniority and continuity, arsce
but without back wages.
Issue no.3 No.
Issue no.4 No.
Relief. Reference partly answered in favourhaf &foresaid petitioners and against the respondent

per operative part of award.

REASONS FOR FINDINGS

Issue no.1

14. Admittedly, the petitioners were appointeddagy wage beldars at Parwanoo and later on inydee,
1992, they were transferred to Ghanvi. Since, tiey come on transfer, their previous service hasetgonsidered
while calculating 240 days in preceding twelve ndkr months from the date of their termination.aymbserve that it
is not the defence version that the petitioners had completed 240 days prior to their terminatiés. per the
respondent, the petitioners had abandoned theibyobot resuming their duties after having procelede leave as
stated above.

15. ltis to be noted that from the overwhelmawidence led by the petitioners, it stands estabtighat they
had not abandoned their jobs and also that in ®vedlendar months preceding their termination, they completed
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240 days. They have also led evidence to the effiattS/Shri Hans Raj & Dharam Pal, juniors to pledtioners, are
still working with the respondent and that the wiarkstill available with it (Board).

16. Even, Shri Manoj Kumar (RW-1) has not dertfed fact that the petitioners have not complet4¢d @ays
in each calendar year till they worked with thepasdent. He further expressed his ignorance tmabjypersons Hans
Raj & Dharam Pal were engaged by the respondentlarad that they are still working. The petitionbex neither
been issued any notice nor paid compensation. Tk which was being done by the petitioners, i atiailable.

17. From the evidence, which has been referredveghit stands duly proved that the petitioners hat
abandoned their job. It has been held by our own’lble High Court inlatest HLJ 2007 (HP) 903 State of HP &
OthersVs. Bhatag Ram & Anotherthat:-

“Plea of abandonment of job- merely raising thegal of abandonment is nothing but has to be estdisid
on the basis of facts. No facts led to substantitte plea.”

18. It also stands proved on record that junforthe petitioners had been engaged and that tteegtiél in
job. Moreover, | would like to mention that the peadent has not led any documentary evidence wtocid go to
show that notice had been issued to the petitipaing upon them to resume their duties. It hasn stated by Shri
Manoj Kumar, RW-1 that no such proof, in this rejaran be shown that any notice had been issutbe: toetitioners.
In this way, | accept the arguments, addressedetialbof the petitioners that their services hadrbterminated in
utter violation of the provisions of the Act. Cogsently, my answer to this issue is in “Yes” acdogdl.

Issue No. 2

19. Before their termination, the petitioners haot approached the respondent, in writing, forirthe
reinstatement. In this way, by giving due regardabmve mentioned facts and circumstances, partiguléhat the
petitioners have failed to prove that they havelresn gainfully employed, after their terminatibmithout hesitation
hold that they are not entitled for back wages. Elgav, since their services were terminated ag#irsprovisions of
section 25F of the Act, they are entitled to bastited, with seniority and continuity in serviegthout back wages.
Thus, my answer to this issue is in “Yes” accorting

Issue No. 3

20. In support of this issue, no evidence waslethe respondent being the legal issue. It id sedtled that
there is no limitation under the I.D Act, 1947 aschby their lordship oHon’ble Supreme Court in acase, as
reported in (1999) 6 SCC 82, titled as Ajay8imgh Vs. Sirhind Co-operative Marketing —cum- pregsingService
Society Limited and Anotheras under:-

“The provisions of Article 137 of Limitation Act1963 are not applicable to the proceedings undeg b
Act. The relief under the ID Act cannot be deniedenely on the ground of delay. The plea of delayafsed
by the employer is required to be proved as a matfefact by showing the real prejudice and not as
merely hypothetical defence. No reference to thebbar Court can be generally questioned on the graun
of delay alone”

In view of the above cited ruling, this petitigheld not to be barred by limitation. Accordinglyis issue is
answered in negative.

Issue No. 4

21. There is nothing on record which may showoashy this petition is not maintainable. Sincefguance
to the reference made to this Court, the petitioted filed the statement of claim, the same id teebe maintainable
because this court is required to answer the nedererhus, my answer to this issue is in “No”.

RELIEF

As a sequel to my findings on the aforesaid isstiesclaim of the petitioners no. 1,3 &5 is allahend it is
ordered that they(petitioners) be reinstated iniser with seniority and continuity but without bawages, from the
date of their termination i.e May, 1998s far as Gurmail Singh & Rattan Singh, petitioners no 2 &4, whose
names as find mention in the reference, areoncerned, my answer to the reference is againsteam for the reason
that despite having been served with noticeghey did not file any claim. Consequently, the reference stands
answered accordingly. Let a copy of this awarddrg 0 the appropriate government for publicatioofficial gazette.
File, after completion be consigned to records.
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Announced in the open court today this day of M8#y, 2010 in the presence of parties counsels.

(Parveen)

A.S JASWAL,
Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shima.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP IND USTRIAL TRIBUNAL-CUM-LABOUR
COURT, SHIMLA

Ref no. 125 of 2003
Instituted on 26.4.2003
Decided on. 11.5.2010

Nain Sukh S/o Shri Sohanu Ram R/o Village & P.QitihTehsil Kumarsain, District Shimla, HP.
.Petitioner.

VS

The Managing Director, HP State Cooperative Mankeand Consumers Federation Ltd. Shimla, HP.
..Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947.

For petitioner: Shri B.N Mehta, Advocate.
For respondent: Shri P.P Chauhan, Advocate.

AWARD
1. The reference for adjudication, sent by theragpate government, is as under:-

"Whether the termination of services of Shri Nain Bu S/o Shri Sohanu Ram, daily wages peon by the
Managing Director, HP State Cooperative Marketingnd Consumer Federation Ltd., Shimla w.e.f.
21.1.1995 without complying the provisions of thedustrial Disputes Act, 1947 is proper and justii® If
not, what service benefits and relief aggrieved wman is entitled to?”

2. The assertion of the petitioner, as borne mrhfthe separate claim, filed by him, is to thifeef that his
services, as Peon-cum-Chowkidar, were absorbededpondent Federation, having its Bottling PlanPatwanoo,
against class-IV post and that he was transfervethé office of Area Manager Himfed Nahan, videdetdated
17.2.1992 where he joined his duties on 25.7.1982reafter, vide letter dated 10.8.1992, he wascthd to join at
Thanadhar to assist the Store Keeper, Himfed theter on, the authorities of respondent Fedanaticected him to
take over the charge of Store Keeper at Thanadiwan fShri Chattar Singh vide letterdated 7.12.1989®8 &
consequence thereof, he took over the charge d2.1®92. Vide Telegram no. 4955 dated 13.7.1994vdwedirected
to handover the charge to Shri Roshan Lal anditodoties at Bottling Plant, Parwanoo by 27.7.188ing which his
services were liable to be dispensed with. It isread that he could not join his duties at Bottlignt Parwanoo due
to the reason that his father was ill and remaimespitalized for a considerable period and thats$ not possible for
him (petitioner) to leave him alone (father). Withoaffording him any opportunity, of being heard asell as
conducting enquiry, his services were terminatatke Vetter dated 21.1.1995 despite the fact thahdwke also made
representations dated 25.6.1994 and 24.9.199gtdterein that he was unable to join inview of thets, aforesaid.
The complete medical history of his ailing fatheasasubmitted to the respondent but the same wasonstdered at
all. Although he (petitioner) had worked for eigigars and in each calendar year, he worked for tiname 240 days,
his services were terminated in a slipshod manheereafter, the respondent engaged fresh persomesaided the
workers who were junior to him. It is also assetteat his transfer had been ordered as punishragatnst the rules
and service jurisprudence because his work andumbireas upto the mark.

3. The claim of the petitioner has been resistetiaving raised preliminary objections qua limiitatand
estoppel. On merits, it has been stated that thitgoer had been initially engaged purely on dailgges basis as
Supervisor to supervise the work of World Bank &gar Project. When the Project came to an end eitvices of the
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daily wager were required to be terminated. Howgelrgrtaking a lenient view, all the supervisors evasked to give
their option to work against the post of Peon-cuhokidar. Since, the petitioner had given such amptihe was
posted in the office of Area Manager, Himfed Naparely on daily wages basis. On 12.8.1992, het{peér) joined

his duties at Thanadhar and thereafter he wasféraed to Parwanoo vide order dated 2.6.1994. Thelejoally as well
as by post, he was directed to handover the completrge to Roshan Lal but he refused to do théfulegs is evident
from the letter dated 23.6.1994 addressed by SbshBn Lal, Junior Medical Assistant to Area Managmfed

Shimla. Thereafter, when the charge was handed lowéhe petitioner to Shri Pradeep Chauhan stopekedt was
found that he had committed shortage of Rs. 98;54é which recovery proceedings are in progressnag him.

Regarding the ailment of his father, no proof hagrbsupplied. At this belated stage, he cannot ttaikeplea. On
having considered all the facts available, the rgameent took decision to terminate the serviceb®fpietitioner.

4, Since, the petitioner did not file rejoinderspite having been afforded opportunities, theofailhg
issues were framed on 21.2.2006.

1. Whether the services of the petitioner hagenbwrongly terminated by the respondent w.e.f.
21.1.19957 If so, its effect? .OPP.
2. If issue no.1 is proved in affirmative, to whelief of service benefits the petitioner is det
to?
.OPP.
3. Whether the petition is barred by limitatiimd the petitioner is estopped from filing the pras
petition?
.OPR.
4. Relief.
5. I have heard the learned counsels for thégsaand have also gone through the record of tke ca
carefully.
6. For the reasons to be recorded hereinaftdewligcussing issues for determination, my findiangghe

aforesaid issues are as under.

Issue No.1: Yes.

Issue No.2:  Entitled for reinstatement in serviéth seniority and continuity but without back vesgy
Issue No.3: No.

Relief. : Reference answered in favour of thetijpeter per operative part of award.

REASONS FOR FINDINGS

Issue No. 1:

7. Admittedly, the petitioner had joined the see¢ with the respondent on 25.7.1992 in the oftite
Area Manager, Himfed, Nahan as per letter date®.1992. It is also not in dispute that he (peti#éigrhad remained in
service till 21.1.1995, when his services were ieated. It is to be noted that the contention &f pletitioner, that he
had completed 240 days in the preceding twelvendale months from the date of his termination, hias gone
unchallenged. In other words, it can be said thaitet is no such plea taken by the respondenthiaidtitioner had not
completed 240 days during the period, precedindvievealendar months from the date of his termimatibhe only
contention of the respondent is to this effect @iate the petitioner had failed to join his dutasBottling Plant,
Parwanoo, pursuance to telegram no. 4955 dated1935 and also that when he handed over the chargee Shri
Pradeep Chauhan, Store Keeper, it was found thhatteommitted shortage to the tune of Rs. 98,5f4-which the
recovery proceedings are in progress against higygenvices were terminated vide letter dated 2995.

8. The petitioner (PW-1) in his affidavit, Ex. B¥as supported all the facts, as made in the ghaitition,
on oath. In the cross examination, he admitted vide letter Ex. RB, he had been transferred fromardhar to
Parwanoo but did not join there. He further adrditteat arbitration proceedings are pending befoegi®rar Co-
operative Societies and he has already paid R®/11e expressed his inability to remember thatrspondent had
also made some recovery from his wages.
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9. Ex. RA, is the affidavit of Shri Ramesh Bh&®W-1). In the cross examination, he has admithed t
no notice or compensation was paid to the petitiohle denied that he (petitioner) had sent apptinator leave.
Before his termination, no domestic enquiry wasdumted and that juniors to the petitioner are itijbb.

10. From the stand, which has been taken bydbpondent, it appears that the petitioner had aivesed
his job because he did not join at Parwanoo, ofingayeen transferred from Thanadhar. The petitidragr also been
directed to join at Parwanoo by 21.7.1994 failingiach his services were to be terminated. If, thétipaer had
willfully disobeyed the directions of the respontlemd thereby committed misconduct, it was requibgdthe
respondent to have got conducted domestic enqgiaynst him for such misconduct. In the instant came such
enquiry was got conducted. Further, the provisiginthe Act were required to be complied with whestood proved,
on record, that the petitioner had completed 24 dia the preceding twelve calendar months fromdag of his
termination. For the failure of the respondent &weén complied with the provisions of section 25Ftlué Act, the
termination of the petitioner as per letter datd@dl21995 is illegal and unjustified. In the statamef Shri Ramesh
Bhaik (RW-1) it has also come, on record, thatgusito the petitioner are still in job. Thus, th&ealso violation of
the section 25G of the Act. | agree with the cotitenof the Ld. Counsel for the petitioner that vaitit conducting
domestic enquiry and also in utter violation of grevisions of the Act, the services of the petiiowere terminated
by the respondent vide letter dated 21.1.1995. & leno substance in the plea of the Ld. Counsehi® respondent
that since, the petitioner had abandoned his johdiyjoining at the place of his posting, (Parwanetere he was
transferred, there was no legal necessity for #spandent to have either issued notice and pagn@tment
compensation to the petitioner, as per section @bthe Act, or to have ordered the initiation ofnaestic enquiry
against him. Consequently, my answer to this issire“Yes”.

Issue No. 2:

11. In the claim petition, it has not been memid by the petitioner that he is not gainfully eayeld.
Similarly, his evidence, by way of affidavit Ex. PAlso does not go to show that he is unemployedan doing any
job. In order to claim back wages, it was requicddhe petitioner to have pleaded and establishedl after his
termination from service, he has not been gainfellgployed. It may be noted that although the sesviof the
petitioner were terminated on 21.1.1995 but therszfce was made to this Court on 23.4.2003. Thieage is silent
in order to show as to in which year, the petitiohad raised the demand notice before the Coroitiadfficer. The
delay which has been made to raise a demand ristaleo a circumstance which goes against theiquratit to claim
back wages. Moreover, before his termination, #t#ipner had remained in job with the respondentaf short period
of about three years. In this way, by giving dugare to above mentioned facts and circumstancescuydarly, that
the petitioner has failed to prove that he hasbeen gainfully employed after his termination, thwiut hesitation hold
that he is not entitled for back wages. Howevergeihis services were terminated against provisiénse Act, he is
entitled to be reinstated with seniority and couitinin service without back wages. Thus, my ansteehis issue is in
“Yes” accordingly.

Issue No. 3:

12. In support of this issue, no evidence washigdhe respondent being the legal issue. It id settled
that there is no limitation under the 1.D Act, 19 held by their lordship ¢fon’ble Supreme Court as reported in
(1999) 6 SCC 82, titled as Ajayab Singh Vs. Sirhin€o-operative Marketing —cum- processing Service Sty
Limited and Another. as under:-

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the proceedings under ¢h
ID Act. The relief under the ID Act cannot be deniel merely on the ground of delay. The plea of delaiy
raised by the employer is required to be proved aa matter of fact by showing the real prejudice and
not as a merely hypothetical defence. No referende the Labour Court can be generally questioned on
the ground of delay alone”

In view of the above cited ruling, this petitianhield not to be barred by limitation. Accordinglyis issue is
answered in negative.

RELIEF

As a sequel to my findings on the aforesaid isstiesclaim of the petitioner is allowed and ibislered that
he(petitioner) be reinstated in service, with satyoand continuity but without back wages, fronethate of his
termination i. e. 21.1.1995. Consequently, theresfee stands answered in favour of the petitiomer @gainst the
respondent. Let a copy of this award be sent t@gpeopriate government for publication in officggzette. File, after
completion be consigned to records.
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Announced in the open court today this day of Mé#y, 2010 in the presence of parties counsels.

A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum-
Labour Court, Shimla

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP IND USTRIAL TRIBUNAL-CUM-LABOUR
COURT, SHIMLA

Ref no. 149 of 2006
Instituted on 18.11.2006.
Decided on. 13.5.2010.

Hari Krishan S/o Shri Bhagat Ram R/o Village Tapka.O Okhro, Tehsil & District Shimla, H. P.
..Petitioner.
VS

The Director of Industries, Udyog Bhawan, Shimla-1 ..Respondent.
Reference under section 10 of the Industrial Disputes Act, 1947.

For petitioner: Shri S.S Parmar, Advocate.
For respondent: Shri Jagdish Kanwar, Ld. DDA.

AWARD
1. The reference for adjudication, sent by thgrepriate government, is as under:-

"Whether the termination of services of Shri Hari ishan S/o Shri Bhagat Ram workman by the Director
of Industries, Himachal Pradesh, Shimla -1 w.e.fude, 1997 without complying the provisions of the
Industrial Disputes Act, 1947 is proper and jus#fi? If not, what relief of service benefits and aomi of
compensation, the above aggrieved workman is esitio?

2. In nutshell, the case of the petitioner, iatthe was engaged as daily wage beldar in the tresis
Department in the month of Jan., 1995 and thaehwined posted at Ghanahatti till 16.6.1997 on whiate, he was
told, verbally that his services were no longemiegg. In each calendar year, he had completedda48. It is further
averred that S/Shri Tehal Dass and Bhola Dutt ilewsorking. Besides, other juniors namely S/SBeasr Dutt,
Manohar Lal and Het Ram are in job in Dalyara niyts&t Tatapani nursery, S/Shri Jagdish Chand andj Raj have
been retained. One Shri Mahant Ram who is als@ijuni him (petitioner) has been working in KarsognCnursery.
After his termination, he has also reasons to belihat fresh hands are still continuing in servicethis way, his
termination by retaining/engaging juniors has bigewniolation of the provisions of the Industrial dpiutes Act, 1947
(hereinafter referred as Act) and that he desdrvee reinstated with all consequential benefits.

3. The claim of the petitioner has been contested having raised preliminary objection qua
maintainability. On merits, it has been stated tihat petitioner had been engaged as casual labourdulberry
nursery at Bagh-ka-Nala, Ghanahatti under seriilivision, Shimla. Due to very low survival of Myerry, the
aforesaid nursery had to be closed, which in fact heen started on experimental basis. Thus, thvices of the
petitioner automatically came to an end w.e.f. 1887. As far as S/Shri Tehal Dass and Bhola Dattcancerned,
they had been engaged for tassar rearing and mtaed works. S/Shri Manohar Lal and Het Ram vesrgaged at
Palyar sericulture centre in District Shimla, iretlgear 1994. As far as S/Shri Jagdish Chand and Rajgare
concerned, they had been engaged at Tattapanir sedeulture Division, Mandi who later on left tfab in the year,
1999. Shri Mahant Ram was engaged on daily wagkteatel in the year, 1998, who is still continuirgdaily wage
labourer. No laborer named Shri Bhoj Raj was enddmethe department in the sericulture centre,apathi, District
Mandi, HP. As the Mulberry nursery at Bagh-ka-Nstaod closed w.e.f. 16.6.1997, no question ariseehgaging
junior persons to that of the petitioner, in thelsarsery. Other allegations denied.

4, By filings rejoinder, the petitioner has re#tied his own allegations, by denying those of the
respondent.
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5. Pleading of the parties gave arise to the@fahg issues which were struck on 31.10.2008.
1. Whether the termination of services of ShariHKKrishan workman by the Director of Industries,
Himachal Pradesh, Shimla-1 w.e.f. June, 1997, witltmmplying the provisions of Industrial
Disputes Act, 1947 is improper and unjustified keged ? ..OPP.
2. If issue no.l is proved in affirmative, to athrelief of service benefits and amount of
compensation, the petitioner is entitled to? ..OPP.
3. Whether the petition is not maintainablehie present forum as alleged? ..OPR.
4. Relief.
6. I have heard the learned counsels for thégsaand have also gone through the record of tke ca
carefully.
7. For the reasons to be recorded hereinaftdewligcussing issues for determination, my findingghe

aforesaid issues are as under.
Issue No.1: Yes.
Issue No.2 : Entitled to reinstatement, with sety@nd continuity, in service but without back ges.
Issue No.3: No.

Relief. : Reference answered in favour of thetjpeier and against the respondent per operativiegbar
award.

REASONS FOR FINDINGS
Issue No. 1:

8. The petitioner has challenged his terminatantwo grounds namely that he had not been givgn an
notice and compensation and also that juniorsrtohave either been engaged or retained in job hifselermination.

9. The defence version is to this effect that Hevices of the petitioner had been engaged as
casual/seasonal labourer and that it was co-tesniith the completion of the work. Further, assertis to this effect
that no persons, junior to the petitioner have ezitbeen engaged or retained in service as far ghkBaNala,
Ghanahatti, under sericulture division, Shimlazaacerned.

10. Petitioner while appearing in the witness lasxPW-1 has supported this fact that he had cdetple
240 days in every calendar year preceding his tetign and that Shri Mahant Ram who was juniorito I3 still
continuing with the respondent. By filing appliaatiunder RTI Act, he had got obtained informatieadrd, which is
Ex. PA to Ex. PA-10. Without serving any noticepatying compensation, his services were termindtethe cross
examination, he denied that Mahant Ram had beeagexdgat Memel, District Mandi in the year, 1998 #&mat he
(PW-1) had been engaged as casual labourer. Hedatsed that the Mulberry nursery at Ghanahatts slased on
16.9.1997 and that no juniors were engaged byrtblealrge, Sericulture Division, Shimla after hisetigagement.

11. Shri AK Kulshreshta (RW-1), supports thictfahat the petitioner had been engaged as casual
labourer, on daily wages, in Mulberry nursery aglb&a-Nala, Ghanahatti and that he continued thikre.6.1997.
Since, the work of the nursery was seasonal anéxperimental basis, it was closed due to very lowigsal of
sapling, in the month of June, 1997. For this reasite services of the petitioner and other stffod automatically
disengaged. No junior to the petitioner was eveyaged in sericulture division, Shimla. The petiéomad also not
completed 240 days in any calendar year precediagdisengagement. In the cross examination, hedsttat
mandays chart Ex. RA is correct as per originali Blahant Ram was junior to the petitioner at Gheatt.

12. It has been specifically stated by the petér (PW-1) that he had completed 240 days in tsvelv
calendar months preceding his disengagement. His gersion gets support from Ex. RA, Mandays chattich
clearly shows that till 15.6.1997, the petitionexdhworked for 166 days and from 31.12.1996 till.1996, he had
completed 366 days. In this way, it is quite apparthat in the twelve calendar months, from theedaf
disengagement of the petitioner i.e. 15.6.1997415.1996, he had completed 240 days.
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13.  Undoubtedly, the defence plea is that theices of the petitioner had been engaged in theesfid
nursery as a casual labourer in order to do sehsatt which was on experimental basis but theradthing on
record which may go to show that when his servisese engaged, it had been brought to his (petitjonetice
regarding such seasonal/temporary work which wasgkearried out on experimental basis. In the absef such, the
disengagement/termination of the petitioner on 1897 does not fall within the purview of sectig@®) (bb) of the
Act. On the contrary, it falls within the definiticof retrenchment as per section 2(oo) of the Boice, the petitioner
has proved on record that before his terminatibe, petitioner had completed 240 days in the twelgkndar
preceding months, it was obligatory upon the redpahto have complied with the provisions of sett®@bF of the
Act. It has been held by our oviton’ble High Court in 2008 (1) Shim. LC 513 titledBlock Development Officer,
Pragpur Vs. Yoginder Kumar & another that:

“Industrial Disputes Act, 1947, section 25F. Berisf under section 25F extended. Daily wages. Plda o
project employment rejected.”

Since, its requirement was not complied with, |védano hesitation in holding that the
termination/disengagement of the petitioner iggle

14. The another contention of the petitioneht tis juniors have still been retained in servite PA-3
is the information, which had been got obtainedhgypetitioner under R.T.I Act. Its perusal goestiow that Bhola
Dass was engaged on 22.6.1989, Shri Tehal Dass2@1289 and petitioner (Hari Krishan) on 1.1.1996is
document goes to show that nursery at Bagh-ka-Natenahatti was closed on 16.6.1997 and that theces of
Bhala Dutt and Tehal Dass were reengaged at ReKleanra, Kunihar. Since, both the said workers veer@or to the
petitioner, there is no violation of section 25Gtlé Act. The petitioner has not produced any ewdein order to
show that S/Shri Besar Dutt, Manohar Lal and HetRae junior to him. Moreover, from the reply, @ldy the
respondent, it is quite clear that their servicesenengaged in the year 1994 to do work at Paédac@ture centre. As
far as S/Shri Yog Raj and Jagdish Chand are coadethey had been engaged at Tattapani, undeueredivision
Mandi, HP as is the defence version. In the stat¢wfepetitioner (PW-1), it has come, that MahaatrR who is junior
to him, is still continuing with the respondent..BXA-2, is the information which had been soughthmsy petitioner
under RTI Act, goes to show that before being eadamm Memel nursery, Shri Mahant Ram was working in
sericulture centre at Ghanahatti under Shimla RimisFrom Ex. PA-1, it is revealed that Shri Mah&atm joined as
daily wager at sericulture centre, mulberry nursari{arsog on 20.1.1998 and that he remained theJuly, 2008.

15. From the aforesaid documentary evidence whishbeen relied upon by the petitioner, it isejalear
that said Mahant Ram started working at Memel nyra¢ Karsog w.e.f. 20.1.1998. The nursery at BkatNala,
Ghanahatti had been closed on 16.6.1997. SinceaiMaRam had joined in a nursery at Memel, Tehsitsikg,
District Mandi, the petitioner cannot get any bénender the provisions of Act because his (MahRat) services
were not engaged in same division. In other woitdsan be said that his services were engagedrashain another
division, situated in District Mandi. In this wathe petitioner also fails to establish that thevisess of Mahant Ram,
who is junior to him, have been engaged in the sdimision.

16. | do not find any legal substance in the entibn advanced on behalf of the respondent timaesi
Mulberry nursery, Bagh-ka-Nala at Ghanahatti hadnbstarted on experiment basis and that for thasawe, the
services of the petitioner had been enaged as IckEhaurer, there was no need to comply with thevizsions of
section 25F of the Act when the said nursery stdoded on 16.7.1996. Consequently, my answer islsiie is in
“Yes” accordingly.

Issue No. 2:

17. Before his (petitioner) termination, the petier had remained in job with the respondentaahort
period of about two years. In this way, by givingedregard to this fact and also other circumstaruasicularly, that
the petitioner has failed to prove that he hashe&n gainfully employed after his termination, thout hesitation,
hold that he is not entitled for back wages. Howgs@ce his services were terminated against theigions of the
Act, he is entitled to be reinstated, with senjodhd continuity in service, without back wagesu3hmy answer to
this issue is in “Yes” accordingly.

Issue No. 3:

18. The claim of the petitioner has been stabelet not maintainable for the reason that his sesvhad
been engaged in order to do casual work and teatame was co-terminus with the completion of thekwHowever,
this objection taken by the respondent, does noy eay legal weight. Moreover, at the time of argants, it could not
een explained, on behalf of the respondent, ashy this petition is not maintainable. Accordinglyy holding it
maintainable, my answer to this issue is in “No”.
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RELIEF

As a sequel to my findings on the aforesaid isstiesclaim of the petitioner is allowed and ibislered that
he(petitioner) be reinstated in service, with sgtjoand continuity but without back wages, fronettate of his
termination i.e June, 1997. Consequently, the esfe stands answered in favour of the petitioner against the
respondent. Let a copy of this award be sent t@gpeopriate government for publication in officiglzette. File, after
completion be consigned to records.

Announced in the open court today this day of M8#y, 2010 in the presence of parties counsels.

A.S JASWAL,
Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shima.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP IND USTRIAL TRIBUNAL-CUM-LABOUR
COURT, SHIMLA

Ref No. 178 of 1999.
Instituted on 26.10.1999.
Decided on. 17.5.2010.

Sanjeev Kumar C/o Kangra Provision Store Kia$¥ad, Kalka District Panchkula (Haryana) 133302.

Mohan Lal C/o Kangra Provision Store KasaulaBdKalka District Panchkula (Haryana) 133302.

Virender Kumar S/o Shri R.B Tiwara C/o Kandraovision Store Kasauli Road, Kalka District

Panchkula (Haryana) 133302.

4, Tarsem Kumar S/o Shri Jai Pal R/o Village majflahtab, P.O kalka, District Panckula, Haryana.

5. Bhagwan Dass C/o Kangra Provision Store Kagaadd, Kalka District Panchkula (Haryana) 133302.

6. Ashish Kumar Jain S/o Shri N.K Jain, Devi D&ssad Sood Bhawan, House no.7 Kalka, District
Panchkula, Haryana.

7. Manohar Lal C/o Kangra Provision Store KasRalad, Kalka District Panchkula (Haryana) 133302.

..Petitioners.

wn e

VS

The Managing Director, M/s Himvision Electroni&gctor-1 Parwanoo, District Solan, H.P.

..Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947.

For petitioner : Shri Rahul Mahajan, Advocate.
For respondent : None.

AWARD
1. The reference for adjudication, sent by thgrepriate government, is as under:-

"Whether the termination of services of S/Shri Sangv Kumar, Mohan Lal, Virendr Kumar, Tarsem
Kumar, Bhagwan Dass, Ashish Kumar and Manohar Lal verkers by the Managing Director M/s
Himvision Electronics, Sector-1, Parwanoo DistricSolan, HP with Head office Village Pawa (Sahneqgal)
CT Road Ludhiana (Punjab) w.e.f. 10.2.1999 as a nek of alleged lockout without paying the wages of
workers for the month of Feb. 1999, without any nadte is legal and justified? If not to what relief ¢ past
service benefits including back wages and amount @bmpensation, the above aggrieved workmen are
entitled?”

2. Facts in brief are that Sanjeev Kumar (Pet&foNo.1), Manohar Lal (Petitioner No.6) and Bhagwa
Dass (Petitioner no.7), were appointed as Techmsdxy the respondent management on 20.4.1989 areddreswing
monthly wages of Rs. 2950/-, 2640/- and 2950 raspdyg. Madan Lal (Petitioner no.2), Virender Kum@etitioner
No.3), Tarsem Kumar (Petitioner No.4) and Ashishmign (Petitioner No.5) were engaged as helpers 84,19995,
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1994 and 1995 respectively on monthly wages ofilB20. They continued to work till 10.2.1999 whea tespondent
management indulged in unfair labour practice bgkilng out the unit without complying with the sty and

mandatory provisions of the Industrial Disputes,AdQ47 (hereinafter referred Act). In fact, on 10999, when they
had gone to the unit for dong their respective wptke gates were found locked and the premisssdld®n 9.2.1999,
the official of the management had called them a#i as other co-workers by forcibly asking themsttdtle their

accounts failing which to face dire consequencesnbtice had been given to them before the lock Similarly, no

intimation had been sent to the concerned autheriBesides, the petitioners were not paid thegesd.e. for the
month of Jan., as well as Feb., 1999 and other dsig®r the Act. They were also not paid gratuiy ather benefits.
In this way, their termination without complying tlvithe mandatory provisions of the Act is totallgjust and

unlawful. It is further averred that subsequentl@®2.1999, M/s Himvision, Sector -1 Parwanoo hasnbeorking

under new name and style i.e. S.J.S Tell Tradehand employed fresh workers from the open markes &lso goes
to show that that the respondent management haa ibdelging in unfair labour practice just to thravut the

petitioners from their jobs. Since, their servitese been illegally and arbitrarily terminated,ytlage entitled to be
reinstated w.e.f. 10.2.1999 with all consequentiahefits.

3. The claim of the petitioners has been conteste having raised various preliminary objections
including maintainability and estoppel. On meritdas been stated that there were in total 47 arstkncluding the
petitioners, employed by respondent No.1, durirggrttonth of December, 1998 and their no. was 3hdulan. 1999.
All the workers had been clearly told that if thgituwvas to get another extension of sale tax exemgt only then, it
was to remain continue to manufacture its produtttserwise the same was to be closed. Earlier,(o#4.2989, the
government of Himachal Pradesh had allowed exemgtpten year from the payment of sales tax i2%1LST on
all sales from the unit in the state of HP. Despitest efforts, the unit could not get extensiod @rbecame almost
difficult to continue the production because stnaigay the TV sale became costlier due to 12% L$Ts further
pleaded that, at the time of closure of the unigrgthing was settled, amicably with all the wokexxcept the
petitioners who never came forward. No notice weaar eéeceived from either Labour-cum-Conciliationfi€dr or
Labour Commissioner despite the fact that the ipagts had been requested many times to settle aéleebunts.
Regarding the stoppage of production, the respdnidad also informed the concerned departments. sbltey of
January and February was paid to the petitionétisag been denied that the respondent managemerenmaloyed
fresh workers from the market for SSJ Tele Tradbe@allegations denied.

4. It is to be made clear that one of the petéis namely Sanjeev Kumar (Petitioner No.1) hatleskehis
claim with the respondent management as is eviftent his statement dated 4.10.2007, which is ommkcThis
shows that as far as his claim, in the petitiotoiscerned, the same stands already settled.

5. By filing rejoinder, the petitioners have eséted their own allegations, by denying those haf t
respondent.
6. Pleadings of the parties gave rise to th@¥alg issues which were struck on 19.9.2003.

1. Whether the termination of services of thétipaers by the respondent w.e.f. 10.2.1999 as a

result of alleged lockout, without paying the wagéshe workers for the month of Feb. 1999
without any notice is illegal and unjustified? OPP.

2. Whether the petition is not maintainable? OPR.

3. Whether the petitioners are estopped froimgfithe petition due to their act and conduct? OPR.

4. Relief.
7. | have heard the learned counsel for theipeéts and have also gone through the record otdlse
carefully.
8. For the reasons to be recorded hereinaftdewligcussing issues for determination, my findingghe

aforesaid issues are as under.

Issue No.1: Partly Yes.
Issue No.2 : No.
Issue No.3: No.

Relief. : Reference answered partly in favourha petitioners and against the respondent per tyera
part of award.
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REASONS FOR FINDINGS

Issue No. 1:

9. It has been specifically mentioned that thepomdent management has not paid the wages for the

month of Jan. & Feb., 1999 to the petitioners drad ho notice had been issued to them before affelickout in the

unit. Shri Sanjeev Kumar (PW-1) has tendered inlevte his affidavit Ex. PA wherein, all the factsnaentioned in
petition have been supported on oath. He has &gedsthat when the factory was illegally closed,had written
several letters Ex. P/C-1 to Ex. P/C-7 to Labouiid®@fand Labour Commissioner. In the cross exardnahe stated
that he does not know about the reasons on acadumhich, the factory was closed. He only knows whtwventy
workers, who were working in the workshop. He egpesl his ignorance that in all, there were 47 wsrkexcept the
petitioners, he does not know who were the othakers. He denied that the petitioners and othekersrhad been
told to receive their monthly salary as the factwgs to be closed.

10. Ex. PD, Ex. PE, Ex. PF, Ex. PG, Ex. PH andMfEkare the affidavits of S/Shri Ashish Jain, Mzaro
Lal, Virender Kumar, Madan lal, Bhagwan Dass ants&ia Kumar, respectively.

11. In the affidavits, as referred to above s been stated on oath that the petitioners haveesm paid
wages for the month of Jan. & Feb. 1999 and alsa@thtuity. From the cross examination of PW-1 [SanKumar),
it appears that the respondent management had/asleithe petitioners and other workers to recawme month’s
salary as the factory was to be closed. No suchesigpn has been given to the witness that fomtbath of Jan. &
Feb. 1999, the salary had been paid to the pegitiorAt this stage, | would like to point out tlzest per the reference
made to this Court, the respondent management biagand the wages to the workers for the month edf. F1999.
There is nothing such in the reference to this €Cthat the petitioners had also not been paid thges for the month
of Jan. 1999. Had, such dispute been agitatedéopétitioners in their demand notice to the Labmum-Conciliation
Officer, definitely, the reference, made to thisu@owould have been that the alleged lockout wH)2.1999 was
without paying the wages to the workers for the thasf Jan. also. This court is required to answerreference, in
terms, in which it has been made. In these circantgts, although, there is sufficient evidence,emond, in the shape
of above referred affidavits, that the petitionease not been paid the wages for the month of tlaa.court cannot go
beyond the terms of the reference. Thus, the peéts are held entitled for their salary for thenthoof Feb., 1999,
gratuity and other service benefits which they wargtled under the Act.

12. Inthe reply, reasons have been assignemakyt, the unit had to be closed down. In the fetiit has
not been mentioned that when the unit was clogetiaatime, there were fifty workers employed #ieror that there
had been, on an average, per working day, morefittarvorkers in the preceding twelve months. e treply, it has
been stated by the respondent that there had @ o workers in all including the petitioners thg the month of
December, 1998 and 37 during Jan., 1999. Shri 8arf@mar (PW-1) says that he knew only twenty woskeho
were working in the workshop. Except the petitiecndre does not know as to who were the other wsrikdoreover,
neither in his affidavit Ex. PA it has been stagthim on oath, that there had been more than 58ex® nor that on
an average per working day, there had been 50 workeceding twelve months, from the date of lotiabosure.
Similarly, from the affidavit of other petitioneeforesaid, the fact, regarding the number of warker more than 25,
is not proved. As per the requirement of sectioRF25 60 days notice was required to be given byrdspondent
(employer) on prescribed manner, on the appropgaternment stating clearly the reasons for thenidéd closure of
the under taking, if the number of workers, hadhb@ere than fifty as referred to above.

13. Since, in the instant case, the petitionengehfailed to prove aforesaid requirement of fiftgrkers,
there is no violation of section 25FFA of the Athus, on this score, the termination of the sesvigiethe petitioner
cannot be said to be illegal.

14.  Still, since from the affidavits on recordstands proved that the petitioner had not be@htha wages
for the month of Feb., 1999 as well as other duksissible under the Act and also the gratuity, rth&imination is
held to be illegal and unjustified, on this sc&@@ensequently, my answer to this issue is in “Yezlcadingly.

Issue No. 2:

15. There is nothing on record which may showt@svhy this petition is not maintainable. Since,
pursuance to the reference made to this Courtpétioners had filed the statement of claim, thms is held to be
maintainable because this court is required to ansiwe reference. Thus, my answer to this issire‘ido”.

Issue No. 3:

16. No evidence has been led to prove this isBwen from the reply, which has been filed by the
respondent, it is not revealed as to how the pettis are estopped from filing this petition. Thiong, answer to this
issue is in “No”.
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RELIEF

As a sequel to my findings on the aforesaid isstiesclaim of the petitioner Nos. 2 to 7 is pagliowed by
ordering that they be paid wages for the monthetif. F1999 alongwith all the dues admissible uniderAct as well as
gratuity. Since, the unit in which the petitionérad been working stands closed, for the reasomseaioned in the
reply, and that there has not been any violatioseation 25FFA, the reinstatement of petitionerzto 7 cannot be
ordered. It is made clear that petitioner no.1 {&anKumar) as per his statement dated 4.10.20d7sktled his
claim, in this petition, in full & final with theaspondent management. Consequently, the refer¢gmuogssanswered
accordingly. Let a copy of this award be sent t® #dppropriate government for publication in officijazette. File,
after completion be consigned to records.

Announced in the open court today this day of M#y, 2010.

A. S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum-
Labour Court, Shimla.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP IND USTRIAL TRIBUNAL-CUM-LABOUR
COURT, SHIMLA

Ref No. 182 of 2002.
Instituted on 21.6.2002.
Decided on. 31.5.2010.

Virender S/o Shri Surjeet Singh R/o V. P.O Tak$ahsil kasauli, District Solan, H.P Petitioner.
VS,

1. Anuj Arora, Contractor M/s Eicher Demn, Plai.\29-30, Sector-2, Parwanoo, District Solan, HP.

2. M/s Tafe Motors & Tractor, Pvt. Ltd., Plot r29-30, Sector-2, Parwanoo, District Solan, HP.
..Respondents.

Reference under section 10 of the Industrial Disputes Act, 1947.

For petitioner: Shri B.R Kashyap, Advocate.
For respondent no.1 Already ex-parte.
For respondent no.2 Shri T.S Chauhan, Advocate.

AWARD
1. The reference for adjudication, sent by therayp@ate government, is as under:-

"Whether the termination of services of Shri Virende S/o Shri Shri Surjeet Singh by the 1. Anuj Arora,
Contractor M/s Eicher Demn, Plot no. 29-30, Sectop, Parwanoo, District Solan, HP 2. General
Manager, M/s Tafe Motors & Tractor, Pvt. Ltd., Plot no. 29-30, Sector-2, Parwanoo, District Solan
w.e.f. 11.9.2000 without complying the provisionsfahe Industrial disputes Act, 1947 is proper and
justified? If not, to what relief of seniority, badk wages, service benefits and amount of compensatio
Shri Virender is entitled to?”

2. In nutshell, the case of the petitioner id,tha had been engaged as Gardner by the respsrideght
year 1990 and without any interruption, worked 1i0.9.2000. On 11.9.2000, his services were tem@ihavithout
assigning any reason and at that time, he was dgesdlary @ Rs. 1890/- per month. It is furthersacthat the work
being performed by him is of permanent nature anstill continuing. However, without giving any & or paying
retrenchment compensation, his services were tetedn which deserve to be reengaged with all careseal service

benefits.

3. It may be worthwhile to mention that initiglihe claim of the petitioner was against respohderil
i.e Anuj Arora, Contractor M/s Eicher Demn, Plot 29-30, Sector-2, Parwanoo, District Solan, HP asgpondent
no.2 i.e. General Manager, M/s Eicher Demn, Plot2830, Sector-2, Parwanoo, District Solan, HP duwing the
proceedings of this case, the petitioner filed pliaation for getting impleaded M/s Tafe MotorsT&actor, Pvt. Ltd.,
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Plot no. 29-30, Sector-2, Parwanoo, District SoldR, as respondent no.2 in place of earlier respgnde.2 i.e
General Manager, M/s Eicher Demn, Plot no. 29-3&t@-2, Parwanoo, District Solan, HP and his sagplication
was allowed as per order dated 18.12.2007 andrisegpuence thereof, M/s Tafe Motors & Tractor, Btd., Plot no.
29-30, Sector-2, Parwanoo, District Solan, HP wadéaded as respondent no.2 in place of M/s EiDleenn, Plot no.
29-30, Sector-2, Parwanoo, District Solan, HP.

4. Whereas, respondent No.1 was proceeded agaipsrte, respondent No. 2 contested the calitheof
petitioner on having raised various preliminary embjons including maintainability and that the petier has
suppressed material facts from this Court. On meitithas been specifically denied that the petérowas employed
by the replying respondent as Gardner in the y880J1and continued to work with it till 10.9.2002. fact, he had
been employed as helper in the year 1992 and tierde was promoted as Gardner by the Contra&or, Anuj
Arora C/o M/s Arora nursery, Bungalow no. 158, $e@&, Panchkula who had been given the contraldrafscaping
and development of parks etc. It is further asddtiat as per the knowledge of the replying respahdhe petitioner
had abandoned his job with the contractor on hissfier to Baddi in order to work with M/s Jaycoim@vt. Ltd.

5. Pleadings of the parties, gave rise to theviohg issues, which were struck on 10.8.2007.
1. Whether the services of the petitioner hagenbillegally terminated by respondent without
complying with the provisions of I.D Act, 194772sl8, its effect? .OPP.
2. Ifissue no.1 is proved in affirmative, toathelief, the petitioner is entitled to? ..OPP.
3. Whether the petition in the present formasmaintainable? ..OPR.
4. Relief.
6. I have heard the learned counsel for the gmdind have also gone through the record of the cas
carefully.
7. For the reasons to be recorded hereinaftdewdigcussing issues for determination my findingghe

aforesaid issues are as under.

Issue No.1: Yes.

Issue No.2:  Entitled to reinstatement in servidd weniority and continuity but without back wages

Issue No.3: No.

Relief. : Reference answered in favour of thetjpeter and against the respondent, per operaticteopaward.

REASONS FOR FINDINGS

Issue No. 1:

8. Whereas the contention of respondent No.@ ki effect that the petitioner had been engagelali
by respondent no.{Anuj Arora, Contractor M/s Eicher Demn, Plot no. 29-30, Sector-2, Parwanoo, District
Solan, HP)but the assertion of the petitioner is specifid tiehad been engaged by the respondents in the 988.
While appearing in the witness box as PW-1, hedpesifically stated that in the month of Decemid®91, he had
been engaged as Mali by respondent company andeda such till 11th September, 2000 when his ceswvere
terminated without notice or paying any compensatla every calendar year, he had completed 248 dejuding
the year preceding his termination. Vide letter BA, which had been received from the respondenthdd been
asked to do job at Baddi upon which he went thettenlo job was given to him. In the cross-examimatioe denied
that at the time of his engagement, he was madaderstand that the work was not of permanent eatuthe place of
his posting. Payment of salary was being made by Blgroop of Eicher Company @ Rs. 1890 per madthhad
received a letter from Arora nursery that his salsas enhanced to Rs. 2100/- at Baddi. He deniadhté was the
worker of Arora nursery and not that of Eicher Cammp He further denied that the company had aneaggat with
the Arora Nursery and that for this reason, heliesh engaged by the said nursery.

9. Evidence of Shri Baldev Singh (PW-2) is tcsthifect that the petitioner was engaged as Malihey
Eicher Company where he worked for ten years. M-, had also worked with the company for eigtdreyand that
the services of the petitioner had been terminatiftbut notice and compensation during the peridebrvhe (PW-2)
was in service. In the cross-examination, he detied he (PW-2) was never engaged as Mali by tepordent
company.
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10. The evidence led by the petitioner has gonesbutted for the reason that contesting respdnder?
did not lead any evidence despite many opportundiel finally on 30.4.2010, its evidence was cldsethe order of
the Court.

11. It has been specifically stated by the pmtdér (PW-1) that he had been engaged as Mali by the
respondent company and his such version also gppog from the statement of Shri Baldev Singh (BR)MWAIlthough,
it is the assertion of contesting respondent rwa? the petitioner had been engaged by the coantrhat this plea fails
because no such witness including the contractas, been examined who could have supported thiglé&ience.
Although, a suggestion has been given to PW-1Eiater company had an agreement with Arora Nurkatyno such
agreement has been brought on record. | may obseatéf there had been any such agreement by Eichepany
with Arora Nursery, the same could have been a w@ierial piece of evidence to show as and by wtwarservices
of the petitioner had been engaged. From the Jeteeived by PW-1, from Arora Nursery, that hitasahad been
enhanced to Rs. 2100/- per month at Baddi, thisi$agot proved that he was not worker of the resiemt company
(Eicher Damn) particularly when the statement @& fetitioner (PW-1) is specific to this effect thet had been
engaged by the respondent company in the monttecémber, 1991 and that his such version also get®eal from
the statement of Shri Baldev Singh (PW-2) | may dike to observe that on the record, no suchnhlieehas been
produced/filed which could go to show that respoiden.1 was a registered contractor with respondenipany.
Since, the petitioner was doing work as Gardneh whie respondent company (respondent no.2), hiagemgent as
such will be deemed to be on behalf of the compangn if, it is believed that his engagement wasugh the
contractor. | disagree with the Learned counselré&spondent no.2 that since, the petitioner hadh leemaged by
respondent no.1l (contractor), therefore, therenisetationship of employee and employer betweerptgioner and
respondent no.2 (company). | may reiterate, tiidbere had been any agreement between Arora Nuf€entractor)
and the company, the same could have been brougigcord. Had this been done, the same would remititéted to
this court to know as to who had engaged the seswi the petitioneitn Bharat Heavy Electricals Limited Vs. State
of U.P & others, 2003 (6) SCC-528has been held by the Hon’ble Supreme Court‘tGatrdeners engaged through
contractor who were looking after lawns and parksmside factory premises campus and residential colgrof the
company and that their work was supervised by the raployee of the company, were the employees of the
company, by applying control test”.

12. From the statement of the petitioner (PWitl)s further proved that in the twelve calendarntis
preceding his termination, he (petitioner) had clatgul 240 days. His such version has gone un-intiggadrhus, it is
proved that before his termination, he (petitiorteayl completed 240 days. In these circumstancesstrequired of
the respondents to have complied with the provisioinsection 25F of the Industrial Disputes Act41%hereinafter
referred Act). For the failure of the respondemtshave complied with the aforesaid section, theniteation of the
petitioner is illegal and unjustified. Accordinglypy answer to this issue is in “Yes”.

Issue No. 2:

13.  Since, the petitioner has failed to prove tleahas not been gainfully employed after his teation, I,
without hesitation, hold that he is not entitled iack wages. However, since his services wereiteted against the
provisions of the Act, he is entitled to be reitesth with seniority and continuity in service buithout back wages.
Thus, my answer to this issue is in “Yes” accortling

Issue No. 3:

14. Itis not understandable as to why this jpetits not maintainable, particularly, when it Heeen filed
in pursuance to the reference made to this CourthbyLabour Commissioner. Moreover, the petitiohad been
employed by the respondents in order to do the wé&ardner. Apart from it, the learned counseltf@ contesting
respondent could not explain as to why this petitfonot maintainable. Accordingly by holding itlbe maintainable
my to this issue is in “No”.

RELIEF

As a sequel to my findings on the aforesaid isstiesclaim of the petitioner is allowed and ibislered that
he(petitioner) be reinstated in service, with sgtyiand continuity but without back wages, by resgent No.2 (M/s
Tafe Motors & Tractor, Pvt. Ltd. Plot No. 29-30,c8& -2, Parwanoo, District Solan, HP, who was mapled in place
of M/s Eicher Demn, Pvt. Ltd. Plot No. 29-30, Sect®, Parwanoo, District Solan, HP vide order dat8dL2.2007)
from the date of his termination i.e 11.9.2000. s=muently, the reference stands answered in fasfotlne petitioner
and against the respondents. Let a copy of thiscatva sent to the appropriate government for patta in official
gazette. File, after completion be consigned tondx

Announced in the open court today this day of 8A&y, 2010 in the presence of parties counsels.

A. S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shimla
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IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP IND USTRIAL TRIBUNAL-CUM-LABOUR
COURT, SHIMLA CAMP AT SOLAN
Ref No. 187 of 2003
Instituted on .2003.
Decided on. 6.5.2010.

Ashwani Kumar S/o Shri Hari Nand C/o Shri J.C Riveaj, President HP AITUC, H.Q Saproon, District
Solan, H. P. ..Petitioner.

VS
The Principal DAV Centenary Public School, Kumatih®istrict Solan, H. P. Respondent.
Reference under section 10 of the Industrial Disputes Act, 1947.

For petitioner: Shri J.C Bhardwaj, Ld. AR.
For respondent: Shri Rahul Mahajan, Advocate.

AWARD
1. The reference for adjudication, sent by thgrepriate government, is as under:-

"Whether the plea of the Principla DAV Centenary FidSchool, Kumar Hatti, District Solan that Shri
Ashwani Kumar S/o Shri Hari Nand Sharma (Accountantvorker left the job of his own accord w.e.f.
1.6.2002 and without serving any notice for absezign and abandonment, is legal and justified? Iftnto
what seniority, back wages, service benefits anliefethe concerned workman is entitled to?”

2. The case of the petitioner, as is borne oo fthe statement of claim, filed before this Cpigto this
effect, that the petitioner was appointed as aowaant in DAV School Kumarhatti (hereinafter reést School) vide
letter dated 23.11.2000 and as such started pearfgrail types of clerical duties including to maimt the account
books. In fact, he had joined the above said pogtes the terms and conditions of the appointmetter In the year,
2002, the trouble started when the Principle of$lbhool wanted some fake bills to be entered inattunt books,
which were not genuine. For this reason, Principierted harassing the petitioner on one pretexther other.
Ultimately, under the garb of alleged absenteeibariddonment, his services were terminated on 1.8.20Bas been
alleged that a fresh hand has now been appointhis iplace in violation of the provisions of Indiet Disputes Act,
1947 (hereinafter referred Act). It is further gitel that he had completed 240 days during the éeofuhis service,
thus, his termination is illegal. Further, he haslmeen employed from the date of his terminatioth @was drawing Rs.
4200/- per month as consolidated wages.

3. The claim of the petitioner has been contesiedhaving raised various preliminary objections
including qua maintainability. On merits, it hassheasserted that the petitioner had been appoagaithst the post of
Accountant on adhoc basis for a period of one weal that the same was subject to the approval of Qallege
Managing Committee, New Delhi (hereinafter referMdnaging Committee). In fact, one Shri Sandeel dJp@ad
been selected for the post of Accountant as petingeef the adhoc selection committee dated 130@2but since he
did not join the post, the appointment letter wsssied to the petitioner who was at no.1 in theimgitst. The adhoc
selection committee of the School in its meetirgdlon 24.2.2001, had appointed the staff for #ssi®n 2000-01 and
forwarded the same for approval to the Managing @dtae, which gave its approval and accordinglg, skaff was
appointed on contractual basis from 1.3.2001h# énd of the session, including of the petiticexed other workers.
Since, the meeting of the adhoc selection committae scheduled to be held on 14.4.2002, the Pahap the
School, wrote to the Chairman DAV Centenary PuBlahool Kumarhatti on 4.4.2002 to grant approvabider to
appoint staff for the month of April, 2002 as périgh the further appointments were to be made W.8.2002. In the
said letter, he (Principal) had also requestedafmproval for two months in respect of the servioEshe petitioner
which was duly granted. Thereafter, in the meetihgdhoc selection committee, held on 14.2.2002 ajpointments
were made for the session 2002-03 and the mdritvis sent for the approval of the Managing ConesittSince, in
the merit list, one Shri Dhani Ram Kapil, was abole petitioner, his appointment to the post ofcactant was
recommended and the same was approved, by the Mgnagmmittee w.e.f. 1.6.2002. The services offhttioner
had been retained for two months i.e April & Ma@02 for the reason that the work of the School matysuffer. Said
Dhani Ram Kapil had joined as accountant from D®2on adhoc basis. It has further been averret tttea
respondent School has not violated any principl@atfiral justice or the provisions of the Industiésputes Act,
1947. Since, the appointment of the petitioner warely on contract and adhoc basis, the same wesrged by
section 2 (0o0) (bb) of the Act and for this reaspa, question of his retrenchment/termination ardséas been
asserted that the petitioner is gainfully employed.
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4. By filing rejoinder, the petitioner has redatrd his own allegations by denying those of tispaadent.

5. The following issues were framed on 18.11.2005

1. Whether the petitioner abandoned the jobi®blvn w.e.f. 1.6.2002 without notice is legal and

justified? If so, its effect? ..OPR.
2. If issue no.1 is not proved, to what relie§ervice benefits, the petitioner is entitled to?
..OPP.
3. Relief.
6. I have heard the Learned AR for petitioner badrned Counsel for respondent and have goneghrou

the record of the case carefully.

7. For the reasons to be recorded hereinaftdewdigcussing issues for determination my findingghe
aforesaid issues are as under.

Issue No.1: No.
Issue No.2:  Entitled to reinstatement with seiyosind continuity alongwith back wages @ 25%.
Relief. : Reference answered accordingly agaimstéspondent.

REASONS FOR FINDINGS
Issue No. 1:

8. Admittedly, as per appointment letter Ex. Riated 23.11.2000, the petitioner had been appointed
against the post of Accountant in the School. Waréhe contention of the petitioner is to thigeff that his services
were terminated, in violation of the provisionstioé Industrial Disputes Act, 1947, the plea of ibspondent School is
to this effect that since his appointment was omoadand contractual basis, for one year, the saouel germinated
automatically after the expiry of that period ahattthe same is covered under section 2 (0o) (bitheoAct. The
respondent has also taken this plea, that thagredit had abandoned his job on his own w.e.f. D@22and that his
services had never been terminated. It is to bedntthat the reference which has been made to tbigtGor
adjudication, is regarding to this effect, whettiex petitioner had left the job on his own w.e.6.2002 and without
serving any notice for absenteeism. Keeping in Jieevreference, the than Presiding Officer, HP &twdlal Tribunal-
cum-Labour Court had framed issue no.1, on theshiEghe reference made to this court and the oftlse same was
placed upon the respondent. At this stage, | mathdu make it clear that at no point of time, tlespgondent had
claimed the issue that the services of the pegtidrad stood terminated as per section 2 (00) ¢bthe Act for the
reason that his appointment was on adhoc and cbn#lebasis for one year. In these circumstanbesohly question
which is required to be determined by this Counvtgether the petitioner had abandoned his job snohin w.e.f.
1.6.2002 or not.

9. From the material on record, it is quite appéarthat the appointment of the petitioner had been
approved by the Managing Committee and that hewwa#ed till 1.6.2002, the date when he allegedlgraioned his
job. It has further been pleaded by the respontteitsince the adhoc selection committee was sébeéda hold its
meeting on 14.4.2002, for getting selected thd &afthe academic year, 2002-03, the Principl¢hef School wrote a
letter to Chairman of the School for granting amatdo appoint staff for the month of April, 2002dause the further
appointments/selections were required to be maata .3.2000 and that in pursuance to his suchr/etfgproval in
respect of the petitioner had also been grantetiformonths. This clearly shows that the petitiomad been permitted
to continue his job as accountant beyond the pedbdne year for which his selection had been meide
appointment letter Ex. PA. The perusal of thisletfurther goes to show that after the expiryé gear, his selection
was to be regularized and that it was not on adimdccontractual basis as is the defence versidiactnit was initially
for one year and the same was to be regularized ¢ expiry of one year. In these circumstanié¢le plea of the
respondent is considered that his (petitioner'syises stood automatically terminated after theirgxpf contractual
period i.e one year, and that his retrenchmentitextion is covered under section 2(oo) (bb) of #ut, it does not
carry any weight. In the statement of the petitraaePW-1, it has come that he had remained itiljdiday, 2002 and
completed 240 days before his removal. In ordeadjust one Shri Dhani Ram, he had been removed §envice
without notice or retrenchment compensation. He atdabandoned the job. In the cross-examinatierddnied that
Dhani Ram was more meritorious and for this reaben(Dhani Ram) was given appointment after higitjPeer’s)
removal. Shri H.C Sirkake RW-1 has admitted thatpktitioner had not abandoned his job but leftstame when he
was not selected.
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10. When, regard is given to the reply filed bg tespondent School, it is quite clear that orne Bhani
Ram had been selected for the post of accountdmthvearlier was being held by the petitioner1ib.2002. There is
nothing on record which could go to show that therknof the petitioner had not been found satisfactiuring the
period, till he remained in the job. As per appwiaht letter Ex. PA, his services were to be reggddr after the
completion of one year. This is sufficient to shithat as per appointment letter, there was no serch and condition
that a fresh interview/process was required toniteated for filing up the post of accountant aftee expiry of one
year. From the statement of the petitioner as P\Wi&,clearly established that he had not abanddhe job on him
own. This fact gets further support from the adioissnade by RW-1 Shri H.C Sirkake. | may also likemention
here that if the petitioner had abandoned his iolvas the duty of the respondent to have issurdtize to him for
joining the duties, failing which his services wéoebe terminated or some other person was to peimed in his
place. Nothing such was done by the respondent dbalibich further goes against the stand of the grdpnt
regarding, such abandonment of the job on thegfdrte petitioner. For my discussion above, | dosubscribe to the
contention of learned counsel for respondent thatpetitioner had abandoned the job on his owns€gquently, my
answer to this issue is in “No”.

Issue No. 2:

11. In the statement of claim, it has been meastiotihat the petitioner is not gainfully employedl aiso
likely to remain as such in future. While appearimghe witness box as PW-1, the petitioner hatedtthat at present
he is only doing agriculture work. His statemenswecorded on 16.3.2006. It is true that the deferesion is to this
effect that the petitioner is gainfully employeddaa earning Rs. 10,000/- but in support of thisaplnothing has been
placed on record by the respondent. Hence, theepw@ of the petitioner that he is not gainfully émypd has to be
believed and relied upon.

12. Now, the question which arises is whethemttiioner should be held entitled for back waije® to
what extent and for which period. Undoubtedly, Caunsel for the respondent has contended thatetigoper is not
entitled for back wages because his appointment amhs for a particular period i.e. one year butview of my
discussion, forgoing, while deciding issue no.am the view that this contention cannot be acceptesvever, this
fact is required to be considered by this Courtt@ador how long, the petitioner remained in seeviwith the
respondent School. Since, on the record, it staludis established that the petitioner had remaimedervice of the
respondent School from 23.11.2000 till 1.6.2002 far a short period of about 1% years, he canecaviarded full
back wages. Taking into consideration, all thedaatd circumstances, particularly the manner irciviie services of
the petitioner stood terminated/dispensed withfwle6.2002 by appointing another person in hieg@laamely Dhani
Ram, and also that the respondent has failed tat thle evidence led by the petitioner regardinghi@iging been not
gainfully employed, it will be quite reasonable goditified, if the petitioner is awarded back wag@s25% from he
date of termination till reinstatement. He will @lbe entitled for seniority and continuity in sesiand as such this
issue is decided accordingly.

RELIEF

As a sequel to my findings on the aforesaid isstiesclaim of the petitioner is allowed and ibislered that
he(petitioner) be reinstated in service with satyand continuity alongwith back wages @ 25% frtra date of his
termination i.e 1.6.2002 till his reinstatement.n€equently, the reference stands answered in fafotlne petitioner
and against the respondent. Let a copy of this dwwarsent to the appropriate government for pulidican official
gazette. File, after completion be consigned tonds: Announced in the open court today this degtbfMay, 2010 in
the presence of parties counsels.

A. S. JASWAL,

Presiding Judge,

Industrial Tribunal-cum-Labour Court,
Shimla Camp at Solan.



2172 IS0, fRHMEe UQel, 19 TS, 2010 /28 379IE, 1932

PRI, G&ol dAT o A, f3arad ueer, RMe—s gRT gfad eI GabriRid



