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HEALTH & FAMILY WELFARE DEPARTMENT
NOTIFICATION
Shimla, the8rd July, 2010

No. HFW-B(A)3-3/85-II (Loose).—In exercise of the powers Conferred under Sectibif2
the Dentists Act,1948 (Act No0.16 of 1948), the Gone of Himachal Pradesh is pleased to
constitute the Himachal Pradesh State Dental Cbaacainder :—

1. Under Section-21(A & B)

Following members have been elected from amongdb&es by the dentists registered in
Part-A and B.

() Dr.Kamal Jeet Singh S/o Sh.Harnam Singh
Village Adhwani, P.O.Jhaniara, Tehsil & Distt.Hapur, H.P.
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(i)  Dr.Aman Chauhan,
Anshul Bhawan Below Tunnel
Sanjauli, Shimla .

(i)  Dr.Karam Jeet Singh Jaswal,
Sr. Lecturer Department of Periodontics,
HP, Govt. Dental College, Shimla .

(iv)  Dr.Gulab Singh Sharma,
C/o Varun Lodge Cemetary Road,
Sanjauli, Shimla.

(v) Dr.O.P.Verma,
Village Lohanji Zero Point
Near Dev Raj STD,P.O.Kumharhatti,
Distt.Solan,HP.

2. Under Section-21(C)

All Heads(i.e. Principals following dental collegewill be ex-officio member by virtue of
their post:—

()  Principal, HP Govt. Dental College, Shimla .

(i)  Principal Himachal Dental College, Sundernaga

(i) Principal, Bhojia Dental College, Bhud Nakat.

(iv)  Principal MNDAYV Dental College Tatool SolaHP.

(v)  Principal Himachal Institute of Dental Socestj Paonta Sahib, Distt.

Sirmaur, HP.

3. Under Section-21(D)

Member elected from amongst themselves by the reenob the Medical Council or
the Council or the Council of Medical Registratiohthe State as the case may be Members
U/S 21 (d).

(i) Yet to be elected by the Medical Council (sgpe notification will be issued on receiving
the proposal).

4. Under Section-21(E)
Members nominated by the State Govt. Members U/s12e)
() Dr.Hem Lata Sood, Director Dental Health Seeg, H.P.

(i)  Dr.Pradeep Sood, Sr.Dental Surgeon,
Rural Hospital,Solan,H.P.

(i)  Dr.Vikas Singh Rana,
Sr.Dental Surgeon, Zonal
Hospital Dharamsala,H.P.
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5. Under Section-(F)

The Chief Medical Officer of the State, by whatemame called ex-officio
(i) Director of Health Services, HP(by virtue afgt).

The HP State Dental Council will elect Presidemd &ice President of the Council as per

Section-25 of the Dentist Act,1948 . The term & dlffice of the members shall be regulated as per

section-27 and regulation of the Dentist Act,1948.

By order,
Sd/-
Principal Secretary.

IN THE COURT OF JAGMOHAN SINGH MAHANTAN, PRESIDING JUDGE, INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT, SHIMLA, HP.

Ref no. 59 of 2006.
Instituted on 6.5.2006.
Decided on. 17.2.2010.

Diljan Singh S/o Shri Parmatama Singh R/o Vill&feandokha, P.O Shankerpur via Bayara, DistrictiBast
(UP) 272105 . . Petitioner.

Vs.
The Factory Manager, M/s Birla Textile Mills Bagdiehsil Nalagarh, District Solan, HP. Respondent
Reference under Section 10 of the Industrial Ciispé\ct, 1947.

For petitioner: Ms. Veena sood, Ld. Csl.
For respondent: Shri Jagdish Thakur, Ld. Csl.

AWARD
1. The following reference has been received from ayppate government by this Court for adjudication:

“Whether the termination of services of Shri DiljaBingh S/o Shri Parmatama Singh workman by
the Manager M/s Birla Textile Mills Baddi, DistricGolan HP w.e.f. 16.9.2004 without complying the
provisions of the Industrial disputes Act, 1947 psoper and justified? If not, what relief of servc
benefits and amount of compensation the above agged workman is entitled to?”

2. The petitioner has filed a claim assertingréhre that the petitioner was working in the Spimnin
department of respondent wherein he met with airdentwhich happened during the working hours dmdhand of
the petitioner came in the machine resulting itpatation and the petitioner continued to work ie ftame department
on the same job but the respondent managemergdtaatassing the petitioner for one reason or tio¢har and also
issued a false show cause notice and chargeslyzetlig giving less production which was repliedthg petitioner
and that the respondent management on the batsie ehow cause notice and chargesheet conducteabairy which
was just an eyewash as the respondent managemértharEnquiry Officer did not permit the petitiontr be
represented through his co-worker and no documeataplaints and list of witnesses were supplieth®petitioner
and no copies of enquiry proceedings were supplidgte Enquiry Officer used to entertain statemeritsthe
management witnesses which were already writtethéywitnesses and did not allow the petitionerrtss examine
them. The petitioner was not allowed to put forth ¢tase and also inspite of the petitioner pratestriting that the
Enquiry Officer be changed as he was hand in glaittsthe respondent management but the Enquiric@ffvas not
changed and the enquiry was conducted one sidegililand utter violation of the principle of natljustice, fair play
and against the certified standing order of theggedent company and that the petitioner was altogh@n an
opportunity by the Enquiry Officer to bring his witsses and his evidence was closed and no engpoyt was given
to the petitioner nor second show cause notice giwan before terminating the services of the pmigr as the
Enquiry Officer was a biased person, who was sodfre tune of respondent and the services of tlidggoer have
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been illegally terminated as the petitioner suffieee disability of 50% on account of employment igjuwue to
amputation of his right hand and the petitioneumgmployed from the date of his illegal terminatenmd is totally
dependent upon his relatives and parents for héiiood and as such prayed for reinstatement ivicge with all
consequential benefits, hence this claim.

3. The respondent resisted and contested thma dfthe petitioner which filed reply interalia dending
that the petitioner was served with a letter ofrghaheet dated 1.3.2005 by the mill for the magbs af misconducts
committed by the petitioner, who submitted his yegte letter dated 14.4.2005 which was not fouatisactory and
then domestic enquiry was conducted and the peditiovas informed about the constitution of the énygand the
Enquiry Officer with place, date and time of thegeiny which was fixed for 27.4.2005 and the petito was also
present and on 28.4.2005, the petitioner requestdx represented by one Shri Daljeet Singh, whe aaoutsider
and on 29.4.2005 the petitioner stated that hendidwish to bring any representative and the wgassof the
management were examined and the petitioner wangiw opportunity to cross examine the witnessdashatie
petitioner requested for time and on 30.4.2005 pitéiioner cross examined the management withegsength and
on 3.5.2005, the enquiry proceedings were adjoutn€d5.2005 and further withesses of managemerg examined
but the petitioner refused to cross examine thengé the management closed its evidence beforertteiry Officer
and the matter was fixed for the evidence of tht@ipeer and on 10.5.2005, the petitioner having khowledge of the
said date neither participated in the enquiry ndansitted any information regarding his absence thedmatter was
adjourned to 13.5.2005 but the petitioner did natipipate in the enquiry and as such the enquiag wonducted
exparte on 16.5.2006 and that the Enquiry Officgmsitted his findings and the charges levelled rgjahe petitioner
stand proved and a copy of findings of the EnqQifffcer was given to the petitioner on 30.5.2005akhwas received
by the petitioner on 6.6.2005 and that after cosrsition of enquiry report, the services of the tjeier were
terminated on 22.8.2005 which is just, legal, propenafide and warranted by the circumstancebetase. It is also
contended that the petitioner was given lighterijolivhich also the norms of production were fixed ahe petitioner
could very well have given the requisite productitaspite his such disablement caused by the accaderthe charges
levelled against the petitioner were based on teudrich have been proved during the course of epguid that full
opportunity was afforded to the petitioner to defé@mself and as such prayed for the dismissat@ftaim.

4. No rejoinder filed. The following issues wéramed by this Court on 17.8.2007 on the pleadofghe
parties:

1. Whether the services of the petitioner havenbidlegally terminated by the respondeme.f.
16.9.2004 without complying with the provisionsld. Act, 19477 If so, its effect? ..OPP
2. If issue no.1 is proved in affirmative, to whelief, the petitioner is entitled to? ..OPP
3. Whether a fair enquiry was conducted agaimstptetitioner by the management/respondent? If
so, its effect? ..OPR
4. Relief.
5. I have heard the Ld. Counsels for the partieshave gone through the record of the case.
6. For the reasons to be recorded hereinaftdewdigcussing the issues for determination, myifigsl on

the aforesaid issues are as under:

Issue No. 1. No.

Issue No. 2. Not entitled to any relief.

Issue No. 3. Yes.

Relief. Reference answered in negative per operpart of award.

REASONS FOR FINDINGS

Issue No. 1 & 3.

7. Both these issues are taken up and discuegether being co-related and interconnected foe sdik
convenience and to avoid repetition. Coming to ehissues, the petitioner has examined himself ag,RMdo has
stated that he was initially engaged as liner withrespondent in 1992 and then he worked in Spindepartment to
mix cotton where an accident took place duringwieeking hours in 2003 and his right hand was antpdtand after
that he joined with the respondent in 2004 andr dft® months, he was terminated from service ongiwaind of
giving less production and progress. The responbadtserved a notice upon him regarding the lesdyation of
work done by him which was replied by him and siheewas handicapped having one hand after the exdcathd as
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such he was not in a position to give the productie he used to give before the accident and tieemriquiry was
conducted against him but no opportunity of beiegrid was given to him. He took his witnesses bettoeeEnquiry
Officer but they were not examined. He also madeplication for change of the Enquiry Officer buitvain and
after conducting the exparte enquiry, removed hiomf service. He was charge sheeted after one nfomth his

removal and as such prayed for reinstatement incgewith seniority and continuity including baclages.

8. To rebut the case of the petitioner, the redpat has examined two RWs in all. RW1 Shri R.Kr8tza
General Manager has stated that he knows thequetiti who was the employee/workman of the respdnéém was
charge sheeted on account of negligent in dutiés, uged to give less production to the respondemb, was charge
sheeted on the basis of report of Shri Ragu NattdiBeSupervisor and Kapil Pandit, Managéte letter Ex. R1 & R2
upon which the warning was conveyed to the pettionde letter dated 30.10.2004 and 2.2.2005 ExaR8R4 and
then charge sheet Ex. RA was served upon the@witiand the petitioner gave his reply vide Ex.\RBch was not
found satisfactory and then Shri A.K Sinha was amed Enquiry Officervide letter Ex. RC and then the petitioner
was informed by the Enquiry Officer about the nproceeding vide letter Ex. RD and then the Enq@Wfficer
appointed Shri Vibhore Gupta as Presenting Offinde letter Ex. R5.

9. RW?2 Shri A.K Sinha Senior Manager, Personmel Administration in M/s Birla Textile Ltd. Baddi
District Solan has stated that he has been postadie respondent since May, 1999. He is well epsant with the
facts of the case and brought the record of the.cds knows the petitioner present in the Courtp was the
workman of the respondent. He was appointed asnauiy Officer by the respondent vide Ex. RC fondacting
enquiry against the petitioner. He informed thetipeter vide letter Ex. RD about the enquiry prodiegs which was
received by the petitioner in circle red. Shri bl Gupta was appointed as Presenting Officer ydhpondentide
letter EX. R5. The petitioner made an applicatior24.4.2005 Ex. R8 to conduct enquiry during wogkimours which
was rejected by him on 27.4.2005. On 28.4.2005 p#tiioner requested to engage his defence assistéiside the
respondent company which was rejected by him beigmjnst the standing orders of the company. Thiigretr
attended the proceedings before him till 6.5.2008 thereafter he did not appear before him on 200% despite
having knowledge. On 10.5.2005, he again sentiaeBix. RF to the petitioner to appear before himld.5.2005 but
the petitioner did not turn up on 13.5.2005. Agaim14.5.2005 he sent a letter to the petitionée Ex. RG to appear
before him on 16.5.2005 but the petitioner refusedccept service and did not turn up and therp#itioner was
proceeded against exparte and then the enquirgaratucted exparte and the exparte enquiry rep@&x.is11 which
was prepared by him and he submitted the repatdananagement of respondent and after condudtmgnquiry
against the petitioner, he found him guilty and tharges were proved against him. The respondamiaed S/Shri
Vibhor Gupta, Kapil Pandit and Raghunath Pandit tiir statements Ex. R12 to R14 were recordeditmyduring
enquiry proceedings. Shri Vibhor Gupta was not st@eamined by the petitioner despite having affdrdpportunity
to him whereas Raghunath Pandit was cross exarbindide petitioner. Shri Kapil Pandit was not cregsamined by
the petitioner as he himself gave the statemertt ltbadid not want to cross examine him. The statésnef the
witnesses also bear the signature of the petitiandrday to day proceedings of the enquiry is BEb6.R

10. Ms. Veena Sood, learned counsel for the pagti has vehemently argued at the very out settlhieat
petitioner was victimized by the respondent managenbeing handicapped workman and even no proprfan
enquiry was conducted against the petitioner anduaf the petitioner is liable to be reinstatedsénvice with all
consequential benefits.

11. On the contrary, Shri Jagdish Thakur, learcednsel for the respondent has controverted the
arguments of Ms. Sood and has submitted that ggorelent has proved on record that legal, fairpmogder domestic
enquiry was conducted against the petitioner, whs found at fault, who did not work properly durithge working
hours, who did not give any progress, who was fooegligent in his duties, who used to give lesgipation to the
respondent and the petitioner was allowed to wonkenwhe produced the fitness certificate from thetatoafter the
accident and even the petitioner is also gettirsgtlity pension from ESI regularly and got hisefeeatment from
ESI and as such it does not lie in the mouth ofpbiitioner to say that he was victimized by thepmndent company.
The petitioner himself did not go on work, who fduat fault in the enquiry and the petitioner adeditin his cross
examination that he was properly informed to pagéite in the enquiry proceedings by the Enquiryic@ff but he did
not turn up, hence he was proceeded against expattee enquiry proceedings and he was found guijtythe
disciplinary authority. Moreover, from the stateren petitioner as PW1, it is clear that he waspgrty served to
appear before the Enquiry Officer but the petitiodiel not appear before the enquiry Officer, hetihgepetitioner was
proceeded against exparte and as such he hasthajesince the petitioner intentionally avoided dieevice of notices
and not participated in the enquiry, hence thegiple of natural justice deemed to have been faldwl o substantiate
his arguments, he has relied u08 LLR 449 S.C case titled as Board of Director$]PTC and another Vs. K.C
Rahi.

12. | have considered the respective contentdrixoth the parties and have scrutinized the reobitie
case.
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13. After the close scrutiny of the record of tfaese, it remains a fact that the petitioner isiadicapped
having one hand, who is getting regular pensiomfESI, who was offered job by the respondent orptioeluction of
the fitness certificate from Doctor but it appetirat the petitioner was found negligent in his ésitiwho did not give
proper production/progress of his work to the resflgmt management from time to time and then thevstamuse
notice was issued to him and then domestic enquatyy conducted against him and proper notices fdicgaation in
the enquiry was served upon him but the petitiatidrnot appear before the Enquiry Officer, who vpasceeded
against exparte. It is significant to note that pletitioner has admitted as PW1 that he was semtdshow cause
notice and the notices were served upon him byBhguiry Officer from time to time to appear befdren and
therefore, it is clear from the record that thetjpeter was in the know of the enquiry having beemducted against
him, who willfully absented from the enquiry prodé®gs for the reasons best known to him. Here fantified with a
view taken by their lordships dion’ble Supreme Court in 2008 LLR 449 S.C caseetitlas Board of Directors,
HPTC and another Vs. K.C Rahin which it was held that:—

“High Court has erred in setting aside the order thie Tribunal interfering with the termination of
respondent who has failed to participate in the einy despite that the notice of enquiry was
published in the newspaper, Tribune and the enquimas proceeded exparte. High Court in its writ
jurisdiction cannot reappraise the evidence recoddey the Court of first instance.

“ When the delinquent employee has avoided to rgeeihe notice and failed to participate in the
enquiry despite publication in the newspaper, henoat allege violation of principle of natural
justice since ignorance of law is no excuse muckdéy a person who is a law graduate himself.”

It was further held irR008 LLR 715 SC in case titled as Chairman and MI3F and others Vs. Goparaju
Sri Prabhakara Hari Babuin which it was held that:—

“Where an employee failed to participate in the eimgudespite opportunity cannot complain about
violation of principle of natural justice.”

Similarly in 2008 LLR 432 incase titled as Employers Managememtt Bokaro Colliery of TISCO Ltd. Vs.
Concerned workman, Ram Parvesh Singhwhich it was held that.—

“In the absence of challenge to the legality of faé@ss of the domestic enquiry, the Court should be
reluctant to either interfere with the finding readed by the Enquiry Officer or the punishment
awarded by the punishing authority hence the orddrdismissal of the workman is restored.”

“The standard of proof in disciplinary proceedingsi@ criminal trial is entirely different since in tk
former, even the preponderance of possibilities amugh whereas in the latter, the proof should be
beyond reasonal doubt.”

In the instant case, the petitioner was affordédticsent opportunities to defend his case andddipipate in
the enquiry proceedings but despite notices, thigqgreer did not turn up on 21.4.2005, subsequeotly27.4.2005, the
petitioner appeared before the Enquiry Officer, wiidbnot accept the allegations leveled againstdmich claimed trial
and thus the enquiry was fixed for 28.4.2005 winenptetitioner also appeared and filed an applindtio appointment
of one Shri Daljeet Singh as his defence assistamb, was told that he could only appoint his cokeorand Daljeet
Singh was outsider, hence his request could noadeepted and Shri Vibhore Gupta, Presenting Offafethe
company made a request to record the statememiitoesses and to produce other record and thewasdixed for
29.4.2005. On 29.4.2005, both the parties appemmddhe statement of PW Raghunath Pandit wasdedand the
petitioner was asked to cross examine him but #idigner requested for adjournment and then thguiey was
adjourned for 30.4.2005 by the Enquiry Officer. 8h4.2005, the petitioner cross examined Raghuratidit and the
enquiry was fixed for 3.5.2005 for remaining eviderof company. On 3.5.2005 both the parties apdeane the
petitioner requested for adjournment due to urgeotk which was allowed and the enquiry was adjodrifer
6.5.2005. On 6.5.2005 both the parties appearedit@dtatement of Kapil Pandit was recorded butpbitioner
refused to cross examine him and then the evidehitee company was closed and the enquiry was figegetitioner
evidence for 10.5.2005 but on 10.5.2005 the pettialid not appear despite knowledge nor any inftion was sent
and then the enquiry was adjourned for 13.5.20@btha petitioner was informed through Security @ualbout the
next date of hearing but the petitioner refusedtoept the notice and then again the enquiry wgsuackd for
16.5.2005 and the notice was given through Sec@utgrd but the petitioner refused the same aftating it and then
the notice was pasted on the factory gate andasgbe notice board and since the petitioner iideatly avoided the
services of the notices, hence proceeded agaipsite by the Enquiry Officer on 10.5.2005. | haeeutinized the
record of the case and observed that the petitiosaer rightly and fairly proceeded against expastehe Enquiry
Officer after affording full opportunities to appeand participate in the enquiry time and again dretefore it does
not lie in the mouth of the petitioner to say ttiegre is a violation of principle of natural jugtjiovho himself did not
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participate in the enquiry despite affixation oftines on the factory gate and on the notice bo#rthe respondent
company and despite havingfull knowledge of theuygproceedings conducted against him on the apediplace,
date and time.

14. Thus, having regard to the entire evidenceeoord, | am of the firm opinion that a fair andper
enquiry was conducted by the respondent managesgeirist the petitioner, who was found at defaw#rafonducting
the enquiry, who was rightly removed from servigethe respondent company after affording full oppoities of
being heard to him and the petitioner cannot takewatage of the fact that he being the handicajppegittimized by
the company especially when he is not giving arogpss to the company being the workman of the emyjnd as
such the services of the petitioner have been liegalminated by the respondent company w.e.f. .26,
Accordingly, both these issues are decided in faedthe respondent and against the petitioner.

Issue No. 2

15. Since | have held under issue no.1 & 3 alibet the services of the petitioner have been liggal
terminated by the respondent after conducting prapd fair domestic enquiry, hence the petitiosenadt entitled to
any relief. Accordingly, issue no. 2 is decidedawour of the respondent and against the pegtion

RELIEF

As a sequel to my above discussion and findingsssme no.1 to 3, the claim of the petitioner faifel is
hereby dismissed as a result of which the referenoedered to be answered in negative. Let a affiis award be
sent to the appropriate government for publicaiiafficial gazette. File, after completion, be s@ned to records.

Announced in the open court today on this day7h Feb. 2010 in the presence of parties counsels.

J. S. MAHANTAN,
Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shimla.

App.33(A)179/2002

11.1.2010
Sh. O.P.thakur & others V/s M.D.of M&C Fed, Ltd.

11.1.2010
Present : Petitioner with Shri J.L. Sharma ,Ld.fGsapplicant.
Sh Sandeep Mahajan, Ld Csl for respondent.

Heard. No PWs present . At this stage, learneasfor petitioner submit at the bar that thetjmeter does
not want tp persue this case. Let the statemeBhdfDeep ram, joint Secretary of the Super Bazankers union be
recorded on oath.

Statement recorded separately. | am satisfiedhiegbetitioner Deep Ram is the Joint Secy, ofstiyger Bazar
workers union and as such is competent to makesthisment, who has stated that they do not wamtsue this case
further in the interest of the union and to maimtgood and cordial relations with the respondeftsordingly, the
applicant under section 33a of the Industrial DispuAct, 1947 is dismissed as withdrawn, File ,radtampletion, be
consigned to records.

Announced
11.1.2010

Presiding Judge,
Labour Court, Shimla.
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IN THE COURT OF JAGMOHAN SINGH MAHANTAN, PRESIDINGUDGE, INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA.

Ref no. 1 of 2008.
Instituted on. 7.1.2008.
Decided on. 8.3.2010.

Laxmi Devi D/o Shri Kanshi Ram R/o House no. 4142Balmiki Basti, Nahan District Sirmour, HP.

...Petitioner.
Vs.

The Executive Engineer, HPSEB Division Nahan, iisSirmour, HP. . Respondent.

Reference under Section 10 of the Industrial Dispé\ct, 1947.
For petitioner:  Shri Anil Kumar God, Ld. Csl.
For respondent: Shri Chandan Goel, Ld. Csl.

AWARD
1. The following reference has been received fappropriate government by this court for adjudarat

“Whether the termination of services of Km. Laxmeld D/o Shri Kanshi Ram ex part time sweeper
by the Executive Engineer, HPSEB Division Nahan, ddiict Sirmour, HP w.e.f. May, 1997 without
complying the provisions of Industrial Disputes Ac947 is proper and justified? If not, what relief
of service benefits and amount of compensation #imve aggrieved workman is entitled to?”

2. The petitioner has filed a statement of classerting therein that the petitioner was initi@hgaged
under the respondent as part time sweeper in tmhnod December, 1990 till 12.5.1997 on a fixed esgf Rs. 130/-
per month and the petitioner has been completediag® in each calendar year preceding her terromaitnd that the
respondent dispensed with the services of theigegit without following the procedure as laid bwland the
petitioner has been in continuous service underréspondent as per the provisions of section 25B@findustrial
Disputes Act, 1947 and that no notice nor retrerattntompensation was paid to the petitioner andh efter the
illegal retrenchment of the petitioner, the resptdengaged fresh hands into the employment wisictheé clear
violation of section 25F, 2G & 25H of the IndustiiZisputes Act, 1947 and that the disengagemetttepetitioner is
also in violation of rules of standing orders frahgy the respondent and that after the illegal rdjagement, the
petitioner met with the authorities of the respartdfor her reengagement but to no avail and as guaked for
reinstatement with all consequential benefits, behis claim duly supported by an affidavit.

3. The respondent resisted and contested the aéithe petitioner, which filed reply interaliaiseg
preliminary objections of maintainability, havingne barred and suppression of material facts. Onitsnét is
admitted that the petitioner worked as part timeeger from Jan. 1991 to May, 1997, who was engagdtie daily
wages of Rs. 4.30 per hour per day, who used t& Yasrone hour in the morning. It is denied tha fietitioner had
worked for 240 days in each calendar year and #wempetitioner was duly informed vide letter dafétd5.1997 that
her services would be terminated from 12.5.1997thatino notice under section 25F of the Indusialputes Act,
1947 was required to be served upon the petitiareshe was on temporary basis. It is also dengctlle petitioner
met any official for her reengagement and as suahegl for the dismissal of claim.

4. In the rejoinder, the petitioner controvertb@ assertions made in the reply and reaffirmed and
reiterated the averments of the petition.

5. The following issues were framed by this caurtl4.5.2009 on the pleadings of the parties.
1. Whether the termination of services of LaxmévDex part time sweeperess by the Executive

Engineer, HPSEB Nahaw.e.f May, 1997 without complying with the provision$ lndustrial
Disputes Act, 1947 is improper and unjustified kesgad? ...OPP.

2. Ifissue no.l is proved, to what relief of\gee benefits and amount of compensation the patti
is entitled to? ...OPP.

3.  Whether the petition is not maintainable #sgald? ...OPR..
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4. Whether the petition is hopelessly time ba?red ...OPR..
5. Relief.

6. I have heard the Ld. Counsels for the padieshave gone through the record of the case.

7. For the reasons to be recorded hereinaftdewdigcussing the issues for determination, myifigsl on

the aforesaid issues are as under:

Issue No. 1 Yes.

Issue No. 2 Entitled to reinstatement with sety@nd continuity but without back wages.
Issue No. 3 No.

Issue No. 4 No.

Relief. Reference answered in affirmative peragee part of award.

REASONS FOR FINDINGS
Issues 1.

8. Coming to this issue, the petitioner stepped the witness box as PW1, who has sated thawake
engaged as sweepress by the respondent in Decel8B8rio May, 1997, who had worked with the respohadffices
at Pakka Johar, Mall Road, Naya Bazar and Mehdfate)Nahan. No notice nor compensation was gieelner at the
time of her removal. Her juniors are still contingiwith the respondent, who are made regular beitdeies not know
their names. She used to work throughout the daygliner services. She had completed 240 working da every
calendar year preceding her termination and as gragled for reinstatement in service with all capsmtial benefits.

9. To rebut the case of the petitioner, the redpat has examined Er. |I.P Singh, Assistant Enginee
HPSEB Electrical Sub Division No.2 Nahan as RW1lpwias stated that the petitioner was engaged swages
sweepress in Jan. 1991, who continued as sudidy, 1997, who used to work for one hour daily @04per hour
and proved the mandays chart of the petitionerRzx. The petitioner also filed an O.A before the Adistrative
Tribunal which was dismissed for want of jurisdictj the copy of which is Ex. RB. The petitioner haelver
completed 240 working days in any calendar yeacqutimg her termination and even notice Ex. RC vesgesl upon
the petitioner.

10.  Shri Anil God, Ld. Counsel for the petitioneas vehemently argued at the very outset that the
petitioner had completed 240 working days in twededendar months preceding her termination andureors are
still continuing with the respondent and are magtgutar by the respondent whereas the petitionerremsved from
service without following the provisions of secti@dF, 25G & H of the Industrial Disputes Act, 194i&nce the
petitioner is liable to be reinstated in servicéwéll consequential benefits.

11.  Onthe contrary, Shri Chandan Goel, Ld. Celfts respondent has controverted the argumenghof
God and has submitted that the petitioner was lsigleimoved from service after giving notice Ex. R@ho was
engaged as part time sweepress and not on dailgrwagnce the petitioner is not entitled to anjefeds prayed by
her.

12. | have considered the respective contentidrimoth the parties and have scrutinized the recérthe
case.

13.  After the close scrutiny of the record of tase, it remain a fact that the petitioner wasagad as part
time sweepress by the respondent, who worked Wwithréspondentv.e.f 1991 to May, 1997 as is evident from the
mandays chart of the petitioner Ex. RA placed enord. No doubt, the respondent has tried to éskabh record that
the petitioner was engaged on part time basis fomlgne hour in a day, hence no notice under se@%¥ is required
to be given to the petitioner at the time of hemieation. | find no force in this contention aswhas held by the
Hon’ble Supreme Court incase titled B8Y. MANAGER, NEW INDIA ASSURANCE CO. LTD. VERSUSA.
SANKARALINGAM in which it was held that:

“Workman - Termination- Continuous service -Part-time workman - Would beveoed within the
definition in section 2(s) of the Act -Entitled tbenefit of continuous service u/s25B and benefit of
section 25F of the Act.”

14. In the instant case, no notice nor any corsgiion was paid to the petitioner at the time of he
termination and even no opportunity of being heass afforded to the petitioner before her termoratihich is
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illegal and contrary to the provisions of sectidt2f the Industrial Disputes Act, 1947. | havenatdserved from the
mandays chart Ex. RA that the petitioner had putd8 hours from 1/97 to 5/97 which means that sieedompleted
122 days in the year 1997 even if she had workedhmur a day. | have scrutinized the mandays dbarRA and

observed that the petitioner had put in 336 homrsvielve calendar months preceding her terminaticaf.5/96 to

5/97 which means that she had completed 336 wordtayg even if she had put in one hour a day ancfibre the

petitioner has fulfilled the basic requirement gmdtection of section 25F of the Industrial Dispufct, 1947 as no
notice nor compensation was paid to the petiticatethe time of her retrenchment which is not disduby the

respondent.

15. Thus, having regard to the above cited ruéind in view of the entire evidence on record, ‘ehao
hesitation in coming to the conclusion that thenieation of services of the petitioner as part tismeeepress by the
respondent without complying the provisions of Isigial Disputes Act, 1947 is illegal and unjustifieéAccordingly,
issue no.1 is decided in favour of petitioner agdimast the respondent.

Issue No. 2.

16. Since | have held under issue No. 1 above tthe services of the petitioner have been illggall
terminated by the respondent without complyingph®visions of Industrial Disputes Act, 1947, hettoe petitioner is
held entitled to be reinstated in service alonvgiéniority and continuity. However the petitiongmot entitled to
back wages as she has not placed any materialcordréo substantiate that she was not gainfullyleygal after her
termination. Accordingly, issue no.2 is decidedawour of the petitioner and against the respondent

Issue No. 3

17. In support of this issue, no evidence wadlethe respondents nor it was pointed out duttiegciourse
of arguments. However, | find nothing wrong withstipetition which is perfectly maintainable in theesent form.
Accordingly, issue no.3 is decided in favour of getitioner and against the respondent.

Issue No. 4.

18. In support of this issue, no evidence wadlethe respondent. However, | have scrutinizedréeerd
of the case and observed that there is no limitatinoder the Industrial Disputes Act, 1947 as it \wekl by their
lordship ofHon’ble Supreme Court reported in (1999) 6 SCC &e titled as Ajayab singh Vs. Sirhind Co-operative
Marketing —cum- processingService Society LimitetdaAnother.In which it was held that:—

“The provisions of Article 137 of LimitationAct]1 963 are not applicable to the proceeding under the
ID Act. The relief under the ID Act cannot be derdemerely on the ground of delay. The plea of
delay if raised by the employer is required to beyed as a matter of fact by showing the real
prejudice and not as a merely hypothetical defen®o reference to the Labour Court can be

generally questioned on the ground of delay alone”

Accordingly, on the strength of this ruling, itrcaafely be concluded that there is no limitatioder the
Industrial Disputes Act, 1947 and as such thiséssulecided in favour of the petitioner and agaims respondent.

RELIEF

As a sequel to my above discussion and findingssres no.1 to 4, the claim of the petitioner seds and is
hereby allowed and the petitioner is ordered tadiestated in service forthwith alongwith senioritgd continuity.
However the petitioner is not entitled to back wsage she has not placed any material on recordustantiate that
she was not gainfully employed after her terminmatas a result of which the reference is orderebe@answered
accordingly. Let a copy of this award be sent ®dppropriate government for publication in thecidf gazette. File,
after completion, be consigned to records.

Announced in the open court today on this daytbf\8arch, 2010 in the presence of parties counsels.

JAGMOHAN SINGH MAHANTAN,
Presiding Judge,
Labour Court, Shimla.
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Ref. 27/2008

SH AMRISH SACHDEVA V/S M.D.M/S GOYAL MOTORS LTD, TRA DEVI SHIMLA.

3.3.2010:
Present: Petitioner with Shri R.K.Khidta. Ld Cst fietitioner.
Sh Rahul Mahajan, Ld . Csl .for respondent.

Heard. During the course of conciliation procegdinthe respondent counsel has delivered a chefgRe. o
12,500/-(Twelve thousand Fie Hundred only) as @9/5in case in favour of the petitioner which bagn accepted by
Shri R. K. Khidtta, Ld. Counsel for petitioner Ltbe statement of Shri R.K.Khidtaa Ld. Csl for petier be recorded.

Statement of Shri R.K.Khidta, Ld csl for petitioner.

Stated that | have received a cheque of rs.12@00¢lve Thousand Five Hundred only) and Rs.500kdse
i.e. Rs.13,000/-

(Thirteen Thousand only) in toto on behalf of gegitioner being the full & Final settlement of kikeim and
as such the claim of the petitioner may be dispa$ed satisfied.

R.O.&A.C
Presiding Judge,
Labour Court, Shimla.

Statement recorded separately. | am satisfiedttiggparties have arrived at a lawful compromisthevit any
extraneous influence upon him and as such the aéitine petitioner is dismissed as satisfied assalt of which the
reference is ordered to be answered accordinglyalepy of this award be sent to the appropriaeegment for
publication in official gazette. File, after comfia, be consigned to records.

Announced
3.3.2010
Presiding Judge,
Labour Court,Shimla.
Ref. 49/2007
SHRI RAJ KUMAR V/S M.D.M/S CYBER PHARMA PVT,LTD BADI.
16.3.2010

Present: Petitioner in person.
Shri Rakesh Sharma, Ld AR for respondent.

Heard. At this stage, petitioner submit before ¢bart that he has already compromised the matiér tive
respondent after having accepted a sum of Rs.3,@ffét tendering his resignation and he is alreaaployed in
some other company. Let the statement of petitibeerecorded on oath.

Statement recorded separately. In view of hiestant, | am satisfied that the parties have arrateal lawful
compromise and the petitioner tendered his resigmadfter receiving a sum of Rs.3,917/- being fafid final
settlement of his claim and as such the claim efghtitioner is dismissed as compromised as atrefubhich the
reference is ordered to be answered accordinglyaleopy of this award be sent to the appropriaeegment for
publication in official gazette, File, after comiian be consigned to records.

Announced
16.3.2010

Presiding Judge,
Labour Court, Shimla.
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IN THE COURT OF JAGMOHAN SINGH MAHANTAN, PRESIDINGUDGE, INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref no. 54 of 2006.
Instituted on. 7.4.2006.
Decided on. 3.3.2010.

Om Parkash S/o Shri Nokh Ram R/o Village Durgapehsil Sunni, District Shimla, HP. ...Petitioner.
Vs.

1. The Managing Director, HP Tourism Developm@atporation, Shimla 171001.
2. The Manager, Hotel Golf Galed, Naldehra, Tiefaddistrict Shimla HP. . Respondents

Reference under Section 10 of the Industrial Dispé\ct, 1947.

For petitioner:  Shri J.R Sharma, Ld. Csl.
For respondent: Ms. Asha Vaid, Ld. Csl.

AWARD
1. The following reference has been received fappropriate government by this court for adjudarat

“Whether the termination of services of Shri Om Pasgh S/o Shri Nokh Ram workman by the (1)

Managing Director, HP Tourism Development Corporati, Shimla 171001 (2) the Manager, Hotel

Golf Galed, Naldehra, Tehsil & District Shimla HPw.e.f. 1.10.1998 without complying the

provisions of the Industrial Disputes Act, 1947 wigas junior to him are retained as alleged by the
workman is proper and justified? If not, what ref of service benefits and amount of compensation
the above aggrieved workman is entitled to?”

2. The petitioner has filed a statement of clagserting therein that the petitioner was initialppointed
as utility worker on daily wages basis on 26th M&§94 at Hotel Golf Galed, Naldehra, who worketilne, 1999
and then the petitioner was orally terminated freenvice w.e.f. 1.7.1999 without assigning any cégeasons and
without paying retrenchment compensation and elverptinciple of last come first go under sectio2% 25H of the
Industrial Disputes Act was not followed by thepesdent and that the petitioner had completed 248 th preceding
calendar year from the date of his ermination drad the petitioner has unblemished record of higiee who never
gave an opportunity of complaint and that the jwetér made several requests seeking reemploymenishiyng the
office of the respondent number of times but tamail and even the juniors S/Shri Raghubir Singlad&am, Kamal
Narayan and Smt. Krishna Devi are still continuimith the respondent and that the respondent néhemge sheeted
the petitioner before the termination and that ewiarity of the workmen was maintained by the resfemt and that
there was no occasion for the petitioner to ledsgdb when he was in dire need of job, the respahtias cooked up
a false story so as to defeat the legitimate clafithe petitioner and as such prayed for reinstaterm service with
retrospective effect with all consequential besefitence this claim duly supported by an affidavit.

3. The respondents resisted and contested tira ofathe petitioner, which filed reply interaliaising
preliminary objection of maintainability. On meriisis contended that the petitioner was initiatygaged as a utility
worker on part time basis at Hotel Golf Glade, Mlc in the year 1994, who was appointed on canbasis, hence
the wrongful termination of services of the petito does not arise at all, who worked for four day$994, 49 days in
1996 and 181 days in 1998. It is denied that tleéitipner had completed 240 days in each calendsr and that the
services of the petitioner was only contractuahdeehis services would automatically stand ternsishand that the
petitioner is not entitled to any retrenchment cengation on account of service rendered by théquedt. It is further
denied that the respondents recruited fresh hartdsthie employment and that the provisions of ItidisDisputes
Act, 1947 are not applicable to the facts and arstances of the case and as such prayed for thmésdal of the claim
and the reply is supported by an affidavit.

4, In the rejoinder, the petitioner controvertim® assertions made in the reply and reaffirmed and
reiterated the averments of the petition.

5. The following issues were framed by this caumrt27.12.2007 on the pleadings of the parties.

1. Whether the services of the petitioner havenhilegally terminated by the respondents w.e.f.
1.10.1998 without complying with the provisionsld Act, 19477 If so, its effect? ...OPP.
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2. If issue no.1 is proved in affirmative, to whelief the petitioner is entitled to? ...OPP.
3. Whether the present claim is not maintainalfle, its effect? ...OPR..
4. Relief.

6. I have heard the Ld. Counsels for the padieshave gone through the record of the case.

7. For the reasons to be recorded hereinaftdewdigcussing the issues for determination, myifigsl on

the aforesaid issues are as under:

Issue No. 1 Yes.

Issue No. 2 Entitled to reinstatement with saty@nd continuity but without back wages.
Issue No. 3 No.

Relief. Reference answered in affirmative pemrapee part of award.

REASONS FOR FINDINGS

Issues 1.

8. Coming to this issue, the petitioner stepped the witness box as PW1, who has stated thatase
engaged as helper on daily wages with the respomvderf.26.5.1994 and continued as such till 1st July,9186d
then he was terminated from service without anycecand without payment of compensation, who hacdkea for
more than 240 working days with the respondenteryecalendar year preceding his termination.

He had also worked with the President of Indiapwhppened to visit Shimla from 16th JuneYddly, 1994
and his Section Officer has given him an appremialétter mark A. His juniors Raghuvir Singh andataRam are still
working with the respondent and as such prayeddmstatement in service with all consequentialdfiés including
back wages.

9. To rebut the case of the petitioner, the redpat has examined Shri Roop Chand Banot, Senior
Manager, HPTDC, Kufri, Shimla as RW1, who has stdlat he is authorized to make the statementi&iddRA. The
petitioner was engaged as Masalchi/utility workar26.5.1994, who continued as such till 31.5.199&alf Glade
Naldehra and then the petitioner was reengageday, ¥995 for 20 days and then from 15.6.1995 t6.2995 for 36
days and then the petitioner was again engaged 2881996 to 31.5.1996 for four days and then fdo1996 to
30.6.1996 for 30 days and then from 1.7.1996 t@.1996 and as such the petitioner worked for 4% diathe year
1996 subject to the availability of work. The petiter did not work even for a single day in thery#897, who was
reengaged from 23.4.1998 to 31.10.1998 with braakkas such worked for 181 days in the year 1988.pketitioner
had not completed 240 working days in any calengsar preceding his termination, who was engaged 6o
temporary work subject to availability of work frotime to time. The petitioner was never termindteth service as
they hired the services of the petitioner on cantkasis and proved the agreements Ex. RB1 andRBR.and also
proved the muster rolls of the petitioner Ex. REEK. RC13 and as such the claim of the petitichéalse.

10. Shri J.R Sharma, Ld. Counsel for the pet#iovehemently argued at the very outset that thabgh
petitioner could not prove on record that he hasigleted 240 working days in twelve calendar momiteceding his
termination but the petitioner has proved on redbed his juniors Jagat Ram and Raghuvir Singhstilecontinuing
with the respondents and are made regular by §mrelents whereas the petitioner was removed feowice without
following the provisions of section 25F, 25G & Htbke Industrial disputes Act, 1947, hence the ipeir is liable to
be reinstated in service with all consequentiakfien

11. On the contrary, Shri G.S Bagga, Ld. Vice &zl for respondents has controverted the argunaénts
Shri Sharma and has submitted that the petitioaerf#iled to prove on record that he has compl2é@dworking days
in twelve calendar year preceding his terminatiod aven the petitioner has also failed to proveemord that when
his so called juniors Jagat Ram and Raghuvir Sjogiied with the respondents nor placed any docurteptove the
same and as such he has urged that in the peetaritevidence, the claim of the petitioner ibliato be dismissed.

12. | have considered the respective contentidrimoth the parties and have scrutinized the recérthe
case.

13.  After the close scrutiny of the record of tese, it is clear that the petitioner had worketh the
respondents as masalchi/utility workere.f.26.5.1994 to 31.10.1998 as is evident from thtestant of RW1 Shri
Roop Chand Banot, who has categorically stated ath that the petitioner had worked with the respotsl as
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masalchi/utility worker from 26.5.1994 to 31.10.89®ith breaks on contract basis. Thus, it is cfeam the record
that the petitioner had not worked for 240 workitgys with the respondents preceding his terminati@mce no
protection can be granted to the petitioner undetien 25F of the Industrial Disputes Act, 1947.

14. Now, adverting to the other aspect to the cdm petitioner has proved on record that higjgrsS/Shri
Jagat Ram and Raghuvir Singh are still continuirih the respondent, who were engaged in the ye@6-89 as
masalchi/utility worker whereas the petitioner veagiaged as masalchi/utility worker on 26.5.1994ctiact has also
been admitted by RW1 Shri Roop Chand Banot in lissexamination that S/Shri Jagat Ram and Raglhwersie
engaged by the department as Masalchi/utility woikel996-97, who are now made regular by the nedpot and
obviously therefore it is proved on record thatt8/Sagat Ram and Raghuvir are juniors to theipagt, who are still
continuing with the respondents and the serviceéhapetitioner were terminated illegally and leistiination is bad in
utter violation of provisions of sections 25G & 2%iflIndustrial Disputes Act, 1947. Here | am fadif with a view
taken by their lordships dflon’ble Supreme Court incase titled as State of itana Vs. Dilbag Singh reported in
2007 LLR 72 SGn which it was held that :

“Where Labour Court found that person junior to respdent was still working and thus there was breach
of section 25G & 25H of the Act. Court directed nstatement with 5% back wages.”

Similarly, our own Hon’ble High Court of HP hasléhéncase titled aState of HP & Others V/s Bhatag Ram
& Anr. as reported in latest HLJ 2007 (HP) 908 which it was held that :—

“Continuing of 240 days not necessary in 12 calemdnonths. It is not necessary to workman to contple
240 days during 12 months for taking the benefifssection 25G & 25H of the Act.”

Thus, on the strength of the above cited rulingd &n view of the entire evidence on record, | haee
hesitation in coming to the conclusion that thevieess of the petitioner were illegally terminateg the respondents
without complying the provisions of Industrial Digps Act, 1947 by retaining the juniors to the tpmtier in the job,
who are still continuing with the respondents amnel made regular by ignoring the petitioner for tkasons best
known to it. Accordingly, issue no.1 is decidedamour of petitioner and against the respondents.

Issue No. 2.

15. Since | have held under issue No. 1 above tthe services of the petitioner have been illggall
terminated by the respondents without complyinggtavisions of Industrial Disputes Act, 1947, hetilge petitioner
is held entitled to be reinstated in service alatiyweniority and continuity. However the petitiorig not entitled to
back wages as he has not placed any material @ndrég substantiate that he was not gainfully eygdoafter his
termination. Accordingly, issue no.2 is decidedawour of the petitioner and against the resporalent

Issue No. 3

16. In support of this issue, no evidence wadblethe respondents nor it was pointed out durirgcthurse
of arguments. However, | find nothing wrong withstipetition which is perfectly maintainable in theesent form.
Accordingly, issue no.3 is decided in favour of gatitioner and against the respondents.

RELIEF

As a sequel to my above discussion and findingssures no.1 to 3, the claim of the petitioner seds and is
hereby allowed and the petitioner is ordered toeliestated in service alongwith seniority and aumity. However the
petitioner is not entitled to back wages as herwsplaced any material on record to substantiad¢ e was not
gainfully employed after his termination as a restilwhich the reference is ordered to be answapedrdingly. Let a
copy of this award be sent to the appropriate gowent for publication in the official gazette. Fibfter completion,
be consigned to records.

Announced in the open court today on this dayrdfMarch, 2010 in the presence of parties counsels.

JAGMOHAN SINGH MAHANTAN,
Presiding Judge,
Labour Court, Shimla
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Ref. 61/2006

SH SURINDER SINGH V/S MANAGER M/S PRAGATI PAPER INISTRIAL KALA AMB DISTT SIRMOUR

16.3.2010:
Present: None for petitioner.

Ms. Veena Sood, Ld.Vice Csl for respondent.

No PWs present nor any steps taken. | am satifiati sufficient opportunities have been affordedhe
petitioner to produce his evidence but to no avehce the evidence of the petitioner closed byther of the Court.
Arguments heard. Heard. Since the petitioner hdedfdao produce any evidence to show that the actb the
respondent to terminate the service of the petition.e.f. 28.6.2004 after compliance of section 25khe Industrial
Disputes Act,1947 is improper and unjustified amsdsach | have no alternate but to hold that thémaf the
respondent to terminate the services of the peétiov.e.f. 28.6.2004 after compliance of sectioR 8bthe Industrial
Dispute Act, 1947 is proper and justified, hence petitioner is not entitled to any service besefihd amount of
compensation in any manner whatsoever and furtloge tihere is nothing on record which could show tha claim
of the petitioner is not maintainable by his owh deed, conduct and acquicense and as such adisihes are decided
in negative and as such the claim of the petitiegmelismissed for want of evidence and the refexésordered to be
answered accordingly. Let a copy of this order dra $0 the appropriate government for publicatioofficial gazette.
File, after completion, be consigned to records.

Announced
16.3.2010
Presiding Judge,
Labour Court, Shimla.

IN THE COURT OF JAGMOHAN SINGH MAHANTAN, PRESIDINGUDGE, INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT NALAGARH

Ref no. 70 of 2003.
Instituted on. 27.2.2003.
Decided on. 19.3.2010.

Shubhender Parsad S/o Shri Satya Dev Labh C/oAihrKumar (Shop-keeper) Village Judi Khurd, P.O
Baddi, District Solan, Himachal Pradesh ...Petitioner.

Vs.
The Factory Manager, M/s Deepak Spinners Ltd. Bddidtrict Solan, HP. ...Respondent.
Reference under Section 10 of the Industrial Dispé\ct, 1947.

For petitioner:  Shri O.P Sharma, Ld. Csl.
For respondent: Shri Jagdish Thakur, Ld. Csl.

AWARD
1. The following reference has been received fappropriate government by this court for adjudarat

“Whether the termination of services of Shri Shubtaer Parsad S/o Shri Satya Dev labh by M/s Deepak
Spinners Ltd. Baddi, DistrictSolan, HP w.e.f. 212801 without complying with the provisions of semis
25F, 25G and 25H of the Industrial Disputes Act, 4Bis proper and justified? If not, what relief afervice
benefits, the above workman is entitled to?”

2. The petitioner has filed a statement of clasgserting therein that the petitioner was appoiatetypist-
cum-clerk in the respondent factory on 15.1.1988 worked continuously with the respondent till 22001 and then
the services of the petitioner were terminatedydlly without compliance of the mandatory provisaf sections 25F,
25N, 25G and 25H of the Industrial Disputes Act471%nd that the petitioner worked with the respondmnestly,
efficiently and to the best of his ability and thie respondent had not served any charge sheenyodomestic
enquiry was held against the petitioner and evenatize nor any compensation was paid to the patti at the time
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of his termination and junior to the petitioner atil working and the respondent has not followleel procedure as per
labour laws and that the termination of the patitiois illegal, unlawful and unconstitutional arsl such prayed for
reinstatement in service with all consequentialefiesy hence this claim.

3. The respondent resisted and contested the aéithe petitioner, which filed reply interaliaisag
preliminary objections of maintainability, abandogmh and the petitioner has violated the standirdersr of the
company. On merits, it is contended that the petdr was appointed as clerk-cum-typist @ 750/-npenth and then
he was assigned the duties of time office assistadtwas getting Rs. 3325/- per month at the tifngbandonment
and that the services of the petitioner were nésmeninated by the respondent, who abandoned thefjbis own and
that the petitioner applied for earned leave w.20£8.2001 to 20.9.2001 which was sanctioned byctirapetent
authority and as such the petitioner was to refoortiuties on 21.9.2001 but the petitioner failedreport for duties
and then the petitioner procured ESI sick leavenfi®SI Doctor from back date on 20.9.2001 and thmesaas
extended from time to time till 13.11.2001 anchi¢ petitioner was on sick leave till 13.11.200Inthew he presumed
that his services have been terminated by the nelgrd on 21.9.2001 and even after the expiry ofstble leave, the
petitioner did not report for duties nor he subedthis fitness certificate and that during the d@aton proceedings,
the respondent offered the petitioner to join hitab or to receive full & final payment accorditaghis writing on the
back of leave application but the petitioner did join nor received the full & final payment anceththe respondent
waited for a long time but the petitioner did noinj his duties and on 12.12.2001, the petitiones advised by the
respondent to join his duties within three daystbuto avail and then vide letter dated 28.12.2002 petitioner was
again asked to join his duties which the petitioldused and vide letter dated 14.2.2003, it wasroanicated by the
respondent that his services seemed to have abashdenper certified standing orders. It is alsotemted that the
petitioner was running a stationery article shopuatdi Khurd which is very near to the staff colafyhe respondent
and that there was no need of issuing any charget €l intimation of enquiry as the petitioner khandoned the job
of his own, who himself failed to report for duti@sd as such prayed for the dismissal of the cfagtition.

4, In the rejoinder, the petitioner controvertde assertions made in the reply and reiterated and
reaffirmed the averments of the petition.

5. The following issues were framed by this caurt3.12.2005 on the pleadings of the parties.
1. Whether the services of the petitioner havenbilegally terminated by the respondent in
violation of I.D Act, 19477 If so, its effect? ...OPP.
2. If issue no.1 is proved in affirmative, to whelief the petitioner is entitled to? ...OPP.
3. Relief.
6. I have heard the Ld. Counsels for the padreshave gone through the record of the case.
7 For the reasons to be recorded hereinaftdewdigcussing the issues for determination, myifigsl on

the aforesaid issues are as under:

Issue No. 1 Yes.
Issue No. 2 Entitled for reinstatement in servig seniority and continuity but without back vesgy
Relief. Reference answered in affirmative pemrapee part of award.

REASONS FOR FINDINGS

Issues 1.

8. Coming to this issue, the petitioner has eraahitwo PWs in all. Petitioner Shubhender Parsgubsd
into the witness box as PW1, who has stated thatdseappointed as clerk-cumtypist by the responitedan. 1988 at
Baddi where he worked continuously till 2001 andrtthe applied for one month earned leave whichsaastioned
and he also fell ill and then he applied for meblieave upto November, 2001 and fitness certifiveds submitted by
him on 24.11.2001. His leave application was tabenhe was not permitted to enter in the factorig. $€rvices were
illegally terminated without notice and compensatible worked for 240 days in each year during kivise. No
enquiry nor chargesheet has been service up orahihthe respondent company has engaged new pewbonare
still working and proved the medical certificatergwith fitness Ex. P1 to Es. P7 and as such priyeinstatement
with all benefits.

9. Shri Tarsem Lal appeared into the dock as PMiB, has stated that he run a STD booth at Juddidkh
(Baddi) which does not belong to Subhender Parsadpaoved the photocopy of licence to install, rteiim and
operate STD/ISD/pay phone as BSNL franchised PCO.
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10. To rebut the case of the petitioner, theardpnt examined two RWs in all. Shri Jai Bahadundfek,
Personnel Manager, Deepak Spinners Ltd. Baddi esteppo the dock as RW1, who has stated that ttitgner was
engaged as typist since 15.1.1988, who proceedesh®@month earned leave to visit his native plaeef20.8.2001
to 20.9.2001 but the petitioner did not report am022001 and the petitioner extended his leave edical ground till
13.11.2001 and during this period, the petitiorésad an Industrial Dispute on 3.11.2001 vide B&.aRd they served
a notice to the petitioner vide Ex. RF to which gwditioner refused to accept, the report of whickx. RF1 and then
notice Ex. RG dated 28.12.2002 was served to thiggoer which was also refused by the petitionielevEx. RG1 and
then final notice Ex. RD was issued to the petitioas per certified standing ordeideEx. RH.

11. RW2 Shri Pram Nath Pilly, Assistant Laboufi¢afr, Deepak Spinner, Ltd. Baddi has stated oh oat
that he know Shri Dalip Singh Rathore, Peon, whe argaged in June, 2002 and worked till 1.6.20@6h&tl seen he
noting and signature on Ex. RF & RGI which areghgnature of Dalip Singh Rathore. He had broubbtdttendance
register which also bears the signature of DalipgBiRathore and the petitioner is gainfully emptbyater he
abandoned the job of the respondent.

12.  Shri O.P Sharma, Ld. Counsel for petitionaes lvehemently argued at the very out set that the
petitioner has proved on record that he has coegl@d0 working days in twelve calendar months mece his
termination and the petitioner was suffering froramal disorder on 14.1.2003 when he was terminfated service
and even the application alongwith medical cedtiicwas submitted to the respondent which was ocxtpded by
them for the reasons best known to it. He has utigeino domestic enquiry was conducted againspétiéoner by
the respondent before his termination and even oticen nor compensation was given to the petitiobgrthe
respondent and as such the petitioner is liableetoeinstated in service alongwith all consequebgaefits. 10. On
the contrary, Shri Sandeep Dutta Ld. Counsel fepoadent controverted the arguments of Shri Shirsrd has
submitted that the petitioner has not completed\gdfking days in twelve calendar months precediisgérmination.
He has also urged that the petitioner had submétélse medical certificate of his absence wheheawas marked
presence at the relevant time and therefore thie dfthe petitioner is liable to be dismissed Igefalse.

11. | have considered the respective contentibrisoth the parties and have scrutinized the recdrthe
case.

12.  After the close scrutiny of the record of tase, the entire edifice of the petitioner cagessed upon
his testimony, who has stated that he was engagethily wages beldar by the respondent in Octob@®8 and
worked as such till Jan. 2003 which fact has ngputied by the respondent. It is also borne out fitwarecord that the
petitioner has completed 240 working days in tweteéendar months preceding his termination butpéttioner
resumed his duties on 15.9.2004 alongwith mediettificate but he was not allowed to join his dsites is evident
from the statement of RW1 Er. N.S Guleria. It igngficant to note that RW1 could not comment onitimess of the
petitioner who has shown his ignorance as to whejingior to the petitioner are still continuing service of
respondent. It is also proved on record that tepardent has not taken any steps to resume theschftpetitioner. |
have also observed that no domestic enquiry waslumted against the petitioner by the respondent afvéhe
petitioner made default in appearance for quitg lbme who claims that he was suffering from meutiabrder and
when he recovered from his illness, he resumedudties on 15.9.2004 alongwith his medical certtfidaut he was not
allowed to join which amounts to unfair labour pgiee and further it is also proved on record thatnotice nor
retrenchment compensation was paid to the petitianthe time of his termination.

13. Thus, having regard to the entire evidenceeaord | am of the firm opinion that the termioatiof
services of petitioner by the respondene.f.14.1.2003 without following the provisions of Irsttial disputes Act,
1947 is improper and unjustified as no opportupityoeing heard was afforded to the petitioner by tbspondent at
any point of time. Accordingly, issue no. 1 is aked in favour of the petitioner and against theoeslent.

Issue No. 2.

14. Since | have held under issue No. 1 above ttieatermination of the services of petitioner the
respondentw.e.f 14.1.2003 without following the provisions of Lmtrial Disputes Act, 1947 is improper and
unjustified, hence the petitioner is held entiledeinstatement in service alongwith seniority andtinuity. However,
the petitioner is not entitled to back wages inwiaf the peculiar circumstances of case. Accorginigisue No. 2 is
decided in favour of the petitioner and againstrdspondent.

Issue No. 3

15. In support of this issue, no evidence wadlethe respondent nor it was pointed out durirggdburse
of arguments However, | find nothing wrong withshdlaim petition which is perfectly maintainablethre present
form. Accordingly, issue no.3 is decided in favofithe petitioner and against the respondent.
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Issue No. 4

16. In support of this issue no evidence was lethkb respondent being the legal issue. Accordirighue
no.4 is decided in favour of the petitioner andiagt the respondent.

RELIEF

As a sequel to my above discussion and findingssues no.1 to 4, the claim of the petitioner seds and is
hereby allowed and the petitioner is ordered tadiestated in service with seniority and continuijowever, the
petitioner is not entitled to any back wages invigfathe peculiar circumstances of the case as wdtrewhich the
reference is ordered to be answered accordinglyalepy of this award be sent to the appropriaeegment for
publication in the official gazette. File, aftemapletion, be consigned to records.

Announced in the open court today on this day ¢fi March, 2010 in the presence of parties counsels.

JAGMOHAN SINGH MAHANTAN,
Presiding Judge,
Labour Court, Shimla.

Ref.100/2009
27.3.2010

PRESEIDENT/GEN SECRY WORKERS UNION V/S M/S PUROLARONDIA LTD. PARWANOO

27.3.2010
Present: None for the petitioner.
Sh. Dushyant Dadwal, Ld Csl for respondent.

Itis 12.15 PM,but no appearance put in by théipaer of his counsel. Be awaited.

Presiding Judge,
Labour Court, Shimla

27.3.2010
Present: None for the petitioner.
Sh. Dushyant Dadwal, Ld Csl for respondent.

It is 2.05 PM. Case is called out in pre and pasth sessions but none appeared on behalf ofetigoper
which clearly shows that the petitioner has norggeto persue this case, hence the claim of ttiggper is Dismissed
in default as a result of which the reference deoed to be answered accordingly. Let a copy af dhiler be sent to
the appropriate government for publication in tifeci@l gazette. File , after completion, be comsd to records.

Announced
27.3.2010

Presiding Judge,
Labour Court, Shimla.

IN THE COURT OF JAGMOHAN SINGH MAHANTAN, PRESIDINGQUDGE, INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT NAHAN

Ref no. 101 of 2007.
Instituted on. 24.9.2007.
Decided on. 17.3.2010.
Ramesh Kumar S/o Shri Rangia Ram R/o VillageBhafahsil Sunni, District Shimla, HP. Petitioner.

Vs.



o903, @A Ua9l, 20 \gdlé, 2010 /29 3AMNTE, 1932 2191
The Commissioner, Municipal Corporation, Shimla-1 .. Respondent.

Reference under Section 10 of the Industrial Ctispé\ct, 1947.

For petitioner:  Shri Shashi Shirshoo, Ld. Csl.
For respondent: Shri Sandeep Dutta, Ld. Csl.

AWARD
1. The following reference has been received fappropriate government by this court for adjudaoat

“Whether the termination of services of Shri Rame&umar S/o Shri Rangia Ram workman by the
Commissioner, Municipal Corporation, Shimla-1 w.e.£4.1.2003 without complying the provisions of the
Industrial Disputes Act, 1947 is proper and jusgfi? If not, what relief of service benefits and aoma of
compensation the above aggrieved workman is erditie?”

2. The petitioner has filed a statement of classerting therein that the petitioner was engagedaily
wages beldar on muster roll basis with the respondee.f. October, 1998 and worked continuouslly Xiin. 2003
whose services were terminated orally w.e.f. 1803without complying the provisions of Industr@isputes Act,
1947 as no notice under section 25F of the Incalddisputes Act was served upon the petitioneramyrretrenchment
compensation was given to the petitioner and tiapetitioner has completed 240 days in each cater@ir and even
no enquiry was conducted against the petitionearpd his retrenchment and even many fresh handgs been put to
work by the respondent after retrenching the sesviaf the petitioner which is in violation of secti25H of the
Industrial Disputes Act and the principle of lastie first go was not followed by the respondent tirad the petitioner
fell ill in the month of Jan. 2003, who could notrj his duties till 15th Sept. 2004 and then thétipaer approached
the JE alongwith joining report and medical certife but he was not allowed to join his duties #rad as per the
provisions of Industrial Disputes Act and otherypsons of service rules, the employer is boundite ¢he notice to
the workman if he is not coming on work but in t#ese of the petitioner, no provision was followgdloe respondent
and that the respondent has flouted all cannoteiofnd abruptly dispensed with the services ofpt@ioner without
assigning any reason and the action of the resmoridetotally illegal, arbitrary and unconstitutanand as such
prayed for reinstatement alongwith all consequébgaefits, hence this claim.

3. The respondent resisted and contested the @éithe petitioner, which filed reply interaliaigeng
preliminary objections of maintainability, havin@ rmause of action and the claim is bad for issuaricmandatory
notice under section 392 of HP MC Act, 1994. Onitagit is admitted that the petitioner has joireedbeldar on daily
wages with the respondewte.f. October, 1998 and worked till 14th Jan. 2003. ldémnied that the services of the
petitioner were terminated orally.e.f. 14.1.2003, who left the job of his own and failedjoin his services upto
September, 2004 and the principle of first comé dasis not applicable in this case as the pegtidaft the job of his
own and that the petitioner submitted an applicatim 15.9.2004 alongwith medical certificate w.4.f1.2003 to
15.9.2004 for 593 days and the medical certificsgaed by the private Doctor is false, frivolousl awrong as during
this period the petitioner was present on duty asdsuch prayed for the dismissal of the claim & reply is
supported by an affidavit.

4, No rejoinder filed. The following issues wdramed by this court on 1.11.2008 on the pleadofgte
parties.

1. Whether the termination of services of Shainfesh Kumar petitioner by the Commissioner M.C
Shimlaw.e.f. 14.1.2003 without complying with the provisions IdD act, 1947 is improper &
unjustified as alleged? .. OPP.

2. Ifissue no.l is proved, to what service fieshand compensation the petitioner is entitle®l to
.. OPP.

3.  Whether the claim is not maintainable inphesent form? .. OPR.

Whether the claim is bad for want of mandatoryiagounder section 392 of M.C Act, 19947

.. OPR.
5. Relief.
5. I have heard the Ld. Counsels for the padreshave gone through the record of the case.
6. For the reasons to be recorded hereinaftdewdigcussing the issues for determination, myifigsl on

the aforesaid issues are as under:
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Issue No. 1 Yes.

Issue No. 2 Entitled for reinstatement in servigén seniority and continuity but without back vessg
Issue No. 3 No.

Issue No. 4 Not proved.

Relief. Reference answered in affirmative pemratee part of award.

REASONS FOR FINDINGS
Issues 1.

7. Coming to this issue, the petitioner stepped the withess box as PW1, who has stated thatase
engaged as beldar on daily wages by the respofidentOctober, 1998 and worked as such till Jan.328@d then he
was removed from service without any notice nodpaitrenchment compensation at the time of his vamd\fter
Jan. 2003, he was suffering from mental disorddr wemained under treatmente.f. 1.1.2003 to 15.9.2004. He
submitted the applications regarding his illnessthe concerned JE of the respondent corporatiori®m8.2003,
25.12.2003. He also made an application to thechah Secretary Urban Development regarding hieegs and for
reengagement. He worked for more than 240 workeng dn a calendar year preceding his terminatiaham such
prayed for reinstatement in service alongwith cqosatial benefits including back wages.

8. To rebut the case of the petitioner, the redpat examined RW1 Er. N.S Guleria, Additional Atat
Engineer, M.C Shimla, who has stated that theipetit was engaged as Mazdoor on daily wages inb@ctd 998,
who worked as such till 14.1.2003 and then abandiohe job of his own, who came to join his duties1®.9.2004
alongwith his medical certificate of private préctier but he was not allowed to join his dutied as such the claim
of the petitioner is false.

9. Shri Shashi Shirshoo, Ld. Counsel for pet#iohas vehemently argued at the very out set tieat t
petitioner has proved on record that he has coexgl@d0 working days in twelve calendar months ptiece his
termination and the petitioner was suffering frorarmal disorder on 14.1.2003 when he was terminfated service
and even the application alongwith medical cedificwas submitted to the respondent which was oxtpded by
them for the reasons best known to it. He has utigetino domestic enquiry was conducted againspétidoner by
the respondent before his termination and even aticen nor compensation was given to the petitiobgrthe
respondent and as such the petitioner is liabbeteinstated in service alongwith all consequehgaefits.

10.  On the contrary, Shri Sandeep Dutta Ld. Celufs respondent controverted the arguments of Shr
Shirshoo and has submitted that the petitioner r@scompleted 240 working days in twelve calendamths
preceding his termination. He has also urged tiapetitioner had submitted a false medical cedtié of his absence
whereas he was marked presence at the relevanatichéherefore the claim of the petitioner is leatd be dismissed
being false.

11. | have considered the respective contentibrisoth the parties and have scrutinized the recdrithe
case.

12.  After the close scrutiny of the record of tase, the entire edifice of the petitioner cagessed upon
his testimony, who has stated that he was engagethily wages beldar by the respondent in Octob@®8 and
worked as such till Jan. 2003 which fact has ngpuatied by the respondent. It is also borne out tluarecord that the
petitioner has completed 240 working days in twetedendar months receding his termination but tagtipner
resumed his duties on 15.9.2004 alongwith medietificate but he was not allowed to join his dsites is evident
from the statement of RW1 Er. N.S Guleria. It igngficant to note that RW1 could not comment onitiness of the
petitioner who has shown his ignorance as to whejingior to the petitioner are still continuing service of
respondent. It is also proved on record that tespardent has not taken any steps to resume theschftpetitioner. |
have also observed that no domestic enquiry waslumed against the petitioner by the respondenn éf/¢he
petitioner made default in appearance for quitg lbme who claims that he was suffering from mewtiabrder and
when he recovered from his illness, he resumedudties on 15.9.2004 alongwith his medical certiédaut he was not
allowed to join which amounts to unfair labour pgiee and further it is also proved on record thatnotice nor
retrenchment compensation was paid to the petitiahthe time of his termination.

13. Thus, having regard to the entire evidenceeaord | am of the firm opinion that the termioatiof
services of petitioner by the respondent w.e.f1 2003 without following the provisions of Industridisputes Act,
1947 is improper and unjustified as no opportupitybeing heard was afforded to the petitionerHmsy tespondent at
any point of time. Accordingly, issue no. 1 is aked in favour of the petitioner and against theoeslent.
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Issue No. 2.

14. Since | have held under issue No. 1 above ttletermination of the services of petitioner thg
respondentw.e.f. 14.1.2003 without following the provisions of Irsftal Disputes Act, 1947 is improper and
unjustified, hence the petitioner is held entiledeinstatement in service alongwith seniority andtinuity. However,
the petitioner is not entitled to back wages inwiaf the peculiar circumstances of case. Accorginigisue No. 2 is
decided in favour of the petitioner and againstrédspondent.

Issue No. 3

15. In support of this issue, no evidence waslethe respondent nor it was pointed out durirggaburse
of arguments However, | find nothing wrong withshdlaim petition which is perfectly maintainablethre present
form. Accordingly, issue no.3 is decided in favofithe petitioner and against the respondent.

Issue No. 4

16. In support of this issue no evidence wasdlethe respondent being the legal issue. Accorgjrigbue
no.4 is decided in favour of the petitioner andiagjathe respondent.

RELIEF

As a sequel to my above discussion and findingssres no.1 to 4, the claim of the petitioner seds and is
hereby allowed and the petitioner is ordered tadiestated in service with seniority and continuijowever, the
petitioner is not entitled to any back wages invigfathe peculiar circumstances of the case as wdtreEwhich the
reference is ordered to be answered accordinglyaleopy of this award be sent to the appropriaeegment for
publication in the official gazette. File, aftemapletion, be consigned to records.

Announced in the open court today on this day ¢ii March, 2010 in the presence of parties counsels.

JAGMOHAN SINGH MAHANTAN,
Presiding Judge,
Labour Court, Shimla.

Ref. 115/2000
SH. SUKH RAM V/S SECY MANDI SAMITI P/SAHIB.

2.3.2010:
Present: None for petitioner.
Sh Naresh Gupta, Ld Csl for respondent.

Case is called out several times but none appeardéghalf of the petitioner. Shri Gupta, Learnedrsel for
respondent submits at the bar that the widow ofpitéioner is also no more. In view of his stateinat the bar and
having regard to the fact that there is no LR @f pletitioner survived to contest the claim of tltitmner, hence the
claim of the petitioner is dismissed as abated esalt of which the reference is ordered to bevansd accordingly.
Let a copy of this order be sent to the appropgateernment for publication in official gazette.

File, after completion, be consigned to record.

Announced
2.3.2010
Presiding Judge,
Labour Court, Shimla.

IN THE COURT OF JAGMOHAN SINGH MAHANTAN, PRESIDINGUDGE, INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA
Ref no. 131 of 2007.
Instituted on. 12.10.2007
Decided on. 6.3.2010.

1. Mohan Singh S/o Shri Heera Singh, VPO Bhujdrehsil Sangrah, District Sirmour, HP.
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2 Narayan Singh S/o Shri Mangal Singh.
3 Chander S/o Shri Shiv Ram.

4, Hardev Singh S/o Shri Hira Singh.

5. Yash Pal Singh S/o Shri Ram Swaroop.
6
7
8
9

Geeta Ram S/o Shri Ram Bha,.
Rama Nand S/o Shri Udai Ram.
Jalam S/o Shri Atma Ram.
. Baldev Singh S/o Shri Deep Ram.
10. Satish Kumar S/o Shri Padam Dev.
11. Sada Nand S/o Shri Hardev Ram
12. Maya Ram S/o Shri Devi Ram.
13. Devinder Singh S/o Shri Bhag Chand.
14. Yashwant Singh S/o Shri Kripa Ram.
15. Birender Singh S/o Shri Daulat Ram.
16. Jodhvir Singh S/o Shri Mangat Ram.
17. Gopal Singh S/o Shri Ganga Ram.
18. Om Parkash S/o Shri Bhagat Ram.
19. Bhag Singh S/o Shri Zalim Singh.
20. Raghubir Singh S/o Shri Prem Singh.
21. Yashpal S/o Shri Krishan Lal.
22. Bharat Singh S/o Shri Bhag Singh . . Petitioners.

Vs.
The Executive Engineer, HPPWD Division, Sangraistriat Sirmour, HP. .Respondent.

Reference under Section 10 of the Industrial Ctispé\ct, 1947.

For petitioners: Shri A.K Gupta, Ld. Csl.
For respondent: Shri Jagdish Kanwar, Ld. DDA.
AWARD
1. The following reference has been received fappropriate government by this court for adjudarat

“Whether the termination of the services of S/Shriokan Singh & 21 other daily wager workmen by the
Executive Engineer, HPPWD Division Sangrah Distri&irmour, HP w.e.f. 2002 without complying the
provisions of the Industrial Disputes Act, 1947 soper and justified? If not, what relief of servicbenefits
and amount of compensation the above aggrieved wiek are entitled to?”

2. The petitioners have filed a statement ofnelasserting therein that the petitioners were esgjam
daily wages basis by the respondent in the yea?, 1880 continued upto 2002 when their services wisengaged
without giving them notice and even no opportupitypeing heard was afforded to them and the respatrmésorted to
give breaks in the services of the petitionersraftery two-three months and new hands were emglage this game
of substitution remained in force upto 2002 wheairttservices were finally disengaged and then tettipners
approached the Administrative Tribunal where thé ©f the petitioners were dismissed on the groumat the
petitioners have not completed 240 days of semiabthat as per section 25B (1) of the IndustrigbDtes Act, 1947,
the petitioner remained in continuous service frime date of their initial engagement till their \6ees were
disengaged and there were no instructions to tsorelent to give the breaks in the services opt#tiioners and to
employ new hands and that the petitioners have ath240 days of service in each calendar yeattsdcannot be
denied the benefits of section 25F of the Industliaputes Act, 1947 but the services of the pmtirs were
terminated without following the provisions of Irsttial Disputes Act, 1947 which amounts to unfalvdur practice
and is not sustainable in the eyes of law andttiepetitioners have not been gainfully employeghahere after their
disengagement and they are on the road and aspsaghd for reinstatement in service alongwith alhsequential
benefits, hence this claim.

3. The respondent resisted and contested thm déithe petitioners, which filed reply interaliaiging
preliminary objections of maintainability being badthe eyes of law, having no jurisdiction, bartgg limitation,
estoppel and the petitioners except Narayan Simgitigner were engaged by the respondent departohentg the
years 1997 to 99 as daily wages beldars and tliteopets worked with the respondent in such arginter and careless
manner, who have not completed 240 days continsengce in any calendar year, who left the jobheirt own during
the year 2000-01 & 02 without assigning any cogeason. On merits, it is contended that since ¢hi¢éigners are not
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entitled to any relief, hence they do not deseovéd reengaged and that the services of the petisowere never
retrenchment but they left the job of their own asdsuch prayed for the dismissal of the claintipeti

4, Rejoinder not filed. The following issues wér@med by this court on 17.12.2008 on the pleasliofy
the parties.

1. Whether the termination of services of S/$hwhan Singh & 21 other daily wager workmen by
the Executive Engineer, HPPWD Sangrah, Districin8ur w.e.f. 2002 without complying the

provisions of I.D Act, 1947 is improper and unijfieti as alleged? .. OPP.
2. If issue no.1 is proved, to what relief ofsee benefits and amount of compensation, the abov
workmen are entitled to? .. OPP.
3. Whether the claim is not maintainable inphesent form? .. OPR.
4. Relief.
5. | have heard the Ld. Counsel for petitionard &d. DDA for respondent and have gone through the
record of the case.
6. For the reasons to be recorded hereinafteeveisicussing the issues for determination, my figslion

the aforesaid issues are as under:

Issue No. 1 No.
Issue No. 2 Not entitled to any relief.
Issue No.4. No.
Relief. Reference answered in negative per ¢iperpart of award.
REASONS FOR FINDINGS
Issue No. 1
7. Coming to this issue, the petitioners havemeérad petitioner Shri Baldev Singh as PW1, who has

stated that he was engaged as daily wages beld#rebyespondent alongwith other petitioners in MBE§98 and
continued as such till October, 2002 and then theivices were terminated by the respondent withotice and
compensation. They also approached the Adminig&atiibunal, where their petition was treated gsesentation but
was dismissed. They were initially appointed foreth months and then some new persons were appdigtéae
respondent and thereafter again they were appofatethree months and this process continued @i02in Sangrah
Division only. They were appointed on permanenthtaiance muster roll and they did not abandondheof their
own. The fictional breaks were intentionally giviey the respondent and they are unemployed aftér tdrenination
and proved the mandays chart Ex. PA.

8. To rebut the case of the petitioners, thearedpnt has examined RW-1 Er. Yashpal Singh, who has
stated that the petitioners were engaged in 1993r@8continued as such till 2001-02 as per mandagg Ex. RA to
Ex. RU. The petitioner no.2 Narayan Singh was neveyaged and the petitioners were never termirfeded service
but they abandoned the job of their own. No jutiothe petitioners has been engaged nor contirinisgrvice and as
such the claim of the petitioners is wrong andefals

9. The case of the petitioners is that they behg daily wages beldar having been completed 240
working days in each calendar year and also invevellendar months preceding their termination wikegally
terminated from service without any reason and atice hor compensation was paid to them at the timtheir
removal and as such they are entitled to reinstémith all consequential benefits.

10. On the contrary, the respondent contendsttieapetitioners had worked as daily wages beldan f
time to time, who were never terminated from sernviy the respondent, who left the job of their owithout
intimation to the department and even the petitiortead not completed 240 working days in any caengtar
preceding their abandonment, hence the petiticarersiot entitled to any relief as claimed by them.

11. | have considered the respective contentidrimoth the parties and have scrutinized the recérthe
case.

12.  After the close scrutiny of the record of tase, it remains a fact that the petitioners vesigaged as
daily wages beldar by the respondent. PetitionendhaSingh was engaged in the year 1997 and woikk@@@1, who
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worked for 44 days in 1997, 180 Y2 days in 1998, d&fs in 1999, 181 days in 2000 and 179 days il 2B6titioner
Chander Dev had worked for 44 days in 1997, 163 @&y 998, 203 days in 1999, 179 days in 2000 addhys in
2003. Petitioner Hardev Singh had worked for 35sdiay1997, 149 % days in 1998, 178 days in 1999, d&/s in
2000, 179 days in 2001 and 31 days in 2002. PeditiYash Pal had worked for 146 days in 1998, %7@ays in
1999, 181 days in 2000, 179 days in 2001 and 34 thef002. Petitioner Gita Ram had worked for 9sday1997, 145
days in 1998, 168 days in 1999, 177 days in 2080,days in 2001 and 31 days in 2002. Petitioner &bland had
worked for 150 days in 1998, 174 days in 1999, dd@@s in 2000, 177 days in 2001 and 31 days in 2Beftioner
Jalam Singh had worked for 44 days in 1997, 154¥5 ¢h 1998, 190 days in 1999, 168 days in 20001&8&ddays in
2001. Petitioner Baldev had worked for 138 day$988, 176 days in 1999, 178 days in 2000 and 1days in 2000.
Petitioner Satish had worked for 9 days in 1997dags in 1998, 158 days in 1999, 106 days in 20@D1%60 Y2 days
in 2001. Petitioner Sada Nand had worked for 83 dayl998, 145 days in 1999, 174 days in 2000, %7@ays in
2001 and 30 days in 2002. Petitioner Maya Ram haidkerd for 9 days in 1997, 144 days in 1998, 172dayl999,
178 days in 2000 and 174 Y2 days in 2001. Petitibestinder had worked for 211 days in 1998, 147 ¥sdar 1999,
163 days for 2000 and 179 days for 2001. Petitiofeshwant Singh had worked for 55 days in 1998, déys in
1999, 181 days in 2000, 178 days in 2001 and 2@y# oh 2002. Petitioner Birender Singh had worl@dlB8 days in
1998, 129 days in 1999, 178 days in 2000, 177 oe2601 and 31 days in 2002. Petitioner JodhvigBihad worked
for 124 days in 1998, 188 days in 1999, 171 day®d0 and 152 days in 2001. Petitioner Gopal Sheghworked for
137 days in 1998, 195 % days in 1999, 174 day9@0and 177 % days in 2001. Petitioner Om Parkashaorked
for 9 days in 1997, 24 days in 1998, 191 ¥z dayk9@0 and 177 days in 2000. Petitioner Bhag Singhwarked for
185 days in 1998, 114 days in 1999, 177 days i©2086 days in 2001 and 31 days in 2002. Petiti®sghubir had
worked for 56 days in 1998, 155 % days in 1999, d8ys in 2000 and 129 days in 2001. Petitioner akshad
worked for 165 days in 1998, 189 days in 1999, &gsdn 2000 and 102 %2 days in 2001. Petitioner BhHiaam had
worked for 152 days in 1998, 194 ¥ days in 199% d&ys in 2000 and 116 % days in 2001 as is evident the
mandays charts of the petitioners Ex. RA to Ex. jtéated on record. No doubt, the petitioners haieel tio establish
on record that they had put in more than 240 warkiays of continuous service with the respondeegich and every
calendar year preceding their termination but theraothing on record which could show that theitigeters had
worked with the respondent for 240 days in eaclermdr year and also in twelve calendar months diegetheir
termination. Since the petitioners have failed tovp on record that they had put in 240 workingsday twelve
calendar months preceding their termination asirequnder section 25F of the Industrial Disputes, A947, hence
the case of the petitioners does not fall undetia® 25-F of the Act. Moreover, it is well settl¢dat where the
workmen have not produced any evidence to showttiest had worked for more than 240 working days$walve
calendar months preceding their termination antl nbaevidence has been led in order to show tleit thniors are
still working with the respondent, the petitionarge not entitled to any protection under the piiowis of the Industrial
Disputes Act, 1947. Here | am fortified with a vigaken by their lordship of Hon’ble Supreme CourAlR 2006
S.C. 110 case titled as Surindernagar District Pagat V/s Dayabhai Amar Singin which it was held that:—

“Incase workman claims to have worked for more thd0 years as daily wager. Apart from oral evidence
workman has not produced any evidence to prove thet he has worked for 240 days. No proof of rqatei
of salary or wages or any record or order in thagard was produced: no co-worker was examined; reust
roll produced by employer has not been contradictédorkman has failed to discharge his burden that h
was in employment for 240 days during preceding ffnths of date of termination of his service.
Workman not entitled for protection of Section 254efore his service was terminated.”

13.  Now, adverting to the other aspect of theectee petitioners have also tried to establisheoord that
their juniors are still continuing with the respemtl department but they did not prove on recortl einawhich date
they joined the department and infact they arejuhérs to the petitioners. On the other hand, rémpondent has
proved on record that no junior to the petitionesrstill continuing with the respondent and therefathe case of
petitioner cannot be accepted for their reinstaternader section 25G & 25H of the Industrial DigsuAct, 1947 for
want of evidence on this point.

14. | have also observed that no petitioner Naw&§ingh was never engaged by the respondent iNHPP
Nohradhar Division at any point of time.

15. Thus, on the strength of the above citedhgsliand having regard to the entire evidence oorded
can safely be concluded that the services of thidqreers have not been illegally terminated by tégpondent without
complying the provisions of Industrial Disputes At®47 especially when the petitioners had faitedrove on record
that they had completed 240 working days in twelakendar months preceding their termination. Accwlg, issue
No. 1 is decided in favour of the respondent aralre the petitioners.

Issue No. 2.
16. Since | have held under issue No. 1 abovetheservices of petitioners have not been teateth

wrongly and illegally by the respondent under thevisions of Industrial Disputes Act, 1947, henlge petitioners are
not entitled to any claim of service benefits.
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Accordingly, issue No. 2 is decided in favourlod respondent and against the petitioners.

Issue No. 3

17. In support of this issue, no evidence waslethe respondent nor it was pointed out as to idswnot
maintainable in the present form during the comfsarguments. However, | find nothing wrong witte ttlaim of the
petitioners which is perfectly maintainable in theesent form. Accordingly, issue No. 3 is decidadfavour of
petitioners and against the respondent.

RELIEF

As a sequel to my above discussion and findingssues no.1 to 3, the claim of the petitionerts fand is
hereby dismissed and the reference is ordered tanbeered in negative. Let a copy of this awardséet to the
appropriate government for publication in the affigazette. File, after completion, be consigreetetords.

Announced in the open court today on this daytbf\darch, 2010 in the presence of parties counsels.

JAGMOHAN SINGH MAHANTAN,
Presiding Judge,
Labour Court, Shimla

IN THE COURT OF JAGMOHAN SINGH MAHANTAN, PRESIDINGUDGE, INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref no. 141 of 2004.
Instituted on. 6.12.2004.
Decided on. 4.3.2010.

Chattar Singh S/o Shri Gurdia Ram C/o Shri J.Cr8aj, President HP AITUC HQ Saproon, District $pla
HP. ...Petitioner

Vs.
The Executive Engineer, HPSEB division Rajgartstiit Sirmour, HP. ...Respondent.
Reference under Section 10 of the Industrial Ctispé\ct, 1947.

For petitioner: Shri J.C Bhardwaj, Ld. AR.
For respondent: Ms. Sharmila Patial, Ld. Csl.

AWARD
1. The following reference has been received fappropriate government by this court for adjudarat

“Whether the removal from daily wage of Shri Chatt&ngh S/o Shri Gurdia Ram w.e.f. 12.3.1997
by the Executive Engineer, HPSEB Division Rajgarhidirict Sirmour, HP vide his order dated
14.3.1997 is legal and justified? If not, to whagrsority, service benefits and relief the concerned
workman is entitled to?”

2. The petitioner has filed a statement of classerting therein that the petitioner was emplageithe
respondent board during the month of June, 1981se/lservices were illegally terminated on 12.3.18%@r
continuous service tenure for the purpose of sec®B of the Industrial Disputes Act, 1947 as tleditipner has
completed 240 days in the year 1981 and 1982 wjiregeding twelve calendar months and then théiqregr started
giving fictional and artificial breaks by the resulent with the aim to evading section 25B of thé. Aboreover, it is
clearly held by the Hon’ble High Court of HP in CWiB. 2207/95 that the petitioner had worked for entran 240
days in each calendar year during his service &enide its judgment annexure P1 vide which thetipegr was
allowed to continue on the same post which he wadilg before his termination on 16.10.1995 and regter
regarding working days till 1995 cannot be opebgdhe respondent having barred by resjudicatagw wf the order
of the Hon’ble High Court and that the then ExegaifEngineer had gone biased against the workman,eniployed
the petitioner for some time and then the petitionas removed from service on 12.3.1997 on falsk fabricated
grounds only to teach lesson to the petitionersarded notice dated 1.5.1996 regarding his abdeoceduties since
16.1.1996 after the lapse of four months and ageimed with another notice on 17.12.1996 and therservices of



2198 IS0, fRHMEe UQel, 20 TS, 2010 /29 379IE, 1932

the petitioner were finally terminated on 12.3.19@id that in the mean time the petitioner has la¢sn ordered to be
regularized by the Chief Engineer (operations) Badne as well as by the Secretary of the Boardanduch the
name of the petitioner alongwith other co-workm@peared in the selection list for regularizationtbg competent
authority of the Board but the then Executive Eegindeclined the regularization of the petitionerttee false ground
which he has created by the false evidence thapétiioner was not in the employment of the resjgom at the
relevant time whereas his services were terminatediim and that the petitioner was never served witoper
chargesheet against the alleged misconduct of ebdemm duties and even no notice of enquiry wageskupon the
petitioner and no enquiry was conducted againspétiéioner and as such the petitioner was terrathat violation of
section 25N/F of the Industrial Disputes Act, 1%4id that the petitioner is an illiterate and wawmignt due to lack of
knowledge, who could not reply some of the noteewed on him by the respondent but the petitiapproached all
the authorities concerned orally as well as iningitwith receipt and that the sudden removal ofptégtioner from the
employment has made the integrity of the workmanbtkol in the eyes of one and all and that thetioster is
unemployed since the date of illegal terminatiod as such prayed for reinstatement with retrospedffect from the
date of his illegal termination alongwith all cogsential benefits, hence this claim.

3. The respondent resisted and contested the aéithe petitioner, which filed reply interaliaiseg
preliminary objections having no enforceable caofaction and that no legal or vested right of petitioner have
been infringed or violated, barred by delay artdhes, estoppel and that the petitioner was engagdzkldar w.e.f.
17.7.1981 and worked upto 15.10.1995 and then hadmimed the job of his own and most of the perimstanded
himself which is clear from annexure RA1 and thétip@er only worker for 406 days w.e.f. 1891 to9%59and the
petitioner is guilty for filing the wrong affidavih the Hon’ble High Court in which the petitionleas wrongly stated
having completed 240 days of service in each calepear on the basis of which the petitioner wasaadd to work in
the same post which he was holding vide order datet.1995 and that the services of the petitiovere disengaged
by the respondent.e.f.12.3.1997 as there were no more efficacious reragdifable with the respondent to continue
the engagement of the petitioner and even thdigedt is habitual of suppressing material factsubhis long
absence during his entire period of serwice.f.17.7.1981 to 15.10.1995 in which duration the etér worked only
for 406 days and thereafter when the petitioner rgaggageadv.e.f20.12.1995 to 15.1.1996 again remained willfully
absent for eight months and sufficient opportusitiave been afforded to the petitioner as per camwations/notices
issued in favour of the petitioner dated 1.5.1996,1996, 3.9.1996, 10.10.1996 and 17.12.199@bduesponse from
the petitioner was received and then the officdnémge of the petitioner recommended the case opétidoner for
termination vide memo dated 28.1.1997 and thattéhmination of the petitioner has not been held ngrdy the
respondent in communication dated 12.3.1997 anddke of appointment of T-mate work charged wadviedently
approved by the respondent and the same has stecedeleted vide office order dated 26.3.1999. ddmeluct of the
petitioner during his tenure of service was una@dsé and his omission and commissions during tineicge period
cannot be condoned and even the petitioner isinfirfBoard service. On merits, it is contendedttthe petitioner
was reengaged by the respondent on the basis ef ofdHon’ble High Court of HP on 20.12.1995 and tction of
the respondent in disengaging the services of #@i#gigner on account of misconduct for long abseand non
submission of reply of notices is perfectly legatldonafide one and that the petitioner never cetedl 240 days in
any calendar year and that the petitioner neverthgetespondent for his alleged termination ansuat prayed for the
dismissal of claim with costs.

4, In the rejoinder, the petitioner controvertb@ assertions made in the reply and reaffirmed and
reiterated the averments of the petition.

5. The following issues were framed by this caurt27.6.2006 on the pleadings of the parties.

1. Whether the services of the petitioner hagenbillegally terminated by the respondent w.e.f.

12.3.19977 If so, its effect? .. OPP.
2. Ifissue no.lis proved in affirmative, toathelief of service benefits the petitioner isitbed to?
.. OPP.
3.  Whether the present petition is not maintasi@and is also barred by limitation? .. OPR.
4. Relief.
6. I have heard the Ld. AR for the petitioner &nd Counsel for the respondent and have gone gffrou
the record of the case.
7. For the reasons to be recorded hereinaftdewdiscussing the issues for determination, myifigsl on

the aforesaid issues are as under:

Issue No.1 Yes.
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Issue No. 2 Entitled to reinstatement with sety@nd continuity but without back wages.
Issue No. 3 No.

Relief. Reference answered in affirmative pemragee part of award.
REASONS FOR FINDINGS
Issues 1.

8. Coming to this issue, the petitioner stepped the withess box as PW1, who has stated thatase
engaged as beldar by the respondent in 1981 bdoé® not remember the month. He was removed bsetipondent
in 1995 but he does not remember the date of hisval and after his removal, he approached the bleigh Court
and then he was reinstated by the order of the bierligh Court. He had completed 240 days pridnisoremoval in
1995, who was removed by the respondent on 12.3.4868 then he approached the Administrative Tribuere he
was directed to approach this Court vide orderA2x. He raised the demand notice Ex. PB. He had gmnesume his
duty when he received the notice from the respondenthey have not permitted him to resume hisedutHe was
regularized vide letter mark Z2 but he was not piech to join. No notice nor compensation was gitermim at the
time of his termination. No enquiry was held agtihsn at the time of his termination and as suchypd for
reinstatement with all consequential benefits.

9. To rebut the case of the petitioner, the redpat has examined Er. K.S Banyal as RW1, who has
stated that the petitioner was engaged as beldadaiyp wages basisv.e.f. 1.6.1981 to 15.10.1995 and then he
abandoned the job of his own, who approached th&dhioHigh Court which ordered the petitioner tanjavith the
respondent and in pursuance of that order on 198, the petitioner was reengaged in service hacbettitioner
worked for 26 days till 15.1.1996 and then thetpmeter made default in appearance and subsequeitld in 8/96
and continued upto 15.9.1996 to seven days anedfier abandoned the job of his own. They servédri¢o the
petitioner to join but in vain and then the sergicd# the petitioner were retrencheidle notice Ex. RA but without
compensation. The petitioner had not completedv@d®ing days in twelve calendar months precedirsgdimination
and as such the claim of the petitioner is wror@. 3hri J.C Bhardwaj, Ld. AR for the petitioner hashemently
argued at the very outset that the petitioner liasgal on record that he had completed 240 workengsdn twelve
calendar months preceding his termination. To suitistte his arguments, he has drawn the attenfithisoCourt to
the order of Hon’ble High Court dated 8.11.1995 meirethe Hon’ble High Court has directed the resjgmt Board to
allow the petitioner in the same post which he fwalsling and even the petitioner was ordered to bdenregular on
20.8.1997 vide order of the Board Ex. P6 and ah fiechas urged that in the present set of evidehegetitioner is
liable to be reinstated in service with all consagial benefits.

11. On the contrary, Ms. Sharmila Patial, Ld. @x®l for respondent has controverted the argununts
Shri Bhardwaj and has submitted that though thiige¢r was ordered to be made regular by the medp@at Board
but it was inadvertent mistake in the order whidsworrected subsequently in the year 1999 whiels dot give rise
to the inference that the petitioner had compl@#@iworking days in a calendar year precedingdrisination and as
such she has urged that in the present set ofreagéhe claim of the petitioner is liable to bemlissed.

12. | have considered the respective contentidrimoth the parties and have scrutinized the recérthe
case.

13.  After the close scrutiny of the record of tfase and evidence on record, it is clear thap#tigioner
was made regular by the respondent vide order BxinPwhich the petitioner is placed at serial no.lt4is not
understandable as to how the petitioner was remfreed service without conducting any domestic engespecially
when the petitioner was made regular by the resgrrBoard. It is borne out from the record thatdomestic enquiry
was conducted against the petitioner and as sticd force in the contention of Ld. AR for petitienthat since the
petitioner had completed 240 working days in twalaendar months preceding his termination oniy thie case was
recommended for regularization. No doubt, the Ldusel for respondent tried to convince this cabat it was
clerical and typographical mistake of responderarBavhich was rectified subsequently in the yed&@91But no such
order has been placed on record which could shawithvas clerical and typographical mistake andigendum to
this effect was issued by the Board subsequenithzeS have observed earlier that no domestic epquas conducted
against the petitioner by the respondent eveneifptititioner had made default in appearance andatideport to his
duties after 1996 as alleged by the respondentdBadiich amounts to unfair labour practice. It iscaproved on
record that termination notice Ex. RA was issuedirzg} the petitioner on 14.3.1997 whereas theipett was made
regular on 2.1.1997. It is well settled Hpn'ble Supreme Court in 1993 (1) SC Service Lawd@gments 222n which
it was held that:

“Where there is retrenchment on the basis of abserfoom duty. A reasonable opportunity be given
to the employee concerned to put forth his case amdper enquiry be held before terminating his
service”
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14. Thus, having regard to the entire evidenceegord and on the strength of above cited ruliragn of
the firm opinion that the respondent has faileddaduct domestic enquiry against the petitionenef/¢he petitioner
was at fault due to absence from duties, who wademiagular on the same year before two months ldgd.the
petitioner been guilty of any misconduct of absefrcen duty, his case would not have been recomntbride
regularization which shows the malafide of the cesjent Board and obviously therefore | have notatsn in
coming to the conclusion that the services of th@tipner has been illegally terminated by the ocesfentw.e.f.
12.3.1997. Accordingly this issue is decided irofavof petitioner and against the respondent.

Issue No. 2.

15. Since | have held under issue No. 1 above tthie services of the petitioner have been illggall
terminated by the respondent without complyinggtavisions of Industrial Disputes Act, 1947, hettoe petitioner is
held entitled to be reinstated in service alongveigmiority and continuity. However the petitionsrriot entitled to
back wages as he has not placed any material @ndrég substantiate that he was not gainfully eygdoafter his
termination. Accordingly, issue no.2 is decidedawour of the petitioner and against the respondent

Issue No. 3.

16. In support of this issue, no evidence washlethe respondents being the legal issue. Howé\fird
nothing wrong with this petition which is perfectiyaintainable inthe present form and | have alsatisized the
record of the case and observed that there iswmitation under the Industrial Disputes Act, 1947tagas held by their
lordships ofHon’ble Supreme Court reported in (1999) 6 SCC 8ase titled as Ajayab singh Vs. Sirhind Co-
operative Marketing —cum- processing Service Sogieimited and Anotherln which it was held that:—

“The provisions of Article 137 of Limitation Act1963 are not applicable to the proceeding undee th
ID Act. The relief under the ID Act cannot be derdemerely on the ground of delay. The plea of
delay if raised by the employer is required to beyed as a matter of fact by showing the real
prejudice and not as a merely hypothetical defendéo reference to the Labour Court can be
generally questioned on the ground of delay alone”

Accordingly, on the strength of this ruling, itrcaafely be concluded that the petition is not dxhrby
limitation and also maintainable in the presentrf@and as such issue no.3 is decided in favourefpttitioner and
against the respondent.

RELIEF

As a sequel to my above discussion and findingssres no.1 to 3, the claim of the petitioner seds and is
hereby allowed and the petitioner is ordered todirstated in service alongwith seniority and cauity. However the
petitioner is not entitled to back wages as herwsplaced any material on record to substantiaé¢ e was not
gainfully employed after his termination as a restilwhich the reference is ordered to be answapedrdingly. Let a
copy of this award be sent to the appropriate govent for publication in the official gazette. dilafter completion,
be consigned to records.

Announced in the open court today on this dagtbfMarch, 2010 in thepresence of parties counsels.

JAGMOHAN SINGH MAHANTAN
Presiding Judge,
Labour Court, Shimla

IN THE COURT OF JAGMOHAN SINGH MAHANTAN, PRESIDINGQUDGE, INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref no. 142 of 2007.
Instituted on. 12.11.2007.
Decided on. 5.3.2010.

Pawan Kumar S/o Shri Chet Ram R/o Village Gharfel&), Shakrah, Tehsil & District, Shimla, HP.
...Petitioner.

Vs.

The Secretary, HP Public Service Commission, Shignl ...Respondent.
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Reference under Section 10 of the Industrial Misp Act, 1947.

For petitioner: Shri O.P Chauhan, Ld. Csl.
For respondent: Shri Neeraj, K Sharma, Ld. Csl.
AWARD
1. The following reference has been received fappropriate government by this court for adjuddoat

“Whether the termination of services of Shri Pawamtdar S/o Shri Chet Ram from the post of daily
waged class-IV employee by the Secretary, HP PuBkevice Commission, Shimla-2 w.e.f. 30.9.1997
without complying the provisions of section 25F, @5& 25H of the Industrial Disputes Act, 1947 is
legal and justified? If not, what type of serviceetefits, seniority and compensation the concerned
workman is entitled to?”

2. The petitioner has filed a statement of clasgserting therein that the petitioner is a matatuand was
registered with the Employment Exchange, who wameged by the respondent on 20.5.1996 as daily wagdsnan
against the available post and that after engagerttenpetitioner discharged his duties to therergatisfaction of the
authorities, who was attached with one the then begnof the Commission Ms. Bimla Bhagat and thetipeer
refused to appear as witness in her favour in a fikesl before the District Court by Shri Yash Rall on this ground,
the services of the petitioner were dispensed waittlly on 30.9.1997 without any notice, charge sheequiry and
even no opportunity of being heard was affordethéopetitioner and as such the action of the redpainwas arbitrary
and violative of the provisions of Industrial disesi Act, 1947 and that in December, 1997 the redgmrhad engaged
one Shri Ramesh Kumar in place of the petitiongoedorm the duties which the petitioner was periiog and that
the respondent has recently appointed S/Shri MaRagat, Baldev, Prem Parkash,Manoj, Sanju and Bloogope with
the work of the respondent which clearly shows thaermanent nature of work is available with thgpondent and
that the petitioner had completed 240 days contiauservice in a calendar year preceding his tetiomand that
while dispensing with the services of the petitigm® notice nor any retrenchment compensationpaiss to him and
as such prayed for reinstatement with all consetipldrenefits, hence this claim duly supported byaéidavit.

3. The respondent resisted and contested the @éithe petitioner, which filed reply interaliaigeng
preliminary objections of maintainability as thebRa Service commission is not an Industry and that petitioner
was engaged purely on temporary basis and thaidtigoner has not impleaded Miss Bimla Bhagat 8hd Ramesh
Kumar as party respondents, who are necessarepantid that the petition is time barred. On méitits, denied that
the petitioner was engaged as class-IV on dailyesdgasis against a sanctioned post on 20.5.1996wa&h initially
engaged purely on temporary/casual basis as heemgeged for 89 days on the basis of need of wodkthat the
services of the petitioner were never terminatedhieyrespondent, who remained absent w.e.f. 4.8.28%ards and
the petitioner had charged Miss Bimla Bhagat tkes tmember of HP Public Service Commission of higises orally
on affidavit before the Administrative Tribunal amtbn’ble High Court which fact has been concealgdtlie
petitioner with ulterior motive and even the dussadmissible to the petitioner has been paid todsrper orders of
Administrative Tribunal. It is admitted that ShraResh Chand had been engaged as daily wages ¢lassrker
through Employment Exchange in response to theisitigun placed with the Employment Exchange in Hamal
Pradesh on 18.5.1996 and the petitioner was atkedao get his name sponsored through Employmestidage and
since the name of the petitioner was not sponsbyeitie Employment Exchange, the petitioner wasaged for 89
days on the basis of need of work and that S/Sildé3/, Sanju and Bhojo have been engaged as Gladsilly wages
workers by the respondent against three sanctipost of daily wagers w.e.f. 22.6.2001, 20.1.200d a8.2.2007
respectively and Shri Manoj Kumar has been appdiateChowkidar against the vacancy caused duestwration of
the services of the incumbent of the post in thiecefof Deputy Commissioner, Chamba after comptetiodal
formalities and the services of Shri Mangat Ram Bneim Prakash were engaged through Employment Bgeha
w.e.f. 1.4.1995 and 26.8.1998, who were regulanzedf. 1.3.2006 and that the petitioner was ilijtiangaged for 89
days on the basis of need of work. It is also amiithat the petitioner had completed 240 dayseinise but the
petitioner remained wilful absent from the offiaedathat the petitioner has failed to prove any paddis termination
nor the petitioner mentioned the name of the offisho had served notice of his termination andweh grayed for
the dismissal of claim.

4, In the rejoinder, the petitioner controvertidm® assertions made in the reply and reaffirmed and
reiterated the averments of the petition.

5. The following issues were framed by this caurt5.11.2008 on the pleadings of the parties.

1. Whether the termination of services of ShawBn Kumar petitioner daily waged class-IV
employee by the Secretary, HP Public Service Comions Shimla-2 w.e.f. 30.9.1997 without
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complying with the provisions of section 25F, 25@8&H of the Industrial Disputes Act, 1947 is
illegal and unjustified as alleged?

....... OPP
2. If issue no.1 is proved, to what service fism@nd amount of compensation the petitioner is
entitled to?
....... OPP
3. Whether the petition is not maintainable llegad?
..... OPR
4. Whether the petition is time barred?
....... OPR
5. Relief.
6. I have heard the Ld. Counsels for the padreshave gone through the record of the case.
7. For the reasons to be recorded hereinaftdewdigcussing the issues for determination, myifigs on

the aforesaid issues are as under:

Issue no.1  Yes.

Issue no.2  Entitled to reinstatement with setyand continuity but without back wages.
Issue no.3 No.

Issue no.4 No.

Relief. Reference answered in affirmative pemragee part of award.

REASONS FOR FINDINGS
Issues 1

8. Coming to this issue, the petitioner has erachitwo PWs in all. Petitioner Shri Pawan Kumapgésl
into the witness box as PW1, who has stated thatdseengaged as daily wages peon by the respoode2Q.5.1996
on the basis of application where he continueduah $ill 30th Sept. 1997 and then he was terminfteh service
orally without notice, charge sheet, enquiry anthgensation. He had completed 240 working daysdalendar year
preceding his termination. His juniors S/Shri Ramksimar, Mangat Ram, Prem Prakash, Baldev Raj amtd Bhoja
Devi were engaged by the respondent and they @recsttinuing with the respondent being regularrraen and as
such prayed for reinstatement in service with atisequential benefits including back wages.

9. PW?2 Shri Bhuteshwer Chauhan, Senior Assisthreaspondent office has stated that the petitioves
engaged on 20.5.1996 as daily waged class-1V, wihiked as such till 4th August, 1997 and they hawgaged ten
class-1V after Sept. 1997. Of them, there were thass-IV regular engaged by the respondent on cesiqzate
grounds while three were direct regular class I five were engaged on daily wages and one of tleénthe job of
his own and Ramesh Kumar was junior to the pettiomho was made regular. The petitioner has notpteted 240
working days in twelve calendar months precedirgyteimination. No notice nor any compensation wad fo the
petitioner at the time of his abandonment and apsstvere taken to reengage the petitioner.

10. To rebut the case of the petitioner, theardpnt has examined Shri P.S Draik, IAS, Secraiatpe
HP Public Service Commission, Shimla as RW1, whe d$tated that he has been posted as Secy. HP Bdblicce
Commission, Nigam Vihar Shimla-2 since March, 2@08 is well conversant with the facts of the ca$e petitioner
was engaged as daily wages class-IV with the reggunon 20.5.1996, who continued as such till 4tlyust, 1997
and then the petitioner abandoned the job of his amd Shri Ramesh Chand is the junior to the pett who was
engaged on 12.12.1996.

11.  Shri O.P Chauhan, Ld. Counsel for the petiiohas vehemently argued at the very outset heat t
petitioner had completed 240 working days in twelakendar months preceding his termination anguinigrs are still
continuing with the respondent and are made redwathe respondent whereas the petitioner was rechdésom
service without following the provisions of secti@dF, 25G & H of the Industrial disputes Act, 194i&nce the
petitioner is liable to be reinstated in servicéwéll consequential benefits.

12. On the contrary, Shri Neeraj Kumar Sharma, Cdunsel for respondent has controverted the

arguments of Shri Chauhan and has submitted tleatetfpondent department does not fall under theitlef of an
Industry, hence this court has no jurisdictionriothis case. To substantiate his arguments hedtiasl upon (1997) 4
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SCC 391. However, he has not challenged the 24Gimgpdays having been completed by the petitionetwielve
calendar months preceding his termination and éurthat his juniors are still continuing with thespondent.

13. | have considered the respective contentidrimoth the parties and have scrutinized the recérthe
case.

14. After the close scrutiny of the record of tese, no doubt the respondent has tried to esttabh
record that this court has no jurisdiction to tmistcase. Ld. Counsel for respondent has relied ((897) 4 SCC 391.
but the ratio of this ruling is not applicable tieetpresent fact and circumstance of the case asdheept of
retrenchment can be stretched to such an extertd asver the petitioner as workman under the prong of
Industrial Disputes Act, 1947. Here | am fortifiedth a view taken by their lordships &ull Bench of Hon'ble
SupremeCourt reported in 1978 (2) SCC 21ia which it was held that the educational instdu8 and research
centres are Industries. It was further held byHuwos'ble Supreme Court in case titl@&hnglore Water Supply and
Sewerage Board Vs. ARajappa as reported in 1978 Vol-1 LLJ-348 which it was held that a University is an
Industry particularly with respect to small workdikee Mali, Chowkidars, Carpenters etc. and as sutlthe strength
of these judgments, it can safely be concluded tiatrespondent department is an Industry and gedeby the
Industrial Disputes Act, 1947 especially in caséhefdaily wages workers.

15. Now, adverting to the legal aspect of theecitsis clear that the respondent has not disptitatithe
petitioner has completed 240 working days in twetaendar months preceding his termination. Apeminfit, it is
also fully proved on record that Ramesh Kumar jutiathe petitioner is still continuing with thespondent, who was
engaged on 12.12.1996 whereas the petitioner wgemed on 20.5.1996 as is evident from the statemdi®W2 and
RW1. Both these witness have categorically admittest juniors to the petitioner are still continginvith the
respondent and are made regular and no noticeampensation was paid to the petitioner before élilenchment
which is illegal under the provisions of section®8 H of the Industrial Disputes Act, 1947 and abgainst the
principle of last come first go and the servicestlod petitioner were terminated illegally withowllbwing the
mandatory provisions of section 25G & 25H of India$tDisputes Act, 1947 by the respondent. Herenlfartified
with a view taken by their lordships bfon’ble Supreme Court incasétled as State of Haryana Vs. Dilbag Singh
reported in 2007 LLR 72 S@ which it was held that :

“Where Labour Court found that person junior to respdent was still working and thus there was breach
of section 25-G & 25-H of the Act. Court directedinstatement with 5% back wages.”

Similarly, our own Hon’ble High Court of HP hasléhéncase titled aState of HP & Others V/8hatag Ram
& Anr. as reported in latest HLJ 200{HP) 903.in which it was held that :-

“Continuing of 240 days not necessary in 12 calemdnonths. It is not necessary to workman to contple
240 days during 12 months for taking the benefifssection 25G & 25H of the Act.”

Thus, having regard to the above cited rulings endiew of the entire evidence on record, | haxe n
hesitation in coming to the conclusion that thevises of the petitioner were illegally terminated the respondent
without complying the provisions of Industrial Digps Act, 1947. Accordingly, issue no.l is decidedavour of
petitioner and against the respondent.

Issue No.2

16. Since | have held under issue no. 1 above ttie services of the petitioner have been illggall
terminated by the respondent without complyinggtavisions of Industrial Disputes Act, 1947, hettoe petitioner is
held entitled to be reinstated in service alongveigmiority and continuity. However the petitionsrriot entitled to
back wages as he has not placed any material @ndrég substantiate that he was not gainfully erygdoafter his
termination. Accordingly, issue no.2 is decidedawour of the petitioner and against the respondent

Issue No .3

17. In support of this issue, no evidence wadlethe respondents nor it was pointed out duttiegciourse
of arguments. However, | find nothing wrong withstipetition which is perfectly maintainable in theesent form.
Accordingly, issue no.3 is decided in favour of gatitioner and against the respondent.

Issue No.4

18. In support of this issue, no evidence wadlethe respondent. However, | have scrutinizedécerd
of the case and observed that there is no limitatinder the Industrial Disputes Act, 1947 as it \waekl by their
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lordship ofHon’ble Supreme Court reporteth (1999) 6 SCC 82 case titled as Ajayab singh $fishind Co-operative
Marketing —cum- processingervice Society Limited and Anothdn which it was held that:-

“The provisions of Article 137 of Limitation Act1963 are not applicable to the proceeding under e
Act. The relief under the ID Act cannot be deniedenely on the ground of delay. The plea of delayafsed
by the employer is required to be proved as a miatfefact by showing the real prejudice and not as
merely hypothetical defence. No reference to thebbar Court can be generally questioned on the graun
of delay alone”

Accordingly, on the strength of this ruling, itrcaafely be concluded that there is no limitatioer the
Industrial Disputes Act, 1947 and as such thisassulecided in favour of the petitioner and agdims respondent.

RELIEF

As a sequel to my above discussion and findingssres no.1 to 4, the claim of the petitioner seds and is
hereby allowed and the petitioner is ordered toefrestated in service alongwith seniority and aauity from the date
of his illegal retrenchment. However the petitiorenot entitled to back wages as he has not plaogdnaterial on
record to substantiate that he was not gainfullpleged after his termination as a result of whibk teference is
ordered to be answered accordingly. Let a copyisfaward be sent to the appropriate governmenpdbfication in
the official gazette. File, after completion, bensigned to records.

Announced in the open court today on this daytbf\Barch, 2010 in the presence of parties counsels.

(Parveen)

JAGMOHAN SINGH MAHANTAN,
Presiding Judge,
Labour Court, Shimla.

IN THE COURT OF JAGMOHAN SINGH MAHANTAN, PRESIDINGUDGE, INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref no. 177 of 2006.
Instituted on. 26.12.2006.
Decided on. 3.3.2010.

Revat Ram S/o Shri Jindu Ram C/o Shri Hari Dags, \Rllage Chakdayal, P.O Bhattakuffar via Sanjauli
Tehsil & District Shimla, HP.

....Petitioner
Vs.

The Secretary Kailash District Co-operative Maikgtand Consumer Federation Ltd.-2, Commercial
Building, the Mall Shimla.

....Respondent
Reference under Section 10 of the IndustriapDiss Act, 1947.
For petitioner: Shri Aman Sood, Ld. Csl.
For respondent: Shri B.M Chauhan, Ld. Csl.
AWARD
1. The following reference has been received fappropriate government by this court for adjudarat

“Whether the termination of services of Shri RevaiR S/o Shri Jindu Ram ex daily wages
conductor by the Secretary the Kailash District ©perative Marketing and Consumer Federation
Ltd.-2, Commercial Building, The Mall Shimla w.e.fL0.9.2002 without complying the provisions of
the Industrial Disputes Act, 1947 is proper and fifeed? If not, what relief of service benefits and
amount of compensation the above aggrieved worknsentitled to?”
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2. The petitioner has filed a statement of claisserting therein that the petitioner was emplg®d
conductor with respondent on 17.9.2000 on dailyesagasis, who had been discharging his dutiesetddist of his
ability till 19.9.2002, who had completed more ti2#0 days of his continuous employment in precegigay and that
when the services of the petitioner were disengatdpedwork of conductor was available with the mygent and even
the juniors to the petitioner were retained and enadjular by the respondent and the petitionerdisengaged from
service by an oral order without paying any retrenent compensation and that the petitioner afte3.2002 had been
approaching the respondent for his reengagemeriblng avail and that the petitioner had also iddegal notice to
the respondent through his Advocate and then tbeegdings were got initiated by the Labour-cum-Ga@tion
Officer, Shimla and after its failure the mattersasent to this Court for adjudication and that #ution of the
respondent is illegal, arbitrary, unlawful and distgnatory in disengaging the services of the pmidgr smells of
ulterior motive just to adjust and accommodatefthv@urites and juniors to the petitioner and tleg tespondent is
habitual of levelling wrong, concocted allegati@against the petitioner and even one point of tihe driver of the
Truck of the respondent presumably at the instarfiacespondent gave beatings to the petitioner aalfreated him
and even the driver of the truck filed a false repbthe instance of the respondent with the nedpot which was duly
replied and the same was defended by the petitameiall this was being done with the petitionettsd he may leave
the job and when the respondent federation failethke any action, the services of the petitionerendisengaged
orally without following the procedure of law and such prayed that the petitioner is entitled tadsngaged from
19.9.2002 with full back wages @ Rs. 51/- per day e services of the petitioner are also liablbe regularized as
a conductor with all consequential benefits, hehéeclaim duly supported by an affidavit.

3. The respondent resisted and contested thm daihe petitioner, which filed reply interaliardending
that the petitioner had left the job of his own Batter future prospects, who was engaged oralig. denied that the
petitioner had been discharging his duties to thst of his ability. It is also contended that thevere various
complaints against the petitioner with respectitoftinctioning as conductor as Shri Chain Ram Chautriver had
written a complaint to the respondent about thebehiavior on the part of the petitioner while onydit truck, who
had further complained that it had become compleaddficult for him to work with the petitioner anthat he had
never come across any such person under him aseclemhis career of twenty years as driver andpiitéioner used
to give abusive language to him and also threateadoeat him and then a show cause notice was dgivehe
petitioner. It is denied that any conductor hadnbesgularized and made regular. The petitioner ctnike office on
21.2.2003 and took the salary of 19 days for thetm@f Sept. 2002 for which period he worked andnethe
petitioner never made any representation to theoregent with respect to his alleged disengagemmehtfahe

4. In the rejoinder, the petitioner controvertb@ assertions made in the reply and reaffirmed and
reiterated the averments of the petition.

5. The following issues were framed by this caurts.9.2007 on the pleadings of the parties.

1. Whether the services of the petitioner hagenbterminated illegally by the respondent w.e.f.
19.9.2002 without complying with the provisions loflustrial Disputes Act, 1947? If so, its
effect?

OPP.......

2. If issue no.1 is proved in affirmative, toathelief the petitioner is entitled to?

OPP.......

3. Whether the petition is barred by limitatidh8o, its effect?

OPR......

4. Whether the petitioner himself abandoneddbg@ If so, its effect?

OPR.......

5. Relief.

6. I have heard the Ld. Counsels for the padieshave gone through the record of the case.
7. For the reasons to be recorded hereinaftdewdigcussing the issues for determination, myifigsl on

the aforesaid issues are as under:

Issue no.1  Yes.

Issue no.2 Entitled to reinstatement with sety@nd continuity but without back wages.
Issue no.3 No.

Issue no.4 No.

Relief. Reference answered in affirmative pemrapee part of award.
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REASONS FOR FINDINGS

Issues 1 &4

8. Both these issues are taken up and discuegether being correlated and interconnected foe sdik
convenience and to avoid repetition. Coming to eéhissues, the petitioner stepped into the witnessals PW1, who
has stated that he was engaged as conductor eittesipondent truck on daily wages on 17.9.2000cantinued as
such till 19.9.2002, who had worked for more thdf vorking days in a calendar year preceding hiwitetion, who
was removed from service after 19.9.2002 withoytrastice and compensation. He had a quarrel wihdtiver of the
truck, who was always drunk and the driver als@éxtia complaint against him. He also made a contpdgjainst the
driver to the respondent but no action was takethbge spondent and the show cause notice Ex. Pheonomplaint
of driver was received by him from respondent whigks replied by him vide Ex. PBbut no enquiry ahdrgesheet
was made against him nor any opportunity of beiegrth was afforded to him before his termination.até® served a
notice Ex. PC to the respondent, the postal recdipthich is Ex. PD and AD is Ex. PE. He also samtopy to the
Labour Officer, Shimla vide Ex. PF and AD is EXGPHe also sent a corrigendum notice to the resprainand the
Labour Officer vide Ex. PH and UPC receipt is BRl. He also visited the office of respondent fa& réengagement
but in vain. His juniors are still continuing, where made regular by the respondent and as sucledoriay
reinstatement in service with all consequentialdfigh He is an unemployed.

9. To rebut the case of the petitioner, the sadpnt has examined Shri Ramesh Sharma as RW1, who
has stated that the petitioner was engaged asaetlén the truck of respondent federation in 20@ worked for a
year and then the driver of the truck made a comipégainst the petitioner, who used to give wrsigmals and was
not fit for the work. The petitioner was not temaied from service, who himself abandoned the jabthe petitioner
had taken his entire dues from the respondent.petioner never approached the respondent fordd@agagement,
who filed the claim after three years and as shetctaim of the petitioner is wrong.

10. Shri Aman sood, Ld. Counsel for the petittohas vehemently argued at the very outset that the
petitioner has amply proved on record that he bagpteted 240 working days in twelve calendar moptieseding his
termination as cleaner/conductor of the truck, wias removed from service on the false complaithefdriver of the
truck but no notice nor any retrenchment compeosatias paid to the petitioner at the time of hisechment nor
any domestic enquiry was conducted against hinhbyespondent and since his retrenchment is blaavifor want of
domestic enquiry, notice and compensation undéiose25F of the Industrial Disputes Act, 1947, tetthe petitioner
is liable to be reinstated in service with all ceagential benefits.

11. On the contrary, Shri Surinder Chauhan, Lie vCounsel for respondent has controverted the
arguments of Shri Sood and has submitted that ¢tidgmer has failed to prove on record that he ¢@sapleted 240
working days in twelve calendar year precedingtlimination and even the petitioner has abandonedob of his
own without any intimation to the respondent fetleraand as such in the present set of evideneegldim of the
petitioner is liable to be dismissed.

12. | have considered the respective contentidrimoth the parties and have scrutinized the recérthe
case.

13. After the close scrutiny of the record of ttase and evidence on record, it is clear thateghpondent
has not disputed that the petitioner has compl@4@ working days in twelve calendar months precagdiis
termination. The stand of the respondent is thatptbtitioner was never terminated from service, whandoned the
job of his own without any intimation but it remaia fact that no personal file of the petitioneswaaintained by the
respondent federation and even no domestic enguisyever conducted against the petitioner by thpamdent. It is
significant to note that when the explanation & getitioner was called on the complaint of thekrdriver no record
was maintained by the respondent federation asdstat RW1 and thereafter the petitioner was remdrad service.
It is well settled byHon’ble Supreme Court in 1993 (1) SC Service Law Judgme2f8in which it was held that:

“Where there is retrenchment on the basis of misdoct. A reasonable opportunity be given to the
employee concerned to put forth his case and propequiry be held before terminating his servite

14. Itis also borne out from the record thateRkplanation of the petitioner was called vide cotEx. PA
and the reply Ex. PB was filed by the petitionéneTpetitioner also sent a notice through his cduiesthe Secretary
Kailash District Co-operative Marketing and ConsurRederation, Ltd. vide which he prayed for reitestaent of his
services. | find no force in the contention of tlte Counsel for respondent that the petitioner &la@hdoned the job of
his own as the respondent has admitted as RW1hégthad served a explanation upon the petitionértley did not
maintain any file of the petitioner which showstttiee services of the petitioner were terminatedhgyrespondent and
the petitioner never abandoned the job of his dsimce it has come on record that no domestic epguas conducted
against the petitioner nor any opportunity of beirgard was afforded to the petitioner before himitgation from
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service which is illegal and against the principfenatural justice and even before initiating angciplinary action

against the petitioner on the complaint of truckeir and that too without holding any domestic eéngagainst the
petitioner and moreover no notice nor retrenchnoempensation was paid to the petitioner under ae@bF of the

Industrial Disputes Act, 1947 and obviously therefd have no hesitation in coming to the conclnglmat the services
of the petitioner have been terminated illegallythg respondent w.e.f. 19.9.2002 without complytimg provisions of
Industrial Disputes Act, 1947. Accordingly, issues 1 & 4 are decided in favour of the respondert against the
petitioner.

Issue No.2

15. Since | have held under issues no. 1 & 4 altbaethe services of the petitioner have beegally
terminated by the respondent without complyingghayvisions of Industrial Disputes Act, 1947, whoveeabandoned
the job of his own, hence the petitioner is helttied to be reinstated in service alongwith seibjoand continuity.
However, the petitioner is not entitled to back es@s he has not placed anymaterial on recordbiamtiate that he
was not gainfully employed after his terminatiorccArdingly, issue no.2 is decided in favour of pgetitioner and
against the respondent.

Issue No.3

16. In support of this issue, no evidence waslethe respondents being the legal issue. Howéveye
scrutinized the record of the case and observedlhbee is no limitation under the Industrial Diggmi Act, 1947 as it
was held by their lordships ¢fon’ble Supreme Court reported in (1999) 6 SCC 82 c#led as Ajayab singh Vs.
Sirhind Co-operative Marketing —cum- processing 8&e Society Limitednd Another.In which it was held that:-

“The provisions of Article 137 of Limitation Act1963 are not applicable to the proceeding under e
Act. The relief under the ID Act cannot be deniedenely on the ground of delay. The plea of delayafsed
by the employer is required to be proved as a matfefact by showing the real prejudice and not as
merely hypothetical defence. No reference to thebbar Court can be generally questioned on the graun
of delay alone”

Accordingly, on the strength of this ruling, itrcaafely be concluded that the petition is not dxhrby
limitation and as such this issue is decided imfaof the petitioner and against the respondent.

RELIEF

As a sequel to my above discussion and findingssues no.1 to 4, the claim of the petitioner seds and is
hereby allowed and the petitioner is ordered todirstated in service alongwith seniority and awouity. However the
petitioner is not entitled to back wages as herwsplaced any material on record to substantiaae he was not
gainfully employed after his termination as a restilwhich the reference is ordered to be answapedrdingly. Let a
copy of this award be sent to the appropriate gowent for publication in the official gazette. Fibfter completion,
be consigned to records.

Announced in the open court today on this dayrdfMarch, 2010 in the presence of parties counsels.

(Parveen)
JAGMOHAN SINGH MAHANTAN,
Presiding Judge,
Labour Court, Shimla.
Ref.241/2001
SH. MANGAL SINGH V/S M/S HIM KHADI GRAMOUDYOG ASHRAV
SOLAN
11.3.2010
Present:- Petitioner with Sh. J.C. Bhardwaj, Ld@trpetitioner.

Sh. Ramesh Aggarwal with Sh.0.P.Sharma, Ld. @sldspondent.

Heard. The case stands compromised. Let thevseateof
Shri J.C. Bhardwaj Ld.AR for petitioner be recend
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Statement recorded separately. In view of hiestaht, | am satisfied that Shri J. C. Bhardwaj ARl for
petitioner has received a Cheque of Rs. 50,00@¢(Fiousand only) payable at state Bank of pati@lzlan being the
full and final settlement of the claim of the pietiter and as such the parties have arrived at full@empromise with
out any extraneous influence upon them and as thechklaim of he petitioner is dismissed as satiséie a result of
which the reference is ordered to be answered dicggly. Let a copy of this award be sent to therappate
government for publication in official gazette.dsikfter completion be consigned to records.

Announced:
11.3.2010
Presiding Judge,
Labour Court, Shimla.
Ref.297/2001
SH. GEETA RAM V/S M.D.M/S AMAR PROMOTERS PVT. LTDGH_AN
11.3.2010
Present:- Petitioner with Sh. J.C. Bhardwaj, Ldf@rpetitioner.

Sh. Ramesh Aggarwal with Sh.O.P.Sharma, Ld. @gléspondent.

Heard. The case stands compromised. Let therseateof
Shri J.C. Bhardwaj Ld.AR for petitioner be recedd

Statement recorded separately. In view of hiestaht, | am satisfied that Shri J. C. Bhardwaj ARl for
petitioner has received a Cheque of Rs. 50,008 (Fiousand only) payable at state Bank of pati@lzlan being the
full and final settlement of the claim of the pigtiter and as such the parties have arrived at ful@empromise with
out any extraneous influence upon them and as thechlaim of the petitioner is dismissed as sa&tisfis a result of
which the reference is ordered to be answered dicagly. Let a copy of this award be sent to therappate
government for publication in official gazette.dsikfter completion be consigned to records.

Announced:
11.3.2010

Presiding Judge,
Labour Court, Shimla.

IN THE COURT OF JAGMOHAN SINGH MAHANTAN, PRESIDINGUDGE, INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref no. 310 of 2002.
Instituted on. 3.10.2002.
Decided on. 2.3.2010.
Kuldeep Chand S/o Shri Chet Ram R/o Village B&3®, Darlaghat, Tehsil Arki, District Solan, HP.
Petitioner.
Vs.

President, the Ambuja-Darlaghat-Kashlog-Mangu \R&wan Sehkari Sabha Samiti, Darlaghat, Tehsil Arki,
District Solan, HP. Respondent.

Reference under Section 10 of the Industrial Disputct, 1947.

For petitioner: Shri O.P Chauhan, Ld. Csl.
For respondent: Shri Sandeep Mahajan, Ld. Csl.

AWARD

1. The following reference has been received fappropriate government by this court for adjudarat
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2. The petitioner has filed a statement of clagserting therein that the petitioner was empl@asgdlerk
w.e.f. 1.12.1995 by the respondent and was drasaiteyy of Rs. 2000/- per month lastly at the tirhteamination and
that the respondent on 1.11.2000 terminated thécssrof the petitioner vide letter dated 31.102@0d at the same
time the juniors and similarly situated persons evestained and that while dispensing with the sesviof the
petitioner, no opportunity of being heard was aféat to him and no enquiry or chargesheet was serped him and
even the provisions of sections 25F, 25G and 25the1industrial Disputes Act, 1947 were violatedtfoy respondent
and that the petitioner had already completed ¢éhedces of six years, who was doing the job hogestd to the entire
satisfaction of the respondent whose services wermeinated by the respondent by violating the basawvisions of
law and that the termination of the petitioner basn resorted to which amounts to retrenchmentaarglich prayed
for reinstatement in service with all benefits efmrity and back wages, hence this claim.

3. The respondent resisted and contested the abithe petitioner, which filed reply interalia sag
preliminary objections of maintainability, having furisdiction, barred by estoppel and time bark@d. merits, it is
denied that the services of the petitioner wenmmitgsited, who left the job of respondent and tookhepjob at another
place and the petitioner has failed to give theeasary particulars in this regard, who concealeddhts and since the
petitioner himself was at fault, hence the petitionannot raise a grievance by filing this petitadter a lapse of three
years and that the petitioner is guilty of distogtihe facts whose services have not been terndifmst¢he respondent.
It is admitted that the petitioner served for altrais years and as such prayed for the dismissddeotlaim with costs.

4. In the rejoinder, the petitioner controvertb@ assertions made in the reply and reaffirmed and
reiterated the averments of the petition.

5. The following issues were framed by this caurt7.11.2005 on the pleadings of the parties.

1. Whether the petitioner has been illegallymieated by the respondent w.e.f. 31.10.2000 in

violation of section 25F of the Industrial Disputest, 19477 ..OPP.
2. If issue no.1 is proved in affirmative, toathelief the petitioner is entitled to? . .OPP.
3. Whether the petition is not maintainablehie present form? ..OPR.
4. Whether this court has no jurisdiction inwief sections 72, 73 & 92 of the Cooperative
Societies Act? . .OPR.
5. Relief.
6. I have heard the Ld. Counsels for the padieshave gone through the record of the case.
7. For the reasons to be recorded hereinaftdewdigcussing the issues for determination, myifigsl on

the aforesaid issues are as under:

Issue No.1 Yes.
Issue No.2 Entitled for reinstatement in serwidgéh seniority and continuity but without back veesg
Issue No. 3 No.
Issue No. 4 Not proved.
Relief. Reference answered in affirmative pegrapive part of award.
Reasons for findings
Issue No. 1

8. Coming to this issue, the petitioner stepmed ihe withess box as PW1, who has stated thatohlked
as clerk with Ambuja Kashlog Mangu Transport Coafiee society Darlaghat Tehsil Arki from 10.12.1985
31.10.2000 at the initial salary of Rs. 1200/- #meh his salary was enhanced to Rs. 2800/- and.di9 2000 he was
removed from service by giving letter without argngpensation or charge sheet and without any reasdras such
prayed for reinstatement in service with all consegial benefits as his removal is illegal. Hisiguma are still working
with the respondent and there is availability ofkwith the respondent.

9. In rebuttal, the respondent has failed to apbefore the court despite having been grantefitmunt
opportunities to produce their evidence but to wailahence the evidence of the respondent wadlby the order of
the court.
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10.  Shri O.P Chauhan, Ld. counsel for the petdiohas vehemently argued at the very out settlieat
petitioner has been working with the respondenietpas a clerk since 10.12.1995, who worked fill1l®.2000 whose
services were terminated without serving any nagied payment of compensation. He has urged thategondent
has not denied this factum in their reply and ahghe petitioner is entitled to be reinstatedérvice with seniority
and continuity alongwith back wages.

11. On the contrary, Shri Sandeep Mahajan, Lt.f@srespondent has controverted the argumeng&hdf
Chauhan and has submitted that though the respbadeld not bring his evidence but the petitiorseendét entitled to
back wages as his claim is not supported by adaffi nor the petitioner has pleaded in his suppbttis claim that
he is not employed after his termination.

12. | have considered the respective contentibrisoth the parties and have scrutinized the recdrithe
case.

13. After the close scrutiny of the record of tase, it remains a fact that the petitioner wagmgad by the
respondent society as clerk on 10.12.1995, wharoaed as such till 31.10.2000 without any breakowias removed
from service without any rhyme and reason and witlamy notice and without payment of compensatiwh @& such
his termination is bad in terms of section 25Fh&f Industrial Disputes Act, 1947. HowevBgction 25-F of the ‘Act’
says that:

25-F. CONDITIONS PRECEDENT TO RETRENCHMENT OF WORK MEN.- No workman employed
in any industry who has been in continuous servictor not less than one year under an employer shall
be retrenched by that employer until-

(@) the workman has been given one month’'s noticén writing indicating the reasons for
retrenchment and the period of notice has expiredpr the workman has been paid in lieu of such
notice, wages for the period of the notice;

(b) the workman has been paid, at the time of reenchment compensation which shall be equivalent
of fifteen days’ average pay (for every completedear of continuous service) or any part thereof
in excess of six months; and

(c) notice in the prescribed manner is served on the @popriate government (or such authority as
may be specified by the appropriate Government by atification in the Official Gazette.)

14. In the instant case, the respondent hasdfadecomply with the provisions of section 25F befo
terminating the services of the petitioner and emerdomestic enquiry was conducted against théigregr by the
respondent at any point of time and no notice etvenchment compensation in lieu thereof was gigehe petitioner
which is illegal, unjust and improper.

15. Thus, having regard to the entire unrebuttédence on record, | have no hesitation in continthe
conclusion that the services of the petitioner wiegally terminated w.e.f. 31.10.2000 by the masgent without
complying the provisions of Industrial Disputes At®47. Accordingly, issue no.1 is decided in favotipetitioner
and against the respondent.

Issue No. 2

16. Since | have held under issue No.1 abovetti@atervices of the petitioner have been wrongly a
illegally terminated by the respondent w.e.f. 312000, hence the petitioner is held to be reindtateservice with
seniority and continuity. However, the petitionsrriot entitled to back wages as he has not placgdraterial on
record to substantiate that he was not gainfullplegred after his termination. Accordingly, issueza decided in
favour of the petitioner and against the respondent

Issue No. 3

17. In support of this issue, No evidence washigthe respondent nor it was pressed during theseoof
arguments. However, | find nothing wrong with tlpstition which is perfectly maintainable in the geat form.
Accordingly, issue no.3 is decided in favour of gatitioner and against the respondent.

Issue No. 4

18. In support of this issue, no evidence wadlethe respondent nor it was pointed out durirggdburse
of arguments as to how the jurisdiction of this rtasl barred under section 72, 73 & 92 of the Coafpee Societies



oY=, fRAMe TS, 20 S[ATS, 2010 /29 3MMHTE, 1932 2211

Act. Since the petitioner is held to be a workmauder section 2(s) of the Industrial disputes A&47, hence this
court has got jurisdiction to try this referencel afaim of the petitioner. Accordingly, issue n@s4ddecided in favour
of the petitioner and against the respondent.

Relief.

As a sequel to my above discussion and findingssres no.1 to 4, the claim of the petitioner seds and is
hereby allowed and the petitioner is ordered tadiestated in service with seniority and continuijowever, the
petitioner is not entitled to back wages as herwsplaced any material on record to substantizae he was not
gainfully employed after his termination as a resdilwhich the reference is ordered to be answapedrdingly. Let a
copy of this award be sent to the appropriate gowent for publication in the official gazette. Fibfter completion,
be consigned to records.

Announced in the open court today on this daymaf Rlarch, 2010 in the presence of parties counsels.
JAGMOHAN SINGH MAHANTAN.

Presiding Judge,
Labour Court, Shimla.

IN THE COURT OF JAGMOHAN SINGH MAHANTAN, PRESIDINGUDGE, INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA
Ref no. 311 of 2002.
Instituted on. 3.10.2002.
Decided on. 2.3.2010.
Lekh Raj S/o Shri Chet Ram R/o Village Baga, P ®l&ghat, Tehsil Arki, District Solan, HP. Petitioner.
Vs.

President, The Ambuja-Darlaghat-Kashlog-Mangu \Rd&wan Sehkari Sabha Samiti, Darlaghat, Tehsil Arki,
District Solan, HP. Respondent.

Reference under Section 10 of the Industrial Dispé\ct, 1947.

For petitioner: Shri O.P Chauhan, Ld. Csl.
For respondent: Shri Sandeep Mahajan, Ld. Csl.

AWARD
1. The following reference has been received fappropriate government by this court for adjuddoat
2. The petitioner has filed a statement of claggrerting therein that the petitioner was empl@agedriver

w.e.f. 1.6.1998 and on 31.10.2000 terminated tdces of the petitioner vide letter dated 31.102@nd at the same
time the juniors and similarly situated persons evegtained and that while dispensing with the sewviof the
petitioner, No opportunity of being heard was affed to him and no enquiry or chargesheet was semped him and
even the provisions of sections 25F, 25G and 25theindustrial Disputes Act, 1947 were violatedtyy respondent
and that the petitioner had already completed #meices of three years, who was doing the job htnesd to the
entire satisfaction of the respondent whose sesvigre terminated by the respondent by violatirglthsic provisions
of law and that the termination of the petitionaslbeen resorted to which amounts to retrenchnmehés such prayed
for reinstatement in service with all benefits ehmrity and back wages, hence this claim.

3. The respondent resisted and contested the aéithe petitioner, which filed reply interaliaisag
preliminary objections of maintainability, having furisdiction, barred by estoppel and time bar@d.merits, it is
denied that the services of the petitioner wenmmitgsited, who left the job of respondent and tookhepjob at another
place and the petitioner has failed to give theeasary particulars in this regard, who concealeddhbts and since the
petitioner himself was at fault, hence the petitionannot raise a grievance by filing this petitadter a lapse of three
years and that the petitioner is guilty of distogtihe facts whose services have not been terndifgt¢he respondent.
It is admitted that the petitioner served for alinthsee years and as such prayed for the dismigsale claim with
costs.
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4. In the rejoinder, the petitioner controvertb@ assertions made in the reply and reaffirmed and
reiterated the averments of the petition.

5. The following issues were framed by this caurt7.11.2005 on the pleadings of the parties.

1. Whether the petitioner has been illegallynieated by the respondent w.e.f. 31.10.2000 in
violation of section 25F of the Industrial Disputkest, 19477

. .OPP.
2. If issue no.1 is proved in affirmative, toathelief the petitioner is entitled to? OPP.
3. Whether the petition is not maintainablehia present form? ..OPR.
4. Whether this court has no jurisdiction inwief sections 72, 73 & 92 of the Cooperative
Societies Act? ..OPR.
5. Relief.
6. I have heard the Ld. Counsels for the padreshave gone through the record of the case.
7. For the reasons to be recorded hereinaftdewdigcussing the issues for determination, myifigsl on
the aforesaid issues are as under:
Issue No.1 Yes.
Issue No.2 Entitled for reinstatement in servig seniority and continuity but without back vesg
Issue No.3 No.
Issue No. 4 Not proved.
Relief. Reference answered in affirmative pegrafive part of award.
REASONS FOR FINDINGS
Issue No. 1

8. Coming to this issue, the petitioner stepmed ihe withess box as PW1, who has stated thatohlked
as driver with Ambuja Kashlog Mangu Transport Caafige society Darlaghat Tehsil Arki in the year9Z9and
worked as such till 31.10.2000 at the initial splaf Rs. 2200/- + TA per month and on 31.10.2006Mas removed
from service by giving letter without any compeisator charge sheet and without any reason anddsmayed for
reinstatement in service with all consequentialdfigs as his removal is illegal. His juniors ar#l storking with the
respondent.

9. In rebuttal, the respondent has failed to apbefore the court despite having been grantefitmunt
opportunities to produce their evidence but to vailahence the evidence of the respondent wadlby the order of
the court.

10.  Shri O.P Chauhan, Ld. counsel for the petdiohas vehemently argued at the very out settlieat
petitioner has been working with the respondentetp@s a driver since 1997, who worked till 312000 whose
services were terminated without serving any naogied payment of compensation. He has urged thategondent
has not denied this factum in their reply and ahghe petitioner is entitled to be reinstatedernvice with seniority
and continuity alongwith back wages.

11. Onthe contrary, Shri Sandeep Mahajan, Lt.f@srespondent has controverted the argumeng&hdf
Chauhan and has submitted that though the respbadeld not bring his evidence but the petitioreenot entitled to
back wages as his claim is not supported by adafii nor the petitioner has pleaded in suppotisfclaim that he is
not employed after his termination.

12. | have considered the respective contentibrisoth the parties and have scrutinized the recdrthe
case.

13.  After the close scrutiny of the record of tase, it remains a fact that the petitioner wagmgad by the
respondent society as a driver on 1.6.1998, whairaged as such till 31.10.2000 without any breakpwvas removed
from service without any rhyme and reason and witlamy notice and without payment of compensatiwh @& such
his termination is bad in terms of section 25Fh&f Industrial Disputes Act, 1947. Howev8gection 25-F of the ‘Act’
says that:
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25-F. CONDITIONS PRECEDENT TO RETRENCHMENT OF WORK MEN.- No workman employed
in any industry who has been in continuous servicfor not less than one year under an employer
shall be retrenched by that employer unti

(@) the workman has been given one month’'s noticén writing indicating the reasons for
retrenchment and the period of notice has expiredpr the workman has been paid in lieu of such
notice, wages for the period of the notice;

(b) the workman has been paid, at the time of reenchment compensation which shall be equivalent
of fifteen days’ average pay (for every completedear of continuous service) or any part thereof
in excess of six months; and

(c) notice in the prescribed manner is served on the gpopriate government (or such authority as
may be specified by the appropriate Government by atification in the Official Gazette.)

14. In the instant case, the respondent hasdfadecomply with the provisions of section 25F befo
terminating the services of the petitioner and emerdomestic enquiry was conducted against théiqregr by the
respondent at any point of time and no notice evenchment compensation in lieu thereof was gigehe petitioner
which is illegal, unjust and improper.

15. Thus, having regard to the entire unrebugdé@dence on record | have no hesitation in commthe
conclusion that the services of the petitioner wiegally terminated w.e.f. 31.10.2000 by the masgent without
complying the provisions of Industrial Disputes At®47. Accordingly, issue no.l is decided in favotipetitioner
and against the respondent.

Issue No. 2

16. Since | have held under issue No.1 abovettiatervices of the petitioner have been wrongly a
illegally terminated by the respondent w.e.f. 312000, hence the petitioner is held to be reindtateservice with
seniority and continuity. However, the petitionerriot entitled to back wages as he has not placgdraterial on
record to substantiate that he was not gainfullplegred after his termination. Accordingly, issuez¢ decided in
favour of the petitioner and against the respondent

Issue No. 3

17. In support of this issue, No evidence washigthe respondent nor it was pressed during theseoof
arguments. However, | find nothing wrong with tlpstition which is perfectly maintainable in the geat form.
Accordingly, issue no.3 is decided in favour of gatitioner and against the respondent.

Issue No. 4

18. In support of this issue, no evidence wadlethe respondent nor it was pointed out durirggdburse
of arguments as to how the jurisdiction of this rtasl barred under section 72, 73 & 92 of the Coafpee Societies
Act. Since the petitioner is held to be a workmawder section 2(s) of the Industrial disputes A&47, hence this
court has got jurisdiction to try this referencalahe claim of the petitioner. Accordingly, issue.s is decided in
favour of the petitioner and against the respondent

RELIEF

As a sequel to my above discussion and findingssres no.1 to 4, the claim of the petitioner seds and is
hereby allowed and the petitioner is ordered tadiestated in service with seniority and continuijowever, the
petitioner is not entitled to back wages as herwsplaced any material on record to substantizae he was not
gainfully employed after his termination as a restilwhich the reference is ordered to be answapedrdingly. Let a
copy of this award be sent to the appropriate gowent for publication in the official gazette. Fibfter completion,
be consigned to records.

Announced in the open court today on this daymaf Rlarch, 2010 in the presence of parties counsels.

JAGMOHAN SINGH MAHANTAN,
Presiding Judge,
Labour Court, Shimla.
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IN THE COURT OF JAGMOHAN SINGH MAHANTAN, PRESIDINGUDGE, INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA.

Ref no. 312 of 2002.
Instituted on. 3.10.2002.
Decided on. 2.3.2010.
Ashok Kumar S/o Shri Kanhya Lal R/o Village & PiK@shlog, Tehsil Arki, District Solan, HP. Petitioner.
Vs.

President, the Ambuja-Darlaghat-Kashlog-Mangu \Rdwan Sehkari Sabha Samiti, Darlaghat, Tehsil Arki,
District Solan, HP. Respondent.

Reference under Section 10 of the Industrial Dispé\ct, 1947.

For petitioner: Shri O.P Chauhan, Ld. Csl.
For respondent: Shri Sandeep Mahajan, Ld. Csl.

AWARD
1. The following reference has been received fappropriate government by this court for adjudarat
2. The petitioner has filed a statement of clagserting therein that the petitioner was empl@asgdlerk

w.e.f. 15.1.1996 by the respondent and was draséteyy of Rs. 2800/- per month lastly at the tirhteomination and
that the respondent on 31.10.2000 terminated ttvices of the petitioner vide letter dated 31.102@nd at the same
time the juniors and similarly situated persons evestained and that while dispensing with the sessiof the
petitioner, no opportunity of being heard was aféat to him and no enquiry or chargesheet was serped him and
even the provisions of sections 25F, 25G and 25th@fndustrial Disputes Act, 1947 were violatedliy respondent
and that the petitioner had already completed #meices of five years, who was doing the job hdgestd to the
entire satisfaction of the respondent whose sesvigre terminated by the respondent by violatirglthsic provisions
of law and that the termination of the petitionaslibeen resorted to which amounts to retrenchnmehas such prayed
for reinstatement in service with all benefits ehmrity and back wages, hence this claim.

3. The respondent resisted and contested the aéithe petitioner, which filed reply interaliaisag
preliminary objections of maintainability, having furisdiction, barred by estoppel and time bar@d. merits, it is
denied that the services of the petitioner wemmitgaited, who left the job of respondent and tookhepjob at another
place and the petitioner has failed to give theeasary particulars in this regard, who concealeddhbts and since the
petitioner himself was at fault, hence the petitionannot raise a grievance by filing this petitadter a lapse of three
years and that the petitioner is guilty of distogtihe facts whose services have not been terndifgt¢he respondent.
It is admitted that the petitioner served for alinfbge years and as such prayed for the dismiskéhe claim with
costs.

4. In the rejoinder, the petitioner controvertb@ assertions made in the reply and reaffirmed and
reiterated the averments of the petition.

5. The following issues were framed by this caurt7.11.2005 on the pleadings of the parties.

1. Whether the petitioner has been illegallymieated by the respondent w.e.f. 31.10.2000 in

violation of section 25F of the Industrial Disputkest, 19477 . .OPP.
2. Ifissue no.1 is proved in affirmative, to wielief the petitioner is entitled to? . .OPP.
3. Whether the petition is not maintainable ie fnesent form? . .OPR.
4, Whether this court has no jurisdiction in viefiasections 72, 73 & 92 of the Cooperative Soegfct?
. .OPR.
5. Relief.

6. I have heard the Ld. Counsels for the padieshave gone through the record of the case.
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7. For the reasons to be recorded hereinaftdewdigcussing the issues for determination, myifigsl on
the aforesaid issues are as under:

Issue No.1 Yes.
Issue No.2 Entitled for reinstatement in serviéé seniority and continuity but without back vesg
Issue No.3 No.
Issue No.4 Not proved.
Relief. Reference answered in affirmative pegrapive part of award.
REASONS FOR FINDINGS
Issue No. 1

8. Coming to this issue, the petitioner stepmd the witness box as PW1, who has stated thatonieed
as clerk with Ambuja Kashlog Mangu Transport Coafiee society Darlaghat Tehsil Arki from 15.1.1986
31.10.2000 at the initial salary of Rs. 1200/- penth and then his salary was enhanced to Rs. 28edig last
payment and on 31.10.2000 he was removed fromcseby giving letter without any compensation orrgeasheet

and without any reason and as such prayed forteg@ment in service with all consequential benefitdis removal is
illegal.

9. In rebuttal, the respondent has failed to apbefore the court despite having been granteiitmsunt
opportunities to produce their evidence but to vailahence the evidence of the respondent wadlby the order of
the court.

10.  Shri O.P Chauhan, Ld. counsel for the pet@iohas vehemently argued at the very out setthieat
petitioner has been working with the respondentetp@s a clerk since 15.1.1996, who worked till1®12000 whose
services were terminated without serving any nagied payment of compensation. He has urged thategondent
has not denied this factum in their reply and ashghe petitioner is entitled to be reinstatedenviee with seniority
and continuity alongwith back wages.

11. Onthe contrary, Shri Sandeep Mahajan, Lt.f@srespondent has controverted the argumeng&hdf
Chauhan and has submitted that though the respbodeld not bring his evidence but the petitioreenot entitled to
back wages as his claim is not supported by adaafii nor the petitioner has pleaded in suppotiigfclaim that he is
not employed after his termination.

12. | have considered the respective contentidrimoth the parties and have scrutinized the recérthe
case.

13.  After the close scrutiny of the record of tase, it remains a fact that the petitioner wagmgad by the
respondent society as clerk on 15.1.1996, who goetl as such till 31.10.2000 without any break, wias removed
from service without any rhyme and reason and witlamy notice and without payment of compensatiwh @& such
his termination is bad in terms of section 25Fh&f Industrial Disputes Act, 1947. Howev8gction 25-F of the ‘Act’
says that:

25-F. CONDITIONS PRECEDENT TO RETRENCHMENT OF WORK MEN.- No workman employed

in any industry who has been in continuous servictor not less than one year under an employer shall
be retrenched by that employer until-

(@) the workman has been given one month’'s noticén writing indicating the reasons for
retrenchment and the period of notice has expiredpr the workman has been paid in lieu of such
notice, wages for the period of the notice;

(b) the workman has been paid, at the time of reenchment compensation which shall be equivalent

of fifteen days’ average pay (for every completedear of continuous service) or any part thereof
in excess of six months; and

(c) notice in the prescribed manner is served on the gpopriate government (or such authority as
may be specified by the appropriate Government by atification in the Official Gazette.)

14. In the instant case, the respondent hasdfadecomply with the provisions of section 25F befo
terminating the services of the petitioner and emendomestic enquiry was conducted against thdiger by the
respondent at any point of time and no notice rtrenchment compensation in lieu thereof was paiti¢ petitioner
which is illegal, unjust and improper.
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15. Thus, having regard to the entire unrebutdédence on record, | have no hesitation in continthe
conclusion that the services of the petitioner witlegjally terminated w.e.f. 31.10.2000 by the msgent without
complying the provisions of Industrial Disputes At®47. Accordingly, issue no.l is decided in favofipetitioner
and against the respondent.

Issue No. 2

16. Since | have held under issue No.1 abovetttetservices of the petitioner have been wrongly a
illegally terminated by the respondent w.e.f. 312000, hence the petitioner is held to be reindtateservice with
seniority and continuity. However, the petitionerriot entitled to back wages as he has not placgdraterial on
record to substantiate that he was not gainfullplegred after his termination. Accordingly, issueza decided in
favour of the petitioner and against the respondent

Issue No. 3

17. In support of this issue, no evidence wasbigthe respondent nor it was pressed during thieseoof
arguments. However, | find nothing wrong with tlpistition which is perfectly maintainable in the geat form.
Accordingly, issue no.3 is decided in favour of getitioner and against the respondent.

Issue No. 4

18. In support of this issue, no evidence wadlethe respondent nor it was pointed out durirggdburse
of arguments as to how the jurisdiction of this rtasl barred under section 72, 73 & 92 of the Coafpee Societies
Act. Since the petitioner is held to be a workmawlar section 2(s) of the Industrial Disputes A&414, hence this
court has got jurisdiction to try this referencel ataim of the petitioner.

Accordingly, issue no.4 is decided in favour &f fhetitioner and against the respondent.
RELIEF

As a sequel to my above discussion and findingssres no.1 to 4, the claim of the petitioner seds and is
hereby allowed and the petitioner is ordered tadiestated in service with seniority and continuijowever, the
petitioner is not entitled to back wages as herwsplaced any material on record to substantiad¢ e was not
gainfully employed after his termination as a resiilwhich the reference is ordered to be answapedrdingly. Let a
copy of this award be sent to the appropriate gowent for publication in the official gazette. Fibdter completion,
be consigned to records.

Announced in the open court today on this daynaf Rlarch, 2010 in the presence of parties counsels.
JAGMOHAN SINGH MAHANTAN,

Presiding Judge,
Labour Court, Shimla.

GENERAL ADMINISTRATION DEPARTMENT
(Confidential & Cabinet

NOTIFICATION
Shimlaz, the 17h July,2010
No. GAD-C-F(4)-2/2008.—Fhe Governor, Himachal Pradesh is pleased to ntigyJob

profile of the officers/officials working in th&eneral Administration Department as per
Annexure “A”.

By order,
Sd/-
Secretary (GAD).
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DUTIES AND RESPONSIBITIES OF VARIOUS POSTS IN THEEGERAL

ADMINISTRATION DEPARTMENT HIMACHAL PRADESH

1. SECRETARY:

Secretary is the official head of the Departmesgponsible for formulation of policy,
programmes, plans, rules etc. and for their prapédreffective implementation.

2. SPECIAL SECRETARY :

The Special Secretary is the branch in chargenefsections of General Administration
Department and has generally to perform the folh@nduties and functions:

(i)

(ii)

(iii)

(iv)

(v)

(Vi)

(vii)

(Vi)

(ix)

To go through (and initial with date) the dadceived by him and mark the papers to
the concerned section and also to give directionst$ disposal whenever possible
at the dak stage to enable speedy processing;

To submit important communication to the stpr officer at the dak stage for
perusal and directions in case the same has notdaem by the officer;

To dispose off receipts of secret/confidahtor urgent nature after getting such
receipts diarised in the concerned section fohtrrteference;

To deal with the receipts retained by hindda scrutinize cases received from the
section and either finally dispose off the samabistlevel if powers stand vested in

him under the statutory or standing orders or stulim cases to the higher

authorities in complete form;

To devise from time to time measures necgsdar expeditious disposal of
business/work in a section; prepare the AnnualokctPlan and to monitor and
review the progress at regular intervals;

To keep a watch over timely submission/rpteif returns/statements and to send
the same to quarter concerned duly checked /stzetirand ensure that all relevant
statistical data /information relating to estabimEnt, budget, expenditure, schemes,
plans etc. relating to his section/ departmentla@adgarticular assignment is always

kept up-to-date. Also to ensure that all relevanotsARules, Manuals, instructions,

Guard file, precedent registers of the Departmesnkapt updated.

To maintain liaison with other departmenigth regard to various activities,
schemes, programmes of the department and atteraingee to represent the
department as and when directed by the superibogties and to present the view
point of the department as per directions of sapgriAfter attending the meetings
the Branch officer or Middle level officer is reged to submit a resume of the
deliberations of the meetings.

To monitor and inspect the ongoing schensesl suggest ways and means for
improvements, if any; prepare, analyse and suggastschemes, new innovations,
improvements for the department.

To allocate subjects to different sectiomsler his charge; allocate work of a section
amongst various dealing hands in consultation thi¢ghSection Officer.
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(x)

(xi)

(xii)

To train and guide the staff under him andptont out their shortcomings and
deficiencies if any, for remedial action.

To keep himself acquainted with the moratenduct and discipline of the staff
posted in sections under him; ensure punctualigti@ndance by the staff posted in
the sections under his charge ;make surprise ¥itse sections under his charge to
check attendance; to look to the difficulties oé tstaff, see observance of other
instructions by the staff; and carry out perioditepections of the sections as per
provisions of office manual or directions of thettauities and to send inspection
reports to the next higher authority as directed.

To see that the Section Officers/Superinnts or Senior Assistants working under
him hand over/take-over the charge in the mannesgpibed in the office manual.
The Branch officer can be assigned any other dotynsensurate with his status and
exigencies of public service.

3. SECTION OFFICERS :

The General Administration Department consistivef sections viz. GAD-A,B,C,D & E.

The Section officer is normally incharge of onetgm and has generally to perform the
following duties and functions:-

(i)

(ii)

(iii)

To go through the dak as received by him ke the following steps:-
(@ Mark the missent receipts to the concereetians;

(b) Submit the important communications for patuof the higher authorities
through Branch Officer, at dak stage, in case argh £ommunication has
not been seen by the said authorities;

(© Retain receipts of secret/confidential ogant nature which he may like to
deal himself in which case the said receipts wdl dot diarised from the
diarist by the Section Officer for further referenc

(d) Mark the remaining receipts to the concergegling hands with dated
initials indicating the urgency and also givingeditions, if any, for disposal
and to hand over the same to the diarist of théiosedor diarizing and
handing over to the concerned dealing hands;

(e) Keep a note in the diary about receipts @atching proper and timely
disposal.

To himself deal on relevant files, secrebnidential, urgent or complex receipts
retained by him and also to scrutinize cases redeftrom the dealing hands and
further to dispose off the cases at his own lelvebiempowered under the standing
orders or to submit the same to the Branch Offis&h his own remarks or
suggestion, if any.

To see that the concerned dealing handdechl compile and keep updated
data/information relating to the establishment, daidexpenditure, schemes, plans
etc. relevant to his section of posting;
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(iv)

v)

(Vi)

(vii)

(Vi)

(ix)
(x)

(xi)

(xii)

(xii)

(xiv)

(xv)

To see that the concerned dealing hands tmgranalyse and maintain data as to the
achievement of targets of various on-going scheimath in terms of budget
provision/expenditure and actual progress and @mssuggest ways and means for
improvements in the ongoing schemes; and assidBriduwech Officer in preparation
of new schemes/programmes, new innovations etc.

To ensure that returns /statements are stduhiit time and the returns/statements to
be received in the section are received in time;

To see that all dealing hands and the dianigintain all required registers and keep
the same updated. He should also check theseaepadtregular intervals;

To see that all routine duties including intanance and updating of various
registers are carried out promptly and thoroughly;

To keep a careful watch on any holdup e tmovement of dak and files between
the section and higher officers; ensure timely sgbion of fixed date cases, other
important cases and papers required by officerstahk@ep a watch on progress of
action; devise from time to time measures neceskarexpeditious disposal of
work in the section; to make arrangement for diape$ work of officials of the
section on leave, training etc.

To prepare papers and compile data for mgstand ensure timely submission.

To be well acquainted with the office proceslland Acts, Rules, Manuals and
instructions of a general nature relating to Fiman®ersonnel and General
Administration Department and specifically applieain the Departments/Section
where posted; see that all Manuals, Acts, Rulestruntions Guard files and
Precedent Registers of the section are kept ugeiainserting correction-slips or
getting new editions printed;

To maintain liaison between the staff ané tranch Officer in various matters;
train and guide the staff posted in the sectiontarmbint out their shortcomings and
deficiencies, if any, for remedial action ;keep bath well acquainted with the

morale, conduct and discipline of the staff ana dts ensure that the staff comply
with Government instructions issued from time todi

To allocate evenly, work of the section ttee staff posted in the section with the
approval of the Branch Officer and to maintain updadistribution list of work
amongst the dealing hands in the section;

To ensure punctuality in attendance in #etion and to advise the staff on matters
of conduct and discipline. For ensuring availapiliff staff posted under him on
holidays or early or late hours, he should maintagal addresses with phone Nos.
of the entire staff with him.

To see that the section is kept neat andg &and that the files, papers etc. are
arranged in an orderly manner; and the recorded &te sent to the record room.

To ensure that the dealing hands maintagir tAssistant’s Diaries regularly and
note the particulars of initial submission of casesl also record final disposal of
receipts at appropriate stage of final disposdhefcases. He is also required to see
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that the interim processing of receipts leading dollection/compilation of
data/information is not marked as final disposathe Assistant’'s Diaries. Weekly
checking of the Assistant’s Diaries is also onéisfimportant functions.

(xvi) On transfer from one Department/Sectioratmther, to hand over the charge and
prepare list of important/complicated matters reqgi immediate attention of the
successor in accordance with the procedure prestiibthe office manual and to
see that the officials transferred to or out of Heetion hand over/take over the
charge in the manner prescribed in the manner riipescin para 10.4 of the Hand
book for Assistants and para 15.2.4 of Chapter Xihe Office Manual.

(xvii) If it comes to the notice of the officeext below the authority who has passed the
orders that such authority was not competent t@ takdecision, it will be his
responsibility to bring it to the notice of suchtaarity through the Branch Officer in
writing before complying with those orders.

The above duties are of illustrative nature arel $ection Officer(s) can be assigned any
other duty commensurate with his status and exigeraf public service.

4. SUPERINTENDENTS :

Superintendents Grade-1l working in the Secretagoervise work of some of the dealing
hands posted in a section and submit through tratioBe Officers, but while posted in an
independent Cell, they may supervise the workinthefentire cell and submit cases direct to the
Branch Officer. Accordingly such Superintendentsadex-Il of the Secretariat have virtually to
perform all the duties and functions of Sectioni€2ffs given in para above excepting that the
Superintendent Grade-Il when posted in a Sectiegnnioa to perform duties as indicated in sr.nos.
(1), (Xii), (Xiii) and (Xvii) above, when the Sean Officer is there and has to submit the cases
through the Section Officer and he can neitheillffrégispose off any case at his level nor issue any
communication under his signatures.

5. ASSISTANTS :

The term “Assistants” includes “Senior AssistantSenior Assistants(Accounts)” and
“Junior Assistants” who deal with receipts and sitbwases to the Section Officers or
Superintendents. The Assistants are required topitendata, statistics or information and deal
matters so as to present complete cases withleMamt data, and information with past precedents
and viable/feasible solutions to facilitate the hawities to arrive at a definite decision. The
Assistants are thus basic to the administrative hinecy. Depending upon urgency, need and
public interest, the Assistants can be asked tcemiakke any job/assignment, but generally, the
main duties, functions and responsibilities of Assistants involve handling of the work relating
to:-

(1) Receipt, diary dispatch, typing record maiatece.

(2) Various duties in reception and varied agsignts in offices of Ministers and senior
officers.

3) Opening and maintenance of files, referenctegling cases including noting and
drafting, recording of files, maintenance and updptof various types of data,
statistics and information and maintenance of werieegisters.
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(4)

(5)

(6)

(7)

(8)
(9)

Acquisition, maintenance and up-keep of stostocks, stationery articles, accounts
and registers;

Preparation of all types of bills such as ,ptnaveling allowance, medical re-
imbursement, contingencies, contractors, supplemd advances etc. etc. and
handling of cash, maintenance of cash books andembed accounts/bills registers
etc.;

Personnel/service/establishment mattersudhiey recruitment and promotion rules,
conditions of service, posting, transfers, mainteeaof service books, index cards,
service records, preparation of leave accountssiperpapers, disciplinary matters,
personal files etc. etc.

Budget preparation including appropriationeappropriation, supplementary
demands for grants, additional grants, contingefurnyd, all matters relating to
Public accounts Committee, Estimates Committee,it apdras, economy in
expenditure etc. etc.;

Assisting in planning and monitoring of dey@inental social and welfare schemes;

Regulatory matters such as issue of licengesnits, various types of certificates
etc.;

6. CLERKS:

Clerks posted in the GAD sections have to perfduties and functions as assigned to them
by the Section Officer/ Superintendent. Generaledutf clerks are as under:

(i)

(i)
(iii)

(iv)

(v)
(Vi)
(vii)
(viii)
(ix)

To receive the dak from the Central Registther sources, give acknowledgement
for the same and submit the entire dak to the &@eddfficer/Superintendent for
marking;

To diarise all dak in the diary registertbk section;

to see that communication from V.I.P.s, Assbly /Parliamentary Questions are
entered in separate register.

To distribute all dak after diarizing to thealing hands as per marking by the
Section Officer/ Superintendent against properipgs®f the dealing hands.

To procure stationery articles for the Sectmd to distribute the same.
To do type work of the section, neatly, e¢iBaand accurately.

To maintain casual leave account of tharerdtaff posted in the section.
To open files.

Properly maintain record and files as regdirin the Section of posting and to
maintain all registers, prepare returns.
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7. SUPERVISOR(STAFF CAR) :

He is overall in-charge of GAD workshop as welkagp control on drivers/workshop staff
of GAD and responsible to check the repair workeetficles of GAD in the workshop.

8. Drivers:

These posts are mandatory under the one vehieeower norms to ply the Government
vehicles provided to the Ministers/Chief Secretd®yihcipal Secretaries/ Secretaries/State-guests/
VIP and other dignitaries.

9. MECHANIC:

The duty of mechanic is to attend the repair wofkdefected vehicles received at the
workshop on every day.

10. BLACKSMITH:

The blacksmith attend the work of hard iron paftghe vehicles which had gone out of
order while plying during the course of long jown&hey bring them in order by minor denting
and welding to make the vehicle roadworthy.

11. FITTER:

The work of fitter is to remove old defected paofsthe vehicles pointed out by the
mechanic and to fit new spare- part.

12 HELPER:
The helper is required to assist all the abovetimeed functionaries at sr.no. 6 to 10. He is

also required to assist them in making handy treresparts from the store of the workshop for
speedy disposal of repair work.

HIMACHAL PRADESH ELECTRICITY REGULATORY COMMISSION
Keonthal Commercial Complex, Khalini, Shimla-171002

CORRIGENDUM
Shimlaz2, 20th July,2010
In the Notification dated 26th May, 2010, publidre pages 997-992 in the H.P. Rajpatra
issue dated 29th May 2010, the figure ‘10.1%’ Trable-Defined minimum percentage’% under
regulation-4 ‘Quantum of Renewable Power Purchdde&tion (RPPO)’ be read as ‘10%'.
By order,

Sd/-
Secretary.
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