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HIGH COURT OF HIMACHAL PRADESH, SHIMLA - 171 001

NOTIFICATION
Shimla, thelst July,2010

No.HHC/GAZ/14-253/2002.—Hon’ble the Chief Justice has been pleased to @alays’
earned leavev.e.f. 2-7-2010 to 9-7-2010 with permission to suffix @ed Saturday and Sunday
falling on 10-7-2010 and 11.7.2010 in favour of iSkaurav Mahajan, Civil Judge (Jr. Division)-
cumJMIC, Manali.

Certified that Shri Mahajan is likely to join tlesame post and at the same station from
where he proceeds on leave, after expiry of thealperiod of leave.

Also certified that Shri Mahajan would have coogd to hold the post of Civil Judge (Jr.
Division)-cumJMIC, Manali, but for his proceeding on leave tilog above period.
By order.
Sd/-
Registrar General.

96—XTSTU=l / 2010—7—8—2010 (2793)
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HIGH COURT OF HIMACHAL PRADESH, SHIMLA - 171 001

NOTIFICATION
Shimla, thelst July,2010

No.HHC/Admn.16 (7)74-IX.—Hon’ble the Chief Justice, in exercise of the pavegsted
in him U/S 139(b) of the Code of Civil Procedur®08, U/S 297(b) of the Code of Criminal
Procedure, 1973 and Rule 5(vi) of the H.P. Oath @@sioners (Appointment & Control) Rules,
2007 has been pleased to appoint Sh. Vishal SoddhanDaljit Singh, Advocates, Palampur, as
Oath Commissioners at Palampur, for a period of gears, with effect from 4.8.2010 for
administering oaths and affirmations on affidatitgshe deponents, under the aforesaid Codes and
Rules.

By order,

Sd/-
Registrar General.

HIGH COURT OF HIMACHAL PRADESH, SHIMLA 171 001
NOTIFICATION
Shimla, theé2nd July,2010
No.HHC/GAZ/14-258/2003.—Hon’ble the Chief Justice has been pleased to dratays
earned leave w.e.f. 5.7.2010 to 9.7.2010 with pesion to prefix Sunday falling on 4th July, 2010
and to suffix Saturday and Sunday falling on 10t X&h July, 2010 in favour of Shri Avinash
Chander, Civil Judge (Jr. Division)-cum-JMIC, Kagso

Certified that Shri Avinash Chander is likely twrj the same post and at the same station
from where he proceeds on leave, after expiry efaiove period of leave.

Also certified that Shri Avinash Chander would éaontinued to hold the post of Civil

Judge (Jr. Division)-cum-JMIC, Karsog but for hisgeeding on leave for the above period.

By order,
Sd/-
Registrar General.

HIGH COURT OF HIMACHAL PRADESH, SHIMLA —171 001
NOTIFICATION
Shimla, the2nd July,2010
No. HHC/GAZ/14-160/84-1.—Hon’ble the Chief Justice has been pleased to gramost
facto sanction of 13 days commuted leave w.e.fl22009 to 24.12.2009 with permission to

suffix gazetted holiday fallen on 25.12.2009 indar of Shri C.L. Kochhar, Additional District
and Sessions Judge, Shimla.
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Certified that Shri Kochhar has joined the samst pnd at the same station from where he
proceeded on leave, after expiry of the above pgesfdeave.

Also certified that Shri Kochhar would have coogd to hold the post of Additional
District and Sessions Judge, Shimla, but for hic@eding on leave for the above period.

By order,
Sd/-
Registrar General.

HIGH COURT OF HIMACHAL PRADESH AT SHIMLA - 171 001
NOTIFICATION
Shimla the3rd July, 2010

No.HHC/Admn.6(23)/74-Xlll.—Hon’ble the Chief Justice in exercise of the powers
vested in him under Rule 1.26 of H.P. FinancialeRulLl971, Volume-I, has been pleased to declare
the Civil Judge (Jr. Division)-cum-JMIC, Jawali Bsawing and Disbursing Officer in respect of
the Courts of Civil Judge (Sr. Division)-cum-JMIE(Nurpur and Civil Judge (Sr. Division)-cum-
JMIC(I), Nurpur and also the Controlling Officenrfthe purpose of T.A. etc. in respect of Class-
[, Il and IV establishments attached to the a$aid Court with effect from 28.6.2010 to
11.7.2010 and thereafter the Civil Judge (Jr. Dawviscum-IJMIC(II), Nurpur has been declared as
Drawing and Disbursing Officer as well as ContrailiOfficer in respect of establishment attached
to the Court of Civil Judge (Sr. Division)-cum-JMIE; Nurpur w.e.f. 12.7.2010 to 25.7.2010 or till
Shri R.K. Tomar returns from leave under Head “2@t4ninistration of Justice”.

By order,
Sd/-
Registrar General.

HIGH COURT OF HIMACHAL PRADESH, SHIMLA —171 001
NOTIFICATION
Shimla, thelst July,2010

No.HHC/Admn.2(21)/82-11l.—In the interest of administration, the followindfiofals of
the Subordinate Judiciary who have joined in thegiBtry as Clerks are posted in the Judicial
Branch with immediate effect :-

1. Ms. Shakuntla Sharma, Clerk;
2. Smt. Anuradha Bhatt, Clerk;
3. Smt. Sanjeeta Chauhan, Clerk.

By order,
Sd/-
Registrar General.
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Saax R fawmr
BreT—2, 5-04—2010

A& SITH-T0—T (1)—1/2006—BAMAA UG P AT, IRA & AfQEH D
BT 309 b WP §NI Uawd WMl BT TINT HRd gY, BAMS U ol Hdl A-RT B
TR W, ARG T G (15)—2 / 92—RMeT—dh— |, TRRI 24—8—1992 §RT ARG feAraa
U<el, SR Rl T, gammeml (Fhe davt), @il (eta) & 9l iR urfa FRm, 1992
qAT ARG TR SSYA0—TU— & (1)—1 /2006, f&HAH 10 IR, 2007 FRT HLMET T ST
(v eneE) M, 2007 &7 3R e a_e & forg fforRaa e qarch €, srerfaq—

1. ffra 9m R yRm——(1) 39 Al @1 dfera W e uewr Swaax e
fomT, e (Fqd dav), ai—|, Routd) wdt ofR gt (feda wees) M, 2010 ©

(2 A ¥ IovE, fearEd uew # gSRia fhy M & IRg | Uged s8R |

2. SUEH-$ BT AUEH—BAEd yas SR fRen o faurn, gamrerd (Sha
JFaf), -] Romuf3d) @ et IR Ui (U \eieE) H, 2007 & SUER-F B W 11 B
IFE faeme Sussl & v R fAEforRad Iar SreeT, srerid:—

(i) Uomw gleE, gEEAUel § ¥ U gR, e 39 9¥ 1 Faia darere ar
IS § &I T8 TR deef 9T, Ife 8IS 8, Bl |hEferd wxe e 99 dI i
JATHTeT B, VAT 9 B UR JATATId! # | U g]1, 6T qreameamads / ufife
e AGUS BT FY&IT: T=E g9 I A APl AT Bl TS R &
AT BT AT, PRDb Uwe 99 P GIaia: AT HAarhrel 8, [ qrameadd
@ w0 H & 99 & FArHI BT I 7|

(i) g ufera, wHd Jaadr Sa 9 Gafd Whd gaadni (@1l outa) |
A= g1 RST®T TqRatl § FRafa ydear @ wU H 36 99 &1 edTId 39d &1 a1
TS H B T3 AR ded JdT IfT PIg 81, DI AT dRd 3 ¥ BT Fafdd
JAdTDTA &

R U @ YA & o0 Ud SHaR] &I, SIS,/ g9 &l 3 Ug (I) @ U9
gt § qafa e o Suderdr & S|, HF W $H Uh BrRIdId db al SRl BRI

W I8 AR fF SWed wged (1) S HHAIRAT & A § AL T8 8RR
srfyaffar @ fore i a¥ a7 S9A HH B a1 I & "

W] T8 SR AT {6 37 AARIRAT / HHaTRAT DI, Niel{ S/ 49 &F 3 $9 |
A Uh BB ddb aT del & 8, 0 &F # SHD U Had (Frex) H gden aRwsar &
SINASIN QﬂlﬂlfﬂQUIﬁ;qul

WL | ——S W Rgd & WA & ol S/ gid el 4
fFg 7T HR P S H @

IIEIROTTAT < a8 T 3[dfey AT T~ VLT3 R HHAN gIRT
BU VY &3] § JARI B $9 BH Adie AU BT |
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WG || ——SRad s & JAe & oy Soig /599 &5 79 gaR 9 8 r—

1. f7etr aeler va Rafa |

2. T 57 @1 g 3R IRER S qved |

3. AEg, IU AUSH BT S FR &7 |

4. o1 R @ IR T8diel &1 U=E 4" R, AN, SRblell 3R U bR

DIRIYIC |
5. oc], STl &7 v diIvT ORI |
6. BT Tl & SO SU AvSd &l 98T W & |
7. Rretr fr=R |

8. IR ST H SU T8dd RS & HIodrs AR BRIAT USaR g, DS dgdid &
AAS—TAT IR FAT Uear ol iR RIelg Tedl BT PIeT U UeaR ged |

0. AUS! ST H HRANT dedid BT GRAIA—d TSl YR g, dlell dld] IU dedid & ITS]
TS, ASIMI, 89TS, o7, 91, AR iR WIAHTd, g8 dgdld & SIRAS, $HTg,
UTH, QTG ST, U1, BN, Riee—9sdl, SR, TR AR 9¢e UcdR gad, YART
Jedie & IOl PIUR, AT, ATa—diTel IRl A% AR TR0 HRs USaR god 3R
X TR d8dlel BT gears] YedR Jed |

(1) =T & | qHal | e R Fafid Mg 9 9d 9eRe (Wvd) ug H Bl TS
IR Tt war, afe o8 8, U= @ forw 39 el § genfafed warera & forw, 59 Id @
I 8d Y TUET ¥ ol SuHl, fb @R gadt # deef yfad /=, wdi ofR gr=fa i
D IUGHl b JTAR IIT DI I TR UfBAT DI YA & I bl 15 ol

Reg B9 G AWl H RH Pig BT afdd InRe g H AU Rl AdThid (a9
AR W B Mg ded a1 Afed, S Fafa dar/Fgfed & garer 4 8l) & AR R Sugad
fafde Sue=ll & HRU IR fU S &1 9= 81 ST 8, 981 U=—31u Ydif /U / dhrex |
S IR 9 Afdd faR By 9 & ure 988l Ofgd @R faR axd 99y & s Jfad |
R W ST

R I8 SR fb 97 W ueenlRAT &1, 9 W gr=ia & forg far fear o g, @
H FHH A 9 B GATH JEdT /AT AT U & 9t AR U e # fafed dan, S A
BI:

R I8 SR AT 6 S8l Bz A qdmHl IRegd Bl STVt & HROT Ui fby S
el fraR & forg srura &1 S €, 981 SS9 B wfed ff U uifd @ faeR @ fae

YA HHSIT SITUIT / FHS! SITU |

TREIHRO——3ITH R & A< BITS UGHRT U=l & I Ura 81 AHM S
afe Ik s Afdd qaud df e & 9 fsAdiasss e Bkt axdFe (Rerded offs
JH=AIST 9 fRAmad e A Saiidbel AN oo, 1972 & 9H—3 & UGl & 3r=avia il
foar a1 ® IR P o aX¥igar o T MU B ar R e afdaa (RedeE @it
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JH=AIeT g9 < fRArad UQel S el AfdNiINT) ool, 1985 @ fU¥—3 @& SUF=l & IT=<id el
T AT BT 3R 9P ST AT o QT Y B |

(2) U UPR WISHRU & | A H U g R FRafdd Fgfad @ qd & @wRe U
W B T FAR ded Fal, AR Pig B, WABIA b foIg TOMT H ool ofedl, Al qeef
frgfaa / U=, Sfed === @ 9 &R 9ol 3R 9Iia Fdl & Sudeel & STgaR @ T3 off:

R BT Mg SuYE Mfae dqel Jar BT TUET H o & U Sl RITgdRYT BT WD
HeRawy URERE a¥Fdr srafafdd =l |

3T ET,
B0/ —
JE Afkd |

[Authoritative English text of this Department No&tion No. EDN.-A-Ka(1)-1/2006
dated 2009required under clausg) of Article 348 of the Constitution of Ind]a

HIGHER EDUCATION DEPARTMENT
(Education-B

NOTIFICATION
Shimlai171002, 5-042010

No. EDN.-A-Ka (1)-1/2006.—n exercise of the powers conferred by proviso tocke 309
of the Constitution of India, the Governor, HimalcRaadesh, in consultation with the Himachal
Pradesh Public Service Commission, is pleased teertiee following Rules, further to amend the
Recruitment and Promotion Rules for the post ohdpal (School Cadre), Class-1 (Gazetted) in
the Higher Education Department, Himachal Pradesified vide Notification No. Kha (15)-2/92-
Edu-A-l, dated 24.8.1992 and amended vide notiboaiNo.-EDN-A-Ka (1)-1/2008, dated 10th
August, 2007; namely:-

1. Short Title and Commencement.—(1) These rules may be called the Himachal
Pradesh, Higher Education Department, Principah@¢8kCadre) Class-I (Gazetted) Recruitment
and Promotion (Second Amendment) Rules, 2010.

(2) These rules shall come into force from theéedaf publication in the Rajpatra,
Himachal Pradesh.

2. Amendment of Annexure-“A”.— In Annexure-“A” to the Himachal Pradesh Higher
Education Department, Principal (School Cadre) €lafGazetted) Recruitment and Promotion
(First Amendment )Rules,2007 for the existing psavn against Col. No. 11 the following shall be
substituted, namely;

(i) 50% by promotion from amongst the Headmastetis three years regular service or
regular combined with continuous adhoc servicedeeed, if any, in the grade failing
which from amongst the Headmasters with 15 yeagmilae service or regular
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combined with continuous adhoc service renderedany, as Headmaster/TGT
combined out of which 02 years service as Headmiséssential.

(i) 50% by promotion from amongst School LectsréClass-1l Gazetted) belonging to
School Lecturers cadre with eight years teachimgeegnce in Schools as Lecturer on
regular basis or regular combined with continuodisoa service rendered, if any, in
the grade.

(1) Provided that for the purpose of promotioergvemployee shall have to serve atleast
one term in theTribal/Difficult areas subject taeegdate number of post (s) available in such areas;

Provided further that the proviso (1) supra shmalt be applicable in the case of those
employees who have five years or less servicefde&uperannuation.

Provided further that Officers/Officials who haveot served atleast one tenure in
Tribal/difficult area shall be transferred to swafea strictly in accordance with his/her seniairity
the respective cadre.

Explanation I.—For the purpose of proviso (1) supra the“term” inb@l/Difficult areas
shall mean normally three years or less period adtipg in such areas keeping in view the
administrative requirements and performance otthployee.

Explanation Il.— For the purpose of proviso (1) supra the Tribdfi@ilt Areas shall be
as under:-

1. District Lahaul & Spiti.

2. Pangi and Bharmour Sub Division of Chamba iistr

3. Dodra Kawar Area of Rohru Sub Division.

4. Pandrah Bish Pargana, Munish Darkali and GrantiRayat Kashapat, Gram Panchayats of
Rampur Tehsil of District Shimla.

5. Pandrah Bish Pargana of Kullu District.

6. Bara Bhangal Areas of Baijnath Sub DivisiorKahgra District.

7. District Kinnaur.

8. Kathwar and Korga Patwar Circles of Kamrau Jehsil, Bhaladh Bhalona and Sangna
Patwar Circle of Renukaji Tehsil and Kota Pab Pat@iacle of Shillai Tehsil, in Sirmour
District.

9. Khanyoi-Bagra Patwar Circle of Karsog Tehsild&#&usaini,Mathyani, Ghanyar, Thachi,
Baggi, Somgad and Kholanal of Bali-Chowki Sub Tkh3harwar, Kutgarh, Graman,
Devgarh, Trailla, Ropa, Kathog, Silh-Badhwani, last Ghamrehar and Bhatehar Patwar
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Circle of Padhar Tehsil,Chiuni, Kalipar, Mangarhhath-Bagra,North Magru and South
Magru Patwar Circles of Thunag Tehsil and Batwaaew@r Circle of Sunder Nagar Tehsil
in Mandi District.

(1) In all cases of promotion, the continuousadbervice rendered in the feeder post, if
any, prior to regular appointment to the post shalltaken into account towards the length of
service as prescribed in these rules for promosabject to the condition that the adhoc
appointment/promotion in the feeder category hagnb@ade after following proper acceptable
process of selection in accordance with the prowisif Recruitment and Promotion Rules:-

Provided that in all cases where a junior perssgoes eligible for consideration by virtue
of his/her total length of service (including see/irendered on adhoc basis, followed by regular
service /appointment in the feeder post in viewhefprovision referred to above) all persons senior
to him/her in the respective category/post/cadedl fie deemed to be eligible for consideration and
placed above the junior person in the field of cd&stion;

Provided further that all incumbents to be congdefor promotion shall possess the
minimum qualifying service of at least three yearsthat prescribed in the Recruitment and
Promotion Rules for the post, whichever is less;

Provided further that where a junior person becormeligible to be considered for
promotion on account of the requirements of theguleng proviso, the person(s) junior to him/her
shall also be deemed to be ineligible for consiaengor such promotion.

Explanation.—The last proviso shall not render the junior incemtb(s) ineligible for
consideration for promotion if the senior ineligibperson (s) happened to be Ex- Servicemen
recruited under the provision of Rule 3 of Demdaeiti Armed Forces Personnel ( Reservation of
vacancies in Himachal State Non-Technical Servidegles, 1972 and having been given the
benefit of seniority there under or recruited unther provisions of Rule 3 of the Ex-Servicemen
(Reservation of Vacancies in the Himachal Pradesthiiical Services) Rules, 1985 and having
been given the benefit of seniority thereunder.

(2) Similarly, in all cases of confirmation, camibus adhoc service rendered on the
feeder post, if any, prior to the regular appointimggainst such post shall be taken into account
towards the length of service, if the adhoc appoart/promotion had been made after proper
selection and in accordance with the provisiorhefR & P Rules;

Provided that inter-se-seniority as a result affcmation after taking into account, adhoc
service rendered as referred to above shall reareathanged.

By orders,
Sd/-
Principal Secretary.
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LANBOUR AND EMPLOYMENT DEPARTMENT

Ref.42/08
MS. SHANTA SHARMA V/S M/S PASTRY GARDEN, THE MALLSHIMLA

30.06.2010
Present: Petitioner with counsel Sh. R.K. Chawa.
Ms.Rani Thakur, Advocate for respondent.

As per separate statement of the petitioner,lendicompromise has been effected between
the parties and as per the same, she has settiagdahe in full & final as involved in the claim ggon,
filed by her, consequently upon the reference, rtaMbeen made to this court by the appropriate
government.

| view of the statement of the petitioner, herimlapetition stands disposed of as
compromised. Resultantly, the reference stands emeshaccordingly. Let a copy of this award be sent
the appropriate government for publication in tliicial gazette. File, after completion be considre
records.

Announced
30.06.2010
Presiding Judge,
Labour Court, Shimla

Ref.4/2010
8.5.2010

SMT GURMEET KAUR V/S FACTORY MANAGER, M/S S.S.I.PRETAIL LTD DISTT SIRMOUR.

8.5.2010:-
Present:- None for the petitioner.
Sh.Sitender Singh Malik, Manager Personnel & H&spnt alongwith Shri Navlesh Verma,
Advocate for the respondent.
Be awaited.
Presiding Judge,
Labour Court, Shimla.
8.5.2010:- Case called again.
Present:- None for the petitioner.

Sh.Sitender Singh Malik, Manager Personnel & H&spnt alongwith Shri Navlesh Verma,
Advocate for the respondent.

Although, notice was sent to the petitioner betr¢his nothing on record which could go to
show that she has been served. However, it hasdaded before this Court by Shri Satinder Singhikjal
authorized person, on behalf of the respondent eomphat already, the claim of the petitioner stand
settled as full in final. On having considered $ush version, made before this Court, | procegddord his
statement in this respect, on oath, which has bemrded accordingly.

From the statement of Shri Sitender Singh Malikdeon oath, it has been highlighted that
he has been authorized by the respondent compaaypear before this court vide Ex.RA and that as pe
Ex. RB, the claim of the petitioner has been saftiefull & final.
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| am satisfied from the statement, having beenentadShri Satinder Singh Malik, on oath,
before this Court as well as Ex.RB, that alreaddg,dlaim of the petitioner ,as has been referrabisoCourt
by the Labour Commissioner, by way of referencs,lteen settled . In these circumstances. | amedirtin
opinion that the reference, in question, can bevared despite the fact that the petitioner is mesent
before this Court.

Consequently, for what has been stated and oltsatveve, the claim of the petitioner, as
referred to this Court by the Labour Commissiongmntaking the references, stands disposed of asndavi
been compromised. Resultantly, the reference stamslsered accordingly. Let a copy of this awarcdmat
to the appropriate government for publication ie dfficial gazette. File, after completion, be dgned to
records.

Announced:
8.6.2010
Presiding Judge,
Labour Court, Shimla.

Ref.5/2010
5.6.2010

SH SARAN DASS V/S G.M.M/S GAWTHANI HYDRO ELECTRICTD , SHIMLA

5.6.2010:- Case called again.
Present:- None for the petitioner.

Shri Rakesh Kumar ,duly authorized by respondentpany as per letter dated 4.6.2010,
filed in this Court, has appeared on behalf ofréspondent.

It has been sated by Rakesh Kumar, that the qatitihas already effected a compromise
with the respondent company and as per that compeonhe has settled his claim by way of full &fin

| have considered the statement as made, at paqid Rakesh Kumar as well as attested
copy of the statement, made by the petitioner(rsBa@ss) on non-judicial paper, where in he has iesd
that he has settled his calim with the companyuih & Final.Consequently, | proceed to record the
statement of Shri Rakesh Kumar, separately Stateraeorded.

From the statement made by Shri Rakesh Kumar,ledwpith Ex.RB, the statement made
by the petitioner( Saran Dass). On non-judicialgpap am satisfied that a lawful Compromise hasnbee
effected between the parties, out of court, andyant to the same, the petitioner has settleddiim én full
& final. In these circumstances, | am of the firpirdon that there is no need to issue notice tgtteioner
who, for today, has not been served and not presnt.

Accordingly, no further action is required to la&eén by this Court, consequent, upon the
reference, having been made to this Court, by LaBmmmissioner, in respect of the claim of petiéion
stated therein. Thus, the claim of the petitiortands disposed of as compromised with the redut, t
reference stands answered accordingly . Let a oblyis award be sent to the appropriate governrfant
publication in the official gazette. File , aftemapletion, be consigned to records.

Announced:
5.6.2010

Presiding Judge,
Labour Court, Shimla.
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Ref.43/08

MS. GEETA SHARMA V/S M/S PASTRY GARDEN, THE MALL, ISIMLA
30.06.2010
Present: Petitioner with counsel Sh. R.K. Chawa.
Ms.Rani Thakur, Advocate for respondent.

As per separate statement of the petitioner,lendicompromise has been effected between
the parties and as per the same, she has settlathbma in full & final as involved in the claim p&on,
filed by her, consequently upon the reference, ntaMbeen made to this court by the appropriate
government.

| view of the statement of the petitioner, herimlapetition stands disposed of as
compromised. Resultantly, the reference stands eneshaccordingly. Let a copy of this award be sent
the appropriate government for publication in tHfic@al gazette. File, after completion be considgrte
records.

Announced
30.06.2010
Presiding Judge,
Labour Court, Shimla.

Ref.45/2010
SH RAKESH KUMAR V/S M.D.M/S BECKON BUSINESS SERVIGEPVT LTD, PARWANOO &
OTHERS
2.6.2010:-
Present:- Petitioner in person.

Sh Ritesh for respondent no.1(Managing Directeeck®n Business services Pvt Ltd.
Miga-1, Sector-3, Parwanoo.)

Shri Sanjav verma, for respondent no.2.(Managiirgdior, M/s Progression Industry, Pvt
Ltd.)

In view of the statement , of the petitioner, releal separately, the claim of the petitioner
regarding which a reference has been made to thistCby the Labour Commissioner of HP, stands
amicably settled as full & final.

Consequently, inview of his statement, recordedyo his claim as referred to this Court by
way of reference, in question , stand amicablylegkttResultantly, the reference stands answered
accordingly. Let a copy of this award be sent ® appropriate government for publication in thecadf
gazette. File , after completion, be consignecttmrds.

Announced:-
2.6.2010
Presiding Judge,
Labour Court, Shimla.
Ref.50/2009
SH JAI CHAND V/S M.D.M/S CYPER PHARMA PVT LTD.
2.6.2010™-
Present:- Petitioner in person.

None for respondent.

It has been stated by the petitioner that he dosemant to file statement of claim, as already,has
effected a compromise with the respondent compadyfar the reason, he does not want to file stattme
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claim in pursuance to the reference, made to thigiC Consequently, the claim of the petitionerrdspect

of which, the reference has been made to this Qmuthe Labour Commissioner, stands disposed of as
compromised .Resultantly, the reference is answacedrdingly. Let a copy of this award be senth® t
appropriate government for publication in the dfficgazette. File , after completion , be consigned
records..

Announced:
2.6.2010
Presiding Judge,
Labour Court, Shimla.
Ref.86/2006
7.6.2010
WORKERS UNION V/S M/S PROVIEW ELECTRONICS PVT LTD.
7.6.2010:-
Present:- Shri Niranjan Verma, Advocate for thetioaer.
Sh Neeraj Maniktala, Advocate, for the respondent.
No Pw is present. For today , this case is fix@dHe evidence of the petitioners as last
opportunity.

It has been stated by Shri Noranjan Verma, Adwodat the petitioners that amicable
settlement has already been effected between tiegpeHe further stated that now the petitionessndt
want to pursus with their claim, as referred, by tlabour Commissioner, by way of reference, madaiso
Court.

To this effect, statement of the Learned counmsebrded separately.

On having considered the statement of Ld. Coumsatle on behalf of the petitioners, | am
satisfied that a lawful settlement has been eftebtween the parties, out of court. Accordinghg tlaim
of the petitioners stands dismissed for having bmmnpromised. Resultantly, the reference , madaito
Court, stands answered accordingly. Let a copyhisf award be sent to the appropriate government for
publication in the official gazette. File , aftemapletion , be consigned to records.

Announced:
7.6.2010
Presiding Judge,
Labour Court, Shimla.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA.

Ref no. 118 of 2004.
Instituted on 22.7.2004.
Decided on. 5.6.2010.

Krishan Chand S/o Shri Bratu Ram R/o Villagechh, P.O Jassur, Tehsil Nurpur,
District Kangra, H.P.
..Petitioner.
VS.

The Managing Director, HP Agro Industries CorpiaratLtd. Shaligram bhawan, Shimla-
171001.

..Respondent.
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Reference under section 10 of the Industrial DispAct, 1947.

For petitioner. Shri P.P Chauhan, Advocate.
For respondent: Shri Atul Jhingan, Advocate.

AWARD
1. The reference for adjudication, sent by theragriate government, is as under:-

"Whether the termination of services of Shri Krishadhand S/o Shri Bratu Ram ex daily wages
welder by the Manging Director, HP Agro Industrie€orporation Ltd. Shaligram Bhawan,
Khalini, Shimla 171001 w.e.f. 22.9.1992 without cplying the provisions of the Industrial
disputes Act, 1947 is proper and justified? If nat what relief of service benefits Shri Krishan
Chand is entitled to?”

2. Briefly, the case of the petitioner is that, ted been engaged as daily wage welder by the
respondent Corporation (hereinafter referred Catpmm) since, 1983 and discharged his duties t@itiee
satisfaction of his superiors. A case was filechby in the Hofible High Court where an undertaking was
given on behalf of the Corporation that the prodesshis regularization would be initiated. It isrther
asserted that he had proceeded on two days caseahie.f. 20.4.1990 to 21.4.1990, which had bedn d
sanctioned by the Production Manager, Himagricoléments & Tools Factory, Jachh (hereinafter reterre
Production Manager). Thereafter, an application,efixtension of the leave was sent/submitted, aldthgw
the certificate of illness of his mother. Sincesrhwas none to look after his ailing mother, hairagpplied
for extension of leave. Since, no information hadrbconveyed to him, he genuinely believed thalelige
had been duly sanctioned. It is further assertatigimce his mother was suffering from mental ailtnshe
could not be left un-attended. Despite, all an @ychad been suddenly, initiated, against him,hia most
impartial manner and ultimately, his services werdered to be terminated vide office order no. AIC-
83/84-5462 dated 22.9.1992 (hereinafter referretbrdr illegally and arbitrarily. Even, he had naehn
afforded any opportunity of being heard before jpasshe order. The copy of enquiry report was not
supplied to him, before, terminating his servicBgice, the order had been passed in an arbitrady an
malafide manner and also in violation of the Rudad Standing Orders, the same deserves to be guashe
and set aside and his services are required tedmgaged, with all the consequential benefits.

3. The petition has been contested on havingedaipreliminary objections including
maintainability and estoppel. On merits, it hasrbadmitted that the petitioner had been engagethihs
wager in the year, 1983 but it has been deniedhhdtas been discharging his duties satisfactdniljact,
he was in the habit of remaining absent, from datyfalse and frivolous grounds. Till the termipatiof
the services of the petitioner, no order has bemssqd by the Hdble High Court in respect of the
regularization of his services. Moreover, he hae alot completed the requisite years of service. o
days leave, on which the petitioner had proceeldad been duly sanctioned by the Production Manlagger
his application dated 24.4.1990, for the extensibthe leave, had been rejected vide letter no. &&8d
28.4.1990, by the Production Manager and that étigner was asked to resume his duties, immdgliate
Despite that, he (petitioner) wrote another lettated 3.5.1990, whereby he sought further extengfon
leave on the ground of his motieiliness. In response to his such letter, the rthoh Manager, asked
him to join the duties, within two days, alongwittedical certificate, in respect of his ailing mathed also
to explain the reasons of his wilful absence, Jielter dated 24.5.1990. In that letter, the Praduct
Manager had clearly alleged that the petitioner baedn engaged in private business, while servieg th
Corporation and for this reason, intentionally a¥ag his official duty by making false excuses.té@sl of
joining his duties, he (petitioner) wrote anothettdr dated 28.5.1990 seeking further extensioleafe.
The Production Manager, vide letter no. 425 date@.2990, again asked the petitioner to resumduties
and also to submit the medical certificate but petifioner) did not bother. In these circumstandhs,
Production Manager, referred the case to the Hedfidedor further action and in consequence thereof
notice, dated 12.7.1990, had been issued to tli@opet, asking him to resume his duties and tavstthe
requisite medical certificate. Upon this, he subsrita certificate, procured from a Vaid alongwith letter
dated 20.7.1990. The medical certificate appeavduktfictitious because it did not specify any perof
iliness, nor the nature of illness and furthernbeessity of an attendant. The aforesaid letterfaragarded
by the Production Manager to the head Office aldtighis remarks that the petitioner had not joitieel
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duties till 4.9.990 and that he was mostly seefM& Sharma Engineering Works, Bodh, P.O Bassa
Waziran, Tehsil Nurpur, District Kangra (hereinafteferred M/s Sharma Engineering Works), whichtia
distance of 1 % K.M from the factory premises, veigre petitioner was employed. It is further agskthat
although, the petitioner had been issued lettehisnaddress, Sharma Engineering Works, situateal at
distance of 1 % K.M, from his place of employment be never approached the Production Manager,
personally and chose to correspond through postenMhe petitioner did not resume his duties till
26.11.1990, despite repeated reminders, charge, sitememorandum dated 26.11.1990, was served upo
him to which he filed reply dated 5.11.1990. Thisady goes to show that he had been given full
opportunity, of being heard. Thereafter, the distgry authority, ordered for holding an enquiryaatpt
him. During the enquiry, he had been afforded ang@portunity to defend his case. Even, during the
enquiry proceedings he had sought one nisrtime to produce medical certificate, regarding itmess of

his mother, from some Hospital of Amritsar, butfaiged to do so. On the completion of the enquitige
enquiry report dated 1.8.1991, the charges of Wdhsence against him, were found to have beerefdrov
and also that he had been engaged in private watkife in service with the Corporation. On the sasi
enquiry report, the disciplinary authority ordetbd termination of his services vide order date®2292.

It has been specifically denied that the termimatieders had been issued for debarring the petitinom
seeking regularization of his services. It has @lsen specifically denied that the petitioner ismployed.
Other allegations denied.

4. No rejoinder filed. Pleadings of the partigaye rise to the following issues, which were
struck on 25.10.2005.

1.  Whether the services of Krishan Chand haven teeminated by the respondent w.e.f.
22.9.19927 If so, its effect?

OPP.......
2. If issue no.1 is proved in affirmative, to winalief, the petitioner is entitled to?
OPP........
3.  Whether the present petition is not maintdefab
OPR........
4 Whether the petitioner is estopped from filthg petition due to his own acts and conduct?
OPR........
5. Relief.
5. | have heard the learned counsel for the gmeihd have also gone through the record of the

case carefully.
6. For the reasons to be recorded hereinaftefewdiscussing issues for determination my
findings on the aforesaid issues are as under.

Issue no.1 Yes.

Issue no.2 Entitled to reinstatement in servideh vBeniority and continuity but without back
wages.

Issue no.3 No.

Issue no.4 No.

Relief. Reference answered in favour of the jpetitr and against the respondent, per operative
part of award.

REASONS FOR FINDINGS.
Issue No.1

7. In his evidence, the petitioner (PW-1), héedfihis affidavit Ex. PW-1/A. He has supported
all he material facts, on oath, including that tael mot been afforded an opportunity, of being heandl
also that the copy of the enquiry report had nenlsupplied to him before passing the order of iteation.

In the cross-examination, he has denied that oh12B90, he was charge sheeted, which was dulgderv
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upon him. He admitted that during the enquiry, lseswersonally present, and to have sought one asonth
time to produce medical certificate, before the inqOfficer and that the same, he did not produde.
expressed his lack of knowledge as to whether liefited reply to charge sheet dated 26.11.1990 but
admitted that enquiry had been conducted againstie has specifically denied that the enquiry repad
been supplied to him but admitted that during thguéy, his statement had been recorded. Duringiieng

he had admitted that, some times, he used to @haoma Engineering Works, in order to help hisheot
which belongs to him (brother).

8. Shri G.D Kondal (RW-1), has stated to be cosevet with the facts of the case and also that
he has brought the relevant record. According o, lthe services of the petitioner had been terrathan
22.9.1992 on the ground of wilful absence. He frttheposed that Shri R.K Sharma, had been appasted
an Enquiry Officer and that he conducted the enguirwhich the petitioner had appeared and thatda
not opted to take the services of defence assistaptpetitioner had been charge sheeted for waliisence
and in the enquiry, he had been found guilty fathsiBefore the Enquiry Officer, he had also adrditteat
his brother runs a welding shop in Nurpur, wherggwitioner) used to work casually. The petitiohad
been afforded full opportunities to defend his casd the department also awaited for him for at®ot4
years so that he may resume his duties but of aib. &lo junior to the petitioner has been engadeat his
termination. In the cross examination, he admitked the petitioner had deposed before the Enddifiger
that the medical certificate, of his mother, hag&rbesubmitted by his father, in his office, who was
government servant. He expressed his ignorance whdther the petitioner had been given opportuioity
cross examine the departmental witnesses and thether the enquiry report, alongwith show caused, ha
been given to him after the conclusion of the enqui

9.  Atthe very out set, | would like to point abiait Shri G.D Kondal (RW-1), has not conducted
the enquiry against the petitioner. From his statgmit is highlighted that Shri R.K Sharma, Divisal
Manager, had been appointed as an Enquiry Offineorder to prove the charges against the petitione
regarding his alleged wilful absence. It is not enstindable as to why Shri R. K Sharma, Enquirycexf
who conducted the enquiry against the petitionag hot been examined by the respondent. It has been
specifically alleged by the petitioner that durithg enquiry, he had not been given proper heamuaigtlais
fact he has supported in his affidavit Ex PW-1/niy considered view, it was Shri R.K Sharma, Enqui
Officer, who could have stated before this Countpath, as to whether proper hearing had beendeffoto
the petitioner, to defend himself, in the enquirynot. | may observe that even the enquiry repas mot
been tendered, in evidence, on behalf of the retganIn fact, the respondent has not been tendarsd
documents, in respect of the alleged wilful absen€¢he petitioner and the correspondence, reggrtlie
same. Undoubtedly, the documents, pertaining tostimae, are on the file but those have neither been
tendered nor Shri G.D Kondal (RW-1) placed reliancethose documents, during the recording of his
statement, by getting them either exhibited or redrkt has been specifically alleged by the petdiothat
he had not been supplied with the copy of the egyqgeport before this order, qua his terminatiomsw
passed. Even, Shri G.D Kondal, (RW-1), has noedt#tat the copy of the enquiry report, alongwhbvg
cause notice, had been supplied to the petitioftegre is also no document on record which couldogo
show that the petitioner had been apprised ofigit,rto be defended by an Assistant (Defence fesds
and that he had refused to avail the servicesalf Assistant. There is further no material, onfilee which
could go to show that the petitioner had been défdropportunity to cross examine the witnessehef t
Corporation and that his explanation had been bthin respect of the incriminating circumstanegsch
had come, against him, in the enquiry. This, cleahlows that the enquiry had not been conducteainsig
him, in consonance with the principle of naturdtijce. It has been held by thin’ble Supreme Court in
2010 LLR 494, LIC & another Vs. Rampal Singhat:-

“When neither copy of enquiry report had been givaor reasons for recording guilt disclosed in
the show cause notice, the courts below had rightigld that the respondent was denied
opportunity of hearing and the whole proceedingssuus vitiated”.

10. In the instant case, from the affidavit EXVR/A, the petitioner (PW-1), has discharged the
onus which was upon him to prove that his serviwes been wrongly terminated by the respondent w.e.f
22.9.992 as he was not afforded opportunity of dpefireard as per the principle of natural justice.
Consequently, on the basis of evidence led by #ti#igner and also failure of the respondent toehav
brought the relevant record qua enquiry proceedimgtuding the enquiry report, |, without hesitatihold
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that the services of the petitioner had been wrotegminated by the respondent vide order date@. 2292.
Accordingly, my answer to this issue is in “Yes”.

Issue No.2

11. Admittedly, the petitioner had proceeded wo days leave from 20.4.1990 to 21.4.1990
which had been sanctioned in his favour. It is alebdisputed fact that thereafter, he did not mesthe
duties for the reason that he kept on writing tredBction Manager/Department for extending the dean
the pretext that his mother was ill and that the@as none to look after her. From the record, fuisher
borne out that till 22.9.1992 when his servicesemarminated, he did not join his duties excephave
appeared before the Enquiry Officer, as is evidiemh his cross examination, when appeared in theess
box, as PW-1. When regard is given to the affidaf/ithe petitioner, which is Ex. PW-1/A, nothingchuhas
come which may go to show that he is not gainfaltyployed. On the contrary, his cross examinatioesg
to show that he used to work with his brother imr@fa Engineering Works in order to help him. Hishsu
version indicates that he had not been un-empleijtbér during the period, when he remained absent f
duty, in order to allegedly look after his ailingpther, and also after his termination. In theseutitstances,
it is not justified that he should be granted bacges. However, since his termination vide ordaedla
22.9.1992 has been held to be illegal and unlawiel,deserves to be reinstated, with seniority and
continuity, in service but without back wages. Thuy answer to this issue is in “Yes” accordingly.

Issue No. 3

12. No evidence has been led by the respondemnitdier to show as to why this petition is not
maintainable. The claim has been filed by the ijpe#r in pursuance to the reference which has besate
to this Court by the Labour Commissioner. In theeaite of anything to the contrary, | hold this timsii to
be maintainable and my to this issue is in “No”.

Issue No. 4

13. Although, an objection has been taken byréispondent that the petitioner is estopped from
filing the petition due to his act and conduct musupport thereof, no specific evidence has bednBven,
Shri G.D Kondal, (RW-1), has not stated that thitipaer is estopped from filing the claim, on aoat of
his own act & conduct. Thus, by holding that theitimer is not estopped from filing this petitiomy
answer to this issue is in “No”.

RELIEF

As a sequel to my findings on the aforesaid issties claim of the petitioner is allowed and it is
ordered that he(petitioner) be reinstated in senat same place and on the same post on whichchbden
working prior to his termination, with seniority dcontinuity but without back wages, from the dafténis
termination i.e 22.9.1992. Consequently, the refegestands answered in favour of the petitioner and
against the respondent. Let a copy of this awarddm to the appropriate government for publication
official gazette. File, after completion be consdro records.

Announced in the open court today this day ofJthe, 2010 in the presence of parties counsels.

By order,
A.S JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.
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IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref no. 6 of 2009.
Instituted on 17.2.2009.
Decided on. 3.6.2010.

Bhagwan Dass S/o Shri Devi Saran R/o VillageGawBHD Kiarkoti, Tehsil & District
Shimla, HP. through next friend Shri Hari Ram Sig&evi Saran(brother).
..Petitioner.
VS.

The Executive Engineer, (B&R), Municipal Corpooatj Shimla, HP.
..Respondent.

Reference under section 10 of the Industrial Dispéct, 1947.

For petitioner: Shri Harinder Verma, Advocate.
For respondent: Shri Sandeep Dutta, Advocate.

AWARD
1.  The reference for adjudication, sent by th&rapriate government, is as under:-

"Whether the termination of services of Shri Bhagwd&rass S/o Shri Devi Saran, Village
Gawahi, P.O Kiarkoti, Tehsil & District Shimla, HFoy the Executive Engineer, (B&R)

Municipal Corporation, Shimla w.e.f. 21.11.2005 Wwadut complying with the provisions of
the Industrial Disputes Act, 1947 is leagal and {ifed? If not, what relief of service

benefits i.e reinstatement, compensation and seityorthe above workmen is entitled to
from the employer?

2. Petitioner, Shri Bhagwan Dass, a deaf and dimabfiled this claim petition through his next
friend Shri Hari Ram.

3. Be it be noted that for getting appointed tlet friend/Gardiner, an application under order
32 rule 1 CPC was also filed.

4. Facts, in brief, are that the petitioner hadrbengaged as beldar on daily wages in the office
of respondent on 21.4.1997 and worked as suchjnconisly till 21.5.2005, when his services were
terminated, without giving any notice as requiredier section 25F of the Industrial Disputes Act4 79
(hereinafter referred Act). In each calendar yharhad completed 240 days and performed his dwites
full sincerity and devotion to the satisfactionhe$ superiors. It is further averred that the resjgmt has
engaged fresh persons and that the juniors to etigoper are still working. Since, his servicesd Haeen
terminated in violation of the provisions of the tAte deserves to be reinstated in service with all
conseguential benefits.

5. Petition has been contested on having raissibus preliminary objections including
maintainability and that the same is bad for wernssuance of mandatory notice under section 39%hef
HP Municipal Corporation, Act. On merits, it hasshedenied that the petitioner had worked continlyous
till 21.11.2005 as alleged and that his serviced haen terminated. In fact, he had left the job on
20.11.2005, on his own and thereafter, remainedrdlfer about fourteen months. Other allegationgetk

6. Pleadings of the parties gave rise to thefailg issues, which were struck on 16.11.2009.

1.  Whether the termination of services of peatiéioby the respondent w.e.f. 21.11.2005 without
complying with the provisions of Industrial Dispatéct, 1947 is illegal and unjustified as
alleged?
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2. If issue no.1 is proved, to what relief, ofisee benefits, the petitioner is entitled to?
OPP........

3.  Whether the claim is neither competent nomitadable in the present form?
OPR........

4.  Whether the claim is bad for notice underieac392 of the HP MC Act as alleged?
OPR.......

5. Relief.

7. | have heard the learned counsels for thegsaaind have also gone through the record of the

case carefully.

8. For the reasons to be recorded hereinaftefewdiscussing issues for determination, my
findings on the aforesaid issues are as under.

Issue no.1 Yes.

Issue no.2 Entitled to reinstatement, with setyi@nd continuity, in service but without back
wages.

Issue no.3 No.

Issue no.4 No.

Relief. Reference answered in favour of the joekir and against the respondent, per

operative part of award.
REASONS FOR FINDINGS
Issue No.1

9. The contention of the petitioner, through it friend, is to this effect that his servicesl ha
been terminated without notice and compensatiogpitiethe fact that, he had completed 240 daybien t
twelve calendar months preceding his terminatiantter, it has also been asserted that juniorsntoane
still in service.

10. Onthe contrary, the defence plea is thaptiiioner had left the job, on his own, and thiat
services had never been terminated.

11. Shri Hari Ram (PW-1), is the next friend loé fpetitioner. He has supported this fact that for
the petitioner being deaf and dumb, he is his gaardbeing the real brother. With the facts oft¢hee, he is
well conversant. His brother (petitioner), had beegaged as beldar on daily wages in April, 1997 fzan
continued as such till 21.5.2005 when his serviaese terminated, without any notice and paying
compensation. He had accompanied the petitiondmetoffice of M.C Shimla for his reinstatement béiho
avail. In the year, preceding his termination, thetitioner had completed 240 days. In the cross
examination, he expressed his ignorance that ttitloper had abandoned the job, on his own.

12. Er. Rakesh Verma (PW-2), has proved the mustieEx. PA and seniority list Ex. PB, from
the original record, brought by him. In the cros®raination, he has admitted that the petitioner had
abandoned the job on his own.

13. Shri Rakesh Verma (J.E, Municipal Corporadtidras also been examined by the respondent
as its witness. He supports this fact that thetippér had been engaged as daily wage beldar @n1®97
and that he worked till 21.11.2005 when he leftjiie on his own, without any intimation. The maysla
chart of the petitioner is Ex. RA and that in Hemiority list, the name of the petitioner has bseown at
serial no.175. Vide Ex. RB, he (petitioner), hagraached for his reengagement but due to non dilitya
of work, he could not be reengaged. Before, 17072¢he petitioner had not approached the respantten
the cross examination, he has stated that Ex. BRHE muster roll, pertaining to the petitionerendby he
had completed 240 days, preceding twelve calendarthm and that as per Ex. PB, the petitioner had
completed 259 days in the year, 2005. Neither aotycen had been issued to the petitioner nor any
compensation paid to him.
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14. From the Ex. PR-1 (muster roll) and Ex. RBfands duly proved that in the twelve preceding
months, from the date of his alleged terminatidie petitioner had completed more than 240 days.
Although, the defence version is to this effect the (petitioner) had abandoned the job on his bwirthere
is no convincing evidence, on record, to prove tai@. From the documentary as well as oral evideitc
stands duly proved that the petitioner had neibieam issued any notice nor paid compensation, déifigr
services were terminated and that in the twelvequig months, he had completed 240 days. It was
obligatory upon the respondent to have compliedh Wit requirements of section 25F of the Act. fper t
failure of the respondent, to have complied with pinovisions of section 25F of the Act, the terrtioraof
services of the petitioner w.e.f. 21.11.2005 igihelbe illegal and unjustified. Consequently, mgwer to
this issue is in “Yes”.

Issue No. 2

15. By giving due regard to the above mentiorsedsf and circumstances, particularly, that the
petitioner has failed to prove that he has not bgainfully employed, after his termination, | witlto
hesitation hold that he is not entitled for backges However, since his services had been terndinate
against the provisions of sections 25F of the Aetjs entitled to be reinstated, with seniority aondtinuity
in service but without back wages. Thus, my angwéhis issue is in “Yes” accordingly.

Issue No. 3

16. Consequent upon the reference, which hasre€e to this Court, the petitioner, through his
next friend (Hari Singh,brother), has filed statainef claim. It is not understandable as to whydlaém of
the petitioner is neither competent nor maintaieaMoreover, at the time of arguments, it could lmetn
explained on behalf of the respondent, as to why,ctaim of the petitioner is not maintainable. $hony
answer to this issue is in “No”.

Issue No. 4

17. | may mention that the petitioner, through héxt friend, has not filed his statement of claim
before this Court directly. The same was filed egpuent upon the reference having been made t€thig
by Labour Commissioner. When such is the posiiiocannot be said that the claim of the petitioisdbad
for want of notice under section 392 of the HP Mt. It is also to be observed that this Courtegquired
to answer the reference which has been made yotitebLabour Commissioner. Accordingly, my ansveer t
this issue is in “No”.

RELIEF

As a sequel to my findings on the aforesaid issthes claim of the petitioner is allowed and it is
ordered that he(petitioner) be reinstated in serwath seniority and continuity but without baclages,
from the date of his termination i.e w.e.f. 21.1002. Consequently, the reference stands answerfeganr
of the petitioner and against the respondent. Laipy of this award be sent to the appropriate govent
for publication in official gazette. File, aftermopletion be consigned to records.

Announced in the open court today this day of Bnde, 2010 in the presence of parties counsels.

By order,
A.S JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.
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IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT NAHAN

Ref no. 14 of 2009.
Instituted on 4.4.2009.
Decided on. 25.6.2010.

Suresh Chand S/o Himat Singh, R/o Village Talpira) Palio, Tehsil Nahan, District

Sirmour, HP.
..Petitioner.

VS.

1. The Deputy Commissioner, District Sirmour aéhdn-cum-Chairman, Maha Mai
Balasundri, Trilokpur, Temple Trust, Tehsil NahBistrict Sirmour, HP.

2. The SDM, Nahan, District Sirmour-cum-Adminigbr, Maha Mai Balasundri,
Trilokpur, Temple Trust, Tehsil Nahan, District @wur, HP.

..Respondents.
Reference under section 10 of the Industrial DispiéAct, 1947.

For petitioner. Shri R.K Khidta, Advocate.
For respondent: Shri A.K Rewal, Advocate.

AWARD
1. The reference for adjudication, sent by therapriate government, is as under:

“Whether termination of the services of Shri Sugle Chand S/o Shri Himat Singh, by the
Chairman-cum-Deputy Commissioner, Sirmour at Nahafaha Mai Balasundri, Trilokpur
Temple, Trust, Tehsil Nahan, District Sirmour and)iAdministrator-cum-SDM Nahan,
Maha Mai Baladundri, Trilokpur Temple Trust, TehsilNahan District Sirmour, HP
without complying the mandatory provisions of thedustrial Disputes Act, 1947 | legal
and justified? If not, what relief of service berit, including seniority, back wages and
compensation, the above aggrieved workman is estitio”.

2. In nutshell, the case of the petitioner ig timwas engaged by the Temple Trust Committee,
Maha Mai Balasundri, Trilokpur, Temple Trust, TéHsahan, District Sirmour, HP, w.e.f. March, 1995.
The respondent used to engage the petitionervfertdi six months in a year and that he worked ak sl
2003. In the month of 2004, he (petitioner) wasagegl as beldar, on daily wages and worked as #lch t
December, 2004. In the month of Jan. 2005, he bad bngaged as Mason, on daily wage basis and avorke
as such till 1.7.2007. On 2.7.2007, his serviceeweally terminated, by the Temple Administrateithout
serving any notice and paying retrenchment compiensan violation of the Provisions of the Induatr
Disputes Act, 1947 (hereinafter referred Act).isdiy there was a Temple Committee which, in tharye
1999, was taken over by the Trust, which is hedojeits Chairman (Deputy Commissioner). Thus, frowa t
year 2004, the Temple Administration, has been utite Trust and respondent no.1, its Chairman, and
respondent no.2, the Administrator. It is furtheermed that the petitioner had completed 240 daysach
calendar year. Moreover, juniors to him namely 8/&amesh, Prem Singh, Chaman & others are still
working. In this way, he deserves to be reinstatét all the consequential benefits as his servitage
been terminated in violation of the mandatory psmns of the Act.

3. The claim of the petitioner has been contestedhaving raised preliminary objections
including jurisdiction. On merits, it has been atek that the petitioner had been engaged as cesulkér
by the respondents during the construction of theilding. Since, new industries were being setaifkala
Amb, he (petitioner) left the work, on his own,drder to work in the industries, on more wagekak been
denied that the services of the petitioner had besminated by the respondents. Other allegatiensed.
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4, By filing rejoinder, the petitioner has reafiied his own allegations by denying those of the
respondent.

5. Pleadings of the parties gave rise to th@Waitg issues which were struck on 28.8.2009.

1. Whether the termination of the services of tbetitioner by Chairman-cum-Deputy
Commissioner, Maha Mai Balasundri, Temple TrusthsileNahan & Administrator-cum-
SDM, Nahan Maha Mai Balasundri, Temple Trust, Nahianillegal and unjustified as

alleged?
OPP.......
2. If issue no.1 is proved, to what relief ofwées benefits including seniority and back wages,
the petitioner is entitled to?
OPP........
3. Whether this court has no jurisdiction tottrig reference?
OPR........
4. Relief.
6. | have heard the learned counsel for the gmehd have also gone through the record of the

case carefully.

7. For the reasons to be recorded hereinaftetewdiscussing issues for determination, my
findings on the aforesaid issues are as under.

Issue no.1 Yes.

Issue no.2 Entitled to reinstatement in servidh weniority and continuity but without back
wages.

Issue no.3 No.

Relief. Reference answered in favour of the joekir and against the respondent, per

operative part of award.

REASONS FOR FINDINGS

Issue No. 1

8. Ld. Counsel for the petitioner has submitteat th order to defeat the provisions of the Act,
so that the petitioner may not complete 240 dagtphal breaks were being given. He further urgjeat
since the petitioner had remained in work for saidbng period, it clearly goes to show that thekwsas of
continuous/permanent nature. He also submittedsthaé the services of the petitioner had beemdeged
without notice and retrenchment compensation, #mesis illegal and unjustified for being in viotati of
the provisions of the Act. Further, as it standsvpd on record that the juniors to the petitiongvenbeen
engaged/retained in work, this also goes to shawttiere have been violation of the provisionseudtion
25G & H of the Act. Another contention, which haseh advanced by the Ld. counsel is to this effeatt t
since the respondent has not stepped into the ssitbeX, there is no such material, whatsoevergoard,
which could go to prove its defence. By merelymixang one of the workers namely Shri Nathu Ram
(RW-1), the defence version that the petitionet ledt the job, on his own, in order to work in spprivate
firm, is not proved.

9. On the other hand, Ld. Counsel appearing dmlbeof the respondent has urged with
vehemence that the services of the petitioner leath engaged as a casual worker and that he leftdtie
on his own. Moreover, now the work stands complelduais, when the petitioner, on his own, had ledt t
job and also that the work is complete, it canroshid that there has been any violation of theigians of
the Act. In support of his contentions, the Ld. 6sel has relied upa2008 ACJ 1700, Om Prakash Batish
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Vs. Ranjit and otherd.atest HLJ 2006 HP 116, State of HP & others Vs.eBiding Judge & another and
Latest HLJ 2006 834, State of HP & Ors. Vs. Bir gimand another.

10. Undoubtedly, Ld. Counsel for the respondbeptputting reliance on 2008 ACJ 1700 (supra)
has urged that a person, who is employed for adamperiod for carrying out repair work in a resitial
house, is not a workman but this ruling is of nipte the respondent because in the instant cdsesihot
been proved that the services of the petitioner badn engaged for doing a work, which was for
short/limited period. On the contrary, it is quiteident that the work, being performed by him @oetier),
was of continuous/permanent nature.

11. The stand of the respondent is that the ipedit was a casual labourer and that he had
abandoned the work, on his own, in order to workh@her wages in the factories, being set up aaKal
Amb. The respondents in support of their defenee lexamined Shri Nathu Ram (RW-1), who tendered his
affidavit Ex. R-1 in his chief examination. In hédfidavit, he has stated that the petitioner hdtl tlee
Temple Construction work, on his own, as he wasleyed by a private unit, M/s Pritam Electricals Pvt
Ltd. at Kala Amb. When the Temple started new wbik(petitioner) had been sent a message through hi
(RW-1), to join the job but of no avail. In the seexamination, he stated that for the last seeansy he
has been working as Mason with the Temple Trustthatthe petitioner had also been working alonigwit
him. He admitted that he (petitioner) had been gadan the year, 1995. No written order/notice hadn
sent through him, to the petitioner, to join hidiels. He admitted that his version is to this dffttat all the
workers (about 100), had been terminated by thst.tru

12. From the evidence, which has been led byréspondents, it has not been proved that the
petitioner had abandoned the job, on his own. | maytion that the respondents have neither takgn an
steps to produce any documentary evidence thapdtigoner has been employed in private unit ataKal
Amb nor examined any person from that unit in supgiereof. In these circumstances, the case l&adre
upon by the respondent (supra), has no applicalilithe present case. It is also to be noted ttiat_d.
Counsel for the petitioner has rightly argued giate, the respondents have neither examined tagrdn
or the Administrator of the respondents Trustdi$ence that the petitioner had abandoned theojolhis
own, is also not proved.

13. In his affidavit, Ex. P/A, the petitioner (P¥, has supported all the material facts, on oath,
including that he had worked for 240 days in eaabrdar year before his services had been terndinke
has denied that his services had been engageécttijthe availability of work and that at presdm has
been working with private Industries at Kala Amb.

14. According to Shri Harish Sharma (PW-2), Assis Manager, Accounts, in the Temple Trust,
the petitioner had been engaged as Mason in AH04 and worked till 1.7.2007, when his serviced ha
been disengaged, after the completion of work, auithnotice and compensation. S/Shri Jagat Singh,
Chetan, Sita Ram and others are junior to theiged¢it and that they are still working with the resgent.

In the cross examination, he admitted that theipe&r had not been given regular appointment hathe
had left the job, on his own. He further admittedttthe petitioner had not completed 240 daysdalendar
year.

15. The petitioner has led positive oral evidetacprove his assertion that he had completed 240
days in the twelve calendar months preceding himitation. Even, from the statement of Shri Harish
Sharma (PW-2), it is revealed that he (petitiomad worked from Feb., 2004 to 30.6.2007. In thelafit
of Shri Nathu Ram (RW-1), it has not been stated the petitioner had not completed 240 days in the
twelve preceding months from the date of his teatiim. Thus, | hold that the petitioner has suceddd
proving that he had completed 240 days in the velatlendar months preceding his termination.

16. From the statement of Shri Harish Sharma @Wt is further borne out that juniors to the
petitioner are still working with the respondent13t. Although, the contention of the respondents ighis
effect that the petitioner had left the job, on d&wen, in order to work in private factories, on lég wages
but there is no reliable and cogent evidence, @orte to prove this assertion, particularly, whée t
evidence, led by the petitioner, is convincing aglihble. It has been held by our own Hon'ble H@yburt
in latest HLJ 2007 (HP) 903 State of HP & Others Vsh&ag Ram & Anotherthat:-
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“Plea of abandonment of job- merely raising thegal of abandonment is nothing but has to be
established on the basis of facts. No facts ledubstantiate the plea.”

17. From the evidence on record, it also stamdgeal that the juniors to the petitioner are till
job. When such is the position, the terminationttud services of the petitioner is in violation tiet
provisions of section 25G & H of the Act. It hassheheld by our own Hahle High Court incase titled as
State of HP & Others V/s Bhatag Ram & Anr. as reped in latest HLJ 2007 (HP) 903hat :-

“Continuing of 240 days not necessary in 12 calemdnonths. It is not necessary to workman to
complete 240 days during 12 months for taking thenkfits of section 25-G & 25-H of the Act.”

18. Since, on the record, it stands establishatljtiniors to the petitioner, as mentioned above,
are still in job, his termination, being in violati of the provisions of section 25 G & H of the Aistillegal
and unjustified and also for want of complianceseftion 25F. Consequently, my answer to this issire
“Yes” accordingly.

Issue No. 2

19. Ld. Counsel for the petitioner has contend&ll wvehemence that the petitioner is entitled for
full back wages because his services had beenrtatadi illegally and in unjustified manner. On thken
hand, it has been argued on behalf of the respdisdeast since the petitioner has failed to proa tie is
not gainfully employed, he cannot be granted baees. In support of his such contention, Ld. counse
placed reliancd.atest HLJ 2007 (HP) 306, Pawan Kumar Vs. HP Stdtelustrial Dev. Corporation &
Aar in which it has been held th& workman is not entitle for back wages unlessaslish that he is not
gainfully employed for which purpose, the burdends him”. Ld. Counsel has also relied up2610 (1)
SLJ (SC), 70, M/s Reetu Marbles Vs. Prabhakant Skuln which it has been held thaPayment of full
back wages upon an order of termination, being deeld illegal, cannot be granted mechanicdllyit has
been further held thdtlt does not automatically follow that reinstatememiust be accompanied by
payment of full back wages even for the period whére workman remained out of service and
contributed little or nothing to the Industry

20. In the instant case, the petitioner has edtdny convincing and reliable evidence that after
his disengagement/retrenchment, he has not beafuljpiemployed. Moreover, keeping inview the pério
for which he had remained engaged and also thé pegition, as stated above, | am of the consideied
that he (petitioner) is not entitled to be granbedk wages. However, since his services were tatetn
against the provisions of the Act, he is entitledeé reinstated, with seniority and continuity @ndce but
without back wages. Thus, my answer to this isste 1Yes” accordingly.

Issue No. 3

21. An objection has been taken by the responithentthis court has no jurisdiction to try this
reference as the respondents Trust is not an Irydost this objection does not hold good in viewttod law
laid down by theConstitutional Bench of Hon’ble Supreme Court, in9Z8 (2) SCC 213,Banglore Water
Supply and Sewerage Board Vs. A. Rajappawhich it has been held that educational instng and
research centres are Industries. It has furthen beéd that a University is an Industry particufanith
respect to small workers like Mali, Chowkidars, @arters etc. and as such on the strength of ttiigrent,
it can be safely concluded that the respondentg@rerned by the Act, especially in case of théydaage
workers. Consequently, my answer to this issue #8lD".

RELIEF

As a sequel to my findings on the aforesaid issthes claim of the petitioner is allowed and it is
ordered that he(petitioner) be reinstated in servigith seniority and continuity but without baclages,
from the date of his termination i.e 2.7.2007 Cousatly, the reference stands answered in favotneof
petitioner and against the respondent. Let a cdhis award be sent to the appropriate governrfemt
publication in official gazette. File, after comiie be consigned to records.
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Announced in the open court today this day of Zhie, 2010 in the presence of parties counsels.

By order,
A.S JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.
Camp at Nahan.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT NAHAN

Ref no. 15 of 2009.
Instituted on 4.4.2009.
Decided on. 25.6.2010.

Dhuni Chand S/o Shri Parkash Chand, R/o Villagéoksa P.O Sainwala, Tehsil Nahan,

District Sirmour, HP.
..Petitioner.

VS.

1. The Deputy Commissioner, District Sirmour aéhidn-cum-Chairman, Maha Mai
Balasundri, Trilokpur, Temple Trust, Tehsil NahBistrict Sirmour, HP.

2. The SDM, Nahan, District Sirmour-cum-Adminigbr, Maha Mai Balasundri,
Trilokpur, Temple Trust, Tehsil Nahan, District @wur, HP.

..Respondents.
Reference under section 10 of the Industrial Dispéct, 1947.
For petitioner. Shri R.K Khidta, Advocate.
For respondent: Shri A.K Rewal, Advocate.
AWARD
1. The reference for adjudication, sent by thereyriate government, is as under:

“Whether termination of the services of Shri Dhuichand S/o Shri Parkash Chand, by
the Chairman-cum-Deputy Commissioner, Sirmour at hen Maha Mai Balasundri,
Trilokpur Temple, Trust, Tehsil Nahan, District Sinour and ii) Administrator-cum-SDM
Nahan, Maha Mai Baladundri, Trilokpur Temple TrustTehsil Nahan District Sirmour,
HP without complying the mandatory provisions ofghndustrial Disputes Act, 1947 is
legal and justified? If not, what relief of servickenefits, including seniority, back wages
and compensation, the above aggrieved workman igtled to”.

2. In nutshell, the case of the petitioner ig timwas engaged as Mason, by the Temple Trust
Committee, Maha Mai Balasundri, Trilokpur, Templeudt, Tehsil Nahan, District Sirmour, HP, on daily
wages in the month of Feb., 2004 and worked as 8li@0.6.2007. On 1.7.2007, his services werdlpra
terminated, by the Temple Administrator, withoutrvé®egy any notice and paying retrenchment
compensation, in violation of the Provisions of thdustrial Disputes Act, 1947 (hereinafter refdrit).
Initially there was a Temple Committee which, ire thear, 1999, was taken over by the Trust, which is
headed by its Chairman (Deputy Commissioner). Tfiog) the year 2004, the Temple Administration, has
been under the Trust and respondent no.1, its @hairand respondent no.2, the Administrator. fiaiigher
averred that the petitioner had completed 240 dagsch calendar year. Moreover, juniors to him @lgm
S/Shri Ramesh, Chaman & Prem Singh are still workin this way, he deserves to be reinstated with a
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the consequential benefits as his services have teeminated in violation of the mandatory proviscof
the Act.

3. The claim of the petitioner has been contestechaving raised preliminary objections
including jurisdiction. On merits, it has been ates that the petitioner had been engaged as casulkér
by the respondents during the construction of theilding. Since, new industries were being setaifkala
Amb, he (petitioner) left the work, on his own,drder to work in the industries, on more wagekak been
denied that the services of the petitioner had beeninated by the respondents. Other allegatiensed.

4, By filing rejoinder, the petitioner has reafiied his own allegations by denying those of the
respondent.

5. Pleadings of the parties gave rise to theWaitg issues which were struck on 28.8.2009.

1. Whether the termination of the services of tbetitioner by Chairman-cum-Deputy
Commissioner, Maha Mai Balasundri, Temple TrusthsileNahan & Administrator-cum-
SDM, Nahan Maha Mai Balasundri, Temple Trust, Nahianillegal and unjustified as

alleged?
OPP.......
2. If issue no.1 is proved, to what relief ofvsee benefits including seniority and back wages,
the petitioner is entitled to?
OPP........
3. Whether this court has no jurisdiction tottrig reference?
OPR........
4. Relief.
6. | have heard the learned counsel for the gmehd have also gone through the record of the

case carefully.

7. For the reasons to be recorded hereinaftefewdiscussing issues for determination, my
findings on the aforesaid issues are as under.

Issue no.1 Yes.

Issue no.2 Entitled to reinstatement in servidh weniority and continuity but without back
wages.

Issue no.3 No.

Relief. Reference answered in favour of the josiitr and against the respondent, per

operative part of award.

REASONS FOR FINDINGS.
Issue No. 1

8. Ld. Counsel for the petitioner has submitteat in order to defeat the provisions of the Act,
so that the petitioner may not complete 240 dagsphal breaks were being given. He further urjeat
since the petitioner had remained in work for saidbng period, it clearly goes to show that thekwsas of
continuous/permanent nature. He also submittedsthaé the services of the petitioner had beemdeged
without notice and retrenchment compensation, #mesis illegal and unjustified for being in viotati of
the provisions of the Act. Further, as it standsvpd on record that the juniors to the petitiongvenbeen
engaged/retained in work, this also goes to shawttiere have been violation of the provisionseudftion
25G & H of the Act. Another contention, which haseh advanced by the Ld. counsel is to this effeatt t
since the respondent has not stepped into the ssitbex, there is no such material, whatsoevergoard,
which could go to prove its defence. By merely eixang one of the workers namely Shri Ramesh Chand
(RW-1), the defence version that the petitioner leficthe job, on his own, in order to work in soprévate
firm, is not proved.
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9. On the other hand, Ld. Counsel appearing dralbef the respondent has urged with
vehemence that the services of the petitioner leath engaged as a casual worker and that he leftatie
on his own. Moreover, now the work stands completdudis, when the petitioner, on his own, had ledt t
job and also that the work is complete, it canreosaéid that there has been any violation of theigians of
the Act. In support of his contentions, the Ld. 6gel has relied upo2008 ACJ 1700, Om Prakash Batish
Vs. Ranjit and othersLatest HLJ 2006 HP 116, State of HP & others Vs.eBiding Judge & another and
Latest HLJ 2006 834, State of HP & Ors. Vs. Bir gimand another.

10. Undoubtedly, Ld. Counsel for the respondeytputting reliance on 2008 ACJ 1700 (supra)
has urged that a person, who is employed for @domperiod for carrying out repair work in a resitial
house, is not a workman but this ruling is of niphe the respondent because in the instant cdsesihot
been proved that the services of the petitioner badn engaged for doing a work, which was for
short/limited period. On the contrary, it is quéteident that the work, being performed by him (jatier),
was of continuous/permanent nature.

11. The stand of the respondent is that theipe¢it was a casual labourer and that he had
abandoned the work, on his own, in order to workh@her wages in the factories, being set up aaKal
Amb. The respondents in support of their defenceehaxamined Shri Ramesh Chand (RW-1), who
tendered his affidavit Ex. R-1 in his chief exantioma. In his affidavit, he has stated that the tmier had
left the Temple Construction work, on his own asiaes employed by a private unit, M/s Pritam Eleetls
Pvt. Ltd. at Kala Amb. When the Temple started mawk, he (petitioner) had been sent a messageghrou
him (RW-1), to join the job but of no avail. In tiseoss examination, he stated that for the lastll§ears,
he has been working as Mason with the Temple Tanmst that the petitioner had also been working
alongwith him. He admitted that he (petitioner) @gn engaged in the year, 2004. No written ordéc
had been sent through him, to the petitioner, ito iis duties. He admitted that his version ishig effect,
that all the workers (about 100), had been terrathay the trust.

12. From the evidence, which has been led bydhpondents, it has not been proved that the
petitioner had abandoned the job, on his own. | mayntion that the respondents have neither takgn an
steps to produce any documentary evidence thapdtigoner has been employed in private unit ataKal
Amb nor examined any person from that unit in supgiereof. In these circumstances, the case l&adre
upon by the respondent (supra), has no applicalilithe present case. It is also to be noted ttiat_d.
Counsel for the petitioner has rightly argued giate, the respondents have neither examined thgradm
or the Administrator of the respondents Trustdi$ence that the petitioner had abandoned theojolhis
own, is also not proved.

13. In his affidavit, Ex. P/A, the petitioner (PYY, has supported all the material facts, on oath,
including that he had worked for 240 days in eagker@ar year before his services had been terminke
has denied that his services had been engageéecstibjthe availability of work and that at presém has
been working with private Industries at Kala Amb.

14. According to Shri Harish Sharma (PW-2), Atssis Manager, Accounts, in the Temple
Trust, the petitioner had been engaged as beldaglin, 2004 and worked till 30.6.2007, when hivises
had been disengaged, after the completion of weitkiout notice and compensation. S/Shri Jagat Singh
Chetan, Sita Ram and others are junior to theipegit and that they are still working with the resgent.
In the cross examination, he admitted that thdipe&r had not been given regular appointment hathe
had left the job, on his own. He further admittedttthe petitioner had not completed 240 daysdalendar
year.

15. The petitioner has led positive oral evidet@rove his assertion that he had completed
240 days in the twelve calendar months precediadgenmination. Even, from the statement of Shriigtar
Sharma (PW-2), it is revealed that he (petitiomag worked from July, 2004 to 30.6.2007. In thédaffit
of Shri Ramesh Chand (RW-1), it has not been stiigidthe petitioner had not completed 240 daythén
twelve preceding months from the date of his teatiim. Thus, | hold that the petitioner has suceddd
proving that he had completed 240 days in the velatlendar months preceding his termination.
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16. From the statement of Shri Harish Sharma @Wtis further borne out that juniors to the
petitioner are still working with the respondenust. Although, the contention of the respondertbithis
effect that the petitioner had left the job, on d&en, in order to work in private factories, on lég wages
but there is no reliable and cogent evidence, @orte to prove this assertion, particularly, whée t
evidence, led by the petitioner, is convincing aglihble. It has been held by our own Hon'ble H@yburt
in latest HLJ 2007 (HP) 903 State of HP & Others Vsh&ag Ram & Anotherthat:-

“Plea of abandonment of job- merely raising the pl®f abandonment is nothing but has to be
established on the basis of facts. No facts ledubstantiate the plea.”

17. From the evidence on record, it also standsqat that the juniors to the petitioner are still
in job. When such is the position, the terminatainthe services of the petitioner is in violatiohthe
provisions of section 25G & H of the Act. It hassheheld by our own Hahle High Court incase titled as
State of HP & Others V/s Bhatag Ram & Anr. as reped in latest HLJ 2007 (HP) 903hat :-

“Continuing of 240 days not necessary in 12 calemanonths. It is not necessary to workman to
complete 240 days during 12 months for taking thenkfits of section 25-G & 25-H of the Act.”

18. Since, on the record, it stands establishatjtiniors to the petitioner, as mentioned above,
are still in job, his termination, being in violati of the provisions of section 25 G & H of the Aistillegal
and unjustified and also for want of compliancesettion 25F. Consequently, my answer to this issire
“Yes” accordingly.

Issue No. 2

19. Ld. Counsel for the petitioner has contend@& vehemence that the petitioner is entitled
for full back wages because his services had beniriated illegally and in unjustified manner. O t
other hand, it has been argued on behalf of theorekents that since the petitioner has failed twgtthat
he is not gainfully employed, he cannot be grariiadk wages. In support of his such contention, Ld.
counsel placed relianckatest HLJ 2007 (HP) 306, Pawan Kumar Vs. HP Statedustrial Dev.
Corporation & Aar in which it has been held th& workman is not entitle for back wages unless
establish that he is not gainfully employed for vehi purpose, the burden is on hitnLd. Counsel has also
relied upon2010 (1) SLJ (SC), 70, M/s Reetu Marbles Vs. Prakdwat Shuklain which it has been held
that“ Payment of full back wages upon an order of termiitm, being declared illegal, cannot be granted
mechanically. It has been further helthat “ It does not automatically follow that reinstatementust be
accompanied by payment of full back wages even tfeg period when the workman remained out of
service and contributed little or nothing to the dlustry’.

20. In the instant case, the petitioner has exiany convincing and reliable evidence that after
his disengagement/retrenchment, he has not beafulijpiemployed. Moreover, keeping inview the pério
for which he had remained engaged and also thé pegition, as stated above, | am of the consideiea
that he (petitioner) is not entitled to be grantedtk wages. However, since his services were tetetn
against the provisions of the Act, he is entitlede reinstated, with seniority and continuity @ndce but
without back wages. Thus, my answer to this isste 1Yes” accordingly.

Issue No. 3

21. An objection has been taken by the resportti@ntthis court has no jurisdiction to try this
reference as the respondents Trust is not an Irydost this objection does not hold good in viewttod law
laid down by theConstitutional Bench of Hon’ble Supreme Court, in9Z8 (2) SCC 213,Banglore Water
Supply and Sewerage Board Vs. A. Rajappawhich it has been held that educational instng and
research centres are Industries. It has furthen beéd that a University is an Industry particufanith
respect to small workers like Mali, Chowkidars, @arters etc. and as such on the strength of ttiigrent,
it can be safely concluded that the respondentg@rerned by the Act, especially in case of théydaage
workers. Consequently, my answer to this issue #lD".
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RELIEF

As a sequel to my findings on the aforesaid issthes claim of the petitioner is allowed and it is
ordered that he(petitioner) be reinstated in servigith seniority and continuity but without baclages,
from the date of his termination i.e 1.7.2007 Caopsatly, the reference stands answered in favotneof
petitioner and against the respondent. Let a cdhis award be sent to the appropriate governrfemt
publication in official gazette. File, after comiie be consigned to records.

Announced in the open court today this day of Zhtie, 2010 in the presence of parties counsels.

By order,
A.S JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.
Camp at Nahan.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INIBSTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT NAHAN

Ref no. 16 of 2009.
Instituted on 4.4.2009.
Decided on. 25.6.2010.

Naresh S/o Shri Ram Singh, R/o Village Tal Pur@, Palio, Tehsil Nahan, District Sirmour, HP.

..Petitioner.
VS.
1. The Deputy Commissioner, District Sirmour athidn-cum-Chairman, Maha Mai
Balasundri, Trilokpur, Temple Trust, Tehsil NahBistrict Sirmour, HP.
2. The SDM, Nahan, District Sirmour-cum-Admingtr, Maha Mai Balasundri, Trilokpur,
Temple Trust, Tehsil Nahan, District Sirmour, HP.
..Respondents.
Reference under section 10 of the Industrial Dispict, 1947.
For petitioner: Shri R.K Khidta, Advocate.
For respondent: Shri A.K Rewal, Advocate.
AWARD
1. The reference for adjudication, sent by thereyriate government, is as under:

“Whether termination of the services of Shri Jalusain Singh S/o late Shri Ram Swroop,
by the Chairman-cum-Deputy Commissioner, Sirmour ldahan Maha Mai Balasundri,
Trilokpur Temple, Trust, Tehsil Nahan, District Sinour and ii) Administrator-cum-SDM
Nahan, Maha Mai Baladundri, Trilokpur Temple TrustTehsil Nahan District Sirmour,
HP without complying the mandatory provisions ofahindustrial Disputes Act, 1947 |
legal and justified? If not, what relief of servicbenefits, including seniority, back wages
and compensation, the above aggrieved workman igtled to”.

2. In nutshell, the case of the petitioner ig titmwas engaged as Mason, by the Temple Trust
Committee, Maha Mai Balasundri, Trilokpur, Templeudt, Tehsil Nahan, District Sirmour, HP, on daily
wages in the month of May, 2005 and worked as s$illch.7.2007. On 2.7.2007, his services were grall
terminated, by the Temple Administrator, withoutrvéi®egy any notice and paying retrenchment



IS4, f@HTael Uael, 7 3R, 2010 /16 SITAUT, 1932 2821

compensation, in violation of the Provisions of thdustrial Disputes Act, 1947 (hereinafter refdréet).
Initially there was a Temple Committee which, ire thear, 1999, was taken over by the Trust, which is
headed by its Chairman (Deputy Commissioner). Thios) the year 2004, the Temple Administration, has
been under the Trust and respondent no.1, its @haairand respondent no.2, the Administrator. fiaiigher
averred that the petitioner had completed 240 dagsch calendar year. Moreover, juniors to him @lgm
Ramesh, Prem Singh & Chaman are still working.hiis tvay, he deserves to be reinstated with all the
consequential benefits as his services have beintged in violation of the mandatory provisiorfsttoe
Act.

3. The claim of the petitioner has been contestechaving raised preliminary objections
including jurisdiction. On merits, it has been atexk that the petitioner had been engaged as casulkér
by the respondents during the construction of theilding. Since, new industries were being setaifkala
Amb, he (petitioner) left the work, on his own,drder to work in the industries, on more wagekak been
denied that the services of the petitioner had beeninated by the respondents. Other allegatiensed.

4, By filing rejoinder, the petitioner has reaffied his own allegations by denying those of the
respondent.

5. Pleadings of the parties gave rise to thefatg issues which were struck on 28.8.2009.

1. Whether the termination of the services of fhetitioner by Chairman-cum-Deputy

Commissioner, Maha Mai Balasundri, Temple TrustisileNahan & Administrator-cum-
SDM, Nahan Maha Mai Balasundri, Temple Trust, NaHhanillegal and unjustified as

alleged?
OPP.......
2. If issue no.1 is proved, to what relief ofvéee benefits including seniority and back wages,
the petitioner is entitled to?
OPP........
3. Whether this court has no jurisdiction tottris reference?
OPR........
4. Relief.
6. | have heard the learned counsel for thegmetnd have also gone through the record of the
case carefully.
7. For the reasons to be recorded hereinaftelevdiscussing issues for determination, my
findings on the aforesaid issues are as under.
Issue No.1 Yes.
Issue No.2 Entitled to reinstatement in servidté weniority and continuity but without back
wages.
Issue No.3 No.
Relief. Reference answered in favour of thetipegr and against the respondent, per
operative part of award.
REASONS FOR FINDINGS
Issue No.1
8. Ld. Counsel for the petitioner has submitteat tn order to defeat the provisions of the Act,

so that the petitioner may not complete 240 dagtiphal breaks were being given. He further urtjeat
since the petitioner had remained in work for sadhng period, it clearly goes to show that thekwsas of
continuous/permanent nature. He also submittedstheé the services of the petitioner had beemdisged
without notice and retrenchment compensation, #mesis illegal and unjustified for being in viotati of
the provisions of the Act. Further, as it standsvpd on record that the juniors to the petitiongvenbeen
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engaged/retained in work, this also goes to shawttiere have been violation of the provisionsedtion
25G & H of the Act. Another contention, which haseh advanced by the Ld. counsel is to this effeatt t
since the respondent has not stepped into the sgitbex, there is no such material, whatsoevergoard,
which could go to prove its defence. By merely eixang one of the workers namely Shri Naresh Kumar
(RW-1), the defence version that the petitioner ledtcthe job, on his own, in order to work in soprévate
firm, is not proved.

9. On the other hand, Ld. Counsel appearing dralbef the respondent has urged with
vehemence that the services of the petitioner leath lengaged as a casual worker and that he leftatie
on his own. Moreover, now the work stands complelduais, when the petitioner, on his own, had ledt t
job and also that the work is complete, it canroshid that there has been any violation of theigiams of
the Act. In support of his contentions, the Ld. @sel has relied upa2008 ACJ 1700, Om Prakash Batish
Vs. Ranjit and othersLatest HLJ 2006 HP 116, State of HP & others Vs.eBiding Judge & another and
Latest HLJ 2006 834, State of HP & Ors. Vs. Bir gjim and another.

10. Undoubtedly, Ld. Counsel for the respondeytputting reliance on 2008 ACJ 1700 (supra)
has urged that a person, who is employed for @domperiod for carrying out repair work in a resitial
house, is not a workman but this ruling is of niphe the respondent because in the instant cdsesihot
been proved that the services of the petitioner badn engaged for doing a work, which was for
short/limited period. On the contrary, it is quéeident that the work, being performed by him (jatier),
was of continuous/permanent nature.

11. The stand of the respondent is that theipe¢it was a casual labourer and that he had
abandoned the work, on his own, in order to workh@her wages in the factories, being set up aaKal
Amb. The respondents in support of their defense lexamined Shri Naresh Kumar (RW-1), who tendered
his affidavit Ex. R-1 in his chief examination. lis affidavit, he has stated that the petitioned ledt the
Temple Construction work, on his own, in June, 20@0hen the Temple started new work, he (petitioner)
had been sent a message through him (RW-1), tateinob but of no avail. In the cross examinatioa,
stated that for the last 7 years, he has been ngis$ Mason with the Temple Trust and that theipeér
had also been working alongwith him. He admitteat tie (petitioner) had been engaged in the ye#®5.20
No written order/notice had been sent through hanhe petitioner, to join his duties. He admitthdt his
version is to this effect, that all the workersqab100), had been terminated by the trust.

12. From the evidence, which has been led bydhpondents, it has not been proved that the
petitioner had abandoned the job, on his own. | mayntion that the respondents have neither takgn an
steps to produce any documentary evidence thapdtigoner has been employed in private unit ataKal
Amb nor examined any person from that unit in supgiereof. In these circumstances, the case ldadre
upon by the respondent (supra), has no applicalilithe present case. It is also to be noted ttiat_d.
Counsel for the petitioner has rightly argued giate, the respondents have neither examined thgradm
or the Administrator of the respondents Trustdi$ence that the petitioner had abandoned theojolhis
own, is also not proved.

13. In his affidavit, Ex. P/A, the petitioner (P¥Y, has supported all the material facts, on oath,
including that he had worked for 240 days in eaakr@ar year before his services had been terminke
has denied that his services had been engageécttibjthe availability of work and that at presdm has
been working with private Industries at Kala Amb.

14. According to Shri Harish Sharma (PW-2), Atssis Manager, Accounts, in the Temple
Trust, the petitioner had been engaged as beldsiay) 2005 and worked till 1.7.2007, when his Sesi
had been disengaged, after the completion of wwithiout notice and compensation. S/Shri Jagat Singh
Chetan, Sita Ram and others are junior to theipegit and that they are still working with the resgent.
In the cross examination, he admitted that thaipe&r had not been given regular appointment hathe
had left the job, on his own. He further admittedttthe petitioner had not completed 240 daysdalendar
year.
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15. The petitioner has led positive oral evidet@rove his assertion that he had completed
240 days in the twelve calendar months precediadenmination. Even, from the statement of Shriigtar
Sharma (PW-2), it is revealed that he (petitiolei worked from May, 2005 to 1.7.2007. In the ai¥iidl of
Shri Naresh Kumar (RW-1), it has not been stated the petitioner had not completed 240 days in the
twelve preceding months from the date of his teatiim. Thus, | hold that the petitioner has suceddd
proving that he had completed 240 days in the velatlendar months preceding his termination.

16. From the statement of Shri Harish Sharma @Wtis further borne out that juniors to the
petitioner are still working with the respondenust. Although, the contention of the respondertbithis
effect that the petitioner had left the job, on d&wen, in order to work in private factories, on lég wages
but there is no reliable and cogent evidence, @morte to prove this assertion, particularly, whée t
evidence, led by the petitioner, is convincing aslthble. It has been held by our own Hon'ble Hiyburt
in latest HLJ 2007 (HP) 903 State of HP & Others Vsh&ag Ram & Anotherthat:-

“Plea of abandonment of job- merely raising théep of abandonment is nothing but has
to be established on the basis of facts. No faetstb substantiate the plea.”

17. From the evidence, on record, it also stamdeggal that the juniors to the petitioner are still
in job. When such is the position, the terminatainthe services of the petitioner is in violatiohthe
provisions of section 25G & H of the Act. It hassheheld by our own Hahle High Court incase titled as
State of HP & Others V/s Bhatag Ram & Anr. as reped in latest HLJ 2007 (HP) 9Q3hat :-

“Continuing of 240 days not necessary in 12 caflam months. It is not necessary to
workman to complete 240 days during 12 months fakibhg the benefits of section 25-G
& 25-H of the Act.”

18. Since, on the record, it stands establishatjtiniors to the petitioner, as mentioned above,
are still in job, his termination, being in violati of the provisions of section 25 G & H of the Astillegal
and unjustified and also for want of compliancesettion 25F. Consequently, my answer to this issire
“Yes” accordingly.

Issue No.2

19. Ld. Counsel for the petitioner has contend@& vehemence that the petitioner is entitled
for full back wages because his services had beeniriated illegally and in unjustified manner. O t
other hand, it has been argued on behalf of theorekents that since the petitioner has failed twgtthat
he is not gainfully employed, he cannot be grariadk wages. In support of his such contention, Ld.
counsel placed relianckatest HLJ 2007 (HP) 306, Pawan Kumar Vs. HP Statedustrial Dev.
Corporation & Aa in which it has been held théa workman is not entitle for back wages unless
establish that he is not gainfully employed for vehi purpose, the burden is on himLd. Counsel has also
relied upon2010 (1) SLJ (SC), 70, M/s Reetu Marbles Vs. Prakdwat Shuklain which it has been held
that“ Payment of full back wages upon an order of termiim, being declared illegal, cannot be granted
mechanically. It has been further held thalt does not automatically follow that reinstatementust be
accompanied by payment of full back wages even tfeg period when the workman remained out of
service and contributed little or nothing to the dlustry’.

20. In the instant case, the petitioner has exiany convincing and reliable evidence that after
his disengagement/retrenchment, he has not beefulijpiemployed. Moreover, keeping inview the perio
for which he had remained engaged and also thé¢ peg#ion, as stated above, | am of the considered
that he (petitioner) is not entitled to be grantedtk wages. However, since his services were tetetn
against the provisions of the Act, he is entitlede reinstated, with seniority and continuity @ndce but
without back wages. Thus, my answer to this issue TYes” accordingly.

Issue No.3

21. An objection has been taken by the resportthamtthis court has no jurisdiction to try this
reference as the respondents Trust is not an Irydost this objection does not hold good in viewttod law
laid down by theConstitutional Bench of Hon’ble Supreme Court, in9¥8 (2) SCC 213,Banglore Water
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Supply and Sewerage Board Vs. A. Rajappawhich it has been held that educational instng and
research centres are Industries. It has furthen beéd that a University is an Industry particufawith
respect to small workers like Mali, Chowkidars, @arters etc. and as such on the strength of ttiigrent,
it can be safely concluded that the respondentg@rerned by the Act, especially in case of théydaage
workers. Consequently, my answer to this issue #8lD".

RELIEF

As a sequel to my findings on the aforesaid issthes claim of the petitioner is allowed and it is
ordered that he(petitioner) be reinstated in serwath seniority and continuity but without baclages,
from the date of his termination i.e 2.7.2007 Counsatly, the reference stands answered in favotneof
petitioner and against the respondent. Let a cdphis award be sent to the appropriate governmfant
publication in official gazette. File, after comiie be consigned to records.

Announced in the open court today this day of Zhie, 2010 in the presence of parties counsels.

By order,
A.S JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.
Camp at Nahan.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INBTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT NAHAN.
Ref no. 17 of 2009.
Instituted on 4.4.2009.
Decided on. 25.6.2010.

Puran Chand S/o Parkash Chand, R/o Village Kaola,Sainwala, Tehsil Nahan, District Sirmour,

HP.
..... Petitioner.
VS.
1. The Deputy Commissioner, District Sirmour atahidn-cum-Chairman, Maha Mai
Balasundri, Trilokpur, Temple Trust, Tehsil NahBistrict Sirmour, HP.
2. The SDM, Nahan, District Sirmour-cum-Admingtr, Maha Mai Balasundri, Trilokpur,
Temple Trust, Tehsil Nahan, District Sirmour, HP.
..Respondents.
Reference under section 10 of the Industrial DispAct, 1947.
For petitioner: Shri R.K Khidta, Advocate.
For respondent: Shri A.K Rewal, Advocate.
AWARD
1. The reference for adjudication, sent by thereyriate government, is as under:

“Whether termination of the services of Shri PunaChand S/o Shri Parkash Chand, by
the Chairman-cum-Deputy Commissioner, Sirmour at hen Maha Mai Balasundri,
Trilokpur Temple, Trust, Tehsil Nahan, District Sinour and ii) Administrator-cum-SDM
Nahan, Maha Mai Baladundri, Trilokpur Temple TrustTehsil Nahan District Sirmour,
HP without complying the mandatory provisions ofdhndustrial Disputes Act, 1947 |
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legal and justified? If not, what relief of servickenefits, including seniority, back wages
and compensation, the above aggrieved workman igtled to”.

2. In nutshell, the case of the petitioner ig timwas engaged as Mason, by the Temple Trust
Committee, Maha Mai Balasundri, Trilokpur, Templeudt, Tehsil Nahan, District Sirmour, HP, on daily
wages in the month of Feb., 2004 and worked as 8lich7.2007. On 2.7.2007, his services werelgral
terminated, by the Temple Administrator, withoutrvéi®ey any notice and paying retrenchment
compensation, in violation of the Provisions of thdustrial Disputes Act, 1947 (hereinafter refdréet).
Initially there was a Temple Committee which, ire thear, 1999, was taken over by the Trust, which is
headed by its Chairman (Deputy Commissioner). Tfiog) the year 2004, the Temple Administration, has
been under the Trust and respondent no.1, its @hairand respondent no.2, the Administrator. fiaiigher
averred that the petitioner had completed 240 dagsch calendar year. Moreover, juniors to him elgm
S/Shri Ramesh, Prem Singh & Chaman are still wgrkin this way, he deserves to be reinstated with a
the consequential benefits as his services have teeminated in violation of the mandatory provisicof
the Act.

3. The claim of the petitioner has been contestechaving raised preliminary objections
including jurisdiction. On merits, it has been atexk that the petitioner had been engaged as casulkér
by the respondents during the construction of theilding. Since, new industries were being setaifkala
Amb, he (petitioner) left the work, on his own,drder to work in the industries, on more wagekak been
denied that the services of the petitioner had besminated by the respondents. Other allegatiensed.

4, By filing rejoinder, the petitioner has reatfiied his own allegations by denying those of the
respondent.

5. Pleadings of the parties gave rise to th@fahg issues which were struck on 28.8.2009.

1. Whether the termination of the services of fhetitioner by Chairman-cum-Deputy

Commissioner, Maha Mai Balasundri, Temple TrustisileNahan & Administrator-cum-
SDM, Nahan Maha Mai Balasundri, Temple Trust, NaHhanillegal and unjustified as

alleged?
OPP.......
2. If issue no.1l is proved, to what relief ofviee benefits including seniority and back wages,
the petitioner is entitled to?
OPP........
3. Whether this court has no jurisdiction tottris reference?
OPR........
4. Relief.
6. | have heard the learned counsel for thegmetnd have also gone through the record of the
case carefully.
7. For the reasons to be recorded hereinaftelevdiscussing issues for determination, my

findings on the aforesaid issues are as under.

Issue No.1  Yes.
Issue No.2  Entitled to reinstatement in servigth wgeniority and continuity but without back

wages.
Issue No.3  No.
Relief. Reference answered in favour of the joetir and against the respondent, per

operative part of award.
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REASONS FOR FINDINGS

Issue No.1

8. Ld. Counsel for the petitioner has submitteat tn order to defeat the provisions of the Act,
so that the petitioner may not complete 240 dagtphal breaks were being given. He further urjeat
since the petitioner had remained in work for saidbng period, it clearly goes to show that thekwsas of
continuous/permanent nature. He also submittedsthaé the services of the petitioner had beemdeged
without notice and retrenchment compensation, #meesis illegal and unjustified for being in viotati of
the provisions of the Act. Further, as it standsvpd on record that the juniors to the petitiongvenbeen
engaged/retained in work, this also goes to shawttiere have been violation of the provisionseftion
25G & H of the Act. Another contention, which haseh advanced by the Ld. counsel is to this effeatt t
since the respondent has not stepped into the ssitbex, there is no such material, whatsoevergoord,
which could go to prove its defence. By merely eixang one of the workers namely Shri Ramesh Chand
(RW-1), the defence version that the petitioner ledtcthe job, on his own, in order to work in soprévate
firm, is not proved.

9. On the other hand, Ld. Counsel appearing dralbef the respondent has urged with
vehemence that the services of the petitioner leath engaged as a casual worker and that he leftatie
on his own. Moreover, now the work stands completduais, when the petitioner, on his own, had ledt t
job and also that the work is complete, it canreosaéid that there has been any violation of theigians of
the Act. In support of his contentions, the Ld. @sel has relied upa2008 ACJ 1700, Om Prakash Batish
Vs. Ranjit and othersLatest HLJ 2006 HP 116, State of HP & others Vs.eBiding Judge & another and
Latest HLJ 2006 834, State of HP & Ors. Vs. Bir gimand another.

10. Undoubtedly, Ld. Counsel for the respondeytputting reliance on 2008 ACJ 1700 (supra)
has urged that a person, who is employed for adamperiod for carrying out repair work in a resitial
house, is not a workman but this ruling is of niphe the respondent because in the instant cdsesihot
been proved that the services of the petitioner badn engaged for doing a work, which was for
short/limited period. On the contrary, it is quéeident that the work, being performed by him (atier),
was of continuous/permanent nature.

11. The stand of the respondent is that theipe¢it was a casual labourer and that he had
abandoned the work, on his own, in order to workh@her wages in the factories, being set up aaKal
Amb. The respondents in support of their defencee hexamined Shri Ramesh Chand (RW-1), who
tendered his affidavit Ex. R-1 in his chief exantiom. In his affidavit, he has stated that the tmeier had
left the Temple Construction work, on his own asmas employed by a private unit, M/s Pritam Eleetis
Pvt. Ltd. at Kala Amb. When the Temple started mawk, he (petitioner) had been sent a messagegdhrou
him (RW-1), to join the job but of no avail. In tikeoss examination, he stated that for the lastll§ears,
he has been working as Mason with the Temple Tawst that the petitioner had also been working
alongwith him. He admitted that he (petitioner) te&n engaged in the year, 2004. No written ordéc
had been sent through him, to the petitioner, ito liis duties. He admitted that his version ishig effect,
that all the workers (about 100), had been terrathay the trust.

12. From the evidence, which has been led bydhpondents, it has not been proved that the
petitioner had abandoned the job, on his own. | mayntion that the respondents have neither takgn an
steps to produce any documentary evidence thapdtigoner has been employed in private unit ataKal
Amb nor examined any person from that unit in supgereof. In these circumstances, the case l&adre
upon by the respondent (supra), has no applicalilithe present case. It is also to be noted ttiat_d.
Counsel for the petitioner has rightly argued giate, the respondents have neither examined thgradm
or the Administrator of the respondents Trustdi$ence that the petitioner had abandoned theojolhis
own, is also not proved.

13. In his affidavit, Ex. P/A, the petitioner (P¥Y, has supported all the material facts, on oath,
including that he had worked for 240 days in eagker@ar year before his services had been terniniee
has denied that his services had been engageécstibjthe availability of work and that at presém has
been working with private Industries at Kala Amb.
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14. According to Shri Harish Sharma (PW-2), Atssis Manager, Accounts, in the Temple
Trust, the petitioner had been engaged as beldaglin 2004 and worked till 30.6.2007, when hivises
had been disengaged, after the completion of wwithout notice and compensation. S/Shri Jagat Singh
Chetan, Sita Ram and others are junior to theiget¢it and that they are still working with the resgent.
In the cross examination, he admitted that theipe&r had not been given regular appointment hathe
had left the job, on his own. He further admittedttthe petitioner had not completed 240 daysdalendar
year.

15. The petitioner has led positive oral evidet@rove his assertion that he had completed
240 days in the twelve calendar months precediadenmination. Even, from the statement of Shriigtar
Sharma (PW-2), it is revealed that he (petitiomad worked from Feb., 2004 to 30.6.2007. In theladfit
of Shri Ramesh Chand (RW-1), it has not been stigidthe petitioner had not completed 240 daythén
twelve preceding months from the date of his teatiim. Thus, | hold that the petitioner has suceddd
proving that he had completed 240 days in the veatlendar months preceding his termination.

16. From the statement of Shri Harish Sharma @Wtis further borne out that juniors to the
petitioner are still working with the respondenust. Although, the contention of the respondertbithis
effect that the petitioner had left the job, on d&wen, in order to work in private factories, on lég wages
but there is no reliable and cogent evidence, @orte to prove this assertion, particularly, whée t
evidence, led by the petitioner, is convincing aglihble. It has been held by our own Hae High Court
in latest HLJ 2007 (HP) 903 State of HP & Others Vsh&ag Ram & Anotherthat:-

“Plea of abandonment of job- merely raising théep of abandonment is nothing but has
to be established on the basis of facts. No faetstb substantiate the plea.”

17. From the evidence on record, it also standsaat that the juniors to the petitioner are still
in job. When such is the position, the terminatainthe services of the petitioner is in violatiohthe
provisions of section 25G & H of the Act. It hassheheld by our own Hahle High Court incase titled as
State of HP & Others V/s Bhatag Ram & Anr. as reped in latest HLJ 2007 (HP) 903hat :-

“Continuing of 240 days not necessary in 12 caflam months. It is not necessary to
workman to complete 240 days during 12 months fakihg the benefits of section 25-G
& 25-H of the Act.”

18. Since, on the record, it stands establishatjtiniors to the petitioner, as mentioned above,
are still in job, his termination, being in violati of the provisions of section 25 G & H of the Astillegal
and unjustified and also for want of complianceseftion 25F. Consequently, my answer to this issire
“Yes” accordingly.

Issue No.2

19. Ld. Counsel for the petitioner has contendétl vehemence that the petitioner is entitled
for full back wages because his services had beenirated illegally and in unjustified manner. O t
other hand, it has been argued on behalf of thgoreents that since the petitioner has failed twégtthat
he is not gainfully employed, he cannot be grariadk wages. In support of his such contention, Ld.
counsel placed relianckatest HLJ 2007 (HP) 306, Pawan Kumar Vs. HP Statedustrial Dev.
Corporation & Aar in which it has been held that“a workman is not entitle for back wages unless
establish that he is not gainfully employed for vehi purpose, the burden is on himLd. Counsel has also
relied upon2010 (1) SLJ (SC), 70, M/s Reetu Marbles Vs. Prakdwat Shuklain which it has been held
that" Payment of full back wages upon an order of termiit, being declared illegal, cannot be granted
mechanically. It has been further held thalt does not automatically follow that reinstatementust be
accompanied by payment of full back wages even tfeg period when the workman remained out of
service and contributed little or nothing to the dlustry’.

20. In the instant case, the petitioner has ediany convincing and reliable evidence that after
his disengagement/retrenchment, he has not beefulijpiemployed. Moreover, keeping inview the peério
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for which he had remained engaged and also thé pegition, as stated above, | am of the consideied

that he (petitioner) is not entitled to be grantedtk wages. However, since his services were tetetn
against the provisions of the Act, he is entitledeé reinstated, with seniority and continuity @ndce but
without back wages. Thus, my answer to this issue TYes” accordingly.

Issue No.3

21. An objection has been taken by the resportti@ntthis court has no jurisdiction to try this
reference as the respondents Trust is not an Irydost this objection does not hold good in viewttod law
laid down by theConstitutional Bench of Hon’ble Supreme Court, in9Z8 (2) SCC 213,Banglore Water
Supply and Sewerage Board Vs. A. Rajappawhich it has been held that educational instng and
research centres are Industries. It has furthen bedd that a University is an Industry particufawith
respect to small workers like Mali, Chowkidars, @arters etc. and as such on the strength of ttiigrent,
it can be safely concluded that the respondentg@rerned by the Act, especially in case of théydaage
workers. Consequently, my answer to this issue #lD".

RELIEF

As a sequel to my findings on the aforesaid issthes claim of the petitioner is allowed and it is
ordered that he(petitioner) be reinstated in servigith seniority and continuity but without baclages,
from the date of his termination i.e 2.7.2007 Cousatly, the reference stands answered in favotneof
petitioner and against the respondent. Let a cdhis award be sent to the appropriate governrfemt
publication in official gazette. File, after comiie be consigned to records.

Announced in the open court today this day of Zhie, 2010 in the presence of parties counsels.

By order,
A.S JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.
Camp at Nahan.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INBTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA
Ref no. 18 of 2002
Instituted on 17.1.2002.
Decided on. 9.6.2010.

Prem Chand S/o Shri Bhagirath R/o Village Drunia®@ Kuhanr, Tehsil Arki, District Solan, HP.

..Petitioner.
VS.
The General Manager CMC Ltd. Jeevan Vihar-3, Saméarg, New Delhi 110001.
Respondent.
Reference under section 10 of the Industrial Qtisp Act, 1947.
For petitioner: Shri Shashi Shirshoo, Advocate.
For respondent: Shri Sandeeep Mahajan, Advocate.
AWARD
1. The reference for adjudication, sent by therayriate government, is as under:-

"Whether the termination of services of Shri Prem &id (Care Taker) S/o Shri
Bhagirath w.e.f. 28.4.1997 after completing one ntlonleave but not accepting the
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resuming of duty after leave by the General Manag&MC Ltd. Jeevan Vihar, Sansad
Marg, New Delhi, 110001 and without complying theopisions of the Industrial disputes
Act, 1947 is proper and justified? If not, what fef of service benefits i.e salary,
continuation of service and compensation, the abewerkman is entitled to?”

2. Briefly, the case of the petitioner is that, llad joined as care taker with the respondent,
CMC Ltd. Holiday Home, Hira Mount Murray Field EsaNav Bahar, Chowk Chotta Shimla (hereinafter
referred respondent/Holiday Home), in May 1986 amtked continuously, without any break till May,
1997. Initially, his salary was Rs. 400/- per morflowever, from time to time, the same was beirvisesl
and that lastly, he was drawing Rs. 2800/- per momhen his services were dispensed with by the
respondent. Although, he had also worked over tiotethe wages to this effect were not paid to hid a
that the same come to Rs. 2,35,000/- @ Rs. 7.06qer In the Holiday Home, he used to do all types
work such as booking, cooking, management ethdmtonth of May, 1997, he was on leave for one mont
and that on 1.6.1997, when he came to join theedulie was told that his services stood terminated.
21.5.1997 and that the same are no longer requinedach calendar year, he had completed 240 days.
Since, his services had been terminated withoutraige and compensation in violation of the primris
of section 25F of the Industrial Disputes Act, 1§@reinafter referred Act), he deserves to bestatad in
service with all the consequential benefits.

3. The claim has been contested on having raigesdliminary objections including
maintainability, time barred and suppressing makdaicts. On merits, it has been pleaded that atthpthe
petitioner was working in he Holiday Home but hel Im@ver been employed as Care Taker/workman by the
respondent. In fact, he was working as a part tivagker, as and when his services were requirethen
peak season. It is further maintained that he Wwasemployee of M/s Hemkunt Company, New Delhi
(hereinafter referred as Company) and that in otaleun the Holiday Home, the respondent had ertjage
the services of the Company which was dealing oviding various security and personnel services to
different companies. The respondent had also appeshthe Company for providing a care taker for the
Holiday Home and thereafter, the Company engagedehvices of the petitioner as care taker. Thesgjag
allowances and other benefits were being paid ¢optttitioner by the Company, directly. At no podrft
time, the respondent had engaged or paid any wegése petitioner. It is specifically denied thaet
petitioner had worked continuously and without d&mgak, since May, 1986 to May, 1997. Further, at no
point of time, the respondent had executed anyeaggeat in respect of the terms and conditions of the
services of the petitioner. Since, the salary ® ptitioner was being paid by the Company, hisgall
claim for the arrears is absolutely wrong and inectt As per the information of the respondent, the
petitioner had already settled his account with@enpany on 24.4.1997 towards full & final settletne
Since, he had already settled his claim, there neasccasion for him to have come and join the sesvi
again in the month of June, 1997. The petitionedeun section 15(2) of the payment of wages Act, dad
filed a petition, before the Executive Magistr&@@jmla which was dismissed.

4, By filing rejoinder, he has reiterated that ted remained the worker/employee of the
respondent, by specifically denying that his sawsihad been engaged by the Company and that on
24.4.1997, he had settled his claim as full & fir@ther pleas, as taken up by the respondent,dalsied,
by further reaffirming his own allegations.

5. Pleading of the parties, gave rise to thefalhg issues, which were struck on 5.12.2005.
1. Whether the petitioner has been wrongly retred by respondent in May, 1997 without
complying with the provisions of Industrial DispsatAct, 19477 If so, its effect?
OPP.......
2. If issue no.1 is proved in affirmative, to winalief of service benefits, the petitioner is
entitled to?
OPP........
3 Whether the petition is bad for non joinded amsjoinder of necessary parties?
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4. Whether there is no relationship of employeg @mployer between the parties? If so, its
effect?
OPR.........
5 Whether the petition is not maintainable, @wiof similar case, decided by SDM, Shimla?
OPR..........
6. Relief.
6 | have heard the learned counsel for thegmetnd have also gone through the record of the

case carefully.

7. For the reasons to be recorded hereinaftelevdiscussing issues for determination my
findings on the aforesaid issues are as under.

Issue No.1 No
Issue No.2 becomes redundant.
Issue No.3 Yes.
Issue No.4 Yes.
Issue No.5 No.
Relief. Reference answered against the petitjigregroperative part of award.
REASONS FOR FINDINGS.
Issue No.1
8. The contention of the petitioner is to thifeef that his services had been engaged as Care

Taker by the respondent for its Holiday Home siédaat Navbahar Chowk, Chotta Shimla, in the mofith o
May, 1986.

9. The defence version is that he (petitionerk e employee of the Company, whose
services had been provided to the respondent, s Taker, for the Holiday Home and that the wages a
other allowances were also being paid to him byGbmpany.

10. The deposition of the petitioner (PW-1), asthis effect that on 26.5.1986, he had been
engaged as Care Taker by the respondent and wakeslich till 31.5.1997, when his services were
terminated without notice and payment of compeasatin every calendar year, he had worked for more
than 240 days. In the cross examination, he hasdstd having filed his appointment letter on tleeard.

He denied that to the respondent, he had not apfiigjob and that he had not completed 240 daymin
calendar year preceding his termination. He furttestied that he had been appointed through the &aynp
and that his services were being taken only dysaak season. He further denied of having settiedlhim
as full & final with the company.

11. Shri Hari Ram (PW-2), had worked with the @amy as Sweeper w.e.f. Jan. 1993 to April,
1996. According to him, he knows the petitionerpwtad been working as Care Taker with the respdnden
prior to his (PVls) joining. They used to draw salary, from Shri distPipal, Administrative Officer of the
Company, at Shimla. In the cross examination, &tedtthat he used to draw salary in cash from Airok
Pipal. The petitioner used to receive salary thholognk Draft from Delhi. He denied that the Banlafbr
was being sent by the Company and that the petitibad been its employee.

12. Shri Sachin Sunder (RW-1), has produced thkosty letter Ex. RW-1/A. According to
him, the petitioner used to work with the resporndarn he was the employee of the Company who used t
pay him (petitioner) salary. With the Company, petitioner) had effected a compromise. The cas&hwh
the petitioner had filed against the respondentpByment of wages has been dismissed by the Executi
Magistrate, Shimla, as per the copy of order, EW/-RB. The petitioner was not their employee. le th
cross examination, he admitted that he (petitiohad worked from May, 1986 to May, 1997. He expedss
his lack of knowledge that in the year 1997, thitipaer had availed leave for one month and tha¢mvhe
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came to join his duties, he was not allowed to lde $ame. Envelop of letter dated 22.8.1996, is of
respondent which is Ex. R-1/A-2.

13. The petitioner has not brought, on recorg, such documentary evidence which could go
to show that on having applied to the respondeist,shrvices had been engaged as Care Taker for the
Holiday Home situated in Navbahar Chowk, Chottan®&i Even, no appointment letter has been brought
on record. | would also like to observe that thditipmer has neither brought on record the attendan
register nor took any steps to get such registedymred, before this Court, in order to show thamdean
employee/worker of the respondent, he had beeningahis presence. Further, neither in the petition
while appearing in the witness box as PW-1, hestated that in what manner the salary/wages weng be
paid to him. In the statement of Shri Hari Ram (RWit has come that the respondent used to pay his
salary, in cash, through Shri Ashol Pipal, durihg period, he remained engaged as sweeper with the
respondent. According to him, the petitioner useddceive his salary through Bank Draft from Delhi.
Undoubtedly, he has denied that the salary to #igigner was being sent by the Company but from hi
such deposition, it is quite apparent that thetipagr was not being paid salary, in cash, by @lstiok
Pipal, Administrative Officer of the respondent.eThetitioner has also not brought on record any suc
evidence that before proceeding on one month')d@shad applied to the respondent. As a mattircof
the petitioner has failed to bring on record anghsdocument which could go to show that he had been
employed/engaged by the respondent and that itheasespondent who used to pay him the salary/wages
In the absence of such proof, the plea of the medgmt which has been duly supported by Shri Sachin
Sunder (RW-1), deserves to be believed and relied .uAt this stage, | would like to point out thiaé best
evidence which the petitioner was required to addibefore this Court could have been regarding the
payment of wages, by the respondent, to him, eitheash or through Bank Draft. In case, he wagadei
paid salary/wages in cash, he could have provesl fdt by getting summoned the salary register,
maintained by the respondent, on which he useditdip signatures in token on having received tiarg.

If the mode of payment of salary/wages was thrdBighk Draft/cheque by the respondent, this factadbel
proved from the records of the concerned Bank.tBeitpetitioner has failed to do so. Consequenthgld
that the petitioner has failed to prove that he thassmployee of the respondent.

14. It has been alleged by the petitioner tha&oh calendar year, he had completed 240 days.
The defence version is that his (petitioner) sewiwere being engaged as Care Taker only during pea
season, through the Company. The petitioner (PWag)stated that in every calendar year, he usedto
for more than 240 days but for proving the violataf section 25F of the Act, it was required of horhave
proved that in the twelve calendar months precedlisgtermination, he had completed 240 days. In the
instant case, the petitioner (PW-1) has admittedobvthaving produced any record which could gohtons
that in each calendar year, he had worked for 24@ éhcluding the year preceding his terminatiorals
been held bythe Hon’ble Supreme Court in 2009 (120) FLR 1007, Ranitagar Palika Vs. Babuiji
Gabhaji, Thakore & otherghat:

“The burden of proof lies on the workman to showat he had worked continuously for 240 days
for the preceding one year and it is for the workm#&o adduce evidence apart from examining
himself to prove that the factum of being in empiognt of the employer”.

To the similar effect, the law has been laid dowrHbn’ble Supreme Court in 2008 LLR 549, Sita
Ram & others Vs. Moti Lal Nehru Farmers Training Istitute.

15. From the evidence, which has been led byp#t@ioner, he has also not succeeded in
proving that before his termination, he had worked240 days in the twelve calendar months, under t
respondent. Consequently, |, without hesitatiord hioat the petitioner has failed to prove thatdesvices
had been wrongly retrenched by the respondenpritravention of the provisions of the Act. Accomlin
my answer to his issue is in”"No”.

Issue No.2

16. In view of my findings, on issue no.1, abawés issue becomes redundant.
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Issue No.3

17. From the very beginning, the stand of thpoadent is that the petitioner had been engaged
by the Company. Although, this defence version haen denied by the petitioner but it has been
specifically stated by Sachin Sunder (RW-1), thatpetitioner is the employee of the Company aatiib
was being paid salary by it. Even, from the evigeotShri Hari Ram (PW-2), it is revealed that sadary
to the petitioner was being sent from Delhi throBgmk Draft. In these circumstances, when theipeét
has failed to prove that his services had beengathhy the respondent, the defence plea that hehgas
employee of the Company assumes significance.Heojust and proper decision of this case, Compaas/ w
the necessary party. Definitely, this claim of tpetitioner, without having impleaded the Company
(Himkund) is bad for non joinder of necessary gatBy holding so, my answer to this issue is in™N

Issue No. 4

18. While deciding issue no.1, | have touchedidised relevant evidence regarding the alleged
relationship of employee and employer between theigs. Since, the petitioner has failed to bring o
record, the appointment letter, having been isdwedhe respondent and also that he was being paid
wages/salary by it, as well as my detailed disaussihile deciding issue no.1, | hold that therends
relationship of employee and employer between #tdigner and respondent. Accordingly, my answer to
this issue is in “No”.

Issue No. 5

19. Ex. RW-1/B, is the copy of order passed leyHEecutive Magistrate, Shimla (SDM), in an
application under section 15(2) of the payment afjes Act, 1936 for realization of wages, filed bg t
petitioner. Its perusal goes to show that the appbn, so filed by the petitioner, had been diseis In my
considered view, the dismissal of the said appboahas no relevancy, whatsoever, as far as theepte
claim of the petitioner is concerned because tineesia regarding the alleged entitlement of thetipeter
for reinstatement in service alongwith consequébgacfits. Apart from this, | may mention that tlaim
of the petitioner, which has been filed by himjrigpursuance of the reference, made to this Coyrthe
Labour Commissioner, which requires to be answdrnedhis Court. Thus, | hold that this petition is
maintainable despite the order, as aforesaid, gdsgahe Executive Magistrate, Shimla, attestedyoafp
which is Ex. RW-1/B. Accordingly, this issue is = in negative.

RELIEF

As a sequel to my findings on the aforesaid isstiessclaim of the petitioner is dismissed with the
result, the reference stands answered againstetiiteoper and in favour of respondent. Let a copyhis
award be sent to the appropriate government fofigatton in official gazette. File, after completidoe
consigned to records.

Announced in the open court today this day ofJthe, 2010 in the presence of parties counsels.

By order,
A.S JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT NAHAN

Ref no. 18 OF 2009.
Instituted on 4.4.2009.
Decided on. 25.6.2010.

Rattan Singh S/o Shri Ram Swaroop, R/o Village dfanala, P.O Verma Papri, Tehsil Nahan,
District Sirmour, HP.
..Petitioner.
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VS.

1. The Deputy Commissioner, District Sirmour aahan-cum-Chairman, Maha Mai
Balasundri, Trilokpur, Temple Trust, Tehsil NahBistrict Sirmour, HP.

2. The SDM, Nahan, District Sirmour-cum-Admingtr, Maha Mai Balasundri, Trilokpur,
Temple Trust, Tehsil Nahan, District Sirmour, HP.
..Respondents.
Reference under section 10 of the Industrial Ttisp Act, 1947.
For petitioner: Shri R.K Khidta, Advocate.
For respondent: Shri
AWARD
1. The reference for adjudication, sent by thereyriate government, is as under:

“Whether termination of the services of Shri Ratté®ingh S/o Shri Ram Swaroop, by the
Chairman-cum-Deputy Commissioner, Sirmour at NahaMaha Mai Balasundri,
Trilokpur Temple, Trust, Tehsil Nahan, District Smour and ii)Administrator-cum-SDM
Nahan, Maha Mai Baladundri.

2. In nutshell, the case of the petitioner ist tha was engaged as daily wage beldar on
18.2.1982 and worked as such for the constructimhrapair of HPSEB line under Chopal Division. fe t
month of March, 1986, his services were terminatédout assigning any reason. On his requests, d&e w
reengaged on 1.8.1996 and worked till 31.12.199%enwhis services were again terminated, without
assigning any reason. It has been alleged thguhigrs namely Dulchi Ram, Ravinder singh, Roshah L
and Murat Singh, continued to remain in job. Sinbkis, services were terminated in violation of the
provisions of section 25F, 25G & H of the Indudtiisputes Act, 1947 (hereinafter referred Act), he
deserves to be reinstated in service with all cgmsetial benefits.

3. The claim of the petitioner has been contesiedhaving raised various preliminary
objections including maintainability and limitatio®n merits, it has been asserted that the pegitibad
been engaged on 26.1.1982 and not on 8.2.1982eg®edland that he continued to work till 25.10.1,982
when he left the job, on his own. On 26.3.1984whs reengaged and worked till 25.8.1984, when h@ag
left the job on his own. Thereafter, he was agaéngaged on 4.8.1996 and continued to work till. 2998
with some breaks. The services of the petitionériever been terminated. On the contrary, he Hathie
job, on his own, without assigning any reason. Byithe period, he remained in job, he had availigiw
breaks. In no calendar year, he had completed a4§. & has been denied that the juniors to thitiquesr
have been retained in job. The persons, who hase bamed by the petitioner, are senior to him.Heuyt
Since they had not left the job, they continuedeimain on the rolls of the respondent. Other atlega
denied.

4, By filing rejoinder, the petitioner has reafiied his own allegations by denying those of the
respondent.
5. Pleadings of the parties gave rise to thefatg issues which were struck on 2.12.2005.
1. Whether the services of the petitioner havenkibegally terminated by respondent without
complying with the provisions of Industrial DispsatAct, 19477 If so, its effect?
OPP.......
2. If issue no.1l is proved in affirmative, to winalief, the petitioner is entitled to?
OPP........
3. Whether the petition in the present form ismaintainable?
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4, Relief.

6. | have heard the learned counsel for thegsaethd have also gone through the record of the
case carefully.

7. For the reasons to be recorded hereinaftelevdiscussing issues for determination, my
findings on the aforesaid issues are as under.

Issue No.1  Yes.
Issue No.2  Entitled to reinstatement in servidgth wgeniority and continuity but without back

wages.
Issue No.3  No.
Relief. Reference answered in favour of the joetir and against the respondent, per

operative part of award.
REASONS FOR FINDINGS
Issue No.1

8. The petitioner has assailed his terminatiomfwl.3.1998, on two grounds, i.e. his services
were terminated in violation of the provisions etson 25F of the Act and also that his juniors tit in
service and for this reason, his termination haste violation of the provisions of section 25Gof the
Act.

9. On the contrary, the defence version is te d¢fiect that at no point of time, the services of
the petitioner had been terminated, but on eachsiag, he had left the services on his won. It een
denied that the persons junior to the petitionenamed, have been retained in service.

10. While appearing in the witness box as PWh&, fetitioner has supported all the material
facts including that juniors to him namely S/Shrl€hi Ram, Ravinder, Kalyan etc. are still in jate
further stated that the respondent, intentiona#lyminated his service, so that he could not cote&0
days in any calendar year and also used to givebnagaks during the period when he remained in job.
Before terminating his services, neither any notiad been given to him nor compensation. In thessro
examination, he admitted of not having completed @dys in any calendar year but denied to haveHeft
job, on his own and also that his juniors are ngbb.

11. Shri Bansi Lal, RW-1, has proved the manadngst Ex. RA of the petitioner. According to
him, the services of the petitioner had never beeminated by the respondent but he left the jobhis
own. No juniors to the petitioner have been engdmetthe respondent when the petitioner left the jplihe
cross examination, he has stated that, orally #tiéigner had been asked to resume his duties.died
that Ravinder Singh etc. are juniors to the petdio

12. | may point out that, it has been allegedtly petitioner that his services have been
terminated in violation of section 25F of the Aaiteither from his oral evidence nor documentary
evidence, on record, including Ex. RA (mandays @hdr has been proved that in the twelve calendar
months preceding his termination, he had compl2téddays. The provisions of section 25F were requir
to be complied with by the respondent, only if, thetitioner had completed 240 days preceding his
termination. Since, it has not proved that he hadpieted 240 days in any calendar year, includiveuve
calendar months preceding his termination, higyatletermination cannot be said to be illegal & stified
for violation of the provisions of section 25F difet Act. It has been specifically stated by thetjoeter
(PW-1) that juniors to him namely Dulchi Ram, Raién kalian etc. are still working with the respontde
and that he had never left the job, on his ownc&ithe plea taken by respondent is to this effettthe
petitioner had, himself, left the job, it was remudi of the respondent to have proved this factdgent and
reliable evidence. In the statement of Shri BaranRRW-1), it has come that no notice had beenteem
petitioner to resume his duties. Undoubtedly, hediso stated that, orally, he (petitioner) hachtesked to
resume duties but his such version does not insmiomfidence for want of independent
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corroboration/support. It has been held by our élenible High Court inatest HLJ 2007 (HP) 903 State of
HP & Others Vs. Bhatag Ram & Anothérat:-

“Plea of abandonment of job- merely raising thegal of abandonment is nothing but has to be
established on the basis of facts. No facts ledubstantiate the plea.”

13. Thus, keeping in view the evidence on reeardvell as law laid down in the ruling (supra),
| have no hesitation in holding that the respondest failed to prove that the petitioner had leé job on
his own.

14. In the petition, the names of S/Shri Ravirfsieigh, Roshan Lal, Dulchi Ram, Murat Singh
& Kalyan Singh have been specifically mentionegama 2, who, as per the petitioner, are juniorito dnd
still in job. In his statement, before this cows, PW-1, he (petitioner) has supported this facbath. The
respondent has not brought on record any such dextamny proof which could go to show that the above
named persons are either not junior to the pettiam that they are not still in job with the resgdent. In
the absence of any such evidence, led by the rdeptinthe evidence led by the petitioner to theafthat
his juniors are still in service, is required to believed and relied upon. It has been held by awn
Horible High Court incase titled &tate of HP & Others V/s Bhatag Ram & Anr. as reped in latest
HLJ 2007 (HP) 903that :-

“Continuing of 240 days not necessary in 12 calemdnonths. It is not necessary to workman to
complete 240 days during 12 months for taking thenkfits of section 25-G & 25-H of the Act.”

15. Since, on the record, it stands establishatjtiniors to the petitioner, as mentioned above,
are still in job, his termination, being in violati of the provisions of section 25 G & H of the Astillegal
and unjustified. Consequently, my answer to trggesis in “Yes” accordingly.

Issue No.2

16. Since, the petitioner has failed to prove tfe has not been gainfully employed after his
termination, I, without hesitation, hold that henist entitled for back wages. However, since hivises
were terminated against the provisions of the Ad,is entitled to be reinstated, with seniority and
continuity in service but without back wages. Thuag,answer to this issue is in “Yes” accordingly.

Issue No. 3

17. It is not understandable as to why this jetiis not maintainable in the present form,
particularly, when it has been filed in pursuanoethe reference made to this Court by the Labour
Commissioner. Apart from it, the learned counselréspondent could not explain as to why this joetits
not maintainable in the present from. Accordingly,holding it to be maintainable, my answer to fhfie
is in “No”.

RELIEF

As a sequel to my findings on the aforesaid issthes claim of the petitioner is allowed and it is
ordered that he(petitioner) be reinstated in sepwth seniority and continuity but without baclages,
from the date of his termination i.e 1.3.1998. Gapuently, the reference stands answered in faviotireo
petitioner and against the respondent. Let a cdphis award be sent to the appropriate governrfant
publication in official gazette. File, after comiim be consigned to records.

Announced in the open court today this day of&the, 2010 in the presence of parties counsels.

By order,
A.S JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.
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IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref no. 19 of 2007.
Instituted on 16.3.2007.
Decided on. 5.6.2010.

Mela Ram S/o Shri Vija Ram R/o Village & P.O Siniy Tehsil, Kumarsain District Shimla,
HP.
..Petitioner.

VS.

The Executive Engineer, Electrical Division, HEEBSEumarsain, District Shimla, HP.
..Respondent.

Reference under section 10 of the Industrial Ttisp Act, 1947.

For petitioner: Shri H.C Sharma, Advocate.
For respondent: Ms. Sharmila Patial, Advocate.

AWARD
1. The reference for adjudication, sent by thereyriate government, is as under:-

“Whether the termination of services of Shri Mel@am S/o Shri Vija Ram workman by
the Executive Engineer, Electrical Division, HPSEB umarsain, District Shimla, HP
w.e.f. 25.3.1998 without complying the provisioristbe Industrial Disputes Act, 1947 as
alleged by the workman is proper and justified?ribt, what relief of service benefits and
amount of compensation, the above aggrieved workrsantitled to”.

2. Briefly, the case of the petitioner is thatwes engaged as daily wager in the year 1994 at
electrical Sub Division, HPSEB, Baragaon, whererémained till September, 1997. Thereafter, he was
posted under Asistant Engineer, Electrical Sub dovi, Thanadhar and continued during the year 1998
when his services were orally disengaged. It isgaltl that juniors to him namely S/Shri Ram Lal Budh
Ram, Chaman Lal, Ghanshyam, Satyadev and Jag Bestitrin job. In order to deprive him from being
regularized, his services were disengaged arbitrdtris further asserted that he had also asséie illegal
termination before the Administrative Tribunal.Ftre reason that his services had been illegally
disengaged, he deserve to be reinstated with aflempiential benefits.

3. The claim of the petitioner has been contestedhe plea that he had left the job on
25.1.1995, from Electrical Sub Division, HPSEB Bgran. He again got enrolled his name under Assistan
Engineer, Electrical Sub Division, HPSEB Kumarsaie.f. 25.2.1996 onward and worked till 24.9.1997.
Again, he got himself enrolled under Electrical Snivision, HPSEB Thanadhar on 7.1.1998 where he
worked upto 24.3.1998. His services stood automi@tidisengaged because he had been engaged fay doi
seasonal work and that the same came to an enihanithere were no further funds. The petitionet hat
completed 240 days. It has been denied that junitke petitioner are still in job. O.A which haden
filed by the petitioner stood dismissed as withdram 18.12.2003. Other allegations denied.

4, By filing rejoinder, the petitioner reaffirméds own allegations by denying those of the
respondent.

5. Pleadings of the parties gave rise to th@fahg issues which were struck on 3.1.2008.

1. Whether the services of the petitioner havenbilegally terminated w.e.f. 25.3.1998

without complying with the provisions of Industrialsputes Act, 19477 If so, its effect?
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2. If issue no.1 is proved in affirmative, to winalief, the petitioner is entitled to?
OPP........
3. Whether the petition in the present form ismaintainable?
OPR........
4. Relief.
6 | have heard the learned counsel for thegmetnd have also gone through the record of the

case carefully.

7. For the reasons to be recorded hereinaftelevdiscussing issues for determination, my
findings on the aforesaid issues are as under.

Issue No.1  Yes.
Issue No.2  Entitled to reinstatement in servid weniority and continuity but without back

wages.
Issue No.3  No.
Relief. Reference answered in favour of the joetiir and against the respondent, per

operative part of award.
REASONS FOR FINDINGS
Issue No.1

8. Ex. PR-1, the mandays chart of the petitiogees to show that he had worked w.e.f.
25.6.1992 to 24.3.1998, as per number of days, ioma®t in the same. Its perusal goes to show that
preceding twelve calendar months from the dateisofieged termination, he had not completed 246.da
Although, in his statement, made before this Cdhg,petitioner has stated of having completed@4 in
every calendar year preceding his termination bsitduch version cannot be believed on the face of
documentary evidence (Ex. PR-1). Even Shri Kehaglsi(PW-1/PW-3), who has been examined by the
petitioner, does not support this fact that he bahpleted 240 days in any calendar year precedmg h
termination. Thus, the alleged termination of tiedéitner in violation of section 25F of the Actrreot be
said to have been proved on record.

9. Another plea, taken by the petitioner is tlmiors to him are still in service and in his
statement before this Court as PW-2, he has sthiedact, on oath, by deposing that S/Shri Satga,D
Ghanshyam, Puran Vir, Chaman Lal & others, whojamér to him are still in job and are still worlkjn
His such version, on this score, has gone unchgilbdor want of cross examination. Even Shri Kehar
Singh (PW-1/PW-3), supports this fact that, sixdaet, who have been engaged, alongwith the pedition
are still working on the order of Administrativeifunal. From the statement of Shri D. Padam (RWt13,
revealed that juniors to the petitioner are workimghe department because they have completedi@¢d
in a calendar year.

10. From the evidence, as discussed aboveniistaroved that juniors to the petitioner are still
in job. Undoutbely, in the statement of Shri Kelsngh (PW-1/PW-3), it has come that juniors to the
petitioner are in job on the order of AdministratiVribunal but his such version does not go to weake
case of the petitioner as far as the contravendibthe provisions of section 25G & H is concerned.
Moreover, no such documentary evidence has beambtmn record which could go to show that their
services have been retained/engaged on the oriidrs State Tribunal. It has been held by our ovem'ble
High Court incase titled &State of HP & Others V/s Bhatag Ram & Anr. as reped in latest HLJ 2007
(HP) 903.that :-

“Continuing of 240 days not necessary in 12 cal@mdnonths. It is not necessary to workman to
complete 240 days during 12 months for taking thenkfits of section 25-G & 25-H of the Act.”
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11. Since, on the record, it stands establishatjtiniors to the petitioner, as mentioned above,
are still in job, his termination, being in violati of the provisions of section 25 G & H of the Aistillegal
and unjustified. Consequently, my answer to trggesis in “Yes” accordingly.

Issue no.2

12. Since, the petitioner has failed to prove ti@has not been gainfully employed after his
termination, |, without hesitation, hold that henist entitled for back wages. However, since hivises
were terminated against the provisions of the Ad,is entitled to be reinstated, with seniority and
continuity in service but without back wages. Thuag,answer to this issue is in “Yes” accordingly.

Issue no.3

13. It is not understandable as to why this jetiis not maintainable in the present form,
particularly, when it has been filed in pursuanoethe reference made to this Court by the Labour
Commissioner. Apart from it, the learned counselli@ respondent could not explain as to why thigtipn
is not maintainable in the present from. Accordinddy holding it to be maintainable, my answer his t
issue is in “No”.

RELIEF

As a sequel to my findings on the aforesaid issties claim of the petitioner is allowed and it is
ordered that he(petitioner) be reinstated in serwvigith seniority and continuity but without baclages,
from the date of his termination i.e 25.3.1998. €amuently, the reference stands answered in fafaiie
petitioner and against the respondent. Let a cdphis award be sent to the appropriate governmant
publication in official gazette. File, after comiie be consigned to records.

Announced in the open court today this day ofJthe, 2010 in the presence of parties counsels.

By order,
A.S JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT NAHAN.

Ref no. 19 of 2009.
Instituted on 4.4.2009.
Decided on. 25.6.2010.

Dhani Ram S/o Atara Ram, R/o Village Dhakara, Fébma Papri, Tehsil Nahan, District

Sirmour, HP.
Petitioner.
VS.
1. The Deputy Commissioner, District Sirmour athdn-cum-Chairman, Maha Mai
Balasundri, Trilokpur, Temple Trust, Tehsil NahBistrict Sirmour, HP.
2. The SDM, Nahan, District Sirmour-cum-Admingtr, Maha Mai Balasundri, Trilokpur,
Temple Trust, Tehsil Nahan, District Sirmour, HP.
Respondents.

Reference under section 10 of the Industrial Qtisp Act, 1947.

For petitioner: Shri R.K Khidta, Advocate.
For respondent: Shri A.K Rewal, Advocate.
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AWARD

1. The reference for adjudication, sent by thereyriate government, is as under:

“Whether termination of the services of Shri HusaSingh S/o Dhakara Ram, by the
Chairman-cum-Deputy Commissioner, Sirmour at NahaMaha Mai Balasundri,
Trilokpur Temple, Trust, Tehsil Nahan, District Sinour and ii) Administrator-cum-SDM
Nahan, Maha Mai Baladundri, Trilokpur Temple TrustTehsil Nahan District Sirmour,
HP without complying the mandatory provisions ofahndustrial Disputes Act, 1947 |
legal and justified? If not, what relief of servicbenefits, including seniority, back wages
and compensation, the above aggrieved workman igtled to”. \

2. In nutshell, the case of the petitioner ig timwas engaged as beldar, by the Temple Trust
Committee, Maha Mai Balasundri, Trilokpur, Templeudt, Tehsil Nahan, District Sirmour, HP, on daily
wages in the month of September, 2004 and workexiets till 18.7.2007. On 19.7.2007, his servicesewe
orally terminated, by the Temple Administrator, watit serving any notice and paying retrenchment
compensation, in violation of the Provisions of thdustrial Disputes Act, 1947 (hereinafter refdréect).
Initially there was a Temple Committee which, ire thear, 1999, was taken over by the Trust, which is
headed by its Chairman (Deputy Commissioner). Tfiog) the year 2004, the Temple Administration, has
been under the Trust and respondent no.1, its @haairand respondent no.2, the Administrator. fiaiigher
averred that the petitioner had completed 240 dagmch calendar year. Moreover, juniors to him elsgm
S/Shri Jagat Ram & Ramesh Kumar are still workinghis way, he deserves to be reinstated withhal
consequential benefits as his services have beintged in violation of the mandatory provisiorfsttoe
Act.

3. The claim of the petitioner has been contestechaving raised preliminary objections
including jurisdiction. On merits, it has been atexk that the petitioner had been engaged as casulkér
by the respondents during the construction of theilding. Since, new industries were being setaifKala
Amb, he (petitioner) left the work, on his own,drder to work in the industries, on more wagekak been
denied that the services of the petitioner had beeninated by the respondents. Other allegatiensed.

4, By filing rejoinder, the petitioner has reatffied his own allegations by denying those of the
respondent.

5. Pleadings of the parties gave rise to the@fatg issues which were struck on 28.8.2009.

1. Whether the termination of the services offtagtioner by Chairman-cum-Deputy

Commissioner, Maha Mai Balasundri, Temple TrushslleNahan & Administrator-cum-
SDM, Nahan Maha Mai Balasundri, Temple Trust, Nal®ilegal and unjustified as

alleged?
OPP.......
2. If issue no.1l is proved, to what relief ofvdee benefits including seniority and back wages,
the petitioner is entitled to?
OPP........
3. Whether this court has no jurisdiction tottris reference?
OPR........
4. Relief.
6. | have heard the learned counsel for thegmetnd have also gone through the record of the
case carefully.
7. For the reasons to be recorded hereinaftelevdiscussing issues for determination, my

findings on the aforesaid issues are as under.
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Issue no.1 Yes.

Issue no.2 Entitled to reinstatement in servidh weniority and continuity but without back
wages.

Issue no.3 No.

Relief. Reference answered in favour of the joekir and against the respondent, per

operative part of award.

REASONS FOR FINDINGS
Issue no.1

8. Ld. Counsel for the petitioner has submitteat tn order to defeat the provisions of the Act,
so that the petitioner may not complete 240 dagtiphal breaks were being given. He further urtjeat
since the petitioner had remained in work for saidbng period, it clearly goes to show that thekwsas of
continuous/permanent nature. He also submittedsthaé the services of the petitioner had beemdeged
without notice and retrenchment compensation, #meesis illegal and unjustified for being in viotati of
the provisions of the Act. Further, as it standsvpd on record that the juniors to the petitiongvenbeen
engaged/retained in work, this also goes to shawttiere have been violation of the provisionseudtion
25G & H of the Act. Another contention, which haseh advanced by the Ld. counsel is to this effeatt t
since the respondent has not stepped into the ssitbeX, there is no such material, whatsoevergoard,
which could go to prove its defence. By merely eixang one of the workers namely Shri Ramesh Chand
(RW-1), the defence version that the petitioner leficthe job, on his own, in order to work in soprévate
firm, is not proved.

9. On the other hand, Ld. Counsel appearing dralbef the respondent has urged with
vehemence that the services of the petitioner leath engaged as a casual worker and that he leftdtie
on his own. Moreover, now the work stands completdais, when the petitioner, on his own, had ledt t
job and also that the work is complete, it canroshid that there has been any violation of theigiams of
the Act. In support of his contentions, the Ld. @sel has relied upa2008 ACJ 1700, Om Prakash Batish
Vs. Ranjit and othersLatest HLJ 2006 HP 116, State of HP & others Vs.eBiding Judge & another and
Latest HLJ 2006 834, State of HP & Ors. Vs. Bir gim and another.

10. Undoubtedly, Ld. Counsel for the respondeytputting reliance on 2008 ACJ 1700 (supra)
has urged that a person, who is employed for adumperiod for carrying out repair work in a resitial
house, is not a workman but this ruling is of nipte the respondent because in the instant cdsesihot
been proved that the services of the petitioner badn engaged for doing a work, which was for
short/limited period. On the contrary, it is quéteident that the work, being performed by him (jatier),
was of continuous/permanent nature.

11. The stand of the respondent is that theipe¢it was a casual labourer and that he had
abandoned the work, on his own, in order to workh@her wages in the factories, being set up aaKal
Amb. The respondents in support of their defense lexamined Shri Naresh Kumar (RW-1), who tendered
his affidavit Ex. R-1 in his chief examination. lis affidavit, he has stated that the petitioned ledt the
Temple Construction work, on his own as he was eyl by a private unit, M/s Pritam Electricals Rt
at Kala Amb. When the Temple started new work, petifjoner) had been sent a message through him
(RW-1), to join the job but of no avail. In the smexamination, he stated that for the last 7 yémrdas
been working as Mason with the Temple Trust andtti@petitioner had also been working alongwitim.hi
He admitted that he (petitioner) had been engagdhle year, 2004. No written order/notice had besmt
through him, to the petitioner, to join his dutiéte admitted that his version is to this effechtthll the
workers (about 100), had been terminated by thst.tru

12. From the evidence, which has been led bydhpondents, it has not been proved that the
petitioner had abandoned the job, on his own. | maytion that the respondents have neither takgn an
steps to produce any documentary evidence thapdtigoner has been employed in private unit ataKal
Amb nor examined any person from that unit in supgiereof. In these circumstances, the case l&adre
upon by the respondent (supra), has no applicalilithe present case. It is also to be noted ttiat_d.
Counsel for the petitioner has rightly argued giate, the respondents have neither examined tagrdn
or the Administrator of the respondents Trustdi$ence that the petitioner had abandoned theojolhis
own, is also not proved.
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13. In his affidavit, Ex. P/A, the petitioner (P¥Y, has supported all the material facts, on oath,
including that he had worked for 240 days in eagker@ar year before his services had been terninkie
has denied that his services had been engageécttijthe availability of work and that at presdm has
been working with private Industries at Kala Amb.

14. According to Shri Harish Sharma (PW-2), Atssis Manager, Accounts, in the Temple
Trust, the petitioner had been engaged as beld8ejptember, 2004 and worked till 18.7.2007, when hi
services had been disengaged, after the completiamrk, without notice and compensation. S/Shgala
Singh, Chetan, Sita Ram and others are junior ¢opititioner and that they are still working withet
respondent. In the cross examination, he admittetthe petitioner had not been given regular appwnt
and that he had left the job, on his own. He furti@mitted that the petitioner had not completed @dys
in a calendar year.

15. The petitioner has led positive oral evidetw@rove his assertion that he had completed
240 days in the twelve calendar months precediadgenmination. Even, from the statement of Shriigtar
Sharma (PW-2), it is revealed that he (petitiore)l worked from September, 2004 to 18.7.2007. én th
affidavit of Shri Naresh Kumar (RW-1), it has neten stated that the petitioner had not complet@ddags
in the twelve preceding months from the date of teisnination. Thus, | hold that the petitioner has
succeeded in proving that he had completed 240 dayhe twelve calendar months preceding his
termination.

16. From the statement of Shri Harish Sharma @Wtis further borne out that juniors to the
petitioner are still working with the respondents3t. Although, the contention of the responderibithis
effect that the petitioner had left the job, on d&en, in order to work in private factories, on lég wages
but there is no reliable and cogent evidence, @orte to prove this assertion, particularly, whée t
evidence, led by the petitioner, is convincing aglihble. It has been held by our own Hon'ble H@yburt
in latest HLJ 2007 (HP) 903 State of HP & Others Vsh&ag Ram & Anotherthat:-

“Plea of abandonment of job- merely raising thegal of abandonment is nothing but has to be
established on the basis of facts. No facts ledubstantiate the plea.”

17. From the evidence on record, it also standseut that the juniors to the petitioner are still
in job. When such is the position, the terminatainthe services of the petitioner is in violatiohthe
provisions of section 25G & H of the Act. It hassheheld by our own Hahle High Court incase titled as
State of HP & Others V/s Bhatag Ram & Anr. as reped in latest HLJ 2007 (HP) 903hat :-

“Continuing of 240 days not necessary in 12 cal@mdnonths. It is not necessary to workman to
complete 240 days during 12 months for taking thenkfits of section 25-G & 25-H of the Act.”

18. Since, on the record, it stands establishatjtiniors to the petitioner, as mentioned above,
are still in job, his termination, being in violati of the provisions of section 25 G & H of the Aistillegal
and unjustified and also for want of complianceseftion 25F. Consequently, my answer to this issire
“Yes” accordingly.

Issue No. 2

19. Ld. Counsel for the petitioner has contend@tl vehemence that the petitioner is entitled
for full back wages because his services had beniriated illegally and in unjustified manner. O t
other hand, it has been argued on behalf of theorekents that since the petitioner has failed twgtthat
he is not gainfully employed, he cannot be grariadk wages. In support of his such contention, Ld.
counsel placed reliandatest HLJ 2007 (HP) 306, Pawan Kumar Vs. HP Stadestrial Dev. Corporation
& Aar in which it has been held th& workman is not entitle for back wages unless asish that he is
not gainfully employed for which purpose, the bumlés on hini'. Ld. Counsel has also relied up2d10
(1) SLJ (SC), 70, M/s Reetu Marbles Vs. Prabhak&tiukla in which it has been held thaPayment of
full back wages upon an order of termination, beimgclared illegal, cannot be granted mechanicallyt
has been further held thalt does not automatically follow that reinstatementust be accompanied by
payment of full back wages even for the period whére workman remained out of service and
contributed little or nothing to the Industry
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20. In the instant case, the petitioner has esbiiny convincing and reliable evidence that after
his disengagement/retrenchment, he has not beafuljpiemployed. Moreover, keeping inview the pério
for which he had remained engaged and also thé peg#ion, as stated above, | am of the considered
that he (petitioner) is not entitled to be granbedk wages. However, since his services were tatetn
against the provisions of the Act, he is entitledé reinstated, with seniority and continuity @ndce but
without back wages. Thus, my answer to this issue TYes” accordingly.

Issue No.3

21. An objection has been taken by the resportti@ntthis court has no jurisdiction to try this
reference as the respondents Trust is not an Irydiost this objection does not hold good in viewttod law
laid down by theConstitutional Bench of Hon’ble Supreme Court, in9Z8 (2) SCC 213,Banglore Water
Supply and Sewerage Board Vs. A. Rajappawhich it has been held that educational instng and
research centres are Industries. It has furthen beéd that a University is an Industry particufanith
respect to small workers like Mali, Chowkidars, (@arters etc. and as such on the strength of ttiigrjent,
it can be safely concluded that the respondentg@rerned by the Act, especially in case of théydaage
workers. Consequently, my answer to this issue #lD".

RELIEF

As a sequel to my findings on the aforesaid issthes claim of the petitioner is allowed and it is
ordered that he(petitioner) be reinstated in serwvigith seniority and continuity but without baclages,
from the date of his termination i.e 19.7.2007 Gopently, the reference stands answered in faviotireo
petitioner and against the respondent. Let a cdhis award be sent to the appropriate governrfeamt
publication in official gazette. File, after comiim be consigned to records.

Announced in the open court today this day of Zhie, 2010 in the presence of parties counsels.

By order,
A.S JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT NAHAN

Ref no. 20 of 2009.
Instituted on 4.4.2009.
Decided on. 25.6.2010.

Husain Singh S/o late Shri Ram Swroop, R/o VilldgéPura, P.O Palio, Tehsil Nahan, District
Sirmour, H.P.

Petitioner.
VS.
1. The Deputy Commissioner, District Sirmour athlin-cum-Chairman, Maha Mai
Balasundri, Trilokpur, Temple Trust, Tehsil NahBistrict Sirmour, HP.
1. The SDM, Nahan, District Sirmour-cum-Adminéggbr, Maha Mai Balasundri, Trilokpur,
Temple Trust, Tehsil Nahan, District Sirmour, HP.
Respondents.

Reference under section 10 of the Industrial Ttisp Act, 1947.

For petitioner: Shri R.K Khidta, Advocate.
For respondent: Shri A.K Rewal, Advocate.
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AWARD

1. The reference for adjudication, sent by thereyriate government, is as under:

“Whether termination of the services of Shri Jblusain Singh S/o late Shri Ram Swroop,
by the Chairman-cum-Deputy Commissioner, Sirmour ldahan Maha Mai Balasundri,
Trilokpur Temple, Trust, Tehsil Nahan, District Sinour and ii) Administrator-cum-SDM
Nahan, Maha Mai Baladundri, Trilokpur Temple TrustTehsil Nahan District Sirmour,
HP without complying the mandatory provisions ofdhndustrial Disputes Act, 1947 |
legal and justified? If not, what relief of servicbenefits, including seniority, back wages
and compensation, the above aggrieved workman igtled to”.

2. In nutshell, the case of the petitioner ig timwas engaged as Mason, by the Temple Trust
Committee, Maha Mai Balasundri, Trilokpur, Templeudt, Tehsil Nahan, District Sirmour, HP, on daily
wages in the month of May, 2005 and worked as dilich.7.2007. On 2.7.2007, his services had been
orally terminated, by the Temple Administrator, wdtit serving any notice and paying retrenchment
compensation, in violation of the Provisions of thdustrial Disputes Act, 1947 (hereinafter refdréet).
Initially there was a Temple Committee which, ire thear, 1999, was taken over by the Trust, which is
headed by its Chairman (Deputy Commissioner). Tfiog) the year 2004, the Temple Administration, has
been under the Trust and respondent no.1, its @haairand respondent no.2, the Administrator. fiaiigher
averred that the petitioner had completed 240 dagmch calendar year. Moreover, juniors to him elsgm
Ramesh, Prem Singh & Chaman are still working.hiis tvay, he deserves to be reinstated with all the
consequential benefits as his services have bemintged in violation of the mandatory provisiorfsttoe
Act.

3. The claim of the petitioner has been contestechaving raised preliminary objections
including jurisdiction. On merits, it has been atexk that the petitioner had been engaged as casulkér
by the respondents during the construction of theilding. Since, new industries were being setaifKala
Amb, he (petitioner) left the work, on his own,drder to work in the industries, on more wagekak been
denied that the services of the petitioner had beeninated by the respondents. Other allegatiensed.

4, By filing rejoinder, the petitioner has reatffied his own allegations by denying those of the
respondent.

5. Pleadings of the parties gave rise to thefatg issues which were struck on 28.8.2009.

1. Whether the termination of the services of fhetitioner by Chairman-cum-Deputy

Commissioner, Maha Mai Balasundri, Temple TrustisileNahan & Administrator-cum-
SDM, Nahan Maha Mai Balasundri, Temple Trust, Nahanillegal and unjustified as

alleged?
OPP.......
2. If issue no.1 is proved, to what relief ofvéee benefits including seniority and back wages,
the petitioner is entitled to?
OPP........
3. Whether this court has no jurisdiction tottris reference?
OPR........
4. Relief.
6. | have heard the learned counsel for thegsaethd have also gone through the record of the
case carefully.
7. For the reasons to be recorded hereinaftelevdiscussing issues for determination, my

findings on the aforesaid issues are as under.
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Issue no.1 Yes.

Issue no.2 Entitled to reinstatement in serviith geniority and continuity but without back
wages.

Issue no.3 No.

Relief. Reference answered in favour of the jpetitr and against the respondent, per

operative part of award.
REASONS FOR FINDINGS
Issue No.1

8. The stand of the respondent is that the paéti was a casual labourer and that he had
abandoned the work, on his own, in order to workh@her wages in the factories, being set up aaKal
Amb. The respondents in support of their defenee lexamined Shri Naresh Kumar (RW-1), who tendered
his affidavit Ex. R-1 in his chief examination. lis affidavit, he has stated that the petitioned ledt the
Temple Construction work, on his own, in June, 200hen the Temple started new work, he (petitioner)
had been sent a message through him (RW-1), tateinob but of no avail. In the cross examinatioa,
stated that for the last 7 years, he has been ngis$ Mason with the Temple Trust and that theipeér
had also been working alongwith him. He admitteat the (petitioner) had been engaged in the ye#®5.20
No written order/notice had been sent through inthe petitioner, to join his duties. He admitthdt his
version is to this effect, that all the workersqabl00), had been terminated by the trust.

9. In his affidavit, Ex. P/A, the petitioner (PY); has supported all the material facts, on oath,
including that he had worked for 240 days in eaabrar year before his services had been terndinke
has denied that his services had been engageécstibjthe availability of work and that at presém has
been working with private Industries at Kala Amb.

10. According to Shri Harish Sharma (PW-2), Atssis Manager, Accounts, in the Temple
Trust, the petitioner had been engaged as beldsiay) 2005 and worked till 1.7.2007, when his Sesi
had been disengaged, after the completion of wwithout notice and compensation. S/Shri Jagat Singh
Chetan, Sita Ram and others are junior to theipegit and that they are still working with the resgent.
In the cross examination, he admitted that theipe&r had not been given regular appointment hathe
had left the job, on his own. He further admittedttthe petitioner had not completed 240 daysdalendar
year.

11. The petitioner has led positive oral evidet@rove his assertion that he had completed
240 days in the twelve calendar months precediadenmination. Even, from the statement of Shriigtar
Sharma (PW-2), it is revealed that he (petitiohad worked from May, 2005 to 1.7.2007. In the ai¥idl of
Shri Naresh Kumar (RW-1), it has not been stated the petitioner had not completed 240 days in the
twelve preceding months from the date of his teatiim. Thus, | hold that the petitioner succeeded i
proving that he had completed 240 days in the velatlendar months preceding his termination.

12. From the statement of Shri Harish Sharma @Wtis further borne out that juniors to the
petitioner are still working with the respondents3t. Although, the contention of the respondenthis
effect is that the petitioner had left the job,hi® own, in order to work in private factories, lmgher wages
but there is no reliable and cogent evidence, @morte to prove this assertion, particularly, whée t
evidence, led by the petitioner, is convincing aglihble. It has been held by our own Hae High Court
in latest HLJ 2007 (HP) 903 State of HP & Others Vsh&ag Ram & Anotherthat:-

“Plea of abandonment of job- merely raising thegal of abandonment is nothing but has to be
established on the basis of facts. No facts ledubstantiate the plea.”

13. From the evidence on record, it also stamdseal that the juniors to the petitioner are still
in job. When such is the situation, the terminatadnthe services of the petitioner is in violatioh the
provisions of section 25G & H of the Act. It hassheheld by our own Hahle High Court incase titled as
State of HP & Others V/s Bhatag Ram & Anr. as reped in latest HLJ 2007 (HP) 903hat :-
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“Continuing of 240 days not necessary in 12 cal@manonths. It is not necessary to workman to
complete 240 days during 12 months for taking theniefits of section 25-G & 25-H of the Act.”

14. Since, on the record, it stands establishatjtimiors to the petitioner, as mentioned above,
are still in job, his termination, being in violati of the provisions of section 25 G & H of the Astillegal
and unjustified and also for want of compliancesettion 25F. Consequently, my answer to this issire
“Yes” accordingly.

Issue No.2

15. Since, the petitioner has failed to prove tfe has not been gainfully employed after his
termination, |, without hesitation, hold that henist entitled for back wages. However, since hivises
were terminated against the provisions of the Ad,is entitled to be reinstated, with seniority and
continuity in service but without back wages. Thuag,answer to this issue is in “Yes” accordingly.

Issue No.3

16. An objection has been taken by the resportti@ntthis court has no jurisdiction to try this
reference as the respondents Trust is not an Irydost this objection does not hold good in viewttod law
laid down by theConstitutional Bench of Hon’ble Supreme Court, in9¥8 (2) SCC 213,Banglore Water
Supply and Sewerage Board Vs. A. Rajappawhich it has been held that educational instng and
research centres are Industries. It has furthen beéd that a University is an Industry particufanith
respect to small workers like Mali, Chowkidars, @arters etc. and as such on the strength of ttiigrent,
it can be safely concluded that the respondentg@rerned by the Act, especially in case of théydaage
workers. Consequently, my answer to this issue #lD".

RELIEF

As a sequel to my findings on the aforesaid issthes claim of the petitioner is allowed and it is
ordered that he(petitioner) be reinstated in servigith seniority and continuity but without baclages,
from the date of his termination i.e 1.7.2007 Counsatly, the reference stands answered in favotneof
petitioner and against the respondent. Let a cdhis award be sent to the appropriate governrfemt
publication in official gazette. File, after comiie be consigned to records.

Announced in the open court today this day of Zhie, 2010 in the presence of parties counsels.

By order,
A.S JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT NAHAN.

Ref no. 21 of 2009.
Instituted on 4.4.2009.
Decided on. 25.6.2010.

Jai Pal S/o Shri Muktyar Singh, R/o Village Kandia; P.O Verma Papri, Tehsil Nahan, District
Sirmour, HP.
Petitioner.
VS.

1. The Deputy Commissioner, District Sirmour athdn-cum-Chairman, Maha Mai
Balasundri, Trilokpur, Temple Trust, Tehsil NahBistrict Sirmour, HP.
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2. The SDM, Nahan, District Sirmour-cum-Admingtr, Maha Mai Balasundri, Trilokpur,
Temple Trust, Tehsil Nahan, District Sirmour, HP.

Respondents.
Reference under section 10 of the Industrial Qtisp Act, 1947.
For petitioner. Shri R.K Khidta, Advocate.
For respondent: Shri A.K Rewal, Advocate.
AWARD
1. The reference for adjudication, sent by thereyriate government, is as under:

“Whether termination of the services of Shri J&al S/o Shri Muktyar Singh, by the
Chairman-cum-Deputy Commissioner, Sirmour at NahaMaha Mai Balasundri,
Trilokpur Temple, Trust, Tehsil Nahan, District Sinour and ii) Administrator-cum-SDM
Nahan, Maha Mai Baladundri, Trilokpur Temple TrustTehsil Nahan District Sirmour,
HP without complying the mandatory provisions ofahndustrial Disputes Act, 1947 |
legal and justified? If not, what relief of servickenefits, including seniority, back wages
and compensation, the above aggrieved workman idtled to”.

2. In nutshell, the case of the petitioner ig timwas engaged as Mason, by the Temple Trust
Committee, Maha Mai Balasundri, Trilokpur, Templeudt, Tehsil Nahan, District Sirmour, HP, on daily
wages in the month of April, 2002 and worked ashdilt6.2.2007. On 7.2.2007, his services werdlpra
terminated, by the Temple Administrator, withoutrvéi®egy any notice and paying retrenchment
compensation, in violation of the Provisions of thdustrial Disputes Act, 1947 (hereinafter refdrit).
Initially there was a Temple Committee which, ire thear, 1999, was taken over by the Trust, which is
headed by its Chairman (Deputy Commissioner). Tfiog) the year 2004, the Temple Administration, has
been under the Trust and respondent no.1, its @hairand respondent no.2, the Administrator. fiaiigher
averred that the petitioner had completed 240 dagsch calendar year. Moreover, juniors to him @lgm
Ramesh & Chaman are still working. In this way, deserves to be reinstated with all the consequentia
benefits as his services have been terminateabiation of the mandatory provisions of the Act.

3. The claim of the petitioner has been contestechaving raised preliminary objections
including jurisdiction. On merits, it has been atexk that the petitioner had been engaged as casulkér
by the respondents during the construction of theilding. Since, new industries were being setaifkala
Amb, he (petitioner) left the work, on his own,drder to work in the industries, on more wagekak been
denied that the services of the petitioner had beseminated by the respondents. Other allegatiensed.

4, By filing rejoinder, the petitioner has reatffied his own allegations by denying those of the
respondent.

5. Pleadings of the parties gave rise to thefatg issues which were struck on 28.8.2009.

1. Whether the termination of the services ofgétitioner by Chairman-cum-Deputy

Commissioner, Maha Mai Balasundri, Temple TrushslleNahan & Administrator-cum-
SDM, Nahan Maha Mai Balasundri, Temple Trust, Nal&illegal and unjustified as

alleged?
OPP.......
2. If issue no.l is proved, to what relief ofviee benefits including seniority and back wages,
the petitioner is entitled to?
OPP........
3. Whether this court has no jurisdiction tottris reference?
OPR........

4, Relief.
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6. | have heard the learned counsel for thegmetnd have also gone through the record of the
case carefully.

7. For the reasons to be recorded hereinaftelevdiscussing issues for determination, my
findings on the aforesaid issues are as under.

Issue no.1  Yes.
Issue no.2  Entitled to reinstatement in servigd \geniority and continuity but without back

wages.
Issue no.3 No.
Relief. Reference answered in favour of the joetiir and against the respondent, per

operative part of award.
REASONS FOR FINDINGS
Issue No.1

8. Ld. Counsel for the petitioner has submitteat tn order to defeat the provisions of the Act,
so that the petitioner may not complete 240 dagtiphal breaks were being given. He further urtjeat
since the petitioner had remained in work for saidbng period, it clearly goes to show that thekwsas of
continuous/permanent nature. He also submittedstheé the services of the petitioner had beemdesged
without notice and retrenchment compensation, #mesis illegal and unjustified for being in viotati of
the provisions of the Act. Further, as it standsvpd on record that the juniors to the petitiongvenbeen
engaged/retained in work, this also goes to shattiere have been violation of the provisionsedftisn
25G & H of the Act. Another contention, which haseh advanced by the Ld. counsel, is to this effext
since the respondent has not stepped into the sgitbex, there is no such material, whatsoevergoard,
which could go to prove its defence. By merely eixang one of the workers namely Shri Naresh Kumar
(RW-1), the defence version that the petitioner leficthe job, on his own, in order to work in soprévate
firm, is not proved.

9. On the other hand, Ld. Counsel appearing dralbef the respondent has urged with
vehemence that the services of the petitioner leath lengaged as a casual worker and that he leftdte
on his own. Moreover, now the work stands complelduais, when the petitioner, on his own, had ledt t
job and also that the work is complete, it canroshid that there has been any violation of theigians of
the Act. In support of his contentions, the Ld. 6sel has relied upa2008 ACJ 1700, Om Prakash Batish
Vs. Ranjit and othersLatest HLJ 2006 HP 116, State of HP & others Vs.eBiding Judge & another and
Latest HLJ 2006 834, State of HP & Ors. Vs. Bir gimand another

10. Undoubtedly, Ld. Counsel for the respondeytputting reliance on 2008 ACJ 1700 (supra)
has urged that a person, who is employed for adamperiod for carrying out repair work in a resitial
house, is not a workman but this ruling is of nipte the respondent because in the instant cdsesihot
been proved that the services of the petitioner hadn engaged for doing a work, which was for
short/limited period. On the contrary, it is quéteident that the work, being performed by him (jatier),
was of continuous/permanent nature.

11. The stand of the respondent is that theipe¢it was a casual labourer and that he had
abandoned the work, on his own, in order to workh@her wages in the factories, being set up aaKal
Amb. The respondents in support of their defenee lexamined Shri Naresh Kumar (RW-1), who tendered
his affidavit Ex. R-1 in his chief examination. lis affidavit, he has stated that the petitioned ledt the
Temple Construction work, on his own, in July, 20BdFeb. 2007, when the Temple started new woek, h
(petitioner) had been sent a message through hit-1R to join the job but of no avail. In the cross
examination, he stated that for the last 7 yeaedhds been working as Mason with the Temple Tmdt a
that the petitioner had also been working alongwith. He admitted that he (petitioner) had beeragad
in the year, 2002. No written order/notice had bsem through him, to the petitioner, to join higids. He
admitted that his version is to this effect, tHatree workers (about 100), had been terminatethbytrust.
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12. From the evidence, which has been led byahpondents, it has not been proved that the
petitioner had abandoned the job, on his own. | mayntion that the respondents have neither takgn an
steps to produce any documentary evidence thapdtigoner has been employed in private unit ataKal
Amb nor examined any person from that unit in supfiereof. In these circumstances, the case l&adre
upon by the respondent (supra), has no applicalilithe present case. It is also to be noted ttiat_d.
Counsel for the petitioner has rightly argued giate, the respondents have neither examined thgrddm
or the Administrator of the respondents Trustdi$ence that the petitioner had abandoned theojolhis
own, is also not proved.

13. In his affidavit, Ex. P/A, the petitioner (P, has supported all the material facts, on oath,
including that he had worked for 240 days in eagker@ar year before his services had been terminke
has denied that his services had been engageécstibjthe availability of work and that at presém has
been working with private Industries at Kala Amb.

14. According to Shri Harish Sharma (PW-2), Assis Manager, Accounts, in the Temple
Trust, the petitioner had been engaged as beld&piih 2004 and worked till 6.2.2007, when his\sees
had been disengaged, after the completion of wwithiout notice and compensation. S/Shri Jagat Singh
Chetan, Sita Ram and others are junior to theipegit and that they are still working with the resgent.
In the cross examination, he admitted that thdipe&r had not been given regular appointment hathe
had left the job, on his own. He further admittedttthe petitioner had not completed 240 daysdalendar
year.

15. The petitioner has led positive oral evidetc@rove his assertion that he had completed
240 days in the twelve calendar months precediadenmination. Even, from the statement of Shriistar
Sharma (PW-2), it is revealed that he (petitiomagl worked from April, 2004 to 6.2.2007. In theiddit
of Shri Naresh Kumar (RW-1), it has not been stdled the petitioner had not completed 240 daythén
twelve preceding months from the date of his teatiim. Thus, | hold that the petitioner has suceddd
proving that he had completed 240 days in the taveblendar months preceding his termination.

16. From the statement of Shri Harish Sharma @Wtis further borne out that juniors to the
petitioner are still working with the respondenust. Although, the contention of the respondertbithis
effect that the petitioner had left the job, on d&en, in order to work in private factories, on lég wages
but there is no reliable and cogent evidence, @orte to prove this assertion, particularly, whée t
evidence, led by the petitioner, is convincing aglihble. It has been held by our own Hon'ble H@yburt
in latest HLJ 2007 (HP) 903 State of HP & Others Vsh&ag Ram & Anotherthat:-

“Plea of abandonment of job- merely raising thegal of abandonment is nothing but has to be
established on the basis of facts. No facts ledubstantiate the plea.”

17. From the evidence on record, it also stamdseal that the juniors to the petitioner are still
in job. When such is the position, the terminatainthe services of the petitioner is in violatiohthe
provisions of section 25G & H of the Act. It hassheheld by our own Hahle High Court incase titled as
State of HP & Others V/s Bhatag Ram & Anr. as reped in latest HLJ 2007 (HP) 903hat :-

“Continuing of 240 days not necessary in 12 calemanonths. It is not necessary to workman to
complete 240 days during 12 months for taking thenkfits of section 25-G & 25-H of the Act.”

18. Since, on the record, it stands establishatjtiniors to the petitioner, as mentioned above,
are still in job, his termination, being in violati of the provisions of section 25 G & H of the Astillegal
and unjustified and also for want of complianceseftion 25F. Consequently, my answer to this issire
“Yes” accordingly.

Issue No.2

19. Ld. Counsel for the petitioner has contend@t vehemence that the petitioner is entitled
for full back wages because his services had beeniriated illegally and in unjustified manner. O t
other hand, it has been argued on behalf of theorekents that since the petitioner has failed twgtthat
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he is not gainfully employed, he cannot be grariadk wages. In support of his such contention, Ld.
counsel placedeliance Latest HLJ 2007 (HP) 306, Pawan Kumar Vs. HP Stabadustrial Dev.
Corporation & Aar in which it has been held théa workman is not entitle for back wages unless
establish that he is not gainfully employed for vehi purpose, the burden is on himLd. Counsel has
also relied upon2010 (1) SLJ (SC), 70, M/s Reetu Marbles Vs. Prakduat Shuklain which it has been
held that*Payment of full back wages upon an order of termtitm, being declared illegal, cannot be
granted mechanicall}; It has been further held thalt does not automatically follow that reinstatement
must be accompanied by payment of full back wagesnefor the period when the workman remained out
of service and contributed little or nothing to tHadustry”.

20. In the instant case, the petitioner has ediany convincing and reliable evidence that after
his disengagement/retrenchment, he has not beafuljpiemployed. Moreover, keeping inview the pério
for which he had remained engaged and also thé peg#ion, as stated above, | am of the considered
that he (petitioner) is not entitled to be granbedk wages. However, since his services were tatetn
against the provisions of the Act, he is entitlede reinstated, with seniority and continuity éndce but
without back wages. Thus, my answer to this issue TYes” accordingly.

Issue No.3

21. An objection has been taken by the resportthamtthis court has no jurisdiction to try this
reference as the respondents Trust is not an Irydost this objection does not hold good in viewttod law
laid down by theConstitutional Bench of Hon’ble Supreme Court, in9¥8 (2) SCC 213,Banglore Water
Supply and Sewerage Board Vs. A. Rajappawhich it has been held that educational instng and
research centres are Industries. It has furthen beéd that a University is an Industry particufanith
respect to small workers like Mali, Chowkidars, (@arters etc. and as such on the strength of ttiigrjent,
it can be safely concluded that the respondentg@rerned by the Act, especially in case of théydaage
workers. Consequently, my answer to this issue #lD".

RELIEF

As a sequel to my findings on the aforesaid issthes claim of the petitioner is allowed and it is
ordered that he(petitioner) be reinstated in servigith seniority and continuity but without baclages,
from the date of his termination i.e 7.2.2007 Cousatly, the reference stands answered in favotneof
petitioner and against the respondent. Let a cdphis award be sent to the appropriate governrfemt
publication in official gazette. File, after comfpts be consigned to records.

Announced in the open court today this day of Zhie, 2010 in the presence of parties counsels.

By order,
A.S JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT NAHAN.

Ref no. 22 of 2009.
Instituted on 4.4.2009.
Decided on. 25.6.2010.

Surinder Singh S/o Shri Prithi Singh, R/o Villag@andiwala, P.O Verma Papri, Tehsil Nahan,

District Sirmour, HP.
Petitioner.

VS.
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1. The Deputy Commissioner, District Sirmour aahan-cum-Chairman, Maha Mai
Balasundri, Trilokpur, Temple Trust, Tehsil NahBistrict Sirmour, HP.

2. The SDM, Nahan, District Sirmour-cum-Administna Maha Mai Balasundri, Trilokpur,
Temple Trust, Tehsil Nahan, District Sirmour, HP.
Respondents.
Reference under section 10 of the Industrial Ttisp Act, 1947.
For petitioner: Shri R.K Khidta, Advocate.
For respondent:; Shri A.K Rewal, Advocate.
AWARD
1. The reference for adjudication, sent by thereyriate government, is as under:

“Whether termination of the services of Shri Smder Singh S/o Shri Prithi Singh, by the
Chairman-cum-Deputy Commissioner, Sirmour at NahaMaha Mai Balasundri,
Trilokpur Temple, Trust, Tehsil Nahan, District Sinour and ii) Administrator-cum-SDM
Nahan, Maha Mai Baladundri, Trilokpur Temple TrustTehsil Nahan District Sirmour,
HP without complying the mandatory provisions ofahindustrial Disputes Act, 1947 |
legal and justified? If not, what relief of servicbenefits, including seniority, back wages
and compensation, the above aggrieved workman idtled to”.

2. In nutshell, the case of the petitioner id ta was engaged as chowkidar, by the Temple
Trust Committee, Maha Mai Balasundri, Trilokpur,nfg@e Trust, Tehsil Nahan, District Sirmour, HP, on
daily wages in the month of November, 2004 and wdr&s such till 2.8.2007. On 3.8.2007, his services
were orally terminated, by the Temple Administrateithout serving any notice and paying retrenchmen
compensation, in violation of the Provisions of thdustrial Disputes Act, 1947 (hereinafter refdrit).
Initially there was a Temple Committee which, ire thear, 1999, was taken over by the Trust, which is
headed by its Chairman (Deputy Commissioner). Thios) the year 2004, the Temple Administration, has
been under the Trust and respondent no.1, its @haairand respondent no.2, the Administrator. fiaiigher
averred that the petitioner had completed 240 dagsch calendar year. Moreover, juniors to him @lgm
Jagat Singh & Chetan are still working. In this whg deserves to be reinstated with all the coresa
benefits as his services have been terminatealiatian of the mandatory provisions of the Act.

3. The claim of the petitioner has been contestechaving raised preliminary objections
including jurisdiction. On merits, it has been atexk that the petitioner had been engaged as casulkér
by the respondents during the construction of theilding. Since, new industries were being setaifkala
Amb, he (petitioner) left the work, on his own,drder to work in the industries, on more wagekak been
denied that the services of the petitioner had beeninated by the respondents. Other allegatiensed.

4, By filing rejoinder, the petitioner has reafiied his own allegations by denying those of the
respondent.

5. Pleadings of the parties gave rise to theWahlg issues which were struck on 28.8.20009.

1. Whether the termination of the services of feitioner by Chairman-cum-Deputy

Commissioner, Maha Mai Balasundri, Temple TrustisileNahan & Administrator-cum-
SDM, Nahan Maha Mai Balasundri, Temple Trust, NaHhanillegal and unjustified as
alleged?

2. If issue no.1 is proved, to what relief ofvéee benefits including seniority and back wages,
the petitioner is entitled to?
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3. Whether this court has no jurisdiction tottris reference?
OPR........
4. Relief.
6. | have heard the learned counsel for thegsaethd have also gone through the record of the
case carefully.
7. For the reasons to be recorded hereinaftelevdiscussing issues for determination, my
findings on the aforesaid issues are as under.
Issue no.1 Yes.
Issue no.2 Entitled to reinstatement in servidh weniority and continuity but without back
wages.
Issue no.3 No.
Relief. Reference answered in favour of the joekir and against the respondent, per
operative part of award.
REASONS FOR FINDINGS
Issue No.1
8. Ld. Counsel for the petitioner has submitteat tn order to defeat the provisions of the Act,

so that the petitioner may not complete 240 dagtphal breaks were being given. He further urjeat
since the petitioner had remained in work for sadbng period, it clearly goes to show that thekwgas of
continuous/permanent nature. He also submittedsthaé the services of the petitioner had beemdeged
without notice and retrenchment compensation, #meesis illegal and unjustified for being in viotati of
the provisions of the Act. Further, as it standsvpd on record that the juniors to the petitiongvenbeen
engaged/retained in work, this also goes to shawttiere have been violation of the provisionseuftion
25G & H of the Act. Another contention, which haeh advanced by the Ld. counsel, is to this effeit
since the respondent has not stepped into the ssitbeX, there is no such material, whatsoevergoard,
which could go to prove its defence. By merely eixéng one of the workers namely Shri Hans Raj (RW-
1), the defence version that the petitioner hatdttef job, on his own, in order to work in somevate firm,
is not proved.

9. On the other hand, Ld. Counsel appearing dralbef the respondent has urged with
vehemence that the services of the petitioner leath engaged as a casual worker and that he leftatie
on his own. Moreover, now the work stands complelduais, when the petitioner, on his own, had ledt t
job and also that the work is complete, it canroshid that there has been any violation of theigiams of
the Act. In support of his contentions, the Ld. 6sel has relied upa2008 ACJ 1700, Om Prakash Batish
Vs. Ranjit and othersLatest HLJ 2006 HP 116, State of HP & others Vs.eBiding Judge & another and
Latest HLJ 2006 834, State of HP & Ors. Vs. Bir gimand another

10. Undoubtedly, Ld. Counsel for the respondeytputting reliance on 2008 ACJ 1700 (supra)
has urged that a person, who is employed for @domperiod for carrying out repair work in a regitial
house, is not a workman but this ruling is of niphe the respondent because in the instant cdsesihot
been proved that the services of the petitioner badn engaged for doing a work, which was for
short/limited period. On the contrary, it is quéteident that the work, being performed by him (atier),
was of continuous/permanent nature.

11. The stand of the respondent is that theipe¢it was a casual labourer and that he had
abandoned the work, on his own, in order to workh@her wages in the factories, being set up aaKal
Amb. The respondents in support of their defenas lexamined Shri Hans Raj (RW-1), who tendered his
affidavit Ex. R-1 in his chief examination. In hédfidavit, he has stated that the petitioner hdtl tlee
Temple Construction work, on his own, in July, 2@84he was employed by a private unit, Varun Irrihsst
near Kheri Pool, Kala Amb as security worker. Of©08007, when the Temple started new work, he
(petitioner) had been sent a message through hit-IR to join the job but of no avail. In the cross
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examination, he stated that for the last 6/7 ydagdias been working as Mason with the Temple Temdt
that the petitioner had also been working alongwith. He admitted that he (petitioner) had beeragad
in the year, 2004. No written order/notice had bsemt through him, to the petitioner, to join higies. He
admitted that his version is to this effect, tHatree workers (about 100), had been terminatethbytrust.

12. From the evidence, which has been led bydhpondents, it has not been proved that the
petitioner had abandoned the job, on his own. | maytion that the respondents have neither takgn an
steps to produce any ocumentary evidence thatetigoper has been employed in private unit at kKesdab
nor examined any person from that unit in supguweteof. In these circumstances, the case law raped
by the respondent (supra), has no applicabilithhépresent case. It is also to be noted that theCbunsel
for the petitioner has rightly argued that sin¢e, tespondents have neither examined the Chairmtre o
Administrator of the respondents Trust, its defettes the petitioner had abandoned the job, ommis, is
also not proved.

13. In his affidavit, Ex. P/A, the petitioner (PY, has supported all the material facts, on oath,
including that he had worked for 240 days in eaaberdar year before his services had been terndinke
has denied that his services had been engageécstibjthe availability of work and that at presém has
been working with Kothari Industries at Kala Amb.

14. According to Shri Harish Sharma (PW-2), Assis Manager, Accounts, in the Temple Trust,
the petitioner had been engaged as beldar in Ma&%5 and worked till 1.4.2004, when his servicad h
been disengaged, after the completion of work, auithnotice and compensation. S/Shri Jagat Singh,
Chetan, Sita Ram and others are junior to theiged¢it and that they are still working with the resgent.
In the cross examination, he admitted that theipe&r had not been given regular appointment hathe
had left the job, on his own. He further admittedttthe petitioner had not completed 240 daysdalendar
year.

15. The petitioner has led positive oral evidet@rove his assertion that he had completed
240 days in the twelve calendar months precediadenmination. Even, from the statement of Shriigtar
Sharma (PW-2), it is revealed that he (petitiomed worked from March, 1995 to 2004. In the affita¥
Shri Hans Raj (RW-1), it has not been stated thatpetitioner had not completed 240 days in thdveve
preceding months from the date of his terminafidmus, | hold that the petitioner has succeededaripg
that he had completed 240 days in the twelve calembnths preceding his termination.

16. From the statement of Shri Harish Sharma @Wtis further borne out that juniors to the
petitioner are still working with the respondenust. Although, the contention of the respondertbithis
effect that the petitioner had left the job, on d&wen, in order to work in private factories, on lég wages
but there is no reliable and cogent evidence, @orte to prove this assertion, particularly, whée t
evidence, led by the petitioner, is convincing aslthble. It has been held by our own Hon'ble Hiyburt
in latest HLJ 2007 (HP) 903 State of HP & Others Vsh&ag Ram & Anotherthat:-

“Plea of abandonment of job- merely raising the plef abandonment is nothing but has to be
established on the basis of facts. No facts ledubstantiate the plea.”

17. From the evidence on record, it also stamdgeal that the juniors to the petitioner are still
in job. When such is the position, the terminatainthe services of the petitioner is in violatiohthe
provisions of section 25G & H of the Act. It hassheheld by our own Hon'ble High Court incase tithed
State of HP & Others V/s Bhatag Ram & Anr. as reped in latest HLJ 2007 (HP) 903hat :-

“Continuing of 240 days not necessary in 12 calemdnonths. It is not necessary to workman to
complete 240 days during 12 months for taking thenkfits of section 25-G & 25-H of the Act.”

18. Since, on the record, it stands establishatjtiniors to the petitioner, as mentioned above,
are still in job, his termination, being in violati of the provisions of section 25 G & H of the Aistillegal
and unjustified and also for want of complianceseftion 25F. Consequently, my answer to this issire
“Yes” accordingly.
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Issue No.2

19. Ld. Counsel for the petitioner has contend@t vehemence that the petitioner is entitled
for full back wages because his services had beniriated illegally and in unjustified manner. O t
other hand, it has been argued on behalf of theorekents that since the petitioner has failed twgtthat
he is not gainfully employed, he cannot be grariiadk wages. In support of his such contention, Ld.
counsel placed relianckatest HLJ 2007 (HP) 306, Pawan Kumar Vs. HP Statedustrial Dev.
Corporation & Aar in which it has been held th& workman is not entitle for back wages unless
establish that he is not gainfully employed for vehi purpose, the burden is on himLd. Counsel has also
relied upon2010 (1) SLJ (SC), 70, M/s Reetu Marbles Vs. PrighhiaShuklan which it has been held that
“Payment of full back wages upon an order of termiima, being declared illegal, cannot be granted
mechanically. It has been further held thalt does not automatically follow that reinstatementust be
accompanied by payment of full back wages even tfeg period when the workman remained out of
service and contributed little or nothing to the dlustry’.

20. In the instant case, the petitioner has noalgdconvincing and reliable evidence that after hi
disengagement/retrenchment, he has not been dgiafuployed. Moreover, keeping inview the period fo
which he had remained engaged and also the legaiqug as stated above, | am of the considered theat
he (petitioner) is not entitled to be granted baelges. However, since his services were termiregachst
the provisions of the Act, he is entitled to benst@ited, with seniority and continuity in serviag lvithout
back wages. Thus, my answer to this issue is irs™aecordingly.

Issue No.3.

21. An objection has been taken by the resportti@ntthis court has no jurisdiction to try this
reference as the respondents Trust is not an Iiydost this objection does not hold good in viewttod law
laid down by theConstitutional Bench of Hon’ble Supreme Court, in9Z8 (2) SCC 213,Banglore Water
Supply and Sewerage Board Vs. A. Rajappawhich it has been held that educational instng and
research centres are Industries. It has furthen bedd that a University is an Industry particufawith
respect to small workers like Mali, Chowkidars, @arters etc. and as such on the strength of ttiigrent,
it can be safely concluded that the respondentg@rerned by the Act, especially in case of théydaage
workers. Consequently, my answer to this issue #8lD".

RELIEF

As a sequel to my findings on the aforesaid issthes claim of the petitioner is allowed and it is
ordered that he(petitioner) be reinstated in sepwath seniority and continuity but without baclages,
from the date of his termination i.e 3.8.2007 Caousatly, the reference stands answered in favotneof
petitioner and against the respondent. Let a cdphis award be sent to the appropriate governmfant
publication in official gazette. File, after comiie be consigned to records.

Announced in the open court today this day of Zhie, 2010 in the presence of parties counsels.

By order,
A.S JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT NAHAN

Ref no. 23 of 2009.
Instituted on 4.4.2009.
Decided on. 25.6.2010.

Mohan Lal S/o Jagdish Chand, R/o Village Lehi, R&®@ma Papri, Tehsil Nahan, District Sirmour,
HP.
Petitioner.
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VS.

1. The Deputy Commissioner, District Sirmour atahidn-cum-Chairman, Maha Mai
Balasundri, Trilokpur, Temple Trust, Tehsil NahBistrict Sirmour, HP.

2. The SDM, Nahan, District Sirmour-cum-Admingtr, Maha Mai Balasundri, Trilokpur,
Temple Trust, Tehsil Nahan, District Sirmour, HP.
.Respondents.

Reference under section 10 of the Industrial Dispé\ct, 1947.
For petitioner: Shri R.K Khidta, Advocate.
For respondent: Shri A.K Rewal, Advocate.

AWARD
1. The reference for adjudication, sent by thereyriate government, is as under:

“Whether termination of the services of Shri MohaLal S/o Shri Jagdish Chand, by the
Chairman-cum-Deputy Commissioner, Sirmour at NahaMaha Mai Balasundri,
Trilokpur Temple, Trust, Tehsil Nahan, District Sinour and ii) Administrator-cum-SDM
Nahan, Maha Mai Baladundri, Trilokpur Temple TrustTehsil Nahan District Sirmour,
HP without complying the mandatory provisions of géhindustrial Disputes Act, 1947
llegal and justified? If not, what relief of servie benefits, including seniority, back wages
and compensation, the above aggrieved workman igtled to”.

2. In nutshell, the case of the petitioner ig timwas engaged as Mason, by the Temple Trust
Committee, Maha Mai Balasundri, Trilokpur, Templeudt, Tehsil Nahan, District Sirmour, HP, on daily
wages in the month of March, 1995 and worked ah §licl.7.2007. On 2.7.2007, his services werdlpra
terminated, by the Temple Administrator, withoutrvéi®egy any notice and paying retrenchment
compensation, in violation of the Provisions of thdustrial Disputes Act, 1947 (hereinafter refdréect).
Initially there was a Temple Committee which, ire thear, 1999, was taken over by the Trust, which is
headed by its Chairman (Deputy Commissioner). Thios) the year 2004, the Temple Administration, has
been under the Trust and respondent no.1, its @haairand respondent no.2, the Administrator. fiiiither
averred that the petitioner had completed 240 dagmch calendar year. Moreover, juniors to him elgm
S/Shri Ramesh, Chetan, Jagat Singh, Prem Singth&fare still working. In this way, he deservebé¢o
reinstated with all the consequentialbenefits & ddrvices have been terminated in violation of the
mandatory provisions of the Act.

3. The claim of the petitioner has been contestechaving raised preliminary objections
including jurisdiction. On merits, it has been atek that the petitioner had been engaged as cesulkér
by the respondents during the construction of theilding. Since, new industries were being setaifkala
Amb, he (petitioner) left the work, on his own,drder to work in the industries, on more wagekak been
denied that the services of the petitioner had besminated by the respondents. Other allegatiensed.

4, By filing rejoinder, the petitioner has reatffied his own allegations by denying those of the
respondent.
5. Pleadings of the parties gave rise to thefatg issues which were struck on 28.8.2009.
1. Whether the termination of the services ef pletitioner by Chairman-cum-Deputy

Commissioner, Maha Mai Balasundri, Temple Trust, hslle Nahan &
Administrator-cum-SDM, Nahan Maha Mai Balasundrgniple Trust, Nahan, is
illegal and unjustified as alleged?
..QPP
2. If issue no.1 is proved, to what relief ofvéee benefits including seniority and
back wages, the petitioner is entitled to?
. .OPP.
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3. Whether this court has no jurisdiction tottris reference?
. .OPR.
4. Relief.
6. | have heard the learned counsel for thegsaethd have also gone through the record of the
case carefully.
7. For the reasons to be recorded hereinaftelevdiscussing issues for determination, my
findings on the aforesaid issues are as under.
Issue No.1 Yes.
Issue No.2 Entitled to reinstatement in servidth weniority and continuity but without back
wages.
Issue no.3 No.
Relief. Reference answered in favour of thetipegr and against the respondent, per
operative part of award.
REASONS FOR FINDINGS
Issue No. 1
8. Ld. Counsel for the petitioner has submitteat in order to defeat the provisions of the Act,

so that the petitioner may not complete 240 dagtomal breaks were being given. He further urtied since
thepetitioner had remained in work for such a Igegiod, it clearly goes to show that the work wés o
continuous/permanent nature. He also submittedstheé the services of the petitioner had beemdaged
without notice and retrenchment compensation, dineesis illegal and unjustified for being in viotati of the
provisions of the Act. Further, as it stands proeedrecord that the juniors to the petitioner haeen
engaged/retained in work, this also goes to shawtktiere have been violation of the provisionsectisn 25G

& H of the Act. Another contention, which has beglvanced by the Ld. counsel is to this effect shate the
respondent has not stepped into the witness bere th no such material, whatsoever, on record;had¢ould
go to prove its defence. By merely examining onthefworkers namely Shri Karam Chand (RW-1), tHerde
version that the petitioner had left the job, @dwin, in order to work in some private firm, i$ paved.

9. On the other hand, Ld. Counsel appearing dralbef the respondent has urged with
vehemence that the services of the petitioner leath engaged as a casual worker and that he leftatie
on his own. Moreover, now the work stands completduais, when the petitioner, on his own, had ledt t
job and also that the work is complete, it canroshid that there has been any violation of theigians of
the Act. In support of his contentions, the Ld. @sel has relied upa2008 ACJ 1700, Om Prakash Batish
Vs. Ranjit and othersLatest HLJ 2006 HP 116, State of HP & others Vs.eBiding Judge & another and
Latest HLJ 2006 834, State of HP & Ors. Vs. Bir gjim and another.

10. Undoubtedly, Ld. Counsel for the respondeytputting reliance on 2008 ACJ 1700 (supra)
has urged that a person, who is employed for @damperiod for carrying out repair work in a regitial
house, is not a workman but this ruling is of niphe the respondent because in the instant cdsesihot
been proved that the services of the petitioner badn engaged for doing a work, which was for
short/limited period. On the contrary, it is quéteident that the work, being performed by him (atier),
was of continuous/permanent nature.

11. The stand of the respondent is that theipe¢it was a casual labourer and that he had
abandoned the work, on his own, in order to workh@her wages in the factories, being set up aaKal
Amb. The respondents in support of their defenae lexamined Shri Karam Chand (RW-1), who tendered
his affidavit Ex. R-1 in his chief examination. lis affidavit, he has stated that the petitioned ledt the
Temple Construction work, on his own as he was eygul by a private unit, M/s Pritam Electricals Pvt.
Ltd. at Kala Amb. When the Temple started new wbik (petitioner) had been sent a message through hi
(RW-1), to join the job but of no avail. In the seoexamination, he stated that for the last 7 yderdas
been working as Mason with the Temple Trust andttie@petitioner had also been working alongwitm.hi
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He admitted that he (petitioner) had been engagelde year, 1995. No written order/notice had bssmt
through him, to the petitioner, to join his dutiéte admitted that his version is to this effechtthll the
workers (about 100), had been terminated by trst.tru

12. From the evidence, which has been led bydhpondents, it has not been proved that the
petitioner had abandoned the job, on his own. | maytion that the respondents have neither takgn an
steps to produce any documentary evidence thapetigoner has been employed in private unit ataKal
Amb nor examined any person from that unit in supgiereof. In these circumstances, the case ldadre
upon by the respondent (supra), has no applicalilithe present case. It is also to be noted ttiat_d.
Counsel for the petitioner has rightly argued giate, the respondents have neither examined tagrdn
or the Administrator of the respondents Trustdi$ence that the petitioner had abandoned theojolhis
own, is also not proved.

13. In his affidavit, Ex. P/A, the petitioner (PYy, has supported all the material facts, on oath,
including that he had worked for 240 days in eagker@ar year before his services had been terminke
has denied that his services had been engageécttijthe availability of work and that at presdm has
been working with private Industries at Kala Amb.

14. According to Shri Harish Sharma (PW-2), Atssis Manager, Accounts, in the Temple
Trust, the petitioner had been engaged as belddaich, 1995 and worked till 1.7.2007, when his/ses
had been disengaged, after the completion of wwithiout notice and compensation. S/Shri Jagat Singh
Chetan, Sita Ram and others are junior to theiged¢it and that they are still working with the resgent.
In the cross examination, he admitted that theipe&r had not been given regular appointment hathe
had left the job, on his own. He further admittedttthe petitioner had not completed 240 daysdalendar
year.

15. The petitioner has led positive oral evidet@rove his assertion that he had completed
240 days in the twelve calendar months precediadenmination. Even, from the statement of Shriigtar
Sharma (PW-2), it is revealed that he (petitiohad worked from March, 1995 to 1.7.2007. In thédaffit
of Shri Karam Chand (RW-1), it has not been stétedl the petitioner had not completed 240 day$ién t
twelve preceding months from the date of his teatiim. Thus, | hold that the petitioner has suceddd
proving that he had completed 240 days in the velalendar months preceding his termination.

16. From the statement of Shri Harish Sharma (BWt2s further borne out that juniors to the
petitioner are still working with the respondenu3t. Although, the contention of the respondertbithis
effect that the petitioner had left the job, on d&wen, in order to work in private factories, on lég wages
but there is no reliable and cogent evidence, @orte to prove this assertion, particularly, whée t
evidence, led by the petitioner, is convincing aglihble. It has been held by our own Hae High Court
in latestHLJ 2007 (HP) 903 State of HP & Others Vs. BhatagR & Another. that:-

“Plea of abandonment of job- merely raising thegal of abandonment is nothing but has to be
established on the basis of facts. No facts ledubstantiate the plea.”

17. From the evidence on record, it also standseat that the juniors to the petitioner are still
in job. When such is the position, the terminatainthe services of the petitioner is in violatiohthe
provisions of section 25G & H of the Act. It hassheheld by our own Hahle High Court incase titled as
State of HP & Others V/s Bhatag Ram & Anr. as régabin latest HLJ 2007 (HP) 908hat :-

“Continuing of 240 days not necessary in 12 cal@mdnonths. It is not necessary to workman to
complete 240 days during 12 months for taking thenkfits of section 25-G & 25-H of the Act.”

18. Since, on the record, it stands establishadjtiniors to the petitioner, as mentioned above,
are still in job, his termination, being in violati of the provisions of section 25 G & H of the Astillegal
and unjustified and also for want of complianceseftion 25F. Consequently, my answer to this issire
“Yes” accordingly.
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Issue No. 2

19. Ld. Counsel for the petitioner has contend@t vehemence that the petitioner is entitled
for full back wages because his services had beniriated illegally and in unjustified manner. O t
other hand, it has been argued on behalf of theorekents that since the petitioner has failed twetthat
he is not gainfully employed, he cannot be grariiadk wages. In support of his such contention, Ld.
counsel placed relianckatest HLJ 2007 (HP) 306, Pawan Kumar Vs. HP Statedustrial Dev.
Corporation & Aar in which it has been held th& workman is not entitle for back wages unless
establish that he is not gainfully employed for vehi purpose, the burden is on himLd. Counsel has also
relied upon2010 (1) SLJ (SC), 70, M/s Reetu Marbles Vs. Prakduat Shuklain which it has been held
that “ Payment of full back wages upon an order of termiin, being declared illegal, cannot be granted
mechanically. It has been further held thalkt does not automatically follow that reinstatementust be
accompanied by payment of full back wages even tfeg period when the workman remained out of
service and contributed little or nothing to the dlustry’.

20. In the instant case, the petitioner has exiany convincing and reliable evidence that after
his disengagement/retrenchment, he has not beafuljpiemployed. Moreover, keeping inview the pério
for which he had remained engaged and also thé pegition, as stated above, | am of the consideied
that he (petitioner) is not entitled to be grantedtk wages. However, since his services were tetetn
against the provisions of the Act, he is entitledé reinstated, with seniority and continuity @ndce but
without back wages. Thus, my answer to this issue 1Yes” accordingly.

Issue No. 3.

21. An objection has been taken by the resporithamtthis court has no jurisdiction to try this
reference as the respondents Trust is not an Irydiost this objection does not hold good in viewttod law
laid down by theConstitutional Bench of Hon’ble Supreme Court, in9¥8 (2) SCC 213,Banglore Water
Supply and Sewerage Board Vs. A. Rajappawhich it has been held that educational instng and
research centres are Industries. It has furthen bedd that a University is an Industry particufawith
respect to small workers like Mali, Chowkidars, @arters etc. and as such on the strength of ttiigrjent,
it can be safely concluded that the respondentg@rerned by the Act, especially in case of théydaage
workers. Consequently, my answer to this issue #lD".

Relief.

As a sequel to my findings on the aforesaid issthes claim of the petitioner is allowed and it is
ordered that he (petitioner) be reinstated in serwvith seniority and continuity but without baslkages,
from the date of his termination i.e 2.7.2007 Counsatly, the reference stands answered in favotneof
petitioner and against the respondent. Let a cdphis award be sent to the appropriate governmfant
publication in official gazette. File, after comiim be consigned to records.

Announced in the open court today this day of Zbtie, 2010 in the presence of parties counsels.

By order,
A.S JASWAL,
Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shimla.
Camp at Nahan.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref no. 32 of 2001. Instituted on 5.3.2001.
Decided on. 15.6.2010.

General Secretary/Pradhan, Employees Union Cdbtaperative Consumer, Store Shimla.
. .Petitioner.
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VS.
1. The Managing Director, HP State Marketingl @donsumer Cooperative Fed. Ltd.
Shimla-3.
2. The Liquidator, Cooperative Societies, Himadétradesh, Shimla-9.
. .Respondents.
Reference under section 10 of the Industrial Dispé\ct, 1947.
For petitioner: Shri J.L Sharma, Advocate.
For respondent No.1  Shri Sandeep Mahajan, Adeocat
For respondent No.2  None
AWARD
1. The reference for adjudication, sent by therayriate government, is as under:-

"Whether the demand raised by the Pradhan/Generaki®tary, Employees Union,
Central Cooperative Consumer Store Shimla with (lhe Managing Director, HP State
Marketing and Consumer Cooperative Fe. Ltd. ShimBaand (2) Liquidator., Cooperative
Consumer Store, C/o Registrar Cooperative Societlégnachal Pradesh Shimla-9 vide
their demand notice dated 30.1.2000 (copy enclosed)grant of pay scales, annual
increment, additional dearness allowances, interimlief and other regular allowances
admissible to them w.e.f. 18.6.1994 as a resultanf alleged revised pay scales w.e.f.
1996, are genuine and justified? If yes, which dfeir demands should be accepted and
from which date?”

2. In nutshell, the case of the petitioner Unfbereinafter referred Petitioner) is that, it has
twenty one members, who were the employees of tetr@ Cooperative Consumer Store (hereinafter
referred consumer store) before, 1994 which was ymdaer liquidation by the Registrar Cooperative
Societies (hereinafter referred Registrar) on 8841 Consequent thereupon, the services of the esnah
the petitioner were taken over by the HP State Btimg & Consumer Cooperative Fed. Ltd. (hereinafter
referred respondent no.1), under an agreementdodling the entire business system which consists o
twelve fair price shops, located in the Shimla Tofnhthe time of taking over, the services of thembers
of Petitioner, the respondent no.1, had agreedyahe salary as was being drawn by them. It egelll that
the members of the union were getting salary ashgepay scale, prescribed for the post, from ffieenof
respondent no.2. It is further alleged that the tmens of the union were getting salary as per tlyespale
prescribed for the post including the incrementd ather admissible allowances, every year, bef@@41
However, after, 1994, they had been getting thedfigalary which was being paid to them in the 1&&4.

In fact, while entering into agreement, responaeni had agreed to pay the salary at the existiygspale,
being drawn by each worker. This clearly shows thatscales, which the members of union were ggttin
the year, 1994 were to remain continue alongwithuahincrements and other admissible allowancesgbe
paid to the similar situated workers, on the peramamoll of respondent no.1. It is further allegbdt the
members of the petitioner are being deprived oif thightful claim of equal pay which is being givdry
respondent no.1 to their counterparts. Such diffexeof wages has been depicted in para 5 of thigopet
Even, the Managing Director of respondent no.ldmg@ed with the representatives of the petitioaette
release of regular pay scale but till date, nothiag been done. The work, which is being done by th
members of the petitioner is same & similar to therk which is being done by other workers, on
permanent roll of respondent no.l. It has furthesrbasserted that there is revision of pay sctde, 4094
but the members of the petitioner are being degriv@m getting the fruits of the such revision afyscale.
By not allowing the equal wages, the action ofréspondents is illegal and arbitrary. Thus, the trens of
the petitioner deserve to be granted pay scaleudimtd the revision in the same alongwith other
consequential benefits such as arrears, annuainmarts, allowances etc. w.e.f. 18.6.1994, withrésie

3. Respondent No.1 has contested the claim ofpétiéioner on having raised preliminary
objections including maintainability and that tHaim petition has not been properly verified in @cance
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with law. On merits, it has been asserted that.6rl894, the consumer Store was ordered to bedkdeil

and thereafter, respondent no.2 had entered insm@@ement with the replying respondent on, 18%1 13

per which, the replying respondent had agreediliaaithe twelve shops, only for the managemenppse
alongwith eighteen workers i.e ten salesman ariat &iglpers. It has been denied that twenty one reesnb
of the petitioner had been benefited as per theé agieement dated 18.6.1994. As far as the eighteen
workers, aforesaid, are concerned, they are gosehyethe agreement dated 18.6.1994, entered into
between replying respondent and respondent na2futther maintained that the petitioner hashrought,

to the notice of the Court, the sprit of the agreetnFurther, in case, the plea of the petitiosalliowed to

be accepted, at its face value, then the purposieeaigreement dated 18.6.1994, looses its sipcHrany
such interpretation is made that will jeopardice tights of the replying respondent. Since, the b of

the petitioner derive their rights from the agreatmagated 18.6.1994, they cannot not exercise ahgrot
claim, which is contrary to the same. It has bepacHically denied that the Managing Director of
respondent no.1, had agreed with the represerdativihie petitioner regarding release of regulgrguales.
The interest of the members of the petitioner atebring discriminated. Other allegations denied.

4, No reply was filed by respondent No.2.

5. By filing rejoinder, the petitioner union hasterated his own allegations, by denying those
of the replying respondent.

6. Pleadings of the parties gave rise to thefatg issues which were struck on 23.7.2002.
1. Whether the demands raised by the petitionén through its President/General

Secretary with the respondents vide their dematidendated 3.1.2000 are genuine
and justified and if so, which of the demands #@ablé to be accepted and from

which date?
. .OPP.
2. Whether the petition is not maintainable iwwof the preliminary objection No.2.
. .OPR.
3. Relief.
7. | have heard the learned counsel for thegsaethd have also gone through the record of the
case carefully.
8. For the reasons to be recorded hereinaftelewdiscussing issues for determination my
findings on the aforesaid issues are as under.
Issue No.1 Decided in yes accordingly.
Issue No.2 No.
Relief. Reference answered in favour of the jpetiir and against the respondent, per operatite par
of award.
REASONS FOR FINDINGS
Issue No. 1
9. Learned counsel for the petitioner has sulnhithat the demand raised by the petitioner

union with the respondents vide their demand natated 3.1.2000 are genuine and justified and dhees
should be ordered to be accepted by the respordi&ntounsel further urged that as per agreemented

at between the Liquidator and respondent no.1séhdces of the members of petitioner were takesr by
respondent no.1 and thereafter, salaries were lpaingto them by respondent no.1 through the ligtaid

but the members of the petitioner kept on gettlmg fame salary which they had been getting befare t
Consumer Store came under liquidation. Since, agshgeagreement, respondent no.1 had agreed to pay
salaries at the existing pay scale, drawn by eauer, the members of the petitioner were entittedraw
annual increments and other allowances even dfterexecution of agreement dated 18.6.1994 but they
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were denied such benefits. Ld. Counsel furtherdithat the other workers who are on the permarudindfr
respondent no.1, are getting much higher salahi@s the members of the petitioner despite the tfeat
they are also doing the same/identical works. Wiienother workers of respondent no.1, who are on
permanent roll, can be allowed to draw annual imergts and other allowances as admissible, the membe
of the petitioner also deserves to be grantechae benefits, on the principle of equal pay faraggvork.

My attention has also been drawn towards the pdinge of the meeting (mark-X), held on 28.9.1999,
under the Chairmanship of Managing Director, as \yhich, the respondent management could have
considered sympathetically for the release of maguay scales w.e.f. 1.10.1999 to the Super Bazar
Employees, if they had agreed to drop the demandrmefars, on the basis of the said proceedings, Ld.
Counsel tried to impress upon that even, the mamageof respondent No.1, had been contemplating to
release regular pay scales to the members of titeper provided they had agreed to drop the detndor
arrears. Ld. Counsel further urged that the actiérthe respondents is totally illegal, arbitrarydan
discriminatory because they are paying the sanaeystd the members of the petitioner which they baen
getting in the year, 1994 by depriving them thedfién of revision of pay scales which took placteif
1994.

10. On the other hand, it has been argued, oaltbatrespondent no.1, that the members of the
petitioner are being paid the salaries which haehbegreed upon between the Liquidator and responden
no.1l, as per agreement dated 18.6.1994,. Sinceigtite of the members of petitioner, in respecsalfry,
is governed by agreement dated 18.6.1994, the cpitie agreement cannot be changed by this Clodirt.
Counsel further contended that the demands raigéldebmembers of petitioner cannot be accepteduseca
they are contrary to the agreement dated 18.6.1994.

11. The statement of Deep Ram (PW-1), is todffiesct that when the Super bazaar (Consumer
Store) was placed under liquidation in 1994, twenhe persons were taken in the employment of
respondent No.1 as salesman & helpers. Since,ttienhave been working as employees of respondent
no.1l. At present, their number is eighteen becatlsers have since retired. They are being paidisalas
fixed in the year 1994. Allowances, as admissibléheir counterparts on the permanent roll of rageot
no.1 and also that which they were entitled to ikecéuring the course of their employment with Supe
Bazar prior to its liquidation in the year, 1994 aot been paid to them. The salesman/helpers,andon
the permanent roll of respondent no.l, are gettegular scales alongwith allowances, fixed by the
government, from time to time. The members of thttipner are being denied equal pay for equal work
for which they are legally entitled. In he crossuemination, he denied that the demands raised liyopet
(union), are neither genuine nor justified.

12. Shri Sanjeev Sharma (PW-2), has stated fhemedcord, brought by him, that the salesman
employed by the respondent no.1 (Federation), whma its rolls, are being given regular scales thatl
they are paid a total monthly gross salary of R87%- and Rs. 7,899/, as per salary statementhfor
month of December, 2004, which is Ex. PW-2/A wher8hri Joginder Lal, O.P Thakur & Deep Ram are
getting gross salary of Rs. 2,424/- Rs. 3,183 aad 2604 respectively during the month of July, .99
W.e.f. June, 2001, the members of petitioner haentallowed a consolidate increase of Rs. 1,0@@h.e
The duties, being performed by the members of thtigner and salesmen of the respondent no.l
(Federation) are the same. In the cross examindt®mdmitted that the members of the petitionertlae
employees of liquidator and that they are not ketito the equal salary which is being drawn byirthe
counterparts for the reason that they are notriygla/ees of the respondent no.1 (Federation).

13. Shri Mehar Chand (PW-3), had been workingade supervisor in the Super Bazar since,
6.6.1966 to 28.4.1994 and used to get the salarghe State government pattern. The employeeseof th
Super bazaar are entitled to all service beneditsther regular employees of the State Governnégrihe
time of liquidation, his services had not beengfarred.

14. According to Shri Ramesh Bhaik (RW-1), thiaisato all the employees of Naya Bazar is
being paid by Liguidator. As per settlement, Ex., Rldted 18.6.1994, the members of the petitiorenat
entitled to the revised pay scales as they aretm®temployees of respondent No.l. In the cross
examination, he admitted that the members of thitigreer are not getting the revised pay scalema@ith
increments, as well as other benefits. The faicgpshops which were earlier working under SuperaBaz
are now working under the control of Himfed (respemt no.1), as per agreement. The Himfed is also
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running its own shops, separately. He further aohithat to their own employees, posted in the shop
salaries are being paid as per scales. The shepsearg run for public distribution system incluglidaily
need items and their work is of permanent nature.

15. From the evidence, which has been referrethdwe, it is abundantly clear that the workers,
who are on the permanent roll of respondent noel baing paid the salaries and other allowancgsens
their scales but the members of the petitionebaieg paid the salaries as they used to get igaghg 1994.
Ld. Counsel for the respondent has urged that stheemembers of the petitioner are not the emgleys#
respondent no.1, for this reason, they are notlemtio be paid salaries as per scales. In faey; #e the
employees of the Liquidator and thus, there isiatillty of respondent no.1 to pay them salaried ather
allowances as per scales including the benefita@mount of revision of pay scales. In my view, this
contention of the Ld. Counsel cannot be accepteduse as per the agreement dated 18.6.1994, waith h
been entered into between the Liquidator and refgumo.1, there was nothing such that the mendfers
the petitioner were not to be granted scales akagehnnual increments and other admissible alloesn
This agreement dated 18.6.1994, goes to showhbatorkers, who were employed for running the teelv
shops, were to remain on the roll of Liquidator #mak the Himfed (respondent no.1) was to make jgaym
of their salaries, through the Liquidator, in tteyscale being drawn by each worker. This para doego
to show that the Himfed (respondent no.1), hadtaien the liability to pay salaries to the membsrthe
petitioner in the scales which were to revise iurfe. There is also not such in this para whichdgo to
show that the members of petitioner were not ewtitb draw their annual increments and other adlohiss
allowances with the passage of time in futures true that as per Ex. RX, the members of theipeét had
remained on the roll of the Liquidator but it wae tiability of respondent no.1 (Himfed) to pay itihéhe
salaries. In the statement of Deep Ram (PW-1gstdome that the members of the petitioner areglid
salary as fixed in the year, 1994 and that theyratebeing paid any allowances as admissible to the
counterparts in the Himfed (respondent no.1l). Héh&r made it clear that such allowances were being
received by them during the course of their empleytnin the Super Bazar, prior to liquidation (i tyear
1994). Shri Ramesh Bhaik (RW-1), has made it dleair Himfed (respondent no.1) is also running & o0
shops and to its employees, the salaries are Ipgiidgas per scales. From the statement of Sanjeswia,
(PW-2), it is borne out that the gross salary ef émployees, who are on the permanent roll of redgat
no.1, are much higher than the salaries beingtpaige members of the petitioner. The evidencegeaord,
further goes to show that the members of the pagti are also doing the same work as being caotietly
the permanent employees, on the roll of responderit. It has been rightly argued by the Ld. Couffeel
the petitioner that the members of the petitiore=retves to be granted equal pay for equal work.

16. It has been specifically alleged by the jmetér that after 1994, there had been revision of
pay scales and that the members of the petitioreebeing deprived of the fruits of such revisiam.nhy
considered view, the members of petitioner ardledtto draw their salaries alongwith incrementd ather
admissible allowance w.e.f. 18.6.1994, the datewbich the agreement was entered into between the
Liquidator and respondent no.1, and also for thésiens in the pay scale which took place afte9419
disagree with the Ld. Counsel for respondent rihdt, in case, the members of the petitioner acavel
pay scales and other admissible benefits, the agptite agreement will stand changed. | may reiéetiaat
there is nothing such, in the agreement Ex. R4, tttmmembers of the petitioner were not be pdaries
as per their scales and that they were not entitletfaw increments as well as other admissibteralhces
including revision of pay scales. On the recor@, pletitioner has brought demand notice dated 3W00.2
Its para no.9 goes to show that in meeting, whiatl heen held under the Chairmanship of managing
Director, Himfed, on 28.9.1999, it had been agrbed incase the employees working in PDS did nesgr
for arrears for new pay scale, the management wffédl was ready to pay new scale w.e.f. 1.10.1968. T
employees of PDS shops, working under Himfed atpee not to press for arrears but despite thes, th
management of Himfed intentionally and deliberatiity not implement its decision. From the conteofts
this para, it is highlighted that the petitionedtegreed to receive new pay scales w.e.f. 1.10.489@ut
demanding arrears. In my considered view, the mesnbethe petitioner can be granted new pay scale
w.e.f. 1.10.1999 which they had agreed to throingfir tunion. In this way, for my above discussiomed
as observation recorded therein coupled with thetfeat the members of the petitioner through theion
had agreed to get new pay scale w.e.f. 1.10.1988ldIthat the demand raised by the petitionerutinoits
demand notice dated 30.1.2000 qua implementatiorewf pay scale w.e.f. 1.10.1999 without pressing fo
arrears is genuine and justified. Consequentlyansyver to this issue is in “Yes” accordingly.
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Issue No.2.

17. It is not understandable as to why this joetits not maintainable, particularly, when it has
been filed in pursuance to the reference, madeisaourt, by the Labour Commissioner. Apart frayhe
learned counsel for the contesting respondent coolicexplain as to why this petition is not maintdle.
Accordingly by holding it to be maintainable, mythis issue is in “No”.

RELIEF

As a sequel to my findings on the aforesaid issthes claim petition is allowed. Resultantly it is
ordered that the members of the petitioner be gtanew pay scales w.e.f. 1.10.1999 at par with the
employees of respondent no.1l, who are on its permamoll, alongwith all admissible benefits.
Consequently, the reference stands answered aoghyrdiet a copy of this award be sent to the appate
government for publication in official gazette.dsikfter completion be consigned to records.

Announced in the open court today this day of Ubtie, 2010 in the presence of parties counsels.

By order,
A.S JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref No. 32 of 2008.
Instituted on 30.6.2008.
Decided on. 16.6.2010.

Chander Sen Negi S/o Shri Namigal Chhawang, Rlagé & P.O Labrang, Tehsil Pooh, District
Kinnour, HP. .

.Petitioner.
VS.
The Executive Engineer, HPPWD, Division, Kalpastict Kinnour, HP.
.Respondent.

Reference under section 10 of the Industrial Dispé\ct, 1947.
For petitioner: Shri Shashi Shirshoo, Advocate.
For respondent: Ms. Sheetal Bansal, Ld. ADA.

AWARD
1. The reference for adjudication, sent by therayriate government, is as under:-

"Whether the termination of services of Shri Chand&en Negi S/o Shri Namgial
Chhawang by the Executive Engineer, HPPWD, divisittalpa, District Kinnour, HP
w.e.f. 01.07.1999 without complying the provisiosfsthe Industrial Disputes Act, 1947 as
alleged by the workman is proper and justified? ribt, what amount of back wages,
seniority, designation, service benefits and relieé above workman is entitled t&6?

2. Briefly, the case of the petitioner is that had been engaged as daily waged
Supervisor/Mate w.e.f. 1.1.1969 on muster roll $asith the respondent and continuously worked till
March, 1995, when his services were terminatedfvApril, 1995 without following the provisions of
Industrial disputes Act, 1947 (hereinafter referfad). When he was not reengaged despite repeatdaclv
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requests, he filed an OA no. 2021/98 before the iAthtnative Tribunal, whereby, his services hadrbee
reengaged, consequent upon the passing of inteder w.e.f. October, 1998 and he continued, as, dilich
June, 1999. It also appear that the petitioner filad another OA, before the Administrative Triblina
which stood disposed of as withdrawn with the lifpeo file afresh. It is alleged that before havimgen
disengaged w.e.f. 1.7.1999, the petitioner had ¢eteg 240 days in each calendar year. As far baltri
areas are concerned, a workman is supposed tofamod80 days in a calendar year. It is further gesle
that junior to him, have been engaged by the redgmirafter retrenching his (petitiodgr services and their
names are S/Shri Sita Ram Hari Singh & Amar Singh ®ince, his services had been terminated, withou
notice and compensation, in violation of the primris of section 25F of the Act and also that jusitar him
are still in job, he deserves to be reinstated walitthe consequential benefits.

3. The claim of the petitioner has been contestethe plea that, initially, the petitioner had
been engaged as beldar on muster roll basis Waanf.1969 but it has been denied that he had contity
worked till March, 1995. In fact, he had remaineitfubabsent, as per detail given in rely to pam b, of
the petition. It is further asserted that lastlyesv April, 1995, he (petitioner) abandoned thie. jbhe OA
no. 493/96, which had been filed by the petitioneas dismissed on 18.6.1996, being time barred.
However, the Tribunal had observed that the pettiomay be considered for fresh appointment and in
compliance thereof, he applied for reengagemendioB. 1998 and had been reengaged as afresh wag/f. M
1998 as Mate and continued as such till 1999, wieeagain left the job, on his own. The OA no. 2081/
had been withdrawn by the petitioner. It has furtbeen specifically, asserted that the petitiorsat heen
reengaged as fresh w.e.f. May, 1998 as per thenaigms of the State Tribunal, made in order dated
18.6.1996 in OA no. 493/1996. The petitioner hagbalemained elected President of Gram Panchyat,
Labran, during the period, 1990 to 1995. It hamkaenied that alleged juniors to the petitionerehbeen
regularized. Only Amar Singh, has been regulariebing in view his continuous service for ten gear
Further, the petitioner has mentioned his age wyoand that he has already completed 60 years @f lag
has been denied that he had completed 240 daysafteadar year. It is further asserted that th&igeer
had got himself registered as ,[@lass contractor vide letter no. KNR-E Registra9®-939-89 dated
9.5.1996 and that his registration was valid udt33998. Other allegations denied.

4. No rejoinder filed. Pleading of the parties@arise to the following issues which were
struck on 29.12.2009.

1. Whether the termination of services of thetipetier by the respondent w.e.f. 1.7.1999,
without complying the provisions of Industrial Digps Act, 1947 is improper and
unjustified as alleged ?

. .OPP.
2. If issue no.l is proved, to what amount ofkba@ges, seniority, designation, service
benefits and relief, the petitioner is entitled to?
.OPP.
3. Relief.
5. | have heard the learned counsels for theégsagind have also gone through the record of
the case carefully.
6. For the reasons to be recorded hereinaftelevdiscussing issues for determination, my
findings on the aforesaid issues are as under.
Issue No.1 Yes.
Issue No.2 Entitled to reinstatement as Mateh vgiéniority and continuity, in service but
without back wages.
Relief. Reference answered in favour of thetijpeter and against the respondent per

operative part of award.
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REASONS FOR FINDINGS

Issue No. 1

7. It is not a disputed fact that the petitiohad been initially engaged as beldar on muster roll
basis in the year, 1969. The petitioner (PW-1), &las admitted that he had remained Pradhan of Gram
Panchyat, Labran, from 1990 to 1995. The referewbich has been made to this Court, is regardieg th
legality/justification of the termination of thersies of the petitioner w.e.f. 1.3.1999. The pamtduct of
the petitioner goes to show that he had remainddhabsent during the periods as detailed in replpara
no.1 of the petition. It is also not a disputed that the petitioner had filed an OA before thatStTribunal.

Ex. RE, is the attested copy of order dated 1866@%he State Tribunal as per which, the applicatf the
petitioner had been dismissed for being time baifbé State Tribunal had made observation, in therp
which reads as under:

“Before parting with the case we may observe thaas per the scheme the respondents are
keeping the seniority list of all the incumbents wh have rendered service under them. Now, it
is for the applicant to apply to the respondents fohis reinstatement and the latter has to
consider the applicant’'s case for fresh appointmenin case of his past seniority, he is entitled
to reengagement. However, keeping his long servide view we except that the respondents
shall remedy the grievance of the applicant at thearliest.

The application stands disposed of in terms of abe”.

8. It has been pleaded by the respondent thatOoB 1998, the petitioner had applied for
reengagement and that w.e.f. May, 1998, he wasgexgas afresh, in pursuance of the order dated
18.6.1996, passed by the State Tribunal, in OA488/96. This clearly goes to show that, on accofitite
past conduct of the petitioner, as well as theipgasf the order by the State Tribunal, his pastises and
seniority stood lost. Thus, he cannot get any bemef the basis of his past services.

9. In the statement of the petitioner (PW-1jyas come that he was reengaged in May, 1998,
as afresh, and continued as such till June, 1985:eHing his termination, he had completed 240 .days
W.e.f. 1.7.1999, he had been removed from serwithput notice and payment of compensation. Froen th
statement of petitioner, it is abundantly cleat,th& services had been engaged in the month gf M98.
From the said month, his services have to be cereig to have been engaged as afresh, in terniseof t
observations, made by State Tribunal in its ordéed 18.6.1996, passed in OA no. 493/1996, attesteyl
of which is Ex. RE. Ex. RA is the year wise detd#imandays chart of the petitioner. Ex. RB, is tin@nth
wise working days. Ex. RC, is the detail of engagemof daily wages of the petitioner under B&R
Division, Kalpa. From this document, it is highligd that the petitioner had completed 170 %2 days fr
1/99 to 6/99. This document further goes to shaat the petitioner had completed 29 % days in thatmo
of December, 1998, 30 days in the month of Novemb@98, 31 days in October 1998, 30 days in Sept.,
1998, 29 days in August, 1998 and 28 % days in, JJI@®8. Thus, it stands proved, by documentary
evidence, that preceding twelve calendar monthe fthe date of his termination, the petitioner had
completed 240 days. At this sage, | may mentiotn #saper the notification of the HP government, in
District Kinnaur, the worker is required to complet80 days for being in continuous service, witthie
meaning of section 25B of the Act. However, in thgtant case, from the statement of the petii
(PW-1), coupled with the documentary evidencegéexred to above, it stands duly proved that heevaah
completed more than 240 days in twelve months girgehe date of his termination.

10. The defence version is that the petitioned hdandoned the job, on his own, w.e.f.
1.7.1999. This fact has been supported by Shri Bssu Sharma (RW-1), | may observe that from the
statement of RW-1, it is not proved that the patiéir had abandoned the job w.e.f. 1.7.1999 forg¢hson
that he has no where stated that any notice had isseed to the petitioner to resume his job. Is wa
obligatory upon the respondent to have issued &endd the petitioner for resuming the work. In the
absence of such proof, the plea of the respondntthe petitioner had left the job, on his ownndt
proved, particularly when it has been stated by pgtioner that he was removed from service w.e.f.
1.7.1999.
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11. The respondent has also led evidence tceeffést that the petitioner remained Pradhan of
Gram Panchyat Labran w.e.f. 1990 to 1995 and tisat&te of birth is not correct. In this regardnay
observe that the reference, which has been madbkigocourt, is not in this regard as to whether the
petitioner had remained as Pradhan from 1990 t& 49@ also that whether his age is wrong/incortéatl
there been any such reference, the defence vearstbis regard, could have been looked into by tiigrt.
Moreover, it has been admitted by the petitionak/{B that he had remained Pradhan of gram Panchyat,
Labran. In the absence of such reference, thig @uaot required to go into this question, as teether the
age of the petitioner is wrong or right. Only itisbe seen as to whether the services of thegretitw.e.f.
1.7.1999 were terminated, without notice and paymancompensation and that the petitioner had
completed 240 days, prior to his termination. Asady observed, the petitioner has proved thistfedthe
had completed 240 days in the twelve calendar nsopthceding his termination and also that without
notice and payment of compensation, he was remfreetiservice w.e.f. 1.7.1999. Thus, his terminai®n
held to be improper and unjustified for want of gisnce of the provisions of section 25F of the.Act

12. It has been stated by Shri Basu Dev (RWHEY, w.e.f. May, 1998, the petitioner had been
engaged, as afresh, as Mate. In order to see wlhathers to the petitioner are in service, thisicdas to
see that any worker has been engaged by the rempoaitler May, 1998 because in this month, theicesv
of the petitioner had been engaged afresh. Thesgleal Ex. PB shows that Ama Singh was appointed as
Motor Mate, in the month of July, 1997. The petito has failed to lead evidence in order to shaat th
S/Shri Sita Ram, Hari Singh, Amar Singh, are jurtorhim especially when he has lost his previous
seniority. In this way, for the failure of the giher to have proved this fact, | hold that hisrtimation is
not in violation of the provisions of section 25GHof the Act. In view of my above discussion, rmgsaer
to this issue is inYes” accordingly.

Issue No. 2.

13. Before his (petitioner) termination, the petier had remained in job with the respondent
for a short period of about one year. In this why, giving due regard to this fact and also other
circumstances, particularly, that the petitiones Failed to prove that he has not been gainfullypleyed
after his termination, I, without hesitation, hdltht he is not entitled for back wages. Howevergesihis
services were terminated against the provisiorthefAct, he is entitled to be reinstated, with egty and
continuity in service, without back wages. Thus, amgwer to this issue is fiYyes” accordingly.

RELIEF

As a sequel to my findings on the aforesaid issties claim of the petitioner is allowed and it is
ordered that he(petitioner) be reinstated in serwvigith seniority and continuity but without baclages,
from the date of his termination i.e 1.7.1999.Ittasbe made clear that since, the petitioner haehbe
reengaged in May, 1998 as afresh, consequent upororder of the State Tribunal, his seniority and
continuity in service will be counted from May, B9Consequently, the reference stands answered in
favour of the petitioner and against the respondeeit a copy of this award be sent to the apprtgria
government for publication in official gazette.d;ikfter completion be consigned to records.

Announced in the open court today this day of Déthe, 2010 in the presence of parties counsels.

By order,
A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.
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IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT NALAGARH

Ref no. 37 of 2007.
Instituted on 21.4.2007.
Decided on. 18.6.2010.

Mohd. Tahir S/o Shri Naseerudin C/o Shir Satishmidy, Branch Secretary, HP AITUC, Head
Quarter Near S.B.O.P., Baddi, District Solan, HP.
. .Petitioner.

VS.

The Managing Director M/s Saluja Exim Limited, Phw. 90, Industrial Area Baddi, District Solan.
. .Respondent.

Reference under section 10 of the Industrial Dispé\ct, 1947.

For petitioner: Shri J.C Bhardwaj, Ld. AR.
For respondent: Shri Rajeev Sharma, Advocate.
AWARD

1. The reference for adjudication, sent by the@miate government, is as under:-

"Whether the termination of services of Shri Mohdalffir S/o Shri Naseerudin workman
by the Managing Director M/s Saluja Exim Ltd. Plotr.90, Industrial Area Baddi,
District Solan, HP w.e.f. 18.7.2004 without compig the provisions of the Industrial
Disputes Act, 1947 as alleged by the above worknsalegal and justified? If not, what
relief of service benefits and amount of compensati the above aggrieved workmen is
entitled to?

2. Briefly, the case of the petitioner is thatWwas appointed as Pressman, in the month of
May, 2002 by the respondent company and contingesieh till 18.7.2004, when he was illegally rentbve
from service, without any cogent reason or jusdifion. Even, for the month of July, 2004, he waspaid
his earned wages. His last drawn salary was appaigly Rs. 4,500/- per month. It is further avertieak
he had completed 240 days in each calendar yeamlandin the twelve calendar months preceding his
termination. Apart from this, his juniors have beetained in service. Since, his services wereiterted in
violation of the provisions of Industrial Disputégt, 1947 (hereinafter referred Act), he desenede
reinstated in service with all the consequentialefi¢s.

3. Petition has been contested on having raisgtbus preliminary objections including
maintainability and that the petitioner has not edoefore this court, with clean hands. On merithas
been asserted that, on his own, w.e.f. July, 2@4petitioner left his job. Moreover, he does fadltin the
category of worker as he used to work some-timsisiénthe factory premises as well as outside, ahipe
sweet will, on piece rate. Apart from this, therasva simple contract between the parties, as piehwthe
petitioner was required to iron the shirts as magthe could have done and the respondent compantowa
make the payments, accordingly. He had also regddidke& final settlement, at the time of abandagitine
services. It has been denied that he had compkedays. Other allegations denied.

4, By filing rejoinder, the petitioner has redtrd his own allegations by denying those of the
respondent.
5. Pleadings of the parties gave rise to theWatg issues, which were struck on 12.11.2008.
1. Whether the termination of services of Mofdhir workman by the Managing

Director M/s Saluja Exim Ltd. Baddi District SolaHP w.e.f. 18.7.2004 without
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complying with the provisions of Industrial Dispstéct, 1947 is improper and
unjustified as alleged?

. .OPP.
2. If issue no.1 is proved, to what service fish@and amount of compensation, the
aggrieved workman is entitled to?
. .OPP.
3. Whether the claim is not maintainable inghesent form?
..OPR.
4. Whether the petitioner does not fall underdhtegory of workman as alleged?
. .OPR.
5. Whether the petitioner is gainfully employdfi€o, its effect?
. .OPR.
6. Relief.
7. Before | proceed further, it is worthwhilegoint out that the evidence of the petitioner was

closed by the order of this Court dated 18.6.20d0the detailed reasons, narrated therein inctydimat
despite having been afforded six opportunities,hbd either failed to examine himself or to lead his
evidence.

8. | have heard the learned counsels for theégsagind have also gone through the record of
the case carefully.

9. For the reasons to be recorded hereinaftelevdiscussing issues for determination, my
findings on the aforesaid issues are as under.

Issue No.1 No.

Issue No.2 Becomes redundant.

Issue No.3 No.

Issue No.4 No.

Issue No.5. No accordingly.

Relief. Reference answered in favour of theoesent and against the petitioner,

per operative part of award.
REASONS FOR FINDINGS

Issue No. 1.

10. It has been alleged by the petitioner thatgutang twelve calendar months from the date of
his alleged termination i.e. 18.7.2004, he had detad 240 days. In support of his such assertieither
any documentary evidence has been brought, ondiegor the petitioner has examined himself. In ptde
get the benefit of section 25F of the Act, it wddigatory upon the petitioner to have proved thathiad
completed 240 days in twelve calendar months piegekis termination. Another plea, which has been
taken by the petitioner, is that his juniors haeerbretained by the respondent. To prove this faete is
also no evidence. Consequently, for the failurthefpetitioner to have led evidence to prove thefore his
termination, he had completed 240 days and algguh#ors to him are still in service and furthéat his
services had been terminated by the responder®.@r2004, in contravention of the provisions of A, |
have no hesitation in holding that he has failegrtve this issue to which my answer is in “No”.

Issue No. 2.

11. In view of my findings, on issue no.1, ababés issue becomes redundant.
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Issue No.3

12. Consequent upon the reference, which has ineele to this Court, the petitioner has filed
statement of claim. It is not understandable asttg the claim of the petitioner is not maintainalriehe
present form. Moreover, at the time of argumentsould not been explained on behalf of the respohdas
to why, the claim of the petitioner is not maintite. Thus, by holding it to be maintainable, mgwer to
this issue is in “No”.

Issue No. 4

13. Admittedly, the services of the petitionedHzen engaged by the respondent. However,
there is a dispute between the parties regardimgnibnth and year, in which his services were saged
Whereas the contention of the petitioner is to #ffsct that his services had been engaged in tmahrof
May, 2002, as per the respondent, he was engage imonth of March, 2003. Since, he (petitionerl h
been engaged by the respondent to do Iron workjitedy, he falls under the category of workmanpas
section 2 (s) of the Act. Consequently, | hold tiet respondent has failed to prove that the patti does
not fall under the category of workman and my amsaehis issue is in “No”.

Issue No. 5

14. When regard is given to the reply, filed by thspondent, it is abundantly clear that there is
no such plea, having been taken, that the petitingainfully employed. | may mention that initiahus
was upon the petitioner to have proved that henamhdeen gainfully employed, after his terminatiom.
these circumstances, for want of evidence, | Huéd the respondent has not discharged its onustablesh
that the petitioner is gainfully employed. Thusstissue is decided in “No” accordingly.

Relief.

As a sequel to my findings on the aforesaid isstiessclaim of the petitioner is dismissed with the
result, the reference stands answered againstetfiteoper and in favour of respondent. Let a copyhis
award be sent to the appropriate government fofigatton in official gazette. File, after completidoe
consigned to records.

Announced in the open court today this day of I8tie, 2010 in the presence of parties counsels.

By order,
A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla
Camp at Nalagarh.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref no. 46 of 2007
Instituted on 4.7.2007.
Decided on. 15.6.2010.

Devi Ram S/o late Shri Ramdhan, Verma Village daan&.O Basantpur, Tehsil Sunni, District
Shimla, HP.
. .Petitioner.

VS.

The Divisional Forest Officer, Wild Life DivisioBhimla, HP.
.Respondent.

Reference under section 10 of the Industrial Dispé\ct, 1947.
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For petitioner: Shri J.R Sharma, Advocate.
For respondent: Ms. Sheetal Bansal, Ld. ADA.
AWARD

1. The reference for adjudication, sent by the@miate government, is as under:-

"Whether the termination of Shri Devi Ram S/o ShriaRidhan Verma workman by the
Divisional Forest Officer, Wild Life, division, Shmnla, HP w.e.f. 1.4.2000 without complying the
provisions of the Industrial disputes Act, 1947psoper and justified? If not, what relief of servic
benefits and the amount of compensation, the abaggrieved workman is entitled to?”

2. Briefly, the case of the petitioner is that,Had initially engaged as daily wage beldar in the
month of November, 1997 and he worked under resganb.3 upto 31.3.2000, when his services had been
terminated without any reason. In each calendar, yeahad completed 240 days. It is further asdettat
junior to him namely Ishwar Dass & Bhagat Ram, h&een retained in service. Against his illegal
termination, he had filed an OA no. 1805/2000, \WwHiter on stood dismissed for want of jurisdictmm
9.8.2004. Since, his services had been terminatebiation of the provisions of the section 256(2& H
of the Industrial disputes Act, 1947 (hereinafeferred Act), he deserves to be reinstated in aewith all
the consequential benefits.

3. The claim has been contested on having rgisglininary objections qua maintainability.
On merits, it has been pleaded that the petititvaer been engaged as casual labourer as per theoheed
work w.e.f. November, 1997 in Foreign Aided Projexlled NORAD, which was sponsored by Norway
government, against muster roll. The said projexs ¥or a period of five years, commencing from 11985
to 1999, the period of which was further extendpdai2000-01 (21.3.2000). After the completion lué t
project, the services of all the workmen stood teated automatically. It has been denied that jgnio the
petitioner have been retained in job. As far asvéshDutt & Bhagat Ram are concerned, they are séaio
the petitioner and their services had been reemgageper the order of State Tribunal & HHae High
Court. Other allegations denied.

4, By filing rejoinder, the petitioner has reatffied his own allegations by denying those of the
respondent.
5. The pleading of the parties, gave rise to fillowing issues, which were struck on
6.12.2007.
1. Whether the services of the petitioner haeenbillegally terminated by the

respondent w.e.f. 21.7.2001 without complying wiltle provisions of Industrial
Disputes Act, 19477 If so, its effect?

. .OPP.

2. If issue no.l is proved in affirmative, toatielief, the petitioner is entitled to?

. .OPP.
3. Whether the petition is not maintainablehia present form as per the provisions of

ID Act? If so, its effect?

. .OPR.
4, Whether the forest department is not an img®sdf so, its effect?

. .OPR.
5. Relief.

6 | have heard the learned counsel for thegmetnd have also gone through the record of the

case carefully.
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7. For the reasons to be recorded hereinaftelewdiscussing issues for determination my
findings on the aforesaid issues are as under.

Issue no.1 No

Issue no.2 become redundant.

Issue no.3 No.

Issue no.4 No.

Relief. Reference answered against the peditigrer operative part of award.

REASONS FOR FINDINGS
Issue no. 1

8. In the statement of the petitioner (PW-1),adlenits on having been engaged in NORAD
Project, which was Foreign Aided and that his smwistood dis-engaged on the completion of thee€troj
alongwith other workmen. He further admitted ttregt project came to an end and that S/Shri Ishwér &®u
Bhagat Ram had been reengaged on the orders efSthtinal and Hdile High Court.

9. The evidence to Daljit Singh Dhaulta (RW-E)ta this effect that the petitioner had been
engaged as casual labourer, in NORAD Project, wbiche to an end on 31.3.2000. Due to closer of work
the services of the petitioner stood automaticdigpensed with, alongwith other casual labourefShi
Ishwar Dutt and Bhagat Ram are senior to the pagti and that they had been reengaged on the aflers
State Tribunal as well as Hisle High Court. Ex. RA is the copy of annual plan.

10. Although, it has been stated by the petitidP&®V-1) that his services had been terminated
without notice and payment of compensation but ftoenrecord, it is highlighted that his serviced baen
engaged as casual labourer in NORAD Project whishecto an end on 31.3.2000, with the closer of the
work. It is true that the petitioner has statechtwe completed 240 days in the twelve calendar nsont
preceding his termination but since, the aforepaiject came to an end on 31.3.2000, after theeclofsthe
work, it cannot be said that his services had tieamninated in violation of the provisions of senti@5F of
the Act. It has been held bion’ble Supreme Court in State of HP, through theer&ary (Rural
Development) to the Government of Himachal Prad8simla Vs. Ashwani Kumar & others, 1996 (2) SLJ
294that :

“When a project is closed, due to non availabilig§ funds, the employees engaged on the project
are not entitled to regularization”.

11. In the instant case, the services of thdipedir stood dispensed with automatically with he
closer of the project. The petitioner )PW-1) hamiidd that his services had been, in NORAD Project
taken over by Forest Department which was foreigiedaand that on its completion, his services stood
disengaged, alongwith, other workmen. It, cleadgegjto show that, from very beginning, it has bieedms
knowledge/notice that his services would remainagegd till the completion of said project and not
thereafter. Thus, | have no hesitation in holdimgt tvhen the services of the petitioner stood djagad, on
the completion of the project, the same cannotalekte be illegal and improper for want of the cdiance
of the provisions of section 25F of the Act.

12. From, the statement of Shri Daljit Singh Db@ayRW-1), it also stands proved that S/Shri
Ishwar Dutt & Dharam Singh, are senior to the ptér and they had been reengaged on the ordéeof t
Sate Tribunal and Hdble High Court. Thus, there is no violation of f®visions of section 25G & H of
the Act. Accordingly, my answer to his issue isNp".

Issue no. 2.

13. In view of my findings, on issue no.1, ababés issue becomes redundant.
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Issue no. 3.

14. The reference, which has been made to thigtCis required to be answered. For the
respondent, it could not be shown that as to why pletition is not maintainable in the present form
Accordingly, by holding it to be maintainable, mysaver to this issue is in “No”.

Issue no. 4

15. An objection ahs been taken by the resportianthe forest department is not an industry
but this objection does not hold good in view af taw laid down by th€onstitutional Bench of Hon'ble
Supreme Court, in 1978 (2) SCC 213,Banglore Watampfly and Sewerage Board Vs. A. Rajapjma
which it has been held that educational institigiand research centres are Industries. It hasefubtben
held that a University is an Industry particulavjth respect to small workers like Mali, Chowkidars
Carpenters etc. and as such on the strength ofutligsnent, it can be safely concluded that theaedpnt
department is an Industry and governed by the A8#7 especially in case of the daily wage workers.
Consequently, my answer to this issue is in “No”.

RELIEF

As a sequel to my findings on the aforesaid isstiesclaim of the petitioner is dismissed with the
result, the reference stands answered againstetfiteoper and in favour of respondent. Let a copyhis
award be sent to the appropriate government fofigatton in official gazette. File, after completidoe
consigned to records.

Announced in the open court today this day of Ubtie, 2010 in the presence of parties counsels.

By order,
A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INIBSTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT NAHAN

Ref no. 46 of 2009.
Instituted on 8.7.2009.
Decided on. 24.6.2010.

Jai Singh S/o Shri Anoop Singh R/o Village ChaBdD surla, Tehsil Nahan, District Sirmour, HP.
. Petitioner.
VS.

The Superintending Engineer, I&PH Circle, Nahaistiizt Sirmour, HP. )
.Respondent.

Reference under section 10 of the Industrial Dispuict, 1947.

For petitioner: Shri R.K Khidta, Vice Shri A.lGupta, Advocate.
For respondent: Shri Sanjay Pandit, Ld. ADA.
AWARD

1. The reference for adjudication, sent by therayriate government, is as under:-
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"Whether the termination of services of Shri Jai $h S/o Shri Anoop Singh workman
by the superintending Engineer, I&PH Circle, NahanDistrict Sirmour, HP w.e.f.
1.1.1998 without complying the provisions of thedumstrial Disputes Act, 1947 is legal
and justified? If not, what relief of service ben&f and amount of compensation, the
above aggrieved workman is entitled to?”

2. In nutshell, the case of the petitioner is thatwas engaged as daily wage workman under
the IPH Circle, Nahan in Solan Division w.e.f. F&B97 to September, 1997. Thereafter, his servieze
taken in Nahan division w.e.f. Sep. 1997 to Decemt897. It is alleged that when in the month of
December, 1997, his services were disengaged wittmmaplying with the mandatory provisions of seatio
25F of the Industrial Disputes Act, 1947 (hereieafeferred Act), he had already completed 240 .days
fact, no notice or compensation had been paid o hefore retrenching his services. Apart from this,
persons junior to him are still serving as welladlsers, who had been engaged alongwith him. lisis a
alleged that fresh engagements had been madehidteervices were disengaged in utter violatiothef
provisions of section 25G of the Act.

3. The claim of the petitioner has been contestetiaving raised preliminary objections qua
maintainability and limitation. On merits, it hagdm asserted that the petitioner had been engageails
wage beldar under IPH Division, Solan (respondent)nw.e.f. Feb., 1997, where he worked as such upt
30.9.1997. Without informing respondent no.4, he &lbandoned the job on his own. It has been dehétd
after September, 1997, his services had been fakiahan Division. In fact, in the month of Novembe
1997, he was engaged as daily wage beldar by rdepbmo.3 (the Executive Engineer, IPH Division,
Nahan) and continued as such till December, 199i@éuPH Sub Division, Jamta. Thereafter, he abaedon
the job without informing respondent no.3. It hasther been pleaded that when the petitioner had
abandoned the job, in IPH Division, Solan and IPiidion, Nahan, muster rolls had been issued fer th
same works and same strength but he did not rebisrauties. In case, his services had been disedgag
muster rolls were not to be issued. It has beeredehat junior persons to the petitioner have bEwyaged.
Some persons had to be reengaged as per the cders besides some others, on compassionate groynd,
the approval of the government. It has been addhitt@t the persons who had been engaged with the
petitioner, under respondent no.4, are still wagkiecause they had not left the job. In these wistances,
when the petitioner had himself abandoned therjolguestion arises regarding violating the provisiof
the Act.

4, Petitioner did not file rejoinder. The pleaghnof the parties gave rise to the following
issues which were struck on 24.2.2010.

1. Whether the termination of services of thétipaer by the S.E. IPH Circle w.e.f.
1.1.1998 without complying the provisions of ID A&B47 is illegal and unjustified
as alleged?

. .OPP.

2. If issue no.l is proved, to what relief ofrvdge benefits and amount of

compensation, the petitioner is entitled to?

. .OPP.
3. Whether the petition is not maintainable?
. .OPR.
4, Whether the petition is barred by limitation?
. .OPR.
5. Relief.
5. | have heard the learned counsels for theégsasind have also gone through the record of
the case carefully.
6. For the reasons to be recorded hereinaftelevdiscussing issues for determination, my

findings on the aforesaid issues are as under.
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Issue No.1 No.

Issue No.2 Becomes redundant.

Issue No.3 No.

Issue No.4 No.

Relief. Reference answered in favour of th@peadent and against the petitioner,

per operative part of award.
REASONS FOR FINDINGS
Issue No. 1

7. Ld. Counsel for the petitioner has submitteat,tlsince, the petitioner had worked in two
separate divisions i.e. Solan & Nahan within theeircle i.e. IPH Nahan, his services are requioeloe
counted while calculating 240 days. If, the workiays of the petitioner, in the aforesaid two dons, are
counted, it is quite evident, on record, that he Wwarked for more than 240 days preceding the chateth
when his services were disengaged. Ld. Counsehdurtirged that no notice had been issued to the
petitioner by the respondents for resuming hisedutBesides, juniors to the petitioner are stijbimand on
this score, the retrenchment of the petitionetlégal for being in violation of the provisions tfe Act,
particularly, sections 25G & H.

8. On the other hand, Ld. Deputy DA appearingoehalf of the respondents has urged with

vehemence that the services of the petitioner mgeparate sub divisions cannot be counted in ledilog

240 days. He further submitted that there is nctioie of calculating 240 days when it stands duyvpd,

on record, that the petitioner had abandoned higjdoth places i.e Kandaghat in Solan District 2eimta

in Nahan/Sirmour District. Ld. Deputy DA furthenited my attention towards the muster rolls whietd
been issued for the periods when the petitionerl&idhe job, on his own. No junior to the petiter had
been engaged. Some persons had to be reengagéé onders of the Court and also on compassionate
grounds but that does not mean that there hadiekation of the provisions of the Act particulariwhen

the petitioner had abandoned the job.

9. The statement of petitioner (PW-1,) is to #fifect that he had been engaged as daily wage
beldar from Feb. 1997 and continued as such tilebeer, 1997 when his services were terminatecdwith
any notice and paying compensation. From Feb. X69December, 1997, he had completed 277 days.
S/Shri Sher Singh & Arvind Jaswal, who are junimhtm, were engaged in March, 1997. Shri Arjun 8ing
was engaged as beldar on May, 2001. He was nadcalhen new beldars were engaged. He had not
abandoned the job. In the cross examination, heitedinthat in Feb. 1997, he had been engaged in
Kandaghat with respondent no.4 and worked till 3®97. He denied to have left the job, on his owd a
without informing the department. To respondenédnbe had not made any representation in writing. H
denied that his services had not been taken ovéatman Division. From 30.11.1997 to 31.12.1997hhe
worked with Jamta Sub Division of District Sirmoltte denied that he again left the job, on his owh b
admitted to have not made any representation, itingy to respondent no.3. He expressed his igre@an
that muster rolls for the same works and same gitnemere being issued when he left the job. He #dahi
that Sher Singh and Arvind Jaswal were also workihgn he was doing his job/work and that he has not
produced any document/record that they are junibirh.

10. According to Shri Vinod Sharma (RW-1), theitmmer was engaged as daily wage beldar
in the month of Feb., 1997 at IPH Sub Division, Haghat where he worked as such upto 30.9.1997.
Thereafter, he (Petitioner) abandoned the job aiddndt work. No representation was made to the
department. In Sub division Kandaghat, he had wbdy for 223 days as is evident from Ex. RA. Huor
months of October to December, 1997 muster rolts been issued, which are Ex. RA, Ex. RA-2 and Ex.
RA-3 but the petitioner did not turn up for work. the cross examination, he stated that he (peit)chad
not been issued any notice to resume the workxplaimed that he (petitioner) was aware of thedsse of
the muster roll for the months of October to Decemb

11. The version of Shri Santosh Thakur (RW-2jpithis effect that the petitioner was engaged
on daily wage basis in his Sub division, Jamtafwlel11.1997 to 31.12.1997 when he, on his owr,thef
job without any information. His services had neeb terminated. Even for the months of Jan., 1898 t
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March, 1998, muster rolls had been issued, whietEax RA-5, Ex. RA-6 & Ex. RA-7, for the same works
and strength of workers. No junior to the petitiohad been engaged, except on the orders of the. Jte

list of such juniors is Ex. RA-8. Sher Singh andviad Jaswal (beldars) had been engaged in Jamta sub
division w.e.f. 2.3.1997 and 10.7.1997 respectivettych falls under IPH Division, Nahan. At that @irthe
petitioner was working under IPH Divisoin, Solarrjuk Singh, beldar was reengaged by the orderbeof t
Court w.e.f. 14.5.2005. In the cross examinatianstated that the Sub divisions where the petititiael
remained engaged, fall under the same circle aaditithe working days of both the Sub divisiong ar
counted, then the same come to 277 days. No nbéidebeen issued to the petitioner to resume his job
Except the muster rolls, he has not other prodfttie petitioner had abandoned the job. Regardisiggince

of muster rolls, no information had been sent tohtitioner.

12. Firstly, it is to be ascertained as to whethe petitioner had completed 240 days in the
twelve calendar months preceding his alleged teatiin. The Ld. Counsel for the petitioner submiitatt
since, the petitioner had worked in two Sub divisieinder the same circle i.e. IPH Circle, Nahastriat,
Sirmour, the same are required to be counted agid nhmber comes to 277 days. This contention of Ld
Counsel for petitioner has been seriously countbsetid. Deputy DA by urging that the same cannot be
done because the petitioner had worked under tvimo dBrisions i.e. at Kandaghat in District Solan and
Jamta in District Sirmour.

13. From the material on record, there remaingispute that initially, the petitioner had been
engaged as daily wage beldar under respondentwne.# Feb. 1997 to 30th September, 1997 and rexdain
posted as such in Sub Division, Kandaghat whereidr&ed for 223 days. Thereafter, he was engaged as
daily wage beldr by respondent no.3 and remainetepgoas such w.e.f. 1.10.1998 to 31.12.1997 in Sub
Division, Jamta where he worked for 54 days asidemt from Ex. RA-4.

14. It has been held by thton’ble Apex Court in 2007 (2) SLJ 1277 case titléthryana
Urban Development Authority Vs. Om Pahat “where a workman worked in two sub divisionkich
constituted two different establishments havindedént cadre strength of workman, the service nexdiby
him in both the divisions cannot be counted for phepose of section 25F of the Act”. It was furtihedtd
that “because there was one controlling authotitg, same by its, would not mean that the establgsiim
was not separate”. Para 5 & 6 are relevant andupemtias under:-

“1. The Industrial Tribunal-cum-labour Court unfo rtunately did not go into the said
question at all. If both the establishments are trated to be one establishment, for the
purpose of reckoning continuity of service within he meaning of section 25B of the Act
as held by the Tribunal, a person working at diffeent point of time in different
establishments of the statutory authority, would beentitled to claim reinstatement on
the basis thereof. However, in that event, one eflishment even may not know that
the workman had worked in another establishment. Inabsence of such a knowledge,
the authority retrenching the workman concerned wold not be able to comply with
the statutory provisions contained in section 25F fothe Act. Thus, once two
establishments are held to be separate and distintiaving different cadre strength of
the workman, if any, we are of the opinion that theperiod during which the workman
was working in one establishment would not enure tchis benefit when he was
recruited separately in another establishment, paitularly, when he was not
transferred from one sub division to the other. Inthis case, he was appointed merely
on daily wages”.

2. In Union of India and other Vs. Jummasha Diwar(2006)8 SCC 544, this court opined:

"There are several establishments of the RailwayAdministration. If a workman

voluntarily gives up his job in one of the establisments and joins another, the same
would not amount to his being in continuous serviceWhen a casual employee is
employed in different establishments, maybe underht same employer, e.g., the
Railway Administration of India as a whole, havingdifferent administrative set up,

different requirements and different projects, theconcept of continuous service cannot
be applied and it cannot be said that even in such situation he would be entitled to a
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higher status being in continuous service. It is ridn dispute that the establishment of
Appellant No. 3 herein had started a project. His ecruitment in the said establishment
would, therefore, constitute a fresh employment. Ira case of this nature, Respondent
would not be entitled to his seniority. If the progct came to a close, the requirements
of Section 25-N of the Act were not required to beomplied with”. In 2005 (1) 314 SC
case titled DGM Oil & Natural Gas Corporation Ltd &nother Vs. llias Abdulrehman
Horilble supreme Court has held that “Number of daywark put in by the workman in
broken periods, cannot be taken as a continuousogment for the purpose of section 25F
of Industrial Disputes Act”.

15. In the instant case, the Ld, Counsel forpistitioner has sought to get counted the working
days pertaining by the petitioner in two separaib &ivisions as mentioned above i.e. Kandaghatr&tda
on the plea that they fall under the same Circtehimisuch contention cannot be accepted in viethefaw
laid down by the Haible Supreme Court, under ruling supra. TheidnSupreme Court has made it clear
that even if there is one controlling authoritye ttame by itself, would not mean that the estafigstt is
not separate. On the contrary, It has been righiltended by the Ld. Deputy DA that for counting 24
days, the services rendered by the petitioner m geparate Sub divisions cannot be counted. Aadylre
observed, in sub division Kandaghat, the petitidres worked for 223 days and in sub division, Jafota
54 days. When the petitioner fails to prove thathhd worked for 240 days in twelve preceding months
from the date of his alleged termination, the psmns of section 25F are not applicable espeacietign the
petitioner has failed to prove that his servicesnfriSolan Division had been taken over by Nahandini
The absence of any such proof, goes to show thaehiices had been engaged afresh in Nahan Divisio

16. Although the plea of the petitioner is that services had been retrenched/disengaged by
the respondents but the defence version is toetfést that he had abandoned the job, on his own. A
Kandaghat, the petitioner had worked from Feb.,718930.9.1997. It has been specifically statecShyi
Vinod Sharma (RW-1) that after 30.9.1997, the jwetér had abandoned the job and never represemted t
the department and further that for the months atbler to December, 1997, muster rolls had beerdks
for the same works and same strength vide Ex. RRAEX. RA-3. These muster rolls go to show that had
the services of the petitioner been retrencheditexted, there was no occasion for the departmehtie
issued the muster rolls for the same works andigtinein favour of the petitioner. Similarly, theidence of
Shri Santosh Thakur (RW-2), goes to show that thtipner had worked in Jamta sub division w.e.f.
1.11.1997 to 30.12.2997, when he left the job, isrotvn and did not make any representation. Hidende
further goes to show that the muster rolls forrienths of Jan. 1998 to March, 1998 as referrebtvey
had been issued for the same works and strengtiyanir of the petitioner.

17. It is true that the petitioner had not bessuéd any notice to resume the work but since he
remained continued to be in the job, there was ewdrfor the respondents to have issued him natice t
resume his job/work. At this stage, | would likenbake it clear that the petitioner has failed toverthat his
services had been terminated by the respondente tvhiwas in job either at Sub division Kandaghat o
Jamta. In case, he could have proved this facrdegahaving been terminated, then it was requakthe
respondents, to have sent him notice for resumirg jobb. The defence version that petitioner had
abandoned his job further gets support from thi$ flaat when the petitioner failed to turn up fas job
after 30.9.1997 at Sub division, Kandaghat andr &1€12.1997 at Sub division, Jamta, muster roksew
issued for the same works and strength in favouhefpetitioner. It has been laid down by ¢lon’ble
High Court in Nagar parishad Bilaspur Vs. Bone Rameported in 2005 (1) Shim. LC 7#at “when the
conduct of the workman speaks that he abandone@thiand that his services were not terminatedhiey t
employer, such termination caused by workman himseduld not fall within the definition of
retrenchment”.

18. In the instant case, when the respondentdéad issuing muster rolls for the same works
and strength in favour of the petitioner and furttieat he failed to make any representation orgstot
against his alleged termination, his such condlgarly speaks/shows that he abandoned his jobaéyrel
have held that the petitioner has failed to prdna he had worked for 240 days in twelve calendanths
preceding his alleged termination. Thus, no quesbiviolation of section 25F arises. Another caoititen
of the petitioner is that juniors to him are in\gee. His such assertion could have carried weighty if, it
had been proved that his services were terminateldebrespondents. As already stated above, tlitpet
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has failed to prove that either respondent no.3espondent no.4 had terminated his services. On the
contrary, the respondents have led convincing &tidbie evidence to prove that the petitioner hifnse
abandoned the jobs, initially, while working in S&vision Kandaghat and thereafter in Sub Division
Jamta. | am not inclined to accept the contentibth® learned counsel for petitioner that sincealeged
termination of the services of the petitioner isvialation of the provisions of the Act, for thisason, his
services are required to be reengaged with allemprential benefits. Consequently, my answer toisisise

is in “No”.

Issue No. 2.
19. Since the petitioner has failed to proveesso.1, this issue becomes redundant.
Issue No.3
20. At the time of arguments, the Ld. Counseltfigr respondent could not show as to why this

petition is not maintainable. Since, the refererfoen the appropriate government was received ig th
Court for adjudication, the petitioner filed theteiment of claim. It is not understandable as tg thins
petition is not maintainable. Accordingly by holdiit to be maintainable, my answer to this issu@is
IINOIII

Issue No. 4

21. In support of this issue, no evidence wasbledhe respondent being the legal issue. It is
well settled that there is no limitation under th2 Act, 1947 as held by their lordship ldbn’ble Supreme
Court as reported in (1999) 6 SCC 82, titled as ygh Singh Vs. Sirhind Co-operative Marketing —cum-
processing Service Society Limited and Anotheruasler:-

“The provisions of Article 137 of Limitation Act1963 are not applicable to the proceedings under
the ID Act. The relief under the ID Act cannot beedied merely on the ground of delay. The plea
of delay if raised by the employer is required te proved as a matter of fact by showing the real
prejudice and not as a merely hypothetical defenbi reference to the Labour Court can be
generally questioned on the ground of delay alone”

In view of the above cited ruling, this petitiom held not to be barred by limitation. Accordingly,
this issue is answered in negative.

RELIEF

As a sequel to my findings on the aforesaid isstesclaim of the petitioner fails and the same is
dismissed. Consequently, the reference stands asdvagainst the petitioner and in favour of respond
Let a copy of this award be sent to the appropgatesrnment for publication in official gazetteldriafter
completion be consigned to records.

Announced in the open court today this day of 2die, 2010 in the presence of parties counsels.

By order,
A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shimla
Camp at Nahan.
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IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref no. 52 of 2008
Instituted on 8.9.2008.
Decided on. 1.6.2010.

Prem Singh S/o Shri Mohan Lal R/o Village Mund@iQ Kungal Balti, sub Teshil Nankhari, Tehsil
Rampur, District Shimla, HP.
Petitioner.

VS.

The Divisional Manager, HP State Forest Corponafieorest Division) Rampur Bushehr, District
Shimla, HP.

.Respondent.

Reference under section 10 of the Industrial Dispé\ct, 1947.

For petitioner: Shri Balwant Singh, Advocate.
For respondent: Already ex-parte.
AWARD

1. The reference for adjudication, sent by the@miate government, is as under:-

"Whether the termination of services of Shri Premngh S/o Shri Mohan Lal, daily
wages Field man w.e.f. 15.1.2005 by the divisionmlanager, HP State Forest
Corporation, Rampur, District Shimla without complyg the provisions of section 25 F &
G of the Industrial Disputes Act, 1947 is legal afastified? If not, what relief of service
benefits, amount of compensation, back wages andia#ty the aggrieved workman is
entitled to?”

2. Briefly, the case of the petitioner is thatves initially engaged as daily wage Field man in
the year 1989 by the respondent and posted as auSlib Davison, Nankhari. Till, the year 2003, he
continuously worked as such. Thereafter, he wassteared from Forest Division Nankhari, to Forest
Division Rampur, in the year, 2003. It is allegkdtthis service condition had been changed aribjtramd
illegally because he was put on a Truck as conduaithout any notice. In this way, he was beinguted
at different places like Nahan, Baddi, Nalagarh, &tthough, he had requested the Divisional Manade
the Corporation that it was not possible for hintrevel with a Truck to such distance places butwévail.

On the contrary, his services were terminated ey dider dated 15.1.2005 without compliance to the
provisions of section 25F of the Industrial Disputect, 1947 (hereinafter referred Act). During thexiod

of eighteen years of his service, he had compl2#€ddays in each calendar year and his servicedecas
unblemished. It is further maintained that after $ervices were illegally terminated, the responhdstained
junior persons namely Subhash Chand, Jagdish Girahdthers as per their names as find mentionra pa
no. 10 of the petition. Since, his services hachlteeminated in violation of the provisions of thet, he
deserves to be reinstated with all consequentizfiis.

3. The claim of the petitioner has been resistethaving raised preliminary objections that it
is not maintainable. On merits, it has been assehat the petitioner was engaged on daily wagdsield
man in Nankhari unit for watch & ward duty, on 18989 and that he remained in service upto 15.5.200
but during that period, he used to remain absemh fduty on regular basis. In this regard, he wasgbe
issued notices in respect of his absenteeism, afexure A-1 to A-8. On account of his such illegal
absenteeism, his services were terminated as\weOldner allegations denied.

4, By filing rejoinder, the petitioner has re#trd his own allegations, by denying those of the
respondent.
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5. Pleadings of the parties gave rise to thefahg issues which were struck on 8.3.2010.

1. Whether the retrenchment of services of ipettr by the respondent w.e.f.
15.1.2005 without complying with the provisions séction 25F & G of the
Industrial Disputes Act, 1947 is illegal and unifistl as alleged?

. .OPP.
2. If issue no.1 is proved, to what relief ofveee benefits, amount of compensation,
back wages and seniority, the petitioner is emntitte?
. .OPP.
3. Relief.
6. Before, | proceed further, it is worthwhilert@ntion that on 13.5.2020, the respondent was
proceeded against ex-parte for the reasons nartegesin.
7. By way of ex-parte evidence, the petitiones @mamined himself as PW-1. | have heard the
learned counsel for the petitioner and have als@ dbrough the record of the case carefully.
8. For the reasons to be recorded hereinaftelevdiscussing issues for determination, my
findings on the aforesaid issues are as under.
Issue No.1 Yes.
Issue No.2 Entitled for reinstatement in serviéth seniority and continuity but without back
wages.
Relief. Reference answered in favour of thetipeker per operative part of award.
REASONS FOR FINDINGS
Issue No. 1
9. Ex. PA is the affidavit of the petitioner (P¥y-wherein he has supported all the material

facts on oath. Ex. PB is the mandays chart andPEXxis the reply, which had been filed by respondent
before the Conciliation Officer.

10. As per the contention of the petitioner, $esvices had been terminated w.e.f. 15.1.2005.
Ex. PB, the mandays chart, goes to show that iryele 2005, the petitioner had not worked for aay. dn
the year, 2004 he had worked for 129 days fromt@aklay. In the year 2003, he had worked for 22¢sda
In this year, 2003 i.e., he had not worked for days in the months of June, July, August and Septenn
the preceding year from 2002 to 1989, he had wof&edhore than 240 days in each calendar year ¢€xcep
1989, when he worked for 159 days.

11. In order to take the benefit of section 25khe Act, the petitioner has to prove that he had
worked for 240 days in the twelve calendar montleceding his termination. However, the petitioner
succeeds in proving from Ex. PA that he had onlyked for 129 days preceding the twelve calendar
months from Jan., 2005 (15.1.2005) when his seswigere terminated (15.1.2005). Since, the petitibas
failed to prove this fact, his termination for waftcompliance of section 25F cannot be said tdlbgal
and unjustified.

12. In the petition, it has been mentioned th&h8 Subhash Chand, Jagdish Chand, Harbans
and Karam Chand who are junior to the petitionersdill in service. In his affidavit, Ex. PA, thetgioner
has supported this fact on oath. Since there igvidence led by the respondent in order to rebet th
evidence of the petitioner, it stands proved ommthat persons junior to the petitioner are sgtikervice.
It is true that the defence version is to this fthat since, the petitioner used to remain abfsemnt duty,
off and on, his services were legally terminated.fv15.1.2005 but no evidence, whatsoever, has leee
by the respondent in support of its such plea. lhegg it is not the defence version that any enghad
been conducted against the petitioner regardinguth alleged absenteeism. Besides, there is rd {hrat
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annexure A-1 to A-8 had been delivered/served uperpetitioner. It has been held by their lordstops
Hon’ble Supreme Court in 1993 (1) SC Service Lawd@iments 222hat:

“Where there is retrenchment on the basis of abserfrom duty. A reasonable opportunity be
given to the employee concerned to put forth hisseaand proper enquiry be held before
terminating his service

Since, on the record, it stands proved that no ppity of being heard was afforded to the
petitioner before retrenching him from service dmak his juniors are still in service, there islatmn of
sections 25G & H of the Act. It has been held by@un Horible High Court incase titled &tate of HP &
Others V/s Bhatag Ram & Anr. as reported in latéisd 2007 (HP) 903that :-

“Continuing of 240 days not necessary in 12 calemdaonths. It is not necessary to workman to
complete 240 days during 12 months for taking thenkfits of section 25-G & 25-H of the Act.”

Accordingly, the termination of the petitioner W.el5.1.2005 is held to be illegal and unjust.
Consequently, my answer to this issue is in “Yes”.

Issue No. 2.

13. In order to claim back wages, it was requiofdthe petitioner to have pleaded and
established that after his termination from serviee did not remain gainfully employed. In this way
giving due regard to above mentioned fact and oistance, that the petitioner has failed to proat bie
did not remain gainfully employed after his terntiog, | without hesitation hold that he is not detd for
back wages. However, since his services were tatetinagainst the provisions of the Act, he is ledtito
be reinstated with seniority and continuity in $eewvithout back wages. Thus, my answer to thigdss in
“Yes” accordingly.

RELIEF

As a sequel to my findings on the aforesaid issthes claim of the petitioner is allowed and it is
ordered that he(petitioner) be reinstated in servigith seniority and continuity but without baclages,
from the date of his termination i.e 15.1.2005. €mquently, the reference stands answered in fafaie
petitioner and against the respondent. Let a cdphis award be sent to the appropriate governmant
publication in official gazette. File, after comiie be consigned to records.

Announced in the open court today this day ofllisie, 2010 in the presence of parties counsels.

By order,
A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref no. 59 of 2007
Instituted on 30.7.2007.
Decided on. 1.6.2010.

1. Amar Singh S/o Shri Duli Chand R/o Village ®ai, P.O Rewag, Tehsil Sunni, District
Shimla, H.P.

2. Deep Ram S/o Shri Atma Ram R/o Village & P.€b& Tehsil Sunni, District Shimla, HP.
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3. Chet Ram S/o Shri Agru Ram R/o Village LuriBl) Khera, Tehsil Sunni, District Shimla,
H.P.
4, Dharam Dass S/o Shri Barfia Ram R/o Villagedta P.O Khaira via Basantpur, Tehsil
Sunni, District Shimla, HP.
5. Mohinder Lal S/o Shri Sita Ram R/o Village &PBharara, Tehsil Sunni, District Shimla,
H.P.
. .Petitioners.
VS.
The Senior Executive Engineer, Electrical DivisldRSEB Sunni, Tehsil Sunni, District Shimla,
HP.
. .Respondent.
Reference under section 10 of the Industrial Disputct, 1947.
For petitioner: Shri J.R Sharma, Advocate.
For respondent: Ms. Sharmila Patial, Advocate.
AWARD
1. The reference for adjudication, sent by thereyriate government, is as under:-

"Whether the termination of services of (1) Shri Am&8ingh S/o Shri Duli Chand, (2)
Shri Deep Ram S/o Shri Atma Ram, (3) Shri Chet R&fo Shri Agru Ram, (4) Shri
Dharam Dass S/o Shri Barfia Ram and Shri MohinderaL S/o Shri Sita Ram workmen
by the Senior Executive Engineer, electrical Divisi, HPSEB Sunni, Tehsil Sunni
district Shimla, HP w.e.f. 07.07.2005 and 13.05.800ithout complying the provisions of
the Industrial Disputes Act, 1947 whereas junior them are retained by the employer as
alleged by the workmen is proper and justified?nbt, what relief of service benefits and
amount of compensation, the above aggrieved workraementitled to?

2. Consequent upon the receipt of referencei;n@ourt, aforesaid Amar Singh (hereinafter
referred petitioner no.1), Deep Ram (petitioner 2)p.Chet Ram (petitioner no.3), Dharam Dass (pett
no.4) and Mohinder Lal (petitioner no.5), filed aegte statement of claims. Thus, by way of thisrdwide
claim petitions which have been filed separatelyhgypetitioners are to be decided.

3. Briefly stated facts, as highlighted from gtatement of claims, are to the following effect:
It has been alleged by petitioner no.1 that in, JU897, he was initially appointed as daily wagkléeby
the respondent and thereafter, he worked contifydasthe utmost satisfaction of his superiors big
services were terminated orally w.e.f. 21.3.1998heut assigning any reason. Since, despite repeated
assurance, the respondent failed to reengage visese he was left with no other alternative hufite an
O.A before the Administrative Tribunal, which, byayof order dated 13.5.1999, directed the emplotgers
reengage his services at the same place and yjcimitere he was working prior to his terminatiory, b
granting interim stay. Pursuance to the aforesedero he continued to work and completed 240 days i
calendar year. On 6.5.2002, when the aforesaid @wecup for hearing, before the State Tribunal stimae
was disposed of in view of the judgment passed bsiltle High Court of HP in CWP no. 371/1999 and
other connected matters. Taking advantage of tbeesdid order, the services of the petitioner were
terminated w.e.f. 23.8.2002, without following pepgprocedure as required under the relevant pangsof
the Industrial Disputes Act, 1947 (hereinafter nefd Act). Consequent thereupon, he filed a wrtitipa
no. 1532/02 before the Hibie High Court which was pleased to pass interideoin his favour and in
pursuance thereof, he continued to work. Howevepex order dated 3.1.2005 of the Huma High Court,
the petitioner was directed to approach the apmtspiforum, since, the matter, pertained to indaistr
dispute. After the passing of the aforesaid orberwas served with a notice dated 7.4.2005 videhwhis
services were terminated w.e.f. 4.5.2005. It ighierr averred that he had not been paid any retmeach
compensation and that persons junior to him nai8&hri Gain Chand, Madan lal, Om Parkash & others,
as per their names, as given in para ten of thiéigmethave been retained. In this way, his sewviaere
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terminated in utter violation of the various praeiss of the Act and that he deserves to be reendgatf
all consequential benefits.

4, The contention of petitioner no.2 (Deep Rasjoai this effect that he had joined as daily
wage beldar in December, 1997 and that he wasnated w.e.f. June, 1998 and thereafter w.e.f. G052
in the identical manner as referred to above, whierating the facts of the petitioner no.1. He hbs®
assailed his termination on the same grounds ag tak petitioner No.1.

5. Petitioner no.3 (Chet Ram) was appointed dg dage beldar on 25.1.1998. His services
were terminated w.e.f. 25.3.1998 & 7.4.2005 anddtisgations are also identical as stated by peti
No.1.

6. Petitioner No.4 (Dharam Dass) was appointedadly wage beldar in the year 1993 and
was terminated w.e.f. March, 1998, 7.4.2005 & 865 and his allegations are also identical agdtay
petitioner No.1.

7. Petitioner no.5 (Mahender Lal) was appoin®daily wage beldar in November, 1997. His
services were terminated w.e.f. march, 1998 ancedfier w.e.f. 13.6.2005 (should have been 13.5200
and his allegations are also identical as statquetijioner No.1.

8. By filling separate replies, the respondens l@ntested the claim of the aforesaid
petitioners, on having raised preliminary objecsi@ua maintainability, estoppel and delay and &gclon
merits, it has been admitted that they, (aforegaiitioners) had joined their duties as per dedailotal
working days, attached with the replies. Consedyempon the dismissal/disposal of OA of the petigrs,
there services were dispensed with. When the Viiliégsl by the petitioners, were dismissed by theilbte
High Court, their services were again dispensel afiter serving proper notice. It has been pledadatino
person, junior to the petitioners, have been retiangaged in service except those who had bergaged
in pursuance to the interim directions passed byQburts. Other allegations denied.

9. By filing rejoinder, the aforesaid petitionehsve reiterated their own allegations, by
denying those of the respondent.

10. Pleadings of the parties gave rise to tHeahg issues, which were struck on 4.8.2001.
1. Whether the petitioners were illegally teratgd by the respondent w.e.f. 7.4.2005

and 13.5.2005 without complying with the provisiasfsindustrial Disputes Act,
19477 If so, its effect?

. .OPP.
2. Whether juniors to the petitioners are retdiby the respondent? If so, its effect?
. .OPP.
3. If the above issues are proved in affirmatitce what relief, the petitioners are
entitled to?
. .OPP.
4, Whether the present petition is not maintalimén the present form?
. .OPR.
5. Relief.
11. | have heard the learned counsels for thigegaand have also gone through the record of
the case carefully.
12. For the reasons to be recorded hereinaftde wiiscussing issues for determination, my

findings on the aforesaid issues are as under.
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Issue No.1 Yes.

Issue No.2 Yes.

Issue No.3 Petitioners are entitled to reinstatamwith seniority and continuity, in service but
without back wages.

Issue No.4 No.

Relief. Reference answered in favour of thetipeiers and against the respondent, per

operative part of award.

REASONS FOR FINDINGS
Issue No. 1 & 2.

13. Since, both these issues are interlinked wadld require the discussion of common
evidence, hence taken up together for decisioritidtetrs while appearing in the witness box, as PW-
(Amar Singh), PW-2 (Deep Ram), PW-3 (Chet Ram), #£\Ibharam Dass) and PW-5 (Mahinder Lal) have
supported all the material facts including thatythed remained in continuous service for more 40
days in each calendar year and that juniors to theve been engaged/retained by the respondent.

14. The statement of Shri A.C Brice RW-1, ishisteffect that the petitioners had completed
240 days in a calendar year and that when their ®@é&® dismissed by the State Tribunal, their sesvic
were terminated as there was no work available thithdepartment. In the cross-examination, he aedhit
that the petitioners might have been engaged iry¢he 1997 and that the department did not isstieaso
to them, when their services were terminated. Bx. Px. RA-1, Ex. RB, Ex. RB-1 and Ex. RC are the
copies of mandays chart of the petitioners. He #@dchthat Jiya lal who is junior to the petitionésstill in
service and that his services had not been reedgagthe order of the Court.

15. From the mandays chart, aforesaid, it stahdig proved that each of the petitioners had
completed 240 days in preceding twelve calendarthsofrom the dates when their services were
terminated. The petitioners have also led evidéhatjuniors to them have been still in servicearfrithe
statement of RW-1 (A.C Brice), it is quite appartivat one Shri Jiya Lal, who is junior to the petiers, is
still in service and that his services had not lreemgaged on the order of the Court. It has be&hby our
own Horible High Court in a case titled &tate of HP & Others V/s Bhatag Ram & Anr. as régabiin
latest HLJ 2007 (HP) 903hat:

“Continuing of 240 days not necessary in 12 calemdnonths. It is not necessary to workman to
complete 240 days during 12 months for taking thenkfits of section 25G & 25H of the Act.”

16. From the evidence, which has been referredegtas well as from the legal position, | have
no hesitation in holding that the services of thaitjpners have been terminated in violation of the
provisions of sections 25F, 25G & H of the Act. Gequently, my answer to these issues is in “Yes”
accordingly.

Issue No. 3.

17. By giving due regard to above mentioned faatd circumstances, particularly, that the
petitioners have failed to prove that they havebssn gainfully employed, after their terminatibmjithout
hesitation hold that they are not entitled for bagges. However, since their services had beerirtated
against the provisions of sections 25F, 25G & Hhef Act, they are entitled to be reinstated, wéhigrity
and continuity in service but without back wagesud, my answer to this issue is in “Yes” according|

Issue No. 4

18. There is nothing on record which may showaawvlty this petition is not maintainable.
Since, pursuance to the reference made to thistCibigr petitioners had filed the statement of cldine
same is held to be maintainable because this uequired to answer the reference. Thus, my antwe
this issue is in “No”.
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RELIEF

As a sequel to my findings on the aforesaid isstiesclaim of the petitioners is allowed and it is
ordered that they(petitioners) be reinstated imisey with seniority and continuity but without bhawages,
from the date of their termination i.e w.e.f. 78D8 (petitioner no. 1,2 &3) & 13.5.2005 (petitionso.
48&5). Consequently, the reference stands answerdéavour of the petitioners and against the respond
Let a copy of this award be sent to the appropgateernment for publication in official gazetteleriafter
completion be consigned to records.

Announced in the open court today this day ofllisie, 2010 in the presence of parties counsels.

By order,
(A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref No. 65 of 1998.
Instituted on 26.10.1998.
Decided on. 21.6.2010.

Agya Ram S/o Shri Badri Ram R/o Village MalethiD@mayagaon, District Solan, HP.
Ref No. 63 of 1998.
Instituted on 14.7.1998.
Decided on. 21.6.2010.

Lal Chand S/o Shri Dhani Ram R/o Village Dinan Bl@arari Ghat, District Solan, HP.
Ref no. 66 of 1998.
Instituted on 14.7.1998.
Decided on. 21.6.2010.

Khem Raj S/o Shri Daulat Ram R/o Village Jawi, B&laghat, District Solan, HP.
Ref No. 67 of 1998
Instituted on 14.7.1998.
Decided on. 21.6.2010.

Kuldeep Kumar S/o Shri Hukum Chand R/o Village &hiP.O Mehel, District Solan, HP.
.Petitioners.

VS.
1. M/s Gujrat Ambuja Cement Ltd. Darlaghat, Ditt6Solan, HP.
2. M/s Ess Ess Engineering Controctor to Gujratb@ija Cement Ltd. Darlaghat, District

Solan, HP.
. .Respondents.
Reference under section 10 of the Industrial Dispé\ct, 1947.

For petitioner: Shri J.C Bhardwaj, Ld. AR.
For respondent: Shri Peeyush Verma, Advocate.
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AWARD

1. At the very outset, | would like to point diiat as per order dated 21.5.2002, passed in
reference no. 65 of 1998 (Shri Agya Ram Vs. AmiiLgament Ltd.), reference/case no. 63/1998, 64/1998,
66/1998. 101/98, 103/1998, 104/1998 and 105/199& wedered to be consolidated with reference no.
65/1998. | may further point out that as is revédtem the material, on record, all the other refees, as
mentioned above, except reference no. 63/98, 6&@B67/1998 which stood consolidated with reference
no. 65/1998 stand compromised/settled. Now, thimroon award purports to dispose of reference nos.
65/1998, 63/1998, 64/1998 and 66/1998.

2. From the separate references for adjudicati@de to this Court, in respect of S/Shri Agya
Ram, Lal Chand, Hem Raj and Kuldeep Kumar, a comneference is being formulated which reads as
under:-

“Whether the plea of the contractor of M/s Ess E&ngineering Contractor to M/s Gujrat

Ambuja Cement Ltd. Darlaghat District Solan Himach®radesh that S/shri Agya Ram S/o Badri
Ram, Lal Chand S/o Dhani Ram, Khem Raj S/o DaulaéiR and Kuldeep Kumar S/o Hukum
Chand, workmen have abandoned the service of thtmim accord is legal and justified? If not,
what relief service benefits and post the concermeatkmen are entitled to?”

“Whether the demand of S/Shri Agya Ram S/o Bad@amR, Lal Chand S/o Dhani Ram, Khem Raj
S/o Daulat Ram and Kuldeep Kumar S/o Hukum Chandynkkmen that their services be taken on
the permanent service/roll of the principal compang Gujrat Ambuja Cement Ltd. Darlaghat is
legal and justified? If yes, to what relief and séce beenftis concerned workmen are entitled to
from the concerned principal employer?”

3. In nutshell the case of the petitioners AgganRLal Chand, hem Raj and Kuldeep Kumar
is that they had been appointed/engaged as FiafdysSupervisors somewhere in the month of S§93 1
by the respondent no.1 and continued in its empéoymiill 1.1.1997 when they were refused work.
Although, they had worked under the direct consigbervision of respondent no.1 yet their names wete
on the attendance roll of respondent no.2 withrigitemotives by respondent no.1, in order to sliigk
liabilities under the labour law/legislation. Thetitioners drew their last wages @ Rs. 1950/-, 22960
and 2250 respectively. It is further averred tlmetythad worked for more than 240 days in each daten
year. During their period, in job, they had neitheen charge sheeted nor faced any domestic enquiry
Although, they had also worked over-time but nordirae was paid to them. It is further asserted &g
per settlement between respondent no.l and Stateer@oent known as SCHEME FOR THE
SETTLEMENT AND REHABILIATION OF OUSTEES OF HIMACHAL AMBUJA CEMENT
FACTORY LIMITED DARLAGHAT TEHSIL ARKI DISTRICT SOLAN HIMACHAL PRADESH, the
petitioners who were covered as oustee familieeuotuse 2 (1), were entitled for regular employtne
under respondent no.1. For this reason, their@es\wiould not have been terminated. Since, themnegmts
did not comply with the provisions of section 25Nthe Industrial Disputes Act, 1947 (hereinafteiereed
Act) and that the petitioners never abandoned fbbiron 1.1.1997, they be deemed to be on the oblls
respondent no.1 or in the alternative to be takertsoroll, by reinstating their services alongwith the
consequential benefits.

4, Petitions have been contested by respondedt mm the plea that as per their own
submission, the petitioners were employed on the o respondent no.2 and they claim to be takethe
rolls of respondent no.1. As far as replying resjgom is concerned, the petitioners are not covbyethe
definition of workman under section 2(s) of the Atinder the Act, there is no concept of principal
employer. Thus, in the absence of any employer-eyegl relationship, the petitioners cannot raise
Industrial Dispute against the replying respondértas further been asserted that matter pergitdrthe
contract labour and his principal employer are gogd by Contract Labour (Regulation & Abolition) tAc
1970 (hereinafter referred Contract Labour Act) #rel proper recourse, available to the petitiomexs to
approach the authorities prescribed under the @cinitrabour Act and not under the Industrial Dispuet.
Further, section 30 (1) of the Contract Labour pvides that the provisions of this Act shall haffect
notwithstanding anything inconsistent therewithteored in any other. It has further been maintaitted
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since cement industry has been declared as cadrafidustry, the appropriate government under the
Contract Labour Act is the Central Government. this reason, Labour Commissioner, HP, has no powers
to entertain and refer the matters, pertainingh® petitioners qua the replying respondent (pradcip
employer). Apart from this, the appropriate goveenicould have exercised its power under section 10
only when there exists an industrial dispute agddfunder section 2 (k) of the Act. Since, thétipeters
were never on the rolls of the replying respondth@re cannot be industrial dispute between thetmas
further been asserted that since at no point od,tifme petitioners had been the employees of {higing
respondent, as they (petitioners) were the empfoyeferespondent no.2, they cannot claim for any
preferential claim of appointment with the replyirggpondent. Other allegations denied.

5. Respondent no.2 has also contested the clfitneopetitioners by asserting that GALC
(Gujrat Ambuja Cement Ltd.), had given certain pctf work to respondent no.2. The petitioners heehb
engaged by replying respondent from June, 1996hadalis, at its project site. It is further main&ad that
the petitioners had refused to do the job, assigoedem, and left without notice. They are noterad by
the definition of workman, as given under sectids)2of the Act. It has been denied that the metérs had
drawn wages as alleged. On the contrary, they wemeg paid wages @ Rs. 65/- per day, having been
engaged as Khalasis. It has been denied that tdwbrked for 240 days continuously with the remdyi
respondent. Their services had never been terndifgtéhe replying respondent rather, they hadiheftjob,
on their own. Other allegations denied.

6. Pleadings of the parties gave rise to theWahg issues which were struck on 21.5.2002 in
reference No. 65 of 1998.

1. Whether the plea of the contractor that jogiirs have abandoned the service, on
their own accord, is justified or not? If so, iffeet?
. .OPR-2.
2. Whether the petitioners are entitled to beetaon permanent service rolls of
respondent no.1 as alleged and to what effect?
. .OPP.
3. Whether the petitioners are not workmen &eddispute is not an Industrial dispute
as alleged?
. .OPR-1.
4, Whether there is no relationship betweertipatrs and employers as alleged?
..OPR.
5. Relief.
7. Before | proceed further, it is worthwhile pmint out that only Shri Agya Ram has

examined himself as his own witness in the ingbatition (reference 65 of 1998). As far as othditipaers
namely Lal Chand, Khem Raj and Kuldeep Kumar amcemed, they have not examined themselves in
support of their respective claim petitions (refee nos. 63 of 1998, 66 of 1998 and 67 of 1998js It
further to be noted that as far as the stateme8hdfAgya Ram (PW-1) is concerned, it only peraim his
case (reference no.65 of 1998) and that he hastatstd anything as far as the other petitionemseaéid,

are concerned. In these circumstances, the statevh&fri Agya Ram (PW-1) cannot be read in evidenc
as far as the claim petitions of the other petéigrare concerned which stand consolidated withpéfition
(reference no. 65 of 1998). Thion'ble Supreme Court in 1999 (2) Current Civil €@asl71 (SC), Ishwar
Bhai C. Patel Vs. Harihar Bohara & anothdras held that:

“if a defendant does not enter the witness box tokea statement on oath in support of the
pleadings set out in the written statement, an abeéeinference would arise that what he stated in
the written statement was not correct”.

8. Applying the ratio of the aforesaid case lawave no hesitation in holding that as far as
petitioners S/Shri Lal Chand, Khem Raj and Kuld&epnar are concerned, they have failed to establish
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their respective claims that they are entitlededdken on permanent service rolls of respondeit as per
issue no.2, the onus of which was upon them. Tlougheir failure to have stepped into the witnbsg in

support of their respective claims, the claim p@ig, filed by them (reference nos. 63/1998, 668186d
67/1998) deserves to be dismissed on this scoye onl

9. In support of his claim petition (reference 86 of 1998), Shri Agya Ram has examined
himself as PW-1 and also M.K Verma (PW-2), besiddging upon documentary evidence. On the other
hand, in support of its plea, the respondent nasldxamined Dr. S.S Saini.

10. | have heard the learned AR for the petitisrend Ld. Counsel for the respondents and
have also gone through the record of the caseutbref

11. For the reasons to be recorded hereinaftée wiiscussing issues for determination, my
findings on the aforesaid issues are as under.

Issue No.1 Decided accordingly.

Issue No.2 No

Issue No0.3 Yes.

Issue No.4 Yes.

Relief. Reference answered in favour of the sadpnts and against the petitioners, per

operative part of award.
REASONS FOR FINDINGS
Issue No. 1.

12. The plea of respondent no.1, is to this ¢ffeat Gujrat Ambuja Cement Ltd. (GACL),
Darlaghat had given certain project/modificatiorrkeoto respondent no.2 at their Darlaghat sitefanthis
reason, the services of the petitioner had beeagatgas Khalasi from June, 1996 but they refuseld the
job, assigned to them and left without notice. Nauen the case of the petitioners as set out iin ¢hem
petitions is considered, it is highlighted thatyHead been appointed to the post of Fire and Safety
Supervisor in the month of September, 1993 by md@ot no.1 and that on 1.1.1997, their serviceg wer
disengaged as they refused to do work. It has dutieen averred that their names had been puteon th
attendance rolls of respondent no.2 with ulteriotimes and designs. From the contention of thdipeérs,
it is abundantly clear that they (petitioners) dd admit that their services had been engageddporelent
no.2, at any point of time. In case the petitioneasl admitted that their services had been engdned,
respondent no.2, in order to perform duties as &ick Safety Supervisor, for respondent no.1 andstinzh
a contract was sham and camouflaged in order wati¢fie provisions of the Act, the reference witiak
been made to this Court, to this effect that th&ipeers including Agya Ram, in the instant casdgrence
no.65/1998), had abandoned their services, azipléa of contractor (respondent no.2), could Haeen
relevant.

13. When regard is given to the statement otipetir (PW-1), he supports this fact, on oath,
that he was inducted into the employment of respondo.1 as Fire and Safety Supervisor and corditme
remain as such till 1.1.1997, when he was removed fservice without any notice, retrenchment
compensation and charge sheet. His, this verslearlg goes to show that, on oath, he supportsinih
averments as made in the claim petition that higices had been engaged by the respondent no.itea& F
Safety Supervisor. Neither in the claim petitiom imohis statement, before this Court (PW-1), he $tated,
this fact, that his services had, at any pointiet been engaged by respondent no.2 (Contraditothe
cross examination, he (PW-1) has further madeetircthat to his Authorized Representative, he bl t
that as far as respondent no.2 is concerned, hadihsg to do with it. He further admitted to tr@ffect
that till date, he has no claim, whatsoever, aga@spondent no.2, who had not, at all, restralriedfrom
continuing with his work.

14. Undoubtedly, the onus to prove this issuapisn respondent no.2. It is to be noted that as
far as respondent no.2, is concerned, no evideasdoden led in support of this issue. As a maftéaa,
respondent No.2 has not examined any witness ipostipf its plea/defence as taken in the reply.
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15. The stand of respondent no.2 is that theigetir, who had been engaged as Khalasi w.e.f.
June, 1996 had left the job, on his own, and ipeesof such plea of the contractor (responderi)no.
reference has been made to the effect that théopeti has abandoned the job, on his own, is jastibr
not? If not to what relief? As far as this parttbé reference, is concerned, the court has to ilsakthe
evidence, which has come on record and also theegton of the petitioner. May it be stated that th
petitioner (Agya Ram) does not allege that at amiptpof time, since September, 1993 till 1.1.19@%en
his services were disengaged/terminated, he had dregaged or remained on the rolls of responde2 no
(contractor). Even, while appearing in the witnbeg as PW-1, he made it clear that he never wofied
respondent no.2, with whom, he has nothing to dohbk also no claim, whatsoever, against it (redgun
no.2). When the petitioner, on oath, says thatdsero claim, whatsoever, against respondent nal 2han
he had not worked with it, there was no legal ngitg$or respondent no.2 to have led evidence tver
issue no.1, the onus of which lies upon it. | magntion that firstly, the petitioner had led hisdence and
only thereafter, the respondents were called updedad their evidence. In this way, having regardhie
allegations, made by the petitioner, in his claietition coupled with his own statement as PW-1ml a
inclined to hold that the plea of the contract@sfrondent no.2) that the petitioner had abanddmebb,
on his own, does not survive and for this readuis,issue is answered accordingly.

Issue No. 2.

16. Ld. AR for the petitioner has argued thabfrthe statement of the petitioner (PW-1), it has
been duly proved that he had been inducted in thelayment of respondent no.1 w.e.f. Sep. 1993. By
referring to the statement of Shri M.K Verma, (P\W1a. AR, further urged that his evidence goestow
that the contractor (respondent no.2) used to tépdrim (PW-2), regarding Safety Measures. Whegepa
no.5 of Safety Log Book, mark A was shown to thigwess firstly he admitted his signatures thereupan
again stated that the signatures did not appebe tihat of his. Upon his such version, the origiBafety
Log Book was retained and consequent upon theyfiihan application, for comparing the signaturés o
said witness, M.K Verma, as contained in registarkmd, B & C, which was allowed as per order dated
8.6.2005, Shri M.K Verma was summoned in the Camtl his specimen signatures were taken on
13.3.2007 and the same were sent to the GovernbBxamhiner of Questioned Documents alongwith his
admitted and disputed signatures for opinion. Eport of the examiner was obtained and as perdpait,
the disputed signatures were opined to be thahofMs.K Verma. Ld. AR thus, further, urged thatiincthe
report of the Government Examiner of Questionedudwents, it stood established that the petitioner ha
been working as Fire & Safety Supervisor for regfemt no.1 and that in order to defeat his legdaitrig
under the Act, he was shown on the roll of respohde.2. In support of his contention that the tpmter
should be deemed to be continuing in the servicksrespondent no.l, from the date of his
disengagement/termination, reliance has been plac2802 LAB IC, 1091, M/s Indian Farmers Fertilizers
Co-op. Ltd. Vs. Industrial Tribunal-1, AllahabaddntheresLd. AR further urged that from the statement
of Dr. S.S Saini (RW-1), it is quite clear thataf@y Manager has been posted in the factory goredent
no.1l. From his such version, the plea of the petiti that he had been engaged as Fire & Safetyr8sqe
by respondent no.1 gets support. He further urgatiftom the material, on record, it is quite evidthat
the services of the petitioner has been shown emdh of respondent no.2 (contractor), just toedefthe
provisions of the Act and further that such a cacttbetween respondent no.1 & 2 is sham or cangmifla
As the petitioner has been proved to be the employgrker of respondent no.1 and also that his cesvi
were illegally dispensed with/terminated, therefdre deserves to be taken on the permanent seolis®f
respondent no.1 as he was working as Fire & S&epervisor for it.

17. On the other hand, it has been urged on behatspondent no.1 that there is no evidence
whatsoever, on record, which could go to show that petitioner had been inducted on the roll of
respondent no.1 as Fire & Safety Supervisor. Is bgard, the petitioner has not produced any appent
letter or salary slip. Ld. Counsel further urgedttiocuments Ex. PW-1/10 & Ex. PW-1/11, cannotdbied
upon from the mere fact that they have been exubiThese documents were required to be proved in
accordance with law and it was for the petitiomeh&ve explained as to how those documents carhis in
possession/custody. The documents, aforesaid, rdyetlte copies and not the originals and that an th
same, the alleged author has disputed his sigmatlireas been further submitted that no reliarare lwe
placed on the opinion of the Government ExamineQokstioned Documents because it was neither
tendered in evidence nor Shri Mahinder Singh, Degttaminer, Government Examiner of Questioned
Documents, who gave his report/opinion regardirey qhestioned documents, has been examined in the
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Court. For want of his examination, a valuable trigh respondent no.1 to cross examine him has been
denied. Ld. Counsel further urged that there i®vidence, whatsoever, on record, which could gshtmw

that the alleged contract between respondent na2lisssham and camouflage just to defeat the legjad

of the petitioner, under the Act.

18. As already observed and pointed out, thetigeér does not state himself to be the
employee/worker of respondent no.2 (Contractorfoiethis court, it has been stated by the petion
(PW-1) that he was inducted into the employmentesipondent no.1 as Fire & Safety Supervisor and
continued to remain as such till 1.1.1997, whenwss removed from service without any notice,
retrenchment compensation and charge sheet. Sirecéand had been acquired for the factory, henis a
oustee and that as per notification of the GoverniroEHP, Ex. PW-1/B, for resettlement and rehédtilbn,
he was kept on job. Shri M.K Verma was his immexliaficer. The work report, done by him is Ex. PW-
1/10 and duty circulars, issued by Shri M.K Verr8afety Manager is Ex. PW-1/11. His demand notice is
Ex. PW-1/12 and replies filed thereto, are Ex. PAM81& Ex. PW-1/14. He had been employed in thetgafe
department of the company and the day to day worle dy him is mark B (69 pages). Another document,
pertaining to his duty is mark C (97 pages). He haparted training to the workers of the company
regarding fire fighting and operating fire instrume From the date of his induction into the empient of
the company (respondent no.1), he worked continydils1.1.1997 when he was removed. In the cross
examination, he has stated that he had not been givy appointment letter but admitted the suggestiat
when a person is engaged/appointed, appointméet istgiven. He expressed his ignorance that redgut
no.1l had formed a trust for the collection of Pdevit Fund, for its employees. He was not subsaibin
towards EPF. He was being paid salary throughysalgs which he has not produced. He used to thign
payment vouchers on receipt of salary but the daawe not produced by him. Regarding his salanhdse
not summoned any record. He had not been calledhtienview through any interview letter. He dentbdt
Shri Rajinder Sharma, Proprietor of respondent had®admitted him to be his employee. He exprelsised
ignorance that said Rajinder Sharma had offereghfgage him on alternative job. Ex. PW-1/10 dods no
bear the stamp of any company official.

19. Ex. RA is the affidavit of Dr. S.S Saini (R¥y-wherein he has supported all the relevant
facts as taken in the reply including that the tjgeter was employed on the rolls of respondent no.2
(contractor). Although, the assertion of the petigr is to this effect that he had been inducted in
theemployment of respondent no.1 as Fire & Safape8isor w.e.f. September, 1993 but on the redued,
has not brought any such document which could gprtwe his such assertion. In case, he had been
employed by respondent no.1, this fact, he coulde h@oved by producing appointment letter or salary
slips. Apart from this, he could have got summotiedrecord pertaining to the payment vouchers which
used to sign in token of having received the saldndoubtedly, he (petitioner) has also examined 181K
Verma (PW-2) but as per this witness, he does notwkthe petitioner Agya Ram. From the statement of
this witness (PW-2), it is not proved that he (fRmier) was in the employment of respondent no.l
(company). It is to be noted that the petitiones hat examined any other co-worker of the respanden
company who could have supported his such versidetin the employment of respondent no.1. From his
bare statement which has not been supported withdacumentary proof, as referred to above, itas n
proved that he had been inducted as Fire & Saf@be¥isor by respondent no.1, directly, w.e.f. Seyiter,
1993.

20. Ld. AR for the petitioner has put reliance doscuments Ex. PW-1/10 & Ex. PW-1/11 in
support of his contention that the same go to ptbaethe petitioner was in the employment of resismt
no.l. It is true that these documents have beeibigadh but from their mere exhibition, it cannot $ed that
these documents have been proved as per law. bdws specifically stated by Shri M.K Verma (PW-2)
that document Ex. PW-1/11 does not bear his sigestuAs far as Ex. PW-1/10 concerned, it is the
photocopy of fire extinguisher record. This docutmg@x. PW-1/10) does not go to show that on it,i Shr
M.K verma has admitted his signatures. From thisudwent, it is also not clear that as to who hapamed
it and how it came into the custody of the petigionlt has been rightly argued by Ld. Counsel for
respondent no.1 that no reliance can be placetieafbresaid documents to arrive at a conclusiahttte
petitioner had been inducted in the employmentespondent no.1, particularly, when the petitionas h
failed to prove this fact either by way of docur@en or through convincing and reliable oral evicken
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21. It is true that for getting proved the sigmat of Shri M.K Verma (PW-2), on the registers
as marked A, B & C, the petitioner had taken reseuo get the same examined through Government
Examiner of Questioned Documents by filing an aggtion, which was allowed and inconsequence thereof
the disputed signatures were sent to the Examinérta this effect, report obtained. It has beeinthg
argued by the counsel for respondent no.1 thatetiance can be placed on the report of the Examiner
because neither it has been tendered in evidence¢haopetitioner took necessary steps for getthng t
Examiner examined in order to rely upon the regeot. want of doing so, definitely, respondent nloak
lost its valuable right to cross examine the experfar as his opinion/report is concerned.

22. In the statement of Agya Ram (PW-1), it hame that he had never worked with the
contractor (respondent no.2). When he (petitiomE®®s not say himself to be the worker/employee of
respondent no.2 (contractor), the contention of Al. for the petitioner, that the alleged contragtween
respondent no.1 & 2 is sham and camouflage, doesald good. | may mention that it was for the
petitioner to prove that initially he had been eoypld/engaged by the contractor (respondent no.@) an
further that at what point of time a direct link sva&stablished between him and principal employer
(respondent no.1) eliminating the contractor (reslemt no.2) from the scene. Had it been his sush, dee
was justified in raising the demand that he shddddeclared as the workman of the principal employe
(respondent no.1) by proving with convincing anlialde evidence that the contract between the jiic
employer (respondent no.1) and labour contracemp@ndent no.2) was a mere paper arrangementeyean
wash or a camouflage or a ruse or a fagade oraimeender.

23. | do not find any legal force in the contentdf Ld. AR for petitioner that the petitioner has
proved its case so as to be taken on the permaeaeirite rolls of respondent no.1. The case lavedalipon
(supra), is also of no help to the case of thetipa@ir. On the contrary, it has been rightly argonadehalf
of respondent no.1 that the petitioner has misgrédiled to prove this issue. Consequently, for my
discussion, foregoing, | hold that the petitionas ffailed to prove this issue to which my answas ifiNo”.

Issue No. 3 &4

24. Being interlinked and correlated, both thesseiés are taken up together for discussion to
avoid repetition. The case of the petitioner isttha was indicated as Fire & Safety Supervisor by
respondent no.1, but as held above, while decidisige no.2, he has failed to prove this fact. Tét@ipner
while appearing in the witness box as PW-1, hasdtdat he had never worked with the contractothis
way, from the evidence, on record, coupled with dig1 deposition, it is quite evident that neithiee t
petitioner has proved himself to be the employeespondent no.1 nor that of respondent no.2. Sinte
the record, no relationship of employee and empldes been established between the petitioner and
respondents, the dispute cannot be said to halen fahder the definition of ,Industrial Dispuleas per
section 2 (s) of the Act. Consequently, by agresifty the contention of the Ld. Counsel for respemtd
no.l, these issues are decided accordingly in “Yes”

Relief.

As a sequel to my findings on the aforesaid isstieés petition (65/1998) alongwith consolidated
petitions (reference nos. 63/1998, 66/1998 and99B), stands dismissed with the result, the ref@mgn
made to this court stand answered accordingly. d etopy of this award be sent to the appropriate
government for publication in official gazette.d;ikafter completion be consigned to records.

Announced in the open court today this day of Alise, 2010 in the presence of parties counsels.

By order,
A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.
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IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref no. 86 of 2001.
Instituted on 16.5.2001.
Decided on 16.6.2010.

Ashok Kumar Singh, House no. 38, Ward no.2, Kalkatrict Panchkula.

.Petitioner.
VS.
The H.D Arora Admn. Manager M/s Hitkari Industrigsl., Plot no.18, Sector-1, Parwanoo, HP.
..Respondent.
Reference under section 10 of the Industrial Dispé\ct, 1947.
For petitioner: Shri Niranjan Verma, Advocate.
For respondent: Shri Tarun Gupta, Advocate.
AWARD
1. The reference for adjudication, sent by thereyriate government, is as under:-
1. "Whether Shri A.K Singh is covered by the definitiofi workman under section 2
(s) of the I.D Act. If not its effects?”
2. “If issue no.1 is decided in favour of Shri.K Singh then whether the discharge

from service w.e.f. 22.4.2000 by Shri H.S Arora, M. Manager M/s hitkari
Industries, Ltd., Plot no. 18, section -1 ParwanddP is legal and justified? If so,
what relief, service benefits and compensation, #i#ve said workman is entitled
to?".

2. Briefly, the case of the petitioner is thatially he had been joined as printing operator in
M/s Hitkari Poteries Ltd. Parwanoo, which is sistencern of respondent w.e.f. 16.6.1990 and theenedie
was transferred to its 2nd unit which is runningibhass under the name & style “Flexi Pack” at Panga
W.e.f. 1.4.1995, without changing the nature ofiefyt he was promoted and designated as trainee
production supervisor by the respondent but heimoad to carry the work of printing operator. Agdie
was transferred to another unit known as Hitkadubtries Pvt. Ltd., Parwanoo, on 1.2.1999. It iegad
that he was made to perform the duties, on all &ster concerns, as referred to above, as and shen
required by the management and that his last demlary was Rs. 5,125/- per month. Since, the workme
employed by the respondent, had felt need to orgatfiemselves by framing a union, the petitiones wa
selected as General Secretary of the union. Mesrad that after the formation of the union, tespondent
management started indulging in unfair labour pcadby harassing the workmen and with a view takre
their unity. By adopting unethical mean the managy@nstarted coercing the workmen, to sign plairepap
with the help of the muscleman, failing which teminse with their services. On 22.4.2000, theiqedr
had been called by one Shri H.S Arora, in his gahtnabout, 5.00 PM, who asked him to resign from
service and further to sign blank paper. When ledit{pner) refused to oblige and resisted the presssaid
Arora became in void and with the help of secugitiards, he (petitioner) was forcibly removed frdre t
premises. Thereafter, vide letter dated 24.4.2880aised a Industrial Dispute in which conciliaticould
not take place, It has further been asserted the¢ she petitioner had worked under the directiohkis
superior officers and was required to do more thia@ kind of work such as manual, technical as all|
clerical, he falls within the definition of workmaas per section 2 9s) of the Industrial Disputeg A847
(hereinafter referred Act). With a view to punisimhfor his legitimate trade union activities, he sva
terminated from service by the respondent, whq(medent) is also guilty of unfair labour practi€er this
reason, he deserves to be reinstated in servibeallithe consequential benefits.
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3. Petition has bee contested on having raisetinpnary objections including that the
petitioner is not covered by the definition of worén under section 2 (s) of the Act and that fas thiason,
the petition is not maintainable. On merits, it leeen denied that the respondent has sister canasrn
alleged by the petitioner. On 1.2.1999, the petdiohad joined as production supervisor and wasidga
salary @ Rs. 5125/- per month. It is further plebttet on concocted/fabricated facts, in orderaec up
his negligence, the petitioner has filed this claietition. As a matter of cat, he was the Inchafgarinting
section and that the films so prepared by his @ectivere rejected. When he was asked to explaitapse,
which resulted in the rejection of the films, ireedeof furnishing the same, he ran out and did weot tp
after 22.4.2000. In order to blackmail the manag#nand to get money, the petitioner raised demand
notice. It has further been specifically asserted the respondent company had only one unit atri®ld.8,
Sector-1, Parwanoo and that it had no other unitPaawanoo therefore, the question to transfer the
petitioner from one unit to another do not aristhed allegations denied.

4, Pleadings of the parties gave rise to th@fatg issues which were struck on 17.6.2003
1. Whether the petitioner has been disengaged §ervice illegally and unjustifiably
as if so its effect?
. .OPP.
2. Whether the petitioner is not a workman witthie definition of section 2 (s) of the
[.D Act, 19477 If so, its effect?
. .OPR.
3. Relief.
5. | have heard the learned counsel for thegsaetnd have also gone through the record of the
case carefully.
6. For the reasons to be recorded hereinaftelewdiscussing issues for determination my
findings on the aforesaid issues are as under.
Issue No.1 No.
Issue No.2 Yes.
Relief. Reference answered against the petitiquee operative part of award.
REASONS FOR FINDINGS
Issue No. 1
7. The contention of the petitioner is that ond22000, he had been asked by one Shri H.S

Arora to resign from service and also to sign blpager which he refused to do and for this realsernwyas
forcibly removed from the premises with the helpS#gcurity Guards. It has also been averred by the
petitioner that since he was the General Secrathitiie union and that was indulged in legitimatedé
union activities, for this reason, by adopting umfabour practice, he was removed from service.

8. On the contrary, the defence version is t® dfffiect that since a lot of films, which had been
printed in the printing section, of which the petier was the Incharge, had been rejected, forrézison,
his explanation had been called by the managemerihstead of submitting his explanation, he ramaw
and did not turn up after 22.4.2000. From the stakén by the respondent, the services of theiquetit
were never terminated but on his own, he left thregn 22.4.2000 and thereafter did not turn up.

9. Petitioner while appearing the witness bo¥¥%é-1, has supported all the material facts as
narrated in the petition, on oath, including thaitially he had been engaged as printing operater.fw
16.7.1990 as per appointment letter Ex. PW-1/A #rad w.e.f. 1.4.1995, he was designated as trainee
production supervisor in Flexi Pack, on transfed #rat the nature of his duties remained the séaiedf
printing operator. In Feb., 1999, he was againsfiemed by the respondent to Hitkari IndustrieswRaoo
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which is also its sister concern. Since, the workroeganized themselves into a union, he was selecte
General Secretary. After formation of union, thsp@ndent started harassing the workmen with the toe
break their unity. On 22.4.2000, he was called biynkistrative Officer in his office and was askedstgn
blank paper and also to resign which he refusatbtdJpon this, he was forcibly removed, with théphaf

the security guards. He raised demand notice videP®/-1/B but the dispute could not be reconcilexl.
PW-1/4 to Ex. Pw-1/68, are the gate passes, isagdtime to time and Ex. PW-1/69 is letter, writtt
Labour Inspector. Copies of Identity cards, isstee@orkmen are Ex. Ex. PW-1/72 to Ex. PW-1/77. Shri
K.M Pandey, was the Generam Manager, looking aftefour units of the respondent. Ex. PW-1/78 & Ex.
PW-1/79, are his salary slips. Ex. PW-1/89 is tlatificate, issued by K.M Pandey. In the cross
examination, he admitted of having joined the reslemt on 1.2.1999. He has no resolution of therutoo
select him as General Secretary and that the umasm not registered. Regarding having been asked to
forcibly tender resignation and to sign blank pagper had not lodged any complaint. He could notethm
the security guard who had pushed him out of thofg gate. His father has been providing him Ihebd
expenses to whom he has been helping in agriculiumd.

10. The version of Shri A.K Dutt (RW-1), is tagteffect that he has been conversant with the
facts of the case and making his statement ondhis lof record. On 1.2.1997, the petitioner hadgdihis
duties as printing supervisor and he was also wgrkis shift Incharge. On 18.4.2000, during histsB#5
k.g printing film, valuing Rs. 35,000/- approximigtevas spoiled. For this reason, his explanatiod teen
called but instead of submitting the same, thetipagr absented from duties. As per the directibthe
Court, the petitioner had been directed to resuimallries in the factory. Consequent, thereuponyag
come to the factory only for one day and thereaftarer came back. He was also informed to resusie hi
duties through letter but of no avail. The respanad@mpany is still willing to take back his seescif he is
so interested. In the cross examination, he hasdsthat letter Ex. PW-1/A is not of their compdnt it is
of its sister concern. Administrative Head of btth firms was Mr. Arora. Gate Passes, Ex. PW-1/Exo
PW-1/68 are of their firm. He denied that the petiér had not wasted any film material.

11. Shri Mahinder Nath Pandey (RW-2), has appkarethe withess box to say that since
September, 1990, he has been the Personnel Officke respondent company. Vide application Ex. RA,
the petitioner had applied to the company for tbst pf Supervisor and that he had been appointedas
As printing supervisor, the duties of the petitiomere to see production and he was also conteptlie
work of shift. During his tenure, the printing filmas spoiled and when his explanation was calledeft
the job. The report about the rejection of twelglisrof films is mark X. The explanation is Ex. RBhich
is signed by Subhash Sharma (Production Manageryeply of the explanation has been received, as pe
record. During conciliation proceedings, the compasked the petitioner to resume his duties but he
refused to join. Even, he was directed by this ttmjoin his duties but he did not do the needflihough,
as per Court directions, he had given his joinimdg\Ex. RC but he remained for duty only for ong da
14.7.2006 and thereafter, did not turn up. VideteEx. RE, he was asked to join his duties butaavail.

In the cross examination, he has sated that exjpdanlaad been issued by hand which was receiveithdy
petitioner as per Ex. RB. He denied that Ex. RBsdua bear the signature of the petitioner andithtte
year, 2005, when he (petitioner) had come to jirdhties, he did not permit him to join. He dentibdt on
22.4.2000, Mr. Arora has asked to sign certain gtaaper which he refused and for this reason, lde ha
been terminated from service.

12. From the statement of Shri Mahinder Nath Bar{&W-2), it has been proved that when the
petitioner was controlling the work of shift durihgs tenure, printing films were spoiled and thialevietter
Ex. PB, his explanation was called. His versionhfer goes to prove that Ex. RB, had been receiyetido
petitioner. It is further proved that to the exg@tan, no reply was filed by the petitioner anct ttheereafter,
he never reported for duties. The evidence of 8HiDutt (RW-1) goes to prove this fact that duritig
shift of the petitioner, 225 k.g printing film vahg Rs. 35,000/- approximately, had been spoilatiiarthis
regard, his explanation had been called and there#tie petitioner absented himself from duties.

13. To support his allegation that on 22.4.2()j Arora, Administrative manager had called
him in his office and that he was asked to sigmiblatamp paper besides tender his resignation, the
petitioner has stepped into witness box as PW-1hdncross examination, he has sated that regathisig
incident, he has not lodged any complaint. He hss failed to name the security guard/guards wieb ha
pushed him out of the factory gate. At this stdgeould like to observe that had any such incicken
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place, the same was required to be withessed bydheers or other persons who could have been dratin
that time. The alleged occurrence took place, wherpetitioner was allegedly called by Shri Aranahis
office. Further, it could have been known by thétjpmer as to who were the security guard/guavds)

had allegedly thrown him out of the factory gatehds also stated by the petitioner that he wa&tweral
Secretary of the union. As far as his such corgenis concerned, the same is not proved either from
documentary evidence or oral. He has not examingafithe worker, in support of his such versioatthe

had been selected as General Secretary of the.unicase, he was the General Secretary of thenuttie
alleged act of Mr. Arora, asking him to sign onndatamp papers and to tender his resignation, duoave
definitely agitate the workers of the respondemhgany who in all probabilities were to come in suppf

the petitioner. Moreover, if such, alleged acrurad hctually taken place, it has been the naturadiect of

the petitioner to have either lodged a complairthwiabour Inspector or the concerned Police Station
besides informing his co-workers. It is furtherb® pointed out that in support of the alleged averuthe
petitioner has not examined any witness. In thésmumstances, the version of the petitioner that on
22.4.2000, he had been called by Mr. Arora in re®i@ and that he had been asked to sign blank stamp
papers besides tendering his resignation, is rategk On the contrary, the respondent has led nomg

and reliable evidence to prove that when the petiti was the Incharge of printing section, abott 28 of
printing film valuing Rs. 35,000/- approximatelyasvspoiled and in this regard, his explanation eedied
vide Ex. RB, which he did not reply.

14. The contention of the petitioner is that $8svices had been terminated by the respondent
but in support of his such plea, there is no exidei®n the contrary, it is quite evident, on recdindt, on
his own, he had left the job, when his explanafimnthe aforesaid called for, which he did not yepl
Further in the statement of Shri Mohinder Nath Rgn@RW-2), it has come that as per court directitims
petitioner had given his joining for one day i.€/.2006 and thereafter he never came back. Viter [EX.
RD, he was again asked to join his duties but ted4 do so.

15. In the statement of Shri A.K Dutt (RW-1)hds come that the respondent company is still
willing to take back the services of the petitiorehe is so interested. His statement was recoated
19.7.2007. Had, the services of the petitioner lheeminated by the respondent, there was no oatdsio
A.K Dutt (RW-1) to have stated so. The conducthef petitioner by joining duties as per court dii@ts on
14.7.2006 vide Ex. RC and thereafter, no turnindanghe same, further goes to show that, on his, dve
had left the job and that his allegation to thieefthat his services had been terminated on 2200. is
totally false/incorrect. Even, the respondent \iteer Ex. RD, had asked him to join his duties tespite
the same, the failed to do the needful. In thesrigistances, there is no evidence whatsoever,cond,ded
by the petitioner which could go to prove that teal been disengaged from service, illegally andnin a
unjustified manner. Consequently, my answer toitisige is in “No”.

Issue No.2.

16. An objection has been raised by the respdnithet since the petitioner had applied for
printing supervisor vide Ex. RD and that his appoient was made as such, he does not fall within the
definition of workman as per section 2 (s) of thet.A.d. Counsel further submitted that as per thision
of the petitioner, he was drawn wages @ Rs. 5, #5/month. On the contrary, the plea of the etdr is
to this effect that initially he had been engagedpenting operator on 16.7.1990 and thereaftewhe
transferred to other sister units of the respondeudt finally on 1.2.1999, he joined as printing exwjsor
with the respondent company but kept on doing thekwef printing operator. In his statement as PWid,
supported this fact that he used to operate pgntiachine, throughout, during his service tenum \aas
no control over the workers. He only performeddb#es of manual nature and that 3-4 workers wadeu
his control.

17. Shri A.K Dutt (RW-1), has categorically sthtthat the petitioner joined his duties on
1.2.1999 as printing supervisor and he was als&ingras shift Incharge. His duties involved supsion of
shift work, printing, leave and relief of workmendhinsuring that the printing is done as per tlig dwn
procedure. His such version remained un-impeacheballenged for want of cross examination. thissgoe
to show that the petitioner admits his version tathad been the printing supervisor as well as sthift
Incharge, as stated above. According to Shri Shrikasnar (RW-3), the petitioner who was production
supervisor was the Incharge of the entire shifhitnsuch capacity, the operator and helpers waderu him
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and he was liable to take the work from all the keos. The petitioner was also furnishing the preidac
reports which are Ex. R-1 to Ex. R-12. He usecetmommend the leave of all the workers, working unde
him besides issuing gate passes to the workerthelrtross examination, he denied that the workhef t
petitioner was machine operator. As per Shri Mokindath Pandey (RW-2), about 30 to 40 persons were
working under the petitioner who was printing swmmar and his duties were to see the productioidbes
controlling the work of the shift.

18. From the evidence, which has been referredbmve, it stands duly proved that the
petitioner had the responsibility to directly cahtthe workmen of production and also controllihg twork
of printing shift. The evidence further goes towhbat he was also responsible for taking worknrihe
workers, as well as to recommend their leaves. ;uhen regard is given to the supervisory natureak,
done by him (petitioner) | have no hesitation indimy that he (petitioner) does not fall under tlefinition
of workman as per section 2 (s) of the Act. By Iraddso, my answer to this issue is in “yes”.

RELIEF

As a sequel to my findings on the aforesaid issties, claim of the petitioner is dismissed.
Consequently, the reference stands answered adgh@gietitioner and in favour of the respondent d.e
copy of this award be sent to the appropriate gowent for publication in official gazette. File,tef
completion be consigned to records.

Announced in the open court today this day of Détiee, 2010 in the presence of parties counsels.

By order,
A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref no. 93 of 2000.
Instituted on 10.7.2000.
Decided on. 30.6.2010.

Om Prakash S/o Shri Khem Raj C/o Shri J.C Bhardit8j AITUC HQ, Saproon, District Solan,

HP.
. .Petitioner.
VS.
M/s, Cosmo Ferrities Ltd. Jabli, District SolarPH
.Respondent.
Reference under section 10 of the Industrial Dispé\ct, 1947.
For petitioner: Shri J.C Bhardwaj, Id. AR.
For respondent: Shri Rahul Mahajan, Advocate.

AWARD

1. The reference for adjudication, sent by the@miate government, is as under:-

“Whether the termination of services of Shri Om Pirh ex worker by the management lgf's,
Cosmo Ferrities Ltd. Parwanoo, District Solan, HP.evf. 19.1.1999, without compliance of
section 25F of the Industrial Disputes Act, 1947 bglding the enquiry ex parte without affording
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the reasonable opportunity of being heard to therk&r in consonance with the principles of fair-
play and natural justice, is legal and justified? hot to what relief of service benefits and amount
of compensation, Shri Om Prakash is entitled to?”

2. In nutshell, the case of the petitioner is that had joined the services of respondent
company during the month of June, 1989, and coatinas such, till 19.1.1999, when he was dismissed
from service vide letter dated 19.1.1999. In thaywfor about ten years, he had continued to retnaihe
employment of the respondent with excellent pastice record. It is further averred that with madef
designs and pre planning, the management of tippmegnt, always intended to dispense with his sesyi
due to his activities as trade unionist. Althoutite so called domestic inquiry was conducted butas
merely an eye wash as the management intendedt torq@d a concocted story. Even the chargesheet
issued vide letter dated, 1.11.1998, was biasefhiruvague and defective for the reason that is wa
English language instead of Hindi and that the dstmanagement witnesses as well as documents, in
support of the charges, were not supplied to himthier, the chargesheet contained charges regasding
kind of strike etc. which was beyond the scopehef jurisdiction of the management. In the chargmesh
the management, itself, had declared the strikeetilegal for the purpose of framing charges agjalim.

It has further been averred that the Enquiry Offiwas appointed by the management as per letted da
16.11.1998 but the order regarding the same, &stsin respect of the adjudication qua the refilg,by

him (petitioner). Moreover, the Enquiry Officer wasenior manager of the factory, who was appoibted
the management in order to get achieved the des@wdlts. Even, the Enquiry Officer conducted the
proceedings without settlement of the procedure.tiiie reason, there was no occasion for him (pegr)

to have known about the opportunity to defend hifnd¢e was also not afforded opportunity to get
appointed the defence assistant. Despite the Hatthie was not conversant with the English langutige
Enquiry Officer conducted the proceedings in Efmlign the basis of which, the so called enquiryorep
was based. Further the management witnesses wetial @and that no independent witnesses were
examined. Even, the petitioner had not been aftbpteper opportunity to cross examine the managemen
witnesses for the reason that he could not havevkras to what had been written in the proceedingsiw
were in English. The enquiry report was also pregpan English which did not contain any discussion
regarding the version, made by the management sgéise Since, the whole enquiry had been conducted
against the provisions of natural justice, it gatsted. There are also contradictions in théesteent of the
witnesses and for this reason, for want of sufficimaterial before the Enquiry Officer, the chargesld

not said to have been proved. Apart from this pilneishment to dismiss the petitioner from the emplent
was extreme and a minor penalty was required impesed, in case, it is presumed that the charggisst
him had stood proved. Against the aforesaid bagkditoe dismissal order against him vide letter diate
19.1.1999 deserves to be set aside and he (pettidaserves to be reinstated with seniority, ootly, full
back wages and other consequential service behgfigstting aside the enquiry proceedings.

3. The claim of the petitioner has been contestethaving raised preliminary objection qua
maintainability. On merits, it has been asserted the petitioner had been supplied with all thHevant
documents/material during enquiry proceedings whiels conducted by the Enquiry Officer, in justy fai
and proper manner by following all the principldsnatural justice. At no point of time, during efigu
proceedings, any objection was raised by the peétithat the same should be conducted in Hinditlaatd
he (petitioner) be allowed to be represented thrauighorized representative. Even, no objectionnaized
regarding the appointment of Enquiry Officer. Or ttontrary, the petitioner participated in the enqu
proceedings and he was duly supplied with the sbawse notice, chargesheet, list of withesses dret ot
relevant records in Hindi also. In these circumstsn it is not justified, on the part of the petiter, to
allege that he had been condemned unheard. Therngmgaord goes to show that a fair and reasoned
enquiry had been conducted and the petitioner g gample opportunity to put forth his case and to
defend himself. Even, he had not objected for Imgdhe enquiry in English. It is further assertedtt at no
point of time, during the enquiry proceedings, le& mot raised any such objection that he should be
allowed to be represented through authorized reptative. Other allegations denied.

4, By filing rejoinder, the petitioner has reatffied his own allegations by denying those of the
respondent.

5. Pleadings of the parties gave rise to thefatg issues which were struck on 19.7.2001.
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1. Whether the termination of the petitioneitlegal and unjustified as alleged?
. .OPP.
2. Whether the petition is not maintainable leegad?
. .OPR.
3. Whether termination was ordered by responadter holding a fair and legal
enquiry as alleged?
. .OPR.
4. Relief.
6. | have heard the learned AR for the petiticaredt Ld. Counsel for the respondent and have
also gone through the record of the case carefully.
7. For the reasons to be recorded hereinaftelevdiscussing issues for determination, my
findings on the aforesaid issues are as under.
Issue No.1 Yes.
Issue No.2 No.
Issue No.3 No.
Relief. Reference answered in favour of théipeer, per operative part of award.
REASONS FOR FINDINGS
Issue No. 3
8. Ld. Counsel for the respondent has submittiéd vehemence that on the basis of proper

and fair enquiry, which had been conducted in ataace with the principles of natural justice, tharges
against the petitioner had stood proved and tftere@n having served a notice, upon him, andivetg
his reply, his services were discharged by imposasger punishment. He further urged that theippét
had been served with the chargesheet alongwith ndests and he was afforded opportunity to be
represented by a defence assistant and furtherogpairtunity to cross examine the witnesses, was al
given to him. Thus, it cannot be said that the EnygOfficer had not followed the prescribed procexias
per the principles of natural justice. Ld. Courfsether urged that since the petitioner had notlehged, at
any point of time, during the enquiry proceedintigt the same should be conducted in Hindi, fos thi
reason, it does not lie in his mouth to assailehguiry proceedings, on this score that the sanenea
conducted in Hindi. Thus, no fault can be foundhe enquiry, so conducted against the petitiondrtha
punishment, imposed upon him.

9. On the other hand, Ld. AR for the petitionegad that the charge sheet which is alleged to
have been served upon the petitioner was not acoiegh with any document or the list of withessegerg
the Enquiry Officer did not make known to the petier, about the procedure which was to be followed
him, in order to conduct the enquiry. He furthegad that the Enquiry Officer, who was the senianager
of the respondent, was under the influence of theagement and for this reason, the enquiry proogsdi
were biased against the petitioner. Even the peéti was not afforded any opportunity to get hiseca
defended through defence assistant. He was alsogimeh proper opportunity to cross examine the
witnesses of the management, who were not independg AR further submitted that since, the petigr
was not conversant with English language, the enquibceedings were required to be conducted imdiin
The enquiry report was also to be prepared indhngedanguage. The petitioner was also not madéaaleai
the Hindi version of the proceedings and enquirpore when he demanded the same. In these
circumstances, the enquiry, which was got conduetginst the petitioner cannot be said to have been
conducted by following the principles of naturastjoe and for this reason, it requires to be sieteat.d.
AR in support of his such contention has reliedrupd01 LLR 1, Kumaon Mandal Vikas Nigam Ltd Vs.
Girja Shankar Pant & other.
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10. At the very out set, | would like to pointtdhat vide letter dated 26.11.1998, Ex. RC, Shri
Yatish Khurana, had been appointed, as an Enquifige® in order to conduct the enquiry, into the
charges, levelled against the petitioner (Om Piakadowever, said Mr. Yatish Khurana has not been
examined, as witness, by the respondent, in sumbdts contention that the enquiry against thetioeter
had been conducted in accordance with the prowsibithe natural justice. | may mention that irstbise,
the enquiry Officer (Yatish Khurana) was the mosttenial withess because it was he, who could have
stated that what procedure he was to follow in otdeconduct the enquiry against the petitioners true
that the respondent has brought, on record, enguogeedings Ex. RD (Ex. RD-1 to Ex. RD-16) while
recording the statement of shri Surinder Singh (RWWwho stated on the basis of record, broughtiby h
but | may like to mention that the aforesaid engyiroceedings cannot be said to have been prowed, i
accordance with law, for the reason that the red@ondid not examine Shri Yatish Khurana (Enquiry
Officer) for the reasons best known to it. Even pleeusal of the enquiry proceedings goes to shaivttie
petitioner had not been made known that he haddheto get the services of a defence assistaotder to
defend himself in the enquiry proceedings. Furthidras been rightly urged by the Ld. AR for théiti@ner
that the enquiry Officer had not made known to fhetitioner as to what procedure, he was to folidvile
conducting the enquiry. | may also like to obsehet no statement of the petitioner had been recbtiat
he did not chose/opt to get the services of defassestant despite the fact that in this regardhydtebeen
made known by the Enquiry Officer. Apart from thikere is nothing in the enquiry proceedings that t
petitioner had agreed to get conducted the enguageedings in English, which he was able to undeds
A challenge has been posed to the enquiry procgedliy the petitioner on the ground that since, &g mot
knowing the English language, the enquiry procegsliwere required to be conducted in Hindi. The
petitioner has brought, on record, school leaviegificate Ex. P/2, which goes to show that he $tadied
upto 3rd class. No counter evidence has been lgtiebyespondent in order to show that the petitioves
qualified enough to know English language. In thessumstances, when from the enquiry proceediitgs,
is not borne out that the petitioner had been mad@ow that he could get the assistance of somrsopef
his own choice in order to defend his case, inethguiry proceedings, and further that it standsguig on
record, that he had studied upto 3rd class, | atm@fconsidered view that a material prejudice teen
caused to the petitioner to defend himself in eéhquiry proceedings for the reason, that the saeme w
conducted in English. It is further to be notedt thham the enquiry proceedings, it is also not higlited
that the copies of the day to day, proceedingdudiing that of the statement of the witnesses, theeh
supplied to the petitioner. | may mention that @&saobligatory upon the Enquiry Officer to have digojy to
the petitioner, copies of the proceedings. Forfélilare of the Enquiry Officer to do so, has preged the
petitioner in order to defend himself in the enguiwhich was conducted against him. The petiticifat-
1) has specifically stated that no procedure haa lexplained to him by the Enquiry Officer. No doants
were given to him by the Enquiry Officer. Even theargesheet was not accompanied by any documents as
well as list of withesses. He was not afforded ofpoty to get examined his witnesses and also &b
unable to read the enquiry proceedings, givenrto Nio proper enquiry had been conducted against him

11. Ex. PB, is the copy of chargesheet which goeshow that alongwith it, no documents had
been supplied to the petitioner, as well as theofighe witnesses of the management. The chargeshe
also not clear, as to who were the persons, whorhade a complaint with the management that the
petitioner, alongwith Omi Dutt, Lekh Ram & Rajingddrad threatened the labourers of Shri Medh Ram
(contractor). Since, the chargesheet had not besnganied with documents and also the list of egses
of the management, a prejudice has also been ctutieel petitioner, on this score.

12. It is revealed that on behalf of the manager8¢Shri Ashok Dhiman (MRW-1), Ved Ram
(MRW-2), Rajinder Thakur (MRW-3) and Bhim Dutt (MRW, had been examined during enquiry
proceedings by the management. The perusal of #i@iements goes to show that the same have been
recorded in question and answer form. The petitia& appears to have cross examined the witn@sses
question & answer form. In my view, when the staatn of the witnesses, of the management had been
recorded in English and also in question & answemf the petitioner cannot be said to have beearddti
opportunity, as per the principles of natural jcestito cross examine the witnesses, particulargnwie was
not knowing English language and further that he i@ defence assistant, in order to defend himigethe
enquiry proceedings.

13. At this stage, | would also like to point et from the enquiry proceedings, it is revealed
that one Shri S.C Katoch had conducted the enquageedings, on behalf of the management, buhen t
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record, there is no order which could go to shost tte had been appointed as management repregentati
in order to represent the case of the managemeirtgdthe enquiry proceedings. Even, he has not been
examined by the respondent, before this CourtfHerreasons, best know to it. Had he been examined,
could have been known as to what procedure the iBn@fficer was to follow in order to conduct the
enquiry proceedings and also that whether theigetit had been made to know about his legal rigtéke

the services of defence assistant, of his own ehdit order to defend his case during the enquiry
proceedings. As far as Shri Surinder Singh (RWslgdncerned, he has stated on the basis of thedreco
brought by him. From his statement, it is not pbikat the Enquiry Officer had made known to the
petitioner regarding the procedure to be followgdhim to conduct the enquiry and also whether he
(Enquiry Officer) had made known to the petitionerget the services of adefence assistant in dader
defend himself in the enquiry proceedings. Forftikeire of the respondent to have examined Shrisfiat
Khurana (Enquiry Officer) & also Shri S.C Katochetmanagement representative, | have no hesitation
holding that the respondent has miserably failegrawve that the enquiry had been conducted agtiest
petitioner by following the principles of naturalsiice and also by affording proper opportunityttie
petitioner to defend his case. | am of the vievat tinere had been total miscarriage of justice wihen
principles of natural justice were flagrantly vitdd and there was bias and malice on the partsofginary
authority. It has been held by Apex Court2601 LLR 1, Kumaon Mandal Vikas Nigam Ltd Vs. Girja
Shankar Pant & othethat:

“Legality of-dismissal from service of General Mang&€ourism- Show cause naotice given but
copy of documents not given-As a result effectieply explanation could not be given-Enquiry
Officer close to and subordinate officer of discipary authority-Even presenting officer was not
appointed- No chargesheet given-Neither date namndior place fixed for enquiry-Enquiry Officer
submitting report to disciplinary authority-Dismiss from service-Flagrant violation of natural
justice- Bias and malice on part of disciplinary ¢hority- Entire chain of events smacks of some
personal clash and adaptation of method unknownlaa in hottest of haste- Total miscarriage of
justice- Dismissal order rightly set aside by Higlourt”.

14. Ld. Counsel for the respondent has submitted by recording the statement of the
witnesses, in English, no prejudice has been catastitk petitioner and in support of his contentienhas
relied upon 2009 LLR 30, Shashikant M Sable Vs. @&u\Oerlikon Ltd and another. Although, Ld. Counsel
has relied upon aforesaid case law but the factseopresent case are different because, in ifpetidoner
was being not defended by a person of his choicalefence assistant, whereas in the ruling, eibeye,
the delinquent was being represented by a friendiofchoice and no objection had been raised, when
enquiry proceedings were being conducted in EngliSbnsequently, for my above discussion &
observations, | hold that the enquiry had not bemrducted against the petitioner, in accordanch thi¢
principles of natural justice because no properodpinity of being heard was given to him and fdsth
reason and also there had been no compliance pfdhésions of section 25F of the Act, the termioatof
the services of the petitioner is illegal and utifiezl. Thus, my answer to this issue is in “Yes”.

Issue No .1

15. Since, while deciding issue no.3, above, Vehalready held that the respondent had not
conducted fair & proper enquiry against the petigioby following the principles of natural justider this
reason, his termination is illegal and unjustified; answer to this issue is in “Yes”.

Issue No. 2

16. It could not be explained on behalf of thepandent as to why the claim of the petitioner is
not maintainable. Moreover, the petitioner hasdfites statement of claim consequent upon the neere
which has been made to this Court. Thus, for thleréaof the respondent to have shown as to why thi
claim is not maintainable, | hold it to be maintgite and my answer to this issue is in “No”.

RELIEF
As a sequel to my findings on the aforesaid isstiesclaim of the petitioner is allowed as a resul

of which the dismissal/termination of the petitionfeom service, vide order dated 19.1.1999, Ex, Rtéet
aside and it is ordered that he (petitioner) bestated in service with seniority and continuitgregwith full
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back wages, from the date of his illegal terminaiie w.e.f. 19.1.1999. Consequently, the referestards
answered in favour of the petitioner and againstréspondent. Let a copy of this award be senhéo t
appropriate government for publication in officiglzette. File, after completion be consigned tonds:

Announced in the open court today this day of 3dthe, 2010 in the presence of parties counsels.

By order,
A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref no. 103 of 2006
Instituted on 3.8.2006.
Decided on. 1.6.2010.

Prem Singh S/o Shri Rati Ram R/o Village Kothi Ri@lath, Tehsil Chopal, District Shimla, HP.

. Petitioner.
VS.
The Divisional Forest Officer, Forest Division Qiab, District Shimla, HP. .
.Respondent.

Reference under section 10 of the Industrial Dispé\ct, 1947.
For petitioner: Shri R.K Khidta, Advocate.
For respondent: Shri Jagdish Kanwar, Ld. DDA.

AWARD
1. The reference for adjudication, sent by therayriate government, is as under:-

"Whether the termination of services of Shri Prernmgh s/o Shri Ratti Ram workman by
the Divisional Forest Officer, Forest Division, Choal, District Shimla, Hp w.e.f.
21.7.2001 without complying the provisions of theadustrial Disputes Act, 1947 as
alleged by the workman is proper & justified? If howhat relief of service benefits and
amount of compensation, the above aggrieved workrsantitled to?”

2. In nutshell, the case of the petitioner is tmagoined the services as Chowkidar (watch &
ward) on 8.11.1999 in the department of the respondnd remained posted as such till 30.6.2000&aM
Block, Deya Range. On the said date, his serviegs @isengaged on the ground that no work wasadlail
with the department. Thereafter, he was providetkvagainst muster roll dated 21.6.2000 in Munalegth
in Chopal Division where he remained in servick2tll.8.2000 on which date he was told that hisisesv
were no longer required. By filing O.A no. 314928f00 in the Sate Tribunal, he challenged his teation
and as per order dated 19.3.2001, his terminatia® quashed with the direction to reengage his casvi
Pursuant to the orders of State Tribunal, he reddidr duties on 28.5.2001. Hardly, he had comgléie
months when his services were again terminated.\2&.7.2001, on the ground that the work of pléata
was complete. Before, his termination, he had cetedl 240 days in twelve calendar months. Since, his
services were terminated in contravention of thevigions of the section 25F of the Industrial DigsuAct,
1947 (hereinafter referred Act), he deserves trelmstated in service with all consequential bagefi
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3. The claim of the petitioner has been contesirdhaving raised various preliminary
objections including maintainability and estopp@h merits, it has been asserted that the servicéseo
petitioner had been engaged as daily wage workerdar to look after seized property and that tmes
work was over by 30.6.2000. Since, he had beengeagia order to do casual/temporary work, subjedtist
availability as well as funds, the services of pleéitioner had not been retrenched within the nreaof the
Act. It has been denied that the petitioner hadaieed in job in Munalag Beat from 21.6.2000 asgalteby
him. This clearly shows that he has not come beftiseCourt with clean hands. Vide, muster roll 88/D
2000-01, he had worked in Jhokar Beat in Deya Ratiljehe work and funds were available. In falais
services had been engaged as and when the worlawa#iable. Complying with the orders of the State
Tribunal dated 19.3.2001, the petitioner was regadan different works carried out in Deya RangetHe
year, 2001, 2002,2003 and 2004, he had worked 36r 141, 90 and 85 days respectively. It is further
asserted that as per written application, madeR@,BChopal dated 20.3.2001, the petitioner insigdtatihe
should be posted in Sainj Beat of Kanda Range. Wewydis such plea/request could not be acceptéd as
was against order dated 19.3.2001 of the Sate falburhe petitioner further insisted that instedd o
reengaging him for casual work, he should be gigepermanent job, which was not possible for the
respondent. Further, the petitioner made a reptatsem dated 20.11.2002 to the Hble Chief Minister of
Himachal Pradesh that he be engaged as chowkid&arest rest house failing which he was to canfass
B.J.P. It is further pleaded that since, the patir had insisted to be given permanent job, heddred the
job on his own. Other allegations denied.

4, By filing rejoinder, the petitioner reaffirmdds own allegations by denying those of the
respondent. He further asserted that juniors todmenstill in job. In fact, the respondent had eeghdaily
wage workers on 30.6.2000. It has been deniechthhad abandoned the job.

5. Pleadings of the parties gave rise to th@fahg issues which were struck on 6.12.2007.
1. Whether the services of the petitioner haaenhillegally terminated by respondent

w.e.f. 21.7.2001 without complying with the prowiss of Industrial Disputes Act,
19477 If so, its effect?

. .OPP.
2. If issue no.l is proved in affirmative, toattelief, the petitioner is entitled to?
. .OPP.
3. Whether the petition is not maintainablehia present form?
. .OPR.
4, Whether the forest department is not an imgRsdf so, its effect?
. .OPR.
5. Relief.
6. | have heard the learned counsel for thegmetnd have also gone through the record of the
case carefully.
7. For the reasons to be recorded hereinaftelevdiscussing issues for determination, my
findings on the aforesaid issues are as under.
Issue No.1 Yes.
Issue No.2 Entitled to reinstatement in servigith seniority and continuity but
without back wages.
Issue No.3 No.
Issue No.4 No.
Relief. Reference answered in favour of thetipaer and against the respondent,

per operative part of award.
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REASONS FOR FINDINGS

Issue No. 1

8. Admittedly, as per order dated 19.3.2001 ofStete Tribunal, the services of the petitioner
had been reengaged by the respondent. It has peeifically alleged by the petitioner that aftervimay
been reinstated, on the orders of State Tribunalsérvices were orally terminated w.e.f. 21.7.2@01
contravention of the provisions of the Act.

9. On the contrary, the defence version is te #ffect that the services of the petitioner had
been engaged as a casual/temporary worker in dodelo works in the department, subject to their
availability as well as funds. It has further beaserted that since, the petitioner had insistéx tprovided
permanent job, he had left the job on his own.hig stage, | would like to make it clear that althb, in the
claim petition, the petitioner has not taken tHesapgthat juniors to him were retained/engaged imice but
in the rejoinder, which he had filed to the rephjs assertion has been specifically made.

10. The petitioner (PW-1) has filed his affidalZit. PA in examination in chief wherein he has
supported all the material facts on oath. He alated that Ex. PB and Ex. PC are the copies ofmeig
dated 19.3.2001 and 30.4.2004 of Administrativéd{mial and that vide letter dated 21.7.2001 (shbaide
been 21.7.2001), his services were terminatedhdrcross- examination, he denied of having begagsd
as casual worker but admitted that his services beeh, as watch & ward, for the seized timber &
plantation work of nursery. He further denied thathad been engaged as per the need of work ankisha
services stood terminated at the end of work. Haitheld that Forest Guard, issued him notice that hi
services will be reengaged as per the requirenfethieavork but denied of having made any represiemta
to the Hofble Chief Minister vide mark B and further thatled threatened the department that in case he
was not posted as Chowkidar, he would canvassJBr B

11. PW-2, Shri Mohan Lal, states that the petéiowas engaged as daily wage beldar on
4.11.1999 and that he worked till 20.8.2004. SkmyeBn Singh S/o Shri Hari Singh was engaged as daily
wage beldar on 10/1999, who is still working witletrespondent department. Shri Ratti Ram S/o Shri
Bhinder Singh was engaged in December, 1999, wistilisworking. Ex. PD is the seniority list of the
workmen. In the cross-examination, he stated tlmesaid Shaym Singh & Ratti Ram had been engaged i
Kanda Range whereas the petitioner in Deya Ran@hopal Division. No junior to the petitioner hageim
engaged in Deya Range till date.

12. Shri Sant Ram (RW-1), was the Forest GuarDeyfa Range, Forest Division, Chopal, in
2001. According to him, the plantation work in bisat had come to an end on 20.7.2001, upon wh&h, h
had issued a notice to the petitioner (Prem Singh21.7.2001 to the effect that he would be cadlecénd
when the work was available. The notice is Ex. R#hich has been signed by him. In the cross
examination, he denied that his notice is illegal afterthought.

13. Shri Vijay Ram, Deputy Ranger (RW-2) hasextabn the basis of record, that the petitioner
was engaged as daily wage worker as watch & wardeized timber, at Malat Block, in the year, 199@
that by 30.6.2000, the work was over. As and wienvtork was available, it was given to the petiion
The petitioner had never been terminated, afteinlgaveen reengaged as per order of the State H&ibde
further stated that the petitioner wanted work bewkidar in rest house and also wanted to be regtim
Sainj Beat, contrary to the orders of the Tribuiiale petitioner had also made representation téitheble
Chief Minister vide mark B, the original record quaich stands destroyed. In the year, 2004, pattio
abandoned the job because he always insisted forgpent work. In the cross examination, he statad t
the petitioner had been removed from service vide BA but admitted that he had not been paid any
compensation. Seniority list of the workers is neiimed at division level. S/Shri Rati Ram, Shyamd®i
and Roshan Lal were engaged on 8.9.2001 in Chopai@n. The department had not given any notice to
the petitioner to resume his duties.

14. Although, the contention of the petitionetaghis effect that he had completed 240 days in
twelve calendar months preceding his terminationthis fact has neither been proved by documentary
evidence nor oral. In the reply, the respondentshated that the petitioner had worked for 136 dayhe
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year 2001. The reference before this Court is te éffect whether the termination of services d th
petitioner w.e.f. 21.7.2001 is proper and justifigétlis court is required to answer the referenc&hvhas
been made to it. It is true that the respondentatss pleaded that in the years 2002, 2003 and, 2064
petitioner had worked for 141, 90 and 85 days retsgy but this plea cannot be looked into by tGisurt
while answering the reference which has been natlég Court. At this stage, | would like to pomit that

it was upon the petitioner to have proved with doentary evidence that he had completed 240 datysein
twelve calendar months preceding his terminationce&s no such record has been brought, the petition
fails to prove that his services stood terminatee.fw21.7.2001 without complying with the provissoof
section 25F of the Act. The respondent was requedmply with the requirements of section 25Hyif
the petitioner had completed 240 days precedintghisination.

15. Another plea of the petitioner is that hiiqus are still in service. From the statement of
Vijay Ram (RW-2), it is abundantly clear that Shagimgh, Ratti Ram and Roshan Lal were engaged on
8.9.2001 in Deya Range of Chopal Division. It ig adalisputed fact that the services of the petitidmad
not been engaged on 20.3.2001, on the order @ttite Tribunal. | may mention that it is also adecitfact
that initially, the services of the petitioner Haglen engaged on 8.11.1999. Since, the persons jionibe
petitioner are still in job, definitely, there hlasen violation of the provisions of section 25G &#Hhe Act.
Ld. Deputy DA has submitted that since, the junimrghe petitioner had been engaged in anothererang
therefore, the petitioner cannot get any benefiteurthe provisions of the Act. However, this cotitam
does not appeal to me because the seniority ofitiniers is to be determined at the Division levad aot
at the range level.

16. The respondent has also taken the plea the¢ she petitioner had been insisting for
permanent job, he abandoned the same on his ovardér to prove such assertion, there is no comgnc
evidence, on record. The Ld. Deputy DA, has algedithat since, the petitioner had made represemtat
the Hoirible Chief Minister, he does not deserve to be raged in service. However, this contention of Ld.
DDA cannot be accepted, because, on the recdrdsinot been proved that, in fact, any such reptasen
had been made by the petitioner to the titen Chief Minister. Consequently, for my above dission, |
have no hesitation in holding that the terminatidrthe petitioner w.e.f. 21.7.2001 was illegal amjust
because there has been violation of the provisidsection 25G & H of the Act for the reason thatiprs
to the petitioner were engaged in job by ignoritgy deniority. Accordingly, my answer to this isdaen
“Yes”.

Issue No. 2

17. Since, the petitioner has failed to prove tfe has not been gainfully employed after his
termination, I, without hesitation, hold that henist entitled for back wages. However, since hivises
were terminated against the provisions of the Adt,is entitled to be reinstated, with seniority and
continuity in service but without back wages. Thuag,answer to this issue is in “Yes” accordingly.

Issue no.3.

18. It is not understandable as to why this jogtits not maintainable, particularly, when it has
been filed in pursuance to the reference madeisdburt by the Labour Commissioner. Apart fronttie
learned DDA for respondent could not explain asvhy this petition is not maintainable. Accordinddy
holding it to be maintainable, my answer to thigsis in “No”.

Issue No. 4.

19. An objection ahs been taken by the respontianthe forest department is not an industry
but this objection does not hold good in view of taw laid down by th€onstitutional Bench of Hon’ble
Supreme Court, in 1978 (2) SCC 213,Banglore Waieply and Sewerage Board Vs. A. Rajappwhich
it has been held that educational institutions r@sgarch centres are Industries. It has furthan hekl that
a University is an Industry particularly with respéo small workers like Mali, Chowkidars, Carpeastetc.
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and as such on the strength of this judgmentnitomasafely concluded that the respondent depattiman
Industry and governed by the Act, 1947, especiallgase of the daily wage workers. Consequently, my
answer to this issue is in “No”.

RELIEF

As a sequel to my findings on the aforesaid issthes claim of the petitioner is allowed and it is
ordered that he(petitioner) be reinstated in sepwath seniority and continuity but without baclages,
from the date of his termination i.e 21.7.2001. €amuently, the reference stands answered in fafaiie
petitioner and against the respondent. Let a cdhis award be sent to the appropriate governrfemt
publication in official gazette. File, after comiim be consigned to records.

Announced in the open court today this day ofllisie, 2010 in the presence of parties counsels.

By order,
A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref no. 103 of 2007
Instituted on 24.9.2007.
Decided on. 2.6.2010.

Mansa Ram S/o Shri Hazaru Ram R/o Village SanaRdll Kandhar, Tehsil Arki, District Solan,

HP.
. Petitioner.
VS.
The Senioir Executive Engineer, electrical DivisiblPSEB, Arki.
.Respondent.
Reference under section 10 of the Industrial Dispé\ct, 1947.
For petitioner: Shri Virender Thakur, Advocate.
For respondent: Shri Bhagwan Chand, Advocate.
AWARD
1. The reference for adjudication, sent by thereyriate government, is as under:-

"Whether the termination of services of Shri Mansaf S/o Shri Hazaru Ram workman
by the Senior Executive Engineer, Electrical Divisi, HPSEB, Arki, District Solan, HP

w.e.f. 21.8.1994 without complying the provisionistbe Industrial disputes Act, 1947 is
proper and justified? If not, what relief of servic benefits and the amount of
compensation, the above aggrieved workman is egtitio?”

2. Facts, in brief, are that the petitioner hadrbinitially engaged as beldar by the respondent
at Darlaghat, Sub Division under the ElectricitywiBion, Arki, District, Solan, w.e.f. 26.3.1982. dieafter,
on 20.2.1995, his services had been terminatedjouiit any compensation and notice. Before, his
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termination, he had completed 240 days in a caleyet and that the persons junior to him have lstién
working. It is further asserted that in the ye#@94, he fell ill and submitted his medical certfie but the
respondent did not allow him to work despite vasiaepresentations. Since, his services had been
terminated in violation of the provisions of thedirstrial Disputes Act, 1947 (hereinafter referrect)A
especially sections 25F & G, he deserve to thestaied with all consequential benefits.

3. The petition has been contested on havingedaigreliminary objections including
maintainability and that the same is hit by delaja&hes. On merits, it has been denied that theces of
the petitioner had been terminated on 20.2.1995a# been admitted that, he had been engaged w.e.f.
26.3.1982 but during the period, in question, hé hat been working continuously and for this reason
never completed 240 days in any calendar year diwdutwelve calendar months preceding his alleged
termination. As a matter of fact, he had left thig, jon his own. Other allegations denied.

4, By filing rejoinder, the petitioner has redtrd his own allegations by denying those of the
respondent.
5. Pleadings of the parties, gave rise to tHeviohg issues, which were struck on 8.7.2009.
1. Whether the termination of services of Shanga Ram petitioner by the Senior

Executive Engineer, Electrical Division, HPSEB ArkDistrict Solan, w.e.f.
21.8.1994 without complying the provisions of Intisd Disputes Act, 1947 is
improper and unjustified as alleged?

. .OPP.

2. If issue no.l is proved, to what relief ofrvége benefits and amount of
compensation, the petitioner is entitled to?

. .OPP.
3. Whether the reference is not maintainablallaged?

..OPR.
4, Whether the reference is hit by delay & lagh

. .OPR.
5. Relief.

6. At this stage, it may be pointed that on D&® the case was fixed for the evidence of the

petitioner but on that date, neither the petitiomgpeared nor his counsel. Since, the referenawe/chthe
petitioner could not have been dismissed in defandt that the reference was required to be answered
this Court, the evidence of the petitioner was etbby the order of the Court, who despite havingnbe
afforded four opportunities, had failed to lead slane. Since, the petitioner had not led any ecigethere
was no need to have given opportunity to the redgointo lead its evidence, particularly, when gsuées
the onus of which is on the respondent, are legahture.

7. Faced with such a situation, | proceed todiethe reference on the basis of the material
available on the file.

8. For the reasons to be recorded hereinaftelevdiscussing issues for determination my
findings on the aforesaid issues are as under.

Issue No.1 No
Issue No.2 become redundant.
Issue No.3 No.

Relief. Reference answered against the petitjquer operative part of award.
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REASONS FOR FINDINGS

Issue No .1

9. The assertion of the petitioner is that hivises had been terminated, orally on 20.2.1995
without any compensation and notice despite thietfieat he had completed 240 days in a calendar year

10. On the contrary, the respondent has denidhb petitioner had completed 240 days in the
twelve calendar months preceding his alleged teatiuin.

11. The petitioner has not brought on recorddgument, which could go to show that, in the
twelve calendar months preceding his terminatienhdd completed 240 days. At this stage, | wolel td
point out that the reference, made to this Coartegarding whether the termination of the servifethe
petitioner (Mansa Ram) w.e.f. 21.8.1994 ispropef jastified. From, this reference, it is highligtitéhat the
services of the petitioner had been terminatedfw24.8.1994 but in the statement of claim, it hagn
alleged that his services had been terminatedlyp 20.2.1995. This shows that the petitiones hat
filed, his claim, as per factual position. On tleeard, the respondent has brought the mandays ahtire
petitioner, which goes to show that in the year8719988, 1989, 1990, 1991, 1992, 1993 and 1994o(Up
20.8.1994), he had worked for 147, 232, 198, 776894 & 9 days respectively. From this documénsg
quite apparent that in the twelve calendar montbesquling his alleged termination w.e.f. 21.8.1985had
not completed 240 days. Since, the petitioner @nbthsis of documentary as well as oral evidence, ha
miserably failed to prove that he had completed @4d{s in the twelve months preceding his termimatio
which as per reference is w.e.f. 21.8.1994, theas wo legal requirement for the respondent to have
complied with the provisions of section 25F of fut.

12. Similarly, the petitioner has neither mengidrin his statement of claim nor brought on
record any such document which could go to shote agho are the persons junior to him who have eithe
been engaged, after his alleged termination osgltevorking. Thus, the violation of the requirente of
section 25G & H is also not proved. Consequentdy,nfiy above discussions, | hold that the petitidads
to prove that his alleged termination is illegatiamjust. Accordingly, my answer to this issueni$No”.

Issue No. 2
13. In view of my findings, on issue no.1, ababés issue becomes redundant.
Issue No. 3.
14. For the respondent, it could not be showroawhy this reference is not maintainable.

Accordingly, by holding it to be maintainable, mysaver to this issue is in “No”.
Issue No. 4

15. At the very out set, | would like to point ahat the reference is required to be answered by
this Court. If there is delay and latches, on the pf the petitioner, on that ground, his clainmmat be
rejected/dismissed. The delay & latches can beelddkto for granting him back wages. Thus, | hdidtt
this reference is not hit by delay & latches. Actingly, my answer to this issue is in “No”.

RELIEF
As a sequel to my findings on the aforesaid isstiessclaim of the petitioner is dismissed with the
result, the reference stands answered againstetfiteoper and in favour of respondent. Let a copyhis
award be sent to the appropriate government fofigatton in official gazette. File, after completidoe
consigned to records.
Announced in the open court today this day of 2mk,J2010.
By order,
A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.
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IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT NALAGARH

Ref No. 107 of 2006.
Instituted on 3.8.2006.
Decided on. 18.6.2010.

Mukesh Kumar C/o Shri Satish Kumar, Branch SecyetdP AITUC, Head Quarter Near S.B.O.P.,
Baddi, District Solan, HP.

Petitioner.
VS.
The Managing Director M/s Saluja Exim Limited, Phw. 90, Industrial Area Baddi, District Solan.
. .Respondent.

Reference under section 10 of the Industrial Dispé\ct, 1947.
For petitioner: Shri J.C Bhardwaj, Ld. AR.
For respondent: Shri Rajeev Sharma, Advocate.

AWARD
1. The reference for adjudication, sent by thereyriate government, is as under:-

"Whether the termination of services of Shri Mukestumar workman by the Managing
Director M/s Saluja Exim Ltd. Plot n0.90, IndustridArea Baddi, District Solan, HP w.e.f.
18.7.2004 without complying the provisions of theadustrial Disputes Act, 1947 as
alleged by the above workman is proper and justiffelf not, what relief of service
benefits and amount of compensation, the above égged workmen is entitled t8?

2. Briefly, the case of the petitioner is thatvises appointed as Tailor, in the month of May,
2002 by the respondent company and continued &sti#ut8.7.2004, when he was illegally removednfro
service, without any cogent reason or justificatiBmen, for the month of July, 2004, he was notl gas
earned wages. His last drawn salary was approxiynRe 4,500/- per month. It is further averredttha
had completed 240 days in each calendar year aulialthe twelve calendar months preceding his
termination. Apart from this, his juniors have beetained in service. Since, his services wereiterted in
violation of the provisions of Industrial Disputdgt, 1947 (hereinafter referred Act), he desenede
reinstated in service with all the consequentiaidfi¢s.

3. Petition has been contested on having raisgtbus preliminary objections including
maintainability and that the petitioner has not eodpefore this court, with clean hands. On meritbias
been asserted that he does not fall in the catezfomprker as he used to work outside the factognses,
as per his sweet will, on piece rate. Apart frois,tthere was a simple contract between the padggper
which, the petitioner was required to stitch théts as much as he could have done and the respbnd
company was to make the payments, accordinghadtdeen denied that he had completed 240 dayst Othe
allegations denied.

4, By filing rejoinder, the petitioner has redtrd his own allegations by denying those of the
respondent.
5. Pleadings of the parties gave rise to th@Watg issues, which were struck on 12.11.2008.
1. Whether the termination of services of Shrikégsh Kumar workman by the

Managing Director M/s Saluja Exim Ltd. Baddi DistrSolan, HP w.e.f. 18.7.2004
without complying with the provisions of Industridlsputes Act, 1947 is improper

and unjustified as alleged?
. .OPP.
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2. If issue no.1 is proved, to what service fish@end amount of compensation, the
aggrieved workman is entitled to?

. .OPP.

3. Whether the claim is not maintainable inghesent form?
. .OPR.

4. Whether the petitioner does not fall underchtegory of workman as alleged?
..OPR.

5. Whether the petitioner is gainfully employdfi®o, its effect?
..OPR.

6. Relief.

6. Before | proceed further, it is worthwhilefoint out that the evidence of the petitioner was

closed by the order of this Court dated 18.6.20d0the detailed reasons, narrated therein incydimat
despite having been afforded six opportunities,hbd either failed to examine himself or to lead his
evidence.

7. | have heard the learned counsels for thegsasind have also gone through the record of
the case carefully.

8. For the reasons to be recorded hereinaftelevdiscussing issues for determination, my
findings on the aforesaid issues are as under.

Issue No.1 No.

Issue No.2 Becomes redundant.

Issue No.3 No.

Issue No.4 No.

Issue No.5. No accordingly.

Relief. Reference answered in favour of the oedpnt and against the petitioner, per

operative part of award.

REASONS FOR FINDINGS
Issue No. 1.

9. It has been alleged by the petitioner thatgulng twelve calendar months from the date of
his alleged termination i.e. 18.7.2004, he had detad 240 days. In support of his such assertieither
any documentary evidence has been brought, ondiegor the petitioner has examined himself. In ptde
get the benefit of section 25F of the Act, it wddigatory upon the petitioner to have proved thathiad
completed 240 days in twelve calendar months piegekis termination. Another plea, which has been
taken by the petitioner, is that his juniors haeerbretained by the respondent. To prove this faete is
also no evidence. Consequently, for the failurthefpetitioner to have led evidence to prove thefore his
termination, he had completed 240 days and aldguh#ors to him are still in service and furthéat his
services had been terminated by the responder.@r2004, in contravention of the provisions of A, |
have no hesitation in holding that he has failegrtave this issue to which my answer is in “No”.

Issue No. 2.
10. In view of my findings, on issue no.1, abaés issue becomes redunddssue No.3
11. Consequent upon the reference, which has ineele to this Court, the petitioner has filed

statement of claim. It is not understandable astg the claim of the petitioner is not maintairabt the
present form. Moreover, at the time of argumenispuld not been explained on behalf of the respohdas
to why, the claim of the petitioner is not maintghie. Thus, by holding it to be maintainable, mgwer to
this issue is in “No”.
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Issue No. 4

12. Admittedly, the services of the petitionerdhbeen engaged by the respondent to do
stitching work. Since, he (petitioner) had beenagregl by the respondent to do stitching work, defiyi he
falls under the category of workman as per seQi@) of the Act. Consequently, | hold that thepmeslent
has failed to prove that the petitioner does nibtuiader the category of workman and my answerhts t
issue is in “No”.

Issue No. 5

13. When regard is given to the reply, filed bg tespondent, it is abundantly clear that there is
no such plea, having been taken, that the petitingainfully employed. | may mention that initiahus
was upon the petitioner to have proved that henmhdeen gainfully employed, after his terminatiom.
these circumstances, for want of evidence, | Hudd the respondent has not discharged its onustablish
that the petitioner is gainfully employed. Thusstissue is decided in “No” accordingly.

RELIEF

As a sequel to my findings on the aforesaid isstiessclaim of the petitioner is dismissed with the
result, the reference stands answered againstetiiteoper and in favour of respondent. Let a copyhis
award be sent to the appropriate government fofigailon in official gazette. File, after complatidoe
consigned to records.

Announced in the open court today this day of I8tie, 2010 in the presence of parties counsels.

By order,
A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla
Camp at Nalagarh.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INBTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT SOLAN
Ref no. 109 of 2006
Instituted on 3.8.2006.
Decided on. 8.6.2010.

Ram Lal s/o Shri Balak Ram Village Parab, P.O Mgheehsil Theog, District Shimla, HP.
. Petitioner.

VS.

The Executive Engineer, HPPWD (B&R) Division The®xgstrict Shimla, HP.
.Respondent.

Reference under section 10 of the Industrial Dispé\ct, 1947.

For petitioner: Shri J.C Bhardwaj, Ld. AR.
For respondent: Shri Sandeep Atri, Ld. DDA.
AWARD

1. The reference for adjudication, sent by the@miate government, is as under:-

"Whether the termination of services of Shri Ram L&lo Shri Balak Ram workman by
the Executive Engineer, HPPWD (B&R) Division, Thepdistrict Shimla, HP w.e.f.
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6.6.2002 without complying the provisions of thedstrial Disputes Act, 1947 as alleged
by the workman is proper and justified? If not, wheelief of service benefits and amount
of compensation, the above aggrieved workman isti to?”

2. Briefly, the case of the petitioner is thathasl been engaged as cleaner by the respondent
w.e.f. Jan. 1994 to Jan. 2000. Thereafter, wheobtained the driving licence, he was engaged agri
against muster roll w.e.f. 26.1.2000 to 31.5.20D4.5.6.2002, Truck no. HP 09-1090 (hereinafterrrete
as Truck), on which he had been deployed, met aithaccident which resulted in the death of three
labourers. Regarding that accident, FIR no. 69/286% registered and on its basis, a criminal case w
instituted against him in the Court of Ld. JMIC}t ®dass, Theog and that vide order dated 29.4.2004,
was acquitted from the charges. The officers of RN¢D also conducted a departmental enquiry against
him. In the enquiry report, made by the committee,accident in question was opined to have ocdudve
to steering failure. Although, after being acquittend that the enquiry report was in his favour, he
represented to the respondent for reengaging hindadly wage driver but of no avail. Under these
circumstances, he deserves to be reinstated w.6.2002, with full back wages and other consedakent
benefits.

3. Petition has been contested on having raisgtbus preliminary objections including
maintainability. On merits, it has been asserteat the conduct of the petitioner was completely un-
warranted which resulted in causing heavy lostiédiuman life and also to the state exchequer @rithis
reason, he has no valid ground for reengagemeher@tlegations either admitted or denied.

4, By filing rejoinder, the petitioner has redtrd his own allegations by denying those of the
respondent.
5. Pleadings of the parties gave rise to th@fahg issues which were struck on 18.7.2007.
1. Whether the services of the petitioner wermiteated without complying with the
provisions of I.D Act, 19477 If so, its effect?
. .OPR.
2. If issue no.l is proved in affirmative, toattelief, the petitioner is entitled to?
. .OPP.
3. Whether the present petition is not maintalig2
. .OPR.
4. Relief.
6. | have heard the Learned AR for petitioner hedrned DDA for respondent and have also
gone through the record of the case carefully.
7. For the reasons to be recorded hereinaftelevdiscussing issues for determination, my
findings on the aforesaid issues are as under.
Issue No.1 Yes.
Issue No.2 Entitled to reinstatement with senyaaitd continuity but without back wages.
Issue No.3 No.
Relief. Reference answered in favour of the jpeir and against the respondent, as per operative
part of award.
REASONS FOR FINDINGS
Issue No. 1
8. Admittedly, the petitioner had initially beappointed as cleaner w.e.f. Jan. 1994 to Jan.

2000 and thereafter, when he obtained the driviognte, his services were engaged as driver w.e.f.
26.1.200 to 31.5.2002. This fact is also not disguhat on 5.6.2002, the Truck, on which the etér was
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deployed as driver, met with an accident whichltedun the death of three labourers. The only plgdzEch
has been taken by the respondent, for not reengdbe petitioner as driver is that his conduct was
warranted which caused heavy loss to human lifestatteé exchequer.

9. While stepping into the witness box as PWhE, petitioner has supported all the material
facts including that he was acquitted by the Couthe criminal case and that in the departmemnigliy,
he was exonerated.

10. Shri Pardeep Kumar, PW-3, has proved thatPEXis the copy of the judgment passed by
the Ld. JMIC, Theog on 29.4.2004, whereby the iogiir was acquitted.

11. Er. Umesh Sharma RW-1, was the member oénlj@iry committee which was constituted
by the department. His version is to this effeat the enquiry committee, made a report whichxisHB.
During investigation, the Police had also procutiked report of the mechanic, which is Ex. RC. The
committee had come to the opinion that the accidgght have occurred due to the steering failurigerA
the accident, no muster roll was issued in favduhe petitioner. He admitted that XEN PWD, Theaddev
letter dated 20.5.2004, recommended for the negeaparoval/sanction to reinstate the petitioner.

12. From the evidence, which has been discudseebait is abundantly clear that the petitioner
had completed 240 days in the twelve calendar nsopthceding his disengagement, on account of the
accident, which took place on 5.6.2002. It is farthighlighted that since, the petitioner was imedl in the
accident, in question, no further muster roll wesuied in his favour. Ex. PC, copy of the judgmdrthe
Trial Court, goes to show that the petitioner hasrbacquitted for the commission of offences puatikh
under sections 279, 337, 338 and 304-A of the iiP@ case was registered against him. Ex. PB is the
enquiry report which also goes to show that thedaot had occurred due to defect in the steerimgmF
these documents, it is quite clear that the actidanquestion, had occurred on account of meclanic
defect and not due to the negligence of the pegtioln these circumstances, his disengagement from
service, on account of accident which took places@2002, cannot be said to be in compliance ¢o th
provisions of the Act, particularly, when it stanoi®ved on record that he had completed 240 dayisein
twelve calendar months from the date when his eesvistood disengaged. Definitely, his such
termination/disengagement which has been withootptging with the provisions of the Act, is illegahd
unjust. By holding so, my answer to this issuaisyies”.

Issue No. 2.

13. Before his (petitioner) termination, he hadhained in job, as driver, with the respondent
for a short period of about two years. In this way, giving due regard to this fact and also other
circumstances, particularly, that the petitiones Failed to prove that he has not been gainfullypleyed
after his termination, I, without hesitation, hdltht he is not entitled for back wages. Howevergssihis
services were terminated against the provisiorth@fct, he is entitled to be reinstated, withiegty and
continuity in service but without back wages. Thuag,answer to this issue is in “Yes” accordingly.

Issue No. 3.

14. There is nothing on record which may go towshas to why this petition is not
maintainable. Since, pursuance to the referencdenmathis Court, the petitioner has filed theestant of
claim, the same is held to be maintainable becthisecourt is required to answer the reference.sThwy
answer to this issue is in “No”.

RELIEF

As a sequel to my findings on the aforesaid issties claim of the petitioner is allowed and it is
ordered that he(petitioner) be reinstated in serwath seniority and continuity but without baclages,
from the date of his illegal termination i.e. 6@)2. Consequently, the reference stands answerfestonr
of the petitioner and against the respondent. Laxipy of this award be sent to the appropriate gowent
for publication in official gazette. File, aftermpletion be consigned to records.

Announced in the open court today this day of&the, 2010 in the presence of parties counsels.

By order,
A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.
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IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT NAHAN

Ref no. 118 of 2007
Instituted on 4.10.2007.
Decided on. 25.6.2010.

Jitender Singh S/o Shri Mahinder Singh R/o Villageriwala, P.O Kaulanwala Bhood, Tehsil
Nahan, District Sirmour, HP.

. Petitioner.
VS.
The Executive Engineer, HPSEB, Division NahantiizisSirmour, HP.
.Respondent.

Reference under section 10 of the Industrial Dispé\ct, 1947.
For petitioner: Shri A.K Gupta, Advocate.
For respondent: Shri Prashant Thakur, Vice Shlid&ep Rathore, Advocate.

AWARD
1. The reference for adjudication, sent by thereyriate government, is as under:-

"Whether the plea of the Executive Engineer, HPSHBBahan District Sirmour, HP that

Shri Jitender Singh S/o Shri Mahinder Singh dailyage workman had left the job of his
own accord after 31.3.1995 due to absenteeism gaill& justified? If not, to what back

wages, seniority/service benefits and relief, tlmmcerned workman is entitled to?”

2. Briefly, the case of the petitioner is thatwes engaged as daily wage beldar/T-mate in the
year 1985 and worked as such upto 31.3.1995, wisesehvices were disengaged by the respondentutitho
any notice and compensation. He had completed 248 ©h the previous calendar year and also as per
standing orders, the respondent was duty bount/éoag least ten days notice to him, which wasgiegn.

It is further averred that the respondent has esmjagher persons, junior to him, who are still énvice.
Since, his services were disengaged in contravemtidhe provisions of the Industrial disputes d&47
(hereinafter referred Act), he deserves to be taied in service with full back wages, alongwith al
consequential benefits.

3. The defence of the respondent was closedrazger dated 29.5.2009.

4, | have heard the learned counsel for partiestave also gone through the record of the
case carefully.

5. Although, the contention of the petitionertdsthis effect that he had been engaged as
beldar/T-mate in the year 1985 but in support of dich plea, he has not filed any documentary proof
Moreover, when his statement is considered, mad®atmn before this Court as PW-1, it is highlighteat
he was engaged in the month of Jan. 1994 and ceatias such till 1995. His such version, in thigard
also gets approval from the statement of Shri Selskemar Goel, RW-1, who has proved on record the
mandays chart of the petitioner which is Ex. R-1.

0. From the documentary as well as oral evideoneagcord, the assertion of the petitioner to
have completed 240 days in the preceding twelvenclar months, from the date of his terminatiomds
proved. Further, the mandays chart Ex. R-1, goeshtaw that in all, he had worked for 85 days till
31.3.1995. Since, he has failed to prove that kefis termination, he had completed 240 days, the
respondent was not legally required to have compligh the provisions of section 25F of the Act.
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7. It may also be mentioned that as per the eatay, the petitioner is alleged to have left the
job on his own accord after 31.3.1995. Since, #spondents have not filed reply for the reason ttigit
defence was struck off, as per order dated 29.9,28® such defence has come on record. In the edsén
such, there is nothing on record to show that #téipner had abandoned the job on his own. Moreadwe
the chief examination of Shri Susheel Kumar (RWrbthing such has come that the petitioner hadHef
job on his own accord. In these circumstances.etlimo such material, on record, to substantiag¢e t
assertion of the respondents, as is borne out fhemeference, that the petitioner had allegediythe job
after 31.3.1995, on his own accord.

8. The another contention of the petitioner ishis effect that after his termination, other
persons, who are junior to him, were engaged aatthiey are still in service. The petitioner (PWhhs
named those persons as S/Shri Satvir Singh, Paaharnd Prem Pal Singh. In the statement of RW-1
(Susheel Kumar Goel), it has come that, new perasnser their names given in Ex. PR-2, were engaged
and that no notice was given to the petitioner.tHis way it stands proved on record that after the
termination of the petitioner, the respondent hagaged new persons who are still in job. As per the
requirement of section 25H, the respondent wasinedjtio have given opportunity to the petitionestfiy
before engaging the services of other persons mathpe names given in Ex. PR-2. For the failurethod
respondent to have complied with the provisionafofesaid section, | have no hesitation in holdirag the
termination of the petitioner is illegal and unjfistl. It has been held by our own Hbfe High Court in a
case titled aState of HP & Others V/s Bhatag Ram & Anr. as reped in latest HLJ 2007 (HP) 9Q3hat:

“Continuing of 240 days not necessary in 12 calemdnonths. It is not necessary to workman to
complete 240 days during 12 months for taking thenkfits of section 25G & 25H of the Act.”

9. Now, the next question, which arises, is réiggr the service benefits for which the
petitioner is entitled to. It is true that in thetement of the petitioner (PW-1) it has come #ftgr being
removed from service, he is still unemployed butewtregard is given to this fact that before his
termination, he only worked for 85 days, | am df thew that it is not justified to award him backges.
However, he is held entitled to continuity and sety in service, from the date, when his servieese
terminated. Consequently, for my above discussimhfaadings, this petition is allowed and the petier is
ordered to be reinstated in service with seniaaityl continuity but without back wages and as sheh t
reference stands answered in favour of the peditiand against the respondent accordingly. Letpy ob
this award be sent to the appropriate governmergublication in official gazette. File, after colapon be
consigned to records.

Announced in the open court today this day of 26the, 2010 in the presence of parties counsels.
By order,
A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.
Camp at Nahan.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT NAHAN

Ref no. 119 of 2007
Instituted on 4.10.2007.
Decided on. 25.6.2010.

Jai Singh S/o Shri Sher Singh R/o Village BoriwdaD Kaulanwala Bhood, Tehsil Nahan, District
Sirmour, HP. )
.Petitioner.

VS.

The Executive Engineer, HPSEB, Division NahaniizisSirmour, HP.
.Respondent.
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Reference under section 10 of the Industrial Dispct, 1947.

For petitioner: Shri A.K Gupta, Advocate.
For respondent: Shri Prashant Thakur, Vice Shuld&ep Rathore, Advocate.
AWARD
1. The reference for adjudication, sent by therayriate government, is as under:-

"Whether the plea of the Executive Engineer, HPSHBahan District Sirmour, HP that
Shri Jai Singh S/o Shri Sher Singh daily wage workam had left the job of his own
accord after 20.1.1995 due to absenteeism is I&gplstified? If not, to what back wages,
seniority/service benefits and relief, the concedneorkman is entitled to?”

2. Briefly, the case of the petitioner is thatwes engaged as daily wage beldar/T-mate in the
year 1985 and worked as such upto 31.3.1995, wisesehvices were disengaged by the respondent utitho
any notice and compensation. He had completed 248 oh the previous calendar year and also as per
standing orders, the respondent was duty bound/&ag least ten days notice to him, which wasgiegn.

It is further averred that the respondent has esmjagher persons, junior to him, who are still énvice.
Since, his services were disengaged in contravemtidhe provisions of the Industrial disputes d4&47
(hereinafter referred Act), he deserves to be taied in service with full back wages, alongwith al
consequential benefits.

3. The defence of the respondent was closedrazger dated 29.5.2009.

4, | have heard the learned counsel for partiestave also gone through the record of the
case carefully.

5. Although, the contention of the petitionertdsthis effect that he had been engaged as
beldar/T-mate in the year 1985 but in support af $ich plea, he has not filed any documentary proof
Moreover, when his statement is considered, mad®atmn before this Court as PW-1, it is highlighteat
he was engaged in the month of Jan. 1994 and ceatias such till 1995. His such version, in thigard
also gets approval from the statement of Shri Selskemar Goel, RW-1, who has proved on record the
mandays chart of the petitioner which is Ex. R-1.

6. From the documentary as well as oral evideoneagcord, the assertion of the petitioner to
have completed 240 days in the preceding twelvenclar months, from the date of his terminatiomds
proved. Further, the mandays chart Ex. R-1, goeshtaw that in all, he had worked for 85 days till
31.3.1995. Since, he has failed to prove that kefis termination, he had completed 240 days, the
respondent was not legally required to have cordpligh the provisions of section 25F of the Act.

7. It may also be mentioned that as per the eafa, the petitioner is alleged to have left the
job on his own accord after 31.3.1995. Since, #spondents have not filed reply for the reason ttieit
defence was struck off, as per order dated 29.9,28® such defence has come on record. In the edsdn
such, there is nothing on record to show that #téipner had abandoned the job on his own. Moreawe
the chief examination of Shri Susheel Kumar (RWrbthing such has come that the petitioner hadHef
job on his own accord. In these circumstances.etli®mo such material, on record, to substantiag¢e t
assertion of the respondents, as is borne out fhemeference, that the petitioner had allegediythe job
after 31.3.1995, on his own accord.

8. The another contention of the petitioner ighis effect that after his termination, other
persons, who are junior to him, were engaged aatthiey are still in service. The petitioner (PWhhs
named those persons as S/Shri Satvir Singh, Paahand Prem Pal Singh. In the statement of RW-1
(Susheel Kumar Goel), it has come that, new perasnger their names given in Ex. PR-2, were engaged
and that no notice was given to the petitioner.tHis way it stands proved on record that after the
termination of the petitioner, the respondent hagaged new persons who are still in job. As per the
requirement of section 25H, the respondent wasinedjtio have given opportunity to the petitionestliy
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before engaging the services of other persons mathpe names given in Ex. PR-2. For the failurethod
respondent to have complied with the provisionafofesaid section, | have no hesitation in holdivag the
termination of the petitioner is illegal and unjfied. It has been held by our own Hbte High Court in a
case titled aState of HP & Others V/s Bhatag Ram & Anr. as régabin latest HLJ 2007 (HP) 90that:

“Continuing of 240 days not necessary in 12 cal@mdnonths. It is not necessary to workman to
complete 240 days during 12 months for taking thenkfits of section 25G & 25H of the Act.”

9. Now, the next question, which arises, is réiggr the service benefits for which the
petitioner is entitled to. It is true that in thetement of the petitioner (PW-1) it has come Hftdr being
removed from service, he is still unemployed butewlregard is given to this fact that before his
termination, he only worked for 85 days, | am df thew that it is not justified to award him backges.
However, he is held entitled to continuity and séty in service, from the date, when his servieese
terminated. Consequently, for my above discussimhfaadings, this petition is allowed and the petier is
ordered to be reinstated in service with seniaaityl continuity but without back wages and as sheh t
reference stands answered in favour of the petitiamd against the respondent accordingly. Letpy ob
this award be sent to the appropriate governmerublication in official gazette. File, after cohapon be
consigned to records.

Announced in the open court today this day of 26the, 2010 in the presence of parties counsels.

By order,
A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.
Camp at Nahan.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT NAHAN

Ref no. 120 of 2007
Instituted on 4.10.2007.
Decided on. 25.6.2010.

Lal Singh S/o Shri Sher Singh R/o Village BoriwdPaO Kaulanwala Bhood, Tehsil Nahan, District
Sirmour, HP.

.Petitioner.

VS.
The Executive Engineer, HPSEB, Division NahantiizisSirmour, HP.
Respondent.

Reference under section 10 of the Industrial Dispé\ct, 1947.
For petitioner: Shri A.K Gupta, Advocate.
For respondent: Shri Prashan Thakur, Vice Shrikep Rathore, Advocate.

AWARD
1. The reference for adjudication, sent by thereriate government, is as under:-

"Whether the plea of the Executive Engineer, HPSHBahan District Sirmour, HP that

Shri Lal Singh S/o Shri Sher Singh daily wage worlan had left the job of his own
accord after 20.1.1995 due to absenteeism is I&gplstified? If not, to what back wages,
seniority/service benefits and relief, the concedneorkman is entitled to?”
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2. Briefly, the case of the petitioner is thatwes engaged as daily wage beldar/T-mate in the
year 1985 and worked as such upto 20.1.1995, wisesehvices were disengaged by the respondent utitho
any notice and compensation. He had completed 248 ©h the previous calendar year and also as per
standing orders, the respondent was duty bount/éoag least ten days notice to him, which wasgiegn.

It is further averred that the respondent has eswjagher persons, junior to him, who are still émvice.
Since, his services were disengaged in contravemtidhe provisions of the Industrial disputes d&47
(hereinafter referred Act), he deserves to be tatied in service with full back wages, alongwith al
consequential benefits.

3. The defence of the respondent was closedrazrger dated 29.5.2009.

4. | have heard the learned counsel for partiesteave also gone through the record of the
case carefully.

5. Although, the contention of the petitionertdsthis effect that he had been engaged as
beldar/T-mate in the year 1985 but in support af $ich plea, he has not filed any documentary proof
Moreover, when his statement is considered, mad®atmn before this Court as PW-1, it is highlighteat
he was engaged in the month of Jan. 1994 and ceutias such till December, 1995. His such version,
this regard also gets approval from the statemefha Susheel Kumar Goel, RW-1, who has proved on
record the mandays chart of the petitioner whidbxsR-1.

6. From the documentary as well as oral evideoneagcord, the assertion of the petitioner to
have completed 240 days in the preceding twelvencar months, from the date of his terminatiomds
proved. Further, the mandays chart Ex. R-1, goeshtow that in all, he had worked for 122 days till
20.1.1995. Since, he has failed to prove that kbefus termination, he had completed 240 days, the
respondent was not legally required to have cordpligh the provisions of section 25F of the Act.

7. It may also be mentioned that as per the eatay, the petitioner is alleged to have left the
job on his own accord after 20.1.1995. Since, #spondents have not filed reply for the reason ttigit
defence was struck off, as per order dated 29.9,28® such defence has come on record. In the edsén
such, there is nothing on record to show that #téipner had abandoned the job on his own. Moreawe
the chief examination of Shri Susheel Kumar (RWrbthing such has come that the petitioner hadHef
job on his own accord. In these circumstances.etlimo such material, on record, to substantiage t
assertion of the respondents, as is borne out fhemeference, that the petitioner had allegediythe job
after 20.1.1995, on his own accord.

8. The another contention of the petitioner ishis effect that after his termination, other
persons, who are junior to him, were engaged aatthiey are still in service. The petitioner (PWhhHs
named those persons as S/Shri Satvir Singh, Baby Rangat Ram and Raghubir Singh. In the statement
of RW-1 (Susheel Kumar Goel), it has come that, pevsons, were engaged and that no notice was given
to the petitioner. In this way it stands proved record that after the termination of the petitionie
respondent has engaged new persons who are sfibinAs per the requirement of section 25H, the
respondent was required to have given opportunitfhé petitioner firstly before engaging the sezgiof
other persons. For the failure of the respondemtatie complied with the provisions of aforesaidisec |
have no hesitation in holding that the terminatiéthe petitioner is illegal and unjustified. ltshbeen held
by our own Homble High Court in a case titled &ate of HP & Others V/s Bhatag Ram & Anr. as
reported in latest HLJ 2007 (HP) 90Bat:

“Continuing of 240 days not necessary in 12 calemdnonths. It is not necessary to workman to
complete 240 days during 12 months for taking thenkfits of section 25G & 25H of the Act.”

9. Now, the next question, which arises, is rdigar the service benefits for which the
petitioner is entitled to. It is true that in theatement of the petitioner (PW-1) it has come #ftar being
removed from service, he is still unemployed butewlregard is given to this fact that before his
termination, he only worked for 122 days, | amtad tiew that it is not justified to award him bagkges.
However, he is held entitled to continuity and sety in service, from the date, when his servieese
terminated. Consequently, for my above discussiwhfaadings, this petition is allowed and the petier is
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ordered to be reinstated in service with seniaaityl continuity but without back wages and as sheh t
reference stands answered in favour of the petitiamd against the respondent accordingly. Letpy ob
this award be sent to the appropriate governmeniublication in official gazette. File, after colafion be
consigned to records.

Announced in the open court today this day of Zbtie, 2010 in the presence of parties counsels.

By order,
A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.
Camp at Nahan.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref no. 135 of 2007
Instituted on 1.11.2007.
Decided on. 1.6.2010.

Ramesh Kumar S/o Shri Albel Singh R/o Village lobarog, P.O Bedodevria, Tehsil Pachad,
district Sirmour, HP.
Petitioner.
VS.

S.N Aggarwal, Occupire, M/s Shri Parwati Steel dofs & High Tech. Steel, Kala Amb, District
Sirmour, HP.

.Respondent.
Reference under section 10 of the Industrial Dispé\ct, 1947.
For petitioner: Shri Chander S. Thakur, Advocate.
For respondent: Already exparte.
AWARD
1. The reference for adjudication, sent by therayriate government, is as under:-

"Whether the action of M/s Shri Parwati Steel & Aljs & High Tech. Steel, Kala Amb,
District Sirmour, HP to terminate the services oh® Ramesh Kumar S/o Shri Albel
Singh workman w.e.f. 30.5.2006 and not to pay hiadasy for the months of April &
May, 2006 without complying the provisions of thedustrial Disputes Act, 1947 as
alleged by the workman is proper & justified? If howhat relief of service benefits and
amount of compensation, the above aggrieved workrigantitled to?”

2. Briefly, the case of the petitioner is thatwes engaged as Foreman w.e.f. 7th July, 2005 on
monthly salary of Rs. 11,000/- + house rent per timdny the respondent. He had been working regularly
and had completed 240 days in calendar year. Hawbigeservices were disengaged w.e.f. 30th Ma§820
without any notice and compensation in violation toé provisions of Industrial Disputes Act, 1947
(hereinafter referred Act). Even, for the monthd\pfil & may, 2006 he had not been paid salary also
the house rent @ Rs. 1,000/- per month. Sincereliisnchment was wholly improper and unjustified, h
deserves to be reengaged with all consequentiaffien

3. Respondent failed to file reply despite selvemaportunities and as per order dated
16.1.2010, its defence was struck off and vide oddged 22.4.2010, the respondent was proceedétsaga
ex-parte.



IS4, f@HTael Uael, 7 3R, 2010 /16 SITAUT, 1932 2917
4, Ex-parte arguments heard. Material perused.

5. It has been alleged by the petitioner thabteehis disengagement/termination, he had
completed 240 days in the twelve preceding morithsay observe that since the respondent has faled
file the reply, the assertion of the petitionerthis regard, goes un-rebutted. Moreover, whileeappg in
the witness box as PW-1, the petitioner has stategiath that before his termination, he had coragleg0
days and also that juniors to him s/Shri Shalendbgnder etc. are still working with the respond&wen
fresh hands have been engaged by the respondefurthier supports this fact that for the monthd\pfil
& May, 2006, he had not been paid the salary @Q0t;6+ 1,000 as house rent per month.

6. From the evidence, which has come on recoitands duly established that in the twelve
preceding months from the date of termination péetioner had completed 240 days. Thus, was reduf
the respondent to have complied with the provisiminsection 25F of the Act which it has failed tnply
with. For this reason, the termination of the pai¢r is required to be held as illegal and unjigsti Apart
from this, the evidence of the petitioner, thatigurio him are still in job, also goes un-challedgecluding
that he has not been paid salary for the monti#gdf & May.

7. Now, next question, which arises, is regardivigat service benefits, the petitioner is
entitled to. The material on record goes to shaat the petitioner, before his termination, had reed in
job for about ten months. Keeping in view of higihenure with the respondent, | am of the considle
view that he does not deserve to be granted bagesvddowever, since his services were terminated, i
violation of the provisions of the Act, he is regpa to be reinstated in service with seniority andtinuity
from the date of reference i.e 30th October, 2007.

8. Consequently, for my above discussion, thénclef the petitioner is allowed with the
result, it is ordered that he be reinstated iniserwith seniority and continuity, from the datereference
i.e. 30th October, 2007 but without back wages. el@w, he be paid wages for the months of April &Ma
2006 @ Rs. 11,000/- + 1,000/- as house rent pertmokccordingly, the reference is answered in
affirmative. Let a copy of this award be sent te #ppropriate government for publication in officia
gazette. File, after completion be consigned tongs:

Announced in the open court today this day ofllibt, 2010 in the presence of parties counsels.

By order,
A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref No. 153 of 2002.
Instituted on 29.5.2002.
Decided on 4.6.2010.

Hitender Singh Rathore S/o Shri Durga Singh, R/eaMd Kuteer, Dhalli, Shimla-12, HP.
..Petitioner.

VS.
The Chairman, Managing Committee, Army Trainingr@aand, Shimla-3, HP.
..Respondent.

Reference under section 10 of the Industrial Dispé\ct, 1947.

For petitioner: Shri P.P Chauhan, Advocate.
For respondent: Shri Rahul Mahajan, Advocate.
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AWARD

1. The reference for adjudication, sent by {ygrepriate government, is as under:-

"Whether the termination of the services of ShHitender Singh Rathore (Clerk-cum-
Auditor) S/o  Shri Durga Singh by the Deputy Chaian, Head Quarter, ARTRAC
Canteen, Shimla-3 w.e.f. 17.12.1997 after servingeanonth’s notice and then employing
the junior workman is proper and justified? If notwhat relief of service benefits and
compensation, the above workman is entitled to?”

2. Briefly, the facts of the case are that consetiupon the issuance of an advertisement in the
Sunday Tribune dated 29th Sep., 1996, the petitidras/ing vast experience of typing, both in Hiadid
English, forwarded an application dated 30th S&®96 to the Canteen Manager of respondent. Omgavi
been subjected to interview, he was selected a@dsappointment letter dated 13.3.1997, as partwhe
was to enter into a contract within one week ofifog. Since, he had no other option, he had to #ign
contract on doted lines. Thereafter, he dischargsdduties to the satisfaction of his superiors and
successfully completed the probation period of &gsdlt is averred that on 23.8.1997, he was senitda
notice of termination of his services, without gesng any reason which was arbitrary, malafide and
violation of rules, regulations and standing ordbesides violative of articles 14, 16 & 311 of Gtitution.

In fact, this had been done, with a view to defgatclaim for regularization by giving fictional dmaks in
service as the vacancy is of permanent nature tilhd»dsts. Moreover, some new persons have been
appointed and are working on the same post. Featingeved by said order, he had filed an OA int2én
Administrative Tribunal (CAT), which stayed the ogion of the impugned order vide order dated
17.9.1997 but the same was not respected by tiperrdent which resulted in filing of contempt petiti
Only thereafter, he was reinstated. On 16.12.198#] order dated 17.9.1997, was modified with the
direction that in case the work was available & toncerned canteen, the petitioner be accommaqdéted
possible, or retained against any such or equivglest in preference to any new entrant. On 1598 1the
OA was returned to the petitioner for lack of jdidion, which resulted in filing of the presenttigen. It

has further been maintained that he (petitionen), ireen made to sign the contract on doted lisgseathe
commands of his master, which, alongwith the appuémt letter, was not in consonance with the Standi
Orders as per which the staff is required to bgaifly engaged for two years, whereas he had besred
appointment for having been engaged only for orze. y&part from this, the format prescribed for cant,

is one sided and thus not valid in the eyes of Bince, his services had been terminated arbitraritl in
contravention of the provisions of rules, regulasipstanding orders and also in violation of thevjzions

of Constitution and further that juniors to himyhaeen engaged as well as retained in serviceeserves

to be reengaged with all the consequential benefits

3. Petition has been contested on having raisgldnpnary objections including maintainability
as the appropriate government, in the instant daséentre Government whereas the reference has bee
made by the State Government and further hat fleeergce is bad in law inview of the provisions e€tson
2(00) (bb) of the Industrial Disputes Act, 194 7r@ieafter referred Act). On merits, it has beeredssl that
the petitioner, on his own sweet will, had executetbntract of employment in the presence of wiess
the terms and conditions of which are binding othlibe parties. It has been specifically denied tha
petitioner had been made to execute the contradtrucoercion. In case, he had any objection qua the
language of contract, he could have objected thedethen. Now, he is estopped from taking suchsplésa
per the terms and conditions of the contract ofleympent, the petitioner had been served with notite
termination of his services because the post, dohwie was working, had been abolished. Thus, thase
been no violation of rules, regulations, principfenatural justice or any of the provisions of Ctitnsion.

The action of the respondent management was jdatr&having been taken within the framework ofdkeg
and statutory provisions. No fresh appointmentlieen made against the post on which the petitiaasr
working because the same stands abolished. Itundeef been asserted that the petitioner is geftérgion
and has land holding. Since, the appointment op#iitioner was under the provisions of sectioro2(bb)
of the Act, he cannot claim that his terminatiomgechment is in violation of the provisions of tAet.
Other allegations denied.

4, Rejoinder not filed. Pleadings of the partigs/e rise to the following issues which were
struck on 30.6.2005
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1.  Whether the termination of services of petitir by respondent w.e.f. 17.12.1997 after
serving one monfils notice and then employing the junior workman tieppr and

justified?
OPP.
2. If issue no.l is not proved to what relief sérvice benefits and amount of
compensation, the above workman is entitled to?
OPP.

3. Whether the claim is neither competent nointamable as alleged in preliminary
objections no. 1, 2 & 47

OPR.
4.  Whether the petitioner is gainfully employed?
OPR.
5. Relief.
5. | have heard the learned counsel for the gmehd have also gone through the record of the

case carefully.

6. For the reasons to be recorded hereinaftefewdiscussing issues for determination my
findings on the aforesaid issues are as under.

Issue No.1 :Decided in yes accordingly.
Issue No.2 :Becomes redundant.

Issue No.3: No.
Issue No.4 :Yes.
Relief. . Reference answered against thidqreer, per operative part of award.
REASONS FOR FINDINGS
Issue No. 1:

7. Learned counsel for the petitioner has sulethithat as per appointment letter Ex. PB, the
appointment of the petitioner was for a period o€ gear, from the date of joining, but his servioese
terminated arbitrarily as per termination notice BB. In this notice, no such reason has beenress$idpat
his services were required to be terminated, aftermonth, from the date of receipt of this lettetice, as
the post stood abolished. Ld. counsel further sttbthithat against the post, being held by theipaét,
another person namely T.D Sharma has been appaifteds junior to him (petitioner). By appointiniget
junior to the post against which the petitioner wamking, the stand taken by the respondent, irreipy,
that the services of the petitioner had to be dispe with for the reason that the post stood dieydis
becomes false. Another contention, advanced bizehened counsel is to this effect that since thiipeer
had no other option, he had to enter into a contwith the respondent vide Ex. PC. Since, his saaathwas
not voluntary, he cannot be said to be bound bytéhms and conditions of the contract. Further, the
services of the petitioner could not have been iteatad/dispensed with before the expiry of the qubif
contract, which was for one year.

8. On the other hand, Learned counsel for resggrindrged with vehemence that since the
appointment of the petitioner was purely on cortralcbasis and that he had entered into a contiiticthe
respondent vide Ex. PC, his services could haven liispensed with/terminated as per the terms and
conditions of the contract. Ld. Counsel furtherrsitted that since the post, on which the petitioweas
working, stood abolished, his services were requicebe dispensed with as per the terms of theracit
Accordingly, by issuing notice Ex. PD, his (petitay) services stood dispensed with after one mfsath
the date of receipt of this notice by him. It ighim the right of the respondent to create or abodiny post.

As far as appointment of juniors to the petitioragainst the post being held by him, is concertieste is
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no such evidence led by the petitioner. Even, sgdtition, he has not mentioned the name of anf su
person who has allegedly joined in place of théipaer. From the suggestion which has been p&hn
Amar Nath (RW-1), that one Shri T.D Sharma, wasoaqipd in place of the petitioner, it is not prowvibdt
said Shri T.D Sharma has in fact been engaged/fajgubin place of the petitioner particularly, whibis
witness has expressed his ignorance regardingathe.g-urther, the provisions of section 25G & Hdmee
inapplicable when the appointment/engagement efrsgm/workman is as per section 2 (00) (bb) ofitie

9. Ex. PA is the copy of application of the petiir which he had sent/filed in pursuance to
advertisement dated 29.6.1996, published in dailyufie. Ex. PB is the appointment letter dated .13%7,
as per which, he had been appointed for the postlesk-cum-auditor in Canteen Cell, Head Quarter,
ARTRAC, Shimla on consolidated pay of Rs. 2664k p®nth and that his appointment was purely on
contractual basis for a period of one year. Astpisrletter, he was further required to enter imtcontract
within one week from his joining and that his apypiwient was to be governed by the terms and conditio
stipulated in the contract.

10. Itis true that the Ld. Counsel for the petier has urged that there was no other optiothier
petitioner than to have entered into a contrach wie respondent, who was in a dominating positoam,
this contention does not hold good when regardvisngto the appointment letter, Ex. PB whereindth
been made clear to the petitioner that he was medjuio enter into a contract and further that his
appointment was to be governed by its terms andlitons. Had there been no such mention in the
appointment letter (Ex. PB) then the submissiothefLd. Counsel could have been forceful.

11. In the statement of the petitioner (PW-1hgis come that on 1.4.1997, when he joined his job,
pursuance to appointment letter dated 13.3.199%yd®made to sign an agreement on judicial paper an
that at that time, he had no option but to sign ghme under compulsion. His such version cannot be
believed because on having entered into agreemettéct, Ex. PC, he did not make any such
representation to any quarter that under compuldierhad to enter into the contract. Moreover, uchs
suggestions were put to Shri Amar Nath (RW-1) &iShR Raghuvanshi (RW-2), on behalf of the
petitioner, that he had been made to enter intadhéract under compulsion/coercion.

12. According to Shri Amar Nath (RW-1), the sees of the petitioner had been terminated as
per letter Ex. PD because the post had been abdliste further made it clear that the appointménhe
petitioner, as clerk-cum-auditor, vide Ex. PB, @sa period of one year as per agreement Ex. PC.

13. It is true that in termination letter Ex. PDhas not been mentioned that the services of the
petitioner were being terminated for the reason i post, which he was holding, stood abolishetdirp
this letter, it has been mentioned that his sesvigere to be terminated as ,No longer requiraitier one
month, from the date of receipt of this letter.this stage, | would like to point out that the aippment of
the petitioner was to be governed as per the temnasconditions of contract/agreement, which he had
entered into with the respondent. As per its teamd condition as mentioned as serial no.12, hidcesr
could have been terminated by giving one migmtiotice or surrendering one months of pay in tiereof.
Thus, as per this condition, the services of thipeer could have been terminated before therg>gii the
contractual period of one year. By invoking thisi@dition, the respondent issued termination letter BD,
dated 23.8.1997 to the petitioner which was issared7.8.1997 (afternoon) and that as per thisséneices
of the petitioner were to stand terminated after otonth from the date of receipt of this letterhy. It is
not the case of the petitioner that this letter hatlbeen received by him. It is quite evidentrecord that
when this letter was received by him, he had fdadDA before the Central Administrative TribunaA{Q.
Moreover, | would like to point out that at seral.12 of agreement, as mentioned above, theretlisngo
such which may require that some reasons wereresjtd be assigned before terminating the serwées
the petitioner. Thus, this termination letter ER. €annot be said to be illegal/arbitrary.

14. In the statement of petitioner (PW-1), it bame that after terminating his services, illegall
w.e.f. 17.9.1997, the respondent also engaged frastis and that he was never called back for fahaly
be observed that neither in the petition nor indladéement of the petitioner (PW-1), it has comtasgho is
the person/workman, having been engaged by themdspt on the post being held by him. It was ujen t
petitioner to have proved this fact by leadingsfatitory and convincing oral or documentary evidemior
his failure to do so, it cannot be said to havenligeved, on record, from the suggestion made toIRWAt
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one Shri T.D Sharma, has been appointed in platdeegbetitioner which suggestion he has not additte
AIR 1996 SC 1001, State of Rajysthan and otheRaviseshwar Lal Gehlpit has been held by the Hife
Supreme Court that when the appointment is fordfigeriod, it is not covered by section (200) (bbjhe
Act and for this reason termination is not retraneht”. By applying the law laid down in the rulifgupra)
and also that the services of the petitioner haghterminated as per the terms and conditions @f th
contract/agreement, entered into by the petitiondth the respondent, as per Ex. RC, his such
disengagement cannot be said to be retrenchmeminvtite meaning of section 2(oo) of the Aldbn’ble
Supreme court in (2006) 2 SCC 794, Haryana Statecdtural Marketing Board Vs. Subhash Chand and
another has held thaif the termination of services does not come withia purview of definition of
“retrenchment” under section 2(00), question of hpgbility of section 25G does not arfse

Since, the appointment of the petitioner was pu contractual basis, as per the terms and
conditions, mentioned in agreement/contract Ex. tRE petitioner cannot get any benefit under the Ac

15. Consequently, for my above discussion, | libkt the services of the petitioner have been
terminated/dispensed with properly and justifiabffer serving one morith notice as per the terms and
condition of contract Ex. PC. As far as, the pléthe petitioner, to this effect that juniors terhhave been
engaged, the same has not been proved by him aadhalt such termination fall within the definitiof
retrenchment as per section 2 (00) of the Act. Tthis issue is answered accordingly.

Issue No. 2:

16. Since while deciding issue no.1, | have alyeheld that the services of the petitioner had
been terminated legally as per the terms and dondibf the contract/agreement Ex. PC, this isau®ines
redundant.

Issue no.3.

17. The main challenge to this petition, for Ilgvbeen not maintainable, is that the reference has
not been made by the appropriate government. Aaupitd the respondent, the appropriate governnient,
this case should have been Central Government becdue petitioner who had been employed in the
Canteen Cell, Head Quarter, ARTRAC, Shimla as etenk-auditor was the central government employee
and not of state government. As far as this pleth@frespondent is concerned, that does not had go
view of the law laid down by thEon’ble supreme Court in AIR 2010 (SC) 1B8R Pillai (dead) through
LR’s Vs. Commanding Officer, HQ SAC (U) and othgrsrein an employee of Unit Run Canteen in Armed
Forced was held not to be a Government ServanteSithe profits generated from the URCs are not
credited to the consolidated funds, but are disteith to the non public funds which are used by tits dior
the welfare of the troops. Accordingly, |, holdstpetition to be maintainable by rejecting the iprlary
objections, taken by the respondent.

Issue No. 4 :

18. The onus to prove this issue is on the redgain It has been sated by Shri Amar nath (RW-1)
that the petitioner, presently is serving in Gdityeatre, Shimla, after his removal/termination. kligh
version has gone unchallenged/in-impeached for wértross examination. This goes to show that the
petitioner has not disputed his such version. sndfffidavit, Ex. RB, Shri J.R Raghuvanshi (RW-2slalso
supported this fact that the petitioner is workingsaity Theatre, besides being pensioner. Itus that on
being cross examined, he has stated that regattangetitioner, being working in Gaity Theatre, doaild
not produce any record, today, but further reitatdtis version that the petitioner is working there

19. Petitioner (PW-1) has nowhere stated thaisheot gainfully employed. Definitely, it was
upon the petitioner to have stated in this regaheéther he is gainfully employed or not. Even, is hi
petition, he has not alleged that he is not gdinfeinployed. In these circumstances, the evideridbeo
respondent to this effect that he (petitioner) @gking in the Gaity Theatre, Shimla deserves théleved
and relied upon. Accordingly, | hold that the rasgent succeeds in proving that the petitioner iafghy
employed. Thus, my answer to this issue is in “Yes”
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RELIEF

As a sequel to my findings on the aforesaid issties claim of the petitioner is dismissed.
Consequently, the reference stands answered adgh@gtetitioner and in favour of the respondent d.e
copy of this award be sent to the appropriate gowent for publication in official gazette. Filetexf
completion be consigned to records.

Announced in the open court today this day ofMthe, 2010 in the presence of parties counsels.

By order,
A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INIBSTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref No. 158 of 2002.
Instituted on 29.5.2002.
Decided on 4.6.2010.

Shobha Ram S/o Shri Pritam Singh C/o Shri Narir@legh Guleria, Guleria Cottage, Vikasnagar,
Shimla-9, H. P.
.Petitioner.

VS.

The Chairman, Canteen Managing Committee, Headt€uarmy Training Command, Shimla,
HP.
..Respondent.

Reference under section 10 of the Industrial Dispé\ct, 1947.

For petitioner: Shri P.P Chauhan, Advocate.
For respondent: Shri Rahul Mahajan, Advocate.

AWARD
1.  The reference for adjudication, sent by th&rapriate government, is as under:-

"Whether the termination of the services of ShriShobha Singh S/o Shri Pritam Singh
w.e.f. 16.3.2000 vide letter dated 15.3.2000 by thehairman, Canteen Managing

Committee, head Quarter, Army Training Command, Shinla-3 is legal and justified? If

not, what relief of salary, service benefits and apunt of compensation, the above
workman is entitled to?”

2. Facts, in brief are that the petitioner wagaamted as a helper vide letter dated 30.9.1994 by
the respondent for its canteen (hereinafter redesirerespondent/canteen). Since, he had servedhsithest
of his capabilities, to the satisfaction of his exiprs, he was given promotion w.e.f. 1.1.1999fact, his
appointment was as per the terms and conditiopslated in the contract which he was made to enter
with the respondent. Since, he was unemployed yanthwas in desperate need of work, he had no other
option but to sign on the dotted lines of the agrext/contract. It is further averred that the resjgmt had
resorted to contract appointment instead of ijtiappointing him (petitioner) on adhoc basis dmer¢after
on regular basis against a regular post. It ih&raverred that he had successfully completeci24® in a
given calendar year. On 20.4.2000, all of suddenwhs served with back dated notice, terminatirsg hi
services, without assigning any reason. The sanseawatrary, illegal and issued in utter violatiohrules,
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regulations as well articles 14, 16 & 311 of then&dution of India. With a view to defeat his ctaifor
regularization, the aforesaid order/notice had hissted. Even, persons junior to him, are still kiray or
have been retained by the respondent. It is furdiseerted that the respondent had not held anydieme
enquiry, in consonance with the principles of raltjustice, nor any opportunity was afforded to the
petitioner to defend himself. He had not made amfessional statement on his own sweet will. Ineotd
cover up the lapse of others, he had been madeeguap W.e.f. 3.2.2000 to 29.2.2000, he had been
assigned the duties of liquor store and that 08.2000, when the physical store was verified byRbard
Officers consisting of the Presiding Officer antheat members and also Canteen Manager, the stock was
found correct. Thereafter, he handed over the eh&wgShri Partap Chand, who also verified the stock
before taking over the charge. He was not the Igehaf the store on 14.3.2000 on which date tregad
incident is stated to have come to light, regardingplus/deficiency in the quantity of liquor. Bedaaking
drastic step of terminating his services, no shause notice was given to him. Even he was not &gpl
with the enquiry report before imposing the excessind harsh penalty, of termination, upon himc&ijn
the respondent had failed to observe the bare#t pasaciples of natural justice and also that maury
report was supplied to him, he deserves to beteggtsin service alongwith the all consequentialdfies.

3. Petition has been contested on having raisgldnpnary objections including maintainability
as the appropriate government, in the instant daséentre Government whereas the reference has bee
made by the State Government and further that éference is bad in law inview of the provisions of
section 2(00) (bb) of the Industrial Disputes At®47 (hereinafter referred Act). On merits, it teen
asserted that the appointment of the petitioner evasontractual basis as per the provisions ofie@
(o0) (bb) of the Act. As far as signing of contr&iconcerned, the petitioner had signed it wilfufi the
presence of the witnesses. It has further beentaiaéud that during routine checkup of the stockase of
liquor was found uncounted for whereas on 28.2.2@%re was no discrepancy. The matter in thisrtega
was reported to the Chairman, Managing Committeel4:3.2000 and the Manager of ARTRAC was
ordered to investigate the facts and circumstarafethe matter by the Chairman. Consequently, the
Manager Canteen had given show cause notice te fheesons S/Shri Pratap Chand, Ghanshyam and
Shobha Singh (Petitioner) under his signatures latter dated 14.3.2000, directing them to subiirt
explanation. The signatures of all the aforesaigetpersons had been obtained on the office copy. O
13.3.2000, their explanations were received, iir then hand. It has been further asserted thapétidoner
had replied the show cause notice on the same.day4.3.2000 and not on 14.5.2000. Since, he had
admitted his guilt, his services were terminatedevetter dated 15.3.2000 after having conductsetigand
fair enquiry. When the petitioner had confessedghitt/lapse, it cannot be said that the respondahnot
conduct fair and proper domestic enquiry against béfore taking final action. It has been denieat the
termination order of he petitioner was back datedhis letter/confession, the petitioner has wrgngl
mentioned the date as 14.5.2000 instead of 14.G.20ch was not noticed by the officer concerned tiu
oversight. Thus, his date of termination is corrauatl that no document is back dated. The petitibaer
purposely played a gimmick by writing the date 4512000 in place of 14.3.2000 in his reply/conifass
which could not be noticed by the concerned offidee to oversight. It is denied that juniors to the
petitioner have been employed. Other allegatioméede

4, Rejoinder not filed. Pleadings of the partigs/e rise to the following issues which were
struck on 30.6.2005

1.  Whether the termination of services of petiér w.e.f. 16.3.2000 vide letter dated
15.3.2000 by the Chairman Canteen managing Conanittbiead Quarter Army
Training Command Shimla-3 is legal and justified?

OPP.
2. If issue no.l is not proved to what relief sérvice benefits and amount of
compensation, the above workman is entitled to?
OPP.

3. Whether the claim is neither competent nointamable as alleged in preliminary
objections no. 1, 2 & 47
OPR.
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4.  Whether the petitioner is gainfully employed?

OPR.
5. Relief.

5. | have heard the learned counsel for the gmeihd have also gone through the record of the
case carefully.

6. For the reasons to be recorded hereinaftefewdiscussing issues for determination my
findings on the aforesaid issues are as under.

Issue No. 1: Decided in yes accordingly.

Issue No. 2: Becomes redundant.

Issue No.3: No.

Issue No.4: No.

Relief. : Reference answered against the peditiqrer operative part of award.

REASONS FOR FINDINGS
Issue No. 1:

7. Learned counsel for the petitioner has suledhithat without following the principles of
natural justice and holding domestic enquiry, tbevises of the petitioner were terminated videclettated
15.3.2000 despite the fact that he had been digicliahis duties faithfully, to the entire satisfaat of his
officers. For this reason, his services were beixtgnded from time to time. Ld. Counsel furthermitted
that at the relevant time, when one case of ligquess recovered, which had been kept in hiding, atttilme,
the petitioner was not the Incharge of liquor stdrefact, he had remained as such w.e.f. 3.2.2000
29.2.2000. In the physical store verification, whitad been carried out on 29.2.2000, the stockbead
found to be correct. In case, any such case oblipad been found hidden, the same could not haga b
attributed to the petitioner particularly, when tla¢ relevant time, he was not the Incharge ofodiicgtore.
Further, if the respondent was required to takeh smiadrastic action, against the petitioner, by vehy
terminating his services, it was required that anestic enquiry was to be conducted and that he
(petitioner)should have been given ample opponyunitdefend himself. Without holding any such emngui
the services of the petitioner were terminated tiieruviolation of the principle of natural justiced.
Counsel submitted. The alleged confession has & proved and if the same is relied upon, fromt i,
quite evident that the same was made in referemdetter dated 14th May, 2000. If this reply of the
petitioner is acted upon, then it is quite evidéiat termination order dated 15.3.2000 is backdiate

8. On the other hand, Learned counsel for resgmindirged with vehemence that the
appointment of the petitioner was purely on contralcbasis, from year to year, and that the same wa
governed by the terms and conditions, mentiongtiércontract, which the petitioner had entered vith
the respondent. As per condition no.8 of the cantrthe respondent was empowered to summarily
terminate the contract for any misconduct committiedling service by the petitioner after instituting
departmental enquiry and as per condition no.@ase of moral turpitude or misappropriation of acts,
the respondent was empowered to terminate theawirdf the petitioner, finally. Since, the appoietihof
the petitioner had been governed as per the temohs@nditions of the contract, vide Ex. RN, whieghHad
entered into with the respondent, his terminatianttte ground of having committed moral turpitude, o
account of aforesaid act, is proper, legal andfijedt particularly, when he (petitioner) had bessued
show cause noitce dated 14.3.2000 vide Ex. RBxpbae his conduct and in pursuance thereof, in the
reply, which was filed by him (petitioner), he hamhfessed his guilt. There could have been neefiiftrer
enquiry/investigation in case, the petitioner hatlaonfessed his guilt. Ld. Counsel further urdeat tn his
reply/confession letter Ex. RC, the petitioner a®ngly mentioned the date as 14.5.2000 instead of
14.3.2000, of the letter in respect of which he badn submitted his reply/explanation. In this wary,
having afforded proper opportunity to the petitigngis services were terminated vide letter dated
15.3.2000, for having committed misappropriatiod ariminal breach of trust.

9. It is not a disputed fact that the serviceshef petitioner were on contract basis and that he
had entered into contract/contracts with the redpohand that the last contract, which was entigrtedby
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him is Ex. PN. It is true that a plea has beenridige the petitioner that since he was unemployeatiian
need of job, he had no other option but to entir @éontract with the respondent, who was in a datig
position but this plea does not hold good partidulevhen this fact is considered that for getting imitial
appointment dated 30.9.1994 extended, he had leegrested the respondent from time to time. In case,
any time, he had thought that the terms and camditof the contract were not acceptable to himyde not

to request the respondent, for the extension ofchistract/service. One of his such request, seeking
extension of services is Ex. RO.

10. In his statement, the petitioner (PW-1), bBapported the material facts as stated in the
petition including that on 13.3.2000, when he wad that the stock in the store was surplus, he wade
to sign some blank papers. He further testifiethi® effect that no enquiry had been conductednasgim
and that without doing so, his services were illlggeerminated w.e.f.16.3.2000. He was not havihg t
charge of salesman which he had handed over on2P9@to Shri Pratap Singh. In the cross examinatio
he has admitted of having received some commuoitath 14.3.2000 and also signing the same. He denie
that a case of liguor had been kept hidden by bighjnd the door, underneath the case of Highlaottisc
whiskey and that he had been issued a show cauge o this regard. He further denied of having
admitted his guilt but admitted that the contraad bbeen signed by him in the presence of withessekis
own sweet will.

11. From the statement of the petitioner (PWil)s highlighted that on 44.3.2000, he had
received some communications, which was also sidmyedim. When regard is given to the statement of
Major J.R Raghuvanshi (RW-1), it comes to the lighét vide authority letter Ex. RB, he has been
authorized by the competent authority to make staté and that Ex. RA is his affidavit, in evidence.
According to him, Ex. RC is the termination letteéated 15.3.2000 of the petitioner, Ex. RD is the
investigation report and Ex. RE is the reply, fileg the petitioner to explanation letter dated 22DB0,
which is Ex. RH. The replies which had been filgd33Shri Ghanshyam & Pratap Singh to the explanatio
letter dated 14.3.2000 are Ex. RF & Ex. RG. In thess examination, he stated that the confessional
statement, made by the petitioner, which is Ex.iRR€orrect as per original and that in it, the dzs been
mentioned as 14th May, 2000. He cannot say in whaselwriting the confession is but denied thatai$ h
not been in the handwriting of the petitioner. Omlyestigation was done in this case and no enquay
conducted. When the bottles were found in the C®EesPratap and Ghyanshyam were the inchargeeof th
store. He admitted that they had taken the chafdbeostore about 13 days prior when the bottlesewe
found. The copy of investigation, Ex. RD was nategi to the petitioner.

12. From the statement of Major J.R RaghuvarRi<1), it is quite clear that vide letter dated
14.3.2000, the explanations of Shri Ghanshyamapr@hand and the petitioner had been called fottzatd
they replied the same. The perusal of explanationRB dated 14.3.2000 goes to show that it beas th
signatures of the aforesaid, including the petdéiod may reiterate that even the petitioner (PW\ha3
admitted this fact that on 14.3.2000, he had recesome communication which was also signed by him.
Thus, it stands duly proved, on record, that exgtian, copy of which is Ex. RB dated 14.3.2000, hadn
duly served upon the petitioner. Ex. RE is thegate reply of the petitioner which he had filed he t
explanation and as per which, he confessed his giie perusal of this reply goes to show thatg been
made in reference to letter no. ARTRAC/|Canteer2fited 14th May, 2000 but on this score, it calveot
said that the termination order of the petitionielevetter dated 15.3.2000 is back dated. It isetmoted that
the petitioner has not brought on record any satthrldated 11.5.2000 which had been receivedray Ihi
his statement, before this court as PW-1, he hss abt specifically stated that he had not received
explanation dated 14.3.2000 and that to the sanfatianot filed any reply. His version is furthdest to
the effect that to letter dated 11.5.2000, he higd the reply and not to letter dated 14.3.2000the
replies, Ex. RF & Ex. RG, S/Shri Ghyanshyam anddpr&hand have specifically made the reference of
letter dated ARTRAC/Canteen-2000 dated 14th Ma2€i®0. Thus, from the evidence, on record, it stands
duly proved that the replies had been filed byphgtioner as well as Pratap Chand & Ghyanshyathdo
letter of explanation dated 14.3.2000, copy of WwhicEx. RB. By writing the wrong date in reply BRE as
14th May, 2000 instead of 14.3.2000, the petitiomes failed to prove that he had not been servéld wi
explanation letter dated 14.3.2000 and that inresfee to the same, he had not filed his reply. in m
considered view, there are no reasons to disbetleweversion of the respondent that in pursuanchef
explanation dated 14.3.2000, the petitioner hadl fieply wherein, he had confessed his guilt.



2926 RS04, f@ATdel Uael, 7 3R, 2010 /16 SITAUT, 1932

13. It is true that Ld. Counsel for the petitiodas submitted that no domestic enquiry was
conducted against the petitioner before terminatisgservices and also that he had not been sdppiih
the copy of investigation report but when regardjiigen to this fact that the petitioner had admlittés
guilt, there was no need for having ordered to aohénquiry against the petitioner to prove hidtgtiad
the petitioner not confessed his guilt, then thistention of Id. Counsel could have been very flulceét
this stage, | may mention that the appointmentiserof the petitioner is governed by the terms and
conditions as mentioned in the contract, Ex. RNictvine had entered into with the respondent. Ortbef
conditions of this contract is that, in case of ahdurpitude, the respondent was empowered to tet@ithe
contract of the petitioner finally. Since, by makifalse bills, the petitioner had managed to sgeediquor,
which he had kept behind the door underneath ofcfse of highland scotch whiskey, he had definitely
indulged in illegal activities which amounted tosagppropriation of liquor of the canteen store. ©coant
of his such act, the respondent lost faith in hivd germinated his services as per the terms anditaoms of
the contract because his such act constituted almuwpitude. Further, regarding his such act, &g made
a confession, vide Ex. RE. | am in agreement withdontention of the Id. Counsel for the respontieattit
is not the financial loss which is to be considdratlit is the loss of confidenck.has been held by Hon’ble
Apex Court in (2005) 3 SCC 254, Divisional ConegllIKSRTC (NWKRTC) Vs. A.T Mare para nos. 12
& 13 which are reproduced as under:

12. “Coming to the question of quantum of punishtnone should bear in mind the fact that it is
not the amount of money misappropriated that besomprimary factor for awarding punishment, on the
contrary, it is the loss of confidence which is temary factor to be taken into consideration.olr
opinion, when a person is found guilty of misappiajng corporation's fund, there is nothing wranghe
corporation losing confidence or faith in such espe and awarding a punishment of dismissal”.

13. “This Court in the case of B.S. Hullikattugsa) held in a similar circumstances that the act
was either dishonest or was so grossly negligaattttie respondent therein was not fit to be rethiee a
conductor. It also held that in such cases them@iplace for generosity or misplaced sympathyhenpart
of the judicial forums and thereby interfere witle tyjuantum of punishment”.

14. In the reply, filed by the respondent, it laés0 come that on hearing, that his services had
been terminated vide letter dated 15.3.2000, thiégreer absconded and could no to be traced anthfe
reason, the order of termination had to be seoutfir registered post dated 30.3.2000 at his viltaigiress.
The perusal of investigation report Ex. RD, shoWat tit is dated 15.3.2000. When the petitioner had
allegedly absconded, on having heard regardingehisination on 15.3.2000, there was also no ocodsio
the respondent to have made available to him thestigation report Ex. RD. Further, the supply luft
report to the petitioner could have been relevantgase, he had not confessed his guilt and that af
domestic enquiry, his such guilt was required topheved. In this way, on account of non supply o t
investigation report, Ex. RD to the petitioner,ithegality has been committed by the respondentthaton
this account it cannot be said that the principésnatural justice have not been complied with. By
disagreeing with the Ld. Counsel for the petitigriesubscribe to the contention of Id. Counsel thoe
respondent that the services of the petitioner Haen terminated, legally and validly vide lettextedi
15.3.2000 w.e.f. 16.3.2000. Consequently, my answiris issue is in “Yes”.

Issue No. 2:

15. While deciding issue no.1, | have alreadydhbht the services of the petitioner have been
terminated legally as per the terms and conditiohghe contract/agreement Ex. PN, this becomes
redundant.

Issue No.3.

16. The main challenge to this petition, haviegi not maintainable is that the reference has not
been made by appropriate government. Accordindnéoréspondent, the appropriate government, in this
case should have been Central Government becagigetitioner who had been employed in the Canteen
Cell, Head Quarter, ARTRAC, Shimla as clerk-cumitnrdwvas the center government employee and was
not state government. As far as this plea of tlkpardent is concerned, that does not hold goodkin uf
the law laid down by thelon’ble supreme Court in AIR 2010 (SC) 1B8R Pillai (dead) through LR’s Vs.
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Commanding Officer, HQ SAC (U) and otherserein an employee of Unit Run Canteen in Armect&d
was held not to be a Government Servant. Sincepribfés generated from the URCs are not creditetthe
consolidated funds, but are distributed to the pablic funds which are used by he units for thefavel of
the troops. Accordingly, I, hold this petition te maintainable by rejecting the preliminary objaa, taken
by the respondent.

Issue No. 4 :

17. The onus to prove this issue is on the respundVhen regard is given to the statement of
Major Raghuvanshi (RW-1) and also his affidavit B4, nothing such has come, on record, which could
show that the petitioner is gainfully employed. Qobtedly, in his version, the petitioner (PW-1)s fzdso
not stated that he is not gainfully employed buhim cross examination, a suggestion, to this effas been
put to him, that he is gainfully employed. This gesgtion has been denied by him. There is also no
documentary proof, on record, which could go tovshibat the petitioner is gainfully employed. In buc
circumstances, when the respondent has not lededitience to prove that the petitioner is gainfully
employed, | have been left with no other option tiouhold that the respondent has failed to proigiisue
to which my answer is in “No”.

RELIEF

As a sequel to my findings on the aforesaid issties claim of the petitioner is dismissed.
Consequently, the reference stands answered agh@gtetitioner and in favour of the respondent d.e
copy of this award be sent to the appropriate gowent for publication in official gazette. Filetef
completion be consigned to records.

Announced in the open court today this day ofJtihe, 2010 in the presence of parties counsels.

A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shimla

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT NALAGARH

Ref No. 158 of 2006.
Instituted on 18.11.2006.
Decided on. 18.6.2010.

Mohd. Asfar s/o Shri Mohd. Habiburrehman C/o Satish Kumar, Branch Secretary, HP AITUC,
Head Quarter Near S.B.O.P., Baddi, District Soléin,
..Petitioner

VS.

The Managing Director M/s Saluja Exim Limited, Ptw. 90, Industrial Area Baddi, District Solan.
..Respondent.

Reference under section 10 of the Industrial Dispé\ct, 1947.

For petitioner: Shri J.C Bhardwaj, Ld. AR.
For respondent: Shri Rajeev Sharma, Advocate.

AWARD
1. The reference for adjudication, sent by th&rapriate government, is as under:-

"Whether the termination of services of Shri Mohd\sfar s/o Shri Mohd. Habiburrehman
workman by the Managing Director M/s Saluja Exim #t Plot no.90, Industrial Area
Baddi, District Solan, HP w.e.f. 18.7.2004 withowtomplying the provisions of the
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Industrial Disputes Act, 1947 as alleged by the abavorkman is legal and justified? If not,
what relief of service benefits and amount of comgation, the above aggrieved workmen
is entitled to?”

2. Briefly, the case of the petitioner is thatvaas appointed as Tailor, in the month of May,
2002 by the respondent company and continued &sti#ut8.7.2004, when he was illegally removednfro
service, without any cogent reason or justificatiBmen, for the month of July, 2004, he was notl gas
earned wages. His last drawn salary was approxiynRe 4,500/- per month. It is further averredttha
had completed 240 days in each calendar year eulial the twelve calendar months preceding his
termination. Apart from this, his juniors have beetained in service. Since, his services wereiterted in
violation of the provisions of Industrial Disputdgt, 1947 (hereinafter referred Act), he desenede
reinstated in service with all the consequentiaidfiés.

3. Petition has been contested on having raismibus preliminary objections including
maintainability and that the petitioner has not edbefore this court, with clean hands. On merithas
been asserted that he does not fall in the categfomprker as he used to work some-times insiddabtory
premises as well as outside, as per his sweetamilpiece rate. Apart from this, there was a sineplatract
between the parties, as per which, the petitiorss required to stitch the shirts as much as heddoave
done and the respondent company was to make thegpay, accordingly. It has been denied that he had
completed 240 days. Other allegations denied.

5. By filing rejoinder, the petitioner has redted his own allegations by denying those of the
respondent.

6. Pleadings of the parties gave rise to theWilg issues, which were struck on 12.11.2008.

1.  Whether the termination of services of Shohd. Asfar workman by the Managing
Director M/s Saluja Exim Ltd. Baddi District SolarlP w.e.f. 18.7.2004 without
complying with the provisions of Industrial DispsatéAct, 1947 is improper and
unjustified as alleged?

OPP.
2. If issue no.l is proved, to what service fimeand amount of compensation, the
aggrieved workman is entitled to?
OPP.
3. Whether the claim is not maintainable inphesent form?
OPR.
4.  Whether the petitioner does not fall underdhtegory of workman as alleged?
OPR.
5. Whether the petitioner is gainfully employefi®o, its effect?
OPR.

6. Relief.

7. Before | proceed further, it is worthwhile goint out that the evidence of the petitioner was
closed by the order of this Court dated 18.6.20d0the detailed reasons, narrated therein incydimat
despite having been afforded six opportunities,hbd either failed to examine himself or to lead his
evidence.

8. | have heard the learned counsels for thegsaaind have also gone through the record of the
case carefully.

9. For the reasons to be recorded hereinaftetewdiscussing issues for determination, my
findings on the aforesaid issues are as under.
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Issue No.1: No.
Issue No.2: Becomes redundant.
Issue No.3: No.
Issue No.4: No.
Issue No.5: No accordingly.
Relief. : Reference answered in favour of thepoesent and against the petitioner, per
operative part of award.
REASONS FOR FINDINGS
Issue No. 1.

10. It has been alleged by the petitioner thateding twelve calendar months from the date of
his alleged termination i.e. 18.7.2004, he had detad 240 days. In support of his such assertieither
any documentary evidence has been brought, ond:egor the petitioner has examined himself. In ptde
get the benefit of section 25F of the Act, it wédddigatory upon the petitioner to have proved thathiad
completed 240 days in twelve calendar months piegekis termination. Another plea, which has been
taken by the petitioner, is that his juniors haeerbretained by the respondent. To prove this faete is
also no evidence. Consequently, for the failurthefpetitioner to have led evidence to prove thefore his
termination, he had completed 240 days and aldquh#ors to him are still in service and furthéat his
services had been terminated by the responden®.@r2004, in contravention of the provisions of A, |
have no hesitation in holding that he has failegrtve this issue to which my answer is in “No”.

Issue No. 2:

11. Inview of my findings, on issue no.1, abawés issue becomes redunddssue no.3

12. Consequent upon the reference, which has imegle to this Court, the petitioner has filed
statement of claim. It is not understandable asttg the claim of the petitioner is not maintainalriehe
present form. Moreover, at the time of argumentsould not been explained on behalf of the respohdas
to why, the claim of the petitioner is not maintite. Thus, by holding it to be maintainable, mgwer to
this issue is in “No”.

Issue No. 4 :

13. Admittedly, the services of the petitionedhmseen engaged by the respondent to do stitching
work. Since, he (petitioner) had been engaged byréspondent to do stitching work, definitely, ladéisf
under the category of workman as per section Bf(#)e Act. Consequently, | hold that the respondes
failed to prove that the petitioner does not faltler the category of workman and my answer toiskise is
in “No”.

Issue No. 5:

14. When regard is given to the reply, filed bg tespondent, it is abundantly clear that there is
no such plea, having been taken, that the petititngainfully employed. | may mention that initiahus
was upon the petitioner to have proved that henmhdeen gainfully employed, after his terminatiom.
these circumstances, for want of evidence, | Huéd the respondent has not discharged its onustablesh
that the petitioner is gainfully employed. Thusstissue is decided in “No” accordingly.

RELIEF
As a sequel to my findings on the aforesaid isstiessclaim of the petitioner is dismissed with the
result, the reference stands answered againstetiiteoper and in favour of respondent. Let a copyhis
award be sent to the appropriate government fofigatton in official gazette. File, after completidoe
consigned to records.

Announced in the open court today this day of U8the, 2010 in the presence of parties counsels.

A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shimla
Camp at Nalagarh.
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IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref No. 159 1999.
Instituted on 28.9.1999.
Decided on. 21.6.2010.

Tek Chand S/o Shri Narayan Dutt Attri R/o VillaBandani, P.O Jabli, District Solan, H.P.
. Petitioner.

VS.

M/s, Cosmo Ferrities Ltd. Village Sidla, P.O Jablistrict solan, H.P.
..Respondent.

Reference under section 10 of the Industrial Dispuict, 1947.

For petitioner: Shri J.C Bhardwaj, Id. AR.
For respondent; Shri Rahul Mahajan, Advocate.

AWARD
1.  The reference for adjudication, sent by th&rajpriate government, is as under:-

“Whether the termination of services of Shri Tek Cland daily wager helper by the
management of M/s, Cosmo Ferrities Ltd. Village Si@, P.O Jabli, District solan, HP
w.e.f. 18.3.1997, on completion of 240 days contous service without any notice, charge
sheet, enquiry and without complying with the provsions of section 25F of the Industrial
disputes Act, 1947 and also retaining junior workes in service without following the
principles of last come first go is legal and justied? If not to what relief of consequential
service benefits and amount of compensation, Shriek Chand is entitled to?”

“Whether Shri Tek Chand has abandoned the servie on his own, as alleged? If not, to
what effect?”

2. In nutshell, the case of the petitioner ig ttmhad been employed/engaged by the respondent
company in the month of October, 1992 and remaindgts employment till 18.3.1997 when his services
were illegally terminated/removed without assignamy reason. In each year, he had completed 249 day
From, the date of his termination, he has been piwmd. Since, his services had been terminateuowit
notice and in contravention of the mandatory piiovis of section 25N of the Industrial Disputes AQ47
(hereinafter referred Act), the same is illegalll Buvoid. Further, his such termination/removalakso in
violation of section 25G of the Act because junimr$iim have been retained in employment. It hahéu
been averred that before terminating his serviceshow cause notice or warning had been issubaro
Since, his services were terminated in contravardiche provisions of the Act, he deserves to bestated
in service with all the consequential benefits.

3.  The claim of the petitioner has been contestetlaving raised various preliminary objections
including maintainability and estoppel. On meritdas been asserted that for the first time, tkkitipner
had been employed in the month of July, 1993 orpteary/casual basis for a short period in ordenézt
the volume of work. In the month of March/April, m&as again appointed to meet the demand of excess
work load in the factory. Subsequently, when thekwoad got reduced, the workforce was also rediged
following the provisions of the Act. It is furth@leaded that again, the petitioner was employeautitt a
contractor, on 1.2.1995, and worked intermitteftlya short period of two years. His services haden
been dispensed with by the management. On theacgntre had voluntarily, on his own, left the compa
on 17.3.1997, after full & final settlement for teet employment. Since, he had applied for expeegenc
certificate, in order to get better employment,Hael been issued a certificate dated 21.4.1997. Fnem
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language of the letter, vide which, he had applaedhe experience certificate, it is quite cldaatthe had
received full & final settlement and left the jodr better prospects. Other allegations denied.

4, By filing rejoinder, the petitioner has reafiied his own allegations by denying those of the
respondent.

5. Pleadings of the parties gave rise to th@Waitg issues which were struck on 13.3.2001.

1. Whether the termination of services of thtip@er is in violation of section 25F, 25G
of the Industrial Disputes Act, as alleged?

OPP.
2. Whether the petitioner had abandoned théijoiself?
OPR.
3. Relief.
6. | have heard the learned AR for the petitioamed Ld. Counsel for the respondent and have

also gone through the record of the case carefully.

7. For the reasons to be recorded hereinaftetewdiscussing issues for determination, my
findings on the aforesaid issues are as under.

Issue No.: 1 No.
Issue No.: 2 Yes.
Relief . Reference answered against theiqetit, per operative part of award.

REASONS FOR FINDINGS
Issue No. 1:

8. Ld. AR for the petitioner has submitted wigthemence that even the respondent, in its reply,
has admitted this fact that for the first time theitioner had been employed/engaged with the resgod
company in the month of July, 1993 and that hetheftcompany on 17.3.1997. Although, the plea ef th
respondent is to this effect that the serviceshefpetitioner had been engaged in the month of 1993
and subsequently, in the month of March/April, 1,994 temporary and casual basis but such plea téeno
believed on the face of documents mark A and mankhigh go to show that he (petitioner) had been
engaged in the grinding section of the factory,olhivork is of permanent nature, as stated by Si@i S
Katoch (RW-2). Ld. AR further urged that the petiter has specifically stated that he had been
employed/engaged in the month of October, 1992ranthined in the continuous employment with the
respondent till 18.3.1997. This fact has been supgdy the petitioner while appearing in the wisidox
as PW-1. Thus, it is duly proved, on record, trehhd completed 240 days in each calendar yeadiing
twelve calendar months preceding his terminatiah. AR further submitted that it also stands protiest
juniors to the petitioner have been retained/engladg&ince, his services had been terminated in
contravention of the provisions of the Act, he dess to be reinstated with all the consequentiakebits
including full back wages.

9. The another limb of the arguments of the L& far petitioner is to this effect that if, it is
admitted that w.e.f. 1.2.1995, the services of géitioner had been taken by the respondent company
through a contractor, even then the respondentot@scape its liability because he will be deenodakt the
worker of the respondent company for the simplageahat such alleged contract between the responde
and contractor is sham and camouflage. Ld. AR &rgointed out that even the alleged contractor neas
having any licnece, as admitted by Shri D.S Panw/{B, who has been examined by the respondent
company as its witness. Moreover, since the worlnding) for which the services of the petitionexdh
been engaged was of permanent nature, he cannetb®an engaged through contractor for doing such
work in contravention of the provisions of the Gawt Labour (Regulation & Abolition) Act, 1970. LAR
further urged that it has not been proved, on ctirat the petitioner had left the job, on his pwafier
taking full & final settlement.
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10. On the other hand, it has been contendectbalbof the respondent that from the statement
of Shri D.S Panu (RW-1), it is duly proved that tetitioner had been engaged by M/s Liasion arddall
services, a labour contractor, which had an agreeméh the respondent company and that as per the
agreement, the services of the petitioner, as @ehelvere made available to the respondent comyamy.
1.2.1995. Ld. Counsel further urged that from thewmentary as well as oral evidence, it standsgutdlat
in order to have better job prospects, the pettidmad left the job, on his own, by receiving f&lifinal
settlement from the contractor. Ld. Counsel aldanstted that initially, the services of the petiter had
been engaged by the respondent company in the nobdtly, 1993 and also March/April, 1994 but such
engagement of his services were for temporary asdat basis. Since, the petitioner, when he Ieftdb,
on his own, was not in the employment of the redpahcompany and also that the petitioner hasdfade
prove that he had completed 240 days in the twedlendar months preceding his alleged terminati@re
is no violation of section 25N of the Act. Furthérhas not been proved that there is any conttaeof
section 25G & H of the Act for the simple reasomttthe petitioner was not in the employment of
respondent company, when, he abandoned the jobCadnsel further contended that there has been a
contract between the respondent company and M/sdyerh liaison Allied services (contractor) inpest
of which the respondent company has also got iteglistered under sub section 2 of section 7 of the
Contract Labour (Regulation & Abolition) Act, 19A0d in this regard a certificate had been issudterw/
the respondent company was having a certificategibtration, it cannot be said that its contragament
with the contractor was sham and camouflage one.

11. At the very out set, | would like to pointtaothat the petitioner has not impleaded M/s
Chandigarh liaison Allied serviceddreinafter referred as Allied Service/Contragt@as a party in the
statement of claim which has filed, consequent upenreference having been made to this Court by th
appropriate government. The respondent companyakas a specific plea that on 1.2.1995, the petitio
had been engaged through a contractor. A copyeobitrdata, of the petitioner, Ex. RW-1/B has disen
brought, on record, in order to show that for emplent, as helper, he had applied to the Allied i8esv
and as per this letter, he had been recruitedHerpost of helper w.e.f. 1.2.1995 and posted with t
respondent company. Since, the respondent comgiamygh its reply, had made known to the petitioner
that his services had been engaged by a contractbn support thereof, the documents were alsd,fit
was required of the petitioner to have taken necgssteps to get impleaded Allied Services/Contiraas a
party in this case even if, initially, he had filed claim only against the respondent company.

12. Shri D.S Sandu (RW-1), is the director of iked Services, who has stated from the record
that with the respondent company, they have aneaggat, the photocopy of which is Ex. RW-1/A. He
specifically stated that the petitioner had apptethe Allied Services for appointment, on 1.23,98s per
Ex. RW-1/B. Ex. RW-1/C is the abstract (75 sheefsadult workers registers being maintained by them
and that in the same, the name of the petitionerlean recorded at serial no.8. The Labour Comomissi
has also checked the register. They also mairt@EPF of the workmen and that the copy of the dame
Ex. RW-1/D. Account no., issued by the EPF authoffior the year, 1996-97 is Ex. RW-1/E. They also
maintain the salary register and that Ex. RW-1/8 gBeets) is the abstract of the same. Ex. RW-24G (
sheets) is the abstract of attendance registerpeétitoner had been deputed with the respondampaoy
but he stopped turning, after 17.3.1997, on his.own

13. The aforesaid documents, which have beerghtpon record, clearly goes to show that vide
Ex. RW-1/B, the petitioner had applied to Alliedr8@ee for employment and on 1.2.1995, he had joiagd
helper and his services were deputed with the relgt company. On the contrary, although, in the
statement of petitioner (PW-1), it has come thah#e joined with the respondent company, in thettmoh
October, 1992, as helper, in grinding section, wondked till 18.3.1997, when his services were teated
without notice and compensation, but in supporhisfsuch version, he has not produced any document
which could go to show that in fact, he had beeyaged/appointed by the respondent company. Even, he
has not brought, on record, any such document wtoakd go to show that he was being paid salarthby
respondent company in which, he was also markis@tténdance. In case, he had actually been engggged
the respondent company from October, 1992 till 1837, he could have caused to get produced reicord,
this respect, from the respondent company, suctesdance & salary registers and also recordipertg
to his EPF. In the absence of such documentaryf ph@plea to have remained in continuous serviitke
the respondent company from October, 1992 till 1837 cannot be said to have been proved. It ésttrat
Ld. AR for the petitioner has also referred to doeats mark A & B in support of his contention thfae
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petitioner had been in the employment of the redpohcompany. From these documents, no benefits can
be taken by the petitioner because in the reply,réspondent company has pleaded that in the nuinth
July, 1993 and thereafter in the month of MarchilA@®94, the services of the petitioner had besgaged

for temporary/casual work to cope with the extradi@f work. On the other hand, by examining Sh& D.
Pannu (RW-1), the respondent company has provewh, documentary as well as oral evidence, that en th
application, Ex. RW-1/B, when the petitioner hagmengaged/appointed by Allied Services on 1.2.1995
on the same day, he was deputed to do work withetsiondent company.

14. The evidence of Shri S.C Katoch (RW-2) gaeshiow that the respondent company has been
granted a certificate of registration under sultisec2 of section 7 of the Contract Labour Act, gag
which is Ex. RW-2/A. He further states that thepmslent company had entered into an agreementédor t
supply of contract labour with Allied service thgiuCol. Om Dogra, the copy of which is Ex. RW-2/A.
Since Col. Dogra died a fresh agreement was entatedvith said company through D.S Panu, copy of
which is Ex. RW-2/B. The petitioner had been emptbthrough aforesaid allied services, on 1.2.1995.

15. From the statement of Shri S.C Katoch (RWit2s further established that the respondent
company had an agreement with Allied Service, thpies of which is Ex. RW-1/A and Ex. RW-1/B.
Pursuance to the said agreement, the petitionebéail employed through Allied Services on 1.2.199S.
true that as far as Allied Services is concernedias no contract licence under the Contract Labour
(Regulation & Abolition), Act, 1970 but in the statent of Shri D.S Pannu, it has come that since the
number of persons with Allied Services is less tB@n for this reason, there is no legal requirentent
obtain licence. In the absence of evidence to timrary, his such version goes un-impeached. Tinois
the evidence which has been referred to abovéaritds duly proved that the services of the petitidrad
been engaged by the Allied Services, on 1.2.19@k Ex. RW-1/B and that he was deputed to do work
with the respondent company as per agreementgsopiwhich are Ex. RW-1/A and Ex. RW-1/B. | do not
find any legal force in the contention of the LdRAor the petitioner that alleged agreement/contrac
between the respondent company and Allied Ser¥feastractor was sham and camouflage.

16. It is to be observed that the petitioner $excifically stated in his claim petition that hedh
been employed by the respondent company, in thehmaiOctober, 1992 and continued to remain till
18.3.1997, when his services were illegally term@daFrom his such contention, it is abundantharctbat
he does not claim himself to be the employee ofctirdractor/Allied Services. On the contrary, isHheeen
proved, on record, that his services had been eqdglag the Allied Services on 1.2.1995. When sudhes
position, which emerges from the evidence, on #wend, then the claim of the petitioner that his/ises
had been terminated, illegally and in an unjuddifieanner, by the respondent company in contraveatio
the provisions of the Act, totally falls to the gral. Had the petitioner proved, on record, thatskivices
had been engaged by the respondent company anttetbantinued to remain in service from Octobeg219
to March/April, 1997, it was required, to be asaerd by this Court, as to whether he had compla4&d
days in the twelve calendar month preceding hegalli termination. Another plea of the petitionext this
juniors have been retained/engaged by the respbrdempany could also have been relevant if he had
proved himself to be the employee of the respondentpany. Even, the petitioner has not stated aven
single word that in every calendar year, he hadptered 240 days much less in the twelve calendantimso
preceding his termination. His version to this efffehat more than 100 persons were employed by the
respondent company, after his termination also doé$old good, as in this regard, he has not brbagy
documentary proof. Thus, for my above discussidmave no hesitation in holding that the petitiohas
miserably failed to prove this issue to which mgwer is in “No”.

Issue No. 2 :

17. The stand of the respondent company is tiatservices of the petitioner had been taken
through the contractor w.e.f. 1.2.1995 and thatl@rB8.1997, he, on his own, left the company. In the
statement of Shri S.C Katoch (RW-2), it has coma tthe petitioner had worked w.e.f. 1.2.1995 till
17.3.1997, intermittently, and that he had setliedclaim vide Ex. RW-1/J (objected to). When relyar
given to the statement of Shri D.S Pannu (RW-13 itevealed that the petitioner, who had been @ésbut
with the respondent company, had stopped comimy &it.3.1997, voluntarily, and that he took hig &ul
final settlement on 17.3.1995 vide Ex. RW-1/J.
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18. The petitioner (PW-1) has denied of havikgtafull & final settlement from Allied Services
but admitted his signatures on Ex. RA, at poinfl #y further stating that he does not know about its
contents. It has been specifically stated by Si€i lsatoch (RW-2) that the petitioner had writtetide Ex.
RW-1/K to the respondent company for the issuafi@xperience certificate and that on his suchigtte
(RW-2), had issued experience certificate, the aufpyhich is Ex. RW-2/C. It is true that the petiier has
stated that he does not know about the contenExoRA but on this document, he admits his sigrestur
The evidence of Shri S.C Katoch (RW-2), clearlygte show that experience certificate Ex. RW-2/@ ha
been issued to the petitioner, on his letter, B&-BK. In my considered view, the genuineness téteEx.
RA cannot be doubted because on it, the petitiadenits his signatures. As per this letter, for foisire
prospects, he needed the experience certificatedmgioning that he had worked in the respondentpeom
between Jan., 1995 to 17.3.1997. Had the servicte @etitioner been terminated, as is his coiganthe
was not to make a request to the respondent confparlye issuance of experience certificate. It basn
specifically stated by Shri D.S Pannu (RW-1), thidie Ex. RW-1/J, the petitioner had taken full &dl
settlement on 17.3.1997. His such version getseoms from Ex. RA as per which, the petitioner had
requested the respondent company for the issudneeperience certificate. In these circumstandestet
remains no place for doubt that the petitioner lidthe job, on his own, on having taken full &dil
settlement, for better future prospects for whiebhad applied to the respondent company vide Exafh
on his such request, an experience certificate,R¥¥-2/C was issued in his favour. Thus, the responhd
succeeds in proving that the petitioner had abagdidhe job, on his own and accordingly, my answer t
this issue is in “Yes”.

RELIEF

As a sequel to my findings on the aforesaid issties claim of the petitioner is dismissed.
Consequently, the reference stands answered agh@gtetitioner and in favour of the respondent d.e
copy of this award be sent to the appropriate gowent for publication in official gazette. File,texf
completion be consigned to records.

Announced in the open court today this day of Alise, 2010 in the presence of parties counsels.

A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shimla.

IN THE COURT OF A.S. JASWAL, PRESIDING JUDGE, HPDNSTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT NALAGARH

Ref No. 160 of 2006.
Instituted on 18.11.2006.
Decided on. 18.6.2010.

Paras Kumar S/o Shri Ghanshyam Jha through ShshSéumar, Branch Secretary, HP AITUC,
Head Quarter Near State Bank of Patiala, BaddiyibisSolan, H.P.
..Petitioner.
VS.
The Managing Director M/s Saluja Exim Limited, Ptw. 90, Industrial Area Baddi, District Solan
..Respondent.
Reference under section 10 of the Industrial Dispé\ct, 1947.

For petitioner: Shri J.C Bhardwaj, Ld. AR.
For respondent: Shri Rajeev Sharma, Advocate.
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AWARD

1.  The reference for adjudication, sent by th&rapriate government, is as under:-

"Whether the termination of services of Shri Par& Kumar S/o Shri Ghanshyam Jha
workman by the Managing Director M/s Saluja Exim Ltd. Plot no.90, Industrial Area
Baddi, District Solan, HP w.e.f. 18.7.2004 withouttomplying the provisions of the
Industrial Disputes Act, 1947 as alleged by the albe workman is proper and justified?
If not, what relief of service benefits and amounbf compensation, the above aggrieved
workmen is entitled to?”

2. Briefly, the case of the petitioner is thatves appointed as Pressman, in the month of May,
2002 by the respondent company and continued #sti#ut8.7.2004, when he was illegally removednfro
service, without any cogent reason or justificatiBmen, for the month of July, 2004, he was notl gas
earned wages. His last drawn salary was approxiynRe 4,500/- per month. It is further averredttha
had completed 240 days in each calendar year asulial the twelve calendar months preceding his
termination. Apart from this, his juniors have beetained in service. Since, his services wereiterted in
violation of the provisions of Industrial Disputdgt, 1947 (hereinafter referred Act), he desenede
reinstated in service with all the consequentiaidfi¢s.

3. Petition has been contested on having raigmibus preliminary objections including
maintainability and that the petitioner has not eodbefore this court, with clean hands. On meritbias
been asserted that, on his own, w.e.f. July, 20@petitioner left his job. Moreover, he does fiaditin the
category of worker as he used to work some-timsisliénthe factory premises as well as outside, ahipe
sweet will, on piece rate. Apart from this, therasva simple contract between the parties, as piehwthe
petitioner was required to iron the shirts as maglne could have done and the respondent companiowa
make the payments, accordingly. He had also regdidke& final settlement, at the time of abandagitine
services. It has been denied that he had compkiedays. Other allegations denied.

5. By filing rejoinder, the petitioner has reitex@ his own allegations by denying those of the
respondent.

6. Pleadings of the parties gave rise to thefahlg issues, which were struck on 12.11.2008.
1. Whether the termination of services of Pakasnar workman by the Managing

Director M/s Saluja Exim Ltd. Baddi District SolahlP w.e.f. 18.7.2004 without
complying with the provisions of Industrial Dispsatédct, 1947 is improper and

unjustified as alleged? OPP.
2. If issue no.l is proved, to what service flimeand amount of compensation, the
aggrieved workman is entitled to?
OPP.
3. Whether the claim is not maintainable inphesent form?
OPR.
4.  Whether the petitioner does not fall underdhtegory of workman as alleged?
OPR.
5. Whether the petitioner is gainfully employefigo, its effect?
OPR.

6. Relief.

7. Before | proceed further, it is worthwhile goint out that the evidence of the petitioner was
closed by the order of this Court dated 18.6.20d0the detailed reasons, narrated therein incydimat
despite having been afforded six opportunities,hbd either failed to examine himself or to lead his
evidence.
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8. | have heard the learned counsels for thegsaasind have also gone through the record of the
case carefully.

9. For the reasons to be recorded hereinaftefewdiscussing issues for determination, my
findings on the aforesaid issues are as under.

Issue No.1: No.
Issue No.2: Becomes redundant.
Issue No.3: No.
Issue No. 4: No.
Issue No.5: No accordingly.
Relief. Reference answered in favour of the gadpnt and against the petitioner, per
operative part of award.
REASONS FOR FINDINGS
Issue No. 1:

10. It has been alleged by the petitioner that@ding twelve calendar months from the date of
his alleged termination i.e. 18.7.2004, he had detad 240 days. In support of his such assertieither
any documentary evidence has been brought, ondiegor the petitioner has examined himself. In ptde
get the benefit of section 25F of the Act, it wadigatory upon the petitioner to have proved thathiad
completed 240 days in twelve calendar months piegekis termination. Another plea, which has been
taken by the petitioner, is that his juniors haeerbretained by the respondent. To prove this faete is
also no evidence. Consequently, for the failurthefpetitioner to have led evidence to prove thetpre his
termination, he had completed 240 days and algguh#ors to him are still in service and furthéat his
services had been terminated by the responder®.@r2004, in contravention of the provisions of A, |
have no hesitation in holding that he has failegrtave this issue to which my answer is in “No”.

Issue No. 2:

11. Inview of my findings, on issue no.1, abawés issue becomes redundant.

Issue No. 3:

12. Consequent upon the reference, which has imegle to this Court, the petitioner has filed
statement of claim. It is not understandable astg the claim of the petitioner is not maintainalriehe
present form. Moreover, at the time of argumenispuld not been explained on behalf of the respohdas
to why, the claim of the petitioner is not maintghite. Thus, by holding it to be maintainable, mgwer to
this issue is in “No”.

Issue No. 4 :

13. Admittedly, the services of the petitioned liieeen engaged by the respondent. However, there
is a dispute between the parties regarding the lmamtwhich his services were so engaged. Wheteas t
contention of the petitioner is to this effect tha services had been engaged in the month of RR2, as
per the respondent, he was engaged in the momtprdf 2002. Since, he (petitioner) had been endame
the respondent to do Iron work, definitely, hedalhder the category of workman as per section @f the
Act. Consequently, | hold that the respondent b#led to prove that the petitioner does not falllemthe
category of workman and my answer to this issur islo”.

Issue No. 5:

14. When regard is given to the reply, filed bg tespondent, it is abundantly clear that there is
no such plea, having been taken, that the petitingainfully employed. | may mention that initiahus
was upon the petitioner to have proved that henmhdeen gainfully employed, after his terminatiom.
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these circumstances, for want of evidence, | Hodd the respondent has not discharged its onustdblesh
that the petitioner is gainfully employed. Thusstissue is decided in “No” accordingly.

RELIEF

As a sequel to my findings on the aforesaid issiesclaim of the petitioner is dismissed with tasult, the
reference stands answered against the petitiorteinafavour of respondent. Let a copy of this awbed
sent to the appropriate government for publicatioafficial gazette. File, after completion be cigmed to
records.

Announced in the open court today this day of I8the, 2010 in the presence of parties counsels.

By order,
A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shimla
Camp at Nalagarh

IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA CAMP AT NALAGARH

Ref No. 161 of 2006.
Instituted on 18.11.2006.
Decided on. 18.6.2010.

Mohd. Sajim S/o Shri Mohd. Sasim Uddin C/o ShrissaKumar, Branch Secretary, HP AITUC,

Head Quarter Near S.B.O.P., Baddi, District Soléin,
..Petitioner.

VS.

The Managing Director M/s Saluja Exim Limited, Ptw. 90, Industrial Area Baddi, District Solan.
..Respondent.

Reference under section 10 of the Industrial Dispé\ct, 1947.

For petitioner: Shri J.C Bhardwaj, Ld. AR.
For respondent: Shri Rajeev Sharma, Advocate.

AWARD
1. The reference for adjudication, sent by therapriate government, is as under:-

"Whether the termination of services of Shri Mohd Sajim S/o Shri Mohd. Sasim Uddin
workman by the Managing Director M/s Saluja Exim Ltd. Plot No. 90, Industrial Area
Baddi, District Solan, HP w.e.f. 18.7.2004 withouttomplying the provisions of the
Industrial Disputes Act, 1947 as alleged by the ale workman is proper and justified?
If not, what relief of service benefits and amounbf compensation, the above aggrieved
workmen is entitled to?”

2. Briefly, the case of the petitioner is thatvaas appointed as Tailor, in the month of May,
2002 by the respondent company and continued dst#iut8.7.2004, when he was illegally removednfro
service, without any cogent reason or justificatiBmen, for the month of July, 2004, he was not gas
earned wages. His last drawn salary was approxiynRe 4,500/- per month. It is further averredttha
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had completed 240 days in each calendar year aulial the twelve calendar months preceding his
termination. Apart from this, his juniors have beetained in service. Since, his services wereiterted in
violation of the provisions of Industrial Disputégt, 1947 (hereinafter referred Act), he desenedd
reinstated in service with all the consequentialefi¢s.

3. Petition has been contested on having raismibus preliminary objections including
maintainability and that the petitioner has not edpefore this court, with clean hands. On meritbias
been asserted that he does not fall in the catezfomprker as he used to work outside the factogmises,
as per his sweet will, on piece rate. Apart frois,tthere was a simple contract between the padaegper
which, the petitioner was required to stitch thétshas much as he could have done and the respbnde
company was to make the payments, accordinghadtdeen denied that he had completed 240 dayst Othe
allegations denied.

5. By filing rejoinder, the petitioner has redted his own allegations by denying those of the
respondent.

6. Pleadings of the parties gave rise to theWilg issues, which were struck on 12.11.2008.

1.  Whether the termination of services of Shohd. Sajim workman by the Managing
Director M/s Saluja Exim Ltd. Baddi District SolarlP w.e.f. 18.7.2004 without
complying with the provisions of Industrial DispsatéAct, 1947 is improper and
unjustified as alleged?

OPP.
2. If issue no.l is proved, to what service lismeand amount of compensation, the
aggrieved workman is entitled to?
OPP.
3. Whether the claim is not maintainable inphesent form?
OPR.
4.  Whether the petitioner does not fall underdhtegory of workman as alleged?
OPR.
5. Whether the petitioner is gainfully employeti®o, its effect?
OPR.

6. Relief.

7. Before | proceed further, it is worthwhile goint out that the evidence of the petitioner was
closed by the order of this Court dated 18.6.20d0the detailed reasons, narrated therein inctydimat
despite having been afforded six opportunities,hbd either failed to examine himself or to lead his
evidence.

8. | have heard the learned counsels for thegsaasind have also gone through the record of the
case carefully.

9. For the reasons to be recorded hereinaftetewdiscussing issues for determination, my
findings on the aforesaid issues are as under.

Issue No. 1: No.

Issue No. 2 : Becomes redundant.

Issue No. 3: No.

Issue No. 4 : No.

Issue No. 5. : No accordingly.

Relief : Reference answered in favour of réspondent and against the petitioner,

per operative part of award.
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REASONS FOR FINDINGS

Issue No. 1:

10. It has been alleged by the petitioner thateding twelve calendar months from the date of
his alleged termination i.e. 18.7.2004, he had detad 240 days. In support of his such assertieither
any documentary evidence has been brought, ondiegor the petitioner has examined himself. In ptde
get the benefit of section 25F of the Act, it wadigatory upon the petitioner to have proved thathiad
completed 240 days in twelve calendar months piegekis termination. Another plea, which has been
taken by the petitioner, is that his juniors haeerbretained by the respondent. To prove this faete is
also no evidence. Consequently, for the failurthefpetitioner to have led evidence to prove thefore his
termination, he had completed 240 days and aldguh#ors to him are still in service and furthéat his
services had been terminated by the responder®.@r2004, in contravention of the provisions of A, |
have no hesitation in holding that he has failegrtve this issue to which my answer is in “No”.

Issue No. 2:
11. Inview of my findings, on issue no.1, abawés issue becomes redundant.
Issue No. 3:

12. Consequent upon the reference, which has imeele to this Court, the petitioner has filed
statement of claim. It is not understandable asttg the claim of the petitioner is not maintainalriehe
present form. Moreover, at the time of argumentspuld not been explained on behalf of the respohdas
to why, the claim of the petitioner is not maintghie. Thus, by holding it to be maintainable, mgwer to
this issue is in “No”.

Issue No. 4:

13. Admittedly, the services of the petitionedhmeen engaged by the respondent to do stitching
work. Since, he (petitioner) had been engaged byréspondent to do stitching work, definitely, ladsf
under the category of workman as per section Bf(#)e Act. Consequently, | hold that the respomndes
failed to prove that the petitioner does not faltler the category of workman and my answer toiskise is
in “No”.

Issue No. 5:

14. When regard is given to the reply, filed bg tespondent, it is abundantly clear that there is
no such plea, having been taken, that the petitifngainfully employed. | may mention that initiahus
was upon the petitioner to have proved that henmhdeen gainfully employed, after his terminatiom.
these circumstances, for want of evidence, | Huéd the respondent has not discharged its onustablish
that the petitioner is gainfully employed. Thusstissue is decided in “No” accordingly.

RELIEF

As a sequel to my findings on the aforesaid isstiessclaim of the petitioner is dismissed with the
result, the reference stands answered againstetfiteoper and in favour of respondent. Let a copyhis
award be sent to the appropriate government fofigailon in official gazette. File, after complatidoe
consigned to records.

Announced in the open court today this day of U8tie, 2010 in the presence of parties counsels.

By order,
A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shimla
Camp at Nalagarh.
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IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref no. 225 of 2002.
Instituted on 12.8.2002.
Decided on. 8.6.2010.

Gain Chand S/o Shri Het Ram R/o Village Bodhn@& &.Tehsil Chopal, District Shimla, H.P.
. Petitioner.

VS.

The Executive Engineer, HPSEB, Division ChopahsieChopal, District Shimla, H.P.
..Respondent.

Reference under section 10 of the Industrial Dispé\ct, 1947.

For petitioner: Shri G.S Rathore, Advocate.
For respondent: Shri Bhagwan Chand, Advocate.

AWARD
1.  The reference for adjudication, sent by th&rapriate government, is as under:-

2. In nutshell, the case of the petitioner ig titmwas engaged as daily wage beldar on 18.2.1982
and worked as such for the construction and refaitPSEB line under Chopal Division. In the month o
March, 1986, his services were terminated witha@gtgming any reason. On his requests, he was rgedga
on 1.8.1996 and worked till 31.12.1996, when hiwvises were again terminated, without assigning any
reason. It has been alleged that his juniors nambellghi Ram, Ravinder singh, Roshan Lal and Murat
Singh, continued to remain in job. Since, his smwiwere terminated in violation of the provisiais
section 25F, 25G & H of the Industrial Disputes At®47 (hereinafter referred Act), he deserveseo b
reinstated in service with all consequential begefi

3.  The claim of the petitioner has been contestetlaving raised various preliminary objections
including maintainability and limitation. On meriis has been asserted that the petitioner had begaged
on 26.1.1982 and not on 8.2.1982 as alleged amdhéheontinued to work till 25.10.1982, when he tbE
job, on his own. On 26.3.1984, he was reengagedniankied till 25.8.1984, when he again left the @b
his own. Thereafter, he was again reengaged oh998.and continued to work till 25.1.1998 with some
breaks. The services of the petitioner had neven lberminated. On the contrary, he had left the gmbhis
own, without assigning any reason. During the gkrfee remained in job, he had availed wilful bredis
no calendar year, he had completed 240 days. Ibéas denied that the juniors to the petitionereHasen
retained in job. The persons, who have been namékebpetitioner, are senior to him. Further, Sitresy
had not left the job, they continued to remainfmmrolls of the respondent. Other allegations aknie

4, By filing rejoinder, the petitioner has reafiied his own allegations by denying those of the
respondent.
5. Pleadings of the parties gave rise to the faflg issues which were struck on 2.12.2005.

1.  Whether the services of the petitioner hagenbillegally terminated by respondent
without complying with the provisions of Industrillisputes Act, 1947? If so, its

effect?
OPP.
2. If issue no.l is proved in affirmative, toatielief, the petitioner is entitled to?
OPP.
3. Whether the petition in the present formas maintainable?
OPR.

4, Relief.
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6. | have heard the learned counsel for the gmend have also gone through the record of the
case carefully.

7. For the reasons to be recorded hereinaftefewdiscussing issues for determination, my
findings on the aforesaid issues are as under.

Issue No. 1: Yes.

Issue No. 2 : Entitled to reinstatement in servigth seniority and continuity but without back
wages.

Issue No. 3 No.

Relief : Reference answered in favour of tledtipner and against the respondent, per

operative part of award.
REASONS FOR FINDINGS
Issue No. 1:

8. The petitioner has assailed his terminatioa.fwl1.3.1998, on two grounds, i.e. his services
were terminated in violation of the provisions etson 25F of the Act and also that his juniors tit in
service and for this reason, his termination hasbe violation of the provisions of section 25Gof the
Act.

9. On the contrary, the defence version is te ¢fffiect that at no point of time, the servicethef
petitioner had been terminated, but on each occak®had left the services on his won. It has loesed
that the persons junior to the petitioner, as narhade been retained in service.

10. While appearing in the witness box as PWhé petitioner has supported all the material facts
including that juniors to him namely S/Shri DuldRam, Ravinder, Kalyan etc. are still in job. Hetlfar
stated that the respondent, intentionally, terneiddtis service, so that he could not complete 24 ¢h
any calendar year and also used to give him brdakisg the period when he remained in job. Before
terminating his services, neither any notice haénbgiven to him nor compensation. In the cross-
examination, he admitted of not having completed @dys in any calendar year but denied to haveHeft
job, on his own and also that his juniors are ngob.

11. Shri Bansi Lal, RW-1, has proved the manddyat Ex. RA of the petitioner. According to
him, the services of the petitioner had never beeminated by the respondent but he left the jobhis
own. No juniors to the petitioner have been engdmetthe respondent when the petitioner left the jplihe
cross examination, he has stated that, orally #iéigner had been asked to resume his duties.died
that Ravinder Singh etc. are juniors to the petéio

12. | may point out that, it has been allegedthg petitioner that his services have been
terminated in violation of section 25F of the Aaiteither from his oral evidence nor documentary
evidence, on record, including Ex. RA (mandays ©@hdar has been proved that in the twelve calendar
months preceding his termination, he had compl2téddays. The provisions of section 25F were requir
to be complied with by the respondent, only if, thetitioner had completed 240 days preceding his
termination. Since, it has not proved that he hadpgieted 240 days in any calendar year, includiveve
calendar months preceding his termination, higyatletermination cannot be said to be illegal & stified
for violation of the provisions of section 25F difet Act. It has been specifically stated by thetjoeter
(PW-1) that juniors to him namely Dulchi Ram, Raién kalian etc. are still working with the respontde
and that he had never left the job, on his ownc&ithe plea taken by respondent is to this effettthe
petitioner had, himself, left the job, it was reguai of the respondent to have proved this factdgent and
reliable evidence. In the statement of Shri BaranRRW-1), it has come that no notice had beentedm
petitioner to resume his duties. Undoubtedly, hediso stated that, orally, he (petitioner) hachleesked to
resume duties but his such version does not insmiomfidence for want of independent
corroboration/support. It has been held by our dlenible High Court inatest HLJ 2007 (HP) 903 State of
HP & Others Vs. Bhatag Ram & Anothérat:-
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“Plea of abandonment of job- merely raising the ga of abandonment is nothing but has to be
established on the basis of facts. No facts ledgabstantiate the plea.”

13. Thus, keeping in view the evidence on recsravell as law laid down in the ruling (supra), |
have no hesitation in holding that the respondastfhiled to prove that the petitioner had leftjieon his
own.

14. In the petition, the names of S/Shri RavirBieigh, Roshan Lal, Dulchi Ram, Murat Singh &
Kalyan Singh have been specifically mentioned i who, as per the petitioner, are junior to himal
still in job. In his statement, before this cowas, PW-1, he (petitioner) has supported this facbath. The
respondent has not brought on record any such dextamny proof which could go to show that the above
named persons are either not junior to the pestiam that they are not still in job with the resdent. In
the absence of any such evidence, led by the rdeptinthe evidence led by the petitioner to theafthat
his juniors are still in service, is required to believed and relied upon. It has been held by awn
Horible High Court incase titled &tate of HP & Others V/s Bhatag Ram & Anr. as régmbiin latest HLJ
2007 (HP) 903that :-

“Continuing of 240 days not necessary in 12 calead months. It is not necessary to workman
to complete 240 days during 12 months for taking th benefits of section 25-G & 25-H of the
Act.”

15. Since, on the record, it stands establishadjtimiors to the petitioner, as mentioned above, a
still in job, his termination, being in violatiorf the provisions of section 25 G & H of the Act,lisgal and
unjustified. Consequently, my answer to this igsua “Yes” accordingly.

Issue No. 2 :

16. Since, the petitioner has failed to prove tha@thas not been gainfully employed after his
termination, I, without hesitation, hold that henist entitled for back wages. However, since hivises
were terminated against the provisions of the Ad,is entitled to be reinstated, with seniority and
continuity in service but without back wages. Thuag,answer to this issue is in “Yes” accordingly.

Issue no.3.

17. It is not understandable as to why this joetiis not maintainable in the present form,
particularly, when it has been filed in pursuanoethe reference made to this Court by the Labour
Commissioner. Apart from it, the learned counselré&spondent could not explain as to why this joetits
not maintainable in the present from. Accordinglly,holding it to be maintainable, my answer to fhfie
is in “No”.

RELIEF

As a sequel to my findings on the aforesaid issihesclaim of the petitioner is allowed and it isered that
he(petitioner) be reinstated in service, with setyi@nd continuity but without back wages, frone tthate of
his termination i.e 1.3.1998. Consequently, thersfce stands answered in favour of the petitiamelr
against the respondent. Let a copy of this awarddmt to the appropriate government for publication
official gazette. File, after completion be congdro records.

Announced in the open court today this day ofXthe, 2010 in the presence of parties counsels.

By order,
A.S. JASWAL,
Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shimla.
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IN THE COURT OF A.S JASWAL, PRESIDING JUDGE, HP INISTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Ref No. 239 of 2001.
Instituted on 5.11.2001.
Decided on 30.6.2010.

Alkesh Verma s/o Shri Lachmi Narayan Verma R/o $tomo.B-1-1395, Pink Vihar, G.T Road
Ludhiana.
..Petitioner.

VS.

The Managing Director, Johnson & Johnson Ltd. @Qamer Product Division-30, Forest Street,
Mumbai-400036
.Respondent..

Reference under section 10 of the Industrial Disp\ct, 1947.

For petitioner: Shri O.P Sharma, Advocate.
For respondent: Shri Vijay Pandit, Advocate.

AWARD
1. The reference for adjudication, sent by therapriate government, is as under:-

2. In nutshell, the case of the petitioner ig thmwas serving under the respondent company as
field representative w.e.f. 13.2.1985 and latepmmoted as Terriotory Supervisor in the year, 1988he
year, 1990, he was promoted as Terriotory Officet thereafter as Field Manger w.e.f. 1997. Duriigy h
service period, his work and conduct had been faatidfactory by the respondent company and thase w
no complaint, whatsoever, against him, from anyrgnaOn 15.4.1998, a communication was received
from the management of the respondent where bgaitms were levelled against him (petitioner) aed
was also informed that his services would stamaiteated with immediate effect, for loss of confidenHe
had also been served with one masthotice. It had also been informed that in liewié montls notice,
he was to be paid one morghsalary. It is further averred that on 1.5.1998,hld been called at Delhi
Office of the respondent company where he was €btoesubmit his resignation w.e.f. 13.4.1998, by
terrorizing him. In fact, it had not been tendeweduintarily. In this regard, he had also lodgedorépvith
the Commissioner of Delhi Police. Thus, by unfabdur practice, he had been forced to resign from
service. It is further averred that his last pagtivas at Shimla and that S/Shri Amit Sarkar & S.Elhbtra
of the respondent company had forced him to refigm backdate i.e. from 13.4.1998 whereas he was
relieved on 1.5.1998. He had neither been afforalegl opportunity nor hearing before terminating his
services. As the action of the respondent waslyatigal and arbitrary, he deserves to be retestavith
all the consequential benefits.

3. Petition has been contested, on having raisedlimpnary objections, including
maintainability, estoppel and suppression of makdacts. On merits, it has been asserted thatahduct
of the petitioner had been most unsatisfactory taatl he was also guilty of breach of trust, amaunto
penal offence. It has been specifically denied tizahad been forced to resign. As a matter of fectad
resigned voluntarily to avoid criminal prosecutidrhe last place of posting of the petitioner wasato
Shimla. The petitioner had resigned for better opmities and that he had also accepted dues byofvay
full & final settlement, without any objection. &, he had resigned, voluntarily, there was notegpregor
holding enquiry. It has been denied that he wdswedl on 1.5.1998 and not on 3.4.1998. Other dilega
denied.

4, By filing rejoinder, the petitioner has reitted his own allegations by denying those of the
respondent.



2944 RS04, f@ATdel Uael, 7 3R, 2010 /16 SITAUT, 1932
5. Pleadings of the parties gave rise to theWaitg issues which were struck on 1.3.2006.

1.  Whether the petitioner has been forcibly ieated by taking his resignation letter
dated 13.4.1998 under threat? If so, its effect?

OPP.
2. If issue no.1 is proved in affirmative, toathelief of service benefits the petitioner is
entitled to?
OPP.

3. Whether the claimant has no locus standirens not a workman under 1.D Act, 1947
and the petition is not maintainable?
OPR.

4, Relief.

6. | have heard the learned counsel for the gmend have also gone through the record of the
case carefully.

7. For the reasons to be recorded hereinaftefewdiscussing issues for determination my
findings on the aforesaid issues are as under.

Issue No.1: No

Issue No.2: Becomes redundant.

Issue No.3: No.

Relief : Reference answered against the peditiqrer operative part of award.

REASONS FOR FINDINGS
Issue No. 1:

8. The contention of the petitioner is to thiseeffthat the respondent company had forced him to
tender resignation on 13.4.1998, which in fact te&en, from him, on 1.5.1998 under threat/coerc{on.
the contrary, the defence version is that sincectireluct of the petitioner was most unsatisfactorgt he
was guilty of breach of trust, amounting to perféérce, he voluntarily tendered his resignation.

9.  According to the petitioner (PW-1) that he hradeived a communication dated 15.4.1998,
whereby, the respondent management had levellegiadibns against him by also informing that his
services stood terminated, with immediate effemt,|dss of confidence. Thereafter, he had beerdalt
the New Delhi Office on 1.5.1998, where he was ddr¢o submit his resignation w.e.f. 13.4.1998 by
terrorizing him. The resignation was not voluntatilut the same had been got obtained under pressure
regarding which, he had lodged a report with then@issioner of Delhi Police. He had never been daharg
sheeted nor any enquiry conducted against him. afthffording any opportunity, of being heard, fal h
been condemned unheard. In the cross examinatoadimitted that letter Ex. RB, contains his sigrestu
and that he lodged a report with Delhi Police asfaitme respondent. Regarding the fate of his such
complaint, he does not know. He denied that theesaas not pursued since it was false. He furthaiede
that the respondent company had got annoyed adamsthen it came to know that he used to makefals
TA bills and various expenditure bills. It has alsen denied that when the company was about ¢&lad
FIR against him, he voluntarily submitted his resition. He admitted that a Cheque dated 29.4.199R¢4.
69,271/- was handed over to him along with othexqcle of Rs. 1,59,863/- by the respondent company
which are Ex. RC & Ex. RD. He denied that his cldias been fully settled by the respondent compayy,
making full & final payment vide cheques Ex. RC & RD.

10. Shri Vijay Yashwant Willankar (RW-1), has apped in the witness box to state that he is
fully conversant with the facts of the case. Acaogdo him, letter Ex. RB had been received inrtloice
and in pursuance thereto, the resignation of thiigeer was accepted. They had also issued a EXeRA
to the petitioner, on his relieving the job. Sinttee petitioner had been involved in financial guéarities,
for this reason, he tendered his resignation. Bspandent company was contemplating to lodge an FIR
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against him. Since, he had expressed his desiresbign, the FIR was not lodged. The petitioner alsd
decided to resign because he was to get bettearjdtalso that the company had lost faith in hini.tiAé

due of the petitioner has been settled in full &afiat the time when his resignation was accepiad.
petitioner had been issued/sent cheques Ex. RC.&RBx In the cross examination, he has statedtligat
petitioner was not working, directly, under him Ingt was working under Regional Sales manager. lde ha
not been looking after the work of said branch. &thmitted that the services of the petitioner were
terminated on 13.4.1998 and that he was relievedL.6r998, at Delhi. He explained that since the
respondent company had lost confidence in theiguetit, he made a request that he was to have ljaltter
prospects and for this reason, his terminationameelled and that he be allowed to resign, fronjaheOn

his such request, the termination was cancellechanksignation was accepted. He denied that SABhit
Sarmar & S.K Malhotra had forcibly taken resignatfoom the petitioner by threatening that in cdsedid

not do the needful, criminal case for theft and ematement was to be registered against him. Neithgr
show cause notice nor any charge sheet was sepadthe petitioner. There was no such need as dhe ha
voluntarily resigned. The employees of the respahdempany are governed by Model Standing Orders,
which he has not brought. He admitted that the si@idding orders were not complied with, in thiseca

11. In the statement of the petitioner (PW-1hds come that he had been forced to submit his
resignation on 1.5.1998 at Delhi Office w.e.f. 13998 by terrorizing him. At the time of argumeritd)ad
been submitted by the Ld. Counsel for the petitidhat the signatures of the petitioner had bedaionéd
on blank paper but this contention does not holddgmr the reason that Ex. RB goes to show thha#
been in the hand of the petitioner. This resigmaisodated 13.4.1998 and the reason for resignasgoleen
given “Better Career Opportunities”. It has als@menentioned that the period of the notice stadmf
today i.e 13.4.1998 and that he would be obligecklieved by 30.4.1998. It is true that as peteletlated
15.4.1998, the services of the petitioner stooahitgaited with immediate effect, for loss of confiderbut in
the statement of Shri Vijay Yashwant Willankar (RAMN-it has come that since the petitioner had made
request that he was to have better job prospeetbehallowed to resign by canceling his terminatiod
that on his such request, his termination was dittceand resignation accepted. The evidence of RW-1
further goes to show that the respondent compandyheen contemplating to lodge an FIR against the
petitioner for financial irregularities but sindee had tendered his resignation, the same waodged. At
this stage, | would like to point out that in thatement of petitioner (PW-1), it has come thaarding his
forcible resignation, he lodged a report with tren@nissioner of Delhi Police but no such report basn
brought before this court. Even, no steps werentakeget procured the record pertaining to suclontep
from the concerned office of the Commissioner. isTdould have been very material piece of evidence
support of the contention of the petitioner, regagchis forcible resignation. Since, this evidemzes not
been brought, on record, an adverse inferencegisresl to be taken against the petitioner. Withimgcof
this evidence, further goes to substantiate theraef version that the petitioner had voluntarihdered his
resignation, in order to get better job and alsedcape the registration of criminal case against for the
alleged financial irregularities. Had it not beeo, shen the petitioner was not to submit/tender his
resignation Ex. RB, in his own hand. Apart fronsthhe petitioner (PW-1), has admitted that on 2998,
he had been handed over a cheque for a sum of9R&7 18- and another cheque of Rs. 1,59,863/- by the
respondent company which are Ex. RC & Ex. RD. Alilm, he has denied that those cheques were by way
of full & final settlement of his dues but had @trbeen so, he would not have accepted those chetis
is another circumstance, which goes to supporttimention of the respondent company that theipetit
had voluntarily tendered his resignation vide EB. fh my view, there could not have been any ocrasi
for the petitioner to have accepted the chequasse, he had lodged a report with the Commissioher
Delhi Police, against the respondent company, & dffect that his resignation had been got obtained
forcibly.

12. ltis true that in the statement of Shri Yidashwant Willankar (RW-1), it has come that the
services of the petitioner were relieved on 1.58189 Delhi office and that his resignation is oteth
13.4.1998 but this version has no effect, whatsgeag far as tendering of resignation by the metér is
concerned, which, on the record, has been provedetovoluntarily and not got obtained under
pressure/force. Since, the petitioner had volugtaresigned and his alleged termination had stood
cancelled, there was no necessity for the resparmenpany to have served a charge sheet/show cause
notice upon him or to have conducted domestic epgud. Counsel for the petitioner has submittedt th
since the petitioner had not worked under Shri Wiyashwant Willankar (RW-1), his version cannot be
relied upon but | do not agree with the Ld. Counk®mlthe reason that this witness has categoyictited
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that he is full conversant with the facts of theecand further, from the evidence, on recordaihds duly
proved that the resignation of the petitioner had been got obtained forcibly and under pressure.
Consequently, for my above discussion, | hold thatpetitioner has failed to prove that his resiigmahad
been taken forcibly under threat and my answehitissue is in “No”.

Issue No .2:

13. Since, while deciding issue no.1, | haveaalyeheld that the services of the petitioner had no
been terminated and that he tendered his resignatier receiving full & final settlement vide chess Ex.
RC & Ex. RD, this issue becomes redundant.

Issue No. 3.

14. Definitely, the petitioner has locus staralifite the claim petition, which has been filed in
pursuance to the reference, having been madest€thirt. Since there is no evidence, led by theomdent
company that he (petitioner) was performing supemnyi work and further that at the time of argumeitts
could not be explained as to why the petitioner was a workman, |, without hesitation, hold thaé th
respondent has failed to prove this issue to whighanswer is in “No”.

RELIEF

As a sequel to my findings on the aforesaid issties claim of the petitioner is dismissed.
Consequently, the reference stands answered agh@gtetitioner and in favour of the respondent d.e
copy of this award be sent to the appropriate gowent for publication in official gazette. Filetef
completion be consigned to records.

Announced in the open court today this day of 3dthe, 2010 in the presence of parties counsels.
By order,
A.S. JASWAL,

Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.
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q RHae Uee @ MU & "5y, dfad ouuTd fRAEe ue? (NN S9H s ueErq
“fg i PR FET AT R) B ARIH A O AN ... ®I far T |

g UeTeR” 1 SWRIFT YUH UeThRR Dl oAl § 31N UH UeThR o FR¥I—HIR &
w0 § Gfaer & R wR fEfeRad fewed ok oaf & Qar o= & forv weafa <1 8 —

1. I8 {5 U9 UeTPR BRI—DBIWR B BT H o R T URS B
R o BT FH BH I T I U a¥ @l afy & forw fgdia uetdR
P AT H 7 | I8 faftfde wu @ SfeaRad fhar ar § 3R T T UeThIRT
ERT HRR URIT AT 2 & U UgleR &) fgdly wieR & 9 dfaer, e
Hrifea ®T A ... o7 @1 wgwa & wdafdd (@A) 8 SIQE IR g
Ifed AP AL BRI |

2. YUY WIHR Bl AfASTHD YHH 13500 / — BUT Yfaard srfT |

3. qwu&waﬁﬁmmm&ﬁmﬂ?wﬁ | Af <fder R g e &
PRI /TR0 S el Ul AT 7 A1 Al 9 R & [Twg Fafd ugam
WW/WWWW%WWHWq BR Bl AA&T TR T TAT 3
a1 Fgfaa wdafia () & S @ forg gl gl |

4. f4ET R FYE BRE-PIWR TS A B Hal [ B D UvER] Ub T B
HTHNHB AGHTY BT EHGR BN | I§ JAPIY b Iy b Al dd bAT SN AT |
AfIeT W FYa TR Bl [l Wl YR &I 3 PIg JqHIE AT ol
BN | 98 fafecr ufigfd ok vl sanfe @ forg off g@er 81 8rm /8rf |
FRATTER ®ael Ugfd 3raahrel faar S |
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5. I R & gAed & 991 sl 9 aFitdd JguRerfa | W & dfdar
H YA (FHYE) B ST | WiaeTere e sRE-aiwR Fd (($YEl) |
JFURATT BT @ & oy AiAGTHD IHH BT FHAR el a1 |

6. dfdar R Fgaa aafed R 9T & U M W U™ a9y &1 SRIGIA QU7 HR
T 2, 3Maegdar & SR R AMIRYT 7 UE 81T, el Al URINfHe R W)
U1 AT URT B |

7. =T ARl B AN /IR RIfhed Jadril I Ul IRFI JHT—9
U BRAT BRI | AfRST gl @l <2 A, aRE FWE W AlD Bl THGRRI U
B d% 99 SIS AR W AU 991 <1 | Afeer nafdEl w1 fher miftad
ffhear SIfeR) / aarll §R1 SUYaddt & folg g ety fhar SIrem =12y |

8. dfdsT R Fgad Afad &1 A MU UL il & AR H IR UR ST STUferd
81, Al 98 I W R O AT gicRe $HER) Bl ddTHHE @ RAaH R AN
g, I 9/ FE I BT 8HER B /BT |

9. dfder R Fiyad =fd (fdal) o anffged Siad 9 T & drf—dred Sl
T, /30dI0umo W AR el BRI |

TP FEIRG®Y, TIH TR R g geTerR o Aierdl &7 SuRefd § s9H gduem

SfoctRad TG BT TI—310 BXER PR U & |

UIH UeThR & SR

fedlg YR & TR
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[Authoritative English text of this Department’®tMication No. GAB-A(3)-9/2004 Dated
24-6-2010 as required under clause(3) of Articl® & the Constitution of India].

GENERAL ADMINISTRATION DEPARTMENT
B-Section

NOTIFICATION
Shimla-2, the 24th June, 2010

No. GAB-A(3)-9/2004.—n exercise of the powers conferred by proviso tacke 309 of
the constitution of India, the Governor, Himachahdesh, in consultation with the Himachal
Pradesh Public Service Commission, is pleased terttee Recruitment and Promotion Rules for
the post of House Keeper , Class-1ll (Non-Gazetiedjimachal Pradesh Governor’s Secretariat as
per Annexure-“A” attached to this notification, nely

1. Short title and Commencement.1) These rules may be called the Himachal
Pradesh Governor’'s Secretariat House Keeper, dlagddon- Gazetted) Recruitment and
Promotion Rules, 2010.

(2) These rules shall come into force from theéedaf publication in the Rajpatra,
Himachal Pradesh.

By order,
Sd/-
Secretary.

Annexure-A

RECRUITMENT AND PROMOTION RULES FOR THE POST OF House-Keeper
(CLASS-IIl, NON-GAZETTED) IN THE GOVERNOR’S SECRETAR IAT (HOUSEHOLD)
HIMACHAL PRADESH

1. Name of the post.—House Keeper

2. Number of posts—01 (One)

3. Classification.—Class-IIl (Non-Gazetted)

4  Scale of Pay.— Pay scale for Regular IncumbentsPay band Rs 10300-
34800+3200 Grade Pay

(i)  Emoluments for contract employees.-Rs.13500/- per month asper details given in
Column No.: 15-A.

5.  Whether Selection post or non-selection post-N.A.
6. Age for direct recruitment .—Between 18 and 45 years.

Provided that the upper age limit for direct rétsrwill not be applicable to the candidates
already in service of the government including ¢hegho have been appointed on adhoc or on
contract basis;
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Provided further that if a candidate appointedadhoc or on contract basis had become
overage on the date when he was appointed as susiiiali not be eligible for any relaxation in the
prescribed age-limit by virtue of such adhoc ortcaet appointment;

Provided further that upper age limit is relaxalfte Scheduled Castes/Scheduled
Tribes/Other Categories of person to the extenhsible under the general or special order(s) of
the Himachal Pradesh Government;

Provided further that the employees of all thelleubector Corporations and Autonomous
Bodies who happened to be government servantsebafigorption in Public Sector Corporations/
Autonomous Bodies at the time of initial constibatiof such Corporation/Autonomous Bodies
shall be allowed age concession in direct recruitnas admissible to Government Servants. This
concession will not, however, be admissible to sstiff of the Public Sector Corporations/
Autonomous Bodies who were/are subsequently apgobibly such Corporation /Autonomous
Bodies and who are/were finally absorbed in thgiserof such Corporations/Autonomous Bodies
after initial constitution of the Public Sector @orations/Autonomous Bodies.

(1) Age limit for direct recruitment will be recked on the first day of the year in which
the post(s) is/are advertised for inviting appl@as or notified to the Employment Exchanges or as
the case may be.

(2) Age and experience in the case of directurgoent relaxable at the discretion of the
HP Public Service Commission or other Recruitinghfuity, as the case may be, in case the
candidate is otherwise well qualified.

7.  Minimum Educational & other qualifications required for direct recruits.—(a)
ESSENTIAL QUALIFICATION—() Should be graduate from Recognizéuiversity / Institution.

(i) One year craft course of Housekeeping fraoognized University/ Institution with
three years experience as House Keeper.

(b) DESIRABLE QUALIFICATIONS.knowledge of customs, manner and dialects of
Himachal Pradesh and suitability for appointmenpeaauliar conditions prevailing in the Himachal
Pradesh.

8. Whether age & educational qualifications presitbed for direct recruits will
apply in the case of the promotees.Not Applicable.

9. Period of probation if any.: Two years subject to such further extension foewog
not exceeding one year as may be ordered by theetemt authority in special circumstances and
reasons to be recorded in writing.

10. Method of recruitment whether by direct recritment or by promotion,
deputation, Transfer and the percentage of posts tbe filled in by various methods.—100%
by direct recruitment on regular basis or on cantizasis as the case may be failing both on
secondment basis. The Contract employees will gpetfwenents as given in Col. 15-A and will be
governed by service conditions as specified irstid Column.

11. In case of recruitment by promotion, deputatn, transfer grade from which
promotion/deputation/transfer is to be made.—On secondment basis from amongst the
incumbents of this post working in the identicalypacale from other H.P. Government
Departments.
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12. If a departmental Promotion Committee exits,what is its composition.—Not
Applicable.

13. Circumstances under which the H.P.P.S.C. isotbe consulted in making
recruitment.—As required under the Law.

14. Essential requirement for a direct recruitmem—A candidate for appointment to
any service or post must be citizen of India.

15. Selection for appointment to post by direct ecruitment.—Selection for
appointment to the post in the case of direct itoent shall be made on the basis of viva-voce
test, if HP Public Service Commission or other wéorg authority, as the case may be, so consider
necessary or expedient by a written test or pralctést, the standard/syllabus etc. of which wéll b
determined by the Commission/ other recruiting atiti, as the case may be.

15-A  Selection for appointment for the post by aaract appointment.—
Notwithstanding anything contained in these rugesitract appointments to the post will be made
subject to the terms and conditions given below:-

(1) CONCEPT.— (a) Under the policy theHouse Keeperin the Department of
Governor’s Secretariat, H.P. will be engaged ortramh basis initially for one year, which may be
extendable on year to year basis.

(b) POST FALLS OUT OF THE PURVIEW OF HPSSB.— The Secretary to
Governor after obtaining the approval of the Goweent to fill up the vacant posts on contract
basis will advertise the vacant posts in atleastleading News papers and invite applications from
candidates having the prescribed qualifications fadfilling the other eligibility conditions as
prescribed in these Rules.

(c) The selection will be made in accordance i eligibility conditions prescribed in
these Rules.

(I CONTRACTUAL EMOLUMENTS.— The House Keeperappointed on contract
basis will be paid consolidated fixed contractualoant @ Rs.13500/-per month (which shall be
equal to minimum of Pay band + grade pay). An arhegunal to 3% of the contractual amount as
annual increase for the subsequent year(s) willlogved if contract is extended beyond one year.

(1) APPOINTING/DISCIPLINARY AUTHORITY.—  The Secretary to Governor H.P.
will be appointing and disciplinary authority.

(IV) SELECTION PROCESS.—Selection for appointment to the post in the cake o
Contract Appointment will be made on the basis whwoce test or if consider necessary or
expedient by a written test or practical test ttamdard/syllabus etc. of which will be determined
by the concerned recruiting agency i.e Secreta@Gaweernor, H.P.

(V) COMMITTEE FOR SELECTION OF CONTRACTUAL APPOINT MENTS.—
As may be constituted by the concerned recruituhaity i.e. Secretary to Governor, H.P. from
time to time.

(VI) AGREEMENT.— After selection of a candidate, he/she shall sigragreement as
per Annexure-B appended to these Rules.
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(Vi) TERMS & CONDITIONS.— (a) The contract appointee will be paid fixed
contractual amount @ Rs.13500/-per month (whicli Slegaequal to the minimum of Pay Bard
Grade Pay) The contract appointee will be entittedncrease in contractual amount @ 3% of the
minimum of Pay band+ Grade Pay of the post forhertextended years and no other allied
benefits such as senior/selection scales etc. lsaaliven.

(b) The service of the Contract Appointee will parely on temporary basis. The
appointment is liable to be terminated in casepir@ormance/conduct of the contract appointee is
not found satisfactory.

(c) Contractual appointee will be entitled foreatay casual leave after putting one month
service. This leave can be accumulated up to oae o leave of other kind is admissible to the
contract appointee. He/she shall not be entitledniedical reimbursement and LTC etc. Only
maternity leave will be given as per rules.

(d) Unauthorized absence from the duty withoat #pproval of the controlling officer
shall automatically lead to the termination of twatract. Contract appointee shall not be entitled
for contractual amount for the period of absenoenfduty.

(e) Transfer of Contract appointee will be petedtafter completion of 5(five) years
tenure at one place of posting on need based Wwasiever required on administrative grounds.

() Selected candidate will have to submit a itiedte of his/her fitness from a
Government/ Registered Medical Practitioner. Wornandidate pregnant beyond 12 weeks will
stand temporarily unfit till the confinement is ov&he Woman candidate will be re-examined for
the fitness from an authorized Medical Officer/Ritaaner.

(g) Contract appointee will be entitled to TA/DfArequired to go on tour in connection
with his/her official duties at the same rate apligpble to regular counterpart officials at the
minimum of pay scale.

(h) Provisions of service rules like FR SR, Le&aes, GPF Rules, Pension Rules &
Conduct Rules etc. as are applicable in case aflaegmployees will not be applicable in case of
contract appointees. They will be entitled for eamoénts etc. as detailed in this column.

16. Reservation.—Fhe appointment to the service shall be subjeabrtters regarding
reservation in the service for Scheduled castesé@ded Tribes /other Backward Classes/Other
Categories of persons issued by the Himachal Pna@est. from time to time.

17. Departmental Examination.—Not applicable.

18. Powers to relax.-Where the State Govt. is of the opinion that inecessary or
expedient to do so, it may, by order for reasonsei@ecorded in writing and in consultation with
Public Service Commission relax any of the provisiof these Rules with respect to any class or
category or persons or posts.

“Annexure-B”

Form of contract/agreement to be executed betweethe House Keeper and the
Government of Himachal Pradesh through Secretary t@sovernor, Himachal Pradesh.

This agreement is made on this -------------- —day of - -in the year
between Shri/Smt.----------------------- S/OD/O Sh -R/O -
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contract appointee (hereinafter called the FIRST
PARTY) AND the Governor of Himachal Pradesh throu§écretary to Governor, Himachal
Pradesh (here-in-after the SECOND PARTY).

Whereas, the SECOND PARTY has engaged the afdré$RIST PARTY and the FIRST
PARTY has agreed to serve aHause Keeperon contract basis on the following terms and
conditions:-

1. That the FIRST PARTY shall remain in the seevdf the SECOND PARTY as a
House Keeperfor a period of one year commencing on day of and ending on the day
of . It is specifically mentioned axgreed upon by both the parties that the
contract of the FIRST PARTY with SECOND PARTY shakbo-facto stand terminated on the last
working day i.e. on And inforarahotice shall not be necessary.

2. The contractual amount of the FIRST PARTY w#l Rs13500/-per month.

3.  The service of the FIRST PARTY will be purely temporary basis. The appointment
is liable to be terminated in case the performammeluct of the contract appointee is not found
good or if a regular incumbent is appointed/ postgdinst the vacancy for which the first party
was engaged on contract.

4. ContractuaHouse Keeperwill be entitled for one day casual leave aftertipgtin
one month service. This leave can be accumulatéd ape year. No leave of any kind is
admissible to the contractudbuse KeeperHe will not be entitled for medical reimbursementia
LTC etc. Only maternity leave will be given as pales.

5. Unauthorized absence from the duty withoutapproval of the controlling Officer
shall automatically lead to the termination of domtract. A contractudiouse Keeperwill not be
entitled for contractual amount for the period b$@nce from duty.

6. An Official appointed on contract basis whad@ompleted five years tenure at one
place of posting will be eligible for transfer oreed based basis wherever required on
administrative grounds.

7. Selected candidate will have to submit a fieate of his/her fitness from a
Government/Registered Medical Practitioner. In cafeWomen candidates pregnant beyond
twelve weeks will render her temporarily unfit tihle confinement is over. The women candidate
should be re-examined for fitness from an authdridedical Officer/Practitioner.

8. Contract appointee shall be entitled to TA/DAequired to go on tour in connection
with his/her official duties at the same rate apligpble to regular counter-part official at the
minimum of pay scale.

9. The Employees Group Insurance Scheme as sv&lP&/CPF will not be applicable to
the contractual appointee(s).

IN WITNESS the FIRST PARTY AND SECOND PARTY haverhin to set their hands
the day, month and year first, above written.

IN THE PRESENCE OF WITNESS:
1. -
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(Name and full address)

2. s
(Name and Full Address) (Signature of the FIR&RTPY)
IN THE PRESENCE OF WITNESS:
1. -
(Name and full address)
2. -

(Name and Full Address)
(Signature of the SECOND PARTY)

| g fauT
G
SHfeRgrT
Re—2, 23—7—2010
&N SI.YH.—T(3)—3 /2004.— AT U Bl I5IUTSA, WRA & AL & AT 309

P Wgd gRI Ua AT BT AN BRd gU, RAMIS Uow Iogulel dfeErerd H decR,
-V ERISURE), & U & oy 9 ST ¥ Holie IUEE—"d" & AR Al 3R Gr=fd
o g9 €, Qrerfa—

1. <fera 9™ iR URR——(1) 39 fl &1 Gfera W e uew, ruTe afuarer
JoeR, -V (@RISMa3d) i iR ur=fa 99, 2010 & |

(2) A g\ IoYE, BHred yeer § UBIRia fby S o IR 9 g 8 |

2. FRE iR aagfcadl.—(1) 9 fA9FT &) 99 16 ARG TR 4—4—2009 §RT
e o uewr ot Afarerd doier, a1V (eREE) wdl ek uefa e,
2009 ®T TG gRT AR+ fhar Siar € |

(20 U FRET @ B gU W Sudad Su e 2(1) & i 39 ueR Rfya el &
JAH @1 TS Big YA, 99 1 BRATS 37 AN & e Rt wu A @1 1S wwsh Se |

M9 EINT,
B0/ —
Ffera |
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SUERI—'F’

feomare Uy yew Iouure Afvared § deeR, -1V @RUM) @ ug @ forg et
3Ryt s |

1.  Ug B IH.— JGR |
2. UQ ¥ g&— 3 ([@F) |
3.  gifferor—ai—IV ERUEE) |

4 Jogam—() Frafia ggeRal @& fog JaaMM.—U 9S 4900-10680 YT & dTTHI
H ST 1300 /— ®UT IS U |

(i) wfaer w® Fg@ sHaRal & folg Suafe™i— 6200,/— $UU Ufow™ &= 15—F
H Ry ¢ &R & IAFAR |

5.  TYE US QT I Yg.——cI] 8l |
6. WM il @ fog amg—18 3R 45

R W 9T fby ST arel fadqal & foly ot g WHT dgef a1 |ider & JER W
fgad fry v afadal wiRd Tgat A € AReR &1 a1 # I At iR arp 7€ 2t

W] ¥E SR fb Al daef a1 wfder & R R Ay fear T sefl, g9 wu A
fFgfeda @1 aRg @1 a1t g BT 8 AT 8, Al 98 qed AT Gfder & qeR W Ayfad @
®RY fAfed g # ve & oIy ura =78l 81

R Ug 3R P gegfra it / srgepferd S—STferdl qen 3= o & Afdal @ oy
SW MY AT H ol 8 Be Al S Fadil, A fZ9ed uee SRR & ARR A1 ey
MR @ 3f e & U] I IR W1 & ufeqd daex frml qon wrd el & af
HHARTT DI, I UV Ufecdd Adex 1 /w@rad el & URMIS Tod & 989g U Ufedd
Aaex T/ wad Ml | e ¥ 94 WRBRI AR o, el 9l § oy @l A 9 Ul
B RIgd & g, Sl WRGRT SHEIRAT Bl e 7, fdbg 39 YR & RIRd ufdd
Jaex, Al T Wrd Fert & U wHaiRass B T8 € SIeE, S ueerdadt O et/
W Mol gRT g fbg My o/ fby U 8 iR 99 ufedsd ddex i/ @ e
?Wﬁﬂeﬁzﬁmﬁ@ﬁmﬁ/ wra Ferl o war H off~aH wU W s fby Y
VaaRIND

(1) ¥R 9T & oY g Wi @1 o, 9 Ay @ U faaw | @l Syl R fd
(ﬁ)aﬁaﬁﬁmaﬂﬁ?ﬁmu‘mﬁwﬁr fagnfua fear T g Fareeral &

aféqi%mﬁo—mw% |

(2) s Qarfea erwafial @1 qen | Al Wil & fory oMy T SiR argMa Wil AfHehRoT
% faaergar Rifde fasar s wam |

7. W) el ey 9 el @il & fag e gman M &R o srdad — (@)
Afar EAT RN A=A Ut el e 91S /WA ¥ 3fMedl U BMT ARy AT @

AT |
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(@) doE FEA—REEd uow @1 wfedr, Afodl &k diferdl @1 9 SR usw H
e fatre <emell # fyfaa & forw Sugaaar |

8. W wdl fdy oM ara wafdal & ferg fafed amyg sk e srgad di=ra @faaal
DI T § AR R AT T8L— AT 721 |

9. URJGET & afy Il BE sl—=ar 94, TIHT Th a9 I e W R afy &
T foaR fear o |, o 9e™ uiierery favy uRRufaai § iR foRad aRoi 9 3mewr
=4

10. Wit @ ggfa, Wt AR BN, Urfa, s, wemeRer g &R Rt ugfoat
ERT R O 91 ygi P gferdarn— wﬁmﬁqﬁ%ﬁﬂ?ﬁmawﬁwﬁrﬁwﬁﬁaﬂwwm
|AaT & MER R 9l §RT | GidaT R MYa dHaR W™ WL 15—d H o1 T5 Sl
g BN IR JAThfdd waw § genfafafde Jar wdf g faftafag & |

1. W=fa, uffgfdm o AR @ g 9 afrn, e o=fa gfafgie,
RIFTRY fhaT Sg—ar], 721 |

12. i favmia g=ifa |fafy feme 81 O SH&! SRee . —ar] T8 |

13 W w1 ¥ 9 oRRefat & Rame s e Jar ma 9 wEe fear
SR fafer grr emufera © |

14. €& Wil & fog eifard smen——fBll a1 a1 ug Fgfad & fag ereft &1 wRa
BT ARG BT ATIYSH 2 |

15. ¥ Wt gRT 8 R FYfd & fog oga—0e wfl & Amel 9 ue ) Fgfad &
o =9 AiRge IXieT & JMYR WX 8N, AT Wil UIfdRI U1 BRAT AT S A7 qHIA, o,
a1 forRad oRiem a1 ArdgiRe R & MR R fHar S RTadT Wk / Ireddd  sdife ol
UISrpRI §RT STqeRd fbar g

15—, HfdaT & IR R Fgfad & fog ug R I —s Al 9 &0 919 & 8 gu
A, gg W wfder fFgfaaar T fag Ty el iR ol @ teneli| @1 SIgei—

l.  Hheun— (H) 9 UIfefl @ 1F fRAMae Uel IoguTd AfTarerd § deaqR &l
AT & R W RS H Tdh ay & oIy SFmr Sy, R auigay sMgR R SRl 9@l Sl
DT |

@) ug BT A Uy SRV VAN TUE 98 B PRET W 9} sML——fd,
RTUTe, f3arae yasl Rad usl &l |fdar & AR R 4R & oY WRGR BT AFAGT UGl B
% U Rad Ual & @R, $F 9 $HH &I 0N FAER Y31 1 [Ienfua wramgm iR g7 fFrEf |
Tepfafed e Sredit SR 3T U=l edf Bl YRT v dTel Wil ¥ S7des SIFifya & |

(M T = Al | fAfRa o @l & SR fRar S |

Il. wfiecie Sy —3fder & AER R FRga daaR BT 6200/ —HUY DI FHfdbT
fraa Gfiered W9 (ST U € & =gAaq ST IS U & a_IeR 8FN) Ufaer daed @l SiTgl |
afe dfder # e 9§ 9 e H FSIad B S & A gwEqadt 99 (qui) & forg wfaerere
SUAAT H Ug & U d8 & FATH Sl Us U B 9 Ul & SRMER B BH aiivd gls @
w4 H T B ST |
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. fgfes /srgemas o —afe, oadre, f@arad gaw, fgfad ofik argamas
IR BT |

V. =3+ ufpar—faer Fgfed & qen 4 ug R FYfaa & forg ==F, Aiee wen &
MR WR fvar Srem | afe smawad a1 |- w9sT oe dr forRea olienm a1 aragiRe aler
P AR TR fHar S, e WR/ UIgadH e awg wdl Uiy sfeiiq Afid, eaurd
gRT JFTTRA fbar g |

V. e FYfel @ foag oga affa—o-fl g Wl aifexor serfq |fee,

RUTA §RT FAI—THT R TSd dI S U |

VI. SRR—=emedl &1, o9 & URalq 9 M1 ¥ ol | U I’ & ATAR BRR
EIEART BT BT |

VII. e 3R w)— (@) dfder & IR R Fgad afed a1 6200 /—w4¢ 1 Frad
<AfaTHd YHH UfomN dawd @ STeEl (S U §€ @& wgeaad o IS U @ a]Ie] 8 | AfaeT
R g Afed oMt 9e U 9¥ [/ aul & o Afdees 69 | ug @ U IS & <[AaH o
T8 U &1 9 ufoerd & sReR aiffe gfg o1 ghaR 8RN &R o ®Is Agdg TNfawm, o
aRss /Ta= JaqAe 3ffe i faar SIeem |

(@) dfaeT W Frged afdd &1 dar quidar SRS MR W Erfl | afe dfder iR g
fFT BT HT /AR S 21 U S &, a1 Fgfaq wara f6y 9 & forg qriy gFft |

(M) dfdeT R Fga Afed vh A @ ddT G PRI b U UP (o b ATHRAD
3ADBII BT EPHAR BT | I§ JABIY b dy b Al fbar S Febe1 | AfdaT wR Frgad aafdad
B o WMl TBR BT I PIS AADIY S el N | g8 fafeear ufgid &R vardid
MG & oY Y BhaR &1 BN | daal UGN 7R, FRAER f&ar S |

(@) = ANeRl & srgdied & 91 JaT 9 g srguRefd & wad: € dfdar &1
Qe (FAYE) B SIQ | Efder R ged afed daid (SIE) W SruRefa @l srafy &
forg 41 AfIeTHS IHH BT ehaR el BRI |

(&) dfaar R Fgad HHan, fF9 d9R & Yo A WR Uid ay BT Hraidble qul $HR
foram &, STel 1 e SR UR U RAT U B, Al B R UR RIFRIRYT &G
CIERCIRI

@) =T el Bl BN /INREIGd FIfhcdr FadrRl § 3101 IR YA UH
YR BRAT BRI | 9RE AW ¥ ¥ el AT U9d 89 T 3ReMs AR IR AJuga a1
T | AfRer el @1 R uiifigd fafecar ifdeR /eqar gR1 Sugaddr & forg g
oRIEToT b e |

(®) Wi W fgaa =fd &1 Ik o o Fadl & FW | R RS Sufe
B Al 98 S R R ol PTG ufRe SaiRal 1 9q9HE @ SgAdH W OARL ©, AT
&l / Qf® 9T BT §haR BRI |

(S1) Fraffd SHerRAl o1 a°m § g1 AR AT FRHl & Sue, S YH0STROT THOSTIRO,
ged! o, 9eRu 9w [, O e qen emeRer gF enfe |fder o ge
Ifdeal o <M H ARL T B | 9 39 W H Jmaftiq SudfeEl enfe & forg gher B |
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16. JAREAVT——dT H Y, RAES UQe WRPR R THI—FHI W G(ed STt /
IR S-Sl /o fUsssk ol iR o= gavt & afdadl & foy dar # SRerr & drad
S fbg U s @, otefi = Bl |

17. T wer—drg 780 |
18. R 1 P wfdd—<T8l Y AR B g I 81 fb VAT BT e T

Pl AT I 7 Ffdaal & Uit AT Ul Bl drad, R R FHdr |

SEICECEaECH

IR AR B U AR P 7eg, WiRig v, fRAree uewr & Aregq | e
P M qTell FiAgT/ HRR BT TH9Y |

g =fd (B 399 9@ U9 99 U8aR &'l 41 §) iR ¥mEe Usel @ I5guid &
Aoy, Afea U e U (B 399 39 Ueard fgdid UeTdR &8l T §) & ArgH o
ST ARG BT e fopar T |

fedg 9eTdPR ¥ SWRIGd U2H UeThR Bl of T & IR YT TUeThR o doleR & ®»J H
Jfaer @& R W f=ferRad feeem ofik oal o Jar o= & forg weafa @ 8 —

1. U8 & UoH UEOR JAGR & O H oo A URST B AR . s
DI AT B dTet {9 T T ¥ @ @afy & fory fgciia ueTeR & a1 § &9 |
TE fafafde wu 9 SfeatRad farar a7 ® iR SF1 UeTdRI §RT o’R 91T 17 & &
U UAPHR &I G TR & |f G, el HRifasd &l feaid ... faq
DI WIHT B RHIRIT (FHT) Tl SIQE qIr a1 Al saedd Fal Rl |

2. YUY WTHR Bl AfASTHD YHH 6200 /— BV UTAETT B |

3. YU UPR P Hal YUidAT RIS AR W BHT | G AidaT W Frgad Afad &1
BT /JTRET S Fe) 9T ol & a1 afe fafaa geamd S99 R & fowg
fRgae /391 AR fen S ©, e fo gom ueteR @1 |fdeT WA T g,
a1 Fgfad wdafia () & S @ forg gy gl |

4. Afdgrwe gfed, e @ ger § a1 ¥, ugurRl MA@ fu b iy
JMEDHR gard T8l Hl |

5. Wfde] R FYFd deeR UP A Bl WAl [ B b AN U QT B MRS
JIBTA BT THAR BRI | IE AP U aY b AlId fbar S FHam | e wR
@ JeeR @1 &l 1 UBR & I Bl SIGHRI IS A8l s8R | I8
fRrfdeear gfegfcd ok Tl sanfe & fog A gdar 7€ 8T /BR1 | Sddl Il
DT FAAMAR f&ar S |

6. RI=I® BRI & AFAed & &1 daidl ¥ Fdgd Julerfd & @ 8 dfdar
&7 GhaE™ (FAYA) B SO | fderets Fgad deler doe (SN ¥ sruRefa
DI AT B oIy AMIGTHS HH o BT FhaR A8l Bl |
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7. 9Gfaer R Fged Afe e d9R & Uh WIF R UF 99 BT BrRIbTd qoT B
forar 8, <Tef f yeIfe QMR TR VAT RAT SMUfET B, SMavdddl & JMER WX
IR &g U= 8917 |

8. =AM ARl Bl BN /IR FRIfpcd FadR I AUAT IRFI YHT—T
U BRAT BRI | AR 3l @l <2 H, aRE A8 W AlD Bl THGRRI U
B d% S NS dR W AJUIad a1 < | Afger pafldiEt o1 fhe wited
frfhear SIfeER) / aarll §R1 SUYaddt & folg g w¥ieqor fhar Srem =2y |

9. dfder R Fged afdd &1 T 3o U Fadl & T H IR W ST fufer
8l Ol 98 I R R O AT gieRe $HER) Bl ddTHHE & RAAH R AN
&, M 9T/ <6 9 BT 8haR BN /BT |

10. Wfder R Fgaa afed (@fdaal) o e dM1 IS & JR—arR S, /
S0U0TH0 W1 AN Tl BRI | SHd WIEIRAGwU, YU UeHR IR i udaR A
W@ﬁaﬁwﬁ%ﬁwﬁ@w SfecTRad ARG BT IIT—3I TR HR QT

g |

et & suRefy &
T
2 e,

(HTHEWCSTQHH ........ T T&ThN &b SIER
aiferat @ SuRerfa &
T

Wawqﬂﬂ ..........
2 e

(HTHE[‘:BTQFIH ......... e e

[Authoritative English text of this Department’s Noation No. GAB-A(3)-3/2004 Dated23-7-
2010 as required under clause(3) of Article 348ef Constitution of India

GENERAL ADMINISTRATION DEPARTMENT
B-Section

NOTIFICATION
Shimla2, 23-7- 2010

No. GAB-A(3)-3/2004.—In exercise of the powers conferred by provisditicle 309 of
the constitution of India, the Governor, Himachahdesh, is pleased to make the following
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Recruitment and Promotion Rules for the post ofdBeClass-IV (Non- Gazetted) in Himachal
Pradesh Governor’'s Secretariat as per Annexureatsiched to this notification namely:

1.  Short title and Commencement.—Fhese rules may be called the Himachal Pradesh,
Governor’s Secretariat Beldar, Class-1V (Non-GaBtRecruitment and Promotion Rules, 2010.

(2) These rules shall come into force from theedat publication in the Rajpatra,
Himachal Pradesh.

2. Repeal and Savings.{1) The Himachal Pradesh Governor's Secretariad@el
Class-IV (Non-Gazetted) Recruitment and PromotiaeR 2009 notified vide this Department’s
Notification of even number Dated:4-4-2009 are hgnepealed.

(2) Notwithstanding such repeal, any appointnmaatie or anything done or any action
taken under the rules so repealed under sub rdles2fpra shall be deemed to have been made
validly under these Rules.

By Order,
Sd/-
Secretary.

Annexure-“A”

RECRUITMENT AND PROMOTION RULES FOR THE POST OF BE LDAR
CLASS-IV (NON-GAZETTED) IN THE GOVERNOR'S SECRETARI AT (HOUSEHOLD)
HIMACHAL PRADESH .

1. Name of the post—Beldar.
2. Number of posts—3 (Three).
3. Classification.—Class-1V (Non-Gazetted).

4. Scale of Pay— (i) Pay Scale for Regular Incumbents—Pay Band in the Scale of
Rs.4900-10680 + Rs.1300 as Grade Pay.

(i)  Emoluments for Contract employees.—Rs 6200/- per month as per details given in
Col. 15-A.

5.  Whether Selection post or non-selection post-N.A.

6. Age for direct recruitment.—Between 18 & 45 years. Provided that the upper age
limit for direct recruits will not be applicable the candidates already in service of the governmen
including those who have been appointed on adhoo @ontract basis:

Provided further that if a candidate appointedadhoc basis had become overage on the
date when he was appointed as such he shall reigige for any relaxation in the prescribed age-
limit by virtue of his adhoc or contract appointrhen

Provided further that upper age limit is relax-leafor Scheduled Castes/Scheduled
Tribes/Other Categories of person to the extenhsible under the general or special order(s) of
the Himachal Pradesh Government.
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Provided further that employees of all the Pul8iector Corporations and Autonomous
Bodies who happened to be government servantsebafigorption in Public Sector Corporations/
Autonomous Bodies at the time of initial constibatiof such Corporation/Autonomous Bodies
shall be allowed age concession in direct recruitnas admissible to government servants. This
concession will not, however, be admissible to sstiff of the Public Sector Corporations/
Autonomous Bodies who were/are subsequently apgobibly such Corporation /Autonomous
Bodies and who are/were finally absorbed in thgiserof such Corporations/Autonomous Bodies
after initial constitution of the Public Sector @orations/Autonomous Bodies.

(3) Age limit for direct recruitment will be recked on the first day of the year in which
the post(s) is/are advertised for inviting applimas$ or notified to the Employment Exchange.

(4) Age and experience in the case of directuigoent relax-able at the discretion of the
recruiting agency in case the candidate is otherwisll qualified.

7. Minimum Educational & other qualifications required for direct recruits.—(a)
ESSENTIAL QUALIFICTION.Should be middle pass or its equivalent from a gaed Board
of School Education /Institution.

(b) DESIRABLE QUALIFICATION.&nowledge of customs, manner and dialects of
Himachal Pradesh and suitability for appointmerpeaauliar conditions prevailing in the Himachal
Pradesh.

8. Whether age & educational qualifications presitbed for direct recruits will
apply in the case of the promotees.Not Applicable.

9. Period of probation if any.—Two years subject to such further extension foerogl
not exceeding one year as may be ordered by thpetemt authority in special circumstances and
reasons to be recorded in writing.

10. Method of recruitment whether by direct recrutment or by promotion,
deputation, Transfer and the percentage of posts tbe filled in by various methods.—100%
by direct recruitment on regular basis or recruittmen contract basis as the case may be . The
contract employees will get emoluments as giveah 15-A and will be governed by service
conditions as specified in the said column.

11. In case of recruitment by promotion, deputatn, transfer grade from which
promotion/ deputation/transfer is to be made.—N.A.

12. If a departmental Promotion Committee exitswhat is its composition.—N.A.

13. Circumstances under which the H.P.P.S.C. isotbe consulted in making
recruitment.—As required under the Law.

14. Essential requirement for a direct recruitmeh—A candidate for appointment to
any service or post must be citizen of India.

15. Selection for appointment to post by direct ecruitment.—Selection for
appointment to the post in the case of direct igoent shall be made on the basis of viva-voce test
if the recruiting Authority, so consider necessarexpedient by a written test or practical tdse, t
standard /syllabus etc. of which will be determibgdhe recruiting Authority.
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15-A  Selection for appointment for the post by aadract appointment.—
Notwithstanding anything contained in these rugesitract appointments to the post will be made
subject to the terms and conditions given below:-

() CONCEPT.— (a) Under the policy th@&eldar in the Department of Governor’s
Secretariat, H.P. will be engaged on contract badislly for one year, which may be extendable
on year to year basis.

(b) POST FALLS OUT OF THE PURVIEW OF HPSSB.—The Secretary to
Governor H.P. after obtaining the approval of thev&nment to fill up the posts on contract basis
will advertise the details of the vacant posts tleast two leading News papers and invite
applications from candidates having the prescrifpgalifications and fulfilling the other eligibility
conditions as prescribed in these Rules.

(c) The selection will be made in accordance i eligibility conditions prescribed in
these Rules.

(I) CONTRACTUAL EMOLUMENTS.— TheBeldar appointed on contract basis will
be paid consolidated fixed contractual amount @6EX)/-per month (which shall be equal to
minimum of Pay band + grade pay). An amount equ&% of the minimum of Pay band + grade
pay of the post as annual increase in the conethetnoluments for the subsequent year(s) will be
allowed if contract is extended beyond one year.

(1)  APPOINTING / DISCIPLINARY AUTHORITY.— The Secretary to Governor
H.P. will be appointing and disciplinary authority.

(IV) SELECTION PROCESS.—Selection for appointment to the post in the cake o
Contract Appointment will be made on the basis whwoce test or if consider necessary or
expedient by a written test or practical test ttamdard/syllabus etc. of which will be determined
by the concerned recruiting authority i.e Secretar§governor.

(V) COMMITTEE FOR SELECTION OF CONTRACTUAL APPOINT MENTS.—
As may be constituted by the concerned recruitognay i.e. Secretary to Governor from time to
time.

(VI) AGREEMENT.— After selection of a candidate, he/she shall sigragreement as
perAnnexure-B appended to these Rules.

(VI) TERMS & CONDITIONS.— (a) The contractual appointee will be paid fixed
contractual amount @ Rs.6200/-per month(which isaktp the minimum of Pay Bant Grade
Pay) The contract appointee will be entitled focrgase in contractual amount @ 3% of the
minimum of Pay band+ Grade Pay of the post forhertextended years and no other allied
benefits such as senior / selection scales ett.lshgiven.

(b) The service of the Contract Appointee will parely on temporary basis. The
appointment is liable to be terminated in casepir@ormance/conduct of the contract appointee is
not found satisfactory.

(c) Contract Appointee will be entitled for onaydcasual leave after putting one month
service. This leave can be accumulated up to oae o leave of other kind is admissible to the
contract appointee. He/she shall not be entitledniedical reimbursement and LTC etc. Only
maternity leave will be given as per rules.
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(d) Unauthorized absence from the duty withoutahproval of the controlling officer shall
automatically lead to the termination of the codtr&ontract Appointee shall not be entitled for
contractual amount for the period of absence froiy.d

(e) An Official appointed on contract basis whosdn@ompleted five years tenure at one
place of posting will be eligible for transfer oread based basis wherever required on
administrative grounds.

() Selected candidate will have to submit a itiedte of his/her fitness from a
Government/ Registered Medical Practitioner. Wornandidate pregnant beyond 12 weeks will
stand temporarily unfit till the confinement is ov&@he Woman candidates will be re-examined for
the fitness from an authorized Medical Officer/Ritaaner.

(g) Contract appointee will be entitled to TA/DfArequired to go on tour in connection
with his/her official duties at the same rate apliapble to regular counterpart officials at the
minimum of pay scale.

(h) Provisions of service rules like FR SR, Le&des, GPF Rules, Pension Rules &
Conduct Rules etc. as are applicable in case alaegmployees will not be applicable in case of
contract appointees. They will be entitled for emmoénts etc. as detailed in this Column.

16. Reservation.—Fhe appointment to the service shall be subjeatrtters regarding
reservation in the service for Scheduled casteBé@ded Tribes /other Backward Classes/Other
Categories of persons issued by the Himachal Pna@est. from time to time.

17. Departmental Examination.—Not applicable.

18. Powers to relax.-Where the State Govt. is of the opinion that ihecessary or
expedient to do so, it may, by order for reasonbdaecorded in writing and relax any of the
provisions of these Rules with respect to any alessategory or persons or posts.

Annexure-B

Form of contract/agreement to be executed betwlee®Beldar and the Government of
Himachal Pradesh through Secretary to Governor,adiral Pradesh. This agreement is made on
this ---------memme - day of ------------mm oo in the year between Shri/Smt.---------—------
S/OD/O Shri -----=-=-=-=-=mmm-- R/O--- --
-------- contract appointee (hereinafter called FHRST PARTY) AND the Governor of Himachal
Pradesh through Secretary to Governor, Himachatd3ta (hereinafter called the SECOND
PARTY). Whereas the SECOND PARTY has engaged toeesdid FIRST PARTY and the
FIRST PARTY has agreed to serve as a Beldar onraxinbasis on the following terms and
conditions:-

1. That the FIRST PARTY shall remain in the seevdf the SECOND PARTY as a
Beldar for a period of one year commencing on day of &edeinding on the day of --
--------- . It is specifically mentioned and agreagon by both the parties that the
contract of the FIRST PARTY with SECOND PARTY shafiso-facto stand
terminated on the last working day i.e. on mmmememmeeeeee And information
notice shall not be necessary.

2. The contractual amount of the FIRST PARTY Ww#él Rs6200- per month.
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The service of the FIRST PARTY will be purely temporary basis. The appointment
is liable to be terminated in case the performammeluct of the contract appointee is
not found good or if a regular incumbent is appsinfposted against the vacancy for
which the first party was engaged on contract.

The contractual appointment shall not confey aight to incumbent for the
regularization of service at any stage.

ContractuaBeldar will be entitled for one day casual leave aftettipgtin one month
service. This leave can be accumulated upto one. yé¢@ leave of any kind is
admissible to the contractuaBeldar He will not be entitled for medical
reimbursement and LTC etc. Only maternity leave gl given as per rules.

Unauthorized absence from the duty withoutapproval of the controlling Officer
shall automatically lead to the termination of dmntract. A contractuaBeldar will
not be entitled for contractual amount for the peof absence from duty.

An Official appointed on contract basis whaod@ompleted five years tenure at one
place of posting will be eligible for transfer orad based basis wherever required on
administrative grounds.

Selected candidate will have to submit a fteate of his/her fitness from a
Government/Registered Medical Practitioner. In cals&/omen candidates pregnant
beyond twelve weeks will render her temporarilyiutifi the confinement is over.
The women candidate should be re-examined ford#rieom an authorized Medical
Officer/Practitioner.

Contract appointee shall be entitled to TA/DAequired to go on tour in connection
with his official duties at the same rate as aglie to regular counterpart official at
the minimum of pay scale.

10. The Employees Group Insurance Scheme asaw&PF/GPF will not be applicable to

the contractual appointee(s).

IN WITNESS the FIRST PARTY AND SECOND PARTY haséia to set their hands the
day, month and year first, above written.

IN THE PRESENCE OF WITNESS:

(Name and Full Address)

IN THE PRESENCE OF WITNESS:

(Signature of the FIR&RTPY)
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(Name and Full Address) (Signature of the SECOARPY)

M U9 O
G-I

Rret—2, 29 S, 2010

T SI.YHAL—T(3)—1 /2004.— AT YT DI ISIUTSA, YRA & GG & A2 309
T WD §RT U ARl BT TN B gY, [RArEe Uesr IrguTel |fearery ([eae) 9 arfaa
B HS, F—IV (ROUEE) & U & oY 39 AEOGAAT | Heldl IUEE—"F" & JAJAR Wl IR
Ar=fa R ST €, st

1. dferg 9m iR UR®™L—34 fEl &1 e 9 fRued uew rsuutd Al
(TepeE) H Ifdl &1 we, —IV (SRISUREE) 9l 3R Ur=ifa 79, 2010 © |

(2 A ¥ o=, fRArEd uew # ySRia fHy oM &) dRkg | 9gd BN |
2. ﬁ?ﬂﬂaﬁ'\f?mqm ) 39 [T @1 T e SifERE, TR 24-3-2009

R AfEgfaa BAree g rsaurd wuqmu (Tede) H gl e M-IV @ERUEE) i iR
gt 1, 2009 &7 Tdg gRT A== fhar Siam §

(2 U FRET & Bld 8¢ W Sudad U R 2 (1) @ Jd 59 yeR FRRYE FEl &
JIE & T8 diy T, 99 a1 FRaE, 39 Al @ W Rt wg # @ 18 9esh
TG |

3T §T,
FeIRT /—
qfeq |

"SR~

feoTae Ucer ruTe afearerd (1122585) # gif§dl @1 A€, W—IV @ERUEE), 18 & forg wdt
IR gt e

1. 9% &1 AM——aIfdal &7 #7e
2. UGl B G=AL—1 (TD)
3. BRI —F—IV (SRTTI)

JaaAH—() fafa ueuiRal @ fog JaawM—U §€  4900-10680 $UT &
aﬁﬂﬂﬁf{\—ﬂmmoo/ IIU TS U |
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(i) <faer w® Fgea sHaRAl & forg Suafe™l—e6200 /— JUY Ul W+ 15—® H
fy v @R & AR |

5  TYT UG Al IEIT U&——a] T8l |
6. ¥R Wil & oy smg——18 3R 45 a9

R A 9T By S arel @afdmdl & g S oy i, deef A1 |iier & IR W
e fy U ugel A & WRGR @ AT # I Al @ Ay T8 Bl |

R I8 3R fF AT Tee e R Fgad fbar man srgedl, 59 w0 d Fgfaa & akg
I 3feH MY BT &1 AT &, A1 g8 deed AT Afdal & AR R Fgfad & sRor fafed oy 4 ve
% forg ura 21 B

WR=] I8 3R 6 rggfHa Sfodl /ggfaa S-Sl T 3 a9l & Afaddl & forg
FU Y HAT H I B weal Sl o, fIa BAred Uew WReGR & AR g1 ey
3T & 37T T &

W] I8 AR W b ufedsd daex Frdl qen W@ Feril & @ SHaial @I, S T
gfets Adex il /wad el @& URfRe 169 & 999 W ufedd ddex foimar /w@rid
Tt # oMo & gd IR HHE O, el el # ey @ e § 0 & Rawa & oo
SRl TGN HHATRAT BT e @, fhg 39 UeR & Raga ufeds ddaex Frml don w@md
ferl & T HHaRIge B T8l & S S geEqadn O e/ w@ma fest g’ fgad
foy T a/fHy U g 3R ST ufeed daex /@ el & URME Ted @ uvEn
W T/ e el @ ar # sifeaw wu 9 smmferd fhy v R /fR U 9 |

(1) e Wil @ forg oy M &1 TUFT, S 9Y & UM faad | B SgEl [oaH ug
(Uel) @1, uenRerfd, emded smAf=d &1 @& forv fasnfua fear w8 a1 Aol o

sfegfad foar & |

(2 3rgen QaEd AT @1 = H AN wdl & fou oMy A SR Srg¥ad Wl
3rfireRer & fadamrgar e far 5 wa |

7. A 9l fPU oM Al afddl @ fag snfda gmad dfde &R e srdad—
(@) At & ——1. T AT U el e 91 /R ¥ S1Sdl U BT ARy |

2. T 99 & ford f¥esie anfe &1 19 g @iy |
(@) die- IEd—RBHae uey @ wfedl, Afadl iR diferal &1 o9 3R uqwr #
faemm faRtre qomell # fgfed @ forg Sugaddn |

8. ¥ wdl fby M arel wfaeal @ forw fafed oy ok A sEad wi=ra @femal
o M A AL BT AT TAE—AT] T |

9. UR{em A IJET AT BT B—=al 99, T9dT T a9 I s W AR Ay &
fore foar fear o |, o dem uiidrerr Ay aRfRufaai & ik foRaa ol 3 sme
=4

10. Wil @ ggfo——wddt W@ B, oefa, ufafgfdn, RmmRe gRr sk A=
TEfaal gRT R WM 9l Usl @ gieaar—raufaerd e wdi grr genRefy, Fafa smr
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TR T GAET & AER W Wl gRT | GiAaT & MR R, Fgad dHan! &= 91 15—& ¥ d
TS ST UK BT IR Fmafd w1 # fafafde dar odl g fafafaa g |

1. o=fa, ufRiffgfaa o wmAmRe & g d aftwn, e o=fa g,
IR fHar S ——dr] 781 |

12. i fovmfa gk |fafe femE 8 O SHat SRe- T —an] 8 |

13. ol & J o aRRefoat & fReme ucer o Jar T 9 wEe fhar SR —
ST fafer grr smuféra € |

14. A& Wil & foQ eifard smen——fBdl et a1 ug Fgfad @ faw srell &1 wRa

BT ANRS® BT MATTH & |

15. AR il gRT U8 R Fgfa o fog aga— AR wdl & Amel 5 9' ) g @
foru =, AIRge W ® MR WX fHar Sw, afe 9ol Wiy VAT BRAT avId AT
N qHe, a1 falRaa odier a7 Aaeie wRiell & R W B S NiaaT WR / a1gashd
TS, 9ol IS ROT gIRT TaenRd fhar S :

15—. dfaar & AR W FYfd & forg ug w® g7 —sz Fml § {60 919 & 81d 8¢
A, g5 W wfder Fgfaaar T g Ty Freeer iR el @ el B SIgEii—

I eheul— ()sﬂqﬁ?ﬁzﬁa&ﬁﬂﬁﬁmmmﬂﬁmmﬁ%ﬂﬁaﬁmﬁe
Bl GAST & AR W YRS H U g9 & [y AT SIQT, [ quigay eR R GgrT
ST DT |

@) ug BT A Uy EiNRY WA TIE 98 B pREd 9§ e} sM——3fed,
T, Rad ual &I Afder & MER WR WA & {7y AREGR BT JFHGT UG $HRH & YT,
Rad ual & @R, $9 A HH I AU FAMER A § FHIR SN 3R s @i § genfafed
3If&Teh 3TEdly 3R 31T UT=dT Tl Bl YRT HRA daTel JwWARIT A ATdG SHET X |

(M =T 5= Al | fAfed o @l & SR fhar S |

. wfeereTe Sudfemi—ifder & smR Fgad difedl & #C @I 6200,/ —%UY &I
FHfea Fad dfieroe e (G 0 9 & A9 o 3 U @ a_eR B8Rl ufoAs dee @t
SToEl | afe dfaeTr § ue 9¥ 9 1f¥e @ deraNl &I Skl § A yvdradd) a9 (i) @ forw
AfIETHS U H Ug & U I & gAqH+US U BT A9 U & aRIER Bl 154 d1iid gly
@ ®U H A DI QI |

. fgfea /srgemaa wRer—afa, g, ffarad yew, Fygfad sk srgemas
eI I |

IV. =g+ gfbar——sfaer Fgfad &) <2 4 g R Fgfa & forg =m, Aifge e &
AR R fhar SQar | JfS smaegss a1 |HEE FHeT SV a1 forRad e a1 @magiRe aRier
P IR TR fHar S, e W/ UIgadd glfe awg Wdl Uit sfeiiq Afda, saurd
gRT JFTTR fbar g |

V. #ﬁmﬂmﬁgﬁﬂﬁZEmwm.——éﬁmﬂ?ﬁmwﬁw,

TSgUTe], gIRT HHI—HT WX ST o U |
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VI, @RR—dl Pl T & U 7 FIH H Feld SUEH W' b IFAR BIR
SXIEART HIAT BT |

VIl. feem &R wd—— (@) dfder & R R g aafdd a1 6200 /—3uy &1 fFrRaa
<AfaeTHd YHH UM dawd @ STeEl (S U §€ @& wgeEad o IS U % a]1e] 81 | AfaeT
R g @afad IR 9e1g Y a¥ /auf & forg wfagrere (@H H U IS & <Aad o IS U &
A gierd & SRR A1 ghg BT FPaR BRI AR AT Pl T UYAUTy, S akes /=g
o= anfe e faar S |

(@) wfaeT W Fga afdd o |ar quiadn sReTs SMER W Nl | afe |fder R e
(T T BRI/ 3TERY1 i &1 IRl Sl ©, Al Fgfad a9 fhe o & forg Rl 8rft |

(M) wfder R Fgad Afdd T A @ daT [ BRI b UTEr Uh [ad D ATHRAD
3ADBII BT EPHAR BEIT | I§ JABIY b a9 b Jfad fbar S Faber | AfdaT R Frgad aafad
B o Nl TR BT I PIS JADIY S el e | g8 fafeear ufgid &k vardrd

S & g WY 8haR T8l BNT | dacl W Ifaahre, FREEaR f&ar Ser |
() = ARBHRI & AR & 91 a1 I AR U | wd: & |fdar &1
TIfgHE (FHOE) B ST | Afder R Rged afed swie (@8) 9 guiRefa @) safy @
forq 1 HfdercHd XpH BT ghaR T8I BN |

(5) Wfaar R Fgad HHan, f99 d9RT & Yo A WR UiF ay BT Hraidble qul $HR
foram &, STel o e SMeR UR U RAT SUfard B, ATl B R UR IR &G
CIERCIRIN

@) T gl B ARERI /I [Rfhedr aardl | SfUA1 TRF JHI0T U5
YR BRAT BRI | 9RE AW ¥ ¥ el AT U9d B T RRIs AR R AJUGaER a1
T | AfRer el @1 e uiitigd fafecdr ifdeR /<qarl g’ Sugaddr & forg g
oo b e |

(®) wfder W Fgad afad @1 afe U U PRl & AR H QR UR ST JUferT
B, Al 98 S R R ol FIfAa ufRel S iRal &1 9q9HE @ gAdH W AR §, AT
9l /3% Al BT EHER BITT |

(@) Frafda HeaRal @1 <2 § JT dr] Har Rl & Sue, S TH0STIR0, THO3TIRO,
ged! o, SR wfas [ Ffm, O s 9o emeRer FgF enfe |fder e
faat o g9 § AR T8 B | 9 39 W H agmaitia Suaferdt onfe & forv gwmeR g |

16. JREVL—Idd W1 H Y f2Ardl Ueel SRR gRT AHI—AHI WR AT
STt / Sgfad SH—nfodl /fUes avt iR o yawt & wfdaal & fofg |ar & aiReror
qrae ST fby T SreE @, el enfl |

17. fowria oen—ang 781 |

18. RIfYer o A fda—T8T I IRAR I I8 I & fb VAT BT 3aeas aT
Bl fhdl avf a7 AfdaAt & uait A1 Ul &I grad, RfIra &R da |
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SUERI—"g”

NI B 7 IR AT ISy AR & A9, Aiad I59uTd, BArad U & ArgH |
T @ S drell GfAT/BRR BT T6T T8 BRR 3/ ST LEVAEl
L, AR Afder R Fgad afed (B s34 39 U Yo UeThR
PHET AT 8) 3N A U &) IoauTd & Aed, \fad oaurd fRamd uewr (RN 394 s9a

g TR F SURIGT UIH UeTHR BT oFTIIT & 3R YIH UeThR + eNfadl &T A & wU
¥ faer & smuR W) f=falad fFeved ok wdt w) Qar s @ forv wgafa € g —

1. I8 & voH UTBR NI BT T B BT H o) q IR B8H
RS P FH BF T fod dd U 99 @I I@fy & forw fgd
JeThR &l Jar § = | I fafafde w9 3 SfeatRad fhar Tar g iR aHT uetarl
ERT PR U1 AT © [ U UgierR &) fgdly wieR & 9 dfder, Rasy
BIRARTT BT AAT oo 3T 31 waHg 8 Rafia (99r<) a9l Soefl e

I A 3Maegd el BN |

2. YUY WTHR Bl AfAGTHD YHH 6200 /— BV UTHET B |

3. VUM UHBR P HaT YUIqAT TS AR W BHT | G AidaT W Frgad afed &1
BT /JTRET S Fe] 9T ol & a1 afe fFafad geamd s9 R & fowsg
Ry / d9 1 @R e S ©, e fog gom ueteR @1 |fdeT W a4 g,
a1 fFrgfoa wiafia () @ o @ forg erf 8RfY |

4. dfderds fgfam, fodl o <em H dar 4 ugur & PR & fou e
DR gard T8l Hfl |

5. ﬂﬁmwﬁgﬁ%ﬂﬁaﬁzﬁﬁewwaﬁwqﬁmwiﬁuwmwﬁﬁiﬁ
HTHRHAD ABIY BT ThaR BN | IT JAPIY Yb dY dp Hierd fbar ST Fes |
<dfdeT wR frgad difddl &1 Je BT {9 UBR BT A= DIs TABIel A ol
BT | 98 fafdcar afigfd ok ta 1 sanfe & fog +ff gdwer 78 8rm/8rf |

S LT DT FRAATAR faar Se |

6. I=I® RGN & AFAed & [ Bl | FfEgd Julerfd & wd: 8 |dfdar
F RIAF (FH09) B ST | Hidear R e gl & A4 dad (SY2D) |
FFURART BT afe & oy WAaTHD HH o BT BHAR 8| BRI |

7. Wfder W g fed, S dART @ Ue 99 R UTE 9y Bl SRIBIA Yol B
forar 2, STet WY gemafe SR R VAT SRAT AT B Sawddl & IMER TR
IR &g U= 8617 |

8. =AMGT WAl Bl BN /IR FRIfped FadR I AUAT IRFI YHT—T
U BRAT BRI | Afge Wl @1 S A, IRE AWE 9 A& D TiaRer
Ud BM % SY SR IR W IMugad &9 <1 | Afen snafdai @1 fadt
grferepa Fifbedr f¥eRY /gaarl gRT Sugdaar & o ga: qeor fhar S
a1MRY |

9. dfdar R Figea aafad &1 IfT oo Udg diadl & W H AR WR ST 3ufera

Bl A 98 99 R R Ol FRfd gfeRer il SHeR) @l daeEE @ [AaH WA
2, I I/ 2FF It BT EHER BRI/ BRAT |
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10. <fdeT R e Afd (@faddl) o arEe a9 I & FR—drR) SiLdLue. /
Sodlovmo ¥ AN el BRI |

$A® ARIRGRY, YUH UHHR IR g geterR = Aferda & SuRefd § s@d adued
SfoctRad TRIG BT AYT—30 BWRR B AU & |

e & suRefy &
T
2 e

(:WHWW| .........

T T&ThR &b SEIER

aifer & suRefy &
TR

Hmaqgrqaﬂ ..........
2 e

(:WHWW| .........

fedlg YR & TR

[Authoritative English text of this Departmenfitification No. GAB-A(3)-1/2004 Dated
29-6- 2010 as required under clause(3) of Articlk8 ®f the Constitution of India].

GENERAL ADMINISTRATION DEPARTMENT
B-Section

NOTIFICATION
Shimla-2, the 29 June, 2010

No. GAB-A(3)-1/2004.—n exercise of the powers conferred by proviso ttcke 309 of
the constitution of India, the Governor, Himachahdesh, is pleased to make the following
Recruitment and Promotion Rules for the postDbiobi’'s Mate, Class-IV, (Non-Gazetted) in
Himachal Pradesh Governor's Secretariat (Househat)per Annexure “A” attached to this
notification namely:

1. Short title and Commencement—(1) These rules may be called the Himachal
Pradesh Governor's Secretariat Dhobi's Mate, CldssiNon-Gazetted) Recruitment and
Promotion Rules, 2010.
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(2) These rules shall come into force from theedat publication in the Rajpatra,
Himachal Pradesh.

2. Repeal and Savings—(1) The Himachal Pradesh Governor's SecretariabldDs
Mate, Class-IV (Non-Gazetted) Recruitment and Prgno Rules 2009 notified vide this
Department’s Notification of even number Dated 22089 are hereby repealed.

(2) Notwithstanding such repeal, any appointnmaatle or anything done or any action
taken under the rules so repealed under sub rdles2fpra shall be deemed to have been made
validly under these Rules.

By order,
Sd/-
Secretary.
Annexure-“A”
RECRUITMENT AND PROMOTION RULES FOR THE POST OF DHOBI'S MATE
(CLASS-IV, NON-GAZETTED) IN THE OFFICE OF GOVERNOR'S SECRETARIAT
(HOUSEHOLD) HIMACHAL PRADESH
1. Name of the post—Dhobi’'s Mate
2. Number of posts—1 (One)

3. Classification—Class-IV (Non-Gazetted)

4  Scale of Pay—(i) Pay Scale for Regular IncumbentsPay Band in the Scale of
Rs.4900-10680 + Rs.1300 as Grade Pay

(i)  Emoluments for Contract employeedks 6200/- per month as per details given in
Col. 15-A.

5.  Whether Selection post or non-selection post-N.A.
6. Age for direct recruitment.—Between 18 & 45 years.

Provided that the upper age limit for direct rétsrwill not be applicable to the candidates
already in service of the government including ¢hegho have been appointed on adhoc or on
contract basis:

Provided further that if a candidate appointedadhoc basis had become overage on the
date when he was appointed as such he shall redidilde for any relaxation in the prescribed age-
limit by virtue of his adhoc or contract appointrhen

Provided further that upper age limit is relaxalfte Scheduled Castes/Scheduled
Tribes/Other Categories of person to the extenhssible under the general or special order(s) of
the Himachal Pradesh Government.

Provided further that employees of all the Pul8&ctor Corporations and Autonomous
Bodies who happened to be government servants ebedrsorption in Public Sector
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Corporations/Autonomous Bodies at the time of ahiti constitution of such
Corporation/Autononous Bodies shall be allowed agmcession in direct recruitment as
admissible to government servants. This concessgitbbmot, however, be admissible to such staff
of the Public Sector Corporations/ Autonomous Bedido were/are subsequently appointed by
such Corporation /Autonomous Bodies and who areVii@ally absorbed in the service of such
Corporations/Autonomous Bodies after initial cowgibn of the Public Sector
Corporations/Autonomous Bodies.

(5) Age limit for direct recruitment will be recked on the first day of the year in which
the post(s) is/are advertised for inviting applimas$ or notified to the Employment Exchange.

(6) Age and experience in the case of directuitoent relaxable at the discretion of the
recruiting agency in case the candidate is otherwisll qualified.

7. Minimum Educational & other qualifications required for direct recruits.—A.
ESSENTIAL—(1) should be middle pass or its equivalent fromeeognized Board of School
Education / Institution.

(2) Knowledge of detergent etc. for washing thetkas.

B. DESIRABLE QUALIFICATION.—Knowledge of costomsnanner and dialects of
Himachal Pradesh and suitability for appointmenpaculiar condition prevailing in the Himachal
Pradesh

8. Whether age & educational qualifications presibed for direct recruits will
apply in the case of the promotees-Not Applicable.

9.  Period of probation if any—Two years subject to such further extension fpe@od
not exceeding one year as may be ordered by thpetemt authority in special circumstances and
reasons to be recorded in writing.

10. Method of recruitment whether by direct recrutment or by promotion,
deputation, Transfer and the percentage of posts tbe filled in by various methods—100%
by direct recruitment on regular basis or recruittnen contract basis as the case may be. The
contract employees will get emoluments as giveah 15-A and will be governed by service
conditions as specified in the said column.

11. In case of recruitment by promotion, deputatn, transfer grade from which
promotion/deputation/transfer is to be made—N.A.

12. If a departmental Promotion Committee exitsywhat is its composition—N.A.

13. Circumstances under which the H.P.P.S.C. isotbe consulted in making
recruitment.—As required under the Law.

14. Essential requirement for a direct recruitmemn.—A candidate for appointment to
any service or post must be citizen of India.

15. Selection for appointment to post by direct ecruitment.—Selection for
appointment to the post in the case of direct igoent shall be made on the basis of viva-voce test
if the recruiting Authority so consider necessaryerpedient by a written test or practial test, the
standard/syllabus etc. of which will be determibgdhe recruiting Authority.
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15-A. Selection for appointment for the post bycontract appointment—
Notwithstanding anything contained in these rugesitract appointments to the post will be made
subject to the terms and conditions given below:-

(D CONCEPT.—(a) Under the policy theDhobi's Mate in the Department of
Governor’s Secretariat, H.P. will be engaged ortreah basis initially for one year, which may be
extendable on year to year basis.

(b) POST FALLS OUT OF THE PURVIEW OF HPSSB.—Thecfetary to Governor
after obtaining the approval of the Governmentiltaup the posts on contract basis will advertise
the details of the vacant posts in atleast twoitgpdNews papers and invite applications from
candidates having the prescribed qualifications fadiilling the other eligibility conditions as
prescribed in these Rules.

(c) The selection will be made in accordance witheligibility conditions prescribed in
these Rules.

(I CONTRACTUAL EMOLUMENTS .—The Dhobi's Mate appointed on contract
basis will be paid consolidated fixed contractuaoant @ Rs.6200/-per month (which shall be
equal to minimum of Pay band + grade pay). An arhegoal to 3% of the minimum of Pay band+
grade pay of the post as annual increase in theamnal emoluments for the subsequent year(s)
will be allowed if contract is extended beyond gear.

(1) APPOINTING / DISCIPLINARY AUTHORITY .—The Secretary to Governor
H.P. will be appointing and disciplinary authority.

(IV) SELECTION PROCESS.—Selection for appointment to the post in the cate
Contract Appointment will be made on the basis whwoce test or if consider necessary or
expedient by a written test or practical test ttamdard/syllabus etc. of which will be determined
by the concerned recruiting authority i.e Secretar§governor.

(V) COMMITTEE FOR SELECTION OF CONTRACTUAL APPOINT MENTS.—
As may be constituted by the concerned recruitonay i.e. Secretary to Governor from time to
time.

(VI) AGREEMENT .—After selection of a candidate, he/she shall signagreement as
perAnnexure-B appended to these Rules.

(v TERMS & CONDITIONS .—(a) The contrctual appointee will be paid fixed
contractual amount @ Rs.6200/-per month(which isaktp the minimum of Pay Bantl Grade
Pay) The contract appointee will be entitled focrégase in contractual amount @ 3% of the
minimum of Pay band+Grade Pay of the post for frréxtended years and no other allied benefits
such as seniority /selection scales etc. shaliveng

(b) The service of the Contract Appointee will parely on temporary basis. The
appointment is liable to be terminated in casepir@ormance/conduct of the contract appointee is
not found satisfactory.

(c) Contract Appointee will be entitled for oneydaasual leave after putting one month
service. This leave can be accumulated up to oae o leave of other kind is admissible to the
contract appointee. He/she shall not be entitledniedical reimbursement and LTC etc. Only
maternity leave will be given as per rules.
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(d) Unauthorized absence from the duty withowat #pproval of the controlling officer
shall automatically lead to the termination of tdomtract. Contract Appointee shall not be entitled
for contractual amount for the period of absenoenfduty.

(e) An Official appointed on contract basis whavé completed five years tenure at one
place of posting will be eligible for transfer oreaed based basis wherever required on
administrative grounds.

() Selected candidate will have to submit a itiedte of his/her fitness from a
Government/ Registered Medical Practitioner. Wornandidate pregnant beyond 12 weeks will
stand temporarily unfit till the confinement is ov&@he Woman candidates will be re-examined for
the fitness from an authorized Medical Officer/Ritaaner.

(g) Contract appointee will be entitled to TA/DA& required to go on tour in
connectionwith his/her official duties at the sarage as applicable to regular counterpart officials
at the minimum of pay scale.

(h) Provisions of service rules like FR SR, Le&es, GPF Rules, Pension Rules &
Conduct Rules etc. as are applicable in case aflaegmployees will not be applicable in case of
contract appointees. They will be entitled for emmoénts etc. as detailed in this Column.

16. Reservation—The appointment to the service shall be subjeabrters regarding
reservation in the service for Scheduled casteBé@ded Tribes /other Backward Classes/Other
Categories of persons issued by the Himachal Pna@est. from time to time.

17. Departmental Examination—Not applicable

18. Powers to relax—Where the State Govt. is of the opinion thatsitnecessary or
expedient to do so, it may, by order for reasonddaecorded in writing and relax any of the
provisions of these Rules with respect to any alesstegory or persons or posts.

Annexure-B

Form of contract/agreement to be executed betweehd Dhobi’s Mate and the Government of
Himachal Pradesh through Secretary to Governor, Hinachal Pradesh

This agreement is made on this -- -----—day of -- -in the year
between Shri/Smt.----------------------- S/OD/O Sh#k----------------- R/O----- -
- -----—----contract appointee (hereinafter called the FIRST
PARTY) AND the Governor of Himachal Pradesh throu§écretary to Governor, Himachal
Pradesh (hereinafter called the SECOND PARTY). Waerthe SECOND PARTY has engaged
the aforesaid FIRST PARTY and the FIRST PARTY haeed to serve as a Beldar on contract
basis on the following terms and conditions:-

1. That the FIRST PARTY shall remain in the seevdof the SECOND PARTY as a
Dhobi’'s Mate for a period of one year commencing on day of dedending on the

day of --------—-- . It is specificglimentioned and agreed upon by both the
parties that the contract of the FIRST PARTY withC®OND PARTY shall ipso-facto
stand terminated on the last working day i.e. on ---------And

information notice shall not be necessary.
2. The contractual amount of the FIRST PARTY Ww#l Rs6200- per month.

3.  The service of the FIRST PARTY will be purely temporary basis. The appointment
is liable to be terminated in case the performammeluct of the contract appointee is
not found good or if a regular incumbent is appsintposted against the vacancy for
which the first party was engaged on contract.
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10.

The contractual appointment shall not confay aight to incumbent for the
regularization of service at any stage.

ContractuaDhobi's Mate will be entitled for one day casual leave aftertipgtin
one month service. This leave can be accumulaterane year. No leave of any kind
is admissible to the contractuBhobi’'s Mate He will not be entitled for medical
reimbursement and LTC etc. Only maternity leavé gl given as per rules.

Unauthorized absence from the duty withoutapproval of the controlling Officer
shall automatically lead to the termination of ttentract. A contractuaDhobi’'s
Mate will not be entitled for contractual amount for gheriod of absence from duty.

An Official appointed on contract basis whad@ompleted five years tenure at one
place of posting will be eligible for transfer omad based basis wherever required on
administrative grounds.

Selected candidate will have to submit a fteate of his/her fitness from a
Government/Registered Medical Practitioner. In cals&/omen candidates pregnant
beyond twelve weeks will render her temporarilyiutifi the confinement is over.
The women candidate should be re-examined ford#rieom an authorized Medical
Officer/Practitioner.

Contract appointee shall be entitled to TA/DAequired to go on tour in connection
with his official duties at the same rate as agtilie to regular counterpart official at
the minimum of pay scale.

The Employees Group Insurance Scheme asaw&PF/GPF will not be applicable to
the contractual appointee(s).

IN WITNESS the FIRST PARTY AND SECOND PARTY hasréia to set their hands the
day, month and year first, above written.

IN THE PRESENCE OF WITNESS:

(Name and Full Address)

(Signature of the FIRST PARTY)

IN THE PRESENCE OF WITNESS:

(Name and Full Address)

(Signature of the SECONDPARTY)

PRI, Ha0T AT o |, f2aree uaw, RMe—s5 gRT qfad oI Y



