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LABOUR AND EMPLOYMENT DEPARTMENT
NOTIFICATION

Shimla-2, the 24™ May, 2013

No. Sharm (A) 7-1/2005 (Award)-part-file.—In exercise of the powers vested in her under
section 17(1) of the Industrial Disputes Act, 1947, the Governor Himachal Pradesh is pleased to
order the publication of awards announced by the Presiding Officer, Labour Court, Shimla of the
following cases on the website of Labour & Employment Department:—

Sr. Case No. Title of the Case Date of
No. Award
1. | 325/01 Smt./Shri Baldev & Others V/s I&PH Solan 15-5-2013
2. | 149/2007 | Sh. Antu Yadev V/S Sidhartha Super Spining Mills | 15-5-2013
Nalagarh.
3. | 151/2006 Sh. Kundan Lal V/s HRTC 16-5-2013
4. | 29/2011 Sh. Mohima Chand V/s Collector of Forest 16-5-2013
5. 130/2011 Sh. Pawan Kuamr V/S —do- 16-5-2013
6. | 50/2011 Sh. Sukh Ram V/S —do- 16-5-2013
7. | 100/2011 Sh. Liyakat Ali V/s DFO Khalini 18-5-2013
8. 199/2013 Sh. Sher Singh V/s -do- 18-5-2013
By order,
Sd/-

Addl.Chief Secretary ( Lab. & Emp.).

IN THE COURT OF PURENDER VAIDYA, PRESIDING JUDGE, HP INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Refno. 325 of 2001

Instituted on 26-12-2001
Decided on 15-5-2013
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1. Baldev Singh S/o Shri Shiv Ram R/o Vilalge Bhag Salai, P.O Janedeghat, Tehsil
Kandaghat, District Solan, HP.

2. Vireder Singh S/o Shri Sewak Ram R/o Village Jadiyal, P.O Nagali via Chail, Tehsil
Kandaghat, District Solan, HP. .. Petitioner.

Vs

The Executive Engineer, HP Irrigation & Public health Division, Saproon, District Solan,
HP. .. Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner: Shri B Vashishtha, Advocate.
For respondent: Shri Jagdish Kanwar, Ld. DDA.
AWARD

The reference for adjudication, sent by the appropriate government, is as under:—

“Whether the termination of Shri Baldev Singh S/o Shri Shiv Ram and Shri Virender
Singh S/o0 Shri Sewak Ram daily wages beldar by the Executive Engineer 1&PH
Division, Solan, HP without any notice and without complying with section 25F/25N of
the LD Act, 1947 is legal and justified? If not to what back wages, seniority, service
benefits and relief the concerned workmen are entitled to?”

2. Both the petitioners have filed joint claim petition stating that they were engaged by
the respondent in September, 1992 and Feb., 1995 respectively and remained in the employment till
1-9-1999 when their services were wrongly and illegally terminated by the respondent without
complying with the provisions of Industrial Disputes Act, 1947. Both the petitioners stated that they
have completed 240 days in the employment in a calendar year, therefore, they were entitled for the
protection of section 25-F of Industrial Disputes Act, 1947. No notice was served upon them before
terminating their services. Petitioners further stated that after their termination the respondent
retained junior workmen and also recruited new workmen and thereby violated the provisions of
section 25-G and 25-H of the Industrial Disputes Act, 1947. Consequently petitioners prayed to set
aside their termination and to reinstate them with full back wages and consequential service
benefits.

3. Respondent contested the claim petition by filing reply wherein preliminary objections
as to jurisdiction, maintainability, abandonment of job by the petitioners and limitation were raised.
On merits, respondent did not deny that the petitioners were engaged in October, 1992 and Feb.,
1995 respectively and they worked in the department. However, respondent denied that both the
petitioners were terminated. The respondent stated that the petitioner never completed 240 days of
continuous service in a calendar year as required under law. It was also stated that no fresh
workmen were recruited after both the petitioners abandoned the job. Consequently, respondent
prayed for the dismissal of the claim petition.

4. Petitioners filed rejoinder wherein they denied preliminary objection taken by the
respondent in reply and further reasserted the facts already stated by them in claim petition.

5. On the pleadings of the parties, the following issues were framed.
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1. Whether the termination of services of the petitioner by the respondent is violative of

section 25-F/N of the Industrial Disputes Act, 1947?. . OPP.
2. Whether this Court has no jurisdiction to adjudicate upon the dispute involved in the

present reference? .. OPR.
3. Whether the petition is barred by time? .. OPR.
4.  Whether the petitioners had abandoned the job on their own? .. OPR.
5. Relief.

6. It is relevant to state that initially the award was passed by this Court on 11-7-2008
which was set aside by the Hon’ble High Court in CWP No. 1475/2008 dated 20-5-2007 and the
case was remanded to this Court with the direction to give findings on issue no.4 stated
hereinabove as to the abandonment of job by the petitioners. Therefore, this Court again decided
the case vide award dated 6-7-2010 which was also set aside by the Hon’ble High Court in CWP
No. 5884 of 2011-F and CWP No. 2924 of 2011-C dated 12-9-2012. Hon’ble High Court directed
the respondent/State to place on record complete material for the just decision of this case. After
receiving back the file from Hon’ble High Court on remand the case was registered against its old
number and as per directions of Hon’ble High Court respondent produced in evidence the relevant
record of the case. Opportunity was also afforded to the petitioner to file documentary evidence in
order to rebut the documentary evidence filed by the respondent. Consequently, petitioners also
filed on record documents.

7. Thave heard both the parties and gone through the record carefully.

8.  For the reasons to be recorded hereinafter my findings on the aforesaid points are as

under.
Issue No.1:  No.
Issue No.2:  No.
Issue No.3:  No.
Issue No.4:  No.
Relief: Reference answered accordingly in favour of petitioners and against the
respondent per operative part of award.
Reasons for findings
Issue No.1:

9. In support of this issue both the petitioners stepped into the witness box as PW-1 &
PW-2 and deposed that they worked continuously for 240 days in a calendar year. They tendered in
evidence copies of mandays chart Ex. P-1 and Ex. P-2. To rebut the case of petitioners, respondent
examined Shri Ashwani Sharma, JE IPH Sub Division Kandaghat who stated that the petitioners
never completed 240 days in a calendar year.

10. From the careful perusal of Ex. P-1 and Ex. P-2 it is clear that petitioners have not
completed 240 days in a calendar year from 1992 to 1999. In order to get the benefits of section
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25-F of Industrial Disputes Act, 1947, petitioners were to prove that they have completed 240 days
in preceding year from 1-9-1999. But there is no evidence to establish that in the preceding year
from 1-9-1999 both the petitioners have completed 240 days. The petitioners did not produce any
receipt of wages to show that they had worked for 240 days in a calendar year. They also did not
examine any co-worker. Burden was heavily upon the petitioners to prove this issue and in the
absence of specific evidence, petitioners have failed to discharge this burden. Since, the petitioners
have failed to prove that they have worked for 240 days in preceding calendar year from 1-9-1999,
then, they are not entitled to the protection of section 25-F of the Industrial Disputes Act, 1947.
Since, the evidence were led by the petitioner to prove that they have worked continuously for 240
days in a calendar year which is requirement under section 25-F of Industrial Disputes Act, 1947.
This plea of petitioners is sufficient that they have not pressed their claim under section 25-N of
Industrial Disputes Act, 1947.

11. Accordingly, this issue is decided against the petitioners.
Issue No. 2 :

12. After due consideration, I am not in agreement with the plea raised by the respondent
that this court has no jurisdiction. The petitioners have raised an industrial dispute by filing a
demand notice and industrial dispute was accordingly referred by the appropriate government to
this Court for adjudication. It is undisputed fact that both the petitioners were engaged by the
respondent on daily wages basis. Therefore, I am of the opinion that this Court received a proper
reference which can be legally adjudicated upon by this Court. Hence, issue no.2 is answered
against the respondent.

Issue No. 3 :

13. I do not find any evidence on this issue on behalf of respondent. However, being legal
issue I am of the opinion that the provision of limitation Act do not apply to the dispute under I.D
Act as it was held by the Hon’ble Supreme Court in the matter of (1999) 6 SCC 82 that the
provisions of Article 137 of limitation Act, 1963 are not applicable to the proceedings under the ID
Act and the relief under the ID Act cannot be denied merely on the ground of delay. The plea of
delay if raised by the employer is required to be proved as a matter of fact. But in this case
respondent has not led any evidence on this issue of limitation. Consequently, for the aforesaid
reasons, it can be safely concluded that this petition is not time barred. Hence, this issue is decided
against the respondent.

Issue No. 4 :

14. After hearing both the parties and going through the record carefully, I do not find
specific evidence on record to show that petitioner have abandoned the job. Although, RW-1 Shri
Ashwani Sharma, JE IPH Sub Division Kandaghat has stated that petitioner were not retrenched
but they have left their job but at the same time he has admitted in his cross-examination that no
notice was issued to the petitioners regarding their absence from duty. To my mind, if petitioner
had not reported for duty w.e.f. 1-9-1999 then it was obligatory upon the respondent to issue notice
to petitioners to resume the work but no such notice was issued to the petitioners. The evidence on
record is revealing that muster rolls were issued for the month of September, 1999 and in
subsequent month. That means the work was available with the respondent. In the absence of any
specific evidence, I have no hesitation to hold that petitioners had not abandoned the job but in fact
they were retrenched.

15. Now, we have to see whether the retrenchment of petitioners is sustainable under law.
A per the directions of Hon’ble High Court it has to be seen whether the retrenchment of petitioners
is in violation of section 25G & 25-H of the Industrial Disputes Act, 1947.
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16. On behalf of respondent the documents Ex. RX to Ex. RX-19 were filed on record
before this Court after the case was received back from Hon’ble High Court on remand. Ex. RX-12
and Ex. RX-13 are the muster rolls of both the petitioners Baldev Singh and Virender Singh which
establish that they were engaged by the respondent in 1992 and 1995 respectively. Ex. RX-16 to
Ex. RX-18 are the muster rolls of workmen namely Suresh Kumar, Rattan, Vijay and Medh Ram
revealing that they were engaged by the respondent in 1997. That means all the said persons were
engaged after the petitioners and these persons are junior to petitioners.

17. On behalf of petitioners copy of reply Ex. PA-2 was produced in evidence which was
filed by the respondent before Hon’ble High Court in CWP No. 2924 of 2011. In said reply the
respondent has admitted that S/Shri Medh Ram, Suresh Kumar, Joginder etc. were engaged in
1996-1997 and they were not engaged after the abandonment of work by the petitioners. As
discussed hereinabove, it has been held that the petitioners never abandoned the work but they were
in fact retrenched. In the aforesaid reply the respondent has also admitted that the aforesaid workers
were engaged in 1996-1997 and they continuously worked with the respondent. This specific
admission of the part of respondent established that after 1-9-1999 junior workmen to both the
petitioners were retained by the respondent. Both the petitioners when stepped into the witness box
as Pw-1 & PW-2 have also categorically deposed that the junior workmen to them are still
continuing on the rolls of department after their retrenchment and to this effect there is no cross-
examination. Since, the fact stated in examination-inchief by both the petitioners has not been
specifically questioned in cross-examination by the respondent, hence, this fact goes to suggest that
respondent has admitted that junior workmen to both the petitioners were retained in job after
1-9-1999 when both the petitioners were retrenched. Therefore, the retrenchment of petitioners is in
violation of the provisions of section 25-G of the Industrial Disputes Act, 1947 which reads as
under:

“Procedure for retrenchment.- Where any workman in an industrial establishment,
who is a citizen of India, is to be retrenched and he belongs to a particular category of
workmen in that establishment, in the absence of any agreement between the employer
and the workman in this behalf, the employer shall ordinarily retrench the workman
who was the last person to be employed in that category, unless for reasons to be
recorded the employer retrenches any other workman”.

18. The aforesaid provision makes it obligatory on the part of employer o follow the
principle of first come last go. In other words, the junior workman is to retrench first. But in this
case juniors were retained whereas both the petitioners being senior were retrenched. Hence,
termination of both the petitioners w.e.f. 1-9-1999 is against the provisions of section 25-G of
Industrial Disputes Act, 1947 which is not sustainable under law. Hence, this issue is decided in
favour of petitioners.

Relief :

For the reasons recorded hereinabove, the claim of the petitioners is allowed and as such the
termination of services of petitioners w.e.f. 1-9-1999 by the respondent is set aside and the
petitioners are ordered to be reinstated in service with seniority and continuity. However, the
petitioners are not entitled to back wages as it is settled law that back wages cannot be granted
mechanically when the order of termination is declared illegal. Taking into account all the facts and
circumstances of the case, to my mind the petitioners are not entitled to back wages and the
reference is answered in negative. Let a copy of this award be sent to the appropriate government
for publication in official gazette. File, after completion, be consigned to records.

Announced in the open court today on this 17th day of May, 2013.
By order,
Sd/-
Presiding Judge,
Industrial Tribunal-cam-Labour Court, Shimla.
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IN THE COURT OF PURENDER VAIDYA, PRESIDING JUDGE, INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA, (H.P) CAMP AT NALAGARH
Ref. No. 149 of 2007

Instituted on. 14-12-2008
Decided on 15-5-2013

Antu Yadav S/o Shri Kripal yadav, Sidhartha Labour Coloney-106, Village Khera, P.O &
Tehsil Nalagarh, District Solan, HP. .. Petitioner.

Vs

The Managing Director, M/s Sidhartha Super Spinning Mills Ltd., Khera Tehsil Nalagarh,
District Solan, HP. .. Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner : Shri Rupesh Sharma, Advocate.
For respondent : Shri Rajeev Sharma, Advocate.
AWARD

The following reference has been received from appropriate government for adjudication:

“Whether not taking of joining after availing leave on medical ground by the
Management of M/s Sidhartha Super Spinning Mills Ltd., Khera Tehsil Nalagarh,
District Solan, HP of Shri antu yadav S/o Shri Kripal Yadav and finally terminating
his services w.e.f. 16-3-2006 without any charge sheet and enquiry is legal and
justified? If not, what seniority, back wages and service benefits the aggrieved
workman Shri Antu Yadav is entitled to?”

2. The petitioner filed the claim petition stating that he was engaged by the respondent as
operator in the month of December, 1986 and thereafter, the petitioner worked honestly. The
petitioner proceeded on leave w.e.f. 21-1-2006 to 20-2-2006 after getting the same sanctioned from
the respondent management. The petitioner could not join his duties due to his ailment.The
petitioner informed the respondent to extend his leave on the ground of illness vide registered post
dated 21-2-2006. After recovering from illness, the petitioner went to the respondent management
on 20-3-2006 but he was not allowed to join the duties. The petitioner intended to submit medical
certificate but he was not heard and removed from service without any enquiry or chargesheet.
Hence, petitioner challenged his termination w.e.f. 16-3-2006 being illegal. He also prayed to
reinstate him with all consequential benefits including seniority and back wages.

3. The respondent contested the claim petition by filing a reply wherein preliminary
objections as to maintainability and supersession of material facts by the petitioner were taken. On
merits, respondent stated that the petitioner was to join his duties on 21-2-2006 but he did not turn
up and as per standing orders of the respondent the name of workman was to be struck off from the
rolls if he would remain absent for eight consecutive days. The petitioner was wrong doer, hence,
his name was struck off from the roll vide letter dated 17-3-2006. So, there was no illegality in
terminating the services of petitioner. The case of petitioner did not fall under retrenchment as
petitioner himself failed to join his duties due to his own omission. Consequently, respondent
prayed for the dismissal of the petition.
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4. Petitioner filed rejoinder wherein he denied all the averments made by the respondent
in reply and further reasserted the facts already stated by him in claim petition.

5. On the pleadings of the parties, the following issues were framed:—

1.  Whether not taking of joining after availing leave on medical ground by the
management of respondent of petitioner and finally terminating his services w.e.f.
16-3-2006 wihout any chargesheet and enquiry is illegal and unjustified as alleged?

.. OPP.

2. Ifissue no.l is proved to what seniority, back wages and service benefits the petitioner

is entitled to? .. OPP.
3. Whether the petitioner has abandoned the job of his own as alleged? ..OPR.
4.  Whether the petitioner is gainfully employed as alleged? .. OPR.
5. Relief.

6. The aforesaid issues were read over and explained to both the parties. No other issue
was pressed or claimed. Petitioner led evidence on the aforesaid issues whereas respondent failed to
lead any evidence despite affording many opportunities, hence, the evidence of respondent was
closed by the order of the Court.

7. Thave heard both the parties and gone through the record carefully.

8.  For the reasons to be recorded hereinafter my findings on the aforesaid issues are as

under:
Issue No. 1  Yes.
Issue No. 2  Entitled for reinstatement with seniority and continuity but without back
wages.
Issue No.3  No.
Issue No.4  Yes.
Relief. Reference answered in negative against the respondent per operative part of
award.
Reasons for finding
Issue No.l :

9. After hearing both the parties and going through the record carefully, I am of the
considered opinion that the termination of services of petitioner w.e.f. 16-3-2006 is not sustainable
under law, hence liable to be set aside for the reasons to be recorded hereinafter.

10. From the pleadings of the parties, it is not disputed that petitioner joined the
respondent company in December, 1986. It is also undisputed fact that petitioner proceeded on
sanctioned leave w.e.f 21-1-2006 to 20-2-2006 and petitioner could not join his duties on
21-2-2006. As per petitioner he could not recover from illness and he had sent a request through
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registered post, whereas the respondent has taken the plea that petitioner remained absent and as
per standing orders for absence of eight consecutive days, the name of petitioner was struck off
from the rolls of the respondent management.

11. Petitioner Antu Yadav stepped into the witness box as PW-1 and deposed all the facts
as stated by him in claim petition. He produced in evidence the copy of postal receipt Ex. P-1 vide
which he had sent request for extension of leave. The respondent did not dispute that petitioner was
on sanctioned leave w.e.f. 21-1-2006 to 20-2-2006 on the ground of his illness. So, it cannot be held
that the petitioner remained absent willfully from 21-2-2006 onwards. Since, his illness was
accepted by the respondent, therefore, we have to appreciate the request of the petitioner which was
sent through registered post Ex. P-1 that he could not recover from illness, therefore, he had applied
for the extension of leave. The cross-examination of petitioner is suggesting that respondent struck
off the name of petitioner for his absence for more than eight consecutive days in view of standing
orders.

12. The respondent has placed on record the copy of standing orders. Para 13 (g) of
standing orders is revealing that absence in a year for more than eight days without leave being
sanctioned or after leave is refused or absence on account of arrest or detention for more than 15
days would be the ground for termination of workman. These standing orders are revealing that the
absence should be without sanctioned lave. In other words the absence should be willful without
any reason. But in the present case the petitioner was on sanctioned medical leave w.e.f. 21-1-2006
to 20-2-2006. So, after 20-2-2006 without hearing the petitioner it cannot be held that he remained
willfully absent especially when he sent request for extension of leave through registered post.
Here, I am of the opinion that respondent should have issued a notice to the petitioner to join his
duties failing which the presumption could be drawn that petitioner remained willfully absent.
Further, the respondent should have chargesheeted the petitioner for willful absence and the matter
should have been inquired into. In the absence of any show cause notice, chargesheet and enquiry,
the action taken by the respondent against the petitioner is not sustainable being violative of
principle of natural justice. The petitioner has been thrown out from the service without hearing
him. The petitioner was engaged by the respondent in December, 1986. That means he remained in
service for nineteen years. There is nothing on record to show that the past conduct of petitioner is
not good and he was habitual absentee.

13. Consequently, taking into account all the facts it stands established that not taking of
joining after availing leave on medical ground by the respondent of petitioner and finally
terminating his services w.e.f. 16-3-2006 without any chargesheet and enquiry is not sustainable
under law and liable to set aside. Hence, this issue is decided in favour of petitioner and against the
respondent.

Issue No. 2 :

14. For the reason recorded hereinabove while discussing issue no.l, the termination of
services of petitioner w.e.f. 16-3-2006 by the respondent is hereby set aside. As the result, petitioner
is entitled for reinstatement with seniority and continuity. However, the petitioner is not entitled to
back wages as there is nothing on record to suggest that after 16-3-2006 the petitioner was not
gainfully employed. Taking into account all the facts and circumstances of the case, to my mind the
petitioner is not entitled to back wages. Accordingly, this issue is partly decided in favour of
petitioner.

Issue No. 3 :

15. For the reasons recorded hereinabove while deciding issue no.l, this issue is also
decided against the respondent.
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Issue No. 3 :

16. Although, respondent could not lead any evidence to suggest that petitioner was
gainfully employed after his termination but at the same time it cannot be believed that after his
termination on 16-3-2006 petitioner being technical hand remained without job and was unable to
earn his livelihood. Taking into account all the facts and circumstances of the case, to my mind the
petitioner was gainfully employed after this termination w.e.f. 16-3-2006. Accordingly, this issue is
decided in favour of respondent.

Relief :

For the reasons recorded hereinabove, the claim petition is allowed and as such the
termination of services of petitioner from w.e.f. 16-3-2006 by the respondent is set aside and the
petitioner is ordered to be reinstated in service forthwith with seniority and continuity but without
back wages. The reference is answered accordingly in favour of petitioner. Let a copy of this award
be sent to the appropriate government for publication in official gazette. File, after completion, be
consigned to records.

Announced in the open court today on this 15" Day of May, 2013.
By order,
Sd/-

Presiding Judge,
Industrial Tribunal-cam-Labour Court, Shimla.

IN THE COURT OF PURENDER VAIDYA, PRESIDING JUDGE, INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA
Ref. No. 151 of 2006
Instituted on. 18-11-2006
Decided on. 16-5-2013

Kundan Singh S/o Shri Jaiya Ram R/o Village Chanjah, P.O Kulah Sub Tehsil Kupvi,
Tehsil Chopal, District Shimla, HP. .. Petitioner.

Versus

1.  The Managing Director, Himachal Road Transport Corporation, Main Bus Stand
Shimla-3.

2. The Deputy Divisional Manager (Hqurs), Himachal Road Transport Corporation, Head
Office, Shimla-3. .. Respondents.

Reference under section 10 of the Industrial Disputes Act, 1947
For petitioner: Shri M.L Sharma, Ld. Csl.

For respondent: Ex-parte.
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AWARD

The following reference has been received from appropriate government by this court for
adjudication:

“Whether the termination of services of Shri Kundan Singh S/o Shri Haiya Ram
workman by the (1) The Managing Director, Himachal Road Transport Corporation,
Main Bus Stand Shimla-3.

(2) The Deputy Divisional Manager (Hqurs), Himachal Road Transport Corporation, Head
Office, Shimla-3 w.e.f. 24-4-2001 without complying the provisions of the Industrial
Disputes Act, 1947 as alleged by het workman is proper and justified? If not, what
relief of service benefits and amount of compensation the above aggrieved workman is
entitled to?”

2. The petitioner has filed claim petition stating that he was initially appointed as coal
boy by the respondent for 89 days in October, 1995. Thereafter, he was appointed as Peon w.e.f.
16-10-1999 and he continued till 23-4-2001 when his services were wrongly and illegally
terminated by the respondent. The petitioner stated that he completed 240 days in every calendar
year but no notice was served upon him before his termination. Hence, his termination was against
the provisions of Industrial Disputes Act, 1947. Petitioner further stated that the respondent
retained junior person to him thereby violated the principle of last come first go. Consequently,
petitioner prayed to set aside his termination and to reinstate him with all consequential service
benefits.

3. The respondent contested the claim of petitioner by filing a reply wherein preliminary
objections as to maintainability, limitation, false and frivolous nature of claim were raised. On
merits, respondent admitted that the petitioner was engaged as coal boy in 1995 but he was engaged
for 30 days only. The services of petitioner were for specific period, so, after that specific period
his services came to an end. He used to be reemployed as per the work requirement. The petitioner
did not complete 240 days in a calendar year, hence, there was no question of serving any notice
upon him. Respondent denied that junior persons to petitioner were engaged after his termination.
Consequently, respondent prayed for the dismissal of the claim.

4. Petitioner filed rejoinder wherein he denied all the preliminary objections taken by
respondent in reply and further reasserted the facts already stated by him in claim petition.

5. On the pleadings of the parties, the following issues were framed:—
1. Whether the service of petitioner has been illegally temianted w.e.f. 24-4-2001 without
complying with the provisions of Industrial Disputes Act, 1947? If so, its effect?
. OPP.

2. Ifissue no.l is proved in affirmative, to what relief, the petitioner is entitled to? .. OPP.

3. Whether the present petition is not maintainable? .. OPR.

4. Relief.

6. The aforesaid issues were read over and explained to both the parties. No other issue
was pressed or claimed. Both the parties led evidence on the aforesaid issues.
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7. It is relevant to state that initially the claim of petitioner was decided by my Ld.
Predecessor vide award dated 31-8-2009 and the reference was decided accordingly. However, in
CWP No. 7522 of 2011 decided on 30-7-2012, Hon’ble High Court set aside the award and
remanded the same to decide afresh after affording opportunity to both the parties to bring on
record additional material and adduce evidence.

8.  Consequently, the reference was registered against its original number and opportunity
was afforded to both the parties to lead fresh evidence and bring on record fresh record. Both the
parties availed said opportunity and led oral as well as documentary evidence. When the case was
listed for final arguments none appeared on behalf of respondent, hence, respondent was proceeded
against exparte.

9. Thave heard exparte arguments and gone through the record carefully.

10. For the reasons to be recorded hereinafter my findings on the aforesaid issues are as

under:
Issue No. 1  Yes.
Issue No. 2 Entitled for reinstatement with seniority and continuity but without back
wages.
Issue No. 3 No.
Relief : Reference answered in negative against the respondent per operative part of
award.
Reasons for finding
Issue No.l :

11. After hearing both the parties and going through the record carefully, I am of the
considered opinion that the termination of services of petitioner w.e.f. 24-4-2001 is in violation of
the provisions of Industrial Disputes Act, 1947, hence liable to be set aside for the reasons to be
recorded hereinafter.

12. Tt is undisputed fact that petitioner was initially engaged as coal boy by the respondent
in 1995 and thereafter he was appointed as Peon. The petitioner has stepped into the witness box as
PW-1 and deposed all the facts stated by him in his claim petition. He produced in evidence copies
of his appointment orders from time to time Ex. PW-1/B to Ex. PW-1/J. The careful perusal of
these orders are revealing that initially on 16-10-1999 the petitioner was appointed as part time
peon for 89 days till 12-1-2000 and thereafter, from 13-1-2000 to 10-4200. Then he was again
engaged as part time peon for 89 days w.e.f. 1-5-2000 to 28-7-2000. Lastly, he was engaged for 89
days w.e.f. 27-10-200 to 23-1-2001. These different orders after regular breaks are revealing that
only notional breaks were given to the petitioner in order to defeat the statutory provisions of the
Industrial Disputes Act, 1947. It is settled law that these breaks cannot be taken into account to give
any benefit to the respondent i.e the employer. Here, I am supported by the law laid down by their
Lordships of Hon’ble Supreme Court reported in Haryana State Electronics Development
Corporation Limited Vs Mamnl, (2006) 9 SCC 434. that appointment for a short period (89 days)
and termination of services at the end of the said period and reappointment after a gap of one day,
such action of termination and reappointment repeated again and again for a period of about one
year and a half year, in such circumstances, the Hon’ble Supreme Court has held the termination
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not bonafide but adopted to defeat the object of the Act. Thus it is not covered by section 2 (00)
(bb) of the Industrial Disputes Act, 1947. Their lordships of the Hon’ble Supreme Court has held as
under:—

“Section 2(00) (bb) of the Industrial Disputes Act reads as under:

“2. (00) (bb) termination of the services of the workman as a result of the non-renewal of
the contract of employment between the employer and the workman concerned on its
expiry of such contract being terminated under a stipulation in that behalf contained
therein.”

“...It is not possible for us to accept the aforesaid plea raised at the hands of the
management on account of the fact that the factual position, which has not been
disputed, reveals that the respondent workman was repeatedly working on 89 days
basis. It is, therefore, clear that the intention of the management was not to engage the
respondent workman for a specified period, as alleged, but was to defeat the rights
available to her under section 25-F of the Act. The aforesaid practice at the hands of
the petitioner management to employ the workman repeatedly after notional break
clearly falls within the ambit and scope of unfair labour practice.”

Similarly our own Hon’ble High Court in case shri Manoj Kumar sharma Vs. HRTC &
Another in CWP No. 39 of 06 dated 28-5-2007 has held that the intention of the
management was not to engage the respondent workman for a specified period was to
defeat the rights of a workman under section 25-F of the Act as in that case also the
petitioner was initially appointed for 89 days and after giving him fictional breaks,
reappointed for another 89 days followed by one year appointment. The practice has
been adopted by the management of HRTC to defeat the provisions of section 25-F of
the Industrial Disputes Act, 1947 which amounts to unfair labour practice. In the
instant case also the petitioner was initially appointed for 89 days and after giving him
notional breaks, reappointment for another 89 days followed by others appointments
for 89 days as is evident from Ex. PW-1/B to Ex. PW-1/J.

13. On behalf of respondent RW-1 Shri Dharm Pal appeared into the witness and deposed
that he only brought the record of services of petitioner till 30-4-1997 and he did not bring the
subsequent record. Although, the aforesaid appointment letters of petitioner are revealing that
petitioner was engaged as part time peon but there is nothing in appointment letters for how many
hours the petitioner was required to work in a day. The petitioner in his testimony has categorically
deposed that the post of peon in respondent corporation is still vacant. That means the work is still
available but respondent has not given appointment to the petitioner after 23-1-2001 it shows
melafide on the part of respondent.

14. The petitioner has also placed on record copy of award passed by this Court in
reference no. 228 of 2002 dated 9-8-2009 wherein similarly placed peon who was engaged as part
time basis namely Naresh Kumar was given the relief. His termination by the respondent was set
aside being violative of provisions of section 25-F of Industrial Disputes Act, 1947.

15. For the aforesaid reasons the notional breaks in service of petitioner after 89 days
cannot be looked into. To my mind, petitioner has continuously worked in 2000-01 for more than
240 days in a calendar year prior to his termination w.e.f. 24-1-2001. It is undisputed fact that no
notice was served upon the petitioner before his termination. Under section 25-F of Industrial
Disputes Act, 1947 the respondent was required to serve one month’s notice to the petitioner or in
lieu of that to pay one month’s wages and compensation. But no steps were taken by the
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respondent. Consequently, taking into account all the facts, the termination of services of petitioner
w.e.f. 24-4-2001 is hereby set aside being violative of provisions of section 25-F of Industrial
Disputes Act, 1947, hence, issue no. 1 is decided in favour of petitioner and against the respondent.

Issue No. 2 :

16. For the reason recorded hereinabove while discussing issue no.l, the termination of
services of petitioner w.e.f. 24-4-2001 by the respondent is hereby set aside. As the result, petitioner
is entitled for reinstatement with seniority and continuity. However, the petitioner is not entitled to
back wages as it is settled law that back wages cannot be granted mechanically when the order of
termination is declared illegal. Taking into account all the facts and circumstances of the case, to
my mind the petitioner is not entitled to back wages. Accordingly, this issue is decided in favour of
petitioner.

Issue No. 3 :

17. There is nothing on record to suggest that the claim of petitioner is not maintainable,
hence this issue is decided against the respondent.

Relief :

For the reasons recorded hereinabove, the claim petition is allowed and as such the
termination of services of petitioner from 24-4-2001 by the respondent is set aside and the
petitioner is ordered to be reinstated in service forthwith with seniority and continuity but without
back wages and as such the reference is answered accordingly in favour of petitioner. Let a copy of
this award be sent to the appropriate government for publication in official gazette. File, after
completion, be consigned to records.

Announced in the open court today on this 16" Day of May, 2013.
By order,
Sd/-

Presiding Judge,
Industrial Tribunal-coam-Labour Court, Shimla.

IN THE COURT OF PURENDER VAIDYA, PRESIDING JUDGE, INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA, (H.P)
Ref. No. 29 of 2011
Instituted on. 22-6-2011
Decided on 16-5-2013

Mahima Chand S/o Shri Tota Ram R/o Village Ghaina, P.O Rama, Tehsil Nahan District
Sirmour, HP. .. Petitioner.

Vs.

The Collector of Forest Settlement Solan and Sirmour at Nahan, District Sirmour, H.P.
.. Respondent.
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Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner : Shri R.L Garg, Advocate.
For respondent : Shri Jagdish Kanwar, Dy. DA.
AWARD

The following reference has been received from appropriate government for adjudication:

“Whether the verbal termination of the services of Shri Mahima Chand S/o Shri Tota
Ram chainman by the Collector, Forest Settlement Solan and Sirmour at Nahan
District Sirmour, H.P w.e.f. year, 2007 without serving notice, without holding enquiry
and without complying with the provisions of the Industrial Disputes Act, 1947,
whereas person junior to him have been retained by the employer, as alleged by the
workman is legal and justified? If not, what back wages, service benefits and relief the
above named workman is entitled to?”

2. The petitioner filed the claim petition stating that he was engaged on daily wage basis
by the respondent in the month of January, 1995. The petitioner used to work for number of days
since 1995 to 2008. It is further alleged that the respondent did not follow the principle of last come
first go as junior workmen to petitioner namely Shyam Singh, Ramesh Kumar, Sukhbir Singh, Man
Singh and Rameshwar are still working with the respondent and even their services have been
regularized on completion of eight years of service, hence, the retrenchment of petitioner was
illegal. Consequently, petitioner filed the claim petition challenging his termination and he further
prayed that he be reinstated in service with all consequential benefits.

3. The respondents contested the claim petition by filing a reply wherein preliminary
objection as to maintainability was taken. The respondent also stated that the petitioner was
engaged in seasonal work on daily wages and in fact the petitioner did not complete 240 days in a
calendar year prior to his retrenchment. At the end of every season, the services of petitioner were
not required, so, there was no termination or retrenchment of the petitioner. All the labourers were
engaged in accordance with seniority. On merits, the respondent stated that the petitioner was
engaged in the year 1995 and worked upto year 2008 with intermediate breaks. The petitioner never
completed 240 days in twelve calendar months in each calendar year. It is stated that the only those
daily waged mazdoors who have fulfilled the terms and conditions of eight years of continuous
service with 240 days in a calendar year have been regularized. The engagement and
disengagement of the workers was done as per the principle of last come first go. No juniors to the
petitioner were retained. Consequently, respondent prayed for the dismissal of the claim petition.

4. Petitioner filed rejoinder wherein he denied all the preliminary objections taken by the
respondent in reply and further reasserted the averments already made in the claim petition.

5. On the pleadings of the parties, the following issues were framed.

1. Whether the termination of the petitioner by the respondent w.e.f. year 2007 is in
violation of the provisions of Industrial Disputes Act, 1947 ? .. OPP.

2. Ifissue no.l is proved in affirmative to what relief the petitioner is entitled to? . . OPP.

3. Relief.
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6. The aforesaid issues were read over and explained to both the parties. No other issue
was pressed or claimed. Evidence of both the parties on the aforesaid issues were recorded.

7. Thave heard both the parties and gone through the record carefully.

8. For the reasons to be recorded hereinafter my findings on the aforesaid issues are as

under:
Issue No. 1 : Yes.
Issue No. 2 : Entitled for reinstatement with seniority and continuity but without back
wages.
Relief . Reference answered in negative per operative part of award.
Reasons for finding
Issue No. 1 :

9. After hearing both the parties and going through the record carefully, I am of the
considered opinion that the termination of petitioner w.e.f. year, 2007 by the respondent is against
the provisions of Industrial Disputes Act, 1947, hence, the same is not sustainable under law, for
the reasons to be recorded hereinafter.

10. There is no dispute that petitioner was a daily waged workman under the respondent
department. Petitioner himself stepped into the witness box as PW-1 and deposed all the facts
which have been stated by him in claim petition. However, on the other hand, on behalf of
respondent RW-1 Shri Sunikl Kumar Dy. Ranger, Nahan was examined who deposed that
petitioner was engaged in 1995 on daily wages basis for seasonal work. PW-2 Shri krishan Kumar
has proved the copy list seniority list Ex. P-1 of petitioner which was signed by him. From the
testimony of RW-1 Shri Sunil Kumar as well as seniority list Ex. P-1, it is clear that the petitioner
has not worked for 240 days in a calendar year prior to his retrenchment. Petitioner could not
produce any evidence to prove that he worked for 240 days prior to his termination in a calendar
year. It is well settled that where the workman has not produced any evidence to show that he had
worked for more than 240 working days preceding his termination, the petitioner is not entitled to
any protection under section 25-F of the Industrial Disputes Act, 1947. Here, I am supported by law
laid down by Hon’ble Supreme Court reported in AIR 2006 S.C. 110 in which it was held that:—

“In case workman claims to have worked for more than 10 years as daily wager—
Apart from oral evidence workman has not produced any evidence to prove fact that
he has worked for 240 days---No proof of receipt of salary or wages or any record or
order in that regard was produced: no co-worker was examined; muster roll produced
by employer has not been contradicted—Workman has failed to discharge his burden
that he was in employment for 240 days during preceding 12 months of date of
termination of his service—Workman not entitled for protection of Section 25-F
before his service was terminated.”

Since the petitioner has failed to prove on record that he had worked for 240 days in a
calendar year prior to his retrenchment, therefore, there was no occasion and legal requirement for
the respondent to serve a notice upon him as envisaged under section 25-F of Industrial Disputes
Act, 1947.

11. However, at the same time, I find sufficient evidence on record to establish that after
the termination of petitioner, respondent engaged new workmen. RW-1 Shri Sunil Kumar in his
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cross-examination has admitted that petitioner had worked w.e.f 1995 to 2008 and S/Shri Shyam
Singh, Ramesh Kumar and Sukhbir Singh daily wagers were engaged for the first time in 1999.
This witness has further admitted that no notice was served upon the petitioner to resume his duties.
PW-2 Shri Krishan kumar produced seniority list of daily wagers Ex. P-1 which is revealing that
workmen junior to petitioner are still working with the respondent. This fact established that when
the petitioner was retrenched in 2007, junior workmen to him were retained in employment by the
respondent. This is violation of section 25-G of Industrial Disputes Act, 1947 which envisaged the
principle of first come last go. Since, the aforesaid juniors were retained by the respondent in
employment, so, the respondent could have easily retrenched them in the year of 2007 when the
petitioner was retrenched. Petitioner being the senior was entitled to be retained by the respondent.
RW-1 has stated that no notice to recall the petitioner was given. Therefore, the retrenchment of
petitioner is in violation of the provisions of section 25-G of the Industrial Disputes Act, 1947
which reads as under:

“Procedure for retrenchment.- Where any workman in an industrial establishment,
who is a citizen of India, is to be retrenched and he belongs to a particular category of
workmen in that establishment, in the absence of any agreement between the employer
and the workman in this behalf, the employer shall ordinarily retrench the workman
who was the last person to be employed in that category, unless for reasons to be
recorded the employer retrenches any other workman”.

12. Accordingly, for the reasons discussed hereinabove, the termination of services of
petitioner w.e.f. year 2007 is no sustainable under law being in violation of section 25-G of
Industrial Disputes Act,1947. Hence, this issue is decided in favour of petitioner.

Issue No. 2 :

13. For the reason recorded hereinabove while discussing issue no.l, the termination of
services of petitioner w.e.f. year 2007 by the respondent is hereby set aside and the petitioner is
held entitled to be reinstated in service with seniority and continuity. However, the petitioner is not
entitled to back wages as it is settled law that back wages cannot be granted mechanically when the
order of termination is declared illegal. Taking into account all the facts and circumstances of the
case, to my mind the petitioner is not entitled to back wages. Accordingly, this issue is decided in
favour of petitioner.

Relief :

For the reasons recorded hereinabove, the claim of the petitioner is allowed and as such the
termination of services of petitioner w.e.f. year, 2007 by the respondent is set aside and the
petitioner is ordered to be reinstated in service with seniority and continuity but without back
wages and the reference is answered in negative. Let a copy of this award be sent to the appropriate
government for publication in official gazette. File, after completion, be consigned to records.

Announced in the open court today on this 16" day of May, 2013.

By order,

Sd/-

Presiding Judge,

Industrial Tribunal-cum-Labour Court, Shimla.



1512 RIoIY=, fArerd Uael, 7 S, 2013 /17 SIS 1935

IN THE COURT OF PURENDER VAIDYA, PRESIDING JUDGE, INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA, (H.P)

Ref. No. 30 of 2011
Instituted on. 22-6-2011
Decided on 16-5-2013

Pawan Kumar S/o Shri Phool Singh R/o House No. 2165/12 Katch Tank Nahan District
Sirmour, HP. .. Petitioner.

Vs

The Collector of Forest Settlement Solan and Sirmour at Nahan, District Sirmour, H.P.
.. Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner : Shri R.L Garg, Advocate.
For respondent : Shri Jagdish Kanwar, Dy. DA.
AWARD

The following reference has been received from appropriate government for adjudication:

“Whether the verbal termination of the services of Shri Pawan Kumar S/o Phool
Singh chainman by the Collector, Forest Settlement Solan and Sirmour at Nahan
District Sirmour, H.P w.e.f. year, 2005 without serving notice, without holding enquiry
and without complying with the provisions of the Industrial Disputes Act, 194,
whereas person junior to him have been retained by the employer, as alleged by the
workman is legal and justified? If not, what back wages, service benefits and relief the
above named workman is entitled to?”

2. The petitioner filed the claim petition stating that he was engaged on daily wage basis
by the respondent and worked till Jan., 1998. Thereafter, the petitioner worked continuously till
2005. It is further alleged that the respondent did not follow the principle of last come first go as
junior workmen to petitioner namely Shyam Singh, Ramesh Kumar, Sukhbir Singh, Man Singh and
Rameshwar are still working with the respondent and even their services have been regularized on
completion of eight years of service, hence, the retrenchment of petitioner was illegal.
Consequently, petitioner filed the claim petition challenging his termination and he further prayed
that he be reinstated in service with all consequential benefits.

3. The respondents contested the claim petition by filing a reply wherein preliminary
objection as to maintainability was taken. The respondent also stated that the petitioner was
engaged in seasonal work on daily wages and in fact the petitioner did not complete 240 days in a
calendar year prior to his retrenchment. At the end of every season, the services of petitioner were
not required, so, there was no termination or retrenchment of the petitioner. All the labourers were
engaged in accordance with seniority. On merits, the respondent stated that the petitioner was
engaged in the year 1998 and worked upto year 2008 with intermediate breaks. The petitioner never
completed 240 days in twelve calendar months in each calendar year. It is stated that the only those
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daily waged mazdoors who have fulfilled the terms and conditions of eight years of continuous
service with 240 days in a calendar year have been regularized. The engagement and
disengagement of the workers was done as per the principle of last come first go. No juniors to the
petitioner were retained. Consequently, respondent prayed for the dismissal of the claim petition.

4. Petitioner filed rejoinder wherein he denied all the preliminary objections taken by the
respondent in reply and further reasserted the averments already made in the claim petition.

5. On the pleadings of the parties, the following issues were framed.

1. Whether the termination of the petitioner by the respondent w.e.f. year 2005 is in
violation of the provisions of Industrial Disputes Act, 19477 .. OPP.

2. Ifissue no.l is proved in affirmative to what relief the petitioner is entitled to?
..OPP.

3. Relief.

6. The aforesaid issues were read over and explained to both the parties. No other issue
was pressed or claimed. Evidence of both the parties on the aforesaid issues were recorded.

7. Thave heard both the parties and gone through the record carefully.

8.  For the reasons to be recorded hereinafter my findings on the aforesaid issues are as

under:
Issue No. 1 :Yes.
Issue No. 2 : Entitled for reinstatement with seniority and continuity but without back
wages.
Relief . Reference answered in negative per operative part of award.
Reasons for finding
Issue No.1 :

9. After hearing both the parties and going through the record carefully, I am of the
considered opinion that the termination of petitioner w.e.f. year, 2005 by the respondent is against
the provisions of Industrial Disputes Act, 1947, hence, the same is not sustainable under law, for
the reasons to be recorded hereinafter.

10. There is no dispute that petitioner was a daily waged workman under the respondent
department. Petitioner himself stepped into the witness box as PW-1 and deposed all the facts
which have been stated by him in claim petition. However, on the other hand, on behalf of
respondent RW-1 Shri Sunil Kumar Dy. Ranger, Nahan was examined who deposed that petitioner
was engaged in 1998 on daily wages basis for seasonal work. PW-2 Shri krishan Kumar has proved
the copy list seniority list Ex. P-1 of petitioner which was signed by him. From the testimony of
RW-1 Shri Sunil Kumar as well as seniority list Ex. P-1, it is clear that the petitioner has not
worked for 240 days in a calendar year prior to his retrenchment. Petitioner could not produce any
evidence to prove that he worked for 240 days prior to his termination in a calendar year. It is well
settled that where the workman has not produced any evidence to show that he had worked for
more than 240 working days preceding his termination, the petitioner is not entitled to any
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protection under section 25-F of the Industrial Disputes Act, 1947. Here, I am supported by law
laid down by Hon’ble Supreme Court reported in AIR 2006 S.C. 110 in which it was held that:—

“In case workman claims to have worked for more than 10 years as daily wager—
Apart from oral evidence workman has not produced any evidence to prove fact that
he has worked for 240 days---No proof of receipt of salary or wages or any record or
order in that regard was produced: no co-worker was examined; muster roll produced
by employer has not been contradicted—Workman has failed to discharge his burden
that he was in employment for 240 days during preceding 12 months of date of
termination of his service—Workman not entitled for protection of Section 25-F
before his service was terminated.”

Since the petitioner has failed to prove on record that he had worked for 240 days in a
calendar year prior to his retrenchment, therefore, there was no occasion and legal requirement for
the respondent to serve a notice upon him as envisaged under section 25-F of Industrial Disputes
Act, 1947.

11. However, at the same time, I find sufficient evidence on record to establish that after
the termination of petitioner, respondent engaged new workmen. RW-1 Shri Sunil Kumar in his
cross-examination has admitted that petitioner had worked w.e.f. 1998 to 2008 and S/Shri Ramesh
and Sukhbinder etc. daily wagers were engaged for the first time in 1999. This witness has further
admitted that no notice was served upon the petitioner to resume his duties. PW-2 Shri Krishan
kumar produced seniority list of daily wagers Ex. P-1 which is revealing that workmen junior to
petitioner are still working with the respondent. This fact established that when the petitioner was
retrenched in 2005, junior workmen to him were retained in employment by the respondent. This is
violation of section 25-G of Industrial Disputes Act, 1947 which envisaged the principle of first
come last go. Since, the aforesaid juniors were retained by the respondent in employment, so, the
respondent could have easily retrenched them in the year of 2005 when the petitioner was
retrenched. Petitioner being the senior was entitled to be retained by the respondent. RW-1 has
stated that no notice to recall the petitioner was given. Therefore, the retrenchment of petitioner is
in violation of the provisions of section 25-G of the Industrial Disputes Act, 1947 which reads as
under:

“Procedure for retrenchment.- Where any workman in an industrial establishment,
who is a citizen of India, is to be retrenched and he belongs to a particular category of
workmen in that establishment, in the absence of any agreement between the employer
and the workman in this behalf, the employer shall ordinarily retrench the workman
who was the last person to be employed in that category, unless for reasons to be
recorded the employer retrenches any other workman”.

12. Accordingly, for the reasons discussed hereinabove, the termination of services of
petitioner w.e.f. year 2005 is no sustainable under law being in violation of section 25-G of
Industrial Disputes Act, 1947. Hence, this issue is decided in favour of petitioner.

Issue No. 2 :

13. For the reason recorded hereinabove while discussing issue no.l, the termination of
services of petitioner w.e.f. year 2005 by the respondent is hereby set aside and the petitioner is
held entitled to be reinstated in service with seniority and continuity. However, the petitioner is not
entitled to back wages as it is settled law that back wages cannot be granted mechanically when the
order of termination is declared illegal. Taking into account all the facts and circumstances of the
case, to my mind the petitioner is not entitled to back wages. Accordingly, this issue is decided in
favour of petitioner.
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Relief :

For the reasons recorded hereinabove, the claim of the petitioner is allowed and as such the
termination of services of petitioner w.e.f. year, 2005 by the respondent is set aside and the
petitioner is ordered to be reinstated in service with seniority and continuity but without back
wages and the reference is answered in negative. Let a copy of this award be sent to the appropriate
government for publication in official gazette. File, after completion, be consigned to records.

Announced in the open court today on this 16 th day of May, 2013.

By order,
Sd/-
Presiding Judge,

Industrial Tribunal-cum-Labour Court,
Shimla. Camp at Nahan .

IN THE COURT OF PURENDER VAIDYA, PRESIDING JUDGE, INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA, (H.P)
Ref. No. 50 of 2011
Instituted on. 1-11-2011
Decided on 16-5-2013

Sukh Dev S/o late shri Munna Ram R/o Village Kotrdi Kanlog P.O Rama, Tehsil Nahan
District Sirmour, HP. . . Petitioner.

Vs.
1. The Collector Forest Settlement Solan and Sirmour at Nahan, District Sirmour, H.P.

2. The Assistant Conservator of Forest Settlement Solan and Sirmour at Nahan, District
Sirmour, H.P. .. Respondents.

Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner : Shri R.L Garg, Advocate.
For respondent : Shri Jagdish Kanwar, Dy. DA.
AWARD

The following reference has been received from appropriate government for adjudication:

“Whether the termination of the services of Shri Sukh Dev S/o Munna Ram chainman
R/o Village Kotrdi Kanlog P.O Rama, Tehsil Nahan District Sirmour, HP by the (i)
Collector, Forest Settlement Solan and Sirmour at Nahan District Sirmour, H.P (ii)
the Assistant Conservator of Forest Settlement Solan and Sirmour at Nahan, District
Sirmour, H.P. from, time to time w.e.f. 1998 to 2007 and finally w.e.f. 17-2-2008
without complying with the provisions of the Industrial Disputes Act, 1947, is legal and
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justified? If not, what relief of reinstatement and other service benefits Shri Sukh Dev
workman is entitled to?”

2. The petitioner filed the claim petition stating that he was engaged on daily wage basis
by the respondent w.e.f. 1995. The petitioner used to work for number of days since 1995 to 2008.
It is further alleged that the respondent did not follow the principle of last come first go as junior
workmen to petitioner namely Shyam Singh, Ramesh Kumar, Sukhbir Singh, Man Singh and
Rameshwar are still working with the respondent and even their services have been regularized on
completion of eight years of service, hence, the retrenchment of petitioner was illegal.
Consequently, petitioner filed the claim petition challenging his termination and he further prayed
that he be reinstated in service with all consequential benefits.

3. The respondents contested the claim petition by filing a reply wherein preliminary
objection as to maintainability was taken. The respondent also stated that the petitioner was
engaged in seasonal work on daily wages and in fact the petitioner did not complete 240 days in a
calendar year prior to his retrenchment. At the end of every season, the services of petitioner were
not required, so, there was no termination or retrenchment of the petitioner. All the labourers were
engaged in accordance with seniority. On merits, the respondent stated that the petitioner was
engaged in the year 1995 and worked upto year 2008 with intermediate breaks. The petitioner never
completed 240 days in twelve calendar months in each calendar year. It is stated that the only those
daily waged mazdoors who have fulfilled the terms and conditions of eight years of continuous
service with 240 days in a calendar year have been regularized. The engagement and
disengagement of the workers was done as per the principle of last come first go. No juniors to the
petitioner were retained. Consequently, respondent prayed for the dismissal of the claim petition.

4. Petitioner filed rejoinder wherein he denied all the preliminary objections taken by the
respondent in reply and further reasserted the averments already made in the claim petition.

5. On the pleadings of the parties, the following issues were framed.

1. Whether the termination of the petitioner by the respondents from time to time w.e.f.
1998 to 2007 and finally w.e.f 17-2-2008 is in violation of the provisions of Industrial
Disputes Act, 1947 ? . . OPP.

2. Ifissue no.l is proved in affirmative to what relief the petitioner is entitled to?
. OPP.

3. Whether the petitioner was engaged for seasonal work? If so, its effect? .. OPR.
4. Relief.

6. The aforesaid issues were read over and explained to both the parties. No other issue
was pressed or claimed. Evidence of both the parties on the aforesaid issues were recorded.

7. T have heard both the parties and gone through the record carefully.

8.  For the reasons to be recorded hereinafter my findings on the aforesaid issues are as
under:

Issue No. o1 Yes.

Issue No. 2  : Entitled for reinstatement with seniority and continuity but without back
wages.
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Issue No . 3
Relief : Reference answered in negative per operative part of award.
Reasons for finding
Issue No.l :

9. After hearing both the parties and going through the record carefully, I am of the
considered opinion that the termination of petitioner w.e.f. 17.2.2008 by the respondent is against
the provisions of Industrial Disputes Act, 1947, hence, the same is not sustainable under law, for
the reasons to be recorded hereinafter.

10. There is no dispute that petitioner was a daily waged workman under the respondent
department. Petitioner himself stepped into the witness box as PW-1 and deposed all the facts
which have been stated by him in claim petition. However, on the other hand, on behalf of
respondent RW-1 Shri Sunikl Kumar Dy. Ranger, Nahan was examined who deposed that
petitioner was engaged in 1995 on daily wages basis for seasonal work. PW-2 Shri krishan Kumar
has proved the copy list seniority list Ex. P-1 of petitioner which was signed by him. From the
testimony of RW-1 Shri Sunil Kumar as well as seniority list Ex. P-1, it is clear that the petitioner
has not worked for 240 days in a calendar year prior to his retrenchment. Petitioner could not
produce any evidence to prove that he worked for 240 days prior to his termination in a calendar
year. It is well settled that where the workman has not produced any evidence to show that he had
worked for more than 240 working days preceding his termination, the petitioner is not entitled to
any protection under section 25-F of the Industrial Disputes Act, 1947. Here, I am supported by law
laid down by Hon’ble Supreme Court reported in AIR 2006 S.C. 110 in which it was held that:—

“In case workman claims to have worked for more than 10 years as daily wager—
Apart from oral evidence workman has not produced any evidence to prove fact that
he has worked for 240 days---No proof of receipt of salary or wages or any record or
order in that regard was produced: no co-worker was examined; muster roll produced
by employer has not been contradicted—Workman has failed to discharge his burden
that he was in employment for 240 days during preceding 12 months of date of
termination of his service—Workman not entitled for protection of Section 25-F
before his service was terminated.”

Since the petitioner has failed to prove on record that he had worked for 240 days in a
calendar year prior to his retrenchment, therefore, there was no occasion and legal requirement for
the respondent to serve a notice upon him as envisaged under section 25-F of Industrial Disputes
Act, 1947.

11. However, at the same time, I find sufficient evidence on record to establish that after
the termination of petitioner, respondent engaged new workmen. RW-1 Shri Sunil Kumar in his
cross-examination has admitted that petitioner had worked w.e.f. 1995 to 2006 and S/Shri Shyam
Singh, Ramesh Kumar and Sukhbir Singh daily wagers were engaged for the first time in 1999.
This witness has further admitted that no notice was served upon the petitioner to resume his duties.
PW-2 Shri Krishan kumar produced seniority list of daily wagers Ex. P-1 which is revealing that
workmen junior to petitioner are still working with the respondent. This fact established that when
the petitioner was retrenched on 17-2-2008, junior workmen to him were retained in employment
by the respondent. This is violation of section 25-G of Industrial Disputes Act, 1947 which
envisaged the principle of first come last go. Since, the aforesaid juniors were retained by the
respondent in employment, so, the respondent could have easily retrenched them in the year of
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2008 when the petitioner was retrenched. Petitioner being the senior was entitled to be retained by
the respondent. RW-1 has stated that no notice to recall the petitioner was given. Therefore, the
retrenchment of petitioner is in violation of the provisions of section 25-G of the Industrial
Disputes Act, 1947 which reads as under:

“Procedure for retrenchment.- Where any workman in an industrial establishment,
who is a citizen of India, is to be retrenched and he belongs to a particular category of
workmen in that establishment, in the absence of any agreement between the employer
and the workman in this behalf, the employer shall ordinarily retrench the workman
who was the last person to be employed in that category, unless for reasons to be
recorded the employer retrenches any other workman”.

12. Accordingly, for the reasons discussed hereinabove, the termination of services of
petitioner from time to time w.e.f. 1998 to 2007 and finally w.e.f. 17-2-2008 is no sustainable under
law being in violation of section 25-G of Industrial Disputes Act, 1947. Hence, this issue is decided
in favour of petitioner.

Issue No. 2 :

13. For the reason recorded hereinabove while discussing issue no.l1, the termination of
services of from time to time w.e.f. 1998 to 2007 and finally w.e.f. 17-2-2008 by the respondent is
hereby set aside and the petitioner is held entitled to be reinstated in service with seniority and
continuity. However, the petitioner is not entitled to back wages as it is settled law that back wages
cannot be granted mechanically when the order of termination is declared illegal. Taking into
account all the facts and circumstances of the case, to my mind the petitioner is not entitled to back
wages. Accordingly, this issue is decided in favour of petitioner.

Issue No. 3 :

14. For the reasons recorded herein above while discussing issue no.1, it cannot be held
that the petitioner was engaged for seasonal work, hence, this issue is decided against the
respondent.

Relief :

For the reasons recorded hereinabove, the claim of the petitioner is allowed and as such the
termination of services of petitioner from time to time w.e.f. 1998 to 2007 and finally w.e.f-
17-2-2008 by the respondent is set aside and the petitioner is ordered to be reinstated in service
with seniority and continuity but without back wages and the reference is answered in negative. Let
a copy of this award be sent to the appropriate government for publication in official gazette.

File, after completion, be consigned to records.
Announced in the open court today on this 16 th day of May, 2013.

By order,

Sd/-

Presiding Judge,

Industrial Tribunal-cum-Labour Court, Shimla.

IN THE COURT OF PURENDER VAIDYA, PRESIDING JUDGE, INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA, (H.P)

Ref. No. 100 of 2011

Instituted on. 23-6-2011
Decided on 18-5-2013
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Liyakat Ali S/o Shri Barkat Ali, R/o Village Palohri, P.O Darpur, Tehsil Paonta Sahib,
District Sirmour, HP. .. Petitioner.

Vs.
1. T he Divisional Forest officer (Wild Life) Khalini Shimla-2.

2. The Range Officer (Wild Life) Simblebara Nursury, Paonta Sahib, District Sirmour,
H.P. .. Respondents.

Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner : Shri O.P Sharma, Advocate.
For respondent : Shri Jagdish Kanwar, Dy. DA.
AWARD

The following reference has been received from appropriate government for adjudication:

“Whether the initial date of engagement of Shri Liyakat Ali S/o Shri Barkat Ali under
the employment of The Divisional Forest Officer (Wild Life) Khalini Shimla-2 H.P and
The Range Officer, Wild Life, Simblebara Nursury, Tehsil Paonta Sahib, District
Sirmour HP is January, 2007 or March, 2008?

“Whether termination of the services of Shri Liyakat Ali S/o Shri Barkat Ali by the
Divisional Forest Officer (Wild Life) Khalini Shimla-2 H.P and the Range Officer,
Wild Life, Simblebara Nursury, Tehsil Paonta Sahib, District Sirmour HP without
complying the provisions of the Industrial Disputes Act, 1947 w.e.f. September, 2009 as
alleged by the workman is legal and justified? If not, what relief of service benefits and
compensation the above workman is entitled to?”

2. The petitioner filed the claim petition stating that he was engaged in Simbalwala
Sanctuary w.e.f- Jan., 2008 and he worked continuously till November, 2010. He was terminated
without following the mandatory provisions of Industrial Disputes Act, 1947. He completed 240
days in a calendar year but no notice was served upon him. The respondent did not follow the
principle of last come first go and junior workmen to petitioner were still working with the
respondent after the retrenchment of petitioner. Hence, petitioner prayed to set aside his termination
and to reinstate him with all consequential benefits.

3. The respondents contested the claim petition by filing a reply wherein preliminary
objection as to maintainability was taken. On merits it was stated that the petitioner was engaged in
March, 2008 and not in Jan., 2008. The petitioner only worked for few months and did not
complete 240 days in a calendar year. The petitioner himself abandoned the job and he was never
terminated. It was further stated that no juniors to petitioner were engaged or working with the
respondent. Consequently, no provision of Industrial Disputes Act, 1947 was violated by the
respondent, hence, respondent prayed for the dismissal of the claim petition.

4.  Petitioner did not file rejoinder. On the pleadings of the parties, the following issues
were framed.

1. Whether the initial engagement of the petitioner is January, 2007 or March, 2008?
..OPP.
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2. Whether the termination of services of petitioner by the respondents w.e.f. September,
20009 is in violation of the provisions of Industrial Disputes Act, 19477 .. OPP.

3. Ifissue no.l & 2 are proved in affirmative to what relief the petitioner is entitled to?
.. OPP.
4. Relief.

5. The aforesaid issues were read over and explained to both the parties. No other issue
was pressed or claimed. Evidence of both the parties on the aforesaid issues were recorded.

6. Ihave heard both the parties and gone through the record carefully.

7.  For the reasons to be recorded hereinafter my findings on the aforesaid issues are as

under:
Issue No. 1 : Petitioner was engaged in March, 2008.
Issue No.2 : No.
Issue No. 3 : Not entitled to any relief.
Relief : Reference answered in affirmative against the petitioner per operative part
of award.
Reasons for finding
Issue No.l :

8.  The petitioner has alleged that he was engaged by the respondent in Jan., 2008 whereas
respondent stated the petitioner was engaged in March, 2008. Petitioner stepped into the witness
box as Pw-1 and deposed that he worked with the respondent w.e.f- 1-1-2008. This version of
petitioner has been disputed by the respondent as evident from the cross-examination of petitioner.

9.  On behalf of respondent RW-1 Laiq Ram, Dy. Ranger stepped into the witness box and
he categorically deposed that petitioner was engaged in March, 2008. He also tendered in evidence
the copy of mandays chart of petitioner Ex. PW-1/A which is revealing that petitioner worked for
the first time under respondent in March, 2008 for 31 days. This mandays chart did not reveal that
petitioner worked in Jan., 2008. Hence, in the light of aforesaid mandays chart it stands established
that petitioner was engaged in March, 2008. Hence, this issue is decided accordingly by holding
that the petitioner was engaged in March, 2008.

Issue No. 2 :

10. After hearing both the parties and going through the record carefully, there is nothing
on record to establish that petitioner was terminated by the respondent in violation of the provisions
of Industrial Disputes Act, 1947.

11. The petitioner has alleged that he worked continuously for 240 days in a calendar year
prior to his termination and at the time of his termination, he was not served with any notice or in
lieu of notice he was not paid one month’s wages and compensation as required under section 25-F
of Industrial Disputes Act, 1947. These facts have been deposed by the petitioner in his statement
when he appeared in the witness box as PW-1. This version of petitioner is disputed by the
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respondent as RW-1 has categorically deposed that petitioner never worked for 240 days in a
calendar year. He tendered in evidence copy of mandays chart of petitioner Ex. PW-1/A which is
revealing that petitioner worked from March, 2008 to December, 2008 and in the year of 2008, he
had worked only for 122 days. Apart from bald statement of petitioner he could not lead any other
evidence to rebut the aforesaid mandays chart. Hence, I am satisfied that petitioner did not work for
240 days in a calendar year. There is no legal requirement for the respondent to serve any notice or
to pay one month’s wages and compensation to the petitioner as envisaged under section 25-F of
Industrial Disputes Act, 1947.

12. Petitioner has also alleged that after his termination respondent engaged junior persons
to him namely Ramzan and Noor Hassan. Again this version has been contested by the respondent.
RW-1 Laiq Ram has deposed that petitioner himself had abandoned the job and thereafter no new
workman was engaged. He has categorically deposed that Noor Hassan and Ramzan were not
working in the Wild Life Sanctuary. The petitioner in his testimony has stated that he did not
produced any record to show that junior to him are still working with the respondent.

13. Thus, in the absence of sufficient and convincing evidence on record, it cannot be held
that the respondent terminated the services of petitioner and thereafter retained the junior workmen
and there by violated the provisions contained under section 25-G of Industrial Disputes Act, 1947.

14. Accordingly, for the aforesaid reasons, I do not find any evidence to establish that the
services of petitioner were terminated by the respondent in violation of the provisions of Industrial
Disputes Act, 1947, hence, this issue is decided against the petitioner and in favour of respondent.

Issue No. 3 :

15. For the reason recorded hereinabove while deciding issues no.1 & 2, the petitioner is
not entitled to any relief. Accordingly, this issue is decided against the petitioner.

Relief :

For the reasons recorded hereinabove, the claim of the petitioner is dismissed and as such
the petitioner is not entitled to any relief as prayed for and the reference is answered in affirmative
against the petitioner. Let a copy of this award be sent to the appropriate government for
publication in official gazette. File, after completion, be consigned to records.

Announced in the open court today on this 18 th day of May, 2013.

By order,

Sd/-

Presiding Judge,

Industrial Tribunal-cum-Labour Court, Shimla.

IN THE COURT OF PURENDER VAIDYA, PRESIDING JUDGE, INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA, (H.P).

Ref. No. 99 of 2011
Instituted on. 23-6-2011

Decided on 18-5-2013
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Sher Singh S/o Shri Dilel Singh, R/o Village Johron, P.O Puruwala, Tehsil Paonta Sahib,
District Sirmour, HP. .. Petitioner.

Vs.
3. The Divisional Forest officer (Wild Life) Khalini Shimla-2.

4. The Range Officer (Wild Life) Simblebara Nursury, Paonta Sahib, District Sirmour,
H.P. .. Respondents.

Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner : Shri O.P Sharma, Advocate.
For respondent : Shri Jagdish Kanwar, Dy. DA.
AWARD

The following reference has been received from appropriate government for adjudication:

“Whether the initial date of engagement of Shri Sher Singh S/o Shri Dilel Singh under
the employment of The Divisional Forest Officer (Wild Life) Khalini Shimla-2 H.P and
The Range Officer, Wild Life, Simblebara Nursury, Tehsil Paonta Sahib, District
Sirmour HP is January, 2003 or March, 2007 ?

“Whether termination of the services of Shri Sher Singh S/o Dilel Singh by the
Divisional Forest Officer (Wild Life) Khalini Shimla-2 H.P and the Range Officer,
Wild Life, Simblebara Nursury, Tehsil Paonta Sahib, District Sirmour HP without
complying the provisions of the Industrial Disputes Act, 1947 w.e.f. September, 2009 as
alleged by the workman is legal and justified? If not, what relief of service benefits and
compensation the above workman is entitled to?”

2.  The petitioner filed the claim petition stating that he was engaged in Amargarh
Wildlife Sanctuary w.e.f. 1.1.1992 to December, 1993. The petitioner was again engaged in the
year 2005 and he worked continuously till November, 2010. He was terminated without following
the mandatory provisions of Industrial Disputes Act, 1947. He completed 240 days in a calendar
year but no notice was served upon him. The respondent did not follow the principle of last come
first go and junior workmen to petitioner were still working with the respondent after the
retrenchment of petitioner. Hence, petitioner prayed to set aside his termination and to reinstate him
with all consequential benefits.

3. The respondents contested the claim petition by filing a reply wherein preliminary
objection as to maintainability was taken. On merits it was stated that the petitioner was engaged in
April, 2007 and not in Jan., 1992. The petitioner only worked for few months and did not complete
240 days in a calendar year. The petitioner himself abandoned the job and he was never terminated.
It was further stated that no juniors to petitioner were engaged or working with the respondent.
Consequently, no provision of Industrial Disputes Act, 1947 was violated by the respondent, hence,
respondent prayed for the dismissal of the claim petition.

4.  Petitioner did not file rejoinder. On the pleadings of the parties, the following issues
were framed.

1. Whether the initial engagement of the petitioner is January, 2003 or March, 2007?
. OPP.
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2. Whether the termination of services of petitioner by the respondents w.e.f. September,
20009 is in violation of the provisions of Industrial Disputes Act, 19477 .. OPP.

3. Ifissue no.l & 2 are proved in affirmative to what relief the petitioner is entitled to?
.. OPP.

4. Relief.

5. The aforesaid issues were read over and explained to both the parties. No other issue
was pressed or claimed. Evidence of both the parties on the aforesaid issues were recorded.

6. I have heard both the parties and gone through the record carefully.

7.  For the reasons to be recorded hereinafter my findings on the aforesaid issues are as

under:
Issue No.l : Petitioner was engaged in April, 2007.
Issue No. 2 : No.
Issue No. 3 : Not entitled to any relief.
Relief : Reference answered in affirmative against the petitioner per operative part
of award.
Reasons for finding
Issue No.1 :

8. The petitioner has alleged that he was engaged by the respondent on 1-1-1992 and
worked till December, 1993 and thereafter he worked with the respondent w.e.f. 2005 to November,
2010 whereas respondent stated the petitioner was engaged in April, 2005. Petitioner stepped into
the witness box as PW-1 and deposed that he worked with the respondent w.e.f. 1-1-1992 to
December, 1993 and thereafter from 2005 to November, 2010. This version of petitioner has been
disputed by the respondent as evident from the cross-examination of petitioner.

9.  On behalf of respondent RW-1 Laiq Ram, Dy. Ranger stepped into the witness box and
he categorically deposed that petitioner was engaged in April, 2007. He also tendered in evidence
the copy of mandays chart of petitioner Ex. PW-1/A which is revealing that petitioner worked for
the first time under respondent in March, 2007 for 30 days. This mandays chart did not reveal that
petitioner worked in 1992 and thereafter in 2003. Hence, in the light of aforesaid mandays chart it
stands established that petitioner was engaged in April, 2007. Hence, this issue is decided
accordingly by holding that the petitioner was engaged in April, 2007.

Issue No. 2 :

10. After hearing both the parties and going through the record carefully, there is nothing
on record to establish that petitioner was terminated by the respondent in violation of the provisions
of Industrial Disputes Act, 1947. continuously for 240 days in a calendar year prior to his
termination and at the time of his termination, he was not served with any notice or in lieu of notice
he was not paid one month’s wages and compensation as required under section 25-F of Industrial
Disputes Act, 1947. These facts have been deposed by the petitioner in his statement when he
appeared in the witness box as PW-1. This version of petitioner is disputed by the respondent as
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RW-1 has categorically deposed that petitioner never worked for 240 days in a calendar year. He
tendered in evidence copy of mandays chart of petitioner Ex. PW-1/A which is revealing that
petitioner worked from April, 2007 to March, 2008 and in the year of 2008, he had worked only for
61 days. Apart from bald statement of petitioner he could not lead any other evidence to rebut the
aforesaid mandays chart. Hence, I am satisfied that petitioner did not work for 240 days in a
calendar year. There is no legal requirement for the respondent to serve any notice or to pay one
month’s wages and compensation to the petitioner as envisaged under section 25-F of Industrial
Disputes Act, 1947.

12. Petitioner has also alleged that after his termination respondent engaged junior persons
to him namely Ramzan and Noor Hassan. Again this version has been contested by the respondent.
RW-1 Laiq Ram has deposed that petitioner himself had abandoned the job and thereafter no new
workman was engaged. He has categorically deposed that Noor Hassan and Ramzan were not
working in the Wild Life Sanctuary. The petitioner in his testimony has stated that he did not
produced any record to show that junior to him are still working with the respondent.

13. Thus, in the absence of sufficient and convincing evidence on record, it cannot be held
that the respondent terminated the services of petitioner and thereafter retained the junior workmen
and there by violated the provisions contained under section 25-G of Industrial Disputes Act, 1947.

14. Accordingly, for the aforesaid reasons, I do not find any evidence to establish that the
services of petitioner were terminated by the respondent in violation of the provisions of Industrial
Disputes Act, 1947, hence, this issue is decided against the petitioner and in favour of respondent.

Issue No. 3 :

15. For the reason recorded hereinabove while deciding issues no.l & 2, the petitioner is
not entitled to any relief. Accordingly, this issue is decided against the petitioner.

Relief :

For the reasons recorded hereinabove, the claim of the petitioner is dismissed and as such
the petitioner is not entitled to any relief as prayed for and the reference is answered in affirmative
against the petitioner. Let a copy of this award be sent to the appropriate government for
publication in official gazette. File, after completion, be consigned to records.

Announced in the open court today on this 18 th day of May, 2013.

By order,

Sd/-

Presiding Judge,

Industrial Tribunal-cum-Labour Court, Shimla.

LABOUR AND EMPLOYMENT DEPARTMENT
NOTIFICATION
Shimla-2, the 24th May, 2013
No. Sharm (A) 7-1/2005 (Award)-part-file.—In exercise of the powers vested in her under
section 17(1) of the Industrial Disputes Act,1947, the Governor Himachal Pradesh is pleased to

order the publication of awards announced by the Presiding Officer, Labour Court, Shimla of the
following cases on the website of Labour & Employment Department:—
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SI. No.| Case No. Title of the Case Date of
Award
1. 205/2003 | Ku Kanta Devi V/s I&PH Shimla 27-4-2013
2. 30/2010 | Shri Umesh Prasad V/s M/s Deepak Spineer, Ltd. Baddi 27-4-2013
3. 72/2010 | Smt. Paramjeet V/s M/s Torgee Pharmance Ltd. Baddi 29-4-2013
4. 99/2009 | Smt. Uma Devi V/s -do- 29-4-2013
5. 7/2005 Shri Mohan Singh V/s HPSEBP/Sahib 26-4-2013
6. 34/2010 | Shri Bharat Singh V/s Member Seety Special Shogi 12-4-2013
7. 75/2010 | Shri Ramesh Chand V/s M/s Nova Security Chandigarh 3-4-2013
8. 76/2010 | Shri Jai Dev V/s -do- 3-4-2013
9. 57/2010 | Sh. Suresh Kumar V/s M.D. M/s Nexue Health & Beuaty carel 1-4-2013
Baddi.
10. 107/2010 | Shri Jaspreet Singh V/s M/s Synergy Telecommunication 1-4-2013
Nalagrah.

11. 59/2009 | Shri Darshan lal V/s G. M. Cement corp. Sirmour 10-4-2013
12. 106/2010 | Shri Sanjeev Gautam V/s M/s Ebony & Company Baddi 4-4-2013
13. 83/2010 | Shri Diwan Chand V/s Asian Electronics Pvt. Ltd. 12-4-2013
14. 84/2010 | Shri Rattan Chand V/s -do- 12-4-0213
15. 85/2010 | Shri Sadhu Ram V/s -do- 12-4-2013

By order,

Sd/-

Addl. Chief Secretary ( Lab. & Emp.)

IN THE COURT OF PURENDER VAIDYA, PRESIDING JUDGE, INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT, SHIMLA, (H.P) CAMP AT NALAGARH

Ref No : 205 of 2003

Instituted On : 4.8.2003
Decided On : 27.4.2013

Kumari Kanta Devi D/o Shri Mansa Ram, V.P.O Ghanagret, Tehsil Amb, District Una, HP.
.. Petitioner.

VERSUS

State of Himachal Pradesh through the Executive Engineer, Irrigation & Public Health
Division-1 Shimla, HP.

For petitioner:

Reference under section 10 of the Industrial Disputes Act, 1947

Shri Salochna Kondal, Advocate.

For respondent: Shri Jagdish Kanwar, Dy. DA.

AWARD

The following reference has been received for adjudication by this Court from the
appropriate government:—
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“Whether the termination of services of Kumari Kanta Devi D/o Shri Mansa Ram daily
wages Steno Typist by the Executive Engineer, I & PH Division No.1 Shimlal71009,
w.e.f. 16.01.2001 without complying the provisions of Industrial Disputes Act, 1947 is
proper and justified? If not, what relief of seniority service benefits and amount of
compensation the aggrieved workman is entitle to?”

2. Initially the reference was decided by my Ld. Predecessor vide award dated 9.6.2008
and the claim of petitioner was dismissed. Consequently, petitioner Kanta Devi filed CWP No.
1801 of 2008-G before Hon’ble High Court which was decided vide order dated 12.11.2012 vide
which Hon’ble High Court set aside the award dated 9.6.2008 and remanded the case back to this
Court to decide the matter afresh with the direction to give opportunity to both the parties to adduce
additional documentary evidence. Hon’ble High Court also directed to take into account the fact
that petitioner had served more than 89 days and persons junior to her were retained by the
department.

3. The petitioner has filed the claim petition stating that she belongs to scheduled cast
family and she did Post Graduate in Political Science. She also new shorthand as well as typing in
English and Hindi. She was engaged on daily wages as steno-typist by the respondent for 89 days
with the approval of government of H.P. w.e.f. 13.8.1997 to 9.11.1997. Since, the work and funds
were available so, she was again engaged and she worked w.e.f. 16.1.1998 to 15.4.1998.
Thereafter, respondent reengaged her from 20.10.2000 to 16.1.2001 when she was verbally asked
not to attend the office from 17.1.2001. The petitioner worked w.e.f. 13.8.1997 to 16.1.2001, hence,
she could not be terminated verbally in the absence of any notice. Petitioner further stated that after
her termination, the respondent engaged new workmen and also retained junior workmen to her.
Hence, petitioner challenged her termination against the provisions of Industrial Disputes Act, 1947
and prayed to set aside her termination and to reinstate her with all consequential service benefits.

4. The respondent contested the claim of petitioner by filing a reply wherein preliminary
objections as to want of notice under section 80 CPC, limitation and maintainability were raised.
On merits, it was stated that the petitioner was engaged thrice for 89 days specifically with the prior
approval of Finance Department. So, her engagement was not continuous but only for 89 days each
on three occasions. She did not complete 240 days in a calendar year prior to her termination. Thus,
there was no legal requirement to serve a notice upon her. The petitioner had challenged her
termination before Administrative Tribunal and had also filed a contempt petition but the same
were rejected. It was denied that any junior to petitioner were retained or engaged. It was stated that
one Manjeet Singh was indicated in IPH Division, Jubbal and he was not under the control of
respondent. Consequently, respondent prayed for the dismissal of the petition.

5. Petitioner filed rejoinder wherein he denied preliminary objection taken by the
respondent in reply and further reasserted the facts already stated by him in claim petition.

6. The following points arise for determination in this case:

1. Whether the termination of services of Ms. Kanta Devi petitioner, daily wages
steno typist by the Executive Engineer IPH Division-1 Shimla w.e.f.
16.1.2001 is improper and unjustified without complying the provisions of
Industrial Disputes Act, 1947 as alleged?

2. If point No-1 is answered in affirmative to what amount, service benefits, the
petitioner is entitled to and from whom?

3. Relief.
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7.  As stated hereinabove, the reference was initially decided by my Learned Predecessor
vide award dated 9.6.2008. However, the same was set aside by the Hon’ble High Court in CWP
No. 1801 of 2008-G. As per the directions of Hon’ble High Court opportunity was given to both
the parties to lead additional evidence and both the parties filed in evidence the documents.

8. I have heard both the parties and gone through the record carefully.

9. For the reasons to be recorded hereinafter my findings on the aforesaid points are as
under:

Point No. 1: ~ No.
Point No. 2 :  Not entitled to any relief.
Relief : Claim dismissed per operative part of award.

Reasons for Findings
Point No. 1.

10. After hearing both the parties and going through the record of the case carefully, I am
of the considered opinion that the termination of services of petitioner Kanta Devi is not unjustified
and against the provisions of Industrial Disputes Act, 1947.

11. From the pleadings as well as evidence of the parties, it is undisputed fact that
petitioner was engaged for 89 days on three occasions by the respondent as steno-typist w.e.f.
13.8.1997 to 9.11.1997, 16.1.1998 to 15.4.1998 and 20.1.2000 to 16.1.2001 respectively. The
petitioner has challenged her termination on the ground that no notice was served upon her prior to
her termination w.e.f. 17.1.2001 as required under section 25-F of the Industrial Disputes Act,
1947.

12. In support of her claim petitioner stepped into the witness box as PW-1 and has
categorically deposed all the facts pleaded by her in the claim petition that she was appointed on
three occasions for 89 days respectively by the respondent. Her appointment letters are Ex. RA, Ex.
RB and Ex. RC. Ex. RD is the copy of letter asking her that her services shall stand dispensed with
after 16.1.2001.

13. The aforesaid facts have not been disputed by the respondent as is evidence from the
testimony of RW-1 Ms. Lalita Kumari, SDO who appeared on behalf of respondent in the witness
box. So, it stands established that petitioner was specifically appointed for 89 days, in view of her
appointment letters Ex. RA to Ex. RC. These letters clearly indicate the terms and conditions for 89
days. Therefore, after the end of 89 days petitioner was having no right to continue on the same
post. This law has been laid down by the Hon’ble Supreme Court in the matters of 2006 LLR 1233
SC and (2006) 6 SCC 221.

14. On behalf of petitioner, it was argued that petitioner had competed 240 days in a
calendar year from 13.8.1997 to 16.1.2001. After due consideration, I am not in agreement with the
said submission advanced by Ld. Counsel for petitioner. Petitioner was lastly engaged for 89 days
w.e.f. 20.10.200 to 16.1.2001 and prior to that she was engaged w.e.f. 16.1.1998 to 15.4.1998. That
means petitioner remained out of job from 16.4.1998 to 19.10.2000 for about 2 > years. This break
cannot be termed as notional and hypothetical break in order to defeat the provisions of Industrial
Disputes Act, 1947. It shows that during aforesaid 2 2 years no work was available with the
respondent that is why the petitioner was not engaged. In order to get the benefits of section 25-F of
the Industrial Disputes Act, 1947, petitioner was to show that she completed 240 days in a calendar
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year prior to her termination w.e.f. 17.1.2001. But her testimony is revealing that she only worked
for 89 days in a calendar year prior to her termination w.e.f. 17.1.2001. As the result, the petitioner
is not entitled to get the benefits of section 25-F of Industrial Disputes Act under which prior to her
termination one month’s notice was required to be served upon her or respondent was required to
pay the wages of one month’s and compensation to the petitioner.

15. The petitioner has also alleged that respondent has violated the principle of last come
first go as junior workmen to her were retained and respondent also engaged junior workman. In
her petition, petitioner has stated that Shri Manjeet Singh junior to her was retained by the
respondent after her termination. Ex. PB is the record regarding the engagement of Manjeet Singh
which is revealing that he was engaged for the first time for 89 days w.e.f. 1.7.1997 to 27.9.1997.
Then he was engaged for 85 days in 1997/1998 and for 89 days w.e.f. 1.8.1998 to 28.10.1998. Ex.
PC is also record showing the details of the engagements of Shri Manjeet Singh. The record of
Manjeet Singh is also revealing that there was no break of 2 '4 years in his engagements and he
completed 240 days in a calendar year. So, his case was different from the case of petitioner.
Moreover, he was not engaged as a steno-typist, so, his case cannot be equated with the case of
petitioner who was engaged as steno-typist. On the top of it, Shri Manjeet Singh was engaged in
IPH Division Jubbal whereas petitioner was engaged in IPH Division No.1, Shimla.

16. Learned Dy. DA appearing on behalf of respondent has stated at Bar that the seniority
list is drawn Division wise and workmen of one Division cannot be considered for reemployment
in another Division. Therefore, the engagement of Manjeet Singh would not help petitioner in any
manner whatsoever.

17. Respondent produced in evidence the muster roll of one Manju Devi Ex. RZ revealing
that she was engaged as a beldar w.e.f. 5.10.1998 to 22.10.1999. Again petition cannot be equated
with the beldar because petitioner was engaged as steno-typist.

18. Apart from aforesaid evidence there is no other evidence on record to reveal that any
steno typist junior to petitioner was retained in IPH Division No.1 Shimla or fresh steno-typist was
engaged in the same Division by the respondent after the termination of petitioner w.e.f. 17.1.2001.
Consequently, I do not find any violation of section 25-G and 25-H of the Industrial Disputes Act,
1947.

19. Hence, in the light of my aforesaid discussion, the termination of petitioner w.e.f.
17.1.2001 cannot be termed as illegal and against the provisions of Industrial Disputes Act, 1947.
Hence, point no.1 is decided against the petitioner.

Point No. 2

20. For the reasons while discussing point no. 1 the termination of petitioner is not illegal,
hence she is not entitled to any service benefits. Consequently, this issue is also decided against the
petitioner.

Relief

For the reasons recorded hereinabove, the claim petition is dismissed and the petitioner is
not entitled to any service benefit and as such the reference is decided accordingly against the
petitioner. Let a copy of this award be sent to the appropriate government for publication in the
official gazette. File after completion be consigned to records.
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Announced in the open court today on this 27" Day of April, 2013 in the presence of
parties.

By order,

Sd/-

Presiding Judge,

Industrial Tribunal-cam-Labour Court, Shimla.

Ref 30/10
Sh. Umesh Prasad V/s M/s Deepak Spinner Itd. Baddi.
27/4/2013
Present:  None for petitioner

Miss. Meena Thakur Adv. Vice Csl for respondent.

Case called twice but none appear in behalf of petitioner. It is 11.05 am, be called after
lunch.
By order,
Sd/-
Presiding Judge,
Labour Court, Shimla.

Case called after lunch
27.4.2013

Present:  None for the petitioner
Ms. Meena Thakur, Adv vice csl for respondent.

Case called again but none is present on behalf of petitioner despite service. It is 2.50 PM.
The following reference was received from the appropriate government for adjudication:

“Whether the action of the Factory manager M/s Deepak Spinners Ltd., baddi Tehsil
Nalagarh, District Solan HP not allowing Shri Umesh Prasad S/o Shri Ram Janam
w.e.f. 25.5.2006 after his return from illness and thus eretrencing him is legal and
justified? If not what relief of back wages, seniority and past service benefits the above
aggrieved workman is entitled to?”

The petitioner wad required to file the claim petition in support of his contention in order to
adjudicate the aforesaid reference. The reference was received from Labour Commissioner, Shimla
who has sent one copy of this reference to the petitioner which shows that petitioner was having the
information regarding present reference. On the top of it, this court also sent notices to the
petitioner to appear before this court. But neither the petitioner nor any advocate/Representative on
his behalf appeared despite service which goes to suggest that he is not interested to file any claim
or to get the aforesaid reference adjudicated upon.

In the absence of any claim and evidence on behalf of petitioner the aforesaid reference is
decided against the petitioner as it cannot be held that the retrenchment of petitioner by there
respondent w.e.f. 25.5.2006 is illegal and unjustified. Consequently, the petitioner is not entitled to
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any service benefits from this Court. The reference is decided accordingly against the petitioner.
Let a copy of this award be sent o the appropriate government for publication in the official gazette.
File, after completion, be consigned to records.

By order,

Sd/-

Announced: Presiding Judge ,
27/4/2013 Labour Court, Shimla.

Ref. 72 02010

Smt. Paramjeet Kaur V/S M/s Torgeu Pharmaceuticals Ltd.Baddi.
29/4/2013

Present: None for petitioner
Shri G.S Walia, AR for respondent.

Case is called trice but none is present on behalf of petitioner. The petitioner was ordered to
be served by way of publication .Despite publication neither petitioner nor any representative on
her behalf is present. The following reference was received from the appropriate government for
adjudication:

“Whether the termination of the service of Smt. Paramjeet Kaur w/o Shri Suresh
Kumar by Factory Manager M/s Torque Pharmaceuticals Pvt. Ltd., EPIP-1 Jharmajri,
Baddi, Tehsil Nalagarh, District Solan HP w. e. £ 22/12/2006 without complying with
the provisions of the industrial disputes act, 1947 is proper and justified? If not, what
relief of service benefits and amount of compensation the above aggrieved workman is
entitled to?”

The petitioner was required to file the claim petition in support of her contention in order to
adjudicate the aforesaid reference. The reference was received from Labour Commissioner, Shimla
who has sent one copy of this reference to the petitioner which shows that petitioner was having the
information regarding present reference. On the top of it, this court also sent notice to the petitioner
to appear before this court. But neither the petitioner nor any advocate/Representative on her behalf
appeared despite service through publication which goes to suggest that she is not interested to file
any claim or to get the aforesaid reference adjudicated upon.

In the absence of any claim and evidence on behalf of petitioner the aforesaid reference is
decided against the petitioner as it cannot be held that the termination of petitioner by the
respondent w. e. f 22/12/2006 is illegal and unjustified. Consequently, the Petitioner is not entitled
to any service benefits from this Court. The reference is decided accordingly against the petitioner.
Let a copy of this award be sent to the appropriate government for publication in the official
gazette. File, after completion, be consigned to records.

Announced: By order,
29/4/2013 Sd/-
Presiding Judge,

Labour Court,Shimla.

Ref 99 of 2009

Kumari Uma Rani V/s M/s Torgeu Pharmaceuticals Ltd.Baddi.
29/4/2013

Present: None for petitioner
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Shri G. S. Walia, AR for respondent.

Case is called trice but none is present on behalf of petitioner. The petitioner was ordered to
be served by way of publication .Despite publication neither petitioner nor any representative on
her behalf is present. The following reference was received from the appropriate government for
adjudication:

“Whether the termination of the service of Smt. Paramjeet kaur W/o Shri Suresh
Kumar by Factory Manager M/s Torque Pharmaceuticals Pvt. Ltd., EPIP-1 Jharmajri,
Baddi, Tehsil Nalagarh, District Solan HP w. e. f 22/12/2006 without complying with
the provisions of the industrial disputes act, 1947 is proper and justified? If not, what
relief of service benefits and amount of compensation the above aggrieved workman is
entitled to?”

The petitioner was required to file the claim petition in support of her contention in order to
adjudicate the aforesaid reference. The reference was received from Labour Commissioner, Shimla
who has sent one copy of this reference to the petitioner which shows that petitioner was having the
information regarding present reference. On the top of it, this court also sent notice to the petitioner
to appear before this court. But neither the petitioner nor any advocate/Representative on her behalf
appeared despite service through publication which goes to suggest that she is not interested to file
any claim or to get the aforesaid reference adjudicated upon.

In the absence of any claim and evidence on behalf of petitioner the aforesaid reference is
decided against the petitioner as it cannot be held that the termination of petitioner by the
respondent w. e. £ 22/12/2006 is illegal and unjustified. Consequently, the Petitioner is not entitled
to any service benefits from this Court. The reference is decided accordingly against the petitioner.
Let a copy of this award be sent to the appropriate government for publication in the official
gazette. File, after completion, be consigned to records.

Announced: By order,
29/4/2013 Sd/-

Presiding Judge,
Labour Court,Shimla.

IN THE COURT OF PURENDER VAIDYA, PRESIDING JUDGE, INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT, SHIMLA, (H.P) CAMP AT NALAGARH
Ref. No. 7 of 2005.
Instituted on. 5.2.2005.
Decided on 26.4.2013.

Mohan Singh s/o Shri Pritam Singh R/o Village Bashva, P.O Bela, Tehsil Shillai, District
Sirmour, HP.

Vs.
Executive Engineer, HPSEB Division, Paonta Sahib, District Sirmour, HP. .. Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947.

For petitioner :  Shri A. K. Gupta, Advocate.
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For respondent : Shri O. P. Chauhan, Advocate.
AWARD
The following reference has been received from appropriate government for adjudication:

“Whether the termination of services of Shri Mohan Singh S/o Shri Pritam Singh,
workman by the Executive engineer, HPSEB Division Paonta Sahib, District Sirmour,
HP w.e.f. 28.1.2001 without complying with the provisions of the Industrial Disputes
Act, 1947 is proper and justified? If not, what relief of service benefits Shri Mohan
Singh is entitled to?”

2. The petitioner filed the claim petition stating that he was engaged by the respondent as
daily wager in November, 1998 and he worked till Jan., 2001. Petitioner stated that he completed
240 days in each calendar year but no notice was served upon him before termination.
Consequently, he challenged his termination contrary of the provisions of section 25-F of Industrial
Disputes Act, 1947.

3. The respondent contested the claim petition by filing a reply wherein preliminary
objection as to maintainability and cause of action were taken. The respondent also took objection
that the petitioner was not a workman.

On merits, respondent stated that the petitioner only worked for 83 days in 1998, thereafter,
he worked on the basis of part time worker w.e.f. 2.11.1998 to 30.11.1999 and 1.1.2000 to
19.1.2001. He never completed 240 days in a calendar year. The petitioner was engaged for
specific work and on the completion of said work, the services of petitioner came to an end, hence,
there was no need to serve notice under section 25-F of Industrial Disputes Act, 1947.
Consequently, respondent prayed for the dismissal of the claim petition.

4. Petitioner filed rejoinder wherein he denied preliminary objection taken by the
respondent in reply and further reasserted the facts already stated by him in claim petition

5. On the pleadings of the parties, the following issues were framed:—

1.  Whether the services of the petitioner were illegally terminated by the
respondent? If so, its effect? . .OPP.

2. Ifissue no. 1 is proved in affirmative to what relief the petitioner is entitled to?
. .OPP.

3. Whether the petition is not maintainable as the petitioner has no cause of action?
. OPR.

4. Relief.

6. Vide separate award dated 24.8.2007 my Learned Predecessor allowed the claim
petition and consequently the reference was decided in favour of petitioner. The aforesaid issues
were decided as under:

Issue No. 1: Yes

Issue No. 2 : Entitled for reinstatement

Issue No.3: No

Relief : Reference allowed as per operative part of the award.
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7. As per said award the petitioner was ordered to be reinstated forthwith without any
back wages or seniority. Since, back wages and seniority were denied to the petitioner, therefore,
he filed CWP No. 2945 of 2008 before the Hon’ble High Court which was decided on 13.7.2010.
The writ petition was allowed and the order/award passed by this Court was partly set aside to the
extent that petitioner will not be entitled to back wages and seniority. The case was remanded to
this Court with the direction to pass a speaking order with regard to the claim of petitioner for back
wages and seniority.

8. Hence, in the light of order passed by the Hon’ble High Court in CWP No. 2945 of
2008 dated 13th July, 2010, the earlier order/award passed by this Court dated 24.8.2007 was
upheld as far as the order to reinstate the petitioner forthwith is concerned. That means the
termination order of petitioner dated 28.1.2001 passed by respondent stands set aside and petitioner
is entitled to be reinstated in service forthwith.

9. The sole question for determination is whether the petitioner is entitled to back wages
and seniority.

10. T have heard both the parties and gone through the record of the case carefully.

11. Since, the termination order of petitioner dated 28.1.2001 has been set aside and he has
been ordered to be reinstated forthwith, therefore, the petitioner is in service w.e.f. 28.1.2001 till
the date of his superannuation. So, he is entitled to the continuity in service as well as seniority.
The benefit of seniority cannot be denied to the petitioner especially when his termination order
dated 28.1.2001 is illegal having been passed in violation of the provisions of Industrial Disputes
Act, 1947. Consequently, I am of the opinion that petitioner is entitled to seniority and continuity in
service till the date of his superannuation.

12. As regard to the claim of petitioner for back wages, after due consideration, the
petitioner is not entitled to full back wages. I do not find any specific evidence on record that
during the disputed period petitioner was gainfully employed. At the same time there is no evidence
to suggest that he was not gainfully employed. Both the parties have led no evidence in this regard.
Thus, taking into account all the facts and circumstances of the case, I am of the opinion that
petitioner is entitled to back wages @ 25%.

13. Accordingly, for the aforesaid reasons, the claim petition filed by the petitioner is
allowed and the reference is answered accordingly to the effect that his termination order dated
28.1.2001 stands set aside and he is ordered to be reinstated in service forthwith with continuity and
seniority till he attains the age of superannuation. Further, petitioner is entitled to the back wages to
the extent of 25%.

14. This order/award shall be part of the earlier award passed by this Court dated
24.8.2007 and both these awards shall be taken into account together for all legal intends and
purposes. Let a copy of this award be sent to the appropriate government for publication in official
gazette. File, after completion, be consigned to records.

Announced in the open court today on this 26™ Day of April, 2013.

By order,

Sd/-

Presiding Judge,
Industrial Tribunal-cum-
Labour Court, Shimla.
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IN THE COURT OF PURENDER VAIDYA, PRESIDING JUDGE, INDUSTRIALTRIBUNAL-
CUM- LABOUR COURT, SHIMLA, (H.P) CAMP AT NALAGARH

Ref. No. 34 0of 2010.
Instituted on. 12.04.2010.
Decided on 12.4.2013.

Bharat Singh S/o Shri Nokh Ram R/o Village Dugyana P.O Okhru, Tehsil & District
Shimla, H.P. .. Petitioner.

Vs.

The Member Secretary, Special Area Development Authority, Shoghi Town Planning
Office, Block No. 32A, Kasumpati Shimla-9 .. Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947.

For petitioner :  Shri Peeyush Verma, Advocate.
For respondent : Shri Surender Thakur, Advocate.

AWARD
The following reference has been received from appropriate government for adjudication:

“Whether the termination of the services of Shri Bharat Singh s/o Shri Nokh Ram by
the Member Secretary, Special Area Development Authority, Shoghi Town
Planning Office, Block No. 32A, Kasumpati Shimla-9 in the year, 2008 without
complying the provisions of the Industrial Disputes Act, 1947 as alleged by the
workman is legal and justified? If not, what amount of back wages, seniority, past
service benefits and compensation the above aggrieved workman is entitled to?”

2. The petitioner filed the claim petition stating that he was engaged as Chainman by the
respondent in 2001. The petitioner worked upto 2008 when his services were orally terminated.
Throughout this period, he completed minimum 240 days in each calendar year. However, initially
he was given notional breaks by the respondent but he remained in continuous service. No notice
was served upon him and no enquiry was conducted against him. Consequently petitioner prayed to
set aside his termination and to reinstate him with full back wages and consequential service
benefits. He also prayed that he be regularized w.e.f. 2001.

3. The respondent contested the claim petition by filing a reply wherein preliminary
objections as to maintainability, want of privity of contract, non-joinder of necessary parties and
cause of action were taken. On merits, respondent stated that the petitioner was not a workman
under the Industrial Disputes Act, so, he was not entitled to get any relief. The petitioner was not
entitled for the reinstatement and regularization as prayed for. In fact, the petitioner was appointed
as a Chainman in 2001 on contractual basis for 89 days.

It was denied that petitioner worked till 2008 and he completed 240 days in each calendar
year. Earlier the petitioner remained absent from his duties w.e.f. 6.12.2002 without any intimation
to the respondent and in 2004 he moved an application for renewal of contract and also submitted
medical certificate stating that he remained ill for seventeen months. The respondent took lenient
view and he was again re-employed on contractual basis in June, 2004 for 89 days. The petitioner
again left the job from 25.2.2006 to 30.6.2007 and again moved an application on 31.12.2008 on
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the lame excuse that he remained ill during the aforesaid period. In fact, petitioner left the job at his
own, so, there was no question of terminating the petitioner. The application of petitioner dated
31.12.2008 was rejected. Consequently, respondent prayed for the dismissal of the petition.

4. No rejoinder was filed. On the pleadings of the parties, the following issues were
framed:—

1.  Whether the termination of the services of petitioner by the respondent in the
year, 2008 is in violation of the provisions of the Industrial Disputes Act, 1947?
.. OPP.

2. Ifissue no.l is proved in affirmative to what relief the petitioner is entitled to?
..OPP.

3. Relief.

5. The aforesaid issues were read over and explained to both the parties. No other issue
was pressed or claimed. Evidence of both the parties on the aforesaid issues were recorded.

6. I have heard both the parties and gone through the record carefully.

7.  For the reasons to be recorded hereinafter my findings on the aforesaid issues are as

under:

Issueno. 1: Yes.

Issueno. 2 : Entitled for reinstatement with seniority and continuity but without back
wages.

Relief : Reference answered in negative against the respondent per operative part of
award.

Reasons for finding

Issue no. 1.

8.  After hearing both the parties and going through the record carefully, I am of the
considered opinion that the services of petitioner were wrongly and illegally terminated by the
respondent in the year 2008.

9. From the pleadings as well as evidence of both the parties, it stands established that
petitioner was initially employed by the respondent in 2001 as a Chainman and he worked till
November, 2002. Then petitioner remained absent and for the same he submitted medical
certificate which was accepted by the respondent and he was again taken into service in 2004.

Although, the witness of respondent Ms. Prem Lata Chauhan (RW-1) has deposed that
petitioner was engaged on contractual basis for 89 days but her testimony itself is revealing that
petitioner continued to work under the respondent even after 89 days. Therefore, I am of the
opinion that the notional break after 89 days was made only to defeat the provisions of section 25-F
of the Industrial Disputes Act, 1947 under which a workman who has completed 240 days in a
calendar year cannot be retrenched without serving one month’s notice or paying one month’s
wages or salary. It is settled law that the notional break is illegal as held by the Hon’ble Supreme
Court in the matter of (2006) 9 SCC 434.
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10. The testimony of petitioner is revealing that from 2004 to February, 2006 he again
worked under the respondent and from February, 2006 to June, 2007 he remained ill and could not
carry out his work. On behalf of respondent RW-1 Ms. Prem Lata has deposed that for the absence
of petitioner from February, 2006 to June/July, 2007, the medical certificate submitted by the
petitioner was not accepted. She has further stated that the petitioner was employed as per
agreement Ex. R-1 and petitioner had violated the terms and conditions of said agreement. After
due consideration, I am not in agreement with the said explanation given by RW-1 Ms. Pre, Lata.

11. As discussed hereinabove the respondent accepted the medical certificate of petitioner
for his absence from November, 2002 to June, 2004 and thereafter allowed him to join the duties.
This fact goes to establish that petitioner remained on duty from June, 2004 to February, 2006
though with notional breaks but for the aforesaid reasons said notional breaks are not sustainable
under law. Hence, it can be safely concluded that petitioner worked for more than 240 days in a
calendar year prior to his absence from duty in 2006. So, he could only be retrenched by serving a
notice of one month or paying one month’s wages and compensation as required under section 25-F
of the Industrial Disputes Act, 1947.

12. RW-1 Prem Lata Chauhan has admitted petitioner has submitted medical certificate for
his absence from February, 2006 to June, 2007 but said medical certificate was not accepted by the
department. She has also admitted that on 7.7.2007 petitioner had given the joining application
along-with medical certificate. Her testimony is further revealing that the department did not give
any notice to the petitioner and did not conduct any enquiry against the petitioner. The genuineness
of medical certificate of the petitioner is not inquired into by the respondent. If respondent could
accept the earlier medical certificate of petitioner filed by him for his illness w.e.f. November, 2002
to June, 2004 then I fail to understand why his medical certificate was not be accepted for his
illness w.e.f. Feb., 2006 to June, 2007. Before terminating the services of petitioner, respondent
should have given a show cause notice to the petitioner for his absence and regarding his illness
respondent should have conducted an enquiry.

Since, no such steps were taken by the respondent before terminating the services of
petitioner in 2008, therefore, the termination of petitioner is illegal being violative of principles of
natural justice.

13. Accordingly, for the aforesaid reasons the termination of services of petitioner by the
respondent in 2008 is illegal, hence, this issue is answered in favour of petitioner.

Issue no. 2

14. For the reason recorded hereinabove while discussing issue no.l, the termination of
services of petitioner w.e.f. 2008 by the respondent is hereby set aside. As the result, petitioner is
entitled for reinstatement with seniority and continuity. However, the petitioner is not entitled to
back wages as there is nothing on record to suggest that after 2008 the petitioner was not gainfully
employed. Since, the petitioner is sustaining since the date of his termination, therefore, this fact is
sufficient to suggest that he is doing some employment and is earning. There is nothing on record
to suggest that petitioner is suffering from some ailment. This fact goes to suggest that petitioner is
having able body, so, he is having capacity to do manual work. Taking into account all the facts
and circumstances of the case, to my mind the petitioner is not entitled to back wages. Accordingly,
this issue is partly decided in favour of petitioner.

Relief

For the reasons recorded hereinabove, the claim petition is allowed and as such the
termination of services of petitioner from 2008 by the respondent is set aside and the petitioner is
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ordered to be reinstated in service forthwith with seniority and continuity but without back wages.
However, it is made clear that respondent is entitled to initiate action in accordance with law
against the petitioner for his absence from Feb., 2006 to June, 2007, if respondent is not accepting
the medical certificate of petitioner. The reference is answered accordingly in favour of petitioner.
Let a copy of this award be sent to the appropriate government for publication in official gazette.
File, after completion, be consigned to records.

Announced in the open court today on this 12" Day of April, 2013.
By order,
Sd/-
Presiding Judge,
Industrial Tribunal-cum-
Labour Court, Shimla.

Ref 75 of 10
Sh. Ramesh Chand V/s Nova Security Service Ltd. Chd.
3/4/2013
Present: None for petitioner

Ms. Asha Pandit, Advocate for respondent.

Case called twice but none is present on behalf of petitioner. Today the case was diced for
filing of claim on behalf of petitioner. The following reference was received from appropriate
government for adjudication;

“Whether termination of the service of Shri Ramesh Chand S/o Shri Diwan Singh by
M/s Nova Security Services Pvt., Ltd., Quite office 14, Sector- 35-A Chd. Who was
postd as a driver at M/s wi8ld Flower Hall, on Obroi Resort Ltd., in the Himalyas
Chharabr, Shimla w.e.f. without complying the provisions of the Industrial Disputes
Act, 1947 is proper and justified? If, not, to what relief of service benefits including
reinstatement, compensation and back wages the above worker is entitled to?”

On behalf of petitioner Shri J.R. Sharma, Advocate put appearance and availed so many
opportunities to file the claim petition. The record is revealing that Shri H.R. Sharma, Advocate
appeared for the first time before this court, on 17.8.2010 and since then for the last more than two
years he availed several opportunities to file the claim petition. As per record 30.3.2013 was the
last opportunity to file the claim petition. However, on 30/3/2013 Vice Counsel Ms. Meena Thakur
put appearance on behalf of petitioner and on her request one more opportunity was granted to file
the claim on 3/4/2013 i.e today. But, today neither the petitioner nor his representative or counsel
is present. The absence of petitioner is sufficient to suggest that petitioner is not interested to file
any claim.

In the absence of any claim petition on behalf of petitioner as well as evidence, it cannot be
held that the termination of service of petitioner by the respondent w.e.f 1/7/2008 is without
complying with the provisions of Industrial Disputes Act, 1947. Consequently, the reference is
answered in affirmative and against the petitioner. The petitioner is not entitled to any relief from
this court. Let a copy of this award be sent to the appropriate government for publication in the
official gazette. File, after completion, be consigned to records.

Announced: By order,
3/4/2013 Sd/-
Presiding Judge,

Labour Court , Shimla.
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Ref 76 of 10
Sh. Jai Dev V/s M/s Nova Security Service Ltd. Chd.
3/4/2013
Present: None for petitioner

Ms. Asha Pandit, Advocate for respondent.

Case called twice but none is present on behalf of petitioner. Today the case was diced for
filing of claim on behalf of petitioner. The following reference was received from appropriate
government for adjudication;

“Whether termination of the service of Shri Ramesh Chand S/o Shri Diwan Singh by
M/s Nova Security Services Pvt., Ltd., Quite office 14, Sector- 35-A Chd. Who was
postd as a driver at M/s wi8ld Flower Hall, on Obroi Resort Ltd., in the Himalyas
Chharabr, Shimla w.e.f. without complying the provisions of the Industrial Disputes
Act, 1947 is proper and justified? If, not, to what relief of service benefits including
reinstatement, compensation and back wages the above worker is entitled to?”

On behalf of petitioner Shri J. R. Sharma, Advocate put appearance and availed so many
opportunities to file the claim petition. The record is revealing that Shri H. R. Sharma, Advocate
appeared for the first time before this court, on 17.8.2010 and since then for the last more than two
years he availed several opportunities to file the claim petition. As per record 30.3.2013 was the
last opportunity to file the claim petition. However, on 30/3/2013 Vice Counsel Ms. Meena Thakur
put appearance on behalf of petitioner and on her request one more opportunity was granted to file
the claim on 3/4/2013 i.e. today. But, today neither the petitioner nor his representative or counsel
is present. The absence of petitioner is sufficient to suggest that petitioner is not interested to file
any claim.

In the absence of any claim petition on behalf of petitioner as well as evidence, it cannot be
held that the termination of service of petitioner by the respondent w.e.f 1/7/2008 is without
complying with the provisions of Industrial Disputes Act, 1947. Consequently, the reference is
answered in affirmative and against the petitioner. The petitioner is not entitled to any relief from
this court. Let a copy of this award be sent to the appropriate government for publication in the
official gazette. File, after completion, be consigned to records.

Announced: By order,
3/4/2013 Sd/-
Presiding Judge,

Labour Court,Shimla.

IN THE COURT OF PURENDER VAIDYA, PRESIDING JUDGE, INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT, SHIMLA, (H.P) CAMP AT NALAGARH

Ref. No. 57 0f 2010
Instituted on. 1.5.2010.
Decided on 1.4.2013.

Suresh Kumar S/o Shri Jagdish Chand R/o Village & P.O Utput, Tehsil & District
Hamirpur, H.P. .. Petitioner.
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V/s

The managing director M/s Nexue Health & Beauty Care Pvt., Ltd. Plot No. 96, EPIP,
Phase-1 Jharmajri, Baddi, District Solan, HP. .. Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner : Shri J.C. Bhardwaj, Ar.
For Respondent : Shri Rajeev Sharma, Advocate
AWARD

The following reference has been received from appropriate government for adjudication:

“Whether the termination of Shri Suresh Kumar S/o Shri Jagdish Chand by managing
Director M/s Nexue Health & Beauty Care Pvt., Ltd. Plot No. 96, EPIP, Phase-1
Jharmajri, Baddi, district Solan, HP. W.e.f. 16.11.2008 without serving chargesheet
and without conducting any domestic enquiry and without complying the provisions of
the Industrial Disputes Act, 1947 as alleged by the workman is proper and justified? If
not, to what relief of back wages, seniority and past service benefits the above
aggrieved workman is entitled to?”

2. The petitioner filed the claim petition stating that he was employed by the respondent
in January, 2008 and served till 16.11.2008 when his services were illegally terminated in violation
of section 25-F the Act. The petitioner has completed 240 days in a calendar year and junior to him
were also retained by the respondent which is clear violation of the provisions of section 25-F, 25-
G and 25-H of the Industrial disputes Act,1947. It was also stated that before terminating the
services of petitioner no enquiry was conducted against him. Consequently, petitioner prayed to set
aside his termination and to reinstate him with full back wages and other consequential service
benefits.

3. The respondent contested the claim petition by filing reply wherein it was stated that
the petitioner joined his duties on 1.8.2008 and thereafter he remined absent from 17.11.2008. He
was paid wages @ 3,000/- per month for eight hours and no over work was taken. The petitioner
has abandoned the job by remaining absent for more than 10 days continuously. It was further
stated that the petitioner has never completed 240 days in twelve calendar months. The service of
petitioner were never terminated in fact he abandoned the job at his own. Consequently, respondent
prayed for the dismissal of the claim petition.

4. Petitioner filed rejoinder wherein he denied all the averments made by the respondent
in reply and further reasserted the facts already stated by him in claim petition.

5. On the Pleadings of the parties the following issues were framed.

1. Whether the termination of the service of Shri suresh Kumar by the management
of M/s Nexus Health and Beauty Care w.e.f. 16.11.2008 is illegal and unjustified?
.. OPP.

2. Relief.

6. The aforesaid issues were read over and explained to both the parties. No other issue
was pressed or claimed. Thereafter, the case was fixed for the evidence of petitioner. Petitioner
availed as many as five opportunities to lead evidence. On 1.4.2013 neither petitioner nor any
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evidence on his behalf was present. Although, on behalf of petitioner one more opportunity was
prayed to lead evidence which was strongly objected to by the respondent.

7. After due consideration, the prayer of petitioner was objected and the petitioner
evidence was closed by the order of court.

8.  For the reasons to be recorded hereinafter my findings on the aforesaid issues are as

under:

Issueno. 1 : No

Relief : Reference answered in affirmative against the petitioner per operative.
Reasons for Findings

Issue no. 1

9. The burden was upon the petitioner to prove that his services were wrongly and
illegally terminated by the respondent in violation of the provisions of Industrial Disputes Act,
1947. But petitioner himself did not appear in the Court as a witness and no other evidence was led
by him in support of his claim.The absence of petitioner is suggesting that he is not interested to
press him claim petition despite vailing opportunities to lead evidence. In the absence of any
evidence, the claim filed by the petitioner is dismissed. As the result, issue no.1 is decided against
the petitioner.

Relief

For the reason recorded hereinabove, he claim of petitioner is dismissed and as such the
petitioner is not entitled to nay relief from this court. As the result the reference is decided
accordingly against the petitioner. Let a copy of this award be sent to the appropriate government
for publication in official gazette. File, after completion, be consigned to records.

Announced in the open court today on his 1st day of April 2013.
By order,
Sd/-
Presiding Judge,
Industrial Tribunal-Cum-
Labour court, Shimla

Ref. 107/2010

Sh. Jaspreet Singh V/s M/s Synergy Telecommunications (P) Ltd Nalagarh.
1/4/2013

Present: None for the petitioner.
Respondent already exparte.

File taken up today as the Circuit Court at Nalagarh was postponed from 29/3/2013 to
1/4/2013 vide my separate office order.

Case called twice but none is present on behalf of petitioner. Today the case was fixed for
filing of claim on behalf of petitioner.
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The following reference was received from appropriate government for adjudication:

“Whether verbal termination of the services of Shri Jaspreet Singh S/o Shri Gurdyal
Singh, helper by Managing Director M/s Synergy Telecommunications (Private)Ltd.,
village Dherowal, P.O Manjholi, Tehsil Nalagarh, District Solan, HP w.e.f. 10/6/2009
without serving charge sheet, without holding enquiry and without complying with the
provisions of the Industrial Disputes Act, 1947 is legal and justified? If not, to what a
back wages, service benefits and relief the above named workman is entitled to?”

The petitioner has availed several opportunities to file the claim petition in order to show
that he was wrongly terminated by the respondent w.e.f. 10/6/2009 without serving charge sheet,
without holding enquiry and without complying with the provisions of the Industrial Disputes
Act,1947. The record is revealing that the reference was received in this court on 27/10/2010 and
notice were issued to both the parties.

On behalf of petitioner Shri J. C. Bhardwaj, AR put appearance for the first time on
1/12/2010 and since then, after availing so many opportunities to file claim petition, today none
appeared on behalf of the petitioner which goes to suggest that the petitioner is not interested to file
any claim petition. Hence, in the absence of any claim petition, the reference is decided against the
petitioner and in favour of respondent/ employer as in the absence of any claim and evidence it
cannot be held that the service of petitioner w.e.f. 10/6/2009 were wrongly and illegally terminated
by the respondent without serving the charge sheet, without holding enquiry an without complying
the provisions of the Industrial disputes Act, 1947. Let a copy of this award be sent to the
appropriate government for publication in the official gazette. File, after completion, be consigned
to records.

Announced:
1/4/2013 Presiding Judge,
Labour Court, Shimla
Camp at Nalagarh.

Ref. 59/2009

Shri Darshan Lal V/s G.M Cement Corporation of India Sirmoaur
10/4/2013

Present: Shri A. K. Gupta, Advocate for petitioner.
Respondent no. 1 in person
Respondent no. 2 already exparte.

Today, Ld. Counsel for petitioner prayed that petitioner did not want to press the claim
petition because petitioner was not terminated from the service but he was retired. So, petitioner
would be filing fresh demand notice. To this effect statement of petitioner Shri Darshan Lal
recorded which was signed by his counsel Shri A. K. Gupta, Advocate. The following reference
was received from the appropriate government for adjudication:

“Whether termination of service of Shri Darshan Lal S/o Shri Sita Ram workman by
the I) The General manager cement corporation of India, Rajban Cement Factory,
Rajban, District sirmour, Hp Ii) Shri Om Parkash Yadav contractor CCI Rajban
Cement Factory Rajban, Paonta Sahib, District Sirmour, H.P w.e.f. 1/6/2006 on the
basis of certificate issued on 2/12/2006 by the above contractor without complying
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with the provisions of the Industrial disputes Act, 1947 is proper and justified? If not
what relief of service/retirement benefits the above aggrieved retired workman is
entitled to?”

The petitioner filed the claim petition challenging his termination which was contested by
the respondent by filing reply. Since, petitioner has stated not to press his claim and prayed to
decide the reference accordingly, therefore, the claim petition filed by the petitioner is hereby
dismissed and the reference is answered against the petitioner accordingly. Let a copy of this award
be sent to the appropriate government for publication in the official gazette. File, after completion,
be consigned to records.

Announced: By order,
10/4/2013 Sd/-
Presiding Judge,

Labour Court,Shimla,

Camp at Paonta Sahib.

IN THE COURT OF PURENDER VAIDYA, PRESIDING JUDGE, INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT, SHIMLA, (H.P) CAMP AT NALAGARH

Ref. No. 106 0of 2010.
Instituted on. 28.9.2010.
Decided on 4.4.2013.

Sanjeev Gautam S/o Shri Satish Kumar R/o Village Khawara, P.O & Tehsil Nurpur, District

Kangra, H.P.
. . Petitioner.

Vs.

M/s Ebony & Company Ltd., Plot No. 2/4, Phase-1 EPIP Jharmajri, Baddi, District Solan,

HP.
.. Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner :  Ms. Veena Sood, Advocate.
For respondent : Exparte.

AWARD

The following reference has been received from appropriate government for adjudication:

“Whether the verbal termination of the services of Shri Sasnjeev Gautam S/o Shri
Prithvi Chand by the Management of M/s Ebony & Company, Plot No. 2/4, Phase-1,
EPIP, Jharmajri, Baddi, District Solan, HP w.e.f. 24.7.2009 without serving
chargesheet, without holding enquiry and without complying with the provisions of the
Industrial Disputes Act, 1947 as alleged by the workman is legal and justified? If not,
to what back wages, service benefits and relief the above named workman is entitled
to?”
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2. The petitioner filed the claim petition stating that he was engaged by the respondent in
May, 2005 on temporary basis and subsequently in July, 2006, he was regularized by the
respondent. Initially respondent used to pay him ¥ 3,000/- per month but after June, 2006 his wages
were increased to I 5,000/- per month. On 24.7.2009 when petitioner was doing the work of
foreman, the respondent verbally terminated him as he was not allowed to enter the gate.

At that time, petitioner had put more than 240 days of continuous service. He was removed
from service without serving any notice, therefore, respondent violated the provisions of section
25-F of the Industrial disputes Act, 1947. The petitioner further stated that after his termination
respondent retained junior workmen and also engaged fresh workmen. Thus, respondent also
violated sections 25-G and 25-H of Industrial Disputes Act, 1947. Hence, petitioner prayed to set
aside his termination and to reinstate him with full back wages and other consequential service
benefits.

3. The respondent was served but did not put appearance, hence respondent was
proceeded against exparte.

4.  The exparte evidence of petitioner recorded.

5. I have heard Ld. Counsel for petitioner and also gone through the record of the case
carefully.

6. The un-rebutted exparte evidence of petitioner is sufficient to prove that he was
employed as a foreman by the respondent in May, 2005 and he was wrongly and illegally
terminated on 24.7.2009 without complying with the provisions of Industrial Disputes Act, 1947.

7. The testimony of petitioner is sufficient evidence on record.

He has categorically deposed that he was engaged by respondent in May, 2005 on
temporary basis and in June, 2006 he was regularized. He worked for more than 240 days in each
calendar year and on 24.7.2009 he was stopped on the gate and he was not allowed to join his
duties and thereafter, he was verbally retrenched. This statement of petitioner is sufficient to prove
that prior to his verbal retrenchment on 24.7.2009 he had worked for more than 240 days in a
calendar year. Therefore, the respondent was under the legal obligation to serve one month’s notice
or to pay one month’s wages and compensation in lieu of said notice to the petitioner as required
under section 25-F of Industrial Disputes Act, 1947. Since, no such steps were taken by the
respondent, therefore, the retrenchment of petitioner on 24.7.2009 is illegal being against the
provisions of section 25-F of Industrial Disputes Act, 1947.

8.  Although, the petitioner has also alleged that after his termination, respondent retained
junior workmen and also employed fresh workmen, but to this effect, I do not find any evidence on
record.

9. The aforesaid discussion has established that the verbal termination of the petitioner by
the respondent on 24.7.2009 is against the provisions of section 25-F of the Industrial disputes Act,
1947, hence, the same is liable to be set aside.

10. Consequently, for the aforesaid reasons, the claim petition is allowed and the
termination of services of petitioner by the respondent w.e.f. 24.7.2009 is hereby set aside and
petitioner is ordered to be reinstated in service forthwith with seniority and continuity. However,
the petitioner is not entitled to back wages as it is settled law that back wages cannot be granted
mechanically when the order of termination is declared illegal. Taking into account all the facts and
circumstances of the case, to my mind the petitioner is not entitled to back wages. The reference is
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decided in negative accordingly. Let a copy of this award be sent to the appropriate government for
publication in the official gazette. File, after completion, be consigned to records.

Announced in the open court today on this 4™ day of April, 2013.

By order,

Sd/-

Presiding Judge,
Industrial Tribunal-cum-
Labour Court, Shimla.

IN THE COURT OF PURENDER VAIDYA, PRESIDING JUDGE, INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT, SHIMLA, (H.P) CAMP AT NALAGARH

Ref. No. 83 0 2010.
Instituted on. 02.07.2010.
Decided on 12.4.2013.

Diwan Chand s/o Shri Sukh Ram R/o Village Jakhrouda, P.O Pratha, Tehsil Kasauli,
District Solan, H.P. .. Petitioner.

Vs.

M/s Asian Electronics Pvt. Ltd., Village Jakhrouda, P.O Pratha, Tehsil Kasauli, District
Solan, H.P. .. Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner :  Shri Y.P. Dhaulta, Advocate.
For respondent : Shri Goverdhan Sharma, Advocate.

AWARD
The following reference has been received from appropriate government for adjudication:

“Whether the verbal termination of the services of Shri Diwan chand S/o Shri Sukh
Ram w.e.f. 30.9.2009 by the management of M/s Asian Electronics Pvt., Ltd., Village
Jakhrouda, P.O Pratha, Tehsil Kasauli, District Solan, H.P without serving him
chargesheet and without holding enquiry and without following the provisions of the
Industrial Disputes Act, 1947 is legal and justified? If not, to what back wages, service
benefits and relief the above named worker is entitled to from the concerned
management?”

2. The petitioner filed the claim petition stating that he was engaged as a worker by the
respondent and he completed 240 days in a calendar year after his appointment on 19.2.2008. But
he was illegally terminated w.e.f. 30.9.2009 without serving any notice and paying any
compensation. The petitioner further stated that no domestic enquiry was conducted against him. It
was further stated by him that after his termination respondent retained junior workmen namely
Darshan and Rishi Paul and also appointed new workmen namely Bhagat Ram, Som Dutt and
Shyam Lal. Hence, petitioner challenged his termination in violation of sections 25-F, 25-G and 25-
H of the Industrial Disputes Act, 1947. Consequently, petitioner prayed to set aside his termination
and to reinstate him with back wages and other consequential service benefits.
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3. The respondent contested the claim petition by filing a reply wherein preliminary
objection as to maintainability was raised. On merits, respondent stated that the petitioner was not a
workman and he was appointed as a trainee vide engagement letter dated 1.1.2009 for a period of
six months only. The petitioner agreed to the terms and conditions of the agreement. The
agreement was extendable for another six months. Thus, the petitioner never remained as a
workman under the respondent. Hence, there was no Industrial Dispute involved in this case. The
respondent did not violate any provisions of Industrial Disputes Act. As per clause-3 of the
agreement, the respondent was at liberty to terminate the contract of appointment as a trainee
without giving any reasons or without any notice if the respondent is of the opinion that trainee is
not found suitable for the purpose of any post for which he is being trained. As the result, the
respondent prayed for the dismissal of the claim petition.

4. Petitioner filed rejoinder wherein he denied preliminary objection taken by the
respondent in reply and further reasserted the facts already stated by him in claim petition .

5. On the pleadings of the parties, the following issues were framed:-
1.  Whether the verbal termination of the services of petitioner by the respondent
w.e.f. 30.9.2009 is in violation of the provisions of the Industrial Disputes Act,

19477 .. OPP.

2. Ifissue no.l is proved in affirmative to what relief the petitioner is entitled to?
. OPP.

3. Whether the claim petition is not maintainable? .. OPR.
4. Relief.

6. The aforesaid issues were read over and explained to both the parties. No other issue
was pressed or claimed. Evidence of both the parties on the aforesaid issues were recorded.

7. T have heard both the parties and gone through the record carefully.

8.  For the reasons to be recorded hereinafter my findings on the aforesaid issues are as

under:

Issue no. 1 : Yes.

Issue no. 2 : Entitled for reinstatement with seniority and continuity but without back wages.
Issue no. 3 : No

Relief. Reference answered in negative against the respondent per operative part of

award.

Reasons for finding
Issue no. 1 & 3.
9. Both these issues are interconnected and can be disposed of by a single finding.

10. The respondent has taken the objection that petitioner is not a workman as he was
engaged as a trainee by the respondent. Therefore, it has to be seen whether the petitioner is a
workman or not.

11. Taking into account the relevant evidence on record to my mind the petitioner is a
workman. On behalf of respondent reliance was made on the testimony of RW-1 Ajay Sharma who
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tendered in evidence his affidavit Ex. RW-1/A wherein he has deposed that petitioner was engaged
as a trainee for six months on contract basis w.e.f. 1.1.2009. The petitioner joined the company and
accepted the terms and conditions of the contract and only worked for 211 days.

This witness did not produce in evidence the agreement which was arrived at between the
parties allegedly on 1.1.2009 as pleaded by the respondent in reply. Although, the photocopy of
agreement has been placed on record but it has not been duly proved.

12. It is admitted case of respondent that in pursuance of agreement dated 1.1.2009, the
petitioner joined his duties. RW-1 Ajay Sharma produced in evidence the joining report of
petitioner Ex. RW-1/B which is revealing that petitioner accepted the agreement dated 1.1.2009 and
joined the respondent company as a helper on 1.2.2009. He further stated that the petitioner agreed
to abide by all the terms and conditions and prayed to regularize him. This joining report Ex. RW-
1/B is sufficient proof to establish that petitioner joined the respondent company as a helper and not
as a trainee.

13. Moreover, the photocopy of the agreement dated 1.1.2009 which is taken into evidence
by this Court as mark A is revealing that petitioner was appointed as a trainee for six months which
can be extended by another six months by the respondent to acquire the knowledge or skill. That
means the petitioner was appointed as an apprentice by the respondent and the dictionary meaning
of apprentice is a person learning a trade from a skilled employee. So, clause-1 of the agreement
mark A produced on record by the respondent is specific proof to establish that petitioner was
engaged as an apprentice by the respondent and section 2(s) of the Industrial Disputes Act, 1947
defines workman which includes an apprentice.

14. Accordingly, in the light of my aforesaid discussion, the petitioner joined the
respondent company as a workman. Hence, the objection taken by the respondent that petitioner is
not a workman and the claim petition is not maintainable is hereby rejected.

15. The respondent has stated that the petitioner did not complete 240 days in a calendar
year prior to his termination, so, he was not entitled to get the benefits of section 25-F of Industrial
Disputes Act, 1947. RW-1 Ajay Sharma has also deposed that petitioner only worked for 211 days
in theyear of 2009, however, petitioner Diwan Chand stepped into the witness box and has deposed
that he completed 240 days prior to his termination on 30.9.2009. The petitioner has further
deposed that he was appointed by the respondent on 19.2.2008 but he could not produce on record
any convincing evidence apart from his bald statement that he was engaged by the respondent on
19.2.2008.

The burden was heavily upon the petitioner to show that he completed 240 days prior to his
termination on 30.9.2009, if he intended to get the benefit of section 25-F of Industrial disputes
Act, 1947 which requires the continuous service of 240 days in a calendar year for a workman who
could not be terminated without serving one month’s notice or wages of one months and
compensation. Here, Learned Counsel for respondent has rightly relied upon (2005) 5 SCC 100,
(2004) 8 SCC 195 and (2004) 8 SCC 161 that burden is upon the claimant workman to show that
he has in fact worked for 240 days in the year preceding his termination. Since, this burden could
not be discharged by the petitioner, therefore, it is hereby held that there is no violation of section
25-F of Industrial Disputes Act, 1947.

16. At the same time, | am of the opinion that the termination of petitioner is illegal being
violative of section 25-H of the Industrial disputes Act, 1947. RW-1 Ajay Sharma in his cross
examination has admitted that after the retrenchment of petitioner new workmen were engaged and
they have been marked present in the attendance register. Section 25-H of Industrial Disputes Act,
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1947 says in case of engaging new workman, the employer shall give an opportunity to the
retrenched workman and to offer him re-employment and the retrenched workman shall have
preference over the other persons. In this case, no opportunity was given to the petitioner when new
workmen were engaged after his termination. Hence, the termination of the services of petitioner
w.e.f. 30.9.2009 by the respondent is in violation of section 25-H of the Industrial Disputes Act,
1947 which is not sustainable.

17. Lastly, clause-3 of the agreement dated 1.1.2009 mark-A which is relied by the
respondent, is relevant which reads as under:

“The company will be free to terminate your contract of appointment as a trainee even
during the period of your training or even during your extended period of training
without giving any reasons giving reasons or without any notice if with opinion of the
company you are not found suitable of the purpose of the post which you are being
trained by the company, or you are found guilty of any type of misconduct or
inefficiency or indiscipline"

18. This term of agreement mark A is specific that the respondent company will not
terminate any appointee without giving any reasons or without any notice, if the respondent
company is of the opinion that the appointee is not found suitable for the purpose of post for which
he is being trained or if the appointee is found guilty of any misconduct or inefficiency or
indiscipline. It is not the case of the respondent that petitioner was not found suitable of the purpose
of post for which he was being trained or he was found guilty of misconduct or inefficiency or
indiscipline.

19. Hence, in the light of my aforesaid discussion, the termination of petitioner w.e.f.
30.9.2009 by the respondent is hereby set aside and as such issue no.l is decided in favour of
petitioner whereas issue no.3 is decided against the respondent.

Issue no. 2

20. For the reason recorded hereinabove while discussing issue no.1 & 3, the termination
of services of petitioner w.e.f. 30.9.2009 by the respondent is hereby set aside. As the result,
petitioner is entitled for reinstatement with seniority and continuity. However, the petitioner is not
entitled to back wages as it is settled law that back wages cannot be granted mechanically when the
order of termination is declared illegal. Taking into account all the facts and circumstances of the
case, to my mind the petitioner is not entitled to back wages. Accordingly, this issue is decided in
favour of petitioner.

Relief

For the reasons recorded hereinabove, the claim petition is allowed and as such the
termination of services of petitioner from 30.9.2009 by the respondent is set aside and the petitioner
is ordered to be reinstated in service forthwith with seniority and continuity but without back wages
and as such the reference is answered accordingly in favour of petitioner. Let a copy of this award
be sent to the appropriate government for publication in official gazette. File, after completion, be
consigned to records.

Announced in the open court today on this 12" Day of April, 2013.
By order,
Sd/-
Presiding Judge,
Industrial Tribunal-cum-
Labour Court, Shimla.
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IN THE COURT OF PURENDER VAIDYA, PRESIDING JUDGE, INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT, SHIMLA, (H.P) CAMP AT NALAGARH

Ref. No. 84 0f 2010.
Instituted on. 02.07.2010.
Decided on 12.4.2013.

Rattan Singh S/o Shri Bija Ram R/o Village Jakhrouda, P.O Pratha, Tehsil Kasauli, District Solan,
H.P. . . Petitioner.

Vs.

M/s Asian Electronics Pvt. Ltd., Village Jakhrouda, P.O Pratha, Tehsil Kasauli, District Solan, H.P.
.. Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner :  Shri Y. P. Dhaulta, Advocate.
For respondent : Shri Goverdhan Sharma, Advocate.

AWARD

The following reference has been received from appropriate government for adjudication:

“Whether the verbal termination of the services of Shri Rattan Singh S/o Shri Bija Ram
w.e.f. 30.9.2009 by the management of M/s Asian Electronics Pvt., Ltd., Village
Jakhrouda, P.O Pratha, Tehsil Kasauli, District Solan, H.P without serving him
chargesheet and without holding enquiry and without following the provisions of the
Industrial Disputes Act, 1947 is legal and justified? If not, to what back wages, service
benefits and relief the above named worker is entitled to from the concerned
management?”

2. The petitioner filed the claim petition stating that he was engaged as a worker by the
respondent and he completed 240 days in a calendar year after his appointment on 19.2.2008. But
he was illegally terminated w.e.f. 30.9.2009 without serving any notice and paying any
compensation. The petitioner further stated that no domestic enquiry was conducted against him. It
was further stated by him that after his termination respondent retained junior workmen namely
Darshan and Rishi Paul and also appointed new workmen namely Bhagat Ram, Som Dutt and
Shyam Lal. Hence, petitioner challenged his termination in violation of sections 25-F, 25-G and 25-
H of the Industrial Disputes Act, 1947. Consequently, petitioner prayed to set aside his termination
and to reinstate him with back wages and other consequential service benefits.

3. The respondent contested the claim petition by filing a reply wherein preliminary
objection as to maintainability was raised. On merits, respondent stated that the petitioner was not a
workman and he was appointed as a trainee vide engagement letter dated 1.1.2009 for a period of
six months only. The petitioner agreed to the terms and conditions of the agreement. The agreement
was extendable for another six months. Thus, the petitioner never remained as a workman under the
respondent. Hence, there was no Industrial Dispute involved in this case. The respondent did not
violate any provisions of Industrial Disputes Act. As per clause-3 of the agreement, the respondent
was at liberty to terminate the contract of appointment as a trainee without giving any reasons or
without any notice if the respondent is of the opinion that trainee is not found suitable for the
purpose of any post for which he is being trained. As the result, the respondent prayed for the
dismissal of the claim petition.
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4. Petitioner filed rejoinder wherein he denied preliminary objection taken by the
respondent in reply and further reasserted the facts already stated by him in claim petition

5. On the pleadings of the parties, the following issues were framed:—
1.  Whether the verbal termination of the services of petitioner by the respondent
w.e.f. 30.9.2009 is in violation of the provisions of the Industrial Disputes Act,
19477 .. OPP.

2. Ifissue no.l is proved in affirmative to what relief the petitioner is entitled to?
.. OPP.

3. Whether the claim petition is not maintainable? . .OPR.
4. Relief.

6. The aforesaid issues were read over and explained to both the parties. No other issue
was pressed or claimed. Evidence of both the parties on the aforesaid issues were recorded.

7. Thave heard both the parties and gone through the record carefully.

8. For the reasons to be recorded hereinafter my findings on the aforesaid issues are as

under:

Issueno. 1 : Yes.

Issue no. 2 : Entitled for reinstatement with seniority and continuity but without back wages.
Issue no. 3 : No.

Relief : Reference answered in negative against the respondent per operative part of

award.
Reasons for finding
Issue no. 1 & 3.
9. Both these issues are interconnected and can be disposed of by a single finding.

10. The respondent has taken the objection that petitioner is not a workman as he was
engaged as a trainee by the respondent. Therefore, it has to be seen whether the petitioner is a
workman or not.

11. Taking into account the relevant evidence on record to my mind the petitioner is a
workman. On behalf of respondent reliance was made on the testimony of RW-1 Ajay Sharma who
tendered in evidence his affidavit Ex. RW-1/A wherein he has deposed that petitioner was engaged
as a trainee for six months on contract basis w.e.f. 1.1.2009. The petitioner joined the company and
accepted the terms and conditions of the contract and only worked for 211 days. This witness did
not produce in evidence the agreement which was arrived at between the parties allegedly on
1.1.2009 as pleaded by the respondent in reply. Although, the photocopy of agreement has been
placed on record but it has not been duly proved.

12. It is admitted case of respondent that in pursuance of agreement dated 1.1.2009, the
petitioner joined his duties. RW-1 Ajay Sharma produced in evidence the joining report of
petitioner Ex. RW-1/B which is revealing that petitioner accepted the agreement dated 1.1.2009 and
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joined the respondent company as a helper on 1.2.2009. He further stated that the petitioner agreed
to abide by all the terms and conditions and prayed to regularize him. This joining report Ex. RW-
1/B is sufficient proof to establish that petitioner joined the respondent company as a helper and not
as a trainee.

13. Moreover, the photocopy of the agreement dated 1.1.2009 which is taken into evidence
by this Court as mark A is revealing that petitioner was appointed as a trainee for six months which
can be extended by another six months by the respondent to acquire the knowledge or skill. That
means the petitioner was appointed as an apprentice by the respondent and the dictionary meaning
of apprentice is a person learning a trade from a skilled employee. So, clause-1 of the agreement
mark A produced on record by the respondent is specific proof to establish that petitioner was
engaged as an apprentice by the respondent and section 2(s) of the Industrial Disputes Act, 1947
defines workman which includes an apprentice.

14. Accordingly, in the light of my aforesaid discussion, the petitioner joined the
respondent company as a workman. Hence, the objection taken by the respondent that petitioner is
not a workman and the claim petition is not maintainable is hereby rejected.

15. The respondent has stated that the petitioner did not complete 240 days in a calendar
year prior to his termination, so, he was not entitled to get the benefits of section 25-F of Industrial
Disputes Act, 1947. RW-1 Ajay Sharma has also deposed that petitioner only worked for 211 days
in the year of 2009, however, petitioner Rattan Singh stepped into the witness box and has deposed
that he completed 240 days prior to his termination on 30.9.2009.

The petitioner has further deposed that he was appointed by the respondent on 19.2.2008
but he could not produce on record any convincing evidence apart from his bald statement that he
was engaged by the respondent on 19.2.2008. The burden was heavily upon the petitioner to show
that he completed 240 days prior to his termination on 30.9.2009, if he intended to get the benefit
of section 25-F of Industrial disputes Act, 1947 which requires the continuous service of 240 days
in a calendar year for a workman who could not be terminated without serving one month’s notice
or wages of one months and compensation. Here, Learned Counsel for respondent has rightly relied
upon (2005) 5 SCC 100, (2004) 8 SCC 195 and (2004) 8 SCC 161 that burden is upon the claimant
workman to show that he has in fact worked for 240 days in the year preceding his termination.
Since, this burden could not be discharged by the petitioner, therefore, it is hereby held that there is
no violation of section 25-F of Industrial Disputes Act, 1947.

16. At the same time, I am of the opinion that the termination of petitioner is illegal being
violative of section 25-H of the Industrial disputes Act, 1947. RW-1 Ajay Sharma in his cross
examination has admitted that after the retrenchment of petitioner new workmen were engaged and
they have been marked present in the attendance register. Section 25-H of Industrial Disputes Act,
1947 says in case of engaging new workman, the employer shall give an opportunity to the
retrenched workman and to offer him re-employment and the retrenched workman shall have
preference over the other persons. In this case, no opportunity was given to the petitioner when new
workmen were engaged after his termination. Hence, the termination of the services of petitioner
w.e.f. 30.9.2009 by the respondent is in violation of section 25-H of the Industrial Disputes Act,
1947 which is not sustainable.

17. Lastly, clause-3 of the agreement dated 1.1.2009 mark-A which is relied by the
respondent, is relevant which reads as under:

“The company will be free to terminate your contract of appointment as a trainee even
during the period of your training or even during your extended period of training
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without giving any reasons giving reasons or without any notice if with opinion of the
company you are not found suitable of the purpose of the post which you are being
trained by the company, or you are found guilty of any type of misconduct or
inefficiency or indiscipline"

18. This term of agreement mark A is specific that the respondent company will not
terminate any appointee without giving any reasons or without any notice, if the respondent
company is of the opinion that the appointee is not found suitable for the purpose of post for which
he is being trained or if the appointee is found guilty of any misconduct or inefficiency or
indiscipline. It is not the case of the respondent that petitioner was not found suitable of the purpose
of post for which he was being trained or he was found guilty of misconduct or inefficiency or
indiscipline.

19. Hence, in the light of my aforesaid discussion, the termination of petitioner w.e.f.
30.9.2009 by the respondent is hereby set aside and as such issue no.l is decided in favour of
petitioner whereas issue no.3 is decided against the respondent.

Issue no. 2

20. For the reason recorded hereinabove while discussing issue no.1 & 3, the termination
of services of petitioner w.e.f. 30.9.2009 by the respondent is hereby set aside. As the result,
petitioner is entitled for reinstatement with seniority and continuity. However, the petitioner is not
entitled to back wages as it is settled law that back wages cannot be granted mechanically when the
order of termination is declared illegal. Taking into account all the facts and circumstances of the
case, to my mind the petitioner is not entitled to back wages. Accordingly, this issue is decided in
favour of petitioner.

Relief

For the reasons recorded hereinabove, the claim petition is allowed and as such the
termination of services of petitioner from 30.9.2009 by the respondent is set aside and the petitioner
is ordered to be reinstated in service forthwith with seniority and continuity but without back wages
and as such the reference is answered accordingly in favour of petitioner. Let a copy of this award
be sent to the appropriate government for publication in official gazette. File, after completion, be
consigned to records.

Announced in the open court today on this 12" Day of April, 2013.
By order,
Sd/-
Presiding Judge,
Industrial Tribunal-cum-
Labour Court, Shimla.

IN THE COURT OF PURENDER VAIDYA, PRESIDING JUDGE, INDUSTRIAL TRIBUNAL-
CUM- LABOUR COURT, SHIMLA, (H.P) CAMP AT NALAGARH

Ref. No. 85 0f 2010.
Instituted on. 02.07.2010.
Decided on 12.4.2013.

Sadhu Ram S/o Shri Khayali Ram R/o Village Jakhrouda, P.O Pratha, Tehsil Kasauli, District
Solan, H.P. .. Petitioner.
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Vs.

M/s Asian Electronics Pvt. Ltd., Village Jakhrouda, P.O Pratha, Tehsil Kasauli, District Solan, H.P.
.. Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner :  Shri Y. P. Dhaulta, Advocate.
For respondent : Shri Goverdhan Sharma, Advocate.

AWARD

The following reference has been received from appropriate government for adjudication:

“Whether the verbal termination of the services of Shri Sadhu Ram S/o Shri Khayali
Ram w.e.f. 30.9.2009 by the management of M/s Asian Electronics Pvt., Ltd., Village
Jakhrouda, P.O Pratha, Tehsil Kasauli, District Solan, H.P without serving him
chargesheet and without holding enquiry and without following the provisions of the
Industrial Disputes Act, 1947 is legal and justified? If not, to what back wages, service
benefits and relief the above named worker is entitled to from the concerned
management?”

2. The petitioner filed the claim petition stating that he was engaged as a worker by the
respondent and he completed 240 days in a calendar year after his appointment on 19.2.2008. But
he was illegally terminated w.e.f. 30.9.2009 without serving any notice and paying any
compensation. The petitioner further stated that no domestic enquiry was conducted against him. It
was further stated by him that after his termination respondent retained junior workmen namely
Darshan and Rishi Paul and also appointed new workmen namely Bhagat Ram, Som Dutt and
Shyam Lal. Hence, petitioner challenged his termination in violation of sections 25-F, 25-G and 25-
H of the Industrial Disputes Act, 1947. Consequently, petitioner prayed to set aside his termination
and to reinstate him with back wages and other consequential service benefits.

3. The respondent contested the claim petition by filing a reply wherein preliminary
objection as to maintainability was raised. On merits, respondent stated that the petitioner was not a
workman and he was appointed as a trainee vide engagement letter dated 1.1.2009 for a period of
six months only. The petitioner agreed to the terms and conditions of the agreement. The agreement
was extendable for another six months. Thus, the petitioner never remained as a workman under the
respondent. Hence, there was no Industrial Dispute involved in this case. The respondent did not
violate any provisions of Industrial Disputes Act. As per clause-3 of the agreement, the respondent
was at liberty to terminate the contract of appointment as a trainee without giving any reasons or
without any notice if the respondent is of the opinion that trainee is not found suitable for the
purpose of any post for which he is being trained. As the result, the respondent prayed for the
dismissal of the claim petition.

4. Petitioner filed rejoinder wherein he denied preliminary objection taken by the
respondent in reply and further reasserted the facts already stated by him in claim petition.

5. On the pleadings of the parties, the following issues were framed:—

1. Whether the verbal termination of the services of petitioner by the respondent
w.e.f. 30.9.2009 is in violation of the provisions of the Industrial Disputes Act,
19477 .. OPP.
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2. Ifissue no.l is proved in affirmative to what relief the petitioner is entitled to?
.. OPP.

3. Whether the claim petition is not maintainable? .. OPR.
4. Relief.

6. The aforesaid issues were read over and explained to both the parties. No other issue
was pressed or claimed. Evidence of both the parties on the aforesaid issues were recorded.

7. Thave heard both the parties and gone through the record carefully.

8.  For the reasons to be recorded hereinafter my findings on the aforesaid issues are as

under:

Issueno. 1 : Yes.

Issue no. 2 : Entitled for reinstatement with seniority and continuity but without back wages.
Issue no. 3 : No

Relief : Reference answered in negative against the respondent per operative part of

award.

Reasons for finding
Issue no. 1 & 3.

9. Both these issues are interconnected and can be disposed of by a single finding.

10. The respondent has taken the objection that petitioner is not a workman as he was
engaged as a trainee by the respondent. Therefore, it has to be seen whether the petitioner is a
workman or not.

11. Taking into account the relevant evidence on record to my mind the petitioner is a
workman. On behalf of respondent reliance was made on the testimony of RW-1 Ajay Sharma who
tendered in evidence his affidavit Ex. RW-1/A wherein he has deposed that petitioner was engaged
as a trainee for six months on contract basis w.e.f. 1.1.2009. The petitioner joined the company and
accepted the terms and conditions of the contract and only worked for 211 days. This witness did
not produce in evidence the agreement which was arrived at between the parties allegedly on
1.1.2009 as pleaded by the respondent in reply. Although, the photocopy of agreement has been
placed on record but it has not been duly proved.

12. It is admitted case of respondent that in pursuance of agreement dated 1.1.2009, the
petitioner joined his duties. RW-1 Ajay Sharma produced in evidence the joining report of
petitioner Ex. RW-1/B which is revealing that petitioner accepted the agreement dated 1.1.2009 and
joined the respondent company as a helper on 1.2.2009. He further stated that the petitioner agreed
to abide by all the terms and conditions and prayed to regularize him. This joining report Ex. RW-
1/B is sufficient proof to establish that petitioner joined the respondent company as a helper and not
as a trainee.

13. Moreover, the photocopy of the agreement dated 1.1.2009 which is taken into evidence
by this Court as mark A is revealing that petitioner was appointed as a trainee for six months which
can be extended by another six months by the respondent to acquire the knowledge or skill. That
means the petitioner was appointed as an apprentice by the respondent and the dictionary meaning
of apprentice is a person learning a trade from a skilled employee. So, clause-1 of the agreement
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mark A produced on record by the respondent is specific proof to establish that petitioner was
engaged as an apprentice by the respondent and section 2(s) of the Industrial Disputes Act, 1947
defines workman which includes an apprentice.

14. Accordingly, in the light of my aforesaid discussion, the petitioner joined the
respondent company as a workman. Hence, the objection taken by the respondent that petitioner is
not a workman and the claim petition is not maintainable is hereby rejected.

15. The respondent has stated that the petitioner did not complete 240 days in a calendar
year prior to his termination, so, he was not entitled to get the benefits of section 25-F of Industrial
Disputes Act, 1947. RW-1 Ajay Sharma has also deposed that petitioner only worked for 211 days
in the year of 2009, however, petitioner Sadhu Ram stepped into the witness box and has deposed
that he completed 240 days prior to his termination on 30.9.2009. The petitioner has further
deposed that he was appointed by the respondent on 19.2.2008 but he could not produce on record
any convincing evidence apart from his bald statement that he was engaged by the respondent on
19.2.2008. The burden was heavily upon the petitioner to show that he completed 240 days prior
to his termination on 30.9.2009, if he intended to get the benefit of section 25-F of Industrial
disputes Act, 1947 which requires the continuous service of 240 days in a calendar year for a
workman who could not be terminated without serving one month’s notice or wages of one months
and compensation. Here, Learned Counsel for respondent has rightly relied upon (2005) 5 SCC
100, (2004) 8 SCC 195 and (2004) 8 SCC 161 that burden is upon the claimant workman to show
that he has in fact worked for 240 days in the year preceding his termination. Since, this burden
could not be discharged by the petitioner, therefore, it is hereby held that there is no violation of
section 25-F of Industrial Disputes Act, 1947.

16. At the same time, I am of the opinion that the termination of petitioner is illegal being
violative of section 25-H of the Industrial disputes Act, 1947. RW-1 Ajay Sharma in his cross
examination has admitted that after the retrenchment of petitioner new workmen were engaged and
they have been marked present in the attendance register. Section 25-H of Industrial Disputes Act,
1947 says in case of engaging new workman, the employer shall give an opportunity to the
retrenched workman and to offer him re-employment and the retrenched workman shall have
preference over the other persons. In this case, no opportunity was given to the petitioner when new
workmen were engaged after his termination. Hence, the termination of the services of petitioner
w.e.f. 30.9.2009 by the respondent is in violation of section 25-H of the Industrial Disputes Act,
1947 which is not sustainable.

17. Lastly, clause-3 of the agreement dated 1.1.2009 mark-A which is relied by the
respondent, is relevant which reads as under:

“The company will be free to terminate your contract of appointment as a trainee even
during the period of your training or even during your extended period of training
without giving any reasons giving reasons or without any notice if with opinion of the
company you are not found suitable of the purpose of the post which you are being
trained by the company, or you are found guilty of any type of misconduct or
inefficiency or indiscipline"

18. This term of agreement mark A is specific that the respondent company will not
terminate any appointee without giving any reasons or without any notice, if the respondent
company is of the opinion that the appointee is not found suitable for the purpose of post for which
he is being trained or if the appointee is found guilty of any misconduct or inefficiency or
indiscipline. It is not the case of the respondent that petitioner was not found suitable of the purpose
of post for which he was being trained or he was found guilty of misconduct or inefficiency or
indiscipline.



RIS, f@Ared Uael, 7 S, 2013 /17 RS 1935 1555

19. Hence, in the light of my aforesaid discussion, the termination of petitioner w.e.f.
30.9.2009 by the respondent is hereby set aside and as such issue no.l is decided in favour of
petitioner whereas issue no.3 is decided against the respondent.

Issue no. 2

20. For the reason recorded hereinabove while discussing issue no.1 & 3, the termination
of services of petitioner w.e.f. 30.9.2009 by the respondent is hereby set aside. As the result,
petitioner is entitled for reinstatement with seniority and continuity. However, the petitioner is not
entitled to back wages as it is settled law that back wages cannot be granted mechanically when the
order of termination is declared illegal. Taking into account all the facts and circumstances of the
case, to my mind the petitioner is not entitled to back wages. Accordingly, this issue is decided in
favour of petitioner.

Relief

For the reasons recorded hereinabove, the claim petition is allowed and as such the
termination of services of petitioner from 30.9.2009 by the respondent is set aside and the petitioner
is ordered to be reinstated in service forthwith with seniority and continuity but without back wages
and as such the reference is answered accordingly in favour of petitioner. Let a copy of this award
be sent to the appropriate government for publication in official gazette. File, after completion, be
consigned to records.

Announced in the open court today on this 12" Day of April, 2013.

By order,

Sd/-

Presiding Judge,
Industrial Tribunal-cum-
Labour Court, Shimla.

HOME DEPARTMENT
NOTIFICATION

Shimla-2, 06" June, 2013

No. Home-B (B) 15-5/2003-HC.—In exercise of the powers conferred by Sub- Section (i)
of Section 20 read with Section 21 of the Code of Criminal Procedure, 1973, the Governor,
Himachal Pradesh is pleased to appoint the following officers as Executive Magistrate to exercise
the powers of Executive Magistrate within their respective jurisdiction in view of 2-Mandi Lok
Sabha Bye-Elections 2013 till the completion of process of Election.

Sr. | Name and Designations of the Officers Place of posting
No.
22-Manali Assembly Constituency :
1. | Sh.Gulab Chand Bains, BDO Naggar
2. | Capt. Randheer Singh Salhuria, Director ABVIM& AS, Manali
3. | Sh. Mahaveer Singh Thakur, Dy Director ABVIM & AS, Manali
4. | Er. Vidya Sagar Thakur, Sr. Executive Engineer HPSEBL Manali
5. | Sh. Sat Pal Mehta, Director Fisheries Patlikuhal
6. | Sh. P. P. Kaistha, Principal GDC Haripur
23- Kullu Assembly Constituency :
1. | Sh. Ashwani Kumar, RTO Kullu
2. | Miss Krishna Negi, RTO (F) Kullu
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3. | Smt. Shashi Thakur, ASO Kullu

4. | Sh. Chanden Kapoor, Tehsildar (R) Kullu

5. | Sh. Lal Chand Shastri, Tehsildar, O/o Assistant Settlement | Kullu
Officer.

6. | Sh. Pradeep Sharma, Deputy Director, Elementary Education | Kullu
24-Banjar Assembly Constituency :

1. | Sh. Manohar Lal Naib-Tehsildar Banjar

2. | Sh. Jai Gopal Sharma, Naib-Tehsildar O/o LAO Bihali

3. | Er. B.L. Gupta, XEN, I&PH Shamshi Division

4. | Er. G.C. Gupta, XEN HPPWD Division No. II Kullu

5. | Sh. Karam Singh Associate Professor, GDC Kullu

6. | Sh. Surat Thakur, Asstt. Professor, GDC Banjar

7. | Sh. Raj Kumar, Associate Professor, GDC Kullu

25- Anni (SC) Assembly Constituency :

1. | Sh. Rakesh Bisht, BDO Anni

2. | Sh. Manohar Lal Negi, BDO Nirmand

3. | Sh. Satya Pal Verma, CDPO Neether

4. | Sh. Anil Kumar Sharma, XEN, HPPWD Nirmand

5. | Sh. S.P.Lohia, XEN I&PH Division Anni

6. | Sh. A K.Tiwari, XEN HPSEB Ltd. Division Anni

The Governor of Himachal Pradesh is further pleased to order that the above mentioned
officers shall exercise the powers of Executive Magistrate under the supervision and control of the
District Magistrate/Sub Divisional Magistrate of the concerned District/Sub Division in whose
jurisdiction their local area falls.

By order,
Sd/-
Chief Secretary (Home) .

GENERAL ADMINISTRATION DEPARTMENT
SECTION-A

NOTIFICATION

Shimla-2, the 6th June, 2013

No. GAD-A(B)8-4/2001-11.—The Governor, Himachal Pradesh is pleased to declare 23rd
June, 2013 (Sunday) as a Gazetted Holiday in 2-Mandi Lok Sabha Constituency on account of Bye
Election of 2-Mandi Lok Sabha Constituency, H.P. to enable the employees working in all Govt.
Offices/ Boards/ Corporations/ Educational Institutions and Industrial Establishments situated in
Himachal Pradesh to exercise their right to franchise. This will also be paid holiday to daily waged
employees and also within the meaning of Section- 25 of Negotiable Instrument Act, 1881.

It is, however, clarified that special casual leave may be given to those employees who are
working in different places in the State but have right to vote in other constituencies/places in the
Pradesh on the production of certificate of the concerned Presiding Officer that the employee has
actually cast his/her vote.

By order,
SUDRIPTA ROY,
Chief Secretary,
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s diqq Rig g3 il oM Y@, Faril &9 Yas, dedid Sif<rR, fS7er qusl,

Rurae uger T |
T

JME ST .. PIhery |

RIS 3fHeRg HBTel & H A & TORIT a7 |

s digq Rig g3 2l O (W, Farfl &9 Ydbs, dedid SR, e /v,
feArae UQe 7 39 ST H AMAEA-UF IR &R AR a1 2 & IH@ 9 9 & W
o-us # fiad R g S @ g uneft @1 A o difier gRTe 9§ Widd 9 g9 g,
WWE@Tg&T%ch{wﬂmﬁalwﬁqwﬂ

;. FAAHRYT Sl Bl TSR (S04 & Agd ¥ Gfad fbar oiar g fb afq e
fdd B gefl & AW B ORI ARG AW el HE H diad g B dRT DI IoR
TORTS 81 98 i 14—6—2013 &I UTA: 10.00 o1 IMATATH AT IHICA- IR BB AU
IR/ TARTST UPT R Fdhdll 2 AT IR—BTOoNI &I GRA H UHdRb] HRIATE! 3 H s SIgil |

TSl faTieh 24—5—2013 DI A BXIER g HIBR If&Teld I SINI Gl |

AER | FRIRT / —
AETId el fgaig Sof,

SRR, fSToT quer, f@urae ueyr |




1560 RIoIY=, fArerd Uael, 7 S, 2013 /17 SIS 1935

g 37aTeld H1 SIgR el =1, HeIdh FATEd! [gdld a¥, ArerTe, foTelr Ao, feared e

fTet 50 - 6 /13

£l 9ET M QA S0 G XM, A1 G Bletidiell, IR YArdl, dedlel ArenTe, foret
rer, feAreer uaer|

SAH ST-d

AR SOl A9 |

B AWM d W B giud fear Sar 8 6 s arar 9 g3 s /g W, A Mg
PIATATAT, TR TARN, T ATedrTe, e Ao, fRAmee Uy 3 39 ey § SR
I ORI UKD Bl & [0 fdad o U1 M d1g I DI GO B 91T M ISP 919 M
HR- IR A fhar 2| PR 59 A0 &l ol IR fhell &I ¥ UaRTSl & al I8 31U+ MRy
9 TSI Bl fald 17—6—2013 ¥ Yd JATAdT AT ghlela- Ugd PR Fohdl © | 918 oIk
faTe AR BTael AHIIT F8l T AT MY TR A SR R AU SI9 |

3T feTh 18—5—2013 Bl TN BEIER d HIex 3feTold & SN fhar 17|

HIEw | 3THR ATeT 1,
qEId gargd fgdia I,

AT, T A, feame ue9r |

g 3reTord &Y 0 U0 F1, Werie gaTedl fgdig a¥f, ATaNTe, fSTam Ao, fRare ueer
f’Ter 5o 1 7 /13

2 O XM YA S BIC XM YA 30 Bog) XM, AdHA T AT GBI, GRIAT [eeRdrel,
dedilel ATenTe, foter Ao, fRame uqer|

M ST

AT oI A9 |

B AWM T W DI Giod fbar Sar 2 b s a M g3 S BIg IM YT 31 8oyg] WM,
QI Md e SFbl, WRIAT JooRardll, dedid AanTe, e Ao, ffamEed ucer o 59
_ATAT H SREATK YR Bl © (o9 3G o U A1 Bl SO PR di% B ARl o<
FR IR AT fHAT 81 MR 39 9 P TR IR Al BT B 9 TaRiol & df I8 {0
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JAMURT $9 <IATAT BT & 29—6—2013 H T4 AT IT Jdbleld- URJd B AT & | 918
o RIS QRIS dTdel AT T8l BRI QAT SQ oKl AW SNl &R 3T TG |

M feTh 30—5—2013 I TR BEIER I Hex I7gTold I NI fhar 17 |

HIEw | 3THR ATel 1,
qEId gargd fgda I,

ATerTe, ST \ieq, B9 ueer |

Rmer—2, 5 S, 2013

AT TA0T0NRO—B10(6)—20 / 2013—IST.—(ZHATI U &I MU, IR & GfAe= &
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yrgde fdaiad . (RIS iR fafaeq) R faga®, 2013 (2013 @1 faeae dwaia
19) BT IY 2013 & MM F=H 40 & ®Y H AAYF & e 348 (3) @ Il IAD
3T wIergRd Ure |fed feArd UQe §—Toa H USTRId ddl g |

M T,
feRTT W Rig,
afga (fafd) |

fRHTae uew wgde faafee e (R iR fafteE) e sifdifam, 2013

RIS BT AT

1. i&re = |
2. 2007 & JAMATIH THTDb 13 BT FRAT R ATGRAT |

2013 &1 AT T=Iih 40

fRArad uew wisde faefAee e (R iRk fafvesE) e sifaifam, 2013

(RTSIUTS HeledT §RT ARIG 3 [, 2013 Pl JTBIFAIG)

fenTae uew ugde fdafiad e (RIS iR fafeeE) sifaf=H, 2007 (2007 &1
e Seid 13) @1 R &1 @ forv sfdfeem |
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TRA TR & diged a¥ d farad U< foud s g1 f=faRaa w9 # ug
srfafafaa & —

1. e TH—s9 IR w &1 G AW REmd e ursde fddfied e
RRTSTBxoT 3R fafee) fres arff=E, 2013 21

2. 2007 @ oM WEiE® 13 @1 FREa iR @Rl ——f2aEe uewr wgde
frerfire Jermoe RRTREISHRT iR fafgw =) srfarf e, 2007 &1 TaggRT R favar wirar @ -

R U R ReferRad &1 gwifaa 81 e —

() S IfRf=m & 3= 31fSid, Weyd a1 SUd fHdl If¥eR, fAerareer, awegar ar
R

(@) S SrffaH & 9 fhy U fHl orR & I § Suvd fohedl 3Rd, FHgeRor
a7 U, AT

) FAMYEed U BT IeR, fRIMIER, aregarn, a1, 2R, FHYSRY AT ]S &l
qrad el arvor, e SR I1 SUAR, AR

UHT BT =yv, fafdres SrRIianEdr I1 Iu=R FRerd, dre] AT Yad-=iiel I ST FHAT AR
T B IMRT, THUSRY IT gUs JJERINT fham ST AH, A1 Sad AT & Sua=T
=g = fdu v B

W] I8 AR b 39 yeR FREYT e & orfi| & 15 @15 Fgfaa ar
T T USRS, SIRI &1 T8 ORI, fhar ar sfewr a1 SR fhy 1y fAqer,
FIAMT B IT DIS 3 B Aled, B Tg Pls a1 T HRATg, S8l dP (b I8
Aerfd e (RRREIERT iR fafee=) srfafaH, 2010 (2010@31%%@@'@1%5
23) P IUTHl I IRFTT T B, U DI TS GHSN SIQHI, HE RS USer yisde
e e RRRSIaRer iR fafveE) efafae™, 2007 (2007 @1 <rfafeaw
e 13) FRET 7 fHar 7ar 81 &k Ul s Fgfad, ycmdioH, SIieRaHr, saw,
e, frem, SR, e, Yo, SIS B AT 3 I d9 db Jdd -l
B 99 9% IR Jffafsd 9 &R 1 9N |
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THE HIMACHAL PRADESH PRIVATE CLINICAL ESTABLISHMENTS

(REGISTRATION AND REGULATION) REPEAL ACT, 2013
(AS ASSENTED TO BY THE GOVERNOR ON 3"” JUNE, 2013)
AN

ACT

to repeal the Himachal Pradesh Private Clinical Establishments (Registration and
Regulation) Act, 2007 (Act No. 13 of 2007).

BE it enacted by the Legislative Assembly of Himachal Pradesh in the Sixty-fourth Year of
the Republic of India as follows :(—

1.

Short titlee—This Act may be called the Himachal Pradesh Private Clinical

Establishments (Registration and Regulation) Repeal Act, 2013.

2.

Repeal of Act No. 13 of 2007 and savings.—The Himachal Pradesh Private Clinical

Establishments (Registration and Regulation) Act, 2007 is hereby repealed:

Provided that such repeal shall not affect,—

(a)

(b)

(c)

any right, privilege, obligation or liability acquired, accrued or incurred under the said
Act; or

any penalty, forfeiture or punishment incurred in respect of any offence committed
against the said Act; or

any investigation, legal proceedings or remedy in respect of any such right, privilege,
obligation, liability, penalty, forfeiture or punishment as aforesaid; and

any such investigation, legal proceedings or remedy may be instituted, continued
or enforced and any such penalty, forfeiture or punishment may be imposed as if the
provisions of the said Act had not been repealed :

Provided further that anything done or any action taken, including any
appointment or delegation made, notification, order, or directions issued, rule made,
registration made, license granted, license fee or any other fee imposed, under the Act
so repealed shall, in so far as it is not inconsistent with the provisions of the Clinical
Establishments (Registration and Regulation) Act, 2010 (Act No. 23 of 2010), be
deemed to have been done or taken as if the Himachal Pradesh Private Clinical
Establishments (Registration and Regulation) Act, 2007 (Act No.13 of 2007) had not
been repealed and any such appointment, delegation, notification, order, direction,
rules, registration, license, duty, license fee or other fee shall continue to be in force
accordingly until suspended.
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