This is a digitally signed Gazette, to verify click here.
http://rajpatrahimachal.nic.in

o9, f2Hrae user

AT U9l NS I T Ui

JRAR, 10 AL, 2016 /20 BIFA, 1937

A Uev WReR

LABOUR AND EMPLOYMENT DEPARTMENT
NOTIFICATION
Shimla, the 03 March, 2016

No: Sharm(A)6-3/2014 (Awards).—In exercise of the powers vested under section 17(1)
of the Industrial Disputes Act,1947, the Governor Himachal Pradesh is pleased to order the
publication of awards of the following cases announced by the Presiding Officer, Labour Court
Shimla on the website of the Department of Labour & Employment Government of Himachal
Pradesh:—
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Sr. No. | Case No: Title of the Case Date of Award
1. 31/2012 | Seema Thakur  V/s Head Master, Bishop Cotton [02-01-2016
School Shimla Himachal Pradesh.
2. 10/2014 | Raminder Singh V/S M/S Link Utsav Ventures. 02-01-2016
3. 51/2012 | Devi Ram V/s HPSEB Sunni. 02-01-2016
4. 01/2015 | Smt Meghna Sharma & Ors V/S M/s Wild Craft [04-01-2016
India Pvt. Ltd Solan.
5. 17/2012 | Roshan Lal V/S BDO Basantpur. 04-01-2016
6. 43/2012 | Smt Rekha Devi V/S M/S VMT Spining Company |12-01-2016
Ltd.
7. 70/2015 Shri Surinder Pal V/S M/S Alliance Fomulations, [14-01-2016
Baddi.
8. 80/2015 | Shri  Kuldeep  Shastri V/S  M/s  National {15-01-2016
Pharmaceuticals.
0. 19/2012 | Manu Pratap Singh V/S Commissioner, Municipal 20-01-2016
Corp, Shimla.
10. 78/2013 | Devi Chand M/s DFO, Shimla & Others. 20-01-2016
11. 79/2013 | Ramesh Chand V/S  -do- 20-01-2016
12. 80/2013 | Dhayan Singh V/S  -do- 20-01-2016
13. 81/2013 | TejRam V/S -do- 20-01-2016
By order,
Sd/-

IN THE COURT OF SUSHIL KUKREJA, PRESIDING JUDGE, INDUSTRIAL
TRIBUNALCUM-LABOUR COURT, SHIMLA, (H.P).

Pr. Secretary ( Lab. & Emp.).

Ref No. 31 of 2012.

Instituted on. 14.6.2012.
Decided on 2.1.2016.

Seema Thakur D/o Shri Surjan Singh Thakur R/o Village & P.O Kothipura, District Bilaspur, HP.

Vs.

The Head Master, Bishop Cotton School, Shimla-2, HP.

Petitioner.

Respondent
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Reference under section 10 of the Industrial Disputes Act, 1947.

For petitioner : Shri Niranjan Verma, Advocate.
For respondent : Shri Ranvir Chauhan, Advocate.

AWARD
The following reference has been received from appropriate government for adjudication:

“Whether the termination of services of Ms. Seema Thakur D/o Shri Surjan Singh
Thakur, workman by the Head Master, Bishop Cotton School, Shimla 171002 w.e.f.
3.12.2004 without complying the provisions of the Industrial Disputes Act, 1947 is proper
and justified? If not, what relief of service benefits and amount of compensation the
above aggrieved workman is entitled to?”

2. Briefly, the case of the petitioner is that against the illegal termination, she raised
demand notice upon which conciliation was made which failed. The petitioner was engaged as a
relieving matron by the respondent school w.e.f. May, 2000 and worked in various capacities with
utmost zeal and sincerity and her good work had been appreciated by her superiors and students of
the school. It is further stated that at the time of her appointment, the petitioner was made to
understand that her appointment was initially on probation for one year and thereafter, if her work
was satisfactory, she would be absorbed in the institution on regular basis and on completion of one
year of probation period, her services were further extended up to 31.5.2001 on a fixed salary of
Rs. 3600/- along-with free meals and service benefits as per the rules and regulations of the school.
Vide letter dated 31.5.2001, the services of the petitioner had further been extended and despite
putting about two years of service, she had not been regularized or made permanent, hence, vide
letter dated 22.11.2002, she requested respondent to make her appointment permanent. Thereafter,
the respondent released the service benefits to the petitioner as that of a regular employee and
continued in service till 3.12.2004, when her services had been suddenly and unilaterally dispensed
with without assigning any reason. It is also stated that the petitioner is an honest and dedicated
worker and had been a part of the prestigious institution for more than four years and she was
discriminated against the employee, who was junior to her. The petitioner approached the
respondent vide letter dated 10.11.2004 stating therein that she had been discriminated against.
Thereafter, her services had been terminated and as such grave injustice has been caused to the
petitioner as no reason whatsoever had been attributed of her said termination. The petitioner had
completed 240 working days in each and every calendar year and her services were regular in
nature against a permanent post. The respondent had also retained juniors to the petitioner and after
her termination fresh appointments have been made, hence, the act of the respondent is in violation
of the provisions of the Industrial Disputes Act, 1947 (hereinafter referred as to Act) and also
principles of natural justice. The services of the petitioner had been terminated without compliance
of section 25-F of the Act. Against this back-drop a prayer for reinstatement along-with all
consequential service benefits of pay, arrears, seniority etc., with interest @ 9% per annum has
been made.

3. The respondent contested the claim by filing a reply wherein preliminary objections
regarding contractual service, concealment of material facts and that the claim is barred by
principle of res-judicata had been raised. On merits, the respondent admitted that the petitioner was
engaged as relieving matron on the basis of personal service contract dated 6.4.2000 w.e.f. 1.5.2000
to 31.7.2000 vide letter dated 31.7.2000 which was extended from 1.8.2000 to 31.12.2000. It is
denied that the petitioner had been working with zeal and her services were indispensable. It is
further denied that her good work had been appreciated by all or anyone. It is asserted that the
petitioner had failed to perform her duties properly and on the report of Senior Master her
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explanation was also called vide letter 15.9.2003. It is denied that vide letter dated 31.5.2001, a
fresh contract of services was entered with the petitioner and the contract period of services was
from 1.6.2001 to 31.12.2002 which was extended till 1.3.2004. The services of the petitioner had
been terminated on 3.12.2004 as per terms and condition of the contract of employment and no
reasons were required to be given for terminating her services. The respondent prayed for the
dismissal of the claim petition.

4. No rejoinder was filed. On the pleadings of the parties, the following issues were
struck on 11.12.2013.

1.  Whether the termination of services of the petitioner w.e.f. 3.12.2004 without
complying with the provisions of the Industrial Disputes Act, 1947 is improper and
unjustified as alleged?

2. Ifissue no.l is proved in affirmative to what service benefits the petitioner is entitled
to?

4. Whether the claim of the petitioner is barred by the principle of res-judicata?

5. Relief.
5. The parties have led their evidence in support of the aforesaid issues.

6. In support of her case, the petitioner appeared into the witness box as PW-1 and
tendered her affidavit Ex. PW-1/A in examination-in-chief wherein she reiterated almost all the
averments as stated in the claim petition. In cross-examination, she admitted that she had been
engaged on contract basis and the contract was read over to her. She admitted that letter Ex. R-1
had been received by her on the basis of which extension had been given to her. She denied that
since her work was not satisfactory, hence, vide letter dated 3.12.2004, she had been terminated
from service. She admitted that termination order dated 3.12.2004, had been challenged in Civil
Court by her and Ex. R-2, is the copy of order. She denied that her juniors had not been regularized
but stated that Krishna Rawat, Ishan and others were regularized. She denied that she was
terminated as per rules and on the basis of terms and conditions stipulated in contract. She denied
that she had not completed 240 days in a calendar year.

7. Conversely, the respondent has examined one Shri Rajesh Pandey, Administrative
Officer as RW-1, who has stated that the petitioner was engaged as relieving matron on contractual
basis in the year, 2000 and her contract used to be renewed on year to year basis. Her work was not
up to the mark and there had been complaints from parents and senior master also wrote letter to
Head Master regarding her service. The services of the petitioner had been terminated on the basis
of terms and conditions prescribed in Ex. R-1. In cross-examination, he stated that neither any
notice was given to the petitioner regarding her unsatisfactory performance nor enquiry was
initiated against her. He admitted that the suit was withdrawn by the petitioner on the grounds of
jurisdiction as per Ex. R-2. He has no knowledge that two matrons who were junior to the
petitioner had been regularized.
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8. Besides having heard the learned counsel for the parties, I, have also gone through the
record of the case carefully.

9. For the reasons to be recorded hereinafter my findings on the aforesaid issues are as

under:
Issue no.1 No.
Issue no.2 Becomes redundant.
Issue no.3 Decided accordingly.
Issue no.4 No.
Relief. Reference answered in against the petitioner and in favour of the

respondent per operative part of award.
Reasons for finding
Issue no.1 & 3.

10. Being interlinked and correlated both these issue are taken up and discussed together
for decision.

11. The learned counsel for the petitioner contended that the services of the petitioner had
orally been terminated by respondent no.l without any reason despite the fact that she had
completed more than 240 working days in a calendar year preceding her termination. He further
contended that junior person to petitioner had been regularized by the respondent whereas the
services of the petitioner had been terminated without holding any enquiry and even no opportunity
of being heard was afforded to her before terminating her services.

12. On the other hand, learned counsel for respondent contended that since the petitioner
was appointed on contract basis and her services were not found satisfactory, hence, she was
terminated from service as per rules and as per the terms and conditions of her appointment letter.

13. T have gone through the respective contentions of the learned counsel for the parties
and also closely scrutinized the entire evidence, on record, and from the closer scrutiny thereof, it
has become clear that the petitioner was appointed as relieving matron on contract basis and
worked as such initially w.e.f. 1.5.2000 to 31.7.2000 and thereafter her contract was used to be
renewed on year to year basis. The perusal of letter dated 6.4.2000 Ex. RW-1/B, shows that the
petitioner was offered a temporary position as relieving matron w.e.f. 1.5.2000 to 31.7.2000 on a
fixed salary of Rs. 3600/- per month and she had accepted the employment with the respondent on
the aforesaid terms and conditions. The perusal of letter dated 31.5.2001, Ex. R-1 also shows that
the petitioner was given extension on contract basis from 1.6.2001 to 31.12.2002 on fixed basic
salary or Rs. 3400/- plus dearness allowances etc. In her cross-examination, before this Court as
PW-1, the petitioner admitted that she was appointed on contract basis and the contract was read-
over to her. She further admitted that on the basis of letter Ex. R-1, she was given extension.
Therefore, from the perusal of entire evidence, it stands duly proved on record that the petitioner
was engaged by the respondent on contract basis w.e.f. 1.5.2000 to 31.7.2000 and thereafter her
contract was renewed from time to time and she was given extension in service after having
accepted the terms and conditions stipulated in the appointment letter. In 2006 LLR 1233 SC in
case titled as Vidya Vardhaka Sangha & Anr. V. Y.D Deshpande & Ors, it has been held that:-

“The appointment made on probation/ad-hoc basis for a specific period of time comes to
an end by efflux of time and the person on such post can have no right to continue on the
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post. When after having accepted the terms and conditions stipulated in the appointment
letter and allowed, the period for which they were appointed has been elapsed by efflux of
time, they cannot be permitted to challenge the validity of their termination.

In 2006 (2) SCC 794 in case titled as Haryana State Agricultural Marketing Board V.
Subhash Chand & Anr. the Hon’ble Supreme Court has held as under:

“l11. The question as to whether Chapter V-A of the Act will apply or not would be
dependent on the issue as to whether an order of retrenchment comes within the
purview of Section 2 (00) (bb) of the Act or not. If the termination of service in
view of the exception contained in clauses (bb) of Section 2(00) of the Act is not a
'retrenchment’, the question of applicability of Chapter V-A thereof would not
arise.

12. Central Bank of India Vs. S. Stayam whereupon reliance was placed by Mr.
Singh, is itself an authority for the proposition that the definition
of’retrenchment’ as contained in the said provision is wide. Once it is held that
having regard to the nature of termination of services it would not come within
the purview of the said definition, the question of applicability of Section 25-G of
the Act does not arise.”

14. In the instant case, admittedly, the petitioner was engaged on contract basis. Thus, on
the basis of the above cited rulings and also having regard to the entire evidence on record, it can
safely be concluded that the petitioner had been engaged on contract basis, who was not retrenched
within the meaning of section 2(00) of the Industrial Disputes Act, 1947 and that her case falls
within the exception as prescribed under section 2(00)(bb) of the Act. Consequently, both these
issues are answered accordingly.

Issue no.2.

15. Since, the petitioner has failed to prove issues no.l & 3, above, this issue becomes
redundant. Issue no.4.

16. In support of this issue, the respondent has contended that since the petitioner has
exercised her civil right by filing a civil suit for declaration and permanent prohibitory injunction
on the same cause of action, hence the present claim is barred by the principle of res-judicata.
However, from the perusal of the order dated 10.1.2005, Ex. R-2 passed by the Ld. Civil Judge, Sr.
Division Court No.1, Shimla, it is clear that the application filed by the applicant under order 39
rule 1 & 2 CPC was dismissed for want of jurisdiction and thereafter, vide order dated 5.3.2005, the
suit was dismissed as withdrawn and no findings have been given by the Ld. Civil Judge, Senior
Division on the merits of the case. Therefore, it cannot be said that the claim of the petitioner is
bared by the principle of resjudicata, as such, the issue is decided against the respondent and in
favour of the petitioner.

Relief

As a sequel to my above discussion and findings on issues no.l to 4, the claim of the
petitioner fails and is hereby dismissed and as such the reference is ordered to be answered in
favour of the respondent and against the petitioner. Let a copy of this award be sent to the
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appropriate government for publication in official gazette. File, after completion, be consigned to
records.

Announced in the open court today on this 2nd day of Jan., 2016.

(Sushil Kukreja)
Presiding Judge,
Industrial Tribunal-cum-
Labour Court, Shimla.

Ref.10 of 2014

Raminder Singh V/s M/s Link Utsav Ventures (P) Ltd & Others
2.1.2016:

Present:- None for the petitioner.
Shri S.K.Banyal, Advocate vice Csl for the respondent.

Today, the case was filed for the service of petitioner. The report received on notice is
revealing that the service of petitioner could not be effected for want of correct address. I Have
perused the record. The notice to be petitioner was sent on the address given by the Labour
Commissioner on the reference it self. In the absence pf Correct Address of petitioner. It is not
possible to effect his service. So, to further adjoum the case would be futile exercise. At the same
time it is relevant to mention that the Labour Commissioner has informed the petitioner about the
present reference by sending a copy of this reference to him. So, petitioner was having knowledge
that the reference was sent to this Court by the Labour Commissioner. Thus, he could have himself
appeared before this court in order to file his claim.

In the light of aforesaid facts, it appear that at present petitioner is not interested to press his
claim. The following reference qua the termination of services of petitioner was received from
appropriate government for adjudication.

“ Whether termination of the services of Shri Raminder Singh R/o VPO Salogra,
Tehsil and District Solan., HP w.e.f. 25.9.2012 by the employer M/s Link Utsav
Ventures Private Ltd , Sabzi Mandi Solan. District Solan, HP (present office) , M/s
Link Utsav Ventures Private Ltd , “D34, Basement Jungpura, Extension, New Delhi-
110014(Regd Office) without complying with the provisions of the Industrial Dispute
Act, 1947 is legal and justified? If not, what amount of back-wages, seniority, past
service benefits and compensation the above worker is entitled to from the above
employer?”’

In the absence of any claim petition and evidence on behalf of petitioner. It cannot be held
that his services were wrongly and illegally terminated by the respondents . Hence, the reference
awarded against the petitioner and the award is pass accordingly . However, liberty is granted to the
petitioner to agitate has termination for services by filing an application before as Court in order to
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revive the reference. Let a copy of this award be sent to the appropriate government for publication
in official gazette. File , after completion be consigned to records.

Announced:

2.1.2016
Sd/
Presiding Judge Labour Court, Shimla.

IN THE COURT OF SUSHIL KUKREJA, PRESIDING JUDGE, INDUSTRIAL
TRIBUNALCUM-LABOUR COURT, SHIMLA, (H.P).

Ref. No. 51 of 2012.
Instituted on. 26.7.2012.
Decided on 2.1.2016.

Devi Ram S/o Shri Besar Dass R/o Village & P.O Rewag, Tehsil Sunni, District Shimla,
HP.
............... Petitioner.

Vs.

The Executive Engineer, HPSEB Electrical Division Sunni, Tehsil Sunni, District Shimla,
HP.

............ Respondent.
Reference under Section 10 of the Industrial Disputes Act, 1947.

For petitioner : Shri Neel Kamal Sood, Advocate.
For respondent : Shri Ramakant Sharma, Advocate.

AWARD
The following reference has been sent by the appropriate government for adjudication:

“Whether termination of the services of Shri Devi Ram S/o Shri Besar Dass R/o
Village Rewag, P.O Rewag, Tehsil Sunni, District Shimla, HP by The Executive
Engineer, HPSEB Electrical Sunni, District Shimla w.e.f. 1.6.1998 without following
the provisions of the Industrial Disputes Act, 1947 is legal and justified? If not, to what
amount of back wages, seniority, past service benefits and compensation the above
workman is entitled to from the above employer?”

2. In nutshell the case of the petitioner is that in the month of June, 1993, initially he was
engaged as daily wages beldar by the respondent and worked as such continuously to the utmost
satisfaction of his superiors till 31.5.1998 on which date his services had been orally terminated
without assigning any reason. It is further stated that the petitioner was assured by the respondent
that on the availability of work and funds, he would be re-engaged. The respondent engaged fresh
persons but the petitioner was not called to re-join his duties. Feeling aggrieved by the wrongful
action of respondent, the petitioner filed an OA before the Administrative Tribunal which was
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disposed of for want of jurisdiction. Thereafter, the petitioner raised an industrial dispute which
was rejected by the Labour Commissioner vide order dated 15.11.2006 and then the petitioner filed
a Civil Writ Petition before the Hon’ble High Court which was allowed and the Labour
Commissioner referred the matter to this Court for adjudication. It is also stated that juniors to the
petitioner, as named in para 7 of the petition, are still working with the respondent and even fresh
persons have also been engaged by the respondent in violation of the provisions of last come first
go. Not only this, the respondent also violated the provisions of Industrial Disputes Standing
Orders. The services of the petitioner had been terminated without serving any notice under section
25-F of the Industrial Disputes Act, 1947 (hereinafter referred as to Act) despite the fact that he had
completed 240 days in each calendar year. Against this back-drop a prayer for his reinstatement
with all the consequential service benefits including back-wages has been made.

3. By filing reply, the respondent had contested the claim of the petitioner wherein
preliminary objections have been taken qua maintainability, no legal enforceable cause of action,
delay and laches, concealment of material facts and that the petition is bad due to acts, deeds,
conduct and acquiescence of the petitioner. On merits, it has been asserted that the petitioner had
been engaged as a casual worker on muster roll for specific work, who worked for brief spells from
4.5.1993 to 21.3.1998. The petitioner worked only for 115 days from 4.5.1993 to 25.12.1993, 71
days from 26.12.1993 to 25.4.1994 and 63 days from 1.1.1998 to 31.3.1998 and as such he worked
for 249 days in total. The petitioner never completed 240 days in any calendar year and even he
was well aware that he was engaged for specific work and on the completion of said work, his
services automatically came to an end. It is denied that junior person was engaged except those
directed by the Court. It is further asserted that only one beldar Shri Trilok Singh was engaged on
daily wages basis as sweeper-cum-chowkidar in Electrical Sub Division, Jalog on 5.8.1999. The
respondent prayed for the dismissal of the claim petition.

4. Rejoinder not filed. Pleadings of the parties give rise to the following issues which
were struck on 5.6.2013.

1.  Whether the termination of the services of Shri Devi Ram w.e.f. 1.6.1998 by the

respondent without following the provisions of the Act is illegal and unjustified?

2. Ifissue no.l is proved in affirmative to what service benefits the petitioner is entitled
to?

3. Whether this claim petition is not maintainable?

4. Relief.

5. Besides having heard the learned counsel for the parties, I have also gone through the
record of the case carefully.

6. For the reasons to be recorded hereinafter while discussing issues for determination,
my findings on the aforesaid issues are as under.

Issue no. 1 Yes.

Issue no. 2 Entitled to reinstatement w.e.f. 2.8.2004 but without back-wages.

Issue no. 3 No.
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Relief. Reference partly answered in favour of the petitioner and against the respondent
per operative part of award.

Reasons for findings
Issue no.1 .

7.  The learned counsel for the petitioner has argued with vehemence that the services of
the petitioner had been terminated illegally without following the mandatory provisions of the Act.
He further contended that since, the petitioner had completed 240 days in each calendar year, his
termination without notice and compensation is against the provisions of the Act and even junior to
him are still working with the respondent.

8. On the other hand, Ld. counsel for respondent contended that the services of the
petitioner had been engaged for specific work and on the completion of said work, his services
stood automatically came to an end. He further contended that the petitioner had not completed 240
days in any calendar year and no junior to him had been retained/engaged by the respondent.

9. To prove his case, the petitioner has examined two PWs. PW-1 Shri Jagat Ram,
Assistant Engineer, HPSEB Jalog has stated that the petitioner was engaged in the year, 1993 as
beldar as per requirement of work. Along-with petitioner some other persons had been engaged.
The petitioner was terminated from service on 21.3.1998 and some of those workers, who had been
engaged along-with the petitioner were retained by the respondent and even thereafter some
persons have been engaged. The department had engaged one Shri Trilok Singh on 5.8.1999, who
was not engaged on the basis of Court orders. The department had not issued any notice to the
petitioner to resume his duties. At the time of termination of the petitioner, no notice and
compensation had been given to the petitioner. In cross-examination, he stated that the petitioner
was engaged for specific work and he had not given anything in writing to the department for his
re-engagement. The department had not retained the junior to the petitioner.

10. The petitioner stepped into the witness box as PW-2 to depose that he was engaged as
beldar in the month of June, 1993 on daily wages basis at Sunni and continued as such till
31.5.1998. No notice had been given to him. He had completed 240 days and his juniors namely
Madan Lal, Gian Chand, Om Prakash, Chet Ram, Bhupesh Kumar, Sita Ram and others had been
retained by the department. In cross-examination, he denied that he was engaged for specific work.
He admitted that he had worked for 115 days in 1993, 60 days in 1994 and 63 days in 1996. He
denied that he had abandoned his job.

11. On the other hand, the respondent has examined RW-1 Shri Raman Chaudhary, Senior
Executive Engineer, who has stated that the petitioner Shri Devi Ram had worked with the
respondent as per mandays chart Ex. RW-1/A and the Board has neither retained the services of
any junior nor any fresh appointment has been made after the year, 1998. In cross-examination, he
stated that no notice was issued to Devi Ram prior to the termination of his services and no
compensation was paid to him. He has no knowledge that Shri Madan Lal, Gian Chand, Om
Prakash, Chet Ram Bhupesh, Sita Ram etc. were junior to the petitioner and they are still working
with the Board. He denied that the services of Devi Ram had been terminated illegally.

12. T have closely scrutinized the entire evidence on record and from the closer scrutiny
thereof, it has become clear that the petitioner was engaged as daily wages beldar by the respondent
w.e.f. June, 1993 and worked as such till 31.5.1998. The perusal of mandays chart Ex. RW-1/A
goes to show that the petitioner had worked only for 115 days in the year, 1993, 60 days in the
year, 1994 and 63 days in the year, 1998. No, doubt the case of the petitioner is that he had worked
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with the respondent till 31.5.1998 and completed 240 working days in every calendar year and also
in twelve calendar months preceding his termination but when regard is given to entire evidence on
record, except the bald statement of the petitioner there is nothing on record which could show that
the petitioner has worked with the respondent till 31.5.1998. Moreover, there is nothing on record
which could show that the petitioner had completed 240 working days in twelve calendar months
preceding his termination. It is by now well settled that the burden of proof lies on the workman to
show that he had worked continuously for 240 days in twelve calendar months preceding his
termination. In 2009 (120) FLR 1007 in case titled as Relip Nagarpalika Vs. Babuji Gabhaji
Thakore and others, the Hon’ble Supreme Court has held as under:

“The burden of proof lies on the workman to show that he had worked continuously for
240 days for the preceding one year and it is for the workman to adduce evidence apart
from examining himself to prove the factum of being in employment of the employer.”

13. In AIR 2006 S.C. 110 case titled as Surindernagar District Panchyat V/s Dayabhai
Amar Singh, the Hon’ble Supreme Court has held that:-

“I19.ccuueennn.. In the light of the aforesaid, it was necessary for the workman to produce
the relevant material to prove that he has actually worked with the employer for not less
than 240 days during the period twelve calendar months preceding the date of
termination. What we find is that apart from the oral evidence the workman has not
produced any evidence to prove the fact that he has worked for 240 days. No proof of
receipt of salary or wages or any record or order in that regard was produced; no co-
worker was examined; muster roll produced by the employer has not been contradicted. It
is improbable that workman who claimed to have worked with the appellant for such a
long period would not possess any documentary evidence to prove nature of his
engagement and the period of work he had undertaken with his employer.

Therefore, we are of the opinion that the workman has failed to discharge his burden that
he was in employment for 240 days during the precedmg 12 months of the date of
termination of Ris Service........ocevuveveeiiinieiecnnanenns

A bare perusal of the extract of the judgment produced, hereinabove, shows that the burden
to prove completion of 240 days service lies on the workman and this burden is discharged by the
workman stepping in the witness box and adducing cogent evidence. However, in the instant case,
the petitioner has failed to prove on record that he had put in 240 days in twelve calendar months
preceding his termination.

14. From the perusal of mandays chart, Ex. RW-1/A, it is abundantly clear that the
petitioner had not completed 240 working days in the calendar year preceding his termination.
Hence, the case of the petitioner does not fall under section 25-F of the Industrial Disputes Act,
1947 and as such no protection of section 25-F can be granted to the petitioner. Thus, having regard
to the entire evidence on record and on the strength of the above cited rulings, it can safely be
concluded that the petitioner has failed to prove on record that he has completed 240 working days
in twelve calendar months preceding his termination.

15. The learned counsel for the petitioner next contended that the persons junior to the
petitioner are still working whereas the services of the petitioner had been terminated as such there
is a breach of sections25-G and 25-H of the Act. It has been held by the Hon’ble Supreme Court in
a series of judgments that it is not necessary for the workman to complete 240 days during
preceding twelve calendar months for taking the benefits of section 25-G and 25-H of the Act. In
the decision titled as Harjinder Singh vs. Punjab State Warehousing Corporation, (2010) 3
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SCC 192, it was held by the Hon’ble Apex Court that for attracting the applicability of Section 25G
of the Act, the workman is not required to prove that he had worked for a period of 240 days during
twelve calendar months preceding the termination of his services and it is sufficient for him to
plead and prove that while effecting retrenchment, the employer violated the rule of ‘last come first
go’ without any tangible reason5 In the present case the petitioner has proved on record by
examining PW-1 Shri Jagat Ram, Assistant Engineer, HPSEB Jalog that after the termination of the
petitioner, some persons who were engaged along-with the petitioner have been retained and some
fresh workers have also been engaged. He further stated that those persons who have completed
240 days have been engaged on the basis of orders of the Court whereas the other persons who
have not completed 240 days have been engaged by the department. He also stated that one Shri
Trilok Singh was engaged on daily wages on 5.8.1999. The petitioner also stated in his deposition
before this Court that his juniors namely Madan Lal, Gian Chand, Om Prakash, Chet Ram,
Bhupesh Kumar, Sita Ram and others have been retained. In cross-examination, RW-1 Shri Raman
Chaudhary expressed his ignorance that S/Shri Madan Lal, Gian Chand, Om Prakash, Chet Ram,
Bhupesh and Sita Ram who were junior to the petitioner are still working with the Board though he
admitted that some of those persons have been kept in service on the orders of the Court. He also
admitted that no notice was issued to Devi Ram prior to the termination of his services.

16. Thus, having regard to entire evidence on record and in view of above cited rulings, I
have no hesitation in coming to the conclusion that after the termination of the services of the
petitioner his junior Shri Trilok Singh and others had been engaged by the respondent whereas no
notice was given to the petitioner at any point of time to show that he was called by the respondent
for employment before the engagement of his junior Shri Trilok Singh and others and as such the
termination of services of the petitioner by the respondent without complying with the provisions of
the Act, 1947 is improper and unjustified as the respondent has violated the principle of “first come
last go” thereby violating the provisions of sections 25-G & H of the Act. Accordingly, issue no.1
is decided in favour of petitioner and against the respondent.

Issue no.2.

17. Since I have held under issue no.1 above that the termination of services of the
petitioner by the respondent without following the provisions of the Act is improper, illegal and
unjustified, hence, the petitioner is held entitled to reinstatement in service. It may be pertinent to
mention here that after the termination of the services of the petitioner, he had approached the HP
Administrative Tribunal, Shimla by filing Original Application which was dismissed for want of
jurisdiction and on 2.8.2004, the petitioner raised demand notice before the Labour-cum-
Conciliation Officer, Shimla but the Labour Commissioner had refused to refer the matter to this
Court vide order dated 15.11.2006. Thereafter the petitioner filed writ petition and the Hon’ble
High Court disposed of the aforesaid writ petition on 17.4.2012 with the direction to the Labour
Commissioner to refer the matter to this Court. Therefore, in view of the facts and circumstances of
the present case, it would be in the interest of justice if the petitioner is ordered to be reinstated in
service from the date when he raised the demand notice i.e 2.8.2004.

18. Now, the next question which arises for consideration, before this Court is as to
whether the petitioner is entitled to full back wages as contended by the learned counsel for the
petitioner. In (2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim
Mirza, the Hon’ble Supreme Court has held that once the order of termination of services of an
employee is set-aside, ordinarily, the relief of reinstatement is available to him. However, the
entitlement of an employee to get reinstated does not necessarily result in payment of full or partial
back-wages, which is independent of reinstatement. It has further been held by the Hon’ble
Supreme Court in 2010 (1) SLJ S.C 70, M/s Ritu Marbals Vs. Prabhakant Shukla that full
back wages cannot be granted mechanically, upon an order of termination be declared illegal. It is
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further held that reinstatement must not be accompanied by payment of full back wages even for
the period when the workman remained out of service and contributed little or nothing to the
Industry.

19. Moreover, the petitioner was under an obligation to prove by leading cogent evidence
that he was not gainfully employed after the termination of his services. The initial burden is on the
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex
Court in (2005) 2 Supreme Court Cases 363 titled as Kendriya Vidyalaya Sangathan and
another Vs. S.C Sharma that :

“UOoieinnnnn... When, the question of determining the entitlement of a person to backwages
is concerned, the employee has to show that he was not gainfully employed. The initial
burden is on him. After and if he places materials in that regard, the employer can bring on
record materials to rebut the claim.............. ”

20. In the present case, the petitioner has failed to discharge his burden by placing any
material on record that he was not gainfully employed after his termination/disengagement.
Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), I have no
hesitation in holding that the petitioner is not entitled to any back-wages. Accordingly, issue no.2 is
partly decided in favour of the petitioner and against the respondent.

Issue no.3.

21. In support of this issue, no evidence was led by the respondent. Moreover, I find
nothing wrong with this petition which is perfectly maintainable. Accordingly, issue no.3 is decided
in favour of petitioner and against the respondent.

Relief

As a sequel to my above discussion and findings on issue no.l to 3, the claim of the
petitioner succeeds and is hereby partly allowed and the petitioner is ordered to be reinstated in
service forthwith with seniority and continuity from the date when he raised the demand notice i.e
2.8.2004. However the petitioner is not entitled to back wages and as such the reference is ordered
to be answered in favour of the petitioner and against the respondent. Let a copy of this award be
sent to the appropriate government for publication in official gazette. File, after completion, be
consigned to records.

Announced in the open Court today on this 2nd Day of Jan., 2016.

(Sushil Kukreja)
Presiding Judge,
Industrial Tribunal-cum-
Labour Court, Shimla.
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Ref 1 of 2015

Smt Meghna Sharma V/s M/s wildcraft India (P) Ltd Solan
4.2.2016:
Present:- Shri J.C.Bhardwaj AR for the petitioner.
Shri Rahul Mahajan Advocate for the respondent.

At this stage Shri J.C. Bhardwaj, AR for the petitioner has stated that the workers union
have arrived at a settlement with the management under section 2(p) read- with section 12 (3) of the
industrial Dispute Act,1947 and Himachal Pradesh Industrial Dispute Rules,1974 vide memorandum
of settlement Ex.C-1 and in view of settlement Ex.. C1, all the disputes between the parties as
referred to vide reference no. 1/2015 stands settled. To this effect his statement recorded separately.

In view of the statement of Shri J.C. Bhardwaj , I am satisfied that a lawful compromise as
per settlement Ex. C-1 has been effected between the parties .Therefore, the reference sent by the
appropriate government for adjudication is answered in terms of settlement Ex.C-1 which shall
form part of this award/order. Let acopy of this award/order be sent to the appropriate government
for publication in the official gazette. File, after completion, be consigned to records.

Announced:
04.01.2016
Sd/-

Presiding Judge, Labour Court, Shimla.

IN THE COURT OF SUSHIL KUKREJA, PRESIDING JUDGE, INDUSTRIAL
TRIBUNALCUM-LABOUR COURT, SHIMLA, (H.P)

Ref. No. 17 of 2012.
Instituted on. 5.12.2012.
Decided on 4.1.2016.

Roshan Lal S/o Shri Gopi Chand R/o Village Palag, P.O Kadarghat, Tehsil Sunni, District
Shimla, HP.
............... Petitioner.

Vs.

The Block Development Officer, Basantpur, Tehsil Sunni, District Shimla, HP.
............ Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947.

For petitioner : Shri Naresh Sharma, Advocate.

For respondent : Shri H.N Kashyap, Advocate.
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AWARD

The following reference has been sent by the appropriate government for adjudication:

“Whether termination of services of Shri Roshan Lal S/o Shri Gopi Chand R/o Village
Palag, P.O Kandaghat, Tehsil Sunni, District Shimla HP by the Block Development
Officer, Development Block Basantpur, Tehsil Sunni, District Shimla, HP w.e.f.
September, 2010 without complying with the provisions of the Industrial Disputes Act,
1947 is legal and justified? If not, what amount of back-wages, past service benefits,
seniority and compensation the above worker is entitled to from the above employer?”

2. Briefly, the case of the petitioner is that initially he was appointed as beldar-cum-peon
on daily wages basis by the respondent on 1.12.2009 and worked as such continuously to the
utmost satisfaction of his superiors but his services had been terminated on 13.10.2010 without
assigning any reason and he was assured that on availability of work and funds, he would be re-
engaged but of no avail. Thereafter, the petitioner filed demand notice and the conciliation
meetings failed due to unreasoned attitude of the respondent and the matter was referred to this
Court under reference. It is further averred that juniors to the petitioner were retained by the
respondent, who are still working. The petitioner had completed 240 working days in each calendar
year and as such the termination of the services of the petitioner is in violation of the provisions of
sections 25-F, 25-G and 25-H of the Industrial Disputes Act, 1947 (hereinafter referred to as Act).
Against this back-drop a prayer has been made for his reinstatement along-with all the
consequential service benefits.

3. By filing reply, the respondent had contested the claim of the petitioner wherein
preliminary objections had been taken qua maintainability and concealment of material facts. On
merits, it has been asserted that earlier the petitioner was engaged for the purpose to remove bushes
etc. from the out-side office of the respondent as per availability of work for which he was
compensated from the contingency funds of the Block and now there is no work for the petitioner.
The office of the respdonent does not falls under the definition of industries and the dispute raised
by the petitioner is not covered under the Act. The respondent prayed for the dismissal of the claim
petition.

4. By filing rejoinder, the petitioner reaffirmed his allegations by denying those of the
respondent.

5. Pleadings of the parties give rise to the following issues which were struck on
20.6.2013.

1. Whether the services of the petitioner w.e.f. September, 2010 as stated in the reference
and w.e.f. 13.10.2010 as alleged in the claim petition, have been terminated in an
illegal and unjustified manner without complying with the provisions of Industrial
Disputes Act, 1947 as alleged?

OPP......
2. Ifissue no.l is proved in affirmative to what service benefits the petitioner is entitled
?
to. OPP.......
3. Whether this petition is not legally maintainable as alleged?
OPR........

4. Relief.
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6. Besides having heard the learned counsel for the parties, I have also gone through the
record of the case carefully.

7. For the reasons to be recorded hereinafter while discussing issues for determination,
my findings on the aforesaid issues are as under.

Issue no. 1 Yes.

Issue no.2 Entitled to reinstatement with seniority and continuity but without
back-wages.

Issue no.3 No.

Relief. Reference answered in favour of the petitioner and against the

respondent per operative part of award.
Reasons for findings
Issues no.l1.

8. The learned counsel for the petitioner contended that the services of the petitioner had
been terminated by the respondent illegally without serving him any notice as required under
section 25-F of the Act and even juniors to him are still working with the respondent. He further
contended that before terminating the services of the petitioner neither any enquiry was conducted
against him nor he was afforded any opportunity of being heard.

9.  On the other hand, learned ADA appearing on behalf of the respondent contended that
since the petitioner was engaged for specific work for the purpose to remove bushes from the out-
side of the office of the respondent for which he had been paid wages from the contingency funds,
hence, he is not entitled to any relief as prayed by him.

10. The petitioner stepped into the witness box as PW-1 and tendered his affidavit Ex.
PW-1/A in examination-in-chief wherein he reiterated all the averment as stated in the claim
petition. In cross-examination, he admitted that he was engaged to remove the bushes. He denied
that he had received the total wages of work done by him. He admitted that for his engagement, no
written orders had been issued in his favour.

11. On the contrary, the respondent examined one Shri Sanjay Bhardwaj, as RW-1, who
stated that he has been authorized to give statement vide authority letter Ex. RW-1/A and tendered
his affidavit Ex. RW-1/B in examination-in-chief wherein he reiterated almost all the averments as
made in the reply. He also tendered, in evidence, copy of mandays chart of the petitioner Ex. RW-
1/C. In cross-examination, he admitted that the petitioner was engaged on daily wages basis on
muster roll. Further volunteered that the petitioner was engaged on contingency basis and the
wages to him were also paid from contingency funds. He admitted that on 1.12.2009, the petitioner
was engaged as beldar-cum- peon. Neither any notice nor any compensation was paid to the
petitioner at the time of his retrenchment. He admitted that the services of the petitioner had been
terminated orally and no notice to resume his duties had been issued to him. He admitted that as per
Ex. RW- 1/C the petitioner had completed more than 240 days in preceding twelve months.

12. 1 have closely scrutinized the entire evidence, on record, and from the closer scrutiny
thereof, it has become clear that the petitioner had worked with the respondent as beldar-cum-peon
w.e.f. 1.12.2009 till 9/2010 which is clear from the mandays chart of the petitioner Ex. RW-1/C. In
para no.4 of his affidavit Ex. PW-1/A, the petitioner had admitted that he had worked with the
respondent w.e.f. 12/2009 till 9/2010. The perusal of mandays chart Ex. RW-1/C further goes to
show that the petitioner had worked for 268 days meaning thereby the petitioner had completed
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more than 240 days in twelve calendar months preceding his termination. Even, RW-1 Shri Sanjay
Bhardwaj has admitted in his cross examination that the petitioner had worked for more than 240
working days in preceding twelve calendar months. Therefore, before terminating the services of
the petitioner, it was incumbent upon the respondent to have complied with the provisions of
section 25-F of the Act which lay down certain conditions precedent to the retrenchment of a
workman (workmen) and requires the employer to comply with those conditions as per clauses (a)
to (c) which are mandatory in nature. However, in the present case, the perusal of the record shows
that the respondent has failed to comply with the provisions of section 25-F of the Act. It has been
held by our own Hon’ble High Court in Latest HLJ 2007 (HP) 776 titled as State of Himachal
Pradesh Vs. Sohan Lal that the settled law in counting 240 days is that the same has to be
calculated preceding the date of retrenchment during twelve calendar months and not a year. The
relevant extract of the aforesaid judgment is reproduced as under:

“2. 1 have perused the record and heard the parties. The Labour Court has come to the
right conclusion that the workman could not be retrenched without complying with
Section 25-F of the Industrial Disputes Act, 1947. Though the petitioner-State has
place on record the copy of man-days to substantiate its plea that the workman has not
completed 240 days preceding the date of his retrenchment. The settled law for
counting 240 days is that the same has to be calculated preceding the date of
retrenchment during 12 calendar months and not a year.”

In 2010 (5) SCC 497 titled as Anoop Sharma Vs. Executive Engineer, Public
Health division no.1, Panipat (Haryana), the Hon’ble Supreme Court has held that
the termination of the services of an employee by way of retrenchment without
complying with the provisions of section 25-F of the Act is a nullity. The relevant
extract of aforesaid judgment is reproduced as under:

“16. An analysis of the above reproduced provisions shows that no workman employed in
any industry who has been in continuous service for not less than one year under an
employer can be retrenched by that employer until the conditions enumerated in
Clauses (a) and (b) of Section 25-F of the Act are satisfied. In terms of Clause (a), the
employer is required to give to the workman one month’s notice in writing indicating
the reasons for retrenchment or pay him wages in lieu of the notice. Clause (b) casts a
duty upon the employer to pay to the workman at the time of retrenchment,
compensation equivalent to fifteen days’ average pay for every completed year of
continuous service or any part thereof in excess of six months.

17. This Court has repeatedly held that Section 25-F(a) and (b) of the Act is mandatory
and non-compliance thereof renders the retrenchment of an employee

2

13. In the present case also admittedly the respondent had not complied with the
conditions precedent to the retrenchment as per section 25-F of the Act which are mandatory in
law. Hence, In view of the law laid down by the Hon’ble Supreme Court and our own Hon’ble
High Court (supra) and my foregoing observations, I have no hesitation in holding that the
termination/disengagement of the services of the petitioner w.e.f. September, 2010, by the
respondent without complying with the provisions of the Act, is illegal and unjustified.

14. The learned counsel of the petitioner also contended that at the time of the termination
of the petitioner, the respondent had retained his juniors who are still working and besides this even
fresh persons have been engaged by the respondent as such the respondent had violated the
principles of “last come first go”. However, except for the bald statement of the petitioner by way
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of affidavit Ex. PW-1/A, no other evidence has been led by him to prove that the persons junior to
him have been retained by the respondent. Even, in his cross-examination, the petitioner has
admitted that under contingency funds, no person had been employed by the department after his
termination. He also admitted that the persons who have ben engaged by the department were
engaged under the scheme of MANREGA. Thus, keeping in view the entire evidence on record, the
petitioner has failed to prove that his juniors have been retained and are still working with the
respondent. Hence, the case of the petitioner does not fall under section 25-G and 25-H of the Act.

Issue no.2.

15. Since I have held under issue no.1 above that the termination of services of the
petitioner by the respondent without following the provisions of section 25-F of the Act is illegal
and unjustified, hence, the petitioner is held entitled to reinstatement in service with seniority and
continuity.

16. Now, the question which arises for consideration, before this Court is as to whether the
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the
Hon’ble Supreme Court has held that once the order of termination of services of an employee is
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an
employee to get reinstated does not necessarily result in payment of full or partial back-wages,
which is independent of reinstatement. It has further been held by the Hon’ble Supreme Court in
2010 (1) SLJ S.C 70, M/s Ritu Marbals Vs. Prabhakant Shukla that full back wages cannot be
granted mechanically, upon an order of termination be declared illegal. It is further held that
reinstatement must not be accompanied by payment of full back wages even for the period when
the workman remained out of service and contributed little or nothing to the Industry.

17. Moreover, the petitioner was under an obligation to prove by leading cogent evidence
that he was not gainfully employed after the termination of his services. The initial burden is on the
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex
Court in (2005) 2 Supreme Court Cases 363 titled as Kendriya Vidyalaya Sangathan and
another Vs. S.C Sharma that :

B When, the question of determining the entitlement of a person to backwages
is concerned, the employee has to show that he was not gainfully employed. The initial
burden is on him. After and if he places materials in that regard, the employer can bring on
record materials to rebut the claim.............. ”

18. In the present case, the petitioner has failed to discharge his burden by placing any
material on record that he was not gainfully employed after his termination/disengagement.
Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), I have no
hesitation in holding that the petitioner is not entitled to any back-wages. Accordingly, issue no.2 is
partly decided in favour of the petitioner and against the respondent.

Issue No.4.

19. In support of this issue, no evidence has been led by the respondent being the legal
issue. However, the petitioner has filed this claim petition pursuant to the reference made by the
appropriate government to this Court for adjudication. I find nothing wrong with this petition which
is legally maintainable. Accordingly, this issue is decided in favour of the petitioner and against the
respondent.
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Relief

As a sequel to my above discussion and findings on issues no.l to 3, the claim of the
petitioner succeeds and is hereby partly allowed and the petitioner is ordered to be reinstated in
service forthwith with seniority and continuity. However the petitioner is not entitled to back wages
and as such the reference is answered in favour of the petitioner and against the respondent. Let a
copy of this award be sent to the appropriate government for publication in official gazette. File,
after completion, be consigned to records.

Announced in the open Court today on this 4th Day of Jan., 2016.

(Sushil Kukreja),
Presiding Judge,
Industrial Tribunal-cum-
Labour Court, Shimla.

Ref. 43 of 2012

Smt Rekha Devi V/s M/s VMT Spining company Ltd ,Distt Solan

12.1.2016.

Present:- Petitioner in person with Shri J.C.Bhardwaj, AR
Shri Rajeev Sharma, Advocate for respondent.

At this stage Smt Rekha Devi petitioner has stated that she is ready and willing to
settle the matter arising out to reference case no. 43 of 2012 with the respondent by receiving Rs.
20,000/- in lump sump as full & final payment towards all the legal dues of her services with the
respondent. To this effect her statement recorded separately.

In view of the statement of petitioner, I am satisfied that a lawful compromise has
been effected between the parties and the petitioner has received Rs.20,000/- in lump sump as
full & final payment towards all the legal dues of her services with the respondent. Therefore,
the reference sent by the appropriate government for adjudication is answered accordingly . The
statement of petitioner shall form part of this award/Order. Let a copy of this award/order be
sent to the appropriate government for publication in the official gazette. File , after completion,
be consigned to records.

Announced:

12.01.2016
Sd/-
Presiding Judge,
Labour Court, Shimla.



8638 RIS193, fEHTee el 10 A€, 2016 /20 BTV, 1937

Ref.70 of 2015

Sh Surender Pal V/s M/s Alliance Formulations, Baddi

14.1.2015:

Present: None for the petitioner.
Sh Rupesh Sharma Adv, for respondent.

It is 10:45 AM. None appeared on behalf of the petitioner. Be awaited.

(Sushil Kukreja),
Presiding Judge
Labour Court, Shimla.

Case called again.
Present: None for the petitioner.
Sh Rupesh Sharma Adv, for respondent.

It is 12:55 PM. but none appeared on behalf of the Petitioner. Be called after
lunch.

(Sushil Kukreja),
Presiding Judge
Labour Court, Shimla.

Case called after lunch.

Present: None for the petitioner.
Sh Rupesh Sharma Adv, for respondent.

It is 3:45 PM. but none has appeared on behalf of the Petitioner. The notice sent for the
service of the petitioner has been received backl duly served as per AD. Case called repeatedly in
pre and post lunch sessions but none appeared on behalf of the petitioner, hence , this court is left
with no other alternative but to decide the reference on the basis of material whatsoever is available
on the file. The following reference has been received from the appropriate government for
adjudication.

“Whether termination of services of Shri Surender pal s/o Shri Dhanu Ram Village
Chatipura Kunjhai. P.O. Barotiwala, Tehsil Baddi District Solan, HP w.e.f 4.8.2014 by
Manageing Director/ Employer M/s Alliance Formulations plot no. 31-32 EPIP, Phase-
1 Jharmajri, Baddi, District Solan, HP without complying with the provisions of the
Industrial Dispute Act,1947 as alleged by the workman is legal and justified? If not, to
what relief of reinstatement, compensation and other service benefits the above
aggrieved workman is entitled to from the above employer/ management ?’

As per reference received from the appropriate government, the petitioner has alleged his
termination w.e.f 4.8.2014 without complying with the provisions of industrial Dispute Act, 1947,
to be illegal and unjustified but, the petitioner has failed to appear before this Court despite having
been served in accordance with law and to file any claim in support thereof and to lead evidence in
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order to show that his services have been illegally terminated by the respondent without complying
with the provisions of the Industrial Dispute Act, 1947. It appears that the petitioner is not
interested to pursue his case, therefore, he has failed top appear before this court despite service.
Hence, in the absence of any claim petition/ evidence on record, the reference is answered against
the petitioner. Let a copy of this order/award be sent to the appropriate government for publication
in the official gazette. File, after completion, be consigned to records.

Announced:
14.1.2016
Sd/-
(Sushil Kukreja),
Presiding Judge

Labour Court, Shimla.

Ref. 80 of 2015
Sh Kuldeep Shashtri & others V/s M/s National Pharmaceuticals Pvt, Ltd.
15.01.2016:-
Present:-  Sh Rajesh Kumar , President of workers union foo petitioner.
Sh Mohit Bhutoria, factory Manager for respondent.

At this stage it has been stated by Shri Rajesh Kumar, President of the workers union that
the workers union had entered into a settlement with the management of respondent company under
section 12 (3) read —with section 18 (3) of the industrial Dispute Act, 1947 before the Labour —
cum- conciliation officer, Solan on 5.1.2015 vide settlement Ex,C-2 against the present reference
n0.80 of 2015 and as such the reference be decided accordingly. To this effect his statement
recorded separately.

Sh Mohit Bhutoria, Factory Manager , has also stated that the management has settled the
matter with the workers union vide settlement Ex.C-2. To this effect his statement also recorded
separately.

Therefore , in view of the statement of Shri Rajesh Kumar , President which has been
supported by Shri Mohit Bhutoria , Factory Manager for respondent company .I am satisfied that a
lawful compromise under section 12 (3) read with section 18(3)of the Act, before the Labour—cum-
Conciliation Officer, Solan vide settlement Ex.C-2 has been effected between the parties.

Hence, the reference sent by the appropriate government to this court for adjudication is
answered in terms of settlement Ex. C-2. Let a copy of this award/order be sent to the appropriate
government for publication in the official gazette. File , after completion, be consigned to records.
Announced:

15.1.2016

Sd/-
Presiding Judge Labour Court, Shimla.
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IN THE COURT OF SUSHIL KUKREJA, PRESIDING JUDGE, INDUSTRIAL
TRIBUNALCUM-LABOUR COURT, SHIMLA, (H.P)

Ref. No. 19 0of 2012.
Instituted on. 1.6.2012.
Decided on 20.1.2016.

Manu Pratap Singh S/o Shri Prem Chand R/o Shanti Bhawan, Below Government School,
Bhagwato Nagar, Lower Khalini, District Shimla, HP.
............... Petitioner.

Vs.
The Commissioner, Municipal Corporation, The Mall Shimla-1.
............ Respondent.
Reference under Section 10 of the Industrial Disputes Act, 1947.

For petitioner : Shri Tek Chand, Advocate.
For respondent : Shri Surender Chauhan, Advocate.

AWARD
The following reference has been sent by the appropriate government for adjudication:

“Whether action of employer i.e The Commissioner, Municipal Corporation, The Mall
Shimla-1 to dismiss the daily wage services of Shri Manu Pratap Singh S/o late Shri
Prem Chand R/o Shanti Bhawan, below Government School, Bhagwati Nagar, Lower
Khalini District Shimla, HP vide order dated 20.8.2010 without conducting domestic
enquiry and complying the provisions of the Industrial Disputes Act, 1947 is legal and
justified? If not, to what amount of back wages, seniority, past service benefits and
compensation the above workman is entitled to from the above employer?”

2. In nutshell, the case of the petitioner is that on 23.4.2007, he was appointed as daily
wages clerk on compassionate grounds as his father died in harness during the services of the
corporation and worked in different sections and he was entrusted the work of distributing the
dustbins and register the members for collecting of garbage from door to door scheme and his
services had been terminated vide letter dated 20.8.2010. The petitioner had completed 240 days in
each calendar year. It is further stated that the petitioner remained absent w.e.f. 10.5.2010 to
18.6.2010 for the reasons beyond his control and he could not deposit receipt book, cash on
10.5.2010 till 18.6.2010, hence, show cause notice dated 12.7.2010 had been served on him, which
was duly replied by him. The services of the petitioner had been terminated without conducting any
enquiry and affording an opportunity to defend himself. Against this back-drop a prayer for his re-
engagement, alongwith back-wages and other consequential service benefits has been made.

3. By filing reply, the respondent had contested the claim of the petitioner wherein
preliminary objections had been taken qua maintainability, that the petitioner had not approached
this Court with clean hands and suppression of material facts. On merits, it has been admitted that
the petitioner has joined as daily waged clerk on 23.4.2007 and remained on muster roll in the
various section/branches of M.C Shimla. He was assigned the work of distribution of dustbins and
collection of membership fee/security under Door to Door Garbage Collection Scheme of SEHB
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Society (hereinafter referred to as Society) but the petitioner had not deposited the amount of
membership to the tune of Rs. 10,000/- which was collected by him through receipt no. 17251 to
17350 and as such he embezzled the aforesaid amount and remained absented from the duty from
8.5.2010 onwards for which FIR dated 31.5.2010 was lodged against the petitioner in Police Station
Sadar. Thereafter, a show cause notice dated 12.7.2007 had been issued to the petitioner and after
considering the reply of the petitioner, his services had been terminated vide order dated 20.8.2010.
The respondent prayed for the dismissal of the claim petition.

4. Rejoinder not filed. Pleadings of the parties give rise to the following issues which
were struck on 25.10.2014.

5. Whether the action of the respondent to dismiss the services of the petitioner vide order

dated 20.8.2010 without conducting domestic enquiry and complying with the
provisions of the Industrial Disputes Act, 1947 is illegal and unjustified as alleged?

6. Ifissue no.l is proved in affirmative to what service benefits the petitioner is entitled
to?

7. Whether this petition is not maintainable?

8. Relief.

5. Besides having heard the learned counsel for the parties, I have also gone through the
record of the case carefully.

6. For the reasons to be recorded hereinafter while discussing issues for determination,
my findings on the aforesaid issues are as under.

Issue no.1 Yes.

Issue no.2 Entitled to reinstatement with seniority and continuity but without
back-wages.

Issue no.3 No.

Relief. Reference answered in favour of the petitioner and against the

respondent per operative part of award.
Reasons for findings
Issues no.1 .

7. The learned counsel for the petitioner contended that the services of the petitioner had
been terminated by the respondent illegally without serving him any notice as required under
section 25-F of the Act especially when he had completed more than 240 days in each calendar
year. He further contended that before terminating the services of the petitioner neither any enquiry
was conducted against him nor he was afforded any opportunity of being heard.

8. On the other hand, Ld. Counsel for the respondent contended that the petitioner had
absented from duty and embezzled an amount of Rs. 10,000/~ for which a show cause notice was
issued to him and after considering his reply, he was rightly dismissed from service, hence, he is
not entitled to any relief.
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9. The petitioner stepped into the witness box as PW-1 to depose that he had been
working as clerk with the respondent corporation and he was allotted the work to distribute the
dustbins and to collect the fees. He further stated that the collected fees had to be deposited once in
the office of M.C Shimla in 3-4 days by him but inadvertently he forgotten his bag along-with cash
and voucher in the vehicle of Shri Viajy Thakur, who handed over the same to him on 18.6.2010
and due to this reason he had remained absent w.e.f. 10.5.2010 till 18.6.2010. Before terminating
his services no notice had been given to him. He had not misused the money of respondent which
was deposited by his as per receipts. He was illegally terminated by the respondent. In cross-
examination, he denied that he usually remained absent from his duties. He denied that the
membership fees amounting to Rs. 10,000/- had not been deposited by him. He further denied that
his services had been terminated on account of embezzlement of money and also for remaining
absent from duty.

10. PW-2 Shri Vijay Thakur has stated that in the month of August, 2010, he had given lift
to the petitioner in his vehicle from Lakkar Bazar to victory tunnel. He further stated that the
petitioner had forgotten his bag in his vehicle which was containing cash and receipts and since he
(PW-2) remained on tour thereafter, therefore, he returned the bag to the petitioner after one month.
In cross-examination, he denied that being friend of petitioner he was deposing on his behalf
falsely.

11. On the contrary, the respondent examined one Shri Dalip Narwal, Senior Assistant,
who has stated that the petitioner was engaged as daily wages clerk on 23.4.2007 and he worked in
different sections. The petitioner had not submitted the collected amount of Rs. 10,000/- with the
corporation, hence, an application Ex. RW-1/A was submitted before the SHO Sadar Shimla, who
issued a letter to Commissioner, M.C Shimla Ex. RW-1/B. A show cause notice Ex. RW-1/C had
also been issued to the petitioner and vide Ex. RW-1/E, the petitioner submitted a written apology
with the Commissioner. The petitioner proceeded on leave without any intimation to the
authorities. In cross-examination, he admitted that the petitioner worked for more than 240 days in
each calendar year. He further admitted that from the year, 2007 to 2010, the petitioner had worked
honestly. He admitted that no enquiry had been conducted against the petitioner before terminating
his services. He denied that after the termination of the petitioner some other workers had been
engaged by the respondent.

12. T have closely scrutinized the entire evidence, on record, and from the closer scrutiny
thereof, it has become clear that the petitioner had worked with the respondent as clerk w.e.f.
23.4.2007 to 19.8.2010. It is also the admitted case of the parties that the petitioner had completed
more than 240 working days in each calendar year. The only stand which has been taken by the
respondent is to the effect that the petitioner was irregular in performing his duties and did not
deposit the amount of membership fees and security to the tune of Rs. 10,000/- which was collected
by him and thus he embezzled the aforesaid amount and remained absent from duties from
8.5.2010 onwards for which a show cause notice Ex. RW-1/C was issued to him. The further case
of the respondent is that after considering the reply of the petitioner, Ex. RW-1/E, his services were
terminated as per order dated 20.8.2010, Ex. RW-1/D. However, it is also the admitted case of the
respondent that neither any chargesheet was served upon the petitioner nor any enquiry was
conducted against him before terminating his services by the respondent. It is settled legal
proposition that a workman, against whom misconduct is alleged, cannot be dismissed or
discharged unless a proper domestic enquiry is held against him in respect of the alleged
misconduct. Even, if the alleged misconduct is stated to be proved against the workman, he cannot
be dis-charged or dismissed from service unless he has been afforded reasonable opportunity of
being heard before initiating any action against him by the employer/respondent. In D. K Yadav
Vs. M/s J.M A Industries Ltd. as reported in 1993-1 Supreme Court Service Law Judgments -
221, the Hon’ble Apex Court has held as under:
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“Reasonable opportunity be given to the employee concerned to put forth his case and
proper enquiry be held before terminating his service.”

In the instant case, admittedly, the petitioner was never asked to answer any charges as no
chargesheet was issued to him and no enquiry was held before terminating his services, on
the basis of alleged misconduct. The learned counsel for the respondent has contended that
that the petitioner had confessed his misconduct vide his reply Ex. RW-1/E to the show
cause notice. However, the perusal of the aforesaid reply, Ex. RW-1/E, shows that the
petitioner had nowhere admitted that he had embezzled the amount of Rs. 10,000/-, hence, it
cannot be said that the petitioner had confessed his misconduct as contended by the learned
counsel for the respondent. Therefore, the termination order dated 20.8.2010, without
conducting any enquiry and without affording reasonable opportunity of being heard to the
petitioner is in utter violation of the principles of natural justice. The respondent had failed
to follow the principles of natural justice before terminating the services of the petitioner.

13. Admittedly, the petitioner had completed more than 240 days in each calendar year,
preceding his termination. It has been admitted by RW-1 Shri Dalip Narwal in his cross-
examination that the petitioner had worked continuously and completed 240 working days in each
calendar year. He further admitted that no enquiry had been conducted against the petitioner before
terminating his services. Now, it stands proved on record that the services of the petitioner had been
terminated without giving any opportunity of being heard to him and that too without complying
the provisions of section 25-F of the Act as no notice had been issued to him before terminating his
services. At this juncture, it would be relevant to re-produce section 25-F of the Act, which reads as
under:

25-F. CONDITIONS PRECEDENT TO RETRENCHMENT OF WORKMEN.- No
workman employed in any industry who has been in continuous service for not less
than one year under an employer shall be retrenched by that employer until-

(a) the workman has been given one month’s notice in writing indicating the reasons
for retrenchment and the period of notice has expired, or the workman has been
paid in lieu of such notice, wages for the period of the notice;

(b) the workman has been paid, at the time of retrenchment compensation which
shall be equivalent of fifteen days’ average pay (for every completed year of
continuous service) or any part thereof in excess of six months; and

(¢) notice in the prescribed manner is served on the appropriate government (or such
authority as may be specified by the appropriate Government by notification in
the Official Gazette.)

14. The provisions of section 25-F of the Act lay down certain conditions precedent to the
retrenchment of a workman (workmen) and requires the employer to comply with those conditions
as per clauses (a) to (c) which are mandatory in nature. However, in the present case, the perusal of
the record shows that the respondent has not complied the conditions of section 25-F as enumerated
in clause (a) to (c), precedent to the retrenchment of petitioner. In (2015) 4 SCC 544, Mackinnon
Mackenzie and Company Ltd., Vs. Mackinnon employees Union, the Hon’bel Apex Court has
held as under:

B, The Industrial Court after examining the facts and evidence on
record has rightly answered the question of breach of Section 25F clause (b) in the negative
since no evidence has been produced by the respondent-Union to prove the same and further
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no calculation is brought to our notice as to the amount received by way of retrenchment
compensation and also the actual amount sought to have been paid to the retrenched
workmen. Further, with regard to the provision of Section 25F clause (c), the appellant-
Company has not been able to produce cogent evidence that notice in the prescribed manner
has been served by it to the State Government prior to the retrenchment of the concerned
workmen. Therefore, we have to hold that the appellant-Company has not complied with
the conditions precedent to retrenchment as per Section 25F clauses (a) and (c) of the I.D.
Act which are mandatory in law.”

15. In the present case also no evidence has been produced by the respondent to prove that
the petitioner has been given one month’s notice in writing indicating the reasons for retrenchment
or he has been paid wages for the period of notice as provided under clause (a) of section 25-F.
Moreover, no compensation equivalent to the fifteen days’ average pay (for every completed year
of continuous service) or any part thereof in excess of six months has been paid to the petitioner as
per clause (b) of section 25-F. Further, with regard to the provisions of clause (c) of the section 25-
F, the respondent has also failed to produce any evidence which could go to show that the notice
was served in the prescribed manner on the appropriate government. Therefore, it has become clear
that the respondent has not complied with the conditions (a) to (c) of the section 25-F, which are
mandatory in nature.

16. Therefore, In view of my foregoing observations, I have no hesitation in holding that
the termination of the services of the petitioner by the respondent without holding enquiry and
without complying with the provisions of Industrial Disputes Act, 1947 is illegal and unjustified as
such the termination order Ex. RW-1/D is set aside and quashed.

Accordingly, this issue is answered in favour of the petitioner and against the respondent.
Issue no.2.

17. Since I have held under issue no.l above that the termination of services of the
petitioner by the respondent without following the provisions of the Act is illegal and unjustified,
hence, the petitioner is held entitled to reinstatement in service with seniority and continuity.

18. Now, the question which arises for consideration, before this Court is as to whether the
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the
Hon’ble Supreme Court has held that once the order of termination of services of an employee is
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an
employee to get reinstated does not necessarily result in payment of full or partial back-wages,
which is independent of reinstatement. It has further been held by the Hon’ble Supreme Court in
2010 (1) SLJ S.C 70, M/s Ritu Marbals Vs. Prabhakant Shukla that full back wages cannot be
granted mechanically, upon an order of termination be declared illegal. It is further held that
reinstatement must not be accompanied by payment of full back wages even for the period when
the workman remained out of service and contributed little or nothing to the Industry.

19. Moreover, the petitioner was under an obligation to prove by leading cogent evidence
that he was not gainfully employed after the termination of his services. The initial burden is on the
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex
Court in (2005) 2 Supreme Court Cases 363 titled as Kendriya Vidyalaya Sangathan and
another Vs. S.C Sharma that :



RIS, feHrerel yeel, 10 Are, 2016 /20 B, 1937 8645

B When, the question of determining the entitlement of a person to backwages
is concerned, the employee has to show that he was not gainfully employed. The initial
burden is on him. After and if he places materials in that regard, the employer can bring on
record materials to rebut the claim.............. ”

20. In the present case, the petitioner has failed to discharge his burden by placing any
material on record that he was not gainfully employed after his termination/disengagement. Even,
in his statement before the Court, the petitioner has not uttered a single word that he was not
gainfully employed after the termination of his services. Therefore, in view of the entire evidence,
on record, coupled with the rulings (supra), I have no hesitation in holding that the petitioner is not
entitled to any back-wages. Accordingly, issue no.2 is partly decided in favour of the petitioner and
against the respondent.

Issue No.3.

21. In support of this issue, no evidence has been led by the respondent. However, the
petitioner has filed this claim petition pursuant to the reference made by the appropriate
government to this Court for adjudication and I find nothing wrong with this petition which is
perfectly maintainable. Accordingly, this issue is decided in favour of the petitioner and against the
respondent.

Relief

As a sequel to my above discussion and findings on issues no.1 to 3, the claim of the
petitioner succeeds and is hereby partly allowed and the petitioner is ordered to be reinstated in
service forthwith with seniority and continuity. However the petitioner is not entitled to back wages
and as such the reference is ordered to be answered in favour of the petitioner and against the
respondent. Let a copy of this award be sent to the appropriate government for publication in
official gazette. File, after completion, be consigned to records.

Announced in the open Court today on this 20th Day of Jan., 2016.

(Sushil Kukreja),
Presiding Judge,
Industrial Tribunal-cum-
Labour Court, Shimla.

IN THE COURT OF SUSHIL KUKREJA, PRESIDING JUDGE, INDUSTRIAL
TRIBUNALCUM-LABOUR COURT, SHIMLA, (H.P)

Ref. No. 78 0of 2013.
Instituted on. 22.10.2013.
Decided on 20.1.2016.

Devi Chand S/o Shri Ganga Ram R/o Village Bir ki Jayan, P.O Chanawag, Tehsil Sunni,
District Shimla, HP. Petitioner.

Vs.

1. The Divisional Forest Officer, Forest Division, Shimla, HP.
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2. The Forest Range Officer, Forest Range Sunni, District Shimla, HP.
............ Respondents.

Reference under Section 10 of the Industrial Disputes Act, 1947.

For petitioner : Shri G.S Negi, Advocate.
For respondent : Shri H.N Kashyap, ADA.

AWARD
The following reference has been sent by the appropriate government for adjudication:

“Whether time to time termination of the services of Shri Devi Chand S/o Shri Ganga
Ram R/o Village Bir ki Jayan, P.O Chanawag, Tehsil Sunni District Shimla HP during
the year 2011 by the Divisional Forest Officer, Shimla, District Shimla, HP without
complying with provisions of the Industrial Disputes Act, 1947 is legal and justified? If
not, what amount of back-wages, seniority, past service benefits and compensation the
above worker is entitled to from the above employer?”

2. Briefly, the case of the petitioner is that initially he was engaged as daily waged forest
worker in Forest Range Bhajji, Sunni, Tehsil & District Shimla since, 1986 and worked as such till
1998. The petitioner had completed 240 days in one calendar year during the period 1986 to 1998
and his services had been orally terminated on 13.5.1998 in an illegal manner. Thereafter, vide
settlement dated 22.12.1998, he was re-engaged on 23.12.1998 but he was again terminated on
31.8.1999 and re-engaged on 8.11.2005 vide settlement dated 8.11.2005 and worked as such till
16.8.2011. Then, on 1.1.2012, the petitioner was re-engaged on issuing notice under section 2-A of
the Industrial Disputes Act, 1947 (hereinafter referred as to Act). It is further stated that the services
of the petitioner had been terminated time to time by giving fake and fictional breaks without
complying with the provisions of sections 25-F, 25-G and 25-H of the Act. The petitioner had
completed 240 days preceding twelve months from the date of retrenchment. It is also stated that
the respondent engaged juniors to the petitioner, who are still working in the Forest Range, Bhayjji
out of which two persons namely Shri Amin Chand, Kamal Chand and Smt. Sunita have been
regularized in violation of principles of first come last go. Against this back-drop a prayer has been
made for the grant of back wages, seniority and compensation for the period when the petitioner
has been given the fake and fictional breaks.

3. By filing reply, the respondent had contested the claim of the petitioner wherein
preliminary objection had been taken that the respondent department is not an industry. On merits,
it has been asserted that as per seniority register of Bhajji Forest Range, the petitioner was initially
engaged as casual labourer during 1996 and not since 1986. The petitioner had completed 240 days
in a calendar year during the period 2005 to 2010 and his services were never terminated as he had
not been appointed against any post. The services of the petitioner had been terminated due to non-
availability of works as he had been engaged as casual labourer for seasonal forestry works and
deployed on work as per seniority and following the principal of “last come first go” and as such
the provisions of the Act are not attracted in the case of the petitioner. It is further asserted that the
daily wage service of the petitioner were never terminated orally whereas he is still working in
Bhajji Forest Range. The department is strictly following the principles of “last come first go” and
no junior to the petitioner had been regularized. The respondent prayed for the dismissal of the
claim petition.

4. Rejoinder not filed. Pleadings of the parties give rise to the following issues which
were struck on 23.8.2014.
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9. Whether time to time termination of the services of petitioner during the year, 2011 are
illegal and unjustified as alleged?

10. Ifissue no.l is proved in affirmative to what relief the petitioner is entitled to?

11. Whether this Court has no jurisdiction to decide this matter as alleged?

12. Relief.

5. Besides having heard the learned counsel for the parties, I have also gone through the
record of the case carefully.

6. For the reasons to be recorded hereinafter while discussing issues for determination,
my findings on the aforesaid issues are as under.

Issue no.1 Yes.

Issue no.2 Entitled to seniority and continuity but without backwages.

Issue no.3 No.

Relief. Reference answered in favour of the petitioner and against the

respondent per operative part of award.
Reasons for findings
Issues no.1.

7. The learned counsel for the petitioner contended that since the petitioner had been
engaged as daily wage forest worker and had completed 240 working days in each calendar year,
his services could not be terminated from time to time without complying with the provisions of the
Act. He further contended that the respondent retained the persons junior to the petitioner whose
services have been regularized in violation of the principles of “last come first go”.

8. On the other hand, learned ADA appearing on behalf of the respondents contended that
the petitioner had been engaged as casual labourer to do the seasonal forestry works and on the
completion of such work, the services of the petitioner stood automatically terminated and
whenever the work is available, casual labours are being engaged as per seniority and after
following the principles of “last come first go”. He further contended that the petitioner is still
working with the respondent, who had not completed 240 working days in each calendar year
except the year 2005 to 2010 and no junior to him has been regularized, hence, he is not entitled to
any relief as prayed by him.

9. The petitioner stepped into the witness box as PW-1 and tendered his affidavit Ex.
PW-1/A in examination-in-chief wherein he reiterated almost all the averments as stated in the
claim petition. In cross-examination, he denied that he was engaged only for seasonal forestry work
whenever the same was available with the department and not throughout the year. He further
denied that he had not completed 240 days in any year except in the years 2005 to 2010. He also
denied that his services had not been terminated by the respondent but due to un-availability of the
work the same stood automatically terminated. He denied that whenever seasonal work was
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available, he used to be called by the department for work and the labourers were re-engaged on the
basis of seniority and principles of “last come first go”. He denied that breaks were given to him
due to the unavailability of work and no fictional breaks were given by the department.

10. PW-2 Shri Sohan Lal Jalota, Labour Inspector has stated that the conciliation
proceedings were started on 14.11.2011 and continued till 31.12.2012. The conciliation
proceedings failed and report under section 12 (4) had been sent to the Labour Commissioner, who
referred the matter to this Court.

11. On the contrary, the respondent examined one Shri Krishan Chand, Range Forest
Officer, Sunni, who has stated that the petitioner was engaged as casual labourer in the year, 1996
and thereafter he used to come for work casually and worked continuously from 2005 to 2010. The
petitioner had completed 240 days in each calendar year from the year 2005 to 2010. Ex. RW-1/A
is the mandays chart of the petitioner. He is still working on bill basis with the department and his
services were engaged as per need of the work which came to an end on the completion of the
work. Only those workers who have completed eight years of service have been regularized as per
seniority and government policy and no junior to the petitioner has been regularized. In cross-
examination, he admitted that the petitioner was engaged in the year, 1996. No notice was issued
and no compensation was paid to the petitioner before terminating his services. He admitted that no
appointment letter had been issued to the petitioner regarding his engagement as casual labourer.
He admitted that seniority list mark X and mark Y had been issued by the department. He denied
that the petitioner was engaged on daily wage basis. He further denied that S/Shri Nek Ram, Ghan
Shyam, Ami Chand, Komal Chand and Ms. Sunita were junior to the petitioner and they are still
working with the department. He denied that the petitioner had completed 240 working days in
preceding twelve calendar months. He also denied that the department had disengaged the
petitioner willfully and that he had not been allowed to complete 240 days. He admitted that there
is no document with the reply showing that the petitioner was engaged as casual worker.

12. T have closely scrutinized the entire evidence, on record, and from the closer scrutiny
thereof, it has become clear that the petitioner had worked with the respondent from the year 1996.
The perusal of mandays chart Ex. RW-1/A shows that the petitioner had worked for 18 days in the
year 1998, 50 days in 1999, 101 days in 2000, 57 days in 2001, 60 days in 2002, 192 days in 2003,
205 days in 2004, 285 days in 2005, 363 days in 2006, 351 days in 2007, 346 > days in 2008, 362
days in 2009, 258 days in 2010 and 130 days in 2011. No doubt, the petitioner had tried to establish
on record that he was engaged in the year, 1986 but at the same time he has failed to produce any
documentary evidence to show that he had been engaged by the respondent in the year 1986. It has
been admitted by RW-1 Shri Krishan Chand in his cross-examination that the petitioner was
engaged in the year 1996. Except for the bald statement of the petitioner, there is nothing on record
which could go to show that initially the petitioner was engaged in the year, 1986. Therefore, I have
no hesitation in holding that the petitioner was engaged by the respondent in the year, 1996 and not
in the year 1986 as stated by the petitioner.

13. As per the claim petition, the services of the petitioner were terminated on 16.8.2011
i.e only once during the year, 2011 and thereafter he was re-engaged by the respondent after issuing
a notice under section 2-A of the Act on 1.1.2012 and is still working with the respondent. This fact
has not been specifically denied by the respondent. Therefore, it is clear that the services of the
petitioner were terminated only once during the year, 2011. Now, the next question which arises for
consideration before this Court is that as to whether the termination of the services of the petitioner
during the year, 2011 is illegal and unjustified. It is the admitted case of the parties that the
petitioner had completed 240 working days from the years 2005 to 2010 and thereafter his services
had been terminated without any prior notice as required under section 25-F of the Act. To this
effect, the case of the respondent is that the petitioner was engaged as casual labourer for seasonal
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work, who used to come for work casually. But when regard is given to the mandays chart Ex. RW-
1/A, it is abundantly clear that the petitioner had worked for more than 240 days i.e 285 days in
2005, 363 days in 2006, 351 days in 2007, 346 2 days in 2008, 362 days in 2009 and 258 days in
2010. Since, the petitioner had completed more than 240 days in the years 2005 to 2010 as per
mandays chart Ex. RW-1/A, it cannot be said that the petitioner was engaged for specific/seasonal
work as alleged by the respondent. Moreover, the respondent has failed to produce on record any
document which could go to show that the petitioner was engaged for seasonal work. It was
incumbent upon the respondent to have disclosed to the petitioner that he had been engaged for
specific work but the same is missing in the present case. Hence, it is clear that the engagement of
the petitioner was not for specific/seasonal work and as such the termination of the services of the
petitioner on 16.8.2011 is illegal and unjustified as neither any notice nor compensation as required
under section 25-F of the Act was given to the petitioner.

14. The learned counsel of the petitioner also contended that at the time of the termination
of the petitioner, the respondents had retained his juniors who are still working and besides this
even fresh persons have been engaged by the respondents as such the respondents had violated the
principles of “last come first go”. However, except for the bald statement of the petitioner by way
of affidavit Ex. PW-1/A, no other evidence has been led by him to prove that the persons junior to
him have been retained by the respondents. The seniority lists mark X and mark Y are mere
photocopies and have not been proved in accordance with law as such no credence can be attached
to the same. Hence, in the absence of any cogent and satisfactory evidence on record, the case of
the petitioner does not fall under section 25-G and 25-H of the Act.

Issue no.2.

15. Since I have held under issue no.l above that the termination of services of the
petitioner during the year, 2011 by the respondents without following the provisions of section 25-
F of the Act is illegal and unjustified, hence, the petitioner is held entitled to seniority and
continuity from the year 2005, when he had completed more than 240 days in that year.

16. Now, the question which arises for consideration, before this Court is as to whether the
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the
Hon’ble Supreme Court has held that once the order of termination of services of an employee is
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an
employee to get reinstated does not necessarily result in payment of full or partial back-wages,
which is independent of reinstatement. It has further been held by the Hon’ble Supreme Court in
2010 (1) SLJ S.C 70, M/s Ritu Marbals Vs. Prabhakant Shukla that full back wages cannot be
granted mechanically, upon an order of termination be declared illegal. It is further held that
reinstatement must not be accompanied by payment of full back wages even for the period when
the workman remained out of service and contributed little or nothing to the Industry.

17. Moreover, the petitioner was under an obligation to prove by leading cogent evidence
that he was not gainfully employed after the termination of his services. The initial burden is on the
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex
Court in (2005) 2 Supreme Court Cases 363 titled as Kendriya Vidyalaya Sangathan and
another Vs. S.C Sharma that :

B When, the question of determining the entitlement of a person to back wages
is concerned, the employee has to show that he was not gainfully employed. The initial
burden is on him. After and if he places materials in that regard, the employer can bring on
record materials to rebut the claim.............. ”
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18. In the present case, the petitioner has failed to discharge his burden by placing any
material on record that he was not gainfully employed after his termination/disengagement.
Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), I have no
hesitation in holding that the petitioner is not entitled to any back-wages. Accordingly, issue no.2 is
partly decided in favour of the petitioner and against the respondent.

Issue No.3.

19. An objection has been taken by the respondent that the forest department is not an
industry but this objection does not hold good in view of the law laid down by the Constitutional
Bench of Hon’ble Supreme Court, in 1978 (2) SCC 213,Banglore Water Supply and Sewerage
Board Vs. A. Rajappa in which it has been held that section 2(j) of the Industrial Disputes Act,
1947 defines industry to mean any business, trade, undertaking, manufacture or calling of employer
and includes any calling, service, employment, handicraft or industrial occupation or evocation of
workman and as such on the strength of this judgment, it can be safely concluded that the
respondents department is an Industry and governed by the Act. Consequently, this issue is
answered in negative.

Relief

As a sequel to my above discussion and findings on issues no.l to 3, the claim of the
petitioner succeeds and is hereby partly allowed. The termination of the petitioner during the year,
2011 without complying with the provisions of the Act is illegal and unjustified and as such the
petitioner is held entitled to seniority and continuity from the year 2005, when he had completed
more than 240 days. However the petitioner is not entitled to back wages and as such the reference
is answered in favour of the petitioner and against the respondent. Let a copy of this award be sent
to the appropriate government for publication in official gazette. File, after completion, be
consigned to records.

Announced in the open Court today on this 20th Day of Jan., 2016.

(Sushil Kukreja),
Presiding Judge,
Industrial Tribunal-cum-
Labour Court, Shimla.

IN THE COURT OF SUSHIL KUKREJA, PRESIDING JUDGE, INDUSTRIAL
TRIBUNALCUM-LABOUR COURT, SHIMLA, (H.P)

Ref. No. 79 of 2013.
Instituted on. 22.10.2013.
Decided on 20.1.2016.

Ramesh Chand S/o Shri Ishwar Dass R/o Village Jajahar, P.O Gumma, Tehsil Sunni,
District Shimla, HP.
............... Petitioner.
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1. The Divisional Forest Officer, Forest Division, Shimla, HP.
2. The Forest Range Officer, Forest Range Sunni, District Shimla, HP.
............ Respondents.

Reference under Section 10 of the Industrial Disputes Act, 1947.

For petitioner : Shri G.S Negi, Advocate.
For respondent : Shri H.N Kashyap, ADA.

AWARD
The following reference has been sent by the appropriate government for adjudication:

“Whether time to time termination of the services of Ramesh Chand S/o Shri Ishwar
Dass R/o Village Jajahar, P.O Gumma, Tehsil Sunni, District Shimla, HP by the
Divisional Forest Officer, Shimla, District Shimla, HP during the year 2011 without
complying with provisions of the Industrial Disputes Act, 1947 is legal and justified? If
not, what amount of back-wages, seniority, past service benefits and compensation the
above worker is entitled to from the above employer?”

2. Briefly, the case of the petitioner is that initially he was engaged as daily waged forest
worker in Forest Range Bhajji, Sunni, Tehsil & District Shimla w.e.f 1.1.1980 and worked as such
till 15th September, 1994 and completed 240 days in one calendar year during the aforesaid period
and thereafter his services had been orally terminated on 15.9.1994 in an illegal manner. The
petitioner was re-engaged on the direction of this Court on 18.5.2005 and since then he had
remained in continuous service till 16.8.2011 when his services had orally been terminated. Then,
on 1.1.2012, the petitioner was re-engaged on issuing notice under section 2-A of the Industrial
Disputes Act, 1947 (hereinafter referred as to Act). It is further stated that the services of the
petitioner had been terminated time to time by giving fake and fictional breaks without complying
the provisions of sections 25-F, 25-G and 25-H of the Act. The petitioner had completed 240 days
in preceding twelve months from the date of retrenchment. It is also stated that the respondent
engaged juniors to the petitioner, who are still working in the Forest Range, Bhajji out of which
Shri Amin Chand, Kamal Chand and Smt. Sunita have been regularized in violation of the
principles of “first come last go”. Against this back-drop a prayer has been made for the grant of
back wages, seniority and compensation for the period when the petitioner has been given the fake
and fictional breaks.

3. By filing reply, the respondent had contested the claim of the petitioner wherein
preliminary objection had been taken that the respondent department is not an industry. On merits,
it has been asserted that as per seniority register of Bhajji Forest Range, the petitioner was initially
engaged as casual labourer during the year 1991 and not since 1980. The petitioner had completed
240 days in a calendar year during the period 2006 to 2010 and his services were never terminated
as he had not been appointed against any post. The services of the petitioner had been terminated
due to non-availability of work as he had been engaged as casual labourer for seasonal forestry
works and deployed on work as per seniority and following the principles of “last come first go”
and as such the provisions of the Act are not attracted in the case of the petitioner. It is further
asserted that the daily wage service of the petitioner were never terminated orally whereas he is still
working in Bhajji Forest Range. The department is strictly following the principles of “last come
first go” and no junior to the petitioner had been regularized. The respondent prayed for the
dismissal of the claim petition.
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4. Rejoinder not filed. Pleadings of the parties give rise to the following issues which
were struck on 23.8.2014.

13. Whether time to time termination of the services of petitioner during the year, 2011 are
illegal and unjustified as alleged?

OPP......
14. Ifissue no.l is proved in affirmative to what relief the petitioner is entitled to?
OPP........
15. Whether this Court has no jurisdiction to decide this matter as alleged?
OPR........

16. Relief.

5. Besides having heard the learned counsel for the parties, I have also gone through the
record of the case carefully.

6. For the reasons to be recorded hereinafter while discussing issues for determination,
my findings on the aforesaid issues are as under.

Issue no.1 Yes.

Issue no.2 Entitled to seniority and continuity but without backwages.

Issue no.3 No.

Relief. Reference answered in favour of the petitioner and against the

respondent per operative part of award.
Reasons for findings
Issues no. 1.

7. The learned counsel for the petitioner contended that since the petitioner had been
engaged as daily wage forest worker and had completed 240 working days in each calendar year,
his services could not be terminated from time to time without complying with the provisions of the
Act. He further contended that the respondent retained the persons junior to the petitioner whose
services have been regularized in violation of the principles of “last come first go”.

8. On the other hand, learned ADA appearing on behalf of the respondents contended that
the petitioner had been engaged as casual labourer to do the seasonal forestry works and on the
completion of such work, the services of the petitioner stood automatically terminated and
whenever the work is available, casual labours are being engaged as per seniority and after
following the principles of “last come first go”. He further contended that the petitioner is still
working with the respondent, who had not completed 240 working days in each calendar year
except the year 2006 to 2010 and no junior to him has been regularized, hence, he is not entitled to
any relief as prayed by him.

9. The petitioner stepped into the witness box as PW-1 and tendered his affidavit Ex.
PW-1/A in examination-in-chief wherein he reiterated almost all the averment as stated in the claim
petition. In cross-examination, he denied that he was engaged only for seasonal forestry works
whenever the same was available with the department and not throughout the year. He further
denied that he had not completed 240 days in any year except in the years 2006 to 2010. He also
denied that his services had not been terminated by the respondent but due to un-availability of the
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work the same stood automatically terminated. He denied that whenever seasonal work was
available, he used to be called by the department for work and the labourers were re-engaged on the
basis of seniority and principles of “last come first go”. He denied that breaks were given to him
due to the unavailability of work and no fictional breaks were given by the department.

10. PW-2 Shri Sohan Lal Jalota, Labour Inspector has stated that the conciliation
proceedings were started on 14.11.2011 and continued till 31.12.2012. The -conciliation
proceedings failed and report under section 12 (4) had been sent to the Labour Commissioner, who
referred the matter to this Court.

11. On the contrary, the respondent examined one Shri Krishan Chand, Range Forest
Officer, Sunni, who has stated that the petitioner was engaged as casual labourer in the year, 1991
and thereafter he used to come for work casually and worked continuously from 2006 to 2010. The
petitioner had completed 240 days in each calendar year from the year 2006 to 2010. Ex. RW-1/A
is the mandays chart of the petitioner. He is still working on bill basis with the department and his
services were engaged as per need of the work which came to an end on the completion of the
work. Only those workers who have completed eight years of service have been regularized as per
seniority and government policy and no junior to the petitioner has been regularized. In cross-
examination, he expressed his ignorance that the petitioner had filed a reference petition before this
Court earlier also in the year, 2003. Though he admitted that initially the petitioner was engaged in
the year, 1984 but volunteered that the petitioner had left the job w.e.f. 1986 to 1990. No notice
was issued and no compensation was paid to the petitioner before terminating his services. He
admitted that S/Shri Nek Ram, Ghan Shyam, Ami Chand and Ms. Sunita were juniors to the
petitioner and they are still working with the department and the services of Shri Komal Chand
have been regularized as per seniority list. He denied that the petitioner had completed 240 days in
preceding twelve calendar months. He also denied that the department had disengaged the
petitioner willfully and that he had not been allowed to complete 240 days. He admitted that there
is no document with the reply showing that the petitioner was engaged as casual worker. He
admitted that Nek Chand was engaged in the year 2006.

12. 1 have closely scrutinized the entire evidence, on record, and from the closer scrutiny
thereof, it has become clear that the petitioner was initially engaged by the respondent department
in the year, 1984 in which year he had worked for 145 days and 126 days in 1985 and thereafter he
had not worked even for a single day from the year 1986 to 1990 as is evident from the mandays
chart mark P-2. Its perusal further goes to show that thereafter, the petitioner had worked with the
respondent for 88 days in the year 1991, 13 days in 1992, 147 days in 1993 and 30 days in the year,
1994. Thereafter, the petitioner had worked with the respondent for 201 days in the year, 2005, 355
days in the year, 2006, 362 days in 2007, 364 days in 2008, 362 days in 2009, 249 days in 2010 and
151 days in 2011 as is evident from the mandays chart Ex. RW-1/A.

13. As per the claim petition, the services of the petitioner were terminated on 1 15th
September, 1994 and on the direction of this Court, he was re-engaged on 18.5.2005 and thereafter
he continued as such till 16.8.2011 and his services had been terminated only once in the year, 2011
i.e w.e.f. 16.8.2011 and thereafter he was re-engaged by the respondent after issuing a notice under
section 2-A of the Act on 1.1.2012 and is still working with the respondent. This fact has not been
specifically denied by the respondent. Therefore, it is clear that the services of the petitioner were
terminated only once during the year, 2011. Now, the next question which arises for consideration
before this Court is that as to whether the termination of the services of the petitioner during the
year, 2011 is illegal and unjustified. It is the admitted case of the parties that the petitioner had
completed 240 working days from the years 2006 to 2010 and thereafter his services had been
terminated without any prior notice as required under section 25-F of the Act. To this effect, the
case of the respondent is that the petitioner was engaged as casual labourer for seasonal work, who
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used to come for work casually. But when regard is given to the mandays chart Ex. RW-1/A, it is
abundantly clear that the petitioner had worked for more than 240 days i.e 355 days in 2006, 362
days in 2007, 364 days in 2008, 362 days in 2009 and 249 days in 2010. Since, the petitioner had
completed more than 240 days in the years 2006 to 2010 as per mandays chart Ex. RW-1/A, it
cannot be said that the petitioner was engaged for specific/seasonal work as alleged by the
respondents. Moreover, the respondents have failed to produce on record any document which
could go to show that the petitioner was engaged for seasonal work. It was incumbent upon the
respondents to have disclosed to the petitioner that he had been engaged for specific work but the
same is missing in the present case. Hence, it is clear that the engagement of the petitioner was not
for specific/seasonal work and as such the termination of the services of the petitioner on 16.8.2011
is illegal and unjustified as neither any notice nor compensation as required under section 25-F of
the Act was given to the petitioner.

14. The learned counsel of the petitioner also contended that at the time of the termination
of the petitioner, the respondents had retained his juniors who are still working and besides this
even fresh persons have been engaged by the respondents as such the respondents had violated the
principles of “last come first go”. As far as the seniority lists mark X and mark Y are concerned
these are mere photocopies and not have been proved in accordance with law as such no credence
can be attached to the same. However, it has been admitted by RW-1 Shri Krishan Chauhan, that
S/Shri Nek Ram, Ghan Shyam, Ami Chand, Komal Chand and Ms. Sunita were juniors to the
petitioner and they are still working with the department and the services of Shri Komal Chand
have been regularized as per seniority. Thus, from the evidence, on record, it has been proved that
juniors to the petitioner have been retained by the respondents department while terminating him
which is clear cut violation of the provisions of section 25-G of the Act. In CWP No. 555 of 2007
incase titled as Vijay Kumar Vs. The Executive Engineer & Anr. , the Hon’ble High Court of
Himachal Pradesh has held as under:

....... Since the persons junior to the workman have been retained while retrenching
him, he was entitled to get protection under section 25-G of the Act even though he had
not completed 240 days preceding a block 12 calendar months at the time of his
retrenchment”.

15. Thus, having regard to entire evidence on record and in view of above cited rulings, I
have no hesitation in coming to the conclusion that the termination of services of the petitioner by
the respondent during the year, 2011 without complying with the provisions of the Act is improper
and unjustified and thus the respondents violated the provisions of sections 25-F and 25-G of the
Act. Accordingly, issue no.1 is decided in affirmative.

Issue no.2.

16. Since I have held under issue no.1 above that the termination of services of the
petitioner during the year, 2011 by the respondents without following the provisions of section 25-
F of the Act is illegal and unjustified, hence, the petitioner is held entitled to seniority and
continuity from the year 2006, when he had completed more than 240 days in that year.

17. Now, the question which arises for consideration, before this Court is as to whether the
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the
Hon’ble Supreme Court has held that once the order of termination of services of an employee is
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an
employee to get reinstated does not necessarily result in payment of full or partial back-wages,
which is independent of reinstatement. It has further been held by the Hon’ble Supreme Court in
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2010 (1) SLJ S.C 70, M/s Ritu Marbals Vs. Prabhakant Shukla that full back wages cannot be
granted mechanically, upon an order of termination be declared illegal. It is further held that
reinstatement must not be accompanied by payment of full back wages even for the period when
the workman remained out of service and contributed little or nothing to the Industry.

18. Moreover, the petitioner was under an obligation to prove by leading cogent evidence
that he was not gainfully employed after the termination of his services. The initial burden is on the
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex
Court in (2005) 2 Supreme Court Cases 363 titled as Kendriya Vidyalaya Sangathan and
another Vs. S.C Sharma that :

“TO.eeiininn.. When, the question of determining the entitlement of a person to backwages
is concerned, the employee has to show that he was not gainfully employed. The initial
burden is on him. After and if he places materials in that regard, the employer can bring on
record materials to rebut the claim.............. ”

19. In the present case, the petitioner has failed to discharge his burden by placing any
material on record that he was not gainfully employed after his termination/disengagement.
Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), I have no
hesitation in holding that the petitioner is not entitled to any back-wages. Accordingly, issue no.2 is
partly decided in favour of the petitioner and against the respondents.

Issue No.3.

20. An objection has been taken by the respondent that the forest department is not an
industry but this objection does not hold good in view of the law laid down by the Constitutional
Bench of Hon’ble Supreme Court, in 1978 (2) SCC 213,Banglore Water Supply and Sewerage
Board Vs. A. Rajappa in which it has been held that section 2(j) of the Industrial Disputes Act,
1947 defines industry to mean any business, trade, undertaking, manufacture or calling of employer
and includes any calling, service, employment, handicraft or industrial occupation or evocation of
workman and as such on the strength of this judgment, it can be safely concluded that the
respondent department is an Industry and governed by the Act. Consequently, this issue is
answered in negative.

Relief

As a sequel to my above discussion and findings on issues no.l to 3, the claim of the
petitioner succeeds and is hereby partly allowed. The termination of the petitioner during the year,
2011 without complying with the provisions of the Act is illegal and unjustified and as such the
petitioner is held entitled to seniority and continuity from the year 2006, when he had completed
more than 240 days. However the petitioner is not entitled to back wages and as such the reference
is answered in favour of the petitioner and against the respondent. Let a copy of this award be sent
to the appropriate government for publication in official gazette. File, after completion, be
consigned to records.

Announced in the open Court today on this 20th Day of Jan., 2016.

(Sushil Kukreja),
Presiding Judge,
Industrial Tribunal-cum-
Labour Court, Shimla.
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IN THE COURT OF SUSHIL KUKREJA, PRESIDING JUDGE, INDUSTRIAL
TRIBUNALCUM-LABOUR COURT, SHIMLA, (H.P)

Ref. No. 80 of 2013.
Instituted on. 22.10.2013.
Decided on 20.1.2016.

Dhayan Singh S/o Shri Sewa Nand R/o Village Jander, P.O Basnatpur, Tehsil Sunni,
District Shimla, HP.

............... Petitioner.
Vs.
1. The Divisional Forest Officer, Forest Division, Shimla, HP.
2. The Forest Range Officer, Forest Range Sunni, District Shimla, HP.
............ Respondents.

Reference under Section 10 of the Industrial Disputes Act, 1947.

For petitioner : Shri G.S Negi, Advocate.
For respondent : Shri H.N Kashyap, ADA.

AWARD
The following reference has been sent by the appropriate government for adjudication:

“Whether time to time termination of the services of Shri Dhayan Singh S/o Shri Sewa
Nand R/o Village Jander, P.O Basnatpur, Tehsil Sunni, District Shimla, HP by the
Divisional Forest Officer, Shimla, District Shimla, HP during the year 2011 without
complying with provisions of the Industrial Disputes Act, 1947 is legal and justified? If
not, what amount of back-wages, seniority, past service benefits and compensation the
above worker is entitled to from the above employer?”

2. Briefly, the case of the petitioner is that initially he was engaged as daily waged forest
worker in Forest Range Bhajji, Sunni, Tehsil & District Shimla on 1.1.1984 and worked as such till
16.8.2011. The petitioner had completed 240 days in one calendar year during the period 1984 to
2011 and his services had been orally terminated on 16.8.2011 in an illegal manner. Then, on
1.1.2012, the petitioner was re-engaged on issuing notice under section 2-A of the Industrial
Disputes Act, 1947 (hereinafter referred as to Act). It is further stated that the services of the
petitioner had been terminated time to time by giving fake and fictional breaks without complying
the provisions of sections 25-F, 25-G and 25-H of the Act. The petitioner had completed 240 days
preceding twelve months from the date of retrenchment. It is also stated that the respondent
engaged juniors to the petitioner, who are still working in the Forest Range, Bhajji out of which
Shri Amin Chand, Kamal Chand and Smt. Sunita have been regularized in violation of principles of
“first come last go”. Against this back-drop a prayer has been made for the grant of back wages,
seniority and compensation for the period when the petitioner has been given the fake and fictional
breaks.

3. By filing reply, the respondent had contested the claim of the petitioner wherein
preliminary objection has been taken that the respondent department is not an industry. On merits,
it has been asserted that as per seniority register of Bhajji Forest Range, the petitioner was initially
engaged as casual labourer during 1996 and not since 1984. The petitioner had completed 240 days
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in a calendar year during the period 2006 to 2010 and his services were never terminated as he had
not been appointed against any post. The services of the petitioner had been terminated due to non-
availability of work as he had been engaged as casual labourer for seasonal forestry works and
deployed on work as per seniority and following the principles of “last come first go” and as such
the provisions of the Act are not attracted in the case of the petitioner. It is further asserted that the
daily wage services of the petitioner were never terminated orally whereas he is still working in
Bhajji Forest Range. The department is strictly following the principles of “last come first go” and
no junior to the petitioner had been regularized. The respondent prayed for the dismissal of the
claim petition.

4. Rejoinder not filed. Pleadings of the parties give rise to the following issues which
were struck on 23.8.2014.

17. Whether time to time termination of the services of petitioner during the year, 2011 are
illegal and unjustified as alleged?

OPP......
18. Ifissue no.l is proved in affirmative to what relief the petitioner is entitled to?
OPP........
19. Whether this Court has no jurisdiction to decide this matter as alleged?
OPR........

20. Relief.

5. Besides having heard the learned counsel for the parties, I have also gone through the
record of the case carefully.

6. For the reasons to be recorded hereinafter while discussing issues for determination,
my findings on the aforesaid issues are as under.

Issue no.1 Yes.

Issue no.2 Entitled to seniority and continuity but without backwages.

Issue no.3 No.

Relief. Reference answered in favour of the petitioner and against the

respondent per operative part of award.
Reasons for findings
Issues no. 1.

7. The learned counsel for the petitioner contended that since the petitioner had been
engaged as daily wage forest worker and had completed 240 working days in each calendar year,
his services could not be terminated from time to time without complying with the provisions of the
Act. He further contended that the respondent retained the persons junior to the petitioner whose
services have been regularized in violation of the principles of “last come first go”.

8. On the other hand, learned ADA appearing on behalf of the respondents contended that
the petitioner had been engaged as casual labourer to do the seasonal forestry works and on the
completion of such work, the services of the petitioner stood automatically terminated and
whenever the work is available, casual labours are being engaged as per seniority and after
following the principles of “last come first go”. He further contended that the petitioner is still
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working with the respondent, who had not completed 240 working days in each calendar year
except the year 2006 to 2010 and no junior to him has been regularized, hence, he is not entitled to
any relief as prayed by him.

9. The petitioner stepped into the witness box as PW-1 and tendered his affidavit Ex. PW-
I/A in examination-in-chief wherein he reiterated almost all the averments as stated in the claim
petition. In cross-examination, he denied that he was engaged only for seasonal forestry work
whenever the same was available with the department and not throughout the year. He further
denied that he had not completed 240 days in any year except in the years 2006 to 2010. He also
denied that his services had not been terminated by the respondent but due to un-availability of the
work the same stood automatically terminated. He denied that whenever seasonal work was
available, he used to be called by the department for work and the labourers were re-engaged on the
basis of seniority and principles of “last come first go”. He denied that breaks were given to him
due to the unavailability of work and no fictional breaks were given by the department.

10. PW-2 Shri Sohan Lal Jalota, Labour Inspector has stated that the conciliation
proceedings were started on 14.11.2011 and continued till 31.12.2012. The -conciliation
proceedings failed and report under section 12 (4) had been sent to the Labour Commissioner, who
referred the matter to this Court.

11. On the contrary, the respondent examined one Shri Krishan Chand, Range Forest
Officer, Sunni, who has stated that the petitioner was engaged as casual labourer in the year, 1996
and thereafter he used to come for work casually and worked continuously from 2006 to 2010. The
petitioner had completed 240 days in each calendar year from the year 2006 to 2010. Ex. RW-1/A
is the mandays chart of the petitioner. He is still working on bill basis with the department and his
services were engaged as per need of the work which came to an end on the completion of the
work. Only those workers who have completed eight years of service have been regularized as per
seniority and government policy and no junior to the petitioner has been regularized. In cross-
examination, he admitted that the petitioner was engaged in the year, 1996. No notice was issued
and no compensation was paid to the petitioner before terminating his services. He admitted that no
appointment letter had been issued to the petitioner regarding his engagement as casual labourer.
He admitted that seniority list mark X and mark Y had been issued by the department. He denied
that the petitioner was engaged on daily wage basis. He further denied that S/Shri Nek Ram, Ghan
Shyam, Ami Chand, Komal Chand and Ms. Sunita were junior to the petitioner and they are still
working with the department. He denied that the petitioner had completed 240 working days in
preceding twelve calendar months. He also denied that the department had disengaged the
petitioner willfully and that he had not been allowed to complete 240 days. He admitted that there
is no document with the reply showing that the petitioner was engaged as casual worker.

12. T have closely scrutinized the entire evidence, on record, and from the closer scrutiny
thereof, it has become clear that the petitioner had worked with the respondent from the year 1996.
The perusal of mandays chart Ex. RW-1/A shows that the petitioner had worked for 224 days in the
year 1998, 157 days in 1999, 164 days in 2005, 339 days in 2006, 363 days in 2007, 353 days in
2008, 362 days in 2009, 256 days in 2010 and 121 days in 2011. No doubt, the petitioner had tried
to establish on record that he was engaged in the year, 1984 but at the same time he has failed to
produce any documentary evidence to show that he had been engaged by the respondent in the year
1984. It has been admitted by RW-1 Shri Krishan Chand in his cross-examination that the
petitioner was engaged in the year 1996. Except for the bald statement of the petitioner, there is
nothing on record which could go to show that initially the petitioner was engaged in the year,
1984. Therefore, I have no hesitation in holding that the petitioner was engaged by the respondent
in the year, 1996 and not in the year 1984 as stated by the petitioner.
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13. As per the claim petition, the services of the petitioner were terminated on 16.8.2011
i.e only once during the year, 2011 and thereafter he was re-engaged by the respondent after issuing
a notice under section 2-A of the Act on 1.1.2012 and is still working with the respondent. This fact
has not been specifically denied by the respondent. Therefore, it is clear that the services of the
petitioner were terminated only once during the year, 2011. Now, the next question which arises for
consideration before this Court is that as to whether the termination of the services of the petitioner
during the year, 2011 is illegal and unjustified. It is the admitted case of the parties that the
petitioner had completed 240 working days from the years 2006 to 2010 and thereafter his services
had been terminated without any prior notice as required under section 25-F of the Act. To this
effect, the case of the respondent is that the petitioner was engaged as casual labourer for seasonal
work, who used to come for work casually. But when regard is given to the mandays chart Ex. RW-
1/A, it is abundantly clear that the petitioner had worked for more than 240 days i.e 339 days in
2006, 363 days in 2007, 353 days in 2008, 362 days in 2009 and 256 days in 2010. Since, the
petitioner had completed more than 240 days in the years 2006 to 2010 as per mandays chart Ex.
RW-1/A, it cannot be said that the petitioner was engaged for specific/seasonal work as alleged by
the respondent. Moreover, the respondents have failed to produce on record any document which
could go to show that the petitioner was engaged for seasonal work. It was incumbent upon the
respondents to have disclosed to the petitioner that he had been engaged for specific work but the
same is missing in the present case. Hence, it is clear that the engagement of the petitioner was not
for specific/seasonal work and as such the termination of the services of the petitioner on 16.8.2011
is illegal and unjustified as neither any notice nor compensation as required under section 25-F of
the Act was given to the petitioner.

14. The learned counsel of the petitioner also contended that at the time of the termination
of the petitioner, the respondents had retained his juniors who are still working and besides this
even fresh persons have been engaged by the respondents as such the respondents had violated the
principles of “last come first go”. However, except for the bald statement of the petitioner by way
of affidavit Ex. PW-1/A, no other evidence has been led by him to prove that the persons junior to
him have been retained by the respondents. The seniority lists mark X and mark Y are mere
photocopies and have not been proved in accordance with law as such no credence can be attached
to the same. Hence, in the absence of any cogent and satisfactory evidence on record, the case of
the petitioner does not fall under section 25-G and 25-H of the Act.

Issue no.2.

15. Since I have held under issue no.1 above that the termination of services of the
petitioner during the year, 2011 by the respondent swithout following the provisions of section 25-
F of the Act is illegal and unjustified, hence, the petitioner is held entitled to seniority and
continuity from the year 2006, when he had completed more than 240 days in that year.

16. Now, the question which arises for consideration, before this Court is as to whether
the petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the
Hon’ble Supreme Court has held that once the order of termination of services of an employee is
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an
employee to get reinstated does not necessarily result in payment of full or partial back-wages,
which is independent of reinstatement. It has further been held by the Hon’ble Supreme Court in
2010 (1) SLJ S.C 70, M/s Ritu Marbals Vs. Prabhakant Shukla that full back wages cannot be
granted mechanically, upon an order of termination be declared illegal. It is further held that
reinstatement must not be accompanied by payment of full back wages even for the period when
the workman remained out of service and contributed little or nothing to the Industry.
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17. Moreover, the petitioner was under an obligation to prove by leading cogent evidence
that he was not gainfully employed after the termination of his services. The initial burden is on the
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex
Court in (2005) 2 Supreme Court Cases 363 titled as Kendriya Vidyalaya Sangathan and
another Vs. S.C Sharma that :

“lOoineennnn.... When, the question of determining the entitlement of a person to backwages
is concerned, the employee has to show that he was not gainfully employed. The initial
burden is on him. After and if he places materials in that regard, the employer can bring on
record materials to rebut the claim.............. ”

18. In the present case, the petitioner has failed to discharge his burden by placing any
material on record that he was not gainfully employed after his termination/disengagement.
Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), I have no
hesitation in holding that the petitioner is not entitled to any back-wages. Accordingly, issue no.2 is
partly decided in favour of the petitioner and against the respondent.

Issue No.3.

19. An objection has been taken by the respondents that the forest department is not an
industry but this objection does not hold good in view of the law laid down by the Constitutional
Bench of Hon’ble Supreme Court, in 1978 (2) SCC 213,Banglore Water Supply and Sewerage
Board Vs. A. Rajappa in which it has been held that section 2(j) of the Industrial Disputes Act,
1947 defines industry to mean any business, trade, undertaking, manufacture or calling of employer
and includes any calling, service, employment, handicraft or industrial occupation or evocation of
workman and as such on the strength of this judgment, it can be safely concluded that the
respondent department is an Industry and governed by the Act. Consequently, this issue is
answered in negative.

Relief

As a sequel to my above discussion and findings on issues no.l to 3, the claim of the
petitioner succeeds and is hereby partly allowed. The termination of the petitioner during the year,
2011 without complying with the provisions of the Act is illegal and unjustified and as such the
petitioner is held entitled to seniority and continuity from the year 2006, when he had completed
more than 240 days. However the petitioner is not entitled to back wages and as such the reference
is answered in favour of the petitioner and against the respondents. Let a copy of this award be sent
to the appropriate government for publication in official gazette. File, after completion, be
consigned to records.

Announced in the open Court today on this 20th Day of Jan., 2016.

(Sushil Kukreja),
Presiding Judge,
Industrial Tribunal-cum-
Labour Court, Shimla.
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IN THE COURT OF SUSHIL KUKREJA, PRESIDING JUDGE, INDUSTRIAL
TRIBUNALCUM- LABOUR COURT, SHIMLA, (H.P)

Ref. No. 81 0of 2013.
Instituted on. 22.10.2013.
Decided on 20.1.2016.

Tej Ram S/o Shri Lumcha Ram R/o Village Sumvi, P.O Juni, Tehsil Sunni, District Shimla,

HP.
............... Petitioner.
Vs.
1. The Divisional Forest Officer, Forest Division, Shimla, HP.
2. The Forest Range Officer, Forest Range Sunni, District Shimla, HP.
............ Respondents.

Reference under Section 10 of the Industrial Disputes Act, 1947.

For petitioner : Shri G.S Negi, Advocate.
For respondent : Shri H.N Kashyap, ADA.

AWARD
The following reference has been sent by the appropriate government for adjudication:

“Whether time to time termination of the services of Shri Tej Ram S/o Shri Lumcha
Ram R/o Village Sumvi P.O Juni, Tehsil Sunni District Shimla HP by Divisional
Forest Officer, Shimla, District Shimla, HP during the year 2011 without complying
with provisions of the Industrial Disputes Act, 1947 is legal and justified? If not, what
amount of back-wages, seniority, past service benefits and compensation the above
worker is entitled to from the above employer?”

2. Briefly, the case of the petitioner is that initially he was engaged as daily waged forest
worker in Forest Range Bhajji, Sunni, Tehsil & District Shimla since, 1983 and worked as such till
1998. The petitioner had completed 240 days in one calendar year during the period 1983 to 2004
and his services had been orally terminated in the year, 2005 in an illegal manner and he was re-
engaged vide order dated 29.9.2005 passed by the Administrative Tribunal in OA No. 242 of 2005
wherein the respondents were directed not to give fictional breaks but the department in utter
violation of the orders passed by the Administrative Tribunal has terminated the services of the
petitioner on 16.8.2011. Then, on 1.1.2012, the petitioner was re-engaged on issuing notice under
section 2-A of the Industrial Disputes Act, 1947 (hereinafter referred as to Act). It is further stated
that the services of the petitioner had been terminated time to time by giving fake and fictional
breaks without complying with the provisions of sections 25-F, 25-G and 25-H of the Act. The
petitioner had completed 240 days preceding twelve months from the date of retrenchment. It is
also stated that the respondent engaged juniors to the petitioner, who are still working in the Forest
Range, Bhajji out of which Shri Amin Chand, Kamal Chand and Smt. Sunita have been regularized
in violation of the principles of “first come last go”. Against this back-drop a prayer has been made
for the grant of back wages, seniority and compensation for the period when the petitioner has been
given the fake and fictional breaks.
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3. By filing reply, the respondent had contested the claim of the petitioner wherein
preliminary objection has been taken that the respondent department is not an industry. On merits,
it has been asserted that as per seniority register of Bhajji Forest Range, the petitioner was initially
engaged as casual labourer during 1997 and not since 1983. The petitioner had completed 240 days
in a calendar year during the period 2006 to 2010 and his services were never terminated as he had
not been appointed against any post. The services of the petitioner had been terminated due to non-
availability of work as he had been engaged as casual labourer for seasonal forestry works and
deployed on work as per seniority and following the principles of “last come first go” and as such
the provisions of the Act are not attracted in the case of the petitioner. It is further asserted that the
daily wage service of the petitioner were never terminated orally whereas he is still working in
Bhajji Forest Range. The department is strictly following the principles of “last come first go” and
no junior to the petitioner had been regularized. The respondent prayed for the dismissal of the
claim petition.

4. Rejoinder not filed. Pleadings of the parties give rise to the following issues which
were struck on 23.8.2014.

21. Whether time to time termination of the services of petitioner during the year, 2011
are illegal and unjustified as alleged?

OPP......
22. Ifissue no.l is proved in affirmative to what relief the petitioner is entitled to?
OPP........
23. Whether this Court has no jurisdiction to decide this matter as alleged?
OPR........

24. Relief.

5. Besides having heard the learned counsel for the parties, I have also gone through the
record of the case carefully.

6. For the reasons to be recorded hereinafter while discussing issues for determination,
my findings on the aforesaid issues are as under.

Issue no.1 Yes.

Issue no.2 Entitled to seniority and continuity but without backwages.

Issue no.3 No.

Relief. Reference answered in favour of the petitioner and against the

respondent per operative part of award.

Reasons for findings
Issues no.1.

7. The learned counsel for the petitioner contended that since the petitioner had been
engaged as daily wage forest worker and had completed 240 working days in each calendar year,
his services could not be terminated from time to time without complying with the provisions of the
Act. He further contended that the respondent retained the persons junior to the petitioner whose
services have been regularized in violation of the principles of “last come first go”.
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8. On the other hand, learned ADA appearing on behalf of the respondents contended that
the petitioner had been engaged as casual labourer to do the seasonal forestry works and on the
completion of such work, the services of the petitioner stood automatically terminated and
whenever the work is available, casual labours are being engaged as per seniority and after
following the principles of “last come first go”. He further contended that the petitioner is still
working with the respondent, who had not completed 240 working days in each calendar year
except the year 2006 to 2010 and no junior to him has been regularized, hence, he is not entitled to
any relief as prayed by him.

9. The petitioner stepped into the witness box as PW-1 and tendered his affidavit Ex.
PW-1/A in examination-in-chief wherein he reiterated almost all the averments as stated in the
claim petition. In cross-examination, he denied that he was engaged only for seasonal forestry work
whenever the same was available with the department and not throughout the year. He further
denied that he had not completed 240 days in any year except in the years 2006 to 2010. He also
denied that his services had not been terminated by the respondent but due to un-availability of the
work the same stood automatically terminated. He denied that whenever seasonal work was
available, he used to be called by the department for work and the labourers were re-engaged on the
basis of seniority and principles of “last come first go”. He denied that breaks were given to him
due to the unavailability of work and no fictional breaks were given by the department.

10. PW-2 Shri Sohan Lal Jalota, Labour Inspector has stated that the conciliation
proceedings were started on 14.11.2011 and continued till 31.12.2012. The conciliation
proceedings failed and report under section 12 (4) had been sent to the Labour Commissioner, who
referred the matter to this Court.

11. On the contrary, the respondent examined one Shri Krishan Chand, Range Forest
Officer, Sunni, who has stated that the petitioner was engaged as casual labourer in the year, 1997
and thereafter he used to come for work casually and worked continuously from 2006 to 2010. The
petitioner had completed 240 days in each calendar year from the year 2006 to 2010. Ex. RW-1/A
is the mandays chart of the petitioner. He is still working on bill basis with the department and his
services were engaged as per need of the work which came to an end on the completion of the
work. Only those workers who have completed eight years of service have been regularized as per
seniority and government policy and no junior to the petitioner has been regularized. In cross-
examination, he admitted that the petitioner was engaged in the year, 1996. No notice was issued
and no compensation was paid to the petitioner before terminating his services. He admitted that no
appointment letter had been issued to the petitioner regarding his engagement as casual labourer.
He admitted that seniority list mark X and mark Y had been issued by the department. He denied
that the petitioner was engaged on daily wage basis. He further denied that S/Shri Nek Ram, Ghan
Shyam, Ami Chand, Komal Chand and Ms. Sunita were juniors to the petitioner and they are still
working with the department. He denied that the petitioner had completed 240 working days in
preceding twelve calendar months. He also denied that the department had disengaged the
petitioner willfully and that he had not been allowed to complete 240 days. He admitted that there
is no document with the reply showing that the petitioner was engaged as casual worker.

12. T have closely scrutinized the entire evidence, on record, and from the closer scrutiny
thereof, it has become clear that the petitioner had worked with the respondent from the year 1996.
The perusal of mandays chart Ex. RW-1/A shows that the petitioner had worked for 34 days in the
year 1998, 11 days in 1999, 33 days in 2004, 182 days in 2005, 320 days in 2006, 357 days in
2007, 264 days in 2008, 348 days in 2009, 256 days in 2010 and 120 days in 2011. It is also clear
from the mandays chart Ex. RW-1/A that the petitioner had not worked even for a single day from
the year 2000 to 2003. No doubt, the petitioner had tried to establish on record that he was engaged
in the year, 1983 but at the same time he has failed to produce any documentary evidence to show
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that he had been engaged by the respondent in the year 1983. It has been admitted by RW-1 Shri
Krishan Chand in his cross-examination that the petitioner was engaged in the year 1996. Except
for the bald statement of the petitioner, there is nothing on record which could go to show that
initially the petitioner was engaged in the year, 1983. Therefore, I have no hesitation in holding that
the petitioner was engaged by the respondent in the year, 1996 and not in the year 1983 as stated by
the petitioner.

13. As per the claim petition, the services of the petitioner were terminated on 16.8.2011
i.e only once during the year, 2011 and thereafter he was re-engaged by the respondent after issuing
a notice under section 2-A of the Act on 1.1.2012 and is still working with the respondent. This fact
has not been specifically denied by the respondent. Therefore, it is clear that the services of the
petitioner were terminated only once during the year, 2011. Now, the next question which arises for
consideration before this Court is that as to whether the termination of the services of the petitioner
during the year, 2011 is illegal and unjustified. It is the admitted case of the parties that the
petitioner had completed 240 working days from the years 2006 to 2010 and thereafter his services
had been terminated without any prior notice as required under section 25-F of the Act. To this
effect, the case of the respondent is that the petitioner was engaged as casual labourer for seasonal
work, who used to come for work casually. But when regard is given to the mandays chart Ex. RW-
1/A, it is abundantly clear that the petitioner had worked for more than 240 days i.e 320 days in
2006, 357 days in 2007, 264 days in 2008, 348 days in 2009 and 256 days in 2010. Since, the
petitioner had completed more than 240 days in the years 2006 to 2010 as per mandays chart Ex.
RW-1/A, it cannot be said that the petitioner was engaged for specific/seasonal work as alleged by
the respondent. Moreover, the respondent has failed to produce on record any document which
could go to show that the petitioner was engaged for seasonal work. It was incumbent upon the
respondent to have disclosed to the petitioner that he had been engaged for specific work but the
same is missing in the present case. Hence, it is clear that the engagement of the petitioner was not
for specific/seasonal work and as such the termination of the services of the petitioner on 16.8.2011
is illegal and unjustified as neither any notice nor compensation as required under section 25-F of
the Act was given to the petitioner.

14. The learned counsel of the petitioner also contended that at the time of the termination
of the petitioner, the respondents had retained his juniors who are still working and besides this
even fresh persons have been engaged by the respondents as such the respondents had violated the
principles of “last come first go”. However, except for the bald statement of the petitioner by way
of affidavit Ex. PW-1/A, no other evidence has been led by him to prove that the persons junior to
him have been retained by the respondents. The seniority lists mark X and mark Y are mere
photocopies and have not been proved in accordance with law as such no credence can be attached
to the same. Hence, in the absence of any cogent and satisfactory evidence on record, the case of
the petitioner does not fall under section 25-G and 25-H of the Act.

Issue no.2.

15. Since I have held under issue no.1 above that the termination of services of the
petitioner during the year, 2011 by the respondents without following the provisions of section 25-
F of the Act is illegal and unjustified, hence, the petitioner is held entitled to seniority and
continuity from the year 2006, when he had completed more than 240 days in that year.

16. Now, the question which arises for consideration, before this Court is as to whether the
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the
Hon’ble Supreme Court has held that once the order of termination of services of an employee is
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an
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employee to get reinstated does not necessarily result in payment of full or partial back-wages,
which is independent of reinstatement. It has further been held by the Hon’ble Supreme Court in
2010 (1) SLJ S.C 70, M/s Ritu Marbals Vs. Prabhakant Shukla that full back wages cannot be
granted mechanically, upon an order of termination be declared illegal. It is further held that
reinstatement must not be accompanied by payment of full back wages even for the period when
the workman remained out of service and contributed little or nothing to the Industry.

17. Moreover, the petitioner was under an obligation to prove by leading cogent evidence
that he was not gainfully employed after the termination of his services. The initial burden is on the
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex
Court in (2005) 2 Supreme Court Cases 363 titled as Kendriya Vidyalaya Sangathan and
another Vs. S.C Sharma that :

“TO.eeiininnn. When, the question of determining the entitlement of a person to backwages
is concerned, the employee has to show that he was not gainfully employed. The initial
burden is on him. After and if he places materials in that regard, the employer can bring on
record materials to rebut the claim.............. ”

18. In the present case, the petitioner has failed to discharge his burden by placing any
material on record that he was not gainfully employed after his termination/disengagement.
Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), I have no
hesitation in holding that the petitioner is not entitled to any back-wages. Accordingly, issue no.2 is
partly decided in favour of the petitioner and against the respondents.

Issue No.3.

19. An objection has been taken by the respondents that the forest department is not an
industry but this objection does not hold good in view of the law laid down by the Constitutional
Bench of Hon’ble Supreme Court, in 1978 (2) SCC 213,Banglore Water Supply and Sewerage
Board Vs. A. Rajappa in which it has been held that section 2(j) of the Industrial Disputes Act,
1947 defines industry to mean any business, trade, undertaking, manufacture or calling of employer
and includes any calling, service, employment, handicraft or industrial occupation or evocation of
workman and as such on the strength of this judgment, it can be safely concluded that the
respondent department is an Industry and governed by the Act. Consequently, this issue is
answered in negative.

Relief

As a sequel to my above discussion and findings on issues no.l to 3, the claim of the
petitioner succeeds and is hereby partly allowed. The termination of the petitioner during the year,
2011 without complying with the provisions of the Act is illegal and unjustified and as such the
petitioner is held entitled to seniority and continuity from the year 2006, when he had completed
more than 240 days. However the petitioner is not entitled to back wages and as such the reference
is answered in favour of the petitioner and against the respondents. Let a copy of this award be sent
to the appropriate government for publication in official gazette. File, after completion, be
consigned to records.

Announced in the open Court today on this 20th Day of Jan., 2016.

(Sushil Kukreja)
Presiding Judge,
Industrial Tribunal-cum-
Labour Court, Shimla.
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ARG &l & AER R BT S e WR/Uieddd s, JReIfd, T /3
AT UTfEraRoT gRT SraeniRa fbar SreEm |

15.(@) (@) dfaear & smR Fgfea & fog T9———== Ml & &0 919 & 8 §¢
A1, R yg Hfder Fgfedl T iy Mewemi oiR ol & sregdi= o SRef—

(1) Hheuar—(®) 39 diferll & 3f9 SarT fovrT fRama ueer & fon ifder
(YT IUTGH) BT AAST @ MR W UR™ H U 99 & foly ST SIQT 59 auigay JeR o)
g ST BT |

R=] Afaer @1 ay # quigay R W IR/ AdiaRer & foly g favede a8
THIOT USSR BT b dfde] R ged Afdd @1 @ar 8RR 99 & SR AdYod El
g 3R dact a1 IAD! AlIST BI Al T / fawaiRa o7 Sgd |

(@) ug P fRHEe U e WAl AN & ST H SAr—eve e, R
yael Rad usl @ d9f9eT & ER W R & oy AR BT [ AET U &R & I
JEUETT Bl, TG Al JAWADHROT i fBHME UQe RS WA o9 dls, BARYR & a9
T |

(M) =FE 9 Wil ud urea FEl | At arEdr wal & SR fdhar SR |

(1) <farres IudfeRE:—-dAfder & smeR R Fyad e Iffer (e Seres) ol
314100 /— @1 &R ¥ FAfGA Faq Afedd P9 (G U 998 & <JAad oFT I8 U & a_TeaR
gl) ufd A e @l e | afe e § e a9¥ 9 e @ deras @l Sl § ar
geaTdad! 9y (@ui) & foly Hfdardies Sudfer § %423 /— (U8 & U dvs @ =YAdH Ml IS U
BT A URTed) & IbH af¥ed gig & WU H SIS B Sl |

() Fgfea &R e aifeRE—Teere e, fBared yewr Fygfad vd srgem
aTferer 8T |

(IV) =g ufshar—-dfaer Hygfad o <3m 4 e W FYfad & forw =gq, 9ifas aler &
MR WR fHar S a1 Ife ofasas a1 aHEE @qs ov d faRad wienm a1 ArdagiRa

W & MR W fhar Sen e W)/ Uieasha e g Wl ifdvor srerfq fowo
FIRT WA I drS, THRYR §RT (AR fHar e |

(V) dfogere Fgfaa aafeaal & fog o9 affa—or dHag Wl srfwaRor srrid
fedTere gaer iR Jar =@ud drs, BARYR §RT FHI—{9Y WR (ST Pl Y |

(VI) SRR—3rgefl &I, o949 & 9gard g1 FIdl 9 Hoi el IUEH—T & IR IR
SXATERT HIAT BT |

(VII) e 3R Twh—(®) dfdar & R R Fgaa afdd &1 14100/— & R 9
Frad dfdqreis IBd (G U 998 & A9 oF IS U & -eR 8RN U AN Haad @
SIQT | HfdeT R Aged @fdd o 9@y Y uwErdad) 99 (au) & oy wfdersde Sudterdr #
423/— B R A (U 998 & JAdH 91 IS U & A9 Ufderd) @1 gfg &1 ghaR BN 3IR
I DI Hedg TAE S aRss /= da anfe |El fear s |

(@) dfder w® fgea =fed @ dar gofdar sRemE eeR R Br | afe dfder w
e @fdd &1 Rl /emervr St T8 U oiar B, O Fyfed i fer 9 W & fou g
BT |
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(M) wfaer R Fged e e A9 @ Q91 [ IR S ggEd Udh [Qd & SMHRAD
GBI BT BHaR BN qAMY Wfdar R FYad HHaR! Aies I8 & YA 3adhel, <9 & &
Fafecar sraarer iR urd fde & faviy sra@rr & forg W gdhar 8nm /81| a8 fafdear ufagfd
3R udocioNo e & forg A1 gper =&l B /B8Rl | wfder W Figed @fdd o1 SwRie
& Rram o fdl UBR & BIE AT AT Tal BN |

IR STIUa MHRAG JHhTel, BT adrer R IRy @@ Yo FHelvsk 9y dd
AR AT ST\ 3R AR Helvex a¥ & ol ST a1 fhar Sgen |

(@) R JfeR) & gaed & 91 Py ¥ ¥R FuRerfd | @ & wfdar
$ YATGH T (FATYA) & ST qIfY Suaried el § oal Afdhcdr SR R dad (SYS)) |
FAIERd GuReft & grard dfdar R g aafed & =1 | a8 a1 ke @
Al § AR &_d FHa U faf srgafsid el @l Sufl, IReq UquRl &I g9 99d 987 W
T IR BT G HRA1 BT AU HidaT Mg wfdd deie (SFE) W Ui @l
afy & forv AfaeTd®d BT BT heR BRI |

IRe] S WRPHR & Yafeld el & AR Fafbedr sfedr gR1 SR SR/ SIRIFIaT
THTOT U5 YR HRAT BT |

(€) wfder W gad uyeurl R IRl @ UP I R AIF gY@l Fdrdred qol
PR foTIT B, MATYhdl & IR W WFEFIRYT & foIU U= B8R, S8l ¥ Uena«d BRI UdT
BT ST BT |

(@) Tafa wdl B BRI /ISR FRfbear @aaril ¥ 3fuFl JIRFG 99 95

YR BRAT BN | IRE 9WE W SId 9HI ¥ IMIdl Afel UHd 8 %, IRl dR W

TN W | A ARen ol @ R uifea Rfecd iffeRt /et gw
Iugadl & foy g weor fBar Sie |

(®) wfder R Fgad wfdd @1, Ife 3 Uk el & FRg H, R R S e
B, A 9 S R W Ol T gfiRel ueel @1 Ug & da9| M & gAad W AR 8, T
9ol /2N Wl BT §HR BN/ BT |

@) Faffd @wHaRal @ qem § g dr, war Al @ Suew o &
THOINROTHOSNR0, Gee! Fom, wmRer wiiw [ frm, dem faw vd emeRor ffm enfe
dfder R g Afddal @ e ¥ AR 81 B8R | 9 39 W IAE IuSARE, fe &
fore gwHaR B8N |

16. JIRHAT—AA ¥ Y, RARE Uow IR gRI -9 W S
SRt/ STRI(erd 54 STt /3 fUss ol &R o vadt & fdaal & folg |ar # o7Reqr
grad SN fby Y reel & S| B8R |

17. fawrfa wem—arg 781 |

18. RITT & & FfdkT——T8l T DR B g g 8 fb VAT BRAT Saegd a1
T ©, 98l 98, dRol b faRaa § sifafeilRad oxe ik Rumad uewr ofiee War AT &
IR W, MY gRI, 34 Mdl & gl Suawll &I fohedl o a7 =afaq ( ) @& Yl a1 Ug
(@c)) @7 9rqa, RS dR D |
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SULH—Y

faer AR (P Saree) iR e 1w WReR @ 7 fAewe ST ff9ee uewr
ST e Uy & " @ wfed @ 9 drel |f9er/ dRROET 9y

R r=Re g R I 51 s G /AT B e REIRI
dfaer R fged afed (R S99 399 I9aTq UM UESR dEl T §) IR fRrad uew
@ AT © Feg Qe SEn, farae uew (G S99 s uvanq fgdi ueaRrR’ &'l T
2) ® HETH 3 3T ARG e &1 fpar T |

g UdR 7 SWRIGd YIH UHGR &I ol B AR YoH UeTerR o faar
BRI (M SAGA) @ ©Y H Wfdar & MR W f=feRad fMa=m iR ol o <
w= b o weafa & g—

1. I8 & UM uegapR faerT Iferl (WM SARH) & B9 H | UR™ B 3R
............ P FHCT B dTol e db Th 99 @ @fy & forv fgdy et &1 dar |
= | I8 fafafds wu 9 SfeaRad fhar mar 2 3R S UeTeRl gRT BRI i 17
2 fb vor veTeR @1 fgdy vetdR & arer dfder, onRast rf faad &1 ferid ...
o @1 wHg & R (FHTT) & SITQ T 2T ey Aaeid 8] s:

WReg Wfder @1 @ H auigad R W AR/ FdeRT © forg wEg
f9rTeger I8 yAv—ud IR B wfder W Fgad afdd @ dar &iiR sreRe
IH 99 & AR F<IVeeh 8T § IR hd o Tl IHD! Afd&T DI @y Bl
Adred / fawaiRa @ St |

2. YUH YTHR Pl IfAeTcHd YHhH 14100 / — Ufa9T 87T |

3. UYH UHGR P Hal YUiqAT SR A®R R A | I Afaer R Fgad @ &
BT /3RO b Ha) Ui oar & a7 Ife ufia g s Rfed @ fawg
Frgad /a9 aR e ST § e folt UeM ueteR &1 e RS T
a1 e wiafe () feg o & forg SRl &R |

4. dfder w® g e e (M Sded) e 99 & Jd [ R B
U U & & SNHRAS ATHTY HI sHAR SN Y Afder W g wfdq
JAlele 9 & U s[@er, & 9 @ fafecar s &k dfg 9 & favw
ITHT & forg W gHeR BN /BRT | 98 ffdedr ufagfd sk geodio o safe
@ forg oft gher =& g /B8Rl | Sfde R fged faera iR (e Idres) @1
SWIad & R7arg g 5l UHR & DI ATHY AT e8] 81T |

IR U AHRAD IqDIT, fHfhear Jadrer iR AR aHeT T delvex Iy
qp e fhar S DI MR ST Delver a¥ & oy 3= T8l fbar See |

5. WW$&W$WW@WW@%@W:@W
BT GG (FHY) 81 ST qenfy snudarfed Arfell § ol W) fafdhadr R o
P (SYLN) W AR JJURAfT & Brela el W Figad wafdd & Fraw=or |
qreR B A1 S9d AR & AFel R AR Rd @R U1 Iae gafsia T8l
B SIYHT, IR UGHR) Bl 39 g9 9HI R RS ARGRT Bl Jfad HRAr s
ey wfder Fgea afed axia (Sg2l) o AguRefd &1 @ & fou dfaerss

RhH d ghaR 2T |
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W] SH WHR & YAferd el & (IR fdear ifeRl gR1 SR
IHRY /3R ST YHTT UF YA BT BN |

6. WHaT & MR W FYH UeuRl 5\ dARN & Ush I WR A a9y &1 SRS
ol R form &, JMaeddl @ IR W WRIMMIRE & foly UT3 8RM, el YRIIfid
B0 VAT PRAT AASD 8T |

7. TG gl B WRERI/IREIGd Rfbcdr adqrl | SUAT IRFI JHIO—0H
UG DRAT BT | el il Pl <9 H, qRE WWE | S Bl THEaRen yqd
B TP, SRS AR W U a1 w1 | U Afeer opweff @1 R wiftrad
fRifrear sredRY / el gRT Sugddr & forg ga: uxiefor famr Sirem =2y |

8. el W Fgad @fdd &1 T U sy doidl & T H AN WX ST Suferd
81, O 98 S9I &R WR, ol b i gfeRerl ueeRl 1 999 & =IAaH IR AN
8, I Wl /< Wl BT 8HaR BT /BRAT |

9. dfderrs figad wfdq@l) @ |rffed I Ao & AR 504I0U%0 /
SN0WoTHo Y R &l BRI |

D TRIGHY YAH UeThR IR fgdia ueter o Arferl @ SuRufd d§ sa¥ |duye™
IfoctRaa IR &1 MI—31U+ SEER & fou & |

arferar @ SuRerfa #
TR
(T 9 g7 Ha)
2 e
(1 9 R U)
JUq U P BIER
arferat @ SuRerfa #
TR
(™ 9 g7 ua)
2 e

e U1 & 'R
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[Authoritative English Text of this Department Notification No.Ind-1I(Kha)2-8/2006 Dated
5/3/2016.as required under clause(3) of Article 348 of the Constitution of India].

INDUSTRIES DEPARTMENT
NOTIFICATION
Shimla-2, the 5™ March, 2016

No.Ind-I1(B)2-8/2006-1.—In exercise of the powers conferred by proviso to Article 309 of
the Constitution of India, the Governor, Himachal Pradesh, in consultation with the Himachal
Pradesh, Public Service Commission is pleased to make the Recruitment and Promotion Rules for
the post of Development Officer (Sericulture), Class-III (Non Gazetted) in the Department of
Industries, Himachal Pradesh as per Annexure-A attached to this notification, namely:—

1. Short title and Commencement.—1. These rule may be called the Himachal Pradesh
Department of Industries, Development Officer (Sericulture) Class-III (Non-Gazetted)
Recruitment and Promotion Rules, 2016

These rule shall come into force from the date of publication in the Rajpatra, Himachal
Pradesh.

2. Repeal and Savings.—(1) The Himachal Pradesh, Industries Department,
Development Officer (Sericulture), Class-III (Non-Gazetted) Recruitment and Promotion Rules,
2007 notified vide this department Notification No. Udyog-II(kha)2-8/2006 dated 20-07-2007
are hereby repealed.

(2) Notwithstanding such repeal any appointment made or anything done or any action
taken under the relevant rules so repealed under sub-rule (1) supra shall be deemed to have been
validity made or done or taken these rules.

By order,
Sd/-
Principal Secretary (Industries).

ANNEXURE-A
RECRUITMENT AND PROMOTION RULES FOR THE POST OF DEVELOPMENT
OFFICER (SERICULTURE) (NON-GAZETTED) CLASS-III, IN THE DEPARTMENT OF
INDUSTRIES,HIMACHAL PRADESH.
1. Name of the Post:—Development Officer (Sericulture)
2.  Number of Posts:—7 (Seven)

3. Classification:—Class-III (Non-Gazetted)

4. Scale of Pay:— (i) Pay Scale for regular incumbents
Pay Band %10300-34800+ X 3800 Grade Pay.

(iM) Emolumentsforcontractualemployees
%14100/- as per details given in Column 15-A.
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5.  Whether "Selection Post " or "Non Selection Post':—Non-Selection.

6. Age for direct recruitment:—Between 18 and 45 years.

Provided that the upper age limit for direct recruits will not be applicable to the candidates
already in service of the Government including those who have been appointed on adhoc or on
contract basis;

Provided further that if a candidate appointed on adhoc basis or on contract basis had
become over-age on the date he/she was appointed as such he/she shall not be eligible for any
relaxation in the prescribed age -limit by virtue of his/her such adhoc or contract appointment;
Provided further that upper age -limit is relaxable for Scheduled Castes/ Scheduled Tribes/ Other
categories of persons to the extent permissible under the general or special order(s) of the
Himachal Pradesh Government;

Provided further that the employees of all the Public Sector Corporations and Autonomous
Bodies who happened to be Government Servants before absorption in Public Sector
Corporations/Autonomous Bodies at the time of initial constitutions of such Corporations/
Autonomous Bodies shall be allowed age concession in direct recruitment as admissible to
Government servants. This concession will not, however, be admissible to such staff of the Public
Sector Corporations/ Corporations/Autonomous Bodies who are/were subsequently appointed by
such Corporations/ Autonomous Bodies and who are/were finally absorbed in the service of such
Corporations/Autonomous Bodies after initial constitution of the Public Sector Corporations/
Autonomous Bodies.

Notes :— (1) Age limit for direct recruitment will be reckoned on the first day of the
year in which the post(s) is/are advertised for inviting applications or
notified to the Employment Exchanges or as the case may be.

(2) Age and experience in the case of direct recruitment, relaxable at the
discretion of the Himachal Pradesh Public Service Commission in case the
candidate is otherwise well qualified:

7. Minimum educational and other qualifications required for direct recruit(s):—
(a) EssentialQualification(s):— (i) B.Sc. (Agriculture) or BSc. with Zoology/Botany Degree from
recognized University.

(if) At least five years experience in Sericulture operation in Sericulture organisation after
acquiring Degree.

(b) Desirable Qualification(s):—Knowledge of customs, manners and dialects of Himachal
Pradesh and suitability for appointment in the peculiar conditions prevailing in the Pradesh.

8. Whether age and educational qualification(s) prescribed for direct recruit (s) will
apply in the case of the promotee (s):—Age .— Not applicable.

Essential Qualification :— Not applicable.

9. Period of probation, if any:—Two years subject to such further extension for a
period not exceeding one year as may be ordered by the competent authority in special
circumstances and reasons to be recorded in writing.



8676 RIS193, fEHTee el 10 A€, 2016 /20 BTV, 1937

10. Method (s) of recruitment, whether by direct recruitment or by promotion,
secondment, transfer and the percentage of post (s) to be filled in by various methods:—
100% by promotion failing which by direct recruitment on a regular basis or by recruitment on
contract basis, as the case may be.

11. In case of recruitment by promotion, secondment, transfer, grade from which
promotion/ secondment/ transfer is to be made:—By promotion from amongst the Mulberry
Superintendents/Research Assistants/ Senior Sericulture Inspector/ Technical Supervisor who
possess 3 years regular service or regular combined with continuous adhoc service, if any in the
grade.

For the purpose of promotion a combined seniority list of feeder categories based on
length of service without disturbing their cadre-wise inter-se- seniority shall be prepared.

12. If a Departmental Promotion Committee exists, what is its composition?.—As
may be constituted by the Government from time to time.

13. Circumstances under which the H.P.P.S.C. is to be consulted in making
recruitment:—As required under the Law.

14. Essential requirement for a direct recruitment:—A candidate for appointment to
any service or post must be a citizen of India.

15. Selection for appointment to the post by direct recruitment:—Selection for
appointment to the post in the case of direct recruitment shall be made on the basis of viva-voce
test if the Himachal Pradesh Public Service Commission or other recruiting authority, as the
case may be, so consider necessary or expedient by a written test or practical test, the
standard/syllabus, etc. of which will be determined by the Commission/other recruiting
authority, as the case may be.

15. A Selection for appointment to the post by contract appointment:—
Notwithstanding anything contained in these Rules, contract appointments to the post will be
made subject to terms and conditions given below:-

(I) CONCEPT:— (a) Under this policy the Development Officer (Sericulture) in
Department of Industries, H.P. will be engaged on contract basis initially for one year, which may
be extendable on year- to-year basis.

Provided that for extension/renewal of contract period on year to year basis the concerned
HOD shall issue a certificate that the service and conduct of the contract appointee is satisfactory
during the year and only then his/her period of contract is to be renewed/extended.

(b) POSTFALLSWITHINTHEPURVIEWOFHPSSSB:—The Director of Industries, H.P.
after obtaining the approval of the Government to fill up the vacant posts on contract basis will
place the requisition with the concerned recruiting agency i.e. Himachal Pradesh Subordinate
Service SelectionBoard,Hamirpur.

(¢) The selection will be made in accordance with the eligibility conditions prescribed in
these R&P Rules.

(I) CONTRACTUALEMOLUMENTS:—The Development Officer (Sericulture) appointed
on contract basis will be paid consolidated fixed contractual amount @ 14,100/- per month
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(which shall be equal to minimum of the pay band +grade pay). An amount of I423/- (3% of
the minimum of the pay band +grade pay of the post) as annual increase in contractual
emoluments for the subsequent year(s) will be allowed if contract is extended beyond one year.

(II)  APPOINTING/DISCIPLINARY AUTHORITY:—The Director of Industries, H.P.
will be appointing and disciplinary authority.

(IV) SELECTIONPROCESS:—Selection for appointment to the post in the case of
contract appointment will be made on the basis of viva-voce test or if considered necessary or
expedient by a written test or practical test, the standard/syllabus etc. of which will be
determined by the concerned recruiting agency i.e. the Himachal Pradesh Subordinate
ServiceSelectionBoard,Hamirpur.

(V) COMMITTEE FOR SELECTION OF CONTRACTUAL APPOINTMENTS:—As may be
constituted by the concerned recruiting agency i.e. the Himachal Pradesh Subordinate Service
Selection Board, Hamirpur from time to time.

(VII) AGREEMENT:—After selection of a candidate, he/she shall sign an agreement as
per Annexure-B appended to these Rules.

(VII) TERMSANDCONDITIONS :—(a) The contract appointee will be paid fixed
contractual amount @ ¥14,100/- per month (which shall be equal to minimum of pay band + grade
pay). The contract appointee will be entitled for increase in contractual amount @ ¥ 423/- (3% of
the minimum of the pay band + grade pay of the post) for further extended years and no other
allied benefits such as senior/ selection scales etc. will be given.

(b) The service of the contract appointee will be purely on temporary basis. The
appointment is liable to be terminated in case the performance/conduct of the contract appointee
is not found satisfactory.

(c¢) Contract appointee will be entitled for one day's casual leave after putting one month
service. However, the contract employee will also be entitled for 16 weeks Maternity leave and
10 days Medical leave and 05 days special leave. He/She shall not be entitled for Medical Re-
imbursement and LTC etc. No leave of any other kind except above is admissible to the contract
appointee.

Provided that the wunavailed Casual Leave, Medical leave and special leave can be
accumulated upto the Calendar Year and will not be carried forward for the next Calendar Year.

(d) Unauthorized absence from the duty without the approval of the Controlling Officer
shall automatically lead to the termination of the contract. However, in exceptional cases where
the circumstances for un-authorized absence from duty were beyond his/her control on medical
grounds, such period shall not be excluded while considering his/her case for regularization but
the incumbent shall have to intimate the controlling authority in this regard well in time.
However, the contract appointee shall not be entitled for contractual amount for this period of
absence from duty.

Provided that he/she shall submit the certificate of illness/fitness issued by the Medical
Officer, as per prevailing instructions of the Government.

(e) An official appointed on contract basis who has completed three years tenure at one
place of posting will be eligible for transfer on need based basis wherever required on
administrative grounds.



8678 RIS193, fEHTee el 10 A€, 2016 /20 BTV, 1937

(f) Selected candidate will have to submit a certificate of his/her fitness from
a Govt./ Registered Medical Practitioner. Women candidate pregnant beyond 12 weeks will stand
temporarily unfit till the confinement is over. The women candidate will be re-examined for
the fitness from an authorized Medical Officer/ Practitioner.

(g) Contract appointee will be entitled to TA/DA if required to go on tour in connection
with his/her official duties at the same rate as applicable to regular counterpart official at the
minimum of pay scale.

(h) Provisions of service rules like FR SR, Leave Rules, GPF Rules, Pension Rules &
Conduct Rules etc. as are applicable in case of regular employees will not be applicable in case
of contract appointees. They will be entitled for emoluments etc. as detailed in this column.

16. Reservation:—The appointment to the service shall be subject to orders regarding
reservation in the service for Scheduled Castes/ Scheduled Tribes/ Other Backward Classes /
other categories of persons issued by the Himachal Pradesh Government from time to time.

17. Departmental Examination:—Not Applicable
18. Powers to Relax:—Where the State Government is of the opinion that it is
necessary or expedient to do so, it may, by order for reasons to be recorded in writing and in

consultation with the Himachal Pradesh Public Service Commission relax any of the provision (s)
of these Rules with respect to any Class or Category of person(s) or post(s).

ANNEXURE-B

Form of contract/agreement to be executed between the Development Officer (Sericulture) and the
Governmentof Himachal Pradeshthrough DirectorofIndustries, H. P.

This agreement is made on this ........ccccceevierierienieneeiieeeieeee, day of ....ccoevennnn. in the
YEAT et between Sh. /  Smt. .o S/o/D/o  Sh.
................................... RO e, CONIETACE @ppOINtEE

(hereinafter called the FIRST PARTY), AND The Governor, Himachal Pradesh through Director
of Industries, Himachal Pradesh (here-in-after called the SECOND PARTY).

Whereas, the SECOND PARTY has engaged the aforesaid FIRST PARTY and the FIRST
PARTY has agreed to serve as a Development Officer (Sericulture) on contract basis on the
following terms and conditions :—

1. That the FIRST PARTY shall remain in the service of the SECOND PARTY as
Development Officer (Sericulture) for a period of 1 year commencing on the day
Of e and ending on the day of ..., It is
specifically mentioned and agreed upon by both the parties that the contract of the
FIRST PARTY with SECOND PARTY shall ipso-facto stand terminated on the last
working day 1.€. 0N ......cccovvevienieriieieieeee and information notice shall not be
necessary.

Provided that for-further extension/renewal of contract period the HOD shall issue
a certificate that the service and conduct of the contract appointee was satisfactory
during the year and only then the period of contract is to be renewed/extended.
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That contractual amount of the FIRST PARTY will be X 14, 100/- per month.

The service of FIRST PARTY will be purely on temporary basis. The appointment
is liable to be terminated in case the performance/conduct of the contract appointee is
not found good or if a regular incumbent is appointed/posted against the vacancy for
which the first part was engaged on contract.

Contractual Development Officer (Sericulture) will be entitled for one day's casual
leave after putting, one month service. However, the Contract employee will also be
entitled for 16 weeks Maternity Leave, 10 days Medical Leave and 5 days special
leave. He/She shall not be entitled for Medical Reimbursement and LTC etc. No leave
of any other kind except above is admissible to the contractual Development Officer
(Sericulture).

Provided that the un-availed casual Leave, medical leave and special leave can be
accumulated upto the calendar year and will not be carried forwarded for the next
calendar year.

Unauthorized absence from the duty without the approval of the Controlling Officer
shall automatically lead to the termination of the contract. However, in exceptional
cases where the circumstances for un-authorized absence from duty were beyond
his/her control on medical grounds, such period shall not be excluded while
considering his/her case for regularization but the incumbent shall have to intimate
the controlling authority in this regard well in time. However, the contract
appointee shall not be entitled for contractual amount for this period of absence from
duty.

Provided that he/she shall submit the certificate of illness/fitness issued by the Medical
Officer, as per prevailing instructions of the Government.

An official appointed on contract basis who have completed three years tenure at one
place of posting will be eligible for transfer on need based basis wherever required
on administrative grounds.

Selected candidate will have to submit a certificate of his/her fitness from a
Government/Registered Medical Practitioner. In case of women candidates pregnant
beyond twelve weeks will render her temporarily unfit till the confinement is
over. The women candidate should be re-examined for fitness from an authorized
Medical Officer/Practitioner.

Contract official shall be entitled to TA/DA if required to go on tour in
connection with his official duties at the same rate as applicable to regular counter-
part official at the minimum of the pay scale.

The Employees Group Insurance Scheme as well as EPF/GPF will not be
applicable to the contractual appointee(s).
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IN WITNESS the FIRST PARTY AND SECOND PARTY have herein to set their hands
the day, month and year first, above written.'
IN THE PRESENCE OF WITNESS:

(Name and Full Address)
Signature of the (FIRST PARTY)

IN THE PRESENCE OF WITNESS:

L e
(Name and Full Address)
2 e
(Name and Full Address)
Signature of the (SECOND PARTY)
BRI Yg DR fa9RT

RBrerr—2, 9 A1, 2016

HETZO0YFHOTT0—VH(10)—25 / 2014—<[ol.—2HMae UaSl & oguTd, f2raed uesr wIH™
&3 H AT & YA R B ARIA, 2010 (2010 FT IIfATIH FEmiH 9) DI URT 3 DI SUERT (5)
ERT USK Wl §RT AN Rd U, Sad ARRH I Hel'\ Fel—2 H dNIE 1.4.2016 4
ffeTRad MM &A@ QY < ©, 3fdid —
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GNICE]

fHTere Uaer XA &3 § #el B Y UR BR AR, 2010 F Heli  AGAI—2 H HH
AT 10 B I WREfRaT v Se, serfd—

“10. (%) SITGAI—2 DI A8 H&AT 5 & 3 37 dlell A

I STINT & fIT BT B T8 I Je — i gfaerd
(@) fRarad uew g fIg[@ uRuyg gRT SUHRT A
SN & oY g By U Selaeri™e Usl Hiews — gRE ufoed ||
MY R,
sifaRed qw= |fe,
(MBI U BHRIEM) |

[Authoritative English Text of this Department Notification No. EXN-F(10)-25/2014-Loose,
dated 09/03/2016 as required under clause (3) of article 348 of the Constitution of India].

EXCISE AND TAXATION DEPARTMENT

NOTIFICATION

Shimla-171002, the 9" March, 2016

No.EXN-F(10)-25/2014-Loose.—In exercise of the powers conferred by sub-section
(5) of section 3 of the Himachal Pradesh Tax on Entry of Goods into Local Area Act, 2010
(Act No.9 of 2010), the Governor of Himachal Pradesh is pleased to make the following
amendments in Schedule-II appended to the said Act w.e.f. 1.4.2016, namely:—

AMENDMENT

In Schedule-II appended to the Himachal Pradesh Tax on Entry of Goods into Local Area
Act,2010, for the Sr. No.10, the following shall be substituted, namely:—

"10. (a) All items purchased by Government Departments, Boards
and Corporations for Consumption or use other than those
covered under item No. 5 of Schedule-II 5%

(b) Electronic Energy Meters purchased by Himachal Pradesh
State Electricity Board for consumption or use 11% .".

By order,
Sd/-
Additional Chief Secretary (E&T).
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In the Court of Shri Hemis Negi, H.A.S., Sub-Divisional Magistrate, Shimla (Urban),
District Shimla, Himachal Pradesh

Papu Ram s/o Shri Mukandi Lal, /o Dowan Dale Phagli, Shimla, Tehsil and District
Shimla, H. P.

Versus

General Public .. Respondent.
Application under Section 13(3) of Birth and Death Registration Act, 1969.

Whereas Papu Ram s/o Shri Mukandi Lal, r/o Dowan Dale Phagli, Shimla, Tehsil and
District Shimla, H. P. has applied for registration the name and date of birth of his son namely
Dinesh Kumar (DOB 12-1-1999) in the record of Municipal Corporation Shimla, District Shimla,
H.P.

Therefore, this proclamation, the General Public is hereby informed that any person having
any objection for entry as to date of birth mentioned above, may submit his objection in writing in
this court on or before 9-4-2016 failing which no objection will be entertained after expiry of date
and will be decided accordingly.

Given under my hand and seal of the Court on this 8" day of March, 2016.

Seal. HEMIS NEGI,
Sub-Divisional Magistrate,
Shimla (Urban).

In the court of Shri H. S. Rana, H.A.S. Marriage Officer (SDM) Paonta Sahib,
District Sirmaur, Himachal Pradesh

NOTICE UNDER SECTION 16 OF SPECIAL MARRIAGE ACT, 1954
In the matter of

Shri Shubham Kundlas s/o Shri Ranjeet Singh Kundlas, r/o VPO Kolar, Tehsil Paonta
Sahib, District Sirmaur, H.P. and Smt. Divya Walia d/o Shri Pradeep Kumar, r/o Police Colony
Nahan, District Sirmaur, H.P.

Versus

General Public

Whereas Shri Shubham Kundlas s/o Shri Ranjeet Singh Kundlas, /o VPO Kolar, Tehsil
Paonta Sahib, District Sirmaur, H.P. and Smt. Divya Walia d/o Shri Pradeep Kumar, r/o Police
Colony Nahan, District Sirmaur, H.P. have filed an application for registration of their marriage
solemnized on 02-04-2015 and they have been living as husband and wife ever since then. Notices
are given to all concerned and General Public to this effect that if anybody has any objection
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regarding the registration of marriage duly solemnized on 02-04-2015 Shri Shubham Kundlas s/o
Shri Ranjeet Singh Kundlas, r/o VPO Kolar, Tehsil Paonta Sahib, District Sirmaur, H.P. and Smt.
Divya Walia d/o Shri Pradeep Kumar, r/o Police Colony Nahan, District Sirmaur, H.P. he should
file written objections and appear personally before this court within 30 days from the date of issue
of this notice. After expiry of the said period, the marriage certificate would be issued to the
applicants by this court. Issued under my hand and office seal on dated 23-02-2016.

Seal. (HARI SINGH RANA) HAS,
Marriage Olfficer-cum-Sub-Divisional Magistrate,
Paonta Sahib, District Sirmaur.

In the court of Shri H. S. Rana, H.A.S. Marriage Officer (SDM) Paonta Sahib,
District Sirmaur, Himachal Pradesh

NOTICE UNDER SECTION 16 OF SPECIAL MARRIAGE ACT, 1954

In the matter of

Shri Gujinder Singh s/o Shri Waryam Singh, /o House No. 222/5 Near State Bank of
Patiala, Tehsil Paonta Sahib, District Sirmaur, H.P. and Smt. Harkamal Kaur Nagpal d/o
Shri Balwinder Singh, r/o House No. 223-225 Durganagar, Hishar Road Ambala Hry.

Versus

General Public

Whereas Shri Gujinder Singh s/o Shri Waryam Singh, r/o House No. 222/5 Near State Bank
of Patiala, Tehsil Paonta Sahib, District Sirmaur, H.P. and Smt. Harkamal Kaur Nagpal d/o
Shri Balwinder Singh, r/o House No. 223-225 Durganagar, Hishar Road Ambala Hry. have filed an
application for registration of their marriage solemnized on 29-11-2010 and they have been living
as husband and wife ever since then. Notices are given to all concerned and General Public to this
effect that if anybody has any objection regarding the registration of marriage duly solemnized on
29-11-2010 Shri Gujinder Singh s/o Shri Waryam Singh, r/o House No. 222/5 Near State Bank of
Patiala, Tehsil Paonta Sahib, District Sirmaur, H.P. and Smt. Harkamal Kaur Nagpal d/o
Shri Balwinder Singh, r/o House No. 223-225 Durganagar, Hishar Road Ambala Hry. he should
file written objections and appear personally before this court within 30 days from the date of issue
of this notice. After expiry of the said period, the marriage certificate would be issued to the
applicants by this court. Issued under my hand and office seal on dated 23-02-2016.

Seal.
(HARI SINGH RANA) HAS,
Marriage Officer-cam-Sub-Divisional Magistrate,
Paonta Sahib, District Sirmaur.



8684 RIS193, fEHTee el 10 A€, 2016 /20 BTV, 1937

In the court of Shri H. S. Rana, H.A.S. Marriage Officer (SDM) Paonta Sahib,
District Sirmaur, Himachal Pradesh

NOTICE UNDER SECTION 16 OF SPECIAL MARRIAGE ACT, 1954
In the matter of

Shri Joginder Singh s/o Shri Bharat Singh, r/o Village Khali Achhon, Tehsil Paonta Sahib,
District Sirmaur, H.P. and Smt. Bimla Devi d/o Shri Devi Ram, r/o Village Saro, Tehsil Paonta
Sahib, District Sirmaur, H.P.

Versus

General Public

Whereas Shri Joginder Singh s/o Shri Bharat Singh, r/o Village Khali Achhon, Tehsil
Paonta Sahib, District Sirmaur, H.P. and Smt. Bimla Devi d/o Shri Devi Ram, r/o Village Saro,
Tehsil Paonta Sahib, District Sirmaur, H.P. have filed an application for registration of their
marriage solemnized on 20-06-1984 and they have been living as husband and wife ever since then.
Notices are given to all concerned and General Public to this effect that if anybody has any
objection regarding the registration of marriage duly solemnized on 20-06-1984 Shri Joginder
Singh s/o Shri Bharat Singh, r/o Village Khali Achhon, Tehsil Paonta Sahib, District Sirmaur, H.P.
and Smt. Bimla Devi d/o Shri Devi Ram, r/o Village Saro, Tehsil Paonta Sahib, District Sirmaur,
H.P. he should file written objections and appear personally before this court within 30 days from
the date of issue of this notice. After expiry of the said period, the marriage certificate would be
issued to the applicants by this court. Issued under my hand and office seal on dated 18-02-2016.

Seal. (HARI SINGH RANA) HAS,
Marriage Officer-cam-Sub-Divisional Magistrate,
Paonta Sahib, District Sirmaur.

g 3reTad o gR Rig 3rom, fRovowo, ifaRad frem usiias faare vd Su—avsd AR (F10),
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ERIESEEENE

ERIEI

1. gfra 9™ darad fRAueiidren, dediidl Uider arfed
2. 3H ST

YIAT—U3 SR GRT 8(4) & 3T=<id fdarg Uoiaxvl aR |

fEAMe Ul o 99 AUY—UF YT 9 IR B AT WA Bl § [ IqD! fAarg Sl drotet
oAl s P F{ER, (Mo 129 /FUNR, e fAbN TR, el qERigd & 9 fdid
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3 39 |r # ot oMYAy gF s I urel, ARt um fueiiaren, dediiar uider s,

R7em RRER, fR9Me Ueer & IMEl & USiarol aR el afdd &1 B vavs & ol 98 fe-idh

14—03—2016 b AT JAAAT qeplola- ALYSKIER] DI 37aleld H IURLT BIPR UJd HY

Faar z| FuiRa [ & @15 avs urd 9 89 @ JRd | Uil &1 A uoiie]er ud g
PR B AR el uRd &R & SR |
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In the court of Marriage Officer (S.D.M.) Paonta Sahib, District Sirmaur,
Himachal Pradesh

NOTICE UNDER SECTION 16 OF SPECIAL MARRIAGE ACT.

Whereas Shri Mithun Basak son of Shri Ganga Ram Basak aged about 25 years, r/o Village
Gochiya, Harishchanderpur, Malda and Kamlesh Kaur d/o Shri Ram Kishan aged about 28 years,
r/o Badripur, Tehsil Paonta Sahib, District Sirmaur, H.P. have filed application for registration of
their marriage, which was solemnized on 04-09-2011 and they have been living husband and wife
ever since then.

Notices are given to all concerned and General Public to this effect that if anybody has got
any objection regarding the registration of marriage duly solemnized on 04-09-2011 between above
said Shri Mithun Basak son of Shri Ganga Ram Basak aged about 25 years, r/o Village Gochiya,
Harishchanderpur, Malda and Kamlesh Kaur, d/o Shri Ram Kishan aged about 28 years, r/o
Badripur, Tehsil Paonta Sahib, District Sirmaur, H.P. they should file their written objections and
appear personally or through their authorized agents before me within the period of thirty days
from the date of issue of this notice. After expiry of the said period, the marriage certificate would
be issued to the applicants by this court and later on no objection will be heard and accepted.

Issued under my hand and seal.

Seal. Sd/-
Marriage Officer (S D M),
Paonta Sahib, District Sirmaur.
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CHANGE OF NAME

I, Amit Kumar, aged 37 years, s/o Shri Roshan Lal, r/o Village Baryali, P.O. Darlaghat,
Tehsil Arki, District Solan do hereby solemnly affirm that the actual name of my son is Aarav
Thakur, whereas it was wrongly written in the record of M.C. Shimla. The name of my son be
corrected as Aarav Thakur in place of Khushal.

AMIT KUMAR,

s/o Shri Roshan Lal,

r/o Village Baryali, P.O. Darlaghat,
Tehsil Arki, District Solan (H.P.).

F=ep, 0T Tl o ardl, fRare yasr, Ree—5 gRT gfad dom e

golagi-d BXAIEIRAT RIST9H, JE¥TEC http://rajpatrahimachal.nic.in TR SUYSEl & TaH 3HclTss AT fhar ST Adbdr §
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