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JAfAfRE, 2014 (2014 &1 AfAFRE @S 7) B ORT 38 & el & AR Ud HIA Bl
O @1 1Y

3ra: feArae U & rouuTe, 9 famdr (Shifder wReroT iR uy fawy fafaee=) srfarfaes,
2014 (2014 &1 JARTIH G=IIH 7) DI IRT 38 RT Uacd AGTAT BT WINT & 8, =afarlaa
A R o 8, teig—

1. <ferd T R UR®.—(1) 39 WHIF BT Aferd T Baree uewr uer fasdar (Shifaer
TReToT 3R U fasha fafree) W, 2016 B |

(2) T M IUH, fRAMES U H UHTeH B ARG ¥ U s |
2. URYYT—(1) S0 @M H 9 9 b Iw<4 ¥ 3= ufad 7 &—

(@) “arfafrs’ | uwa famar (Shfaer GRerwr @R wy famyg fafvass) efafem, 2014
(2014 &7 NfAfH Fgie 7) AFAUT ©

(@) "TH-uE ¥ ARAEH & SuegEl & AR Bl Atne afdd #1 FRIR T B
foTT urfSraxor g1, U= fhar SIH aTell YHvT—u3 Iy © ;

(M) "HN 9 I UEERY §RT SUael $Rdls T 9dT @ 9ol § U famar 9
YHTRT &I ST dTell B 31fud 2,

(@) "THU’ W 3 W A Hel'd gHY YT §; 3R
(E) "aRT W AfSfE @ ORT AT ® |

(2) R 31 Rl AR Ul &, S g9 WA H ygad € foeg aRd wE € 9t aref
HUBSIERNECICIERC I AR Co

3. I HaElerd R B AfT—(1) Tg T80 W fem, o 6, garRerfa, TR
o a1 RuTfereT gRYg A1 TR GEd o TR Iy Afifa e FRig R wid W) ou
fashamell @ ygae &1 ddevr Harfeld R & IgWd W dTel faRe sifiawer g R
HAETOT BT FATAT HRATGHT | FIeTo] FaATferd B AR fIhd JHv-—95 SN &R DI G0l gfshar
UH qy Bl AHTH G @ & HIiaR gul &l Sl iR qeanqad] Jael ydd ufg a9 &
qeeTd AdTed fhy SIe | wdgr & forg fferRaa ugfoar STarT | o8 Sirgfl—

(i) WrTferd AT YoTell (SH.amg.gs.) Hfth

(ii) feSicearEgss WIel SHRTUMAT ;
(ifi) IeT Uga UAl Afed e ® ;
(iv) deToT & foIT UIa:dIel™ |HT UTa: 7:00 991 A 10:00 991 O, TIIER BT FHI 2:00

IO IR T 5:00 Fol R dPb 3R ATIhTol T 6:00 g9 IR T 9:00 Fol
RTE dh ; 3N

(v) U fama Sl /e | vl famde @& Srreedr @ forv aoR § 39 fAfia wfed
T gRT IR o mas |
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(2) R W MEE, U bRl @ Id IR Fae UR™ GRT B Alflcd Bl M-
<Fe TAER-TAT # IfeRIfId FHRaredt | Aifed & Ar—wr efeRaa fafafdse fear smom—

(@) DTN, IIOTR / &FAR, FIeTvT & TRRG 3R FH;

(@) T W FeEl 9 a3 B Aed PN ; iR

() TRRE IR FHY, 99 dd U famarl & IRRSISER0 & oy smdedi & 8o fdhar
SITUATT |

4, YHOI-YF SR HRATL——JII gRT Uga Y U fahdr &I TR Ay afffa grr
JATOT BT TR F AT o 7T &I A & Hax Twu—1 § YH0T 95 SR fhar Sre |

5. YHATI—9F ORI &RA & o1 fRe=ee iR v —S = afdadi, S |7 Jdeton &7 Jegad
G & IR Sl U fdshd HeT ared 8, dfed 9 faswasht o fFefeRad MewaEl ik okl &
e, fIhg BT BT JATOT—9= SR fHam S Fabm—

() v famy B ® Ry SHD U 3T BIS SfAdT & ARE T8 g

(i) <9 @fdd gRT Rl oy e R 31 99 & Omy wre e § & g
EUENE

(iii) 98 W AT MU B b AW D ARIH I B P ;
(iv) SO |deroT HeAferd R FHI AT AMET & T AIGg 9 Bl MY Yot & ol &,

(v) fawmg yao—uz f&ft f fa § o= afed &1 eaRd/UceaRa /9 W AT
faspd 2T far STE | 39 99T BT geey U fdedl gRT UeU—2 H TR sy
AT BT UK fHar SIQ ;

(vi) faspar gaoT—u3 R A dRiGaT B drel Afdd &1 BIerwims 8N 3R afe fawy
PR B WA R fIpy § IfAe SHHT/SID! Ufd A1 g AT SABT [T & af
I T H S AfdT DI BISUTh § afHferd fham e ;

(vii) T wer faghar, ST <7 |defoll @ Hemddi A & SR U fAmy BRAT AEd T,
FRefd, TR 7™, TRUferdT RYg 1 TR U9d & ArgH 9 g gHo—ux
% oIy emdes & iR

(viii) TenRerfd, TR R a1 TRUTeieT aRYg a1 R U9Id gRT AV Il & ggare
BT, AU fapdreil W 3ded WhR BT b FIA—T1T U dad] Bl e TUdh gR b1 Ufhar
TEI & Afg IT UH Faq ufhar gRf |

6. USTM U SN Y &b U0Y IR Afd—Teg W Ufdexo, gwu—3 & ugd
U SIRT AT |

7. foopa gAo-13 IR A @ ol AFUs —orgqfud S, SrRIfe Sttt
g s awf, Afeemsn, feraa afddal, SRR, f?rf?mg'cn famarT afdd /aRs ARTR®T,
Udhel AlSERN, AT Uerd Jewel, Al STHediel & W3 ARl el Jcqaeidl e &
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o g = qdfed oRd 9T IS WIHI UIaRyT /R famy afafa fFe=folRad o9 &
A f&m SIgemm —

() orggfad St — 5 %
(@) ST ST - 2 %
(i) o fUwer ot — 3 %
(iv) SRISETR /fRfer gar - 5%
v) fawer afdd/aRks amRas - 2 %
(vi) Udd Afeer /Afgel yae Jeeell — 2 %
(vii) e el & @ - 3%
NEIRNING G
(viii) ~ STIAEI®H — 2 %

fewur—amRiera wawll o1 APy e JAEfed R P S H VS FHom DI BFAEA U
Y H dadl U o [ahg wIa arrafed favar S |

8. g @ W WN—fwy @, 9y famaei @ yaf iR aoiR @ aRafd &
AR T Bl | AT gt & Rl fasdr & forg <gAdH Wi ®ael 500/ —w9¢ (@i At
FYY) 3R AfHAH 1200 /—HUY (T TR T Al ®OY) U #9 8Ff1 3iR emRférd uadt & forg
3 400/—HIU (TR A ®UY) F 1000 /—HI¢ (Th BOR ®UQ) & drd Ufq A9 gaiRa foan
ST | ARG UaiT & eIl fashar & forg <aq Wik wda 300 /—w9¢ ({9 &l ®uy) &1k
Arfdrad 900 /—wuy (A | wUY) ufd 719 8RN QIR AR yawll & foly 9 200 /—wUT (]
|l /YY) A 800/ —HUU (38 Wl wUY) & dra ufa " gaIRd fRar ST oM wad &
fagdretl, S AR d, Bt FedTo fe @& oy <gAaq ®I dda 100 /—wU¢ (Tdh Al HUY)
3R 3MfIFHH BaeT 600,/ —wUV (T8 Al wUY) &8I |

9. AP UMRI B FaI—AhT B, R U9R, fAshd UAOT—u & FdIhRYT &
fou o @R fgd dRE & 9varq IRRSIART & fog enRadr iR =g uWR, JermfRerfd,
IR dhi AR WAF- UIREHRY q TR Iy ffd & gedl (@isess) & Arad 9
HET B | U6 TR [9wa AT &7 /o9 T % @ | @R @ aivd okdl
WReT TR fawa Affa gRT @ S| RO, TRuiferdr R 3R TR UEEd Y
faeharell | Wi AUBT BN AR 9 & oIy (BT & |1 FEIRar 4) U dWa golls R D

TR BT/ BT

R I o & R 3 MR TR [Jeg |ffd g1 aw—aqy R AREd fay
ST |

10. I vHvT-um & fafts=aTr @ Safs—fashy gaoT—ua, SR BRA @ dRRg A
U 9y @Y 3rafy & forv fafemr=r g

11. g go-95 & Tdaxei——(1) g yaor o=, uig 99 gof 89 9 gd eufera
B ST (M) &R @& 99a1q Ueu—4 § A UishaT §RT didd {har SITQa | sl Bk
g I IEaR 1 TR fasha affa gR1 aHqa—a9y o) iRed o sieel | o (fer)
D TE B D IS A AHT YAO-UF BT TIHR0T GEAREd g |

2) TR famg affa, 9 afoed gg fawaei, o Rl o & ) e
TAV-UF & TAGR0T d)-l & oIy B ST a”A H 3RI%d 8d &, & Al TSR &l |
Fad IR @& eerd S U fasmhdrell B, Sl Ueu—5 ¥ 37U+ [y YAII—UF Pl Tdidhd B A
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INTHA Y0 &, Uh I BT Alfed ORI fhar S | Fife &1 Iafy & SR U fAshdr, o9 &
faRad IR @& wu # ufdfes 20 /—wuv (@9 wUQ) & darg & forw rft 89|

(3) FEIqRd Uy famar, S @os (2) & SEfF YoM AIfCH @ ARl & gdrd Al 31U+
faspa gAv—ua Fdipd T8l BRATdT @ A 99 TR Ay ARG gRT UHU—5 ¥ Uh AR AIlCH
aAe fhar ST 6 @I 9 S|aT THv-uF Ige A1 Mafed &) fear S|

12. JHTI—UF BT IGEHRUL—ERT 10 H (e Iua=li & AfaRad afs drs vt fasar
fFrafoRad fBf e &1 9T &R € @ TR g AR 31, I gAars 1 JRga JaR
U &R & T, YATOT—UH IGq B D Aol R —

() Ty I & IR AEfeT TOR A dTER [AHa a1 & /931 2 /B e
g;

(i) faspa vATOT—U U< R B YT & oIy (RFATH 14 I @) 3 BT GAUGEA
EWFIT%\';

(iii) faspa I & oded & AMGUS! HI Seadd HRAT © | 9T, a&fed 5 x 7 dhe
BT ffdmaH &aF fama & forg emefed favar S ;

(iv) o RgRd w9 ¥ fI%ha I & 91T & ;

(v) T UeR & R AREAT BT AT HRar ©

(vi) fasrg Jere &1 fHdY 399 & Uec TR <aT 8 /HTS W QT & /99 <l § ;

(vii) faspar ywoT—u= @1 fey U SfaRed 999 @ /g™ & 9arq ¥l TdIdRol HXH H
3IHel Y& ©

(viii) dieg af @ Y @ FH & fHA a1t SfFS (s1ffel) w1 A wRar 7 8k
(ix) wfgen famar a1 fH oy @fed & A1 gRigeR &7 <y grar S 2 |

13. W Adpdr 9ok MR RN famarei I /g Uy famar IRl & yai =
PR I & —

i) Uefde IeIR ;

ii) ATArEd IR ;

i) IRFRITT 9IOTR ;
iv) SRR IOIR ;

v) <If¥ IR ;

Vi) TS BIeH AR

vii) FHY ST SR |

14. e YAOIoM @ < F 9T fAOwar & GEARRUA (U R W) R Dl
AT —T9 e YAIH I IR $is Y99 SO 8IdT & o 89 R 7R Iy affd & o=
 fFrfoRad fagen & gfitera faffee fear SR —

o~ A~~~

—_~

() TR fGma S S RAwRe /Feafd AfFErRd 8l ;

(i) v fasmwar @1 fag & fou SN = /a3 # @raRerd fdar ST ;
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(iii) Af~mior /e & SRE 9 famar @) & Tokd & U W SR ®U |
FaRerd fHar ST | ;

(iv) fawr™ d®9 & qUT 8 O & ygEa foRenfud uer fawan(er) @ fawa & forg
SHD /39D ol I H I AT S Fab |

15. T fapdr B Jegdd BRA B AfT—F M F S8 dld whlAc BRI Bl TS o
T Uy famareil & oIy U WA ofesl Iy e Rifted {6y S g |derr yRanfdd ©, df
Ul Reafdy #, "ot fashaiell §RT MRed U | Heolly Y W 6 59 U & JeFdA el
HRATT S o TR Ay AT A9l B $9 9 BH B8 919 qd A & §9e IR famst
g @ |

16. 9 far @ 9@t & fou Aifcw Ry o1 & IR —afaffg ok @H @
SugHl & A TEIeA] QY IR B A Gd U fIvar A1 WA & HeoaNl DI Udh A Bl
e fear Sirgem &R Afe 98 ofsd © a1 Wiol F181 o 9T & al Alfled &I a1 a TR fasma
AT dEfem & Afew 9 (YaT Ucc) W T S AT Teu—6 H fAma wrd & fee
AES Y 9N W RUHrn S |

17. 9 famar & I 5@l B ARI——(1) TP A9 @ AIfew rEl & qui 8 o
R U famar I W, o 94d T & forg, s <RE v afdsd SR Jgdr g, &1 49 A
WU TH DI B Fbll, TUSIY BN 3R Sl W2 B Y AT BT dHa A 3Aferd 81 sl |

(2) afe gy fawdr fad @l & MR Peon fHd U A%y A BT @rell dxa |
%S IEdT & Al AR WSER AO7 AR Wifdaxe] @RT 39 Affa miffied o1g, JariRerfq,
ith / BN, gt fashar /@fh &I ad: da@d B Bg Yol FeRdl of Faim 3R Ife
eI B I [Iha oIl /I A fa9aR / 3F¥eR Aied FAK ATl Bl Sfsd Xl |

18. TITHIY WMEARYT GRT ATl BT HATGIL—HAT & IAMATEOT & YA AT ATEIDHROT
T W ARl §RT 9 AT urferd eafth / JfSeR Sell BRIY Y ©fd /oI IR SUeTe]
fpE1 a1 el @1 SuReIf # S9 §RT ¥RI% ®U W BWERd Al & gdl THu—7 ¥ TIR
BT |

19. T famaril gRT IfNfed A1 @ g Wi iR Swe fog gwR——(1) =™
TIEIPROT AT TP A / ABRT §RT AM[ET AT Bl ARRH R WhH & Iug=<l D
A g fAmdmell &I SHG foIRad 3mded wR fad3aR AT @1 &30 # I i, @R MvaR AT
DI <M H, & prfEfia A @ HiaR daa T 500/= (@@ A ®UY) B BN b HEg W
fafeq w9a M1 & g MBI A1l BT O U &’ & ol @del X 100/— (|l BUY)
yfafes & g R Bis fear S|

(2) =fe v fagmar JARNET ATa &I aIUF o7 &7 SET T8l &Rl & df TR sy affa
AT R WSRO BT AR ARh / JABRT debTdd TGEIRT yer fasher &I umu—8 # ferlad
Aifew < iR Afew # & T wHg AW, S AfeE $ dMid @ dRkE ¥ a1 T | 3 @
& Bl GDH, B IMAA D U U AT BT 99 < AT [IeaR A1 a1 g9 H, If] SuanT |
AN ARG T 81, 9 A B T

(3) I UTEDBRY AT WY ARy gRT 59 AT wrferpd fobedl afh / srferert
ERT MR B A1 DI 9T fJsoc P d@ qb 8l Al S od a6 98 U AT &l
TS AT WUSRY & fofy ARl JRI &1 ST &) & U%dTd SHdT &IdT el oxdl IR Ife a8
UHT R ¥ JAH I8dT © Al S THU—9 H U IRl & &R TR &R & ygard Araoli-id
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A gRT A1 O o Afg # fafed ax fear Sowm | sifard gWR e wnfereRer / TR
fasra afafa grT Iaa—w1a R fafafaa fed s

(4) S iR 39 I & Suswl & arfi9 fAfthd ATl &I <y I &R YvSRUT &
forv uWR, fapa & oMl § | Wad fhy Sed ofR SRy, Ife #I &, & o famar /f(fsea
AT & W DI, fIhT & dRIG F &l 719 & @y & fia) fhy T g W), ded fhar e,
IR IfT Sad Ay & Wik VAT BIg Qa1 Aol AT SIdr & o 39, JAIRAM, =& wrferaor
g1 TR oy afafy o et o s\ &) fear sem |

20. TR famy Gafd & fhardamdl & AmIfTe AuReT Sraffad dRd BT YU 3R
fy——

(1) TR fapa Al AR=EH a1 @M & Iuddl & U & oy sl sHd!
Tfafdera & AT Julen fharf~ad &) & YIGE & U U diF ISR §dhls bl ToT
HAfT |

(2) AMINTS AURIEAT gPhIs U Wa= e grfl iR ferRaa & wifeq grfl—
(i) SIS I @ &F H Ud ueTd et

(if) TP WRATd AMINIG BRIG! ; IR

(iii) T HaT-Igd TS |

(3) T WA §RT AMINIG GURIel] Sdhls dI SR M IR ST Afed
T WERId AR HHARIGS SUTe HRATAT ST |

(4) SmAISTG A9ET 9 991 H BH W B TS 9R HRAls SITQIT | SIS HUNIeT
JMAFTT TR & forg w7 ARell &9 9 &4 A9 719 ugal (@1fm #) fafafRaa o sroeft |

(5) TR fama AT FURIET FHIS BI, AHINTG FURIET UfhaT & R™ &8 I &9 9
$H UgE G gd GETd GIT & DR U IR | U ARE A FeferRad, =ifea g —

() v famarh & fou fafam, fm iR W & sraf=E o mRafa ;

(if) TR fIg AT 3 39 991 | P TS 9oHT & BRIl BT T ;

(iii) AR IASTEEIHT U fAsharall BT e ;
(iv) ST BT ORT 11 & AN W UIEBRT & FHeT DI TS Ul BT 3Tl

(v) e &7 arT 20 @ 3l wfeqd Rrera fare afifa @ awer awa R
IR faarel &1 ey ;

(vi) S qUl | BT Tg deEell, AT B AT (SId)) 3R 9 fAhamil & A= &
Hol G BT AT ; 3R

(vii) gdadit & T8 |rTe dakien Rure, afe 18 8 @ sifera |
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21. IS HUET §PHIs & 98@ AR HRL—(1) ARG AR SHb1g U fasmart &
A1y e, FREl o WM & dRifEed & A= uggell R dod RIS BT SR
ArfEd faar fawel wR gt < |

(2) Huiem shrs U fasmanet @& fadl fdare R a1 SHG AHeT U S RE AR Bl
Rrerrdl o g & sfafeRaa &wft |

(3) wITE HuRleT Ufehar @& AT B WX SdhIs IruH fwpy @ forRad # srfifeRad
BT |

(4) R g@brs, TR famy Ay & sfay § te amiie FuRIeT SHARY 986
BT IS BN | AT B I SR R WSRO & U §8d H 9N o | FuRiel
SPIS 93P H 3AD [THUl Bl Uil | T fIharall &I A1 JHI0T Uga &1 Bq UIcdled
ST @R R faspy wfafay, @it dukier § fafed ude fdage @ gwifad ger &R
SARIRY $I 39 91d BT WRIHRY IR AR SH? AT B AU HRals i bl T
I I R B TS|

(5) HUNIET YIS, ATHINTG FUXIET S AR 986 & yaiw IR arduife Aifed
0|

(6) IR TIEBRYT <RI, FfeAl AT g @l <=M H AAINSD HURIET §Phls & TAD
ot R SweaR@ g o 3R dchld QuRIAS SURI BT AT TS HRaTs
BT | fedT faare @1 <9 # g wiieeRer (Q1iRE)) gRT wemfe Sifg @ S a8k
TG ASTHT A & HIeR, ey (T 1 <=M 4 U A & U 8], JaI9R HRATg B
S HDHIT |

(7) \TRTeG FOXIET SMAINTd &R @1 B AYel, oRdl & AMFg AUl draifad
B B fHAl @ds UgS I dfad T8l HAT |

(8) = wfthar ® wRga @1 TS AEINTG Hodlen Rard ifield &1 e 91T 8Rf iR TR
e wfafy gr1 afifsarets Bl oef ol o Sl © 981 39 WM & STER dobld
IRATS BT ST | Hd FRATg RUE 1f¥erg &7 9T 8R1Y |

(9) ATIfSTd HURIETT SMIRTT dRa™ & &1 TR g IfAfy & aod aaazen § 9
ST BRI |

22, WIgdC WM (W) &I e qad fawa S, ufoataa—fasma s &R sifama S
@ W § G TG B B forg wi——(1) 39 TR fOwg |ffd gr, 9 /83 & v e
D Pl TAEIT B S5 UG & AJAR R fhar S |

(2) TfT smde®l & AT Ay &9 § ST Xl B e 9 AfSd & e ®
TR g AR, 916 99 ATdeDI BT ARG PR g TG W@Hl B Fedad ¥ ol e
B Ufde 2T Aha &3 & ®U H Y geAIHd B 7q, IR iR 39 wWm | fafafas
AT B JTAR HEH IoT Fal |

23. SFRATRY 3R Wwdl & fory AMEUs—(1) R UIfdRor vl famarh &1 W@
JIATERl §9Y WA B MR W AUAl Sl |l & Muer @ oy wgfd e Sude
AT |
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2) "u famar TRUAH IT TRUMAGT &I 3N JURMT Ug== Uomell gRT frad
Al ue™ AMEvS & SIJAR JAURNE AT & MueH & foly Fgfed @l g8 &axT Ucl
(S—Ta91) T SWIRT BT/ BT | 9 [Ishal 3 JURIE YA (T S UH) & foly
TRUTTHT §RT AMGUS] & ATAR Fad Wewdl JIRI &1 Fard |l &M /BT |

(3) I UTRIRoL, T8l Fel wd &1, U fashamail & fagfd / ua—yarer (EIe digeH)
D gGfaer & FF—[1 W IR qrall el GARad iR Iuetel HRargq! |

(4) I UMgeRYT SRR R Il d91¢ X & A I AW oo AR g
Aled ArETeTd Bl T B |

(5) I UIRIROT §RT FHd WA | U ARl & FueM & forg warT ufeal
(SXe—fa1oT) @ A=l &I ST |

(6) TR fasra WAfT vy fasareil & foy AFffed dH1 T YRS B Gl |

24. Y A BRI BT IgAH——(1) T A RGN, = e ey &
sfaRad / \gaa e, @ ufed | </ &1 81 B8R |

(2) 5T Ared SIHRT Y fqddreil & uiRefd 9910 @ & M W AT YTferdsor
B AT B T HY U e d6h BT |

25. 9 faspael @ W= d TR Oy Iffy, e wiftexer, aoer aifteRer SR
Y Ared AWBRT gRT FRId siffer@l iR 3 TSl @ IR & Afa——(1) U
fashdrall & 3ffeRkg & T REV & foly W faer faIT §RT U&h fiF dig- |dedIR [adid
fopam < |H |

(2) TRUTfABT UTABROT 3fTH—eTs UfhaT & ARId W Adfed o fasbari &1 el o
BT |

(3) fasra yHOT—u= 3R YA U Bl AF—cllg" 91T S T |

(4) YT YR @Y devge R Ofamg SiAel oIk u famaretl @1 ueffa e
ST |

26. BTl HeWloM (IART) R R A%y dRiGdA™ Ia] oM & Afd—TR fama
AR, IR BT TaeIHATAT 3R 9eF fasmdel & el iR R 8d 8T HTdl Fg¥od JER 0
fasha SRIGATl F URE T | B AR fashdr ¥ 1 Fevo A9y SRiGal &
3Med dRd FHT fawg J8l fdhar S |

27. s qoa faspa Simi, T fasma A iR sifassa oM & w0 & g S
B AFRIL— (1) TR Ipa IR RAIRTE Tl 1 IR & AR [95a W/ & sfEed &1
faffee wl | TR Ay SRl ue—eru ek /TR @ BN dTeli /Uf famaei & forw
AISI3Y Bl BadR AR GAT g9 Bg We)l /TR H e, i e gad fasg Sl
R fawa M1 3R aifaswa Sl & A™idd & gHR 99 & folg I STl |

(2) e UrfreRer /TR Ay affa famdrell (Remh sk eremrfl) @ W & forv
U Wgfd IRl @1 dlbes d, of fSc WiFel d U fadar 9k’ & w9 H eififd,
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[Authoritative English text of this Department Notification No. UD-A(3)-13/2015 Dated
23/02/2017 as required under clause (3) of article 348 of the constitution of India.]

URBAN DEVELOPMENT DEPARTMENT
NOTIFICATION
Shimla-2, the 23™ February, 2017

No. UD-A(3)-13/2015.—WHEREAS, the Governor of Himachal Pradesh is of the opinion
that for the purpose of providing an opportunity to the street vendors to earn livelihood, it is
expedient and necessary that a scheme be framed in terms of section 38 of the Street Vendors
(Protection of Livelihood and Regulation of Street Vending) Act, 2014 (Act No. 7 of 2014),
Keeping in view the overall interest of this important section of society;

NOW,THEREFORE, in exercise of the powers conferred by section 38 of the Street
vendors (Protection of Livelihood and Regulation of Street Vending) Act, 2014 (Act No. 7 of
2014), the Governor, Himachal Pradesh, is pleased to frame the following Scheme, namely:-

1. Short title and commencement.—(1) This Scheme may be called the Himachal
Pradesh Street Vendors (Protection of Livelihood and Regulation of Street Vending) Scheme, 2016.

(2) It shall come into force from the date of its Publication in the Rajpatra, Himachal
Pradesh.

2. Definition.—(1) In this Scheme, unless the context otherwise requires,—

(a) “Act” means the Street Vendors (Protection of Livelihood and Regulation of Street
Vending) Act, 2014 (Act No. 7 of 2014);

(b) “Certificate” means a certificate to be granted by the authority to a particular person to
run business as per provisions of the Act;

(c) “Fees” means fee chargeable from the street vendor in lieu of services provided by the
local authority ;

(d) “Form” means Form appended to this Scheme ; and

(e) “‘section” means the section of the Act.

(2) All other words and expression used in this Scheme but not defined herein shall have
the same meanings respectively as assigned to them in the Act.

3. The manner of conducting survey.—(1) The Town Vending Committee of the
concerned Urban Local Body such as Municipal Corporation or Municipal Council or Nagar
Panchayat, as the case may be, shall conduct the survey after engaging expert agency having
experience of conducting survey to identify street vendors on the spot by spot verification. The
whole process for conducting the survey and issuance of vending certificate shall be completed
within maximum time period of one year and subsequent surveys shall be conducted after every
five years. The methods which shall be used for survey are,—

(/) Geographic Information System (GIS) mapping ;

(if) Digitalized photo census;
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(iii)
(iv)

)

2

Bio-metric alongwith photo Identity Cards;

The timing for survey shall be morning time from 7AM to 10 AM, afternoon time from
2 PM to 5 PM and evening time from 6 PM to 9 PM; and

Holding camps by the team constituted in this behalf in the market for awareness of
street vendors in vending zone/ areas.

The Urban Local Body shall notify in local dailies, the notice of commencement of on

the spot survey of the Street Vendors. The notice shall inter-alia specify,-

(a)
(b)
(c)

4.

Camps, market/ area-wise, date and time of survey;
Nodal Officer of the area from Urban Local Bodies; and

Date and time upto which the applications for registration of the Street Vendors shall
be entertained.

Issuance of certificate.—The street vendor identified in the survey shall be issued

certificate by the Town Vending Committee within a maximum period of three months from the
date of survey in Form-1.

5.

The term and conditions for issuance of certificate.—The street vendors including

those persons who wish to carry on street vending during the intervening period of two surveys
may be issued certificate of vending subject to the following terms and conditions,-

(@)
(i)

(iif)
(iv)

)

(vi)

he should not have any other means of livelihood except for street vending ;

he should not have any parallel vending site in any other place occupied by the same
person;

he shall carry on the vending by himself or through family members ;

he should have completed the age of 14 years at the time of conducting survey or
making application ;

the certificate of vending shall not be transferred/leased/rented or sold to other in any
manner. An undertaking to this effect shall be submitted by the street vendor to the
Town Vending Committee in Form -2.

the certificate of vending shall have a photograph of the person carrying on vending
activity and in case of spouse or dependent involved in vending at vending site, in such
situation the said person shall be covered in that photograph ;

(vii) new street vendors, who wish to carry on street vending during the intervening period

of two surveys, shall apply through Municipal Corporation or Municipal Council or
Nagar Panchayat as the case may be, for the vending certificate ; and

(viii)identification of new sites, acceptance of application from new vendors as well as

allotment to new applicants by Municipal Corporation or Municipal Council or Nagar
Panchayat, as the case may be, shall be a continuous process rather than one time
exercise.
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6. The form and manner of issuing identity card.—The concerned Local Authority
shall issue identity card in Form-3.

7. Criteria for issuing certificate of vending.—Every Local Authority/ Town Vending
Committee shall give preference while allotting vending place, to the Scheduled Castes, Scheduled
Tribes, Other Backward Classes, Women , persons with disabilities, unemployed, educated youth,
handicapped person/senior citizens, single women, women headed household, self help groups of
women entrepreneurs, minorities, etc. in the following order.-

(/) Scheduled Castes 5%
(if) Scheduled Tribes 2%
(iii) Other Backward Classes 3%
(iv) Unemployed/Educated youth. 5%
(v) Handicapped person/senior citizens 2%
(vi) Single Women/women headed house hold 2%
(vii) Self Help Groups of Women entrepreneurs. 3%
(viii) Minorities 2%

Note:—In the case of allotment of vending place to reserved categories one family shall be
allotted one vending place only in the State of Himachal Pradesh.

8. Fee for vending.—The vending fee shall be chargeable according to the category of the
street vendor and the location of the market. The fees for Stationary Vendor shall be minimum Rs.
500/- (Rupees five hundred only) and maximum Rs. 1200/- (Rupees one thousand two hundred
only) per month to the general category and for reserve category same shall be charged between Rs.
400/- (Rupees four hundred only) to Rs. 1000/- (Rupees one thousand only) per month. The fees for
Mobile Vendors shall be minimum Rs. 300/- (Rupees three hundred only) and maximum Rs. 900/-
(Rupees nine hundred only) per month to the General Category and for Reserve Category same
shall be charged between Rs. 200/- (Rupees two hundred only) to Rs. 800/- (Rupees eight hundred
only) per month. The fees for other category of vendors such as weekly, time sharing, etc. shall be
minimum Rs. 100/- (Rupees one hundred only) and maximum Rs. 600/- (Rupees six hundred
only).

9. Payment of necessary charges.—The vending fee, maintenance charges, fee for
renewal of certificate of vending and penalties for registration after due date and other charges shall
be collected through Nationalized Banks and counters of local authority and Town Vending
Committee, as the case may be. Every Town Vending Committee will have a bank account. An
annual audit of the account shall be carried out by the Town Vending Committee. Municipal
Corporation, Municipal Council and Nagar Panchayat shall make an endeavor to device innovative
methods (in partnership with banks) for fee collection to facilitate street vendors:

Provided that except vending fee, other charges shall be decided by the Town Vending
Committee from time to time.

10. The period of validity of certificate of vending.—The vending certificate shall be
valid for a period of five years from the date of issue.

11. Renewal of certificate of vending.—(1) Before completion of five years, the vending
certificate shall be renewed by way of simple process after depositing the requisite fee in Form-4.
The renewal fee shall be decided by the concerned Local Authority or Town Vending Committee
from time to time.The receipt of fee deposited shall ensure renewal of certificate of vending.
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(2) The Town Vending Committee shall publish a list of defaulter street vendors who have
failed to deposit the fees for renewal of vending certificate within specified time. After due date,
one month notice shall be issued to those street vender who fails to renew their vending certificate
in Form-5. During the notice period, the street vender shall be liable to pay Rs. 20/-(Rupees twenty
only) per day as penalty in addition to fee.

(3) The registered street vendor who has not got his vending certificate renewed even after
service of first notice under clause (2), he shall be served another notice by the Town Vending
Committee in Form -5, as to why his vending certificate should not be suspended or cancelled.

12. Cancellation of certificate.—In addition to the provisions contained under section 10,
if a street vendor commits breach of any of the conditions given below, the Town Vending
Committee shall have the power to cancel the certificate after giving him opportunity of being
heard :-

(i) Carries out vending/squatting/hawking outside the market allotted according to the
vending license;

(if) Misrepresents the age (minimum age is 14 years) for eligibility to get vending
certificate;

(iii) Violates norms of allotment of vending space. However, the maximum area of 5x7
sq.ft shall be allotted for vending ;

(iv) Extends the vending space unauthorizedly ;

(v) Constructs any kind of permanent structure;

(vi) Leases out/rents out/sells out the vending site to anyone else;

(vii) Fails to renew the vending certificate even after the expiry of the extra time given;
(viii)Employs any child labour(s) below the age of 14 years; and

(ix) Found guilty of mis-behavior with women vendor or any other person.

13. The categories of street vendors market other than stationary vendors market
and mobile vendors are as under;

(/) Natural markets,
(if) Weekly markets,
(iii) Heritage markets,
(iv) Festival markets,
(v) Night Bazars,
(vi) Food courts, and

(vii)Time sharing market.
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14. Manner of relocating street vendor in case of public purpose.—When any question
arises relating to public purpose, the same shall be decided in consultation with the Town Vending
Committee, keeping in view the following points :—

(i) The Town Vending Committee recommendation/consent is mandatory;
(if) The street vendor shall be adjusted in the same locality/area for vending;

(iii) During construction/development, the street vendor(s) may be adjusted in a nearby
place temporarily; and

v ter the completion of development work, the displaced street vendor(s) may be
(iv) After th leti f devel k, the displaced d b
given space for vending in the original place.

15. The Manner of evicting a street vendor.—In case where public obstruction is caused
or survey is proposed to be conducted to identify an equally ideal vending site for the street
vendors, in such situation, place occupied un-authorizedly by the street vendors shall be vacated
subject to the condition that the Town Vending Committee shall place the matter for discussion
before committee at least 6 months prior.

16. The manner of giving notice for eviction of a street vendor.—Before issuing
eviction order under the provisions of Act and Scheme, one month notice shall be given to the
street vendor or occupier of place and if he is unknown or not traceable, the notice shall either be
placed on the notice board of the Town Vending Committee office or affixed to some conspicuous
part of the vending place in Form-6.

17. The manner of physical eviction of street vendor.—(1) On completion of one month
notice period, the street vendor shall be punishable with penalty, which may extend to rupees two
hundred and fifty for every day during which such default continues and the same shall not be more
than the value of the goods seized.

(2) If the Street Vendor fails to vacate the vending place occupied within stipulated period
the local authority or the person/officer authorized in this behalf by the local authority, as the case
may be, may take police assistance for evicting physically the street vendor/person and shall seize
all goods including perishable/non-perishable from the vending place/space, if necessary.

18. Seizure of goods by the local authority.—After seizure of goods, the local authority
or the person/officer authorized in this behalf by the local authority shall prepare list of goods duly
signed by him in the presence of any two witnesses available on the site of vacated space/place in
Form-7.

19. Reclamation of seized goods by the street vendors and the charges thereof—(1)
Goods seized by local authority or the authorized person/officer shall be released to the street
vender under the provisions of Act and the Scheme, on his written request on same day in case of
perishable goods and in case of non-perishable goods within two working days, on payment of fee
of Rs. 500/- ( Rupees five hundred only) and Rs. 100/- ( Rupees one hundred only) per day for
claiming the seized goods after prescribed time limit.

(2) In case the vendor does not claim the seized goods on same day, the Town Vending
Committee or the authorized person/officer of the local authority shall forthwith give a notice to the
street vendor in writing in Form-8 thereby and after the expiry of the time limit given in the notice
which may not be less than two days from the date of service of the notice, he shall sell such goods
or in case of perishable goods destroy the same if not, useable.
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(3) Any goods seized by the Local Authority or the person/officer authorized in this behalf
by the Local Authority shall not be returned to the street vendor unless he turns up for claiming the
same after depositing the necessary charges for the removal or storage of such goods and if he fails
to do so, the same shall be sold by public auction or in such other manner after preparing the details
of such articles in Form-9. The necessary charges shall be decided by the Local Authority/Town
Vending Committee from time to time.

(4) the charges for the removal and storage of the goods sold under the provisions of the
Act and this Scheme, shall be paid out of the sale proceeds and the balance, if any, shall be paid to
the street vender/owner of goods sold, on a claim being made within a period of two months from
the date of sale, and if no such claim is made within the said period, it shall be credited to the funds
of Local Authority or Town Vending Committee, as the case may be.

20. The form and the manner for carrying out social audit of the activities of Town
Vending Committee.—(1) The Town Vending Committee shall constitute a three members unit
for the purpose of carrying out social audit of its activities required to be performed under the
provisions of the Act, or the Scheme.

(2) The social audit unit shall be an independent body and shall consist of,-
(/) an eminent Academician in the field of sociology;
(ii) an eminent Social Activist; and

(iii) aretired Administrator.

(3) The adequate supporting secretariat staff with office space and equipments shall be
provided by the local authority to the social audit unit.

(4) The social audit shall be carried out at least once in every three years. The schedule for
conducting social audit shall be decided at least three months advance.

(5) The Town Vending Committee shall provide details of all relevant information to the
audit unit, at least a fortnight before the social audit process commences. Such details include,—

(7) status of implementation of the Act, Rules and the Scheme for the street vendors;

(if) the record of the minutes of the meetings of the Town Vending Committee conducted
in those years;

(iii) the record of all registered street vendors;
(iv) the record of appeals made before the local authority under section 11 of the Act;

(v) the record of all grievances or disputes brought before the grievance redressal
committee constituted under section 20 of the Act;

(vi) the record of the total number of evictions taken place, confiscation of goods and the
relocation of street vendors taken place in those years; and

(vii) the records of social audit reports, if any, taken place previously.
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21. Meeting and working of social audit unit.—(1) The social audit unit shall conduct
meetings and focus group discussions with street vendors on various aspects of the implementation
of the Act, Rules and the Scheme.

(2) The audit unit shall record in writing the grievances of the street vendors on any issue
or problem faced by them.

(3) At the culmination of the social audit process, the unit shall record its findings in
writing.

(4) The audit unit shall hold a social audit public meeting at the town vending committee
office. The members of the committee and representatives of the local authority shall attend the
meeting. The audit unit shall read out its findings at the meeting. The street vendors shall be
encouraged to testify and the Town Vending Committee shall respond to each of the issues
identified in the social audit by giving clarification and explanation to the affected party and the
public as to why a certain action was taken or not taken.

(5) The audit unit shall give adequate advance public notice of the social audit public
meeting.

(6) The local authority shall, on each findings of the social audit unit in the cases of gaps,
lapses or deviations, fix responsibility and shall take immediate corrective measures or disciplinary
action. In case of a dispute, an administrative enquiry may be conducted by the local authority and
action be taken accordingly in the shortest time possible but in any case not later than a month.

(7) The statutory requirement of conducting social audit shall not preclude any independent
initiative to carry out normal audit of accounts.

(8) The social audit report submitted in this process shall form a part of the record and
shall be responded to by the Town Vending Committee. Where shortcomings are found, immediate
action shall be taken as per this Scheme. The action taken report shall form part of the record.

(9) The cost of conducting social audit shall be met from the budgetary provisions of the
Town Vending Committee.

22. Condition for Re-designation of private place as restriction free-vending zones,
restricted—vending zones and no-vending zones.—(1) It shall be determined by the Town
Vending Committee in accordance with the two and half percent of the total population of street
vendors of the ward/zone.

(2) In case, the number of applicants exceeds the number of spaces available in the
vending zones, the Town Vending Committee may take steps to redesignate private places with the
consent of the owner concerned as restriction free-vending zones on the terms and conditions
specified in the Act and this Scheme to accommodate the left out applicants.

23. Norms for up keeping public health and hygiene.—(1) The Local Authority shall
provide street vendors a proper place for disposing of their waste materials in order to maintain a
hygienic environment.

(2) The street vendor(s) shall use proper covered dustbin(s) for disposing of the waste
materials, in accordance with the waste disposal norms set by Municipality or Solid Waste
Management system of Municipality. The “street” vendors shall also pay the sanitation charges as
per the norms set by the Municipality for Solid Waste Management (SWM).
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(3) The Local Authority shall ensure and provide the street vendors clean and fresh water
alongwith the electricity/street light facility wherever possible.

(4) The Local Authority in order to maintain public health and hygiene shall provide
toilets facility with adequate water and electricity.

(5) Appropriate number of dustbins shall be provided by the Local Authority to dispose of
the waste materials.

(6) Town Vending Committee may initiate group insurance scheme for the street vendors.

24. The designation of State Nodal Officer.—(1) The State Nodal Officer shall not be
below the rank of Additional /Jt. Director, Directorate of the Urban Development.

(2) The State Nodal Officer shall have at least a half yearly meeting with the Local
Authority in order to update the status of the street vendors.

25. The manner of maintenance of proper records and other documents by the Town
Vending Committee, Local Authority, Planning authority and State Nodal Officer in respect
of street vendors.—(1) On-line software may be developed by the Urban Development
Department for keeping the records of the street vendors.

(2) The Municipal Authority shall enter the data of the surveyed street vendors through
on-line process.

(3) The certificate of vending and identity card may be generated on-line.

(4) The website of local authority shall display the vending zones and street vendors.

26. The manner of carrying out vending activities on time—sharing basis.—The Town
Vending Committee shall determine the vending activities on time-sharing basis depending on the
market needs and space to the street vendors. No women vendors shall be discriminated while
allotting time-sharing vending activities.

27. Determining of vending zones as restriction free vending zones, restricted vending
zones and non-vending zones.—(1) The Town Vending Committee shall decide the allotment of
vending space according to the particular street or market. The Town Vending Committees shall
take steps to facilitate the demarcation of restriction i.e. free vending zones, restricted vending
zones and non-vending zones in cities/towns for marking the plans conducive and adequate for the
hawkers/street vender of the respective city/town.

(2) The Local Authority/Town Vending Committee shall provide sufficient space,
designated as ‘Vendors’ market’ in lay out plans at locations of such natural markets for the
number of vendors (Stationary and mobile) which can cater to demand for their wares/services. If
aspirants to such location exceed the number of spaces available, excess may be regulated by way
of fees or lottery and manner prescribed under clause 8 and not by discretionary licenses.

(3) The Mobile vendor may be permitted in area even outside the designated vendors’
markets’ unless the same are designated as ‘non-vending zone’. The ‘non-vending zone(s)’ may be
notified in terms of location and time. With the growth of city/town every new area should have
adequate provisions for street vendors.



IS0, fEHTerel Ua¥l, 28 HRaR!, 2017 /9 BI[H, 1938 7771

28. Capacity of vending zones and the manner of undertaking comprehensive census
and survey.—Under section 3 of the Act, two and half percent of the population of street vendors
of a ward/zone shall be accommodated as per the holding capacity. The holding capacity of a
vending zone shall be according to the vending site divided by the total area of the vending zone.

29. Norms of relocation.—There shall be following norms of relocation:-

(/) relocation should be avoided as far as possible, unless there is clear and urgent need for
the land in question;

(if) any kind of loss of assets shall be avoided and in case of any loss it shall be
compensated;

(7ii) affected vendors or their representative shall be involved in planning and
implementation of the rehabilitation project;

(iv) the Town Vending Committee shall engage in the dialogues with the representatives of
the markets; and

(v) mutually agreed place for relocation should be considered under the implementation of
the rehabilitation project.

(vi) affected vendors shall be relocated so as to improve their livelihoods and standards of
living at least to restore them, in real terms to pre-evicted levels;

(vii) livelihood opportunities created by new infrastructure development projects shall
accommodate the eligible displaced vendors ;

(viii)any transfer of title or other interest in land will not affect the livelihood of street
vendors on such land, and any relocation consequent upon such a transfer shall be done
in accordance with the provisions of the Act;

(ix) State machinery shall take comprehensive measures to check and control the practices
of forced evictions; and

(x) natural markets where street vendors have conducted business for over fifty years shall
be declared as heritage markets, and the street vendors in such markets shall not be
relocated :

Provided that the Local Authority may prepare a list of such markets and declare them as
“Heritage Markets”. The Municipal bodies in collaboration with the Tourism Department shall
promote such markets as Tourist Markets.

Form-1
(See clause 4)
Street Vendor Certificate

Unique Registration No. Photograph of

Name of State vendor along
with his/her

Name of Municipality spouse or
dependent child

Name of Vending Zone

Name of Vending Place

Category of Vending (whether Mobile/Stationery/Natural/Weekly etc.)
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Name of the spouse or dependent child if involved in vending with the vendor

Age and sex of the person (s) whose photo appears/affix

This is to certify that , Husband or Father of ,
age residential address, Category is a
registered street vendor of , (Municipality Name) as provided

under clause 6.

Date of Issue:

(Signature)
Valid up to:

Note.—The vendor shall renew the Vending Certificate after every five years.

Form-2
[See clause 5(v)]
FORMAT FOR LETTER OF UNDERTAKING BY A STREET VENDOR

) D , wife/ son/ daughter of Shri........................... ,
Registration/ Certificate of Vending
N Of i town vending committee,

hereby declare that the certificate of vending granted to me shall not be leased, rented or sold to any
other person.

I, further declare that I am not engaged in any other business/ not vending from any other
vending site/ not employed with any organization.

Name and Signature of the Vendor: ......... ...

Date: Signature of Vendor:

Place:

Form-3
(See clause 6)

Identity Card

Name of Municipality
Unique Registration No................. | Father’s/Husband’s Name.................cccooviiivieniennennen.
Category of Vending...........covvviiiiiiiiiiiiniiiiieeens

Affix photo of the Municipal Ward/ Vending Zone..........ccoviiiiiininnenne.
vendor Address/Location of the Vending Site.........................

Residence Address. . ....ooeeuiiuiinuiiiiiiiiiiiiiiinianannas

POlICe StatioN. . ..uiut it
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Name
AGE ot Signature ........coovvieiiiiiiia
SeX iviiiiiiiiinn,
Phone No. .............
Issuing Date.............................. | Commissioner/EO/Secretary of concerned Urban Local
Body. ..o
Form-4

[See clause 11(1)]
APPLICATION FOR RENEWAL OF STREET VENDOR’S CERTIFICATE

(This form is to be completed in block letters.)

Names of APPLICANT.........cccviieiiieeiiieie e
(Surname first)

Fathers Name..........ooiiiii e,

Unique Registration NUMDET.............cocuiiiiriiiieiiiiieeiecie e

Residence address........ooueeiiiiiiiiiiiiiieeeeee e

POStal ddress. . ...oouevuiiiiiierieeiieee s

I wish to apply for the renewal of my street vendor’s certificate as follows:

(1) Areas to be covered—

Date: ..oooiiiieiii
Signature of applicant

FOR OFFICIAL USE ONLY
Date on which application Was reCeIVed .........ceervvieriieriiieriiieeiie e e eieeeieeeseae e

Date of approval/rejection of appliCation ...........cecceeveieeriieeiieenie e

Signature of officer
With seal.
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Form-5
[See clause 11(2) and (3)]
NOTICE FOR RENEWAL OF STREET VENDOR’S CERTIFICATE
Names 0f the Vendor..........coueviriiiiiiiiiieiceeeeee e
Father’s NamME: - ...cc.coiiiiiiieie ettt
Unique Registration NUMDET..........cceeiuiiiiiieiiieeiieeiieeee e
Location of the vending Site..........ccccoevviveiiiiniiieniieciie e
ReSIAENCe address. . ..co.veviruiriiieriieieie s
Date of earlier nOtice 1SSUEd .......cc.eoeriiierenieienirecicteeee e
POStal address. . ...ccueiuiriiiiiiieicie e
Reasons of non renewal ..........cccoooiiiiiiiiiiiiiiee e
Date:

Signature of officer
With seal

Important instruction:

(1) One month notice shall be served to the street vendor for renewal of vending
certificate.

(2) After serving one month notice, if he fails to renew the vending certificate another
notice may be served as to why his/her vending certificate may not be suspended or

cancelled.
Form-6
(See clause 16)
Notice for eviction of street vendor
Names 0f the VENAOT.......cc.iiiiiiiiiieeee ettt s
(Surname first)
Father’s NAME: - ...cc.oiiiiiieiiee ettt et
Unique Registration NUMDET..........ccoeeiiieiiieeiie ettt e

Location of the VENAING SIte........ccveviieriieiiieiiieieeieeie ettt sae e
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ReSIAENCE AdAIESS.....cvvivieiieiieciie e ettt e b e

POStAl AAAIESS....cvveiieiieiieeieee e ettt be b ebeeneens

ReEaSONS O @VICTION. ...c..eiiiiiieiiiciiesie et sttt et eeaae et ees

Date: Signature of officer
With seal

Important instructions:

(M
2

3)

“)

One month notice shall be served to the street vendor or occupier of the place.

If he is unknown, the notice may be placed on the notice board of the Town Vending
Committee.

After serving one month notice, if he fails to vacate the vending place, shall be
punishable with penalty upto Rupees two hundred fifty for everyday.

Where such non compliance continues in spite of notice and fine imposed, the Town

Vending Committee or authorised officer as the case may be, may require police
assistance to remove physically the street vendor.

Form-7
(See clause 18)
List of Seized Goods
Name and address of person from whom the goods is seized...........ccccveevveennnnne
Unique Registration NUMDbET..........c.viiiiiiiii e
Place of seizure with date and time...........ccceeoeeviereniininineeseeeeee e
Details of the Goods S€IZed...........ouiiiiniiiii i

(a) Description of €ach S00dS.........coviirieriiiiieiie e

Name and address of person under whose custody the seized property has been
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9. Name and address of the witness with their signature:

(1) ettt ettt ettt
() et sttt e a ettt e
Date: Signature of Olfficer/ Olfficial seizing the good
with full name
Designation and address.
Form-8
[See clause 19 (2)]
Notice for reclamation of seized goods
1. Name and address of person from whom the goods is seized ..........ccccoevevviercieennnnne.
2. Name and address of any other claimant for the seized goods..........ccccvvevvievrieennnee.

3. Name and address of person under whose custody the seized property has been

4. Place of seizure with date and time............ccocuevieriiniiiniienieiieeeee,

5. Details of the g200ds S€IZed...........cuviiiiiiiiiiee e

6. Approximate value of the seized good.............ccooiiiiiiiiiiii

7. REMATKS. ...ttt e

Date: Signature of Olfficer/official seizing the good

with Designation and address

Form-9

[See clause 19(3)]
Detail of articles placed for auction
1. Name and address of person from whom the articles seized........................
2. Name of CUSTOIAN. ......oitiiti e

3. Date and place of @UCHON. .......uiutiiit i
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4. Details of articles/g00ds. .......ouiii i

5. APProXimate VAlUC.........o.iiuiiniitt ittt e
0. AUCHON QMOUNL. ...ttt ettt ettt et et aenene
7.  Amount adjusted against expenses for seizing of articles/goods....................

8. Refundable amount.......... ...

L Y V3§ 1< (o T

Signature of Officer
with
Designation and address

By order,
MANISH NANDA,
Additional Chief Secretary (UD).

LABOUR AND EMPLOYMENT DEPARTMENT
NOTIFICATION

Dated, 16 " January, 2017

No. Shram (A) 6-2/2014 (Awards) D/Shala.—In exercise of the powers vested under
section 17(1) of the Industrial Disputes Act, 1947, the Governor Himachal Pradesh is pleased to
order the publication of awards of the following cases announced by the Presiding Officer, Labour
Court D/Shala on the website of the Department of Labour & Employment Government of
Himachal Pradesh.—

Sr.No. | Ref. No. Petitioner Respondent Date of

Award/Order
1. 614/2016 | Virender Kumar Er.-in-Chief & other 05-11-2016
2. 403/2015 | Kamla Kumari E.E. HPPWD, Killar 09-11-2016
3. 406/2015 | Kami Devi E.E. HPPWD, Killar 09-11-2016
4, 408/2015 | Aaj Dei E.E. HPPWD, Killar 09-11-2016
5. 410/2015 | Bodh Raj E.E. HPPWD, Killar 09-11-2016
6. 419/2015 | Sili Devi E.E. HPPWD, Killar 09-11-2016
7. 398/2015 | Negi Ram E.E. HPPWD, Killar 09-11-2016
8. 284/2015 | Bihari Lal CSK HPKVV 16-11-2016
9. 233/2014 | Gorakh Singh Dr. Y.S.Parmar Uni. 21-11-2016
10. |402/2015 | Roshan Lal E.E. I&PH/HPPWD Killar 28-11-2016
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11. |459/2015 | Souni Devi E.E. I&PH/HPPWD Killar 28-11-2016
12 | 455/2015 | Man Dei E.E. I&PH/HPPWD Killar 28-11-2016
13 271/2015 | Sakina Devi E.E.HPPWD, Joginder Nagar 28-11-2016
14 | 434/2015 | Kuldeep Chand E.E.HPPWD, Joginder Nagar 28-11-2016
15 ]1207/2015 | Gassi Lal E.E. HPPWD, Killar 29-11-2016
16 | 231/2015 | Trilok Singh E.E. HPPWD, Killar 29-11-2016
17 1325/2015 | Harnam Singh E.E. HPPWD, Killar 29-11-2016
18. | 341/2015 | Bhag Dei E.E. HPPWD, Killar 29-11-2016
19 | 446/2015 | Gian Chand E.E. HPPWD, Killar 29-11-2016
20 174/2015 | Thanu Lal E.E. HPPWD, Killar 29-11-2016
21 77/2015 Dev Raj E.E. HPPWD, Killar 29-11-2016
22 36/2014 Shubha Rani M.D. Sazler Electronics 29-11-2016
23 [ 323/2015 | Desh Raj E.E. HPPWD, Salooni 29-11-2016
24 |[212/2015 | Hem Raj E.E. HPPWD, Salooni 29-11-2016
25 346/2014 | Sunku Ram Dy. Director Agriculture Chamba 29-11-2016

By order,

Sd/-

Pr. Secretary (Lab. & Emp.).

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.

Ref: No. 614/ 2016

Sh. Virender Kumar s/o Sh. Sohan Lal, Village Nansai, P.O. Sidhpur, Tehsil Sarkaghat,

Distt. Mandi.

Versus

1. The Engineer-in-Chief HPPWD, Nirman Bhawan, Shimla.

...Petitioner.

2. The Executive Engineeer, HPPWD, Division Dharampur, Distt. Mandi, H.P.

05-11-2016 Present : None for the petitioner.

Sh. Sanjeev Singh Rana, Dy.D.A. for the respondents.

...Respondents.

Case called on several times but none has appeared on behalf of the petitioner despite due
knowledge. It is 11.20 A.M. Be awaited and put up after lunch hours.

(K.K.SHARMA),
Presiding Judge,

Labour Court-cum-Industrial
Tribunal, Kangra at Dharamshala, H.P.
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05-11-2016 Present : None for the petitioner.

Sh. Sanjeev Singh Rana, Dy.D.A. for the respondents.

Case has been called again several times but none has appeared on behalf of petitioner. It is
2.35 P.M. None appearance of petitioner today is indicative of the fact that he is not interested to
pursue present reference and accordingly reference is disposed of for non-prosecution.

Reference is answered in the aforesaid terms. The parties to bear their own costs.

Let copy of the Order/Award be sent to the appropriate government for information and
further necessary action/publication. The file, after completion be consigned to the records.

Announced:
05-11-2016

(K.K.SHARMA),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)
(CAMP AT CHAMBA)

Ref No. : 403/2015
Date of Institution : 10.09.2015
Date of Decision : 09.11.2016

Smt. Kamla Kumari w/o Shri Basant Singh, r/o Village Kuthal, P.O. Sach, Tehsil Churah,
District Chamba, H.P. ...Petitioner.

Versus

Executive Engineer, [.&P.H./H.P.P.W.D. Division Killar, Tehsil Pangi, District Chamba,
H.P. ...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner  : Sh. I.S. Jaryal, AR
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication:

“Whether the industrial dispute raised by the worker Smt. Kamla Kumari W/O Shri Basant
Singh, R/O Village Kuthal, P.O. Sach, Tehsil Churah, District Chamba, H.P. before the
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Executive Engineer, I« PH/HPPWD Division, Killar, Tehsil Pangi, District Chamba, H.P.
vide demand notice dated 23.10.2011 regarding her alleged illegal termination of services
during September, 2003 suffers from delay and latches? If not, Whether termination of the
services of Smt. Kamla Kumari W/O Shri Basant Singh, R/O Village Kuthal, P.O. Sach,
Tehsil Churah, District Chamba, H.P. by the Executive Engineer, I&PH/HPPWD Division,
Killar, Tehsil Pangi, District Chamba, H.P. during September, 2003 without complying the
provisions of the Industrial Disputes Act, 1947, is legal and justified? If not, what amount of
back wages, seniority, past service benefits and compensation the above aggrieved
workman is entitled to from the above employer?”

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim

3. Brief facts leading to institution of the present claim petition by the petitioner above
named reveal that she had been initially engaged as daily waged beldar on muster roll basis in the
month of June, 1994 who continuously worked till September, 2003 in IPH Sub Division, Killar.
Averments made in the petition further revealed that petitioner had worked for 160 days in each
calendar year as prescribed for tribal area of Pangi Tehsil District Chamba and became eligible for
continuous service envisaged under statutory provisions of Section 25-B of the Industrial Disputes
Act, 1947 (hereinafter referred to as 'the Act' for brevity). Averments made in the petition revealed
that the services of petitioner had interrupted by way of intermittent/artificial breaks given by the
respondent/department deliberately and as such breaks are required to be counted as continuous
services for the purposes of calculation of 160 days so as for the applicability of Section 25-B of
the Act. The grievance of petitioner remains that respondent/department had terminated/
disengaged petitioner from daily wage service in the end of September, 2003 by an oral order
without any reason whereas several other co-workers who were junior to petitioner had been
retained on muster roll and thus the action of respondent/department was stated to be unjustified
and malafide. It is alleged that seniority list of daily wage workers working under the respondent
had not been circulated till termination/retrenchment of the petitioner and while retrenching the
services of petitioner, even principle of 'Last come First go' had not been followed by the
department/respondent. The petitioner has named 27 persons who were junior to petitioner and
joined service from 1st August, 1997 to 1st September, 2007. In the end of month of September,
2003 when the services of petitioner were terminated by way of oral order, she was not served with
one month notice of retrenchment and at the same time one month's wages in lieu of notice period
had also not been paid to her and for said reason termination of the services of petitioner was prima
facie illegal and unwarranted. The claimant/petitioner claimed that she had spotless service record
who never been charge-sheeted for any act of indiscipline or negligence or her conduct and even at
the time of verbal termination, no charge-sheet had been served upon her and the at the same time,
no opportunity of hearing had been afforded to her. The petitioner also alleges that she has
remained unemployed ever since her illegal termination from month of September, 2003 till the
date of institution of present claim petition who had been nowhere gainfully employed and was
thus entitled for full back wages. Accordingly alleging respondent to have committed violation of
statutory provision of Section 25-F, Section 25-G and Section 25-H of the Industrial Disputes Act,
1947 and Article 14 and 16 of Constitution of India, the petitioner prays for setting aside oral order
of termination/retrenchment by the respondent in the month of September, 2003. She further prayed
for reinstatement in service w.e.f. month of September, 2003 along-with back wages, seniority
including continuity in service as petitioner has remained unemployed since the date of her illegal
termination. The petitioner has also prayed that period of intermittent/fictional breaks given time
and again during entire service of petitioner between June, 1994 to September, 2003 be counted
160 days continuous service and regularization of the service of petitioner w.e.f. 01.01.2002 having
completed 8 years of service and per the policy of HP Govt. in pursuance to judgment of Hon'ble
Apex Court titled as Rakesh Kumar vs. State of H.P. and to any other relief petitioner is entitled.



IS0, fEHTerel Ua¥l, 28 HRaR!, 2017 /9 BI[H, 1938 7781

4. The respondent contested claim petition, filed reply inter-alia taken preliminary
objections of maintainability, claim petition being bad on account of delay and laches. On merits
denied that petitioner had worked for more than 160 days in each calendar year rather clarified by
stating that petitioner was engaged as daily waged beldar in 1994 who remained engaged till 2003
but had worked intermittently as petitioner used to come and attend the work at her own sweet will
and convenience. Relying upon the mandays chart, it has been categorically pleaded by the
respondent that petitioner had not completed 160 days in each calendar year as required for tribal
area of Pangi Tehsil. Allegations of fictional breaks given by respondent to the petitioner have been
denied. In so far as engagement of persons junior to petitioner mentioned at serial nos. 1 to 24 and
26 in para no. 4 of the claim petition were appointed as per order of Labour Court and at serial nos.
25 & 27 as harness case. On the plea of termination of service of petitioner, respondent specifically
alleges that petitioner had left the job at her own will therefore serving of notice or pay in lieu
thereof was not required. Reiterating its stand respondent has maintained that petitioner had left the
work of her own sweet will and the persons mentioned in para no.4 are stated to have engaged as
per direction of the Labour Court-cum-Industrial Tribunal Dharamshala as harness case. It is also
contended that if petitioner had been terminated in 2003 she would have definitely raised industrial
dispute immediately and that after seven years petitioner is stated to be agitating the matter which is
bad on account of delay and laches. It is also contended that since the services of petitioner had not
been terminated by the respondent, question of issuance of notice or wages in lieu thereof did not
arise and at the same time, there was no necessity for charge-sheet or issuing any notice of
petitioner after her termination. It is contended that petitioner was agriculturist and gainfully
employed and was thus not entitled for back wages.

5. The petitioner filed rejoinder, reiterated her stand as maintained in the claim petition.
Further asserted that provisions of Limitation Act did not eclipse the claim of petitioner in totality
besides allegation of violation of principle of 'Last come First go' was specifically denied.

6. In order to prove her case, petitioner had examined herself as PW1 tendered/proved her
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, Ex. PW1/B to PW1/L mandays charts of junior
workers and closed evidence. On the other hand, repudiating the evidence led by the petitioner,
respondent examined RW1 Shri Bal Krishan Kapil, the then Executive Engineer, HPPWD Division
Killar as RW1 tendered/proved mandays chart of petitioner Ex. RW1/B, mandays chart of other co-
workers Ex. RW1/C, Ex. RW1/D1 to Ex. RWI1/D21 copy of orders/awards and closed the
evidence.

7. 1 have heard the ld. Authorized Representative of petitioner and 1d. Dy. D.A.
representing respondent, gone through records of the case carefully relevant for disposed of this
case.

8. From the contentions raised, following issues were framed on 17.12.2015 for

determination which are as under :

1.  Whether the industrial dispute raised by petitioner vide demand notice dated
23.10.2011 qua her termination of service during September, 2003 by respondent
suffers from the vice of delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of the services of petitioner by the respondent w.e.f.
September, 2003 is/was illegal and unjustified as alleged? ...OPP.

3. If issue no.l or issue no.2 or both are proved in affirmative, to what service
benefits the petitioner is entitled to? ...OPP.

4. Whether the claim petition is not maintainable in the present form as alleged? ... OPR.
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Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No.1 : Yes

Issue No.2 : Yes

Issue No.3 : Discussed

Issue No.4 : No

Relief. Petition is partly allowed awarding compensation Rs.75,000/- per operative

part of award.
REASONS FOR FINDINGS
ISSUES NO.1, 2 AND 3

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. Relationship of petitioner having been engaged as daily waged beldar by respondent
on muster roll basis in the month of June, 1994 who continuously worked till 2003 at [IPH/HPPWD
Sub Division Killar is not in dispute. Admittedly, petitioner was engaged without any written order
or settlement of terms and conditions by the respondent. It is equally not in dispute that no written
order was passed while terminating service of the petitioner as claim of respondent remains that it
had not retrenched petitioner from service who had abandoned the job of her own and used to work
intermittently as per her own wish and convenience. Admittedly, the reference of appropriate govt.
does not relate to plea of fictional breaks but only with regard to petitioner's termination from
service. In the backdrop of foregoing admitted facts on record, claim of petitioner requires to be
adjudicated with a view to determine if petitioner is entitled for relief of reinstatement and back
wages along-with seniority and past service benefits and compensation as claimed by him.

12. Stepping into witness box as PW1 has sworn in affidavit Ex. PW1/A reiterating and
reaffirming her pleadings as stipulated in claim petition. In her affidavit she has claimed to have
worked with the respondent/department for more than 160 days in Pangi Sub Division Chamba
District and remained engaged from June, 1994 to September, 2003. She has also stated on oath
that no notice under Section 25-F of the Act was given by the respondent before terminating her
service and at the same time no compensation in lieu thereof notice period was paid to her and thus
her termination was illegal and void entitling petitioner benefit of reinstatement of service with full
back wages and all the other consequential service benefits. The petitioner has further alleged on
oath that respondent/department after terminating her services in September, 2003 by oral order had
engaged several co-workers who were junior to petitioner were retained in service. Not only this,
the persons who were junior to petitioner are stated to have been regularized in service and thus
respondent had not followed the mandate of Sections 25-G and 25-H of the Act which was
obligatory on its part. The case of petitioner also remains that she had served respondent with due
diligence and had spotless service record as respondent/department had never called any
explanation or raised charge-sheet against her but even while retrenching petitioner from service,
no notice was given. The petitioner has also explained reason for not approaching the authorities
under Labour Act and thereafter before this Tribunal, as there existed no road between Chamba
town to Pangi Tehsil till 2011 and petitioner had moved before the Labour Officer raising demand
notice consequent upon which a failure report was submitted and as the Labour Commissioner did
not make reference for industrial dispute raised by petitioner, the petitioner had moved before the
Hon'able High Court by filing CWP where direction was passed for making reference to the Labour
Court due to which delay had occurred and same was satisfactorily explained.
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13. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from her duty as also reflected in mandays chart Ex.
RWI1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after September, 2003.
No reason whatsoever has been assigned for such any action or omission on the part of respondent
in not initiating any departmental proceedings or making correspondence calling upon the
petitioner to join service. This prima facie belies the stand taken by the respondent as abandonment
has to be proved like any other fact in issue. The petitioner, on the other hand, as PW1 in cross-
examination has specifically denied that she used to leave the job in between and attended the work
intermittently rather she has claimed that intermit breaks had been deliberately given to her by the
respondent in the service record of petitioner so that petitioner did not complete 160 days of work
as required for Pangi Tehsil area and also for applicability of Section 25-B of the Act. As such, in
absence of any specific and reliable evidence led by respondent, it would be unsafe to hold that
respondent had established plea of abandonment.

14. A bare glance on the mandays chart Ex. RW1/B would reveal that petitioner had worked
for 146 days in the year 1994, 10 days in 1995, 122 days in 2000, 99 days in 2001, 77 days in 2002
and 108 days in 2003 and thus a total of her service in 1994 to 2003 in 6 years she had worked for
562 days in her entire service period. Be it noticed that she had not worked for more than 160 days
and as there is no reference from the Labour Commissioner, Shimla on the point of artificial breaks,
this court is to confine its findings only with regard to alleged illegal termination. It is evident from
mandays chart Ex. RW1/B that in the year 2003 the petitioner had merely worked for 108 days and
thus immediately in preceding 12 calendar months from the month of termination of petitioner had
not rendered service of 160 days so as to meet requirement of law of having continuous service of
one year and thus it was not at all required from respondent to have issued a notice envisaged under
Section 25-F of the Act. As such, the respondent is held to have not violated the provisions of
Section 25-F of the Act.

15. Ld. Authorized Representative for petitioner has contended with vehemence that large
number of workers who were junior to petitioner had been appointed from 01.8.1997 to 07.9.1999
and these workers have been retained in service and regularized. The grievance of petitioner
remains that principle of 'Last come First go' was not followed as the juniors were retained and
services of petitioner despite being senior was terminated without any valid reason. Ex. PW1/B, Ex.
PW1/C, Ex. PW1/D are the year-wise mandays of daily waged workers who were junior to the
petitioner and had joined in the year 2000 or thereafter whereas Ex. PWI1/E to Ex. PWI1/L are the
mandays chart of other co-workers. All of these co-workers shown in Ex. PW1/C the year-wise
mandays details of workers of Division HPPWD Killar were certainly junior to petitioner who were
given sufficient work existing in those years more than 200 days in a year whereas the petitioner
had been not given muster roll for the whole month. Ex. RW1/C also established that all the co-
workers shown in this document have worked for more than 160 days in most of the years although
they were junior to petitioner. Evidently, there is no iota of evidence of respondent establishing that
petitioner was called upon to join for service at any time after September, 2003 even at the time
when junior persons were reengaged. That being so the respondent had certainly violated the
provisions of Section 25-G of the Act as the juniors workers mentioned in para no.3 of the affidavit
were retained whereas petitioner was senior from these co-workers having joined service in 1994
was terminated and even thereafter respondent omitted to afford opportunity to petitioner for
reemployment for work which also violates the provisions of Section 25-H of the Act. Ld.
Authorized Representative for petitioner has placed reliance upon judgment of Central Bank of
India vs. S. Satyam, 1996 (5) SCC 419 in which Hon'ble Apex Court has held that for the
applicability of Section 25-G and 25-H of the Act, there was no necessity of claimant/petitioner to
have worked for 240 days as in case of provisions of Section 25-F of the Act.
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16. Repudiating claim of petitioner, the respondent, on the other hand, has made futile
attempt to justify engagement of junior workers and their retention in service on the basis of orders
of Labour Court-cum-Industrial Tribunal as well as Hon'ble High Court of H.P. as reflected in Ex.
RW1/D1 to Ex RW1/D21. These judgments/orders have been gone through which revealed that
respondent had wrongly terminated the services of those claimant/petitioner and for said reasons
they were directed to be reinstated. Thus, plea that persons were directed to be appointed in
pursuance to awards/orders Ext. Rw1/D1 to Ex. RW1/D21 were primarily on the basis of court
orders would not defeat the claim of the petitioner as status of these person being junior to
petitioner does not get negatived. As such, even when petitioner is proved to have not worked for
more than 160 days in preceding 8 years which entitled her for regularization of her service per
government policy, yet respondent is not absolved from its accountability of provisions of Section
25-G and 25-H of the Act and as such it is held that respondent had violated the provisions of
Sections 25-G and 25-H of the Industrial Disputes Act.

17. Ld. Authorized Representative for petitioner has contended that after petitioner's
termination in September, 2003, she had remained unemployed and was not earning anything
thereafter as such was entitled for full back wages. Repudiating the arguments of 1d. Authorized
Representative of petitioner, Id. Dy. D.A. for the State has taken this court through cross-
examination of the petitioner who has admitted that she had cultivatable land with her and also
worked a private labourer. Thus, plea of having remained not gainfully employed gets belied
admission of petitioner in cross-examination in which she had maintained that she had been earning
from agricultural land as well as she has been working as daily wager privately. Reliance has been
placed on the judgment of Hon'ble Apex Court North East Karnataka Road Transport Corporation
vs. M. Nagangouda (2007) 10 SCC 765 in which Division Bench comprising of Justice A.R.
Lakshmanan and Justice Altamas Kabir had held that 'term gainfully employment would also
include self employment wherefrom income is generated. It was income either from employment in
an establishment or from self employment merely differentiates the sources from which income is
generated, the end use being the same’. Applying the ratio of judgment of 2007 (supra) to this case
since the petitioner was earning from her agricultural and manual pursuits, the same were sufficient
to maintain her and her family. It is thus held that petitioner was gainfully employed. Be it stated
here that Hon'ble Apex Court in Deepali Gundu Surwase’s case has held that the Labour Court was
not justified in holding that merely because the respondent was receiving agriculture income, she
cannot be treated to be engaged in gainful employment. Since the petitioner had income from
agriculture pursuits for her livelihood it cannot be stated that petitioner was not gainfully employed
and thus would not be entitled full back wages. In view of the forgoing discussion, it is held that the
relationship of workman and employer existed between petitioner and respondent and that
petitioner was illegally retrenched without compliance of Section 25-G and Section 25-H of the Act
although remained gainfully employed after her retrenchment. Thus, applying the ratio of judgment
of Hon'ble Apex Court (2007 supra), it may not be erroneous to hold that petitioner was gainfully
employed and thus would be not entitled for back wages for the period she was out of job on being
terminated by the respondent.

18. Lastly, Ld. Dy. D.A. for State has contended with vehemence that there is inordinate
and explained delay which disentitles petitioner relief claimed for by him. On the other hand, 1d.
Authorized Representative for the petitioner has relied upon the judgment of Hon'ble Apex Court
titled Raghubir Singh vs. General Manager, Haryana Roadways, Hissar reported in 2014 Lab IC
4266 (SC) and the relevant paras of the judgment are produced below for reference:

“12. Therefore, in our considered view, the observations made by this Court in the
Rajasthan State Agriculture Marketing Board case (supra) upon which the learned
Additional Advocate General for the State of Haryana has placed reliance cannot be applied
to the fact situation of the case on hand, for the reason that the Labour Court has



IS0, fEHTerel Ua¥l, 28 HRaR!, 2017 /9 BI[H, 1938 7785

erroneously rejected the reference without judiciously considering all the relevant factors of
the case particularly the points of dispute referred to it and answered the 2nd issue regarding
the reference being barred by limitation but not on the merits of the case. The said decision
has no application to the fact situation and also for the reason the catena of decisions of this
Court referred to supra, wherein this Court has categorically held that the provisions of
Limitation Act under Article 137 has no application to make reference by the appropriate
government to the Labour Court/Industrial Tribunal for adjudication of existing industrial
dispute between workmen and the employer.

13. In the case on hand, no doubt there is a delay in raising the dispute by the appellant;
the Labour Court nevertheless has the power to mould the relief accordingly. At the time of
adjudication, if the dispute referred to the Labour Court is not adjudicated by it, it does not
mean that the dispute ceases to exist. The appropriate government in exercise of its statutory
power under Section 10(1)(c) of the Act can refer the industrial dispute, between the parties,
at any time, to either the jurisdictional Labour Court/Industrial Tribunal as interpreted by
this Court in the Avon Services case referred to supra. Therefore, the State Government has
rightly exercised its power under Section 10(1)(c) of the Act and referred the points of
dispute to the Labour Court as the same are in accordance with the law laid down by this
Court in Avon Services & Sapan Kumar Pandit cases referred to supra.

14. Further, the workman cannot be denied to seek relief only on the ground of delay in
raising the dispute as held in the case of S.M. Nilajkar & Ors. v. Telecom District Manager,
Karnataka[4] it was held by this Court as follows—

“17. It was submitted on behalf of the respondent that on account of delay in raising the
dispute by the appellants the High Court was justified in denying relief to the appellants.
We cannot agree...... In Ratan Chandra Sammanta and Ors. v. Union of India and Ors.
(supra)1993 AIR SCW 2214, it was held that a casual labourer retrenched by the employer
deprives herself of remedy available in law by delay itself, lapse of time results in losing the
remedy and the right as well. The delay would certainly be fatal if it has resulted in material
evidence relevant to adjudication being lost and rendered not available. However, we do not
think that the delay in the case at hand has been so culpable as to disentitle the appellants
for any relief.....” (Emphasis laid by the Court) In view of the legal principles laid down by
this Court in the above judgment, the reference of the industrial dispute made in the case on
hand by the State Government to the Labour Court to adjudicate the existing industrial
dispute between the parties was made within a reasonable time, considering the
circumstances in which the workman was placed, firstly, as there was a criminal case
pending against her and secondly, the respondent had assured the workman that she would
be reinstated after her acquittal from the criminal case. Moreover, it is reasonable to
adjudicate the industrial dispute in spite of the delay in raising and referring the matter,
since there is no mention of any loss or unavailability of material evidence due to the delay.
Thus, we do not consider the delay in raising the industrial dispute and referring the same to
the Labour Court for adjudication as gravely erroneous and it does not debar the workman
from claiming rightful relief from her employer.

15. In the case of Ajaib Singh v. The Sirhind Co-Operative Marketing Cum- Processing
Service Society Limited & Anr.[5] this Court has opined that relief cannot be denied to the
workman merely on the ground of delay, stating that:-

“10. It follows, therefore, that the provisions of Article 137 of the Schedule to Limitation
Act, 1963 are not applicable to the proceedings under the act and that the relief under it
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cannot be denied to the workman merely on the ground of delay. The plea of delay if raised
by the employer is required to be proved as a matter of fact by showing the real prejudice
and not as a merely hypothetical defence. No reference to the labour court can be generally
questioned on the ground of delay alone. Even in a case where the delay in shown to be
existing, the tribunal, labour court or board, dealing with the case can appropriately mould
the relief by declining to grant back wages to the workman till the date she raised the
demand regarding her illegal retrenchment/termination or dismissal. The Court may also in
appropriate cases direct the payment of part of the back wages instead of full back
wages.....” (Emphasis laid by the Court)

16. Hence, we are of the opinion, having regard to the fact and circumstances of the case
that there is no delay or latches on the part of the workman from the date of her acquittal in
the criminal case. Thereafter, upon failure of the respondent in adhering to the assurance
given to the workman that she would be reinstated after her acquittal from the criminal case,
the workman approached the conciliation officer and the State Government to make a
reference to the Labour Court for adjudication of the dispute with regard to the order of
dismissal passed by the respondent. Keeping in mind the date of acquittal of the appellant
and the date on which she approached the conciliation officer by raising the dispute, since
the respondent had not adhered to its assurance, the State Government had rightly referred
the dispute for its adjudication. Therefore it cannot be said that there was a delay on the part
of the appellant in raising the dispute and getting it referred to the Labour Court by the State
Government.

17. Further, the Labour Court on an erroneous assumption of law framed the additional
issue regarding the limitation in raising the dispute and its reference by the State
Government to the Labour Court. Thus, the Labour Court has ignored the legal principles
laid down by this Court in the cases referred to supra. The award passed by the Labour
Court was accepted erroneously by both the learned single Judge and the Division Bench of
the High Court by dismissing the Civil Writ Petition & the Letters Patent Appeal without
examining the case in its proper perspective, keeping in view the power of the State
Government under Section 10(1)(c) and the object and intendment of the Act. Not
adjudicating the existing industrial dispute on merits between the parties referred to it may
lead to disruption of industrial peace and harmony, which is the foremost important aspect
in Industrial Jurisprudence as the same would affect the public interest at large.

19. Ld. counsel representing respondent department has also contended with vehemence
that claim petition is barred by limitation on account of delay and laches. It has been pointed that
termination of petitioner in this case took place on 2003 and the industrial dispute was raised after
several years of retrenchment. Repudiating the argument by 1d. counsel, 1d. AR for the petitioner
has placed reliance upon judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P. (Bhatag
Ram’s case) in which it has been held that delay in raising dispute may be considered by court at
the time of granting final relief however in various other judgments even longer delay has been
condoned. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007 (HP) 1160,
delay of more than 10 years was condoned besides Hon'ble High Court has held that principle of
Limitation Act is not applicable to the industrial dispute. Similar view was taken by Hon'ble Apex
Court in Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation Act, 1963 did
not apply to the proceeding under the Industrial Disputes Act.

20. Relying upon the aforestated judgment, it has been contended that claim of petitioner
cannot be defeated on the point of delay and laches. Repudiating arguments advanced by Id.
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Authorized Representative for petitioner, 1d. Dy. D.A. has placed reliance upon the judgment of
Hon'ble Apex Court titled as Assistant Engineer, Rajasthan State Agriculture Marketing Board,
Sub-Division Kota and Mohan Lal [2013 (139) FLR 125], the relevant para of the judgment are
produced below for reference:

Industrial Disputes Act, 1947-Sections 25-F and 10-Limitation Act, 1963- Section
5-Industrial dispute-Termination of service-Finding of Lboaur Court that workman had
completed 240 days in calander year and her termination was in violation o section 25-F of
the [.D.Act- Wrokman worked from 1.11.1984 to 17.2.1986 in all 286 days during
employment. her services terminated on 18.2.1986. Industrial dispute raised after 6 years of
termination. Admitted delay of 6 years not kept in view by the Labour Court-Judicial
discretion exercised by the Labour Court flawed and unsustainable. Reinstatement of the
workman not the appropriate relief. In lieu of reinstatement compensation of Rs.one lac
directed to be paid to the workman by the appellant-employer within six weeks failing
which interest (@ workman 9% p.a. will be payable. [Paras 21 and 22]

Limitation Act, 1963. Section 5-Industrial Disputes Act, 1947-Section 25-F-Termination of
service-Industrial dispute raised after six years-Limitation Act not applicable to reference
made under the I.D. Act-Delay in raising industrial disputes definitely an important
circumstances which the Labour Court must keep in view before granting relief”.

I have gone through the rival contention of the 1d. Authorized Representative as well as 1d.
Dy. D.A. for State. Keeping in view the mandate of Hon'ble Apex Court in various judgments
referred to above it is held that delay in raising industrial dispute is definitely an important
circumstance and court has to keep in mind while exercising discretion. In para nos. 20 and 21 of
judgment 2013 supra has referred to Gitam Singh’s case reported in 2013 (136) FLR 893 (SC)
titled as Assistant Engineer Rajasthan Development Corporation and another vs. Geetam Singh
observing that before exercising its judicial discretion, the Labour Court has to keep in view all
relevant factors including the mode and manner of appointment, nature of employment, length of
service, the ground on which termination has been set aside and the delay in raising industrial
dispute before grant of relief in an industrial dispute. It was observed by the Hon'ble Apex Court in
judgment (2013 supra) before that workman had worked for 286 days and had raised industrial
dispute in 1992 whereas his services have been terminated in 1986 and he raised industrial dispute
after six years. The Hon'ble Apex Court has held that though compensation awarded by Single
Judge of the Hon'ble High Court was too low and liable to be enhanced by the Division Bench but
surely reinstatement of the workman in the facts and circumstances is not the appropriate relief and
thus Hon'ble Apex Court awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum if
the respondent failed to make payment of compensation within six weeks from the date of
judgment. In the case in hand before this court factors which have weighed are that the petitioner in
all remained engaged for about 6 years and actually worked for 562 days as per mandays chart on
record and that the services of petitioner were disengaged in September, 2003 who worked as non
skilled worker and had raised industrial dispute by issuance of demand notice after about eight
years i.e. demand notice was given on 23.10.2011. It is also pertinent to mention here that
petitioner on the date of filing claim petition was ageing 42 years who has sufficient spell of life to
work and earn her livelihood. Taking into consideration factors mentioned above in pursuance to
judgments of Hon'ble Apex Court petitioner would not be entitled either for reinstatement or for
back wages but compensation a lump-sum would be appropriate relief in view of judgment 2013
(139) FLR 25 (SC). The judgments relied upon by Id. Authorized Representative for petitioner on
the matter of delay and laches is more or less settled law that claim of the petitioner could not be
solely declined on the ground of delay and laches. Similarly, judgment of Hon'ble Apex Court in
2014 titled as Raghubir Singh’s case also does not come to the rescue of the petitioner as in this
judgment also the Hon'ble Apex Court has reiterated the mandate as given by the Hon'ble Apex
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Court in previous judgment in the year 2013 i.e. Assistant Engineer, Rajasthan State Agriculture
Marketing Board, Sub-Division Kota and Mohan Lal’s case. Similar view was reiterated by the
Hon'ble Apex Court in judgment titled as Vice Chancellor, Lucknow University, Lucknow, Uttar
Pradesh v. Akhilesh Kumar Khare & another reported in AIR 2015 SC 3473.

21. In view of foregoing discussion, a lump-sum compensation of Rs.75,000/- (Rupees
seventy five thousand only) would be an appropriate relief to which the petitioner is entitled in the
facts and circumstances of the case as stated above. It is further made clear that amount of
compensation shall be paid within four months from the date of Award failing which the petitioner
would be entitled for interest @ 9% per annum from date of Award and its realization. Issues no.
1,2 and 3 are answered accordingly.

ISSUE NO.4

22. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

RELIEF

23. As sequel to my findings on foregoing issues, the respondent is hereby directed to pay
the compensation of Rs.75,000/- (Rupees seventy five thousand only) to the petitioner in lieu of the
reinstatement in services as well as the other consequential service benefits. Amount of
compensation so awarded shall be paid by the respondent to the petitioner within four months from
today failing which the respondent shall be liable to pay the interest @ 9% per annum on the said
amount from the date of award till the date of its realization. In the peculiar circumstances of the
case, the parties are left to bear their own costs.

24. The reference is answered in the aforesaid terms.

25. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

26. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 9th day of November, 2016.

(K.K. SHARMA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)
(CAMP AT CHAMBA)

Ref No. : 406/2015
Date of Institution : 10.09.2015
Date of Decision : 09.11.2016

Smt. Kami Devi w/o Shri Bhim Singh, r/o Village and Post Office Rei, Tehsil Pangi,
District Chamba, H.P. ...Petitioner.
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Versus

Executive Engineer, [.&P.H./H.P.P.W.D. Division Killar, Tehsil Pangi, District Chamba,
H.P. ...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner : Sh. I.S. Jaryal, AR
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication:

“Whether the industrial dispute raised by the worker Smt. Kami Devi W/O Shri Bhim
Singh, R/O Village and Post Office Rei, Tehsil Pangi, District Chamba, H.P. before the
Executive Engineer, I« PH/HPPWD Division, Killar, Tehsil Pangi, District Chamba, H.P.
vide demand notice dated 27.08.2012 regarding her alleged illegal termination of services
during September, 2004 suffers from delay and latches? If not, Whether termination of the
services of Smt. Kami Devi W/O Shri Bhim Singh, R/O Village and Post Office Rei, Tehsil
Pangi, District Chamba, H.P. by the Executive Engineer, I&KPH/HPPWD Division, Killar,
Tehsil Pangi, District Chamba, H.P. during September, 2004 without complying the
provisions of the Industrial Disputes Act, 1947, is legal and justified? If not, what amount of
back wages, seniority, past service benefits and compensation the above aggrieved
workman is entitled to from the above employer?”’

2. On receipt of reference from appropriate government, notices were issued to the
parties in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts leading to institution of the present claim petition by the petitioner above
named reveal that she had been initially engaged as daily waged beldar on muster roll basis in the
month of May, 1997 who continuously worked till September, 2004 with the respondent/
department. Averments made in the petition further revealed that petitioner had worked for 160
days in each calendar year as prescribed for tribal area of Pangi Tehsil District Chamba and became
eligible for continuous service envisaged under statutory provisions of Section 25-B of the
Industrial Disputes Act, 1947 (hereinafter referred to as 'the Act' for brevity). Averments made in
the petition revealed that the services of petitioner had interrupted by way of intermittent/artificial
breaks given by the respondent/department deliberately and as such breaks are required to be
counted as continuous services for the purposes of calculation of 160 days so as for the
applicability of Section 25-B of the Act. The grievance of petitioner remains that respondent/
department had terminated/disengaged petitioner from daily wage service in the end of September,
2004 by an oral order without any reason whereas several other co-workers who were junior to
petitioner had been retained on muster roll and thus the action of respondent/department was stated
to be unjustified and malafide. It is alleged that seniority list of daily wage workers working under
the respondent had not been circulated till termination/retrenchment of the petitioner and while
retrenching the services of petitioner, even principle of 'Last come First go' had not been followed
by the department/respondent. The petitioner has named 27 persons who were junior to petitioner
and joined service from 1st August, 1997 to 1st September, 2007. In the end of month of
September, 2004 when the services of petitioner were terminated by way of oral order, she was not
served with one month notice of retrenchment and at the same time one month's wages in lieu of
notice period had also not been paid to her and for said reason termination of the services of
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petitioner was prima facie illegal and unwarranted. The claimant/petitioner claimed that she had
spotless service record who never been charge-sheeted for any act of indiscipline or negligence or
her conduct and even at the time of verbal termination, no charge-sheet had been served upon her
and the at the same time, no opportunity of hearing had been afforded to her. The petitioner also
alleges that she has remained unemployed ever since her illegal termination from month of
September, 2004 till the date of institution of present claim petition who had been nowhere
gainfully employed and was thus entitled for full back wages. Accordingly alleging respondent to
have committed violation of statutory provision of Section 25-F, Section 25-G and Section 25-H of
the Industrial Disputes Act, 1947 and Article 14 and 16 of Constitution of India, the petitioner
prays for setting aside oral order of termination/retrenchment by the respondent in the month of
September, 2004. She further prayed for reinstatement in service w.e.f. month of September, 2004
along-with back wages, seniority including continuity in service as petitioner has remained
unemployed since the date of her illegal termination. The petitioner has also prayed that period of
intermittent/fictional breaks given time and again during entire service of petitioner between May,
1997 to September, 2004 be counted 160 days continuous service and regularization of the service
of petitioner w.e.f. 01.01.2005 having completed 8 years of service and per the policy of HP Govt.
in pursuance to judgment of Hon'ble Apex Court titled as Rakesh Kumar vs. State of H.P. and to
any other relief petitioner is entitled.

4. The respondent contested claim petition, filed reply inter-alia taken preliminary
objections of maintainability, claim petition being bad on account of delay and laches. On merits
denied that petitioner had worked for more than 160 days in each calendar year rather clarified by
stating that petitioner was engaged as daily waged beldar in 1997 who remained engaged till 2004
but had worked intermittently as petitioner used to come and attend the work at her own sweet will
and convenience. Relying upon the mandays chart, it has been categorically pleaded by the
respondent that petitioner had not completed 160 days in each calendar year as required for tribal
area of Pangi Tehsil. Allegations of fictional breaks given by respondent to the petitioner have been
denied. In so far as engagement of persons junior to petitioner mentioned at serial nos. 1 to 24 and
26 in para no. 4 of the claim petition were appointed as per order of Labour Court and at serial nos.
25 & 27 as harness case. On the plea of termination of service of petitioner, respondent specifically
alleges that petitioner had left the job at her own will therefore serving of notice or pay in lieu
thereof was not required. Reiterating its stand respondent has maintained that petitioner had left the
work of her own sweet will and the persons mentioned in para no.4 are stated to have engaged as
per direction of the Labour Court-cum-Industrial Tribunal Dharamshala as harness case. It is also
contended that if etitioner had been terminated in 2004 she would have definitely raised industrial
dispute immediately and that after seven years petitioner is stated to be agitating the matter which is
bad on account of delay and laches. It is also contended that since the services of petitioner had not
been terminated by the respondent, question of issuance of notice or wages in lieu thereof did not
arise and at the same time, there was no necessity for charge-sheet or issuing any notice of
petitioner after her termination. It is contended that petitioner was agriculturist and gainfully
employed and was thus not entitled for back wages.

5. The petitioner filed rejoinder, reiterated her stand as maintained in the claim petition.
Further asserted that provisions of Limitation Act did not eclipse the claim of petitioner in totality
besides allegation of violation of principle of 'Last come First go' was specifically denied.

6. In order to prove her case, petitioner had examined herself as PW1 tendered/proved her
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, Ex. PW1/B to PW1/L mandays charts of junior
workers and closed evidence. On the other hand, repudiating the evidence led by the petitioner,
respondent examined RW1 Shri Bal Krishan Kapil, the then Executive Engineer, HPPWD Division
Killar as RW1 tendered/proved mandays chart of petitioner Ex. RW1/B, mandays chart of other co-
workers Ex. RW1/C, Ex. RW1/D1 to Ex. RWI1/D21 copy of orders/awards and closed the
evidence.
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7. 1 have heard the ld. Authorized Representative of petitioner and ld. Dy. D.A.
representing respondent, gone through records of the case carefully relevant for disposed of this
case.

8. From the contentions raised, following issues were framed on 17.12.2015 for
determination which are as under :

1.  Whether the industrial dispute raised by petitioner vide demand notice dated
27.08.2012 qua her termination of service during September, 2004 by respondent
suffers from the vice of delay and laches as alleged? If so, its effect? ...OPP.

2.  Whether termination of the services of petitioner by the respondent w.e.f.
September, 2004 is/was illegal and unjustified as alleged? ...OPP.

3. If issue no.l or issue no.2 or both are proved in affirmative, to what service
benefits the petitioner is entitled to? ...OPP.

4. Whether the claim petition is not maintainable in the present form as alleged?
...OPR.

Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No.1 : Yes

Issue No.2 : Yes

Issue No.3 : Discussed

Issue No.4 : No

Relief. : Petition is partly allowed awarding compensation Rs.80,000/- per

operative part of award.
REASONS FOR FINDINGS
ISSUES NO.1, 2 AND 3

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. Relationship of petitioner having been engaged as daily waged beldar by respondent
on muster roll basis in the month of May, 1997 who continuously worked till 2004 at HPPWD Sub
Division Killar is not in dispute. Admittedly, petitioner was engaged without any written order or
settlement of terms and conditions by the respondent. It is equally not in dispute that no written
order was passed while terminating service of the petitioner as claim of respondent remains that it
had not retrenched petitioner from service who had abandoned the job of her own and used to work
intermittently as per her own wish and convenience. Admittedly, the reference of appropriate govt.
does not relate to plea of fictional breaks but only with regard to petitioner's termination from
service. In the backdrop of foregoing admitted facts on record, claim of petitioner requires to be
adjudicated with a view to determine if petitioner is entitled for relief of reinstatement and back
wages along-with seniority and past service benefits and compensation as claimed by him.

12. Stepping into witness box as PW1 has sworn in affidavit Ex. PW1/A reiterating and
reaffirming her pleadings as stipulated in claim petition. In her affidavit she has claimed to have
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worked with the respondent/department for more than 160 days in Pangi Sub Division Chamba
District and remained engaged from May, 1997 to September, 2004. She has also stated on oath
that no notice under Section 25-F of the Act was given by the respondent before terminating her
service and at the same time no compensation in lieu thereof notice period was paid to her and thus
her termination was illegal and void entitling petitioner benefit of reinstatement of service with full
back wages and all the other consequential service benefits. The petitioner has further alleged on
oath that respondent/department after terminating her services in September, 2004 by oral order had
engaged several co-workers who were junior to petitioner were retained in service. Not only this,
the persons who were junior to petitioner are stated to have been regularized in service and thus
respondent had not followed the mandate of Sections 25-G and 25-H of the Act which was
obligatory on its part. The case of petitioner also remains that she had served respondent with due
diligence and had spotless service record as respondent/department had never called any
explanation or raised charge-sheet against her but even while retrenching petitioner from service,
no notice was given. The petitioner has also explained reason for not approaching the authorities
under Labour Act and thereafter before this Tribunal, as there existed no road between Chamba
town to Pangi Tehsil till 2012 and petitioner had moved before the Labour Officer raising demand
notice consequent upon which a failure report was submitted and as the Labour Commissioner did
not make reference for industrial dispute raised by petitioner, the petitioner had moved before the
Hon'ble High Court by filing CWP where direction was passed for making reference to the Labour
Court due to which delay had occurred and same was satisfactorily explained.

13. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from her duty as also reflected in mandays chart Ex.
RWI1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after September, 2004.
No reason whatsoever has been assigned for such any action or omission on the part of respondent
in not initiating any departmental proceedings or making correspondence calling upon the
petitioner to join service. This prima facie belies the stand taken by the respondent as abandonment
has to be proved like any other fact in issue. The petitioner, on the other hand, as PW1 in cross-
examination has specifically denied that she used to leave the job in between and attended the work
intermittently rather she has claimed that intermit breaks had been deliberately given to her by the
respondent in the service record of petitioner so that petitioner did not complete 160 days of work
as required for Pangi Tehsil area and also for applicability of Section 25-B of the Act. As such, in
absence of any specific and reliable evidence led by respondent, it would be unsafe to hold that
respondent had established plea of abandonment.

14. A bare glance on the mandays chart Ex. RW1/B would reveal that petitioner had
worked for 36 days in the year 1997, 43 days in 1999, 75 days in 2000, 117.5 days in 2001, 141
days in 2002, 120 days in 2003 and 78 days in 2004 and thus a total of her service in 1997 to 2004
in 7 years she had worked for 610.5 days in her entire service period. Be it noticed that she had not
worked for more than 160 days and as there is no reference from the Labour Commissioner, Shimla
on the point of artificial breaks, this court is to confine its findings only with regard to alleged
illegal termination. It is evident from mandays chart Ex. RW1/B that in the year 2004 the petitioner
had merely worked for 78 days and thus immediately in preceding 12 calendar months from the
month of termination of petitioner had not rendered service of 160 days so as to meet requirement
of law of having continuous service of one year and thus it was not at all required from respondent
to have issued a notice envisaged under Section 25-F of the Act. As such, the respondent is held to
have not violated the provisions of Section 25-F of the Act.

15. Ld. Authorized Representative for petitioner has contended with vehemence that large
number of workers who were junior to petitioner had been appointed from 01.8.1997 to 07.9.1999
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and these workers have been retained in service and regularized. The grievance of petitioner
remains that principle of 'Last come First go' was not followed as the juniors were retained and
services of petitioner despite being senior was terminated without any valid reason. Ex. PW1/B, Ex.
PW1/C, Ex. PWI1/D are the year-wise mandays of daily waged workers who were junior to the
petitioner and had joined in the year 2000 or thereafter whereas Ex. PW1/E to Ex. PWI1/L are the
mandays chart of other co-workers. All of these co-workers shown in Ex. PW1/C the year-wise
mandays details of workers of Division HPPWD Killar were certainly junior to petitioner who were
given sufficient work existing in those years more than 200 days in a year whereas the petitioner
had been not given muster roll for the whole month. Ex. RW1/C also established that all the co-
workers shown in this document have worked for more than 160 days in most of the years although
they were junior to petitioner. Evidently, there is no iota of evidence of respondent establishing that
petitioner was called upon to join for service at any time after September, 2004 even at the time
when junior persons were reengaged. That being so the respondent had certainly violated the
provisions of Section 25-G of the Act as the juniors workers mentioned in para no.3 of the affidavit
were retained whereas petitioner was senior from these co-workers having joined service in 1997
was terminated and even thereafter respondent omitted to afford opportunity to petitioner for
reemployment for work which also violates the provisions of Section 25-H of the Act. Ld.
Authorized Representative for petitioner has placed reliance upon judgment of Central Bank of
India vs. S. Satyam, 1996 (5) SCC 419 in which Hon'ble Apex Court has held that for the
applicability of Section 25-G and 25-H of the Act, there was no necessity of claimant/petitioner to
have worked for 240 days as in case of provisions of Section 25-F of the Act.

16. Repudiating claim of petitioner, the respondent, on the other hand, has made futile
attempt to justify engagement of junior workers and their retention in service on the basis of orders
of Labour Court-cum-Industrial Tribunal as well as Hon'ble High Court of H.P. as reflected in Ex.
RW1/D1 to Ex RW1/D21. These judgments/orders have been gone through which revealed that
respondent had wrongly terminated the services of those claimant/petitioner and for said reasons
they were directed to be reinstated. Thus, plea that persons were directed to be appointed in
pursuance to awards/orders Ext. Rw1/D1 to Ex. RW1/D21 were primarily on the basis of court
orders would not defeat the claim of the petitioner as status of these person being junior to
petitioner does not get negatived. As such, even when petitioner is proved to have not worked for
more than 160 days in preceding 8 years which entitled her for regularization of her service per
government policy, yet respondent is not absolved from its accountability of provisions of Section
25-G and 25-H of the Act and as such it is held that respondent had violated the provisions of
Sections 25-G and 25-H of the Industrial Disputes Act.

17. Ld. Authorized Representative for petitioner has contended that after petitioner(]s
termination in September, 2004, she had remained unemployed and was not earning anything
thereafter as such was entitled for full back wages. Repudiating the arguments of 1d. Authorized
Representative of petitioner, 1d. Dy. D.A. for the State has taken this court through cross-
examination of the petitioner who has admitted that she had cultivatable land with her and also
worked a private labourer. Thus, plea of having remained not gainfully employed gets belied
admission of petitioner in cross-examination in which she had maintained that she had been earning
from agricultural land as well as she has been working as daily wager privately. Reliance has been
placed on the judgment of Hon'ble Apex Court North East Karnataka Road Transport Corporation
vs. M. Nagangouda (2007) 10 SCC 765 in which Division Bench comprising of Justice A.R.
Lakshmanan and Justice Altamas Kabir had held that 'term gainfully employment would also
include self employment wherefrom income is generated. It was income either from employment in
an establishment or from self employment merely differentiates the sources from which income is
generated, the end use being the same’. Applying the ratio of judgment of 2007 (supra) to this case
since the petitioner was earning from her agricultural and manual pursuits, the same were sufficient
to maintain her and her family. It is thus held that petitioner was gainfully employed. Be it stated
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here that Hon'ble Apex Court in Deepali Gundu Surwase’s case has held that the Labour Court was
not justified in holding that merely because the respondent was receiving agriculture income, she
cannot be treated to be engaged in gainful employment. Since the petitioner had income from
agriculture pursuits for her livelihood it cannot be stated that petitioner was not gainfully employed
and thus would not be entitled full back wages. In view of the forgoing discussion, it is held that the
relationship of workman and employer existed between petitioner and respondent and that
petitioner was illegally retrenched without compliance of Section 25-G and Section 25-H of the Act
although remained gainfully employed after her retrenchment. Thus, applying the ratio of judgment
of Hon'ble Apex Court (2007 supra), it may not be erroneous to hold that petitioner was gainfully
employed and thus would be not entitled for back wages for the period she was out of job on being
terminated by the respondent.

18. Lastly, Ld. Dy. D.A. for State has contended with vehemence that there is inordinate
and explained delay which disentitles petitioner relief claimed for by him. On the other hand, 1d.
Authorized Representative for the petitioner has relied upon the judgment of Hon'ble Apex Court
titled Raghubir Singh vs. General Manager, Haryana Roadways, Hissar reported in 2014 Lab IC
4266 (SC) and the relevant paras of the judgment are produced below for reference:

“12. Therefore, in our considered view, the observations made by this Court in the
Rajasthan State Agriculture Marketing Board case (supra) upon which the learned
Additional Advocate General for the State of Haryana has placed reliance cannot be applied
to the fact situation of the case on hand, for the reason that the Labour Court has
erroneously rejected the reference without judiciously considering all the relevant factors of
the case particularly the points of dispute referred to it and answered the 2nd issue regarding
the reference being barred by limitation but not on the merits of the case. The said decision
has no application to the fact situation and also for the reason the catena of decisions of this
Court referred to supra, wherein this Court has categorically held that the provisions of
Limitation Act under Article 137 has no application to make reference by the appropriate
government to the Labour Court/Industrial Tribunal for adjudication of existing industrial
dispute between workmen and the employer.

13. In the case on hand, no doubt there is a delay in raising the dispute by the appellant;
the Labour Court nevertheless has the power to mould the relief accordingly. At the time of
adjudication, if the dispute referred to the Labour Court is not adjudicated by it, it does not
mean that the dispute ceases to exist. The appropriate government in exercise of its statutory
power under Section 10(1)(c) of the Act can refer the industrial dispute, between the parties,
at any time, to either the jurisdictional Labour Court/Industrial Tribunal as interpreted by
this Court in the Avon Services case referred to supra. Therefore, the State Government has
rightly exercised its power under Section 10(1)(c) of the Act and referred the points of
dispute to the Labour Court as the same are in accordance with the law laid down by this
Court in Avon Services & Sapan Kumar Pandit cases referred to supra.

14. Further, the workman cannot be denied to seek relief only on the ground of delay in
raising the dispute as held in the case of S.M. Nilajkar & Ors. v. Telecom District Manager,
Karnataka[4] it was held by this Court as follows—

“17. It was submitted on behalf of the respondent that on account of delay in raising the
dispute by the appellants the High Court was justified in denying relief to the appellants.
We cannot agree...... In Ratan Chandra Sammanta and Ors. v. Union of India and Ors.
(supra)1993 AIR SCW 2214, it was held that a casual labourer retrenched by the employer
deprives herself of remedy available in law by delay itself, lapse of time results in losing the
remedy and the right as well. The delay would certainly be fatal if it has resulted in material
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evidence relevant to adjudication being lost and rendered not available. However, we do not
think that the delay in the case at hand has been so culpable as to disentitle the appellants
for any relief.....” (Emphasis laid by the Court) In view of the legal principles laid down by
this Court in the above judgment, the reference of the industrial dispute made in the case on
hand by the State Government to the Labour Court to adjudicate the existing industrial
dispute between the parties was made within a reasonable time, considering the
circumstances in which the workman was placed, firstly, as there was a criminal case
pending against her and secondly, the respondent had assured the workman that she would
be reinstated after her acquittal from the criminal case. Moreover, it is reasonable to
adjudicate the industrial dispute in spite of the delay in raising and referring the matter,
since there is no mention of any loss or unavailability of material evidence due to the delay.
Thus, we do not consider the delay in raising the industrial dispute and referring the same to
the Labour Court for adjudication as gravely erroneous and it does not debar the workman
from claiming rightful relief from her employer.

15. In the case of Ajaib Singh v. The Sirhind Co-Operative Marketing Cum- Processing
Service Society Limited & Anr.[5] this Court has opined that relief cannot be denied to the
workman merely on the ground of delay, stating that:—

“10. It follows, therefore, that the provisions of Article 137 of the Schedule to Limitation
Act, 1963 are not applicable to the proceedings under the act and that the relief under it
cannot be denied to the workman merely on the ground of delay. The plea of delay if raised
by the employer is required to be proved as a matter of fact by showing the real prejudice
and not as a merely hypothetical defence. No reference to the labour court can be generally
questioned on the ground of delay alone. Even in a case where the delay in shown to be
existing, the tribunal, labour court or board, dealing with the case can appropriately mould
the relief by declining to grant back wages to the workman till the date she raised the
demand regarding her illegal retrenchment/ termination or dismissal. The Court may also in
appropriate cases direct the payment of part of the back wages instead of full back
wages.....” (Emphasis laid by the Court)

16. Hence, we are of the opinion, having regard to the fact and circumstances of the case
that there is no delay or latches on the part of the workman from the date of her acquittal in
the criminal case. Thereafter, upon failure of the respondent in adhering to the assurance
given to the workman that she would be reinstated after her acquittal from the criminal case,
the workman approached the conciliation officer and the State Government to make a
reference to the Labour Court for adjudication of the dispute with regard to the order of
dismissal passed by the respondent. Keeping in mind the date of acquittal of the appellant
and the date on which she approached the conciliation officer by raising the dispute, since
the respondent had not adhered to its assurance, the State Government had rightly referred
the dispute for its adjudication. Therefore it cannot be said that there was a delay on the part
of the appellant in raising the dispute and getting it referred to the Labour Court by the State
Government.

17. Further, the Labour Court on an erroneous assumption of law framed the additional
issue regarding the limitation in raising the dispute and its reference by the State
Government to the Labour Court. Thus, the Labour Court has ignored the legal principles
laid down by this Court in the cases referred to supra. The award passed by the Labour
Court was accepted erroneously by both the learned single Judge and the Division Bench of
the High Court by dismissing the Civil Writ Petition & the Letters Patent Appeal without
examining the case in its proper perspective, keeping in view the power of the State
Government under Section 10(1)(c) and the object and intendment of the Act. Not
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adjudicating the existing industrial dispute on merits between the parties referred to it may
lead to disruption of industrial peace and harmony, which is the foremost important aspect
in Industrial Jurisprudence as the same would affect the public interest at large.

19. Ld. counsel representing respondent department has also contended with vehemence
that claim petition is barred by limitation on account of delay and laches. It has been pointed that
termination of petitioner in this case took place on 2004 and the industrial dispute was raised after
several years of retrenchment. Repudiating the argument by 1d. counsel, Id. AR for the petitioner
has placed reliance upon judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P. (Bhatag
Ram’s case) in which it has been held that delay in raising dispute may be considered by court at
the time of granting final relief however in various other judgments even longer delay has been
condoned. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007 (HP) 1160,
delay of more than 10 years was condoned besides Hon'ble High Court has held that principle of
Limitation Act is not applicable to the industrial dispute. Similar view was taken by Hon'ble Apex
Court in Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation Act, 1963 did
not apply to the proceeding under the Industrial Disputes Act.

20. Relying upon the aforestated judgment, it has been contended that claim of petitioner
cannot be defeated on the point of delay and laches. Repudiating arguments advanced by Id.
Authorized Representative for petitioner, 1d. Dy. D.A. has placed reliance upon the judgment of
Hon'ble Apex Court titled as Assistant Engineer, Rajasthan State Agriculture Marketing Board,
Sub-Division Kota and Mohan Lal [2013 (139) FLR 125], the relevant para of the judgment are
produced below for reference:

Industrial Disputes Act, 1947-Sections 25-F and 10-Limitation Act, 1963- Section 5-
Industrial dispute-Termination of service-Finding of Lboaur Court that workman had
completed 240 days in calander year and her termination was in violation o section 25-F of
the [.D.Act- Wrokman worked from 1.11.1984 to 17.2.1986 in all 286 days during
employment. her services terminated on 18.2.1986. Industrial dispute raised after 6 years of
termination. Admitted delay of 6 years not kept in view by the Labour Court- Judicial
discretion exercised by the Labour Court flawed and unsustainable. Reinstatement of the
workman not the appropriate relief. In lieu of reinstatement compensation of Rs.one lac
directed to be paid to the workman by the appellant-employer within six weeks failing
which interest (@ workman 9% p.a. will be payable. [Paras 21 and 22]

Limitation Act, 1963. Section 5-Industrial Disputes Act, 1947-Section 25-F-Termination of
service-Industrial dispute raised after six years-Limitation Act not applicable to reference
made under the I.D. Act-Delay in raising industrial disputes definitely an important
circumstances which the Labour Court must keep in view before granting relief”.

I have gone through the rival contention of the 1d. Authorized Representative as well as 1d.
Dy. D.A. for State. Keeping in view the mandate of Hon'ble Apex Court in various judgments
referred to above it is held that delay in raising industrial dispute is definitely an important
circumstance and court has to keep in mind while exercising discretion. In para nos. 20 and 21 of
judgment 2013 supra has referred to Gitam Singh’s case reported in 2013 (136) FLR 893 (SC)
titled as Assistant Engineer Rajasthan Development Corporation and another vs. Geetam Singh
observing that before exercising its judicial discretion, the Labour Court has to keep in view all
relevant factors including the mode and manner of appointment, nature of employment, length of
service, the ground on which termination has been set aside and the delay in raising industrial
dispute before grant of relief in an industrial dispute. It was observed by the Hon'ble Apex Court in
judgment (2013 supra) before that workman had worked for 286 days and had raised industrial
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dispute in 1992 whereas his services have been terminated in 1986 and he raised industrial dispute
after six years. The Hon'ble Apex Court has held that though compensation awarded by Single
Judge of the Hon'ble High Court was too low and liable to be enhanced by the Division Bench but
surely reinstatement of the workman in the facts and circumstances is not the appropriate relief and
thus Hon'ble Apex Court awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum if
the respondent failed to make payment of compensation within six weeks from the date of
judgment. In the case in hand before this court factors which have weighed are that the petitioner in
all remained engaged for about 7 years and actually worked for 610.5 days as per mandays chart on
record and that the services of petitioner were disengaged in September, 2004 who worked as non
skilled worker and had raised industrial dispute by issuance of demand notice after about eight
years i.e. demand notice was given on 27.08.2012. It is also pertinent to mention here that
petitioner on the date of filing claim petition was ageing 45 years who has sufficient spell of life to
work and earn her livelihood. Taking into consideration factors mentioned above in pursuance to
judgments of Hon'ble Apex Court petitioner would not be entitled either for reinstatement or for
back wages but compensation a lump-sum would be appropriate relief in view of judgment 2013
(139) FLR 25 (SC). The judgments relied upon by 1d. Authorized Representative for petitioner on
the matter of delay and laches is more or less settled law that claim of the petitioner could not be
solely declined on the ground of delay and laches. Similarly, judgment of Hon'ble Apex Court in
2014 titled as Raghubir Singh’s case also does not come to the rescue of the petitioner as in this
judgment also the Hon'ble Apex Court has reiterated the mandate as given by the Hon'ble Apex
Court in previous judgment in the year 2013 i.e. Assistant Engineer, Rajasthan State Agriculture
Marketing Board, Sub-Division Kota and Mohan Lal’s case. Similar view was reiterated by the
Hon'ble Apex Court in judgment titled as Vice Chancellor, Lucknow University, Lucknow, Uttar
Pradesh v. Akhilesh Kumar Khare & another reported in AIR 2015 SC 3473.

21. In view of foregoing discussion, a lump-sum compensation of Rs.80,000/- (Rupees
eighty thousand only) would be an appropriate relief to which the petitioner is entitled in the facts
and circumstances of the case as stated above. It is further made clear that amount of compensation
shall be paid within four months from the date of Award failing which the petitioner would be
entitled for interest @ 9% per annum from date of Award and its realization. Issues no. 1, 2 and 3
are answered accordingly.

ISSUE NO.4

22. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

RELIEF

23. As sequel to my findings on foregoing issues, the respondent is hereby directed to pay
the compensation of Rs. 80,000/- (Rupees eighty thousand only) to the petitioner in lieu of the
reinstatement in services as well as the other consequential service benefits. Amount of
compensation so awarded shall be paid by the respondent to the petitioner within four months from
today failing which the respondent shall be liable to pay the interest @ 9% per annum on the said
amount from the date of award till the date of its realization. In the peculiar circumstances of the
case, the parties are left to bear their own costs.

24. The reference is answered in the aforesaid terms.
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25. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

26. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 9th day of November, 2016.

(K. K. SHARMA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)
(CAMP AT CHAMBA)

Ref No. : 408/2015
Date of Institution : 10.09.2015
Date of Decision : 09.11.2016

Smt. Aaj Dei w/o Shri Govind Chand, r/o Village and Post Office Rei, Tehsil Pangi, District
Chamba, H.P. ...Petitioner.

Versus

Executive Engineer, [.&P.H./H.P.P.W.D. Division Killar, Tehsil Pangi, District Chamba,
H.P. ...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.
For the Petitioner  : Sh. I.S. Jaryal, AR

For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:

“Whether the industrial dispute raised by the worker Smt. Aaj Dei W/O Shri Govind Chand,
R/O Village and Post Office Rei, Tehsil Pangi, District Chamba, H.P. before the Executive
Engineer, I&PH/HPPWD Division, Killar, Tehsil Pangi, District Chamba, H.P. vide
demand notice dated 4.4.2012 regarding her alleged illegal termination of service during
September, 2004 suffers from delay and latches? If not, Whether termination of the services
of Smt. Aaj Dei W/O Shri Govind Chand, R/O Village and Post Office Rei, Tehsil Pangi,
District Chamba, H.P. by the Executive Engineer, IKPH/HPPWD Division, Killar, Tehsil
Pangi, District Chamba, H.P. during September, 2004 without complying the provisions of
the Industrial Disputes Act, 1947, is legal and justified? If not, what amount of back wages,
seniority, past service benefits and compensation the above aggrieved workman is entitled
to from the above employer?”
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2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts leading to institution of the present claim petition by the petitioner above
named reveal that she had been initially engaged as daily waged beldar on muster roll basis in the
month of September, 1995 who continuously worked till September, 2004 with the respondent/
department. Averments made in the petition further revealed that petitioner had worked for 160
days in each calendar year as prescribed for tribal area of Pangi Tehsil District Chamba and became
eligible for continuous service envisaged under statutory provisions of Section 25-B of the
Industrial Disputes Act, 1947 (hereinafter referred to as 'the Act' for brevity). Averments made in
the petition revealed that the services of petitioner had interrupted by way of intermittent/artificial
breaks given by the respondent/department deliberately and as such breaks are required to be
counted as continuous services for the purposes of calculation of 160 days so as for the
applicability of Section 25-B of the Act. The grievance of petitioner remains that respondent/
department had terminated/disengaged petitioner from daily wage service in the end of September,
2004 by an oral order without any reason whereas several other co-workers who were junior to
petitioner had been retained on muster roll and thus the action of respondent/department was stated
to be unjustified and malafide. It is alleged that seniority list of daily wage workers working under
the respondent had not been circulated till termination/retrenchment of the petitioner and while
retrenching the services of petitioner, even principle of 'Last come First go' had not been followed
by the department/ respondent. The petitioner has named 27 persons who were junior to petitioner
and joined service from 1st August, 1997 to Ist September, 2007. In the end of month of
September, 2004 when the services of petitioner were terminated by way of oral order, she was not
served with one month notice of retrenchment and at the same time one month's wages in lieu of
notice period had also not been paid to her and for said reason termination of the services of
petitioner was prima facie illegal and unwarranted. The claimant/petitioner claimed that she had
spotless service record who never been charge-sheeted for any act of indiscipline or negligence or
her conduct and even at the time of verbal termination, no charge-sheet had been served upon her
and the at the same time, no opportunity of hearing had been afforded to her. The petitioner also
alleges that she has remained unemployed ever since her illegal termination from month of
September, 2004 till the date of institution of present claim petition who had been nowhere
gainfully employed and was thus entitled for full back wages. Accordingly alleging respondent to
have committed violation of statutory provision of Section 25-F, Section 25-G and Section 25-H of
the Industrial Disputes Act, 1947 and Article 14 and 16 of Constitution of India, the petitioner
prays for setting aside oral order of termination/retrenchment by the respondent in the month of
September, 2004. She further prayed for reinstatement in service w.e.f. month of September, 2004
along-with back wages, seniority including continuity in service as petitioner has remained
unemployed since the date of her illegal termination. The petitioner has also prayed that period of
intermittent/fictional breaks given time and again during entire service of petitioner between
September, 1995 to September, 2004 be counted 160 days continuous service and regularization of
the service of petitioner w.e.f. 01.01.2004 having completed 8 years of service and per the policy of
HP Govt. in pursuance to judgment of Hon'ble Apex Court titled as Rakesh Kumar vs. State of H.P.
and to any other relief petitioner is entitled.

4. The respondent contested claim petition, filed reply inter-alia taken preliminary
objections of maintainability, claim petition being bad on account of delay and laches. On merits
denied that petitioner had worked for more than 160 days in each calendar year rather clarified by
stating that petitioner was engaged as daily waged beldar in 1995 who remained engaged till 2004
but had worked intermittently as petitioner used to come and attend the work at her own sweet will
and convenience. Relying upon the mandays chart, it has been categorically pleaded by the
respondent that petitioner had not completed 160 days in each calendar year as required for tribal
area of Pangi Tehsil. Allegations of fictional breaks given by respondent to the petitioner have been
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denied. In so far as engagement of persons junior to petitioner mentioned at serial nos. 1 to 24 and
26 in para no. 4 of the claim petition were appointed as per order of Labour Court and at serial nos.
25 & 27 as harness case. On the plea of termination of service of petitioner, respondent specifically
alleges that petitioner had left the job at her own will therefore serving of notice or pay in lieu
thereof was not required. Reiterating its stand respondent has maintained that petitioner had left the
work of her own sweet will and the persons mentioned in para no.4 are stated to have engaged as
per direction of the Labour Court-cum-Industrial Tribunal Dharamshala as harness case. It is also
contended that if petitioner had been terminated in 2004 she would have definitely raised industrial
dispute immediately and that after seven years petitioner is stated to be agitating the matter which is
bad on account of delay and laches. It is also contended that since the services of petitioner had not
been terminated by the respondent, question of issuance of notice or wages in lieu thereof did not
arise and at the same time, there was no necessity for charge-sheet or issuing any notice of
petitioner after her termination. It is contended that petitioner was agriculturist and gainfully
employed and was thus not entitled for back wages.

5. The petitioner filed rejoinder, reiterated her stand as maintained in the claim petition.
Further asserted that provisions of Limitation Act did not eclipse the claim of petitioner in totality
besides allegation of violation of principle of 'Last come First go' was specifically denied.

6. In order to prove her case, petitioner had examined herself as PW1 tendered/proved her
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, Ex. PW1/B to PW1/L mandays charts of junior
workers and closed evidence. On the other hand, repudiating the evidence led by the petitioner,
respondent examined RW1 Shri Bal Krishan Kapil, the then Executive Engineer, HPPWD Division
Killar as RW1 tendered/proved mandays chart of petitioner Ex. RW1/B, mandays chart of other co-
workers Ex. RWI1/C, Ex. RWI1/DI1 to Ex. RW1/D21 copy of orders/awards and closed the
evidence.

7. 1 have heard the ld. Authorized Representative of petitioner and 1d. Dy. D.A.
representing respondent, gone through records of the case carefully relevant for disposed of this
case.

8. From the contentions raised, following issues were framed on 17.12.2015 for
determination which are as under :

1. Whether the industrial dispute raised by petitioner vide demand notice dated
04.04.2012 qua her termination of service during September, 2004 by respondent
suffers from the vice of delay and laches as alleged? If so, its effect? ... OPP.

2.  Whether termination of the services of petitioner by the respondent w.e.f.
September, 2004 is/was illegal and unjustified as alleged? ...OPP.

3. If issue no.l or issue no.2 or both are proved in affirmative, to what service
benefits the petitioner is entitled to? ...OPP.

6. Whether the claim petition is not maintainable in the present form as alleged?
...OPR.

Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No.1 : Yes
Issue No.2 : Yes
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Issue No.3 : Discussed
Issue No.4 : No
Relief. : Petition is partly allowed awarding compensation Rs.75,000/- per

operative part of award.
REASONS FOR FINDINGS
ISSUES NO.1, 2 AND 3

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. Relationship of petitioner having been engaged as daily waged beldar by respondent on
muster roll basis in the month of September, 1995 who continuously worked till 2004 at HPPWD
Sub Division Killar is not in dispute. Admittedly, petitioner was engaged without any written order
or settlement of terms and conditions by the respondent. It is equally not in dispute that no written
order was passed while terminating service of the petitioner as claim of respondent remains that it
had not retrenched petitioner from service who had abandoned the job of her own and used to work
intermittently as per her own wish and convenience. Admittedly, the reference of appropriate govt.
does not relate to plea of fictional breaks but only with regard to petitioner's termination from
service. In the backdrop of foregoing admitted facts on record, claim of petitioner requires to be
adjudicated with a view to determine if petitioner is entitled for relief of reinstatement and back
wages along-with seniority and past service benefits and compensation as claimed by him.

12. Stepping into witness box as PW1 has sworn in affidavit Ex. PW1/A reiterating and
reaffirming her pleadings as stipulated in claim petition. In her affidavit she has claimed to have
worked with the respondent/department for more than 160 days in Pangi Sub Division Chamba
District and remained engaged from September, 1995 to September, 2004. She has also stated on
oath that no notice under Section 25-F of the Act was given by the respondent before terminating
her service and at the same time no compensation in lieu thereof notice period was paid to her and
thus her termination was illegal and void entitling petitioner benefit of reinstatement of service with
full back wages and all the other consequential service benefits. The petitioner has further alleged
on oath that respondent/department after terminating her services in September, 2004 by oral order
had engaged several co-workers who were junior to petitioner were retained in service. Not only
this, the persons who were junior to petitioner are stated to have been regularized in service and
thus respondent had not followed the mandate of Sections 25-G and 25-H of the Act which was
obligatory on its part. The case of petitioner also remains that she had served respondent with due
diligence and had spotless service record as respondent/department had never called any
explanation or raised charge-sheet against her but even while retrenching petitioner from service,
no notice was given. The petitioner has also explained reason for not approaching the authorities
under Labour Act and thereafter before this Tribunal, as there existed no road between Chamba
town to Pangi Tehsil till 2012 and petitioner had moved before the Labour Officer raising demand
notice consequent upon which a failure report was submitted and as the Labour Commissioner did
not make reference for industrial dispute raised by petitioner, the petitioner had moved before the
Hon'ble High Court by filing CWP where direction was passed for making reference to the Labour
Court due to which delay had occurred and same was satisfactorily explained.

13. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from her duty as also reflected in mandays chart Ex.
RWI1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
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admitted that no departmental inquiry was initiated against petitioner even after September, 2004.
No reason whatsoever has been assigned for such any action or omission on the part of respondent
in not initiating any departmental proceedings or making correspondence calling upon the
petitioner to join service. This prima facie belies the stand taken by the respondent as abandonment
has to be proved like any other fact in issue. The petitioner, on the other hand, as PW1 in cross-
examination has specifically denied that she used to leave the job in between and attended the work
intermittently rather she has claimed that intermit breaks had been deliberately given to her by the
respondent in the service record of petitioner so that petitioner did not complete 160 days of work
as required for Pangi Tehsil area and also for applicability of Section 25-B of the Act. As such, in
absence of any specific and reliable evidence led by respondent, it would be unsafe to hold that
respondent had established plea of abandonment.

14. A bare glance on the mandays chart Ex. RW1/B would reveal that petitioner had
worked for 56 days in the year 1995, 30 days in 1997, 99 days in 1998, 79 days in 1999, 128 days
in 2000, 105.5 days in 2001, 146 days in 2002, 118 days in 2003 and 104 days in 2004 and thus a
total of her service in 1995 to 2004 in 9 years she had worked for 761.5 days in her entire service
period. Be it noticed that she had not worked for more than 160 days and as there is no reference
from the Labour Commissioner, Shimla on the point of artificial breaks, this court is to confine its
findings only with regard to alleged illegal termination. It is evident from mandays chart Ex.
RW1/B that in the year 2004 the petitioner had merely worked for 78 days and thus immediately in
preceding 12 calendar months from the month of termination of petitioner had not rendered service
of 160 days so as to meet requirement of law of having continuous service of one year and thus it
was not at all required from respondent to have issued a notice envisaged under Section 25-F of the
Act. As such, the respondent is held to have not violated the provisions of Section 25-F of the Act.

15. Ld. Authorized Representative for petitioner has contended with vehemence that large
number of workers who were junior to petitioner had been appointed from 01.8.1997 to 07.9.1999
and these workers have been retained in service and regularized. The grievance of petitioner
remains that principle of 'Last come First go' was not followed as the juniors were retained and
services of petitioner despite being senior was terminated without any valid reason. Ex. PW1/B, Ex.
PW1/C, Ex. PW1/D are the year-wise mandays of daily waged workers who were junior to the
petitioner and had joined in the year 2000 or thereafter whereas Ex. PW1/E to Ex. PWI1/L are the
mandays chart of other co-workers. All of these co-workers shown in Ex. PW1/C the year-wise
mandays details of workers of Division HPPWD Killar were certainly junior to petitioner who were
given sufficient work existing in those years more than 200 days in a year whereas the petitioner
had been not given muster roll for the whole month. Ex. RW1/C also established that all the co-
workers shown in this document have worked for more than 160 days in most of the years although
they were junior to petitioner. Evidently, there is no iota of evidence of respondent establishing that
petitioner was called upon to join for service at any time after September, 2004 even at the time
when junior persons were reengaged. That being so the respondent had certainly violated the
provisions of Section 25-G of the Act as the juniors workers mentioned in para no.3 of the affidavit
were retained whereas petitioner was senior from these co-workers having joined service in 1995
was terminated and even thereafter respondent omitted to afford opportunity to petitioner for
reemployment for work which also violates the provisions of Section 25-H of the Act. Ld.
Authorized Representative for petitioner has placed reliance upon judgment of Central Bank of
India vs. S. Satyam, 1996 (5) SCC 419 in which Hon'ble Apex Court has held that for the
applicability of Section 25-G and 25-H of the Act, there was no necessity of claimant/petitioner to
have worked for 240 days as in case of provisions of Section 25-F of the Act.

16. Repudiating claim of petitioner, the respondent, on the other hand, has made futile
attempt to justify engagement of junior workers and their retention in service on the basis of orders
of Labour Court-cum-Industrial Tribunal as well as Hon'ble High Court of H.P. as reflected in Ex.
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RW1/D1 to Ex RW1/D21. These judgments/orders have been gone through which revealed that
respondent had wrongly terminated the services of those claimant/petitioner and for said reasons
they were directed to be reinstated. Thus, plea that persons were directed to be appointed in
pursuance to awards/orders Ext. Rw1/D1 to Ex. RW1/D21 were primarily on the basis of court
orders would not defeat the claim of the petitioner as status of these person being junior to
petitioner does not get negatived. As such, even when petitioner is proved to have not worked for
more than 160 days in preceding 8 years which entitled her for regularization of her service per
government policy, yet respondent is not absolved from its accountability of provisions of Section
25-G and 25-H of the Act and as such it is held that respondent had violated the provisions of
Sections 25-G and 25-H of the Industrial Disputes Act.

17. Ld. Authorized Representative for petitioner has contended that after petitioner's
termination in September, 2004, she had remained unemployed and was not earning anything
thereafter as such was entitled for full back wages. Repudiating the arguments of 1d. Authorized
Representative of petitioner, 1d. Dy. D.A. for the State has taken this court through cross-
examination of the petitioner who has admitted that she had cultivatable land with her and also
worked a private labourer. Thus, plea of having remained not gainfully employed gets belied
admission of petitioner in cross-examination in which she had maintained that she had been earning
from agricultural land as well as she has been working as daily wager privately. Reliance has been
placed on the judgment of Hon'ble Apex Court North East Karnataka Road Transport Corporation
vs. M. Nagangouda (2007) 10 SCC 765 in which Division Bench comprising of Justice A.R.
Lakshmanan and Justice Altamas Kabir had held that 'term gainfully employment would also
include self employment wherefrom income is generated. It was income either from employment in
an establishment or from self employment merely differentiates the sources from which income is
generated, the end use being the same’. Applying the ratio of judgment of 2007 (supra) to this case
since the petitioner was earning from her agricultural and manual pursuits, the same were sufficient
to maintain her and her family. It is thus held that petitioner was gainfully employed. Be it stated
here that Hon'ble Apex Court in Deepali Gundu Surwase’s case has held that the Labour Court was
not justified in holding that merely because the respondent was receiving agriculture income, she
cannot be treated to be engaged in gainful employment. Since the petitioner had income from
agriculture pursuits for her livelihood it cannot be stated that petitioner was not gainfully employed
and thus would not be entitled full back wages. In view of the forgoing discussion, it is held that the
relationship of workman and employer existed between petitioner and respondent and that
petitioner was illegally retrenched without compliance of Section 25-G and Section 25-H of the Act
although remained gainfully employed after her retrenchment. Thus, applying the ratio of judgment
of Hon'ble Apex Court (2007 supra), it may not be erroneous to hold that petitioner was gainfully
employed and thus would be not entitled for back wages for the period she was out of job on being
terminated by the respondent.

18. Lastly, Ld. Dy. D.A. for State has contended with vehemence that there is inordinate
and explained delay which disentitles petitioner relief claimed for by him. On the other hand, 1d.
Authorized Representative for the petitioner has relied upon the judgment of Hon'ble Apex Court
titled Raghubir Singh vs. General Manager, Haryana Roadways, Hissar reported in 2014 Lab IC
4266 (SC) and the relevant paras of the judgment are produced below for reference :

“12. Therefore, in our considered view, the observations made by this Court in the
Rajasthan State Agriculture Marketing Board case (supra) upon which the learned
Additional Advocate General for the State of Haryana has placed reliance cannot be applied
to the fact situation of the case on hand, for the reason that the Labour Court has
erroneously rejected the reference without judiciously considering all the relevant factors of
the case particularly the points of dispute referred to it and answered the 2nd issue regarding
the reference being barred by limitation but not on the merits of the case. The said decision
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has no application to the fact situation and also for the reason the catena of decisions of this
Court referred to supra, wherein this Court has categorically held that the provisions of
Limitation Act under Article 137 has no application to make reference by the appropriate
government to the Labour Court/Industrial Tribunal for adjudication of existing industrial
dispute between workmen and the employer.

13. In the case on hand, no doubt there is a delay in raising the dispute by the appellant;
the Labour Court nevertheless has the power to mould the relief accordingly. At the time of
adjudication, if the dispute referred to the Labour Court is not adjudicated by it, it does not
mean that the dispute ceases to exist. The appropriate government in exercise of its statutory
power under Section 10(1)(c) of the Act can refer the industrial dispute, between the parties,
at any time, to either the jurisdictional Labour Court/Industrial Tribunal as interpreted by
this Court in the Avon Services case referred to supra. Therefore, the State Government has
rightly exercised its power under Section 10(1)(c) of the Act and referred the points of
dispute to the Labour Court as the same are in accordance with the law laid down by this
Court in Avon Services & Sapan Kumar Pandit cases referred to supra.

14. Further, the workman cannot be denied to seek relief only on the ground of delay in
raising the dispute as held in the case of S.M. Nilajkar & Ors. v. Telecom District Manager,
Karnataka[4] it was held by this Court as follows-

“17. It was submitted on behalf of the respondent that on account of delay in raising the
dispute by the appellants the High Court was justified in denying relief to the appellants.
We cannot agree...... In Ratan Chandra Sammanta and Ors. v. Union of India and Ors.
(supra)1993 AIR SCW 2214, it was held that a casual labourer retrenched by the employer
deprives herself of remedy available in law by delay itself, lapse of time results in losing the
remedy and the right as well. The delay would certainly be fatal if it has resulted in material
evidence relevant to adjudication being lost and rendered not available. However, we do not
think that the delay in the case at hand has been so culpable as to disentitle the appellants
for any relief.....” (Emphasis laid by the Court) In view of the legal principles laid down by
this Court in the above judgment, the reference of the industrial dispute made in the case on
hand by the State Government to the Labour Court to adjudicate the existing industrial
dispute between the parties was made within a reasonable time, considering the
circumstances in which the workman was placed, firstly, as there was a criminal case
pending against her and secondly, the respondent had assured the workman that she would
be reinstated after her acquittal from the criminal case. Moreover, it is reasonable to
adjudicate the industrial dispute in spite of the delay in raising and referring the matter,
since there is no mention of any loss or unavailability of material evidence due to the delay.
Thus, we do not consider the delay in raising the industrial dispute and referring the same to
the Labour Court for adjudication as gravely erroneous and it does not debar the workman
from claiming rightful relief from her employer.

15. In the case of Ajaib Singh v. The Sirhind Co-Operative Marketing Cum-Processing
Service Society Limited & Anr.[5] this Court has opined that relief cannot be denied to the
workman merely on the ground of delay, stating that:—

“10. It follows, therefore, that the provisions of Article 137 of the Schedule to Limitation
Act, 1963 are not applicable to the proceedings under the act and that the relief under it
cannot be denied to the workman merely on the ground of delay. The plea of delay if raised
by the employer is required to be proved as a matter of fact by showing the real prejudice
and not as a merely hypothetical defence. No reference to the labour court can be generally
questioned on the ground of delay alone. Even in a case where the delay in shown to be



RIS, f@dreel Uawl, 28 HRaNl, 2017 /9 HIey, 1938 7805

existing, the tribunal, labour court or board, dealing with the case can appropriately mould
the relief by declining to grant back wages to the workman till the date she raised the
demand regarding her illegal retrenchment/termination or dismissal. The Court may also in
appropriate cases direct the payment of part of the back wages instead of full back
wages.....” (Emphasis laid by the Court)

16. Hence, we are of the opinion, having regard to the fact and circumstances of the case
that there is no delay or latches on the part of the workman from the date of her acquittal in
the criminal case. Thereafter, upon failure of the respondent in adhering to the assurance
given to the workman that she would be reinstated after her acquittal from the criminal case,
the workman approached the conciliation officer and the State Government to make a
reference to the Labour Court for adjudication of the dispute with regard to the order of
dismissal passed by the respondent. Keeping in mind the date of acquittal of the appellant
and the date on which she approached the conciliation officer by raising the dispute, since
the respondent had not adhered to its assurance, the State Government had rightly referred
the dispute for its adjudication. Therefore it cannot be said that there was a delay on the part
of the appellant in raising the dispute and getting it referred to the Labour Court by the State
Government.

17. Further, the Labour Court on an erroneous assumption of law framed the additional
issue regarding the limitation in raising the dispute and its reference by the State
Government to the Labour Court. Thus, the Labour Court has ignored the legal principles
laid down by this Court in the cases referred to supra. The award passed by the Labour
Court was accepted erroneously by both the learned single Judge and the Division Bench of
the High Court by dismissing the Civil Writ Petition & the Letters Patent Appeal without
examining the case in its proper perspective, keeping in view the power of the State
Government under Section 10(1)(c) and the object and intendment of the Act. Not
adjudicating the existing industrial dispute on merits between the parties referred to it may
lead to disruption of industrial peace and harmony, which is the foremost important aspect
in Industrial Jurisprudence as the same would affect the public interest at large.

19. Ld. counsel representing respondent department has also contended with vehemence
that claim petition is barred by limitation on account of delay and laches. It has been pointed that
termination of petitioner in this case took place on 2004 and the industrial dispute was raised after
several years of retrenchment. Repudiating the argument by 1d. counsel, 1d. AR for the petitioner
has placed reliance upon judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P. (Bhatag
Ram’s case) in which it has been held that delay in raising dispute may be considered by court at
the time of granting final relief however in various other judgments even longer delay has been
condoned. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007 (HP) 1160,
delay of more than 10 years was condoned besides Hon'ble High Court has held that principle of
Limitation Act is not applicable to the industrial dispute. Similar view was taken by Hon'ble Apex
Court in Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation Act, 1963 did
not apply to the proceeding under the Industrial Disputes Act.

20. Relying upon the aforestated judgment, it has been contended that claim of petitioner
cannot be defeated on the point of delay and laches. Repudiating arguments advanced by Id.
Authorized Representative for petitioner, 1d. Dy. D.A. has placed reliance upon the judgment of
Hon'ble Apex Court titled as Assistant Engineer, Rajasthan State Agriculture Marketing Board,
Sub-Division Kota and Mohan Lal [2013 (139) FLR 125], the relevant para of the judgment are
produced below for reference:
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Industrial Disputes Act, 1947-Sections 25-F and 10-Limitation Act, 1963-Section 5-
Industrial dispute-Termination of service-Finding of Lboaur Court that workman had
completed 240 days in calander year and her termination was in violation o section 25-F of
the I.D.Act- Wrokman worked from 1.11.1984 to 17.2.1986 in all 286 days during
employment. her services terminated on 18.2.1986. Industrial dispute raised after 6 years of
termination. Admitted delay of 6 years not kept in view by the Labour Court-Judicial
discretion exercised by the Labour Court flawed and unsustainable. Reinstatement of the
workman not the appropriate relief. In lieu of reinstatement compensation of Rs.one lac
directed to be paid to the workman by the appellant-employer within six weeks failing
which interest (@ workman 9% p.a. will be payable. [Paras 21 and 22]

Limitation Act, 1963. Section 5-Industrial Disputes Act, 1947-Section 25-F-Termination of
service-Industrial dispute raised after six years-Limitation Act not applicable to reference
made under the [.D. Act-Delay in raising industrial disputes definitely an important
circumstances which the Labour Court must keep in view before granting relief”.

I have gone through the rival contention of the 1d. Authorized Representative as well as 1d.
Dy. D.A. for State. Keeping in view the mandate of Hon'ble Apex Court in various judgments
referred to above it is held that delay in raising industrial dispute is definitely an important
circumstance and court has to keep in mind while exercising discretion. In para nos. 20 and 21 of
judgment 2013 supra has referred to Gitam Singh’s case reported in 2013 (136) FLR 893 (SC)
titled as Assistant Engineer Rajasthan Development Corporation and another vs. Geetam Singh
observing that before exercising its judicial discretion, the Labour Court has to keep in view all
relevant factors including the mode and manner of appointment, nature of employment, length of
service, the ground on which termination has been set aside and the delay in raising industrial
dispute before grant of relief in an industrial dispute. It was observed by the Hon'ble Apex Court in
judgment (2013 supra) before that workman had worked for 286 days and had raised industrial
dispute in 1992 whereas his services have been terminated in 1986 and he raised industrial dispute
after six years. The Hon'ble Apex Court has held that though compensation awarded by Single
Judge of the Hon'ble High Court was too low and liable to be enhanced by the Division Bench but
surely reinstatement of the workman in the facts and circumstances is not the appropriate relief and
thus Hon'ble Apex Court awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum if
the respondent failed to make payment of compensation within six weeks from the date of
judgment. In the case in hand before this court factors which have weighed are that the petitioner in
all remained engaged for about 9 years and actually worked for 761.5 days as per mandays chart on
record and that the services of petitioner were disengaged in September, 2004 who worked as non
skilled worker and had raised industrial dispute by issuance of demand notice after about 7% years
1.e. demand notice was given on 04.04.2012. It is also pertinent to mention here that petitioner on
the date of filing claim petition was ageing 48 years who has sufficient spell of life to work and
earn her livelihood. Taking into consideration factors mentioned above in pursuance to judgments
of Hon'ble Apex Court petitioner would not be entitled either for reinstatement or for back wages
but compensation a lump-sum would be appropriate relief in view of judgment 2013 (139) FLR 25
(SC). The judgments relied upon by ld. Authorized Representative for petitioner on the matter of
delay and laches is more or less settled law that claim of the petitioner could not be solely declined
on the ground of delay and laches. Similarly, judgment of Hon'ble Apex Court in 2014 titled as
Raghubir Singh’s case also does not come to the rescue of the petitioner as in this judgment also the
Hon'ble Apex Court has reiterated the mandate as given by the Hon'ble Apex Court in previous
judgment in the year 2013 i.e. Assistant Engineer, Rajasthan State Agriculture Marketing Board,
Sub-Division Kota and Mohan Lal’s case. Similar view was reiterated by the Hon'ble Apex Court
in judgment titled as Vice Chancellor, Lucknow University, Lucknow, Uttar Pradesh v. Akhilesh
Kumar Khare & another reported in AIR 2015 SC 3473.
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21. In view of foregoing discussion, a lump-sum compensation of Rs.75,000/- (Rupees
seventy five thousand only) would be an appropriate relief to which the petitioner is entitled in the
facts and circumstances of the case as stated above. It is further made clear that amount of
compensation shall be paid within four months from the date of Award failing which the petitioner
would be entitled for interest @ 9% per annum from date of Award and its realization. Issues no.
1,2 and 3 are answered accordingly.

ISSUE NO.4

22. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

RELIEF

23. As sequel to my findings on foregoing issues, the respondent is hereby directed to pay
the compensation of Rs.75,000/- (Rupees seventy five thousand only) to the petitioner in lieu of the
reinstatement in services as well as the other consequential service benefits. Amount of
compensation so awarded shall be paid by the respondent to the petitioner within four months from
today failing which the respondent shall be liable to pay the interest @ 9% per annum on the said
amount from the date of award till the date of its realization. In the peculiar circumstances of the
case, the parties are left to bear their own costs.

24. The reference is answered in the aforesaid terms.

25. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

26. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 9th day of November, 2016.
(K.K. SHARMA),
Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)
(CAMP AT CHAMBA)

Ref No. : 410/2015
Date of Institution : 10.09.2015
Date of Decision : 09.11.2016

Shri Bodh Raj s/o Shri Bansi Lal, r/o Village Kironi Mouch, P.O. Kothi, Tehsil Pangi,
District Chamba, H.P. ...Petitioner.
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Versus

Executive Engineer, [.&P.H/H.P.P.W.D. Division Killar, Tehsil Pangi, District Chamba,
H.P. ...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner  : Sh. .S. Jaryal, AR
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication :

“Whether the industrial dispute raised by the worker Shri Bodh Raj S/O Shri Bansi Lal, R/O
Village Kironi Mouch, P.O. Kothi, Tehsil Pangi, District Chamba, H.P. before the
Executive Engineer, I« PH/HPPWD Division, Killar, Tehsil Pangi, District Chamba, H.P.
vide demand notice dated 06.10.2011 regarding his alleged illegal termination of service
during September, 2004 suffers from delay and latches? If not, Whether termination of the
services of Shri Bodh Raj S/O Shri Bansi Lal, R/O Village Kironi Mouch, P.O. Kothi,
Tehsil Pangi, District Chamba, H.P. by the Executive Engineer, I PH/HPPWD Division,
Killar, Tehsil Pangi, District Chamba, H.P. during September, 2004 without complying the
provisions of the Industrial Disputes Act, 1947, is legal and justified? If not, what amount of
back wages, seniority, past service benefits and compensation the above aggrieved
workman is entitled to from the above employer?”’

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts leading to institution of the present claim petition by the petitioner above
named reveal that he had been initially engaged as daily waged beldar on muster roll basis in the
month of June, 1994 who continuously worked till September, 2004 with the respondent/
department. Averments made in the petition further revealed that petitioner had worked for 160
days in each calendar year as prescribed for tribal area of Pangi Tehsil District Chamba and became
eligible for continuous service envisaged under statutory provisions of Section 25-B of the
Industrial Disputes Act, 1947 (hereinafter referred to as 'the Act' for brevity). Averments made in
the petition revealed that the services of petitioner had interrupted by way of intermittent/artificial
breaks given by the respondent/department deliberately and as such breaks are required to be
counted as continuous services for the purposes of calculation of 160 days so as for the
applicability of Section 25-B of the Act. The grievance of petitioner remains that respondent/
department had terminated/disengaged petitioner from daily wage service in the end of September,
2004 by an oral order without any reason whereas several other co-workers who were junior to
petitioner had been retained on muster roll and thus the action of respondent/department was stated
to be unjustified and malafide. It is alleged that seniority list of daily wage workers working under
the respondent had not been circulated till termination/retrenchment of the petitioner and while
retrenching the services of petitioner, even principle of 'Last come First go' had not been followed
by the department/respondent. The petitioner has named 27 persons who were junior to petitioner
and joined service from 1st August, 1997 to 1st September, 2007. In the end of month of
September, 2004 when the services of petitioner were terminated by way of oral order, he was not
served with one month notice of retrenchment and at the same time one month's wages in lieu of
notice period had also not been paid to him and for said reason termination of the services of
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petitioner was prima facie illegal and unwarranted. The claimant/petitioner claimed that he had
spotless service record who never been charge-sheeted for any act of indiscipline or negligence or
his conduct and even at the time of verbal termination, no charge-sheet had been served upon him
and the at the same time, no opportunity of hearing had been afforded to him. The petitioner also
alleges that he has remained unemployed ever since his illegal termination from month of
September, 2004 till the date of institution of present claim petition who had been nowhere
gainfully employed and was thus entitled for full back wages. Accordingly alleging respondent to
have committed violation of statutory provision of Section 25-F, Section 25-G and Section 25-H of
the Industrial Disputes Act, 1947 and Article 14 and 16 of Constitution of India, the petitioner
prays for setting aside oral order of termination/retrenchment by the respondent in the month of
September, 2004. He further prayed for reinstatement in service w.e.f. month of September, 2004
along-with back wages, seniority including continuity in service as petitioner has remained
unemployed since the date of his illegal termination. The petitioner has also prayed that period of
intermittent/fictional breaks given time and again during entire service of petitioner between 1994
to September, 2004 be counted 160 days continuous service and regularization of the service of
petitioner w.e.f. 01.01.2002 having completed 8 years of service and per the policy of HP Govt. in
pursuance to judgment of Hon'ble Apex Court titled as Rakesh Kumar vs. State of H.P. and to any
other relief petitioner is entitled.

4. The respondent contested claim petition, filed reply inter-alia taken preliminary
objections of maintainability, claim petition being bad on account of delay and laches. On merits
denied that petitioner had worked for more than 160 days in each calendar year rather clarified by
stating that petitioner was engaged as daily waged beldar in 1995 who remained engaged till 2004
but had worked intermittently as petitioner used to come and attend the work at his own sweet will
and convenience. Relying upon the mandays chart, it has been categorically pleaded by the
respondent that petitioner had not completed 160 days in each calendar year as required for tribal
area of Pangi Tehsil. Allegations of fictional breaks given by respondent to the petitioner have been
denied. In so far as engagement of persons junior to petitioner mentioned at serial nos. 1 to 25 in
para no. 4 of the claim petition were appointed as per order of Labour Court and at serial nos. 26 &
27 as harness case. On the plea of termination of service of petitioner, respondent specifically
alleges that petitioner had left the job at his own will therefore serving of notice or pay in lieu
thereof was not required. Reiterating its stand respondent has maintained that petitioner had left the
work of his own sweet will and the persons mentioned in para no.7 are stated to have engaged as
per direction of the Labour Court-cum-Industrial Tribunal Dharamshala as harness case. It is also
contended that if petitioner had been terminated in 2004 he would have definitely raised industrial
dispute immediately and that after ten years petitioner is stated to be agitating the matter which is
bad on account of delay and laches. It is also contended that since the services of petitioner had not
been terminated by the respondent, question of issuance of notice or wages in lieu thereof did not
arise and at the same time, there was no necessity for charge-sheet or issuing any notice of
petitioner after his termination. It is contended that petitioner was agriculturist and gainfully
employed and was thus not entitled for back wages.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.
Further asserted that provisions of Limitation Act did not eclipse the claim of petitioner in totality
besides allegation of violation of principle of 'Last come First go' was specifically denied.

6. In order to prove his case, petitioner had examined himself as PW1 tendered/proved
his affidavit Ex. PW1/A under Order 18 Rule 4 CPC, Ex. PW1/B to PW1/L mandays charts of
junior workers and closed evidence. On the other hand, repudiating the evidence led by the
petitioner, respondent examined RW1 Shri Bal Krishan Kapil, the then Executive Engineer,
HPPWD Division Killar as RWI1 tendered/proved mandays chart of petitioner Ex. RW1/B,
mandays chart of other co-workers Ex. RW1/C, Ex. RW1/D1 to Ex. RW1/D21 copy of orders/
awards and closed the evidence.
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7. 1 have heard the Id. Authorized Representative of petitioner and 1d. Dy. D.A.
representing respondent, gone through records of the case carefully relevant for disposed of this
case.

8. From the contentions raised, following issues were framed on 12.1.2016 for
determination:

1. Whether the industrial dispute raised by petitioner vide demand notice dated
06.10.2011 qua his termination of service during September, 2004 by respondent
suffers from vice of delay and laches as alleged? If so, its effect? ... OPP.

2. Whether termination of the services of petitioner by the respondent during
September, 2004 is/was illegal and unjustified as alleged? ...OPP.

3. If issue no.2 is proved in affirmative, to what service benefits the petitioner is
entitled to? ...OPP.

4.  Whether the claim petition is not maintainable in the present form as alleged?
...OPR.

Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No.1 : Yes

Issue No.2 : Yes

Issue No.3 : Discussed

Issue No.4 : No

Relief. : Petition is partly allowed awarding compensation Rs.1,00,000/- per

operative part of award.
REASONS FOR FINDINGS
ISSUES NO.1, 2 AND 3

10. All these issues have been taken up together for discussion being interconnected
which can be disposed of simultaneously without repetition of evidence.

11. Relationship of petitioner having been engaged as daily waged beldar by respondent on
muster roll basis in the year 1995 who continuously worked till 2004 with the respondent/
department is not in dispute. Admittedly, petitioner was engaged without any written order or
settlement of terms and conditions by the respondent. It is equally not in dispute that no written
order was passed while terminating service of the petitioner as claim of respondent remains that it
had not retrenched petitioner from service who had abandoned the job of his own and used to work
intermittently as per his own wish and convenience. Admittedly, the reference of appropriate govt.
does not relate to plea of fictional breaks but only with regard to petitioner's termination from
service. In the backdrop of foregoing admitted facts on record, claim of petitioner requires to be
adjudicated with a view to determine if petitioner is entitled for relief of reinstatement and back
wages along-with seniority and past service benefits and compensation as claimed by him.

12. Stepping into witness box as PW1 has sworn in affidavit Ex. PW1/A reiterating and
reaffirming his pleadings as stipulated in claim petition. In his affidavit he has claimed to have
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worked with the respondent/department for more than 160 days in Pangi Sub Division Chamba
District and remained engaged from 1995 to September, 2004. He has also stated on oath that no
notice under Section 25-F of the Act was given by the respondent before terminating his service
and at the same time no compensation in lieu thereof notice period was paid to him and thus his
termination was illegal and void entitling petitioner benefit of reinstatement of service with full
back wages and all the other consequential service benefits. The petitioner has further alleged on
oath that respondent/department after terminating his services in September, 2004 by oral order had
engaged several co-workers who were junior to petitioner were retained in service. Not only this,
the persons who were junior to petitioner are stated to have been regularized in service and thus
respondent had not followed the mandate of Sections 25-G and 25-H of the Act which was
obligatory on its part. The case of petitioner also remains that he had served respondent with due
diligence and had spotless service record as respondent/department had never called any
explanation or raised charge-sheet against him but even while retrenching petitioner from service,
no notice was given. The petitioner has also explained reason for not approaching the authorities
under Labour Act and thereafter before this Tribunal and petitioner had moved before the Labour
Officer raising demand notice consequent upon which a failure report was submitted and as the
Labour Commissioner did not make reference for industrial dispute raised by petitioner, the
petitioner had moved before the Hon'ble High Court by filing CWP where direction was passed for
making reference to the Labour Court due to which delay had occurred and same was satisfactorily
explained.

13. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from his duty as also reflected in mandays chart Ex.
RWI1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after September, 2004.
No reason whatsoever has been assigned for such any action or omission on the part of respondent
in not initiating any departmental proceedings or making correspondence calling upon the
petitioner to join service. This prima facie belies the stand taken by the respondent as abandonment
has to be proved like any other fact in issue. The petitioner, on the other hand, as PW1 in cross-
examination has specifically denied that he used to leave the job in between and attended the work
intermittently rather he has claimed that intermittent breaks had been deliberately given to him by
the respondent in the service record of petitioner so that petitioner did not complete 160 days of
work as required for Pangi Tehsil area and also for applicability of Section 25-B of the Act. As
such, in absence of any specific and reliable evidence led by respondent, it would be unsafe to hold
that respondent had established plea of abandonment.

14. A bare glance on the mandays chart Ex. RW1/B would reveal that petitioner had
worked for 50 %2 days in the year 1995, 85 days in 1996, 64 days in 1997, 71 days in 1998, 141
days in 1999, 128 days in 2000, 82 days in 2001, 165 days in 2002, 134 days in 2003 and 105 days
in 2004 and thus a total of his service in 1995 to 2004 in 10 years he had worked for 1025.5 days in
his entire service period. Be it noticed that petitioner had not worked for more than 160 days and as
there is no reference from the Labour Commissioner, Shimla on the point of artificial breaks, this
court is to confine its findings only with regard to alleged illegal termination. It is evident from
mandays chart Ex. RW1/B that in the year 2004 the petitioner had merely worked for 105 days and
thus immediately in preceding 12 calendar months from the month of termination of petitioner had
not rendered service of 160 days so as to meet requirement of law of having continuous service of
one year and thus it was not at all required from respondent to have issued a notice envisaged under
Section 25-F of the Act. As such, the respondent is held to have not violated the provisions of
Section 25-F of the Act.
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15. Ld. Authorized Representative for petitioner has contended with vehemence that large
number of workers who were junior to petitioner had been appointed from 01.8.1997 to 07.9.1999
and these workers have been retained in service and regularized. The grievance of petitioner
remains that principle of 'Last come First go' was not followed as the juniors were retained and
services of petitioner despite being senior was terminated without any valid reason. Ex. PW1/B, Ex.
PW1/C, Ex. PWI1/D are the year-wise mandays of daily waged workers who were junior to the
petitioner and had joined in the year 1995 or thereafter whereas Ex. PW1/E to Ex. PWI1/L are the
mandays chart of other co-workers. All of these co-workers shown in Ex. PW1/C the year-wise
mandays details of workers of Division HPPWD Killar were certainly junior to petitioner who were
given sufficient work existing in those years more than 200 days in a year whereas the petitioner
had been not given muster roll for the whole month. Ex. RW1/C also established that all the co-
workers shown in this document have worked for more than 160 days in most of the years although
they were junior to petitioner. Evidently, there is no iota of evidence of respondent establishing that
petitioner was called upon to join for service at any time after September, 2004 even at the time
when junior persons were reengaged. That being so the respondent had certainly violated the
provisions of Section 25-G of the Act as the juniors workers mentioned in para no.3 of the affidavit
were retained whereas petitioner was senior from these co-workers having joined service in 1995
was terminated and even thereafter respondent omitted to afford opportunity to petitioner for
reemployment for work which also violates the provisions of Section 25-H of the Act. Ld.
Authorized Representative for petitioner has placed reliance upon judgment of Central Bank of
India vs. S. Satyam, 1996 (5) SCC 419 in which Hon'ble Apex Court has held that for the
applicability of Section 25-G and 25-H of the Act, there was no necessity of claimant/petitioner to
have worked for 240 days as in case of provisions of Section 25-F of the Act.

16. Repudiating claim of petitioner, the respondent, on the other hand, has made futile
attempt to justify engagement of junior workers and their retention in service on the basis of orders
of Labour Court-cum-Industrial Tribunal as well as Hon'ble High Court of H.P. as reflected in Ex.
RW1/D1 to Ex RW1/D21. These judgments/orders have been gone through which revealed that
respondent had wrongly terminated the services of those claimant/petitioner and for said reasons
they were directed to be reinstated. Thus, plea that persons were directed to be appointed in
pursuance to awards/orders Ext. Rw1/DI1 to Ex. RW1/D21 were primarily on the basis of court
orders would not defeat the claim of the petitioner as status of these person being junior to
petitioner does not get negatived. As such, even when petitioner is proved to have not worked for
more than 160 days in preceding 8 years which entitled him for regularization of his service per
government policy, yet respondent is not absolved from its accountability of provisions of Section
25-G and 25-H of the Act and as such it is held that respondent had violated the provisions of
Sections 25-G and 25-H of the Industrial Disputes Act.

17. Ld. Authorized Representative for petitioner has contended that after petitioner's
termination in September, 2004, he had remained unemployed and was not earning anything
thereafter as such was entitled for full back wages. Repudiating the arguments of 1d. Authorized
Representative of petitioner, 1d. Dy. D.A. for the State has taken this court through cross-
examination of the petitioner who has admitted that he had cultivatable land with him and also
worked a private labourer. Thus, plea of having remained not gainfully employed gets belied
admission of petitioner in cross-examination in which he had maintained that he had been earning
from agricultural land as well as he has been working as daily wager privately. Reliance has been
placed on the judgment of Hon'ble Apex Court North East Karnataka Road Transport Corporation
vs. M. Nagangouda (2007) 10 SCC 765 in which Division Bench comprising of Justice A.R.
Lakshmanan and Justice Altamas Kabir had held that 'term gainfully employment would also
include self employment wherefrom income is generated. It was income either from employment in
an establishment or from self employment merely differentiates the sources from which income is
generated, the end use being the same’. Applying the ratio of judgment of 2007 (supra) to this case
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since the petitioner was earning from his agricultural and manual pursuits, the same were sufficient
to maintain him and his family. It is thus held that petitioner was gainfully employed. Be it stated
here that Hon'ble Apex Court in Deepali Gundu Surwase’s case has held that the Labour Court was
not justified in holding that merely because the respondent was receiving agriculture income, he
cannot be treated to be engaged in gainful employment. Since the petitioner had income from
agriculture pursuits for his livelihood it cannot be stated that petitioner was not gainfully employed
and thus would not be entitled full back wages. In view of the forgoing discussion, it is held that the
relationship of workman and employer existed between petitioner and respondent and that
petitioner was illegally retrenched without compliance of Section 25-G and Section 25-H of the Act
although remained gainfully employed after his retrenchment. Thus, applying the ratio of judgment
of Hon'ble Apex Court (2007 supra), it may not be erroneous to hold that petitioner was gainfully
employed and thus would be not entitled for back wages for the period he was out of job on being
terminated by the respondent.

18. Lastly, Ld. Dy. D.A. for State has contended with vehemence that there is inordinate
and explained delay which disentitles petitioner relief claimed for by him. On the other hand, 1d.
Authorized Representative for the petitioner has relied upon the judgment of Hon'ble Apex Court
titled Raghubir Singh vs. General Manager, Haryana Roadways, Hissar reported in 2014 Lab IC
4266 (SC) and the relevant paras of the judgment are produced below for reference:

“12. Therefore, in our considered view, the observations made by this Court in the
Rajasthan State Agriculture Marketing Board case (supra) upon which the learned
Additional Advocate General for the State of Haryana has placed reliance cannot be applied
to the fact situation of the case on hand, for the reason that the Labour Court has
erroneously rejected the reference without judiciously considering all the relevant factors of
the case particularly the points of dispute referred to it and answered the 2nd issue regarding
the reference being barred by limitation but not on the merits of the case. The said decision
has no application to the fact situation and also for the reason the catena of decisions of this
Court referred to supra, wherein this Court has categorically held that the provisions of
Limitation Act under Article 137 has no application to make reference by the appropriate
government to the Labour Court/Industrial Tribunal for adjudication of existing industrial
dispute between workmen and the employer.

13. In the case on hand, no doubt there is a delay in raising the dispute by the appellant; the
Labour Court nevertheless has the power to mould the relief accordingly. At the time of
adjudication, if the dispute referred to the Labour Court is not adjudicated by it, it does not
mean that the dispute ceases to exist. The appropriate government in exercise of its statutory
power under Section 10(1)(c) of the Act can refer the industrial dispute, between the parties,
at any time, to either the jurisdictional Labour Court/Industrial Tribunal as interpreted by
this Court in the Avon Services case referred to supra. Therefore, the State Government has
rightly exercised its power under Section 10(1)(c) of the Act and referred the points of
dispute to the Labour Court as the same are in accordance with the law laid down by this
Court in Avon Services & Sapan Kumar Pandit cases referred to supra.

14. Further, the workman cannot be denied to seek relief only on the ground of delay in
raising the dispute as held in the case of S.M. Nilajkar & Ors. v. Telecom District Manager,
Karnataka[4] it was held by this Court as follows—

“17. It was submitted on behalf of the respondent that on account of delay in raising the
dispute by the appellants the High Court was justified in denying relief to the appellants.
We cannot agree...... In Ratan Chandra Sammanta and Ors. v. Union of India and Ors.
(supra)1993 AIR SCW 2214, it was held that a casual labourer retrenched by the employer
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deprives himself of remedy available in law by delay itself, lapse of time results in losing
the remedy and the right as well. The delay would certainly be fatal if it has resulted in
material evidence relevant to adjudication being lost and rendered not available. However,
we do not think that the delay in the case at hand has been so culpable as to disentitle the
appellants for any relief.....” (Emphasis laid by the Court) In view of the legal principles laid
down by this Court in the above judgment, the reference of the industrial dispute made in
the case on hand by the State Government to the Labour Court to adjudicate the existing
industrial dispute between the parties was made within a reasonable time, considering the
circumstances in which the workman was placed, firstly, as there was a criminal case
pending against him and secondly, the respondent had assured the workman that he would
be reinstated after his acquittal from the criminal case. Moreover, it is reasonable to
adjudicate the industrial dispute in spite of the delay in raising and referring the matter,
since there is no mention of any loss or unavailability of material evidence due to the delay.
Thus, we do not consider the delay in raising the industrial dispute and referring the same to
the Labour Court for adjudication as gravely erroneous and it does not debar the workman
from claiming rightful relief from his employer.

15. In the case of Ajaib Singh v. The Sirhind Co-Operative Marketing Cum- Processing
Service Society Limited & Anr.[5] this Court has opined that relief cannot be denied to the
workman merely on the ground of delay, stating that:—

“10. It follows, therefore, that the provisions of Article 137 of the Schedule to Limitation
Act, 1963 are not applicable to the proceedings under the act and that the relief under it
cannot be denied to the workman merely on the ground of delay. The plea of delay if raised
by the employer is required to be proved as a matter of fact by showing the real prejudice
and not as a merely hypothetical defence. No reference to the labour court can be generally
questioned on the ground of delay alone. Even in a case where the delay in shown to be
existing, the tribunal, labour court or board, dealing with the case can appropriately mould
the relief by declining to grant back wages to the workman till the date he raised the
demand regarding his illegal retrenchment/ termination or dismissal. The Court may also in
appropriate cases direct the payment of part of the back wages instead of full back
wages.....” (Emphasis laid by the Court)

16. Hence, we are of the opinion, having regard to the fact and circumstances of the case
that there is no delay or latches on the part of the workman from the date of his acquittal in
the criminal case. Thereafter, upon failure of the respondent in adhering to the assurance
given to the workman that he would be reinstated after his acquittal from the criminal case,
the workman approached the conciliation officer and the State Government to make a
reference to the Labour Court for adjudication of the dispute with regard to the order of
dismissal passed by the respondent. Keeping in mind the date of acquittal of the appellant
and the date on which he approached the conciliation officer by raising the dispute, since
the respondent had not adhered to its assurance, the State Government had rightly referred
the dispute for its adjudication. Therefore it cannot be said that there was a delay on the part
of the appellant in raising the dispute and getting it referred to the Labour Court by the State
Government.

17. Further, the Labour Court on an erroneous assumption of law framed the additional
issue regarding the limitation in raising the dispute and its reference by the State
Government to the Labour Court. Thus, the Labour Court has ignored the legal principles
laid down by this Court in the cases referred to supra. The award passed by the Labour
Court was accepted erroneously by both the learned single Judge and the Division Bench of
the High Court by dismissing the Civil Writ Petition & the Letters Patent Appeal without
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examining the case in its proper perspective, keeping in view the power of the State
Government under Section 10(1)(c) and the object and intendment of the Act. Not
adjudicating the existing industrial dispute on merits between the parties referred to it may
lead to disruption of industrial peace and harmony, which is the foremost important aspect
in Industrial Jurisprudence as the same would affect the public interest at large.

19. Ld. counsel representing respondent department has also contended with vehemence
that claim petition is barred by limitation on account of delay and laches. It has been pointed that
termination of petitioner in this case took place on 2004 and the industrial dispute was raised after
several years of retrenchment. Repudiating the argument by 1d. counsel, Id. AR for the petitioner
has placed reliance upon judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P. (Bhatag
Ram’s case) in which it has been held that delay in raising dispute may be considered by court at
the time of granting final relief however in various other judgments even longer delay has been
condoned. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007 (HP) 1160,
delay of more than 10 years was condoned besides Hon'ble High Court has held that principle of
Limitation Act is not applicable to the industrial dispute. Similar view was taken by Hon'ble Apex
Court in Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation Act, 1963 did
not apply to the proceeding under the Industrial Disputes Act.

20. Relying upon the aforestated judgment, it has been contended that claim of petitioner
cannot be defeated on the point of delay and laches. Repudiating arguments advanced by Id.
Authorized Representative for petitioner, 1d. Dy. D.A. has placed reliance upon the judgment of
Hon'ble Apex Court titled as Assistant Engineer, Rajasthan State Agriculture Marketing Board,
Sub-Division Kota and Mohan Lal [2013 (139) FLR 125], the relevant para of the judgment are
produced below for reference:

Industrial Disputes Act, 1947-Sections 25-F and 10-Limitation Act, 1963- Section 5-
Industrial dispute-Termination of service-Finding of Lboaur Court that workman had
completed 240 days in calander year and his termination was in violation o section 25-F of
the [.D.Act- Wrokman worked from 1.11.1984 to 17.2.1986 in all 286 days during
employment. His services terminated on 18.2.1986. Industrial dispute raised after 6 years of
termination. Admitted delay of 6 years not kept in view by the Labour Court- Judicial
discretion exercised by the Labour Court flawed and unsustainable. Reinstatement of the
workman not the appropriate relief. In lieu of reinstatement compensation of Rs.one lac
directed to be paid to the workman by the appellant-employer within six weeks failing
which interest (@ workman 9% p.a. will be payable. [Paras 21 and 22]

Limitation Act, 1963. Section 5-Industrial Disputes Act, 1947-Section 25-F-Termination of
service-Industrial dispute raised after six years-Limitation Act not applicable to reference
made under the [.D. Act-Delay in raising industrial disputes definitely an important
circumstances which the Labour Court must keep in view before granting relief”.

I have gone through the rival contention of the 1d. Authorized Representative as well as 1d.
Dy. D.A. for State. Keeping in view the mandate of Hon'ble Apex Court in various judgments
referred to above it is held that delay in raising industrial dispute is definitely an important
circumstance and court has to keep in mind while exercising discretion. In para nos. 20 and 21 of
judgment 2013 supra has referred to Gitam Singh’s case reported in 2013 (136) FLR 893 (SC)
titled as Assistant Engineer Rajasthan Development Corporation and another vs. Geetam Singh
observing that before exercising its judicial discretion, the Labour Court has to keep in view all
relevant factors including the mode and manner of appointment, nature of employment, length of
service, the ground on which termination has been set aside and the delay in raising industrial
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dispute before grant of relief in an industrial dispute. It was observed by the Hon'ble Apex Court in
judgment (2013 supra) before that workman had worked for 286 days and had raised industrial
dispute in 1992 whereas his services have been terminated in 1986 and he raised industrial dispute
after six years. The Hon'ble Apex Court has held that though compensation awarded by Single
Judge of the Hon'ble High Court was too low and liable to be enhanced by the Division Bench but
surely reinstatement of the workman in the facts and circumstances is not the appropriate relief and
thus Hon'ble Apex Court awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum if
the respondent failed to make payment of compensation within six weeks from the date of
judgment. In the case in hand before this court factors which have weighed are that the petitioner in
all remained engaged for about 10 years and actually worked for 1025.5 days as per mandays chart
on record and that the services of petitioner were disengaged in September, 2004 who worked as
non skilled worker and had raised industrial dispute by issuance of demand notice after about seven
years i.e. demand notice was given on 06.10.2011. It is also pertinent to mention here that
petitioner on the date of filing claim petition was ageing 33 years who has sufficient spell of life to
work and earn his livelihood. Taking into consideration factors mentioned above in pursuance to
judgments of Hon'ble Apex Court petitioner would not be entitled either for reinstatement or for
back wages but compensation a lump-sum would be appropriate relief in view of judgment 2013
(139) FLR 25 (SC). The judgments relied upon by 1d. Authorized Representative for petitioner on
the matter of delay and laches is more or less settled law that claim of the petitioner could not be
solely declined on the ground of delay and laches. Similarly, judgment of Hon'ble Apex Court in
2014 titled as Raghubir Singh’s case also does not come to the rescue of the petitioner as in this
judgment also the Hon'ble Apex Court has reiterated the mandate as given by the Hon'ble Apex
Court in previous judgment in the year 2013 i.e. Assistant Engineer, Rajasthan State Agriculture
Marketing Board, Sub-Division Kota and Mohan Lal’s case. Similar view was reiterated by the
Hon'ble Apex Court in judgment titled as Vice Chancellor, Lucknow University, Lucknow, Uttar
Pradesh v. Akhilesh Kumar Khare & another reported in AIR 2015 SC 3473.

21. In view of foregoing discussion, a lump-sum compensation of Rs.1,00,000/- (Rupees
one lakh only) would be an appropriate relief to which the petitioner is entitled in the facts and
circumstances of the case as stated above. It is further made clear that amount of compensation
shall be paid within four months from the date of Award failing which the petitioner would be
entitled for interest @ 9% per annum from date of Award and its realization. Issues no. 1, 2 and 3
are answered accordingly.

ISSUE NO.4

22. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

RELIEF

23. As sequel to my findings on foregoing issues, the respondent is hereby directed to pay
the compensation of Rs.1,00,000/- (Rupees one lakh only) to the petitioner in lieu of the
reinstatement in services as well as the other consequential service benefits. Amount of
compensation so awarded shall be paid by the respondent to the petitioner within four months from
today failing which the respondent shall be liable to pay the interest @ 9% per annum on the said
amount from the date of award till the date of its realization. In the peculiar circumstances of the
case, the parties are left to bear their own costs.
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24. The reference is answered in the aforesaid terms.

25. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

26. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 9th day of November, 2016.

(K. K. SHARMA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)
(CAMP AT CHAMBA)

Ref No. : 419/2015
Date of Institution : 10.09.2015
Date of Decision : 09.11.2016

Ms. Sili Devi d/o Shri Sukh Devi, r/o Village and Post Office Shoon, Tehsil Pangi, District
Chamba, H.P. ...Petitioner.

Versus

Executive Engineer, H.P.P.W.D. Division Killar, Tehsil Pangi, District Chamba, H.P.
...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner ~ : Sh. L.S. Jaryal, AR
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication:

“Whether the industrial dispute raised by the worker Ms. Sili Dvi D/O Shri Sukh Devi, R/O
Village and Post Office Shoon, Tehsil Pangi, District Chamba, H.P. before the Executive
Engineer, H.P.P.W.D. Division, Killar, Tehsil Pangi, District Chamba, H.P. vide demand
notice dated 02.02.2012 regarding her alleged illegal termination of services during
October, 2004 suffers from delay and latches? If not, Whether termination of the services of
Ms. Sili Dvi D/O Shri Sukh Devi, R/O Village and Post Office Shoon, Tehsil Pangi, District
Chamba, H.P. by the Executive Engineer, H.P.P.W.D. Division, Killar, Tehsil Pangi,
District Chamba, H.P. during October, 2004 without complying the provisions of the
Industrial Disputes Act, 1947, is legal and justified? If not, what amount of back wages,
seniority, past service benefits and compensation the above aggrieved workman is entitled
to from the above employer?”
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2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts leading to institution of the present claim petition by the petitioner above
named reveal that she had been initially engaged as daily waged beldar on muster roll basis in the
month of May, 1994 who continuously worked till October, 2004 with the respondent/department.
Averments made in the petition further revealed that petitioner had worked for 160 days in each
calendar year as prescribed for tribal area of Pangi Tehsil District Chamba and became eligible for
continuous service envisaged under statutory provisions of Section 25-B of the Industrial Disputes
Act, 1947 (hereinafter referred to as 'the Act' for brevity). Averments made in the petition revealed
that the services of petitioner had interrupted by way of intermittent/artificial breaks given by the
respondent/department deliberately and as such breaks are required to be counted as continuous
services for the purposes of calculation of 160 days so as for the applicability of Section 25-B of
the Act. The grievance of petitioner remains that respondent/department had terminated/
disengaged petitioner from daily wage service in the end of October, 2004 by an oral order without
any reason whereas several other co-workers who were junior to petitioner had been retained on
muster roll and thus the action of respondent/department was stated to be unjustified and malafide.
It is alleged that seniority list of daily wage workers working under the respondent had not been
circulated till termination/retrenchment of the petitioner and while retrenching the services of
petitioner, even principle of 'Last come First go' had not been followed by the department/
respondent. The petitioner has named 27 persons who were junior to petitioner and joined service
from 1st August, 1997 to 1st September, 2007. In the end of month of October, 2004 when the
services of petitioner were terminated by way of oral order, she was not served with one month
notice of retrenchment and at the same time one month's wages in lieu of notice period had also not
been paid to her and for said reason termination of the services of petitioner was prima facie illegal
and unwarranted. The claimant/petitioner claimed that she had spotless service record who never
been charge-sheeted for any act of indiscipline or negligence or her conduct and even at the time of
verbal termination, no charge-sheet had been served upon her and the at the same time, no
opportunity of hearing had been afforded to her. The petitioner also alleges that she has remained
unemployed ever since her illegal termination from month of October, 2004 till the date of
institution of present claim petition who had been nowhere gainfully employed and was thus
entitled for full back wages. Accordingly alleging respondent to have committed violation of
statutory provision of Section 25-F, Section 25-G and Section 25-H of the Industrial Disputes Act,
1947 and Article 14 and 16 of Constitution of India, the petitioner prays for setting aside oral order
of termination/retrenchment by the respondent in the month of September, 2004. She further prayed
for reinstatement in service w.e.f. month of October, 2004 along-with back wages, seniority
including continuity in service as petitioner has remained unemployed since the date of her illegal
termination. The petitioner has also prayed that period of intermittent/fictional breaks given time
and again during entire service of petitioner between May, 1994 to October, 2004 be counted 160
days continuous service and regularization of the service of petitioner w.e.f. 01.01.2004 having
completed 8 years of service and per the policy of HP Govt. in pursuance to judgment of Hon'ble
Apex Court titled as Rakesh Kumar vs. State of H.P. and to any other relief petitioner is entitled.

4. The respondent contested claim petition, filed reply inter-alia taken preliminary
objections of maintainability, claim petition being bad on account of delay and laches. On merits
denied that petitioner had worked for more than 160 days in each calendar year rather clarified by
stating that petitioner was engaged as daily waged beldar in 1994 who remained engaged till 2004
but had worked intermittently as petitioner used to come and attend the work at her own sweet will
and convenience. Relying upon the mandays chart, it has been categorically pleaded by the
respondent that petitioner had not completed 160 days in each calendar year as required for tribal
area of Pangi Tehsil. Allegations of fictional breaks given by respondent to the petitioner have been
denied. In so far as engagement of persons junior to petitioner mentioned at serial nos. 1 to 24 and



RIS, f@dreel Uawl, 28 HRaNl, 2017 /9 HIey, 1938 7819

26 in para no. 4 of the claim petition were appointed as per order of Labour Court and at serial nos.
25 & 27 as harness case. On the plea of termination of service of petitioner, respondent specifically
alleges that petitioner had left the job at her own will therefore serving of notice or pay in lieu
thereof was not required. Reiterating its stand respondent has maintained that petitioner had left the
work of her own sweet will and the persons mentioned in para no.4 are stated to have engaged as
per direction of the Labour Court-cum-Industrial Tribunal Dharamshala as harness case. It is also
contended that if petitioner had been terminated in 2004 she would have definitely raised industrial
dispute immediately and that after seven years petitioner is stated to be agitating the matter which is
bad on account of delay and laches. It is also contended that since the services of petitioner had not
been terminated by the respondent, question of issuance of notice or wages in lieu thereof did not
arise and at the same time, there was no necessity for charge-sheet or issuing any notice of
petitioner after her termination. It is contended that petitioner was agriculturist and gainfully
employed and was thus not entitled for back wages.

5. The petitioner filed rejoinder, reiterated her stand as maintained in the claim petition.
Further asserted that provisions of Limitation Act did not eclipse the claim of petitioner in totality
besides allegation of violation of principle of 'Last come First go' was specifically denied.

6. In order to prove her case, petitioner had examined herself as PW1 tendered/proved
her affidavit Ex. PW1/A under Order 18 Rule 4 CPC, Ex. PW1/B to PW1/L mandays charts of
junior workers and closed evidence. On the other hand, repudiating the evidence led by the
petitioner, respondent examined RW1 Shri Bal Krishan Kapil, the then Executive Engineer,
HPPWD Division Killar as RW1 tendered/proved mandays chart of petitioner Ex. RW1/B,
mandays chart of other co-workers Ex. RW1/C, Ex. RW1/DI1 to Ex. RW1/D21 copy of orders/
awards and closed the evidence.

7. 1 have heard the ld. Authorized Representative of petitioner and 1d. Dy. D.A.
representing respondent, gone through records of the case carefully relevant for disposed of this

case.

8. From the contentions raised, following issues were framed on 17.12.2015 for
determination which are as under :

1.  Whether the industrial dispute raised by petitioner vide demand notice dated
02.02.2012 qua her termination of service during October, 2004 by respondent
suffers from the vice of delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of the services of petitioner by the respondent w.e.f. October,
2004 is/was illegal and unjustified as alleged? ...OPP.

3. If issue no.l or issue no.2 or both are proved in affirmative, to what service
benefits the petitioner is entitled to? ...OPP.

7.  Whether the claim petition is not maintainable in the present form as alleged?
...OPR.

Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No.l : Yes
Issue No.2 : Yes
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Issue No.3 : Discussed
Issue No.4 : No
Relief. : Petition is partly allowed awarding compensation Rs.1,20,000/- per

operative part of award.
REASONS FOR FINDINGS
ISSUES NO.1, 2 AND 3

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. Relationship of petitioner having been engaged as daily waged beldar by respondent on
muster roll basis in the month of May, 1994 who continuously worked till 2004 at HPPWD Sub
Division Killar is not in dispute. Admittedly, petitioner was engaged without any written order or
settlement of terms and conditions by the respondent. It is equally not in dispute that no written
order was passed while terminating service of the petitioner as claim of respondent remains that it
had not retrenched petitioner from service who had abandoned the job of her own and used to work
intermittently as per her own wish and convenience. Admittedly, the reference of appropriate govt.
does not relate to plea of fictional breaks but only with regard to petitioner's termination from
service. In the backdrop of foregoing admitted facts on record, claim of petitioner requires to be
adjudicated with a view to determine if petitioner is entitled for relief of reinstatement and back
wages along-with seniority and past service benefits and compensation as claimed by him.

12. Stepping into witness box as PW1 has sworn in affidavit Ex. PW1/A reiterating and
reaffirming her pleadings as stipulated in claim petition. In her affidavit she has claimed to have
worked with the respondent/department for more than 160 days in Pangi Sub Division Chamba
District and remained engaged from May, 1994 to October, 2004. She has also stated on oath that
no notice under Section 25-F of the Act was given by the respondent before terminating her service
and at the same time no compensation in lieu thereof notice period was paid to her and thus her
termination was illegal and void entitling petitioner benefit of reinstatement of service with full
back wages and all the other consequential service benefits. The petitioner has further alleged on
oath that respondent/department after terminating her services in October, 2004 by oral order had
engaged several co-workers who were junior to petitioner were retained in service. Not only this,
the persons who were junior to petitioner are stated to have been regularized in service and thus
respondent had not followed the mandate of Sections 25-G and 25-H of the Act which was
obligatory on its part. The case of petitioner also remains that she had served respondent with due
diligence and had spotless service record as respondent/department had never called any
explanation or raised charge-sheet against her but even while retrenching petitioner from service,
no notice was given. The petitioner has also explained reason for not approaching the authorities
under Labour Act and thereafter before this Tribunal, as there existed no road between Chamba
town to Pangi Tehsil till 2012 and petitioner had moved before the Labour Officer raising demand
notice consequent upon which a failure report was submitted and as the Labour Commissioner did
not make reference for industrial dispute raised by petitioner, the petitioner had moved before the
Hon'ble High Court by filing CWP where direction was passed for making reference to the Labour
Court due to which delay had occurred and same was satisfactorily explained.

13. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from her duty as also reflected in mandays chart Ex.
RWI1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
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admitted that no departmental inquiry was initiated against petitioner even after October, 2004. No
reason whatsoever has been assigned for such any action or omission on the part of respondent in
not initiating any departmental proceedings or making correspondence calling upon the petitioner
to join service. This prima facie belies the stand taken by the respondent as abandonment has to be
proved like any other fact in issue. The petitioner, on the other hand, as PW1 in cross-examination
has specifically denied that she used to leave the job in between and attended the work
intermittently rather she has claimed that intermit breaks had been deliberately given to her by the
respondent in the service record of petitioner so that petitioner did not complete 160 days of work
as required for Pangi Tehsil area and also for applicability of Section 25-B of the Act. As such, in
absence of any specific and reliable evidence led by respondent, it would be unsafe to hold that
respondent had established plea of abandonment.

14. A bare glance on the mandays chart Ex. RW1/B would reveal that petitioner had
worked for 161 days in the year 1994, 173 days in 1995, 164 days in 1996, 65 days in 1997, 86
days in 1998, 84 days in 1999, 90 days in 2001, 89 days in 2002, 88 days in 2003 and 100 days in
2004 and thus a total of her service in 1994 to 2004 in 10 years she had worked for 1100 days in
her entire service period. Be it noticed that except the years 1997 to 2004 she had worked for more
than 160 days and as there is no reference from the Labour Commissioner, Shimla on the point of
artificial breaks, this court is to confine its findings only with regard to alleged illegal termination.
It is evident from mandays chart Ex. RW1/B that in the year 2004 the petitioner had merely worked
for 100 days and thus immediately in preceding 12 calendar months from the month of termination
of petitioner had not rendered service of 160 days so as to meet requirement of law of having
continuous service of one year and thus it was not at all required from respondent to have issued a
notice envisaged under Section 25-F of the Act. As such, the respondent is held to have not violated
the provisions of Section 25-F of the Act.

15. Ld. Authorized Representative for petitioner has contended with vehemence that large
number of workers who were junior to petitioner had been appointed from 01.8.1997 to 07.9.1999
and these workers have been retained in service and regularized. The grievance of petitioner
remains that principle of 'Last come First go' was not followed as the juniors were retained and
services of petitioner despite being senior was terminated without any valid reason. Ex. PW1/B, Ex.
PWI1/C, Ex. PW1/D are the year-wise mandays of daily waged workers who were junior to the
petitioner and had joined in the year 2000 or thereafter whereas Ex. PW1/E to Ex. PWI1/L are the
mandays chart of other co-workers. All of these co-workers shown in Ex. PW1/C the year-wise
mandays details of workers of Division HPPWD Killar were certainly junior to petitioner who were
given sufficient work existing in those years more than 200 days in a year whereas the petitioner
had been not given muster roll for the whole month. Ex. RW1/C also established that all the co-
workers shown in this document have worked for more than 160 days in most of the years although
they were junior to petitioner. Evidently, there is no iota of evidence of respondent establishing that
petitioner was called upon to join for service at any time after October, 2004 even at the time when
junior persons were reengaged. That being so the respondent had certainly violated the provisions
of Section 25-G of the Act as the juniors workers mentioned in para no.3 of the affidavit were
retained whereas petitioner was senior from these co-workers having joined service in 1994 was
terminated and even thereafter respondent omitted to afford opportunity to petitioner for
reemployment for work which also violates the provisions of Section 25-H of the Act. Ld.
Authorized Representative for petitioner has placed reliance upon judgment of Central Bank of
India vs. S. Satyam, 1996 (5) SCC 419 in which Hon'ble Apex Court has held that for the
applicability of Section 25-G and 25-H of the Act, there was no necessity of claimant/petitioner to
have worked for 240 days as in case of provisions of Section 25-F of the Act.

16. Repudiating claim of petitioner, the respondent, on the other hand, has made futile
attempt to justify engagement of junior workers and their retention in service on the basis of orders
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of Labour Court-cum-Industrial Tribunal as well as Hon'ble High Court of H.P. as reflected in Ex.
RW1/D1 to Ex RW1/D21. These judgments/orders have been gone through which revealed that
respondent had wrongly terminated the services of those claimant/petitioner and for said reasons
they were directed to be reinstated. Thus, plea that persons were directed to be appointed in
pursuance to awards/orders Ext. Rw1/D1 to Ex. RW1/D21 were primarily on the basis of court
orders would not defeat the claim of the petitioner as status of these person being junior to
petitioner does not get negatived. As such, even when petitioner is proved to have not worked for
more than 160 days in preceding 8 years which entitled her for regularization of her service per
government policy, yet respondent is not absolved from its accountability of provisions of Section
25-G and 25-H of the Act and as such it is held that respondent had violated the provisions of
Sections 25-G and 25-H of the Industrial Disputes Act.

17. Ld. Authorized Representative for petitioner has contended that after petitioner's
termination in October, 2004, she had remained unemployed and was not earning anything
thereafter as such was entitled for full back wages. Repudiating the arguments of 1d. Authorized
Representative of petitioner, 1d. Dy. D.A. for the State has taken this court through cross-
examination of the petitioner who has admitted that she had cultivatable land with her and also
worked a private labourer. Thus, plea of having remained not gainfully employed gets belied
admission of petitioner in cross-examination in which she had maintained that she had been earning
from agricultural land as well as she has been working as daily wager privately. Reliance has been
placed on the judgment of Hon'ble Apex Court North East Karnataka Road Transport Corporation
vs. M. Nagangouda (2007) 10 SCC 765 in which Division Bench comprising of Justice A.R.
Lakshmanan and Justice Altamas Kabir had held that 'term gainfully employment would also
include self employment wherefrom income is generated. It was income either from employment in
an establishment or from self employment merely differentiates the sources from which income is
generated, the end use being the same’. Applying the ratio of judgment of 2007 (supra) to this case
since the petitioner was earning from her agricultural and manual pursuits, the same were sufficient
to maintain her and her family. It is thus held that petitioner was gainfully employed. Be it stated
here that Hon'ble Apex Court in Deepali Gundu Surwase’s case has held that the Labour Court was
not justified in holding that merely because the respondent was receiving agriculture income, she
cannot be treated to be engaged in gainful employment. Since the petitioner had income from
agriculture pursuits for her livelihood it cannot be stated that petitioner was not gainfully employed
and thus would not be entitled full back wages. In view of the forgoing discussion, it is held that the
relationship of workman and employer existed between petitioner and respondent and that
petitioner was illegally retrenched without compliance of Section 25-G and Section 25-H of the Act
although remained gainfully employed after her retrenchment. Thus, applying the ratio of judgment
of Hon'ble Apex Court (2007 supra), it may not be erroneous to hold that petitioner was gainfully
employed and thus would be not entitled for back wages for the period she was out of job on being
terminated by the respondent.

18. Lastly, Ld. Dy. D.A. for State has contended with vehemence that there is inordinate
and explained delay which disentitles petitioner relief claimed for by him. On the other hand, 1d.
Authorized Representative for the petitioner has relied upon the judgment of Hon'ble Apex Court
titled Raghubir Singh vs. General Manager, Haryana Roadways, Hissar reported in 2014 Lab IC
4266 (SC) and the relevant paras of the judgment are produced below for reference:

“12. Therefore, in our considered view, the observations made by this Court in the
Rajasthan State Agriculture Marketing Board case (supra) upon which the learned
Additional Advocate General for the State of Haryana has placed reliance cannot be applied
to the fact situation of the case on hand, for the reason that the Labour Court has
erroneously rejected the reference without judiciously considering all the relevant factors of
the case particularly the points of dispute referred to it and answered the 2nd issue regarding
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the reference being barred by limitation but not on the merits of the case. The said decision
has no application to the fact situation and also for the reason the catena of decisions of this
Court referred to supra, wherein this Court has categorically held that the provisions of
Limitation Act under Article 137 has no application to make reference by the appropriate
government to the Labour Court/Industrial Tribunal for adjudication of existing industrial
dispute between workmen and the employer.

13. In the case on hand, no doubt there is a delay in raising the dispute by the appellant; the
Labour Court nevertheless has the power to mould the relief accordingly. At the time of
adjudication, if the dispute referred to the Labour Court is not adjudicated by it, it does not
mean that the dispute ceases to exist. The appropriate government in exercise of its statutory
power under Section 10(1)(c) of the Act can refer the industrial dispute, between the parties,
at any time, to either the jurisdictional Labour Court/Industrial Tribunal as interpreted by
this Court in the Avon Services case referred to supra. Therefore, the State Government has
rightly exercised its power under Section 10(1)(c) of the Act and referred the points of
dispute to the Labour Court as the same are in accordance with the law laid down by this
Court in Avon Services & Sapan Kumar Pandit cases referred to supra.

14. Further, the workman cannot be denied to seek relief only on the ground of delay in
raising the dispute as held in the case of S.M. Nilajkar & Ors. v. Telecom District Manager,
Karnataka[4] it was held by this Court as follows-

“17. It was submitted on behalf of the respondent that on account of delay in raising the
dispute by the appellants the High Court was justified in denying relief to the appellants.
We cannot agree...... In Ratan Chandra Sammanta and Ors. v. Union of India and Ors.
(supra)1993 AIR SCW 2214, it was held that a casual labourer retrenched by the employer
deprives herself of remedy available in law by delay itself, lapse of time results in losing the
remedy and the right as well. The delay would certainly be fatal if it has resulted in material
evidence relevant to adjudication being lost and rendered not available. However, we do not
think that the delay in the case at hand has been so culpable as to disentitle the appellants
for any relief.....” (Emphasis laid by the Court) In view of the legal principles laid down by
this Court in the above judgment, the reference of the industrial dispute made in the case on
hand by the State Government to the Labour Court to adjudicate the existing industrial
dispute between the parties was made within a reasonable time, considering the
circumstances in which the workman was placed, firstly, as there was a criminal case
pending against her and secondly, the respondent had assured the workman that she would
be reinstated after her acquittal from the criminal case. Moreover, it is reasonable to
adjudicate the industrial dispute in spite of the delay in raising and referring the matter,
since there is no mention of any loss or unavailability of material evidence due to the delay.
Thus, we do not consider the delay in raising the industrial dispute and referring the same to
the Labour Court for adjudication as gravely erroneous and it does not debar the workman
from claiming rightful relief from her employer.

15. In the case of Ajaib Singh v. The Sirhind Co-Operative Marketing Cum- Processing
Service Society Limited & Anr.[5] this Court has opined that relief cannot be denied to the
workman merely on the ground of delay, stating that:—

“10. It follows, therefore, that the provisions of Article 137 of the Schedule to Limitation
Act, 1963 are not applicable to the proceedings under the act and that the relief under it
cannot be denied to the workman merely on the ground of delay. The plea of delay if raised
by the employer is required to be proved as a matter of fact by showing the real prejudice
and not as a merely hypothetical defence. No reference to the labour court can be generally
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questioned on the ground of delay alone. Even in a case where the delay in shown to be
existing, the tribunal, labour court or board, dealing with the case can appropriately mould
the relief by declining to grant back wages to the workman till the date she raised the
demand regarding her illegal retrenchment/termination or dismissal. The Court may also in
appropriate cases direct the payment of part of the back wages instead of full back
wages.....” (Emphasis laid by the Court)

16. Hence, we are of the opinion, having regard to the fact and circumstances of the case
that there is no delay or latches on the part of the workman from the date of her acquittal in
the criminal case. Thereafter, upon failure of the respondent in adhering to the assurance
given to the workman that she would be reinstated after her acquittal from the criminal case,
the workman approached the conciliation officer and the State Government to make a
reference to the Labour Court for adjudication of the dispute with regard to the order of
dismissal passed by the respondent. Keeping in mind the date of acquittal of the appellant
and the date on which she approached the conciliation officer by raising the dispute, since
the respondent had not adhered to its assurance, the State Government had rightly referred
the dispute for its adjudication. Therefore it cannot be said that there was a delay on the part
of the appellant in raising the dispute and getting it referred to the Labour Court by the State
Government.

17. Further, the Labour Court on an erroneous assumption of law framed the additional
issue regarding the limitation in raising the dispute and its reference by the State
Government to the Labour Court. Thus, the Labour Court has ignored the legal principles
laid down by this Court in the cases referred to supra. The award passed by the Labour
Court was accepted erroneously by both the learned single Judge and the Division Bench of
the High Court by dismissing the Civil Writ Petition & the Letters Patent Appeal without
examining the case in its proper perspective, keeping in view the power of the State
Government under Section 10(1)(c) and the object and intendment of the Act. Not
adjudicating the existing industrial dispute on merits between the parties referred to it may
lead to disruption of industrial peace and harmony, which is the foremost important aspect
in Industrial Jurisprudence as the same would affect the public interest at large.

19. Ld. counsel representing respondent department has also contended with vehemence
that claim petition is barred by limitation on account of delay and laches. It has been pointed that
termination of petitioner in this case took place on 2004 and the industrial dispute was raised after
several years of retrenchment. Repudiating the argument by 1d. counsel, 1d. AR for the petitioner
has placed reliance upon judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P. (Bhatag
Ram’s case) in which it has been held that delay in raising dispute may be considered by court at
the time of granting final relief however in various other judgments even longer delay has been
condoned. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007 (HP) 1160,
delay of more than 10 years was condoned besides Hon'ble High Court has held that principle of
Limitation Act is not applicable to the industrial dispute. Similar view was taken by Hon'ble Apex
Court in Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation Act, 1963 did
not apply to the proceeding under the Industrial Disputes Act.

20. Relying upon the aforestated judgment, it has been contended that claim of petitioner
cannot be defeated on the point of delay and laches. Repudiating arguments advanced by Id.
Authorized Representative for petitioner, 1d. Dy. D.A. has placed reliance upon the judgment of
Hon'ble Apex Court titled as Assistant Engineer, Rajasthan State Agriculture Marketing Board,
Sub-Division Kota and Mohan Lal [2013 (139) FLR 125], the relevant para of the judgment are
produced below for reference:
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Industrial Disputes Act, 1947-Sections 25-F and 10-Limitation Act, 1963- Section 5-
Industrial dispute-Termination of service-Finding of Labour Court that workman had
completed 240 days in calander year and her termination was in violation o section 25-F of
the I.D.Act- Wrokman worked from 1.11.1984 to 17.2.1986 in all 286 days during
employment. her services terminated on 18.2.1986. Industrial dispute raised after 6 years of
termination. Admitted delay of 6 years not kept in view by the Labour Court-Judicial
discretion exercised by the Labour Court flawed and unsustainable. Reinstatement of the
workman not the appropriate relief. In lieu of reinstatement compensation of Rs.one lac
directed to be paid to the workman by the appellant-employer within six weeks failing
which interest (@ workman 9% p.a. will be payable. [Paras 21 and 22]

Limitation Act, 1963. Section 5-Industrial Disputes Act, 1947-Section 25-F-Termination of
service-Industrial dispute raised after six years-Limitation Act not applicable to reference
made under the I.D. Act-Delay in raising industrial disputes definitely an important
circumstances which the Labour Court must keep in view before granting relief”.

I have gone through the rival contention of the 1d. Authorized Representative as well as 1d.
Dy. D.A. for State. Keeping in view the mandate of Hon'ble Apex Court in various judgments
referred to above it is held that delay in raising industrial dispute is definitely an important
circumstance and court has to keep in mind while exercising discretion. In para nos. 20 and 21 of
judgment 2013 supra has referred to Gitam Singh’s case reported in 2013 (136) FLR 893 (SC)
titled as Assistant Engineer Rajasthan Development Corporation and another vs. Geetam Singh
observing that before exercising its judicial discretion, the Labour Court has to keep in view all
relevant factors including the mode and manner of appointment, nature of employment, length of
service, the ground on which termination has been set aside and the delay in raising industrial
dispute before grant of relief in an industrial dispute. It was observed by the Hon'ble Apex Court in
judgment (2013 supra) before that workman had worked for 286 days and had raised industrial
dispute in 1992 whereas his services have been terminated in 1986 and he raised industrial dispute
after six years. The Hon'ble Apex Court has held that though compensation awarded by Single
Judge of the Hon'ble High Court was too low and liable to be enhanced by the Division Bench but
surely reinstatement of the workman in the facts and circumstances is not the appropriate relief and
thus Hon'ble Apex Court awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum if
the respondent failed to make payment of compensation within six weeks from the date of
judgment. In the case in hand before this court factors which have weighed are that the petitioner in
all remained engaged for about 10 years and actually worked for 1100 days as per mandays chart
on record and that the services of petitioner were disengaged in October, 2004 who worked as non
skilled worker and had raised industrial dispute by issuance of demand notice after about 7 years
1.e. demand notice was given on 02.02.2012. It is also pertinent to mention here that petitioner on
the date of filing claim petition was ageing 41 years who has sufficient spell of life to work and
earn her livelihood. Taking into consideration factors mentioned above in pursuance to judgments
of Hon'ble Apex Court petitioner would not be entitled either for reinstatement or for back wages
but compensation a lump-sum would be appropriate relief in view of judgment 2013 (139) FLR 25
(SC). The judgments relied upon by ld. Authorized Representative for petitioner on the matter of
delay and laches is more or less settled law that claim of the petitioner could not be solely declined
on the ground of delay and laches. Similarly, judgment of Hon'ble Apex Court in 2014 titled as
Raghubir Singh’s case also does not come to the rescue of the petitioner as in this judgment also the
Hon'ble Apex Court has reiterated the mandate as given by the Hon'ble Apex Court in previous
judgment in the year 2013 i.e. Assistant Engineer, Rajasthan State Agriculture Marketing Board,
Sub-Division Kota and Mohan Lal’s case. Similar view was reiterated by the Hon'ble Apex Court
in judgment titled as Vice Chancellor, Lucknow University, Lucknow, Uttar Pradesh v. Akhilesh
Kumar Khare & another reported in AIR 2015 SC 3473.
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21. In view of foregoing discussion, a lump-sum compensation of Rs.1,20,000/- (Rupees
one lakh twenty thousand only) would be an appropriate relief to which the petitioner is entitled in
the facts and circumstances of the case as stated above. It is further made clear that amount of
compensation shall be paid within four months from the date of Award failing which the petitioner
would be entitled for interest @ 9% per annum from date of Award and its realization. Issues no.
1,2 and 3 are answered accordingly.

ISSUE NO.4

22. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

RELIEF

23. As sequel to my findings on foregoing issues, the respondent is hereby directed to pay
the compensation of Rs.1,20,000/- (Rupees one lakh twenty thousand only) to the petitioner in lieu
of the reinstatement in services as well as the other consequential service benefits. Amount of
compensation so awarded shall be paid by the respondent to the petitioner within four months from
today failing which the respondent shall be liable to pay the interest @ 9% per annum on the said
amount from the date of award till the date of its realization. In the peculiar circumstances of the
case, the parties are left to bear their own costs.

24. The reference is answered in the aforesaid terms.

25. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

26. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 9th day of November, 2016.

(K.K. SHARMA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)
(CAMP AT CHAMBA)

Ref No. : 398/2015
Date of Institution : 10.09.2015
Date of Decision : 09.11.2016

Shri Negi Ram s/o Shri Hira Nand, r/o Village and Post Office Mindal, Tehsil Pangi,
District Chamba, H.P. ...Petitioner.
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Versus

Executive Engineer, [.&P.H/H.P.P.W.D. Division Killar, Tehsil Pangi, District Chamba,
H.P. ...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.
For the Petitioner  : Sh. .S. Jaryal, AR
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication :

“Whether the industrial dispute raised by the worker Shri Negi Ram S/O Shri Hira Nand, 1/0
Village and Post Office Mindal, Tehsil Pangi, District Chamba, H.P. before the Executive
Engineer, I&PH/HPPWD Division, Killar, Tehsil Pangi, District Chamba, H.P. vide
demand notice dated 02.02.2012 regarding his alleged illegal termination of service during
July, 1999 suffers from delay and latches? If not, Whether termination of the services of
Shri Negi Ram S/O Shri Hira Nand, r/o Village and Post Office Mindal, Tehsil Pangi,
District Chamba, H.P. by the Executive Engineer, [KPH/HPPWD Division, Killar, Tehsil
Pangi, District Chamba, H.P. during July, 1999 without complying the provisions of the
Industrial Disputes Act, 1947, is legal and justified? If not, what amount of back wages,
seniority, past service benefits and compensation the above aggrieved workman is entitled
to from the above employer?”

2. On receipt of reference from appropriate government, notices were issued to the
parties in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts leading to institution of the present claim petition by the petitioner above
named reveal that he had been initially engaged as daily waged beldar on muster roll basis in the
month of May, 1996 who continuously worked till July, 1999 with the respondent/department.
Averments made in the petition further revealed that petitioner had worked for 160 days in each
calendar year as prescribed for tribal area of Pangi Tehsil District Chamba and became eligible for
continuous service envisaged under statutory provisions of Section 25-B of the Industrial Disputes
Act, 1947 (hereinafter referred to as 'the Act' for brevity). Averments made in the petition revealed
that the services of petitioner had interrupted by way of intermittent/artificial breaks given by the
respondent/department deliberately and as such breaks are required to be counted as continuous
services for the purposes of calculation of 160 days so as for the applicability of Section 25-B of
the Act. The grievance of petitioner remains that respondent/department had terminated/
disengaged petitioner from daily wage service in the end of July, 1999 by an oral order without any
reason whereas several other co-workers who were junior to petitioner had been retained on muster
roll and thus the action of respondent/department was stated to be unjustified and malafide. It is
alleged that seniority list of daily wage workers working under the respondent had not been
circulated till termination/retrenchment of the petitioner and while retrenching the services of
petitioner, even principle of 'Last come First go' had not been followed by the department/
respondent. The petitioner has named 27 persons who were junior to petitioner and joined service
from 1st August, 1997 to 1st September, 2007. In the end of month of July, 1999 when the services
of petitioner were terminated by way of oral order, he was not served with one month notice of
retrenchment and at the same time one month's wages in lieu of notice period had also not been
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paid to him and for said reason termination of the services of petitioner was prima facie illegal and
unwarranted. The claimant/petitioner claimed that he had spotless service record who never been
charge-sheeted for any act of indiscipline or negligence or his conduct and even at the time of
verbal termination, no charge-sheet had been served upon him and the at the same time, no
opportunity of hearing had been afforded to him. The petitioner also alleges that he has remained
unemployed ever since his illegal termination from month of July, 1999 till the date of institution of
present claim petition who had been nowhere gainfully employed and was thus entitled for full
back wages. Accordingly alleging respondent to have committed violation of statutory provision of
Section 25-F, Section 25-G and Section 25-H of the Industrial Disputes Act, 1947 and Article 14
and 16 of Constitution of India, the petitioner prays for setting aside oral order of termination/
retrenchment by the respondent in the month of July, 1999. He further prayed for reinstatement in
service w.e.f. month of July, 1999 along-with back wages, seniority including continuity in service
as petitioner has remained unemployed since the date of his illegal termination. The petitioner has
also prayed that period of intermittent/fictional breaks given time and again during entire service of
petitioner between 1996 to July, 1999 be counted 160 days continuous service and regularization of
the service of petitioner w.e.f. 01.01.2004 having completed 08 years of service and per the policy
of HP Govt. in pursuance to judgment of Hon'ble Apex Court titled as Rakesh Kumar vs. State of
H.P. and to any other relief petitioner is entitled.

4. The respondent contested claim petition, filed reply inter-alia taken preliminary
objections of maintainability, claim petition being bad on account of delay and laches. On merits
denied that petitioner had worked for more than 160 days in each calendar year rather clarified by
stating that petitioner was engaged as daily waged beldar in 1996 who remained engaged till 1999
but had worked intermittently as petitioner used to come and attend the work at his own sweet will
and convenience. Relying upon the mandays chart, it has been categorically pleaded by the
respondent that petitioner had not completed 160 days in each calendar year as required for tribal
area of Pangi Tehsil. Allegations of fictional breaks given by respondent to the petitioner have been
denied. In so far as engagement of persons junior to petitioner mentioned at serial nos. 1 to 25 in
para no. 4 of the claim petition were appointed as per order of Labour Court and at serial nos. 26 &
27 as harness case. On the plea of termination of service of petitioner, respondent specifically
alleges that petitioner had left the job at his own will therefore serving of notice or pay in lieu
thereof was not required. Reiterating its stand respondent has maintained that petitioner had left the
work of his own sweet will and the persons mentioned in para no.7 are stated to have engaged as
per direction of the Labour Court-cum-Industrial Tribunal Dharamshala as harness case. It is also
contended that if petitioner had been terminated in 1999 he would have definitely raised industrial
dispute immediately and that after ten years petitioner is stated to be agitating the matter which is
bad on account of delay and laches. It is also contended that since the services of petitioner had not
been terminated by the respondent, question of issuance of notice or wages in lieu thereof did not
arise and at the same time, there was no necessity for charge-sheet or issuing any notice of
petitioner after his termination. It is contended that petitioner was agriculturist and gainfully
employed and was thus not entitled for back wages.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.
Further asserted that provisions of Limitation Act did not eclipse the claim of petitioner in totality
besides allegation of violation of principle of 'Last come First go' was specifically denied.

6. In order to prove his case, petitioner had examined himself as PW1 tendered/proved
his affidavit Ex. PW1/A under Order 18 Rule 4 CPC, Ex. PW1/B to PW1/L mandays charts of
junior workers and closed evidence. On the other hand, repudiating the evidence led by the
petitioner, respondent examined RW1 Shri Bal Krishan Kapil, the then Executive Engineer,
HPPWD Division Killar as RWI1 tendered/proved mandays chart of petitioner Ex. RW1/B,
mandays chart of other co-workers Ex. RW1/C, Ex. RW1/D1 to Ex. RW1/D21 copy of orders/
awards and closed the evidence.
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7. 1 have heard the Id. Authorized Representative of petitioner and 1d. Dy. D.A.
representing respondent, gone through records of the case carefully relevant for disposed of this
case.

8. From the contentions raised, following issues were framed on 17.12.2015 for
determination :

1. Whether the industrial dispute raised by petitioner vide demand notice dated
02.02.2012 qua his termination of service during July, 1999 by respondent suffers
from vice of delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of the services of petitioner by the respondent during July,
1999 is/was illegal and unjustified as alleged? ...OPP.

5. If issue no.l or issue no.2 or both are proved in affirmative, to what service
benefits the petitioner is entitled to? ...OPP.

6. Whether the claim petition is not maintainable in the present form as alleged?
...OPR.

Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No.1 : Yes

Issue No.2 : Yes

Issue No.3 : Discussed

Issue No.4 : No

Relief. Petition is partly allowed awarding compensation Rs.40,000/- per

operative part of award.
REASONS FOR FINDINGS
ISSUES NO.1, 2 AND 3

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. Relationship of petitioner having been engaged as daily waged beldar by respondent
on muster roll basis in the year 1996 who continuously worked till 1999 with the respondent/
department is not in dispute. Admittedly, petitioner was engaged without any written order or
settlement of terms and conditions by the respondent. It is equally not in dispute that no written
order was passed while terminating service of the petitioner as claim of respondent remains that it
had not retrenched petitioner from service who had abandoned the job of his own and used to work
intermittently as per his own wish and convenience. Admittedly, the reference of appropriate govt.
does not relate to plea of fictional breaks but only with regard to petitioner's termination from
service. In the backdrop of foregoing admitted facts on record, claim of petitioner requires to be
adjudicated with a view to determine if petitioner is entitled for relief of reinstatement and back
wages along-with seniority and past service benefits and compensation as claimed by him.

12.  Stepping into witness box as PW1 has sworn in affidavit Ex. PW1/A reiterating and
reaffirming his pleadings as stipulated in claim petition. In his affidavit he has claimed to have
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worked with the respondent/department for more than 160 days in Pangi Sub Division Chamba
District and remained engaged from 1996 to July, 1999. He has also stated on oath that no notice
under Section 25-F of the Act was given by the respondent before terminating his service and at the
same time no compensation in lieu thereof notice period was paid to him and thus his termination
was illegal and void entitling petitioner benefit of reinstatement of service with full back wages and
all the other consequential service benefits. The petitioner has further alleged on oath that
respondent/department after terminating his services in July, 1999 by oral order had engaged
several co-workers who were junior to petitioner were retained in service. Not only this, the
persons who were junior to petitioner are stated to have been regularized in service and thus
respondent had not followed the mandate of Sections 25-G and 25-H of the Act which was
obligatory on its part. The case of petitioner also remains that he had served respondent with due
diligence and had spotless service record as respondent/department had never called any
explanation or raised charge-sheet against him but even while retrenching petitioner from service,
no notice was given. The petitioner has also explained reason for not approaching the authorities
under Labour Act and thereafter before this Tribunal and petitioner had moved before the Labour
Officer raising demand notice consequent upon which a failure report was submitted and as the
Labour Commissioner did not make reference for industrial dispute raised by petitioner, the
petitioner had moved before the Hon'ble High Court by filing CWP where direction was passed for
making reference to the Labour Court due to which delay had occurred and same was satisfactorily
explained.

13. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from his duty as also reflected in mandays chart Ex.
RWI1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after July, 1999. No
reason whatsoever has been assigned for such any action or omission on the part of respondent in
not initiating any departmental proceedings or making correspondence calling upon the petitioner
to join service. This prima facie belies the stand taken by the respondent as abandonment has to be
proved like any other fact in issue. The petitioner, on the other hand, as PW1 in cross-examination
has specifically denied that he used to leave the job in between and attended the work intermittently
rather he has claimed that intermittent breaks had been deliberately given to him by the respondent
in the service record of petitioner so that petitioner did not complete 160 days of work as required
for Pangi Tehsil area and also for applicability of Section 25-B of the Act. As such, in absence of
any specific and reliable evidence led by respondent, it would be unsafe to hold that respondent had
established plea of abandonment.

14. A bare glance on the mandays chart Ex. RW1/B would reveal that petitioner had
worked for 165 days in the year 1996, 176 days in 1997, 87 days in 1998 and 62 days in 1999 and
thus a total of his service in 1996 to 1999 in 04 years he had worked for 490 days in his entire
service period. Be it noticed that except the years 1998 and 1999 petitioner had worked for more
than 160 days and as there is no reference from the Labour Commissioner, Shimla on the point of
artificial breaks, this court is to confine its findings only with regard to alleged illegal termination.
It is evident from mandays chart Ex. RW1/B that in the year 1999 the petitioner had merely worked
for 62 days and thus immediately in preceding 12 calendar months from the month of termination
of petitioner had not rendered service of 160 days so as to meet requirement of law of having
continuous service of one year and thus it was not at all required from respondent to have issued a
notice envisaged under Section 25-F of the Act. As such, the respondent is held to have not violated
the provisions of Section 25-F of the Act.

15. Ld. Authorized Representative for petitioner has contended with vehemence that large
number of workers who were junior to petitioner had been appointed from 01.8.1997 to 07.9.1999
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and these workers have been retained in service and regularized. The grievance of petitioner
remains that principle of 'Last come First go' was not followed as the juniors were retained and
services of petitioner despite being senior was terminated without any valid reason. Ex. PW1/B, Ex.
PW1/C, Ex. PWI1/D are the year-wise mandays of daily waged workers who were junior to the
petitioner and had joined in the year 1996 or thereafter whereas Ex. PW1/E to Ex. PWI1/L are the
mandays chart of other co-workers. All of these co-workers shown in Ex. PW1/C the year-wise
mandays details of workers of Division HPPWD Killar were certainly junior to petitioner who were
given sufficient work existing in those years more than 200 days in a year whereas the petitioner
had been not given muster roll for the whole month. Ex. RW1/C also established that all the co-
workers shown in this document have worked for more than 160 days in most of the years although
they were junior to petitioner. Evidently, there is no iota of evidence of respondent establishing that
petitioner was called upon to join for service at any time after July, 1999 even at the time when
junior persons were reengaged. That being so the respondent had certainly violated the provisions
of Section 25-G of the Act as the juniors workers mentioned in para no.3 of the affidavit were
retained whereas petitioner was senior from these co-workers having joined service in 1996 was
terminated and even thereafter respondent omitted to afford opportunity to petitioner for
reemployment for work which also violates the provisions of Section 25-H of the Act. Ld.
Authorized Representative for petitioner has placed reliance upon judgment of Central Bank of
India vs. S. Satyam, 1996 (5) SCC 419 in which Hon'ble Apex Court has held that for the
applicability of Section 25-G and 25-H of the Act, there was no necessity of claimant/petitioner to
have worked for 240 days as in case of provisions of Section 25-F of the Act.

16. Repudiating claim of petitioner, the respondent, on the other hand, has made futile
attempt to justify engagement of junior workers and their retention in service on the basis of orders
of Labour Court-cum-Industrial Tribunal as well as Hon'ble High Court of H.P. as reflected in Ex.
RW1/D1 to Ex RW1/D21. These judgments/orders have been gone through which revealed that
respondent had wrongly terminated the services of those claimant/petitioner and for said reasons
they were directed to be reinstated. Thus, plea that persons were directed to be appointed in
pursuance to awards/orders Ext. Rw1/DI1 to Ex. RW1/D21 were primarily on the basis of court
orders would not defeat the claim of the petitioner as status of these person being junior to
petitioner does not get negatived. As such, even when petitioner is proved to have not worked for
more than 160 days in preceding 8 years which entitled him for regularization of his service per
government policy, yet respondent is not absolved from its accountability of provisions of Section
25-G and 25-H of the Act and as such it is held that respondent had violated the provisions of
Sections 25-G and 25-H of the Industrial Disputes Act.

17. Ld. Authorized Representative for petitioner has contended that after petitioner's
termination in July, 1999, he had remained unemployed and was not earning anything thereafter as
such was entitled for full back wages. Repudiating the arguments of 1d. Authorized Representative
of petitioner, Id. Dy. D.A. for the State has taken this court through cross-examination of the
petitioner who has admitted that he had cultivatable land with him and also worked a private
labourer. Thus, plea of having remained not gainfully employed gets belied admission of petitioner
in cross-examination in which he had maintained that he had been earning from agricultural land as
well as he has been working as daily wager privately. Reliance has been placed on the judgment of
Hon'ble Apex Court North East Karnataka Road Transport Corporation vs. M. Nagangouda (2007)
10 SCC 765 in which Division Bench comprising of Justice A.R. Lakshmanan and Justice Altamas
Kabir had held that 'term gainfully employment would also include self employment wherefrom
income is generated. It was income either from employment in an establishment or from self
employment merely differentiates the sources from which income is generated, the end use being
the same’. Applying the ratio of judgment of 2007 (supra) to this case since the petitioner was
earning from his agricultural and manual pursuits, the same were sufficient to maintain him and his
family. It is thus held that petitioner was gainfully employed. Be it stated here that Hon'ble Apex
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Court in Deepali Gundu Surwase’s case has held that the Labour Court was not justified in holding
that merely because the respondent was receiving agriculture income, he cannot be treated to be
engaged in gainful employment. Since the petitioner had income from agriculture pursuits for his
livelihood it cannot be stated that petitioner was not gainfully employed and thus would not be
entitled full back wages. In view of the forgoing discussion, it is held that the relationship of
workman and employer existed between petitioner and respondent and that petitioner was illegally
retrenched without compliance of Section 25-G and Section 25-H of the Act although remained
gainfully employed after his retrenchment. Thus, applying the ratio of judgment of Hon'ble Apex
Court (2007 supra), it may not be erroneous to hold that petitioner was gainfully employed and thus
would be not entitled for back wages for the period he was out of job on being terminated by the
respondent.

18. Lastly, Ld. Dy. D.A. for State has contended with vehemence that there is inordinate
and explained delay which disentitles petitioner relief claimed for by him. On the other hand, 1d.
Authorized Representative for the petitioner has relied upon the judgment of Hon'ble Apex Court
titled Raghubir Singh vs. General Manager, Haryana Roadways, Hissar reported in 2014 Lab IC
4266 (SC) and the relevant paras of the judgment are produced below for reference:

“12. Therefore, in our considered view, the observations made by this Court in the
Rajasthan State Agriculture Marketing Board case (supra) upon which the learned
Additional Advocate General for the State of Haryana has placed reliance cannot be applied
to the fact situation of the case on hand, for the reason that the Labour Court has
erroneously rejected the reference without judiciously considering all the relevant factors of
the case particularly the points of dispute referred to it and answered the 2nd issue regarding
the reference being barred by limitation but not on the merits of the case. The said decision
has no application to the fact situation and also for the reason the catena of decisions of this
Court referred to supra, wherein this Court has categorically held that the provisions of
Limitation Act under Article 137 has no application to make reference by the appropriate
government to the Labour Court/Industrial Tribunal for adjudication of existing industrial
dispute between workmen and the employer.

13. In the case on hand, no doubt there is a delay in raising the dispute by the appellant;
the Labour Court nevertheless has the power to mould the relief accordingly. At the time of
adjudication, if the dispute referred to the Labour Court is not adjudicated by it, it does not
mean that the dispute ceases to exist. The appropriate government in exercise of its statutory
power under Section 10(1)(c) of the Act can refer the industrial dispute, between the parties,
at any time, to either the jurisdictional Labour Court/Industrial Tribunal as interpreted by
this Court in the Avon Services case referred to supra. Therefore, the State Government has
rightly exercised its power under Section 10(1)(c) of the Act and referred the points of
dispute to the Labour Court as the same are in accordance with the law laid down by this
Court in Avon Services & Sapan Kumar Pandit cases referred to supra.

14. Further, the workman cannot be denied to seek relief only on the ground of delay in
raising the dispute as held in the case of S.M. Nilajkar & Ors. v. Telecom District Manager,
Karnataka[4] it was held by this Court as follows—

“17. It was submitted on behalf of the respondent that on account of delay in raising the
dispute by the appellants the High Court was justified in denying relief to the appellants.
We cannot agree...... In Ratan Chandra Sammanta and Ors. v. Union of India and Ors.
(supra)1993 AIR SCW 2214, it was held that a casual labourer retrenched by the employer
deprives himself of remedy available in law by delay itself, lapse of time results in losing
the remedy and the right as well. The delay would certainly be fatal if it has resulted in
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material evidence relevant to adjudication being lost and rendered not available. However,
we do not think that the delay in the case at hand has been so culpable as to disentitle the
appellants for any relief.....” (Emphasis laid by the Court) In view of the legal principles laid
down by this Court in the above judgment, the reference of the industrial dispute made in
the case on hand by the State Government to the Labour Court to adjudicate the existing
industrial dispute between the parties was made within a reasonable time, considering the
circumstances in which the workman was placed, firstly, as there was a criminal case
pending against him and secondly, the respondent had assured the workman that he would
be reinstated after his acquittal from the criminal case. Moreover, it is reasonable to
adjudicate the industrial dispute in spite of the delay in raising and referring the matter,
since there is no mention of any loss or unavailability of material evidence due to the delay.
Thus, we do not consider the delay in raising the industrial dispute and referring the same to
the Labour Court for adjudication as gravely erroneous and it does not debar the workman
from claiming rightful relief from his employer.

15. In the case of Ajaib Singh v. The Sirhind Co-Operative Marketing Cum- Processing
Service Society Limited & Anr.[5] this Court has opined that relief cannot be denied to the
workman merely on the ground of delay, stating that:—

“10. It follows, therefore, that the provisions of Article 137 of the Schedule to Limitation
Act, 1963 are not applicable to the proceedings under the act and that the relief under it
cannot be denied to the workman merely on the ground of delay. The plea of delay if raised
by the employer is required to be proved as a matter of fact by showing the real prejudice
and not as a merely hypothetical defence. No reference to the labour court can be generally
questioned on the ground of delay alone. Even in a case where the delay in shown to be
existing, the tribunal, labour court or board, dealing with the case can appropriately mould
the relief by declining to grant back wages to the workman till the date he raised the
demand regarding his illegal retrenchment/ termination or dismissal. The Court may also in
appropriate cases direct the payment of part of the back wages instead of full back
wages.....” (Emphasis laid by the Court)

16. Hence, we are of the opinion, having regard to the fact and circumstances of the case
that there is no delay or latches on the part of the workman from the date of his acquittal in
the criminal case. Thereafter, upon failure of the respondent in adhering to the assurance
given to the workman that he would be reinstated after his acquittal from the criminal case,
the workman approached the conciliation officer and the State Government to make a
reference to the Labour Court for adjudication of the dispute with regard to the order of
dismissal passed by the respondent. Keeping in mind the date of acquittal of the appellant
and the date on which he approached the conciliation officer by raising the dispute, since
the respondent had not adhered to its assurance, the State Government had rightly referred
the dispute for its adjudication. Therefore it cannot be said that there was a delay on the part
of the appellant in raising the dispute and getting it referred to the Labour Court by the State
Government.

17. Further, the Labour Court on an erroneous assumption of law framed the additional
issue regarding the limitation in raising the dispute and its reference by the State
Government to the Labour Court. Thus, the Labour Court has ignored the legal principles
laid down by this Court in the cases referred to supra. The award passed by the Labour
Court was accepted erroneously by both the learned single Judge and the Division Bench of
the High Court by dismissing the Civil Writ Petition & the Letters Patent Appeal without
examining the case in its proper perspective, keeping in view the power of the State
Government under Section 10(1)(c) and the object and intendment of the Act. Not
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adjudicating the existing industrial dispute on merits between the parties referred to it may
lead to disruption of industrial peace and harmony, which is the foremost important aspect
in Industrial Jurisprudence as the same would affect the public interest at large.

19. Ld. counsel representing respondent department has also contended with vehemence
that claim petition is barred by limitation on account of delay and laches. It has been pointed that
termination of petitioner in this case took place on 1999 and the industrial dispute was raised after
several years of retrenchment. Repudiating the argument by 1ld. counsel, Id. AR for the petitioner
has placed reliance upon judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P. (Bhatag
Ram’s case) in which it has been held that delay in raising dispute may be considered by court at
the time of granting final relief however in various other judgments even longer delay has been
condoned. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007 (HP) 1160,
delay of more than 10 years was condoned besides Hon'ble High Court has held that principle of
Limitation Act is not applicable to the industrial dispute. Similar view was taken by Hon'ble Apex
Court in Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation Act, 1963 did
not apply to the proceeding under the Industrial Disputes Act.

20. Relying upon the aforestated judgment, it has been contended that claim of petitioner
cannot be defeated on the point of delay and laches. Repudiating arguments advanced by Id.
Authorized Representative for petitioner, 1d. Dy. D.A. has placed reliance upon the judgment of
Hon'ble Apex Court titled as Assistant Engineer, Rajasthan State Agriculture Marketing Board,
Sub-Division Kota and Mohan Lal [2013 (139) FLR 125], the relevant para of the judgment are
produced below for reference:

Industrial Disputes Act, 1947-Sections 25-F and 10-Limitation Act, 1963-Section 5-
Industrial dispute-Termination of service-Finding of Lboaur Court that workman had
completed 240 days in calander year and his termination was in violation o section 25-F of
the [.D.Act- Wrokman worked from 1.11.1984 to 17.2.1986 in all 286 days during
employment. His services terminated on 18.2.1986. Industrial dispute raised after 6 years of
termination. Admitted delay of 6 years not kept in view by the Labour Court-Judicial
discretion exercised by the Labour Court flawed and unsustainable. Reinstatement of the
workman not the appropriate relief. In lieu of reinstatement compensation of Rs.one lac
directed to be paid to the workman by the appellant-employer within six weeks failing
which interest (@ workman 9% p.a. will be payable. [Paras 21 and 22]

Limitation Act, 1963. Section 5-Industrial Disputes Act, 1947-Section 25-F-Termination of
service-Industrial dispute raised after six years-Limitation Act not applicable to reference
made under the I.D. Act-Delay in raising industrial disputes definitely an important
circumstances which the Labour Court must keep in view before granting relief”.

I have gone through the rival contention of the 1d. Authorized Representative as well as 1d.
Dy. D.A. for State. Keeping in view the mandate of Hon'ble Apex Court in various judgments
referred to above it is held that delay in raising industrial dispute is definitely an important
circumstance and court has to keep in mind while exercising discretion. In para nos. 20 and 21 of
judgment 2013 supra has referred to Gitam Singh’s case reported in 2013 (136) FLR 893 (SC)
titled as Assistant Engineer Rajasthan Development Corporation and another vs. Geetam Singh
observing that before exercising its judicial discretion, the Labour Court has to keep in view all
relevant factors including the mode and manner of appointment, nature of employment, length of
service, the ground on which termination has been set aside and the delay in raising industrial
dispute before grant of relief in an industrial dispute. It was observed by the Hon'ble Apex Court in
judgment (2013 supra) before that workman had worked for 286 days and had raised industrial
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dispute in 1992 whereas his services have been terminated in 1986 and he raised industrial dispute
after six years. The Hon'ble Apex Court has held that though compensation awarded by Single
Judge of the Hon'ble High Court was too low and liable to be enhanced by the Division Bench but
surely reinstatement of the workman in the facts and circumstances is not the appropriate relief and
thus Hon'ble Apex Court awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum if
the respondent failed to make payment of compensation within six weeks from the date of
judgment. In the case in hand before this court factors which have weighed are that the petitioner in
all remained engaged for about 04 years and actually worked for 490 days as per mandays chart on
record and that the services of petitioner were disengaged in July, 1999 who worked as non skilled
worker and had raised industrial dispute by issuance of demand notice after about 12 % years i.e.
demand notice was given on 02.02.2012. It is also pertinent to mention here that petitioner on the
date of filing claim petition was ageing 37 years who has sufficient spell of life to work and earn
his livelihood. Taking into consideration factors mentioned above in pursuance to judgments of
Hon'ble Apex Court petitioner would not be entitled either for reinstatement or for back wages but
compensation a lump-sum would be appropriate relief in view of judgment 2013 (139) FLR 25
(SC). The judgments relied upon by Id. Authorized Representative for petitioner on the matter of
delay and laches is more or less settled law that claim of the petitioner could not be solely declined
on the ground of delay and laches. Similarly, judgment of Hon'ble Apex Court in 2014 titled as
Raghubir Singh’s case also does not come to the rescue of the petitioner as in this judgment also the
Hon'ble Apex Court has reiterated the mandate as given by the Hon'ble Apex Court in previous
judgment in the year 2013 i.e. Assistant Engineer, Rajasthan State Agriculture Marketing Board,
Sub-Division Kota and Mohan Lal’s case. Similar view was reiterated by the Hon'ble Apex Court
in judgment titled as Vice Chancellor, Lucknow University, Lucknow, Uttar Pradesh v. Akhilesh
Kumar Khare & another reported in AIR 2015 SC 3473.

21. In view of foregoing discussion, a lump-sum compensation of Rs.40,000/- (Rupees
forty thousand only) would be an appropriate relief to which the petitioner is entitled in the facts
and circumstances of the case as stated above. It is further made clear that amount of compensation
shall be paid within four months from the date of Award failing which the petitioner would be
entitled for interest @ 9% per annum from date of Award and its realization. Issues no. 1, 2 and 3
are answered accordingly.

ISSUE NO.4

22. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

RELIEF

23. As sequel to my findings on foregoing issues, the respondent is hereby directed to pay
the compensation of Rs. 40,000/- (Rupees forty thousand only) to the petitioner in lieu of the
reinstatement in services as well as the other consequential service benefits. Amount of
compensation so awarded shall be paid by the respondent to the petitioner within four months from
today failing which the respondent shall be liable to pay the interest @ 9% per annum on the said
amount from the date of award till the date of its realization. In the peculiar circumstances of the
case, the parties are left to bear their own costs.

24. The reference is answered in the aforesaid terms.



7836 RIS, feAMIel Yagl, 28 BRavl, 2017 /9 WIH, 1938

25. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

26. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 9th day of November, 2016.

(K.K. SHARMA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 284/2015
Date of Institution : 13.07.2015
Date of Decision : 16.11.2016

Shri Bihari Lal s/o late Shri Dharu, through Secretary, District Committee, All India Trade
Union Congress (AITUC) c¢/o H.P.S.E.B. Colony Complex Salooni, District Chamba, H.P.
...Petitioner.

Versus

The Registrar, C.S.K. H.P. Krishi Vishva Vidyalaya, Palampur, District Kangra, H.P.
...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.
For the Petitioner : Sh. Rohit Dutta, Adv.
For the Respondent : Sh. Rahul Gupta, Adv.

AWARD

The reference given below has been received from the appropriate Government for
adjudication:

“Whether the action of the employer i.e. the Registrar, C.S.K. H.P. Krishi Vishva
Vidyalaya, Palampur, District Kangra, H.P. not to regularize the services of Shri Bihari lal
S/O Late Shri Dharu, through Secretary, District Committee, All India Trade Union
Congress (AITUC) C/o H.P.S.E.B Colony Complex Salooni, District Chamba, H.P. who is
working at Research Sub Station Salooni, on completion of continuous service of 8 years, as
per policy of the Himachal Pradesh Government is legal and justified? If Not, what benefits
regarding regularization, back wages, seniority, past service benefits and compensation the
above worker is entitled to from the above employer?”

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.
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3. Brief facts as stipulated in the claim petition revealed that in 1984, land comprised in
Khata/Khatauni no. 7/9 min, Khasra no. 235, total land measuring 2 bighas situated at Mohal
Aheni, Pargana Majir, P.O. & Tehsil Salooni, District Chamba, H.P. belonging to one Dharu Ram
had been acquired by CKS HP Krishi Vishva Vidalaya, Palampur, District Kangra for the purposes
of setting up Research Sub Station at District Chamba. Averments made in the claim petition
revealed that said Dharu Ram the father of claimant/petitioner had sworn an affidavit on 25.3.1996
in favour of the applicant whereby he had no objection if the employment was given to petitioner in
Research Centre Chamba his son in lieu of land purchased by the respondent/university. It is
alleged that sale deed was executed by the father of petitioner in favour of respondent when at the
time acquiring land by the respondent/department that in addition to the compensation for the land
which was to be acquired one person to from each family whose land had been acquired would be
given employment with respondent/department. It further transpires from the claim petition that
affidavits in this regard were obtained on 22.10.1984 whereby duly attested by the Naib Tehsildar
Saluni Chamba in which about 13 owners of two gram panchayats were submitted and in pursuance
to said documents a letter was issued by the Collector for providing job to one of the family
members of the land owners whose land has been acquired. It is further revealed from claim
petition that mutation of the land so acquired by the respondent/department was got attested on
12.6.1990 for which mutation no.291 was attested and was correspondingly reflected in jamabandi.
The grievance of petitioner remains that respondent/department after acquiring the land did not
adhere to its understanding and on account of employment of the claimant/petitioner on one pretext
to others and despite recurrent reminders but nothing fruitful came out. The petitioner alleges to
have get the employment in agriculture with the respondent/department and even on several
occasions he had personally visited the respondent/department but was assured that needful to be
done but action was not taken by the respondent/department qua employment of the petitioner. It is
also alleged that other villagers whose land had acquired by respondent were given employment on
adhoc basis who were now posted in various different place on regular basis. For the discriminatory
attitude of respondent, petitioner had served a legal notice through counsel requesting the
respondent to provide job as agreed by the respondent/department within 60 days from the receipt
of notice. It is alleged that on receiving legal notice, the respondent/department came into action
and issued an office order no.8-1133/94-C.S.K.H.P.K.V (Estt.)/Vol. II, dated 28.6.2002 in favour of
the petitioner engaging him as daily paid labourer for a period of only 89 days from the date
petitioner reported for duty at the Research Sub Station Saluni District Chamba. In pursuance to
issuance of above said notice, petitioner reported for duty at the Research Sub Station, Salooni and
joined the duties, thereafter petitioner had been continuously working with the respondent/
department. It is alleged that in the last 13 years petitioner has regularly worked in the respondent/
department for about 361 days in a year. The grievance of petitioner also remains that even regular
service for more than 13 years he was still not regularized by the respondent/department whereas
Balwant Singh s/o Chetro, Ms. Himani d/o Hans Raj, Jagdish s/o Shri Singh, Man Singh s/o Bhilo
and Ram Kishan s/o Jai Dyal etc. had been regularized by respondent and these workers were
engaged by the respondent on regular basis but the petitioner still continued to be a daily waged
worker and thus action of the respondent is alleged to be discriminatory in the eyes of law. It is also
alleged that respondent had allowed petitioner to work for only 89 days giving fictional break in
service so the petitioner could not complete criteria and thus action of the respondent/department is
stated to be gross violation of the agreement/understanding entered between the father of petitioner
and respondent/department. Thereafter a letter was issued by Secretary, Govt. of H.P. vide no.IPH
(A) 2 (B) dated 1.2.2003 in which it was held that according to various courts a plea of fictional
break was not recognized. It is also alleged that respondent did not take any action qua
regularization of service of petitioner. After demand notice petitioner as well as respondent/
department appeared before Labour Officer-cum-Conciliation Officer and set meetings but did not
yield fruitful benefits consequent upon the matter was forwarded to the Labour Commissioner,
Shimla. The petitioner also alleges that he was unnecessarily harassed by the respondent/
department submitting that he is the sole bread earner of the family look after and claimant/
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petitioner to be a skilled carpenter but this fact was also not taken by the respondent/department.
Accordingly, petitioner has prayed that respondent be directed to regularize the services of
petitioner with immediate effect from back date w.e.f. January, 1994 besides payment of arrears
along-with interest and litigation costs of Rs.80,000/-.

4. The respondent contested claim petition, filed reply inter-alia taken preliminary
objections of locus standi, cause action, petition being barred on account of jurisdiction. On merits
admitted that land of father of petitioner was purchased by respondent along-with 13 owners so as
to set up university research sub station at Salooni and at that time Vice Chancellor of university
had given understanding to Deputy Commissioner, Chamba that one person of each family would
be given employment in the university benefiting to their skill/educational qualification of daily
wages or regular basis depending upon the availability of posts from time to time. It is admitted that
for the first time request of Dharu Ram father of petitioner whose land had been purchased for
establishment of Research Sub Station Salooni was received for providing job to his son Bihari Lal
in the year 1994 but the same was not accompanied with requisite documents and thereafter Bihari
Lal aforestated requested the university to provide job vide his letter dated 21.3.1995. In pursuance
to said request, another letter was sent by the respondent/university calling upon the petitioner to
submit detail of right holders of the land and also affidavits of all the legal heirs of Dharu Ram on
the point of any objection for the offer of appointment given to the petitioner. It is alleged that vide
letters dated 22.5.2000 and 1.6.2000 petitioner moved request letter dated 3.6.2000 vide which he
had stated that in case any of legal heirs of the property would claim right for the employment in
the university, he would resign from the post and his such request was considered and thus engaged
as daily paid labourer at Research Sub Station Salooni vide office order dated 28.6.2002. It is also
alleged that since there were other legal heirs of Dharu Ram had not furnished no objection in
favour of the petitioner as such his case for employment could not be considered. It is also alleged
that on the basis of judgment passed in Civil Suit n0.443/1996 dated 31.7.2000 of 1d. Civil Judge,
Chamba in similar situated case the petitioner was also offered appointment as stated above. It is
also contended that the State Council of Agricultural, Horticultural and Forestry Education and
Research in its meeting held on 20.2.2010 decided to reduce strength of the university which matter
attained finality in which the council had approved for strength of 1403 workers working under the
university. It is also alleged that while reducing strength of category 'D' staff had approved 250
posts whereas already 927 persons working as category 'D' in the university and even still 693
persons working which is figured much higher than fixed core strength and thus category 'D' had
already been declared surplus and it was not possible to adopt H.P. Govt. policies regarding
regularization of daily paid labourers after 2009-2010 and for said reason surplus could not be
filled up for regularization. It is alleged that case of the petitioner along-with other was taken up
with H.P. Govt. during year 2007 for grant of permission to give them regular appointment in lieu
of land purchased for establishment but same was turned over. It is also maintained that working
days of petitioner right from his engagement had been reflected in the mandays chart correctly.
Accordingly, petition was sought to be dismissed.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition
denied allegations of non availability of vacancies for the purposes of regularization.

6. In order to prove his case, petitioner had examined himself as PW1 tendered/proved
his affidavit Ex. PW1/A under Order 18 Rule 4 CPC, Ex. PW1/B copy of jamabandi, Ex. PW1/C
copy of application dated 26.5.1986, Ex. PW1/D copy of application dated 6.12.2008, copy of
letters, office orders and other documents Mark-A to L, Ex. PW1/E copy of mandays chart, Ex.
PWI/F copy of letter dated 28.5.2011, Ex. PW1/G copy of experience certificate and closed
evidence. On the other hand, repudiating the evidence led by the petitioner, respondent examined
Shri Manoj Kumar, Registrar, CSK HPKV Palampur as RW1, tendered/proved his affidavit Ex.
RWI1/A, Ex. RW1/B copy of letter dated 17.1.2006, Ex. RW1/C copy of letter dated 10.4.2007, Ex.



RIS, f@dreel Uawl, 28 HRaNl, 2017 /9 HIey, 1938 7839

RW1/D copy of notification dated 21.5.2007, Ex. RW1/E copy of seniority list, Ex. RW1/F copy of
mandays chart, Ex. RW1/G copy of office order dated 28.6.2002, Ex. RW1/H copy of judgment
dated 31.7.2005 in Civil Suit no. 443/1996, Ex. RWI1/I copy of meeting proceedings dated
20.2.2010, Ex. RW1/J copy of notification, Ex. RW1/K copy of letter dated 21.3.1995, Ex. R1 to
Ex. R3 copies of letters dated 22.5.2000, 1.6.2000 & 22.5.2000 and closed the evidence.

7. I have heard the 1d. counsel for the parties, gone through records of the case carefully
relevant for disposed of this case.

8. From the contentions raised, following issues were framed on 15.12.2015 for
determination:

1.  Whether action of the employer i.e. Registrar, C.S.K. H.P. Krishi Vishva
Vidyalaya, Palampur, District Kangra, H.P. not to regularize the services of
petitioner who is working at Research Sub-Station Salooni, on completion of
continuous service of 8 years as per policy of the Himachal Pradesh Govt. is/was
improper and unjustified as alleged? ...OPP.

2. If issue no.l is proved in affirmative, to what service benefits the petitioner is
entitled to? ...OPP.

3. Whether petitioner has no locus standi to file the present claim as alleged? ... OPR.

4.  Whether the petitioner has no cause of action to file present case as alleged?
...OPR.

5. Whether the claim petition is time barred as alleged. If so, its effect? ...OPR.

Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No. I : Yes

Issue No.2 : Discussed

Issue No.3 : No

Issue No.4 : No

Issue No.5 : No

Relief. : Claim Petition is allowed per operative part of award.

REASONS FOR FINDINGS
ISSUES NO.1 TO 4

10. All these issues have been taken up together for discussion being interconnected
which can be disposed of simultaneously without repetition of evidence.

11. It is not in dispute that petitioner was engaged vide Ex. RW1/G dated 28.6.2002 as
DPL by respondent who joined at RSS Chamba on 2.7.2002 and remained in employment upto
January, 2016 till his retirement. It is equally admitted case of the parties that petitioner was
initially engaged for 89 days vide Ex. RW1/G but continued to work under respondent for next 14
years. It is evident from mandays chart Ex. RW1/F that from 2002 to 2014 petitioner had regularly
worked for the entire years however in year 2000 had worked for 181 days from 2.7.2002 to
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31.12.2002 and till the date of filing of petition in 2015 he worked for 230 'z days from 1.1.2015 to
31.8.2015. The grievance of the petitioner remains that he worked for more that eight years but his
services had not been regularized rather he was appointed as DPL whereas other land owners
whose land was acquired were appointed on adhoc basis have now been regularized. Cross-
examination of Shri Manoj Kumar, RW1 the then Registrar of the revealed that petitioner had
completed eight years of service in the year 2010 and according to the policy of the respondent, the
services of petitioner was to be regularized. Be it noticed that admission of respondent on oath as
stated above clearly support the claim of petitioner qua regularization after eight years of service
and thus parties are factually not in dispute on this score.

12. Before proceeding further, it would be relevant to go through evidence which showed
the manner in which the petitioner was engaged. It is admitted case of the parties that land of one
Dharu Ram, father of petitioner was acquired by the respondent who requested vide his letter in the
year 1994 for providing job to his son, the petitioner in this case besides land of Dharu Ram
acquired by the respondent had been shown in the Ex. PW1/B. Mark-D is the affidavit of Dharu
Ram dated 25.3.1996 vide which he had requested for appointment of petitioner under respondent.
The case of the respondent contrarily remains that when petitioner had approached respondent for
employment, he was demanded details of right holders of land but the petitioner instead of
supplying the details vide letter dated 3.6.2000 intimated if any of the legal heirs of Dharu Ram
would claim right of employment in university, petitioner would resign which was considered by
the university and petitioner was engaged as DPL as stated also on the basis of judgment dated
31.7.2000 Ex. RWI1/H of similar nature. The case of petitioner also remains that in 'D' category
employees were in surplus as there were 250 posts which were approved against 927 persons
already working in the university. In so far as four persons as alleged in para no.4 of the claim
petition is concerned, respondent has admitted to have engaged them on adhoc basis who have
consequently been regularized by university but petitioner was employed on daily basis as DPL
RSS Salooni as he was illiterate and had not furnished documents required by respondent
department. Significantly, respondent also admits that in 2007 case of petitioner along-with other
land owners had been sent for regularization for approval of government which was declined
probably on the ground of financial crisis. As such, respondents have put forth multiple stand for
declining petitioner in regular service.

13. Stepping into witness box as PW1, petitioner Shri Bihari Lal has sworn his affidavit
Ex. PW1/A who has maintained that he had been regularly working from 2002 and had worked for
more than 13 years under respondent. He has also deposed on oath that when his services were not
regularized after eight years as required under the rules, he served legal notice on respondent and
on receipt of legal notice, respondent instead of replying the same has engaged petitioner for 89
days as DPL which was accepted by petitioner. The grievance of petitioner remains that he has not
been regularized even after rendering service for 13 years whereas as per policy of the government
petitioner was to be regularized after eight years i.e. in the year 2010. It is also stipulated in the
affidavit that petitioner was scheduled to retire in January, 2016 but respondent had not bothered to
take any action regularizing of the petitioner. Cross-examination of the petitioner reveals that in the
year 1997-1998, he has admitted that on death of father of petitioner, he did not obtain NOC from
other legal heirs although petitioner has admitted that after his appointment no person of DPL
category was regularized by the department. At this stage, it may not be erroneous to state that
respondent had arbitrarily appointed petitioner as DPL whereas other land owners whose land was
acquired were appointed on adhoc basis. Merely because petitioner had accepted offer for being
appointment as DPL in pursuance to legal notice issued to respondent does not take way his right
engaged as adhoc basis. It remains the case of the respondent that respondent was short listed on
the basis of qualification but petitioner did not file any documents. It is relevant to mention here
that petitioner had worked for about 14 years in between but the respondent had never called upon
any explanation qua his work and conduct. Repudiating the evidence led by the petitioner,
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respondent RW1 Shri Manoj Kumar working as Registrar of the respondent has admitted in cross-
examination that from the year 1985 to 1995 petitioner had been corresponding with respondent/
department but respondent had not replied. It is further admitted case of the petitioner by deposing
in cross-examination that father of petitioner had filed affidavit who was to be offered job in
respondent/department. It may be noted that Dharu Ram own land was acquired who wanted his
son Bihari Lal to be appointed. Even respondent has admitted that legal notice dated 16.6.2002
Mark-H was issued. Thus, from admissions made by RWI1 in cross-examination particularly
petitioner having completed eight years who was to be regularized not later then in the year 2010
has also admitted the respondent/department had made reference to the HP Government in 2007 for
regularizing petitioner and thus legitimate right of petitioner was declined without any plausible
reason. It is also evident from copies of letters written by petitioner that he had been in touch with
the department for quite long time in connection with his regularization but the same has not been
considered till his retirement in January, 2016.

14. Ld. counsel for petitioner has relied on judgment dated 31.7.2000 titled as Mulakh Raj
vs. Sate of H.P. & Ors. which is Ex. RW1/H having similar facts but did not involve petitioner's
claim. It is evident from the findings on the records judgment referred to above that similar
controversy was resolved by 1d. Civil Judge, Chamba who directed the respondent vide mandatory
injunction to engage legal heirs of the deceased whereby respondents were directed to provide job
to one member of the family of petitioner as daily paid labourer (DPL) according to undertaking
given as per letter Ex. P1. This letter further shows that Civil Suit n0.443/1996 was decreed in
favour plaintiff Mulkh Raj and one of the member of family whose land had been acquired to be
appointed as daily paid labourer and it seems that after the judgment, petitioner was granted
employment as daily paid labourer and not on adhoc basis. Although, this judgment did not directly
applying to petitioner's case but had similar controversy and on the basis of findings of the
judgment the respondent decided to appoint petitioner in service as daily paid labourer. Letter
Mark-A on record shows correspondence between the Vice Chancellor of H.P. Krishi Vishva
Vidayalaya, Palampur with the Deputy Commissioner, Kangra in which it was specifically
mentioned that one person physically fit of from each family would be employed as daily paid
labourer. If any one of them possesses educational qualification which fits in requisite qualification
for various posts, then they would be considered for regular employment. There was reference of
13 land owners whose land was acquired for RSS Salooni Chamba. The land in question nowhere
shows that who out of land owners would be appointed as daily paid labourer on regular basis but
certainly there was no stipulation of engagement on adhoc basis. In any case, there was no
justification for engaging the petitioner as daily paid labourer who could also be appointed as adhoc
basis as Balwant Singh, Himani, Jagdish, Mansingh and Ram Krishan were appointed. It has been
emphasized by the 1d. counsel for respondent that petitioner was time and again asked to furnish
record of right holders in the land but this aspect ceases to have in significance as the father of the
petitioner during his life time has sworn his affidavit requesting the respondent to engage the
petitioner his son, in job. In view of foregoing discussions, the petitioner had right of being
regularized in service after rendering continuous service of eight years as per policy of H.P. Govt.
which was also applicable in case of petitioner. It is also evident from evidence on record that
respondent had not regularized the services of petitioner who had retired in January, 2016 after
rendering 14 years of service. It is admittedly not the case of the respondent that conduct of
petitioner was not satisfactory but said petitioner continued to work with the respondent for about
14 years although he was initially appointed for 89 days in year 2002. From the admission made by
RWI and averments made in the reply to the petition clearly suggest that even the respondent/
department had been vigorously pursuing case of service of 13 land owners including petitioner for
being regularized but the government has declined the same as has specifically been alleged in
reply of respondent. As such, the petitioner is entitled for regularization after completion of eight
years of service from his initial date of joining in service in 02.7.2002. Accordingly, issue no.1 is
answered in affirmative whereas issues no. 3 and 4 are decided in negative and in favour of



7842 RIS, feAMIel Yagl, 28 BRavl, 2017 /9 WIH, 1938

petitioner and against the respondent. As far as plea of petitioner that he has entitled for back wages
is concerned this has to be denied in view of the fact that petitioner has been paid wages for entire
period he worked as DPL till his retirement. However, on his completion of eight years of service
in the year 2010, he would be regularized and thereafter his scale would be re-fixed and consequent
increment which would fall in his favour revised wages may be calculated which he would entitled.
At this stage, there is no question of back wages as entire wages had been paid and wages of
revised scale could be paid only when petitioner is regularized and new scales for petitioner are
calculated as such petitioner at the movement not entitled for back wages as stated above. For the
aforestated reason issue no.2 is decided as discussed above.

ISSUE NO.5

15. Tt is settled preposition of law that in case a dispute is referred to for determination, the
Court will have to return a finding on merits and the delay in raising the dispute may be considered
by the Court at the time of granting the final relief, as has been held by our own Hon'ble High
Court in Bhatag Ram's case (2007 LHLJ 903). In Divisional Manager, HPFC & another vs. Garibu
Ram, Latest HLJ 2007 (HP) 1160, the delay of more than 10 years was held to have not come in the
way of the workman whose services were illegally terminated by holding that the provisions of
Limitation Act is not applicable to industrial dispute but however, depending upon the facts and
circumstances of each case, the principle of delay and laches have to be seen and applied. In Deepa
Ram vs. State of H.P. and Ors., 2005 (1) Himachal Law Journal 248, there was a delay of 12 years.
In Ramesh Chand vs. Union of India, CWP No. 812 of 2000, there was a delay of 9 years. In CWP
No. 95 of 2000 titled as Divisional Manager vs. Mohinder Kumar, there was a delay of 14 years. In
Naginder Kumar vs. HPSEB and anr. 2008 (1) SLJ (H.P.) 425, it has been held by the Hon'ble High
Court of H.P. that the Labour Court cannot dismiss the claim on the ground of delay and laches
once the same has been referred by the State Government and the Labour Court is bound to decide
the reference which was made by the State Government and same is required to be adjudicated
upon the merits without touching the aspect of delay and laches. The Hon'ble Apex Court in the
Bombay Gas Co. Ltd. vs. Gopal Bhiva & Ors, AIR 1964 SC 752, has categorically held that as
such of all those employees, who are entitled to take the benefit of Section 33-C (2) may not always
be conscious of their rights and it may not be right to put the restriction of limitation in respect of
claim which they may have to make under the provision and in absence of any provision for
limitation, it may not be open to the Court to introduce the limitation on the ground of fairness and
justice. In Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
Another, (1999) 6 SCC 82, it has been observed by the Honl[Ible Supreme Court that:

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the proceeding
under the ID Act. The relief under the ID Act cannot be denied merely on the ground of
delay. The plea of delay if raised by the employer is required to be proved as a matter of
fact by showing the real prejudice and not as a merely hypothetical defence. No reference to
the Labour Court can be generally questioned on the ground of delay alone”.

16. No material has been placed on record by the respondents to establish that there was
inordinate delay on the part of the petitioner in raising the dispute in the instant case or that any
prejudice had been caused to respondent rather petitioner has promptly approached to settle his
grievance as he raised industrial dispute during his service before retirement and reference of
appropriate government was received in July, 2015. It has come in the evidence that petitioner was
continuously corresponding with university for regularization. Thus, there was no delay and laches
on part of petitioner. Accordingly, the petition as filed by the petitioner cannot be held to be hit by
the vice of delays and laches as alleged by the respondent. Hence, this issue is answered in negative
in favour of petitioner against the respondent.
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RELIEF

17. As sequel to my findings on foregoing issues, respondent is hereby directed to
regularize the service of petitioner forthwith on completion of continuous service of eight years
from date of initial appointment i.e. 02/7/2002 as per the policy of the government of Himachal
Pradesh and that the conduct of respondent in not regularizing service of petitioner from such a
long time as stated above is improper and unjustified. Accordingly, petitioner is hereby directed to
regularize service of petitioner from the date of completion of more than eight years of service as
stated above with all consequential benefits except back wages which is to be calculated after
regularization in service and after fixation of scales. The parties, however, shall bear their own
costs.

18. The reference is answered in the aforesaid terms.

19. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

20. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 16th day of November, 2016.

(K.K. SHARMA),
Presiding Judge,

Labour Court-cum-Industrial
Tribunal, Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.

Ref: No. : 233/2014

Sh. Gorkh Singh s/o Sh. Dina Nath, Village Ujhan, P.O. Didwin, Tehsil Barsar, Distt.
Hamirpur, H.P. ...Petitioner.

Versus

1. The Registrar Dr.Y.S. Parmar University Horticulture & Forestry Nauni, Distt. Solan,
H.P.

2. The Director, Regional Horticulture and Forestry Research Station Bhota, Distt.
Hamirpur, H.P. ...Respondents.

21-11-2016 Present : Sh. S.S.Sippy, A.R. for the petitioner.
Sh. Karan Pathania, adv. csl. for the respondents.

Heard.  Authorised representative for the petitioner has made statement for withdrawal of
claim petition pending before this Court due to incorrect date of termination mentioned in the claim
petition. He has specifically stated that he wants to agitate again before the Competent Authority
with liberty to file fresh claim. Admitting statement of petitioner as stated above 1d. csl. for the
respondent vide separate statement raised no objection if prayer of the petitioner is allowed and
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petition is allowed to be withdrawn. Statements recorded and placed on file. In view of the
statements so made by the parties as stated above, the claim petition/reference no.233/14 is hereby
dismissed as withdrawn with liberty to file afresh claim before the competent authority.

2. Ordered accordingly. The parties to bear their own costs.
3. The reference is answered in the aforesaid terms.

4. A copy of the Order/Award be sent to the appropriate Government for information and
further necessary action at its end.

5. The file, after completion be consigned to the records.

Announced:
21-11.2016

(K.K.SHARMA),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.

Ref: No. : 233/2014

Sh. Gorkh Singh s/o Sh. Dina Nath, Village Ujhan, P.O. Didwin, Tehsil Barsar, Distt.
Hamirpur, H.P. ...Petitioner.

Versus

1. The Registrar Dr.Y.S. Parmar University Horticulture & Forestry Nauni, Distt. Solan,
H.P.

2. The Director, Regional Horticulture and Forestry Research Station Bhota, Distt.
Hamirpur, H.P. ...Respondents.

21-11-2016 Present : Sh. S.S.Sippy, A.R. for the petitioner.
Sh. Karan Pathania, adv. csl. for the respondents.

Heard. Authorised representative for the petitioner has made statement for withdrawal of
claim petition pending before this Court due to incorrect date of termination mentioned in the claim
petition. He has specifically stated that he wants to agitate again before the Competent Authority
with liberty to file fresh claim. Admitting statement of petitioner as stated above 1d. csl. for the
respondent vide separate statement raised no objection if prayer of the petitioner is allowed and
petition is allowed to be withdrawn. Statements recorded and placed on file. In view of the
statements so made by the parties as stated above, the claim petition/reference no.233/14 is hereby
dismissed as withdrawn with liberty to file afresh claim before the competent authority.

2. Ordered accordingly. The parties to bear their own costs.
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3. The reference is answered in the aforesaid terms.

4. A copy of the Order/Award be sent to the appropriate Government for information
and further necessary action at its end.

5. The file, after completion be consigned to the records.

Announced:
21-11.2016

(K.K.SHARMA),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 402/2015
Date of Institution : 10.09.2015
Date of Decision : 28.11.2016

Shri Roshan Lal s/o Shri Gurdev, r/o Village Thandal, P.O. Purthi, Tehsil Pangi, District
Chamba, H.P. ...Petitioner.

Versus

Executive Engineer, I&PH/HPPWD Division, Killar, Tehsil Pangi, District Chamba, H.P.
...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner : Sh. L.S. Jaryal, AR
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication:

“Whether the industrial dispute raised by the worker Shri Roshan Lal S/O Shri Gurdev, R/O
Village Thandal, Post Office Purthi, Tehsil Pangi, District Chamba, H.P. before the
Executive Engineer, I& PH/HPPWD Division, Killar, Tehsil Pangi, District Chamba, H.P.
vide demand notice dated nil-received on 07.05.2012 regarding his alleged illegal
termination of service during September, 2004 suffers from delay and latches? If not,
Whether termination of the services of Shri Roshan Lal S/O Shri Gurdev, R/O Village
Thandal, Post Office Purthi, Tehsil Pangi, District Chamba, H.P. by the Executive Engineer,
[&PH/HPPWD Division, Killar, Tehsil Pangi, District Chamba, H.P. during September,
2004 without complying the provisions of the Industrial Disputes Act, 1947, is legal and
justified? If not, what amount of back wages, seniority, past service benefits and
compensation the above aggrieved workman is entitled to from the above employer?”’
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2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts leading to institution of the present claim petition by the petitioner above
named reveal that he had been initially engaged as daily waged beldar on muster roll basis in the
month of May, 1990 who continuously worked till September, 2004 with the respondent/
department. Averments made in the petition further revealed that petitioner had worked for 160
days in each calendar year as prescribed for tribal area of Pangi Tehsil District Chamba and became
eligible for continuous service envisaged under statutory provisions of Section 25-B of the
Industrial Disputes Act, 1947 (hereinafter referred to as 'the Act' for brevity). Averments made in
the petition revealed that the services of petitioner had interrupted by way of intermittent/artificial
breaks given by the respondent/department deliberately and as such breaks are required to be
counted as continuous services for the purposes of calculation of 160 days so as for the
applicability of Section 25-B of the Act. The grievance of petitioner remains that respondent/
department had terminated/disengaged petitioner from daily wage service in the end of September,
2004 by an oral order without any reason whereas several other co-workers who were junior to
petitioner had been retained on muster roll and thus the action of respondent/department was stated
to be unjustified and malafide. It is alleged that seniority list of daily wage workers working under
the respondent had not been circulated till termination/retrenchment of the petitioner and while
retrenching the services of petitioner, even principle of 'Last come First go' had not been followed
by the department/respondent. The petitioner has named 27 persons who were junior to petitioner
and joined service from 1st August, 1997 to Ist September, 2007. In the end of month of
September, 2004 when the services of petitioner were terminated by way of oral order, he was not
served with one month notice of retrenchment and at the same time one month's wages in lieu of
notice period had also not been paid to him and for said reason termination of the services of
petitioner was prima facie illegal and unwarranted. The claimant/petitioner claimed that he had
spotless service record who never been charge-sheeted for any act of indiscipline or negligence or
his conduct and even at the time of verbal termination, no charge-sheet had been served upon him
and the at the same time, no opportunity of hearing had been afforded to him. The petitioner also
alleges that he has remained unemployed ever since his illegal termination from month of
September, 2004 till the date of institution of present claim petition who had been nowhere
gainfully employed and was thus entitled for full back wages. Accordingly alleging respondent to
have committed violation of statutory provision of Section 25-F, Section 25-G and Section 25-H of
the Industrial Disputes Act, 1947 and Article 14 and 16 of Constitution of India, the petitioner
prays for setting aside oral order of termination/retrenchment by the respondent in the month of
September, 2004. He further prayed for reinstatement in service w.e.f. month of September, 2004
along-with back wages, seniority including continuity in service as petitioner has remained
unemployed since the date of his illegal termination. The petitioner has also prayed that period of
intermittent/fictional breaks given time and again during entire service of petitioner between 1990
to September, 2004 be counted 160 days continuous service and regularization of the service of
petitioner w.e.f. 01.01.2000 having completed 10 years of service and per the policy of HP Govt. in
pursuance to judgment of Hon'ble Apex Court titled as Mool Raj Upadhayay vs. State of H.P. and
to any other relief petitioner is entitled.

4. The respondent contested claim petition, filed reply inter-alia taken preliminary
objections of maintainability, claim petition being bad on account of delay and laches. On merits
denied that petitioner had worked for more than 160 days in each calendar year rather clarified by
stating that petitioner was engaged as daily waged beldar in 1992 who remained engaged till 2004
but had worked intermittently as petitioner used to come and attend the work at his own sweet will
and convenience. Relying upon the mandays chart, it has been categorically pleaded by the
respondent that petitioner had not completed 160 days in each calendar year as required for tribal
area of Pangi Tehsil. Allegations of fictional breaks given by respondent to the petitioner have been
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denied. In so far as engagement of persons junior to petitioner mentioned at serial nos. 1 to 25 in
para no. 4 of the claim petition were appointed as per order of Labour Court and at serial nos. 26 &
27 as harness case. On the plea of termination of service of petitioner, respondent specifically
alleges that petitioner had left the job at his own will therefore serving of notice or pay in lieu
thereof was not required. Reiterating its stand respondent has maintained that petitioner had left the
work of his own sweet will and the persons mentioned in para no.7 are stated to have engaged as
per direction of the Labour Court-cum-Industrial Tribunal Dharamshala as harness case. It is also
contended that if petitioner had been terminated in 2004 he would have definitely raised industrial
dispute immediately and that after ten years petitioner is stated to be agitating the matter which is
bad on account of delay and laches. It is also contended that since the services of petitioner had not
been terminated by the respondent, question of issuance of notice or wages in lieu thereof did not
arise and at the same time, there was no necessity for charge-sheet or issuing any notice of
petitioner after his termination. It is contended that petitioner was agriculturist and gainfully
employed and was thus not entitled for back wages.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.
Further asserted that provisions of Limitation Act did not eclipse the claim of petitioner in totality
besides allegation of violation of principle of 'Last come First go' was specifically denied.

6. In order to prove his case, petitioner had examined himself as PW1 tendered/proved
his affidavit Ex. PW1/A under Order 18 Rule 4 CPC, Ex. PW1/B to PW1/L mandays charts of
junior workers and closed evidence. On the other hand, repudiating the evidence led by the
petitioner, respondent examined RW1 Shri D.R. Chauhan, the then Executive Engineer, HPPWD
Division Killar as RW1 tendered/proved mandays chart of petitioner Ex. RW1/B, mandays chart of
other co-workers Ex. RW1/C, Ex. RW1/DI to Ex. RW1/D21 copy of orders/awards and closed the
evidence.

7. I have heard the ld. Authorized Representative of petitioner and 1d. Dy. D.A.
representing respondent, gone through records of the case carefully relevant for disposed of this
case.

8. From the contentions raised, following issues were framed on 17.12.2015 for
determination :

1. Whether the industrial dispute raised by petitioner vide demand notice dated nil
qua his termination of service during September, 2004 by respondent suffers from
vice of delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of the services of petitioner by the respondent during
September, 2004 is/was illegal and unjustified as alleged? ...OPP.

7. If issue no.l or issue no. 2 or both are proved in affirmative, to what service
benefits the petitioner is entitled to? ...OPP.

8. Whether the claim petition is not maintainable in the present form as alleged?
...OPR.
Relief.

9.  For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No.l : Yes
Issue No.2 : Yes
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Issue No.3 : Discussed
Issue No.4 : No
Relief. : Petition is partly allowed awarding compensation Rs.1,75,000/- per

operative part of award.
REASONS FOR FINDINGS
ISSUES NO.1, 2 AND 3

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. Relationship of petitioner having been engaged as daily waged beldar by respondent on
muster roll basis in the year 1992 who continuously worked till 2004 with the respondent/
department is not in dispute. Admittedly, petitioner was engaged without any written order or
settlement of terms and conditions by the respondent. It is equally not in dispute that no written
order was passed while terminating service of the petitioner as claim of respondent remains that it
had not retrenched petitioner from service who had abandoned the job of his own and used to work
intermittently as per his own wish and convenience. Admittedly, the reference of appropriate govt.
does not relate to plea of fictional breaks but only with regard to petitioner's termination from
service. In the backdrop of foregoing admitted facts on record, claim of petitioner requires to be
adjudicated with a view to determine if petitioner is entitled for relief of reinstatement and back
wages along-with seniority and past service benefits and compensation as claimed by him.

12. Stepping into witness box as PW1 has sworn in affidavit Ex. PW1/A reiterating and
reaffirming his pleadings as stipulated in claim petition. In his affidavit he has claimed to have
worked with the respondent/department for more than 160 days in Pangi Sub Division Chamba
District and remained engaged from 1992 to September, 2004. He has also stated on oath that no
notice under Section 25-F of the Act was given by the respondent before terminating his service
and at the same time no compensation in lieu thereof notice period was paid to him and thus his
termination was illegal and void entitling petitioner benefit of reinstatement of service with full
back wages and all the other consequential service benefits. The petitioner has further alleged on
oath that respondent/department after terminating his services in September, 2004 by oral order had
engaged several co-workers who were junior to petitioner were retained in service. Not only this,
the persons who were junior to petitioner are stated to have been regularized in service and thus
respondent had not followed the mandate of Sections 25-G and 25-H of the Act which was
obligatory on its part. The case of petitioner also remains that he had served respondent with due
diligence and had spotless service record as respondent/department had never called any
explanation or raised charge-sheet against him but even while retrenching petitioner from service,
no notice was given. The petitioner has also explained reason for not approaching the authorities
under Labour Act and thereafter before this Tribunal and petitioner had moved before the Labour
Officer raising demand notice consequent upon which a failure report was submitted and as the
Labour Commissioner did not make reference for industrial dispute raised by petitioner, the
petitioner had moved before the Hon'ble High Court by filing CWP where direction was passed for
making reference to the Labour Court due to which delay had occurred and same was satisfactorily
explained.

13. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from his duty as also reflected in mandays chart Ex.
RWI1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
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admitted that no departmental inquiry was initiated against petitioner even after September, 2004.
No reason whatsoever has been assigned for such any action or omission on the part of respondent
in not initiating any departmental proceedings or making correspondence calling upon the
petitioner to join service. This prima facie belies the stand taken by the respondent as abandonment
has to be proved like any other fact in issue. The petitioner, on the other hand, as PW1 in cross-
examination has specifically denied that he used to leave the job in between and attended the work
intermittently rather he has claimed that intermittent breaks had been deliberately given to him by
the respondent in the service record of petitioner so that petitioner did not complete 160 days of
work as required for Pangi Tehsil area and also for applicability of Section 25-B of the Act. As
such, in absence of any specific and reliable evidence led by respondent, it would be unsafe to hold
that respondent had established plea of abandonment.

14. A bare glance on the mandays chart Ex. RW1/B would reveal that petitioner had
worked for 161 days in the year 1992, 173 days in 1993, 120 days in 1994, 171 days in 1995, 204
days in 1996, 169 days in 1997, 130 days in 1998, 152 days in 1999, 122 days in 2000, 42 days in
2001, 62 days in 2002, 116 days in 2003 and 99 days in 2004 and thus a total of his service in 1992
to 2004 in 13 years he had worked for 1721 days in his entire service period. Be it noticed that
except the years 1994 and 1998 to 2004 petitioner had worked for more than 160 days and as there
is no reference from the Labour Commissioner, Shimla on the point of artificial breaks, this court is
to confine its findings only with regard to alleged illegal termination. It is evident from Ex. RW1/B
the mandays chart showing that petitioner to have worked for 107 days only in preceding 12
calendar months from termination and thus had not rendered service of 160 days required to
establish so as to meet requirement of law of having continuous service of one year and thus it was
not at all required from respondent to have issued a notice envisaged under Section 25-F of the Act.
As such, the respondent is held to have not violated the provisions of Section 25-F of the Act.

15. Ld. Authorized Representative for petitioner has contended with vehemence that large
number of workers who were junior to petitioner had been appointed from 01.8.1997 to 07.9.1999
and these workers have been retained in service and regularized. The grievance of petitioner
remains that principle of 'Last come First go' was not followed as the juniors were retained and
services of petitioner despite being senior was terminated without any valid reason. Ex. PW1/B, Ex.
PWI1/C, Ex. PW1/D are the year-wise mandays of daily waged workers who were junior to the
petitioner and had joined in the year 1995 or thereafter whereas Ex. PW1/E to Ex. PWI1/L are the
mandays chart of other co-workers. All of these co-workers shown in Ex. PW1/C the year-wise
mandays details of workers of Division HPPWD Killar were certainly junior to petitioner who were
given sufficient work existing in those years more than 200 days in a year whereas the petitioner
had been not given muster roll for the whole month. Ex. RW1/C also established that all the co-
workers shown in this document have worked for more than 160 days in most of the years although
they were junior to petitioner. Evidently, there is no iota of evidence of respondent establishing that
petitioner was called upon to join for service at any time after September, 2004 even at the time
when junior persons were reengaged. That being so the respondent had certainly violated the
provisions of Section 25-G of the Act as the juniors workers mentioned in para no.3 of the affidavit
were retained whereas petitioner was senior from these co-workers having joined service in 1990
was terminated and even thereafter respondent omitted to afford opportunity to petitioner for
reemployment for work which also violates the provisions of Section 25-H of the Act. Ld.
Authorized Representative for petitioner has placed reliance upon judgment of Central Bank of
India vs. S. Satyam, 1996 (5) SCC 419 in which Hon'ble Apex Court has held that for the
applicability of Section 25-G and 25-H of the Act, there was no necessity of claimant/petitioner to
have worked for 240 days as in case of provisions of Section 25-F of the Act.

16. Repudiating claim of petitioner, the respondent, on the other hand, has made futile
attempt to justify engagement of junior workers and their retention in service on the basis of orders
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of Labour Court-cum-Industrial Tribunal as well as Hon'ble High Court of H.P. as reflected in Ex.
RW1/D1 to Ex RW1/D21. These judgments/orders have been gone through which revealed that
respondent had wrongly terminated the services of those claimant/petitioner and for said reasons
they were directed to be reinstated. Thus, plea that persons were directed to be appointed in
pursuance to awards/orders Ext. Rw1/D1 to Ex. RW1/D21 were primarily on the basis of court
orders would not defeat the claim of the petitioner as status of these person being junior to
petitioner does not get negatived. As such, even when petitioner is proved to have not worked for
more than 160 days in preceding 8 years which entitled him for regularization of his service per
government policy, yet respondent is not absolved from its accountability of provisions of Section
25-G and 25-H of the Act and as such it is held that respondent had violated the provisions of
Sections 25-G and 25-H of the Industrial Disputes Act.

17. Ld. Authorized Representative for petitioner has contended that after petitioner's
termination in September, 2004, he had remained unemployed and was not earning anything
thereafter as such was entitled for full back wages. Repudiating the arguments of 1d. Authorized
Representative of petitioner, 1d. Dy. D.A. for the State has taken this court through cross-
examination of the petitioner who has admitted that he had cultivatable land with him and also
worked a private labourer. Thus, plea of having remained not gainfully employed gets belied
admission of petitioner in cross-examination in which he had maintained that he had been earning
from agricultural land as well as he has been working as daily wager privately. Reliance has been
placed on the judgment of Hon'ble Apex Court North East Karnataka Road Transport Corporation
vs. M. Nagangouda (2007) 10 SCC 765 in which Division Bench comprising of Justice A.R.
Lakshmanan and Justice Altamas Kabir had held that 'term gainfully employment would also
include self employment wherefrom income is generated. It was income either from employment in
an establishment or from self employment merely differentiates the sources from which income is
generated, the end use being the same’. Applying the ratio of judgment of 2007 (supra) to this case
since the petitioner was earning from his agricultural and manual pursuits, the same were sufficient
to maintain him and his family. It is thus held that petitioner was gainfully employed. Be it stated
here that Hon'ble Apex Court in Deepali Gundu Surwase’s case has held that the Labour Court was
not justified in holding that merely because the respondent was receiving agriculture income, he
cannot be treated to be engaged in gainful employment. Since the petitioner had income from
agriculture pursuits for his livelihood it cannot be stated that petitioner was not gainfully employed
and thus would not be entitled full back wages. In view of the forgoing discussion, it is held that the
relationship of workman and employer existed between petitioner and respondent and that
petitioner was illegally retrenched without compliance of Section 25-G and Section 25-H of the Act
although remained gainfully employed after his retrenchment. Thus, applying the ratio of judgment
of Hon'ble Apex Court (2007 supra), it may not be erroneous to hold that petitioner was gainfully
employed and thus would be not entitled for back wages for the period he was out of job on being
terminated by the respondent.

18. Lastly, Ld. Dy. D.A. for State has contended with vehemence that there is inordinate
and explained delay which disentitles petitioner relief claimed for by him. On the other hand, 1d.
Authorized Representative for the petitioner has relied upon the judgment of Hon'ble Apex Court
titled Raghubir Singh vs. General Manager, Haryana Roadways, Hissar reported in 2014 Lab IC
4266 (SC) and the relevant paras of the judgment are produced below for reference:

“12. Therefore, in our considered view, the observations made by this Court in the
Rajasthan State Agriculture Marketing Board case (supra) upon which the learned
Additional Advocate General for the State of Haryana has placed reliance cannot be applied
to the fact situation of the case on hand, for the reason that the Labour Court has
erroneously rejected the reference without judiciously considering all the relevant factors of
the case particularly the points of dispute referred to it and answered the 2nd issue regarding
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the reference being barred by limitation but not on the merits of the case. The said decision
has no application to the fact situation and also for the reason the catena of decisions of this
Court referred to supra, wherein this Court has categorically held that the provisions of
Limitation Act under Article 137 has no application to make reference by the appropriate
government to the Labour Court/Industrial Tribunal for adjudication of existing industrial
dispute between workmen and the employer.

13. In the case on hand, no doubt there is a delay in raising the dispute by the appellant; the
Labour Court nevertheless has the power to mould the relief accordingly. At the time of
adjudication, if the dispute referred to the Labour Court is not adjudicated by it, it does not
mean that the dispute ceases to exist. The appropriate government in exercise of its statutory
power under Section 10(1)(c) of the Act can refer the industrial dispute, between the parties,
at any time, to either the jurisdictional Labour Court/Industrial Tribunal as interpreted by
this Court in the Avon Services case referred to supra. Therefore, the State Government has
rightly exercised its power under Section 10(1)(c) of the Act and referred the points of
dispute to the Labour Court as the same are in accordance with the law laid down by this
Court in Avon Services & Sapan Kumar Pandit cases referred to supra.

14. Further, the workman cannot be denied to seek relief only on the ground of delay in
raising the dispute as held in the case of S.M. Nilajkar & Ors. v. Telecom District Manager,
Karnataka[4] it was held by this Court as follows-

“17. It was submitted on behalf of the respondent that on account of delay in raising the
dispute by the appellants the High Court was justified in denying relief to the appellants.
We cannot agree...... In Ratan Chandra Sammanta and Ors. v. Union of India and Ors.
(supra)1993 AIR SCW 2214, it was held that a casual labourer retrenched by the employer
deprives himself of remedy available in law by delay itself, lapse of time results in losing
the remedy and the right as well. The delay would certainly be fatal if it has resulted in
material evidence relevant to adjudication being lost and rendered not available. However,
we do not think that the delay in the case at hand has been so culpable as to disentitle the
appellants for any relief.....” (Emphasis laid by the Court) In view of the legal principles laid
down by this Court in the above judgment, the reference of the industrial dispute made in
the case on hand by the State Government to the Labour Court to adjudicate the existing
industrial dispute between the parties was made within a reasonable time, considering the
circumstances in which the workman was placed, firstly, as there was a criminal case
pending against him and secondly, the respondent had assured the workman that he would
be reinstated after his acquittal from the criminal case. Moreover, it is reasonable to
adjudicate the industrial dispute in spite of the delay in raising and referring the matter,
since there is no mention of any loss or unavailability of material evidence due to the delay.
Thus, we do not consider the delay in raising the industrial dispute and referring the same to
the Labour Court for adjudication as gravely erroneous and it does not debar the workman
from claiming rightful relief from his employer.

15. In the case of Ajaib Singh v. The Sirhind Co-Operative Marketing Cum- Processing
Service Society Limited & Anr.[5] this Court has opined that relief cannot be denied to the
workman merely on the ground of delay, stating that:—

“10. It follows, therefore, that the provisions of Article 137 of the Schedule to Limitation
Act, 1963 are not applicable to the proceedings under the act and that the relief under it
cannot be denied to the workman merely on the ground of delay. The plea of delay if raised
by the employer is required to be proved as a matter of fact by showing the real prejudice
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and not as a merely hypothetical defence. No reference to the labour court can be generally
questioned on the ground of delay alone. Even in a case where the delay in shown to be
existing, the tribunal, labour court or board, dealing with the case can appropriately mould
the relief by declining to grant back wages to the workman till the date he raised the
demand regarding his illegal retrenchment/ termination or dismissal. The Court may also in
appropriate cases direct the payment of part of the back wages instead of full back
wages.....” (Emphasis laid by the Court)

16. Hence, we are of the opinion, having regard to the fact and circumstances of the case
that there is no delay or latches on the part of the workman from the date of his acquittal in
the criminal case. Thereafter, upon failure of the respondent in adhering to the assurance
given to the workman that he would be reinstated after his acquittal from the criminal case,
the workman approached the conciliation officer and the State Government to make a
reference to the Labour Court for adjudication of the dispute with regard to the order of
dismissal passed by the respondent. Keeping in mind the date of acquittal of the appellant
and the date on which he approached the conciliation officer by raising the dispute, since
the respondent had not adhered to its assurance, the State Government had rightly referred
the dispute for its adjudication. Therefore it cannot be said that there was a delay on the part
of the appellant in raising the dispute and getting it referred to the Labour Court by the State
Government.

17. Further, the Labour Court on an erroneous assumption of law framed the additional
issue regarding the limitation in raising the dispute and its reference by the State
Government to the Labour Court. Thus, the Labour Court has ignored the legal principles
laid down by this Court in the cases referred to supra. The award passed by the Labour
Court was accepted erroneously by both the learned single Judge and the Division Bench of
the High Court by dismissing the Civil Writ Petition & the Letters Patent Appeal without
examining the case in its proper perspective, keeping in view the power of the State
Government under Section 10(1)(c) and the object and intendment of the Act. Not
adjudicating the existing industrial dispute on merits between the parties referred to it may
lead to disruption of industrial peace and harmony, which is the foremost important aspect
in Industrial Jurisprudence as the same would affect the public interest at large.

19. Ld. counsel representing respondent department has also contended with vehemence
that claim petition is barred by limitation on account of delay and laches. It has been pointed that
termination of petitioner in this case took place on 2004 and the industrial dispute was raised after
several years of retrenchment. Repudiating the argument by 1d. counsel, Id. AR for the petitioner
has placed reliance upon judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P. (Bhatag
Ram’s case) in which it has been held that delay in raising dispute may be considered by court at
the time of granting final relief however in various other judgments even longer delay has been
condoned. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007 (HP) 1160,
delay of more than 10 years was condoned besides Hon'ble High Court has held that principle of
Limitation Act is not applicable to the industrial dispute. Similar view was taken by Hon'ble Apex
Court in Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation Act, 1963 did
not apply to the proceeding under the Industrial Disputes Act.

20. Relying upon the aforestated judgment, it has been contended that claim of petitioner
cannot be defeated on the point of delay and laches. Repudiating arguments advanced by Id.
Authorized Representative for petitioner, 1d. Dy. D.A. has placed reliance upon the judgment of
Honllble Apex Court titled as Assistant Engineer, Rajasthan State Agriculture Marketing Board,
Sub-Division Kota and Mohan Lal [2013 (139) FLR 125], the relevant para of the judgment are
produced below for reference:
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Industrial Disputes Act, 1947-Sections 25-F and 10-Limitation Act, 1963-Section 5-
Industrial dispute-Termination of service-Finding of Lboaur Court that workman had
completed 240 days in calander year and his termination was in violation o section 25-F of
the I.D.Act- Wrokman worked from 1.11.1984 to 17.2.1986 in all 286 days during
employment. His services terminated on 18.2.1986. Industrial dispute raised after 6 years of
termination. Admitted delay of 6 years not kept in view by the Labour Court-Judicial
discretion exercised by the Labour Court flawed and unsustainable. Reinstatement of the
workman not the appropriate relief. In lieu of reinstatement compensation of Rs. one lac
directed to be paid to the workman by the appellant-employer within six weeks failing
which interest (@ workman 9% p.a. will be payable. [Paras 21 and 22]

Limitation Act, 1963. Section 5-Industrial Disputes Act, 1947- Section 25-F-Termination of
service-Industrial dispute raised after six years-Limitation Act not applicable to reference
made under the I.D. Act-Delay in raising industrial disputes definitely an important
circumstances which the Labour Court must keep in view before granting relief”.

I have gone through the rival contention of the 1d. Authorized Representative as well as 1d.
Dy. D.A. for State. Keeping in view the mandate of Hon'ble Apex Court in various judgments
referred to above it is held that delay in raising industrial dispute is definitely an important
circumstance and court has to keep in mind while exercising discretion. In para nos. 20 and 21 of
judgment 2013 supra has referred to Gitam Singh’s case reported in 2013 (136) FLR 893 (SC)
titled as Assistant Engineer Rajasthan Development Corporation and another vs. Geetam Singh
observing that before exercising its judicial discretion, the Labour Court has to keep in view all
relevant factors including the mode and manner of appointment, nature of employment, length of
service, the ground on which termination has been set aside and the delay in raising industrial
dispute before grant of relief in an industrial dispute. It was observed by the Hon'ble Apex Court in
judgment (2013 supra) before that workman had worked for 286 days and had raised industrial
dispute in 1992 whereas his services have been terminated in 1986 and he raised industrial dispute
after six years. The Hon'ble Apex Court has held that though compensation awarded by Single
Judge of the Hon'ble High Court was too low and liable to be enhanced by the Division Bench but
surely reinstatement of the workman in the facts and circumstances is not the appropriate relief and
thus Hon'ble Apex Court awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum if
the respondent failed to make payment of compensation within six weeks from the date of
judgment. In the case in hand before this court factors which have weighed are that the petitioner in
all remained engaged for about 13 years and actually worked for 1721 days as per mandays chart
on record and that the services of petitioner were disengaged in September, 2004 who worked as
non skilled worker and had raised industrial dispute by issuance of demand notice after about eight
years i.e. demand notice was given on dated nil. It is also pertinent to mention here that petitioner
on the date of filing claim petition was ageing 48 years who has sufficient spell of life to work and
earn his livelihood. Taking into consideration factors mentioned above in pursuance to judgments
of Hon'ble Apex Court petitioner would not be entitled either for reinstatement or for back wages
but compensation a lump-sum would be appropriate relief in view of judgment 2013 (139) FLR 25
(SC). The judgments relied upon by Id. Authorized Representative for petitioner on the matter of
delay and laches is more or less settled law that claim of the petitioner could not be solely declined
on the ground of delay and laches. Similarly, judgment of Hon'ble Apex Court in 2014 titled as
Raghubir Singh’s case also does not come to the rescue of the petitioner as in this judgment also the
Hon'ble Apex Court has reiterated the mandate as given by the Hon'ble Apex Court in previous
judgment in the year 2013 i.e. Assistant Engineer, Rajasthan State Agriculture Marketing Board,
Sub-Division Kota and Mohan Lal’s case. Similar view was reiterated by the Hon'ble Apex Court
in judgment titled as Vice Chancellor, Lucknow University, Lucknow, Uttar Pradesh v. Akhilesh
Kumar Khare & another reported in AIR 2015 SC 3473.
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21. In view of foregoing discussion, a lump-sum compensation of Rs.1,75,000/- (Rupees
one lakh seventy five thousand only) would be an appropriate relief to which the petitioner is
entitled in the facts and circumstances of the case as stated above. It is further made clear that
amount of compensation shall be paid within four months from the date of Award failing which the
petitioner would be entitled for interest @ 9% per annum from date of Award and its realization.
Issues no. 1, 2 and 3 are answered accordingly.

ISSUE NO.4

22. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

RELIEF

23. As sequel to my findings on foregoing issues, the respondent is hereby directed to pay
the compensation of Rs.1,75,000/- (Rupees one lakh seventy five thousand only) to the petitioner in
lieu of the reinstatement in services as well as the other consequential service benefits. Amount of
compensation so awarded shall be paid by the respondent to the petitioner within four months from
today failing which the respondent shall be liable to pay the interest @ 9% per annum on the said
amount from the date of award till the date of its realization. In the peculiar circumstances of the
case, the parties are left to bear their own costs.

24. The reference is answered in the aforesaid terms.

25. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

26. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 28th day of November, 2016.

(K.K. SHARMA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 459/2015
Date of Institution : 29.10.2015
Date of Decision : 28.11.2016

Ms. Souni Devi d/o late Shri Bheem Sain, r/o Village V.P.O. Sahali, Tehsil Pangi, District
Chamba, H.P. ...Petitioner.
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Versus

Executive Engineer, Killar Division, H.P.P.W.D. Killar, (Pangi), District Chamba, H.P.
...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner : Sh. I.S. Jaryal, AR
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication:

“Whether the industrial dispute raised by the worker Ms. Souni Devi D/O Late Shri Bheem
Sain, R/O V.P.O. Sahali, Tehsil Pangi, District Chamba, H.P. before the Executive
Engineer, Killar Division, H.P.P.W.D. Killar, (Pangi) District Chamba, H.P. vide demand
notice dated 23.7.2008 regarding her alleged illegal termination of service during October,
2001 suffers from delay and latches? If not, Whether termination of the services of Ms.
Souni Devi D/O Late Shri Bheem Sain, R/O V.P.O. Sahali, Tehsil Pangi, District Chamba,
H.P. by the Executive Engineer, Killar Division, H.P.P.W.D. Killar, (Pangi) District
Chamba, H.P. during October, 2001 without complying the provisions of the Industrial
Disputes Act, 1947, is legal and justified? If not, what amount of back wages, seniority, past
service benefits and compensation the above aggrieved workman is entitled to from the
above employer?”’

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts leading to institution of the present claim petition by the petitioner above
named reveal that she had been initially engaged as daily waged beldar on muster roll basis in the
year 1994 who continuously worked till October, 2001 with the respondent/department. Averments
made in the petition further revealed that petitioner had worked for 160 days in each calendar year
as prescribed for tribal area of Pangi Tehsil District Chamba and became eligible for continuous
service envisaged under statutory provisions of Section 25-B of the Industrial Disputes Act, 1947
(hereinafter referred to as 'the Act' for brevity). Averments made in the petition revealed that the
services of petitioner had interrupted by way of intermittent/artificial breaks given by the
respondent/department deliberately and as such breaks are required to be counted as continuous
services for the purposes of calculation of 160 days so as for the applicability of Section 25-B of
the Act. The grievance of petitioner remains that respondent/department had terminated/disengaged
petitioner from daily wage service in the end of October, 2001 by an oral order without any reason
whereas several other co-workers who were junior to petitioner had been retained on muster roll
and thus the action of respondent/department was stated to be unjustified and malafide. It is alleged
that seniority list of daily wage workers working under the respondent had not been circulated till
termination/retrenchment of the petitioner and while retrenching the services of petitioner, even
principle of 'Last come First go' had not been followed by the department/respondent. The
petitioner has named 28 persons who were junior to petitioner and joined service from 1st August,
1997 to 1st September, 2007. In the end of month of October, 2001 when the services of petitioner
were terminated by way of oral order, she was not served with one month notice of retrenchment
and at the same time one month's wages in lieu of notice period had also not been paid to her and
for said reason termination of the services of petitioner was prima facie illegal and unwarranted.
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The claimant/petitioner claimed that she had spotless service record who never been charge-sheeted
for any act of indiscipline or negligence or her conduct and even at the time of verbal termination,
no charge-sheet had been served upon her and the at the same time, no opportunity of hearing had
been afforded to her. The petitioner also alleges that she has remained unemployed ever since her
illegal termination from month of October, 2001 till the date of institution of present claim petition
who had been nowhere gainfully employed and was thus entitled for full back wages. Accordingly
alleging respondent to have committed violation of statutory provision of Section 25-F, Section 25-
G and Section 25-H of the Industrial Disputes Act, 1947 and Article 14 and 16 of Constitution of
India, the petitioner prays for setting aside oral order of termination/retrenchment by the respondent
in the month of October, 2001. She further prayed for reinstatement in service w.e.f. month of
October, 2001 along-with back wages, seniority including continuity in service as petitioner has
remained unemployed since the date of her illegal termination. The petitioner has also prayed that
period of intermittent/fictional breaks given time and again during entire service of petitioner
between September, 1994 to October, 2001 be counted 160 days continuous service and
regularization of the service of petitioner w.e.f. 01.01.2003 having completed 8 years of service and
per the policy of HP Govt. in pursuance to judgment of Hon'ble Apex Court titled as Rakesh
Kumar vs. State of H.P. and to any other relief petitioner is entitled.

4. The respondent contested claim petition, filed reply inter-alia taken preliminary
objections of maintainability, claim petition being bad on account of delay and laches. On merits
denied that petitioner had worked for more than 160 days in each calendar year rather clarified by
stating that petitioner was engaged as daily waged beldar in 1994 who remained engaged till 2001
but had worked intermittently as petitioner used to come and attend the work at her own sweet will
and convenience. Relying upon the mandays chart, it has been categorically pleaded by the
respondent that petitioner had not completed 160 days in each calendar year as required for tribal
area of Pangi Tehsil. Allegations of fictional breaks given by respondent to the petitioner have been
denied. In so far as engagement of persons junior to petitioner mentioned at serial nos. 1 to 25 in
para no. 4 of the claim petition were appointed as per order of Labour Court and at serial nos. 26 &
27 as harness case. On the plea of termination of service of petitioner, respondent specifically
alleges that petitioner had left the job at her own will therefore serving of notice or pay in lieu
thereof was not required. Reiterating its stand respondent has maintained that petitioner had left the
work of her own sweet will and the persons mentioned in para no.4 are stated to have engaged as
per direction of the Labour Court-cum-Industrial Tribunal Dharamshala as harness case. It is also
contended that if petitioner had been terminated in 2001 she would have definitely raised industrial
dispute immediately and that after seven years petitioner is stated to be agitating the matter which is
bad on account of delay and laches. It is also contended that since the services of petitioner had not
been terminated by the respondent, question of issuance of notice or wages in lieu thereof did not
arise and at the same time, there was no necessity for charge-sheet or issuing any notice of
petitioner after her termination. It is contended that petitioner was agriculturist and gainfully
employed and was thus not entitled for back wages.

5. The petitioner filed rejoinder, reiterated her stand as maintained in the claim petition.
Further asserted that provisions of Limitation Act did not eclipse the claim of petitioner in totality
besides allegation of violation of principle of 'Last come First go' was specifically denied.

6. In order to prove her case, petitioner had examined herself as PW1 tendered/proved her
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, Ex. PW1/B to PW1/L mandays charts of junior
workers and closed evidence. On the other hand, repudiating the evidence led by the petitioner,
respondent examined RW1 Shri D.R. Chauhan, the then Executive Engineer, HPPWD Division
Killar as RW1 tendered/proved mandays chart of petitioner Ex. RW1/B, mandays chart of other co-
workers Ex. RW1/C, Ex. RW1/D1 to Ex. RWI1/D21 copy of orders/awards and closed the
evidence.
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7. 1 have heard the Id. Authorized Representative of petitioner and 1d. Dy. D.A.
representing respondent, gone through records of the case carefully relevant for disposed of this
case.

8. From the contentions raised, following issues were framed on 18.5.2016 for
determination which are as under :

1. Whether the industrial dispute raised by petitioner vide demand notice dated
23.07.2008 qua her termination of service during October, 2001 by respondent
suffers from the vice of delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of the services of petitioner by the respondent w.e.f.
October, 2001 is/was illegal and unjustified as alleged? ...OPP.

3. If issue no.2 is proved in affirmative, to what service benefits the petitioner is
entitled to? ...OPP.

4. Whether the claim petition is not maintainable in the present form as alleged?
.. OPR.
Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No. I : Yes

Issue No.2 : Yes

Issue No.3 : Discussed

Issue No.4 : No

Relief. : Petition is partly allowed awarding compensation Rs.1,00,000/- per

operative part of award.
REASONS FOR FINDINGS
ISSUES NO.1, 2 AND 3

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. Relationship of petitioner having been engaged as daily waged beldar by respondent
on muster roll basis in the 1994 who continuously worked till 2001 at HPPWD Sub Division Killar
is not in dispute. Admittedly, petitioner was engaged without any written order or settlement of
terms and conditions by the respondent. It is equally not in dispute that no written order was passed
while terminating service of the petitioner as claim of respondent remains that it had not retrenched
petitioner from service who had abandoned the job of her own and used to work intermittently as
per her own wish and convenience. Admittedly, the reference of appropriate govt. does not relate to
plea of fictional breaks but only with regard to petitioner's termination from service. In the
backdrop of foregoing admitted facts on record, claim of petitioner requires to be adjudicated with
a view to determine if petitioner is entitled for relief of reinstatement and back wages along-with
seniority and past service benefits and compensation as claimed by him.

12. Stepping into witness box as PW1 has sworn in affidavit Ex. PW1/A reiterating and
reaffirming her pleadings as stipulated in claim petition. In her affidavit she has claimed to have
worked with the respondent/department for more than 160 days in Pangi Sub Division Chamba
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District and remained engaged from 1994 to October, 2001. She has also stated on oath that no
notice under Section 25-F of the Act was given by the respondent before terminating her service
and at the same time no compensation in lieu thereof notice period was paid to her and thus her
termination was illegal and void entitling petitioner benefit of reinstatement of service with full
back wages and all the other consequential service benefits. The petitioner has further alleged on
oath that respondent/department after terminating her services in October, 2001 by oral order had
engaged several co-workers who were junior to petitioner were retained in service. Not only this,
the persons who were junior to petitioner are stated to have been regularized in service and thus
respondent had not followed the mandate of Sections 25-G and 25-H of the Act which was
obligatory on its part. The case of petitioner also remains that she had served respondent with due
diligence and had spotless service record as respondent/department had never called any
explanation or raised charge-sheet against her but even while retrenching petitioner from service,
no notice was given. The petitioner has also explained reason for not approaching the authorities
under Labour Act and thereafter before this Tribunal, as there existed no road between Chamba
town to Pangi Tehsil till 2008 and petitioner had moved before the Labour Officer raising demand
notice consequent upon which a failure report was submitted and as the Labour Commissioner did
not make reference for industrial dispute raised by petitioner, the petitioner had moved before the
Hon'ble High Court by filing CWP where direction was passed for making reference to the Labour
Court due to which delay had occurred and same was satisfactorily explained.

13. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from her duty as also reflected in mandays chart Ex.
RWI1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after October, 2001. No
reason whatsoever has been assigned for such any action or omission on the part of respondent in
not initiating any departmental proceedings or making correspondence calling upon the petitioner
to join service. This prima facie belies the stand taken by the respondent as abandonment has to be
proved like any other fact in issue. The petitioner, on the other hand, as PW1 in cross-examination
has specifically denied that she used to leave the job in between and attended the work
intermittently rather she has claimed that intermit breaks had been deliberately given to her by the
respondent in the service record of petitioner so that petitioner did not complete 160 days of work
as required for Pangi Tehsil area and also for applicability of Section 25-B of the Act. As such, in
absence of any specific and reliable evidence led by respondent, it would be unsafe to hold that
respondent had established plea of abandonment.

14. A bare glance on the mandays chart Ex. RW1/B would reveal that petitioner had
worked for 133 days in the year 1994, 101.5 days in 1996, 162 days in 1997, 133 days in 1998, 120
days in 1999, 125 days in 2000 and 103 days in 20011 and thus a total of her service in 1994 to
2001 in 7 years she had worked for 877.5 days in her entire service period. Be it noticed that except
the years 1994, 1996 and 1998 to 2001 she had worked for more than 160 days and as there is no
reference from the Labour Commissioner, Shimla on the point of artificial breaks, this court is to
confine its findings only with regard to alleged illegal termination. It is evident from Ex. RW1/B
the mandays chart showing that petitioner to have worked for 128 days only in preceding 12
calendar months from termination and thus had not rendered service of 160 days required to
establish so as to meet requirement of law of having continuous service of one year and thus it was
not at all required from respondent to have issued a notice envisaged under Section 25-F of the Act.
As such, the respondent is held to have not violated the provisions of Section 25-F of the Act.

15. Ld. Authorized Representative for petitioner has contended with vehemence that large
number of workers who were junior to petitioner had been appointed from 01.8.1997 to 07.9.1999
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and these workers have been retained in service and regularized. The grievance of petitioner
remains that principle of 'Last come First go' was not followed as the juniors were retained and
services of petitioner despite being senior was terminated without any valid reason. Ex. PW1/B, Ex.
PW1/C, Ex. PWI1/D are the year-wise mandays of daily waged workers who were junior to the
petitioner and had joined in the year 2000 or thereafter whereas Ex. PW1/E to Ex. PWI1/L are the
mandays chart of other co-workers. All of these co-workers shown in Ex. PW1/C the year-wise
mandays details of workers of Division HPPWD Killar were certainly junior to petitioner who were
given sufficient work existing in those years more than 200 days in a year whereas the petitioner
had been not given muster roll for the whole month. Ex. RW1/C also established that all the co-
workers shown in this document have worked for more than 160 days in most of the years although
they were junior to petitioner. Evidently, there is no iota of evidence of respondent establishing that
petitioner was called upon to join for service at any time after October, 2001 even at the time when
junior persons were reengaged. That being so the respondent had certainly violated the provisions
of Section 25-G of the Act as the juniors workers mentioned in para no.3 of the affidavit were
retained whereas petitioner was senior from these co-workers having joined service in 1994 was
terminated and even thereafter respondent omitted to afford opportunity to petitioner for
reemployment for work which also violates the provisions of Section 25-H of the Act. Ld.
Authorized Representative for petitioner has placed reliance upon judgment of Central Bank of
India vs. S. Satyam, 1996 (5) SCC 419 in which Hon'ble Apex Court has held that for the
applicability of Section 25-G and 25-H of the Act, there was no necessity of claimant/petitioner to
have worked for 240 days as in case of provisions of Section 25-F of the Act.

16. Repudiating claim of petitioner, the respondent, on the other hand, has made futile
attempt to justify engagement of junior workers and their retention in service on the basis of orders
of Labour Court-cum-Industrial Tribunal as well as Hon'ble High Court of H.P. as reflected in Ex.
RW1/D1 to Ex RW1/D21. These judgments/orders have been gone through which revealed that
respondent had wrongly terminated the services of those claimant/petitioner and for said reasons
they were directed to be reinstated. Thus, plea that persons were directed to be appointed in
pursuance to awards/orders Ext. Rw1/DI1 to Ex. RW1/D21 were primarily on the basis of court
orders would not defeat the claim of the petitioner as status of these person being junior to
petitioner does not get negatived. As such, even when petitioner is proved to have not worked for
more than 160 days in preceding 8 years which entitled her for regularization of her service per
government policy, yet respondent is not absolved from its accountability of provisions of Section
25-G and 25-H of the Act and as such it is held that respondent had violated the provisions of
Sections 25-G and 25-H of the Industrial Disputes Act.

17. Ld. Authorized Representative for petitioner has contended that after petitioner's
termination in October, 2001, she had remained unemployed and was not earning anything
thereafter as such was entitled for full back wages. Repudiating the arguments of 1d. Authorized
Representative of petitioner, 1d. Dy. D.A. for the State has taken this court through cross-
examination of the petitioner who has admitted that she had cultivatable land with her and also
worked a private labourer. Thus, plea of having remained not gainfully employed gets belied
admission of petitioner in cross-examination in which she had maintained that she had been earning
from agricultural land as well as she has been working as daily wager privately. Reliance has been
placed on the judgment of Hon'ble Apex Court North East Karnataka Road Transport Corporation
vs. M. Nagangouda (2007) 10 SCC 765 in which Division Bench comprising of Justice A.R.
Lakshmanan and Justice Altamas Kabir had held that 'term gainfully employment would also
include self employment wherefrom income is generated. It was income either from employment in
an establishment or from self employment merely differentiates the sources from which income is
generated, the end use being the same’. Applying the ratio of judgment of 2007 (supra) to this case
since the petitioner was earning from her agricultural and manual pursuits, the same were sufficient
to maintain her and her family. It is thus held that petitioner was gainfully employed. Be it stated
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here that Hon'ble Apex Court in Deepali Gundu Surwase’s case has held that the Labour Court was
not justified in holding that merely because the respondent was receiving agriculture income, she
cannot be treated to be engaged in gainful employment. Since the petitioner had income from
agriculture pursuits for her livelihood it cannot be stated that petitioner was not gainfully employed
and thus would not be entitled full back wages. In view of the forgoing discussion, it is held that the
relationship of workman and employer existed between petitioner and respondent and that
petitioner was illegally retrenched without compliance of Section 25-G and Section 25-H of the Act
although remained gainfully employed after her retrenchment. Thus, applying the ratio of judgment
of Hon'ble Apex Court (2007 supra), it may not be erroneous to hold that petitioner was gainfully
employed and thus would be not entitled for back wages for the period she was out of job on being
terminated by the respondent.

18. Lastly, Ld. Dy. D.A. for State has contended with vehemence that there is inordinate
and explained delay which disentitles petitioner relief claimed for by him. On the other hand, 1d.
Authorized Representative for the petitioner has relied upon the judgment of Hon'ble Apex Court
titled Raghubir Singh vs. General Manager, Haryana Roadways, Hissar reported in 2014 Lab IC
4266 (SC) and the relevant paras of the judgment are produced below for reference:

“12. Therefore, in our considered view, the observations made by this Court in the
Rajasthan State Agriculture Marketing Board case (supra) upon which the learned
Additional Advocate General for the State of Haryana has placed reliance cannot be applied
to the fact situation of the case on hand, for the reason that the Labour Court has
erroneously rejected the reference without judiciously considering all the relevant factors of
the case particularly the points of dispute referred to it and answered the 2nd issue regarding
the reference being barred by limitation but not on the merits of the case. The said decision
has no application to the fact situation and also for the reason the catena of decisions of this
Court referred to supra, wherein this Court has categorically held that the provisions of
Limitation Act under Article 137 has no application to make reference by the appropriate
government to the Labour Court/Industrial Tribunal for adjudication of existing industrial
dispute between workmen and the employer.

13. In the case on hand, no doubt there is a delay in raising the dispute by the appellant;
the Labour Court nevertheless has the power to mould the relief accordingly. At the time of
adjudication, if the dispute referred to the Labour Court is not adjudicated by it, it does not
mean that the dispute ceases to exist. The appropriate government in exercise of its statutory
power under Section 10(1)(c) of the Act can refer the industrial dispute, between the parties,
at any time, to either the jurisdictional Labour Court/Industrial Tribunal as interpreted by
this Court in the Avon Services case referred to supra. Therefore, the State Government has
rightly exercised its power under Section 10(1)(c) of the Act and referred the points of
dispute to the Labour Court as the same are in accordance with the law laid down by this
Court in Avon Services & Sapan Kumar Pandit cases referred to supra.

14. Further, the workman cannot be denied to seek relief only on the ground of delay in
raising the dispute as held in the case of S.M. Nilajkar & Ors. v. Telecom District Manager,
Karnataka[4] it was held by this Court as follows—

“17. It was submitted on behalf of the respondent that on account of delay in raising the
dispute by the appellants the High Court was justified in denying relief to the appellants.
We cannot agree...... In Ratan Chandra Sammanta and Ors. v. Union of India and Ors.
(supra)1993 AIR SCW 2214, it was held that a casual labourer retrenched by the employer
deprives herself of remedy available in law by delay itself, lapse of time results in losing the
remedy and the right as well. The delay would certainly be fatal if it has resulted in material
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evidence relevant to adjudication being lost and rendered not available. However, we do not
think that the delay in the case at hand has been so culpable as to disentitle the appellants
for any relief.....” (Emphasis laid by the Court) In view of the legal principles laid down by
this Court in the above judgment, the reference of the industrial dispute made in the case on
hand by the State Government to the Labour Court to adjudicate the existing industrial
dispute between the parties was made within a reasonable time, considering the
circumstances in which the workman was placed, firstly, as there was a criminal case
pending against her and secondly, the respondent had assured the workman that she would
be reinstated after her acquittal from the criminal case. Moreover, it is reasonable to
adjudicate the industrial dispute in spite of the delay in raising and referring the matter,
since there is no mention of any loss or unavailability of material evidence due to the delay.
Thus, we do not consider the delay in raising the industrial dispute and referring the same to
the Labour Court for adjudication as gravely erroneous and it does not debar the workman
from claiming rightful relief from her employer.

15. In the case of Ajaib Singh v. The Sirhind Co-Operative Marketing Cum-Processing
Service Society Limited & Anr.[5] this Court has opined that relief cannot be denied to the
workman merely on the ground of delay, stating that:—

“10. It follows, therefore, that the provisions of Article 137 of the Schedule to Limitation
Act, 1963 are not applicable to the proceedings under the act and that the relief under it
cannot be denied to the workman merely on the ground of delay. The plea of delay if raised
by the employer is required to be proved as a matter of fact by showing the real prejudice
and not as a merely hypothetical defence. No reference to the labour court can be generally
questioned on the ground of delay alone. Even in a case where the delay in shown to be
existing, the tribunal, labour court or board, dealing with the case can appropriately mould
the relief by declining to grant back wages to the workman till the date she raised the
demand regarding her illegal retrenchment/termination or dismissal. The Court may also in
appropriate cases direct the payment of part of the back wages instead of full back
wages.....” (Emphasis laid by the Court)

16. Hence, we are of the opinion, having regard to the fact and circumstances of the case
that there is no delay or latches on the part of the workman from the date of her acquittal in
the criminal case. Thereafter, upon failure of the respondent in adhering to the assurance
given to the workman that she would be reinstated after her acquittal from the criminal case,
the workman approached the conciliation officer and the State Government to make a
reference to the Labour Court for adjudication of the dispute with regard to the order of
dismissal passed by the respondent. Keeping in mind the date of acquittal of the appellant
and the date on which she approached the conciliation officer by raising the dispute, since
the respondent had not adhered to its assurance, the State Government had rightly referred
the dispute for its adjudication. Therefore it cannot be said that there was a delay on the part
of the appellant in raising the dispute and getting it referred to the Labour Court by the State
Government.

17. Further, the Labour Court on an erroneous assumption of law framed the additional
issue regarding the limitation in raising the dispute and its reference by the State
Government to the Labour Court. Thus, the Labour Court has ignored the legal principles
laid down by this Court in the cases referred to supra. The award passed by the Labour
Court was accepted erroneously by both the learned single Judge and the Division Bench of
the High Court by dismissing the Civil Writ Petition & the Letters Patent Appeal without
examining the case in its proper perspective, keeping in view the power of the State
Government under Section 10(1)(c) and the object and intendment of the Act. Not
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adjudicating the existing industrial dispute on merits between the parties referred to it may
lead to disruption of industrial peace and harmony, which is the foremost important aspect
in Industrial Jurisprudence as the same would affect the public interest at large.

19. Ld. counsel representing respondent department has also contended with vehemence
that claim petition is barred by limitation on account of delay and laches. It has been pointed that
termination of petitioner in this case took place on 2001 and the industrial dispute was raised after
several years of retrenchment. Repudiating the argument by 1ld. counsel, Id. AR for the petitioner
has placed reliance upon judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P. (Bhatag
Ram’s case) in which it has been held that delay in raising dispute may be considered by court at
the time of granting final relief however in various other judgments even longer delay has been
condoned. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007 (HP) 1160,
delay of more than 10 years was condoned besides Hon'ble High Court has held that principle of
Limitation Act is not applicable to the industrial dispute. Similar view was taken by Hon'ble Apex
Court in Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation Act, 1963 did
not apply to the proceeding under the Industrial Disputes Act.

20. Relying upon the aforestated judgment, it has been contended that claim of petitioner
cannot be defeated on the point of delay and laches. Repudiating arguments advanced by Id.
Authorized Representative for petitioner, 1d. Dy. D.A. has placed reliance upon the judgment of
Hon'ble Apex Court titled as Assistant Engineer, Rajasthan State Agriculture Marketing Board,
Sub-Division Kota and Mohan Lal [2013 (139) FLR 125], the relevant para of the judgment are
produced below for reference:

Industrial Disputes Act, 1947-Sections 25-F and 10-Limitation Act, 1963- Section 5-
Industrial dispute-Termination of service-Finding of Lboaur Court that workman had
completed 240 days in calander year and her termination was in violation o section 25-F of
the [.D. Act-Wrokman worked from 1.11.1984 to 17.2.1986 in all 286 days during
employment. her services terminated on 18.2.1986. Industrial dispute raised after 6 years of
termination. Admitted delay of 6 years not kept in view by the Labour Court- Judicial
discretion exercised by the Labour Court flawed and unsustainable. Reinstatement of the
workman not the appropriate relief. In lieu of reinstatement compensation of Rs.one lac
directed to be paid to the workman by the appellant-employer within six weeks failing
which interest (@ workman 9% p.a. will be payable. [Paras 21 and 22]

Limitation Act, 1963. Section 5-Industrial Disputes Act, 1947-Section 25-F-Termination of
service-Industrial dispute raised after six years-Limitation Act not applicable to reference
made under the I.D. Act-Delay in raising industrial disputes definitely an important
circumstances which the Labour Court must keep in view before granting relief”.

I have gone through the rival contention of the 1d. Authorized Representative as well as 1d.
Dy. D.A. for State. Keeping in view the mandate of Hon'ble Apex Court in various judgments
referred to above it is held that delay in raising industrial dispute is definitely an important
circumstance and court has to keep in mind while exercising discretion. In para nos. 20 and 21 of
judgment 2013 supra has referred to Gitam Singh’s case reported in 2013 (136) FLR 893 (SC)
titled as Assistant Engineer Rajasthan Development Corporation and another vs. Geetam Singh
observing that before exercising its judicial discretion, the Labour Court has to keep in view all
relevant factors including the mode and manner of appointment, nature of employment, length of
service, the ground on which termination has been set aside and the delay in raising industrial
dispute before grant of relief in an industrial dispute. It was observed by the Hon'ble Apex Court in
judgment (2013 supra) before that workman had worked for 286 days and had raised industrial
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dispute in 1992 whereas his services have been terminated in 1986 and he raised industrial dispute
after six years. The Hon'ble Apex Court has held that though compensation awarded by Single
Judge of the Hon'ble High Court was too low and liable to be enhanced by the Division Bench but
surely reinstatement of the workman in the facts and circumstances is not the appropriate relief and
thus Hon'ble Apex Court awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum if
the respondent failed to make payment of compensation within six weeks from the date of
judgment. In the case in hand before this court factors which have weighed are that the petitioner in
all remained engaged for about 7 years and actually worked for 877.5 days as per mandays chart on
record and that the services of petitioner were disengaged in September, 2001 who worked as non
skilled worker and had raised industrial dispute by issuance of demand notice after about seven
years i.e. demand notice was given on 23.7.2008. It is also pertinent to mention here that petitioner
on the date of filing claim petition was ageing 35 years who has sufficient spell of life to work and
earn her livelihood. Taking into consideration factors mentioned above in pursuance to judgments
of Hon'ble Apex Court petitioner would not be entitled either for reinstatement or for back wages
but compensation a lump-sum would be appropriate relief in view of judgment 2013 (139) FLR 25
(SC). The judgments relied upon by Id. Authorized Representative for petitioner on the matter of
delay and laches is more or less settled law that claim of the petitioner could not be solely declined
on the ground of delay and laches. Similarly, judgment of Hon'ble Apex Court in 2014 titled as
Raghubir Singh’s case also does not come to the rescue of the petitioner as in this judgment also the
Hon'ble Apex Court has reiterated the mandate as given by the Hon'ble Apex Court in previous
judgment in the year 2013 i.e. Assistant Engineer, Rajasthan State Agriculture Marketing Board,
Sub-Division Kota and Mohan Lal’s case. Similar view was reiterated by the Hon'ble Apex Court
in judgment titled as Vice Chancellor, Lucknow University, Lucknow, Uttar Pradesh v. Akhilesh
Kumar Khare & another reported in AIR 2015 SC 3473.

21. In view of foregoing discussion, a lump-sum compensation of Rs.1,00,000/- (Rupees
one lakh only) would be an appropriate relief to which the petitioner is entitled in the facts and
circumstances of the case as stated above. It is further made clear that amount of compensation
shall be paid within four months from the date of Award failing which the petitioner would be
entitled for interest @ 9% per annum from date of Award and its realization. Issues no. 1,2 and 3
are answered accordingly.

ISSUE NO.4

22. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

RELIEF

23. As sequel to my findings on foregoing issues, the respondent is hereby directed to pay
the compensation of Rs.1,00,000/- (Rupees one lakh only) to the petitioner in lieu of the
reinstatement in services as well as the other consequential service benefits. Amount of
compensation so awarded shall be paid by the respondent to the petitioner within four months from
today failing which the respondent shall be liable to pay the interest @ 9% per annum on the said
amount from the date of award till the date of its realization. In the peculiar circumstances of the
case, the parties are left to bear their own costs.

24. The reference is answered in the aforesaid terms.
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25. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

26. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 28th day of November, 2016.

(K.K. SHARMA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 455/2015
Date of Institution : 29.10.2015
Date of Decision : 28.11.2016

Smt. Man Dei w/o Shri Jeevan Ram, r/o V.P.O. Purthi, Tehsil Pangi, District Chamba, H.P.
...Petitioner.

Versus

Executive Engineer, Killar Division, I.P.H./H.P.P.W.D. Killar, (Pangi), District Chamba,
H.P. ...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner  : Sh. .S. Jaryal, AR
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication :

“Whether the industrial dispute raised by the worker Smt. Man Dei W/O Shri Jeevan Ram,
R/O V.P.O. Purthi, Tehsil Pangi, District Chamba, H.p. before the Executive Engineer,
Killar Division, I.P.H./H.P.P.W.D., Killar (Pangi), District Chamba, H.P. vide demand
notice dated 02-02-2012 regarding her alleged illegal termination of services during
September, 2005 suffers from delay and latches? If not, Whether termination of services of
Smt. Man Dei W/O Shri Jeevan Ram, R/O V.P.O. Purthi, Tehsil Pangi, District Chamba,
H.P. by the Executive Engineer, Killar Division, I.P.H./H.P.P.W.D., Killar (Pangi), District
Chamba, H.P. during September, 2005, without complying the provisions of the Industrial
Disputes Act, 1947, is legal and justified? If not, what amount of back wages, seniority, past
service benefits and compensation the above aggrieved workman is entitled to from the
above employer?”’

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.
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3. Brief facts leading to institution of the present claim petition by the petitioner above
named reveal that she had been initially engaged as daily waged beldar on muster roll basis in the
year 1998 who continuously worked till September, 2005 with the respondent/department.
Averments made in the petition further revealed that petitioner had worked for 160 days in each
calendar year as prescribed for tribal area of Pangi Tehsil District Chamba and became eligible for
continuous service envisaged under statutory provisions of Section 25-B of the Industrial Disputes
Act, 1947 (hereinafter referred to as 'the Act for brevity). Averments made in the petition revealed
that the services of petitioner had interrupted by way of intermittent/artificial breaks given by the
respondent/department deliberately and as such breaks are required to be counted as continuous
services for the purposes of calculation of 160 days so as for the applicability of Section 25-B of
the Act. The grievance of petitioner remains that respondent/department had terminated/
disengaged petitioner from daily wage service in the end of September, 2005 by an oral order
without any reason whereas several other co-workers who were junior to petitioner had been
retained on muster roll and thus the action of respondent/department was stated to be unjustified
and malafide. It is alleged that seniority list of daily wage workers working under the respondent
had not been circulated till termination/retrenchment of the petitioner and while retrenching the
services of petitioner, even principle of 'Last come First go' had not been followed by the
department/respondent. The petitioner has named 23 persons who were junior to petitioner and
joined service from Ist June, 1998 to 1st September, 2007. In the end of month of September, 2005
when the services of petitioner were terminated by way of oral order, she was not served with one
month notice of retrenchment and at the same time one month's wages in lieu of notice period had
also not been paid to her and for said reason termination of the services of petitioner was prima
facie illegal and unwarranted. The claimant/petitioner claimed that she had spotless service record
who never been charge-sheeted for any act of indiscipline or negligence or her conduct and even at
the time of verbal termination, no charge-sheet had been served upon her and the at the same time,
no opportunity of hearing had been afforded to her. The petitioner also alleges that she has
remained unemployed ever since her illegal termination from month of September, 2005 till the
date of institution of present claim petition who had been nowhere gainfully employed and was
thus entitled for full back wages. Accordingly alleging respondent to have committed violation of
statutory provision of Section 25-F, Section 25-G and Section 25-H of the Industrial Disputes Act,
1947 and Article 14 and 16 of Constitution of India, the petitioner prays for setting aside oral order
of termination/retrenchment by the respondent in the month of September, 2005. She further prayed
for reinstatement in service w.e.f. month of September, 2005 along-with back wages, seniority
including continuity in service as petitioner has remained unemployed since the date of her illegal
termination. The petitioner has also prayed that period of intermittent/fictional breaks given time
and again during entire service of petitioner between 1998 to September, 2005 be counted 160 days
continuous service and regularization of the service of petitioner w.e.f. 01.01.2006 having
completed 8 years of service and per the policy of HP Govt. in pursuance to judgment of Hon'ble
Apex Court titled as Rakesh Kumar vs. State of H.P. and to any other relief petitioner is entitled.

4. The respondent contested claim petition, filed reply inter-alia taken preliminary
objections of maintainability, claim petition being bad on account of delay and laches. On merits
denied that petitioner had worked for more than 160 days in each calendar year rather clarified by
stating that petitioner was engaged as daily waged beldar in 1998 who remained engaged till 2005
but had worked intermittently as petitioner used to come and attend the work at her own sweet will
and convenience. Relying upon the mandays chart, it has been categorically pleaded by the
respondent that petitioner had not completed 160 days in each calendar year as required for tribal
area of Pangi Tehsil. Allegations of fictional breaks given by respondent to the petitioner have been
denied. In so far as engagement of persons junior to petitioner mentioned at serial nos. 1 to 25 in
para no. 4 of the claim petition were appointed as per order of Labour Court and at serial nos. 26 &
27 as harness case. On the plea of termination of service of petitioner, respondent specifically
alleges that petitioner had left the job at her own will therefore serving of notice or pay in lieu
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thereof was not required. Reiterating its stand respondent has maintained that petitioner had left the
work of her own sweet will and the persons mentioned in para no.4 are stated to have engaged as
per direction of the Labour Court-cum-Industrial Tribunal Dharamshala as harness case. It is also
contended that if petitioner had been terminated in 2005 she would have definitely raised industrial
dispute immediately and that after seven years petitioner is stated to be agitating the matter which is
bad on account of delay and laches. It is also contended that since the services of petitioner had not
been terminated by the respondent, question of issuance of notice or wages in lieu thereof did not
arise and at the same time, there was no necessity for charge-sheet or issuing any notice of
petitioner after her termination. It is contended that petitioner was agriculturist and gainfully
employed and was thus not entitled for back wages.

5. The petitioner filed rejoinder, reiterated her stand as maintained in the claim petition.
Further asserted that provisions of Limitation Act did not eclipse the claim of petitioner in totality
besides allegation of violation of principle of 'Last come First go' was specifically denied.

6. Inorder to prove her case, petitioner had examined herself as PW1 tendered/proved her
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, Ex. PW1/B to PW1/L mandays charts of junior
workers and closed evidence. On the other hand, repudiating the evidence led by the petitioner,
respondent examined RW1 Shri D.R. Chauhan, the then Executive Engineer, HPPWD Division
Killar as RW1 tendered/proved mandays chart of petitioner Ex. RW1/B, mandays chart of other co-
workers Ex. RW1/C, Ex. RW1/D1 to Ex. RWI/D21 copy of orders/awards and closed the
evidence.

7. 1 have heard the Id. Authorized Representative of petitioner and 1d. Dy. D.A.
representing respondent, gone through records of the case carefully relevant for disposed of this
case.

8. From the contentions raised, following issues were framed on 20.4.2016 for
determination which are as under :

1.  Whether the industrial dispute raised by petitioner vide demand notice dated
02-02-2012 qua her termination of service during September, 2005 by respondent
suffers from the vice of delay and laches as alleged? If so, its effect? ...OPP.

2.  Whether termination of the services of petitioner by the respondent w.e.f.
September, 2005 is/was illegal and unjustified as alleged? ...OPP.

3. If issue no.2 is proved in affirmative, to what service benefits the petitioner is
entitled to? ... OPP.

4. Whether the claim petition is not maintainable in the present form as alleged?
...OPR.

Relief.

9.  For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No.l : Yes

Issue No.2 : Yes

Issue No.3 : Discussed

Issue No.4 : No

Relief. : Petition is partly allowed awarding compensation Rs.1,20,000/- per

operative part of award.
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REASONS FOR FINDINGS

ISSUES NO.1, 2 AND 3

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. Relationship of petitioner having been engaged as daily waged beldar by respondent on
muster roll basis in the 1998 who continuously worked till 2005 at HPPWD Sub Division Killar is
not in dispute. Admittedly, petitioner was engaged without any written order or settlement of terms
and conditions by the respondent. It is equally not in dispute that no written order was passed while
terminating service of the petitioner as claim of respondent remains that it had not retrenched
petitioner from service who had abandoned the job of her own and used to work intermittently as
per her own wish and convenience. Admittedly, the reference of appropriate govt. does not relate to
plea of fictional breaks but only with regard to petitioner's termination from service. In the
backdrop of foregoing admitted facts on record, claim of petitioner requires to be adjudicated with
a view to determine if petitioner is entitled for relief of reinstatement and back wages along-with
seniority and past service benefits and compensation as claimed by him.

12. Stepping into witness box as PW1 has sworn in affidavit Ex. PW1/A reiterating and
reaffirming her pleadings as stipulated in claim petition. In her affidavit she has claimed to have
worked with the respondent/department for more than 160 days in Pangi Sub Division Chamba
District and remained engaged from 1998 to October, 2005. She has also stated on oath that no
notice under Section 25-F of the Act was given by the respondent before terminating her service
and at the same time no compensation in lieu thereof notice period was paid to her and thus her
termination was illegal and void entitling petitioner benefit of reinstatement of service with full
back wages and all the other consequential service benefits. The petitioner has further alleged on
oath that respondent/department after terminating her services in September, 2005 by oral order had
engaged several co-workers who were junior to petitioner were retained in service. Not only this,
the persons who were junior to petitioner are stated to have been regularized in service and thus
respondent had not followed the mandate of Sections 25-G and 25-H of the Act which was
obligatory on its part. The case of petitioner also remains that she had served respondent with due
diligence and had spotless service record as respondent/department had never called any
explanation or raised charge-sheet against her but even while retrenching petitioner from service,
no notice was given. The petitioner has also explained reason for not approaching the authorities
under Labour Act and thereafter before this Tribunal, as there existed no road between Chamba
town to Pangi Tehsil till 2012 and petitioner had moved before the Labour Officer raising demand
notice consequent upon which a failure report was submitted and as the Labour Commissioner did
not make reference for industrial dispute raised by petitioner, the petitioner had moved before the
Hon'ble High Court by filing CWP where direction was passed for making reference to the Labour
Court due to which delay had occurred and same was satisfactorily explained.

13. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from her duty as also reflected in mandays chart Ex.
RWI1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after September, 2005.
No reason whatsoever has been assigned for such any action or omission on the part of respondent
in not initiating any departmental proceedings or making correspondence calling upon the
petitioner to join service. This prima facie belies the stand taken by the respondent as abandonment
has to be proved like any other fact in issue. The petitioner, on the other hand, as PWI1 in
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cross-examination has specifically denied that she used to leave the job in between and attended the
work intermittently rather she has claimed that intermit breaks had been deliberately given to her
by the respondent in the service record of petitioner so that petitioner did not complete 160 days of
work as required for Pangi Tehsil area and also for applicability of Section 25-B of the Act. As
such, in absence of any specific and reliable evidence led by respondent, it would be unsafe to hold
that respondent had established plea of abandonment.

14. A bare glance on the mandays chart Ex. RW1/B would reveal that petitioner had
worked for 172 days in the year 1998, 101 days in 1999, 30 days in 2000, 148 days in 2001, 95
days in 2002, 106 days in 2003, 90 days in 2004 and 115 days in 2005 and thus a total of her
service in 1998 to 2005 in 8 years she had worked for 857 days in her entire service period. Be it
noticed that except the years 1999 to 2005 she had worked for more than 160 days and as there is
no reference from the Labour Commissioner, Shimla on the point of artificial breaks, this court is to
confine its findings only with regard to alleged illegal termination. It is evident from Ex. RW1/B
the mandays chart showing that petitioner to have worked for 115 days only in preceding 12
calendar months from termination and thus had not rendered service of 160 days required to
establish so as to meet requirement of law of having continuous service of one year and thus it was
not at all required from respondent to have issued a notice envisaged under Section 25-F of the Act.
As such, the respondent is held to have not violated the provisions of Section 25-F of the Act.

15. Ld. Authorized Representative for petitioner has contended with vehemence that large
number of workers who were junior to petitioner had been appointed from 01.6.1998 to 01.9.2007
and these workers have been retained in service and regularized. The grievance of petitioner
remains that principle of 'Last come First go' was not followed as the juniors were retained and
services of petitioner despite being senior was terminated without any valid reason. Ex. PW1/B, Ex.
PW1/C, Ex. PW1/D are the year-wise mandays of daily waged workers who were junior to the
petitioner and had joined in the year 2000 or thereafter whereas Ex. PW1/E to Ex. PW1/L are the
mandays chart of other co-workers. All of these co-workers shown in Ex. PW1/C the year-wise
mandays details of workers of Division HPPWD Killar were certainly junior to petitioner who were
given sufficient work existing in those years more than 200 days in a year whereas the petitioner
had been not given muster roll for the whole month. Ex. RW1/C also established that all the co-
workers shown in this document have worked for more than 160 days in most of the years although
they were junior to petitioner. Evidently, there is no iota of evidence of respondent establishing that
petitioner was called upon to join for service at any time after September, 2005 even at the time
when junior persons were reengaged. That being so the respondent had certainly violated the
provisions of Section 25-G of the Act as the juniors workers mentioned in para no.3 of the affidavit
were retained whereas petitioner was senior from these co-workers having joined service in 1998
was terminated and even thereafter respondent omitted to afford opportunity to petitioner for
reemployment for work which also violates the provisions of Section 25-H of the Act. Ld.
Authorized Representative for petitioner has placed reliance upon judgment of Central Bank of
India vs. S. Satyam, 1996 (5) SCC 419 in which Hon'ble Apex Court has held that for the
applicability of Section 25-G and 25-H of the Act, there was no necessity of claimant/petitioner to
have worked for 240 days as in case of provisions of Section 25-F of the Act.

16. Repudiating claim of petitioner, the respondent, on the other hand, has made futile
attempt to justify engagement of junior workers and their retention in service on the basis of orders
of Labour Court-cum-Industrial Tribunal as well as Hon'ble High Court of H.P. as reflected in Ex.
RW1/D1 to Ex RW1/D21. These judgments/orders have been gone through which revealed that
respondent had wrongly terminated the services of those claimant/petitioner and for said reasons
they were directed to be reinstated. Thus, plea that persons were directed to be appointed in
pursuance to awards/orders Ext. Rw1/D1 to Ex. RW1/D21 were primarily on the basis of court
orders would not defeat the claim of the petitioner as status of these person being junior to
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petitioner does not get negatived. As such, even when petitioner is proved to have not worked for
more than 160 days in preceding 8 years which entitled her for regularization of her service per
government policy, yet respondent is not absolved from its accountability of provisions of Section
25-G and 25-H of the Act and as such it is held that respondent had violated the provisions of
Sections 25-G and 25-H of the Industrial Disputes Act.

17. Ld. Authorized Representative for petitioner has contended that after petitioner's
termination in September, 2005, she had remained unemployed and was not earning anything
thereafter as such was entitled for full back wages. Repudiating the arguments of 1d. Authorized
Representative of petitioner, 1d. Dy. D.A. for the State has taken this court through cross-
examination of the petitioner who has admitted that she had cultivatable land with her and also
worked a private labourer. Thus, plea of having remained not gainfully employed gets belied
admission of petitioner in cross-examination in which she had maintained that she had been earning
from agricultural land as well as she has been working as daily wager privately. Reliance has been
placed on the judgment of Hon'ble Apex Court North East Karnataka Road Transport Corporation
vs. M. Nagangouda (2007) 10 SCC 765 in which Division Bench comprising of Justice A.R.
Lakshmanan and Justice Altamas Kabir had held that 'term gainfully employment would also
include self employment wherefrom income is generated. It was income either from employment in
an establishment or from self employment merely differentiates the sources from which income is
generated, the end use being the same’. Applying the ratio of judgment of 2007 (supra) to this case
since the petitioner was earning from her agricultural and manual pursuits, the same were sufficient
to maintain her and her family. It is thus held that petitioner was gainfully employed. Be it stated
here that Hon'ble Apex Court in Deepali Gundu Surwase’s case has held that the Labour Court was
not justified in holding that merely because the respondent was receiving agriculture income, she
cannot be treated to be engaged in gainful employment. Since the petitioner had income from
agriculture pursuits for her livelihood it cannot be stated that petitioner was not gainfully employed
and thus would not be entitled full back wages. In view of the forgoing discussion, it is held that the
relationship of workman and employer existed between petitioner and respondent and that
petitioner was illegally retrenched without compliance of Section 25-G and Section 25-H of the Act
although remained gainfully employed after her retrenchment. Thus, applying the ratio of judgment
of Hon'ble Apex Court (2007 supra), it may not be erroneous to hold that petitioner was gainfully
employed and thus would be not entitled for back wages for the period she was out of job on being
terminated by the respondent.

18. Lastly, Ld. Dy. D.A. for State has contended with vehemence that there is inordinate
and explained delay which disentitles petitioner relief claimed for by him. On the other hand, 1d.
Authorized Representative for the petitioner has relied upon the judgment of Hon'ble Apex Court
titled Raghubir Singh vs. General Manager, Haryana Roadways, Hissar reported in 2014 Lab IC
4266 (SC) and the relevant paras of the judgment are produced below for reference:

“12. Therefore, in our considered view, the observations made by this Court in the
Rajasthan State Agriculture Marketing Board case (supra) upon which the learned
Additional Advocate General for the State of Haryana has placed reliance cannot be applied
to the fact situation of the case on hand, for the reason that the Labour Court has
erroneously rejected the reference without judiciously considering all the relevant factors of
the case particularly the points of dispute referred to it and answered the 2nd issue regarding
the reference being barred by limitation but not on the merits of the case. The said decision
has no application to the fact situation and also for the reason the catena of decisions of this
Court referred to supra, wherein this Court has categorically held that the provisions of
Limitation Act under Article 137 has no application to make reference by the appropriate
government to the Labour Court/Industrial Tribunal for adjudication of existing industrial
dispute between workmen and the employer.
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13. In the case on hand, no doubt there is a delay in raising the dispute by the appellant;
the Labour Court nevertheless has the power to mould the relief accordingly. At the time of
adjudication, if the dispute referred to the Labour Court is not adjudicated by it, it does not
mean that the dispute ceases to exist. The appropriate government in exercise of its statutory
power under Section 10(1)(c) of the Act can refer the industrial dispute, between the parties,
at any time, to either the jurisdictional Labour Court/Industrial Tribunal as interpreted by
this Court in the Avon Services case referred to supra. Therefore, the State Government has
rightly exercised its power under Section 10(1)(c) of the Act and referred the points of
dispute to the Labour Court as the same are in accordance with the law laid down by this
Court in Avon Services & Sapan Kumar Pandit cases referred to supra.

14. Further, the workman cannot be denied to seek relief only on the ground of delay in
raising the dispute as held in the case of S.M. Nilajkar & Ors. v. Telecom District Manager,
Karnataka[4] it was held by this Court as follows—

“17. It was submitted on behalf of the respondent that on account of delay in raising the
dispute by the appellants the High Court was justified in denying relief to the appellants.
We cannot agree...... In Ratan Chandra Sammanta and Ors. v. Union of India and Ors.
(supra)1993 AIR SCW 2214, it was held that a casual labourer retrenched by the employer
deprives herself of remedy available in law by delay itself, lapse of time results in losing the
remedy and the right as well. The delay would certainly be fatal if it has resulted in material
evidence relevant to adjudication being lost and rendered not available. However, we do not
think that the delay in the case at hand has been so culpable as to disentitle the appellants
for any relief.....” (Emphasis laid by the Court) In view of the legal principles laid down by
this Court in the above judgment, the reference of the industrial dispute made in the case on
hand by the State Government to the Labour Court to adjudicate the existing industrial
dispute between the parties was made within a reasonable time, considering the
circumstances in which the workman was placed, firstly, as there was a criminal case
pending against her and secondly, the respondent had assured the workman that she would
be reinstated after her acquittal from the criminal case. Moreover, it is reasonable to
adjudicate the industrial dispute in spite of the delay in raising and referring the matter,
since there is no mention of any loss or unavailability of material evidence due to the delay.
Thus, we do not consider the delay in raising the industrial dispute and referring the same to
the Labour Court for adjudication as gravely erroneous and it does not debar the workman
from claiming rightful relief from her employer.

15. In the case of Ajaib Singh v. The Sirhind Co-Operative Marketing Cum-Processing
Service Society Limited & Anr.[5] this Court has opined that relief cannot be denied to the
workman merely on the ground of delay, stating that:—

“10. It follows, therefore, that the provisions of Article 137 of the Schedule to Limitation
Act, 1963 are not applicable to the proceedings under the act and that the relief under it
cannot be denied to the workman merely on the ground of delay. The plea of delay if raised
by the employer is required to be proved as a matter of fact by showing the real prejudice
and not as a merely hypothetical defence. No reference to the labour court can be generally
questioned on the ground of delay alone. Even in a case where the delay in shown to be
existing, the tribunal, labour court or board, dealing with the case can appropriately mould
the relief by declining to grant back wages to the workman till the date she raised the
demand regarding her illegal retrenchment/termination or dismissal. The Court may also in
appropriate cases direct the payment of part of the back wages instead of full back
wages.....” (Emphasis laid by the Court)
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16. Hence, we are of the opinion, having regard to the fact and circumstances of the case
that there is no delay or latches on the part of the workman from the date of her acquittal in
the criminal case. Thereafter, upon failure of the respondent in adhering to the assurance
given to the workman that she would be reinstated after her acquittal from the criminal case,
the workman approached the conciliation officer and the State Government to make a
reference to the Labour Court for adjudication of the dispute with regard to the order of
dismissal passed by the respondent. Keeping in mind the date of acquittal of the appellant
and the date on which she approached the conciliation officer by raising the dispute, since
the respondent had not adhered to its assurance, the State Government had rightly referred
the dispute for its adjudication. Therefore it cannot be said that there was a delay on the part
of the appellant in raising the dispute and getting it referred to the Labour Court by the State
Government.

17. Further, the Labour Court on an erroneous assumption of law framed the additional
issue regarding the limitation in raising the dispute and its reference by the State
Government to the Labour Court. Thus, the Labour Court has ignored the legal principles
laid down by this Court in the cases referred to supra. The award passed by the Labour
Court was accepted erroneously by both the learned single Judge and the Division Bench of
the High Court by dismissing the Civil Writ Petition & the Letters Patent Appeal without
examining the case in its proper perspective, keeping in view the power of the State
Government under Section 10(1)(c) and the object and intendment of the Act. Not
adjudicating the existing industrial dispute on merits between the parties referred to it may
lead to disruption of industrial peace and harmony, which is the foremost important aspect
in Industrial Jurisprudence as the same would affect the public interest at large.

19. Ld. counsel representing respondent department has also contended with vehemence
that claim petition is barred by limitation on account of delay and laches. It has been pointed that
termination of petitioner in this case took place on 2005 and the industrial dispute was raised after
several years of retrenchment. Repudiating the argument by 1d. counsel, Id. AR for the petitioner
has placed reliance upon judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P. (Bhatag
Ram’s case) in which it has been held that delay in raising dispute may be considered by court at
the time of granting final relief however in various other judgments even longer delay has been
condoned. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007 (HP) 1160,
delay of more than 10 years was condoned besides Hon'ble High Court has held that principle of
Limitation Act is not applicable to the industrial dispute. Similar view was taken by Hon'ble Apex
Court in Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation Act, 1963 did
not apply to the proceeding under the Industrial Disputes Act.

20. Relying upon the aforestated judgment, it has been contended that claim of petitioner
cannot be defeated on the point of delay and laches. Repudiating arguments advanced by Id.
Authorized Representative for petitioner, Id. Dy. D.A. has placed reliance upon the judgment of
Hon'ble Apex Court titled as Assistant Engineer, Rajasthan State Agriculture Marketing Board,
Sub-Division Kota and Mohan Lal [2013 (139) FLR 125], the relevant para of the judgment are
produced below for reference:

Industrial Disputes Act, 1947-Sections 25-F and 10-Limitation Act, 1963-Section 5-
Industrial dispute-Termination of service-Finding of Lboaur Court that workman had
completed 240 days in calander year and her termination was in violation o section 25-F of
the [.D.Act-Wrokman worked from 1.11.1984 to 17.2.1986 in all 286 days during
employment. her services terminated on 18.2.1986. Industrial dispute raised after 6 years of
termination. Admitted delay of 6 years not kept in view by the Labour Court-Judicial
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discretion exercised by the Labour Court flawed and unsustainable. Reinstatement of the
workman not the appropriate relief. In lieu of reinstatement compensation of Rs.one lac
directed to be paid to the workman by the appellant-employer within six weeks failing
which interest (@ workman 9% p.a. will be payable. [Paras 21 and 22]

Limitation Act, 1963. Section 5-Industrial Disputes Act, 1947-Section 25-F-Termination of
service-Industrial dispute raised after six years-Limitation Act not applicable to reference
made under the [.D. Act-Delay in raising industrial disputes definitely an important
circumstances which the Labour Court must keep in view before granting relief”.

I have gone through the rival contention of the 1d. Authorized Representative as well as 1d.
Dy. D.A. for State. Keeping in view the mandate of Hon'ble Apex Court in various judgments
referred to above it is held that delay in raising industrial dispute is definitely an important
circumstance and court has to keep in mind while exercising discretion. In para nos. 20 and 21 of
judgment 2013 supra has referred to Gitam Singh’s case reported in 2013 (136) FLR 893 (SC)
titled as Assistant Engineer Rajasthan Development Corporation and another vs. Geetam Singh
observing that before exercising its judicial discretion, the Labour Court has to keep in view all
relevant factors including the mode and manner of appointment, nature of employment, length of
service, the ground on which termination has been set aside and the delay in raising industrial
dispute before grant of relief in an industrial dispute. It was observed by the Hon'ble Apex Court in
judgment (2013 supra) before that workman had worked for 286 days and had raised industrial
dispute in 1992 whereas his services have been terminated in 1986 and he raised industrial dispute
after six years. The Hon'ble Apex Court has held that though compensation awarded by Single
Judge of the Hon'ble High Court was too low and liable to be enhanced by the Division Bench but
surely reinstatement of the workman in the facts and circumstances is not the appropriate relief and
thus Hon'ble Apex Court awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum if
the respondent failed to make payment of compensation within six weeks from the date of
judgment. In the case in hand before this court factors which have weighed are that the petitioner in
all remained engaged for about 8 years and actually worked for 857 days as per mandays chart on
record and that the services of petitioner were disengaged in September, 2005 who worked as non
skilled worker and had raised industrial dispute by issuance of demand notice after about seven
years i.e. demand notice was given on 02.02.2012. It is also pertinent to mention here that
petitioner on the date of filing claim petition was ageing 36 years who has sufficient spell of life to
work and earn her livelihood. Taking into consideration factors mentioned above in pursuance to
judgments of Hon'ble Apex Court petitioner would not be entitled either for reinstatement or for
back wages but compensation a lump-sum would be appropriate relief in view of judgment 2013
(139) FLR 25 (SC). The judgments relied upon by 1d. Authorized Representative for petitioner on
the matter of delay and laches is more or less settled law that claim of the petitioner could not be
solely declined on the ground of delay and laches. Similarly, judgment of Hon'ble Apex Court in
2014 titled as Raghubir Singh’s case also does not come to the rescue of the petitioner as in this
judgment also the Hon'ble Apex Court has reiterated the mandate as given by the Hon'ble Apex
Court in previous judgment in the year 2013 i.e. Assistant Engineer, Rajasthan State Agriculture
Marketing Board, Sub-Division Kota and Mohan Lal’s case. Similar view was reiterated by the
Hon'ble Apex Court in judgment titled as Vice Chancellor, Lucknow University, Lucknow, Uttar
Pradesh v. Akhilesh Kumar Khare & another reported in AIR 2015 SC 3473.

21. In view of foregoing discussion, a lump-sum compensation of Rs.1,20,000/- (Rupees
one lakh twenty thousand only) would be an appropriate relief to which the petitioner is entitled in
the facts and circumstances of the case as stated above. It is further made clear that amount of
compensation shall be paid within four months from the date of Award failing which the petitioner
would be entitled for interest @ 9% per annum from date of Award and its realization. Issues no.
1,2 and 3 are answered accordingly.
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ISSUE NO.4

22. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

RELIEF

23. As sequel to my findings on foregoing issues, the respondent is hereby directed to pay
the compensation of Rs.1,20,000/- (Rupees one lakh twenty thousand only) to the petitioner in lieu
of the reinstatement in services as well as the other consequential service benefits. Amount of
compensation so awarded shall be paid by the respondent to the petitioner within four months from
today failing which the respondent shall be liable to pay the interest @ 9% per annum on the said
amount from the date of award till the date of its realization. In the peculiar circumstances of the
case, the parties are left to bear their own costs.

24. The reference is answered in the aforesaid terms.

25. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

26. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 28th day of November, 2016.

(K.K. SHARMA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 271/2015
Date of Institution : 08.7.2015
Date of decision : 28.11.2016

Smt. Sakina Devi w/o late Shri Birbal Siingh, r/o Village Chakaroda, P.O. Khaddhar, Tehsil
Ladbharol, District Mandi, H.P. ...Petitioner.

Versus

The Executive Engineer H.P.P.W.D. (B&R) Division, Joginder Nagar, Distt. Mandi, H.P.
...Respondent.

Reference under section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner : Sh. Suresh Kumar Sharma, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
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AWARD

1. The following reference has been received from the appropriate Government for
adjudication:

“Whether time to time termination of the services of Smt. Sakina Devi W/O Late Shri
Birbal Singh R/O Village Chakaroda, P.O. Khaddhar, Tehsil Ladbharol, District Mandi,
H.P. during January, 1998 to 31-08-2007 by the Executive Engineer, H.P.P.W.D., (B&R)
Division Joginder Nagar, District Mandi, H.P., without complying with the provisions of
the Industrial Disputes Act, 1947, is legal and justified? If not, what amount of back wages,
seniority, past service benefits and compensation the above worker is entitled to from the
above employer?”

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed her statement of claim.

3. Brief facts as set up in the claim petition reveal that petitioner was engaged as daily
rated beldar by respondent w.e.f. 01.01.1998 in its National Highway Division, Joginder Nagar and
later she (petitioner) worked with the respondent in the newly created HPPWD Division in 2004
but she was given fictional breaks from time to time from her initial engagement till 31.8.2007. It is
alleged that she was issued muster rolls for 15 days in a month, though the work was available for
the entire month but, her juniors namely Dalip Singh, Gautam Singh, Geeta Devi, Pradeep Kumar,
Kishhori Lal, Sanjay Kumar, Bhag Mal, Nihal Chand, Anil Kumar and Chanchal were not given
such breaks and they were allowed to complete 240 days in each calendar year and the above
named juniors have now been regularized. It is alleged that the respondent has stopped giving
fictional breaks to the petitioner from 01.9.2007 and thereafter, the petitioner has completed 240
days in each calendar year. Therefore, there has been violation of the provisions of Sections 25-F,
25-G and 25-H of the Industrial Disputes Act, 1947 (hereinafter referred to as the Act, for brevity).
This Court/Tribunal has already decided a similar matter i.e. Reference No.110/2006 titled as
General Secretary vs. Executive Engineer, HPPWD per Award dated 02.11.2010 in favour of the
workmen. The petitioner thus has filed a demand notice with the labour department but matter
could not be reconciled as the petitioner has prayed for giving her the benefit of seniority,
regularization and back wages etc.

4. The respondent contested claim petition, filed separate reply inter-alia taken
preliminary objections of maintainability, petition being bad for non-joinder of necessary parties
and claim petition being bad on account of delay and laches. On merits, engagement of the
petitioner from January, 1999 is admitted. The allegation of giving fictional breaks up-to 31.8.2007
has been specifically denied. It is alleged that the work was made available to the petitioner as per
the requirement and availability of the funds from time to time as per mandays chart annexure-RII
and R-IIT and that all the workers in the annexure R-III were senior to the petitioner who have since
been regularized. It is further alleged that the disengagement of the workmen on the availability of
the funds and the work was strictly in accordance with the policy of 'last come first go' and thus
allegation of violation of Section 25-F, 25-G and 25-H of the Industrial Disputes Act has been
specifically denied. Thus, relying upon the plea of reference of regularization of petitioner, cause of
action as pleaded in the claim petition filed by petitioner is denied and the petition is sought to be
dismissed.

5. No rejoinder has been filed by petitioner.

6. To prove her case, petitioner had examined herself as PW1 tendered/proved her
affidavit Ex. PW1/ A under Order 18 Rule 4 CPC and closed evidence. On the other hand,
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repudiating the evidence led by petitioner, respondent had examined Shri Rajeev Sharma, the then
Executive Engineer, HPPWD (B&R) Division, Joginder Nagar as RW1, tendered Ex. RW1/A copy
of letter dated 9th December, 2003, Ex. RW1/B regarding creation of PWD Division (B&R)
Joginder Nagar in the year 2004, Ex. RW1/C mandays chart of petitioner, Ex. RW1/D year-wise
working days of daily wage Beldar and closed evidence.

7. I have heard the Authorized Representative/counsel representing petitioner and 1d. Dy.
D.A. for respondent, gone through records of the case carefully.

8. From the contentions raised, following issues were framed on 23.4.2016 for
determination :

1.  Whether time to time termination of the services of the petitioner by the
respondent during January, 1998 to 31.8.2007 is/was improper and unjustified as

alleged? ...OPP.
2. If issue no.l is proved in affirmative, to what service benefits the petitioner is
entitled to? ... OPP.
3. Whether the petition is not maintainable in the present form as alleged? ...OPR.

4. Whether the petition is bad for non-joinder of necessary parties as alleged? ... OPR.

5. Whether the claim petition is bad on account of delay and laches on the part of the
claimant as alleged. ...OPR.

Relief.

9. For the reasons to be recorded hereinafter while discussing the aforesaid issues, my
findings on the aforesaid issues are as follows:—

Issue No.l : Yes

Issue No.2 : Discussed

Issue No.3 : No

Issue No.4 : No

Issue No.5 : No

Relief Petition is allowed per operative part of the Award.

REASONS FOR FINDINGS

ISSUES NO. 1 AND 2

10. Both these issues have been taken up together for discussion being interconnected
which can be disposed of simultaneously without repetition of evidence.

11. Factum of petitioner having been appointed as daily waged beldar on muster roll by the
respondent in the year 1999 is not in dispute. It is the admitted case of petitioner that she had
worked since 1999 but she had been deliberately given fictional breaks by respondent so that she
could not complete 240 days to get benefits of Section 25-B of the Act. The plea of respondent, on
the other hand remains that petitioner was still working but had been working intermittently as she
of her own use to not come on her duty besides she willfully absented several times from it.
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12. To appreciate the genuineness of the plea so raised by respondent, suffice would be
to state here that bald assertion of the respondent cannot be accepted that petitioner willfully
absented from her duties as there is nothing corresponding in evidence to show that any letter or
intimation was sent to petitioner for her unauthorized absence from her duties as absence from duty
is serious misconduct, it is projected to be case as if petitioner came of her own and worked at her
whims. The plea of petitioner, on the other hand remains that fictional breaks were deliberately
given to her and that several other persons junior to petitioner namely Smt. Geeta Devi, Dalip
Singh, Goutam Singh and others have been regularized by respondent who were actually not given
fictional breaks at any point of time.

13. Perusal of mandays chart Ex. RW1/C would reveal that in the year 1999 petitioner had
worked for 190 days, 221 days in 2000, 187 days in 2001, 214 days in 2002, 110 days in 2003, 164
days in 2004, 157 days in 2005, 158 days in 2006, 202 days in 2007, 360 days in 2008, 361 days in
2009, 356 days in 2010, 348 days in 2011, 354 days in 2012, 361 days in 2013, 361 days in 2014
and 88 days in 2015. It can be noticed that in the several years petitioner has worked for less than
240 days, whereas for other remaining years she had worked for more than 240 days. Thus, break
in service being within a period of nine years from her termination was definitely a fictional break
as in remaining years she had worked for more than 240 days. The act of the respondent in giving
fictional break is manifestly arbitrary without any basis. Seniority list of regular labourers HPPWD
(B&R) Division has also been relied upon by respondent which is Ex. RW1/D on record in which
all the persons named above are shown to have joined in the years 1999, 2000, 2002, 2003 and
2004 except at serial no. 6 who had joined earlier to petitioner whereas petitioner had joined in
1999. Since respondent had not disputed to have engaged petitioner in the year 1999, she ought to
have been regularized having continuously worked for about 9 years with requisite number of days
required for regularization and there being no fictional break as stated above, which would show
that other persons who had joined along-with her have been regularized but the petitioner has been
deprived of her legitimate right for regularization till now. Although respondent department ipso
facto does not dislodge petitioner from claiming her seniority and continuity in service from her
initial engagement but fictional breaks in no manner would affect or eclipse legitimate right of
regularization in service of petitioner. However, petitioner has admitted in cross-examination that
she had agricultural land and remained employed and as such it could not be stated that certainty
that petitioner was not gainfully employed during the period of fictional breaks.

14. Stepping into the witness box as PW1, petitioner has sworn in detailed affidavit under
Order 18 Rule 4 CPC stipulating therein that she had been engaged and disengaged between 1999
to 2007 by giving fictional break whereas the persons junior to petitioner have been continuously
engaged by department for the whole year who had completed more than 240 days in a calendar
year as they had been invariably issued muster roll for whole of month in these years. In cross-
examination, petitioner has admitted that she has been regularly provided with more than 240 days
of work after 2007 which means the dispute is only for the years 1999 to 2007 as stated in the
affidavit. It needs to be noticed that other co-workers working with petitioner or say who were
junior were given muster roll for full month so that they completed 240 days in a year. RW1 Shri
Rajeev Sharma has admitted in cross-examination that seniority list Ex. RW1/D of all the labourers
who have been shown in the said seniority list were employed after the engagement of the
petitioner except serial no. 6. He has admitted that working of 240 days is to be established by
petitioner to claim benefit of deemed service under Section 25-B of the Act. He has admitted that
petitioner has been engaged in the year 1999 who had not been issued any appointment letter but
denied that petitioner had been deliberately given breaks in the years from 1999 to 2007 but he
could not plead so as no corresponding record has been produced by the respondent to establish that
on absence of petitioner from her duty, any notice was issued for unauthorized absence and the
version of RW1 that petitioner came and worked & go of her own from duty cannot be accepted
which manifestly appear to be afterthought. Moreover, RW1 has admitted that as per record no
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notice was given to petitioner for her absence from duty at any point of time. Since absence from
duty is serous misconduct, and there being nothing on record to show initiation of proceeding, plea
set forth by respondent qua abandonment of job by petitioner intermittently merits rejection. As
such, the plea of fictional break given to the petitioner from the year 1999 to 2007 gets
substantiated not only from documentary evidence on record but from testimony on oath of RW1 as
well. Although, petitioner being in employment at the time of passing of award, being given
fictional breaks as stated above is duly established but petitioner cannot be deprived of her
legitimate right to seek seniority as well as continuity in service form her date of joining along-with
other persons working with him. Thus, petitioner could not have been discriminated arbitrarily who
has certainly been discriminated as stated in foregoing paras. In view of aforesaid discussion, it is
held that time to time termination of the services of the petitioner and giving fictional breaks in
service by the respondent during 1999 to 2007 was certainly illegal and unjustified which
manifestly in contravention of provisions of Section 25-F, 25-G & 25-H of the Act but as the
petitioner is still in employment with the respondent, she is to be given benefit of seniority and
continuity in service except back wages in the circumstances of the case. Issues are accordingly
decided in part in favour of the petitioner and against the respondent.

ISSUE NO.3

15. On the plea non-maintainability of the claim petition under Section 10 of the Industrial
Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in reply in what
manner petition is not maintainable. Otherwise also, from pleadings and evidence on record, no
inference of claim petition being not maintainable could be raised against claimant/petitioner. As
such, issue in hand is answered in negative against the respondent and in favour of petitioner.

ISSUE NO.4

16. In the light of my findings on the issues no.1 and 2 in foregoing para, it is held that the
Executive Engineer, HPPWD, National Highway Division, Joginder Nagar is not a necessary party
to be impleaded in this case in claim petition as petitioner was initially appointed with respndoent
only PW1 has admitted in cross-examination that petitioner was working with respondent although
she earlier worked with Executive Engineer HPPWD National Highways. Thus, creation of
separate HPWPD division vide office order Ex. RW1/B shall have no serious consequence on
merits of case. Issue in hand is answered in negative in favour of petitioner and against respondent.

ISSUE NO.5

17. Ld. Dy. D.A. representing state respondent has contended that petition so filed was bad
on account of delay and laches. It is evident from findings in foregoing paras that petitioner was
given fictional breaks from 1999 to 31.8.2007 which was not within knowledge of petitioner. It
seems that when workmen junior to petitioner had been regularized, she come to know about
intermittent breaks. The matter was brought to notice of Conciliation Officer where it did not
materialize and consequently Labour Commissioner made reference to this court. Ld. counsel for
petitioner, on the other hand, has maintained that no prejudice had been caused to petitioner.
Moreover, not a single question has been asked by 1d. Dy. D.A. on delay to the petitioner. As such,
delay which is not questioned stands explained as stated above. Otherwise also, plea of delay or
limitation would not eclipse claim of petitioner in any manner. It is settled preposition of law that in
case a dispute is referred to for determination, the Court will have to return a finding on merits and
the delay in raising the dispute may be considered by the Court at the time of granting the final
relief, as has been held by our own Hon'ble High Court in Bhatag Ram's case (2007 LHLJ 903). In
Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007 (HP) 1160, the delay of
more than 10 years was held to have not come in the way of the workman whose services were
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illegally terminated by holding that the provisions of Limitation Act is not applicable to industrial
dispute but however, depending upon the facts and circumstances of each case, the principle of
delay and laches have to be seen and applied. In Deepa Ram vs. State of H.P. and Ors., 2005 (1)
Himachal Law Journal 248, there was a delay of 12 years. In Ramesh Chand vs. Union of India,
CWP No. 812 of 2000, there was a delay of 9 years. In CWP No. 95 of 2000 titled as Divisional
Manager vs. Mohinder Kumar, there was a delay of 14 years. In Naginder Kumar vs. HPSEB and
anr. 2008 (1) SLJ (H.P.) 425, it has been held by the Hon'ble High Court of H.P. that the Labour
Court cannot dismiss the claim on the ground of delay and laches once the same has been referred
by the State Government and the Labour Court is bound to decide the reference which was made by
the State Government and same is required to be adjudicated upon the merits without touching the
aspect of delay and laches. The Hon'ble Apex Court in the Bombay Gas Co. Ltd. vs. Gopal Bhiva
& Ors, AIR 1964 SC 752, has categorically held that as such of all those employees, who are
entitled to take the benefit of Section 33-C (2) may not always be conscious of their rights and it
may not be right to put the restriction of limitation in respect of claim which they may have to
make under the provision and in absence of any provision for limitation, it may not be open to the
Court to introduce the limitation on the ground of fairness and justice. In Ajayab Singh vs. Sirhind
Co-operative Marketing-cum-Processing Society Limited and Another, (1999) 6 SCC 82, it has
been observed by the Hon'ble Supreme Court that :

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the proceeding
under the ID Act. The relief under the ID Act cannot be denied merely on the ground of
delay. The plea of delay if raised by the employer is required to be proved as a matter of
fact by showing the real prejudice and not as a merely hypothetical defence. No reference to
the Labour Court can be generally questioned on the ground of delay alone”.

18. Be it noticed that no material has been placed on record by the respondent to establish
that there was inordinate delay on the part of the petitioner in raising the dispute in the instant case
or that any prejudice had been caused to respondent. Accordingly, the petition as filed by the
petitioner cannot be held to be hit by the vice of delays and laches as alleged by the respondent.
Hence, this issue is decided against the respondent and is answered accordingly.

RELIEF

19. As sequel to my findings on foregoing issues, it is held that the petitioner is held to be
in continuous uninterrupted service with the respondent from the date of her initial engagement and
that breaks given by the respondent being fictional in nature shall have no effect on the seniority
and continuity of service of the petitioner and her seniority shall be reckoned from her initial date
of engagement. Accordingly, claim of petitioner is hereby allowed in part and reference is
accordingly answered in favour of petitioner. The petitioner shall thus be deemed to be in
continuous service of respondent with all consequential benefits except back wages. She shall,
however, be considered for regularization by respondent at the time when her juniors have been
regularized as per policy governing daily wagers as framed by State Govt. and operative from time
to time. The parties, however, shall bear their own costs.

20. The reference is answered in the aforesaid terms.

21. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.
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22. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 28th day of November, 2016.

(K.K. SHARMA),
Presiding Judge,

Labour Court-cum-Industrial
Tribunal, Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 434/2015
Date of Institution : 05.10.2015
Date of decision : 28.11.2016

Shri Kuldeep Chand s/o Shri Chingu Ram, r/o Village Kaflon, P.O. Gangoti, Tehsil
Ladbharol, District Mandi, H.P. ...Petitioner.

Versus

The Executive Engineer, H.P.P.W.D. (B&R) Division, Joginder Nagar, Distt. Mandi, H.P.
...Respondent.

Reference under section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner  : Sh. Suresh Kumar Sharma, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.

AWARD

1. The following reference has been received from the appropriate Government for
adjudication :

“Whether time to time termination of the services of Shri Kuldeep Chand S/O Shri Chingu
Ram R/O Village Kaflon, P.O. Gangoti, Tehsil Ladbharol, District Mandi, H.P. during
November, 2001 to 31-08-2007 by the Executive Engineer, B&R Division H.P.P.W.D.,
Joginder Nagar, District Mandi, H.P., without complying with the provisions of the
Industrial Disputes Act, 1947, is legal and justified? If not, what amount of back wages,
seniority, past service benefits and compensation the above worker is entitled to from the
above employer?”

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed his statement of claim.

3. Brief facts as set up in the claim petition reveal that petitioner was engaged as daily
rated beldar by respondent w.e.f. 01.11.2001 in its National Highway Division, Joginder Nagar and
later he (petitioner) worked with the respondent in the newly created HPPWD Division in 2004 but
he was given fictional breaks from time to time from his initial engagement till 31.8.2007. It is
alleged that he was issued muster rolls for 15 days in a month, though the work was available for
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the entire month but, his juniors namely Dalip Singh, Gautam Singh, Geeta Devi, Pradeep Kumar,
Kishhori Lal, Sanjay Kumar, Bhag Mal, Nihal Chand, Anil Kumar and Chanchal. were not given
such breaks and they were allowed to complete 240 days in each calendar year and the above
named juniors have now been regularized. It is alleged that the respondent has stopped giving
fictional breaks to the petitioner from 01.9.2007 and thereafter, the petitioner has completed 240
days in each calendar year. Therefore, there has been violation of the provisions of Sections 25-F,
25-G and 25-H of the Industrial Disputes Act, 1947 (hereinafter referred to as the Act, for brevity).
This Court/Tribunal has already decided a similar matter i.e. Reference No.110/2006 titled as
General Secretary vs. Executive Engineer, HPPWD per Award dated 02.11.2010 in favour of the
workmen. The petitioner thus has filed a demand notice with the labour department but matter
could not be reconciled as the petitioner has prayed for giving him the benefit of seniority,
regularization and back wages etc.

4. Respondent contested petition, filed separate reply inter-alia taken preliminary
objections of maintainability, petition being bad for non- joinder of necessary parties and claim
petition being bad on account of delay and laches. On merits, engagement of the petitioner from
November, 2001 is admitted. The allegation of giving fictional breaks up-to 31.8.2007 has been
specifically denied. It is alleged that the work was made available to the petitioner as per the
requirement and availability of the funds from time to time as per mandays chart annexure-RII and
R-III and that all the workers in the annexure R-III were senior to the petitioner who have since
been regularized. It is further alleged that the disengagement of the workmen on the availability of
the funds and the work was strictly in accordance with the policy of ,,last come first gol | and thus
allegation of violation of Section 25-F, 25-G and 25-H of the Industrial Disputes Act has been
specifically denied. Thus, relying upon the plea of reference of regularization of petitioner, cause of
action as pleaded in the claim petition filed by petitioner is denied and the petition is sought to be
dismissed.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. To prove his case, petitioner had examined himself as PW1 tendered/proved his
affidavit Ex. PW1/A under Order 18 Rule 4 CPC and closed evidence. On the other hand,
repudiating the evidence led by petitioner, respondent had examined Shri Rajeev Sharma, the then
Executive Engineer, HPPWD (B&R) Division, Joginder Nagar as RW1, tendered Ex. RW1/A copy
of letter dated 9th December, 2003, Ex. RW1/B regarding creation of PWD Division (B&R)
Joginder Nagar in the year 2004, Ex. RW1/C mandays chart of petitioner, Ex. RW1/D year-wise
working days of daily wage Beldar and closed evidence.

7. Thave heard the Authorized Representative/counsel representing petitioner and 1d. Dy.
D.A. for respondent, gone through records of the case carefully.

8. From the contentions raised, following issues were framed on 23.4.2016 for
determination :

1. Whether time to time termination of the services of the petitioner by the
respondent during November, 2001 to 31.8.2007 is/was improper and unjustified
as alleged? ...OPP.

2. If issue no.l is proved in affirmative, to what service benefits the petitioner is
entitled to? ...OPP.

3. Whether the petition is not maintainable in the present form as alleged? ...OPR.

4. Whether the petition is bad for non-joinder of necessary parties as alleged? ... OPR.
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5. Whether the claim petition is bad on account of delay and laches on the part of the
claimant as alleged.? ...OPR.

Relief.

9. For the reasons to be recorded hereinafter while discussing the aforesaid issues, my
findings on the aforesaid issues are as follows :

Issue No.l : Yes

Issue No.2 : Discussed

Issue No.3 : No

Issue No.4 : No

Issue No.5 : No

Relief Petition is allowed per operative part of the Award.

REASONS FOR FINDINGS
ISSUES NO. 1 AND 2

10. Both these issues have been taken up together for discussion being interconnected
which can be disposed of simultaneously without repetition of evidence.

11. Factum of petitioner having been appointed as daily waged beldar on muster roll by
the respondent November, 2001 is not in dispute. It is the admitted case of petitioner that he had
worked since November, 2001 but he had been deliberately given fictional breaks by respondent so
that he could not complete 240 days to get benefits of Section 25-B of the Act. The plea of
respondent, on the other hand remains that petitioner was still working but had been working
intermittently as he of his own use to not come on his duty besides he willfully absented several
times from it.

12. To appreciate the genuineness of the plea so raised by respondent, suffice would be to
state here that bald assertion of the respondent cannot be accepted that petitioner willfully absented
from his duties as there is nothing corresponding in evidence to show that any letter or intimation
was sent to petitioner for his unauthorized absence from his duties as absence from duty is serious
misconduct, it is projected to be case as if petitioner came of his own and worked at his whims. The
plea of petitioner, on the other hand remains that fictional breaks were deliberately given to him
and that several other persons junior to petitioner namely Smt. Geeta Devi, Dalip Singh, Goutam
Singh and others have been regularized by respondent who were actually not given fictional breaks
at any point of time.

13.  Perusal of mandays chart Ex. RW1/C would reveal that in the year 2001 petitioner had
worked for 29 days, 172 days in 2002, 167 days in 2003, 169 days in 2004, 165 days in 2005, 150
days in 2006, 232 days in 2007, 353 days in 2008, 357 days in 2009, 363 days in 2010, 363 days in
2011, 363 days in 2012, 365 days in 2013, 363 days in 2014 and 90 days in 2015. It can be noticed
that in the several years petitioner has worked for less than 240 days, whereas for other remaining
years he had worked for more than 240 days. Seniority list of regular labourers HPPWD (B&R)
Division has also been relied upon by respondent which is Ex. RW1/D on record in which all the
persons named above are shown to have joined in the years 2002, 2003 and 2004 except at serial
nos.3,6, and 7 who had joined earlier to petitioner whereas petitioner had joined in 2001. Since
respondent had not disputed to have engaged petitioner in November, 2001, he ought to have been
regularized having continuously worked for about 6 years with requisite number of days required
for regularization and on account of fictional break as stated above, which would show that other
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persons who had joined along-with him have been regularized but the petitioner has been deprived
of his legitimate right for regularization till now. Thus, break in service being within a period of
nine years from his termination was definitely a fictional break as in remaining years he had
worked for more than 240 days. The act of the respondent in giving fictional break is manifestly
arbitrary without any basis. Although respondent department ipso facto does not dislodge petitioner
from claiming his seniority and continuity in service from his initial engagement but fictional
breaks in no manner would affect or eclipse legitimate right of regularization in service of
petitioner. However, petitioner has admitted in cross-examination that he had agricultural land and
remained employed and as such it could not be stated with certainty that petitioner was not
gainfully employed during the period of fictional breaks.

14. Stepping into the witness box as PW1, petitioner has sworn in detailed affidavit under
Order 18 Rule 4 CPC stipulating therein that he had been engaged and disengaged between 2001 to
2007 by giving fictional break whereas the persons junior to petitioner have been continuously
engaged by department for the whole year who had completed more than 240 days in a calendar
year as they had been invariably issued muster roll for whole of month in these years. In cross-
examination, petitioner has admitted that he has been regularly provided with more than 240 days
of work after 2007 which means the dispute is only for the years 2001 to 2007 as stated in the
affidavit. It needs to be noticed that other co-workers working with petitioner or say who were
junior were given muster roll for full month so that they completed 240 days in a year. RW1 Shri
Rajeev Sharma has admitted in cross-examination that seniority list Ex. RW1/D of all the labourers
who have been shown in the said seniority list were employed after the engagement of the
petitioner except serial nos. 3,6 and 7. He has admitted that working of 240 days is to be
established by petitioner to claim benefit of deemed service under Section 25-B of the Act. He has
admitted that petitioner has been engaged in the year 2001 who had not been issued any
appointment letter but denied that petitioner had been deliberately given breaks in the years from
2001 to 2007 but he could not plead so as no corresponding record has been produced by the
respondent to establish that on absence of petitioner from his duty, any notice was issued for
unauthorized absence and the version of RW1 that petitioner came and worked & go of his own
from duty cannot be accepted which manifestly appear to be afterthought. Moreover, RW1 has
admitted that as per record no notice was given to petitioner for his absence from duty at any point
of time. Since absence from duty is serous misconduct, and there being nothing on record to show
initiation of proceeding, plea set forth by respondent qua abandonment of job by petitioner
intermittently merits rejection. As such, the plea of fictional break given to the petitioner from the
year 2001 to 2007 gets substantiated not only from documentary evidence on record but from
testimony on oath of RW1 as well. Although, petitioner being in employment at the time of passing
of award, being given fictional breaks as stated above is duly established but petitioner cannot be
deprived of his legitimate right to seek seniority as well as continuity in service from his date of
joining along-with other persons working with him. Thus, petitioner could not have been
discriminated arbitrarily who has certainly been discriminated as stated in foregoing paras. In view
of aforesaid discussion, it is held that time to time termination of the services of the petitioner and
giving fictional breaks in service by the respondent during 2001 to 2007 was certainly illegal and
unjustified which is manifestly in contravention of provisions of Section 25-F, 25-G & 25-H of the
Act but as the petitioner is still in employment with the respondent, he is to be given benefit of
seniority and continuity in service except back wages in the circumstances of the case. Issues are
accordingly decided in part in favour of the petitioner and against the respondent.

ISSUE NO.3

15. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Otherwise also, from pleadings and evidence on
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record, no inference of claim petition being not maintainable could be raised against
claimant/petitioner. As such, issue in hand is answered in negative against the respondent and in
favour of petitioner.

ISSUE NO.4

16. In the light of my findings on the issues no.1 and 2 in foregoing para, it is held that the
Executive Engineer, HPPWD, National Highway Division, Joginder Nagar is not a necessary party
to be impleaded in this case in claim petition as petitioner was initially appointed with respndoent
only PW1 has admitted in cross-examination that petitioner was working with respondent although
he earlier worked with Executive Engineer HPPWD National Highways. Thus, creation of separate
HPWPD division vide office order Ex. RW1/B shall have no serious consequence on merits of
case. Issue in hand is answered in negative in favour of petitioner and against respondent.

ISSUE NO.5

17. Ld. Dy. D.A. representing state respondent has contended that petition so filed was bad
on account of delay and laches. It is evident from findings in foregoing paras that petitioner was
given fictional breaks from 2001 to 2007 which was not within knowledge of petitioner. It seems
that when workmen junior to petitioner had been regularized, he come to know about intermittent
breaks. The matter was brought to notice of Conciliation Officer where it did not materialize and
consequently Labour Commissioner made reference to this court. Ld. counsel for petitioner, on the
other hand, has maintained that no prejudice had been caused to petitioner. Moreover, not a single
question has been asked by 1d. Dy. D.A. on delay to the petitioner. As such, delay which is not
questioned stands explained as stated above. Otherwise also, plea of delay or limitation would not
eclipse claim of petitioner in any manner. It is settled preposition of law that in case a dispute is
referred to for determination, the Court will have to return a finding on merits and the delay in
raising the dispute may be considered by the Court at the time of granting the final relief, as has
been held by our own Hon'ble High Court in Bhatag Ram's case (2007 LHLJ 903). In Divisional
Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007 (HP) 1160, the delay of more than 10
years was held to have not come in the way of the workman whose services were illegally
terminated by holding that the provisions of Limitation Act is not applicable to industrial dispute
but however, depending upon the facts and circumstances of each case, the principle of delay and
laches have to be seen and applied. In Deepa Ram vs. State of H.P. and Ors., 2005 (1) Himachal
Law Journal 248, there was a delay of 12 years. In Ramesh Chand vs. Union of India, CWP No.
812 of 2000, there was a delay of 9 years. In CWP No. 95 of 2000 titled as Divisional Manager vs.
Mohinder Kumar, there was a delay of 14 years. In Naginder Kumar vs. HPSEB and anr. 2008 (1)
SLJ (H.P.) 425, it has been held by the Hon'ble High Court of H.P. that the Labour Court cannot
dismiss the claim on the ground of delay and laches once the same has been referred by the State
Government and the Labour Court is bound to decide the reference which was made by the State
Government and same is required to be adjudicated upon the merits without touching the aspect of
delay and laches. The Hon'ble Apex Court in the Bombay Gas Co. Ltd. vs. Gopal Bhiva & Ors,
AIR 1964 SC 752, has categorically held that as such of all those employees, who are entitled to
take the benefit of Section 33-C (2) may not always be conscious of their rights and it may not be
right to put the restriction of limitation in respect of claim which they may have to make under the
provision and in absence of any provision for limitation, it may not be open to the Court to
introduce the limitation on the ground of fairness and justice. In Ajayab Singh vs. Sirhind Co-
operative Marketing-cum-Processing Society Limited and Another, (1999) 6 SCC 82, it has been
observed by the Hon'ble Supreme Court that:

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the proceeding
under the ID Act. The relief under the ID Act cannot be denied merely on the ground of



7884 RIS, feAMIel Yagl, 28 BRavl, 2017 /9 WIH, 1938

delay. The plea of delay if raised by the employer is required to be proved as a matter of
fact by showing the real prejudice and not as a merely hypothetical defence. No reference to
the Labour Court can be generally questioned on the ground of delay alone”.

18. Be it noticed that no material has been placed on record by the respondent to establish
that there was inordinate delay on the part of the petitioner in raising the dispute in the instant case
or that any prejudice had been caused to respondent. Accordingly, the petition as filed by the
petitioner cannot be held to be hit by the vice of delays and laches as alleged by the respondent.
Hence, this issue is decided against the respondent and is answered accordingly.

RELIEF

19. As sequel to my findings on foregoing issues, petitioner is held to be in continuous
uninterrupted service with the respondent from the date of his initial engagement and that breaks
given by the respondent being fictional in nature shall have no effect on the seniority and continuity
of service of the petitioner and his seniority shall be reckoned from his initial date of engagement.
Accordingly, claim of petitioner is hereby allowed in part and reference is accordingly answered in
favour of petitioner. The petitioner shall thus be deemed to be in continuous service of respondent
with all consequential benefits except back wages. He shall, however, be considered for
regularization by respondent at the time when his juniors have been regularized as per policy
governing daily wagers as framed by State Govt. and operative from time to time. The parties,
however, shall bear their own costs.

20. The reference is answered in the aforesaid terms.

21. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

22. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 28th day of November, 2016.

(K. K. SHARMA),
Presiding Judge,

Labour Court-cum-Industrial
Tribunal, Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 207/2015
Date of Institution : 15.05.2015
Date of Decision : 29.11.2016

Shri Gassi Lal s/o Shri Prem Chand, r/o Village Hudan Bhatori, P.O. Killar, Tehsil Pangi,
District Chamba, H.P. ...Petitioner.

Versus

Executive Engineer, [.&P.H/H.P.P.W.D. Division Killar, Tehsil Pangi, District Chamba,
H.P. ...Respondent.
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Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner : Sh. Gaurav Sharma, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication :

“Whether the industrial dispute raised by the worker Shri Gassi Lal S/O Shri Prem Chand,
R/O Village Hudan Bhatori, P.O. Killar, Tehsil Pangi, District Chamba, H.P. before the
Executive Engineer, Killar Division, .&P.H./H.P.P.W.D. Killar, Tehsil Pangi, District
Chamba, H.P. vide demand notice dated 12.01.2012 regarding his alleged illegal
termination of service during September, 2004 suffers from delay and latches? If not,
Whether termination of the services of Shri Shri Gassi Lal S/O Shri Prem Chand, R/O
Village Hudan Bhatori, P.O. Killar, Tehsil Pangi, District Chamba, H.P. by the Executive
Engineer, Killar Division, [.&P.H/H.P.P.W.D. Killar, Tehsil Pangi, District Chamba, H.P.
during September, 2004 without complying the provisions of the Industrial Disputes Act,
1947, is legal and justified? If not, what amount of back wages, seniority, past service
benefits and compensation the above aggrieved workman is entitled to from the above
employer?”’

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as enumerated in the present claim petition by the petitioner above named
revealed that he had been initially engaged as daily paid beldar in IPH Department Pangi in the
year 1994 who worked till 2004 with the respondent/department. It is alleged that the petitioner
could not be worked with the respondent in the years 1991, 1993, 1994, 1996 and 1997 respectively
due to which the respondent had not provided him to work although the work was available with
the respondent/department. It is stated that during the service period of petitioner he had worked for
81 days in the year 1990, 57 days in 1992, 28 days in 1995, 74 days in 1998, 139 days in 1999, 55
days in 2000, 104 days in 2001, 109 days in 2002, 68 days in 2003 and 47 days in 2004 with the
respondent. Averments made in the petition further revealed that Pangi is a tribal and snow bound
area and no effective work was available with the respondent w.e.f. November to May but the
petitioner had worked for maximum days and the services of petitioner were dispensed with in the
year 2001 without any reason and prior notice and no procedure had been followed by the
respondent/department. It is alleged that petitioner had worked for more than 100 days during the
months as per availability of work and petitioner is entitled for regularization as per policy of the
government and law laid down by the Hon'ble Apex Court as well as the Hon'ble High Court of
Himachal Pradesh. It is contended that respondent had not followed the provisions of Section 25-F
of the Industrial Disputes Act, 1947 (hereinafter referred to as 'the Act' for brevity) while
disengaging the services of petitioner. The grievance of petitioner further remains that when the
services of petitioner have been terminated, respondent/department had reengaged persons junior to
the petitioner and respondent had not followed the principle of 'Last come, First go' envisaged
under Section 25-G of the Act. It is stated that petitioner belongs to BPL family and completed 45
years of age no source of income besides after termination of the services of petitioner, he had
approached the respondent time and again but of no avail. He prayed for reengagement of petitioner
in service along-with back wages, and other consequential service benefits.

4. The respondent contested claim petition, filed reply inter-alia taken preliminary
objections of maintainability, claim petition being bad on account of delay and laches. On merits
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denied that petitioner had worked for more than 160 days in each calendar year rather clarified by
stating that petitioner was engaged as daily waged beldar in 1990 who remained engaged till 2004
but had worked intermittently as petitioner used to come and attend the work at his own sweet will
and convenience. Relying upon the mandays chart, it has been categorically pleaded by the
respondent that petitioner had not completed 160 days in each calendar year as required for tribal
area of Pangi Tehsil. It is contended that the services of petitioner had not been terminated by the
respondent but petitioner left the job of his own will. It is stated that the petitioner had not
completed 160 days of continuous service in each calendar year and he did not fulfill the criteria as
envisaged under Section 25-B of the Act and also petitioner did not complete criteria for
regularization as petitioner had not worked for 160 days in each calendar year. It is denied that
respondent had never violated the provisions of Section 25-G of the Act. On the plea of termination
of service of petitioner, respondent specifically alleges that petitioner had left the job at his own
will therefore serving of notice or pay in lieu thereof was not required. It is also contended that if
petitioner had been terminated in 2001 he would have definitely raised industrial dispute
immediately and that after ten years petitioner is stated to be agitating the matter which is bad on
account of delay and laches. It is also contended that since the services of petitioner had not been
terminated by the respondent, question of issuance of notice or wages in lieu thereof did not arise
and at the same time, there was no necessity for charge-sheet or issuing any notice of petitioner
after his termination. It is contended that petitioner was agriculturist and gainfully employed and
was thus not entitled for back wages.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. In order to prove his case, petitioner had examined himself as PW1 tendered/proved
his affidavit Ex. PW1/A under Order 18 Rule 4 CPC and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Bal Krishan Kapil,
the then Executive Engineer, HPPWD Division Killar as RW1 tendered/proved mandays chart of
petitioner Ex. RW1/B and closed the evidence.

7. 1 have heard the 1d. counsel of petitioner and 1d. Dy. D.A. representing respondent,
gone through records of the case carefully relevant for disposed of this case.

8. From the contentions raised, following issues were framed on 27.11.2015 for
determination :

1.  Whether the industrial dispute raised by petitioner vide demand notice dated
12.1.2012 qua his termination of service during September, 2004 by respondent
suffers from the vice of delay and laches as alleged? If so, its effect? ... OPP.

2. Whether termination of services of the petitioner by the respondent during
September, 2004 is/was illegal and unjustified as alleged? ...OPP.

3. If issue no. 2 is proved in affirmative, to what service benefits the petitioner is
entitled to? ...OPP.

4. Whether the claim petition is not maintainable in the present form as alleged?
...OPR.

Relief.
9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No.l : Discussed
Issue No.2 : No



RIS, f@dreel Uawl, 28 HRaNl, 2017 /9 HIey, 1938 7887

Issue No.3 : No
Issue No.4 : Yes
Relief. : Claim petition dismissed per operative part of the Award.

REASONS FOR FINDINGS
ISSUES NO.1 TO 4

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. At the outset, it is relevant to mention here that the petitioner has failed to establish
having worked for 160 days continuously preceding his termination even while working in tribal
area of Killar (Pangi). Similarly, petitioner has also failed to establish that junior persons have been
retained in service and the services of petitioner were disengaged in violation of the provisions of
Section 25-G of the Industrial Disputes Act, 1947 as the petitioner has not produced on record any
seniority list establishing that the workers were engaged in particular years as mentioned and they
continued to worked till the termination of the services of petitioner. Equally important to mention
here is that petitioner has failed to establish that the juniors were retained and services of petitioner
had been terminated. As such, there could be no requirement of issuance of notice for
reemployment of petitioner and therefore it cannot be stated that the provisions of Sections 25-G
and 25-H of the Industrial Disputes Act had been violated. To appreciate the pleas of petitioner, it
would be relevant to through the evidence led by petitioner in support of his claim.

12. Stepping into witness box as PW1, petitioner has deposed on oath to have worked for
160 days in each year he remained engaged with respondent which is contrary to stipulation made
in mandays chart Ex. RW1/B showing that petitioner had worked from 1990 till 2004 and in the
year 2004 he has merely worked for 47 days in the months of August and September and prior to it,
he was not engaged by the respondent in the months of January to April however he was engaged
in May and when worked for 10 days, 29 days in June and 29 days in July aggregating to 68 days in
the year 2003. It can be seen from this mandays chart that petitioner had not actually worked 160
days in preceding 12 months of his termination as was required so as to establish for applicability
of Section 25-B of the Industrial Disputes Act and consequently violation of Section 25-F for
having not issued any notice by the respondent before terminating his services. Although, petitioner
on oath has maintained that no notice was issued by the respondent while terminating his services
but it was not the requirement of the law as petitioner had never worked for 160 days preceding his
date of termination although in different years he had worked for number of days but those days
could not be counted for the purpose of 160 days as break period exist in between. The petitioner
has denied in cross-examination that he had left the job of his own but he has not established to
have worked for 160 days as stated above in the tribal area as was required under law. The plea of
abandonment of the termination ceases to have significance as no notice was required to be issued
by the respondent. As such, it may not be erroneous to conclude that respondent was not required to
comply with the provisions of Section 25-F by issuance of legal notice before terminating the
services of petitioner.

13. In so far in the plea of the petitioner having been removed from service by the
respondent and retention of juniors or reengaging them to so that they completed 160 days is
concerned, this plea is also not proved in as much as the petitioner has failed to produce any
seniority list by which it could be established that persons junior to him were appointed by the
respondent/department. In cross-examination of petitioner he has denied that no juniors to him have
not been retained but the plea was taken by petitioner has not been established by reliable evidence
and uncorroborated testimony of the petitioner cannot be relied so as to hold that the respondent
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had retained juniors and regularized them in service by allowing them to complete 160 days in
tribal area of Pangi. No witness had been examined by petitioner to prove that junior to petitioner
was engaged after termination of services of petitioner. At the same time, no documentary evidence
has been led which would further corroborate or support the plea of the petitioner on termination
without notice rather respondent too has pleaded plea of abandonment which is also not proved as
no corresponding evidence has been proved showing issuance of notice on unauthorized absence of
petitioner. Since respondent has failed to prove by cogent and reliable evidence that petitioner
abandoned the job, plea of termination of petitioner can be safely accepted.

14. Be it noticed that there is no merit in the allegation of the petitioner that respondent
had violated the provisions of Section 25-G of the Industrial Disputes Act irrespective of the fact
that there is no requirement of the law that the petitioner should have worked 160 days yet he was
not absolved of responsibility to establish that some junior persons were retained and he was not
offered for reengagement. Accordingly, it is held that the respondent had not violated the
provisions of Section 25-H of the Industrial Disputes Act as principle of 'Last come First go' was
not proved to have been not followed. Since none of the provisions of Section 25-F, 25-G and 25-H
have been violated by the respondent, this Tribunal is left with no option but answer the issues no.2
and 3 in negative.

15. On the point of delay in issuance of legal notice to the respondent, it would be relevant
to mention here that the services of petitioner had been terminated in 2004 whereas petitioner had
issued legal notice dated nil which goes to suggest that petitioner had issued legal notice and there
was no explanation of delay. Keeping in view the mandate of Hon'ble Apex Court in various
judgments wherein it has been held that delay in raising industrial dispute is definitely an important
circumstance to be considered by court but not fatal to claim of petitioner and court has to keep in
mind while exercising discretion as has also been observed in para nos. 20 and 21 of judgment
2013 supra has referred to Gitam Singh’s case reported in 2013 (136) FLR 893 (SC) titled as
Assistant Engineer Rajasthan Development Corporation and another vs. Geetam Singh observing
that before exercising its judicial discretion, the Labour Court has to keep in view all relevant
factors including the mode and manner of appointment, nature of employment, length of service,
the ground on which termination has been done and the delay in raising industrial dispute before
grant of relief in an industrial dispute. But to my mind petitioner has not proved violation of any of
the provisions of Sections 25-F, 25-G and 25-H of the Industrial Disputes Act as stated above and
for that reason he would not be entitled for relief of reinstatement as claimed by the petitioner or
even for lump compensation as has been awarded by this Tribunal in various cases of similar
nature. Thus, the petition is held to be not maintainable as petitioner has failed to establish violation
of the provisions of Section 25-F, 25-G and 25-H of the Industrial Disputes Act by respondent who
is also held not entitled even for lump sum compensation in lieu of service rendered by him. Issue
no.l is decided as discussed whereas issues no. 2 and 3 are answered in negative and issue no.4
answered in affirmative. All these issues are decided against the petitioner and in favour of
respondent.

RELIEF

16. As a sequel to my findings on foregoing issues, the instant claim petition is dismissed.
In the peculiar circumstances of the case, the parties are left to bear their own costs.

17. The reference is answered in the aforesaid terms.

18. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.
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19. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 29th day of November, 2016.

(K.K. SHARMA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-

INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)
Ref No. : 231/2015
Date of Institution : 27.05.2015
Date of Decision : 29.11.2016

Shri Trilok Singh s/o Shri Gullu Ram, r/o Village Tundru, P.O. Killar, Tehsil Pangi, District

Chamba, H.P. ...Petitioner.

Versus

Executive Engineer, 1.&P.H/H.P.P.W.D. Division Killar, Tehsil Pangi, District Chamba,

H.P. ...Respondent.
Reference under Section 10 (1) of the Industrial Disputes Act, 1947.
For the Petitioner  : Sh. Gaurav Sharma, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD
The reference given below has been received from the appropriate Government for
adjudication :

“Whether the industrial dispute raised by the worker Shri Trilok Singh S/O Shri Gullu Ram,
R/O Village Tundru, P.O. Killar, Tehsil Pangi, District Chamba, H.P. before the Executive
Engineer, Killar Division, .&P.H./H.P.P.W.D. Killar, Tehsil Pangi, District Chamba, H.P.
vide demand notice dated-nil-received on 31.10.2011 regarding his alleged illegal
termination of service during October, 2001 suffers from delay and latches? If not, Whether
termination of the services of Shri Trilok Singh S/O Shri Gullu Ram, R/O Village Tundru,
P.O. Killar, Tehsil Pangi, District Chamba, H.P. by the Executive Engineer, Killar Division,
[.&P.H/H.P.P.W.D. Killar, Tehsil Pangi, District Chamba, H.P. during October 2001
without complying the provisions of the Industrial Disputes Act, 1947, is legal and
justified? If not, what amount of back wages, seniority, past service benefits and
compensation the above aggrieved workman is entitled to from the above employer?”

2. On receipt of reference from appropriate government, notices were issued to the parties

in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as enumerated in the present claim petition by the petitioner above named

revealed that he had been initially engaged as daily paid beldar in IPH Department Pangi in the
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year 1994 and worked as such utpo 2001 without any break. It is stated that during the service
period of petitioner he had worked for 114 days in the year 1994, 107 days in 1995, 95 days in
1996, 162 days in 1997, 117 days in 1998, 113 days in 1999, 107 days in 2000 and 140 days in
2001 with the respondent. Averments made in the petition further revealed that Pangi is a tribal and
snow bound area and no effective work was available with the respondent w.e.f. November to May
but the petitioner had worked for maximum days and the services of petitioner were dispensed with
in the year 2001 without any reason and prior notice and no procedure had been followed by the
respondent/department. It is alleged that petitioner had worked for more than 100 days during the
months as per availability of work and petitioner is entitled for regularization as per policy of the
government and law laid down by the Hon'ble Apex Court as well as the Hon'ble High Court of
Himachal Pradesh. It is contended that respondent had not followed the provisions of Section 25-F
of the Industrial Disputes Act, 1947 (hereinafter referred to as 'the Act' for brevity) while
disengaging the services of petitioner. The grievance of petitioner further remains that when the
services of petitioner have been terminated, respondent/department had reengaged persons junior to
the petitioner and respondent had not followed the principle of 'Last come, First go' envisaged
under Section 25-G of the Act. It is stated that petitioner belongs to BPL family and completed 45
years of age no source of income besides after termination of the services of petitioner, he had
approached the respondent time and again but of no avail. He prayed for reinstatement in service
along-with back wages, and other consequential service benefits.

4. The respondent contested claim petition, filed reply inter-alia taken preliminary
objections of maintainability, claim petition being bad on account of delay and laches. On merits
denied that petitioner had worked for more than 160 days in each calendar year rather clarified by
stating that petitioner was engaged as daily waged beldar in 1994 who remained engaged till 2001
but had worked intermittently as petitioner used to come and attend the work at his own sweet will
and convenience. Relying upon the mandays chart, it has been categorically pleaded by the
respondent that petitioner had not completed 160 days in each calendar year as required for tribal
area of Pangi Tehsil. It is contended that the services of petitioner had not been terminated by the
respondent but petitioner left the job of his own will. It is stated that the petitioner had not
completed 160 days of continuous service in each calendar year and he did not fulfill the criteria as
envisaged under Section 25-B of the Act and also petitioner did not complete criteria for
regularization as petitioner had not worked for 160 days in each calendar year. It is denied that
respondent had never violated the provisions of Section 25-G of the Act. On the plea of termination
of service of petitioner, respondent specifically alleges that petitioner had left the job at his own
will therefore serving of notice or pay in lieu thereof was not required. It is also contended that if
petitioner had been terminated in 2001 he would have definitely raised industrial dispute
immediately and that after ten years petitioner is stated to be agitating the matter which is bad on
account of delay and laches. It is also contended that since the services of petitioner had not been
terminated by the respondent, question of issuance of notice or wages in lieu thereof did not arise
and at the same time, there was no necessity for charge-sheet or issuing any notice of petitioner
after his termination. It is contended that petitioner was agriculturist and gainfully employed and
was thus not entitled for back wages.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. In order to prove his case, petitioner had examined himself as PW1 tendered/proved
his affidavit Ex. PW1/A under Order 18 Rule 4 CPC and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Bal Krishan Kapil,
the then Executive Engineer, HPPWD Division Killar as RW1 tendered/proved mandays chart of
petitioner Ex. RW1/B and closed the evidence.

7. I have heard the 1d. counsel of petitioner and 1d. Dy. D.A. representing respondent,
gone through records of the case carefully relevant for disposed of this case.
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8. From the contentions raised, following issues were framed on 27.11.2015 for
determination :

1.  Whether the industrial dispute raised by petitioner vide demand notice dated nil
qua his termination of service during October, 2001 by respondent suffers from
the vice of delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of services of the petitioner by the respondent during
October, 2001 is/was illegal and unjustified as alleged? ...OPP.

3. If issue no. 2 is proved in affirmative, to what service benefits the petitioner is
entitled to? ...OPP.

4.  Whether the claim petition is not maintainable in the present form as alleged?
...OPR.

Relief.

9.  For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No.1 : Discussed

Issue No.2 : No

Issue No.3 : No

Issue No.4 : Yes

Relief. : Claim petition dismissed per operative part of the Award.
REASONS FOR FINDINGS

ISSUES NO.1TO 4

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. At the outset, it is relevant to mention here that the petitioner has failed to establish
having worked for 160 days continuously preceding his termination even while working in tribal
area of Killar (Pangi). Similarly, petitioner has also failed to establish that junior persons have been
retained in service and the services of petitioner were disengaged in violation of the provisions of
Section 25-G of the Industrial Disputes Act, 1947 as the petitioner has not produced on record any
seniority list establishing that the workers were engaged in particular years and they continued to
worked till the termination of the services of petitioner. Equally important to mention here is that
petitioner has failed to establish that the juniors were retained and services of petitioner had been
terminated. As such, there could be no requirement of issuance of notice for reemployment of
petitioner and therefore it cannot be stated that the provisions of Sections 25-G and 25-H of the
Industrial Disputes Act had been violated. To appreciate the pleas of petitioner, it would be relevant
to through the evidence led by petitioner in support of his claim.

12. Stepping into witness box as PW1, petitioner has deposed on oath to have worked for
160 days in each year he remained engaged with respondent which is contrary to stipulation made
in mandays chart Ex. RW1/B showing that petitioner had worked from 1994 till 2001 and in the
year 2001 he has merely worked for 140 days in the months of June, July, August and September
and prior to it, he was not engaged by the respondent in the months of January to May however he
was engaged in June and when worked for 25 days, 27 days in July, 27 days in August and 28 days
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in September aggregating to 107 days in the year 2000. It can be seen from this mandays chart that
petitioner had not actually worked 160 days in preceding 12 months of his termination as was
required so as to establish for applicability of Section 25-B of the Industrial Disputes Act and
consequently violation of Section 25-F for having not issued any notice by the respondent before
terminating his services. Although, petitioner on oath has maintained that no notice was issued by
the respondent while terminating his services but it was not the requirement of the law as petitioner
had never worked for 160 days preceding his date of termination although in different years he had
worked for number of days but those days could not be counted for the purpose of 160 days as
break period exist in between. The petitioner has denied in cross-examination that he had left the
job of his own but he has not established to have worked for 160 days as stated above in the tribal
area as was required under law. The plea of abandonment of the termination ceases to have
significance as no notice was required to be issued by the respondent. As such, it may not be
erroneous to conclude that respondent was not required to comply with the provisions of Section
25-F by issuance of legal notice before terminating the services of petitioner.

13. In so far in the plea of the petitioner having been removed from service by the
respondent and retention of juniors or reengaging them to so that they completed 160 days is
concerned, this plea is also not proved in as much as the petitioner has failed to produce any
seniority list by which it could be established that persons junior to him were appointed by the
respondent/department. In cross-examination of petitioner he has denied that no juniors to him have
not been retained but the plea was taken by petitioner has not been established by reliable evidence
and uncorroborated testimony of the petitioner cannot be relied so as to hold that the respondent
had retained juniors and regularized them in service by allowing them to complete 160 days in
tribal area of Pangi. No witness had been examined by petitioner to prove that junior to petitioner
was engaged after termination of services of petitioner. At the same time, no documentary evidence
has been led which would further corroborate or support the plea of the petitioner on termination
without notice rather respondent too has pleaded plea of abandonment which is also not proved as
no corresponding evidence has been proved showing issuance of notice on unauthorized absence of
petitioner. Since respondent has failed to prove by cogent and reliable evidence that petitioner
abandoned the job, plea of termination of petitioner can be safely accepted.

14. Be it noticed that there is no merit in the allegation of the petitioner that respondent
had violated the provisions of Section 25-G of the Industrial Disputes Act irrespective of the fact
that there is no requirement of the law that the petitioner should have worked 160 days yet he was
not absolved of responsibility to establish that some junior persons were retained and he was not
offered for reengagement. Accordingly, it is held that the respondent had not violated the
provisions of Section 25-H of the Industrial Disputes Act as principle of 'Last come First go' was
not proved to have been not followed. Since none of the provisions of Section 25-F, 25-G and 25-H
have been violated by the respondent, this Tribunal is left with no option but answer the issues no.2
and 3 in negative.

15. On the point of delay in issuance of legal notice to the respondent, it would be relevant
to mention here that the services of petitioner had been terminated in 2001 whereas petitioner had
issued legal notice dated nil which goes to suggest that petitioner had issued legal notice and there
was no explanation of delay. Keeping in view the mandate of Hon'ble Apex Court in various
judgments wherein it has been held that delay in raising industrial dispute is definitely an important
circumstance to be considered by court but not fatal to claim of petitioner and court has to keep in
mind while exercising discretion as has also been observed in para nos. 20 and 21 of judgment
2013 supra has referred to Gitam Singh’s case reported in 2013 (136) FLR 893 (SC) titled as
Assistant Engineer Rajasthan Development Corporation and another vs. Geetam Singh observing
that before exercising its judicial discretion, the Labour Court has to keep in view all relevant
factors including the mode and manner of appointment, nature of employment, length of service,



RIS, f@dreel Uawl, 28 HRaNl, 2017 /9 HIey, 1938 7893

the ground on which termination has been done and the delay in raising industrial dispute before
grant of relief in an industrial dispute. But to my mind petitioner has not proved violation of any of
the provisions of Sections 25-F, 25-G and 25-H of the Industrial Disputes Act as stated above and
for that reason he would not be entitled for relief of reinstatement as claimed by the petitioner or
even for lump compensation as has been awarded by this Tribunal in various cases of similar
nature. Thus, the petition is held to be not maintainable as petitioner has failed to establish violation
of the provisions of Section 25-F, 25-G and 25-H of the Industrial Disputes Act by respondent who
is also held not entitled even for lump sum compensation in lieu of service rendered by him. Issue
no.l is decided as discussed whereas issues no. 2 and 3 are answered in negative and issue no.4
answered in affirmative. All these issues are decided against the petitioner and in favour of
respondent.

RELIEF

16. As a sequel to my findings on foregoing issues, the instant claim petition is dismissed.
In the peculiar circumstances of the case, the parties are left to bear their own costs.

17. The reference is answered in the aforesaid terms.

18. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

19. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 29th day of November, 2016.

(K.K. SHARMA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 325/2015
Date of Institution : 21.07.2015
Date of Decision : 29.11.2016

Shri Harnam Singh s/o Shri Duni Chand, r/o Village Bhatwas, P.O. Killar, Tehsil Pangi,
District Chamba, H.P. ...Petitioner.

Versus

Executive Engineer, 1.&P.H/H.P.P.W.D. Division Killar, Tehsil Pangi, District Chamba,
H.P. ...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner : Sh. Gaurav Sharma, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
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AWARD

The reference given below has been received from the appropriate Government for
adjudication :

“Whether the industrial dispute raised by the worker Shri Harnam Singh S/O Shri Duni
Chand, R/O Village Bhatwas, P.O. Killar, Tehsil Pangi, District Chamba, H.P. before the
Executive Engineer, Killar Division, [.&P.H./H.P.P.W.D. Killar, Tehsil Pangi, District
Chamba, H.P. vide demand notice dated-nil-received on 31.10.2011 regarding his alleged
illegal termination of service during October, 2005 suffers from delay and latches? If not,
Whether termination of the services of Shri Harnam Singh S/O Shri Duni Chand, R/O
Village Bhatwas, P.O. Killar, Tehsil Pangi, District Chamba, H.P. by the Executive
Engineer, Killar Division, [.&P.H/H.P.P.W.D. Killar, Tehsil Pangi, District Chamba, H.P.
during October 2005 without complying the provisions of the Industrial Disputes Act, 1947,
is legal and justified? If not, what amount of back wages, seniority, past service benefits and
compensation the above aggrieved workman is entitled to from the above employer?”’

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as enumerated in the present claim petition by the petitioner above named
revealed that he had been initially engaged as daily paid beldar in IPH Department Pangi in the
year 1994 and worked as such utpo 2005 and petitioner had completed more than 160 days of work
with the respondent. Averments made in the petition further revealed that Pangi is a tribal and snow
bound area and no effective work was available with the respondent w.e.f. November to May but
the petitioner had worked for maximum days and the services of petitioner were dispensed with in
the year 2005 without any reason and prior notice and no procedure had been followed by the
respondent/department. It is alleged that petitioner had worked for maximum days during the
months as per availability of work and petitioner is entitled for regularization as per policy of the
government and law laid down by the Hon'ble Apex Court as well as the Hon'ble High Court of
Himachal Pradesh. It is contended that respondent had not followed the provisions of Section 25-F
of the Industrial Disputes Act, 1947 (hereinafter referred to as 'the Act' for brevity) while
disengaging the services of petitioner. The grievance of petitioner further remains that when the
services of petitioner have been terminated, respondent/department had reengaged persons junior to
the petitioner and respondent had not followed the principle of 'Last come, First go' envisaged
under Section 25-G of the Act. It is stated that petitioner belongs to BPL family and completed 45
years of age no source of income besides after termination of the services of petitioner, he had
approached the respondent time and again but of no avail. He prayed for reinstatement in service
along-with back wages, and other consequential service benefits.

4. The respondent contested claim petition, filed reply inter-alia taken preliminary
objections of maintainability, claim petition being bad on account of delay and laches. On merits
denied that petitioner had worked for more than 160 days in each calendar year rather clarified by
stating that petitioner was engaged as daily waged beldar in 1995 who remained engaged till 2005
but had worked intermittently as petitioner used to come and attend the work at his own sweet will
and convenience. Relying upon the mandays chart, it has been categorically pleaded by the
respondent that petitioner had not completed 160 days in each calendar year as required for tribal
area of Pangi Tehsil. It is contended that the services of petitioner had not been terminated by the
respondent but petitioner left the job of his own will. It is stated that the petitioner had not
completed 160 days of continuous service in each calendar year and he did not fulfill the criteria as
envisaged under Section 25-B of the Act and also petitioner did not complete criteria for
regularization as petitioner had not worked for 160 days in each calendar year. It is denied that
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respondent had never violated the provisions of Section 25-G of the Act. On the plea of termination
of service of petitioner, respondent specifically alleges that petitioner had left the job at his own
will therefore serving of notice or pay in lieu thereof was not required. It is also contended that if
petitioner had been terminated in 2001 he would have definitely raised industrial dispute
immediately and that after ten years petitioner is stated to be agitating the matter which is bad on
account of delay and laches. It is also contended that since the services of petitioner had not been
terminated by the respondent, question of issuance of notice or wages in lieu thereof did not arise
and at the same time, there was no necessity for charge-sheet or issuing any notice of petitioner
after his termination. It is contended that petitioner was agriculturist and gainfully employed and
was thus not entitled for back wages.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. In order to prove his case, petitioner had examined himself as PW1 tendered/proved
his affidavit Ex. PW1/A under Order 18 Rule 4 CPC and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Bal Krishan Kapil,
the then Executive Engineer, HPPWD Division Killar as RW1 tendered/proved mandays chart of
petitioner Ex. RW1/B and closed the evidence.

7. I have heard the 1d. counsel of petitioner and 1d. Dy. D.A. representing respondent,
gone through records of the case carefully relevant for disposed of this case.

8. From the contentions raised, following issues were framed on 27.11.2015 for
determination:

1. Whether the industrial dispute raised by petitioner vide demand notice dated nil
qua his termination of service during October, 2005 by respondent suffers from
the vice of delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of services of the petitioner by the respondent during
October, 2005 is/was illegal and unjustified as alleged? ...OPP.

3. If issue no. 2 is proved in affirmative, to what service benefits the petitioner is
entitled to? ...OPP.

4.  Whether the claim petition is not maintainable in the present form as alleged?
...OPR.
Relief.

9.  For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No.1 : Discussed

Issue No.2 : No

Issue No.3 : No

Issue No.4 : Yes

Relief. : Claim petition dismissed per operative part of the Award.
REASONS FOR FINDINGS

ISSUES NO.1TO 4

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.
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11. At the outset, it is relevant to mention here that the petitioner has failed to establish
having worked for 160 days continuously preceding his termination even while working in tribal
area of Killar (Pangi). Similarly, petitioner has also failed to establish that junior persons have been
retained in service and the services of petitioner were disengaged in violation of the provisions of
Section 25-G of the Industrial Disputes Act, 1947 as the petitioner has not produced on record any
seniority list establishing that the workers were engaged in particular years as mentioned and they
continued to worked till the termination of the services of petitioner. Equally important to mention
here is that petitioner has failed to establish that the juniors were retained and services of petitioner
had been terminated. As such, there could be no requirement of issuance of notice for
reemployment of petitioner and therefore it cannot be stated that the provisions of Sections 25-G
and 25-H of the Industrial Disputes Act had been violated. To appreciate the pleas of petitioner, it
would be relevant to through the evidence led by petitioner in support of his claim.

12. Stepping into witness box as PW1, petitioner has deposed on oath to have worked for
160 days in each year he remained engaged with respondent which is contrary to stipulation made
in mandays chart Ex. RW1/B showing that petitioner had worked from 1995 till 2005 and in the
year 2005 he has merely worked for 85 days in the months of July, August, September and October
and prior to it, he was not engaged by the respondent in the months of January to May however he
was engaged in June and when worked for 30 days, 31 days in July, 26 days in August and 19 days
in September aggregating to 108 days in the year 2004. It can be seen from this mandays chart that
petitioner had not actually worked 160 days in preceding 12 months of his termination as was
required so as to establish for applicability of Section 25-B of the Industrial Disputes Act and
consequently violation of Section 25-F for having not issued any notice by the respondent before
terminating his services. Although, petitioner on oath has maintained that no notice was issued by
the respondent while terminating his services but it was not the requirement of the law as petitioner
had never worked for 160 days preceding his date of termination although in different years he had
worked for number of days but those days could not be counted for the purpose of 160 days as
break period exist in between. The petitioner has denied in cross-examination that he had left the
job of his own but he has not established to have worked for 160 days as stated above in the tribal
area as was required under law. The plea of abandonment of the termination ceases to have
significance as no notice was required to be issued by the respondent. As such, it may not be
erroneous to conclude that respondent was not required to comply with the provisions of Section
25-F by issuance of legal notice before terminating the services of petitioner.

13. In so far in the plea of the petitioner having been removed from service by the
respondent and retention of juniors or reengaging them to so that they completed 160 days is
concerned, this plea is also not proved in as much as the petitioner has failed to produce any
seniority list by which it could be established that persons junior to him were appointed by the
respondent/department. In cross-examination of petitioner he has denied that no juniors to him have
not been retained but the plea was taken by petitioner has not been established by reliable evidence
and uncorroborated testimony of the petitioner cannot be relied so as to hold that the respondent
had retained juniors and regularized them in service by allowing them to complete 160 days in
tribal area of Pangi. No witness had been examined by petitioner to prove that junior to petitioner
was engaged after termination of services of petitioner. At the same time, no documentary evidence
has been led which would further corroborate or support the plea of the petitioner on termination
without notice rather respondent too has pleaded plea of abandonment which is also not proved as
no corresponding evidence has been proved showing issuance of notice on unauthorized absence of
petitioner. Since respondent has failed to prove by cogent and reliable evidence that petitioner
abandoned the job, plea of termination of petitioner can be safely accepted.

14. Be it noticed that there is no merit in the allegation of the petitioner that respondent
had violated the provisions of Section 25-G of the Industrial Disputes Act irrespective of the fact
that there is no requirement of the law that the petitioner should have worked 160 days yet he was
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not absolved of responsibility to establish that some junior persons were retained and he was not
offered for reengagement. Accordingly, it is held that the respondent had not violated the
provisions of Section 25-H of the Industrial Disputes Act as principle of 'Last come First go' was
not proved to have been not followed. Since none of the provisions of Section 25-F, 25-G and 25-H
have been violated by the respondent, this Tribunal is left with no option but answer the issues no.2
and 3 in negative.

15. On the point of delay in issuance of legal notice to the respondent, it would be relevant
to mention here that the services of petitioner had been terminated in 2005 whereas petitioner had
issued legal notice dated nil which goes to suggest that petitioner had issued legal notice and there
was no explanation of delay. Keeping in view the mandate of Honlble Apex Court in various
judgments wherein it has been held that delay in raising industrial dispute is definitely an important
circumstance to be considered by court but not fatal to claim of petitioner and court has to keep in
mind while exercising discretion as has also been observed in para nos. 20 and 21 of judgment
2013 supra has referred to Gitam Singh’s case reported in 2013 (136) FLR 893 (SC) titled as
Assistant Engineer Rajasthan Development Corporation and another vs. Geetam Singh observing
that before exercising its judicial discretion, the Labour Court has to keep in view all relevant
factors including the mode and manner of appointment, nature of employment, length of service,
the ground on which termination has been done and the delay in raising industrial dispute before
grant of relief in an industrial dispute. But to my mind petitioner has not proved violation of any of
the provisions of Sections 25-F, 25-G and 25-H of the Industrial Disputes Act as stated above and
for that reason he would not be entitled for relief of reinstatement as claimed by the petitioner or
even for lump compensation as has been awarded by this Tribunal in various cases of similar
nature. Thus, the petition is held to be not maintainable as petitioner has failed to establish violation
of the provisions of Section 25-F, 25-G and 25-H of the Industrial Disputes Act by respondent who
is also held not entitled even for lump sum compensation in lieu of service rendered by him. Issue
no.l is decided as discussed whereas issues no. 2 and 3 are answered in negative and issue no.4
answered in affirmative. All these issues are decided against the petitioner and in favour of
respondent.

RELIEF

16. As a sequel to my findings on foregoing issues, the instant claim petition is dismissed.
In the peculiar circumstances of the case, the parties are left to bear their own costs.

17. The reference is answered in the aforesaid terms.

18. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

19. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 29th day of November, 2016.

(K.K. SHARMA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 341/2015
Date of Institution : 05.08.2015
Date of Decision : 29.11.2016

Ms. Bhag Dei d/o Shri Prem Singh, r/o Village Chhow, P.O. Purthi, Tehsil Pangi, District
Chamba, H.P. ...Petitioner.

Versus

Executive Engineer, H.P.P.W.D. Division Killar, Tehsil Pangi, District Chamba, H.P.
...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner ~ : Sh. L.S. Jaryal, AR
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication :

“Whether the industrial dispute raised by the worker Ms. Bhag Dei D/O Shri Prem Singh,
R/O Village Chhow, P.O. Purthi, Tehsil Pangi, District Chamba, H.P. before the Executive
Engineer, HPPWD Division, Killar, Tehsil Pangi, District Chamba, H.P. vide demand
notice dated 02.022012 regarding her alleged illegal termination of service during August,
2004 suffers from delay and latches? If not, Whether termination of the services of Ms.
Bhag Dei D/O Shri Prem Singh, R/O Village Chhow, P.O. Purthi, Tehsil Pangi, District
Chamba, H.P. by the Executive Engineer, HPPWD Division, Killar, Tehsil Pangi, District
Chamba, H.P. during August, 2004 without complying the provisions of the Industrial
Disputes Act, 1947, is legal and justified? If not, what amount of back wages, seniority, past
service benefits and compensation the above aggrieved workman is entitled to from the
above employer?”’

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts leading to institution of the present claim petition by the petitioner above
named reveal that she had been initially engaged as daily waged beldar on muster roll basis in the
month of May, 1994 who continuously worked till August, 2004 with the respondent/department.
Averments made in the petition further revealed that petitioner had worked for 160 days in each
calendar year as prescribed for tribal area of Pangi Tehsil District Chamba and became eligible for
continuous service envisaged under statutory provisions of Section 25-B of the Industrial Disputes
Act, 1947 (hereinafter referred to as 'the Act' for brevity). Averments made in the petition revealed
that the services of petitioner had interrupted by way of intermittent/artificial breaks given by the
respondent/department deliberately and as such breaks are required to be counted as continuous
services for the purposes of calculation of 160 days so as for the applicability of Section 25-B of
the Act. The grievance of petitioner remains that respondent/department had terminated/
disengaged petitioner from daily wage service in the end of August, 2004 by an oral order without
any reason whereas several other co-workers who were junior to petitioner had been retained on
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muster roll and thus the action of respondent/department was stated to be unjustified and malafide.
It is alleged that seniority list of daily wage workers working under the respondent had not been
circulated till termination/retrenchment of the petitioner and while retrenching the services of
petitioner, even principle of 'Last come First go' had not been followed by the department/
respondent. The petitioner has named 27 persons who were junior to petitioner and joined service
from 1st August, 1997 to 1st September, 2007. In the end of month of August, 2004 when the
services of petitioner were terminated by way of oral order, she was not served with one month
notice of retrenchment and at the same time one month's wages in lieu of notice period had also not
been paid to her and for said reason termination of the services of petitioner was prima facie illegal
and unwarranted. The claimant/petitioner claimed that she had spotless service record who never
been charge-sheeted for any act of indiscipline or negligence or her conduct and even at the time of
verbal termination, no charge-sheet had been served upon her and the at the same time, no
opportunity of hearing had been afforded to her. The petitioner also alleges that she has remained
unemployed ever since her illegal termination from month of August, 2004 till the date of
institution of present claim petition who had been nowhere gainfully employed and was thus
entitled for full back wages. Accordingly alleging respondent to have committed violation of
statutory provision of Section 25-F, Section 25-G and Section 25-H of the Industrial Disputes Act,
1947 and Article 14 and 16 of Constitution of India, the petitioner prays for setting aside oral order
of termination/retrenchment by the respondent in the month of August, 2004. She further prayed for
reinstatement in service w.e.f. month of August, 2004 along-with back wages, seniority including
continuity in service as petitioner has remained unemployed since the date of her illegal
termination. The petitioner has also prayed that period of intermittent/fictional breaks given time
and again during entire service of petitioner between May, 1994 to August, 2004 be counted 160
days continuous service and regularization of the service of petitioner w.e.f. 01.01.2002 having
completed 8 years of service and per the policy of HP Govt. in pursuance to judgment of Hon'ble
Apex Court titled as Rakesh Kumar vs. State of H.P. and to any other relief petitioner is entitled.

4. The respondent contested claim petition, filed reply inter-alia taken preliminary
objections of maintainability, claim petition being bad on account of delay and laches. On merits
denied that petitioner had worked for more than 160 days in each calendar year rather clarified by
stating that petitioner was engaged as daily waged beldar in 1994 who remained engaged till 2004
but had worked intermittently as petitioner used to come and attend the work at her own sweet will
and convenience. Relying upon the mandays chart, it has been categorically pleaded by the
respondent that petitioner had not completed 160 days in each calendar year as required for tribal
area of Pangi Tehsil. Allegations of fictional breaks given by respondent to the petitioner have been
denied. In so far as engagement of persons junior to petitioner mentioned at serial nos. 1 to 25 in
para no. 4 of the claim petition were appointed as per order of Labour Court and at serial nos. 26 &
27 as harness case. On the plea of termination of service of petitioner, respondent specifically
alleges that petitioner had left the job at her own will therefore serving of notice or pay in lieu
thereof was not required. Reiterating its stand respondent has maintained that petitioner had left the
work of her own sweet will and the persons mentioned in para no.4 are stated to have engaged as
per direction of the Labour Court-cum-Industrial Tribunal Dharamshala as harness case. It is also
contended that if petitioner had been terminated in 2004 she would have definitely raised industrial
dispute immediately and that after seven years petitioner is stated to be agitating the matter which is
bad on account of delay and laches. It is also contended that since the services of petitioner had not
been terminated by the respondent, question of issuance of notice or wages in lieu thereof did not
arise and at the same time, there was no necessity for charge-sheet or issuing any notice of
petitioner after her termination. It is contended that petitioner was agriculturist and gainfully
employed and was thus not entitled for back wages.

5. The petitioner filed rejoinder, reiterated her stand as maintained in the claim petition.
Further asserted that provisions of Limitation Act did not eclipse the claim of petitioner in totality
besides allegation of violation of principle of 'Last come First go' was specifically denied.
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6. In order to prove her case, petitioner had examined herself as PW1 tendered/proved her
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, Ex. PW1/B to PW1/L mandays charts of junior
workers and closed evidence. On the other hand, repudiating the evidence led by the petitioner,
respondent examined RW1 Shri Bal Krishan Kapil, the then Executive Engineer, HPPWD Division
Killar as RW1 tendered/proved mandays chart of petitioner Ex. RW1/B, mandays chart of other co-
workers Ex. RW1/C, Ex. RW1/D1 to Ex. RWI1/D21 copy of orders/awards and closed the
evidence.

7. 1 have heard the Id. Authorized Representative of petitioner and 1d. Dy. D.A.
representing respondent, gone through records of the case carefully relevant for disposed of this

case.

8. From the contentions raised, following issues were framed on 17.12.2015 for
determination which are as under :

1.  Whether the industrial dispute raised by petitioner vide demand notice dated
02.02.2012 qua her termination of service during August, 2004 by respondent
suffers from the vice of delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of the services of petitioner by the respondent w.e.f. August,
2004 is/was illegal and unjustified as alleged? ...OPP.

3. If issue no.l or issue no.2 or both are proved in affirmative, to what service
benefits the petitioner is entitled to? ...OPP.

10. Whether the claim petition is not maintainable in the present form as alleged?
.. OPR.

Relief.

9.  For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No.1 : Yes

Issue No.2 : Yes

Issue No.3 : Discussed

Issue No.4 : No

Relief. : Petition is partly allowed awarding compensation Rs.1,00,000/- per

operative part of award.
REASONS FOR FINDINGS
ISSUES NO.1, 2 AND 3

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. Relationship of petitioner having been engaged as daily waged beldar by respondent on
muster roll basis in the month of May, 1994 who continuously worked till 2004 at HPPWD Sub
Division Killar is not in dispute. Admittedly, petitioner was engaged without any written order or
settlement of terms and conditions by the respondent. It is equally not in dispute that no written
order was passed while terminating service of the petitioner as claim of respondent remains that it
had not retrenched petitioner from service who had abandoned the job of her own and used to work
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intermittently as per her own wish and convenience. Admittedly, the reference of appropriate govt.
does not relate to plea of fictional breaks but only with regard to petitioner /s termination from
service. In the backdrop of foregoing admitted facts on record, claim of petitioner requires to be
adjudicated with a view to determine if petitioner is entitled for relief of reinstatement and back
wages along-with seniority and past service benefits and compensation as claimed by him.

12. Stepping into witness box as PW1 has sworn in affidavit Ex. PW1/A reiterating and
reaffirming her pleadings as stipulated in claim petition. In her affidavit she has claimed to have
worked with the respondent/department for more than 160 days in Pangi Sub Division Chamba
District and remained engaged from May, 1994 to August, 2004. She has also stated on oath that no
notice under Section 25-F of the Act was given by the respondent before terminating her service
and at the same time no compensation in lieu thereof notice period was paid to her and thus her
termination was illegal and void entitling petitioner benefit of reinstatement of service with full
back wages and all the other consequential service benefits. The petitioner has further alleged on
oath that respondent/department after terminating her services in August, 2004 by oral order had
engaged several co-workers who were junior to petitioner were retained in service. Not only this,
the persons who were junior to petitioner are stated to have been regularized in service and thus
respondent had not followed the mandate of Sections 25-G and 25-H of the Act which was
obligatory on its part. The case of petitioner also remains that she had served respondent with due
diligence and had spotless service record as respondent/department had never called any
explanation or raised charge-sheet against her but even while retrenching petitioner from service,
no notice was given. The petitioner has also explained reason for not approaching the authorities
under Labour Act and thereafter before this Tribunal, as there existed no road between Chamba
town to Pangi Tehsil till 2012 and petitioner had moved before the Labour Officer raising demand
notice consequent upon which a failure report was submitted and as the Labour Commissioner did
not make reference for industrial dispute raised by petitioner, the petitioner had moved before the
Hon'ble High Court by filing CWP where direction was passed for making reference to the Labour
Court due to which delay had occurred and same was satisfactorily explained.

13. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from her duty as also reflected in mandays chart Ex.
RWI1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after August, 2004. No
reason whatsoever has been assigned for such any action or omission on the part of respondent in
not initiating any departmental proceedings or making correspondence calling upon the petitioner
to join service. This prima facie belies the stand taken by the respondent as abandonment has to be
proved like any other fact in issue. The petitioner, on the other hand, as PW1 in cross-examination
has specifically denied that she used to leave the job in between and attended the work
intermittently rather she has claimed that intermit breaks had been deliberately given to her by the
respondent in the service record of petitioner so that petitioner did not complete 160 days of work
as required for Pangi Tehsil area and also for applicability of Section 25-B of the Act. As such, in
absence of any specific and reliable evidence led by respondent, it would be unsafe to hold that
respondent had established plea of abandonment.

14. A bare glance on the mandays chart Ex. RW1/B would reveal that petitioner had
worked for 163 days in the year 1994, 114 days in 1995, 123 days in 1996, 135 days in 1997, 89
days in 1998, 70 days in 1999, 77 days in 2001, 41 days in 2002, 59 days in 2003 and 30 days in
2004 and thus a total of her service in 1994 to 2004 in 10 years she had worked for 901 days in her
entire service period. Be it noticed that except the years 1195 to 2004 she had worked for more than
160 days and as there is no reference from the Labour Commissioner, Shimla on the point of
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artificial breaks, this court is to confine its findings only with regard to alleged illegal termination.
It is evident from mandays chart Ex. RW1/B that in the year 2004 the petitioner had merely worked
for 30 days and thus immediately in preceding 12 calendar months from the month of termination
of petitioner had not rendered service of 160 days so as to meet requirement of law of having
continuous service of one year and thus it was not at all required from respondent to have issued a
notice envisaged under Section 25-F of the Act. As such, the respondent is held to have not violated
the provisions of Section 25-F of the Act. Ld. Dy. D.A. representing respondent has contended that
in the claim petition Bhag Dei has been shown as daughter of Shri Prem Singh whereas the
mandays chart shows that Bhag Dei as wife of Shri Ram Nath, r/o Village Chhow, P.O. Purthi,
Tehsil Pangi, District Chamba, in mandays chart Ex. RW1/B. Ld. Authorized Representative for
the petitioner on the other hand representing petitioner has contended that as per claim petition the
petitioner was shown unmarried daughter of Shri Prem Singh whereas during the pendency of
claim petition she had got married with Ram Nath. Be it noticed that respondent has failed to
controvert plea of marriage of petitioner during pendency of claim petition and as such, it cannot be
stated that said Bhag Dei is not wife of Shri Ram Nath or that she was not Bhag Dei daughter of
Shri Prem Singh. Thus, Bhag Dei is same person whose service had been terminated by respondent.

15. Ld. Authorized Representative for petitioner has contended with vehemence that large
number of workers who were junior to petitioner had been appointed from 01.8.1997 to 07.9.1999
and these workers have been retained in service and regularized. The grievance of petitioner
remains that principle of 'Last come First go' was not followed as the juniors were retained and
services of petitioner despite being senior was terminated without any valid reason. Ex. PW1/B, Ex.
PWI1/C, Ex. PW1/D are the year-wise mandays of daily waged workers who were junior to the
petitioner and had joined in the year 2000 or thereafter whereas Ex. PW1/E to Ex. PWI1/L are the
mandays chart of other co-workers. All of these co-workers shown in Ex. PW1/C the year-wise
mandays details of workers of Division HPPWD Killar were certainly junior to petitioner who were
given sufficient work existing in those years more than 200 days in a year whereas the petitioner
had been not given muster roll for the whole month. Ex. RW1/C also established that all the co-
workers shown in this document have worked for more than 160 days in most of the years although
they were junior to petitioner. Evidently, there is no iota of evidence of respondent establishing that
petitioner was called upon to join for service at any time after August, 2004 even at the time when
junior persons were reengaged. That being so the respondent had certainly violated the provisions
of Section 25-G of the Act as the juniors workers mentioned in para no.3 of the affidavit were
retained whereas petitioner was senior from these co-workers having joined service in 1994 was
terminated and even thereafter respondent omitted to afford opportunity to petitioner for
reemployment for work which also violates the provisions of Section 25-H of the Act. Ld.
Authorized Representative for petitioner has placed reliance upon judgment of Central Bank of
India vs. S. Satyam, 1996 (5) SCC 419 in which Hon'ble Apex Court has held that for the
applicability of Section 25-G and 25-H of the Act, there was no necessity of claimant/petitioner to
have worked for 240 days as in case of provisions of Section 25-F of the Act.

16. Repudiating claim of petitioner, the respondent, on the other hand, has made futile
attempt to justify engagement of junior workers and their retention in service on the basis of orders
of Labour Court-cum-Industrial Tribunal as well as Hon'ble High Court of H.P. as reflected in Ex.
RWI1/D1 to Ex RW1/D21. These judgments/orders have been gone through which revealed that
respondent had wrongly terminated the services of those claimant/petitioner and for said reasons
they were directed to be reinstated. Thus, plea that persons were directed to be appointed in
pursuance to awards/orders Ext. Rw1/DI1 to Ex. RW1/D21 were primarily on the basis of court
orders would not defeat the claim of the petitioner as status of these person being junior to
petitioner does not get negatived. As such, even when petitioner is proved to have not worked for
more than 160 days in preceding 8 years which entitled her for regularization of her service per
government policy, yet respondent is not absolved from its accountability of provisions of Section
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25-G and 25-H of the Act and as such it is held that respondent had violated the provisions of
Sections 25-G and 25-H of the Industrial Disputes Act.

17. Ld. Authorized Representative for petitioner has contended that after petitioner's
termination in August, 2004, she had remained unemployed and was not earning anything
thereafter as such was entitled for full back wages. Repudiating the arguments of 1d. Authorized
Representative of petitioner, Id. Dy. D.A. for the State has taken this court through cross-
examination of the petitioner who has admitted that she had cultivatable land with her and also
worked a private labourer. Thus, plea of having remained not gainfully employed gets belied
admission of petitioner in cross-examination in which she had maintained that she had been earning
from agricultural land as well as she has been working as daily wager privately. Reliance has been
placed on the judgment of Hon'ble Apex Court North East Karnataka Road Transport Corporation
vs. M. Nagangouda (2007) 10 SCC 765 in which Division Bench comprising of Justice A.R.
Lakshmanan and Justice Altamas Kabir had held that 'term gainfully employment would also
include self employment wherefrom income is generated. It was income either from employment in
an establishment or from self employment merely differentiates the sources from which income is
generated, the end use being the same’. Applying the ratio of judgment of 2007 (supra) to this case
since the petitioner was earning from her agricultural and manual pursuits, the same were sufficient
to maintain her and her family. It is thus held that petitioner was gainfully employed. Be it stated
here that Hon'ble Apex Court in Deepali Gundu Surwase’s case has held that the Labour Court was
not justified in holding that merely because the respondent was receiving agriculture income, she
cannot be treated to be engaged in gainful employment. Since the petitioner had income from
agriculture pursuits for her livelihood it cannot be stated that petitioner was not gainfully employed
and thus would not be entitled full back wages. In view of the forgoing discussion, it is held that the
relationship of workman and employer existed between petitioner and respondent and that
petitioner was illegally retrenched without compliance of Section 25-G and Section 25-H of the Act
although remained gainfully employed after her retrenchment. Thus, applying the ratio of judgment
of Hon'ble Apex Court (2007 supra), it may not be erroneous to hold that petitioner was gainfully
employed and thus would be not entitled for back wages for the period she was out of job on being
terminated by the respondent.

18. Lastly, Ld. Dy. D.A. for State has contended with vehemence that there is inordinate
and explained delay which disentitles petitioner relief claimed for by him. On the other hand, 1d.
Authorized Representative for the petitioner has relied upon the judgment of Hon'ble Apex Court
titled Raghubir Singh vs. General Manager, Haryana Roadways, Hissar reported in 2014 Lab IC
4266 (SC) and the relevant paras of the judgment are produced below for reference:

“12. Therefore, in our considered view, the observations made by this Court in the
Rajasthan State Agriculture Marketing Board case (supra) upon which the learned
Additional Advocate General for the State of Haryana has placed reliance cannot be applied
to the fact situation of the case on hand, for the reason that the Labour Court has
erroneously rejected the reference without judiciously considering all the relevant factors of
the case particularly the points of dispute referred to it and answered the 2nd issue regarding
the reference being barred by limitation but not on the merits of the case. The said decision
has no application to the fact situation and also for the reason the catena of decisions of this
Court referred to supra, wherein this Court has categorically held that the provisions of
Limitation Act under Article 137 has no application to make reference by the appropriate
government to the Labour Court/Industrial Tribunal for adjudication of existing industrial
dispute between workmen and the employer.

13. In the case on hand, no doubt there is a delay in raising the dispute by the appellant;
the Labour Court nevertheless has the power to mould the relief accordingly. At the time of
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adjudication, if the dispute referred to the Labour Court is not adjudicated by it, it does not
mean that the dispute ceases to exist. The appropriate government in exercise of its statutory
power under Section 10(1)(c) of the Act can refer the industrial dispute, between the parties,
at any time, to either the jurisdictional Labour Court/Industrial Tribunal as interpreted by
this Court in the Avon Services case referred to supra. Therefore, the State Government has
rightly exercised its power under Section 10(1)(c) of the Act and referred the points of
dispute to the Labour Court as the same are in accordance with the law laid down by this
Court in Avon Services & Sapan Kumar Pandit cases referred to supra.

14. Further, the workman cannot be denied to seek relief only on the ground of delay in
raising the dispute as held in the case of S.M. Nilajkar & Ors. v. Telecom District Manager,
Karnataka[4] it was held by this Court as follows—

“17. It was submitted on behalf of the respondent that on account of delay in raising the
dispute by the appellants the High Court was justified in denying relief to the appellants.
We cannot agree...... In Ratan Chandra Sammanta and Ors. v. Union of India and Ors.
(supra)1993 AIR SCW 2214, it was held that a casual labourer retrenched by the employer
deprives herself of remedy available in law by delay itself, lapse of time results in losing the
remedy and the right as well. The delay would certainly be fatal if it has resulted in material
evidence relevant to adjudication being lost and rendered not available. However, we do not
think that the delay in the case at hand has been so culpable as to disentitle the appellants
for any relief.....” (Emphasis laid by the Court) In view of the legal principles laid down by
this Court in the above judgment, the reference of the industrial dispute made in the case on
hand by the State Government to the Labour Court to adjudicate the existing industrial
dispute between the parties was made within a reasonable time, considering the
circumstances in which the workman was placed, firstly, as there was a criminal case
pending against her and secondly, the respondent had assured the workman that she would
be reinstated after her acquittal from the criminal case. Moreover, it is reasonable to
adjudicate the industrial dispute in spite of the delay in raising and referring the matter,
since there is no mention of any loss or unavailability of material evidence due to the delay.
Thus, we do not consider the delay in raising the industrial dispute and referring the same to
the Labour Court for adjudication as gravely erroneous and it does not debar the workman
from claiming rightful relief from her employer.

15. In the case of Ajaib Singh v. The Sirhind Co-Operative Marketing Cum-Processing
Service Society Limited & Anr.[5] this Court has opined that relief cannot be denied to the
workman merely on the ground of delay, stating that:—

“10. It follows, therefore, that the provisions of Article 137 of the Schedule to Limitation
Act, 1963 are not applicable to the proceedings under the act and that the relief under it
cannot be denied to the workman merely on the ground of delay. The plea of delay if raised
by the employer is required to be proved as a matter of fact by showing the real prejudice
and not as a merely hypothetical defence. No reference to the labour court can be generally
questioned on the ground of delay alone. Even in a case where the delay in shown to be
existing, the tribunal, labour court or board, dealing with the case can appropriately mould
the relief by declining to grant back wages to the workman till the date she raised the
demand regarding her illegal retrenchment/termination or dismissal. The Court may also in
appropriate cases direct the payment of part of the back wages instead of full back
wages.....” (Emphasis laid by the Court)

16. Hence, we are of the opinion, having regard to the fact and circumstances of the case
that there is no delay or latches on the part of the workman from the date of her acquittal in
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the criminal case. Thereafter, upon failure of the respondent in adhering to the assurance
given to the workman that she would be reinstated after her acquittal from the criminal case,
the workman approached the conciliation officer and the State Government to make a
reference to the Labour Court for adjudication of the dispute with regard to the order of
dismissal passed by the respondent. Keeping in mind the date of acquittal of the appellant
and the date on which she approached the conciliation officer by raising the dispute, since
the respondent had not adhered to its assurance, the State Government had rightly referred
the dispute for its adjudication. Therefore it cannot be said that there was a delay on the part
of the appellant in raising the dispute and getting it referred to the Labour Court by the State
Government.

17. Further, the Labour Court on an erroneous assumption of law framed the additional
issue regarding the limitation in raising the dispute and its reference by the State
Government to the Labour Court. Thus, the Labour Court has ignored the legal principles
laid down by this Court in the cases referred to supra. The award passed by the Labour
Court was accepted erroneously by both the learned single Judge and the Division Bench of
the High Court by dismissing the Civil Writ Petition & the Letters Patent Appeal without
examining the case in its proper perspective, keeping in view the power of the State
Government under Section 10(1)(c) and the object and intendment of the Act. Not
adjudicating the existing industrial dispute on merits between the parties referred to it may
lead to disruption of industrial peace and harmony, which is the foremost important aspect
in Industrial Jurisprudence as the same would affect the public interest at large.

19. Ld. counsel representing respondent department has also contended with vehemence
that claim petition is barred by limitation on account of delay and laches. It has been pointed that
termination of petitioner in this case took place on 2004 and the industrial dispute was raised after
several years of retrenchment. Repudiating the argument by 1d. counsel, 1d. AR for the petitioner
has placed reliance upon judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P. (Bhatag
Ram’s case) in which it has been held that delay in raising dispute may be considered by court at
the time of granting final relief however in various other judgments even longer delay has been
condoned. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007 (HP) 1160,
delay of more than 10 years was condoned besides Hon'ble High Court has held that principle of
Limitation Act is not applicable to the industrial dispute. Similar view was taken by Hon'ble Apex
Court in Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation Act, 1963 did
not apply to the proceeding under the Industrial Disputes Act.

20. Relying upon the aforestated judgment, it has been contended that claim of petitioner
cannot be defeated on the point of delay and laches. Repudiating arguments advanced by ld.
Authorized Representative for petitioner, 1d. Dy. D.A. has placed reliance upon the judgment of
Hon'ble Apex Court titled as Assistant Engineer, Rajasthan State Agriculture Marketing Board,
Sub-Division Kota and Mohan Lal [2013 (139) FLR 125], the relevant para of the judgment are
produced below for reference:

Industrial Disputes Act, 1947-Sections 25-F and 10-Limitation Act, 1963-Section 5-
Industrial dispute-Termination of service-Finding of Lboaur Court that workman had
completed 240 days in calander year and her termination was in violation o section 25-F of
the [.D.Act-Wrokman worked from 1.11.1984 to 17.2.1986 in all 286 days during
employment. her services terminated on 18.2.1986. Industrial dispute raised after 6 years of
termination. Admitted delay of 6 years not kept in view by the Labour Court-Judicial
discretion exercised by the Labour Court flawed and unsustainable. Reinstatement of the
workman not the appropriate relief. In lieu of reinstatement compensation of Rs.one lac
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directed to be paid to the workman by the appellant-employer within six weeks failing
which interest (@ workman 9% p.a. will be payable. [Paras 21 and 22]

Limitation Act, 1963. Section 5-Industrial Disputes Act, 1947- Section 25-F-Termination of
service-Industrial dispute raised after six years-Limitation Act not applicable to reference
made under the I.D. Act-Delay in raising industrial disputes definitely an important
circumstances which the Labour Court must keep in view before granting relief”.

I have gone through the rival contention of the 1d. Authorized Representative as well as 1d.
Dy. D.A. for State. Keeping in view the mandate of Hon'ble Apex Court in various judgments
referred to above it is held that delay in raising industrial dispute is definitely an important
circumstance and court has to keep in mind while exercising discretion. In para nos. 20 and 21 of
judgment 2013 supra has referred to Gitam Singh’s case reported in 2013 (136) FLR 893 (SC)
titled as Assistant Engineer Rajasthan Development Corporation and another vs. Geetam Singh
observing that before exercising its judicial discretion, the Labour Court has to keep in view all
relevant factors including the mode and manner of appointment, nature of employment, length of
service, the ground on which termination has been set aside and the delay in raising industrial
dispute before grant of relief in an industrial dispute. It was observed by the Hon'ble Apex Court in
judgment (2013 supra) before that workman had worked for 286 days and had raised industrial
dispute in 1992 whereas his services have been terminated in 1986 and he raised industrial dispute
after six years. The Hon'ble Apex Court has held that though compensation awarded by Single
Judge of the Hon'ble High Court was too low and liable to be enhanced by the Division Bench but
surely reinstatement of the workman in the facts and circumstances is not the appropriate relief and
thus Hon'ble Apex Court awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum if
the respondent failed to make payment of compensation within six weeks from the date of
judgment. In the case in hand before this court factors which have weighed are that the petitioner in
all remained engaged for about 10 years and actually worked for 901 days as per mandays chart on
record and that the services of petitioner were disengaged in August, 2004 who worked as non
skilled worker and had raised industrial dispute by issuance of demand notice after about 8 years
i.e. demand notice was given on 02.02.2012. It is also pertinent to mention here that petitioner on
the date of filing claim petition was ageing 44 years who has sufficient spell of life to work and
earn her livelihood. Taking into consideration factors mentioned above in pursuance to judgments
of Hon'ble Apex Court petitioner would not be entitled either for reinstatement or for back wages
but compensation a lump-sum would be appropriate relief in view of judgment 2013 (139) FLR 25
(SC). The judgments relied upon by ld. Authorized Representative for petitioner on the matter of
delay and laches is more or less settled law that claim of the petitioner could not be solely declined
on the ground of delay and laches. Similarly, judgment of Hon'ble Apex Court in 2014 titled as
Raghubir Singh’s case also does not come to the rescue of the petitioner as in this judgment also the
Hon'ble Apex Court has reiterated the mandate as given by the Hon'ble Apex Court in previous
judgment in the year 2013 i.e. Assistant Engineer, Rajasthan State Agriculture Marketing Board,
Sub-Division Kota and Mohan Lal’s case. Similar view was reiterated by the Hon'ble Apex Court
in judgment titled as Vice Chancellor, Lucknow University, Lucknow, Uttar Pradesh v. Akhilesh
Kumar Khare & another reported in AIR 2015 SC 3473.

21. In view of foregoing discussion, a lump-sum compensation of Rs.1,00,000/- (Rupees
one lakh only) would be an appropriate relief to which the petitioner is entitled in the facts and
circumstances of the case as stated above. It is further made clear that amount of compensation
shall be paid within four months from the date of Award failing which the petitioner would be
entitled for interest @ 9% per annum from date of Award and its realization. Issues no. 1,2 and 3
are answered accordingly.
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ISSUE NO. 4

22. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

RELIEF

23. As sequel to my findings on foregoing issues, the respondent is hereby directed to pay
the compensation of Rs.1,00,000/- (Rupees one lakh only) to the petitioner in lieu of the
reinstatement in services as well as the other consequential service benefits. Amount of
compensation so awarded shall be paid by the respondent to the petitioner within four months from
today failing which the respondent shall be liable to pay the interest @ 9% per annum on the said
amount from the date of award till the date of its realization. In the peculiar circumstances of the
case, the parties are left to bear their own costs.

24. The reference is answered in the aforesaid terms.

25. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

26. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 29th day of November, 2016.

(K.K. SHARMA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 446/2015
Date of Institution : 29.10.2015
Date of Decision : 29.11.2016

Shri Gian Chand s/o Shri Sham Lal, r/o Village Kuffa, P.O. Killar, Tehsil Pangi, District
Chamba, H.P. ...Petitioner.

Versus

Executive Engineer, [.&P.H/H.P.P.W.D. Division Killar, Tehsil Pangi, District Chamba,
H.P. ...Respondent.
Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner ~ : Sh. O.P. Bhardwaj, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
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AWARD

The reference given below has been received from the appropriate Government for
adjudication :

“Whether the industrial dispute raised by the worker Shri Gian Chand S/O Shri Sham Lal,
R/O Village Kuffa, P.O. Killar, Tehsil Pangi, District Chamba, H.P. before the Executive
Engineer, Killar Division, I.P.H./H.P.P.W.D., Killar (Pangi), District Chamba, H.P. vide
demand notice dated 11-04-2012 regarding his alleged illegal termination of services during
December, 1992 suffers from delay and latches? If not, Whether termination of services of
Shri Gian Chand, S/O Shri Sham Lal, R/O Village Kuffa, P.O. Killar, Tehsil Pangi, District
Chamba, H.P. by the Executive Engineer, Killar Division, I.P.H./H.P.P.W.D., Killar
(Pangi), District Chamba, H.P. during December, 1992 without complying the provisions of
the Industrial Disputes Act, 1947, is legal and justified? If not, what amount of back wages,
seniority, past service benefits and compensation the above aggrieved workman is entitled
to from the above employer?”

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as enumerated in the present claim petition by the petitioner above named
reveal that he had been initially engaged as daily waged beldar on muster roll basis in the year 1985
who continuously worked till October, 1993 with the respondent. Averments made in the petition
further revealed that petitioner had worked for 160 days in each calendar year as the criteria
prescribed for tribal area of Pangi Tehsil District Chamba and became eligible for continuous
service envisaged under statutory provisions of Section 25-B of the Industrial Disputes Act, 1947
(hereinafter referred to as 'the Act' for brevity). Averments made in the petition revealed that the
services of petitioner had interrupted by way of intermittent/artificial breaks given by the
respondent/department deliberately and as such breaks are required to be counted as continuous
services for the purposes of calculation of 160 days so as for the applicability of Section 25-B of
the Act. The grievance of petitioner remains that respondent/department had terminated/disengaged
petitioner from daily wage service orally without issuing any one month notice in writing indicating
the reason for retrenchment besides no retrenchment compensation was paid to petitioner while
respondent had illegally terminated his service. It is contended that respondent had not followed the
provisions of Section 25-F of the Act while disengaging the services of petitioner. It is stated that
petitioner is very poor and no source of income besides after termination of the services of
petitioner, he had approached the respondent time and again but of no avail. Grievance of petitioner
further remains that when the services of petitioner have been terminated, respondent/department
had reengaged number of new workman from time to time and respondent had not followed the
principle of ,,Last come, First go' as envisaged under Section 25-G of the Act. It is further alleged
that respondent/department had continuously retained junior to petitioner and who are still in
service with the respondent namely Mohan Lal who appointed in 1990, Suraj Ram in 1997, Chunku
Ram in 2000, Budhi Ram in 2003 and Dev Raj in 2004. The claimant/petitioner claimed that he had
spotless service record who never been charge-sheeted for any act of indiscipline or negligence or
his conduct and even at the time of verbal termination, no charge-sheet had been served upon him
and the at the same time, no opportunity of hearing had been afforded to him. The petitioner also
alleges that he has remained unemployed ever since his illegal termination from month of October,
1993 till the date of institution of present claim petition who had been nowhere gainfully employed
and was thus entitled for full back wages. Accordingly alleging respondent to have committed
violation of statutory provision of Section 25-F, Section 25-G and Section 25-H of the Industrial
Disputes Act, 1947 and Article 14 and 16 of Constitution of India, the petitioner prays for setting
aside oral order of termination/retrenchment by the respondent in the month of October, 1993. He
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further prayed for reinstatement in service w.e.f. month of October, 1993 along-with back wages,
seniority including continuity in service as petitioner has remained unemployed since the date of
his illegal termination. The petitioner has also prayed that period of intermittent/fictional breaks
given time and again during entire service of petitioner between 1985 to October, 1993 be counted
160 days continuous service and regularization of the service of petitioner w.e.f. 01.01.1996 having
completed 10 years of service and per the policy of HP Govt. in pursuance to law settled by
Hon'ble High Court of H.P. and to any other relief petitioner is entitled.

4. The respondent contested claim petition, filed reply inter-alia taken preliminary
objections of maintainability, claim petition being bad on account of delay and laches. On merits
denied that petitioner had worked for more than 160 days in each calendar year rather clarified by
stating that petitioner was engaged as daily waged beldar in 1989 who remained engaged till 1992
but had worked intermittently as petitioner used to come and attend the work at his own sweet will
and convenience. Relying upon the mandays chart, it has been categorically pleaded by the
respondent that petitioner had not completed 160 days in each calendar year as required for tribal
area of Pangi Tehsil. Allegations of fictional breaks given by respondent to the petitioner have been
denied. In so far as engagement of persons junior to petitioner mentioned in para no. 10 of the
claim petition were appointed as per order of Labour Court and no other juniors to the petitioner
had been retained in service by the respondent. On the plea of termination of service of petitioner,
respondent specifically alleges that petitioner had left the job at his own will therefore serving of
notice or pay in lieu thereof was not required. Reiterating its stand respondent has maintained that
petitioner had left the work of his own sweet will and the persons mentioned in para no.10 are
stated to have engaged as per direction of the Labour Court-cum-Industrial Tribunal Dharamshala
and respondent had not violated the principle of 'Last come, First go'. It is also contended that if
petitioner had been terminated in 1992 he would have definitely raised industrial dispute
immediately and that after seven years petitioner is stated to be agitating the matter which is bad on
account of delay and laches. It is also contended that since the services of petitioner had not been
terminated by the respondent, question of issuance of notice or wages in lieu thereof did not arise
and at the same time, there was no necessity for charge-sheet or issuing any notice of petitioner
after his termination. It is contended that petitioner was agriculturist and gainfully employed and
was thus not entitled for back wages.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.
Further asserted that provisions of Limitation Act did not eclipse the claim of petitioner in totality
besides allegation of violation of principle of 'Last come First go' was specifically denied.

6. In order to prove his case, petitioner had examined himself as PW1 tendered/proved
his affidavit Ex. PW1/A under Order 18 Rule 4 CPC, copy of demand notice dated Ex. PW1/B,
copy of reply to the demand notice Ex. PW1/C, copy of order Ex. PW1/D and closed evidence. On
the other hand, repudiating the evidence led by the petitioner, respondent examined RW1 Shri Bal
Krishan Kapil, the then Executive Engineer, HPPWD Division Killar as RW1 tendered/proved
mandays chart of petitioner Ex. RW1/B, Ex. RW1/C copy of mandays chart of co-workers, Ex.
RW1/D1 to Ex. RW1/D5 copy of orders/awards and closed the evidence.

7. 1 have heard the 1d. counsel of petitioner and 1d. Dy. D.A. representing respondent,
gone through records of the case carefully relevant for disposed of this case.

8. From the contentions raised, following issues were framed on 16.2.2016 for
determination :

1.  Whether the industrial dispute raised by petitioner vide demand notice dated
11.04.2012 qua his termination of service during December, 1992 by respondent
suffers from the vice of delay and laches as alleged? If so, its effect? ...OPP.
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2. Whether termination of services of the petitioner by the respondent during

December, 1992 is/was illegal and unjustified as alleged? ...OPP.
3. If issue no. 2 is proved in affirmative, to what service benefits the petitioner is
entitled to? ...OPP.
4.  Whether the claim petition is not maintainable in the present form as alleged?
...OPR.
Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No.l : Yes

Issue No.2 : Yes

Issue No.3 : Discussed

Issue No.4 : No

Relief. : Petition is partly allowed awarding compensation Rs.70,000/- per

operative part of award.
REASONS FOR FINDINGS
ISSUES NO.1T0 3

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. Relationship of petitioner having been engaged as daily waged beldar by respondent on
muster roll basis in the year 1988 continuously worked till December, 1992 with the respondent is
not in dispute. Admittedly, petitioner was engaged without any written order or settlement of terms
and conditions by the respondent. It is equally not in dispute that no written order was passed while
terminating service of the petitioner as claim of respondent remains that it had not retrenched
petitioner from service who had abandoned the job of his own and used to work intermittently as
per his own wish and convenience. Admittedly, the reference of appropriate govt. does not relate to
plea of fictional breaks but only with regard to petitioner's termination from service. In the
backdrop of foregoing admitted facts on record, claim of petitioner requires to be adjudicated with
a view to determine if petitioner is entitled for relief of reinstatement and back wages along-with
seniority and past service benefits and compensation as claimed by him.

12. Stepping into witness box as PW1 has sworn in affidavit Ex. PW1/A reiterating and
reaffirming his pleadings as stipulated in claim petition. In his affidavit he has claimed to have
worked with the respondent/department for more than 160 days in Pangi Sub Division Chamba
District and remained engaged from 1988 to December, 1992. He has also stated on oath that no
notice under Section 25-F of the Act was given by the respondent before terminating his service
and at the same time no compensation in lieu thereof notice period was paid to him and thus his
termination was illegal and void entitling petitioner benefit of reinstatement of service with full
back wages and all the other consequential service benefits. The petitioner has further alleged on
oath that respondent/department after terminating his services in December, 1992 by oral order had
engaged several co-workers who were junior to petitioner were retained in service. Not only this,
the persons who were junior to petitioner are stated to have been regularized in service and thus
respondent had not followed the mandate of Sections 25-G and 25-H of the Act which was
obligatory on its part. The case of petitioner also remains that he had served respondent with due
diligence and had spotless service record as respondent/department had never called any
explanation or raised charge-sheet against him but even while retrenching petitioner from service,
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no notice was given. The petitioner has also explained reason for not approaching the authorities
under Labour Act and thereafter before this Tribunal, as there existed no road between Chamba
town to Pangi Tehsil till 2012 and petitioner had moved before the Labour Officer raising demand
notice consequent upon which a failure report was submitted and as the Labour Commissioner did
not make reference for industrial dispute raised by petitioner, the petitioner had moved before the
Honllble High Court by filing CWP where direction was passed for making reference to the
Labour Court due to which delay had occurred and same was satisfactorily explained.

13. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from his duty as also reflected in mandays chart Ex.
RW1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after December, 1992.
No reason whatsoever has been assigned for such any action or omission on the part of respondent
in not initiating any departmental proceedings or making correspondence calling upon the
petitioner to join service. This prima facie belies the stand taken by the respondent as abandonment
has to be proved like any other fact in issue. The petitioner, on the other hand, as PW1 in cross-
examination has specifically denied that he used to leave the job in between and attended the work
intermittently rather he has claimed that intermit breaks had been deliberately given to him by the
respondent in the service record of petitioner so that petitioner did not complete 160 days of work
as required for Pangi Tehsil area and also for applicability of Section 25-B of the Act. As such, in
absence of any specific and reliable evidence led by respondent, it would be unsafe to hold that
respondent had established plea of abandonment.

14. A bare glance on the mandays chart Ex. RW1/B would reveal that petitioner had
worked for 134 days in the year 1988, 122 days in 1989, 270 days in 1990, 154 days in 1991 and
214 days in 1992 and thus a total of his service in 1988 to 1992 in 5 years he had worked for 8§94
days in his entire service period. Be it noticed that except the years 1988 and 1989 petitioner had
worked for more than 160 days and as there is no reference from the Labour Commissioner, Shimla
on the point of artificial breaks, this court is to confine its findings only with regard to alleged
illegal termination. It is evident from mandays chart Ex. RW1/B which shows that in the year 1992
the petitioner had worked for 214 days and thus immediately in preceding 12 calendar months from
the month of termination of petitioner had rendered service of 160 days so as to meet requirement
of law of having continuous service of one year and thus it was required from respondent to have
issued a notice envisaged under Section 25-F of the Act but the respondent had not done the same.
As such, the respondent is held to have violated the provisions of Section 25-F of the Act.

15. Ld. counsel for petitioner has contended with vehemence that large number of workers
who were junior to petitioner had been appointed and these workers have been retained in service
and regularized. The grievance of petitioner remains that principle of 'Last come First go' was not
followed as the juniors were retained and services of petitioner despite being senior was terminated
without any valid reason. Ex. RW1/C is the year-wise mandays of daily waged workers who were
junior to the petitioner and had joined in the year 1997 or thereafter. All of these co-workers shown
in Ex. RW1/C the year-wise mandays details of workers of Division HPPWD Killar were certainly
junior to petitioner who were given sufficient work existing in those years more than 200 days in a
year whereas the petitioner had been not given muster roll for the whole month. Ex. RW1/C also
established that all the co-workers shown in this document have worked for more than 160 days in
most of the years although they were junior to petitioner. Evidently, there is no iota of evidence of
respondent establishing that petitioner was called upon to join for service at any time after
December, 1992 even at the time when junior persons were reengaged. That being so the
respondent had certainly violated the provisions of Section 25-G of the Act as the juniors workers
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mentioned in para no.10 of the affidavit were retained whereas petitioner was senior from these co-
workers having joined service in 1988 was terminated and even thereafter respondent omitted to
afford opportunity to petitioner for reemployment for work which also violates the provisions of
Section 25-H of the Act. Ld. counsel for petitioner has placed reliance upon judgment of Central
Bank of India vs. S. Satyam, 1996 (5) SCC 419 in which Hon'ble Apex Court has held that for the
applicability of Section 25-G and 25-H of the Act, there was no necessity of claimant/petitioner to
have worked for 240 days as in case of provisions of Section 25-F of the Act.

16. Repudiating claim of petitioner, the respondent, on the other hand, has made futile
attempt to justify engagement of junior workers and their retention in service on the basis of orders
of Labour Court-cum-Industrial Tribunal as well as Hon'ble High Court of H.P. as reflected in Ex.
RWI1/C1 to Ex RWI1/CS5. These judgments/orders have been gone through which revealed that
respondent had wrongly terminated the services of those claimant/petitioner and for said reasons
they were directed to be reinstated. Thus, plea that persons were directed to be appointed in
pursuance to awards/orders Ext. Rw1/D1 to Ex. RW1/D5 were primarily on the basis of court
orders would not defeat the claim of the petitioner as status of these person being junior to
petitioner does not get negatived. As such, even when petitioner is proved to have not worked for
more than 160 days in preceding 8 years which entitled him for regularization of his service per
government policy, yet respondent is not absolved from its accountability of provisions of Section
25-G and 25-H of the Act and as such it is held that respondent had violated the provisions of
Sections 25-G and 25-H of the Industrial Disputes Act.

17. Ld. counsel for petitioner has contended that after petitioner's termination in
December, 1992, he had remained unemployed and was not earning anything thereafter as such was
entitled for full back wages. Repudiating the arguments of 1d. counsel of petitioner, Id. Dy. D.A. for
the State has taken this court through cross-examination of the petitioner who has admitted that he
had cultivatable land with him and also worked a private labourer. Thus, plea of having remained
not gainfully employed gets belied admission of petitioner in cross-examination in which he had
maintained that he had been earning from agricultural land as well as he has been working as daily
wager privately. Reliance has been placed on the judgment of Hon'ble Apex Court North East
Karnataka Road Transport Corporation vs. M. Nagangouda (2007) 10 SCC 765 in which Division
Bench comprising of Justice A.R. Lakshmanan and Justice Altamas Kabir had held that 'term
gainfully employment would also include self employment wherefrom income is generated. It was
income either from employment in an establishment or from self employment merely differentiates
the sources from which income is generated, the end use being the same’. Applying the ratio of
judgment of 2007 (supra) to this case since the petitioner was earning from his agricultural and
manual pursuits, the same were sufficient to maintain him and his family. It is thus held that
petitioner was gainfully employed. Be it stated here that Hon'ble Apex Court in Deepali Gundu
Surwase’s case has held that the Labour Court was not justified in holding that merely because the
respondent was receiving agriculture income, he cannot be treated to be engaged in gainful
employment. Since the petitioner had income from agriculture pursuits for his livelihood it cannot
be stated that petitioner was not gainfully employed and thus would not be entitled full back wages.
In view of the forgoing discussion, it is held that the relationship of workman and employer existed
between petitioner and respondent and that petitioner was illegally retrenched without compliance
of Section 25-G and Section 25-H of the Act although remained gainfully employed after his
retrenchment. Thus, applying the ratio of judgment of Hon'ble Apex Court (2007 supra), it may not
be erroneous to hold that petitioner was gainfully employed and thus would be not entitled for back
wages for the period he was out of job on being terminated by the respondent.

18. Lastly, Ld. Dy. D.A. for State has contended with vehemence that there is inordinate
and explained delay which disentitles petiticonr relief claimed for by him. On the other hand, 1d.
counsel for the petitioner has relied upon the judgment of Hon'ble Apex Court titled Raghubir
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Singh vs. General Manager, Haryana Roadways, Hissar reported in 2014 Lab IC 4266 (SC) and the
relevant paras of the judgment are produced below for reference :

“12. Therefore, in our considered view, the observations made by this Court in the
Rajasthan State Agriculture Marketing Board case (supra) upon which the learned
Additional Advocate General for the State of Haryana has placed reliance cannot be applied
to the fact situation of the case on hand, for the reason that the Labour Court has
erroneously rejected the reference without judiciously considering all the relevant factors of
the case particularly the points of dispute referred to it and answered the 2nd issue regarding
the reference being barred by limitation but not on the merits of the case. The said decision
has no application to the fact situation and also for the reason the catena of decisions of this
Court referred to supra, wherein this Court has categorically held that the provisions of
Limitation Act under Article 137 has no application to make reference by the appropriate
government to the Labour Court/Industrial Tribunal for adjudication of existing industrial
dispute between workmen and the employer.

13. In the case on hand, no doubt there is a delay in raising the dispute by the appellant;
the Labour Court nevertheless has the power to mould the relief accordingly. At the time of
adjudication, if the dispute referred to the Labour Court is not adjudicated by it, it does not
mean that the dispute ceases to exist. The appropriate government in exercise of its statutory
power under Section 10(1)(c) of the Act can refer the industrial dispute, between the parties,
at any time, to either the jurisdictional Labour Court/Industrial Tribunal as interpreted by
this Court in the Avon Services case referred to supra. Therefore, the State Government has
rightly exercised its power under Section 10(1)(c) of the Act and referred the points of
dispute to the Labour Court as the same are in accordance with the law laid down by this
Court in Avon Services & Sapan Kumar Pandit cases referred to supra.

14. Further, the workman cannot be denied to seek relief only on the ground of delay in
raising the dispute as held in the case of S.M. Nilajkar & Ors. v. Telecom District Manager,
Karnataka[4] it was held by this Court as follows—

“17. It was submitted on behalf of the respondent that on account of delay in raising the
dispute by the appellants the High Court was justified in denying relief to the appellants. We cannot
agree...... In Ratan Chandra Sammanta and Ors. v. Union of India and Ors. (supra)1993 AIR SCW
2214, it was held that a casual labourer retrenched by the employer deprives himself of remedy
available in law by delay itself, lapse of time results in losing the remedy and the right as well. The
delay would certainly be fatal if it has resulted in material evidence relevant to adjudication being
lost and rendered not available. However, we do not think that the delay in the case at hand has
been so culpable as to disentitle the appellants for any relief.....” (Emphasis laid by the Court) In
view of the legal principles laid down by this Court in the above judgment, the reference of the
industrial dispute made in the case on hand by the State Government to the Labour Court to
adjudicate the existing industrial dispute between the parties was made within a reasonable time,
considering the circumstances in which the workman was placed, firstly, as there was a criminal
case pending against his and secondly, the respondent had assured the workman that he would be
reinstated after his acquittal from the criminal case. Moreover, it is reasonable to adjudicate the
industrial dispute in spite of the delay in raising and referring the matter, since there is no mention
of any loss or unavailability of material evidence due to the delay. Thus, we do not consider the
delay in raising the industrial dispute and referring the same to the Labour Court for adjudication as
gravely erroneous and it does not debar the workman from claiming rightful relief from his
employer.

15. In the case of Ajaib Singh v. The Sirhind Co-Operative Marketing Cum-Processing
Service Society Limited & Anr.[5] this Court has opined that relief cannot be denied to the
workman merely on the ground of delay, stating that:—
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“10. It follows, therefore, that the provisions of Article 137 of the Schedule to Limitation
Act, 1963 are not applicable to the proceedings under the act and that the relief under it
cannot be denied to the workman merely on the ground of delay. The plea of delay if raised
by the employer is required to be proved as a matter of fact by showing the real prejudice
and not as a merely hypothetical defence. No reference to the labour court can be generally
questioned on the ground of delay alone. Even in a case where the delay in shown to be
existing, the tribunal, labour court or board, dealing with the case can appropriately mould
the relief by declining to grant back wages to the workman till the date he raised the
demand regarding his illegal retrenchment/termination or dismissal. The Court may also in
appropriate cases direct the payment of part of the back wages instead of full back
wages.....” (Emphasis laid by the Court)

16. Hence, we are of the opinion, having regard to the fact and circumstances of the case
that there is no delay or latches on the part of the workman from the date of his acquittal in
the criminal case. Thereafter, upon failure of the respondent in adhering to the assurance
given to the workman that he would be reinstated after his acquittal from the criminal case,
the workman approached the conciliation officer and the State Government to make a
reference to the Labour Court for adjudication of the dispute with regard to the order of
dismissal passed by the respondent. Keeping in mind the date of acquittal of the appellant
and the date on which he approached the conciliation officer by raising the dispute, since
the respondent had not adhered to its assurance, the State Government had rightly referred
the dispute for its adjudication. Therefore it cannot be said that there was a delay on the part
of the appellant in raising the dispute and getting it referred to the Labour Court by the State
Government.

17. Further, the Labour Court on an erroneous assumption of law framed the additional
issue regarding the limitation in raising the dispute and its reference by the State
Government to the Labour Court. Thus, the Labour Court has ignored the legal principles
laid down by this Court in the cases referred to supra. The award passed by the Labour
Court was accepted erroneously by both the learned single Judge and the Division Bench of
the High Court by dismissing the Civil Writ Petition & the Letters Patent Appeal without
examining the case in its proper perspective, keeping in view the power of the State
Government under Section 10(1)(c) and the object and intendment of the Act. Not
adjudicating the existing industrial dispute on merits between the parties referred to it may
lead to disruption of industrial peace and harmony, which is the foremost important aspect
in Industrial Jurisprudence as the same would affect the public interest at large.

19. Ld. Dy. D.A. representing respondent department has also contended with vehemence
that claim petition is barred by limitation on account of delay and laches. It has been pointed that
termination of petitioner in this case took place on 1992 and the industrial dispute was raised after
several years of retrenchment. Repudiating the argument by 1d. counsel, 1d. AR for the petitioner
has placed reliance upon judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P. (Bhatag
Ram’s case) in which it has been held that delay in raising dispute may be considered by court at
the time of granting final relief however in various other judgments even longer delay has been
condoned. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007 (HP) 1160,
delay of more than 10 years was condoned besides Hon'ble High Court has held that principle of
Limitation Act is not applicable to the industrial dispute. Similar view was taken by Hon'ble Apex
Court in Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation Act, 1963 did
not apply to the proceeding under the Industrial Disputes Act.

20. Relying upon the aforestated judgment, it has been contended that claim of petitioner
cannot be defeated on the point of delay and laches. Repudiating arguments advanced by Id.
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counsel for petitioner, 1d. Dy. D.A. has placed reliance upon the judgment of Hon'ble Apex Court
titled as Assistant Engineer, Rajasthan State Agriculture Marketing Board, Sub-Division Kota and
Mohan Lal [2013 (139) FLR 125], the relevant para of the judgment are produced below for
reference :

Industrial Disputes Act, 1947-Sections 25-F and 10-Limitation Act, 1963-Section 5-
Industrial dispute-Termination of service-Finding of Lboaur Court that workman had
completed 240 days in calander year and her termination was in violation o section 25-F of
the [.D.Act-Wrokman worked from 1.11.1984 to 17.2.1986 in all 286 days during
employment. her services terminated on 18.2.1986. Industrial dispute raised after 6 years of
termination. Admitted delay of 6 years not kept in view by the Labour Court-Judicial
discretion exercised by the Labour Court flawed and unsustainable. Reinstatement of the
workman not the appropriate relief. In lieu of reinstatement compensation of Rs.one lac
directed to be paid to the workman by the appellant-employer within six weeks failing
which interest (@ workman 9% p.a. will be payable. [Paras 21 and 22]

Limitation Act, 1963. Section 5-Industrial Disputes Act, 1947-Section 25-F-Termination of
service-Industrial dispute raised after six years-Limitation Act not applicable to reference
made under the I.D. Act-Delay in raising industrial disputes definitely an important
circumstances which the Labour Court must keep in view before granting relief”.

21. Repudiating the arguments by Id. Dy. D.A. for the State, Id. counsel for
claimant/petitioner has relied upon the judgment of Hon'ble Apex Court in case titled as Tapash
Kumar Paul vs. BSNL & another reported in AIR 2015 SC 357 wherein Hon'ble Court held that a
Court may pass an order of reinstatement by awarding compensation but the same has to be based
on justifiable grounds. In this judgment, it was held that compensation can be granted in a situation
where the industry is closed or that employees has superannuated or going to retire shortly and no
period is left to his credit or where workman has been rendered in capacitated to discharge duties
cannot be reinstated and/or fourthly when he has lost confidence of the management to discharge
duties. It was observed that there may be appropriate cases on facts which may justify substituting
an order of reinstatement by award of compensation but that has to be supported by some legal and
justifiable reasons indicating why the reinstatement should be followed to be substituted by award
of compensation. Ld. counsel for the petitioner with the aid of above-said judgment had argued that
there are only four situations when a worker may be awarded compensation instead of
reinstatement but the judgment has certainly not been correctly appreciated by 1d. counsel as this
judgment postulates probable four situations which are illustrate in nature where compensation may
be awarded instead of reinstatement but that does not mean that except the four grounds, no other
ground would be appropriate for awarding compensation. In the case in hand before this court, it
has come that petitioner had abandoned the job who did not report for duty for several years and
later gave notice requesting for joining of duties but the conditions in para no.5 of judgment (2015
supra) even if not met requirement, cannot be a ground to reinstate the petitioner and it is only
compensation which would be appropriate relief. Ld. counsel for the petitioner has relied upon the
judgment of Hon'be Apex Court titled as Deepali Gundu Surwase vs. Kranti Junior Adhyapak
Mahavidyalaya (D.Ed.) and Ors. reported in AIR 2014 SC (Supp) 121, Raghubir Singh vs. General
Manager, Haryana Roadways, Hissar reported in 2014(3) Apex Court Judgments 652. I have gone
through these judgments and of view that they don't come to rescue the petitioner on point of
reinstatement instead of compensation. Ld. Dy. D.A. for State on the other hand has relied upon the
judgment of Hon'ble Apex Court in Vice Chancellor, Lucknow University, Lucknow, Uttar Pradesh
v. Akhilesh Kumar Khare & another reported in AIR 2015 SC 3473. It has been contended that
engagement of claimant/petitioner in this case was not through regular mode of recruitment and
applying the ratio of this judgment AIR 2015 SC supra, claim of petitioner for reinstatement can be
negated and thus compensation would be sufficient for redressal of grievance of the
claimant/petitioner. Similarly, in 2016 (1) Him. L.R. 502 titled as State of Himachal Pradesh and
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another vs. Chaman Singh relied by Id. AR for petitioner interpretation of Section 137 of
Limitation Act was involved which provides that Article 137 of Limitation Act did not apply to
industrial disputes. In 2014 (3) Apex Court Judgment 652 (SC) similar view was reiterated which
clearly mandates that claimant/petitioner cannot be denied relief sought for merely on the ground of
delay and laches. That being so, the law remains as it was that ground of delay and laches,
claimant/petitioner cannot be denied relief rather the court has to consider various aspects before
moulding relief and the case in hand it would not be erroneous to mention here that the
claimant/petitioner can be reasonably indemnified by ordering compensation and not by
reinstatement. In so far as judgment of AIR 2015 SC 1373 titled as Mackinon Machenize &
Company Ltd. vs. Mackinon Employees Union is concerned, the Hon'ble Apex Court has held on
closure of unit of company principle of 'Last come First go' was not followed which violated
Section 25-G of Industrial Disputes Act and retrenchment was held illegal entitling petitioner for
retrenchment compensation. Since the facts of case of Mackinon Machenize’s case are different
from case in hand as in former closure of unit of company was involved whereas in case in hand
before this court, there is no closure of company rather it is the department of HPPWD which had
engaged petitioner without following of the procedure although subject to funds and availability of
work but in the case in hand petitioner had abandoned the job who never reported for duty. As
such, when there is no closure of any unit by respondent which the petitioner was engaged,
judgment of Mackinon Machenize cannot be made applicable.

22. After hearing the rival contentions of the parties and case law relied by them, it can be
safely concluded that delay in raising industrial dispute is certainly important aspect/circumstance
which court has to keep in mind while exercising discretion. In para nos. 20 and 21 of the judgment
as referred to in this case reported in 2013 (136) FLR 893 (SC) titled as Assistant Engineer
Rajasthan Development Corporation and another vs. Geetam Singh provides that before exercising
its judicial discretion, the Labour Court or Tribunal has to keep in mind all relevant factors
including the mode and manner of appointment, nature of employment, length of service, the
ground on which termination has been set aside and delay in raising industrial dispute before grant
of relief. It was observed by the Hon'ble Apex Court in judgment (2013 supra) before that workman
had worked for 286 days and had raised industrial dispute in 1992 whereas her services have been
terminated in 1986 and he raised industrial dispute after six years. The Hon'ble Apex Court has
held that though compensation awarded by Single Judge of the Hon'ble High Court was too low
and liable to be enhanced by the Division Bench but surely reinstatement of the workman in the
facts and circumstances is not the appropriate relief and thus Hon'ble Apex Court awarded a lump-
sum of Rs.1 lakh along-with interest @ 9% per annum if the respondent failed to make payment of
compensation within six weeks from the date of judgment. In the case in hand before this court
factors which have weighed are that the petitioner in all remained engaged for about 5 years and
actually worked for 894 days as per mandays chart on record and that the services of petitioner
were disengaged in December, 1992 who worked as non skilled worker and had raised industrial
dispute by issuance of demand notice after about nineteen years. Taking into consideration factors
mentioned above in pursuance to judgments of Hon'ble Apex Court referred to above, petitioner
would not be entitled either for reinstatement or for back wages but a lump-sum compensation
would be appropriate relief in view of judgment 2013 (139) FLR 25 (SC). The judgments relied
upon by 1d. counsel for petitioner on the matter of delay and laches is more or less settled law that
claim of the petitioner could not be solely declined on the ground of delay and laches. Similarly,
judgment of Hon'ble Apex Court in 2014 titled as Raghubir Singh’s case also does not come to the
rescue of the petitioner as in this judgment also the Hon'ble Apex Court has reiterated the mandate
as given by the Hon'ble Apex Court in previous judgment in the year 2013 i.e. Assistant Engineer,
Rajasthan State Agriculture Marketing Board, Sub-Division Kota and Mohan Lal’s case. I have
gone through these judgments which are not attracted in this present case as this court not declining
relief to the petitioner on the ground of limitation rather on the basis of guidelines of Hon'ble Apex
Court laid down in judgment of 2013.
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23. In view of foregoing discussion, a lump-sum compensation of Rs.70,000/- (Rupees
seventy thousand only) would be an appropriate relief to which the petitioner is entitled in the facts
and circumstances of the case as stated above. It is further made clear that amount of compensation
shall be paid within four months from the date of Award failing which the petitioner would be
entitled for interest @ 9% per annum from date of Award till its realization. Issues no. 1 to 3 are
answered accordingly.

ISSUE NO.4

24. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

RELIEF

25. As sequel to my findings on foregoing issues, the respondent is hereby directed to pay
the compensation of Rs.70,000/- (Rupees seventy thousand only) to the petitioner in lieu of the
reinstatement in services as well as the other consequential service benefits. Amount of
compensation so awarded will be paid by the respondent to the petitioner within four months from
today failing which the respondent shall be liable to pay the interest @ 9% per annum on the said
amount from the date of award till the date of its realization. In the peculiar circumstances of the
case, the parties are left to bear their own costs.

26. The reference is answered in the aforesaid terms.

27. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

28. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 29th day of November, 2016.

(K.K. SHARMA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 174/2015
Date of Institution : 04.04.2015
Date of Decision : 29.11.2016

Shri Thanu Lal s/o Shri Thungu Ram, /o Village and Post Office Rei, Tehsil Pangi, District
Chamba, H.P. ...Petitioner.
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Versus

Executive Engineer, H.P.P.W.D. Division Killar, Tehsil Pangi, District Chamba, H.P.
...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner : Sh. Rajeev Dharmani, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication :

“Whether the industrial dispute raised by the worker Shri Thanu Lal S/O Shri Thungu Ram,
R/O Village and P.O. Rei, Tehsil Pangi, District Chamba, H.P. before the Executive
Engineer H.P.P.W.D. Division, Killar, Tehsil Pangi, District Chamba, H.P. vide demand
notice dated 18.08.2010 regarding his alleged illegal termination of service w.e.f.
September, 2005 suffers from delay and latches? If not, Whether termination of the service
of Shri Thanu Lal S/O Shri Thungu Ram, R/O Village and P.O. Rei, Tehsil Pangi, District
Chamba, H.P. by the Executive Engineer, H.P.P.W.D. Division, Killar, Tehsil Pangi,
District Chamba, H.P. w.e.f. September, 2005 without complying the provisions of the
Industrial Disputes Act, 1947, is legal and justified? If not, what amount of back wages,
seniority, past service benefits and compensation the above aggrieved workman is entitled
to from the above employer?”

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts leading to institution of the present claim petition by the petitioner above
named reveal that he had been initially engaged as daily waged beldar on muster roll basis in the
month of May, 1992 who continuously worked till September, 2005 with the respondent/
department. Averments made in the petition further revealed that petitioner had worked for 160
days in each calendar year as prescribed for tribal area of Pangi Tehsil District Chamba and became
eligible for continuous service envisaged under statutory provisions of Section 25-B of the
Industrial Disputes Act, 1947 (hereinafter referred to as 'the Act' for brevity). Averments made in
the petition revealed that the services of petitioner had interrupted by way of intermittent/artificial
breaks given by the respondent/department deliberately and as such breaks are required to be
counted as continuous services for the purposes of calculation of 160 days so as for the
applicability of Section 25-B of the Act. The grievance of petitioner remains that respondent/
department had terminated/disengaged petitioner from daily wage service in the end of September,
2005 by an oral order without any reason whereas several other co-workers who were junior to
petitioner had been retained on muster roll and thus the action of respondent/department was stated
to be unjustified and malafide. It is alleged that seniority list of daily wage workers working under
the respondent had not been circulated till termination/retrenchment of the petitioner and while
retrenching the services of petitioner, even principle of 'Last come First go' had not been followed
by the department/respondent. The petitioner has named 27 persons who were junior to petitioner
and joined service from 1st August, 1997 to 1st September, 2007. In the end of month of
September, 2005 when the services of petitioner were terminated by way of oral order, he was not
served with one month notice of retrenchment and at the same time one month's wages in lieu of
notice period had also not been paid to him and for said reason termination of the services of
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petitioner was prima facie illegal and unwarranted. The claimant/petitioner claimed that he had
spotless service record who never been charge-sheeted for any act of indiscipline or negligence or
his conduct and even at the time of verbal termination, no charge-sheet had been served upon him
and the at the same time, no opportunity of hearing had been afforded to him. The petitioner also
alleges that he has remained unemployed ever since his illegal termination from month of
September, 2005 till the date of institution of present claim petition who had been nowhere
gainfully employed and was thus entitled for full back wages. Accordingly alleging respondent to
have committed violation of statutory provision of Section 25-F, Section 25-G and Section 25-H of
the Industrial Disputes Act, 1947 and Article 14 and 16 of Constitution of India, the petitioner
prays for setting aside oral order of termination/retrenchment by the respondent in the month of
September, 2005. He further prayed for reinstatement in service w.e.f. month of September, 2005
along-with back wages, seniority including continuity in service as petitioner has remained
unemployed since the date of his illegal termination. The petitioner has also prayed that period of
intermittent/fictional breaks given time and again during entire service of petitioner between 1992
to September, 2005 be counted 160 days continuous service and regularization of the service of
petitioner w.e.f. 01.01.2000 having completed 8 years of service and per the policy of HP Govt. in
pursuance to judgment of Hon'ble Apex Court titled as Rakesh Kumar vs. State of H.P. and to any
other relief petitioner is entitled.

4. The respondent contested claim petition, filed reply inter-alia taken preliminary
objections of maintainability, claim petition being bad on account of delay and laches. On merits
denied that petitioner had worked for more than 160 days in each calendar year rather clarified by
stating that petitioner was engaged as daily waged beldar in 1992 who remained engaged till 2003
but had worked intermittently as petitioner used to come and attend the work at his own sweet will
and convenience. Relying upon the mandays chart, it has been categorically pleaded by the
respondent that petitioner had not completed 160 days in each calendar year as required for tribal
area of Pangi Tehsil. Allegations of fictional breaks given by respondent to the petitioner have been
denied. In so far as engagement of persons junior to petitioner mentioned at serial nos. 1 to 24 & 26
in para no. 4 of the claim petition were appointed as per order of Labour Court and at serial nos. 25
& 27 as harness case. On the plea of termination of service of petitioner, respondent specifically
alleges that petitioner had left the job at his own will therefore serving of notice or pay in lieu
thereof was not required. Reiterating its stand respondent has maintained that petitioner had left the
work of his own sweet will and the persons mentioned in para no.7 are stated to have engaged as
per direction of the Labour Court-cum-Industrial Tribunal Dharamshala as harness case. It is also
contended that if petitioner had been terminated in 2003 he would have definitely raised industrial
dispute immediately and that after ten years petitioner is stated to be agitating the matter which is
bad on account of delay and laches. It is also contended that since the services of petitioner had not
been terminated by the respondent, question of issuance of notice or wages in lieu thereof did not
arise and at the same time, there was no necessity for charge-sheet or issuing any notice of
petitioner after his termination. It is contended that petitioner was agriculturist and gainfully
employed and was thus not entitled for back wages.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.
Further asserted that provisions of Limitation Act did not eclipse the claim of petitioner in totality
besides allegation of violation of principle of 'Last come First go' was specifically denied.

6. In order to prove his case, petitioner had examined himself as PW1 tendered/proved
his affidavit Ex. PW1/A under Order 18 Rule 4 CPC, Ex. PW1/B to PW1/M mandays charts of
junior workers and closed evidence. On the other hand, repudiating the evidence led by the
petitioner, respondent examined RW1 Shri Bal Krishan Kapil, the then Executive Engineer,
HPPWD Division Killar as RWI1 tendered/proved mandays chart of petitioner Ex. RW1/B,
mandays chart of other co-workers Ex. RWI1/C, Ex. RWI1/D1 to Ex. RWI1/D21 copy of
orders/awards and closed the evidence.
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7. 1 have heard the Id. Authorized Representative of petitioner and 1d. Dy. D.A.
representing respondent, gone through records of the case carefully relevant for disposed of this
case.

8. From the contentions raised, following issues were framed on 12.1.2016 for
determination :

1.  Whether the industrial dispute raised by petitioner vide demand notice dated

18.8.2010 qua his termination of service during September, 2005 by respondent

suffers from vice of delay and laches as alleged? If so, its effect? ... OPP.

2. Whether termination of the services of petitioner by the respondent during
September, 2005 is/was illegal and unjustified as alleged? ...OPP.

9. If issue no.l or issue no. 2 or both are proved in affirmative, to what service
benefits the petitioner is entitled to? ...OPP.

10. Whether the claim petition is not maintainable in the present form as alleged?
.. OPR.

Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No.l : Discussed

Issue No.2 : No

Issue No.3 : No

Issue No.4 : Yes

Relief. : Claim petition dismissed per operative part of the Award.
REASONS FOR FINDINGS

ISSUES NO.1TO 4

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. Stepping into witness box as PW1 petitioner has proved on record his affidavit Ex.
PWI/A stipulating therein that he had worked on muster roll on daily wage basis beldar without
any appointment letter from May, 1992 till September, 2005 and in between services of petitioner
had been engaged and reengaged by giving fictional breaks so that he did not complete 160 days
preceding 12 months as well as for regularization of his services. Before accepting the statement
made by the petitioner, it would relevant to refer to mandays chart prepared by Executive Engineer,
Killar Division, HPPWD Killar (Pangi) which shows that petitioner had worked from 1992 to 2003.
A bare glance at the mandays chart would reveal that petitioner had worked for 96 days in the year
2003 and prior to it 79 days in the year 2002 but he had not continuously worked for 160 days as in
the year 2003 he had worked for 96 days. In the months of July, August, September and October,
2002 he was reengaged for period of 79 days i.e. 31 days in August, 25 days in September and 23
days in October in the year 2002. This evidence goes to show that the petitioner had not factually
worked continuously for 160 days as claimed by him. Contrary to the claim of the petitioner as well
as his affidavit Ex. PW1/A showed that petitioner had worked from 1992 to 200 and the reference
received from appropriate government shows that petitioner had worked till September, 2005
which contradictory to claim of petitioner. If the petitioner had worked till 2005 how could he be
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shown to have worked till 2003 which falsified plea of petitioner and for said reason, the reference
is answered in negative because petitioner till the date of order of petition had not prayed for
issuance for corrigendum and appears to be working till 2003 and not 2005. Consequently, this
court cannot go beyond the terms of reference. Delay of seven years in filing the demand notice
cannot be stated to be fatal so as to negate the claim of petitioner in view of various judgments of
Hon'ble Apex Court in which it has been held that delay in raising demand notice would not affect
the right of compensation as this court has to look into merits of this case. Since mandays chart Ex.
RW1/B manifestly shows that petitioner had not worked for 160 days in preceding 12 months from
date of his termination and thus there was no requirement of issuance of any notice envisaged under
Section 25-F of the Industrial Disputes Act at the same time there is no iota of evidence on list of
seniority in favour of petiitoner. Accordingly, it is held that there is no violation of Section 25-F of
the Industrial Disputes Act more particularly provisions of Section 25-B of the Industrial Disputes
Act was not attracted in this case. Similarly, provisions of Sections 25-F of the Industrial Disputes
Act, could not be stated to have been violated as it has not been proved by the petitioner.

12. Ld. Dy. D.A. for respondent has pointed out that petitioner has claimed to have worked
till 2003 and his plea gets falsified from mandays chart Ex. RW1/B. He has also contended that
there could not be explanation of delay as the petitioner continued to work much after 2003. As
such, no conclusion can be drawn for holding delay and laches rather petitioner is held to have
worked much after 2003 and that his claim that notice for termination was issued much late is of no
consequence on the merits of case and for similar reasons, petition is held to be not maintainable.
Issue no.l is decided as discussed, issues no.2 and 3 are answered negative and issue no.4 is
answered in affirmative in favour of respondent and against the petitioner.

RELIEF

13. As a sequel to my findings on foregoing issues, the instant claim petition is dismissed.
In the peculiar circumstances of the case, the parties are left to bear their own costs.

14. The reference is answered in the aforesaid terms.

15. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

16. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 29th day of November, 2016.

(K.K. SHARMA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 77/2015
Date of Institution : 25.02.2015
Date of Decision : 29.11.2016

Shri Dev Raj s/o Shri Roshan Lal, r/o Village Tundru, P.O. Killar, Tehsil Pangi, District
Chamba, H.P. ... Petitioner.



7922 RIS, feAMIel Yagl, 28 BRavl, 2017 /9 WIH, 1938

Versus

Executive Engineer, H.P.P.W.D. Division Killar, Tehsil Pangi, District Chamba, H.P.
...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner : Sh. Gaurav Sharma, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication :

“Whether the industrial dispute raised by the worker Shri Dev Raj S/O Shri Roshan Lal,
R/O Village Tundru, P.O. Killar, Tehsil Pangi, District Chamba, H.P. before the Executive
Engineer, Killar Division, H.P.P.W.D. Killar, Tehsil Pangi, District Chamba, H.P. vide
demand notice dated nil (received in Labour Office Chamba dated on 25.05.2012) regarding
his alleged illegal termination of service during June, 2004 suffers from delay and latches?
If not, Whether termination of the services of Shri Dev Raj S/O Shri Roshan Lal, R/O
Village Tundru, P.O. Killar, Tehsil Pangi, District Chamba, H.P. by the Executive Engineer,
Killar Division, H.P.P.W.D. Killar, Tehsil Pangi, District Chamba, H.P. during June, 2004
without complying the provisions of the Industrial Disputes Act, 1947, is legal and
justified? If not, what amount of back wages, seniority, past service benefits and
compensation the above aggrieved workman is entitled to from the above employer?”’

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as enumerated in the present claim petition by the petitioner above named
revealed that he had been initially engaged as daily paid beldar in IPH Department Pangi in the
year 2001 and worked till the year 2004. Averments made in the petition further revealed that Pangi
is a tribal and snow bound area and no effective work was available with the respondent w.e.f.
November to May but the petitioner had worked for maximum days and the services of petitioner
were dispensed with in the year 2004 without any reason and prior notice and no procedure had
been followed by the respondent/department. It is alleged that petitioner had worked for maximum
days during the months as per availability of work and petitioner is entitled for regularization as per
policy of the government and law laid down by the Hon'ble Apex Court as well as the Hon'ble High
Court of Himachal Pradesh. It is contended that respondent had not followed the provisions of
Section 25-F of the Industrial Disputes Act, 1947 (hereinafter referred to as 'the Act' for brevity)
while disengaging the services of petitioner. The grievance of petitioner further remains that when
the services of petitioner had been terminated, respondent/department had reengaged persons junior
to the petitioner and respondent had not followed the principle of 'Last come, First go' envisaged
under Section 25-G of the Act. It is stated that petitioner belongs to BPL family and completed 35
years of age and he has no source of income besides after termination of the services of petitioner,
he had approached the respondent time and again but of no avail. He prayed for reinstatement in
service along-with back wages, and other consequential service benefits.

4. The respondent contested claim petition, filed reply inter-alia taken preliminary
objections of maintainability, claim petition being bad on account of delay and laches. On merits
denied that petitioner had worked for more than 160 days in each calendar year rather clarified by
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stating that petitioner was engaged as daily waged beldar in 2001who remained engaged till 2004
but had worked intermittently as petitioner used to come and attend the work at his own sweet will
and convenience. Relying upon the mandays chart, it has been categorically pleaded by the
respondent that petitioner had not completed 160 days in each calendar year as required for tribal
area of Pangi Tehsil. It is contended that the services of petitioner had not been terminated by the
respondent but petitioner left the job of his own will. It is stated that the petitioner had not
completed 160 days of continuous service in each calendar year and he did not fulfill the criteria as
envisaged under Section 25-B of the Act and also petitioner did not complete criteria for
regularization as petitioner had not worked for 160 days in each calendar year. It is denied that
respondent had never violated the provisions of Section 25-G of the Act. On the plea of termination
of service of petitioner, respondent specifically alleges that petitioner had left the job at his own
will therefore serving of notice or pay in lieu thereof was not required. It is also contended that if
petitioner had been terminated in 2004 he would have definitely raised industrial dispute
immediately and that after eight years petitioner is stated to be agitating the matter which is bad on
account of delay and laches. It is also contended that since the services of petitioner had not been
terminated by the respondent, question of issuance of notice or wages in lieu thereof did not arise
and at the same time, there was no necessity for charge-sheet or issuing any notice of petitioner
after his termination. It is contended that petitioner was agriculturist and gainfully employed and
was thus not entitled for back wages.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. In order to prove his case, petitioner had examined himself as PW1 tendered/proved
his affidavit Ex. PW1/A under Order 18 Rule 4 CPC and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Bal Krishan Kapil,
the then Executive Engineer, HPPWD Division Killar as RW1 tendered/proved mandays chart of
petitioner Ex. RW1/B and closed the evidence.

7. 1 have heard the 1d. counsel of petitioner and ld. Dy. D.A. representing respondent,
gone through records of the case carefully relevant for disposed of this case.

8. From the contentions raised, following issues were framed on 15.1.2016 for
determination :

1. Whether the industrial dispute raised by petitioner vide demand notice dated nil
qua his termination of service during June, 2004 by respondent suffers from the
vice of delay and laches as alleged? If so, its effect? ... OPP.

2. Whether termination of services of the petitioner by the respondent during June,
2004 is/was illegal and unjustified as alleged? ...OPP.

3. If issue no. 2 is proved in affirmative, to what service benefits the petitioner is
entitled to? ...OPP.

4. Whether the claim petition is not maintainable in the present form as alleged?
...OPR.

Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No.l : Yes
Issue No.2 : Yes
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Issue No.3 : Discussed
Issue No.4 : No
Relief. : Petition is partly allowed awarding compensation Rs.50,000/- per

operative part of award.
REASONS FOR FINDINGS
ISSUES NO.1T0 3

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. Relationship of petitioner having been engaged as daily waged beldar by respondent on
muster roll basis in the year 2001 continuously worked till 2004 with the respondent is not in
dispute. Admittedly, petitioner was engaged without any written order or settlement of terms and
conditions by the respondent. It is equally not in dispute that no written order was passed while
terminating service of the petitioner as claim of respondent remains that it had not retrenched
petitioner from service who had abandoned the job of his own and used to work intermittently as
per his own wish and convenience. Admittedly, the reference of appropriate govt. does not relate to
plea of fictional breaks but only with regard to petitioner's termination from service. In the
backdrop of foregoing admitted facts on record, claim of petitioner requires to be adjudicated with
a view to determine if petitioner is entitled for relief of reinstatement and back wages along-with
seniority and past service benefits and compensation as claimed by him.

12. Stepping into witness box as PW1 has sworn in affidavit Ex. PW1/A reiterating and
reaffirming his pleadings as stipulated in claim petition. In his affidavit he has claimed to have
worked with the respondent/department for more than 160 days and remained engaged from 2001
to May, 2004. He has also stated on oath that no notice under Section 25-F of the Act was given by
the respondent before terminating his service and at the same time no compensation in lieu thereof
notice period was paid to him and thus his termination was illegal and void entitling petitioner
benefit of reinstatement of service with full back wages and all the other consequential service
benefits. The petitioner has further alleged on oath that respondent/department after terminating his
services in June, 2004 by oral order had engaged several co-workers who were junior to petitioner
were retained in service. Not only this, the persons who were junior to petitioner are stated to have
been regularized in service and thus respondent had not followed the mandate of Sections 25-G and
25-H of the Act which was obligatory on its part. The case of petitioner also remains that he had
served respondent with due diligence and had spotless service record as respondent/department had
never called any explanation or raised charge-sheet against him but even while retrenching
petitioner from service, no notice was given. The petitioner has also explained reason for not
approaching the authorities under Labour Act and thereafter before this Tribunal and petitioner had
moved before the Labour Officer raising demand notice consequent upon which a failure report
was submitted and as the Labour Commissioner did not make reference for industrial dispute raised
by petitioner, the petitioner had moved before the Hon'ble High Court by filing CWP where
direction was passed for making reference to the Labour Court due to which delay had occurred
and same was satisfactorily explained.

13. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from his duty as also reflected in mandays chart Ex.
RW1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after June, 2004. No
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reason whatsoever has been assigned for such any action or omission on the part of respondent in
not initiating any departmental proceedings or making correspondence calling upon the petitioner
to join service. This prima facie belies the stand taken by the respondent as abandonment has to be
proved like any other fact in issue. The petitioner, on the other hand, as PW1 in cross-examination
has specifically denied that he used to leave the job in between and attended the work intermittently
rather he has claimed that intermit breaks had been deliberately given to him by the respondent in
the service record of petitioner so that petitioner did not complete 160 days of work as required for
Pangi Tehsil area and also for applicability of Section 25-B of the Act. As such, in absence of any
specific and reliable evidence led by respondent, it would be unsafe to hold that respondent had
established plea of abandonment.

14. A bare glance on the mandays chart Ex. RW1/B would reveal that petitioner had
worked for 97 days in the year 2001, 93 days in 2002, 152 days in 2002 and 90 days in 2004 and
thus a total of his service in 2001 to 2004 in 4 years he had worked for 432 days in his entire
service period. Thus, this court is to confine its findings only with regard to alleged illegal
termination. It is evident from mandays chart Ex. RW1/B that in the year 2004 the petitioner had
merely worked for 90 and in the year 2003 petitioner had worked for 152 days and thus
immediately in preceding 12 calendar months from the date of termination of services of petitioner,
he had rendered service of 160 days and petitioner had fulfilled the criteria so as to meet
requirement of law of having continuous service of one year and thus it was at all required from
respondent to have issued a notice envisaged under Section 25-F of the Act. As such, the
respondent is held to have violated the provisions of Section 25-F of the Act.

15. Ld. counsel for petitioner has contended that after petitioner's termination in June,
2004, he had remained unemployed and was not earning anything thereafter as such was entitled
for full back wages. Repudiating the arguments of 1d. counsel of petitioner, 1d. Dy. D.A. for the
State has taken this court through cross-examination of the petitioner who has admitted that he had
cultivatable land with him and also worked a private labourer. Thus, plea of having remained not
gainfully employed gets belied admission of petitioner in cross-examination in which he had
maintained that he had been earning from agricultural land as well as he has been working as daily
wager privately. Reliance has been placed on the judgment of Hon'ble Apex Court North East
Karnataka Road Transport Corporation vs. M. Nagangouda (2007) 10 SCC 765 in which Division
Bench comprising of Justice A.R. Lakshmanan and Justice Altamas Kabir had held that 'term
gainfully employment would also include self employment wherefrom income is generated. It was
income either from employment in an establishment or from self employment merely differentiates
the sources from which income is generated, the end use being the same’. Applying the ratio of
judgment of 2007 (supra) to this case since the petitioner was earning from his agricultural and
manual pursuits, the same were sufficient to maintain him and his family. It is thus held that
petitioner was gainfully employed. Be it stated here that Hon'ble Apex Court in Deepali Gundu
Surwase’s case has held that the Labour Court was not justified in holding that merely because the
respondent was receiving agriculture income, he cannot be treated to be engaged in gainful
employment. Since the petitioner had income from agriculture pursuits for his livelihood it cannot
be stated that petitioner was not gainfully employed and thus would not be entitled full back wages.
In view of the forgoing discussion, it is held that the relationship of workman and employer existed
between petitioner and respondent and that petitioner was illegally retrenched without compliance
of Section 25-G and Section 25-H of the Act although remained gainfully employed after his
retrenchment. Thus, applying the ratio of judgment of Hon'ble Apex Court (2007 supra), it may not
be erroneous to hold that petitioner was gainfully employed and thus would be not entitled for back
wages for the period he was out of job on being terminated by the respondent.

16. Lastly, Ld. Dy. D.A. for State has contended with vehemence that there is inordinate
and explained delay which disentitles petiticonr relief claimed for by him. On the other hand, 1d.
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counsel for the petitioner has relied upon the judgment of Hon'ble Apex Court titled Raghubir
Singh vs. General Manager, Haryana Roadways, Hissar reported in 2014 Lab IC 4266 (SC) and the
relevant paras of the judgment are produced below for reference:

“12. Therefore, in our considered view, the observations made by this Court in the
Rajasthan State Agriculture Marketing Board case (supra) upon which the learned
Additional Advocate General for the State of Haryana has placed reliance cannot be applied
to the fact situation of the case on hand, for the reason that the Labour Court has
erroneously rejected the reference without judiciously considering all the relevant factors of
the case particularly the points of dispute referred to it and answered the 2nd issue regarding
the reference being barred by limitation but not on the merits of the case. The said decision
has no application to the fact situation and also for the reason the catena of decisions of this
Court referred to supra, wherein this Court has categorically held that the provisions of
Limitation Act under Article 137 has no application to make reference by the appropriate
government to the Labour Court/Industrial Tribunal for adjudication of existing industrial
dispute between workmen and the employer.

13. In the case on hand, no doubt there is a delay in raising the dispute by the appellant;
the Labour Court nevertheless has the power to mould the relief accordingly. At the time of
adjudication, if the dispute referred to the Labour Court is not adjudicated by it, it does not
mean that the dispute ceases to exist. The appropriate government in exercise of its statutory
power under Section 10(1)(c) of the Act can refer the industrial dispute, between the parties,
at any time, to either the jurisdictional Labour Court/Industrial Tribunal as interpreted by
this Court in the Avon Services case referred to supra. Therefore, the State Government has
rightly exercised its power under Section 10(1)(c) of the Act and referred the points of
dispute to the Labour Court as the same are in accordance with the law laid down by this
Court in Avon Services & Sapan Kumar Pandit cases referred to supra.

14. Further, the workman cannot be denied to seek relief only on the ground of delay in
raising the dispute as held in the case of S.M. Nilajkar & Ors. v. Telecom District Manager,
Karnataka[4] it was held by this Court as follows—

“17. It was submitted on behalf of the respondent that on account of delay in raising the
dispute by the appellants the High Court was justified in denying relief to the appellants.
We cannot agree...... In Ratan Chandra Sammanta and Ors. v. Union of India and Ors.
(supra)1993 AIR SCW 2214, it was held that a casual labourer retrenched by the employer
deprives himself of remedy available in law by delay itself, lapse of time results in losing
the remedy and the right as well. The delay would certainly be fatal if it has resulted in
material evidence relevant to adjudication being lost and rendered not available. However,
we do not think that the delay in the case at hand has been so culpable as to disentitle the
appellants for any relief.....” (Emphasis laid by the Court) In view of the legal principles laid
down by this Court in the above judgment, the reference of the industrial dispute made in
the case on hand by the State Government to the Labour Court to adjudicate the existing
industrial dispute between the parties was made within a reasonable time, considering the
circumstances in which the workman was placed, firstly, as there was a criminal case
pending against his and secondly, the respondent had assured the workman that he would be
reinstated after his acquittal from the criminal case. Moreover, it is reasonable to adjudicate
the industrial dispute in spite of the delay in raising and referring the matter, since there is
no mention of any loss or unavailability of material evidence due to the delay. Thus, we do
not consider the delay in raising the industrial dispute and referring the same to the Labour
Court for adjudication as gravely erroneous and it does not debar the workman from
claiming rightful relief from his employer.
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15. In the case of Ajaib Singh v. The Sirhind Co-Operative Marketing Cum- Processing
Service Society Limited & Anr.[5] this Court has opined that relief cannot be denied to the
workman merely on the ground of delay, stating that:—

“10. It follows, therefore, that the provisions of Article 137 of the Schedule to Limitation
Act, 1963 are not applicable to the proceedings under the act and that the relief under it
cannot be denied to the workman merely on the ground of delay. The plea of delay if raised
by the employer is required to be proved as a matter of fact by showing the real prejudice
and not as a merely hypothetical defence. No reference to the labour court can be generally
questioned on the ground of delay alone. Even in a case where the delay in shown to be
existing, the tribunal, labour court or board, dealing with the case can appropriately mould
the relief by declining to grant back wages to the workman till the date he raised the
demand regarding his illegal retrenchment/termination or dismissal. The Court may also in
appropriate cases direct the payment of part of the back wages instead of full back
wages.....” (Emphasis laid by the Court)

16. Hence, we are of the opinion, having regard to the fact and circumstances of the case
that there is no delay or latches on the part of the workman from the date of his acquittal in
the criminal case. Thereafter, upon failure of the respondent in adhering to the assurance
given to the workman that he would be reinstated after his acquittal from the criminal case,
the workman approached the conciliation officer and the State Government to make a
reference to the Labour Court for adjudication of the dispute with regard to the order of
dismissal passed by the respondent. Keeping in mind the date of acquittal of the appellant
and the date on which he approached the conciliation officer by raising the dispute, since
the respondent had not adhered to its assurance, the State Government had rightly referred
the dispute for its adjudication. Therefore it cannot be said that there was a delay on the part
of the appellant in raising the dispute and getting it referred to the Labour Court by the State
Government.

17.  Further, the Labour Court on an erroneous assumption of law framed the additional
issue regarding the limitation in raising the dispute and its reference by the State
Government to the Labour Court. Thus, the Labour Court has ignored the legal principles
laid down by this Court in the cases referred to supra. The award passed by the Labour
Court was accepted erroneously by both the learned single Judge and the Division Bench of
the High Court by dismissing the Civil Writ Petition & the Letters Patent Appeal without
examining the case in its proper perspective, keeping in view the power of the State
Government under Section 10(1)(c) and the object and intendment of the Act. Not
adjudicating the existing industrial dispute on merits between the parties referred to it may
lead to disruption of industrial peace and harmony, which is the foremost important aspect
in Industrial Jurisprudence as the same would affect the public interest at large.

17. Ld. Dy. D.A. representing respondent department has also contended with
vehemence that claim petition is barred by limitation on account of delay and laches. It has been
pointed that termination of petitioner in this case took place on 2004 and the industrial dispute was
raised after several years of retrenchment. Repudiating the argument by 1d. counsel, Id. AR for the
petitioner has placed reliance upon judgment reported in 2007 LHLJ 903 Hon’ble High Court of
H.P. (Bhatag Ram’s case) in which it has been held that delay in raising dispute may be considered
by court at the time of granting final relief however in various other judgments even longer delay
has been condoned. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007
(HP) 1160, delay of more than 10 years was condoned besides Hon'ble High Court has held that
principle of Limitation Act is not applicable to the industrial dispute. Similar view was taken by
Hon'ble Apex Court in Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society
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Limited and Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation
Act, 1963 did not apply to the proceeding under the Industrial Disputes Act.

18. Relying upon the aforestated judgment, it has been contended that claim of petitioner
cannot be defeated on the point of delay and laches. Repudiating arguments advanced by ld.
counsel for petitioner, 1d. Dy. D.A. has placed reliance upon the judgment of Hon'ble Apex Court
titled as Assistant Engineer, Rajasthan State Agriculture Marketing Board, Sub-Division Kota and
Mohan Lal [2013 (139) FLR 125], the relevant para of the judgment are produced below for
reference :

Industrial Disputes Act, 1947-Sections 25-F and 10-Limitation Act, 1963-Section 5-
Industrial dispute-Termination of service-Finding of Lboaur Court that workman had
completed 240 days in calander year and her termination was in violation o section 25-F of
the [.D.Act-Wrokman worked from 1.11.1984 to 17.2.1986 in all 286 days during
employment. her services terminated on 18.2.1986. Industrial dispute raised after 6 years of
termination. Admitted delay of 6 years not kept in view by the Labour Court- Judicial
discretion exercised by the Labour Court flawed and unsustainable. Reinstatement of the
workman not the appropriate relief. In lieu of reinstatement compensation of Rs.one lac
directed to be paid to the workman by the appellant-employer within six weeks failing
which interest (@ workman 9% p.a. will be payable. [Paras 21 and 22]

Limitation Act, 1963. Section 5-Industrial Disputes Act, 1947-Section 25-F-Termination of
service- Industrial dispute raised after six years-Limitation Act not applicable to reference
made under the [.D. Act-Delay in raising industrial disputes definitely an important
circumstances which the Labour Court must keep in view before granting relief”.

19. Repudiating the arguments by Id. Dy. D.A. for the State, ld. counsel for
claimant/petitioner has relied upon the judgment of Hon'ble Apex Court in case titled as Tapash
Kumar Paul vs. BSNL & another reported in AIR 2015 SC 357 wherein Hon'ble Court held that a
Court may pass an order of reinstatement by awarding compensation but the same has to be based
on justifiable grounds. In this judgment, it was held that compensation can be granted in a situation
where the industry is closed or that employees has superannuated or going to retire shortly and no
period is left to his credit or where workman has been rendered in capacitated to discharge duties
cannot be reinstated and/or fourthly when he has lost confidence of the management to discharge
duties. It was observed that there may be appropriate cases on facts which may justify substituting
an order of reinstatement by award of compensation but that has to be supported by some legal and
justifiable reasons indicating why the reinstatement should be followed to be substituted by award
of compensation. Ld. counsel for the petitioner with the aid of above-said judgment had argued that
there are only four situations when a worker may be awarded compensation instead of
reinstatement but the judgment has certainly not been correctly appreciated by Id. counsel as this
judgment postulates probable four situations which are illustrate in nature where compensation may
be awarded instead of reinstatement but that does not mean that except the four grounds, no other
ground would be appropriate for awarding compensation. In the case in hand before this court, it
has come that petitioner had abandoned the job who did not report for duty for several years and
later gave notice requesting for joining of duties but the conditions in para no.5 of judgment (2015
supra) even if not met requirement, cannot be a ground to reinstate the petitioner and it is only
compensation which would be appropriate relief. Ld. counsel for the petitioner has relied upon the
judgment of Hon'be Apex Court titled as Deepali Gundu Surwase vs. Kranti Junior Adhyapak
Mahavidyalaya (D.Ed.) and Ors. reported in AIR 2014 SC (Supp) 121, Raghubir Singh vs. General
Manager, Haryana Roadways, Hissar reported in 2014(3) Apex Court Judgments 652. I have gone
through these judgments and of view that they don't come to rescue the petitioner on point of
reinstatement instead of compensation. Ld. Dy. D.A. for State on the other hand has relied upon the
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judgment of Hon'ble Apex Court in Vice Chancellor, Lucknow University, Lucknow, Uttar Pradesh
v. Akhilesh Kumar Khare & another reported in AIR 2015 SC 3473. It has been contended that
engagement of claimant/petitioner in this case was not through regular mode of recruitment and
applying the ratio of this judgment AIR 2015 SC supra, claim of petitioner for reinstatement can be
negated and thus compensation would be sufficient for redressal of grievance of the
claimant/petitioner. Similarly, in 2016 (1) Him. L.R. 502 titled as State of Himachal Pradesh and
another vs. Chaman Singh relied by ld. AR for petitioner interpretation of Section 137 of
Limitation Act was involved which provides that Article 137 of Limitation Act did not apply to
industrial disputes. In 2014 (3) Apex Court Judgment 652 (SC) similar view was reiterated which
clearly mandates that claimant/petitioner cannot be denied relief sought for merely on the ground of
delay and laches. That being so, the law remains as it was that ground of delay and laches,
claimant/petitioner cannot be denied relief rather the court has to consider various aspects before
moulding relief and the case in hand it would not be erroneous to mention here that the
claimant/petitioner can be reasonably indemnified by ordering compensation and not by
reinstatement. In so far as judgment of AIR 2015 SC 1373 titled as Mackinon Machenize &
Company Ltd. vs. Mackinon Employees Union is concerned, the Hon'ble Apex Court has held on
closure of unit of company principle of 'Last come First go' was not followed which violated
Section 25-G of Industrial Disputes Act and retrenchment was held illegal entitling petitioner for
retrenchment compensation. Since the facts of case of Mackinon Machenize’s case are different
from case in hand as in former closure of unit of company was involved whereas in case in hand
before this court, there is no closure of company rather it is the department of HPPWD which had
engaged petitioner without following of the procedure although subject to funds and availability of
work but in the case in hand petitioner had abandoned the job who never reported for duty. As
such, when there is no closure of any unit by respondent which the petitioner was engaged,
judgment of Mackinon Machenize cannot be made applicable.

20. After hearing the rival contentions of the parties and case law relied by them, it can be
safely concluded that delay in raising industrial dispute is certainly important aspect/circumstance
which court has to keep in mind while exercising discretion. In para nos. 20 and 21 of the judgment
as referred to in this case reported in 2013 (136) FLR 893 (SC) titled as Assistant Engineer
Rajasthan Development Corporation and another vs. Geetam Singh provides that before exercising
its judicial discretion, the Labour Court or Tribunal has to keep in mind all relevant factors
including the mode and manner of appointment, nature of employment, length of service, the
ground on which termination has been set aside and delay in raising industrial dispute before grant
of relief. It was observed by the Hon'ble Apex Court in judgment (2013 supra) before that workman
had worked for 286 days and had raised industrial dispute in 1992 whereas her services have been
terminated in 1986 and she raised industrial dispute after six years. The Hon'ble Apex Court has
held that though compensation awarded by Single Judge of the Hon'ble High Court was too low
and liable to be enhanced by the Division Bench but surely reinstatement of the workman in the
facts and circumstances is not the appropriate relief and thus Hon'ble Apex Court awarded a lump-
sum of Rs.1 lakh along-with interest @ 9% per annum if the respondent failed to make payment of
compensation within six weeks from the date of judgment. In the case in hand before this court
factors which have weighed are that the petitioner in all remained engaged for about 4 years and
actually worked for 432 days as per mandays chart on record and that the services of petitioner
were disengaged in June, 2004 who worked as non skilled worker and had raised industrial dispute
by issuance of demand notice after about eight years. Taking into consideration factors mentioned
above in pursuance to judgments of Hon'ble Apex Court referred to above, petitioner would not be
entitled either for reinstatement or for back wages but a lump-sum compensation would be
appropriate relief in view of judgment 2013 (139) FLR 25 (SC). The judgments relied upon by Id.
counsel for petitioner on the matter of delay and laches is more or less settled law that claim of the
petitioner could not be solely declined on the ground of delay and laches. Similarly, judgment of
Hon'ble Apex Court in 2014 titled as Raghubir Singh’s case also does not come to the rescue of the
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petitioner as in this judgment also the Hon'ble Apex Court has reiterated the mandate as given by
the Hon'ble Apex Court in previous judgment in the year 2013 i.e. Assistant Engineer, Rajasthan
State Agriculture Marketing Board, Sub-Division Kota and Mohan Lal’s case. I have gone through
these judgments which are not attracted in this present case as this court not declining relief to the
petitioner on the ground of limitation rather on the basis of guidelines of Hon'ble Apex Court laid
down in judgment of 2013.

23. In view of foregoing discussion, a lump-sum compensation of Rs.50,000/- (Rupees
fifty thousand only) would be an appropriate relief to which the petitioner is entitled in the facts
and circumstances of the case as stated above. It is further made clear that amount of compensation
shall be paid within four months from the date of Award failing which the petitioner would be
entitled for interest @ 9% per annum from date of Award till its realization. Issues no. 1 to 3 are
answered accordingly.

ISSUE NO.4

21. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

RELIEF

22. As sequel to my findings on foregoing issues, the respondent is hereby directed to pay
the compensation of Rs.50,000/- (Rupees fifty thousand only) to the petitioner in lieu of the
reinstatement in services as well as the other consequential service benefits. Amount of
compensation so awarded will be paid by the respondent to the petitioner within four months from
today failing which the respondent shall be liable to pay the interest @ 9% per annum on the said
amount from the date of award till the date of its realization. In the peculiar circumstances of the
case, the parties are left to bear their own costs.

23. The reference is answered in the aforesaid terms.

24. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

25. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 29th day of November, 2016.

(K.K. SHARMA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 36/2014
Date of Institution : 23.01.2014
Date of Decision : 29.11.2016

Smt. Shubha Rani w/o Shri Avtar Singh, r/o Village and Post Office Jalgran Tabba, Tehsil
& District Una, H.P. ...Petitioner.

Versus

The Managing Director/Employer, M/S Sazler Electronics Limited, V.P.O. Behdala, Una-
Chandigarh Road, Rakkar Colony, Tehsil and District Una, H.P. ...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner : Sh. R.K. Singh Parmar, AR
For the Respondent : Sh. Himanshu Mishra, Adv.

AWARD

The reference given below has been received from the appropriate Government for
adjudication :

“Whether termination of the services of Smt. Shubha Rani W/O Shri Avtar Singh, R/O
V.P.O. Jalgran Tabba, Tehsil & District Una, H.P. w.e.f. 12-08-2012 by the Managing
Director/ Employer, M/S Sazler Electronics Limited, V.P.O. Behdala, Una-Chandigarh
Road, Rakkar Colony, Tehsil and District Una, H.P., without complying with the provisions
of the Industrial Disputes Act, 1947, is legal and justified? If not, what amount of back
wages, seniority, past service benefits and compensation the above worker is entitled to
from the above employer?”

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as set up in the claim petition revealed that the services of petitioner who
was working as operator in the assembly plant of the respondent company had been terminated on
12.8.2012. It is alleged that petitioner was engaged on 11.8.2006 as operator who continuously
rendered service till her termination and during this period petitioner had worked for 240 days in
each year. The grievance of petitioner remains that no charge sheet or show cause notice or
personal hearing had been given and her service had been terminated arbitrarily in whimsical
manner. It is alleged that it was necessary for the respondent company to have issued one month's
notice in advance before termination or pay wages in lieu thereof and thus the termination is prima
facie in violation of the provisions of Section 25-F of the Industrial Disputes Act, 1947 (hereinafter
referred to as 'the Act' for brevity). Similarly, petitioner has also not been paid compensation under
Section 25-F(b) of the Act as compensation had neither been paid nor tendered making termination
prima facie illegal. The action of the respondent/management in terminating service of petitioner as
stated above is stated to be unfair labour practice. It also remains the case of petitioner that after her
termination from service by respondent, the petitioner has remained unemployed throughout and
accordingly, award is prayed to have been passed in favour of petitioner for reinstatement with full
back wages and to any other relief petitioner is found entitled.
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4. The respondent company contested claim petition, filed reply inter-alia taken
preliminary objections of maintainability, suppression of material facts that petitioner herself had
absented from 16.12.2012 to 30.12.2012 and on 1.10.2013 respondent had sent a written letter vide
which legitimate dues of petitioner were disbursed. On merits admitted that petitioner was engaged
as Assembler in the Assembly/Packing Department from 11.8.2006 however denied that all
remaining allegations as set up in the claim petition. It is alleged the behaviour of petitioner was
indifferent in the factory and there were several complaints from co-workers regarding her
misbehaviour and show cause notice was stated to have been served upon her on 6.8.2012 when she
committed misconduct during working hours. It is alleged that after receiving show cause notice,
petitioner at 3:30 PM on 11.8.2012 came to the office of Assistant Manager (Unit Incharge) and in
the presence of co-workers, she misbehaved when again show cause notice was issued on
11.8.2012 calling upon her to explain her conduct. It is alleged that instead of filing reply to the
show cause notice, petitioner started remaining absent from duty without intimation. It is also
alleged that after show cause notice, petitioner threatened the Assistant Manager (Unit Inchart) of
respondent company on 15.9.2012 through mobile n0.9882151195 that she would commit suicide
as her husband was torturing her on the incident of petitioner's misconduct in the factory
whereupon a complaint was preferred to SHO Una about the act and conduct of petitioner and
thereafter compromise had taken place between the parties at Police Station on 19.9.2012. On
merits also it has been emphatically denied that services of petitioner were terminated rather she
had resigned from job and she had taken all the dues which were paid to her vide cheque
n0.085772000000722 dated 20.12.2013 and said amount was also withdrawn by petitioner and
nothing remains to be paid to her after resignation. It also remains the case of the respondent
company that after she had obtained experience certificate from respondent, she had joined at
Ranger Breweries Limited, Industrial Area, Mehatpur, Una Himachal Pradesh. The petition is
accordingly, sought to be dismissed.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.
On merits, admitted that she resigned from job but the same was obtained under pressure.

6. In order to prove her case, petitioner had examined herself as PW1 tendered/proved her
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, copy of compromise Ex. PW1/B and closed
evidence. On the other hand, repudiating the evidence led by the petitioner, respondent examined
RWI1 Shri K. Pazhanivel alias Palani Plant Manager of the respondent company proved/tendered
his affidavit Ex. RW1/A, Ex. RW1/B copy of bank statement and closed the evidence.

7. 1 have heard the 1d. counsel of petitioner and 1d. Dy. D.A. representing respondent,
gone through records of the case carefully relevant for disposed of this case.

8. From the contentions raised, following issues were framed on 24.2.2015 for
determination :

1. Whether the termination of the services of the petitioner by the respondent w.e.f.
12.8.2012 is/was improper and unjustified as alleged? ...OPP.

2. If issue no.l is proved in affirmative to what service benefits the petitioner is
entitled to? ... OPP.

3. Whether the claim petition is not maintainable in the present form? ...OPR.

4.  Whether the petitioner has suppressed the true and material facts from the Court
as alleged. If so, its effect? ...OPR.
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5. Whether the petitioner has not approched the Court with clean hands as alleged. If
so, its effect? ...OPR.

Relief.

9.  For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No. 1 : No
Issue No.2 : Discussed
Issue No.3 : Yes
Issue No.4 : Yes
Issue No.5 : Yes
Relief. Claim petition dismissed per operative part of the Award.
REASONS FOR FINDINGS
ISSUES NO.1 AND 2

10. Both these issues have been taken up together for discussion being interconnected
which can be disposed of simultaneously without repetition of evidence.

11. Admittedly, petitioner was employed by the respondent on 11.8.2006 as operator at the
Assembly Plant of respondent company. It is also not in dispute that petitioner had continued to
work till 12.8.2012. Stepping into witness box as PW1, petitioner has maintained that she had
worked for more than 240 days in each year and her termination without any notice or
compensation which was required to be paid under Section 25-F of the Act clearly vitiated the right
of petitioner. In her affidavit Ex. PW1/A, petitioner has stated that petitioner had worked for more
240 days in each year preceding her date of actual termination. She has also maintained that no
show cause notice was to be given to her prior to her termination. At the same time, no charge sheet
is stated to have been issued. On the contrary, the claim of respondent remains that the petitioner of
her own had voluntarily resigned after understanding consequences tendered resignation and
received her all dues in full and final settlement. As such, it would be relevant to consider rival
contentions of the parties on merits.

12. Cross-examination of petitioner clearly revealed that respondent company had
paid Rs.8,748/- by crossed cheque issued to her from which had been received also by her. She has
shown ignorance if an amount was credited in her bank account but from the statement of bank
account Ex. RWI1/B it is revealed that abovesaid was deposited and disbursed to petitioner.
Significantly, petitioner admitted that she had obtained experience certificate on 1.10.2013 from
respondent company and that she had resigned from service vide resignation letter Ex. R1. Not only
this, she has admitted the plea of respondent which was so stipulated in Ex. R6 her resignation
letter in which she has admitted to have remained absent from duty and that she was leaving the job
from company of her own will, without any force or coercion. From the contents of Ex. R6, plea of
petitioner that she was forced to resign gets falsified. RW1 Shri K. Pazhanivel alias Palani, Plant
Manager has also proved the case of the respondent by tendering his affidavit Ex. RW1/A. Cross-
examination of respondent shows that petitioner remained absented from duty without permission
and remaining absence from duty was misconduct. He has further disclosed in the cross-
examination that the show cause notices Ex.R1 to R3 were given to petitioner but she neither
replied nor acknowledged these notices. This fact further finds support from cross-examination of
PW1 in which she admitted that show cause notice Ex. R1 was given to her but she did not reply
the same. She has also not stated that notice Ex. R2 was not served upon her. She has further
admitted on oath that the contents of notice Ex. R2 dated 14.8.2012 was initially in Hindi and later
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on request of petitioner notice in English was given but she did not reply for reasons best known to
her. Not only this, petitioner has admitted that Ex. R3 dated 30.8.2012 was registered letter Ex. R4
was sent through post but she had refused to receive the registered letter. She has also admitted that
experience certificate Ex. RS was issued by the respondent company and that immediately after
leaving the job with respondent company she got job in M/s. Ranger Breweries which goes to show
she was unemployed even after working with respondent company @ Rs.4500/- per month. From
aforestated evidence on record, inference of service of petitioner having been terminated without
serving any show cause notice cannot be drawn as petitioner appears to be attending office of her
own and when show cause notices Ex. R1 to R4 were issued, she never replied and explained her
position.

13. Ld. AR for petitioner has also contended that no inference of abandonment of job by
petitioner could be raised from evidence of respondent company but in view of her specific
admission that she had taken all dues and left the respondent company of her own clearly belies the
stand of petitioner. As such, it is held that petitioner has resigned vide resignation letter Ex. R6
without any force or coercion at the instance of respondent company and had taken all dues and
joined another company as stated. In view of foregoing plea of respondent company that petitioner
had abandoned job cannot be legally sustained. In 2015 (4) SCT 60 Service Cases Today and the
relevant paras of the judgment are produced below for reference:

“Constitution of India, 1950, Article 225. Industrial Disputes Act, 947, Section 25F.
Compliance of Impugned order of reinstating respondent no.2. Termination of service
without making compliance of section 25F of the Act. Industrial dispute raised. Defence of
Management was that the workman had himself abandoned his job by remaining absent.
Held, neither any charge sheet issued by petitioner nor sent any notice to the workman for
holding enquiry nor conducted any enquiry nor made compliance of Section 25F of the Act.
Act of management not bonafide. Plea of abandonment not effective. Impugned order held
sustainable. Petition dismissed”. [Paras 4 and 5]

14. Ld. AR for petitioner has placed reliance upon the judgments of Kulwinder Singh vs.
State of Punjab etc. reported in 2015 (3) SCT 644 and Factories Journal Reports [Vol.88] 516 titled
as Sita Ram vs. Labour Court, Patiala and others. Ld. Authorized Representative for petitioner
relied upon the aforestated judgments which are not applicable to the present case having different
facts. Once it is established that petitioner of her own voluntarily resigned from job vide resignation
letter Ex. P6 dated 1.10.2013 in which petitioner had explained that she of her own had tendered
resignation and she was not interested to do job with the respondent company clearly shows that
she had resigned voluntarily and not by force or corceion. Not only this, petitioner had obtained
experience certificate from respondent company on 01.10.2013 prior to joining other employer as
stated above. On this score also, her plea that she was made to resign forcibly or under pressure
gets belied. Both these issues are decided in favour of respondent and against the petitioner.

ISSUE NO. 3
15. Since petitioner is held to have resigned voluntarily and taken all the dues from
respondent company, it does not lies in her mouth that she was illegally terminated from service. In

the question illegal termination does not arise in this case as highlighted in foregoing paras. Issue is
accordingly answered in negative against petitioner and in favour of respondent.

ISSUESNO. 4 & 5

16. In view of the findings on issues no.l and 2, it appears that the petitioner has
suppressed the material facts from the Court as well as petitioner had not come to the Court with
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clean hands as the petitioner had not been found a truthful claimant. She has been also shown to be
absent from duty. She has not given reply to the show cause notices Exts. R-1, R-2 and R-3, issued
by the respondent/company regarding her absence from duty. It is not shown that the services of the
petitioner were terminated by the respondent. Rather she had been found to be absent from duty
herself. Therefore, in these circumstances, she is not entitled to any relief, therefore, both these
issues are decided against the petitioner and in favour of the respondent.

RELIEF

17. As a sequel to my findings on foregoing issues, the instant claim petition is dismissed.
In the peculiar circumstances of the case, the parties are left to bear their own costs.

18. The reference is answered in the aforesaid terms.

19. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

20. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 29th day of November, 2016.

(K.K. SHARMA),
Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 323/2015
Date of Institution : 21.07.2015
Date of Decision : 29.11.2016

Shri Desh Raj s/o Shri Norang, r/o Village Khallu, P.O. Diur, Tehsil Salooni, District
Chamba, H.P. ...Petitioner.

Versus

Executive Engineer, H.P.P.W.D. Division Salooni, Tehsil Salooni, District Chamba, H.P.
...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner : Sh. L.S. Jaryal, AR
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication :

“Whether the industrial dispute raised by the worker Shri Desh Raj S/O Shri Norang, R/O
Village Khallu, P.O. Diur, Tehsil Salooni, District Chamba, H.P. before the Executive
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Engineer, H.P.P.W.D. Division Salooni, Tehsil Salooni, District Chamba, H.P. vide demand
notice dated 23.07.2009 regarding his alleged illegal termination of service during year,
2001 suffers from delay and latches? If not, Whether termination of the services of
Shri Desh Raj S/O Shri Norang, R/O Village Khallu, P.O. Diur, Tehsil Salooni, District
Chamba, H.P. by the Executive Engineer, H.P.P.W.D. Division, Salooni, Tehsil Salooni,
District Chamba, H.P. during year, 2001 without complying the provisions of the Industrial
Disputes Act, 1947, is legal and justified? If not, what amount of back wages, seniority, past
service benefits and compensation the above aggrieved workman is entitled to from the
above employer?”

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts leading to institution of the present claim petition by the petitioner above
named reveal that he had been initially engaged as daily waged beldar on muster roll basis in the
month of June, 1985 who continuously worked till April, 1987 with the respondent/department.
Averments made in the petition further revealed that the services of petitioner interrupted by giving
him fictional breaks although petitioner had worked for 240 days in each calendar year as well as
benefits of regularization since the juniors of petitioner had been retained in service by the
respondent and thereafter respondent had illegally terminated the services of petitioner in May,
1987. It is further stated that the services of petitioner had been again reengaged in the month of
June, 1994 and he had worked upto August, 1994 and thereafter the services of petitioner were
illegally terminated by the respondent/department and petitioner had filed O.A. before the H.P.
Hon'ble Administrative Tribunal. As per direction of Hon'ble Administrative Tribunal the
respondent had reengaged the petitioner in September, 1994 and he had worked till May/June,
1996. 1t is alleged that the respondent started giving break in service of petitioner from time to time
and engaged till April, 2001 and the respondent/department had finally terminated the services of
petitioner on May, 2001 whereas several other co-workers who were junior to petitioner had been
retained on muster roll and thus the action of respondent/department was stated to be arbitrary,
unjustified and principle of natural justice but too violation of the Industrial Disputes Act, 1947
(hereinafter referred to as 'the Act' for brevity). It is alleged that seniority list of daily wage workers
working under the respondent had not been circulated till termination/retrenchment of the petitioner
and while retrenching the services of petitioner, even principle of 'Last come First go' had not been
followed by the department/respondent. The petitioner has named 52 persons who were junior to
petitioner and joined service from October, 1992 to 2006. In the end of month of May, 2001 when
the services of petitioner were terminated by way of oral order, he was not served with one month
notice of retrenchment and at the same time one month's wages in lieu of notice period had also not
been paid to him and for said reason termination of the services of petitioner was prima facie illegal
and unwarranted. The claimant/petitioner claimed that he had spotless service record who never
been charge-sheeted for any act of indiscipline or negligence or his conduct and even at the time of
verbal termination, no charge-sheet had been served upon him and the at the same time, no
opportunity of hearing had been afforded to him. The petitioner also alleges that he has remained
unemployed ever since his illegal termination from month of May, 2001 till the date of institution
of present claim petition who had been nowhere gainfully employed and was thus entitled for full
back wages. Accordingly alleging respondent to have committed violation of statutory provision of
Section 25-F, Section 25-G and Section 25-H of the Industrial Disputes Act, 1947 and Article 14
and 16 of Constitution of India, the petitioner prays for setting aside oral order of termination/
retrenchment by the respondent in the month of May, 2001. He further prayed for reinstatement in
service w.e.f. month of May, 2001 along-with back wages, seniority including continuity in service
as petitioner has remained unemployed since the date of his illegal termination. The petitioner has
also prayed that period of intermittent/fictional breaks given time and again during entire service of
petitioner between 1985 to May, 2001 be counted 240 days continuous service and regularization
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of the service of petitioner w.e.f. 01.01.1995 having completed 10 years of service and per the
policy of HP Govt. in pursuance to judgment of Hon'ble Apex Court titled as Mool Raj Upadhaya
vs. State of H.P. and to any other relief petitioner is entitled.

4. The respondent contested claim petition, filed reply inter-alia taken preliminary
objections of maintainability, claim petition being bad on account of delay and laches. On merits
admitted that the services of petitioner had been engaged in the month of June, 1985 who remained
engaged till April, 1987 but had worked intermittently as petitioner used to come and attend the
work at his own sweet will and convenience. It is stated that the services of petitioner had been
initially engaged in June, 1985 as daily waged beldar and he worked for 142 days in the year 1985,
174 days in 1986, 80’2 days in 1987 and thereafter petitioner had not returned for from 1988 to
1993. 1t is further stated that in the year 1994 petitioner had worked for 81 days, 303 days in 1995,
207 days in 1996, 125 days in 1997, 169 days in 1999, 77 days in 2000 and 57 days in 2001 and
thereafter petitioner had abandoned the job of his own will without intimating the respondent/
department. It is alleged that as per mandays chart petitioner had worked intermittently as per his
own convenience and will. On the plea of termination of service of petitioner, respondent
specifically alleges that petitioner had left the job at his own will therefore serving of notice or pay
in lieu thereof was not required. Reiterating its stand respondent has maintained that petitioner had
left the work of his own sweet will and the persons junior to him were not retained in service after
termination of the services of petitioner. It is contended that since the services of petitioner had not
been terminated by the respondent, question of issuance of notice or wages in lieu thereof did not
arise and at the same time, there was no necessity for charge-sheet or issuing any notice of
petitioner after his termination. It is contended that petitioner was agriculturist and gainfully
employed and was thus not entitled for back wages.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. In order to prove his case, petitioner had examined himself as PW1 tendered/proved
his affidavit Ex. PW1/A under Order 18 Rule 4 CPC, Ex. Mark-A1 to A6 copies of representations,
Ex. PW1/B copy of letter dated 21.5.2011, Ex. PW1/C copy of appeal dated 20.6.2011, Ex. PW1/D
copy of letter dated 15.10.2011, Ex. PW1/E copy of letter dated 5.3.2014 Exts. PW1/F1 to F5
copies of screening committee report, Exts. PW1/F6 to F45 copies of mandays chart of co-workers
and closed evidence. On the other hand, repudiating the evidence led by the petitioner, respondent
examined RW1 Shri D.S. Pathania, the then Executive Engineer, HPPWD Division Salooni as
RW1 tendered/proved his affidavit Ex. RWI/A, Ex. RWI1/B mandays chart of petitioner Ex.
RW1/C copy of seniority list of daily waged workers of HPPWD Division Salooni and closed the
evidence.

7. 1 have heard the ld. Authorized Representative of petitioner and 1d. Dy. D.A.
representing respondent, gone through records of the case carefully relevant for disposed of this
case.

8. From the contentions raised, following issues were framed on 27.11.2015 for
determination :

1.  Whether the industrial dispute raised by petitioner vide demand notice dated
23.07.2009 qua his termination of service during year 2001 by respondent suffers
from vice of delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of the services of petitioner by the respondent during year,
2001 is/was illegal and unjustified as alleged? ...OPP.
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11. If issue no.2 is proved in affirmative, to what service benefits the petitioner is
entitled to? ... OPP.

12. Whether the claim petition is not maintainable in the present form as alleged?
.. OPR.

Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No.1 : Yes

Issue No.2 : Yes

Issue No.3 : Discussed

Issue No.4 : No

Relief. : Petition is partly allowed awarding compensation Rs.1,75,000/- per

operative part of award.
REASONS FOR FINDINGS
ISSUES NO.1, 2 AND 3

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. Relationship of petitioner having been engaged as daily waged beldar by respondent on
muster roll basis in the year 1985 who continuously worked till 2001 with the respondent/
department is not in dispute. Admittedly, petitioner was engaged without any written order or
settlement of terms and conditions by the respondent. It is equally not in dispute that no written
order was passed while terminating service of the petitioner as claim of respondent remains that it
had not retrenched petitioner from service who had abandoned the job of his own and used to work
intermittently as per his own wish and convenience. Admittedly, the reference of appropriate govt.
does not relate to plea of fictional breaks but only with regard to petitioner's termination from
service. In the backdrop of foregoing admitted facts on record, claim of petitioner requires to be
adjudicated with a view to determine if petitioner is entitled for relief of reinstatement and back
wages along-with seniority and past service benefits and compensation as claimed by him.

12. Stepping into witness box as PW1 has sworn in affidavit Ex. PW1/A reiterating and
reaffirming his pleadings as stipulated in claim petition. In his affidavit he has claimed to have
worked with the respondent/department for more than 240 days and remained engaged from 1985
to April, 2001. He has also stated on oath that no notice under Section 25-F of the Act was given by
the respondent before terminating his service and at the same time no compensation in lieu thereof
notice period was paid to him and thus his termination was illegal and void entitling petitioner
benefit of reinstatement of service with full back wages and all the other consequential service
benefits. The petitioner has further alleged on oath that respondent/department after terminating his
services in April, 2001 by oral order had engaged several co-workers who were junior to petitioner
were retained in service. Not only this, the persons who were junior to petitioner are stated to have
been regularized in service and thus respondent had not followed the mandate of Sections 25-G and
25-H of the Act which was obligatory on its part. The case of petitioner also remains that he had
served respondent with due diligence and had spotless service record as respondent/department had
never called any explanation or raised charge-sheet against him but even while retrenching
petitioner from service, no notice was given. The petitioner has also explained reason for not
approaching the authorities under Labour Act and thereafter before this Tribunal and petitioner had
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moved before the Labour Officer raising demand notice consequent upon which a failure report
was submitted and as the Labour Commissioner did not make reference for industrial dispute raised
by petitioner, the petitioner had moved before the Hon'ble High Court by filing CWP where
direction was passed for making reference to the Labour Court due to which delay had occurred
and same was satisfactorily explained.

13. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from his duty as also reflected in mandays chart Ex.
RWI1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after 2001. No reason
whatsoever has been assigned for such any action or omission on the part of respondent in not
initiating any departmental proceedings or making correspondence calling upon the petitioner to
join service. This prima facie belies the stand taken by the respondent as abandonment has to be
proved like any other fact in issue. The petitioner, on the other hand, as PW1 in cross-examination
has specifically denied that he used to leave the job in between and attended the work intermittently
rather he has claimed that intermittent breaks had been deliberately given to him by the respondent
in the service record of petitioner so that petitioner did not complete 240 days of work and also for
applicability of Section 25-B of the Act. As such, in absence of any specific and reliable evidence
led by respondent, it would be unsafe to hold that respondent had established plea of abandonment.
14. A bare glance on the mandays chart Ex. RW1/B would reveal that petitioner had worked for
142 days in the year 1985, 175 days in 1986, 80 '% days in 1987, 81 days in 1994, 303 days in 1995,
207 days in 1996, 125 days in 1997, 169 days in 1999, 77 days in 2000 and 57 days in 2001 and
thus a total of his service in 1985 to 2001 in 10 years he had worked for 1416 % days in his entire
service period. As per mandays chart Ex. RW1/B revealed that claimant/petitioner is shown to have
worked for 134 days in a year preceding his date of termination and thus provisions of Section 25-F
of the Act would not apply in this case. As the petitioner had appointed in 1985 and from 1988 to
1993 petitioner was not in service. Be it noticed that petitioner had not worked for more than 240
days and as there is no reference from the Labour Commissioner, Shimla on the point of artificial
breaks, this court is to confine its findings only with regard to alleged illegal termination. It is
evident from mandays chart Ex. RW1/B that in the year 2001 the petitioner had merely worked for
two months 57 days and thus immediately in preceding 12 calendar months from the month of
termination of petitioner had not rendered service of 240 days so as to meet requirement of law of
having continuous service of one year and thus it was not at all required from respondent to have
issued a notice envisaged under Section 25-F of the Act. As such, the respondent is held to have not
violated the provisions of Section 25-F of the Act.

15. Ld. Authorized Representative for petitioner has contended with vehemence that large
number of workers who were junior to petitioner had been appointed 1992 to 2006 and these
workers have been retained in service and regularized. The grievance of petitioner remains that
principle of 'Last come First go' was not followed as the juniors were retained and services of
petitioner despite being senior was terminated without any valid reason. Ex. Ex. PWI/F1 to
PW1/F45 are the year-wise mandays of daily waged workers who were junior to the petitioner and
had joined in the year 1996 or thereafter. As per seniority list Ex. RW1/C stipulated that Madho
Ram at serial no.8, Rattan Chand at 14, Dharam Chand at 15, Sita Ram at 16 and Kewal had been
appointed in the year 1996 respectively whereas petitioner had joined in June, 1985. That being so
it appears to violation of Section 25-G of the Act. In so far as seniority of 45 employees as reflected
Ex. PWI/F1 to Ex. PWI1/F45 these official have worked regularly and were consequently
regularized. The main crux of the problem with regard to violation of Section 25-G for which
petitioner was required to establish that some juniors were appointed later and as per seniority list
Ex. RWI/C it is evident that several persons as referred to above had joined at belated stage
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whereas the petitioner was continued in service and he was not regularized by the respondent/
department. As such, during regularization of other co-workers petitioner could be given an
opportunity of being heard by competent authority hence this court left with no option but to hold
that respondent had violated the provisions of Section 25-G and H of the Act. Ld. Authorized
Representative for petitioner has placed reliance upon judgment of Central Bank of India vs. S.
Satyam, 1996 (5) SCC 419 in which Hon'ble Apex Court has held that for the applicability of
Section 25-G and 25-H of the Act, there was no necessity of claimant/petitioner to have worked for
240 days as in case of provisions of Section 25-F of the Act.

16. Repudiating claim of petitioner, the respondent, on the other hand, has made futile
attempt to justify engagement of junior workers and their retention in service on the basis of orders
of Labour Court-cum-Industrial Tribunal as well as on compassionate grounds as reflected in the
seniority list Ex. RW1/C. Thus, plea that persons were directed to be appointed in pursuance to
seniority list Ex. RW1/C were primarily on the basis of court orders as well as on compassionate
ground would not defeat the claim of the petitioner as status of these person being junior to
petitioner does not get negatived. As such, even when petitioner is proved to have not worked for
more than 240 days in preceding 10 years which entitled him for regularization of his service per
government policy, yet respondent is not absolved from its accountability of provisions of Section
25-G and 25-H of the Act and as such it is held that respondent had violated the provisions of
Sections 25-G and 25-H of the Industrial Disputes Act.

17. Ld. Authorized Representative for petitioner has contended that after petitioner's
termination in the year 2001, he had remained unemployed and was not earning anything thereafter
as such was entitled for full back wages. Repudiating the arguments of ld. Authorized
Representative of petitioner, 1d. Dy. D.A. for the State has taken this court through cross-
examination of the petitioner who has admitted that he had cultivatable land with him and also
worked a private labourer. Thus, plea of having remained not gainfully employed gets belied
admission of petitioner in cross-examination in which he had maintained that he had been earning
from agricultural land as well as he has been working as daily wager privately. Reliance has been
placed on the judgment of Hon'ble Apex Court North East Karnataka Road Transport Corporation
vs. M. Nagangouda (2007) 10 SCC 765 in which Division Bench comprising of Justice A.R.
Lakshmanan and Justice Altamas Kabir had held that ,term gainfully employment would also
include self employment wherefrom income is generated. It was income either from employment in
an establishment or from self employment merely differentiates the sources from which income is
generated, the end use being the same’. Applying the ratio of judgment of 2007 (supra) to this case
since the petitioner was earning from his agricultural and manual pursuits, the same were sufficient
to maintain him and his family. It is thus held that petitioner was gainfully employed. Be it stated
here that Hon'ble Apex Court in Deepali Gundu Surwase’s case has held that the Labour Court was
not justified in holding that merely because the respondent was receiving agriculture income, he
cannot be treated to be engaged in gainful employment. Since the petitioner had income from
agriculture pursuits for his livelihood it cannot be stated that petitioner was not gainfully employed
and thus would not be entitled full back wages. In view of the forgoing discussion, it is held that the
relationship of workman and employer existed between petitioner and respondent and that
petitioner was illegally retrenched without compliance of Section 25-G and Section 25-H of the Act
although remained gainfully employed after his retrenchment. Thus, applying the ratio of judgment
of Hon'ble Apex Court (2007 supra), it may not be erroneous to hold that petitioner was gainfully
employed and thus would be not entitled for back wages for the period he was out of job on being
terminated by the respondent.

18. Lastly, Ld. Dy. D.A. for State has contended with vehemence that there is inordinate
and explained delay which disentitles petitioner relief claimed for by him. On the other hand, 1d.
Authorized Representative for the petitioner has relied upon the judgment of Hon'ble Apex Court
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titled Raghubir Singh vs. General Manager, Haryana Roadways, Hissar reported in 2014 Lab IC
4266 (SC) and the relevant paras of the judgment are produced below for reference :

“12. Therefore, in our considered view, the observations made by this Court in the
Rajasthan State Agriculture Marketing Board case (supra) upon which the learned
Additional Advocate General for the State of Haryana has placed reliance cannot be applied
to the fact situation of the case on hand, for the reason that the Labour Court has
erroneously rejected the reference without judiciously considering all the relevant factors of
the case particularly the points of dispute referred to it and answered the 2nd issue regarding
the reference being barred by limitation but not on the merits of the case. The said decision
has no application to the fact situation and also for the reason the catena of decisions of this
Court referred to supra, wherein this Court has categorically held that the provisions of
Limitation Act under Article 137 has no application to make reference by the appropriate
government to the Labour Court/Industrial Tribunal for adjudication of existing industrial
dispute between workmen and the employer.

13. In the case on hand, no doubt there is a delay in raising the dispute by the appellant;
the Labour Court nevertheless has the power to mould the relief accordingly. At the time of
adjudication, if the dispute referred to the Labour Court is not adjudicated by it, it does not
mean that the dispute ceases to exist. The appropriate government in exercise of its statutory
power under Section 10(1)(c) of the Act can refer the industrial dispute, between the parties,
at any time, to either the jurisdictional Labour Court/Industrial Tribunal as interpreted by
this Court in the Avon Services case referred to supra. Therefore, the State Government has
rightly exercised its power under Section 10(1)(c) of the Act and referred the points of
dispute to the Labour Court as the same are in accordance with the law laid down by this
Court in Avon Services & Sapan Kumar Pandit cases referred to supra.

14. Further, the workman cannot be denied to seek relief only on the ground of delay in
raising the dispute as held in the case of S.M. Nilajkar & Ors. v. Telecom District Manager,
Karnataka[4] it was held by this Court as follows-

“17. It was submitted on behalf of the respondent that on account of delay in raising the
dispute by the appellants the High Court was justified in denying relief to the appellants.
We cannot agree...... In Ratan Chandra Sammanta and Ors. v. Union of India and Ors.
(supra)1993 AIR SCW 2214, it was held that a casual labourer retrenched by the employer
deprives himself of remedy available in law by delay itself, lapse of time results in losing
the remedy and the right as well. The delay would certainly be fatal if it has resulted in
material evidence relevant to adjudication being lost and rendered not available. However,
we do not think that the delay in the case at hand has been so culpable as to disentitle the
appellants for any relief.....” (Emphasis laid by the Court) In view of the legal principles laid
down by this Court in the above judgment, the reference of the industrial dispute made in
the case on hand by the State Government to the Labour Court to adjudicate the existing
industrial dispute between the parties was made within a reasonable time, considering the
circumstances in which the workman was placed, firstly, as there was a criminal case
pending against him and secondly, the respondent had assured the workman that he would
be reinstated after his acquittal from the criminal case. Moreover, it is reasonable to
adjudicate the industrial dispute in spite of the delay in raising and referring the matter,
since there is no mention of any loss or unavailability of material evidence due to the delay.
Thus, we do not consider the delay in raising the industrial dispute and referring the same to
the Labour Court for adjudication as gravely erroneous and it does not debar the workman
from claiming rightful relief from his employer.
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15. In the case of Ajaib Singh v. The Sirhind Co-Operative Marketing Cum-Processing
Service Society Limited & Anr.[5] this Court has opined that relief cannot be denied to the
workman merely on the ground of delay, stating that:—

“10. It follows, therefore, that the provisions of Article 137 of the Schedule to Limitation
Act, 1963 are not applicable to the proceedings under the act and that the relief under it
cannot be denied to the workman merely on the ground of delay. The plea of delay if raised
by the employer is required to be proved as a matter of fact by showing the real prejudice
and not as a merely hypothetical defence. No reference to the labour court can be generally
questioned on the ground of delay alone. Even in a case where the delay in shown to be
existing, the tribunal, labour court or board, dealing with the case can appropriately mould
the relief by declining to grant back wages to the workman till the date he raised the
demand regarding his illegal retrenchment/termination or dismissal. The Court may also in
appropriate cases direct the payment of part of the back wages instead of full back
wages.....” (Emphasis laid by the Court)

16. Hence, we are of the opinion, having regard to the fact and circumstances of the case
that there is no delay or latches on the part of the workman from the date of his acquittal in
the criminal case. Thereafter, upon failure of the respondent in adhering to the assurance
given to the workman that he would be reinstated after his acquittal from the criminal case,
the workman approached the conciliation officer and the State Government to make a
reference to the Labour Court for adjudication of the dispute with regard to the order of
dismissal passed by the respondent. Keeping in mind the date of acquittal of the appellant
and the date on which he approached the conciliation officer by raising the dispute, since
the respondent had not adhered to its assurance, the State Government had rightly referred
the dispute for its adjudication. Therefore it cannot be said that there was a delay on the part
of the appellant in raising the dispute and getting it referred to the Labour Court by the State
Government.

17. Further, the Labour Court on an erroneous assumption of law framed the additional
issue regarding the limitation in raising the dispute and its reference by the State
Government to the Labour Court. Thus, the Labour Court has ignored the legal principles
laid down by this Court in the cases referred to supra. The award passed by the Labour
Court was accepted erroneously by both the learned single Judge and the Division Bench of
the High Court by dismissing the Civil Writ Petition & the Letters Patent Appeal without
examining the case in its proper perspective, keeping in view the power of the State
Government under Section 10(1)(c) and the object and intendment of the Act. Not
adjudicating the existing industrial dispute on merits between the parties referred to it may
lead to disruption of industrial peace and harmony, which is the foremost important aspect
in Industrial Jurisprudence as the same would affect the public interest at large.

19. Ld. counsel representing respondent department has also contended with vehemence
that claim petition is barred by limitation on account of delay and laches. It has been pointed that
termination of petitioner in this case took place on 2001 and the industrial dispute was raised after
several years of retrenchment. Repudiating the argument by 1d. counsel, Id. AR for the petitioner
has placed reliance upon judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P. (Bhatag
Ram’s case) in which it has been held that delay in raising dispute may be considered by court at
the time of granting final relief however in various other judgments even longer delay has been
condoned. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007 (HP) 1160,
delay of more than 10 years was condoned besides Hon'ble High Court has held that principle of
Limitation Act is not applicable to the industrial dispute. Similar view was taken by Hon'ble Apex
Court in Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
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Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation Act, 1963 did
not apply to the proceeding under the Industrial Disputes Act.

20. Relying upon the aforestated judgment, it has been contended that claim of petitioner
cannot be defeated on the point of delay and laches. Repudiating arguments advanced by ld.
Authorized Representative for petitioner, 1d. Dy. D.A. has placed reliance upon the judgment of
Hon'ble Apex Court titled as Assistant Engineer, Rajasthan State Agriculture Marketing Board,
Sub-Division Kota and Mohan Lal [2013 (139) FLR 125], the relevant para of the judgment are
produced below for reference:

Industrial Disputes Act, 1947-Sections 25-F and 10-Limitation Act, 1963- Section 5-
Industrial dispute-Termination of service-Finding of Lboaur Court that workman had
completed 240 days in calander year and his termination was in violation o section 25-F of
the I.D.Act- Wrokman worked from 1.11.1984 to 17.2.1986 in all 286 days during
employment. His services terminated on 18.2.1986. Industrial dispute raised after 6 years of
termination. Admitted delay of 6 years not kept in view by the Labour Court-Judicial
discretion exercised by the Labour Court flawed and unsustainable. Reinstatement of the
workman not the appropriate relief. In lieu of reinstatement compensation of Rs.one lac
directed to be paid to the workman by the appellant-employer within six weeks failing
which interest (@ workman 9% p.a. will be payable. [Paras 21 and 22]

Limitation Act, 1963. Section 5-Industrial Disputes Act, 1947-Section 25-F-Termination of
service-Industrial dispute raised after six years-Limitation Act not applicable to reference
made under the [.D. Act-Delay in raising industrial disputes definitely an important
circumstances which the Labour Court must keep in view before granting relief”.

I have gone through the rival contention of the 1d. Authorized Representative as well as 1d.
Dy. D.A. for State. Keeping in view the mandate of Hon'ble Apex Court in various judgments
referred to above it is held that delay in raising industrial dispute is definitely an important
circumstance and court has to keep in mind while exercising discretion. In para nos. 20 and 21 of
judgment 2013 supra has referred to Gitam Singh’s case reported in 2013 (136) FLR 893 (SC)
titled as Assistant Engineer Rajasthan Development Corporation and another vs. Geetam Singh
observing that before exercising its judicial discretion, the Labour Court has to keep in view all
relevant factors including the mode and manner of appointment, nature of employment, length of
service, the ground on which termination has been set aside and the delay in raising industrial
dispute before grant of relief in an industrial dispute. It was observed by the Hon'ble Apex Court in
judgment (2013 supra) before that workman had worked for 286 days and had raised industrial
dispute in 1992 whereas his services have been terminated in 1986 and he raised industrial dispute
after six years. The Hon'ble Apex Court has held that though compensation awarded by Single
Judge of the Hon'ble High Court was too low and liable to be enhanced by the Division Bench but
surely reinstatement of the workman in the facts and circumstances is not the appropriate relief and
thus Hon'ble Apex Court awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum if
the respondent failed to make payment of compensation within six weeks from the date of
judgment. In the case in hand before this court factors which have weighed are that the petitioner in
all remained engaged for about 10 years and actually worked for 1416’2 days as per mandays chart
on record and that the services of petitioner were disengaged in the year 2001 who worked as non
skilled worker and had raised industrial dispute by issuance of demand notice after about eight
years i.e. demand notice was given on 23.07.2009. It is also pertinent to mention here that
petitioner on the date of filing claim petition was ageing 49 years who has sufficient spell of life to
work and earn his livelihood. Taking into consideration factors mentioned above in pursuance to
judgments of Hon'ble Apex Court petitioner would not be entitled either for reinstatement or for
back wages but compensation a lump-sum would be appropriate relief in view of judgment 2013
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(139) FLR 25 (SC). The judgments relied upon by 1d. Authorized Representative for petitioner on
the matter of delay and laches is more or less settled law that claim of the petitioner could not be
solely declined on the ground of delay and laches. Similarly, judgment of Hon'ble Apex Court in
2014 titled as Raghubir Singh’s case also does not come to the rescue of the petitioner as in this
judgment also the Hon'ble Apex Court has reiterated the mandate as given by the Hon'ble Apex
Court in previous judgment in the year 2013 i.e. Assistant Engineer, Rajasthan State Agriculture
Marketing Board, Sub-Division Kota and Mohan Lal’s case. Similar view was reiterated by the
Hon'ble Apex Court in judgment titled as Vice Chancellor, Lucknow University, Lucknow, Uttar
Pradesh v. Akhilesh Kumar Khare & another reported in AIR 2015 SC 3473.

21. In view of foregoing discussion, instead of back wages and reinstatement, a lump-sum
compensation of Rs.1,75,000/- (Rupees One Lakh Seventy Five thousand only) would be an
appropriate relief to which the petitioner is entitled in the facts and circumstances of the case as
stated above. It is further made clear that amount of compensation shall be paid within four months
from the date of Award failing which the petitioner would be entitled for interest @ 9% per annum
from date of Award and its realization. Issues no. 1, 2 and 3 are answered accordingly.

ISSUE NO.4

22. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

RELIEF

23. As sequel to my findings on foregoing issues, the respondent is hereby directed to pay
the compensation of Rs.1,75,000/- (Rupees One Lakh Seventy Five thousand only) to the petitioner
in lieu of the reinstatement in services as well as back wages and the other consequential service
benefits. Amount of compensation so awarded shall be paid by the respondent to the petitioner
within four months from today failing which the respondent shall be liable to pay the interest @ 9%
per annum on the said amount from the date of award till the date of its realization. In the peculiar
circumstances of the case, the parties are left to bear their own costs.

24. The reference is answered in the aforesaid terms.

25. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

26. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 29th day of November, 2016.

(K.K. SHARMA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 212/2015
Date of Institution : 25.05.2015
Date of Decision : 29.11.2016

Shri Hem Raj s/o Shri Sahnu Ram, r/o Village Daliund, P.O. Bhadela, Tehsil Salooni,
District Chamba, H.P. ...Petitioner.

Versus

Executive Engineer, H.P.P.W.D. Division Salooni, Tehsil Salooni, District Chamba, H.P.
...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner  : Sh. L.S. Jaryal, AR
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication :

“Whether the industrial dispute raised by the worker Shri Hem Raj S/O Shri Sahnu Ram,
R/O Village Daliund, P.O. Bhadela, Tehsil Salooni, District Chamba, H.P. before the Executive
Engineer, H.P.P.W.D. Division Salooni, Tehsil Salooni, District Chamba, H.P. vide demand notice
dated nil-received on 25.11.2004 regarding his alleged illegal termination of service during, July,
1998 suffers from delay and latches? If not, Whether termination of the services of Shri Hem Raj
S/O Shri Sahnu Ram, R/O Village Daliund, P.O. Bhadela, Tehsil Salooni, District Chamba, H.P. by
the Executive Engineer, H.P.P.W.D. Division, Salooni, Tehsil Salooni, District Chamba, H.P.
during July, 1998 without complying the provisions of the Industrial Disputes Act, 1947, is legal
and justified? If not, what amount of back wages, seniority, past service benefits and compensation
the above aggrieved workman is entitled to from the above employer?”

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts leading to institution of the present claim petition by the petitioner above
named reveal that he had been initially engaged as daily waged beldar on muster roll basis in the
month of December, 1994 who continuously worked till July, 1998 with the respondent/
department. Averments made in the petition further revealed that the services of petitioner
interrupted by giving him fictional breaks although petitioner had worked for 240 days in each
calendar year as well as benefits of regularization since the juniors of petitioner had been retained
in service by the respondent and thereafter respondent had illegally terminated the services of
petitioner in July, 1998. It is alleged that the respondent started giving break in service of petitioner
from time to time and engaged till 1998 and the respondent/department had finally terminated the
services of petitioner on July, 1998 whereas several other co-workers who were junior to petitioner
had been retained on muster roll and thus the action of respondent/department was stated to be
arbitrary, unjustified and principle of natural justice but too violation of the Industrial Disputes Act,
1947 (hereinafter referred to as 'the Act' for brevity). It is alleged that seniority list of daily wage
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workers working under the respondent had not been circulated till termination/retrenchment of the
petitioner and while retrenching the services of petitioner, even principle of 'Last come First go' had
not been followed by the department/respondent. The petitioner has named 40 persons who were
junior to petitioner and joined service from October, 1995 to 2006. In the end of month of July,
1998 when the services of petitioner were terminated by way of oral order, he was not served with
one month notice of retrenchment and at the same time one month's wages in lieu of notice period
had also not been paid to him and for said reason termination of the services of petitioner was
prima facie illegal and unwarranted. The claimant/petitioner claimed that he had spotless service
record who never been charge-sheeted for any act of indiscipline or negligence or his conduct and
even at the time of verbal termination, no charge-sheet had been served upon him and the at the
same time, no opportunity of hearing had been afforded to him. The petitioner also alleges that he
has remained unemployed ever since his illegal termination from month of July, 1998 till the date
of institution of present claim petition who had been nowhere gainfully employed and was thus
entitled for full back wages. Accordingly alleging respondent to have committed violation of
statutory provision of Section 25-F, Section 25-G and Section 25-H of the Industrial Disputes Act,
1947 and Article 14 and 16 of Constitution of India, the petitioner prays for setting aside oral order
of termination/retrenchment by the respondent in the month of July, 1998. He further prayed for
reinstatement in service w.e.f. month of July, 1998 along-with back wages, seniority including
continuity in service as petitioner has remained unemployed since the date of his illegal
termination. The petitioner has also prayed that period of intermittent/fictional breaks given time
and again during entire service of petitioner between 1994 to July, 1998 be counted 240 days
continuous service and regularization of the service of petitioner w.e.f. 01.01.2003 having
completed 8 years of service and per the policy of HP Govt. in pursuance to judgment of Hon'ble
Apex Court titled as Rakesh Kumar vs. State of H.P. and to any other relief petitioner is entitled.

4. The respondent contested claim petition, filed reply inter-alia taken preliminary
objections of maintainability, claim petition being bad on account of delay and laches. On merits
admitted that the services of petitioner had been engaged in the month of December, 1994 who
remained engaged till July, 1998 but had worked intermittently as petitioner used to come and
attend the work at his own sweet will and convenience. It is stated that the services of petitioner
had been initially engaged in December, 1994 as daily waged beldar and petitioner had worked for
9 2 days in the year 1994, 200 days in 1995, 2682 days in 1996, 337 days in 1997 and 192 days in
1998 and thereafter petitioner had abandoned the job of his own will without intimating the
respondent/department. It is alleged that as per mandays chart petitioner had worked intermittently
as per his own convenience and will. On the plea of termination of service of petitioner, respondent
specifically alleges that petitioner had left the job at his own will therefore serving of notice or pay
in lieu thereof was not required. Reiterating its stand respondent has maintained that petitioner had
left the work of his own sweet will and the persons junior to him were not retained in service after
termination of the services of petitioner. It is contended that since the services of petitioner had not
been terminated by the respondent, question of issuance of notice or wages in lieu thereof did not
arise and at the same time, there was no necessity for charge-sheet or issuing any notice of
petitioner after his termination. It is contended that petitioner was agriculturist and gainfully
employed and was thus not entitled for back wages.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. In order to prove his case, petitioner had examined himself as PW1 tendered/proved
his affidavit Ex. PW1/A under Order 18 Rule 4 CPC, Ex. Mark-A1 to A6 copies of representations,
Ex. PW1/B copy of letter dated 21.9.2007, Ex. PW1/C appeal dated 15.7.2008, Ex. PW1/D copy of
order dated 10.4.2012, Ex. PWI1/E copy of representation dated 31.8.2014, Ex. PW1/F copies of
reminder dated 2.10.2014, Ex. PW1/G copy of vacancy position, Exts. PW1/H1 to H5 copies of
screening committee report, Exts. PW1/H6 to H45 copies of seniority list of co-workers and closed
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evidence. On the other hand, repudiating the evidence led by the petitioner, respondent examined
RWI1 Shri D.S. Pathania, the then Executive Engineer, HPPWD Division Salooni as RWI
tendered/proved his affidavit Ex. RW1/A, Ex. RW1/B mandays chart of petitioner Ex. RW1/C
copy of seniority list of daily waged workers of HPPWD Division Salooni, Ex. P1 to Ex. P3 copies
of letter dated 10.9.2014, 1.10.2014, 14.10.2014 respectively, Ex. P4 copy of statement of Shri
Hem Raj, Ex. P5 copy of letter dated 14.11.2014 and closed the evidence.

7. 1 have heard the Id. Authorized Representative of petitioner and 1d. Dy. D.A.
representing respondent, gone through records of the case carefully relevant for disposed of this
case.

8. From the contentions raised, following issues were framed on 27.11.2015 for
determination :

1. Whether the industrial dispute raised by petitioner vide demand notice dated nil
qua his termination of service during July, 1998 by respondent suffers from vice

of delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of the services of petitioner by the respondent during July,
1998 is/was illegal and unjustified as alleged? ...OPP.

13. If issue no.2 is proved in affirmative, to what service benefits the petitioner is
entitled to? ...OPP.

14. Whether the claim petition is not maintainable in the present form as alleged?
...OPR.

Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No.1 : Yes

Issue No.2 : Yes

Issue No.3 : Discussed

Issue No.4 : No

Relief. : Petition is partly allowed awarding compensation Rs.1,20,000/- per

operative part of award.
REASONS FOR FINDINGS
ISSUES NO.1, 2 AND 3

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. Relationship of petitioner having been engaged as daily waged beldar by respondent
on muster roll basis in the year 1994 who continuously worked till 1998 with the respondent/
department is not in dispute. Admittedly, petitioner was engaged without any written order or
settlement of terms and conditions by the respondent. It is equally not in dispute that no written
order was passed while terminating service of the petitioner as claim of respondent remains that it
had not retrenched petitioner from service who had abandoned the job of his own and used to work
intermittently as per his own wish and convenience. Admittedly, the reference of appropriate govt.
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does not relate to plea of fictional breaks but only with regard to petitioner's termination from
service. In the backdrop of foregoing admitted facts on record, claim of petitioner requires to be
adjudicated with a view to determine if petitioner is entitled for relief of reinstatement and back
wages along-with seniority and past service benefits and compensation as claimed by him.

12. Stepping into witness box as PW1 has sworn in affidavit Ex. PW1/A reiterating and
reaffirming his pleadings as stipulated in claim petition. In his affidavit he has claimed to have
worked with the respondent/department for more than 240 days and remained engaged from 1994
to July, 1998. He has also stated on oath that no notice under Section 25-F of the Act was given by
the respondent before terminating his service and at the same time no compensation in lieu thereof
notice period was paid to him and thus his termination was illegal and void entitling petitioner
benefit of reinstatement of service with full back wages and all the other consequential service
benefits. The petitioner has further alleged on oath that respondent/department after terminating his
services in July, 1998 by oral order had engaged several co-workers who were junior to petitioner
were retained in service. Not only this, the persons who were junior to petitioner are stated to have
been regularized in service and thus respondent had not followed the mandate of Sections 25-G and
25-H of the Act which was obligatory on its part. The case of petitioner also remains that he had
served respondent with due diligence and had spotless service record as respondent/department had
never called any explanation or raised charge-sheet against him but even while retrenching
petitioner from service, no notice was given. The petitioner has also explained reason for not
approaching the authorities under Labour Act and thereafter before this Tribunal and petitioner had
moved before the Labour Officer raising demand notice consequent upon which a failure report
was submitted and as the Labour Commissioner did not make reference for industrial dispute raised
by petitioner, the petitioner had moved before the Hon'ble High Court by filing CWP where
direction was passed for making reference to the Labour Court due to which delay had occurred
and same was satisfactorily explained.

13. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from his duty as also reflected in mandays chart Ex.
RWI1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after 1998. No reason
whatsoever has been assigned for such any action or omission on the part of respondent in not
initiating any departmental proceedings or making correspondence calling upon the petitioner to
join service. This prima facie belies the stand taken by the respondent as abandonment has to be
proved like any other fact in issue. The petitioner, on the other hand, as PW1 in cross-examination
has specifically denied that he used to leave the job in between and attended the work intermittently
rather he has claimed that intermittent breaks had been deliberately given to him by the respondent
in the service record of petitioner so that petitioner did not complete 240 days of work and also for
applicability of Section 25-B of the Act. As such, in absence of any specific and reliable evidence
led by respondent, it would be unsafe to hold that respondent had established plea of abandonment.

14. A bare glance on the mandays chart Ex. RW1/B would reveal that petitioner had
worked for 9%, days in the year 1994, 200 days in 1995, 268" days in 1996, 337 days in 1997 and
192 days in 1998 and thus a total of his service in 1994 to 1998 in 5 years he had worked for 1007
days in his entire service period. As per mandays chart Ex. RW1/B petitioner is shown to have
worked for 328 days preceding 12 months from the date of his termination. Since petitioner has
worked for more than 230 days in preceding 12 months, he would entitled protection envisaged
under Section 25-B of the Act. As such, respondent was required to issue show cause notice before
terminating his services as petitioner had worked for more than 240 days of work. At the same time
notice was to be issued and compensation was also to be paid to the petitioner which has not been
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so done by the respondent/department in this case. This fact has been admitted by RW1 in cross-
examination supporting claim of petitioner. Since no notice as required under Section 25-F of the
Act was given respondent is held to have violated Section 25-F of the Act.

15. Ld. Authorized Representative for petitioner has contended with vehemence that large
number of workers who were junior to petitioner had been appointed 1996 to 2006 and these
workers have been retained in service and regularized. The grievance of petitioner remains that
principle of 'Last come First go' was not followed as the juniors were retained and services of
petitioner despite being senior was terminated without any valid reason. Ex. PW1/H6 to PW1/F40
are the year-wise mandays of daily waged workers who were junior to the petitioner and had joined
in the year 1996 or thereafter. Ex. RW1/C is the seniority list of daily wage workers as stipulated in
seniority list Ex. RW1/C is shown to have joined in July 1995 and thereafter. As such, before
engaging new faces, respondent was required to issue notice for reemployment to petitioner but in
this case respondent/department had not done. As such having appointed workers who were junior
as stated above respondent had also violated the provisions of Sections 25-G and 25 H of the Act.
Ld. Authorized Representative for petitioner has placed reliance upon judgment of Central Bank of
India vs. S. Satyam, 1996 (5) SCC 419 in which Hon'ble Apex Court has held that for the
applicability of Section 25-G and 25-H of the Act, there was no necessity of claimant/petitioner to
have worked for 240 days as in case of provisions of Section 25-F of the Act.

16. Repudiating claim of petitioner, the respondent, on the other hand, has made futile
attempt to justify engagement of junior workers and their retention in service on the basis of orders
of Labour Court-cum-Industrial Tribunal as well as on compassionate grounds as reflected in the
seniority list Ex. RW1/C. Thus, plea that persons were directed to be appointed in pursuance to
seniority list Ex. RW1/C were primarily on the basis of court orders as well as on compassionate
ground would not defeat the claim of the petitioner as status of these person being junior to
petitioner does not get negatived. As such, even when petitioner is proved to have not worked for
more than 240 days in preceding 8 years which entitled him for regularization of his service per
government policy, yet respondent is not absolved from its accountability of provisions of Section
25-G and 25-H of the Act and as such it is held that respondent had violated the provisions of
Sections 25-F, 25-G and 25-H of the Industrial Disputes Act.

17. Ld. Authorized Representative for petitioner has contended that after petitioner's
termination in the year 1998, he had remained unemployed and was not earning anything thereafter
as such was entitled for full back wages. Repudiating the arguments of ld. Authorized
Representative of petitioner, 1d. Dy. D.A. for the State has taken this court through cross-
examination of the petitioner who has admitted that he had cultivatable land with him and also
worked a private labourer. Thus, plea of having remained not gainfully employed gets belied
admission of petitioner in cross-examination in which he had maintained that he had been earning
from agricultural land as well as he has been working as daily wager privately. Reliance has been
placed on the judgment of Hon'ble Apex Court North East Karnataka Road Transport Corporation
vs. M. Nagangouda (2007) 10 SCC 765 in which Division Bench comprising of Justice A.R.
Lakshmanan and Justice Altamas Kabir had held that 'term gainfully employment would also
include self employment wherefrom income is generated. It was income either from employment in
an establishment or from self employment merely differentiates the sources from which income is
generated, the end use being the same’. Applying the ratio of judgment of 2007 (supra) to this case
since the petitioner was earning from his agricultural and manual pursuits, the same were sufficient
to maintain him and his family. It is thus held that petitioner was gainfully employed. Be it stated
here that Hon'ble Apex Court in Deepali Gundu Surwase’s case has held that the Labour Court was
not justified in holding that merely because the respondent was receiving agriculture income, he
cannot be treated to be engaged in gainful employment. Since the petitioner had income from
agriculture pursuits for his livelihood it cannot be stated that petitioner was not gainfully employed
and thus would not be entitled full back wages. In view of the forgoing discussion, it is held that the
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relationship of workman and employer existed between petitioner and respondent and that
petitioner was illegally retrenched without compliance of Section 25-G and Section 25-H of the Act
although remained gainfully employed after his retrenchment. Thus, applying the ratio of judgment
of Hon'ble Apex Court (2007 supra), it may not be erroneous to hold that petitioner was gainfully
employed and thus would be not entitled for back wages for the period he was out of job on being
terminated by the respondent.

18. Lastly, Ld. Dy. D.A. for State has contended with vehemence that there is inordinate
and explained delay which disentitles petitioner relief claimed for by him. On the other hand, 1d.
Authorized Representative for the petitioner has relied upon the judgment of Hon'ble Apex Court
titled Raghubir Singh vs. General Manager, Haryana Roadways, Hissar reported in 2014 Lab IC
4266 (SC) and the relevant paras of the judgment are produced below for reference:

“12. Therefore, in our considered view, the observations made by this Court in the
Rajasthan State Agriculture Marketing Board case (supra) upon which the learned
Additional Advocate General for the State of Haryana has placed reliance cannot be applied
to the fact situation of the case on hand, for the reason that the Labour Court has
erroneously rejected the reference without judiciously considering all the relevant factors of
the case particularly the points of dispute referred to it and answered the 2nd issue regarding
the reference being barred by limitation but not on the merits of the case. The said decision
has no application to the fact situation and also for the reason the catena of decisions of this
Court referred to supra, wherein this Court has categorically held that the provisions of
Limitation Act under Article 137 has no application to make reference by the appropriate
government to the Labour Court/Industrial Tribunal for adjudication of existing industrial
dispute between workmen and the employer.

13. In the case on hand, no doubt there is a delay in raising the dispute by the appellant;
the Labour Court nevertheless has the power to mould the relief accordingly. At the time of
adjudication, if the dispute referred to the Labour Court is not adjudicated by it, it does not
mean that the dispute ceases to exist. The appropriate government in exercise of its statutory
power under Section 10(1)(c) of the Act can refer the industrial dispute, between the parties,
at any time, to either the jurisdictional Labour Court/Industrial Tribunal as interpreted by
this Court in the Avon Services case referred to supra. Therefore, the State Government has
rightly exercised its power under Section 10(1)(c) of the Act and referred the points of
dispute to the Labour Court as the same are in accordance with the law laid down by this
Court in Avon Services & Sapan Kumar Pandit cases referred to supra.

14. Further, the workman cannot be denied to seek relief only on the ground of delay in
raising the dispute as held in the case of S.M. Nilajkar & Ors. v. Telecom District Manager,
Karnataka[4] it was held by this Court as follows—

“17. It was submitted on behalf of the respondent that on account of delay in raising the
dispute by the appellants the High Court was justified in denying relief to the appellants.
We cannot agree...... In Ratan Chandra Sammanta and Ors. v. Union of India and Ors.
(supra)1993 AIR SCW 2214, it was held that a casual labourer retrenched by the employer
deprives himself of remedy available in law by delay itself, lapse of time results in losing
the remedy and the right as well. The delay would certainly be fatal if it has resulted in
material evidence relevant to adjudication being lost and rendered not available. However,
we do not think that the delay in the case at hand has been so culpable as to disentitle the
appellants for any relief.....” (Emphasis laid by the Court) In view of the legal principles laid
down by this Court in the above judgment, the reference of the industrial dispute made in
the case on hand by the State Government to the Labour Court to adjudicate the existing
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industrial dispute between the parties was made within a reasonable time, considering the
circumstances in which the workman was placed, firstly, as there was a criminal case
pending against him and secondly, the respondent had assured the workman that he would
be reinstated after his acquittal from the criminal case. Moreover, it is reasonable to
adjudicate the industrial dispute in spite of the delay in raising and referring the matter,
since there is no mention of any loss or unavailability of material evidence due to the delay.
Thus, we do not consider the delay in raising the industrial dispute and referring the same to
the Labour Court for adjudication as gravely erroneous and it does not debar the workman
from claiming rightful relief from his employer.

15. In the case of Ajaib Singh v. The Sirhind Co-Operative Marketing Cum-Processing
Service Society Limited & Anr.[5] this Court has opined that relief cannot be denied to the
workman merely on the ground of delay, stating that:—

“10. It follows, therefore, that the provisions of Article 137 of the Schedule to Limitation
Act, 1963 are not applicable to the proceedings under the act and that the relief under it
cannot be denied to the workman merely on the ground of delay. The plea of delay if raised
by the employer is required to be proved as a matter of fact by showing the real prejudice
and not as a merely hypothetical defence. No reference to the labour court can be generally
questioned on the ground of delay alone. Even in a case where the delay in shown to be
existing, the tribunal, labour court or board, dealing with the case can appropriately mould
the relief by declining to grant back wages to the workman till the date he raised the
demand regarding his illegal retrenchment/termination or dismissal. The Court may also in
appropriate cases direct the payment of part of the back wages instead of full back
wages.....” (Emphasis laid by the Court)

16. Hence, we are of the opinion, having regard to the fact and circumstances of the case
that there is no delay or latches on the part of the workman from the date of his acquittal in
the criminal case. Thereafter, upon failure of the respondent in adhering to the assurance
given to the workman that he would be reinstated after his acquittal from the criminal case,
the workman approached the conciliation officer and the State Government to make a
reference to the Labour Court for adjudication of the dispute with regard to the order of
dismissal passed by the respondent. Keeping in mind the date of acquittal of the appellant
and the date on which he approached the conciliation officer by raising the dispute, since
the respondent had not adhered to its assurance, the State Government had rightly referred
the dispute for its adjudication. Therefore it cannot be said that there was a delay on the part
of the appellant in raising the dispute and getting it referred to the Labour Court by the State
Government.

17. Further, the Labour Court on an erroneous assumption of law framed the additional
issue regarding the limitation in raising the dispute and its reference by the State
Government to the Labour Court. Thus, the Labour Court has ignored the legal principles
laid down by this Court in the cases referred to supra. The award passed by the Labour
Court was accepted erroneously by both the learned single Judge and the Division Bench of
the High Court by dismissing the Civil Writ Petition & the Letters Patent Appeal without
examining the case in its proper perspective, keeping in view the power of the State
Government under Section 10(1)(c) and the object and intendment of the Act. Not
adjudicating the existing industrial dispute on merits between the parties referred to it may
lead to disruption of industrial peace and harmony, which is the foremost important aspect
in Industrial Jurisprudence as the same would affect the public interest at large.

19. Ld. counsel representing respondent department has also contended with vehemence
that claim petition is barred by limitation on account of delay and laches. It has been pointed that
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termination of petitioner in this case took place on 1998 and the industrial dispute was raised after
several years of retrenchment. Repudiating the argument by 1d. counsel, 1d. AR for the petitioner
has placed reliance upon judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P. (Bhatag
Ram’s case) in which it has been held that delay in raising dispute may be considered by court at
the time of granting final relief however in various other judgments even longer delay has been
condoned. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007 (HP) 1160,
delay of more than 10 years was condoned besides Hon'ble High Court has held that principle of
Limitation Act is not applicable to the industrial dispute. Similar view was taken by Hon'ble Apex
Court in Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation Act, 1963 did
not apply to the proceeding under the Industrial Disputes Act.

20. Relying upon the aforestated judgment, it has been contended that claim of petitioner
cannot be defeated on the point of delay and laches. Repudiating arguments advanced by Id.
Authorized Representative20. Relying upon the aforestated judgment, it has been contended that
claim of petitioner cannot be defeated on the point of delay and laches. Repudiating arguments
advanced by 1d. Authorized Representative for petitioner, Id. Dy. D.A. has placed reliance upon the
judgment of Hon'ble Apex Court titled as Assistant Engineer, Rajasthan State Agriculture
Marketing Board, Sub-Division Kota and Mohan Lal [2013 (139) FLR 125], the relevant para of
the judgment are produced below for reference :

Industrial Disputes Act, 1947-Sections 25-F and 10-Limitation Act, 1963-Section 5-
Industrial dispute-Termination of service-Finding of Lboaur Court that workman had
completed 240 days in calander year and his termination was in violation o section 25-F of
the [.D.Act-Wrokman worked from 1.11.1984 to 17.2.1986 in all 286 days during
employment. His services terminated on 18.2.1986. Industrial dispute raised after 6 years of
termination. Admitted delay of 6 years not kept in view by the Labour Court- Judicial
discretion exercised by the Labour Court flawed and unsustainable. Reinstatement of the
workman not the appropriate relief. In lieu of reinstatement compensation of Rs.one lac
directed to be paid to the workman by the appellant-employer within six weeks failing
which interest (@ workman 9% p.a. will be payable. [Paras 21 and 22]

Limitation Act, 1963. Section 5-Industrial Disputes Act, 1947-Section 25-F-Termination of
service-Industrial dispute raised after six years- Limitation Act not applicable to reference
made under the I.D. Act-Delay in raising industrial disputes definitely an important
circumstances which the Labour Court must keep in view before granting relief”.

I have gone through the rival contention of the 1d. Authorized Representative as well as 1d.
Dy. D.A. for State. Keeping in view the mandate of Hon'ble Apex Court in various judgments
referred to above it is held that delay in raising industrial dispute is definitely an important
circumstance and court has to keep in mind while exercising discretion. In para nos. 20 and 21 of
judgment 2013 supra has referred to Gitam Singh’s case reported in 2013 (136) FLR 893 (SC)
titled as Assistant Engineer Rajasthan Development Corporation and another vs. Geetam Singh
observing that before exercising its judicial discretion, the Labour Court has to keep in view all
relevant factors including the mode and manner of appointment, nature of employment, length of
service, the ground on which termination has been set aside and the delay in raising industrial
dispute before grant of relief in an industrial dispute. It was observed by the Hon!/ble Apex Court
in judgment (2013 supra) before that workman had worked for 286 days and had raised industrial
dispute in 1992 whereas his services have been terminated in 1986 and he raised industrial dispute
after six years. The Hon'ble Apex Court has held that though compensation awarded by Single
Judge of the Hon'ble High Court was too low and liable to be enhanced by the Division Bench but
surely reinstatement of the workman in the facts and circumstances is not the appropriate relief and
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thus Hon'ble Apex Court awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum if
the respondent failed to make payment of compensation within six weeks from the date of
judgment. In the case in hand before this court factors which have weighed are that the petitioner in
all remained engaged for about 05 years and actually worked for 1007 days as per mandays chart
on record and that the services of petitioner were disengaged in the year 1998 who worked as non
skilled worker and had raised industrial dispute by issuance of demand notice after about six years
i.e. demand notice was given in the year 2009. It is also pertinent to mention here that petitioner on
the date of filing claim petition was ageing 38 years who has sufficient spell of life to work and
earn his livelihood. Taking into consideration factors mentioned above in pursuance to judgments
of Hon'ble Apex Court petitioner would not be entitled either for reinstatement or for back wages
but compensation a lump-sum would be appropriate relief in view of judgment 2013 (139) FLR 25
(SC). The judgments relied upon by 1d. Authorized Representative for petitioner on the matter of
delay and laches is more or less settled law that claim of the petitioner could not be solely declined
on the ground of delay and laches. Similarly, judgment of Hon'ble Apex Court in 2014 titled as
Raghubir Singh’s case also does not come to the rescue of the petitioner as in this judgment also the
Hon'ble Apex Court has reiterated the mandate as given by the Hon'ble Apex Court in previous
judgment in the year 2013 i.e. Assistant Engineer, Rajasthan State Agriculture Marketing Board,
Sub-Division Kota and Mohan Lal’s case. Similar view was reiterated by the Hon'ble Apex Court
in judgment titled as Vice Chancellor, Lucknow University, Lucknow, Uttar Pradesh v. Akhilesh
Kumar Khare & another reported in AIR 2015 SC 3473.

21. In view of foregoing discussion, instead of back wages and reinstatement, a lump-sum
compensation of Rs.1,20,000/- (Rupees One Lakh Twenty thousand only) would be an appropriate
relief to which the petitioner is entitled in the facts and circumstances of the case as stated above. It
is further made clear that amount of compensation shall be paid within four months from the date
of Award failing which the petitioner would be entitled for interest @ 9% per annum from date of
Award and its realization. Issues no. 1, 2 and 3 are answered accordingly.

ISSUE NO.4

22. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

RELIEF

23. As sequel to my findings on foregoing issues, the respondent is hereby directed to pay
the compensation of Rs.1,20,000/- (Rupees One Lakh Twenty thousand only) to the petitioner in
lieu of the reinstatement in services as well as back wages and the other consequential service
benefits. Amount of compensation so awarded shall be paid by the respondent to the petitioner
within four months from today failing which the respondent shall be liable to pay the interest @ 9%
per annum on the said amount from the date of award till the date of its realization. In the peculiar
circumstances of the case, the parties are left to bear their own costs.

24. The reference is answered in the aforesaid terms.

25. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.
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26. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 29th day of November, 2016.

(K.K. SHARMA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 346/2014
Date of Institution : 16.12.2014
Date of decision : 29.11.2016

Shri Sunku Ram s/o Shri Sorma Ram, r/o Village Reya, P.O. Bakani, Tehsil & District
Chamba, H.P. ...Petitioner.

Versus
Deputy Director of Agriculture, Chamba, District Chamba, H.P. ...Respondent.
Reference under section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner : Sh. Dharam Malhotra, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.

AWARD

1. The following reference has been received from the appropriate Government for
adjudication :

“Whether transfer of the services of Sh. Sunku Ram S/O Sh. Sorma Ram, R/O Village
Reya, P.O. Bakani, Tehsil & District Chamba, H.P. by the i) Deputy Director (Agriculture)
Chamba on 16.8.1997 to Soil Conservation Department, Chamba and thereafter by ii) The Sub-
Divisional Soil Conservation Officer Chamba, Distt. Chamba to Project Officer, DRDA Chamba
during October, 2002 and thereafter again transfer of his service by the iii) Project Officer, DRDA
Chamba vide orders dated 01.2.2011 to O/O The Deputy Director, Agriculture, Chamba wherein
his joining was not accepted by the Deputy Director Agriculture, Chamba on 23.2.2011 and finally
transferring his service to Gram Panchyat Bakani, Tehsil & Distt. Chamba, is legal and justified? If
not, what relief including seniority, service benefits and compensation the above aggrieved
workman is entitled to from the above management?”

2. On receipt of reference from appropriate government, notices were issued to the
parties in pursuance to which claimant/petitioner has filed his statement of claim.

3. Brief facts of the claim as revealed in claim petition show that petitioner was engaged
as Chowkidar at Bakani Nursery in January, 1995 by Deputy Director, Agriculture Chamba where
he worked continuously till the nursery in question was handed over to Soil Conservation
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Department on 16.8.1997 along with the service of petitioner who was paid wages by Sub
Divisional Soil Conservation Officer, Chamba till October, 2002 and again the nursery in question
was handed over to Project Officer, DRDA along-with assets and liabilities where petitioner had
also continued to work on daily wages without any break. It is alleged that respondent no.1 vide
order no.DRDA-CBA-14136-37 dated 1.2.2011 had ordered petitioner to report to Deputy Director
Agriculture for further assignment with immediate effect and also ordered nursery at Bakani
transferred back to Deputy Director Agriculture along-with assets and liabilities. It further
transpires from the claim petition that petitioner was directed to report for duty before Deputy
Director Agriculture Chamba but his joining was not accepted by Deputy Director Agriculture. It is
alleged that Deputy. Director of Agriculture Himachal Pradesh vide letter no.Agr.(SC) H(F)10-
16/2000-11-264 dated 21.4.2011 informed the respondent that at that stage, it would not be possible
for their department to take over the Bakani nursery as project in question had been terminated in
2002 and that no further funds were available with department to meet out the recurring costs. It is
also alleged that petitioner has not paid wages w.e.f. February, 2011 till date although he was
working continuously and has not been regularized in service despite completion of 10 years of
continuous service i.e. working 240 days in each calendar year. Claiming that as per directions of
Honllble Apex Court reported in Mool Raj Upadhya vs. State of H.P. & Ors. 1994(2) SLR 377, it
has been contended that after completion of 10 years of continuous service, petitioner was entitled
not only for regularization but also for consequential benefits in terms of regularization policy of
State Government after 10 years of service but his services were not regularized by the respondent,
who had violated the provisions of Section 25-F of the Industrial Disputes Act, 1947 (hereinafter
referred to as 'the Act' for brevity). It is also alleged that non payment of wages and non
regularization of service of petitioner by the respondent is without any notice envisaged under
Section 25-F of the Act. Claiming to have worked since 1995 as Chowkidar at Bakani Nursery for
more than 240 days in a year and petitioner has prayed for wages w.e.f. February, 2011 and
regularization of his service w.e.f. the date of completion of eight years of continuous service. A
demand notice was served but the matter could not be reconciled before Conciliation Officer.
Accordingly, petitioner claims that he be ordered to be paid wages from February, 2011 and
regularization of his service on the post of chowkidar w.e.f. date of daily wage as per policy of the
Government with consequential benefits. The petitioner also prays transferring of services of
petitioner finally to Gram Panchyat, Bakani as previous transfers were neither legal nor justified
and the petitioner be ordered to be granted relief of seniority, service benefits with compensation by
the respondent.

4. The respondent contested claim petition, filed joint reply inter-alia taken preliminary
objections of maintainability. On merits admitted that petitioner was engaged as Chowkidar in July,
1995. It is claimed that petitioner had worked intermittently with the respondent/department from
1995 to April, 1996 who visited his place of work at his own sweet will and did not work in the
year 1997. It has been emphatically denied that the services of petitioner had been handed over to
Soil Conservation Department when the Bakani nursery was handed over to said department. It
further transpires from the reply that respondent no.1 had requested for guidelines to the Director of
Agriculture, Himachal Pradesh dated 11.3.2011 and vide letter no. Agr. SC CBA NWDPRA (Gen)
6/2002 dated 27.11.2002 nursery at Bakani had been handed over to the respondent no.3. It has
been specifically alleged that petitioner was not handed over to respondent no. 3 along-with nursery
as claimed by him as infact petitioner had left the work at his own sweet will. It is also denied that
petitioner has not been paid wages since February, 2011 rather from record of respondent,
petitioner was shown to have worked on contract basis and the wages for said period had already
been paid to him who did not complete 240 days in each calendar year as the petitioner has worked
on contract basis. As such, it is stated that as per record petitioner is stated to have worked on
contract basis from November, 2002 to May, 2011 who was neither entitled for wages nor
regularization in service. It is further stated that the judgment of Hon'ble Apex Court titled as Mool
Raj Upadhaya vs. State of H.P. & Ors. is not applicable to case in hand besides no juniors have



7956 RIS, feAMIel Yagl, 28 BRavl, 2017 /9 WIH, 1938

been engaged at the place of petitioner and that the services of petitioner was not terminated by the
respondent. As such, the respondent claims to have not violated the provisions of Section 25-F,
25-G and 25-H of the Act. Accordingly, petition was sought to be dismissed.

5.  The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. To prove his case, petitioner had examined himself as PW1 tendered/proved his
affidavit Ex. PW1/ A under Order 18 Rule 4 CPC, Ex. PW1/B copy of letter dated 11.3.2011,
Mark-A copy of letter dated 27.11.2002, Mark A1 copy of letter dated 27.11.2002, Ex. Pw1/C copy
of letter dated nil, Mark-B copy of letter dated 2.8.2002, copy of letter dated 13.4.2011 Mark-C,
copy of letter dated 16.10.2002 Mark-D, copy of letter dated 1.2.2011 Mark-E, copy of letter dated
5.3.2011 Mark-F, Copy of letter dated 21.2.2003 Mark-G and closed evidence. On the other hand,
repudiating the evidence led by petitioner, respondent had examined Shri Shiv Kumar Sharma, Dy.
Director of Agriculture Chamba (HP) as RW1, tendered/proved his affidavit Ex. RW1/A, Ex.
RWI1/B copy of letter dated 11.3.2011, Ex. RW1/C copy of letter dated 27.11.2002, Ex. RW1/D
copy of letter dated 27.22.2002, Ex. RW1/E to Ex. RW1/G copies of letter dated nil, Ex. RW1/H
copy of letter dated February, Ex. RW1/I copy of letter dated 21.2.2003, Ex. RW1/J copy of letter
dated 5.3.2011, Ex. RWI/K copy of office order dated 1.2.2011, Ex. RWI1/L copy of letter dated
116.10.2002, Ex. RW1/M copy of letter dated 13.4.2011, Ex. RW1/N copy of letter dated 2.8.2002,
Ex. RW1/0 copy of letter dated nil Ex. RW1/P copy of mandays chart and closed evidence.

7. 1 have heard the Authorized Representative/counsel representing petitioner and 1d. Dy.
D.A. for respondent, gone through records of the case carefully.

8. From the contentions raised, following issues were framed on 22.9.2015 for
determination :

1. Whether transfer of the services of petitioner by the Deputy Director (Agriculture)
Chamba thereafter by The Sub Divisional Soil Conservation Officer Chamba,
Distt. Chamba again transfer by the Project Officer, DRDA Chamba and finally
transferring petitioner to Gram Panchyat Bakani, Tehsil & Distt. Chamba is/was
illegal and unjustified, as alleged? ...OPP.

2. If issue no.l is proved in affirmative, to what service benefits the petitioner is
entitled to relief as prayed? ...OPP.

3. Whether the petition is not maintainable in the present form as alleged? ...OPR.

Relief.

9. For the reasons to be recorded hereinafter while discussing the aforesaid issues, my
findings on the aforesaid issues are as follows:

Issue No.l : No

Issue No.2 : No

Issue No.3 : Yes

Relief : Petition is dismissed per operative part of the Award.

REASONS FOR FINDINGS

ISSUES NO. 1, 2 AND 3

10. All these issues have been taken up together for discussion being interconnected
which can be disposed of simultaneously without repetition of evidence.
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11. At the outset, it is pertinent to mention here that there exist vast difference between
reference received from appropriate government and relief claimed by the petitioner by filing claim
petition on record. It may not be erroneous to mention here that this court is to confine its findings
on reference so received and it cannot travel beyond by the reference. A bare glance at the
reference would show that petitioner was factually aggrieved with his transfer to office of Deputy
Director Agriculture Chamba thereafter on 16.8.1997 Soil Conservation Department, Chamba and
thereafter by Sub-Divisional Soil Conservation Officer Chamba, District Chamba to Project
Officer, DRDA Chamba in 2002 and vide order dated 1.2.2011 and thereafter to Deputy Director
Agriculture Chamba from where he was denied joining duty and finally transferred to Gram
Panchyat Bakani. It is equally important to mention here that Deputy Director Agriculture Chmba
had refused to give joining to the petitioner on reference of Project Officer DRDA stipulating the
reasons for doing so. It would be relevant to refer to Ex. RW1/M letter from Director of Agriculture
Himachal Pradesh to Deputy Commissioner-cum-Chief Executive Officer, DRDA, Chamba in
which it was stated that all assets and liabilities were required to be handed over to Watershed
Committee after completion NWDPRA projects and that two nurseries had been handed over to
DRDA Chamba on special request of DRDA. Ex. RW1/M is transfer of nursery which does not talk
about transfer of petitioner in any manner. Prior to it letter dated 2nd August, 2002 was written by
Deputy Director Agriculture in which proposal for transfer for both the nurseries were sent which
was declined by the DRDA and after that the nursery of Bakani was stated to be not handed over to
DRDA as the project had terminated in 2002.

12. It may not be erroneous to mention here that neither petitioner nor respondent have
proved on record any document reflecting transfer of petitioner from one nursery to other nursery.
Rather there is no transfer order of petitioner on record. Even if nurseries had been transferred with
assets and liabilities, it did not mean that officials of nurseries were transferred. Certainly, burden
of proof in this regard was upon petitioner. Be it noticed that DRDA vide letter Ex. RW1/O has
specifically alleged in letter addressed to Pradhan Gram Panchyat Bakani with cheque amounting
to Rs. 20,000/- was sent as honorarium for Sunku Ram w.e.f. February, 2011 to June 2011 @
Rs.4000/- per month and that his services infact petitioner on resources of Panchyat. This cheque
was encashed by petitioner which clearly suggest that he was paid honorarium and not wages as
claimed by him, the amount so received is honorarium of Rs.20,000/- and not wages. Prior to it,
also he appears to worked only on contract basis. The terms of assets and liabilities of nursery and
his transfer to subsequent department as has come in the evidence could not be construed to mean
that petitioner was also transferred. Ex. RW1/1 further shows payment of Rs.7500/- was paid to
Sunku Ram. The said entry was reiterated in Ex. RW1/M showing payment of Rs.7500/- to
petitioner. Ex. RW1/F is the bill of Sunku Ram from April, 2002 to August 2002 @ Rs.1500/-
aggregating to a sum of Rs.7500/-. The evidence on record clearly shows that petitioner was
working on different amount as remuneration for his work and now in a garb having worked for
different nursery for several years he claimed benefit for regularization and wages from February,
2011 till date which could not be granted in view of the fact that petitioner had not challenged the
transfer order(s) as such in absence of which it would be unsafe to hold that these orders were
illegal and unjustified.

13. Significantly, petitioner had worked from 1997 till 2011 had never challenged the
order before any authority rather his case does not remain that he ever felt aggrieved with the
transfer(s) in preceding 14 years. It seems that the services of petitioner were transferred to
different departments and petitioner continued to work independently after seeking work either in
the shape of honorarium or remuneration for his work. Thus, relief as claimed by petitioner qua
regularization and completing of eight years service is not tenable as there is no corresponding
evidence on record and nothing has been proved on records showing that transfer of petitioner from
Deputy Director Agriculture to Soil Conservation Department and then again Deputy Director who
refused to joining and finally petitioner was transferred to Gram Panchyat Bakani. That being so,
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petitioner could not be entitled for regularization of service as claimed by him as there is nothing in
evidence to show that petitioner had been removed from service without notice under Section 25-F
of the Industrial Disputes Act, 1947. Similarly, proof of mandays chart having worked from 1995
does not confirm any right in this claim petition as it does not show transfer of petitioner in any
manner. Thus transfer orders as highlighted no reference of the appropriate govt. cannot be stated
to illegal or unjustified. In view of the foregoing discussion, issue no.l is answered in negative that
transfers of petitioner to various departments which was not illegal and unjustified rather petitioner
is held to have never been transferred along-with assets and liabilities of the nursery and for said
reason issue no.2 is answered in negative holding that petitioner is not entitled for service benefits
and also on this score petition is held to be not maintainable. Hence, issue no.3 is decided in favour
of respondent and against the petitioner.

RELIEF

14. As a sequel to my findings on foregoing issues, the instant claim petition is dismissed.
In the peculiar circumstances of the case, the parties are left to bear their own costs.

15. The reference is answered in the aforesaid terms.

16. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

17. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 29th day of November, 2016.
(K. K. SHARMA),
Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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