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LABOUR AND EMPLOYMENT DEPARTMENT 

 
NOTIFICATION 

 
Shimla-2, the  2nd August, 2018 

 
 No. Shram (A) 6-3/2018 (Awards) Shimla.—In exercise of the powers vested  under 
section 17 (1) of the Industrial Disputes Act, 1947, the Governor, Himachal Pradesh is pleased to 
order the publication of awards of the following  cases  announced  by the Presiding Officer, Labour 
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Court Shimla on the website of the Department of Labour & Employment, Government of 
Himachal Pradesh :— 
 

Sl. 
No. 

Reference/ 
Application 

Title Section 

1 Ref. 21/11 Smt. Surjeet Kumari V/s. M/s Biogenetic Drugs Pvt. Ltd. 
Vill. Jharmajri, Baddi, Distt. Solan, H.P. through its 
Managing Director. 

10 

2. Ref. 60/07 Rajinder Sharma & Ors. V/s. Managing Director, Woodville 
Palace Resorts Ltd., Woodville Palace, Raj Bhawan Road, 
Shimla-2. 

10 

3. App. 48/14 Bhupinder Gautam V/s. H.P. State Civil Corporation, Ward 
No. 6, Shitla Mata Mandir Nalagarh, Distt. Solan, H.P. & 
Ors. 

10 

4. App. 48/12 Pardeep Kumar V/s. Factory Manager, M/s Anuspaa 
Heritage Products Pvt. Ltd.,  Plot No. 3, Khadeen (Kamli) 
Parwanoo, Tehsil Kasauli, Distt. Solan, H.P. 

10 

5. Ref. 109/16 Piar Chand V/s. The Executive Engineer, Division No.1, 
HPSEB, Charlie Villa, Chhotta Shimla, Shimla-2, H.P. 

10 

6. Ref. 16/15 Ashwani Kumar V/s. Managing Director Committee Green 
Hills Engineering College Society Gandhi Gram, P.O. 
Bohali, Tehsil & Distt. Solan, H.P. through its Chairman. 

10 

7. Ref. 06/16 Manoj Kumar V/s. The Commissioner-cum-Chief Executive 
Officer, Shimla Environment Heritage Conservation & 
Beautification Society (SEHB), Municipal Corporation 
Shimla, H.P. 

10 

8. Ref. 92/17 Pramod Kumar Choudhary V/s. The Managing Director, 
M/s Elder Pharmaceuticals Ltd., Elder House, Plot  No. C-
9, Dalia Industrial Estate, Off Vira Desai Road Andheri 
(West), Mumbai-53. 

10 

9 App. 43/16 Dhuni Chand V/s. The Factory Manger, M/s Super 
Multicolor Pvt. Ltd., VPO Kishanpura (Baddi), Tehsil 
Nalagarh, Distt. Solan, H.P. 

10 

10. Ref. No. 18/11 Raghuvir Singh V/s. M/s Biogenetic Drugs Pvt. Ltd., Vill. 
Kalujhanda P.O. Mandhala, Tehsil Baddi, Distt. Solan, H.P. 

10 

11. Ref. 20/11 Surender Pal V/s. M/s Biogenetic Drugs Pvt. Ltd., Vill. 
Jharmajri Baddi, Distt. Solan, H.P. through its Managing 
Director. 

10 

12. Ref. 22/11 Prithi Chand V/s. M/s Biogenetic Drugs Pvt. Ltd., Vill. 
Jharmajri Baddi, Distt. Solan, H.P. thorugh its Managing 
Director. 

10 
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13. Ref. 17/17 Prem Chand Bhardwaj V/s. The Conservator of Forests 

Circle Rampur, Distt. Shimla, H.P. & Anr. 
10 

14. Ref. 13/11 Vikram V/s. M/s Biogenetic Drugs Pvt. Ltd., Vill. Jharmajri 
Baddi, Distt. Solan, H. P. through its M.D. 

10 

15. Ref. 23/11 Mohal Lal V/s. M/s Biogenetic Drugs Pvt. Ltd., Vill. 
Jharmajri Baddi, Distt. Solan, H.P. 

10 

16. Ref. 24/11 Sandeep Kumar V/s. M/s Biogenetic Drugs Pvt. Ltd. Vill. 
Jharmajri Baddi, Distt. Solan, H. P. through its M.D. 

10 

17. Ref. 19/11 Rakesh Kumar V/s. M/s Biogenetic Drugs Pvt. Ltd. Vill. 
Jharmajri Baddi, Distt. Solan, H.P. through its M.D. 

10 

18. Ref. 65/18 Devender Kumar V/s. M/s Krishana Therma Pack, 
Nalagarh. 

10 

19. Ref. 137/17 Workers Union V/s. Registrar, L.R. Group of Institutes, 
Solan. 

10 

20. Ref. 154/17 Madan Lal V/s. Maharishi Markandeshwar Medical 
Colllege, Solan. 

10 

21. Ref. 70/18 Vikas Pathania V/s. M/s Astral Poly Technik Ltd. 10 

 
 

By order, 
 

NISHA SINGH, IAS, 
Addl. Chief Secretary (Lab. & Emp.). 

 

___________ 
 
IN  THE  COURT  OF  SUSHIL  KUKREJA,  PRESIDING   JUDGE,  H.P.  INDUSTRIAL 

TRIBUNAL-CUM-LABOUR COURT, SHIMLA 
 

Ref. No. 21 of 2011 
 

Instituted on 13-6-2011 
 

Decided on 8-5-2018 
 
 Smt. Surjeet Kumari w/o Shri Dharam Pal, r/o Village & P.O. Elawala, Tehsil Shri 
Nainadevi, District Bilaspur, H.P.  ...Petitioner. 
 

Vs. 
 

 M/s Biogenetic Drugs Pvt. Ltd., Village Jharmajri Baddi, District Solan, H.P. through its 
Managing Director   ...Respondent. 
 

 Reference  under  section  10  of  the  Industrial  Disputes  Act, 1947 
 
 For petitioner  :  Shri R.K. Khidtta, Advocate 
 For respondent : Shri Rajiv Sharma, Advocate 
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AWARD 

 
 The reference for adjudication, sent by the appropriate government, is as under :— 
 
 “Whether the dismissal of the services of Smt. Surjeet Kumari w/o Shri Dharam Pal, 

Operator, by the Managing Director, M/s Biogenetic Drugs Private Limited, Village 
Jharmazri, Baddi, District Solan, H.P. w.e.f. 27.3.2010 after serving charge-sheet and 
after holding enquiry is legal and justified? If not, to what back wages, service benefits 
and relief the above named operator is entitled to from the concerned management?” 

 
 2. Briefly the case of the petitioner is that she was engaged by the respondent company 
w.e.f. 17.7.2005 and worked as such till 27.3.2010 continuously. Her services had been terminated 
on 27.3.2010 without assigning any reason and without complying with the mandatory provisions 
of the Industrial Disputes Act, 1947 (hereinafter referred to as Act). On 25.8.2009, the respondent 
company asked the petitioner and other workers to leave the factory and did not allow them to work 
in the factory and only the workmen employed through contractor had been allowed to work. On 
26.8.2009, the petitioner along-with other workers came to the factory for work but the security 
officer stopped them to enter the factory and the gate of the factory was closed. The suspension 
order of the petitioner and other workers had already been pasted on the factory gate. On 26.8.2009, 
when the company had not allowed the petitioner and other workers to enter the factory, they made 
a joint complaint to the Labour Officer, Baddi upon which Labour Inspector came in the factory 
and made the inspection and summoned the respondent to his office for conciliation on 27.8.2009 
on which date one official of the respondent handed over the letter of the company to the Labour 
Inspector. On 28.9.2009, on the intervention of the Labour Inspector all other workers except the 
suspended workers including petitioner were allowed by the respondent company to work. It is 
further asserted that on 5.9.2009, the petitioner received the joint chargesheet from the respondent 
which was replied by her and thereafter the enquiry was conducted which was not fair and on the 
report of enquiry officer, the petitioner was asked to file the comments to the show cause and after 
receiving the reply of the petitioner, her services had been terminated. The petitioner never 
instigated any worker to go on strike and did not cause the loss to the company in any manner. The 
enquiry officer right from very beginning started favouring the respondent, who used to right down 
the things which favoured the company. The petitioner also gave in writing against the enquiry 
officer but the same was not accepted. The enquiry officer had not allowed the petitioner to lead her 
evidence. The enquiry officer had not conducted the enquiry in fair manner and had also not 
followed the principle of natural justice. The termination of the petitioner is illegal and violative of 
the provisions of the Industrial Disputes Act, 1947. 
 
 3. By filing reply, the respondent averred that on 21.8.2009, the petitioner along-with 
other workers stopped work at about 3.00 P.M. and had not allowed anyone to perform duty. On 
25.8.2009, the petitioner along-with other leading workers entered the factory and went to different 
departments and instigated other workmen to stop their work and resort to strike and as such the 
petitioner along-with other leading workmen who committed grave misconducts were suspended 
from duty vide letter dated 25.8.2009. On 26.8.2009, the suspension order was given to the 
petitioner and seven other employees, who refused to accept the same and the same were sent 
through post and copies were affixed on the main gate of the factory. It is further stated that the 
petitioner along-with other workmen committed grave misconduct for which they were suspended 
from the duty and a joint chargesheet dated 5.9.2009 was issued to them and when the reply filed 
by the petitioner was not found satisfactory, the management decided to hold domestic enquiry into 
the matter and constituted the enquiry jointly vide letter dated 14.9.2009. Shri Krishna Mohan 
Tripathi was appointed as an enquiry officer who conducted the enquiry. The enquiry officer was 
independent and impartial person who conducted the enquiry in fair and proper manner by 
following the principles of natural justice. The show cause notice was sent to the petitioner against 
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proposed punishment of dismissal along-with the enquiry report and thereafter the petitioner was 
dismissed from the employment vide letter dated 27.3.2010. Since, all the charges leveled against 
the petitioner, stood proved, her services had been terminated. 
 
 4. By filing rejoinder, the petitioner reaffirmed her allegations by denying those of the 
respondent. vide order dated 20.7.2013, this Court framed the following preliminary issues: 
 
  (1) Whether the domestic enquiry conducted against the petitioner is unfair and 

violative of the principles of natural justice as alleged? …OPP. 
 
 5. Thereafter, vide order dated 2.12.2015, this Court decided the preliminary issue in 
favour of the petitioner and against the respondent by holding as under :— 
 
 “In view of my foregoing findings on preliminary issue, the enquiry conducted by the 

enquiry officer vide Ex. RW-1/B, is violative of principle of natural justice, hence, is 
hereby set aside and quashed. 

 
 6. Since, the preliminary issue was answered against the respondent, hence, on the basis 
of pleadings of the parties, the following issues were framed by this Court on 2.12.2015 and the 
respondent was afforded opportunity to lead evidence on merits in order to prove the alleged 
misconduct of the petitioner :— 
 
  (1) Whether the petitioner has committed the misconduct as alleged in the 

chargesheet dated 5.9.2009 issued by the respondent? …OPR. 
 
  (2) If issue No.1 is proved in affirmative, whether the dismissal of the petitioner is 

legal and justified?  ...OPR. 
 

  (3) If issue No.1 is not proved in affirmative, then to what service benefits the 
petitioner is entitled to?   ...OPP. 

 
   (4) Relief.   
 
 7. I have heard the learned counsel for the parties and have also gone through the record 
of the case. 
 

 8. For the reasons to be recorded hereinafter while discussing issues for determination my 
findings on the aforesaid issues are as under. 
 

 Issue No. 1 : No 
 

 Issue No. 2: No 
 

 Issue No. 3 : Entitled to reinstatement in service with seniority and continuity but 
without back wages. 

 

 Relief :  Reference answered in favour of the petitioner and against the respondent 
per operative part of award. 

 

REASONS FOR FINDINGS 
 

Issues No. 1 & 2 : 
 
 9. Being interlinked and correlated both these issues are taken up together for discussion 
and decision. 
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 10. In order to prove issue no.1, the respondent has examined four RWs. Shri Bal Mohan 
Sharma HR/Admn. Manager appeared into the witness box as RW-1 and tendered in evidence his 
affidavit Ex. RW-1/A wherein he reiterated almost all the averments as made in the reply. He also 
tendered in evidence notice dated 10.8.2009 Ex. R-1, notice dated 21.8.2009 Ex. R-2, letter to 
Labour Officer Baddi Ex. R-3, notice dated 25.8.2009 Ex. R-4, letter to SHO Ex. R-5, notice dated 
28.8.2009 Ex. R-6, letter dated 27.8.2009 Ex. R-7, letter dated 28.8.2009 Ex. R-8, letter dated 
29.8.2009 Ex. R-9, notice dated 21.2.2008 Ex. R-10, notice dated 22.2.2009 Ex. R-11, notice dated 
23.2.2008 Ex. R-12, chargesheet dated 5.9.2009 Ex. R-13, settlement dated 3.3.2008 Ex. R-14 and 
letter dated 29.8.2016 to S.P Baddi Ex. R-15. In cross-examination, he admitted that the petitioner 
was engaged as a helper and she worked continuously till the date of her termination. He further 
admitted that the demand notice was raised by the workers in the year 2009 for increase in the 
wages. He denied that the workers had worked throughout the day on 21.8.2009. He admitted that 
on 24.8.2009, the respondent had ordered the increase in the wages of the workers.   He denied that 
on 25.8.2009, all the workers were stopped by the respondent at the main gate of the factory. He 
further denied that the workers never went on strike in the month of August 2009. He admitted that 
no show cause notice was issued to the petitioner prior to the issuance of suspension order dated 
26.8.2009. He denied that the work and conduct of the petitioner remained always satisfactory. He 
admitted that no chargesheet was issued to the petitioner nor any enquiry was held against her and 
no action was taken against her for the incident dated 21.2.2008. He denied that all the workers 
except the petitioner have been paid full salary for the month of August 2009. He further denied 
that regular workers were stopped by the respondent and contractual workers were allowed to work 
in the month of August 2009. He also denied that the petitioner had never instigated any worker to 
go on strike. He admitted that the labour inspector visited the factory on 28.8.2009 and all the 
workers except the chargesheeted workers including the petitioner were allowed to resume the 
duties. He denied that false charges have been leveled against the petitioner to remove her from the 
job illegally. He further denied that the petitioner had never indulged in any misconduct and illegal 
activity. He admitted that the petitioner had completed 240 days in preceding twelve months. 
 
 11. Shri Arun Thakur, HR Officer stepped into the witness box as RW-2 and tendered in 
evidence his affidavit Ex. RW-2/A wherein he also reiterated almost all the averment as made in 
the reply. In cross-examination, he denied that the petitioner along-with other chargesheeted 
workers were not addressing the workers on 21.8.2009 and have never raised any slogans in the 
factory premises against the management. He denied that the workers had raised a demand to 
increase their wages. He further denied that the workers never went on strike on 21 and 25 to 
27.8.2009. He also denied that the petitioner and other chargesheeted workers have never instigated 
any worker to go on strike. He denied that the respondent had stopped the workers at the main gate 
of the factory from doing the work. He admitted that no chargesheet was issued to the petitioner nor 
any enquiry was held against her and no action was taken against her for the incident dated 
21.2.2008. He denied that all the workers except the petitioner have been paid full salary for the 
month of August 2009. He further denied that the Labour Inspector had visited the factory in the 
month of August 2009 and found the management at fault. He admitted that the petitioner and other 
chargesheeted workers used to raise the demands of the workers before the management. He denied 
that the petitioner had never indulged in any misconduct and illegal activity. 
 
 12. RW-3 Shri Dalip Singh, Packing Manager also tendered in evidence his affidavit Ex. 
RW-3/A wherein he reiterated almost all the averments as made in the reply. In cross-examination, 
he stated similar facts as stated by RW-1 and RW-2 in their cross- examination. 
 
 13. Shri Surinder Singh Bisht, Labour Inspector, Baddi appeared into the witness box as 
RW-4 to depose that he has not brought the summoned record as there is no such record found in 
their office. He further stated that notice Ex. R-1 was signed by Shri Puran Chand Thakur, the then 
Labour Inspector, Baddi. In cross-examination, he admitted that a file is maintained in their office 
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regarding the conciliation proceedings of any case. He further admitted that in the notice Ex. R-1, it 
has not been requested to their office to initiate conciliation Proceedings. 
 
 14. On the other hand the petitioner examined Shri Harmeet Singh as PW-1, who deposed 
that he had worked as an operator with the respondent from the year 2006 till the year 2010. He 
further deposed that he was present in the factory on 21.8.2009 and the petitioner had never stopped 
him or any other worker from doing the duty and on 24.8.2009, he was also present in the factory 
and the petitioner had never misbehaved with any official on that day and had never used any foul 
language against any of the official. He also stated that the petitioner and other office bearers of the 
union used to espouse the cause of the workers before the management including the enhancement 
of bonus and the services of the petitioner were terminated as she along-with other office bearers of 
the union raised the demands of the workers. In cross-examination, he denied that on 10.8.2009, all 
the workers have gathered outside the canteen and stopped the work with the demand to raise their 
salary. He further denied that the petitioner along-with other workers namely Raghuvir, Vikram, 
Mohan Lal, Surender Pal, Sandeep Kumar, Prithi Chand and Rakesh Kumar were leading and 
instructing the other workers to go on illegal strike. He also denied that on 21.8.2009 at about 3.00 
P.M., the workers have stopped the work at the instance of the petitioner and aforesaid workers. He 
denied that on 23rd  and 24th  August, 2009, the workers slowed down the production. He further 
denied that the workers were not allowed to enter inside the factory by the petitioner and aforesaid 
workers from 25.8.2009 to 28.8.2009. 
 
 15. The petitioner herself appeared into the witness box as PW-2 and tendered in evidence 
her affidavit Ex. P-1. In cross-examination, she denied that on 21.2.2008, the workers went on the 
strike. She further denied that no notice of strike was given to the management. She also denied 
that on 21.2.2008, she along-with other workers namely Raghubir, Surender Pal, Sandeep Kumar, 
Rakesh Kumar, Mohan Lal, Prithi Chand and Vikram instigated the other workers to go on strike. 
She denied that they had told the management if their wages were not increased then they will not 
allow to run the factory. She expressed her ignorance that prior to 21.2.2008, they have raised a 
demand charter on which the Labour Inspector-cum-Conciliation Officer started the conciliation 
proceedings and the said proceedings were pending on 21.2.2008. She denied that after 21.2.2008 a 
chargesheet was issued to her and aforesaid workers and were suspended. She further denied that 
after the settlement Ex. R-14 they were taken back in service and the chargesheet was dropped. She 
also denied that on 10.8.2009 at about 1.30 P.M., she along-with the aforesaid workers instigated all 
the workers to stop the work. She denied that on 21.8.2009, at about 3:00 P.M. the workers have 
stopped the production on their instigation. She further denied that she along-with aforesaid 
workers were suspended on 26.8.2009. She expressed her ignorance that on 27.8.2009, a meeting 
for conciliation was fixed in the O/o Labour Inspector at Baddi. She denied that on 28.8.2009, the 
factory was closed due to the strike of the workers. She further denied that she was chargesheeted 
along-with other workers for instigating them to go on illegal strike and she was also a part of the 
same. She admitted that she was dismissed from service on the basis of chargesheet Ex. PW-1/B. 
 
 16. I have closely scrutinized the entire evidence on record and from the closer scrutiny 
thereof, it has become clear that the petitioner along-with other workers were issued joint 
chargesheet dated 5.9.2009 and since the explanation submitted by the petitioner was not found 
satisfactory by the respondent, a domestic enquiry was ordered to be conducted and accordingly 
Mr. K. M Tripathi, Advocate was appointed as an enquiry officer to enquire into the charges 
leveled against them in respect of joint chargesheet. After the conclusion of enquiry, the enquiry 
officer had submitted his report dated 5.2.2010, Ex. RW-1/B. On the receipt of the enquiry report 
by the enquiry officer and after the satisfaction of the respondent that the charges leveled against 
the petitioner and other co-workers stood proved in the enquiry, the respondent concurred with the 
findings of the enquiry officer, as such the copy of the enquiry report alongwith show cause notice 
was issued to the petitioner and other co-workers to the proposed punishment of dismissal and 
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thereafter the petitioner along-with her co-workers were dismissed from the employment of the 
respondent company vide letter dated 27.3.2010. However, vide order dated 2.12.2015, this Court 
had set aside and quashed the enquiry conducted by the enquiry officer being violative of principles 
of natural justice and the respondent was afforded opportunity to lead evidence on merits in order 
to prove the misconduct as alleged in the chargesheet dated 5.9.2009 against the petitioner. At this 
stage, it would be pertinent to reproduce the joint chargesheet dated 5.9.2009 Ex. R-13 issued 
against the petitioner and other workers namely Mohan Lal, Surender Pal, Rakesh Kumar, Vikram, 
Nirmal Kumar, Ram Chand, Sandeep Kumar and Prithi Chand with respect to the alleged 
misconduct which is in Hindi and the same reads as under : 

 
^^vki ij vkjksi gS fd vki yksxksa us fnukad 21&8&2009 dks fcuk lwpuk ,d lkFk feydj rFkk 

,d jk; gksdj yxHkx 3 cts vpkud dke jksd fn;k vkSj Bsdsnkj ds Jfedksa dks Hkh dke ugha djus fn;k 
ftlds fy, izca/kdksa us uksfVl Hkh tkjh fd;k fd vki yksx ^^dke ugha rks osru ugha** ds vk/kkj ij ml 
vof/k ds osru ds vf/kdkjh ugha gSA 

 
fnukad 24&8&2009 dks izca/kdksa us osru o`f) ?kksf"kr i= uksfVl cksMZ ij yxk;k x;kA 

 
vki lHkh fnukad 25&8&2009 dks lqcg QSDVªh ds vanj vk;s ijUrq vius dk;Z LFky ij ugha 

igqapsA vki yksxksa us dk;Z LFky NksM+dj vU; foHkkxksa esa tkdj Jfedksa dks dke u djus ds fy, mdlk;k 
,oa HkM+dk;kA vki yksxksa us viuk dk;Z 'kq: ugha fd;kA vki yksxksa ds mdlkus ,oa HkM+dkus ls vU; 
Jfedksa us vki yksxksa dh vxqokbZ esa] QSDVªh ds vanj jgdj fcuk lwpuk vuqfpr ,oa xSjdkuwuh gM+rky dhA 
izca/kdksa ds }kjk vki yksxksa dks le>k;k x;k fd vki yksx Jfedksa dks vuqfpr ,oa xSjdkuwuh gM+rky ds 
fy, u mdlk;sa vkSj gM+rky lekIr dj dke ij okil vk;as D;ksafd blls mRiknu dk Hkh uqdlku gks 
jgk gSA izfr"Bku dh vkfFkZd gkyr igys ls [kjkc gS ysfdu vki yksxksa us izca/kdksa dk dguk ugha ekuk 
vkSj vki lHkh us u dsoy dEiuh ds Jfedksa dks cfYd Bsdsnkj ds Jfedksa dks Hkh dke ugha djus fn;kA 
nksigj ds ckn vki  yksxksa us mu Jfedksa ds lkFk gkFkkikbZ dh tks QSDVªh esa cuk gqvk rS;kj eky fMyhojh 
ds fy, ys tk jgs Fks vkSj vki yksxksa us rS;kj eky QSDVªh ls ckgj ugha tkus fn;k rFkk /kedh nh fd tks 
Hkh eky ckgj ysdj tk;sxk mlds gkFk iSj rksM+ nsaxsA 'kke dks viuh ikyh lekIr gksus ds ckn vki lHkh 
QSDVªh xsV ds ikl vanj gh bdV~Bs gks x, vkSj dgk fd vki yksx QSDVªh ugha pyus nsaxsA vki yksxksa ds 
mxz ,oa fo/oald joS;s dks ns[krs gq, iqfyl cqykuh iM+h A iqfyl ds vkus ds ckn vki yksx QSDVªh ls 
ckgj x;sA 

 
 vki yksxksa ds }kjk ,d lkFk feydj ,oa ,d jk; gksdj fnukad 25&8&2009 dks fd;s x, 
nqjkpj.kksa ds fy, izca/kdksa us vkidks] vius i= fnukad 25&8&2009 }kjk dk;Z ls fuyfEcr dj fn;kA vki 
yksxksa dks fuyEcu vkns'k fnukad 26&8&2009 dks lqcg yxHkx 8-30 cts QSDVªh xsV ij fn;k x;kA ysfdu 
vki yksxksa us fuyEcu vkns'k i<+ dj ysus ls euk dj fn;kA rnksijkUr fuyEcu vkns'kksa dks xsV ij yxk 
fn;k x;kA fnukad 26&8&2009 dks vki lHkh fuyfEcr Jfedksa us xsV ij nwljs Jfedksa dks Hkh jksd fy;k 
rFkk /kedk;k fd tks dke ij tk,xk mlds gkFk iSj rksM+ fn, tk,axs] ftlds dkj.k dqN Jfed tks dk;Z 
ij tkuk pkgrs Fks os Hkh vki yksxksa dh /kefd;ksa dh otg ls dk;Z ij ugha x,A   

 
 izca/kdksa }kjk leLr gM+rkyh Jfedksa dks ckj&ckj le>k;k x;k ijUrq blds ckctwn Hkh gM+rkyh 
Jfed vki lHkh ds mdlkus o HkM+dkus ij gM+rky lekIr dj M;wVh ij mifLFkr ugha gq, vkSj os bl 
ckr ij vM+s jgs fd tc rd fuyfEcr Jfedksa dk fuyEcu okil ugha fy, tkrk dksbZ Hkh M;wVh ij ugha 
tk,xk vkSj gM+rky tkjh jgsxhA vki yksxksa rFkk ,d vU; fuyfEcr Jfed Jh j?kqohj ds lkFk dqN vkSj 
Jfed Hkh nqjkpj.kksa esa fyIr gq,A vki yksxksa us mijksDr fnukad esa ;g Hkh /kedh nh fd vki yksx dEiuh 
ugha pyus nsaxs] tks Hkh dke ij tk,xk mUgsa ekjsaxs&ihVsaxs vkSj ns[krs gSa fd dSls QSDVªh ls ckgj fudyrs 
gSaA 
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 fnukad 27&8&2009 dks lajk/ku dk;Zokgh ds nkSjku vki lHkh fuyfEcr Jfedksa us lajk/ku dk;Zokgh 
lekIr gksus ds le;] dEiuh ds vf/kdkjh dks tks lajk/ku dk;Zokgh esa fgLlk ysus x, Fks] /kedh nh fd 
mUgsa yscj vkWfQl ls ckgj ugha tkus nsaxs ,oa mudh xkM+h Hkh rksM+ nh tk;sxhA ftldh lwpuk iqfyl 
foHkkx dks Hkh nh x;h FkhA vki yksxksa ds mdlkus o HkM+dkus ls fnukad 25&8&2009 dks nksuksa ikfy;ksa ds 
Jfed gM+rky ij jgs vkSj fnukad 26&8&2009 ls QSDVªh ds ckgj jgdj viuh vuqfpr ,oa xSjdkuwuh 
gM+rky fnukad 28&8&2009 rd tkjh j[kh A vki lHkh ds mijksDr dk;Z xEHkhj naMuh; nqjkpj.k gSA vki 
dks vkns'k gS fd vki bl vkjksi i= dh izkfIr ds rhu fnu ds vanj mÙkj nsa fd D;ksa u vkids fo#) 
vuq'kklukRed dk;Zokgh dh tk,A vxj vkidk mÙkj fu/kkZfjr le; esa izkIr ugha gqvk rks ;g le>k 
tk,xk fd vkidks vkjksi Lohdkj gSa rFkk rnuqlkj dk;Zokgh dh tk;sxhA 
 
 ekeys ds vafre fuiVkjs rd vkidk fuyEcu vkns'k izHkkoh jgsxkA**  
 
 17. Now, the question which arises for consideration before this Court is as to whether the 
respondent has been able to prove the misconduct allegedly committed by the petitioner as per the 
aforesaid chargesheet. The first charge against the petitioner is that on 21.8.2009, at about 3.00 
P.M., the petitioner along-with the other co-workers named in the chargesheet stopped the workers 
of the factory including the workers of the contractor from doing the work for which the 
management had also issued the notice to the workers that they would not be entitled for the wages 
for the period during which they had not worked on the principle of “no work no wage”. However, 
to prove the aforesaid charge, except for the statements of RW-1, RW-2 and RW-3, no other cogent 
and satisfactory evidence on record has been led by the respondent. Though, RW-1 has tendered in 
evidence notice dated 21.8.2009, Ex. R-2 but no reliance can be placed upon the same because a 
copy of the same has also been allegedly endorsed to the Labour Department but neither any record 
nor any witness from the Labour Department has been produced by the respondent in order to 
prove that this notice was also sent to the Labour Department. RW-4, Labour Inspector, Baddi has 
specifically deposed that record pertaining to conciliation and strike at Biogenetic Drugs was not 
found in their office. The petitioner has specifically denied in cross-examination that on 21.8.2009 
at 3.00 P.M. the workers have stopped the work on their instigation. Neither any independent 
witness nor any worker of the factory or any worker of the contractor has been examined by the 
management to prove the aforesaid charge against the petitioner. Therefore, in the absence of any 
cogent and satisfactory evidence on record, the aforesaid charge has not been proved by the 
respondent against the petitioner. 

 
 18. The second charge against the petitioner and other co-workers named in the 
chargesheet is that on 25.8.2009, the petitioner along-with her associates named in the chargesheet 
instigated all the workers of the factory including the workers of the contractor to go on strike as a 
result of which all the workers went on illegal strike and also manhandled some of the workers and 
threatened them with dire consequences as a result of which the Police had to be called. To prove 
the aforesaid charge, the respondent had examined RW-1 to RW-3 but except for their bald 
statements, no other evidence has been led by the respondent to prove the aforesaid charge against 
the petitioner. Neither any independent witness nor any factory worker has been examined by the 
respondent in order to prove the aforesaid charge against the petitioner. Moreover, no worker of the 
contractor has been produced in the witness box. Though, the charge against the petitioner is that 
due to the illegal strike, the police had to be called, however, no record from the Police Station has 
been produced before this Court. RW-1 has admitted in cross- examination that they had not made 
any complaint to the Police that the workers had stopped the ingress of the vehicles on 25.8.2009 
into the factory. RW-1 also stated in cross-examination that a complaint was made to the Police, 
however, for the reasons best known to the respondent neither any witness from the Police station 
has been examined nor any record from the Police station has been produced. RW-1 has also 
tendered in evidence complaint dated 25.8.2009 Ex. R-5 allegedly written to the SHO Police 
Station Barotiwala for police protection, however, there is nothing on record as to what had 
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happened thereafter and what action had been taken by the Police on the aforesaid complaint Ex. R-
5. There is no evidence on record as to whether the Police had arrived at the factory and whether 
Police protection had been given on the complaint Ex. R-5. Similarly, RW-1 has tendered in 
evidence copy of complaint dated 25.8.2009 Ex. R-3 addressed to Labour Officer, Baddi regarding 
the illegal strike but no record from the office of Labour Officer Baddi has been produced before 
this Court. Therefore, in the absence of any record from the SHO Police Station Barotiwala and 
Labour Officer Baddi, no reliance can be placed upon the complaints Ex. R-3 & Ex. R-5. Hence, in 
the absence of any cogent and satisfactory evidence on record the aforesaid charge against the 
petitioner has also not been proved. 
 
 19. The next charge against the petitioner is that on 25.8.2009, the petitioner and other 
workers named in the chargesheet were suspended and on 26.8.2009 at 8.30 A.M. they refused to 
receive the suspension order and thereafter the copy of the same was pasted on the factory gate and 
on 26.8.2009 all the suspended workers have stopped the workers from doing the work. Further 
charge against the petitioner is that on 27.8.2009, after the conclusion of the conciliation 
proceedings the petitioner and other suspended workers had threatened the officials of the company 
who had attended the conciliation proceedings for which a complaint was also made to the Police. 
They have also been charged that due to their instigation, the workers of both the shifts remained 
on illegal strike on 25.8.2009 and they continued their strike w.e.f. 26.8.2009 to 28.8.2009. To 
prove the aforesaid charges, the respondent has examined RW-1 to RW-3, however, no cogent and 
satisfactory evidence has been led by the respondent to prove the aforesaid charges leveled against 
the petitioner and other workers named in the chargesheet.  RW-1 stated in cross-examination that 
the respondent had made the complaint Ex. R-8 to the Labour Officer, Baddi regarding the illegal 
strike and also to the Labour Commissioner vide letter Ex. R-6, however, the respondent has failed 
to prove that the letter Ex. R-6 was sent to the Labour Commissioner. RW-1 admitted in cross-
examination that the letter Ex. R-6 might have been sent through registered post but the postal 
receipt qua the same was not annexed. Though, RW-1 has stated that the letter Ex. R-8 was sent to 
the Labour Officer by hand but admittedly there is no endorsement/receipt of Labour Officer on the 
letter Ex. R-8. Therefore, in the absence of any satisfactory evidence on record, it cannot be said 
that the letters Ex. R-6 and Ex. R-8 regarding the illegal strike were received by the Labour Officer 
and Labour Commissioner respectively. Similarly, no witness from the Police Station Barotiwala 
has been examined and no record of Police Station Barotiwala has been produced before this Court 
in order to prove the letter Ex. R-7 written to the SHO Police Station Barotiwala regarding the 
illegal strike of the workers. There is also nothing on record to show that what action has been 
taken by the Police Station Barotiwala upon the letter Ex. R-7. RW-1 also admitted in cross-
examination that they have not made any complaint to the Police regarding the threat given by the 
workers after the conciliation proceedings on 27.8.2009. Furthermore, RW-1 to RW-3 admitted in 
their cross- examination that the management had not received any complaint from the contractor 
regarding the stopping of work by the petitioner and other suspended workers. RW-2 also admitted 
that the other workers have not made any complaint in writing that they had been stopped by the 
petitioner for doing the work and to go on strike. Similarly, there is no evidence on record to 
suggest that during the period of alleged strike there was no production in the factory. RW-1 
admitted that the respondent had not annexed any record of “no production” in the factory on 
21.8.2009 and from 25.8.2009 to 27.8.2009. Though, RW-1 to RW-3 stated in cross-examination 
that they had deducted the wages of the workers for the period of strike but admittedly no record 
has been produced by the respondent regarding the deduction of wages during the period of strike 
and no record has been produced regarding the fact that the goods have not been delivered to the 
dealers during the period of strike. Neither any independent witness nor any worker has been 
examined to prove the aforesaid charge against the petitioner and other workers named in the 
chargesheet. Even, the contractor was not produced in the witness box in order to prove that his 
workers were stopped from doing the work by the petitioner and other workers named in the 
chargesheet. RW-4, Labour Inspector, Baddi has specifically deposed that record pertaining to 
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conciliation and strike at Biogenetic Drugs was not found in their office. Therefore, in the absence 
of any cogent and satisfactory evidence on record, the aforesaid charges against the petitioner and 
other workers named in the chargesheet have not been proved. Hence, I have no hesitation in 
holding that the respondent has failed to prove that due to the instigation of the petitioner and other 
workers named in the chargesheet, the workers went on illegal strike from 25.8.2009 to 28.9.2009 
and had threatened the officials of the company 
 
 20. Therefore, in view of my foregoing discussion, I have no hesitation in holding that the 
respondent has failed to prove the misconduct against the petitioner as alleged in the chargesheet 
dated 5.9.2009 Ex. R-13 issued by the respondent. Hence, the dismissal of the services of the 
petitioner on the basis of the aforesaid chargesheet is illegal and unjustified. Accordingly, both 
these issues are decided in favour of the petitioner and against the respondent. 
 
Issue No. 3: 
 
 21. Since, I have held under issues No.1 & 2 above that the dismissal of the services of the 
petitioner by the respondent w.e.f. 27.3.2010 on the basis of chargesheet dated 5.9.2009 is illegal 
and unjustified, hence, the petitioner is held entitled to reinstatement in service with seniority and 
continuity. 
 

 22. Now, the question which arises for consideration, before this Court is as to whether the 
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In 
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the Honble 
Supreme Court has held that once the order of termination of services of an employee is set-aside, 
ordinarily, the relief of reinstatement is available to him. However, the entitlement of an employee 
to get reinstated does not necessarily result in payment of full or partial back-wages,  which is 
independent of  reinstatement.  It  has  further been held  by the Hon’ble  Supreme  Court  in  
2010  (1)  SLJ S.C  70,  M/s  Ritu  Marbals  Vs.  Prabhakant  Shukla  that full back wages 
cannot be granted mechanically, upon an order of termination be declared illegal. It is further held 
that reinstatement must not be accompanied by payment of full back wages even for the period 
when the workman remained out of service and contributed little or nothing to the Industry. 
 

 23. Moreover, the petitioner was under an obligation to prove by leading cogent evidence 
that she was not gainfully employed after the dismissal of her services. The initial burden is on the 
workman/employee to show that she was not gainfully employed as held by the  Hon’ble  Apex  
Court  in  (2005)  2   Supreme Court  Cases  363 titled as Kendriya Vidyalaya Sangathan and 
another Vs. S.C Sharma that : 
 

 “16…………..When, the question of determining the entitlement of a person to back-wages 
is concerned, the employee has to show that he was not gainfully employed. The initial 
burden is on him. After and if he places materials in that regard, the employer can bring on 
record materials to rebut the claim…………..” 

 

 24.  In the present case there is no satisfactory evidence on record to suggest that the 
petitioner was not gainfully employed after her dismissal. The petitioner has failed to discharge her 
burden by placing any concrete material on record that she was not gainfully employed after her 
dismissal. Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), I 
have no hesitation in holding that the petitioner is not entitled to any back-wages. Accordingly, 
issue no.3 is partly decided in favour of the petitioner and against the respondent. 
 

RELIEF 
 
 As a sequel to my findings on the aforesaid issues, the claim of the petitioner succeeds and 
is hereby allowed with the result the petitioner is ordered to be reinstated in service with seniority 
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and continuity but without back-wages. Consequently, the reference stands answered in favour of 
the petitioner and against the respondent. Let a copy of this award be sent to the appropriate 
government for publication in official gazette. File, after completion be consigned to records. 
 
 Announced in the open Court today on this 8th day of May, 2018. 
 

Sd/- 
 (SUSHIL KUKREJA) 

Presiding Judge,  
Industrial Tribunal-cum-Labour Court, Shimla. 

 
__________  

 
IN  THE  COURT  OF  SUSHIL  KUKREJA,  PRESIDING  JUDGE,  H. P. INDUSTRIAL 

TRIBUNAL-CUM-LABOUR COURT, SHIMLA 
 

Ref No. 60 of 2007 
Instituted on 28-7-2007 
Decided on 14-5-2018 

 
 Rajinder Sharma s/o Late Shri Sehdev Sharma (now deceased). through 
 
 A. Udesh s/o late Shri Rajinder Sharma, 
 B. Bhupesh s/o late Shri Rajinder Sharma, 
 C. Santosh w/o Late Shri Rajinder Sharma, all r/o Village Dharta, P.O. Sholi, Tehsil 

Rampur, District Shimla, H.P. 
….Petitioners  

 
Vs. 

 
 The Managing Director, Woodville Palace Resorts (P) Ltd., Woodville Palace, Raj Bhawan 
Raod, Shimla-2     ….Respondent. 
 

Reference under section 10 of the Industrial Disputes Act, 1947 
 

 For petitioner      :   Shri T. K. Verma, Advocate vice Shri Rakesh Manta, Advocate 
 
 For respondent    :   Shri Rahul Mahajan, Advocate 
 

AWARD 
 
 The following reference has been received from appropriate government for adjudication:— 
 
 “Whether the employee Shri Rajinder Sharma s/o Late Shri Sehdev Sharma is a 

workman or not and termination of his services by the Managing Director, Woodville 
Palace Resorts (P) Limited, Woodville Palace, Raj Bhawan Road, Shimla-2 w.e.f. 
01.01.2004 without holding any domestic enquiry and without complying the 
provisions of the Industrial Disputes Act, 1947 is proper and justified? If not, what 
relief of service benefits and amount of compensation, the above aggrieved workman is 
entitled to?” 

 
 2. The petitioner Rajinder Sharma (since deceased) had filed the claim petition wherein it 
has been averred that he was engaged as Front Office Manager by the respondent in the year 1995 
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in his Hotel known as Woodville Palace on a salary of Rs. 3,000/- per month. Although, the 
petitioner was promoted as Assistant Manager in the year 2001 and was drawing Rs. 8,000/- per 
month + Rs. 2,000/- over time but the entire supervisory functions, affairs and management of the 
Hotel were being discharged by the respondent. The petitioner was only to obey the command of 
the employer. The services of the petitioner were terminated on 1.1.2004 without complying with 
the provisions of the Industrial Disputes Act, 1947. The petitioner was not paid salary for the period 
July 2003 to December, 2003. The petitioner was also not paid gratuity and medical expenses/ 
miscellaneous expenditure etc. The petitioner was entitled to payment of salary to the tune of Rs. 
4,32,000/-, over time allowances to the tune of Rs. 1,08,000/-, gratuity to the tune of    Rs. 96,000/- 
and medical expenses/miscellaneous expenditure the tune of  Rs. 90,000/- that is a total sum of Rs. 
7,26,000/- alongwith interest @ of Rs. 18% per annum. 
 
 3. By filing reply, the respondent contested the claim of the petitioner wherein 
preliminary objections have been taken regarding maintainability and that the petitioner is not a 
workman. On merits, it is stated that the petitioner was not workman and was working as Assistant 
General Manager drawing salary of Rs. 7,000/- per month with facility of free food, beverages and 
other perks. The petitioner was mainly performing the supervisory, managerial and administrative 
functions. The petitioner had been misappropriating the funds, that is, forging of kitchen order 
tickets, bills, cash and purchase. On acquiring knowledge of misappropriation, the respondent 
intended to lodge FIR but the petitioner as well as other workers of the Hotel requested the 
respondent not to lodge FIR and criminal case. Hence, the services of the petitioner came to be 
terminated on 1.1.2004 on dissuasion of the petitioner and workers not to lodge FIR against him. 
The respondent prayed for the dismissal of the claim petition. 
 
 4. By filing rejoinder, the petitioner controverted the assertions made in the reply and 
reaffirmed the averments of the petition. 
 
 5. On the pleadings of the parties, following issues were framed by this Court on 
19.12.2009: 
 
  (1) Whether Shri Rajinder Sharma is a workman as alleged? ….OPP. 
 
  (2) If issue No.1 is proved, whether the termination of services of petitioner by the 

MD  Woodville  Palace  Resorts  (P)  Ltd.,  Shimla-2  w.e.f  1.1.2004  without 
holding any domestic enquiry and without complying the provisions of the 
Industrial Disputes Act, 1947 is proper and justified as alleged? …OPP. 

 
  (3) Relief 
 
 6. I have heard the learned counsel for the parties and have also gone through the record 
of the case. 
 
 7. For the reasons to be recorded hereinafter while discussing issues for determination my 
findings on the aforesaid issues are as under: 

 
  Issue No.1 : Yes already decided by the Honble High Court 

 
  Issue No. 2 : No 
 
  Relief :   Reference answered in favour of the LR's of the deceased petitioner 

and against the respondent per operative part of award. 
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REASONS FOR FINDINGS 

 
Issues No. 1: 
 
 8. It may be pertinent to mention here that vide award dated 5.1.2012, this Court initially 
decided the issue no. 1 against the petitioner by holding that “the petitioner was performing 
supervisory, managerial and administrative functions in the respondent Hotel and was not a 
workman as defined under section 2(s) of the Industrial Disputes Act, 1947” and answered the 
reference in negative. Thereafter, the petitioner had challenged the award passed by this Court 
before the Hon'ble High Court by filing CWP No. 1929 of 2012, which was decided by the Hon'ble 
High Court vide order dated 22.12.2017 by setting aside award dated 5.1.2012 passed by this Court 
by holding that the petitioner was a workman and thereafter the case was remanded back to this 
Court by holding as under : 
 
 “27. Even in the instant case, the petitioner may have been given a high sounding 

designation of Front Office Manager and thereafter as Assistant General Manager, 
but nonetheless it is apparent that none of the duties performed by him could be said 
to be either supervisory, managerial or administrative. The evidence led by the 
petitioner, as discussed above, even though oral, to claim that he was not discharging 
any supervisory, managerial or administrative duties, has not been successfully 
rebutted by the respondent and, therefore, the findings rendered by the learned 
Tribunal can conveniently be held to be perverse. 

 
 28. As observed earlier, the learned Tribunal has dismissed the claim petition of the 

original petitioner only on the ground that he was not a workman, whereas the issue 
No. 2 has not been decided because the same was dependent upon the findings on issue 
No. 1. However, since the findings on issue No. 1 have now been set-aside by this 
Court, the matter is required to be remitted back to the learned Tribunal for 
rendering findings on issue No. 2 not because that this Court is not competent to do so, 
but in case such exercise is undertaken by this Court that would obliterate one channel 
of appeal to the aggrieved party. 

 
 Therefore, this issue stands already decided by the Hon'ble High Court whereby it has been 
held that the petitioner was a workman. 
 
Issue No. 2: 
 
 9. In order to prove issue No. 2, Shri Rajinder Sharma (now deceased) appeared into the 
witness box as PW-1 and deposed that he was engaged as Front Office Manager by the respondent 
in 1995 at the monthly salary of ` 3000/- with enhancement from time to time and then he was 
promoted as Assistant Manager in 2001 at the monthly salary of ` 8000/- besides ` 2000/- for over 
time. He further deposed that he used to work with the respondent from 8.00 A.M. to 12.00 P.M. and 
he did not discharge any supervisory function with regard to the affairs and management of the 
Hotel and he used to obey the command of his employer. He also deposed that he worked with the 
respondent till 1.1.2004 and thereafter his services were terminated orally by the respondent 
without any notice and compensation. He deposed that he had completed 240 days in every 
calendar year preceding his termination and he was not paid the salary from July 2003 to December 
2003 which was demanded by him from time to time. He also tendered in evidence demand notice 
Ex. PA. He further deposed that he was also entitled to medical reimbursement, gratuity and EPF, 
salary from July 2003 to December 2007 @ 8000/- to the tune of ` 4,32,000/-, over time salary @ 
2000/- per month amounting to ` 1,08000/-, gratuity w.e.f. 1995 till date ` 96000/-, medical 
expenses ` 90000/- which comes to ` 7,26,000/-. He also tendered in evidence the medical 
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certificates mark X1 to mark X-8. In cross-examination, he admitted that when his services were 
terminated he was working as an Assistant General Manager in the Hotel. He denied that when his 
services were terminated he used to get ` 7000/- as salary + free food. He further denied that Sant 
Ram Bhardwaj, Accountant had detected misappropriation on his part in respect of preparing false 
kitchen order tickets and pocketing the amount after collecting from the guests. He further denied 
that he (Sant Ram Bhardwaj) had also detected that against actual LPG cylinders taken from the 
Hotel, he had been showing more to have been purchased/taken from Khans. He also denied that he 
had been pocketing the commission of Khans. He denied that mark RA was his termination letter 
which was also sent to him and Labour Officer. He admitted that the prescriptions mark X1 to X8 
are after 1.1.2004. He further admitted that regarding having spent ` 90,000/- on medicines, he had 
not placed on record any document. He denied that he had been paid the salary for the months of 
July 2003 upto December 2003. 
 
 10. On the other hand, the respondent examined three RWs. RW-1 Shri Vijay Sharma, 
General Manager of the Hotel has stated that vide authority letter Ex. RA, he has been authorized to 
make the statement before this Court. He further stated that the petitioner was initially appointed as 
Front Office Manager and thereafter promoted as Assistant General Manager and the duty of the 
petitioner was to supervise, manage and to look-after all the departments in the hotel of respondent 
and he used to be paid ` 7000/- per month+ free food as on 31.12.2003. He also stated that the 
petitioner had been misappropriating the funds of the Hotel and further he also used to embezzle 
the amount by showing that the commission has been paid to Kashmiri coolies in respect of 
walking guests when no commission has been made which acts of omissions and commissions have 
been detected by Sant Ram Bhardwaj, Accountant and thereafter vide Ex. RB, the services of the 
petitioner have been terminated. He also identified the signatures of the petitioner on Ex. RC and 
Ex. RD. In cross-examination, he admitted that at the time of initial engagement of the petitioner as 
Front Office Manager, his salary was ` 3000/- per month subject to the periodical enhancement. He 
denied that as the petitioner demanded salary for the months of July 2003 to December 2003, so 
they terminated his services. He further denied that they have not paid the gratuity to the petitioner. 
 
 11. Shri Sant Ram Bhardwaj, Accountant appeared into the witness box as RW-2 to 
depose that he detected the petitioner misappropriating the funds of Wood Ville hotel by cutting 
kitchen order tickets and making bill vouchers and later on bill vouchers used to be cancelled after 
taking the cash. He further deposed that the petitioner used to purchase gas cylinder from Kashmiri 
coolies by showing 4-5 cylinders having been purchased but actually purchased 2-3 cylinders by 
doing so the petitioner used to embezzle the amount and he also used to embezzle the amount by 
showing that the commission has been paid to kashmiri coolies in respect of walking guests when 
no commission had been made. In cross-examination, he admitted that in writing he had not 
reported to the GM regarding alleged irregularities/embezzlement etc. 
 
 12. RW-3 Shri Man Singh, Chef of respondent hotel has stated that the department of 
kitchen was under the supervision and control of petitioner who used to give directions to the 
kitchen staff and other staff in the hotel. He identified his signatures on Ex. RB at point E. In cross-
examination, he denied that the petitioner had not committed any embezzlement and that Ex. PB 
has been prepared falsely. He admitted that the petitioner was the employee of the hotel and used to 
get salary. 
 
 13. I have closely scrutinized the entire evidence on record and from the closer scrutiny 
thereof, it has become clear that the petitioner Rajinder Sharma (since deceased) was appointed as 
Front Office Manager by the respondent in the year 1995 and thereafter he was promoted as 
Assistant General Manager and his services were terminated w.e.f. 1.1.2004. The case of the 
respondent is that the services of the petitioner were terminated as he had been misappropriating 
the funds/money of the respondent hotel as he had been cutting the kitchen order tickets and thus 
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making bills vouchers and collecting money in cash from the hotel's clients and lateron these 
vouchers, bills used to be cancelled on computer and cash kept for his use. The further case of the 
respondent is that the petitioner was also purchasing gas cylinders from Kashmiri Coolies by 
showing 4-5 cylinders having been purchased but actually purchasing 2-3 cylinders only and thus 
embezzling the price of cylinders not purchased and he also used to embezzle the amount by 
showing that commission has been paid to the Kashmiri coolies in respect of walk-in hotel guests 
when in fact no commission was paid to coolies and in fact fake bills were made by the petitioner. 
From the perusal of the record it has become clear that the services of the petitioner were 
terminated without holding any enquiry. Now, the question which arises for consideration before 
this Court is as to whether the action of the respondent was illegal and unjustified in terminating the 
services of the deceased petitioner without holding any domestic enquiry and without following the 
principles of natural justice on account of the aforesaid misconduct. It is a settled legal proposition 
that a workman against whom the misconduct is alleged cannot be dismissed unless a proper 
domestic enquiry is held against him in respect of the alleged misconduct. Even, if there is proved 
misconduct against the workman, he cannot be discharged or dismissed from service unless he has 
been afforded reasonable opportunity of being heard before initiating any action against him by the 
employer/respondent. 
  
 In D. K Yadav Vs. M/s J.M A Industries Ltd. as reported in 1993-1 Supreme Court 
Service Law Judgments -221, the Hon'ble Apex Court has held as under: 
 
 “Reasonable opportunity be given to the employee concerned to put forth his case and 

proper enquiry be held before terminating his service.” 
 
 In a judgment given by our  Hon’ble  High  Court  in  ILR-XLV (VI) 938 titled as  
Gurcharan Singh Deceased through  his  LR’s  Vs.  State  of  HP  and  ors. the workman was 
arrested and was convicted of the offence punishable under section 324 of the IPC and he was 
terminated without conducting any enquiry. The Hon'ble High Court has held that his termination 
could not have been ordered without conducting any enquiry as the workman had completed 240 
days and was therefore entitled to the enquiry. The relevant portion of the aforesaid judgment reads 
as under: 
 
 “8.  The moot question is whether termination can be ordered without conducting any 

inquiry? The answer is in the negative for the following reasons: 
 
 9…………………………………….. 
 
 10.  While going through the impugned award and the writ petition, one comes to an 

inescapable conclusion that the termination of deceased Gurcharan Singh was made 
without following the mandate of law. 

 
 11…………………………………….. 
 
 12……………………………………. 
 
 13. In the instant case, deceased Gurcharan Singh had completed 240 days in a calendar 

year, as discussed and held by the Labour Court, after scanning the evidence, the 
inquiry was required, not to speak of only issuance of the notice. 

 
However, in the instant case, admittedly, neither any show cause notice nor any chargesheet was 
issued to the deceased petitioner before terminating him from service. No explanation was called 
for from him and no domestic enquiry was conducted against him to ascertain the charges and to 
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provide the opportunity of being heard to him in flagrant violation of the principles of natural 
justice. The petitioner had worked continuously with the respondent from the year 1995 till 
1.1.2004 and had completed 240 days in each calendar year and in preceding 12 months before his 
termination. Therefore, it was incumbent upon the respondent to have conducted the enquiry 
against the petitioner prior to his termination. However, no enquiry was held before terminating his 
services on the basis of the alleged misconduct. Hence, the termination of the services of the 
petitioner without conducting any enquiry and without affording reasonable opportunity of being 
heard to the petitioner is in utter violation of the principles of natural justice. 
 
 14. There can be no doubt about the fact that the respondent was entitled to lead evidence 
on merits before this Court to prove the alleged misconduct of the deceased petitioner in case his 
dismissal was found to be in violation of the principles of natural justice. However, no cogent and 
satisfactory evidence has been led by the respondent before this Court to prove the alleged 
misconduct against the deceased petitioner. Except for the oral statements of RW-1 to RW-3, there 
is no evidence on record to suggest that the deceased petitioner had been misappropriating the 
funds of the hotel. In fact no record has been produced by the respondent before this Court in order 
to prove the alleged mis-appropriation of the hotel funds by the deceased  petitioner.  Therefore,  in  
the  absence  of  any documentary evidence  on  record,  no reliance can be placed upon the oral 
testimony of RW-1 to RW-3 regarding the alleged mis-appropriation of the hotel funds by the 
deceased petitioner. Hence, in the absence of any cogent and satisfactory evidence on record, the 
respondent has failed to prove the alleged mis-conduct of the deceased petitioner before this Court. 
 
 15. As observed earlier, it is not disputed that the deceased petitioner had worked with the 
respondent hotel w.e.f. the year 1995 till 1.1.2004 meaning thereby that he had completed 240 
working days with the respondent in each calendar year and in preceding twelve calendar months 
from the date of his termination. It is also clear from the record that neither any notice as prescribed 
under section 25-F of the Act was served upon the deceased petitioner nor he was paid 
compensation in lieu thereof. Therefore, before terminating the services of the deceased petitioner, 
it was incumbent upon the respondent to have complied with the provisions of section 25-F of the 
Act which lay down certain conditions precedent to the retrenchment of a workman (workmen) and 
requires the employer to comply with those conditions as per clauses (a) to (c) which are mandatory 
in nature. However, in the present case, the perusal of the record shows that the respondent has 
failed to comply with the provisions of section 25-F of the Act. In (2015) 4 SCC 544, Mackinnon 
Mackenzie and Company Ltd. Vs. Mackinnon employees Union, the Hon'ble Apex Court has 
held as under: 
 
 “34. ………………….The Industrial Court after examining the facts and evidence on 

record has rightly answered the question of breach of Section 25F clause (b) in the 
negative since no evidence has been produced by the respondent-Union to prove the 
same and further no calculation is brought to our notice as to the amount received by 
way of retrenchment compensation and also the actual amount sought to have been 
paid to the retrenched workmen. Further, with regard to the provision of Section 25F 
clause (c), the appellant-Company has not been able to produce cogent evidence that 
notice in the prescribed manner has been served by it to the State Government prior 
to the retrenchment of the concerned workmen. Therefore, we have to hold that the 
appellant-Company has not complied with the conditions precedent to retrenchment 
as per Section 25F clauses (a) and (c) of the I.D. Act which are mandatory in law.” 

 
 16. In the instant case also as observed aforesaid, the respondent has failed to comply with 
the provisions of section 25-F of the Act before terminating the services of the deceased petitioner. 
Hence, in view of the law laid down by the Hon'ble Supreme Court (supra) and my foregoing 
observations, I have no hesitation in holding that the termination of the services of the deceased 
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petitioner w.e.f. 1.1.2004 by the respondent without complying with the provisions of section 25-F 
of the Act, is improper and unjustified. 
 
 17. In his claim petition, the deceased petitioner has alleged that his salary during the 
period w.e.f. July 2003 to December 2003 has not been paid to him and he has also not been paid 
the over time salary and medical expenses. However, except for the oral statement of the deceased 
petitioner, there is no other evidence to suggest that he was not paid the salary during the period 
from July 2003 to December 2003, over time salary and medical expenses. In cross-examination, 
the deceased petitioner had admitted that regarding the medical expenses in the sum of ` 90,000/- 
he had not placed on record any document. He further admitted that the prescription slips mark X-1 
to mark X-8 are after 1.1.2004 i.e. after the date of his termination. Therefore, in the absence of any 
satisfactory evidence on record, it cannot be said that the deceased petitioner was not paid the 
salary during the period from July 2003 to December 2003, over time salary and medical expenses. 
 
 18. It is a matter of record that the petitioner Rajinder Kumar died on 26.5.2017 and his 
LR's have been brought on record. Now, the question which arises for consideration, before this 
Court is as to what benefits the LR's of deceased petitioner are entitled to. In Jagbir Singh Vs. 
Haryana State Agricultural Marketing Board (2009) 15 SCC 327, the Hon ’ble  Supreme 
Court  has held that: 
 
 “It is true that the earlier view of this Court articulated in many decisions reflected the legal 

position that if the termination of an employee was found to be illegal, the relief of 
reinstatement with full back wages would ordinarily follow. However, in recent past, there 
has been a shift in the legal position and in a long line of cases, this Court has consistently 
taken the view that relief by way of reinstatement with back wages is not automatic and 
may be wholly inappropriate in a given fact situation even though the termination of an 
employee is in contravention of the prescribed procedure. Compensation instead of 
reinstatement has  been held to meet the ends of justice." 

 
In the present case since the termination of the services of the deceased petitioner is held to be 
illegal and unjustified and he died during the pendency of the present reference, therefore in such a 
situation compensation to his LR's in lieu of his reinstatement and back-wages may be appropriate. 
Hence, taking into account all facts and circumstances of the present case, ends of justice would be 
met, if the lump sum compensation is awarded to the LR's of deceased petitioner. 

 
 19. It is not disputed that the deceased petitioner was the regular and confirmed employee 
of the respondent hotel and his service was of permanent character. Therefore, in my view the LR's 
of deceased petitioner are entitled to receive a suitable, appropriate, just and equitable 
compensation from the respondent and it would be quite reasonable and justified if lump sum 
compensation in the sum of  ` 3,00,000/- (Rs. Three lakhs only) is awarded to the LR's of deceased 
petitioner. Consequently, this issue is decided against the respondent. 

 
RELIEF 

 
 As a sequel to my findings on the aforesaid issues, the claim of the deceased petitioner is 
partly allowed and as such the respondent is directed to pay ` 3,00,000/- (Rs. Three lakhs only)  as 
lump sum  compensation to the  LR's of the deceased petitioner within three months from today 
failing which the same shall carry interest @ 9% per annum from the date  of  publication of       
this award. The petitioner Mrs. Santosh who is the  widow  of  deceased  shall  be  paid  a  sum  of 
` 2,00,000/- (Rs. Two lakhs only) and petitioners Udesh and Bhupesh who are the sons of deceased 
shall be paid a sum of ` 50,000/- (Rs. Fifty Thousand only) each. The reference is answered 
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accordingly. Let a copy of this award be sent to the appropriate government for publication in 
official gazette. File, after completion be consigned to records. 
 
 Announced in the open court today on this 14th day of May, 2018. 
 

Sd/- 
 (SUSHIL KUKREJA), 

Presiding Judge,  
Industrial Tribunal-cum-Labour Court,  

Shimla. 
 

_________  
 

IN THE COURT OF SUSHIL KUKREJA, PRESIDING JUDGE, INDUSTRIAL 
TRIBUNAL-CUM-LABOUR COURT, SHIMLA (H.P.) 

 
Application No. 48 of 2014 

 
Instituted on. 3-6-2014 

 
Decided on  29-5-2018 

 
 Bhupinder Gautam s/o Shri Shiv Prasad Gautam, r/o Ward No. 5, Nalagarh, District Solan, 
H.P.       …Petitioner. 
 

Vs. 
 
 1. HP State Civil Corporation, Ward No. 6, Shitla Mata Mandir, Nalagarh, District Solan, 

H.P. 
 2. The Managing Director, HP State Civil Corporation Kasumpati, Shimla-9, H.P. 
 3. The Area Manger, HP State Civil Supplies Corporation, Solan, District Solan, H.P. 

…Respondents. 
 

Petition under section 2-A of the Industrial Disputes Act. 
 
 For petitioner  :          Shri Balwant Thakur, Advocate 
 For respondent:          Shri Rajesh Thakur, Advocate 
 

AWARD/ORDER 
 
 Briefly, the case of the petitioner is that on 1.1.2006, he was engaged as data entry operator 
by the respondent No.1 and had completed more than 240 days in the each calendar year. It is 
further stated that the petitioner had discharged his duty to the utmost satisfaction of his superior 
during the aforesaid working tenure and had never given any opportunity of complaint with respect 
to his work and nothing adverse was found against him but on 13.11.2012, his services were 
terminated orally without adopting the legal procedure established by law. It is also stated that after 
the termination from service, the petitioner had requested twice to the HPSCSC, Nalagarh by 
writing letters but no positive response has been given by the respondents and thereafter on 
19.1.2013, he had raised the demand notice under section 2A of the Industrial Disputes Act, 1947 
(hereinafter referred as to Act) but the conciliation was not matured due to the adamant behaviour 
of the respondents. Against this back- drop a prayer has been made that the petitioner be reinstated 
in service with all service benefits along-with back-wages, seniority etc. 
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 2. By filing reply, the respondents contested the claim of the petitioner wherein 
preliminary objections have been taken regarding maintainability, estoppel, that there is no relation 
between the employer and the employee between the petitioner and respondents and suppression of 
material facts. On merits, it has been denied that the petitioner was working as a workman and had 
worked for more than 240 days in each calendar year. It is further denied that the petitioner was 
employed by the respondents. The respondents prayed for the dismissal of the claim petition. 
 
 3. By filing rejoinder, the petitioner controverted the assertions made in the reply and 
reaffirmed the averments of the petition.  
 
 4. On the pleadings of the parties, following issues were framed by this Court on 
2.3.2016: 
 
  (1) Whether the termination of the services of the petitioner w.e.f. 13.11.2012 by the 

respondents without complying with the provisions of the Industrial Disputes Act, 
1947 is illegal and unjustified as alleged? ….OPP. 

 
  (2) If issue no.1 is proved in affirmative to what relief of service benefits the 

petitioner is entitled to?  …OPP. 
 
   (3) Whether the petition is not maintainable as alleged? ...OPRs. 
 
  (4) Whether the petitioner is estopped from filing this petition due to his own act and 

conduct?   ...OPRs. 
 
  (5) Whether  the  petitioner  has  suppressed  material  facts  from  this  Court  as 

alleged?   ...OPRs. 
 
  (6) Relief. 
 
 5. I have heard the learned counsel for the parties and have also gone through the record 
of the case. 
 
 6. For the reasons to be recorded hereinafter while discussing issues for determination my 
findings on the aforesaid issues are as under. 
 
 Issue No.1 :  No 
 

 Issue No. 2 :  Becomes redundant 
 

 Issue No. 3 :  Not pressed 
 

 Issue No. 4 :        No 
 

 Issue No. 5 :        No 
 

 Relief :               Application dismissed per operative part of order 
 

REASONS FOR FINDINGS 
 

Issues No. 1: 
 

 7. The case of the petitioner is that he had completed 240 days in each calendar year and 
his services had been terminated by the respondents illegally without complying with the 
provisions of the Act. 
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 8. On the other hand, the case of the respondents is that the services of the petitioner were 
never engaged by the respondents, hence, the question of his termination does not arise at all. 
 
 9. To prove his case, the petitioner examined four PWs. The petitioner stepped into the 
witness box as PW-1 to depose that he was engaged in the year, 2006 by the Area Manager, Solan 
as Data Entry Operator at Nalagarh Gas Agency and he had worked till November, 2012. He 
further deposed that during his working tenure, he had worked continuously without any break or 
any holiday and his work was up to the satisfaction of his superiors. He tendered in evidence 
certificates Ex. PW-1/A-1 to Ex. PW-1/C and deposed that before the termination of his services, 
no notice and compensation was paid to him and thereafter he wrote a letter Ex. PW-1/D to Area 
Manager, Solan for his re-instatement. He also deposed that he raised demand notice Ex. PW-1/E 
and the conciliation proceedings took place and a notice Ex. PW-1/F was issued to him. He also 
tendered in evidence letter dated 25.4.2013 Ex. PW-1/G, salary certificate Ex. PW-1/H, letter Ex. 
PW-1/J and training certificate Ex. PW-1/K. In cross-examination, he denied that he was engaged 
by Shri H.S. Rana who was the incharge of LPG Gas Agency at Nalagarh. He further denied that he 
had collected the certificates after he was terminated from service. 
 
 10. PW-2 Shri Vikram Singh, Area Manager has stated that as per record, experience 
certificate Ex. PW-1/A has not been issued by their office and at LPG Gas Agency, Nalagarh a 
clerk-cum-data entry operator has been employed. In cross-examination, he stated that clerk-cum-
data entry operators are employed through H.P. Subordinate Service Commission, Hamirpur. PW-3 
Shri Lekh Ram, Telephone Technician, BSNL Solan stepped into the witness box to depose that the 
petitioner has received a SIM Card from their office at Nalagarh under the Government Plan and 
the mobile bill issued to the petitioner is mark P-1. PW-4 Shri Hari Singh, Sales Supervisor 
deposed that he remained posted at Nalagarh as incharge from August, 1998 till the year, 2016 and 
the petitioner had never worked as a data operator at Nalagarh as there is no post of data operator at 
Nalagarh. He further deposed that the petitioner used to come to their office off and on as his house 
was situated nearby but he had never worked in their office. 
 
 11. Before, I proceed further, it is important to mention here that after examining four 
PWs, the petitioner has failed to produce remaining evidence despite having been availed several 
opportunities, hence, vide order dated 3.4.2018, the evidence of the petitioner was ordered to be 
closed by the order of this Court on which date vide separate statement the learned counsel for the 
respondents stated that he did not want to lead any evidence on behalf of respondents and closed 
the evidence on behalf of respondents. 
 
 12. I have closely scrutinized the entire evidence on record, and from the closer scrutiny 
thereof, it has become clear that the petitioner has failed to prove that he was the employee of the 
respondents as no appointment letter has been produced by him to prove that he was engaged by 
the respondents. In cross-examination, the petitioner has admitted that no appointment letter was 
issued to him by the respondents. The petitioner has placed reliance upon the experience certificate 
Ex. PW-1/A, salary certificate Ex. PW-1/H and letter Ex. PW-1/J. However, no benefit can be 
derived by the petitioner from the aforesaid documents as all these documents  have  been  issued  
by Shri  H.S.  Rana,  the  Incharge  of  the  LPG  Gas  Agency  at Nalagarh, as admitted by the 
petitioner in his cross-examination but the petitioner has failed to produce Shri H.S Rana in the 
witness box in order to prove all these documents. Moreover, PW- 2, the official from the office of 
Area Manager, Solan has stated that as per the record the experience certificate Ex. PW-1/A has not 
been issued by their office. He also admitted in cross-examination that the clerk-cum-data entry 
operators are employed through H.P. Subordinate Service Commission, Hamirpur. The petitioner 
has also failed to produce the person in the witness box who had issued him the documents Ex. 
PW-1/B, Ex. PW-1/C and Ex. PW-1/K. In fact no satisfactory evidence has been led by the 
petitioner to show that there was an employee and employer relationship between the petitioner and 
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the respondents. Moreover, PW-4 also deposed that the petitioner had never worked as a data entry 
operator at Nalagarh and there is no post of data entry operator at Nalagarh. He further deposed that 
the petitioner used to come to their office off and on as his house was situated nearby but he had 
never worked in their office and at present a clerk posted at Nalagarh is working as data operator. 
The onus was upon the petitioner to prove by leading satisfactory and cogent evidence on record 
that he was the employee of the respondents, however, no cogent and satisfactory evidence has 
been led by the petitioner to prove that he was the employee of the respondents. 
 
 13. The further case of the petitioner is that he had completed 240 days in each calendar 
year and in twelve calendar months preceding his termination but in support thereof he has failed to 
place on record any documentary evidence which could go to show that the petitioner had 
completed 240 days in each calendar year and in preceding twelve months prior to his termination. 
In 2009 (120) FLR 1007 incase titled as Relip Nagarpalika Vs. Babuji Gabhaji Thakore and 
others , the Hon'ble Supreme Court has held as under: 
 
 “The burden of proof lies on the workman to show that he had worked continuously for 

240 days for the preceding one year and it is for the workman to adduce evidence apart 
from examining himself to prove the factum of being in employment of the employer.” 

 
 In AIR 2006 S.C. 110 case titled as Surindernagar District Panchyat V/s Dayabhai Amar 

Singh, the Hon'ble Supreme Court has held that:— 

 
 “Incase workman claims to have worked for more than 10 years as daily wager. Apart 

from oral evidence workman has not produced any evidence to prove fact that he has 
worked for 240 days. No proof of receipt of salary or wages or any record or order in that 
regard was produced: no co-worker was examined; muster roll produced by employer has 
not been contradicted. Workman has failed to discharge his burden that he was in 
employment for 240 days during preceding 12 months of date of termination of his 
service. Workman not entitled for protection of Section 25-F before his service was 
terminated.” 

 
 A bare perusal of the extract of the judgment re-produced, hereinabove, shows that the 

burden to prove completion of 240 days service lies on the workman and this burden is 
discharged on workman stepping in the witness box and adducing cogent evidence. 
However, in the instant case, the petitioner has failed to prove on record that he had put in 
240 days in each calendar year and in twelve calendar months preceding his termination. 
There is no iota of evidence which could go to show that the petitioner had completed 240 
working days in each calendar year and in twelve calendar months preceding his 
termination. Hence, the case of the petitioner does not fall under section 25-F of the 
Industrial Disputes Act, 1947 and as such no protection of section 25-F can be granted to 
the petitioner. 

 
 14. Thus, in view of the law laid down (supra) and my foregoing discussion, I have  no  
hesitation  in  holding  that  the  termination  of  the  services  of  the  petitioner  w.e.f.  13.11.2012 
by the respondents without complying with the provisions of the Act is not illegal and unjustified. 
Accordingly, issue No.1 is decided in favour of the respondents and against the petitioner. 
 
Issue No. 2 : 
 
 15. Since,  the  petitioner  has  failed  to  prove  issue  no.1  above,  this  issue becomes 
redundant. 
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Issue No. 3 : 
 
 16. During the course of arguments, this issue was not pressed by the learned counsel for 
the respondents, hence, the same is decided in favour of the petitioner and against the respondents. 
 
Issue No. 4 & 5 : 
 
 17. In support of these issues no evidence has been led by the respondents. Hence, in the 
absence of any evidence on record both these issues are decided in favour of the petitioner and 
against the respondents. 
 

RELIEF 
 
 As a sequel to my above discussion and findings on issues no.1 to 5, the claim of the 
petitioner fails and is hereby dismissed. Let a copy of this award be sent to the appropriate 
government for publication in the official gazette. File, after completion, be consigned to records. 
 
 Announced in the open Court today on this 29th day of May, 2018. 
 

Sd/- 
 (SUSHIL KUKREJA), 

Presiding Judge,  
Industrial Tribunal-cum-Labour Court, Shimla. 

 
________  

 
IN  THE  COURT OF SHRI SUSHIL KUKREJA, PRESIDING  JUDGE,  H.P. 

INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA. 
 

App. No. 48 of 2012 
 

Instituted on 1-10-2012 
 

Decided on 15-5-2018 
 
 Pardeep Kumar s/o Shri Krishan Kumar c/o Narata Ram, r/o Village Khadeen (Kamli) 
Parwanoo, Tehsil Kasauli, District Solan, H.P. ...Petitioner. 
 

Vs. 
 
 Factory Manager, M/s Anuspaa Heritage Products Pvt. Ltd., Plot No. 3 Khadeen (Kamli) 
Parwanoo, Tehsil Kasauli, District Solan, H.P. ....Respondent. 
 

 Claim petition on behalf of the petitioner 
 

For petitioner    :           Shri Nirnajan Verma, Advocate  
For respondent            :           Shri R.K. Khidtta, Advocate 

 

AWARD/ORDER 
 
 In nutshell the case of the petitioner is that in November, 2009, he was appointed as an 
operator by the respondent company and was getting monthly salary of ` 3800/- and he worked till 
28.2.2011 to the entire satisfaction of the respondent. It is further stated that he had completed 240 



 5442        jkti=] fgekpy izns'k] 15 vDrwcj] 2018@23 vkf'ou] 1940         
days in a calendar year/preceding year as per section 25-B of the Industrial Disputes Act, 1947 
(hereinafter referred as to Act). The management of the respondent was not providing any leave 
and remuneration for over-time as per prevalent rates and on demand of leave and over time the 
respondent got annoyed and terminated him from service w.e.f. 1.3.2011 without issuing any 
notice, chargesheet and without conducting any enquiry. It is also stated that the petitioner had filed 
the demand notice dated 20.5.2011 upon which the Labour and Conciliation Officer had convened 
many conciliation meetings but till date nothing has come out. That the respondent had not paid the 
benefits and dues such as bonus, salary, gratuity, earned leave, over time and other benefits under 
Labour Laws till date for which he is entitled and that the juniors to the petitioner were retained. 
Against this back-drop a prayer has been made that the petition be answered in favour of the 
workman by holding his retrenchment improper and unjustified and he (petitioner) be entitled to all 
service benefits including back- wages, gratuity, bonus, over time and seniority in service. 
 
 2. By filing reply, the respondent contested the claim of the petitioner wherein 
preliminary objections have been taken qua maintainability, abandonment of job by the petitioner 
and suppression of material facts from this Court. On merits, it has been asserted that the petitioner 
worked as helper w.e.f. 1.7.2010 to 28.2.2011 and thereafter he had left the job at his own and his 
services were never terminated by the respondent and even the petitioner was given number of 
notices regarding his absence from the duty but despite receiving the notices, the petitioner failed to 
join his duties. It is further asserted that since the petitioner has left the job at his own, hence, the 
question of completing 240 days has no meaning in the eyes of law. That the petitioner was given 
CL and SL as per the requirement and his entitlement and he had been working only for eight hours 
daily for which he had been paid wages as per the Act and he never performed his over time duties. 
It is denied that the services of the petitioner were terminated w.e.f. 1.3.2011 without issuing any 
notice, chargesheet, conducting enquiry and without complying the mandatory provisions of the 
Act. It is further asserted that the entire payment till 28.2.2011 and the bonus for the year, 2010-
2011 stands already paid to the petitioner and he was not entitled for any gratuity as he had not 
completed five years of continuous service. The respondent prayed for the dismissal of the claim 
petition. 
 
 3. Rejoinder not filed. On the pleadings of the parties, the following issues were framed 
on 8.11.2016. 
 

 (1) Whether the termination of the services of the petitioner w.e.f. 1.3.2011 by the 
respondent without complying with the provisions of the Industrial Disputes Act, 1947 
is illegal and unjustified as alleged? ...OPP. 

 
 (2) If issue no.1 is proved in affirmative, to what relief of service benefits the petitioner is 

entitled?    ….OPP. 
 

 (3) Whether the present petition is not maintainable as alleged? ...OPR. 
 

 (4) Relief. 
 

 4. I have heard the learned counsel for the parties and have also gone through the record 
of the case. 
 

 5. For the reasons to be recorded hereinafter while discussing issues for determination my 
findings on the aforesaid issues are as under :— 
 

 Issue No.1 Yes. 
 

 Issue No. 2 Entitled to reinstatement with seniority and continuity but without back-
wages. 
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 Issue No. 3 No. 
 
 Relief.  Application allowed per operative part of award. 
 

REASONS FOR FINDINGS 
 
Issues No. 1: 
 
 6. The learned counsel for the petitioner contended that the petitioner had completed 240 
days in each calendar year and his services had been terminated by the respondent illegally without 
complying with the provisions of section 25-F of the Act. He further contended that junior person 
to the petitioner were retained by the respondent in violation of the provisions of section 25-G of 
the Act. 
 
 7. On the other hand, learned counsel for the respondent contended that the services of 
the petitioner were never terminated by the respondent who himself had abandoned his job without 
any intimation. He further contended that the respondent had issued number of notices regarding 
the absence of the petitioner but despite receiving the notices, the petitioner had failed to join his 
duties. 
 
 8. To prove his case, the petitioner stepped into the witness box as PW-1 to depose that 
he was engaged as an operator by the respondent on 4.11.2009 and worked till 28.2.2011 on a 
monthly salary of ` 3800/-. He further stated that he had completed 240 days in each calendar year 
and when he asked for his due leaves and over time charges, the respondent management got 
annoyed with him and terminated his services. He also stated that neither any notice/chargesheet 
was issued to him nor any enquiry was held against him. He tendered in evidence the copy of 
demand notice dated 20.5.2011 Ex. PW-1/A, copy of application written by him to Labour 
Inspector-cum-Conciliation Officer Ex. PW-1/B and certificate issued by the respondent Ex. PW-
1/C. In cross-examination, he denied that he was engaged on 1.7.2010 and worked till 28.2.2011. 
He admitted that he had not received any letter of termination from the respondent. He denied that 
he had left the job at his own on 1.3.2011. He further denied that notices mark R-1 to mark R-5 
were issued to him by the respondent after he left the job. He denied that in the company 
attendance register, he was marked absent w.e.f. April, 2011 to July, 2011. He further denied that 
he had not done any over time work. 
 
 9. On the other hand, the respondent has examined RW-1 Ms. Aruna Sharma, HR 
Executive who tendered in evidence her affidavit Ex. RW-1/A wherein she reiterated almost all the 
averments as made in the reply. she also tendered in evidence authority letter Ex. RW-1/B, copies 
of attendance register for the month of March to July, 2011 Ex. RW-1/C-1 to Ex. RW-1/C-5. In 
cross-examination, she denied that the petitioner was engaged w.e.f. November, 2009. She admitted 
that Ex. PW-1/C was issued by the respondent company. She denied that the petitioner had 
completed 240 days in preceding 12 months. She further denied that the services of the petitioner 
were illegally terminated. She also denied that the legal dues of the petitioner were not paid. She 
denied that the demand notice Ex. PW-1/A was served upon the respondent. She admitted that no 
enquiry was conducted against the petitioner. 
 
 10. I have closely scrutinized the entire evidence, on record, and from the closer scrutiny 
thereof, it has become clear that the petitioner was engaged as an operator and he had worked with 
the respondent w.e.f. 4.11.2009 till 28.2.2011. The case of the respondent is that the services of the 
petitioner had been engaged w.e.f. 1.7.2010 and he worked as such till 28.2.2011 but when regard is 
given to the certificate Ex. PW-1/C, it has become clear that the services of the petitioner had been 
engaged w.e.f. 4.11.2009. RW-1, Ms. Aruna Sharma, HR Executive with respondent has admitted 
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in cross-examination that Ex. PW-1/C was issued by the respondent company. Therefore, from the 
admission of RW-1, it is clear that the services of the petitioner were engaged w.e.f. 4.11.2009. The 
case of the petitioner is that his services were terminated without complying with the provisions of 
the Act and neither any chargesheet was issued to him nor any enquiry was conducted against him 
whereas the case of the respondent is that the petitioner had abandoned the job at his own and 
stopped attending his duties. Abandonment of service has not been defined in the Act. In a case 
titled as G.T Lad and others Vs. Chemicals and Fibers India Ltd. reported in AIR 1979 SC 
582, the Hon'ble Supreme Court has held that to constitute abandonment, there must be total or 
complete giving up of duties so as to indicate an intention not to resume the same. The relevant 
portion of the aforesaid judgment is reproduced as under: 
 

 “From the connotations reproduced above it clearly follows that to constitute 
abandonment, there must be total or complete giving up of duties so as to indicate an 
intention not to resume the same. 

 

 In Buckingham Co. v. Venkatiah (1964) 4 SC R 265:  (AIR  1964  SC 1272), it was 
observed by this Court that under common law an inference that an employee has 
abandoned or relinquished service is not easily drawn unless from the length of 
absence and from other surrounding circumstances an inference to that effect can be 
legitimately drawn and it can be assumed that the employee intended to abandon 
service. Abandonment or relinquishment of service is always a question of intention, 
and normally, such an intention cannot be attributed to an employee without adequate 
evidence in that behalf. Thus whether there has been a voluntary abandonment of 
service or not is a question of fact which has to be determined in the light of the 
surrounding circumstances of each case.” 

 

 It is also well settled that once, it is admitted that the workman had been in service of the 
management, the burden of proving that he himself abandoned the job lies on the 
management as has been held by the Hon'ble Supreme Court in M/s Nicks (India) Tools 
Vs. Ram Surat reported in 2004 (103) FLR 102. Thus, voluntarily abandonment of job 
can only be proved by the respondent/management by bringing on record evidence of 
absence of employee alongwith his intention not to join back. In cross-examination of PW-
1, the learned counsel for the respondent had put to the petitioner, the notices Mark R-1 to 
Mark R-5 regarding his absence from duty which the petitioner had denied. However, no 
credence can be attached to the aforesaid notices Mark R-1 and Mark R-2 as the person who 
had issued the notice Mark R-1 dated 8.3.2011 and notice dated 4.4.2011 Mark R-2, has not 
appeared in the witness box. Similarly, no credence can be attached to the notices Mark R-3 
to Mark R-5 as the same are only the  photocopies  and  the  originals  of  the  same  had  
not  been  produced  on  record  by  the respondent. Moreover, there is no evidence on 
record to suggest that the aforesaid notices have been received by the petitioner and despite 
receiving the same, the petitioner had failed to join his duties. Though, in her evidence by 
way of affidavit Ex. RW-1/A, RW-1 deposed that number of notices regarding his absence 
from duty were issued to the petitioner but despite receiving the notices, the petitioner had 
failed to join the duties. However, in her statement as RW-1, she had failed to prove that the 
aforesaid notices Mark R-1 to Mark R-5 were issued by the respondent. RW-1 has also 
tendered in evidence the attendance register for the months of March to July, 2011 Ex. RW-
1/C-1 to Ex. RW-1/C-11 in order to prove that the petitioner remained absent from duties. 
However, no benefit can be derived from the aforesaid attendance register as inference 
cannot be drawn that the petitioner had abandoned the job merely by absenting from duties 
unless the respondent proves by way of cogent and satisfactory evidence on record the 
intention attributed to the petitioner not to join back the duties. Therefore, in the absence of 
any cogent and satisfactory evidence on record it cannot be said that the petitioner had 
voluntarily abandoned the job at his own. 
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 11. It is the admitted case of the respondent that the  petitioner  had worked with the 
respondent from 1.7.2010 till 28.2.2011 which clearly shows that the petitioner had completed 
more than 240 days in the preceding twelve months prior to his termination. It is not in dispute that 
neither any notice had been issued to the petitioner nor he was paid any compensation. Therefore, 
before terminating the services of the petitioner it was incumbent upon the respondent to have 
complied with section 25-F of the Act which lays down certain conditions precedent to the 
retrenchment of a workman (workmen) and requires the employer to comply with those conditions 
as per clauses (a) to (c) which are mandatory in nature. However, in the present case, the perusal of 
the record shows that the respondent has failed  to  comply  with  the  provisions  of  section  25-F  
of the Act. In  (2015)  4  SCC  544, Mackinnon Mackenzie and Company Ltd., Vs. Mackinnon 
employees Union, the Hon'ble Apex Court has held as under: 
 
 “34. ………………….The Industrial Court after examining the facts and evidence on 

record has rightly answered the question of breach of Section 25F clause (b) in the 
negative since no evidence has been produced by the respondent-Union to prove the 
same and further no calculation is brought to our notice as to the amount received by 
way of retrenchment compensation and also the actual amount sought to have been 
paid to the retrenched workmen. Further, with regard to the provision of Section 25F 
clause (c), the appellant-Company has not been able to produce cogent evidence that 
notice in the prescribed manner has been served by it to the State Government prior 
to the retrenchment of the concerned workmen. Therefore, we have to hold that the 
appellant-Company has not complied with the conditions precedent to retrenchment 
as per Section 25F clauses (a) and (c) of the I.D. Act which are mandatory in law.” 

 
 12. In the present case also as observed aforesaid, the respondent has failed to comply with 
the provisions of section 25-F of the Act before terminating the services of the petitioner. Hence, in 
view of the law laid down by the Hon'ble Supreme Court (supra) and my foregoing observations, I 
have no hesitation in holding that the termination of the services of the petitioner by the respondent 
without complying with the provisions of section 25-F of the Act is illegal and unjustified. 
 
 13. Thus, having regard to entire evidence on record and in view of above cited rulings and 
my foregoing observations, I have no hesitation in holding that the termination of the services of 
the petitioner by the respondent without complying with the provisions of the Act, is illegal and 
unjustified. Accordingly, this issue is decided in favour of the petitioner and against the respondent. 
 
Issue No. 2: 
 
 14. Since I have held under issue No.1 above that the termination of services of the 
petitioner by the respondent without following the provisions of the Act is illegal and unjustified. 
Therefore, the petitioner is held entitled to reinstatement in service with seniority and continuity. 
 
 15. Now, the question which arises for consideration, before this Court is as to whether the 
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In 
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the 
Hon'ble Supreme Court has held that once the order of termination of services of an employee is 
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an 
employee to get reinstated does not necessarily result in payment of full or partial back-wages,  
which is independent of  reinstatement.  It  has  further been held  by the Hon’ble Supreme Court 
in 2010 (1) SLJ S.C 70, M/s Ritu Marbals Vs. Prabhakant Shukla that full back wages cannot 
be granted mechanically, upon an order of termination be declared illegal. It is further held that 
reinstatement must not be accompanied by payment of full back wages even for the period when 
the workman remained out of service and contributed little or nothing to the Industry. 
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 16. Moreover, the petitioner was under an obligation to prove by leading cogent evidence 
that he was not gainfully employed after the termination of his services. The initial burden is on the 
workman/employee to show that he was not gainfully employed as held by the  Hon’ble Apex   
Court in (2005)  2  Supreme  Court Cases 363 titled as Kendriya Vidyalaya Sangathan and 
another Vs. S.C Sharma that : 
 
 “16…………..When, the question of determining the entitlement of a person to back-wages 

is concerned, the employee has to show that he was not gainfully employed. The initial 
burden is on him. After and if he places materials in that regard, the employer can bring on 
record materials to rebut the claim…………..” 

 
 17. In the present case there is no evidence on record to suggest that the petitioner was not 
gainfully employed after his termination. The petitioner has failed to discharge his burden by 
placing any concrete material on record that he was not gainfully employed after his 
termination/disengagement. Therefore, in view of the entire evidence, on record, coupled with the 
rulings (supra), I have no hesitation in holding that the petitioner is not entitled to any back-wages. 
There is no evidence on record to suggest that the petitioner had worked over time and had not been 
paid the over-time wages. Accordingly, issue no.2 is partly decided in favour of the petitioner and 
against the respondent. 
 
Issue No. 3 : 
 
 18. In support of this issue, no evidence has been led by the respondent which could go to 
show as to how the present petition is not maintainable. Therefore, in the absence of any evidence 
on record, it cannot be said the petition is not maintainable. Accordingly, this issue is decided in 
favour of the petitioner and against the respondent. 
 

RELIEF 
 
 As a sequel to my above discussion and findings on issues No.1 to 3, the claim of the 
petitioner succeeds and is hereby partly allowed and the petitioner is ordered to be reinstated in 
service forthwith with seniority and continuity. However the petitioner is not entitled to back 
wages. Let a copy of this order/award be sent to the appropriate government for publication in the 
official gazette. File, after completion, be consigned to records. 
 

 Announced in the open Court today on this 15th Day of May, 2018. 
 

Sd/- 
(SUSHIL KUKREJA), 

Presiding Judge, 
 Industrial Tribunal-cum-Labour Court,  

Shimla. 
 

_________  
 

IN  THE  COURT  OF  SHRI SUSHIL  KUKREJA,  PRESIDING  JUDGE,  H.P.  
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT SHIMLA 

 

Ref. No. 109 of 2016 
Instituted on 2-11-2016 
Decided on   19-5-2018 

 

 Piar Chand s/o Shri Pratap Chand r/o Village Chail, P.O. Rouri Subathu, Tehsil & District 
Solan       ...Petitioner. 
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Vs. 

 
 The Executive Engineer, Division No.1, HPSEB Charlie Villa, Chotta Shimla-2, H.P. 

...Respondent. 
 

Reference under section 10 of the Industrial Disputes Act, 1947 
 
 For petitioner :           None. 
 
 For respondent :          Shri Yogesh Kumar, Advocate vice csl. 
 

AWARD 
 
 The reference for adjudication, sent by the appropriate government, is as under :— 
 
 “Whether alleged termination of services of Shri Piar Chand S/o Shri Partap Chand 

R/o Village Chail, P.O. Rouri, Subathu Road Dharampur, District Solan, HP during 
May, 1998 by the Executive Engineer, HPSEB Division Charlie Villa, Chotta Shimla-2 
who had worked as beldar on daily wages only for 28, 91 and 51 days during 1996, 
1997 and 1998 respectively and raised his industrial dispute after about 17 years, 
allegedly without complying with the provisions of the Industrial Disputes Act, 1947 is 
legal and justified? If not, keeping in view the working period of 28, 91 and 51 days 
during 1996, 1997 and 1998 respectively and delay of about 17 years in raising the 
industrial dispute, what amount of back wages, seniority, past service benefits and 
compensation the above ex-worker is entitled to from the above employer?” 

 
 2. Briefly, the case of the petitioner is that he had worked as beldar with the respondent 
w.e.f. 1.1.1996 till December, 1998 and his services were terminated without assigning any reason 
and without complying with the provisions of the Industrial Disputes Act, 1947 (hereinafter 
referred as to Act) and after his termination he requested for his reengagement but of no avail. It 
has further been stated that the petitioner had completed more than 240 days in each calendar year 
and his juniors/fresh hands are still working with the respondent. Against this back-drop it has been 
prayed that the petitioner be reinstated in service with seniority and continuity along-with back-
wages. 

 
 3. By filing reply, the respondent contested the claim of the petitioner wherein various 
preliminary objections including that the claim petition is bad on account of non-joinder and mis-
joinder of necessary parties, maintainability, estoppel etc. have been taken. On merits, it has been 
asserted that the petitioner was engaged as daily waged beldar for specific work who had worked 
for brief spells since 4.12.1996 to 25.5.1998 for a period of 73 days only and thereafter he had left 
the job at his own, hence, there is no violation of sections 25-B, 25-F, 25-G and 25-H of the Act. It 
is denied that the petitioner had requested for his reengagement. It is further asserted that the 
petitioner had not completed 240 days in any calendar year and no junior persons were engaged by 
the respondent except those who have been engaged on specific judicial order of competent Court. 
The respondent prayed for the dismissal of the claim petition. 
 
 4. In rejoinder, the petitioner reiterated his allegations as made in the claim petition by 
denying those of the respondent. 
 
 5. On the pleadings of the parties, the following issues were framed by this Court on 
20.5.2017. 
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 (1) Whether the termination of the services of the petitioner during May, 1998 without 

complying with the provisions of Industrial Disputes Act, 1947 is illegal and 
unjustified?   ...OPP. 

 
 (2) If  issue  No.1  is  proved  in  affirmative  to  what  relief  of  service  benefits  the 

petitioner is entitled?   ...OPP. 
 
  (3) Whether the petition is not maintainable as alleged?  ...OPR. 
 
 
 (4) Whether the petition is hit by delay and laches as alleged?  ...OPR. 
 
 (5) Relief. 
 
 6. I have heard the learned counsel for the respondent and have also gone through the 
record of the case. 
 
 7. For the reasons to be recorded hereinafter while discussing issues for determination my 
findings on the aforesaid issues are as under. 
 
 Issue No.1:          No. 
 
 Issue No. 2:            Becomes redundant.  
 
 Issue No. 3:  No. 
 
 Issue No. 4:  Not pressed. 
 
 Relief :                    Reference answered against the petitioner per operative part of 

award. 
 
 8. It may be pertinent to mention here that the petitioner failed to appear in the witness 
box and vide order dated 10.1.2018, the evidence of the petitioner was closed by the order of the 
Court and the case was fixed for the evidence of the respondent but on 18.4.2018, the learned 
counsel for the petitioner pleaded “no instructions” and on 20.4.2018, he had filed an application 
for withdrawal of power of attorney on behalf of the petitioner which was allowed and thereafter 
this Court again issued fresh notice to the petitioner and the case was fixed for 19.5.2018 for the 
service of the petitioner but despite having been duly served, the petitioner had failed to appear 
before this Court. Therefore, this Court is left with no other option but to proceed to decide the 
reference on the basis of material available on record. 
 

REASONS FOR FINDINGS 
 
Issues No. 1: 
 
 9. From the perusal of the terms of reference, it has become clear that the petitioner has 
raised his dispute after about 17 years and remained silent during this period without any plausible 
explanation. The case of the petitioner is that he was engaged as beldar on 1.1.1996 and had 
worked continuously till December, 1998 whereas the case of the respondent is that the petitioner 
had worked for brief spells since 4.12.1996 to 25.5.1998 for a period of 73 days only. From the 
perusal of the mandays chart filed by the respondent along-with reply, it has become clear that the 
petitioner had worked for 21 days in the year, 1996, 25 days in the year, 1997 and 27 days in the 



 

 

5449jkti=] fgekpy izns'k] 15 vDrwcj] 2018@23 vkf'ou] 1940        
year, 1998 and had worked for a total period of 73 days. There is no material on record which could 
show that the petitioner had completed 240 days in each calendar year and in twelve calendar 
months preceding his termination.  In 2009 (120) FLR 1007 incase titled as Relip Nagarpalika Vs. 
Babuji Gabhaji Thakore and others , the Hon'ble Supreme Court has held as under: 
 
 “The burden of proof lies on the workman to show that he had worked continuously for 

240 days for the preceding one year and it is for the workman to adduce evidence apart 
from examining himself to prove the factum of being in employment of the employer.” 

 
 In AIR 2006 S.C. 110 case titled as Surindernagar District Panchyat V/s Dayabhai Amar 

Singh, the Hon'ble Supreme Court has held that:— 
 
 “Incase workman claims to have worked for more than 10 years as daily wager. Apart 

from oral evidence workman has not produced any evidence to prove fact that he has 
worked for 240 days. No proof of receipt of salary or wages or any record or order in that 
regard was produced: no co-worker was examined; muster roll produced by employer has 
not been contradicted. Workman has failed to discharge his burden that he was in 
employment for 240 days during preceding 12 months of date of termination of his 
service. Workman not entitled for protection of Section 25-F before his service was 
terminated.” 

 
 A bare perusal of the extract of the judgment re-produced, hereinabove, shows that the 

burden to prove completion of 240 days service lies on the workman and this burden is 
discharged on workman stepping in the witness box and adducing cogent evidence. 
However, in the instant case, the petitioner has failed to examine himself or any other 
witness/es to and also failed to place any material on record to prove that he had put in 240 
days in each calendar year and in twelve calendar months preceding his termination. There 
is no iota of evidence which could go to show that the petitioner had completed 240 
working days in each calendar year and in twelve calendar months preceding his 
termination. Hence, the case of the petitioner does not fall under section 25-F of the Act as 
such no protection of section 25-F of the Act can be granted to the petitioner. 

 
 10. The  further  case  of  the  petitioner  is that the respondent had retained his juniors and 
engaged fresh hands who are still working as such the respondent had violated the principles of 
“last come first go”. In support of his case, the petitioner examined one Shri Partap Singh, Assistant 
Executive Engineer, as PW-1 who deposed that as per the record Molak Ram was engaged on 
26.6.1993, Devi Ram was engaged on 4.9.1992 and Mohinder Singh was engaged on 3.9.1992. He 
further deposed that Dhan Bahadur, Prem Chand, Narinder Singh, Om Parkash, Bhim Sen and 
Prem Singh never worked with Electrical Division no.1, Khalini Shimla. However, no cogent and 
satisfactory evidence has been led by the petitioner to prove that his juniors had been retained and 
fresh hands have been engaged. Even, from the statement of PW-1 no benefit can be derived by the 
petitioner as PW-1 has stated in cross-examination that the petitioner was engaged as beldar on 
4.12.1996 and he worked only for 73 days with the respondent and Molak Ram, Devi Ram and 
Mohinder Singh are seniors to the petitioner. Therefore, in the absence of any cogent and 
satisfactory evidence on record, no protection of sections 25-G and 25-H can be granted to the 
petitioner. 

 
 11. Hence, in view of the entire evidence on record, it cannot be said that the termination 
of the services of the petitioner during May, 1998 without complying with the provisions of the Act 
is illegal and unjustified. Accordingly, issue No. 1 is decided in favour of the respondent and 
against the petitioner. 
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Issue No. 2: 
 
 12. Since, the petitioner has failed to prove issue no.1 above, this issue becomes 
redundant. 
 
Issue No. 3: 
 
 13. The present claim petition has been filed by the petitioner pursuant to the reference 
sent by the appropriate government to this Court for adjudication and I find nothing wrong with this 
petition which is perfectly maintainable. Accordingly, this issue is decided in favour of the 
petitioner and against the respondent. 
 
Issue No. 4: 
 
 14. During  the  course  of  arguments,  this  issue  was  not  pressed  by  the respondent, 
hence, the same is decided in favour of the petitioner and against the respondent.  
 

RELIEF 
 
 As a sequel to my aforesaid discussion on issues no. 1 to 4 above, the claim filed by the 
petitioner fails and is hereby dismissed with the result the reference is answered in favour of the 
respondent and against the petitioner. Let a copy of this order/award be sent to the appropriate 
government for publication in the official gazette. File, after completion, be consigned to records. 
 
 Announced in the open Court today on this 19th day of May, 2018. 
 

Sd/- 
 (SUSHIL KUKREJA), 

 Presiding Judge,  
H.P. Industrial Tribunal-cum-Labour Court, Shimla. 

_________  
 

IN THE  COURT OF SUSHIL KUKREJA, PRESIDING JUDGE, HP INDUSTRIAL 
TRIBUNAL-CUM-LABOUR COURT, SHIMLA 

 
Ref. No. 16 of 2015 

 
Instituted on 11-5-2015 

 
Decided on 31-5-2018 

 
 Ashwani Kumar s/o Shri Baldev Singh, Village Painkufar, P.O. Taproli, Tehsil Rajgarh, 
Distt. Sirmaur, H.P. Through Shri J.C. Bhardwaj, President HP-AITUC, HQ  Saproon, Solan, H.P. 

..Petitioner. 
 

Vs. 
 
 1. Managing Committee, Green Hills Engineering College Society, Gandhi Gram, P.O. 
Bohali, Tehsil and Distt. Solan, H.P. through its Chairman. 
 
 2. Green Hills Polytechnic, Green Hills Engineering College Society, Gandhi Gram, P.O. 
Bohali, Tehsil and Distt. Solan, H.P. Through its Principal ...Respondent. 
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Reference  under  section  10  of  the  Industrial  Disputes  Act, 1947 

 
 For petitioner    :          Shri J.C. Bhardwaj, AR. 
 
 For respondents          :          Shri Vishal Panwar, Advocate 
 

AWARD 
 
 The following reference has been sent by the appropriate government for adjudication:— 
 
 “Whether termination of the services of Shri Ashwani Kumar s/o Shri Baldev Singh, 

r/o Village Painkufar, P.O. Taproli, Tehsil Rajgarh, Distt. Solan, H.P. by (i) The 
Chairman, Managing Committee, Green Hills Engineering Collage Society, Gandhi 
Gram, P.O. Bohali, Tehsil & Distt. Solan, H.P. & (ii) The Principal, Green Hills 
Polytechnic, Green Hills Engineering College Society, Gandhi Gram, P.O. Bohali, 
Tehsil & Distt. Solan, H.P. vide letter dated 29.8.2013 without following the provisions 
of the Industrial Disputes Act, 1947, is legal and justified? If not, what amount of back 
wages, seniority, past service benefits and compensation the above workman is entitled 
to from the employers(s)/university?” 

 
 2. In nutshell the case of the petitioner is that during the month of May, 2007, the 
petitioner joined the services of the respondents as a clerk and his services were terminated on 
29.8.2013 vide letter dated 29.8.2013 and he drew his last wages @ ` 8851/- per month. It is further 
stated that the petitioner remained in the employment of the respondent for about 7 years with an 
excellent past record relating to work and conduct but the termination order was passed without any 
sufficient cause as he was never served with any explanation call, show cause notice, warning letter 
etc. and even there was no allegation or chargesheet against him. It is also stated there arose no 
occasion for any enquiry as the petitioner was neither served any notice to attend the enquiry nor he 
was intimated regarding the appointment of enquiry officer and further he was never served by the 
enquiry officer to attend the enquiry and if any proceedings were held behind the back of the 
petitioner are nonest as per the provisions of law of natural justice, hence, the termination of the 
services of the petitioner is covered within the ambit  of section 2-OO of the Industrial Disputes 
Act, 1947 (hereinafter referred as to Act). That the services of the petitioner were continuous as he 
had completed more than 240 days in twelve calendar months preceding to his termination and the 
respondents have retrenched his services without following the mandatory and statutory provisions 
of section 25-F/N of the Act as neither any notice was issued to him nor he was paid wages in lieu 
of that and even the respondents did not obtain the prior permission of the Appropriate Government 
before terminating his services. That the termination of the services of the petitioner is in violation 
of sections 25-G and 25-H of the Act as the respondents have retained a good number of junior 
workmen in employment. Against his back-drop it has been prayed that the termination order dated 
29.8.2013 be set aside and the petitioner be awarded reinstatement with full back-wages, seniority, 
continuity and other consequential service benefits. 
 
 3. By filing reply, the respondents contested the claim of the petitioner wherein 
preliminary objections have been taken that the reference is neither competent nor maintainable. On 
merits, it has been asserted that the petitioner was appointed as office clerk w.e.f. 1.6.2007 and his 
services were terminated on the ground of misconduct after holding proper domestic enquiry on a 
complaint dated 31.7.2013. It is further asserted that on receiving complaint dated 31.7.2013 a fact 
finding committee of two members namely S/Shri V. K. Gupta and Vinod Kumar was appointed 
and directed to enquire the matter vide office order dated 31.7.2013 who submitted the preliminary 
report on 1.8.2013 wherein they recommended for a detailed enquiry and on the basis of 
preliminary enquiry, suspension order was passed against the petitioner on 2.8.2013 and on 
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5.8.2013, three members committee was constituted to investigate the matter against the petitioner 
and he was informed about this investigation vide letter dated 7.8.2013  along-with  chargesheet  
and  the  petitioner  was  asked  to  submit  reply  which  was received on 19.8.2013 wherein the 
petitioner without any proof refuted and showed his dissatisfaction against the suspension order 
dated 31.7.2013. The petitioner did not appear before the enquiry committee despite proper 
communications and on the basis of report of enquiry committee, the services of the petitioner were 
terminated. That the service of the petitioner did not attract the provisions of the Act, hence, the 
question of complying with the mandatory provisions of the Act does not arise at all. That before 
terminating the services of the petitioner proper enquiry was conducted and after affording the due 
opportunities to him, his services were terminated. With the aforesaid averments the respondent 
prayed for the dismissal of the claim petition. 
 
 4. By filing rejoinder, the petitioner reiterated the allegations as made in the claim 
petition by denying those of the respondent. 
 
 5. On the pleadings of the parties, the following issues were framed on 9.5.2016. 
 
 (1) Whether the termination of the services of the petitioner vide letter dated 29.8.2013 by 

the respondents without complying with the provisions of the Industrial Disputes Act, 
1947 is illegal and unjustified as alleged? ...OPP. 

 
 (2) If issue No.1 is proved in affirmative, to what relief of service benefits the petitioner is 

entitled?    ...OPP. 
 
 (3) Whether the petition is neither competent nor maintainable as alleged? ...OPR. 
 
 (4) Relief. 
 
 6. I have heard the AR for the petitioner and learned Counsel for respondents and also 
gone through the record of the case. 
 
 7. For the reasons to be recorded hereinafter while discussing issues for determination my 
findings on the aforesaid issues are as under:— 
 
 Issue No. 1          Yes. 
 
 Issue No. 2         Entitled to reinstatement with seniority and continuity but without 

back- wages. 
 
 Issue No. 3       No. 
 
 Relief.            Reference answered in favour of the petitioner and against the 

respondents per operative part of award. 
 

REASONS FOR FINDINGS 
 
Issues No. 1: 
 
 8. The AR for the petitioner contended that before terminating the services of the 
petitioner neither any chargesheet was served upon him nor any enquiry was conducted against 
him. He further contended that the services of the petitioner had been terminated by the respondents 
illegally without serving him any notice as required under section 25-F of the Act especially when 
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he had completed more than 240 days in each calendar year and in twelve calendar months 
preceding his termination. He also contended that the junior persons to the petitioner are still 
working with the respondents and fresh workers have been engaged in violation of the provisions 
of section 25-G and 25-H of the Act. 
 
 9. On the other hand, the learned counsel for the respondents contended that the services 
of the petitioner were terminated after holding a proper domestic enquiry but the petitioner did not 
participate in the enquiry proceedings. He further contended that since the petitioner had committed 
misconduct, hence, the respondents constituted three members committee who submitted their 
report to the respondents and on the basis of enquiry report, he was terminated from services. 
 
 10. To prove his case, the petitioner stepped into the witness box as PW-1 to depose that 
he was engaged as clerk on 1.5.2007 and worked up to 28.8.2013. He further deposed that he was 
suspended on 2.8.2013 vide suspension order Ex. PW-1/A. He tendered in evidence reply filed by 
him Ex. PW-1/B. He also deposed that no chargesheet was issued to him and no enquiry was 
conducted against him and no compensation was paid to him and his services were terminated on 
29.8.2013 vide termination order Ex. PW-1/C. He further stated that after his termination, vide 
letter dated 18.9.2013 Ex. PW-1/D, he had demanded the documents from the respondent. He 
further stated that he is unemployed. In cross-examination, he denied that on the basis of the 
complaint dated 31.7.2013, a preliminary enquiry was conducted against him and a report was 
submitted on 1.8.2013 by the committee constituted by the management, in which allegations of 
misconduct were leveled against him. He admitted that on 2.8.2013, suspension order was issued 
against him. He denied that on 5.8.2013, a three member committee was constituted to enquire into 
the matter. He further denied that on the basis of letter dated 5.8.2013, a chargesheet was issued to 
him vide letter dated 7.8.2013. He also denied that he is running a paying guest house near the 
institution under the name and style of “Ashirwad”. He denied that various letters were issued to 
him to participate in the enquiry but despite that he had not joined the enquiry. He further denied 
that in the enquiry report charges of misconduct were proved against him. He also denied that a 
second show cause notice was issued to him on 24.8.2013 prior to his termination. He denied that 
entire information was supplied to him on 6.2.2014 which was demanded by him vide letter Ex. 
PW-1/D. 
 
 11. On the other hand, the respondents have examined three RWs. Lt. Col (Retd.) Jeet 
Singh, Registrar of the respondents appeared into the witness box as RW-1 and tendered in 
evidence his affidavit Ex. RW-1/A wherein he reiterated almost all the averments as made in the 
reply. He also tendered in evidence authority letter Ex. RW-1/B, copy of complaint dated 31.7.2013 
Mark R-1, office order dated 31.7.2013, Mark R-2, enquiry report Mark R-3, suspension order 
Mark R-4, office order dated 5.8.2013 Mark R-5, suspension order dated 5.8.2013 Mark R-6, letter 
regarding the investigation of charges Mark R-7, letter regarding dissatisfaction against suspension 
order Mark R-8, committee report Mark R-9, letter regarding investigation of report mark R-9, 
letter regarding investigation of case Mark R-10 and termination letter Ex. RW-1/C. In cross-
examination, he denied that the list of charges was not supplied to the petitioner. He admitted that 
no document has been annexed by the respondent regarding the ownership of the guest house by 
the petitioner. He further admitted that the copy of complaint has not been annexed with the list of 
charges mark R-2. He also admitted that there is no statement of any student regarding the charges 
leveled against the petitioner.  He denied that the complaint Mark R-1 has not been submitted by 
any person as the same has been fabricated in the office. He further denied that the petitioner was 
not given any intimation with respect to the preliminary enquiry held against him. He admitted that 
there is no document in writing regarding the intimation. He denied that no suspension order was 
served upon the petitioner. He admitted that office order Mark R-5 was not communicated to the 
petitioner. He denied that letter mark R-7 was never sent to the petitioner. He further denied that 
the petitioner was never informed about the enquiry. He admitted that no letter has been sent to the 
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petitioner through registered post intimating him about the date of enquiry. He denied that neither 
the charge-sheet was served upon the petitioner nor any enquiry was held against him. He admitted 
that the enquiry report mark R-9 never served to the petitioner. He denied that all the documents 
tendered in evidence today are fabricated and they have not been produced before the conciliation 
officer. He further denied that the petitioner was never given any opportunity to defend himself. He 
admitted that second show cause notice was not issued to the petitioner prior to his termination.  He 
denied that the enquiry was not conducted in a fair and proper manner. 
 
 12. Sh. Shiv Kumar, Assistant Librarian appeared into the witness box as RW-2 and 
tendered in evidence his affidavit Ext. RW-2/A wherein he has stated that the petitioner is running 
a paying guest house under the name and style of Aashirwad in the periphery of the institution and 
it was known to him that the enquiry was conducted against the petitioner on a complaint dated 
31.07.2013. He further stated that after receiving complaint dated 31.07.2013, a fact finding 
committee of two members, namely, Sh. Vivek Gupta and Sh. Vinod Kumar was appointed and 
directed to enquire into the matter vide office order dated 31.07.2013 and his statement as well as 
of other incumbents Sh. Rohit Kumar, Sh. Sanjay Sharma, Ms. Aruna Thakur, Sh. Govind Jassal, 
Sh. Rewati Nandan, Sh. Gagan Kumar, Sh. Sumesh Kumar Shandil, Sh. Tarsem Bansal, Sh. Rahul 
Diwed, Sh. Varjinder Shail, Ms. Shabnam, Ms. Ritika Pankaj etc. were recorded by the fact finding 
committee. He further stated that the committee submitted their preliminary enquiry report on 
01.08.2013, wherein it has been reported that the petitioner is in habit motivating and diverting the 
poly technical students to stay in his own paying guest accommodation, namely Ashirwad instead 
of hostel of college. He also stated that on the basis of preliminary enquiry suspension order dated 
08.02.2013 was passed against the petitioner and, three members committee was constituted to 
enquire the matter and the petitioner was informed about the initiation of enquiry vide letter dated 
07.08.2013 along-with charge-sheet dated 07.08.2013. That the petitioner failed to appear before 
the Enquiry Committee and the committee submitted its report on 24.08.2013 and as such, before 
imposing the penalty of punishment a show cause notice dated 24.08.2013 was issued to him. That 
before terminating the services of the petitioner, he was afforded due opportunity to refute the 
allegations levied against him. He also tendered in evidence his statement before the enquiry officer 
dated 1.8.2013 Mark RX-1. In cross examination, he admitted that he has no proof regarding 
running of guest house by the petitioner. He further admitted that a preliminary enquiry was held 
and the petitioner was called. He also admitted that his statement was never recorded by the 
enquiry officer. He admitted that a regular enquiry was conducted by the enquiry officer. He denied 
that the enquiry officer had not summoned the petitioner to participate in the enquiry. He further 
denied that the services of the petitioner were terminated without holding any enquiry. 
 
 13. RW-3 Sh. Sita Ram tendered in evidence his affidavit Ext. RW-3/A, wherein he has 
reiterated almost all the averments as stated by RW-2 in his affidavit Ex. RW- 2/A. He also 
tendered in evidence his statement before enquiry officer dated 1.8.2013 mark RX-2.  In cross-
examination, he stated that the statement of other witnesses were not recorded in his presence. He 
admitted that show cause notice to the petitioner was not issued by him. He denied that he had not 
given any statement before the enquiry officer. 
 
 14. I have closely scrutinized the entire evidence on record, and from the closer scrutiny 
thereof, it has become clear that the petitioner was appointed as an office clerk by the respondents 
w.e.f. 1.5.2007. It has also become clear that a complaint dated 31.7.2013 mark R-1 was received 
against the petitioner and a fact finding committee of two members namely Shri V. K. Gupta and 
Vinod Kumar was appointed and was directed to enquire into the matter vide office order dated 
31.7.2013 mark R-2 and the committee submitted their preliminary enquiry report on 1.8.2013 
mark R-3 in which it was found that the petitioner was motivating and diverting the Polytechnic 
students to stay in his own P.G instead of polytechnic hostels of the respondents. On the basis of 
the preliminary enquiry the suspension order dated 2.8.2013 mark R-4 was passed against the 
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petitioner and vide letter dated 5.8.2013, mark R-5, a three members committee was constituted to 
investigate the matter against the petitioner. The committee submitted its report Mark R-9 wherein 
the charges leveled against the petitioner stood proved and on the basis of the report of the 
committee the termination order dated 29.8.2013 Ex. PW-1/C was passed against the petitioner. 
 
 15. The case of the respondents is that the petitioner was informed about the enquiry vide 
letter dated 7.8.2013 Mark R-7 along-with chargesheet whereas the case of the petitioner is that no 
chargesheet was ever served upon him and he was never served to attend the enquiry proceedings. 
The further case of the petitioner is that he was not aware about the constitution of three members 
committee in order to enquire the matter against him and letters of different dates were never 
served upon him. Now, the question which arises for consideration before this Court as to whether 
the petitioner was served in the domestic enquiry conducted against him by the respondents and 
whether the enquiry conducted against him is unfair and vioaltive of principles of natural justice. It 
is a settled proposition of law that the technicalities of the evidence Act are not applicable in the 
domestic enquiry but at the same time it is also true that the domestic enquiry is not an empty 
formality and the principles of natural justice have to be followed. In State of Haryana Vs. Rattan 
Singh (1977) 2 SCC 491, it has been held by the Hon'ble Apex Court as under: 
 
 “In a domestic enquiry all the strict and sophisticated rules of the Evidence Act may not 

apply. All materials which are logically probative for a prudent mind are permissible, 
though departmental authorities and Administrative Tribunals must be careful in evaluating 
such material and should not glibly swallow what is strictly speaking not relevant under the 
Evidence Act. The essence of judicial approach is objectivity, exclusion of extraneous 
materials or considerations, and observance of rules of natural justice. Fair play is the basis 
and if perversity or arbitrariness, bias or surrender of independence of judgment, vitiate the 
conclusion reached, such a finding, even of a domestic tribunal, cannot be held to be good. 
The simple point in all these cases is, was there some evidence or was there no evidence- 
not in the sense of the technical rules governing Court proceedings but in a fair 
commonsense way as men of understanding and worldly wisdom will accept. Sufficiency of 
evidence in proof of the finding by a domestic tribunal is beyond scrutiny by court, while 
absence of any evidence in support of the finding is an error of law apparent on the record 
and the court can interfere with the finding”. 

 
 16. From the perusal of the entire evidence on record, it has become clear that the 
petitioner was never served in the enquiry conducted against him. RW-1 admitted that the office 
order mark R-5 was not communicated to the petitioner. He further admitted that letter mark R-7 
was sent through ordinary post and no letter was sent to the petitioner through registered post 
intimating him about the date of the enquiry. He also admitted that the enquiry report mark R-9 was 
never served upon the petitioner. He admitted that 2nd show cause notice was never issued to the 
petitioner prior to his termination. Therefore, in view of the admission of RW-1, it has become 
clear that the office order regarding the constitution of three members committee, enquiry report 
and 2nd show cause notice were never served upon the petitioner. There is also no evidence on 
record to suggest that the petitioner has received letter mark R-7 which is regarding the intimation 
of date of enquiry particularly in view of the admission of RW- 1 that the aforesaid letter was never 
sent to the petitioner through registered post. In fact, no satisfactory evidence has been placed on 
record by the respondents to show that the petitioner was intimated about the fact that the enquiry 
was ordered to be conducted against him and that he was intimated about the date of the enquiry. 
The respondents have failed to produce any member of the committee in the witness box and had 
also failed to prove the enquiry proceedings and enquiry report in accordance with law. It was 
incumbent upon the respondents to have produced the member/s of the committee in the witness 
box but for the reasons best known to the respondents, they have failed to examine anyone of them 
before this Court. Hence, an adverse inference has to be drawn against the respondents. Therefore, 
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in the absence of any satisfactory and cogent evidence on record, it has been proved that the 
petitioner was not served in the enquiry proceedings and was not given fair and reasonable 
opportunity to defend himself in the enquiry proceedings. Hence, the denial of opportunity to the 
petitioner is clear cut violation of the principles of natural justice. Thus, keeping in view my 
foregoing observations, I have no hesitation in holding that the domestic enquiry conducted against 
the petitioner is violative of the principles of natural justice. 
 
 17. There can be no doubt about the fact that the respondents were entitled to lead 
evidence on merits before this Court in order to prove the misconduct of the petitioner in case the 
enquiry conducted against him was found to be in violation of the principles of natural justice. 
Therefore, the next question which arises for consideration before this Court as to whether the 
alleged misconduct of the petitioner has been proved against him before this Court or not. The 
misconduct as alleged against the petitioner is that he was in a habit of motivating and diverting the 
Polytechnic Students to stay in his own paying guest house “Ashirwad” instead of hostels of the 
College. However, no cogent and satisfactory evidence has been led by the respondents before this 
Court to prove the aforesaid misconduct alleged against the petitioner. RW-1 admitted that no 
document has been annexed by the respondents regarding the ownership of the guest house in the 
name of the petitioner. RW-2 also admitted in cross-examination that he had no proof regarding the 
running of the guest house by the petitioner. RW-1 also admitted that there is no statement of any 
student regarding the charges leveled against the petitioner. The respondents have also failed to 
produce Mr. Vrijender Shail in the witness box who had submitted the complaint dated 31.7.2013 
Mark R-1 against the petitioner. RW-2 also expressed his ignorance as to who had lodged the 
complaint dated 31.7.2013 against the petitioner. At this stage, I would like to point out that the 
best evidence which the respondents were required to adduce before this Court could have been the 
students who were allegedly motivated and diverted by the petitioner to stay in his own paying 
guest house but no such evidence has been brought before this Court by the respondents. Even, the 
respondents have not produced any evidence before this court that the petitioner was the owner of 
the guest house namely “Ashirwad”. Hence, in the absence of any cogent and satisfactory evidence 
on record, the respondents have failed to prove the alleged misconduct against the petitioner before 
this Court. 
 
 18. Therefore, since the domestic enquiry conducted against the petitioner was violative of 
principles of natural justice and also in view of the fact that the alleged misconduct could not be 
proved by the respondents before this Court, it can safely be held that the termination of the 
services of the petitioner is illegal and unjustified. 
 
 19. It is not disputed that the petitioner had worked continuously with the respondents 
w.e.f. May, 2007 till 29.8.2013. It is also not disputed that the petitioner had completed more than 
240 days in each calendar year and also in twelve calendar months preceding his termination. It is 
further clear from the record that neither any notice as prescribed under section 25-F of the Act was 
served upon the petitioner nor he was paid compensation in lieu thereof. Therefore, before 
terminating the services of the petitioner, it was incumbent upon the respondents to have complied 
with the provisions of section 25-F of the Act which lay down certain conditions precedent to the 
retrenchment of a workman (workmen) and requires the employer to comply with those conditions 
as per clauses (a) to (c) which are mandatory in nature. However, in the present case, the perusal  of 
the record shows that the respondents have failed  to  comply  with  the  provisions  of  section  25-
F of the Act. In (2015) 4 SCC 544, Mackinnon Mackenzie and Company Ltd., Vs. Mackinnon 
employees Union, the Hon'ble Apex Court has held as under: 
 
 “34. ………………….The Industrial Court after examining the facts and evidence on 

record has rightly answered the question of breach of Section 25-F clause (b) in the 
negative since no evidence has been produced by the respondent-Union to prove the 



 

 

5457jkti=] fgekpy izns'k] 15 vDrwcj] 2018@23 vkf'ou] 1940        
same and further no calculation is brought to our notice as to the amount received by 
way of retrenchment compensation and also the actual amount sought to have been 
paid to the retrenched workmen. Further, with regard to the provision of Section 25F 
clause (c), the appellant-Company has not been able to produce cogent evidence that 
notice in the prescribed manner has been served by it to the State Government prior 
to the retrenchment of the concerned workmen. Therefore, we have to hold that the 
appellant-Company has not complied with the conditions precedent to retrenchment 
as per Section 25F clauses (a) and (c) of the I.D. Act which are mandatory in law.” 

 
 20. In the present case also as observed aforesaid, the respondents have failed to comply 
with the provisions of section 25-F of the Act before terminating the services of the petitioner. 
Hence, in view of the law laid down by the Hon'ble Supreme Court (supra) and my foregoing 
observations, I have no hesitation in holding that the termination of the services of the petitioner 
w.e.f. 29.8.2013 by the respondents without complying with the provisions of section 25-F of the 
Act, is illegal and unjustified. Accordingly, issue No.1 is decided in favour of the petitioner and 
against the respondents. 
 
Issue No. 2: 
 
 21. Since, I have held under issue No.1 above that the termination of the services of the 
petitioner by the respondents w.e.f. 29.8.2013 is illegal and unjustified, hence, the petitioner is held 
entitled to reinstatement in service with seniority and continuity. 
 
 22. Now, the question which arises for consideration, before this Court is as to whether the 
petitioner is entitled to full back wages as contended by the AR for the petitioner. In (2009) 1 SCC 
20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the Hon'ble Supreme 
Court has held that once the order of termination of services of an employee is set-aside, ordinarily, 
the relief of reinstatement is available to him. However, the entitlement of an employee to get 
reinstated does not necessarily result in payment of full or partial back-wages, which is independent 
of reinstatement. It has further been held by the  Hon’ble  Supreme  Court in 2010 (1) SLJ S.C 
70, M/s Ritu Marbals Vs. Prabhakant Shukla that full back wages cannot be granted 
mechanically, upon an order of termination be declared illegal. It is further held that reinstatement 
must not be accompanied by payment of full back wages even for the period when the workman 
remained out of service and contributed little or nothing to the Industry. 
 
 23. Moreover, the petitioner was under an obligation to prove by leading cogent evidence 
that he was not gainfully employed after the dismissal of his services. The initial burden is on the 
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex  
Court  in  (2005)  2  Supreme  Court  Cases  363  titled  as  Kendriya  Vidyalaya  Sangathan 
and another Vs. S.C Sharma that : 
 
 “16…………..When, the question of determining the entitlement of a person to back-wages 

is concerned, the employee has to show that he was not gainfully employed. The initial 
burden is on him. After and if he places materials in that regard, the employer can bring on 
record materials to rebut the claim…………..” 

 
 24. In the present case there is no satisfactory evidence on record to suggest that the 
petitioner was not gainfully employed after his termination. The petitioner has failed to discharge 
his burden by placing any concrete material on record that he was not gainfully employed after his 
termination. Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), I 
have no hesitation in holding that the petitioner is not entitled to any back-wages. Accordingly, 
issue No.2 is partly decided in favour of the petitioner and against the respondents. 
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Issue No. 3: 
 
 25. In support of this issue, no evidence has been led by the respondents which could go to 
show as to how the present petition is neither competent nor maintainable especially when the 
petitioner has filed the present petition pursuant to the reference sent by the appropriate government 
to this Court for adjudication and I find nothing wrong with the present petition which is perfectly 
maintainable. Therefore, in the absence of any evidence on record, it cannot be said the petition is 
neither competent nor maintainable. Accordingly, this issue is decided in favour of the petitioner 
and against the respondents. 
 

RELIEF 
 
 As a sequel to my above discussion and findings on issues No. 1 to 3, the claim of the 
petitioner succeeds and is hereby partly allowed and the petitioner is ordered to be reinstated in 
service forthwith with seniority and continuity. However the petitioner is not entitled to back 
wages. The reference stands answered in favour of the petitioner and against the respondents. Let a 
copy of this order/award be sent to the appropriate government for publication in the official 
gazette. File, after completion, be consigned to records. 
 
 Announced in the open Court today on this 31st  Day of May, 2018. 
 

Sd/- 
 

(SUSHIL KUKREJA), 
Presiding Judge,  

Industrial Tribunal-cum-Labour Court, Shimla. 
 

_________  
 

IN THE COURT OF SH. SUSHIL  KUKREJA,  PRESIDING  JUDGE,  H.P.   INDUSTRIAL 
TRIBUNAL-CUM-LABOUR COURT, SHIMLA 

 
      Ref No. 06 of 2016 
 
      Instituted on 18-1-2016 
 
      Decided on 22-5-2018 
 
 Manoj Kumar s/o Shri Ramanand, Village Dhanot, P.O. Theog, Tehsil Theog, Distt. 
Shimla, H.P., Through Shri J.C. Bhardwaj President: HP-AITUC, HQ Saproon, Solan, H.P. 

...Petitioner. 
 

Vs 
 

 The Commissioner-cum-Chief Executive Officer, Shimla Environment Heritage 
Conservation and Beautification Society (SEHB) Municipal Corporation, Shimla, H.P. 

...Respondent. 
 

 Reference  under  section  10  of  the  Industrial  Disputes  Act, 1947 
 
 For petitioner    :          Shri J.C Bhardwaj, AR. 
 
 For respondent            :          Ms. Chander Kanta, Advocate vice csl. 
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AWARD 

 
 The following reference has been sent by the appropriate government for adjudication:— 
 
 “Whether termination of the sevices of Shri Manoj Sagar r/o Inder Niwas, Dhingu 

Estate, Lower Cemetery, Sanjauli, Shimla-171006 by the Commissioner-cum-Chief 
Executive Officer, Shimla Environment Heritage Conservation and Beautification 
Society (SEHB), Municipal Corporation, Shimla w.e.f. 08.04.2013 allegedly without 
complying with the provisions of the Industrial Disptes Act, 1947 is legal and justified? 
If not, what relief of reinstatement, back wages, compensation seniority and other 
service benefits the above aggrieved workman is entitled to from the above 
employer/society?” 

 
 2. In nutshell the case of the petitioner is that during the month of December, 2010, he 
was engaged as supervisor by the respondent and worked till 8.4.2013 continuously and thereafter 
his services were terminated without any cogent reason and justification despite the fact that he had 
worked for more than 240 days within twelve calendar months preceding his termination. It is 
further stated that the respondent did not comply with the statutory and mandatory provisions of 
section 25-F of the Industrial Disputes Act, 1947 (hereinafter referred as to Act) as neither any 
notice was served upon the petitioner nor he was paid in lieu of that and even no opportunity to 
defend himself had been afforded to the petitioner before terminating his services. It is also stated 
that the termination of the services of the petitioner is based on surmises and conjectures as after 
his termination,  unfair labour practice had been adopted as his juniors were retained and new 
hands were also recruited and deployed in his place in violation of the provisions of sections 25-G 
and 25-H of the Act. It is also stated that the work and conduct of the petitioner throughout his 
service tenure was excellent and he has been appreciated many times by his superiors for his skilful 
and excellent working and during entire period of his service, he was never served with any 
explanation call/warning letter etc. and after his removal, the petitioner is unemployed. Against his 
back-drop it has been prayed that the termination of the petitioner be declared illegal and 
unjustified and he be reinstated in service by setting aside the order of termination dated 8.4.2013 
with seniority and other consequential benefits along-with full back-wages. 
 
 3. By filing reply, the respondent contested the claim of the petitioner wherein 
preliminary objections have been taken qua maintainability and suppression of material facts. On 
merits, it has been denied that petitioner remained continuously working till 8.4.2013. It is further 
denied that his services were terminated illegally by the respondent without any cogent reason and 
justification. It is also denied that the petitioner had completed 240 days in 12 calendar months. It is 
asserted that the services of the petitioner were terminated on the ground of embezzlement as on 
30.3.2013, he issued a receipt in lieu of garbage collection to the owner of Bye-pass Dhaba near 
Dhalli Shimla-12 for a sum of ` 1000/- whereas he submitted the carbon copy of the said receipt for 
a sum of ` 350/- to the respondent society and enquiry conducted by the respondent found the 
petitioner guilty of misappropriating the amount as received by him. Similarly, the petitioner also 
misappropriated with the membership fee to the tune of ` 8150/- which was collected by him from 
the people of vicinity of Ward No. 18 Dhalli and the said amount was deposited by the petitioner 
after a lapse of eight months whereas he was duty bound to deposit the collected amount within 
three days in the office of the society. It is further asserted the petitioner was also found not to 
mention the dates on the receipts of amount collected from the people as well as on the counter 
foil/carbon copies for which the petitioner was given warning but he was in the habit of mis-
appropriating the amount so collected by him. It is also asserted that the respondent society is 
registered in the name & style of “Shimla Environment Heritage Conservation and Beautification 
Society” under the Himachal Pradesh Societies Registration Act, 2006 and it has been mentioned in 
the Regulation of the Employees of the Society that the service contract of the employee concerned 
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shall be terminated/dispensed without assigning any reason and employee shall not be entitled to 
receive any notice or notice pay in lieu thereof. That it has been agreed by the petitioner in the 
agreement that he had been appointed for one year and his services shall be terminated 
automatically after the completion of one year without any prior notice, hence, no notice was 
required for his termination. It is asserted that the services of the petitioner had been terminated as 
per the regulation framed for regulating the service of the society as well as agreement as executed 
by the petitioner with the respondent and moreover the petitioner had tendered written apology 
wherein he had admitted the factum of embezzlement during the course of his employment. It is 
denied that after the termination of the petitioner junior were retained and new hands were also 
recruited and employed in his place by the respondent society. With the aforesaid averments the 
respondent prayed for the dismissal of the claim petition. 
 
 4. By filing rejoinder, the petitioner reiterated the allegations as made in the claim 
petition by denying those of the respondent. 
 
 5. On the pleadings of the parties, the following issues were framed on 2.9.2016. 
 
  (1) Whether the termination of the services of the petitioner w.e.f. 8.4.2013 by the 

respondent without complying with the provisions of the Industrial Disputes Act, 
1947 is illegal and unjustified as alleged? ...OPP. 

 
  (2) If issue No.1 is proved in affirmative, to what relief of service benefits the 

petitioner is entitled?  ...OPP. 
 
   (3) Whether the claim is not maintainable as alleged? ...OPR. 
 
  (4) Relief. 
 
 6. I have heard the AR for the petitioner and learned vice csl. for respondent and also 
gone through the record of the case. 
 
 7. For the reasons to be recorded hereinafter while discussing issues for determination my 
findings on the aforesaid issues are as under. 
 
 Issue No. 1               Yes. 
 
 Issue No. 2             Entitled to reinstatement in service with seniority and continuity but 

without back-wages. 
 
 Issue No. 3             No. 
 

 Relief.                      Reference answered in favour of the petitioner and against the 
respondent per operative part of award. 

 

REASONS FOR FINDINGS 
 
Issues No. 1: 
 
 8. The case of the petitioner is that he had completed 240 days in each calendar year and 
his services had been terminated by the respondent illegally without conducting any enquiry and 
without complying with the provisions of section 25-F of the Act. The further case of the petitioner 
is that after his termination, the respondent had retained his junior and engaged fresh hands in 
violation of the provisions of sections 25-G and 25-H of the Act. 
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 9. On the other hand, the case of the respondent is that the services of the petitioner were 
terminated on the ground of embezzlement during the course of his employment as per the 
regulation framed for regulating the service of the society as well as agreement executed by the 
petitioner with the respondent, hence, there has been no need to serve any notice upon the petitioner 
before terminating his services. 
 
 10. To prove his case, the petitioner stepped into the witness box as PW-1 to depose that 
he was engaged as supervisor by the respondent in the month of December, 2010 and worked as 
such till 8.4.2013 continuously and thereafter his services were terminated without serving any 
notice and without paying retrenchment compensation. He further stated that he had completed 
more than 240 days in each calendar year and also in twelve calendar months preceding his 
termination. He also stated that his services were terminated for some alleged error in receipt book 
but neither show cause notice nor chargesheet was ever served upon him before terminating his 
services  and no enquiry had been conducted against the alleged misconduct. In cross-examination, 
he denied that he had not completed 240 days in a calendar year. He admitted that his services were 
terminated on the ground of embezzlement. He further admitted that receipt bearing No. 729598 
dated 30.3.2013 was issued in favour of owner of Bye Pass Dhaba Dhali for ` 1000/- whereas 
carbon copy submitted by him in the office of respondent was of ` 350/- only. He further admitted 
that he had deposited the remaining amount of above receipt i.e ` 650/- within one month. He 
denied that he was found misappropriating with the membership fee to the tune of ` 8150/- 
collected by him from the member of ward no. 8 Dhalli and the same was deposited by him after 
about eight months. He admitted that in the month of Jan., 2013, an agreement was executed 
between him and the respondent society as per which initially he was engaged only for one year. 
He denied that show cause notice was issued to him before his termination. He admitted that on 
10.4.2013, he tendered written apology to the member secretary of the respondent society. He 
denied that factum of embezzlement was admitted by him in written apology. 
 
 11. Before, I proceed further, it is important to mention here that on 29.11.2016, the 
petitioner closed his evidence and thereafter the case was being listed for the evidence of the 
respondent but after availing various opportunities in order to lead evidence, the respondent failed 
to lead any evidence, hence, the evidence of respondent was ordered to be closed vide order dated 
26.3.2018. 
 
 12. I have closely scrutinized the entire evidence on record, and from the closer scrutiny 
thereof, it has become clear that the petitioner was engaged by the respondent in the month of 
December, 2010 and his services were terminated w.e.f. 8.4.2013. The case of the respondent is that 
the services of the petitioner were terminated as he had been misappropriating the funds/money of 
the respondent society as he issued a receipt in lieu of garbage collection to the owner of Bye Pass 
Dhaba Dhalli for a sum of ` 1000/- whereas he submitted the carbon copy of the said receipt for a 
sum of ` 350/- to the respondent society and on enquiry, the petitioner was found guilty of 
misappropriating the amount as received by him. The further case of the respondent is that the 
petitioner had also misappropriated the membership fee to the tune of ` 8150/- which was collected 
by him from the people of vicinity of Ward No. 18 Dhalli and the said amount was deposited by the 
petitioner after a lapse of eight months whereas he was duty bound to deposit the collected amount 
within three days and even the petitioner was also found not to mention the dates on the receipts of 
amount collected from the people as well as on the counter foil/carbon copies for which he was 
given warning but he was in the habit of mis-appropriating the amount so collected by him. From 
the perusal of the record it has become clear that the services of the petitioner were terminated 
without holding any domestic enquiry. Now, the question which arises for consideration before this 
Court is as to whether the action of the respondent was illegal and unjustified in terminating the 
services of the petitioner without holding any domestic enquiry and without following the 
principles of natural justice on account of the aforesaid misconduct. It is a settled legal proposition 
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that a workman against whom the misconduct is alleged cannot be dismissed unless a proper 
domestic enquiry is held against him in respect of the alleged misconduct. Even, if there is proved 
misconduct against the workman, he cannot be discharged or dismissed from service unless he has 
been afforded reasonable opportunity of being heard before initiating any action against him by the 
employer/respondent. 
 
 In D. K Yadav Vs. M/s J.M A Industries Ltd. as reported in 1993-1 Supreme Court 
Service Law Judgments -221, the Hon'ble Apex Court has held as under : 
 
 “Reasonable opportunity be given to the employee concerned to put forth his case and 

proper enquiry be held before terminating his service.” 
 
 In a judgment given by our  Hon’ble  High  Court  in  ILR -XLV (VI) 938 titled as  
Gurcharan Singh Deceased through  his  LR’s  Vs.  State  of  HP  and  ors. the workman was 
arrested and was convicted of the offence punishable under section 324 of the IPC and he was 
terminated without conducting any enquiry. The Hon'ble High Court has held that his termination 
could not have been ordered without conducting any enquiry as the workman had completed 240 
days and was therefore entitled to the enquiry. The relevant portion of the aforesaid judgment reads 
as under: 
 
 “8. The moot question is whether termination can be ordered without conducting any 

inquiry? The answer is in the negative for the following reasons: 
 
 9…………………………………….. 
 
 10. While going through the impugned award and the writ petition, one comes to an 

inescapable conclusion that the termination of deceased Gurcharan Singh was made without 
following the mandate of law. 

 

 11…………………………………….. 
 

 12……………………………………. 
 

 13. In the instant case, deceased Gurcharan Singh had completed 240 days in a calendar 
year, as discussed and held by the Labour Court, after scanning the evidence, the inquiry was 
required, not to speak of only issuance of the notice. 
 
 However, in the instant case, from the perusal of material available on record, it is clear that 
neither any show cause notice nor any chargesheet was issued to the petitioner before terminating 
him from service. No explanation was called for from him and no domestic enquiry was conducted 
against him to ascertain the charges and to provide the opportunity of being heard to him in flagrant 
violation of the principles of natural justice. In his deposition before this Court as PW-1, the 
petitioner categorically deposed that he was engaged in the month of December, 2010 and worked 
continuously till 8.4.2013. The aforesaid deposition of the petitioner stands un- rebutted. Therefore, 
it is clear that the petitioner had completed 240 days in each calendar year and in preceding 12 
months before his termination. Therefore, it was incumbent upon the respondent to have conducted 
the enquiry against the petitioner prior to his termination. However, no enquiry was held before 
terminating his services on the basis of the alleged misconduct. Hence, the termination of the 
services of the petitioner without conducting any enquiry and without affording reasonable 
opportunity of being heard to the petitioner is in utter violation of the principles of natural justice. 
 
 14. There can be no doubt about the fact that the respondent was entitled to lead evidence 
on merits before this Court to prove the alleged misconduct of the petitioner in case his dismissal 
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was found to be in violation of the principles of natural justice. However, despite having availed 
several opportunities in order to lead the evidence, the respondent failed to lead any evidence 
before this Court in order to prove the alleged mis-appropriation by the petitioner. Hence, in the 
absence of any cogent and satisfactory evidence on record, the respondent has failed to prove the 
alleged mis-conduct of the petitioner before this Court. 
 
 15. As observed earlier, the petitioner had worked with the respondent w.e.f. December, 
2010 till 8.4.2013 meaning thereby that he had completed 240 working days with the respondent in 
each calendar year and in preceding twelve calendar months from the date of his termination. It is 
also clear from the material available on record that neither any notice as prescribed under section 
25-F of the Act was served upon the petitioner nor he was paid compensation in lieu thereof. 
Therefore, before terminating the services of the petitioner, it was  incumbent  upon  the respondent 
to have complied with the provisions of section 25-F of the Act which lay down certain conditions 
precedent to the retrenchment of a workman (workmen) and requires the employer to comply with 
those conditions as per clauses (a) to (c) which are mandatory in nature. However, in the present 
case, the perusal of the record shows that the respondent has failed to comply with the provisions of 
section 25-F of the Act. In (2015) 4 SCC 544, Mackinnon Mackenzie and Company Ltd., Vs. 
Mackinnon employees Union, the Hon'ble Apex Court has held as under: 
 
 “34. ………………….The Industrial Court after examining the facts and evidence on 

record has rightly answered the question of breach of Section 25F clause (b) in the 
negative since no evidence has been produced by the respondent-Union to prove the 
same and further no calculation is brought to our notice as to the amount received by 
way of retrenchment compensation and also the actual amount sought to have been 
paid to the retrenched workmen. Further, with regard to the provision of Section 25F 
clause (c), the appellant-Company has not been able to produce cogent evidence that 
notice in the prescribed manner has been served by it to the State Government prior 
to the retrenchment of the concerned workmen. Therefore, we have to hold that the 
appellant-Company has not complied with the conditions precedent to retrenchment 
as per Section 25F clauses (a) and (c) of the I.D. Act which are mandatory in law.” 

 
 16. In the instant case also as observed aforesaid, the respondent has failed to comply with 
the provisions of section 25-F of the Act before terminating the services of the petitioner. Hence, In 
view of the law laid down by the Hon'ble Supreme Court (supra) and my foregoing observations, I 
have no hesitation in holding that the termination of the services of the petitioner w.e.f. 8.4.2013 by 
the respondent without conducting the enquiry and without complying with the provisions of 
section 25-F of the Act, is improper and unjustified. Accordingly, this issue is decided in favour of 
the petitioner and against the respondent. 
 
Issue No. 2: 
 
 17. Since I have held under issue No.1 above that the termination of services of the 
petitioner by the respondent without following the provisions of the Act is illegal and unjustified. 
Therefore, the petitioner is held entitled to reinstatement in service with seniority and continuity. 
 
 18. Now, the question which arises for consideration, before this Court is as to whether the 
petitioner is entitled to full back wages as contended by the AR for the petitioner. In (2009) 1 SCC 
20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the Hon'ble Supreme 
Court has held that once the order of termination of services of an employee is set-aside, ordinarily, 
the relief of reinstatement is available to him. However, the entitlement of an employee to get 
reinstated does not necessarily result in payment of full or partial back-wages, which is independent 
of reinstatement. It has further been held by the Hon’ble Supreme  Court in 2010 (1) SLJ S.C 70, 
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M/s Ritu Marbals Vs. Prabhakant Shukla that full back wages cannot be granted mechanically, 
upon an order of termination be declared illegal. It is further held that reinstatement must not be 
accompanied by payment of full back wages even for the period when the workman remained out 
of service and contributed little or nothing to the Industry. 

 
 19. Moreover, the petitioner was under an obligation to prove by leading cogent evidence 
that he was not gainfully employed after the termination of his services. The initial burden is on the 
workman/employee to show that he was not gainfully employed as held by the  Hon’ble  Apex  
Court  in  (2005) 2  Supreme  Court  Cases   363  titled  as  Kendriya  Vidyalaya Sangathan 
and another Vs. S.C Sharma that : 

 
 “16…………..When, the question of determining the entitlement of a person to back-wages 

is concerned, the employee has to show that he was not gainfully employed. The initial 
burden is on him. After and if he places materials in that regard, the employer can bring on 
record materials to rebut the claim…………..” 

 
 20. In the present case there is no evidence on record to suggest that the petitioner was not 
gainfully employed after his termination. The petitioner has failed to discharge his burden by 
placing any concrete material on record that he was not gainfully employed after his 
termination/disengagement. Therefore, in view of the entire evidence, on record, coupled with the 
rulings (supra), I have no hesitation in holding that the petitioner is not entitled to any back-wages. 
Accordingly, issue No. 2 is partly decided in favour of the petitioner and against the respondent. 

 
Issue No. 3: 

 
 21. In support of this issue, no evidence has been led by the respondent which could go to 
show as to how the present petition is not maintainable especially when the petitioner has filed the 
present petition pursuant to the reference sent by the appropriate government to this Court for 
adjudication and I find nothing wrong with the present petition which is perfectly maintainable. 
Therefore, in the absence of any evidence on record, it cannot be said that the petition is not 
maintainable. Accordingly, this issue is decided in favour of the petitioner and against the 
respondent. 

 
RELIEF 

 
 As a sequel to my above discussion and findings on issues No.1 to 3, the claim of the 
petitioner succeeds and is hereby partly allowed and the petitioner is ordered to be reinstated in 
service forthwith with seniority and continuity. However the petitioner is not entitled to back 
wages. The reference stands answered in favour of the petitioner and against the respondent. Let a 
copy of this order/award be sent to the appropriate government for publication in the official 
gazette. File, after completion, be consigned to records. 

  
 Announced in the open Court today on this 22nd Day of May, 2018.  
 

 
Sd/- 

(SUSHIL KUKREJA), 
Presiding Judge, 

Industrial Tribunal-cum-Labour Court, Shimla. 
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IN THE COURT OF SHRI SUSHIL KUKREJA, PRESIDING JUDGE, H.P. INDUSTRIAL 

TRIBUNAL-CUM-LABOUR COURT, SHIMLA 
 
      Ref. No. 92 of 2017 
 
      Instituted on 7-6-2017 
 
      Decided on 22-5-2018 
 
 Pramod Kumar Choudhary s/o Shri Daya Ram Choudhary r/o Village Johran, P.O.  
Puruwala,  Tehsil  Paonta  Sahib,  District  Sirmaur,  H.P.  through  Shri  J.C Bhardwaj, President 
HP AITUC, HQ Saproon, Solan, HP.  ....Petitioner. 
 

VS. 
 
 1. The Managing Director M/s. Elder Pharmaceuticals Ltd., Elder House Plot No. C-9, 

Dalia Industrial Estate, Off Vira Desai Road, Andheri (West) Mumbai-53. 
 
 2. The  Vice  President/Occupier,  M/s.  Elder  Pharmaceuticals  Ltd.,  Plot  No.  103, 

Gondpur, Industrial Area, Paonta Sahib-173025 H.P. 
...Respondents. 

 
Reference  under  section  10  of  the  Industrial  Disputes  Act, 1947 

 
 For petitioner    :          Shri J.C Bhardwaj, AR.  
 
 For respondents          :          Already ex-parte. 
 

AWARD 
 
 The following reference has been sent by the appropriate government for adjudication:— 
 
 “Whether termination of services of Shri Pramod Kumar Chaudhary s/o Shri Daya 

Ram Chaudhary, r/o Village Johron, P.O. Puruwala, Tehsil Paonta Sahib, Distt. 
Sirmaur H.P. w.e.f. 18.5.2016 by the management of M/s Elder Pharmaceuticals Ltd. 
Plot No. 103, Gondpur Industrial Area, Paonta Sahib, Distt. Sirmaur, H.P. allegedly 
without complying with the provision of the Industrial Disputes Act, 1947 is legal and 
justified? If not what relief including reinstatement, amount of back wages, past 
service benefits and compensation the above ex-worker is entitled to from the above 
employer/management?” 

 
 2. In nutshell the case of the petitioner is that he was appointed as skilled workman at 
first instance on 25.8.2009 on probation for six months and after the successful probation period his 
services were confirmed on 9.4.2010 and his salary was revised from ` 7100 to ` 8100/- per month 
and thereafter during the month of May, 2011 and June 2012, his salary was again revised to the 
higher side and during the month of May, 2014 his services were transferred from M/s Elder Health 
care Ltd to M/s Elder Pharmaceutical Ltd., with the condition that joining of the petitioner shall 
remain in existence w.e.f. 19.8.2009. It is further stated that on 26.3.2016, the petitioner along-with 
other workmen served a demand notice under section 2-K of the Industrial Disputes Act, 1947 
(hereinafter referred as to Act) on the respondent company wherein the respondent management 
had been requested for fixation of the basic salary after granting hike in the gross salary and they 
have further demanded payment of bonus and detail of provident fund and ESI deposited with the 



 5466        jkti=] fgekpy izns'k] 15 vDrwcj] 2018@23 vkf'ou] 1940         
respective departments, grant of LTA and medical allowance and its payment timely to all the 
workmen, designation in accordance with their nature of work, framing of promotion policy for 
regular employees and the regularization of temporary employees in the company and on the 
demand notice many conciliation meetings were held but the respondent management did not agree 
to any of the legitimate and statutory demands raised by the workmen. It is also stated that during 
the pendency of the conciliation proceedings the management pressurized the workmen to 
withdraw the said demand notice and when they did not agree to the same the management started 
victimizing them and hatched a conspiracy to oust the petitioner who was the main instrument in 
pursuing the said demand notice. It is stated that on 17.5.2016, when the petitioner was on his way 
to his home the two officers of the company came out-side the factory and started abusing and 
provoking the petitioner and finally dragged him into a scuffle during which one of the officer of 
the company sustained a very minor injury but the petitioner never carried any intention of hurting 
anyone physically and thereafter the petitioner was removed from services vide termination order 
dated 18.5.2016. That the petitioner had worked for more than seven years and had completed 240 
days in every calendar year and his termination without complying with the statutory norms of 
section 25-F of the Act is invalid. That the reason given in the letter of termination is contrary to 
the factual position existing regarding work in the company, hence, the action of the respondent in 
terminating the services of the petitioner is in violation of sections 25-G and 25-H of the Act. That 
neither any show cause was served upon the petitioner nor any enquiry was conducted before 
terminating his services and even his termination during the pendency of demand notice dated 
26.3.2016 before the Labour-cum-Conciliation Officer is against the provisions of section 33 of the 
Act. Against his back-drop a prayer has been made that the respondents be directed to reinstate the 
petitioner in the employment, retrospectively, with seniority and other consequential service 
benefits along- with full back-wages. 
 
 3. Before, I proceed further it is important to mention here that the respondent was duly 
served but failed to appear before this Court, hence, vide order dated 27.12.2017, the respondents 
were proceeded against ex-parte and thereafter the case was listed for ex-parte evidence of the 
petitioner. 
 
 4. The petitioner stepped into the witness box as PW-1 to depose that he was appointed as 
skilled operator in the respondent company on 25.8.2009 on probation for six months and thereafter 
his services were confirmed vide letter dated 3.8.2010 Mark PX. He further disposed that vide 
letters dated 2.5.2011 Mark PY and 19.6.2012 mark PZ, the increments for the year 2011 and 2012 
have also been paid to him. He further deposed that initially he was appointed in Elder Health care 
Ltd., Paonta Sahib and thereafter he was given job at Elder Pharmaceutical Ltd., Paonta Sahib vide 
letter dated 1.5.2014 mark PZ-1. He also stated that his services were terminated on 1.5.2014 
because the workers had given a demand notice to the company with a copy to the Labour Officer. 
He also tendered in evidence the copy of complaint filed by him to SHO P.S Paonta Sahib Mark 
PZ-2 and SP Sirmaur Mark PZ-3. He further stated that neither any chargesheet was issued to him 
nor any enquiry was conducted against him prior to his termination and no notice was issued and 
no retrenchment compensation was paid to him. 
 
 5. I have heard the AR for the petitioner and also scrutinized the entire evidence on 
record carefully. From the closer scrutiny of the evidence and material on record, it has become 
clear that the petitioner was engaged by M/s Elder Health Care Ltd., Paonta Sahib on 25.8.2009 on 
probation for six months and thereafter vide letter dated 9.4.2010 Mark PX, he was confirmed in 
service as “skilled category” worker w.e.f. 1.3.2010. From the perusal of letters Mark PY and Mark 
PZ, it is also clear that the wages/salary of the petitioner was revised from time to time. Vide letter 
dated 1.5.2014, Mark PZ-1, the services of the petitioner were transferred from M/s Elder Health 
Care Ltd., to M/s Elder Pharmaceuticals Ltd., and as per the terms of transfer, there was no break or 
interruption in the services of the petitioner. It has been stated in the claim petition that on 
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17.5.2016, when the petitioner was on his way to his home, two officers of the company came out-
side the factory and started abusing and provoking the petitioner and finally dragged him into a 
scuffle during which one of the officers of the company sustained a very minor injury and 
thereafter the petitioner was removed from his service vide termination order dated 18.5.2016 on 
the basis of fabricated notion of misbehavior. In his deposition as PW-1, the petitioner deposed that 
neither any chargesheet was issued to him nor any enquiry was conducted against him prior to his 
termination. The deposition of the petitioner stands un-rebutted. It is a settled legal proposition that 
a workman against whom the misconduct is alleged cannot be dismissed unless a proper domestic 
enquiry is held against him in respect of the alleged misconduct. Even, if there is proved 
misconduct against the workman, he cannot be discharged or dismissed from service unless he has 
been afforded reasonable opportunity of being heard before initiating any action against him by the 
employer/respondent. In D. K Yadav Vs.  M/s  J.M  A  Industries  Ltd.  as  reported  in  1993-1  
Supreme  Court  Service  Law Judgments-221, the Hon'ble Apex Court has held as under: 
 
 “Reasonable opportunity be given to the employee concerned to put forth his case and 

proper enquiry be held before terminating his service.” 
 
 In a judgment given by our  Hon’ble  High  Court  in  ILR-XLV (VI) 938 titled as  

Gurcharan Singh Deceased through  his LR’s  Vs.  State  of  HP  and  ors. the workman 
was arrested and was convicted of the offence punishable under section 324 of the IPC and 
he was terminated without conducting any enquiry. The Hon'ble High Court has held that 
his termination could not have been ordered without conducting any enquiry as the 
workman had completed 240 days and was therefore entitled to the enquiry. The relevant 
portion of the aforesaid judgment reads as under: 

 
 “8. The moot question is whether termination can be ordered without conducting any 

inquiry? The answer is in the negative for the following reasons: 
 
 9…………………………………….. 
 
 10. While going through the impugned award and the writ petition, one comes to an 

inescapable conclusion that the termination of deceased Gurcharan Singh was made without 
following the mandate of law. 

 
 11…………………………………….. 
 
 12……………………………………. 
 
 13. In the instant case, deceased Gurcharan Singh had completed 240 days in a calendar 

year, as discussed and held by the Labour Court, after scanning the evidence, the inquiry 
was required, not to speak of only issuance of the notice. 

 
 In the instant case, the petitioner was never asked to answer any charges as no chargesheet 

was issued to him. There is no material on record to suggest that whether any enquiry was 
conducted against the petitioner before terminating his services on the basis of the alleged 
misconduct. Therefore, the termination order dated 18.5.2016 without conducting any 
enquiry and without affording reasonable opportunity of being heard to the petitioner is in 
utter violation of the principles of natural justice. 

 
 6. The petitioner had worked with the respondents for more than seven years meaning 
thereby that he had completed 240 working days with the respondent in each calendar year and in 
preceding twelve calendar months preceding the date of his termination. It is also clear from the 
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record that neither any notice as prescribed under section 25-F of the Act was served upon the 
petitioner nor he was paid any compensation in lieu thereof. Therefore, before terminating the 
services of the petitioner, it was incumbent upon the respondents to have complied with the 
provisions of section 25-F of the Act which lay down certain conditions precedent to the 
retrenchment of a workman (workmen) and requires the employer to comply with those conditions 
as per clauses (a) to (c) which are mandatory in nature. However, in the present case, the perusal of 
the record shows that the respondents have failed  to  comply  with  the  provisions  of  section    
25-F of the Act. In (2015) 4 SCC 544, Mackinnon Mackenzie and Company Ltd., Vs. 
Mackinnon employees Union, the Hon'ble Apex Court has held as under: 
 
 “34. ………………….The Industrial Court after examining the facts and evidence on 

record has rightly answered the question of breach of Section 25F clause (b) in the 
negative since no evidence has been produced by the respondent-Union to prove the 
same and further no calculation is brought to our notice as to the amount received by 
way of retrenchment compensation and also the actual amount sought to have been 
paid to the retrenched workmen. Further, with regard to the provision of Section 25F 
clause (c), the appellant-Company has not been able to produce cogent evidence that 
notice in the prescribed manner has been served by it to the State Government prior 
to the retrenchment of the concerned workmen. Therefore, we have to hold that the 
appellant-Company has not complied with the conditions precedent to retrenchment 
as per Section 25F clauses (a) and (c) of the I.D. Act which are mandatory in law.” 

 
 7. In the present case also as observed aforesaid, the respondents had failed to comply 
with the provisions of section 25-F of the Act before terminating the services of the petitioner. 
Hence, In view of the law laid down by the Hon'ble Supreme Court (supra) and my foregoing 
observations, I have no hesitation in holding that the termination of the services of the petitioner 
w.e.f. 18.5.2016 by the respondents without complying with the provisions of section 25-F of the 
Act and without conducting any enquiry is illegal and unjustified, as such the petitioner is held 
entitled to reinstatement in service with seniority and continuity. 
 
 8. Now, the question which arises for consideration, before this Court is as to whether the 
petitioner is entitled to full back wages as contended by the AR for the petitioner. In (2009) 1 SCC 
20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the Hon'ble Supreme 
Court has held that once the order of termination of services of an employee is set-aside, ordinarily, 
the relief of reinstatement is available to him. However, the entitlement of an employee to get 
reinstated does not necessarily result in payment of full or partial back-wages, which is independent 
of reinstatement. It has further been held by the  Hon’ble  Supreme  Court in 2010 (1) SLJ S.C 
70, M/s Ritu Marbals Vs. Prabhakant Shukla that full back wages cannot be granted 
mechanically, upon an order of termination be declared illegal. It is further held that reinstatement 
must not be accompanied by payment of full back wages even for the period when the workman 
remained out of service and contributed little or nothing to the Industry. 
 
 9. Moreover, the petitioner was under an obligation to prove by leading cogent evidence 
that he was not gainfully employed after the termination of his services. The initial burden is on the 
workman/employee to show that he was not gainfully employed as held by the  Hon’ble Apex  
Court  in  (2005)  2  Supreme  Court  Cases  363  titled  as  Kendriya  Vidyalaya Sangathan 
and another Vs. S.C Sharma that: 
 
  “16…………..When, the question of determining the entitlement of a person to back-

wages is concerned, the employee has to show that he was not gainfully employed. The 
initial burden is on him. After and if he places materials in that regard, the employer can 
bring on record materials to rebut the claim…………..” 
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 In the present case, the petitioner has failed to discharge his burden by placing any concrete 

material on record that he was not gainfully employed after his termination. Therefore, in 
view of the entire evidence on record, coupled with the rulings (supra), I have no hesitation 
in holding that the petitioner is not entitled to any back-wages. 

 
RELIEF 

 
 As a sequel to my above discussion, the claim of the petitioner succeeds and is hereby 
allowed with the result, the respondents are directed to reinstate the petitioner in service forthwith 
with seniority and continuity. However, the petitioner is not entitled to any back-wages. The 
reference is answered in favour of the petitioner and against the respondents. Let a copy of this 
award be sent to the appropriate government for publication in the official gazette. File, after 
completion, be consigned to records. 
 
 Announced in the open Court today on this 22nd   day of May, 2018. 
 

Sd/- 
(SUSHIL KUKREJA), 

Presiding Judge, 
Industrial Tribunal-cum-Labour Court, Shimla. 

 
__________ 

 
IN  THE  COURT  OF  SHRI SUSHIL  KUKREJA,  PRESIDING  JUDGE,  H.P.  

INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA 
 
      App. No. 43 of 2016 
 
      Instituted on 10-5-2016 
 
      Decided on 18-5-2018 
 
 Dhuni Chand s/o Shri Bala Ram r/o Village Bathora, P.O Pandoa, Tehsil Sunni, District 
Shimla, H.P.     ...Petitioner. 
 

Vs. 
 
 The Factory Manager, M/s Super Multicolor Pvt. Ltd., VPO Kishanpura (Baddi) Tehsil 
Nalagarh, District Solan, H.P.   ...Respondent. 
 
 Claim petition on behalf of the petitioner. 
 
 For petitioner    :          Shri Niranjan Verma, Advocate.  
 
 For respondent           :          Already ex-parte. 
 

AWARD/ORDER 
 
 In nutshell the case of the petitioner is that on 23.3.2010, he was appointed as an Operator 
on monthly salary of ` 14,700/- and he had completed 240 days in the calendar year with the 
respondent. It is further stated that the petitioner fell ill and got the treatment from ESI Dispensary 
Nalagarh, and the Doctor had advised him complete rest, hence, the petitioner was on medical leave 
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from 15.9.2015 to 30.9.2015 but on 1.10.2015, when the senior medical officer ESI dispensary 
Nalagarh issued him fitness certificate he came to respondent for his joining but the respondent 
refused to assign him any work and verbally terminated his services in an illegal manner without 
complying with the mandatory provisions of the Industrial Disputed Act, 1947 (herein after referred 
to as Act) and that too without affording any opportunity  of being heard as neither any notice was 
issued nor any enquiry was conducted against him. It is also stated that wages of September 2015 
and bonus for the years, 2012-13, 2013-14, 2014-15 was not paid to the petitioner and even the 
petitioner had requested for his re-engagement but of no avail. Against this back-drop, it has been 
prayed that the petition be allowed by holding the retrenchment of the petitioner unjustified. 
 
 2. By filing reply, the respondent contested the claim of the petitioner wherein 
preliminary objections have been taken qua maintainability, and suppression of material facts from 
this Court. On merits, it has been asserted that the petitioner had joined on 1.6.2010. It is further 
asserted that the petitioner came without fitness certificate which was necessary for rejoining and 
when he was asked for the fitness certificate from the medical officer, he showed his inability to 
produce the same and thereafter he was sent a register letter asking him to come to the factory and 
settle the dispute but he never paid any heed to come to the factory and settle his dispute. It is 
denied that the petitioner was retrenched from service. It is asserted that after proceeding on ESI 
leave, the petitioner never joined the office and the petitioner is only entitled to ` 30158/- towards 
his total amount due as his full & final settlement which the company is ready and willing to pay to 
him. The respondent prayed for the dismissal of the claim petition. 
 
 3. Rejoinder not filed. On the pleadings of the parties, the following issues were framed 
on 20.5.2017. 
 
 (1) Whether the termination of the services of the petitioner without complying with the 

provisions of the Industrial Disputes Act, 1947 is illegal and unjustified as alleged? 
...OPP. 

 
 (2) If issue No.1 is proved in affirmative, to what relief of service benefits the petitioner is 

entitled?    ...OPP. 
 
 (3) Whether the petition is not maintainable as alleged? ...OPR. 

 
 (4) Relief. 

 
 4. I have heard the learned counsel for the petitioner and have also gone through the 
record of the case. 

 
 5. For the reasons to be recorded hereinafter while discussing issues for determination my 
findings on the aforesaid issues are as under. 
 
 Issue No.1    Yes. 
 
 Issue No. 2   Entitled to reinstatement with seniority and continuity but without 

back-wages. 
 
 Issue No. 3  No. 
 
 Relief.   Application allowed  per operative part of award. 
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REASONS FOR FINDINGS 

 
Issues No. 1: 
 
 6. The case of the petitioner is that he had completed 240 days in each calendar year and 
his services had been terminated by the respondent illegally without complying with the provisions 
of Section 25-F of the Act. 
 
 7. On the other hand, the case of the respondent is that the services of the petitioner were 
never terminated by the respondent who after proceeding on ESI leave, failed to rejoin his duties. 
 
 8. To prove his case, the petitioner stepped into the witness box as PW-1 to depose that 
he was appointed as an operator on 23.3.2010 and worked till 1.10.2015 and his last drawn salary 
was ` 14,700/- per month. He further deposed that he had completed 240 days in each calendar 
year and his juniors namely Shaitan Singh and Harinder Gupta were retained. He also stated that he 
fell ill from 15.9.2015 to 30.9.2015 and he got treatment from Nalagarh and placed on record the 
medical certificate mark PX. He further stated that he had produced the medical certificate on 
1.10.2015, before the respondent but they have refused to take his joining. He was not issued any 
notice and paid any compensation and no enquiry was held against him. He also tendered in 
evidence the copy of demand notice Mark PY, postal receipts Ex. PW-1/A to Ex. PW-1/C and copy 
of ESI card Ex. PW-1/D. In cross-examination, he denied that no fitness certificate was produced 
by him after he availed his medical leave. He denied that after receiving mark RX-2 he never went 
back to the respondent company and instead he filed the present application. He further denied that 
his services were never terminated. He also denied that due to his inability to submit fitness 
certificate, the respondent company had to engage new operator as they were running in losses. He 
denied that he had left the job at his own. 
 
 9. PW-2 Shri Rakesh Kumar, Labour Inspector has stated that the demand notice dated 
12.10.2015 Ex. PW-2/A was received by their office but the conciliation could not be materialized. 
 
 10. Before, I proceed further it is important to mention here that on 2.11.2017, the learned 
counsel for the respondent had filed an application under section 151 CPC for pleading no 
instruction on behalf of the respondent and for withdrawing the power of attorney which was 
allowed and thereafter this Court/Tribunal issued fresh notice to the respondent but despite having 
been served, none appeared on behalf of respondent, hence, vide order dated 9.1.2018, the 
respondent was proceeded against ex-parte. 
 
 11. I have closely scrutinized the entire evidence on record, and from the closer scrutiny 
thereof, it has become clear that the petitioner was working as operator with the respondent. The 
case of the petitioner is that he was appointed on 23.3.2010 however, the perusal of the 
appointment letter Mark RX-1 shows that he was appointed on 1.6.2010. No evidence to the 
contrary has been led by the petitioner rather he admitted in cross-examination the aforesaid 
appointment letter Mark RX-1. Therefore, it can safely be held that the petitioner was appointed by 
the respondent w.e.f. 1.6.2010. The further case of the petitioner is that he was on medical leave 
from 15.9.2015 to 30.9.2015 and on 1.10.2015, he came to the respondent for joining the duties but 
the respondent management had refused to assign him any work and verbally terminated his 
services whereas the case of the respondent is that the petitioner came without fitness certificate 
which was necessary for re-joining and when he was asked for the fitness certificate, he showed his 
inability to produce the same. The petitioner specifically deposed in his deposition before this 
Court that he had produced fitness certificate before the respondent but they have refused to take 
his joining. This deposition of the petitioner had gone un-rebutted as no evidence has been led by 
the respondent in order to prove its case. Therefore, in the absence of any evidence on record on the 
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part of the respondent, it cannot be said that the petitioner had failed to produce fitness certificate 
for his re-joining after availing the medical leave. Moreover, in (2008)-4 SCC 42 Pepsu Road 
Transport Corporation Vs. Rewal Singh, it has been held that the dismissal of a workman on the 
ground of absence for few days is excessively high. The relevant portion of the aforesaid judgment 
is reproduced as under: 
 
 “17……….. The dismissal of workman on the ground of absence for few days, according to 

the Labour Court was grossly disproportionate and excessively high. In our judgment, the 
Labour Court had not committed error of law in recording such finding. Reinstatement 
granted to the respondent workman, therefore, needs no interference”. 

 
 In the instant case also in view of the aforesaid law laid down by the Hon'ble Supreme 

court, the termination of the petitioner due to his absence for few days on medical grounds 
is grossly disproportionate and excessively high. 

 
 12. It is an admitted case of the respondent that the petitioner had joined on 1.6.2010 and 
he had worked till 14.9.2015 meaning thereby that the petitioner had completed more than 240 days 
in each calendar year and in preceding twelve months prior to his termination. It is not in dispute 
that neither any notice had been issued to the petitioner nor he was paid any compensation prior to 
his termination. Therefore, before terminating the services of the petitioner, it was incumbent upon 
the respondent to have complied with the provisions of Section 25-F of the Act which lays down 
certain conditions precedent to the retrenchment of a workman (workmen) and requires the 
employer to comply with those conditions as per clauses (a) to (c) which are mandatory in nature. 
However, in the present case, the perusal of the record shows that the respondent has failed to 
comply with the provisions of Section 25-F of the Act. In (2015) 4 SCC 544, Mackinnon 
Mackenzie and Company Ltd., Vs. Mackinnon employees Union, the Hon'ble Apex Court has 
held as under: 
 
 “34. ………………….The Industrial Court after examining the facts and evidence on 

record has rightly answered the question of breach of Section 25F clause (b) in the 
negative since no evidence has been produced by the respondent-Union to prove the 
same and further no calculation is brought to our notice as to the amount received by 
way of retrenchment compensation and also the actual amount sought to have been 
paid to the retrenched workmen. Further, with regard to the provision of Section 25F 
clause (c), the appellant-Company has not been able to produce cogent evidence that 
notice in the prescribed manner has been served by it to the State Government prior 
to the retrenchment of the concerned workmen. Therefore, we have to hold that the 
appellant-Company has not complied with the conditions precedent to retrenchment 
as per Section 25F clauses (a) and (c) of the I.D. Act which are mandatory in law.” 

 
 13. In the present case also as observed aforesaid, the respondent has failed to comply with 
the provisions of section 25-F of the Act before terminating the services of the petitioner. Hence, In 
view of the law laid down by the Hon'ble Supreme Court (supra) and my foregoing observations, I 
have no hesitation in holding that the termination of the services of the petitioner by the respondent 
without complying with the provisions of section 25-F of the Act is illegal and unjustified. 
 
 14. It is also an admitted case of the respondent that a new operator has been appointed by 
the respondent in place of the petitioner. There is no evidence on record to suggest that whether any 
opportunity was given to the petitioner for his re-employment before engaging new operator in his 
place in terms of section 25-H of the Act. Hence, in the absence of any evidence on record, in my 
considered view the termination of the services of the petitioner is also in violation of the 
provisions of section 25-H of the Act. 
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 15. Thus, having regard to entire evidence on record and in view of above cited rulings and 
my foregoing observations, I have no hesitation in holding that the termination of the services of 
the petitioner by the respondent without complying with the provisions of the Act, is illegal and 
unjustified. Accordingly, this issue is decided in favour of the petitioner and against the respondent. 
 
Issue No. 2: 
 
 16. Since, I have held under issue No. 1 above that the termination of services of the 
petitioner by the respondent without following the provisions of the Act is illegal and unjustified. 
Therefore, the petitioner is held entitled to reinstatement in service with seniority and continuity. 
 
 17. Now, the question which arises for consideration, before this Court is as to whether the 
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In 
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the 
Hon'ble Supreme Court has held that once the order of termination of services of an employee is 
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an 
employee to get reinstated does not necessarily result in payment of full or partial back-wages,  
which is independent of  reinstatement.  It  has  further been held  by the  Hon’ble  Supreme  
Court  in  2010  (1)  S LJ S.C  7 0,  M/s.  Ritu  Marbals  Vs.  Prabhakant  Shukla that full back 
wages cannot be granted mechanically, upon an order of termination be declared illegal. It is 
further held that reinstatement must not be accompanied by payment of full back wages even for 
the period when the workman remained out of service and contributed little or nothing to the 
Industry. 
 
 18. Moreover, the petitioner was under an obligation to prove by leading cogent evidence 
that he was not gainfully employed after the termination of his services. The initial burden is on the 
workman/employee to show that he was not gainfully employed as held by the  Hon’ble  Apex  
Court  in  (2005)  2  Supreme Court Cases 363 titled as Kendriya Vidyalaya Sangathan and 
another Vs. S.C Sharma that : 
 
 “16…………..When, the question of determining the entitlement of a person to back- 

wages is concerned, the employee has to show that he was not gainfully employed. The 
initial burden is on him. After and if he places materials in that regard, the employer can 
bring on record materials to rebut the claim…………..” 

 
 19. In the present case except for the bald statement of the petitioner there is no other 
evidence on record to suggest that the petitioner was not gainfully employed after his termination. 
The petitioner has failed to discharge his burden by placing any concrete material on record that he 
was not gainfully employed after his termination/disengagement. Therefore, in view of the entire 
evidence, on record, coupled with the rulings (supra), I have no hesitation in holding that the 
petitioner is not entitled to any back-wages. Accordingly, issue No. 2 is partly decided in favour of 
the petitioner and against the respondent. 
 
Issue No. 3: 
  
 20. In support of this issue, no evidence has been led by the respondent which could go to 
show as to how the present petition is not maintainable. Moreover, PW-2, Labour Inspector, 
Nalagarh has deposed that the demand notice dated 12.10.2015 Ex. PW-2/A was received by their 
office but on the demand notice the conciliation could not be materialized and thereafter the 
petitioner had directly filed the application before this Court. Therefore, it cannot be said the 
petition is not maintainable. Accordingly, this issue is decided in favour of the petitioner and 
against the respondent. 
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RELIEF 

 
 As a sequel to my above discussion and findings on Issues No. 1 to 3, the claim of the 
petitioner succeeds and is hereby partly allowed and the petitioner is ordered to be reinstated in 
service forthwith with seniority and continuity. However the petitioner is not entitled to back 
wages. Let a copy of this order/award be sent to the appropriate government for publication in the 
official gazette. File, after completion, be consigned to records. 
 
 Announced in the open Court today on this 18th Day of May, 2018. 
 

Sd/- 
(SUSHIL KUKREJA), 

Presiding Judge, Industrial Tribunal-cum- 
Labour Court, Shimla. 

 
_________  

 
IN  THE  COURT  OF   SHRI SUSHIL  KUKREJA,  PRESIDING  JUDGE,  H.P.  

INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA 
 
      Ref No. 18 of 2011 
 
      Instituted on 13-6-2011 
 
      Decided on 8-5-2018 
 
 Raghuvir  Singh  s/o  Shri  Ram  Dass,  r/o  Village  Kalujhanda,  P.O.  Mandhala,  Tehsil 
Baddi, District Solan, H.P.   ..Petitioner. 
 

VS. 
 
 M/s. Biogenetic Drugs Pvt. Ltd., Village Jharmajri, Baddi, District Solan, HP through its 
Managing Director    ..Respondent. 
 
 Reference  under  section  10  of  the  Industrial  Disputes  Act, 1947. 
 
 For petitioner   :           Shri R.K. Khidtta, Advocate 
 For respondent :          Shri Rajiv Sharma, Advocate 
 

AWARD 
 
 The reference for adjudication, sent by the appropriate government, is as under:— 
 
 “Whether the dismissal of the services of Shri Raghuvir Singh s/o Shri Ram Dass, 

helper, by the Managing Director, M/s Biogenetic Drugs Private Limited, Village 
Jharmazri, Baddi, District Solan, H.P. w.e.f. 15-7-2010 after serving charge sheet and 
after holding enquiry is legal and justified? If not, to what back wages, service benefits 
and relief the above named operator is entitled to from the concerned management?” 

 
 2. Briefly the case of the petitioner is that he was engaged by the respondent company 
w.e.f. 13.9.2005 and worked as such till 15.7.2010 continuously. His services had been terminated 
on 15.7.2010 without assigning any reason and without complying with the mandatory provisions 
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of the Industrial Disputes Act, 1947 (hereinafter referred to as Act). On 26.8.2009, the petitioner 
along-with other workers came to the factory for work but the security officer stopped them to enter 
the factory and the gate of the factory was closed. The suspension order of the petitioner and other 
workers had already been pasted on the factory gate. On 26.8.2009, when the company had not 
allowed the petitioner and other workers to enter the factory, they made a joint complaint to the 
Labour Officer, Baddi upon which Labour Inspector came in the factory and made the inspection 
and summoned the respondent to his office for conciliation on 27.8.2009 on which date one official 
of the respondent handed over the letter of the company to the Labour Inspector. On 28.9.2009, on 
the intervention of the Labour Inspector all  other  workers  except  the  suspended  workers  
including  petitioner  were  allowed  by  the respondent company to work. It is further asserted that 
on 5.9.2009, the petitioner received the chargesheet from the respondent which was replied by him 
and thereafter the enquiry was conducted which was not fair and on the report of enquiry officer, 
the petitioner was asked to file the comments to the show cause and after receiving the reply of the 
petitioner, his services had been terminated. The petitioner never instigated any worker to go on 
strike and did not cause the loss to the company in any manner. The enquiry officer right from very 
beginning started favouring the respondent, who used to right down the things which favoured the 
company. The petitioner also gave in writing against the enquiry officer but the same was not 
accepted. The enquiry officer had not allowed the petitioner to lead his evidence. The enquiry 
officer had not conducted the enquiry in fair manner and had also not followed the principle of 
natural justice. The termination of the petitioner is illegal and violative of the provisions of the 
Industrial Disputes Act, 1947. 

 
 3. By filing reply, the respondent averred that on 21.8.2009, the petitioner along-with 
other workers stopped work at about 3.00 P.M. and had not allowed anyone to perform duty. On 
24.8.2009, a notice regarding wage increment was put on the notice board and at around 5.00 P.M. 
the petitioner went to the office of the Personal Manger and used derogatory language against 
senior official and threatened that they would not allow to run the factory, if the increment would 
not be given as per their demands, hence the petitioner was suspended from his duty vide letter 
dated 25.8.2009. On 26.8.2009, the suspension order was given to the petitioner, who refused to 
accept the same and the same were sent through post and copies were affixed on the main gate of 
the factory. It is further stated that the petitioner along-with other suspended workers stopped the 
ingress and egress of the factory and in concerted manner stopped other workers from reporting for 
duty and as such the petitioner separately and also along-with other workmen committed grave 
misconduct and a chargesheet dated 5.9.2009 was issued to him and when the reply filed by the 
petitioner was not found satisfactory, the management decided to hold domestic enquiry in to the 
matter and constituted the enquiry jointly vide letter dated 14.9.2009. Shri Krishna Mohan Tripathi 
was appointed as an enquiry officer who conducted the enquiry. The enquiry officer was 
independent and impartial person who conducted the enquiry in fair and proper manner by 
following the principles of natural justice. The show cause notice was sent to the petitioner against 
proposed punishment of dismissal along-with the enquiry report and thereafter the petitioner was 
dismissed from the employment vide letter dated 15.7.2010. Since, all the charges leveled against 
the petitioner, stood proved, his services had been terminated. 

 
 4. By filing rejoinder, the petitioner reaffirmed his allegations by denying those of the 
respondent. Vide order dated 20.7.2013, this Court framed the following preliminary issues: 

 
 (1)  Whether the domestic enquiry conducted against the petitioner is unfair and violative 

of the principles of natural justice as alleged? ..OPP. 
 
 5. Thereafter, vide order dated 2.12.2015, this Court decided the preliminary issue in 
favour of the petitioner and against the respondent by holding as under: 
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 “In view of my foregoing findings on preliminary issue, the enquiry conducted by the 

enquiry officer vide Ex. RW-1/B, is violative of principle of natural justice, hence, is 
hereby set aside and quashed. 

 
 6. Since, the preliminary issue was answered against the respondent, hence, on the basis 
of pleadings of the parties, the following issues were framed by this Court on 2.12.2015 and the 
respondent was afforded opportunity to lead evidence on merits in order to prove the alleged 
misconduct of the petitioner. 
 
 (1) Whether the petitioner has committed the misconduct as alleged in the chargesheet 

dated 5.9.2009 issued by the respondent? ...OPR. 
 
 (2) If issue No. 1 is proved in affirmative, whether the dismissal of the petitioner is legal 

and justified?   ...OPR. 
 
 (3) If issue No.1 is not proved in affirmative, then to what service benefits the petitioner is 

entitled to?    ...OPP. 
 
  (4) Relief.  
 
 7. I have heard the learned counsel for the parties and have also gone through the record 
of the case. 
 
 8. For the reasons to be recorded hereinafter while discussing issues for determination my 
findings on the aforesaid issues are as under. 
 
 Issue No. 1 :     No 
 
 Issue No. 2 :        No 
 
 Issue No. 3 :     Entitled to reinstatement in service with seniority and continuity but 

without back wages. 
 
 Relief :              Reference answered in favour of the petitioner and against the respondent 

per operative part of award. 
 

REASONS FOR FINDINGS 
 
Issues No. 1 & 2: 
 
 9. Being interlinked and correlated both these issues are taken up together for discussion 
and decision. 
 
 10. In order to prove issue No.1, the respondent has examined four RWs. Shri Bal Mohan 
Sharma HR/Admn. Manager appeared into the witness box as RW-1 and tendered in evidence his 
affidavit Ex. RW-1/A wherein he reiterated almost all the averments as made in the reply. He also 
tendered in evidence notice dated 10.8.2009 Ex. R-1, notice dated 21.8.2009 Ex. R-2, letter to 
Labour Officer Baddi Ex. R-3, notice dated 25.8.2009 Ex. R-4, letter to SHO Ex. R-5, notice dated 
27.8.2009 Ex. R-6, letter to SHO dated 27.8.2009 Ex. R-7, letter dated 28.8.2009 Ex. R-8, letter 
dated 29.8.2009 Ex. R-9, notice dated 21.2.2008 Ex. R-10, notice dated 22.2.2008 Ex. R-11, notice 
dated 23.2.2008 Ex. R-12, chargesheet dated 5.9.2009 Ex. R-13, settlement dated 3.3.2008 Ex. R-
14 and letter dated 29.8.2016 to S.P Baddi Ex. R-15. In cross- examination, he admitted that the 
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petitioner was engaged as a helper and he worked continuously till the date of his termination. He 
further admitted that the demand notice was raised by the workers in the year, 2009 for increase in 
the wages. He denied that the workers had worked throughout the day on 21.8.2009. He admitted 
that on 24.8.2009, the respondent had ordered the increase in the wages of the workers.  He denied 
that on 25.8.2009, all the workers were stopped by the respondent at the main gate of the factory. 
He further denied that the workers never went on strike in the month of August, 2009. He admitted 
that no show cause notice was issued to the petitioner prior to the issuance of suspension order 
dated 26.8.2009. He denied that the work and conduct of the petitioner remained always 
satisfactory. He admitted that no chargesheet was issued to the petitioner nor any enquiry was held 
against him and no action was taken against him for the incident dated 21.2.2008. He denied that all 
the workers except the petitioner have been paid full salary for the month of August, 2009. He 
further denied that regular workers were stopped by the respondent and contractual workers were 
allowed to work in the month of August, 2009. He also denied that the petitioner had never 
instigated any worker to go on strike. He admitted that the labour inspector visited the factory on 
28.8.2009 and all the workers except the chargesheeted workers including the petitioner were 
allowed to resume the duties. He denied that false charges have been leveled against the petitioner 
to remove him from the job illegally. He further denied that the petitioner had never indulged in 
any misconduct and illegal activity. He admitted that the petitioner had completed 240 days in 
preceding twelve months. 
 
 11. Shri Arun Thakur, HR Officer stepped into the witness box as RW-2 and tendered in 
evidence his affidavit Ex. RW-2/A wherein he also reiterated almost all the averment as made in 
the reply. In cross-examination, he denied that the petitioner along-with other chargesheeted 
workers were not addressing the workers on 21.8.2009 and have never raised any slogans in the 
factory premises against the management. He denied that the workers had raised a demand to 
increase their wages. He further denied that the workers never went on strike on 21 and 25 to 
27.8.2009. He also denied that the petitioner and other chargesheeted workers have never instigated 
any worker to go on strike. He denied that the respondent had stopped the workers at the main gate 
of the factory from doing the work. He admitted that no chargesheet was issued to the petitioner nor 
any enquiry was held against him and no action was taken against him for the incident dated 
21.2.2008. He denied that all the workers except the petitioner have been paid full salary for the 
month of August, 2009. He further denied that the Labour Inspector had visited the factory in the 
month of August, 2009 and found the management at fault. He admitted that the petitioner and 
other chargesheeted workers used to raise the demands of the workers before the management. He 
denied that the petitioner had never indulged in any misconduct and illegal activity. 
 
 12. RW-3 Shri Dalip Singh, Packing Manager also tendered in evidence his affidavit Ex. 
RW-3/A wherein he reiterated almost all the averments as made in the reply. In cross-examination, 
he stated similar facts as stated by RW-1 and RW-2 in their cross- examination. 
 
 13. Shri Surinder Singh Bisht, Labour Inspector, Baddi appeared into the witness box as 
RW-4 to depose that he has not brought the summoned record as there is no such record found in 
their office. He further stated that notice Ex. R-1 was signed by Shri Puran Chand Thakur, the then 
Labour Inspector, Baddi. In cross-examination, he admitted that a file is maintained in their office 
regarding the conciliation proceedings of any case. He further admitted that in the notice Ex. R-1, it 
has not been requested to their office to initiate conciliation Proceedings. 
 
 14. On the other hand the petitioner examined Shri Harmeet Singh as PW-1, who deposed 
that he had worked as an operator with the respondent from the year, 2006 till the year, 2010. He 
further deposed that he was present in the factory on 21.8.2009 and the petitioner had never stopped 
him or any other worker from doing the duty and on 24.8.2009, he was also present in the factory 
and the petitioner had never misbehaved with any official on that day and had never used any foul 
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language against any of the official. He also stated that the petitioner and other office bearers of the 
union used to espouse the cause of the workers before the management including the enhancement 
of bonus and the services of the petitioner were terminated as he along-with other office bearers of 
the union raised the demands of the workers. In cross- examination, he denied that on 10.8.2009, all 
the workers have gathered outside the canteen and stopped the work with the demand to raise their 
salary. He further denied that the petitioner along-with other workers namely Rakesh Kumar, 
Vikram, Surjit Kumari, Surender Pal, Mohan Lal, Sandeep Kumar and Prithi Chand were leading 
and instructing the other workers to go on illegal strike. He also denied that on 21.8.2009 at about 
3.00 P.M., the workers have stopped the work at the instance of the petitioner and aforesaid workers. 
He denied that on 23rd  and 24th August, 2009, the workers slowed down the production. He further 
denied that the workers were not allowed to enter inside the factory by the petitioner and aforesaid 
workers from 25.8.2009 to 28.8.2009. 

 
 15. The petitioner himself appeared into the witness box as PW-2 and tendered in evidence 
his affidavit Ex. P-1. In cross-examination, he denied that on 21.2.2008, the workers went on the 
strike. He further denied that no notice of strike was given to the management. He also denied that 
on 21.2.2008, he along-with other workers namely Sandeep Kumar, Surender Pal, Surjeet Kumari, 
Mohan Lal and Vikram instigated the other workers to go on strike. He denied that they had told 
the management if their wages were not increased then they will not allow to run the factory. He 
admitted that prior to 21.2.2008, they have raised a demand charter on which the Labour Inspector-
cum-Conciliation Officer started the conciliation proceedings and the said proceedings were 
pending on 21.2.2008. He denied that after 21.2.2008 a chargesheet was issued to him and 
aforesaid workers and were suspended. He further denied that after the settlement Ex. R-14 they 
were taken back in service and the chargesheet was dropped. He also denied that on 10.8.2009 at 
about 1:30 PM, he along-with the aforesaid workers instigated all the workers to stop the work. He 
denied that on 21.8.2009, at about 3.00 P.M. the workers have stopped the production on their 
instigation and thereafter the senior officials of the company had counseled them and told them that 
their demands would be considered. He admitted that on 26.8.2009, he along-with aforesaid 
workers were suspended and notice to this effect was affixed at the factory gate. He denied that 
when the conciliation could not materialize on 27.8.2009, then they have threatened Bal Mohan 
Sharma, Manager, HR with dire consequences out-side the office of Labour Inspector. He further 
denied that on 28.8.2009, they had continued the illegal strike. He also denied that chargesheet Ex. 
R-13 was issued to him. He denied that he was dismissed from service due to the charges leveled in 
the chargesheet Ex. R-13. 
 

 16. I have closely scrutinized the entire evidence on record and from the closer scrutiny 
thereof, it has become clear that the petitioner was issued a chargesheet dated 5.9.2009 and since 
the explanation submitted by the petitioner was not found satisfactory by the respondent, a 
domestic enquiry was ordered to be conducted and accordingly Mr. K. M. Tripathi, Advocate was 
appointed as an enquiry officer to enquire into the charges leveled against him in respect of the 
chargesheet. After the conclusion of enquiry, the enquiry officer had submitted his report. On the 
receipt of the enquiry report by the enquiry officer and after the satisfaction of the respondent that 
the charges leveled against the petitioner stood proved in the enquiry, the respondent concurred 
with the findings of the enquiry officer, as such the copy of the enquiry report along-with show 
cause notice was issued to the petitioner to the proposed punishment of dismissal and thereafter the 
petitioner was dismissed from the employment of the respondent company vide letter dated 
15.7.2010. However, vide order dated 2.12.2015, this Court had set aside and quashed the enquiry 
conducted by the enquiry officer being violative of principles of natural justice and the respondent 
was afforded opportunity to lead evidence on merits in order to prove the misconduct as alleged in 
the chargesheet dated 5.9.2009 against the petitioner. At this stage, it would be pertinent to 
reproduce the chargesheet dated 5.9.2009 Ex. R-13 issued against the petitioner with respect to the 
alleged misconduct which is in Hindi and the same reads as under: 
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 “vki ij vkjksi gS fd vki us vius lgdfeZ;ksa loZJh eksgu yky] jke pUn] lqjsUnz iky] lqjthr 
dqekjh] jkds'k dqekj] lanhi dqekj] foØe] i`Fkh pUn rFkk fueZy dqekj ds lkFk feydj ,d jk; gksdj 
fnukad 21-8-09 dks fcuk lwpuk ds yxHkx 3-00 cts vpkud dke jksd fn;k vkSj Bsdsnkj ds Jfedksa dks 
Hkh dk;Z ugha djus fn;k ftlds fy;s izca/kdksaa us uksfVl Hkh tkjh fd;k fd vki yksx “dke ugha rks osru 
ugha” ds vk/kkj ij ml vof/k ds osru ds vf/kdkjh ugha gSaA 
 
 fnukad 24-08-09 dks izca/kdksa us osru o`f) ?kksf"kr dh ftldk ?kks"k.kk i= uksfVl cksMZ ij yxk;k 
x;kA vki 24-08-09 dks yxHkx 5-00 cts ilZuy eSustj ds dk;kZy; esa x;s vkSj dgk fd ;s D;k baØheSaV 
ns jgs gks] vkius iqu% dgk fd xks;y dks crk nsuk fd vxj gekjh ekax ds eqrkfcd baØheSaV ugha nsxk rks 
QSDVªh pyus ugha nsaxs A vkidks Jh ckyeksgu us dgk fd vki bl rjg vHknz rjhds ls u cksysa vkSj tkdj 
viuk dk;Z djsa rks vkius mlls dgk fd rqe vius dke ls dke j[kks gesa er le>kvks A fnukad 25-08-
09 dks vki vuqifLFkr jgs vkids }kjk 21-08-09 vkSj 24-08-09 dks fd;s x;s nqjkpj.kksa ds fy;s izca/kdksa us 
vius i= fnukad 25-08-09 ds }kjk dk;Z ls fuyfEcr dj fn;kA vkidks fuyEcu vkns'k fnukad 26-08-09 
dks lqcg yxHkx 8-30 cts QSDVªh xsV ij fn;k x;k ysfdu vkius fuyEcu vkns'k i<+dj mls ysus ls euk 
dj fn;k rnksijkar fuyEcu vkns'k dks xsV ij yxk fn;k x;k A fQj vkius vius vU; lgdfeZ;ksa ds 
lkFk feydj ,djk; gksdj dk;Z ij vk jgs nwljs Jfedksa dks dk;Z ij tkus ls jksd fn;k rFkk /kedk;k 
fd tks dk;Z ij tk;sxk mlds gkFk iSj rksM+ fn;s tk,axs ftlds dkj.k dk;Z ij tkuk pkg jgs Jfed Hkh 
vki yksxksa dh /kefd;ksa ls Mjdj dk;Z ij ugha x;sA vki vius vU; lgdfeZ;ksa ds lkFk xsV ds ckgj 
gM+rky ij tkus ds fy, Jfedksa dks mdlkrs HkM+dkrs jgs A vki vkSj vkids vU; lgdfeZ;ksa }kjk 
gM+rkyh Jfedksa dks gM+rky tkjh j[kus ds fy;s mdlkus HkM+dkus ds dkj.k gM+rkyh Jfed izca/kdksa }kjk 
ckj&ckj le>kus ij Hkh gM+rky lekIr dj M~;wVh ij okil ugha vk;s vkSj os bl ckr ij vMs+ jgs fd 
tc rd fuyfEcr Jfedksa dk fuyEcu okil ugha fy;k tkrk dksbZ Hkh M;wVh ij ugha tk,xk vkSj gMrky 
tkjh j[khA vkius vius vU; lgdfeZ;ksa ds lkFk mijksDr fnukadksa esa ;g Hkh /kedh nh fd vki yksx 
dEiuh ugha pyus nsaxs tks Hkh dke ij tk;sxk mls ekjsaxs ihVsaxs vkSj ns[ksaxs fd QSDVªh ls dSls ckgj 
fudyrs gSaA fnukad 27-08-09 dks lajk/ku dk;Zokgh ds nkSjku vkius vius vU; fuyfEcr Jfedksa ds lkFk 
lajk/ku dk;Zokgh esa Hkkx ysus x;s dEiuh ds vf/kdkjh dks /kedh nh fd mUgsa yscj vkfQl ls ckgj ugha 
tkus nsaxs ,oa mudh xkM+h Hkh rksM+ nh tk,xh ftldh lwpuk iqfyl foHkkx dks Hkh nh xbZ FkhA vki lHkh 
ds mijksDr dk;Z xEHkhj nqjkpj.k gSa vkidks vkns'k gS fd vki bl vkjksi i= dh izkfIr ds rhu fnu ds 
vUnj mRrj nsa fd D;ksa u vkids fo:) vuq'kklukRed dk;Zokgh dh tk;sA vxj vkidk mRrj fu/kkZfjr 
le; esa izkIr ugha gqvk rks ;g le>k tk;sxk fd vki dks vkjksi Lohdkj gSa rFkk rnkuqlkj dk;Zokgh dh 
tk;sxhA ekeys ds vfUre fuiVkjs rd vkidk fuyEcu vkns'k izHkkoh jgsxkA” 
 
 17. Now, the question which arises for consideration before this Court is as to whether the 
respondent has been able to prove the misconduct allegedly committed by the petitioner as per the 
aforesaid chargesheet. The first charge against the petitioner is that on 21.8.2009, at about 3.00 
P.M., the petitioner along-with the other co-workers stopped the workers of the factory including the 
workers of the contractor from doing the work for which the management had also issued the notice 
to the workers that they would not be entitled for the wages for the period during which they had 
not worked on the principle of “no work, no wage”. However, to prove the aforesaid charge, except 
for the statements of RW-1, RW-2 and RW-3, no other cogent and satisfactory evidence on record 
has been led by the respondent. Though, RW-1 has tendered in evidence notice dated 21.8.2009, 
Ex. R-2 but no reliance can be placed upon the same because a copy of the same has also been 
allegedly endorsed to the Labour Department but neither any record nor any witness from the 
Labour Department has been produced by the respondent in order to prove that this notice was also 
sent to the Labour Department. RW-4, Labour Inspector, Baddi has specifically deposed that record 
pertaining to conciliation and strike at Biogenetic Drugs was not found in their office. The 
petitioner has specifically denied in cross- examination that on 21.8.2009 at 3.00 P.M. the workers 
have stopped the work on their instigation. Neither any independent witness nor any worker of the 
factory or any worker of the contractor has been examined by the management to prove the 
aforesaid charge against the petitioner. Therefore, in the absence of any cogent and satisfactory 
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evidence on record, the aforesaid charge has not been proved by the respondent against the 
petitioner. 
 
 18. The second charge against the petitioner is that on 24.8.2009, the management had 
announced the increment of the wages of the workers for which a notice was also affixed on the 
notice board and on the same date at about 5.00 P.M., the petitioner went to the office of Personnel 
Manager and told him that if the increment was not granted as per the demands of the workers then 
they would not allow to run the factory and he had also misbehaved with Mr. Bal Mohan. However, 
RW-1 Bal Mohan in his evidence by way of affidavit Ex. RW- 1/A has not uttered even a single 
word that on 24.8.2009, the petitioner had misbehaved with him. In fact none of the witnesses of 
the respondent has uttered even a single word in their affidavits that on 24.8.2009, the petitioner 
had entered inside the office of the Personal Manager and misbehaved with Mr. Bal Mohan. To this 
effect, no evidence has been produced on record by the respondent. Therefore, in the absence of 
any evidence on record, the aforesaid charge against the petitioner has also not been proved by the 
respondent. 
 
 19. The next charge against the petitioner is that on 25.8.2009, the petitioner was 
suspended and on 26.8.2009 at 8.30 A.M. he refused to receive the suspension order and thereafter 
the copy of the same was pasted on the factory gate and on 26.8.2009 the petitioner along-with his 
co-workers have stopped the workers from doing the work. Further charge against the petitioner is 
that on 27.8.2009, after the conclusion of the conciliation proceedings the petitioner and other 
suspended workers had threatened the official of the company who had attended the conciliation 
proceedings for which a complaint was also made to the Police. He had also been charged that due 
to his instigation, the workers continued their illegal strike w.e.f. 26.8.2009 to 28.8.2009. To prove 
the aforesaid charges, the respondent has examined RW-1 to RW-3, however, no cogent and 
satisfactory evidence has been led by the respondent to prove the aforesaid charges leveled against 
the petitioner. RW-1 stated in cross-examination that the respondent had made the complaint Ex. R-
8 to the Labour Officer, Baddi regarding the illegal strike and also to the Labour Commissioner 
vide letter Ex. R-6, however, the respondent has failed to prove that the letter Ex. R-6 was sent to 
the Labour Commissioner. RW-1 admitted in cross-examination that the letter Ex. R-6 might have 
been sent through registered post but the postal receipt qua the same was not annexed. Though, 
RW-1 has stated that the letter Ex. R-8 was sent to the Labour Officer by hand but admittedly there 
is no endorsement/receipt of Labour Officer on the letter Ex. R-8. Therefore, in the absence of any 
satisfactory evidence on record, it cannot be said that the letters Ex. R-6 and Ex. R-8 regarding the 
illegal strike were received by the Labour Officer and Labour Commissioner respectively. 
Similarly, no witness from the Police Station Barotiwala has been examined and no record of 
Police Station Barotiwala has been produced before this Court in order to prove the letter Ex. R-7 
written to the SHO Police Station Barotiwala regarding the illegal strike of the workers. There is 
also nothing on record to show that what action has been taken by the Police Station Barotiwala 
upon the letter Ex. R-7. RW-1 also admitted in cross-examination that they have not made any 
complaint to the Police regarding the threat given by the workers after the conciliation proceedings 
on 27.8.2009. Furthermore, RW-1 to RW-3 admitted in their cross-examination that the 
management had not received any complaint from the contractor regarding the stopping of work by 
the petitioner and other suspended workers. RW-2 also admitted that the other workers have not 
made any complaint in writing that they had been stopped by the petitioner for doing the work and 
to go on strike. Similarly, there is no evidence on record to suggest that during the period of alleged 
strike there was no production in the factory. RW-1 admitted that the respondent had not annexed 
any record of “no production” in the factory on 21.8.2009 and from 25.8.2009 to 27.8.2009. 
Though, RW-1 to RW-3 stated in cross-examination that they had deducted the wages of the 
workers for the period of strike but admittedly no record has been produced by the respondent 
regarding the deduction of wages during the period of strike and no record has been produced 
regarding the fact that the goods have not been delivered to the dealers during the period of strike. 
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Neither any independent witness nor any worker has been examined to prove the aforesaid charge 
against the petitioner. Even the contractor was not produced in the witness box in order to prove 
that his workers were stopped from doing the work by the petitioner. RW-4, Labour Inspector, 
Baddi has specifically deposed that record pertaining to conciliation and strike at Biogenetic Drugs 
was not found in their office. Therefore, in the absence of any cogent and satisfactory evidence on 
record, the aforesaid charges against the petitioner has not been proved. Hence, I have no hesitation 
in holding that the respondent has failed to prove that due to the instigation of the petitioner, the 
workers continued their illegal strike from 26.8.2009 to 28.8.2009 and had threatened the official of 
the company. 
 
 20. Therefore, in view of my foregoing discussion, I have no hesitation in holding that the 
respondent has failed to prove the misconduct against the petitioner as alleged in the chargesheet 
dated 5.9.2009 Ex. R-13 issued by the respondent. Hence, the dismissal of the services of the 
petitioner on the basis of the aforesaid chargesheet is illegal and unjustified. Accordingly, both 
these issues are decided in favour of the petitioner and against the respondent. 
 
Issue No. 3: 
 
 21. Since, I have held under issues No.1&2 above that the dismissal of the services of the 
petitioner by the respondent w.e.f. 15.7.2010 on the basis of chargesheet dated 5.9.2009 is illegal 
and unjustified, hence, the petitioner is held entitled to reinstatement in service with seniority and 
continuity. 
 
 22. Now, the question which arises for consideration, before this Court is as to whether the 
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In 
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the 
Hon'ble Supreme Court has held that once the order of termination of services of an employee is 
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an 
employee to get reinstated does not necessarily result in payment of full or partial back-wages,  
which is independent of  reinstatement.  It  has  further been held  by the  Hon’ble Supreme Court 
in 2010 (1) S LJ S.C 70, M/s Ritu Marbals Vs. Prabhakant Shukla that full back wages cannot 
be granted mechanically, upon an order of termination be declared illegal. It is further held that 
reinstatement must not be accompanied by payment of full back wages even for the period when 
the workman remained out of service and contributed little or nothing to the Industry. 
 
 23. Moreover, the petitioner was under an obligation to prove by leading cogent evidence 
that he was not gainfully employed after the dismissal of his services. The initial burden is on the 
workman/employee to show that he was not gainfully employed as held by the  Hon’ble Apex  
Court  in  (2005)  2  Supreme  Court  Cases  363  titled  as  Kendriya  Vidyalaya  Sangathan 
and another Vs.  S.C. Sharma that : 
 
 “16…………..When, the question of determining the entitlement of a person to back-wages 

is concerned, the employee has to show that he was not gainfully employed. The initial 
burden is on him. After and if he places materials in that regard, the employer can bring on 
record materials to rebut the claim…………..” 

 
 24.  In the present case there is no satisfactory evidence on record to suggest that the 
petitioner was not gainfully employed after his dismissal. The petitioner has failed to discharge his 
burden by placing any concrete material on record that he was not gainfully employed after his 
dismissal. Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), I 
have no hesitation in holding that the petitioner is not entitled to any back- wages. Accordingly, 
issue No. 3 is partly decided in favour of the petitioner and against the respondent. 



 5482        jkti=] fgekpy izns'k] 15 vDrwcj] 2018@23 vkf'ou] 1940         
RELIEF 

 
 As a sequel to my findings on the aforesaid issues, the claim of the petitioner succeeds and 
is hereby allowed with the result the petitioner is ordered to be reinstated in service with seniority 
and continuity but without back-wages. Consequently, the reference stands answered in favour of 
the petitioner and against the respondent. Let a copy of this award be sent to the appropriate 
government for publication in official gazette. File, after completion be consigned to records. 
 
 Announced in the open Court today on this 8th  Day of May, 2018. 
 

Sd/- 
 (SUSHIL KUKREJA), 

Presiding Judge,  
Industrial Tribunal-cum-Labour Court, Shimla. 

 
_______  

 
IN  THE  COURT  OF  SHRI SUSHIL  KUKREJA,  PRESIDING  JUDGE,  H.P.  

INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA 
 
      Ref. No. 20 of 2011 
 
      Instituted on 13-6-2011 
 
      Decided on 8-5-2018 
 
 Surender Pal  s/o  Shri  Dhannu Ram r/o Village Chattipura, P.O.  Barotiwala, Tehsil Baddi, 
District Solan, H.P.    ..Petitioner. 
 

VS. 
 
 M/s Biogenetic Drugs Pvt. Ltd., Village Jharmajri, Baddi, District Solan, H.P. through its 
Managing Director.    ..Respondent. 
 

Reference  under  section  10  of  the  Industrial  Disputes  Act, 1947 
 
 For petitioner   :   Shri R.K. Khidtta, Advocate 
 
 For respondent : Shri Rajiv Sharma, Advocate 
 

AWARD 
 

 The reference for adjudication, sent by the appropriate government, is as under :— 
 

 “Whether the dismissal of the services of Shri Surender Pal s/o Shri Dhannu Ram, 
helper, by the Managing Director, M/s Biogenetic Drugs Private Limited, Village 
Jharmazri, Baddi, District Solan, H.P. w.e.f. 27.3.2010 after serving charge sheet and 
after holding enquiry is legal and justified? If not, to what back wages, service benefits 
and relief the above named helper is entitled to from the concerned management?” 

 
 2. Briefly the case of the petitioner is that he was engaged by the respondent company 
w.e.f. 25.5.2005 and worked as such till 27.3.2010 continuously. His services had been terminated 
on 27.3.2010 without assigning any reason and without complying with the mandatory provisions 
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of the Industrial Disputes Act, 1947 (hereinafter referred to as Act). On 25.8.2009, the respondent 
company asked the petitioner and other workers to leave the factory and did not allow them to work 
in the factory and only the workmen employed through contractor had been allowed to work. On 
26.8.2009, the petitioner along-with other workers came to the factory for work but the security 
officer stopped them to enter the factory and the gate of the factory was closed. The suspension 
order of the petitioner and other workers had already been pasted on the factory gate. On 26.8.2009, 
when the company had not allowed the petitioner and other workers to enter the factory, they made 
a joint complaint to the Labour Officer, Baddi upon which Labour Inspector came in the factory 
and made the inspection and summoned the respondent to his office for conciliation on 27.8.2009 
on which date one official of the respondent handed over the letter of the company to the Labour 
Inspector. On 28.9.2009, on the intervention of the Labour Inspector all other workers except the 
suspended workers including petitioner were allowed by the respondent company to work. It is 
further asserted that on 5.9.2009, the petitioner received the joint chargesheet from the respondent 
which was replied by him and thereafter the enquiry was conducted which was not fair and on the 
report of enquiry officer, the petitioner was asked to file the comments to the show cause and after 
receiving the reply of the petitioner, his services had been terminated. The petitioner never 
instigated any worker to go on strike and did not cause the loss to the company in any manner. The 
enquiry officer right from very beginning started favouring the respondent, who used to right down 
the things which favoured the company. The petitioner also gave in writing against the enquiry 
officer but the same was not accepted. The enquiry officer had not allowed the petitioner to lead his 
evidence. The enquiry officer had not conducted the enquiry in fair manner and had also not 
followed the principle of natural justice. The termination of the petitioner is illegal and violative of 
the provisions of the Industrial Disputes Act, 1947. 
 
 3. By filing reply, the respondent averred that on 21.8.2009, the petitioner along-with 
other workers stopped work at about 3.00 P.M.  and had not allowed anyone to perform duty. On 
25.8.2009, the petitioner along-with other leading workers entered the factory and went to different 
departments and instigated other workmen to stop their work and resort to strike and as such the 
petitioner along-with other leading workmen who committed grave misconducts were suspended 
from duty vide letter dated 25.8.2009. On 26.8.2009, the suspension order was given to the 
petitioner and seven other employees, who refused to accept the same and the same were sent 
through post and copies were affixed on the main gate of the factory. It is further stated that the 
petitioner along-with other workmen committed grave misconduct for which they were suspended 
from the duty and a joint chargesheet dated 5.9.2009 was issued to them and when the reply filed 
by the petitioner was not found satisfactory, the management decided to hold domestic enquiry into 
the matter and constituted the enquiry jointly vide letter dated 14.9.2009. Shri Krishna Mohan 
Tripathi was appointed as an enquiry officer who conducted the enquiry. The enquiry officer was 
independent and impartial person who conducted the enquiry in fair and proper manner by 
following the principles of natural justice. The show cause notice was sent to the petitioner against 
proposed punishment of dismissal along-with the enquiry report and thereafter the petitioner was 
dismissed from the employment vide letter dated 27.3.2010. Since, all the charges leveled against 
the petitioner, stood proved, his services had been terminated. 

 
 4. By filing rejoinder, the petitioner reaffirmed his allegations by denying those of the 
respondent. Vide order dated 20.7.2013, this Court framed the following preliminary issues: 

 
 (1)  Whether the domestic enquiry conducted against the petitioner is unfair and violative 

of the principles of natural justice as alleged? ..OPP. 

 
 5. Thereafter, vide order dated 2.12.2015, this Court decided the preliminary issue in 
favour of the petitioner and against the respondent by holding as under: 
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 “In view of my foregoing findings on preliminary issue, the enquiry conducted by the 

enquiry officer vide Ex. RW-1/B, is violative of principle of natural justice, hence, is 
hereby set aside and quashed. 

 
 6. Since, the preliminary issue was answered against the respondent, hence, on the basis 
of pleadings of the parties, the following issues were framed by this Court on 2.12.2015 and the 
respondent was afforded opportunity to lead evidence on merits in order to prove the alleged 
misconduct of the petitioner. 
 
 (1) Whether the petitioner has committed the misconduct as alleged in the chargesheet 

dated 5.9.2009 issued by the respondent? ..OPR. 
 
 (2) If issue No.1 is proved in affirmative, whether the dismissal of the petitioner is legal 

and justified?   ..OPR. 
 
 (3) If issue No.1 is not proved in affirmative, then to what service benefits the petitioner is 

entitled to?    ..OPP. 
 
 (4) Relief. 
 
 7. I have heard the learned counsel for the parties and have also gone through the record 
of the case. 
 
 8. For the reasons to be recorded hereinafter while discussing issues for determination my 
findings on the aforesaid issues are as under :— 
 
 Issue No.1 :        No 
 
 Issue No. 2 :        No 
 
 Issue No. 3 :       Entitled to reinstatement in service with seniority and continuity but 

without back wages. 
  
 Relief :    Reference answered in favour of the petitioner and against the respondent 

per operative part of award. 
 

REASONS FOR FINDINGS 
 
Issues No. 1 & 2 : 
 
 9. Being interlinked and correlated both these issues are taken up together for discussion 
and decision. 
 
 10. In order to prove issue No.1, the respondent has examined four RWs. Shri Bal Mohan 
Sharma HR/Admn. Manager appeared into the witness box as RW-1 and tendered in evidence his 
affidavit Ex. RW-1/A wherein he reiterated almost all the averments as made in the reply. He also 
tendered in evidence notice dated 10.8.2009 Ex. R-1, notice dated 21.8.2009 Ex. R-2, letter to 
Labour Officer Baddi, Ex. R-3, notice dated 25.8.2009 Ex. R-4, letter to SHO Ex. R-5, notice dated 
28.8.2009 Ex. R-6, letter dated 27.8.2009 Ex. R-7, letter dated 28.8.2009 Ex. R-8, letter dated 
29.8.2009 Ex. R-9, notice dated 21.2.2008 Ex. R-10, notice dated 22.2.2009 Ex. R-11, notice dated 
23.2.2008 Ex. R-12, chargesheet dated 5.9.2009 Ex. R-13, settlement dated 3.3.2008 Ex. R-14 and 
letter dated 29.8.2016 to S.P. Baddi Ex. R-15. In cross-examination, he admitted that the petitioner 
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was engaged as a helper and he worked continuously till the date of his termination. He further 
admitted that the demand notice was raised by the workers in the year, 2009 for increase in the 
wages. He denied that the workers had worked throughout the day on 21.8.2009. He admitted that 
on 24.8.2009, the respondent had ordered the increase in the wages of the workers.   He denied that 
on 25.8.2009, all the workers were stopped by the respondent at the main gate of the factory. He 
further denied that the workers never went on strike in the month of August, 2009. He admitted that 
no show cause notice was issued to the petitioner prior to the issuance of suspension order dated 
26.8.2009. He denied that the work and conduct of the petitioner remained always satisfactory. He 
admitted that no chargesheet was issued to the petitioner nor any enquiry was held against him and 
no action was taken against him for the incident dated 21.2.2008. He denied that all the workers 
except the petitioner have been paid full salary for the month of August, 2009. He further denied 
that regular workers were stopped by the respondent and contractual workers were allowed to work 
in the month of August, 2009. He also denied that the petitioner had never instigated any worker to 
go on strike. He admitted that the labour inspector visited the factory on 28.8.2009 and all the 
workers except the chargesheeted workers including the petitioner were allowed to resume the 
duties. He denied that false charges have been leveled against the petitioner to remove him from the 
job illegally. He further denied that the petitioner had never indulged in any misconduct and illegal 
activity. He admitted that the petitioner had completed 240 days in preceding twelve months. 
 
 11. Shri Arun Thakur, HR Officer stepped into the witness box as RW-2 and tendered in 
evidence his affidavit Ex. RW-2/A wherein he also reiterated almost all the averment as made in 
the reply. In cross-examination, he denied that the petitioner along-with other chargesheeted 
workers were not addressing the workers on 21.8.2009 and have never raised any slogans in the 
factory premises against the management. He denied that the workers had raised a demand to 
increase their wages. He further denied that the workers never went on strike on 21 and 25 to 
27.8.2009. He also denied that the petitioner and other chargesheeted workers have never instigated 
any worker to go on strike. He denied that the respondent had stopped the workers at the main gate 
of the factory from doing the work. He admitted that no chargesheet was issued to the petitioner nor 
any enquiry was held against him and no action was taken against him for the incident dated 
21.2.2008. He denied that all the workers except the petitioner have been paid full salary for the 
month of August, 2009. He further denied that the Labour Inspector had visited the factory in the 
month of August, 2009 and found the management at fault. He admitted that the petitioner and 
other chargesheeted workers used to raise the demands of the workers before the management. He 
denied that the petitioner had never indulged in any misconduct and illegal activity. 
 
 12. RW-3 Shri Dalip Singh, Packing Manager also tendered in evidence his affidavit Ex. 
RW-3/A wherein he reiterated almost all the averments as made in the reply. In cross-examination, 
he stated similar facts as stated by RW-1 and RW-2 in their cross- examination. 
 
 13. Shri Surinder Singh Bisht, Labour Inspector, Baddi appeared into the witness box as 
RW-4 to depose that he has not brought the summoned record as there is no such record found in 
their office. He further stated that notice Ex. R-1 was signed by Shri Puran Chand Thakur, the then 
Labour Inspector, Baddi. In cross-examination, he admitted that a file is maintained in their office 
regarding the conciliation proceedings of any case. He further admitted that in the notice Ex. R-1, it 
has not been requested to their office to initiate conciliation Proceedings. 
 
 14. On the other hand the petitioner examined Shri Harmeet Singh as PW-1, who deposed 
that he had worked as an operator with the respondent from the year, 2006 till the year, 2010. He 
further deposed that he was present in the factory on 21.8.2009 and the petitioner had never stopped 
him or any other worker from doing the duty and on 24.8.2009, he was also present in the factory 
and the petitioner had never misbehaved with any official on that day and had never used any foul 
language against any of the official. He also stated that the petitioner and other office bearers of the 
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union used to espouse the cause of the workers before the management including the enhancement 
of bonus and the services of the petitioner were terminated as he along-with other office bearers of 
the union raised the demands of the workers. In cross- examination, he denied that on 10.8.2009, all 
the workers have gathered outside the canteen and stopped the work with the demand to raise their 
salary. He further denied that the petitioner along-with other workers namely Raghuvir, Vikram, 
Mohan Lal, Surjit Kumari, Sandeep Kumar, Prithi Chand and Rakesh Kumar were leading and 
instructing the other workers to go on illegal strike. He also denied that on 21.8.2009 at about 3.00 
P.M., the workers have stopped the work at the instance of the petitioner and aforesaid workers. He 
denied that on 23rd  and 24th  August, 2009, the workers slowed down the production. He further 
denied that the workers were not allowed to enter inside the factory by the petitioner and aforesaid 
workers from 25.8.2009 to 28.8.2009. 
 
 15. The petitioner himself appeared into the witness box as PW-2 and tendered in evidence 
his affidavit Ex. P-1. In cross-examination, he denied that on 21.2.2008, the workers went on the 
strike. He further denied that no notice of strike was given to the management. He also denied that 
on 21.2.2008, he along-with other workers namely Sandeep Kumar, Raghubir, Surjeet Kumari, 
Mohan Lal, Mohan Lal and Vikram instigated the other workers to go on strike. He denied that 
they had told the management if their wages were not increased then they will not allow to run the 
factory. He admitted that prior to 21.2.2008, they have raised a demand charter on which the 
Labour Inspector-cum-Conciliation Officer started the conciliation proceedings and the said 
proceedings were pending on 21.2.2008. He denied that on 21.2.2008 a chargesheet was issued to 
him and aforesaid workers and were suspended. He further denied that after the settlement Ex. R-
14 they were taken back in service and the chargesheet was dropped. He also denied that on 
10.8.2009 and at about 1.30 P.M., he along-with the aforesaid workers instigated all the workers to 
stop the work. He denied that on 21.8.2009, at about 3.00 P.M., the workers have stopped the 
production on their instigation and thereafter the senior official of the company had counseled them 
and told them that their demands would be considered. He admitted that on 26.8.2009, he along-
with aforesaid workers were suspended and notice to this effect was affixed at the factory gate. He 
expressed his ignorance that the conciliation proceedings were held on 27.8.2009. He denied that 
chargesheet Ex. R-13 was issued to him. He further denied that he was dismissed from service due 
to the charges leveled in the chargesheet Ex. R-13. 
 
 16. I have closely scrutinized the entire evidence on record and from the closer scrutiny 
thereof, it has become clear that the petitioner along-with other workers were issued joint 
chargesheet dated 5.9.2009 and since the explanation submitted by the petitioner was not found 
satisfactory by the respondent, a domestic enquiry was ordered to be conducted and accordingly 
Mr. K. M. Tripathi, Advocate was appointed as an enquiry officer to enquire into the charges 
leveled against them in respect of joint chargesheet. After the conclusion of enquiry, the enquiry 
officer had submitted his report dated 5.2.2010, Ex. RW-1/B. On the receipt of the enquiry report 
by the enquiry officer and after the satisfaction of the respondent that the charges leveled against 
the petitioner and other co-workers stood proved in the enquiry, the respondent concurred with the 
findings of the enquiry officer, as such the copy of the enquiry report along- with show cause notice 
was issued to the petitioner and other co-workers to the proposed punishment of dismissal and 
thereafter the petitioner along-with his co-workers were dismissed from the employment of the 
respondent company vide letter dated 27.3.2010. However, vide order dated 2.12.2015, this Court 
had set aside and quashed the enquiry conducted by the enquiry officer being violative of principles 
of natural justice and the respondent was afforded opportunity to lead evidence on merits in order 
to prove the misconduct as alleged in the chargesheet dated 5.9.2009 against the petitioner. At this 
stage, it would be pertinent to reproduce the joint chargesheet dated 5.9.2009 Ex. R-13 issued 
against the petitioner and other workers namely Mohan Lal, Rakesh Kumar, Vikram, Nirmal 
Kumar, Ram Chand, Ms. Surjit Kumari, Sandeep Kumar and Prithi Chand with respect to the 
alleged misconduct which is in Hindi and the same reads as under : 
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 ^^vki ij vkjksi gS fd vki yksxksa us fnukad 21&8&2009 dks fcuk lwpuk ,d lkFk feydj rFkk 
,d jk; gksdj yxHkx 3 cts vpkud dke jksd fn;k vkSj Bsdsnkj ds Jfedksa dks Hkh dke ugha djus fn;k 
ftlds fy, izca/kdksa us uksfVl Hkh tkjh fd;k fd vki yksx ^^dke ugha rks osru ugha** ds vk/kkj ij ml 
vof/k ds osru ds vf/kdkjh ugha gSaA 

 
 fnukad 24&8&2009 dks izca/kdksa us osru o`f) ?kksf"kr dh ftldk ?kksf"kr i= uksfVl cksMZ ij 
yxk;k x;kA 

 
 vki lHkh fnukad 25&8&2009 dks lqcg QSDVªh ds vanj vk;s ijUrq vius dk;Z LFky ij ugha 
igqapsA vki yksxksa us dk;Z LFky NksM+dj vU; foHkkxksa esa tkdj Jfedksa dks dke u djus ds fy, mdlk;k 
,oa HkM+dk;kA vki yksxksa us viuk dk;Z 'kq: ugha fd;kA vki yksxksa ds mdlkus ,oa HkM+dkus ls vU; 
Jfedksa us vki yksxksa dh vxqokbZ esa] QSDVªh ds vanj jgdj fcuk lwpuk vuqfpr ,oa xSjdkuwuh gM+rky dhA 
izca/kdksa ds }kjk vki yksxksa dks le>k;k x;k fd vki yksx Jfedksa dks vuqfpr ,oa xSjdkuwuh gM+rky ds 
fy, u mdlk;sa vkSj gM+rky lekIr dj dke ij okil vk;sa D;ksafd blls mRiknu dk Hkh uqdlku gks 
jgk gSA izfr"Bku dh vkfFkZd gkyr igys ls [kjkc gS ysfdu vki yksxksa us izca/kdksa dk dguk ugha ekuk 
vkSj vki lHkh us u dsoy dEiuh ds Jfedksa dks cfYd Bsdsnkj ds Jfedksa dks Hkh dke ugha djus fn;kA 
nksigj ds ckn vki  yksxksa us mu Jfedksa ds lkFk gkFkkikbZ dh tks QSDVªh esa cuk gqvk rS;kj eky fMyhojh 
ds fy, ys tk jgs Fks vkSj vki yksxksa us rS;kj eky QSDVªh ls ckgj ugha tkus fn;k rFkk /kedh nh fd tks 
Hkh eky ckgj ysdj tk;sxk mlds gkFk iSj rksM+ nsaxsA 'kke dks viuh ikyh lekIr gksus ds ckn vki lHkh 
QSDVªh xsV ds ikl vanj gh bDV~Bs gks x, vkSj dgk fd vki yksx QSDVªh ugha pyus nsaxsA vki yksxksa ds 
mxz ,oa fo/oald joS;s dks ns[krs gq, iqfyl cqykuh iM+h A iqfyl ds vkus ds ckn vki yksx QSDVªh ls 
ckgj x;sA 

 

 vki yksxksa ds }kjk ,d lkFk feydj ,oa ,d jk; gksdj fnukad 25&8&2009 dks fd;s x, 
nqjkpj.kksa ds fy, izca/kdksa us vkidks] vius i= fnukad 25&8&2009 }kjk dk;Z ls fuyafcr dj fn;kA vki 
yksxksa dks fuyacu vkns'k fnukad 26&8&2009 dks lqcg yxHkx 8-30 cts QSDVªh xsV ij fn;k x;kA ysfdu 
vki yksxksa us fuyacu vkns'k i<+ dj ysus ls euk dj fn;k rnksijkUr fuyacu vkns'kksa dks xsV ij yxk 
fn;k x;kA fnukad 26&8&2009 dks vki lHkh fuyafcr Jfedksa us xsV ij nwljs Jfedksa dks Hkh jksd fy;k 
rFkk /kedk;k fd tks dke ij tk,xk mlds gkFk iSj rksM+ fn, tk,axs] ftlds dkj.k dqN Jfed tks dk;Z 
ij tkuk pkgrs Fks os Hkh vki yksxksa dh /kefd;ksa dh otg ls dk;Z ij ugha x,A   
 
 izca/kdksa }kjk leLr gM+rkyh Jfed dks ckj&ckj le>k;k x;k ijUrq blds ckctwn Hkh gM+rkyh 
Jfed vki lHkh ds mdlkus o HkM+dkus ij gM+rky lekIr dj M~;wVh ij mifLFkr ugha gq, vkSj os bl 
ckr ij vM+s jgs gS fd tc rd fuyafcr Jfedksa dk fuyacu okil ugha fy, tkrk dksbZ Hkh M~;wVh ij ugha 
tk,xk vkSj gM+rky tkjh jgsxhA vki yksxksa rFkk ,d vU; fuyafcr Jfed Jh j?kqohj ds lkFk dqN vkSj 
Jfed Hkh nqjkpj.kksa esa fyIr gq,A vki yksxksa us mijksDr fnukad esa ;g Hkh /kedh nh fd vki yksx dEiuh 
ugha pyus nsaxs] tks Hkh dke ij tk,xk mUgsa ekjsaxs&ihVsaxs vkSj ns[krs gSa fd dSls QSDVªh ls ckgj fudyrs 
gSaA 
 

 fnukad 27&8&2009 dks lajk/ku dk;Zokgh ds nkSjku vki lHkh fuyafcr Jfedksa us lajk/ku dk;Zokgh 
lekIr gksus ds le;] dEiuh ds vf/kdkjh dks tks lajk/ku dk;Zokgh esa fgLlk ysus x, Fks] /kedh nh fd 
mUgsa yscj vkWfQl ls ckgj ugha tkus nsaxs ,oa mudh xkM+h Hkh rksM+ nh tk;sxhA ftldh lwpuk iqfyl 
foHkkx dks Hkh nh x;h FkhA vki yksxksa ds mdlkus o HkM+dkus ls fnukad 25&8&2009 dks nksuksa ikfy;ksa ds 
Jfed gM+rky ij jgs vkSj fnukad 26&8&2009 ls QSDVªh ds ckgj jgdj viuh vuqfpr ,oa xSjdkuwuh 
gM+rky fnukad 28&8&2009 rd tkjh j[kh A vki lHkh ds mijksDr dk;Z xaHkhj naMuh; nqjkpj.k gSA vki 
dks vkns'k gS fd vki bl vkjksi i= dh izkfIr ds rhu fnu ds vanj mÙkj nsa fd D;ksa u vki ds fo#) 
vuq'kklukRed dk;Zokgh dh tk,A vxj vki dk mÙkj fu/kkZfjr le; esa izkIr ugha gqvk rks ;g le>k 
tk,xk fd vkidks vkjksi Lohdkj gS rFkk rnuqlkj dk;Zokgh dh tk;sxhA 
 
 ekeys ds vafre fuiVkjs rd vkidk fuyacu vkns'k izHkkoh jgsxkA**  



 5488        jkti=] fgekpy izns'k] 15 vDrwcj] 2018@23 vkf'ou] 1940         
 17. Now, the question which arises for consideration before this Court is as to whether the 
respondent has been able to prove the misconduct allegedly committed by the petitioner as per the 
aforesaid chargesheet. The first charge against the petitioner is that on 21.8.2009, at about 3.00 
P.M., the petitioner along-with the other co-workers named in the chargesheet stopped the workers 
of the factory including the workers of the contractor from doing the work for which the 
management had also issued the notice to the workers that they would not be entitled for the wages 
for the period during which they had not worked on the principle of “no work no wage”. However, 
to prove the aforesaid charge, except for the statements of RW-1, RW-2 and RW-3, no other cogent 
and satisfactory evidence on record has been led by the respondent. Though, RW-1 has tendered in 
evidence notice dated 21.8.2009, Ex. R-2 but no reliance can be placed upon the same because a 
copy of the same has also been allegedly endorsed to the Labour Department but neither any record 
nor any witness from the Labour Department has been produced by the respondent in order to 
prove that this notice was also sent to the Labour Department. RW-4, Labour Inspector, Baddi has 
specifically deposed that record pertaining to conciliation and strike at Biogenetic Drugs was not 
found in their office. The  petitioner has specifically denied in cross-examination that on 21.8.2009 
at 3.00 P.M. the workers have stopped the work on their instigation. Neither any independent 
witness nor any worker of the factory or any worker of the contractor has been examined by the 
management to prove the aforesaid charge against the petitioner. Therefore, in the absence of any 
cogent and satisfactory evidence on record, the aforesaid charge has not been proved by the 
respondent against the petitioner. 
 
 18. The second charge against the petitioner and other co-workers named in the 
chargesheet is that on 25.8.2009, the petitioner along-with his associates named in the chargesheet 
instigated all the workers of the factory including the workers of the contractor to go on strike as a 
result of which all the workers went on illegal strike and also manhandled some of the workers and 
threatened them with dire consequences as a result of which the Police had to be called. To prove 
the aforesaid charge, the respondent had examined RW-1 to RW-3 but except for their bald 
statements, no other evidence has been led by the respondent to prove the aforesaid charge against 
the petitioner. Neither any independent witness nor any factory worker has been examined by the 
respondent in order to prove the aforesaid charge against the petitioner. Moreover, no worker of the 
contractor has been produced in the witness box. Though, the charge against the petitioner is that 
due to the illegal strike, the police had to be called, however, no record from the Police Station has 
been produced before this Court. RW-1 has admitted in cross- examination that they had not made 
any complaint to the Police that the workers had stopped the ingress of the vehicles on 25.8.2009 
into the factory. RW-1 also stated in cross-examination that a complaint was made to the Police, 
however, for the reasons best known to the respondent neither any witness from the Police station 
has been examined nor any record from the Police station has been produced. RW-1 has also 
tendered in evidence complaint dated 25.8.2009 Ex. R-5 allegedly written to the SHO Police 
Station Barotiwala for police protection, however, there is nothing on record as to what had 
happened thereafter and what action had been taken by the Police on the aforesaid complaint Ex. R-
5. There is no evidence on record as to whether the Police had arrived at the factory and whether 
Police protection had been given on the complaint Ex. R-5. Similarly, RW-1 has tendered in 
evidence copy of complaint dated 25.8.2009 Ex. R-3 addressed to Labour Officer, Baddi regarding 
the illegal strike but no record from the office of Labour Officer Baddi has been produced before 
this Court. Therefore, in the absence of any record from the SHO Police Station Barotiwala and 
Labour Officer Baddi, no reliance can be placed upon the complaints Ex. R-3 & Ex. R-5. Hence, in 
the absence of any cogent and satisfactory evidence on record the aforesaid charge against the 
petitioner has also not been proved. 
 
 19. The next charge against the petitioner is that on 25.8.2009, the petitioner and other 
workers named in the chargesheet were suspended and on 26.8.2009 at 8.30 A.M. they refused to 
receive the suspension order and thereafter the copy of the same was pasted on the factory gate and 
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on 26.8.2009 all the suspended workers have stopped the workers from doing the work. Further 
charge against the petitioner is that on 27.8.2009, after the conclusion of the conciliation 
proceedings the petitioner and other suspended workers had threatened the officials of the company 
who had attended the conciliation proceedings for which a complaint was also made to the Police. 
They have also been charged that due to their instigation, the workers of both the shifts remained 
on illegal strike on 25.8.2009 and they continued their strike w.e.f. 26.8.2009 to 28.8.2009. To 
prove the aforesaid charges, the respondent has examined RW-1 to RW-3, however, no cogent and 
satisfactory evidence has been led by the respondent to prove the aforesaid charges leveled against 
the petitioner and other workers named in the chargesheet. RW-1 stated in cross-examination that 
the respondent had made the complaint Ex. R-8 to the Labour Officer, Baddi regarding the illegal 
strike and also to the Labour Commissioner vide letter Ex. R-6, however, the respondent has failed 
to prove that the letter Ex. R-6 was sent to the Labour Commissioner. RW-1 admitted in cross-
examination that the letter Ex. R-6 might have been sent through registered post but the postal 
receipt qua the same was not annexed. Though, RW-1 has stated that the letter Ex. R-8 was sent to 
the Labour Officer by hand but admittedly there is no endorsement/receipt of Labour Officer on the 
letter Ex. R-8. Therefore, in the absence of any satisfactory evidence on record, it cannot be said 
that the letters Ex. R-6 and Ex. R-8 regarding the illegal strike were received by the Labour Officer 
and Labour Commissioner respectively. Similarly, no witness from the Police Station Barotiwala 
has been examined and no record of Police Station Barotiwala has been produced before this Court 
in order to prove the letter Ex. R-7 written to the SHO Police Station Barotiwala regarding the 
illegal strike of the workers. There is also nothing on record to show that what action has been 
taken by the Police Station Barotiwala upon the letter Ex. R-7. RW-1 also admitted in cross-
examination that they have not made any complaint to the Police regarding the threat given by the 
workers after the conciliation proceedings on 27.8.2009. Furthermore, RW-1 to RW-3 admitted in 
their cross-examination that the management had not received any complaint from the contractor 
regarding the stopping of work by the petitioner and other suspended workers. RW-2 also admitted 
that the other workers have not made any complaint in writing that they had been stopped by the 
petitioner for doing the work and to go on strike. Similarly, there is no evidence on record to 
suggest that during the period of alleged strike there was no production in the factory. RW-1 
admitted that the respondent had not annexed any record of “no production” in the factory on 
21.8.2009 and from 25.8.2009 to 27.8.2009. Though, RW-1 to RW-3 stated in cross-examination 
that they had deducted the wages of the workers for the period of strike but admittedly no record 
has been produced by the respondent regarding the deduction of wages during the period of strike 
and no record has been produced regarding the fact that the goods have not been delivered to the 
dealers during the period of strike. Neither any independent witness nor any worker has been 
examined to prove the aforesaid charge against the petitioner and other workers named in the 
chargesheet. Even, the contractor was not produced in the witness box in order to prove that his 
workers were stopped from doing the work by the petitioner and other workers named in the 
chargesheet. RW-4, Labour Inspector, Baddi has specifically deposed that record pertaining to 
conciliation and strike at Biogenetic Drugs was not found in their office. Therefore, in the absence 
of any cogent and satisfactory evidence on record, the aforesaid charges against the petitioner and 
other workers named in the chargesheet have not been proved. Hence, I have no hesitation in 
holding that the respondent has failed to prove that due to the instigation of the petitioner and other 
workers named in the chargesheet, the workers went on illegal strike from 25.8.2009 to 28.9.2009 
and had threatened the officials of the company 
 
 
 20. Therefore, in view of my foregoing discussion, I have no hesitation in holding that the 
respondent has failed to prove the misconduct against the petitioner as alleged in the chargesheet 
dated 5.9.2009 Ex. R-13 issued by the respondent. Hence, the dismissal of the services of the 
petitioner on the basis of the aforesaid chargesheet is illegal and unjustified. Accordingly, both 
these issues are decided in favour of the petitioner and against the respondent. 
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Issue No. 3 : 
 
 21. Since, I have held under issues No.1&2 above that the dismissal of the services of the 
petitioner by the respondent w.e.f. 27.3.2010 on the basis of chargesheet dated 5.9.2009 is illegal 
and unjustified, hence, the petitioner is held entitled to reinstatement in service with seniority and 
continuity. 
 
 22. Now, the question which arises for consideration, before this Court is as to whether the 
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In 
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the 
Hon'ble Supreme Court has held that once the order of termination of services of an employee is 
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an 
employee to get reinstated does not necessarily result in payment of full or partial back-wages,  
which is independent of  reinstatement.  It  has  further been held  by the Hon’ble  Supreme  
Court in 2010 (1) SLJ S . C 7 0,  M/s  Ritu  Marbals Vs.  Prabhakant  Shukla  that full back 
wages cannot be granted mechanically, upon an order of termination be declared illegal. It is 
further held that reinstatement must not be accompanied by payment of full back wages even for 
the period when the workman remained out of service and contributed little or nothing to the 
Industry. 
 
 23. Moreover, the petitioner was under an obligation to prove by leading cogent evidence 
that he was not gainfully employed after the dismissal of his services. The initial burden is on the 
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex  
Court in (2005) 2 Supreme Court Cases  363  titled  as  Kendriya  Vidyalaya  Sangathan and 
another Vs. S.C. Sharma that : 
 
 “16…………..When, the question of determining the entitlement of a person to back-wages 

is concerned, the employee has to show that he was not gainfully employed. The initial 
burden is on him. After and if he places materials in that regard, the employer can bring on 
record materials to rebut the claim…………..” 

 
 24. In the present case there is no satisfactory evidence on record to suggest that the 
petitioner was not gainfully employed after his dismissal. The petitioner has failed to discharge his 
burden by placing any concrete material on record that he was not gainfully employed after his 
dismissal. Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), I 
have no hesitation in holding that the petitioner is not entitled to any back- wages. Accordingly, 
issue No.3 is partly decided in favour of the petitioner and against the respondent. 
 

RELIEF 
 
 As a sequel to my findings on the aforesaid issues, the claim of the petitioner succeeds and 
is hereby allowed with the result the petitioner is ordered to be reinstated in service with seniority 
and continuity but without back-wages. Consequently, the reference stands answered in favour of 
the petitioner and against the respondent. Let a copy of this award be sent to the appropriate 
government for publication in official gazette. File, after completion be consigned to records. 
 
 Announced in the open Court today on this 8th Day of May, 2018. 
 

Sd/- 
(SUSHIL KUKREJA), 

Presiding Judge,  
Industrial Tribunal-cum-Labour Court, Shimla. 
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IN  THE  COURT  OF  SHRI SUSHIL  KUKREJA,  PRESIDING  JUDGE,  H.P. 

INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA. 
 

      Ref. No. 22 of 2011 
 
      Instituted on 13-6-2011 
 
      Decided on 8-5-2018 
 
 Prithi Chand s/o Shri Sher Singh r/o Village Bhanar, P.O. Jural, Tehsil Jural, District 
Kangra, H.P.     ..Petitioner. 
 

VS. 
 
 M/s Biogenetic Drugs Pvt. Ltd., Village Jharmajri, Baddi, District Solan, HP through its 
Managing Director    ..Respondent. 
 

Reference  under  section  10  of  the  Industrial  Disputes  Act, 1947 
 
 For petitioner  :   Shri R.K. Khidtta, Advocate 
 For respondent :  Shri Rajiv Sharma, Advocate 
 

AWARD 
 
 The reference for adjudication, sent by the appropriate government, is as under :— 
 
 “Whether the dismissal of the services of Shri Prithi Chand S/o Shri Sher Singh, 

Operator, by the Managing Director, M/s Biogenetic Drugs Private Limited, Village 
Jharmazri, Baddi, District Solan, H.P. w.e.f. 27.3.2010 after serving charge sheet and 
after holding enquiry is legal and justified? If not, to what back wages, service benefits 
and relief the above named operator is entitled to from the concerned management?” 

 
 2. Briefly the case of the petitioner is that he was engaged by the respondent company 
w.e.f. 13.9.2005 and worked as such till 27.3.2010 continuously. His services had been terminated 
on 27.3.2010 without assigning any reason and without complying with the mandatory provisions 
of the Industrial Disputes Act, 1947 (hereinafter referred to as Act). On 25.8.2009, the respondent 
company asked the petitioner and other workers to leave the factory and did not allow them to work 
in the factory and only the workmen employed through contractor had been allowed to work. On 
26.8.2009, the petitioner along-with other workers came to the factory for work but the security 
officer stopped them to enter the factory and the gate of the factory was closed. The suspension 
order of the petitioner and other workers had already been pasted on the factory gate. On 26.8.2009, 
when the company had not allowed the petitioner and other workers to enter the factory, they made 
a joint complaint to the Labour Officer, Baddi upon which Labour Inspector came in the factory 
and made the inspection and summoned the respondent to his office for conciliation on 27.8.2009 
on which date one official of the respondent handed over the letter of the company to the Labour 
Inspector. On 28.9.2009, on the intervention of the Labour Inspector all other workers except the 
suspended workers including petitioner were allowed by the respondent company to work. It is 
further asserted that on 5.9.2009, the petitioner received the joint chargesheet from the respondent 
which was replied by him and thereafter the enquiry was conducted which was not fair and on the 
report of enquiry officer, the petitioner was asked to file the comments to the show cause and after 
receiving the reply of the petitioner, his services had been terminated. The petitioner never 
instigated any worker to go on strike and did not cause the loss to the company in any manner. The 
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enquiry officer right from very beginning started favouring the respondent, who used to right down 
the things which favoured the company. The petitioner also gave in writing against the enquiry 
officer but the same was not accepted. The enquiry officer had not allowed the petitioner to lead his 
evidence. The enquiry officer had not conducted the enquiry in fair manner and had also not 
followed the principle of natural justice. The termination of the petitioner is illegal and violative of 
the provisions of the Industrial Disputes Act, 1947. 
 
 3. By filing reply, the respondent averred that on 21.8.2009, the petitioner along-with 
other workers stopped work at about 3.00 P.M. and had not allowed anyone to perform duty. On 
25.8.2009, the petitioner along-with other leading workers entered the factory and went to different 
departments and instigated other workmen to stop their work and resort to strike and as such the 
petitioner along-with other leading workmen who committed grave misconducts were suspended 
from duty vide letter dated 25.8.2009. On 26.8.2009, the suspension order was given to the 
petitioner and seven other employees, who refused to accept the same and the same were sent 
through post and copies were affixed on the main gate of the factory. It is further stated that the 
petitioner along-with other workmen committed grave misconduct for which they were suspended 
from the duty and a joint chargesheet dated 5.9.2009 was issued to them and when the reply filed 
by the petitioner was not found satisfactory, the management decided to hold domestic enquiry in 
to the matter and constituted the enquiry jointly vide letter dated 14.9.2009. Shri Krishna Mohan 
Tripathi was appointed as an enquiry officer who conducted the enquiry. The enquiry officer was 
independent and impartial person who conducted the enquiry in fair and proper manner by 
following the principles of natural justice. The show cause notice was sent to the petitioner against 
proposed punishment of dismissal along-with the enquiry report and thereafter the petitioner was 
dismissed from the employment vide letter dated 27.3.2010. Since, all the charges leveled against 
the petitioner, stood proved, his services had been terminated. 
 
 4. By filing rejoinder, the petitioner reaffirmed his allegations by denying those of the 
respondent. Vide order dated 20.7.2013, this Court framed the following preliminary issues: 
 
 (1) Whether the domestic enquiry conducted against the petitioner is unfair and violative 

of the principles of natural justice as alleged? ..OPP. 
 
 5. Thereafter, vide order dated 2.12.2015, this Court decided the preliminary issue in 
favour of the petitioner and against the respondent by holding as under: 
 
 “In view of my foregoing findings on preliminary issue, the enquiry conducted by the 

enquiry officer vide Ex. RW-1/B, is violative of principle of natural justice, hence, is 
hereby set aside and quashed. 

 
 6. Since, the preliminary issue was answered against the respondent, hence, on the basis 
of pleadings of the parties, the following issues were framed by this Court on 2.12.2015 and the 
respondent was afforded opportunity to lead evidence on merits in order to prove the alleged 
misconduct of the petitioner :— 
 
 (1) Whether the petitioner has committed the misconduct as alleged in the chargesheet 

dated 5.9.2009 issued by the respondent? ..OPR. 
 
 (2) If issue No.1 is proved in affirmative, whether the dismissal of the petitioner is legal 

and justified?   ..OPR. 
 
 (3) If issue No.1 is not proved in affirmative, then to what service benefits the petitioner is 

entitled to?    ...OPP 
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  (4) Relief. 
 
 7. I have heard the learned counsel for the parties and have also gone through the record 
of the case. 
 
 8. For the reasons to be recorded hereinafter while discussing issues for determination my 
findings on the aforesaid issues are as under :— 
 
 Issue No.1 :   No 
 
 Issue No. 2 :  No 
 
 Issue No. 3 :  Entitled to reinstatement in service with seniority and continuity but 

without back wages. 
 
 Relief :       Reference answered in favour of the petitioner and against the respondent 

per operative part of award. 
 

REASONS FOR FINDINGS 
 
Issues No. 1 & 2 : 
 
 9. Being interlinked and correlated both these issues are taken up together for discussion 
and decision. 
 
 10. In order to prove issue No.1, the respondent has examined four RWs. Shri Bal Mohan 
Sharma HR/Admn. Manager appeared into the witness box as RW-1 and tendered in evidence his 
affidavit Ex. RW-1/A wherein he reiterated almost all the averments as made in the reply. He also 
tendered in evidence notice dated 10.8.2009 Ex. R-1, notice dated 21.8.2009 Ex. R-2, letter to 
Labour Officer Baddi, Ex. R-3, notice dated 25.8.2009 Ex. R-4, letter to SHO Ex. R-5, notice dated 
28.8.2009 Ex. R-6, letter dated 27.8.2009 Ex. R-7, letter dated 28.8.2009 Ex. R-8, letter dated 
29.8.2009 Ex. R-9, notice dated 21.2.2008 Ex. R-10, notice dated 22.2.2009 Ex. R-11, notice dated 
23.2.2008 Ex. R-12, chargesheet dated 5.9.2009 Ex. R-13, settlement dated 3.3.2008 Ex. R-14 and 
letter dated 29.8.2016 to S.P. Baddi Ex. R-15. In cross-examination, he admitted that the petitioner 
was engaged as a helper and he worked continuously till the date of his termination. He further 
admitted that the demand notice was raised by the workers in the year, 2009 for increase in the 
wages. He denied that the workers had worked throughout the day on 21.8.2009. He admitted that 
on 24.8.2009, the respondent had ordered the increase in the wages of the workers. He denied that 
on 25.8.2009, all the workers were stopped by the respondent at the main gate of the factory. He 
further denied that the workers never went on strike in the month of August, 2009. He admitted that 
no show cause notice was issued to the petitioner prior to the issuance of suspension order dated 
26.8.2009. He denied that the work and conduct of the petitioner remained always satisfactory. He 
admitted that no chargesheet was issued to the petitioner nor any enquiry was held against him and 
no action was taken against him for the incident dated 21.2.2008. He denied that all the workers 
except the petitioner have been paid full salary for the month of August, 2009. He further denied 
that regular workers were stopped by the respondent and contractual workers were allowed to work 
in the month of August, 2009. He also denied that the petitioner had never instigated any worker to 
go on strike. He admitted that the labour inspector visited the factory on 28.8.2009 and all the 
workers except the chargesheeted workers including the petitioner were allowed to resume the 
duties. He denied that false charges have been leveled against the petitioner to remove him from the 
job illegally. He further denied that the petitioner had never indulged in any misconduct and illegal 
activity. He admitted that the petitioner had completed 240 days in preceding twelve months. 
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 11. Shri Arun Thakur, HR Officer stepped into the witness box as RW-2 and tendered in 
evidence his affidavit Ex. RW-2/A wherein he also reiterated almost all the averment as made in 
the reply. In cross-examination, he denied that the petitioner along-with other chargesheeted 
workers were not addressing the workers on 21.8.2009 and have never raised any slogans in the 
factory premises against the management. He denied that the workers had raised a demand to 
increase their wages. He further denied that the workers never went on strike on 21 and 25 to 
27.8.2009. He also denied that the petitioner and other chargesheeted workers have never instigated 
any worker to go on strike. He denied that the respondent had stopped the workers at the main gate 
of the factory from doing the work. He admitted that no chargesheet was issued to the petitioner nor 
any enquiry was held against him and no action was taken against him for the incident dated 
21.2.2008. He denied that all the workers except the petitioner have been paid full salary for the 
month of August, 2009. He further denied that the Labour Inspector had visited the factory in the 
month of August, 2009 and found the management at fault. He admitted that the petitioner and 
other chargesheeted workers used to raise the demands of the workers before the management. He 
denied that the petitioner had never indulged in any misconduct and illegal activity. 
 
 12. RW-3 Shri Dalip Singh, Packing Manager also tendered in evidence his affidavit Ex. 
RW-3/A wherein he reiterated almost all the averments as made in the reply. In cross-examination, 
he stated similar facts as stated by RW-1 and RW-2 in their cross- examination. 
 
 13. Shri Surinder Singh Bisht, Labour Inspector, Baddi appeared into the witness box as 
RW-4 to depose that he has not brought the summoned record as there is no such record found in 
their office. He further stated that notice Ex. R-1 was signed by Shri Puran Chand Thakur, the then 
Labour Inspector, Baddi. In cross-examination, he admitted that a file is maintained in their office 
regarding the conciliation proceedings of any case. He further admitted that in the notice Ex. R-1, it 
has not been requested to their office to initiate conciliation Proceedings. 
 
 14. On the other hand the petitioner examined Shri Harmeet Singh as PW-1, who deposed 
that he had worked as an operator with the respondent from the year, 2006 till the year, 2010. He 
further deposed that he was present in the factory on 21.8.2009 and the petitioner had never stopped 
him or any other worker from doing the duty and on 24.8.2009, he was also present in the factory 
and the petitioner had never misbehaved with any official on that day and had never used any foul 
language against any of the official. He also stated that the petitioner and other office bearers of the 
union used to espouse the cause of the workers before the management including the enhancement 
of bonus and the services of the petitioner were terminated as he along-with other office bearers of 
the union raised the demands of the workers. In cross- examination, he denied that on 10.8.2009, all 
the workers have gathered outside the canteen and stopped the work with the demand to raise their 
salary. He further denied that the petitioner along-with other workers namely Raghuvir, Vikram, 
Surjit Kumari, Surender Pal, Mohan Lal, Sandeep Kumar and Rakesh Kumar were leading and 
instructing the other workers to go on illegal strike. He also denied that on 21.8.2009 at about 3.00 
P.M., the workers have stopped the work at the instance of the petitioner and aforesaid workers. He 
denied that on 23rd  and 24th August, 2009, the workers slowed down the production. He further 
denied that the workers were not allowed to enter inside the factory by the petitioner and aforesaid 
workers from 25.8.2009 to 28.8.2009. 
 
 15. The petitioner himself appeared into the witness box as PW-2 and tendered in evidence 
his affidavit Ex. P-1. In cross-examination, he denied that on 21.2.2008, the workers went on the 
strike. He further denied that no notice of strike was given to the management. He also denied that 
on 21.2.2008, he along-with other workers namely Raghubir, Surender Pal, Sandeep Kumar, 
Surjeet Kumari, Mohan Lal, Prithi Chand and Vikram instigated the other workers to go on strike. 
He denied that they had told the management if their wages were  not  increased  then  they will  
not  allow  to  run  the  factory.  He  admitted  that  prior  to 21.2.2008, they have raised a demand 
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charter on which the Labour Inspector-cum-Conciliation Officer started the conciliation 
proceedings and the said proceedings were pending on 21.2.2008. He denied that after 21.2.2008 a 
chargesheet was issued to him and aforesaid workers and were suspended. He further denied that 
after the settlement Ex. R-14 they were taken back in service and the chargesheet was dropped. He 
also denied that on 10.8.2009 at about 1.30 P.M., he along-with the aforesaid workers instigated all 
the workers to stop the work. He denied that on 21.8.2009, at about 3.00 P.M. the workers have 
stopped the production on their instigation and thereafter the senior officials o the company had 
counseled them and told them that their demands would be considered. He admitted that on 
26.8.2009, he along-with aforesaid workers were suspended and notice to this effect was affixed at 
the factory gate. He denied that when the conciliation could not materialize on 27.8.2009, then they 
have threatened Bal Mohan Sharma, Manager HR with dire consequences outside the office of the 
Labour Inspector. He further denied that the on 28.8.2009 also they had continued the illegal strike. 
He denied that he was dismissed from service due to the chargers leveled in the chargesheet Ex. R-
13. 
 
 16. I have closely scrutinized the entire evidence on record and from the closer scrutiny 
thereof, it has become clear that the petitioner along-with other workers were issued joint 
chargesheet dated 5.9.2009 and since the explanation submitted by the petitioner was not found 
satisfactory by the respondent, a domestic enquiry was ordered to be conducted and accordingly 
Mr. K. M. Tripathi, Advocate was appointed as an enquiry officer to enquire into the charges 
leveled against them in respect of joint chargesheet. After the conclusion of enquiry, the enquiry 
officer had submitted his report dated 5.2.2010, Ex. RW-1/B. On the receipt of the enquiry report 
by the enquiry officer and after the satisfaction of the respondent that the charges leveled against 
the petitioner and other co-workers stood proved in the enquiry, the respondent concurred with the 
findings of the enquiry officer, as such the copy of the enquiry report along-with show cause notice 
was issued to the petitioner and other co-workers to the proposed punishment of dismissal and 
thereafter the petitioner along-with his co-workers were dismissed from the employment of the 
respondent company vide letter dated 27.3.2010. However, vide order dated 2.12.2015, this Court 
had set aside and quashed the enquiry conducted by the enquiry officer being violative of principles 
of natural justice and the respondent was afforded opportunity to lead evidence on merits in order 
to prove the misconduct as alleged in the chargesheet dated 5.9.2009 against the petitioner. At this 
stage, it would be pertinent to reproduce the joint chargesheet dated 5.9.2009 Ex. R-13 issued 
against the petitioner and other workers namely Mohan Lal, Surender Pal, Rakesh Kumar, Vikram, 
Nirmal Kumar, Ram Chand, Ms. Surjit Kumari, Sandeep Kumar and Prithi Chand with respect to 
the alleged misconduct which is in Hindi and the same reads as under: 
 
 ^^vki ij vkjksi gS fd vki yksxksa us fnukad 21&8&2009 dks fcuk lwpuk ,d lkFk feydj rFkk 
,d jk; gksdj yxHkx 3 cts vpkud dke jksd fn;k vkSj Bsdsnkj ds Jfedksa dks Hkh dke ugha djus fn;k 
ftlds fy, izca/kdksa us uksfVl Hkh tkjh fd;k fd vki yksx ^^dke ugha rks osru ugha** ds vk/kkj ij ml 
vof/k ds osru ds vf/kdkjh ugha gSaA 

 
 fnukad 24&8&2009 dks izca/kdksa us osru o`f) ?kksf"kr dh ftldk ?kksf"kr i= uksfVl cksMZ ij 
yxk;k x;kA 

 
 vki lHkh fnukad 25&8&2009 dks lqcg QSDVªh ds vanj vk;s ijUrq vius dk;Z LFky ij ugha 
igqapsA vki yksxksa us dk;Z LFky NksM+dj vU; foHkkxksa esa tkdj Jfedksa dks dke u djus ds fy, mdlk;k 
,oa HkM+dk;kA vki yksxksa us viuk dk;Z 'kq: ugha fd;kA vki yksxksa ds mdlkus ,oa HkM+dkus ls vU; 
Jfedksa us vki yksxksa dh vxqokbZ esa] QSDVªh ds vanj jgdj fcuk lwpuk vuqfpr ,oa xSjdkuwuh gM+rky dhA 
izca/kdksa ds }kjk vki yksxksa dks le>k;k x;k fd vki yksx Jfedksa dks vuqfpr ,oa xSjdkuwuh gM+rky ds 
fy, u mdlk;sa vkSj gM+rky lekIr dj dke ij okil vk;sa D;ksafd blls mRiknu dk Hkh uqdlku gks 
jgk gSA izfr"Bku dh vkfFkZd gkyr igys ls [kjkc gS ysfdu vki yksxksa us izca/kdksa dk dguk ugha ekuk 
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vkSj vki lHkh us u dsoy dEiuh ds Jfedksa dks cfYd Bsdsnkj ds Jfedksa dks Hkh dke ugha djus fn;kA 
nksigj ds ckn vki  yksxksa us mu Jfedksa ds lkFk gkFkkikbZ dh tks QSDVªh esa cuk gqvk rS;kj eky fMyhojh 
ds fy, ys tk jgs Fks vkSj vki yksxksa us rS;kj eky QSDVªh ls ckgj ugha tkus fn;k rFkk /kedh nh fd tks 
Hkh eky ckgj ysdj tk;sxk mlds gkFk iSj rksM+ nsaxsA 'kke dks viuh ikyh lekIr gksus ds ckn vki lHkh 
QSDVªh xsV ds ikl vanj gh bDV~Bs gks x, vkSj dgk fd vki yksx QSDVªh ugha pyus nsaxsA vki yksxksa ds 
mxz ,oa fo/oald joS;s dks ns[krs gq, iqfyl cqykuh iM+h A iqfyl ds vkus ds ckn vki yksx QSDVªh ls 
ckgj x;sA 

 
 vki yksxksa ds }kjk ,d lkFk feydj ,oa ,d jk; gksdj fnukad 25&8&2009 dks fd;s x, 
nqjkpj.kksa ds fy, izca/kdksa us vkidks] vius i= fnukad 25&8&2009 }kjk dk;Z ls fuyafcr dj fn;kA vki 
yksxksa dks fuyacu vkns'k fnukad 26&8&2009 dks lqcg yxHkx 8-30 cts QSDVªh xsV ij fn;k x;kA ysfdu 
vki yksxksa us fuyacu vkns'k i<+ dj ysus ls euk dj fn;k rnksijkUr fuyacu vkns'kksa dks xsV ij yxk 
fn;k x;kA fnukad 26&8&2009 dks vki lHkh fuyafcr Jfedksa us xsV ij nwljs Jfedksa dks Hkh jksd fy;k 
rFkk /kedk;k fd tks dke ij tk,xk mlds gkFk iSj rksM+ fn, tk,axs] ftlds dkj.k dqN Jfed tks dk;Z 
ij tkuk pkgrs Fks os Hkh vki yksxksa dh /kefd;ksa dh otg ls dk;Z ij ugha x,A   
 
 izca/kdksa }kjk leLr gM+rkyh Jfed dks ckj&ckj le>k;k x;k ijUrq blds ckctwn Hkh gM+rkyh 
Jfed vki lHkh ds mdlkus o HkM+dkus ij gM+rky lekIr dj M~;wVh ij mifLFkr ugha gq, vkSj os bl 
ckr ij vM+s jgs gS fd tc rd fuyafcr Jfedksa dk fuyacu okil ugha fy, tkrk dksbZ Hkh M~;wVh ij ugha 
tk,xk vkSj gM+rky tkjh jgsxhA vki yksxksa rFkk ,d vU; fuyafcr Jfed Jh j?kqohj ds lkFk dqN vkSj 
Jfed Hkh nqjkpj.kksa esa fyIr gq,A vki yksxksa us mijksDr fnukad esa ;g Hkh /kedh nh fd vki yksx dEiuh 
ugha pyus nsaxs] tks Hkh dke ij tk,xk mUgsa ekjsaxs&ihVsaxs vkSj ns[krs gSa fd dSls QSDVªh ls ckgj fudyrs 
gSaA 
 
 fnukad 27&8&2009 dks lajk/ku dk;Zokgh ds nkSjku vki lHkh fuyafcr Jfedksa us lajk/ku dk;Zokgh 
lekIr gksus ds le;] dEiuh ds vf/kdkjh dks tks lajk/ku dk;Zokgh esa fgLlk ysus x, Fks] /kedh nh fd 
mUgsa yscj vkWfQl ls ckgj ugha tkus nsaxs ,oa mudh xkM+h Hkh rksM+ nh tk;sxhA ftldh lwpuk iqfyl 
foHkkx dks Hkh nh x;h FkhA  
 
 vki yksxksa ds mdlkus o HkM+dkus ls fnukad 25&8&2009 dks nksuksa ikfy;ksa ds Jfed gM+rky ij 
jgs vkSj fnukad 26&8&2009 ls QSDVªh ds ckgj jgdj viuh vuqfpr ,oa xSjdkuwuh gM+rky fnukad 
28&8&2009 rd tkjh j[kh A vki lHkh ds mijksDr dk;Z xaHkhj naMuh; nqjkpj.k gSA vki dks vkns'k gS 
fd vki bl vkjksi i= dh izkfIr ds rhu fnu ds vanj mÙkj nsa fd D;ksa u vki ds fo#) vuq'kklukRed 
dk;Zokgh dh tk,A vxj vki dk mÙkj fu/kkZfjr le; esa izkIr ugha gqvk rks ;g le>k tk,xk fd vkidks 
vkjksi Lohdkj gS rFkk rnuqlkj dk;Zokgh dh tk;sxhA 
 
 ekeys ds vafre fuiVkjs rd vkidk fuyacu vkns'k izHkkoh jgsxkA**  
 
 17. Now, the question which arises for consideration before this Court is as to whether the 
respondent has been able to prove the misconduct allegedly committed by the petitioner as per the 
aforesaid chargesheet. The first charge against the petitioner is that on 21.8.2009, at about 3.00 
P.M., the petitioner along-with the other co-workers named in the chargesheet stopped the workers 
of the factory including the workers of the contractor from doing the work for which the 
management had also issued the notice to the workers that they would not be entitled for the wages 
for the period during which they had not worked on the principle of “no work no wage”. However, 
to prove the aforesaid charge, except for the statements of RW-1, RW-2 and RW-3, no other cogent 
and satisfactory evidence on record has been led by the respondent. Though, RW-1 has tendered in 
evidence notice dated 21.8.2009, Ex. R-2 but no reliance can be placed upon the same because a 
copy of the same has also been allegedly endorsed to the Labour Department but neither any record 
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nor any witness from the Labour Department has been produced by the respondent in order to 
prove that this notice was also sent to the Labour Department. RW-4, Labour Inspector, Baddi has 
specifically deposed that record pertaining to conciliation and strike at Biogenetic Drugs was not 
found in their office. The petitioner has specifically denied in cross-examination that on 21.8.2009 
at 3.00 P.M. the workers have stopped the work on their instigation. Neither any independent 
witness nor any worker of the factory or any worker of the contractor has been examined by the 
management to prove the aforesaid charge against the petitioner. Therefore, in the absence of any 
cogent and satisfactory evidence on record, the aforesaid charge has not been proved by the 
respondent against the petitioner. 
 
 18. The second charge against the petitioner and other co-workers named in the 
chargesheet is that on 25.8.2009, the petitioner along-with his associates named in the chargesheet 
instigated all the workers of the factory including the workers of the contractor to go on strike as a 
result of which all the workers went on illegal strike and also manhandled some of the workers and 
threatened them with dire consequences as a result of which the Police had to be called. To prove 
the aforesaid charge, the respondent had examined RW-1 to RW-3 but except for their bald 
statements, no other evidence has been led by the respondent to prove the aforesaid charge against 
the petitioner. Neither any independent witness nor any factory worker has been examined by the 
respondent in order to prove the aforesaid charge against the petitioner. Moreover, no worker of the 
contractor has been produced in the witness box. Though, the charge against the petitioner is that 
due to the illegal strike, the police had to be called, however, no record from the Police Station has 
been produced before this Court. RW-1 has admitted in cross-examination that they had not made 
any complaint to the Police that the workers had stopped the ingress of the vehicles on 25.8.2009 
into the factory. RW-1 also stated in cross-examination that a complaint was made to the Police, 
however, for the reasons best known to the respondent neither any witness from the Police station 
has been examined nor any record from the Police station has been produced. RW-1 has also 
tendered in evidence complaint dated 25.8.2009 Ex. R-5 allegedly written to the SHO Police 
Station Barotiwala for police protection, however, there is nothing on record as to what had 
happened thereafter and what action had been taken by the Police on the aforesaid complaint Ex. R-
5. There is no evidence on record as to whether the Police had arrived at the factory and whether 
Police protection had been given on the complaint Ex. R-5. Similarly, RW-1 has tendered in 
evidence copy of complaint dated 25.8.2009 Ex. R-3 addressed to Labour Officer, Baddi regarding 
the illegal strike but no record from the office of Labour Officer Baddi has been produced before 
this Court. Therefore, in the absence of any record from the SHO Police Station Barotiwala and 
Labour Officer Baddi, no reliance can be placed upon the complaints Ex. R-3 & Ex. R-5. Hence, in 
the absence of any cogent and satisfactory evidence on record the aforesaid charge against the 
petitioner has also not been proved. 
 
 19. The next charge against the petitioner is that on 25.8.2009, the petitioner and other 
workers named in the chargesheet were suspended and on 26.8.2009 at 8.30 A.M. they refused to 
receive the suspension order and thereafter the copy of the same was pasted on the factory gate and 
on 26.8.2009 all the suspended workers have stopped the workers from doing the work. Further 
charge against the petitioner is that on 27.8.2009, after the conclusion of the conciliation 
proceedings the petitioner and other suspended workers had threatened the officials of the company 
who had attended the conciliation proceedings for which a complaint was also made to the Police. 
They have also been charged that due to their instigation, the workers of both the shifts remained 
on illegal strike on 25.8.2009 and they continued their strike w.e.f. 26.8.2009 to 28.8.2009. To 
prove the aforesaid charges, the respondent has examined RW-1 to RW-3, however, no cogent and 
satisfactory evidence has been led by the respondent to prove the aforesaid charges leveled against 
the petitioner and other workers named in the chargesheet. RW-1 stated in cross-examination that 
the respondent had made the complaint Ex. R-8 to the Labour Officer, Baddi regarding the illegal 
strike and also to the Labour Commissioner vide letter Ex. R-6, however, the respondent has failed 
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to prove that the letter Ex. R-6 was sent to the Labour Commissioner. RW-1 admitted in cross-
examination that the letter Ex. R-6 might have been sent through registered post but the postal 
receipt qua the same was not annexed. Though, RW-1 has stated that the letter Ex. R-8 was sent to 
the Labour Officer by hand but admittedly there is no endorsement/receipt of Labour Officer on the 
letter Ex. R-8. Therefore, in the absence of any satisfactory evidence on record, it cannot be said 
that the letters Ex. R-6 and Ex. R-8 regarding the illegal strike were received by the Labour Officer 
and Labour Commissioner respectively. Similarly, no witness from the Police Station Barotiwala 
has been examined and no record of Police Station Barotiwala has been produced before this Court 
in order to prove the letter Ex. R-7 written to the SHO Police Station Barotiwala regarding the 
illegal strike of the workers. There is also nothing on record to show that what action has been 
taken by the Police Station Barotiwala upon the letter Ex. R-7. RW-1 also admitted in cross-
examination that they have not made any complaint to the Police regarding the threat given by the 
workers after the conciliation proceedings on 27.8.2009. Furthermore, RW-1 to RW-3 admitted in 
their cross- examination that the management had not received any complaint from the contractor 
regarding the stopping of work by the petitioner and other suspended workers. RW-2 also admitted 
that the other workers have not made any complaint in writing that they had been stopped by the 
petitioner for doing the work and to go on strike. Similarly, there is no evidence on record to 
suggest that during the period of alleged strike there was no production in the factory. RW-1 
admitted that the respondent had not annexed any record of “no production” in the factory on 
21.8.2009 and from 25.8.2009 to 27.8.2009. Though, RW-1 to RW-3 stated in cross-examination 
that they had deducted the wages of the workers for the period of strike but admittedly no record 
has been produced by the respondent regarding the deduction of wages during the period of strike 
and no record has been produced regarding the fact that the goods have not been delivered to the 
dealers during the period of strike. Neither any independent witness nor any worker has been 
examined to prove the aforesaid charge against the petitioner and other workers named in the 
chargesheet. Even, the contractor was not produced in the witness box in order to prove that his 
workers were stopped from doing the work by the petitioner and other workers named in the 
chargesheet. RW-4, Labour Inspector, Baddi has specifically deposed that record pertaining to 
conciliation and strike at Biogenetic Drugs was not found in their office. Therefore, in the absence 
of any cogent and satisfactory evidence on record, the aforesaid charges against the petitioner and 
other workers named in the chargesheet have not been proved. Hence, I have no hesitation in 
holding that the respondent has failed to prove that due to the instigation of the petitioner and other 
workers named in the chargesheet, the workers went on illegal strike from 25.8.2009 to 28.9.2009 
and had threatened the officials of the company 
 

 20. Therefore, in view of my foregoing discussion, I have no hesitation in holding that the 
respondent has failed to prove the misconduct against the petitioner as alleged in the chargesheet 
dated 5.9.2009 Ex. R-13 issued by the respondent. Hence, the dismissal of the services of the 
petitioner on the basis of the aforesaid chargesheet is illegal and unjustified. Accordingly, both 
these issues are decided in favour of the petitioner and against the respondent. 
 

Issue No. 3 : 
 

 21. Since, I have held under issues No.1 & 2 above that the dismissal of the services of the 
petitioner by the respondent w.e.f. 27.3.2010 on the basis of chargesheet dated 5.9.2009 is illegal 
and unjustified, hence, the petitioner is held entitled to reinstatement in service with seniority and 
continuity. 
 
 22. Now, the question which arises for consideration, before this Court is as to whether the 
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In 
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the 
Hon'ble Supreme Court has held that once the order of termination of services of an employee is 
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an 
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employee to get reinstated does not necessarily result in payment of full or partial back-wages,  
which is independent of  reinstatement.  It  has  further been held  by the  Hon’ble  Supreme  
Court  in  2010  (1)  SLJ S.C  70,  M/s  Ritu  Marbals  Vs.  Prabh akant Shukla that full back 
wages cannot be granted mechanically, upon an order of termination be declared illegal. It is 
further held that reinstatement must not be accompanied by payment of full back wages even for 
the period when the workman remained out of service and contributed little or nothing to the 
Industry. 
 
 23. Moreover, the petitioner was under an obligation to prove by leading cogent evidence 
that he was not gainfully employed after the dismissal of his services. The initial burden is on the 
workman/employee to show that he was not gainfully employed as held by the  Hon’ble Apex  
Court  in  (2005)  2  Supreme  Court  Cases  363  titled  as  Kendriya  Vidyalaya  Sangathan 
and another Vs. S.C. Sharma that :  
 
 “16…………..When, the question of determining the entitlement of a person to back-wages 

is concerned, the employee has to show that he was not gainfully employed. The initial 
burden is on him. After and if he places materials in that regard, the employer can bring on 
record materials to rebut the claim…………..” 

 
 24.  In the present case there is no satisfactory evidence on record to suggest that the 
petitioner was not gainfully employed after his dismissal. The petitioner has failed to discharge his 
burden by placing any concrete material on record that he was not gainfully employed after his 
dismissal. Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), I 
have no hesitation in holding that the petitioner is not entitled to any back- wages. Accordingly, 
issue No.3 is partly decided in favour of the petitioner and against the respondent. 
 

RELIEF 
 

 As a sequel to my findings on the aforesaid issues, the claim of the petitioner succeeds and 
is hereby allowed with the result the petitioner is ordered to be reinstated in service with seniority 
and continuity but without back-wages. Consequently, the reference stands answered in favour of 
the petitioner and against the respondent. Let a copy of this award be sent to the appropriate 
government for publication in official gazette. File, after completion be consigned to records. 
 
 Announced in the open Court today on this 8th    Day of May, 2018. 
 

Sd/- 
(SUSHIL KUKREJA), 

Presiding Judge, 
Industrial Tribunal-cum-Labour Court, Shimla. 

 

_________  
 

IN  THE  COURT  OF  SHRI SUSHIL  KUKREJA,  PRESIDING  JUDGE, H.P.  
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA 

 

      Ref. No. 17 of 2017 
 
      Instituted on 9-1-2017 
 
      Decided on 2-5-2018 
 
 Prem Chand Bhardwaj s/o late Shri Vidya Dhar Bhardwaj, r/o Village Kalna, P.O. Singla, 
Tehsil Rampur Bushehr, District Shimla, H.P. ..Petitioner. 
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VS. 

 
 1. The Conservator of Forests, Circle Rampur District Shimla, H.P. 
 
 2. The Divisional Forest  Officer CAT Plan, Division  Nichar at Rampur,  Tehsil Rampur, 

District Shimla, H.P.  ..Respondents. 
 

Reference  under  section  10  of  the  Industrial  Disputes  Act, 1947 
 

 For petitioner :     Shri Rajinder Sharma, Advocate 
 For respondents :  Shri Mahinder Singh, ADA 

 

AWARD 
 

 The reference for adjudication, sent by the appropriate government, is as under :— 
 

 “Whether time to time termination of services of Shri Prem Chand Bhardwaj s/o Late 
Shri Vidya Dhar Bhardwaj, Village Kalna, P.O. Singla, Tehsil Rampur, Distt. Shimla, 
H.P. from the year 1990 to 2002 and 01.7.2012 to 21.6.2013 by (i) The Conservator of 
Forests, Circle Rampur Bushehar, Distt. Shimla, H.P. (ii) The Divisional Forest 
Officer, CAT Plan Division, Nichar at Rampur Bushehr, Distt. Shimla, H.P. and 
consequently not giving service benefits, as has been demanded vide demand notice 
dated 04.05.2015 (copy enclosed), is legal and justified? If not, what amount of back 
wages, seniority, past service benefits and compensation the above ex-worker is 
entitled to from the above employer?” 

 

 2. Briefly, the case of the petitioner is that initially w.e.f. 1.1.1987, he was engaged as 
driver on daily waged basis in the Forest Circle Rampur and continued to work as such till 
30.5.1990 on which date his services were orally terminated by the respondents and thereafter he 
was not re-engaged despite his various personal visits and requests whereas number of other junior 
persons were retained in service. It is further stated that on 20.3.2002, the respondent department 
engaged the services of the petitioner on daily waged basis as Driver in CAT Plan, Forest Division 
Nichar Rampur at Rampur and he had worked for seven months and thereafter the respondent 
department had signed the contract on 1.11.2002 with the petitioner and he worked as driver in 
CAT plan without any break till 30.6.2012 on which date his services were again ordered to be 
terminated without assigning any reason and thereafter the petitioner kept on regularly visiting the 
offices of the respondents and ultimately on 20.6.2013, he was again allowed to perform his duties 
as driver in CAT Plan Forest Division Nichar and since then the petitioner has been regularly 
discharging his duties with sincerity and to the entire satisfaction of his superiors. It is also stated 
that juniors to the petitioner namely S/Shri Lachmi nand, Ramesh Chand, Nand Lal, Bhim Singh, 
Harbans Singh, Bhola Ram and Ranbir Singh are retained as drivers and their services have been 
regularized as drivers with all consequential benefits but the petitioner was singled out for 
discriminatory treatment. That the termination of the services of the petitioner time and again is in 
gross violation of the provisions of sections 25- F, 25-G and 25-H of the Industrial Disputes Act, 
1947 (hereinafter referred as to Act). That the petitioner is serving with the respondent department 
from the last 27 years except  certain artificial and fictional breaks effected by the authorities of the 
respondent department intentionally in his service. That since the petitioner was enaged as driver 
on daily waged basis w.e.f. 1.1.1987, hence, he is entitled for regularization of his services after 
completion of 10 years of service. Against this back-drop it has been prayed that the respondents be 
directed to treat the petitioner in continuous service as driver on daily waged basis w.e.f. 1.1.1987 
to till date and the breaks effected in the service of the petitioner from time to time be condoned 
and further the respondents be directed to grant all service benefits to the petitioner. It is further 
prayed that the respondents be directed to regularize the services of the petitioner on completion of 
his 10 years of service. 
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 3. By filing reply, the respondents contested the claim of the petitioner wherein 
preliminary objections have been taken that the petitioner was initially engaged as driver on daily 
wage basis in the forest circle Rampur w.e.f. 1.1.1987 to 30.5.1990 and worked for 880 days in 
various spells and the petitioner had left the work at his own, that the petitioner was engaged in the 
CAT Plan Division Nichhar w.e.f. 22.4.2002 to 31.10.2002 and worked for 177 days in various 
spells and thereafter the petitioner was engaged as driver on contract w.e.f. 1.11.2002 to 30.6.2012 
in Upper Satluj Valley Watershed Development Society Rampur which society was closed vide 
letter dated 5.5.2012 and the services of the staff engaged in this Society including the petitioner 
were terminated w.e.f. 30.6.2012 and that the petitioner had been re- engaged under HP State 
Compensatory Afforestation Fund Management & Planning Authority on contract basis w.e.f. 
22.5.2013 and is presently working in the same capacity. On merits, it has been denied that the 
respondents had given artificial and fictional breaks intentionally in the service of the petitioner. 
That the petitioner had not completed requisite 10 years of continuous service as on 1.1.1997, 
hence, he is not entitled for regularization. It is denied that the juniors to the petitioner are still 
working with the respondents. The respondents prayed for the dismissal of the claim petition. 
 
 4. By filing rejoinder the petitioner has reiterated the allegations made in the claim 
petition by denying those of the respondents. 
 
 5. On the pleadings of the parties, the following issues were framed on 10.10.2017. 
 
  (1) Whether time to time termination of the services of the petitioner by the 

respondents from the year, 1990 to 2002 and 1.7.2012 to 21.6.2013 without 
complying with the provisions of the Industrial Disputes Act, 1947 is illegal and 
unjustified?    ..OPP. 

 

  (2) If issue No.1 is proved in affirmative, to what relief of service benefits the 
petitioner is entitled?  ..OPP. 

 

  (3) Whether the petition is not maintainable as alleged? ..OPR. 
 

  (4) Relief. 
 

 6. I have heard the learned counsel for the parties and have also gone through the record 
of the case. 
 

 7. For the reasons to be recorded hereinafter while discussing issues for determination my 
findings on the aforesaid issues are as under. 
 

 Issue No.1 :  No 
 
 Issue No. 2 :  Becomes redundant 
 
 Issue No. 3 :  No 
 
 Relief :   Reference answered in favour of the respondents and against the petitioner 

per operative part of award. 
 

REASONS FOR FINDINGS 
 
Issues No. 1: 
 
 8. To prove issue No.1, the petitioner stepped into the witness box as PW-1 and tendered 
in evidence his affidavit Ex. PW-1/A wherein he reiterated almost all the averments as stated in the 
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claim petition. In cross-examination, he admitted that at present he is working as a driver with the 
respondent department at Rampur Bushehr. He further admitted that he had worked as a daily 
wager from the year, 1987 to 1990. He denied that he had worked for 240 days only in the year, 
1990. He admitted that the department had not engaged any worker after the year, 2012. He denied 
that Lachmi Nand, Ramesh Chand, Nand Lal, Bhim Singh, Harbans Singh, Bhola Ram etc., were 
engaged prior to him in the department and they have been working continuously with the 
department as such they have been regularized. He further denied that he had abandoned the job at 
his own after the year, 1990. He admitted that no appointment letter had been issued by the 
department. He denied that he had not completed 10 years of continuous service. 
 
 9. PW-2 Shri Kam Raj, Junior Assistant in the office of DFO CAT Plan Rampur has 
tendered in evidence the mandays chart of petitioner Ex. PW-2/A. He also tendered in evidence the 
copies of bills pertaining to petitioner Ex. PW-2/B-1 to Ex. PW-2/B-7 and deposed that the 
information under RTI Act Ex. PW-2/C has been issued by their office which is correct. In cross-
examination, he admitted that the above mentioned record has neither been prepared by him nor the 
same has been prepared at his instance. 
 
 10. On the other hand, the respondents have examined Shri Chander Bhushan, DFO CAT 
Plan Division Nichar as RW-1 who tendered in evidence his affidavit Ex. RW-1/A wherein he 
reiterated almost all the averments as made in the reply. He also tendered in evidence the copy of 
notification dated 23.10.2002 Ex. RW-1/B, copy of notification dated 5.5.2012 Ex. RW-1/C, office 
order dated 21.5.2013 Ex. RW-1/D, copy of contract agreement dated 1.11.2009 Ex. RW-1/E and 
copy of agreement dated 28.5.2016 Ex. RW-1/F. In cross-examination he admitted that the 
petitioner had been engaged as daily wage driver w.e.f. 1.1.1987 till 30.5.1990 and thereafter he 
was re-engaged as daily wage driver in the year, 2002. He further admitted that the petitioner is still 
working with the department on contract basis. He denied that the petitioner was given fictional 
breaks after the year, 1990. He admitted that no notice was issued to the petitioner for resumption 
of his duties. He further admitted that their department had engaged new drivers after the year, 
1990. He expressed his ignorance that S/Shri Lachmmi Nand, Ramesh Chand, Nand Lal, Bhim 
Singh, Harbans Singh, Bhola Ram and Ranbir Singh were engaged after the year, 1990. He denied 
that the contract was executed with the petitioner in order to frustrate his seniority. 
 
 11. I have closely scrutinized the entire evidence, on record, and from the closer scrutiny 
thereof, it has become clear that the petitioner was initially engaged as a driver on daily wages basis 
in the Forest Circle, Rampur w.e.f. 1.1.1987 and he continued to work as such till 30.5.1990. 
Thereafter, he was engaged in the Catchment Area Treatment Plan (CAT) Plan Division Nichar 
w.e.f. 22.4.2002 to 31.10.2002. It is also clear from the record that with the constitution of Upper 
Satluj Valley Watershed Development Society Rampur, vide Government Notification Ex. RW-
1/B, the petitioner was engaged on contract basis with the said society w.e.f. 1.11.2002. The 
respondents had also placed on record one of the contracts executed between the petitioner and the 
aforesaid society dated 1.11.2009 Ex. RW-1/E. The aforesaid society was ordered to be closed 
w.e.f. 30.6.2012 vide notification Ex. RW-1/C, and the services of the staff engaged in the said 
society including the petitioner were terminated w.e.f. 30.6.2012. The perusal of the contract dated 
1.11.2009 Ex. RW-1/E shows that the contract was for a limited period and for a specific purpose 
as per clause-VIII and it has been specifically stated therein that the contract will in no way give the 
petitioner any right or claim for regular employment. Thereafter, the petitioner had been re-engaged 
under HP State Compensatory Afforestation Fund Management & Planning Authority (CAMPA) 
on contract basis w.e.f. 22.5.2013 vide office order Ex. RW-1/D and he is working as a driver on 
contract basis till date. The petitioner had also signed one of the contracts dated 28.5.2016 Ex. RW-
1/F. Hence, from the perusal of the record, it stands duly proved that initially the petitioner was 
engaged as a driver on daily wages basis w.e.f. 21.11.1987 till 30.5.1990 as per mandays chart Ex. 
PW-2/A. The case of the respondents is that after 30.5.1990, the petitioner had left the work at this 
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own and never approached the respondents for re-engagement whereas the case of the petitioner is 
that his services were terminated orally and he was not re-engaged despite his various personal 
visits and requests. However, except for his bald statement, there is no other evidence on record to 
suggest that after 30.5.1990, the petitioner kept on visiting and requesting the respondents to re-
engage him. There is no material on record to suggest as to what steps were immediately taken by 
the petitioner after his alleged termination. The perusal of the reference shows that the petitioner 
had raised the demand notice on 4.5.2015 i.e. after more than 25 years from the date of his alleged 
termination w.e.f. 30.5.1990. The petitioner has failed to explain as to why he remained silent for a 
period of about 25 years in raising the demand notice. There is no evidence on record to suggest 
that the petitioner had ever visited the office of the respondents for his re-engagement. Neither any 
letter nor any representation has been placed on record by the petitioner to prove that he had been 
requesting the respondents for his re-engagement. Rather, from the evidence by way of affidavit 
Ex. PW-1/A filed by the petitioner himself, it has become clear that on 20.3.2002, his services have 
been re-engaged as driver in CAT Plan and he had worked only for seven months. It is also clear 
that thereafter he was engaged on contract basis by Upper Satluj Valley Watershed Development 
Society, Rampur and he worked there without any break till 30.6.2012. The petitioner has failed to 
explain as to why he has not raised the demand notice immediately after his alleged termination on 
30.5.1990 and why he accepted the contractual appointment w.e.f. 1.11.2002 with Upper Satluj 
Valley Watershed Development Society, Rampur and why he had further accepted his re-
engagement under HP State Compensatory Afforestation Fund Management and Planning 
Authority (CAMPA) on contract basis w.e.f. 21.5.2013 till date without immediately raising any 
industrial dispute after his alleged termination w.e.f. 30.5.1990. Therefore, such conduct on the part 
of the petitioner gave rise to the inference that he intended to abandon the job voluntarily after 
30.5.1990 and his case would not fall within the definition of retrenchment as such there is no 
question of violation of any provisions of the Act. In Nagar Parishad Bilaspur Vs. Bone Ram 
reported in 2005 (1) Shim. LC 79, our own Hon'ble High Court  has held that  where the conduct 
of the workman is such that he had abandoned his job, his services would stand automatically 
terminated in law. The relevant extract of the aforesaid judgment reads as under: 
 
 “10……… In this background, the only inference which can be drawn from the 

conduct of the workman is that he abandoned his job and his services stood 
automatically terminated in law. Such an automatic termination of services, caused by 
workman himself and not by the Employer, would not fall within the definition of 
retrenchment”. 

 

 12. Furthermore, It has been held by the  Hon’ble  Apex  Court  in  (2013)  10  Supreme 
Court Cases 253 titled as Vijay S. Sathaye Vs. Indian Airlines Limited and Ors. that absence 
from duty in the beginning may be a mis-conduct but when absence is for a long period, it may 
amount to voluntary abandonment of service. The relevant paras 12 to 14 are reproduced as 
under:— 
 

 “12. It is a settled law that an employee cannot be termed as a slave, he has a right to 
abandon the service any time voluntarily by submitting his resignation and alternatively, not 
joining the duty and remaining absent for long. Absence from duty in the beginning may be 
a misconduct but when absence is for a very long period, it may amount to voluntarily 
abandonment of service and in that eventuality, the bonds of service come to an end 
automatically without requiring any order to be passed by the employer.” 

 
  “ 13. In Jeewanlal (1929) Ltd., Calcutta v. Its Workmen, this Court held as under (AIR p. 

1570 para 6): 
 
 “......there would be the class of cases where long unauthorized absence may reasonably 

give rise to an inference that such service is intended to be abandoned by the employee.” 
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 (See also: Shahoodul Haque v. The Registrar, Co-operative Societies, 
  
 “14. For the purpose of termination, there has to be positive action on the part of the 

employer while abandonment of service is a consequence of unilateral action on behalf of 
the employee and the employer has no role in it. Such an act cannot be termed as 
“retrenchment” from service. (See: State of Haryana v. Om Prakash)”. 

 
 Therefore, in view of the above cited rulings and having regard to the overwhelming 

evidence on record, it cannot be said that the services of the petitioner were terminated by 
the respondents w.e.f. 30.5.1990 rather he himself had abandoned the job. 

 
 13. Moreover, since the petitioner had been engaged on contract basis w.e.f. 1.11.2002 till 
30.6.2012 under the Upper Satluj Valley Watershed Development society, Rampur and thereafter 
he had been re-engaged under the HP State Compensatory Afforestation Fund Management & 
Planning Authority (CAMPA) on contract basis w.e.f. 21.5.2013, the termination of the services of 
the petitioner does not fall under the definition of retrenchment in view of the exception contained 
in clause (bb) of section 2(oo) of the Act. In 2006 LLR 1233 SC in case titled as Vidya Vardhaka 
Sangha & Anr. V. Y.D Deshpande &Ors., it has been held  that :— 
 
 “The appointment made on probation/ad-hoc basis for a specific period of time comes to 

an end by efflux of time and the person on such post can have no right to continue on the 
post. When after having accepted the terms and conditions stipulated in the appointment 
letter and allowed, the period for which they were appointed has been elapsed by efflux of 
time, they cannot be permitted to challenge the validity of their termination. 

 
 It was also held in (2006) 6 SCC 221, case titled as Reserve Bank of India V. Gopinath 

Sharma & Anr. that workman not appointed to any regular post but engaged on the basis of 
need of work on day to day basis, had no right to the post. 

 
 In  2006  (2)  SCC  794  in  case  titled  as  Haryana  State  Agricultural  Marketing  

Board  V.  Subhash  Chand  &  Anr.  the Hon’ble Supreme Court has held as under: 
 
  “11. The question as to whether Chapter V-A of the Act will apply or not would be 

dependent on the issue as to whether an order of retrenchment comes within the 
purview of Section 2 (oo) (bb) of the Act or not. If the termination of service in view of 
the exception contained in clauses (bb) of Section 2(oo) of the Act is not a 
'retrenchment’, the question of applicability of Chapter V-A thereof would not arise. 

 
 12. Central Bank of India Vs. S. Stayam whereupon reliance was placed by Mr. Singh, 

is itself an authority for the proposition that the definition of 'retrenchment' as 
contained in the said provision is wide. Once it is held that having regard to the nature 
of termination of services it would not come within the purview of the said definition, 
the question of applicability of Section 25-G of the Act does not arise.” 

 
 14. Thus, on the basis of the above cited rulings and also having regard to the entire 
evidence on record, it can safely be concluded that w.e.f. 1.11.2002, the petitioner had been 
engaged on contract basis, who was not retrenched w.e.f. 30.6.2012, within the meaning of section 
2(oo) of the Industrial Disputes Act, 1947 and that his case falls within the exception as prescribed 
under section 2(oo)(bb) of the Act, hence, no protection of sections 25-F, 25-G and 25-H is 
available to the petitioner. Moreover, the perusal of the record shows that the petitioner is still 
working on contract basis with HP State Compensatory Afforestation Fund Management & 
Planning Authority (CAMPA) w.e.f. 21.5.2013 till date. 
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 15. Therefore, in view of my aforesaid observations, since the petitioner had initially 
abandoned the job after 30.5.1990 and thereafter he was engaged on contract basis from time to 
time by accepting the terms and conditions stipulated in the contract, it cannot be said that time to 
time termination of the services of the petitioner by the respondents from the year, 1990 to 2002 
and from 1.7.2012 to 21.6.2013 without complying with the provisions of the Act is illegal and 
unjustified. Consequently, the petitioner fails to prove this issue which is answered in favour of the 
respondents and against the petitioner. 
 
Issue No. 2: 
 
 16. Since, the petitioner has failed to prove issue No.1, this issue becomes redundant. 
 
Issue No. 3: 
 
 17. In support of this issue, no evidence has been led by the respondents. However, the 
petitioner has filed this claim petition pursuant to the reference made by the appropriate 
government to this Court for adjudication and I find nothing wrong with this petition which is 
perfectly maintainable. Accordingly, this issue is decided in favour of the petitioner and against the 
respondents. 
 

RELIEF 
 
 As a sequel to my above discussion and findings on issue No.1 to 3, the claim of the 
petitioner fails and is hereby dismissed with the result the reference is answered against the 
petitioner and in favour of respondents. Let a copy of this award be sent to the appropriate 
government for publication in official gazette. File, after completion, be consigned to records. 
 
 Announced in the open Court today on this 2nd   Day of May, 2018.  
 

Sd/- 
 (SUSHIL KUKREJA), 

Presiding Judge, 
Industrial Tribunal-cum-Labour Court, Shimla. 

 
________  

 
IN  THE  COURT  OF  SHRI SUSHIL  KUKREJA,  PRESIDING  JUDGE,  H.P.  

INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA 
 
      Ref. No. 13 of 2011 
 
      Instituted on 2-5-2011 
 
      Decided on 8-5-2018 
 
 Vikram s/o Shri Rattan Chand, r/o Village Chattipura, P.O. Barotiwala, Tehsil Baddi, 
District Solan, H.P.    ..Petitioner. 
 

Vs. 
 
 M/s Biogenetic Drugs Pvt. Ltd., Village Jharmajri, Baddi, District Solan, HP through its 
Managing Director     ..Respondent. 
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Reference  under  section  10  of  the  Industrial  Disputes  Act, 1947 

 
 For petitioner :   Shri R.K. Khidtta, Advocate 
 For respondent :  Shri Rajiv Sharma, Advocate 
 

AWARD 
 
 The reference for adjudication, sent by the appropriate government, is as under :— 
 
 “Whether the dismissal of the services of Shri Vikram s/o Shri Rattan Chand, 

Operator, by the Managing Director, M/s Biogenetic Drugs Private Limited, Village 
Jharmazri, Baddi, District Solan, H.P. w.e.f. 27.3.2010 after serving charge sheet and 
after holding enquiry is legal and justified? If not, to what back wages, service benefits 
and relief the above named operator is entitled to from the concerned management?” 

 
 2. Briefly the case of the petitioner is that he was engaged by the respondent company 
w.e.f. 13.6.2005 and worked as such till 27.3.2010 continuously. His services had been terminated 
on 27.3.2010 without assigning any reason and without complying with the mandatory provisions 
of the Industrial Disputes Act, 1947 (hereinafter referred to as Act). On 25.8.2009, the respondent 
company asked the petitioner and other workers to leave the factory and did not allow them to work 
in the factory and only the workmen employed through contractor had been allowed to work. On 
26.8.2009, the petitioner along-with other workers came to the factory for work but the security 
officer stopped them to enter the factory and the gate of the factory was closed. The suspension 
order of the petitioner and other workers had already been pasted on the factory gate. On 26.8.2009, 
when the company had not allowed the petitioner and other workers to enter the factory, they made 
a joint complaint to the Labour Officer, Baddi upon which Labour Inspector came in the factory 
and made the inspection and summoned the respondent to his office for conciliation on 27.8.2009 
on which date one official of the respondent handed over the letter of the company to the Labour 
Inspector. On 28.9.2009, on the intervention of the Labour Inspector all other workers except the 
suspended workers including petitioner were allowed by the respondent company to work. It is 
further asserted that on 5.9.2009, the petitioner received the joint chargesheet from the respondent 
which was replied by him and thereafter the enquiry was conducted which was not fair and on the 
report of enquiry officer, the petitioner was asked to file the comments to the show cause and after 
receiving the reply of the petitioner, his services had been terminated. The petitioner never 
instigated any worker to go on strike and did not cause the loss to the company in any manner. The 
enquiry officer right from very beginning started favouring the respondent, who used to right down 
the things which favoured the company. The petitioner also gave in writing against the enquiry 
officer but the same was not accepted. The enquiry officer had not allowed the petitioner to lead his 
evidence. The enquiry officer had not conducted the enquiry in fair manner and had also not 
followed the principle of natural justice. The termination of the petitioner is illegal and violative of 
the provisions of the Industrial Disputes Act, 1947. 
 
 3. By filing reply, the respondent averred that on 21.8.2009, the petitioner along-with 
other workers stopped work at about 3.00 P.M. and had not allowed anyone to perform duty. On 
25.8.2009, the petitioner along-with other leading workers entered the factory and went to different 
departments and instigated other workmen to stop their work and resort to strike and as such the 
petitioner along-with other leading workmen who committed grave misconducts were suspended 
from duty vide letter dated 25.8.2009. On 26.8.2009, the suspension order was given to the 
petitioner and seven other employees, who refused to accept the same and the same were sent 
through post and copies were affixed on the main gate of the factory. It is further stated that the 
petitioner along-with other workmen committed grave misconduct for which they were suspended 
from the duty and a joint chargesheet dated 5.9.2009 was issued to them and when the reply filed 
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by the petitioner was not found satisfactory, the management decided to hold domestic enquiry in 
to the matter and constituted the enquiry jointly vide letter dated 14.9.2009. Shri Krishna Mohan 
Tripathi was appointed as an enquiry officer who conducted the enquiry. The enquiry officer was 
independent and impartial person who conducted the enquiry in fair and proper manner by 
following the principles of natural justice. The show cause notice was sent to the petitioner against 
proposed punishment of dismissal along-with the enquiry report and thereafter the petitioner was 
dismissed from the employment vide letter dated 27.3.2010. Since, all the charges leveled against 
the petitioner, stood proved, his services had been terminated. 
 
 4. By filing rejoinder, the petitioner reaffirmed his allegations by denying those of the 
respondent. Vide order dated 20.7.2013, this Court framed the following preliminary issues: 
 
  (1) Whether the domestic enquiry conducted against the petitioner is unfair and 

violative of the principles of natural justice as alleged? ..OPP. 
 
 5. Thereafter, vide order dated 2.12.2015, this Court decided the preliminary issue in 
favour of the petitioner and against the respondent by holding as under: 
 
 “In view of my foregoing findings on preliminary issue, the enquiry conducted by the 

enquiry officer vide Ex. RW-1/B, is violative of principle of natural justice, hence, is 
hereby set aside and quashed. 

 
 6. Since, the preliminary issue was answered against the respondent, hence, on the basis 
of pleadings of the parties, the following issues were framed by this Court on 2.12.2015 and the 
respondent was afforded opportunity to lead evidence on merits in order to prove the alleged 
misconduct of the petitioner. 
 
  (1) Whether the petitioner has committed the misconduct as alleged in the 

chargesheet dated 5.9.2009 issued by the respondent? ..OPR. 
 

  (2) If issue No.1 is proved in affirmative, whether the dismissal of the petitioner is 
legal and justified?  ..OPR. 

 

  (3) If issue No.1 is not proved in affirmative, then to what service benefits the 
petitioner is entitled to?   ..OPP. 

 
   (4) Relief. 
 
 7. I have heard the learned counsel for the parties and have also gone through the record 
of the case. 
 
 8. For the reasons to be recorded hereinafter while discussing issues for determination my 
findings on the aforesaid issues are as under :— 
 
 Issue No.1:  No 
 
 Issue No. 2 :  No 
 
 Issue No. 3 :       Entitled to reinstatement in service with seniority and continuity but 

without back wages. 
 
 Relief :       Reference answered in favour of the petitioner and against the respondent 

per operative part of award. 
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REASONS FOR FINDINGS 

 
Issues No. 1 & 2 : 

 
 9. Being interlinked and correlated both these issues are taken up together for discussion 
and decision. 

 
 10. In order to prove issue No.1, the respondent has examined four RWs. Shri Bal Mohan 
Sharma HR/Admn. Manager appeared into the witness box as RW-1 and tendered in evidence his 
affidavit Ex. RW-1/A wherein he reiterated almost all the averments as made in the reply. He also 
tendered in evidence notice dated 10.8.2009 Ex. R-1, notice dated 21.8.2009 Ex. R-2, letter to 
Labour Officer Baddi, Ex. R-3, notice dated 25.8.2009 Ex. R-4, letter to SHO Ex. R-5, notice dated 
28.8.2009 Ex. R-6, letter dated 27.8.2009 Ex. R-7, letter dated 28.8.2009 Ex. R-8, letter dated 
29.8.2009 Ex. R-9, notice dated 21.2.2008 Ex. R-10, notice dated 22.2.2009 Ex. R-11, notice dated 
23.2.2008 Ex. R-12, chargesheet dated 5.9.2009 Ex. R-13, settlement dated 3.3.2008 Ex. R-14 and 
letter dated 29.8.2016 to S.P. Baddi Ex. R-15. In cross-examination, he admitted that the petitioner 
was engaged as a helper and he worked continuously till the date of his termination. He further 
admitted that the demand notice was raised by the workers in the year, 2009 for increase in the 
wages. He denied that the workers had worked throughout the day on 21.8.2009. He admitted that 
on 24.8.2009, the respondent had ordered the increase in the wages of the workers. He denied that 
on 25.8.2009, all the workers were stopped by the respondent at the main gate of the factory. He 
further denied that the workers never went on strike in the month of August, 2009. He admitted that 
no show cause notice was issued to the petitioner prior to the issuance of suspension order dated 
26.8.2009. He denied that the work and conduct of the petitioner remained always satisfactory. He 
admitted that no chargesheet was issued to the petitioner nor any enquiry was held against him and 
no action was taken against him for the incident dated 21.2.2008. He denied that all the workers 
except the petitioner have been paid full salary for the month of August, 2009. He further denied 
that regular workers were stopped by the respondent and contractual workers were allowed to work 
in the month of August, 2009. He also denied that the petitioner had never instigated any worker to 
go on strike. He admitted that the labour inspector visited the factory on 28.8.2009 and all the 
workers except the chargesheeted workers including the petitioner were allowed to resume the 
duties. He denied that false charges have been leveled against the petitioner to remove him from the 
job illegally. He further denied that the petitioner had never indulged in any misconduct and illegal 
activity. He admitted that the petitioner had completed 240 days in preceding twelve months. 
 
 11. Shri Arun Thakur, HR Officer stepped into the witness box as RW-2 and tendered in 
evidence his affidavit Ex. RW-2/A wherein he also reiterated almost all the averment as made in 
the reply. In cross-examination, he denied that the petitioner along-with other chargesheeted 
workers were not addressing the workers on 21.8.2009 and have never raised any slogans in the 
factory premises against the management. He denied that the workers had raised a demand to 
increase their wages. He further denied that the workers never went on strike on 21 and 25 to 
27.8.2009. He also denied that the petitioner and other chargesheeted workers have never instigated 
any worker to go on strike. He denied that the respondent had stopped the workers at the main gate 
of the factory from doing the work. He admitted that no chargesheet was issued to the petitioner nor 
any enquiry was held against him and no action was taken against him for the incident dated 
21.2.2008. He denied that all the workers except the petitioner have been paid full salary for the 
month of August, 2009. He further denied that the Labour Inspector had visited the factory in the 
month of August, 2009 and found the management at fault. He admitted that the petitioner and 
other chargesheeted workers used to raise the demands of the workers before the management. He 
denied that the petitioner had never indulged in any misconduct and illegal activity. 
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 12. RW-3 Shri Dalip Singh, Packing Manager also tendered in evidence his affidavit Ex. 
RW-3/A wherein he reiterated almost all the averments as made in the reply. In cross-examination, 
he stated similar facts as stated by RW-1 and RW-2 in their cross- examination. 

 
 13. Shri Surinder Singh Bisht, Labour Inspector, Baddi appeared into the witness box as 
RW-4 to depose that he has not brought the summoned record as there is no such record found in 
their office. He further stated that notice Ex. R-1 was signed by Shri Puran Chand Thakur, the then 
Labour Inspector, Baddi. In cross-examination, he admitted that a file is maintained in their office 
regarding the conciliation proceedings of any case. He further admitted that in the notice Ex. R-1, it 
has not been requested to their office to initiate conciliation Proceedings. 

 
 14. On the other hand the petitioner examined Shri Harmeet Singh as PW-1, who deposed 
that he had worked as an operator with the respondent from the year, 2006 till the year, 2010. He 
further deposed that he was present in the factory on 21.8.2009 and the petitioner had never stopped 
him or any other worker from doing the duty and on 24.8.2009, he was also present in the factory 
and the petitioner had never misbehaved with any official on that day and had never used any foul 
language against any of the official. He also stated that the petitioner and other office bearers of the 
union used to espouse the cause of the workers before the management including the enhancement 
of bonus and the services of the petitioner were terminated as he along-with other office bearers of 
the union raised the demands of the workers. In cross- examination, he denied that on 10.8.2009, all 
the workers have gathered outside the canteen and stopped the work with the demand to raise their 
salary. He further denied that the petitioner along-with other workers namely Raghuvir, Mohan Lal, 
Surjit Kumari, Surender Pal, Sandeep Kumar, Prithi Chand and Rakesh Kumar were leading and 
instructing the other workers to go on illegal strike. He also denied that on 21.8.2009 at about 3.00 
P.M., the workers have stopped the work at the instance of the petitioner and aforesaid workers. He 
denied that on 23rd  and 24th August, 2009, the workers slowed down the production. He further 
denied that the workers were not allowed to enter inside the factory by the petitioner and aforesaid 
workers from 25.8.2009 to 28.8.2009. 

 
 15. The petitioner himself appeared into the witness box as PW-2 and tendered in evidence 
his affidavit Ex. P-1. In cross-examination, he denied that on 21.2.2008, the workers  went  on  the  
strike.  He  further  denied  that  no  notice  of  strike  was  given  to  the management. He also 
denied that on 21.2.2008, he along-with other workers namely Raghubir, Surender Pal, Sandeep 
Kumar, Surjeet Kumari, Mohan Lal and Prithi Chand instigated the other workers to go on strike. 
He denied that they had told the management if their wages were not increased then they will not 
allow to run the factory. He admitted that prior to 21.2.2008, they have raised a demand charter on 
which the Labour Inspector-cum-Conciliation Officer started the conciliation proceedings and the 
said proceedings were pending on 21.2.2008. He denied that after 21.2.2008 a chargesheet was 
issued to him and aforesaid workers and were suspended. He further denied that after the settlement 
Ex. R-14 they were taken back in service and the chargesheet was dropped. He also denied that on 
10.8.2009 at about 1.30 P.M., he along- with the aforesaid workers instigated all the workers to stop 
the work. He denied that on 21.8.2009, at about 3.00 P.M. the workers have stopped the production 
on their instigation and thereafter the senior officials of the company had counseled them and told 
them that their demands would be considered. He admitted that on 26.8.2009, he along-with 
aforesaid workers were suspended and notice to this effect was affixed at the factory gate. He 
denied that when the conciliation could not materialize on 27.8.2009, then they have threatened Bal 
Mohan Sharma, Manager, HR with dire consequences out-side the office of Labour Inspector. He 
further denied that on 28.8.2009, they had continued the illegal strike. He admitted that chargesheet 
Ex. R-13 was issued to him. He denied that he was dismissed from service due to the charges 
leveled in the chargesheet Ex. R-13. 
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 16. I have closely scrutinized the entire evidence on record and from the closer scrutiny 
thereof, it has become clear that the petitioner along-with other workers were issued joint 
chargesheet dated 5.9.2009 and since the explanation submitted by the petitioner was not found 
satisfactory by the respondent, a domestic enquiry was ordered to be conducted and accordingly 
Mr. K. M. Tripathi, Advocate was appointed as an enquiry officer to enquire into the charges 
leveled against them in respect of joint chargesheet. After the conclusion of enquiry, the enquiry 
officer had submitted his report dated 5.2.2010, Ex. RW-1/B. On the receipt of the enquiry report 
by the enquiry officer and after the satisfaction of the respondent that the charges leveled against 
the petitioner and other co-workers stood proved in the enquiry, the respondent concurred with the 
findings of the enquiry officer, as such the copy of the enquiry report along-with show cause notice 
was issued to the petitioner and other co-workers to the proposed punishment of dismissal and 
thereafter the petitioner along-with his co-workers were dismissed from the employment of the 
respondent company vide letter dated 27.3.2010. However, vide order dated 2.12.2015, this Court 
had set aside and quashed the enquiry conducted by the enquiry officer being violative of principles 
of natural justice and the respondent was afforded opportunity to lead evidence on merits in order 
to prove the misconduct as alleged in the chargesheet dated 5.9.2009 against the petitioner. At this 
stage, it would be pertinent to reproduce the joint chargesheet dated 5.9.2009 Ex. R-13 issued 
against the petitioner and other workers namely Mohan Lal, Surender Pal, Rakesh Kumar, Vikram, 
Nirmal Kumar, Ram Chand, Ms. Surjit Kumari, Sandeep Kumar and Prithi Chand with respect to 
the alleged misconduct which is in Hindi and the same reads as under: 
 

^^vki ij vkjksi gS fd vki yksxksa us fnukad 21&8&2009 dks fcuk lwpuk ,d lkFk feydj rFkk 
,d jk; gksdj yxHkx 3 cts vpkud dke jksd fn;k vkSj Bsdsnkj ds Jfedksa dks Hkh dke ugha djus fn;k 
ftlds fy, izca/kdksa us uksfVl Hkh tkjh fd;k fd vki yksx ^^dke ugha rks osru ugha** ds vk/kkj ij ml 
vof/k ds osru ds vf/kdkjh ugha gSA 

 

fnukad 24&8&2009 dks izca/kdksa us osru o`f) ?kksf"kr dh ftldk ?kksf"kr i= uksfVl cksMZ ij 
yxk;k x;kA 

 
vki lHkh fnukad 25&8&2009 dks lqcg QSDVªh ds vanj vk;s ijUrq vius dk;Z LFky ij ugha 

igqapsA vki yksxksa us dk;Z LFky NksM+dj vU; foHkkxksa esa tkdj Jfedksa dks dke u djus ds fy, mdlk;k 
,oa HkM+dk;kA vki yksxksa us viuk dk;Z 'kq: ugha fd;kA vki yksxksa ds mdlkus ,oa HkM+dkus ls vU; 
Jfedksa us vki yksxksa dh vxqokbZ esa] QSDVªh ds vanj jgdj fcuk lwpuk vuqfpr ,oa xSjdkuwuh gM+rky dhA 
izca/kdksa ds }kjk vki yksxksa dks le>k;k x;k fd vki yksx Jfedksa dks vuqfpr ,oa xSjdkuwuh gM+rky ds 
fy, u mdlk;sa vkSj gM+rky lekIr dj dke ij okil vk;sa D;ksafd blls mRiknu dk Hkh uqdlku gks 
jgk gSA izfr"Bku dh vkfFkZd gkyr igys ls [kjkc gS ysfdu vki yksxksa us izca/kdksa dk dguk ugha ekuk 
vkSj vki lHkh us u dsoy dEiuh ds Jfedksa dks cfYd Bsdsnkj ds Jedksa dks Hkh dke ugha djus fn;kA 
nksigj ds ckn vki  yksxksa us mu Jedksa ds lkFk gkFkkikbZ dh tks QSDVªh esa cuk gqvk rS;kj eky fMyhojh 
ds fy, ys tk jgs Fks vkSj vki yksxksa us rS;kj eky QSDVªh ls ckgj ugha tkus fn;k rFkk /kedh nh fd tks 
Hkh eky ckgj ysdj tk;sxk mlds gkFk iSj rksM+ nsaxsA 'kke dks viuh ikyh lekIr gksus ds ckn vki lHkh 
QSDVªh xsV ds ikl vanj gh bDV~Bs gks x, vkSj dgk fd vki yksx QSDVªh ugha pyus nsaxsA vki yksxksa ds 
mxz ,oa fo/oald joS;s dks ns[krs gq, iqfyl cqykuh iM+h A iqfyl ds vkus ds ckn vki yksx QSDVªh ls 
ckgj x;sA 

 
 vki yksxksa ds }kjk ,d lkFk feydj ,oa ,d jk; gksdj fnukad 25&8&2009 dks fd;s x, 
nqjkpj.kksa ds fy, izca/kdksa us vkidks] vius i= fnukad 25&8&2009 }kjk dk;Z ls fuyafcr dj fn;kA vki 
yksxksa dks fuyacu vkns'k fnukad 26&8&2009 dks lqcg yxHkx 8-30 cts QSDVªh xsV ij fn;k x;kA ysfdu 
vki yksxksa us fuyacu vkns'k i<+ dj ysus ls euk dj fn;k rnksijkUr fuyacu vkns'kksa dks xsV ij yxk 
fn;k x;kA fnukad 26&8&2009 dks vki lHkh fuyafcr Jfedksa us xsV ij nwljs Jfedksa dks Hkh jksd fy;k 
rFkk /kedk;k fd tks dke ij tk,xk mlds gkFk iSj rksM+ fn, tk,axs] ftlds dkj.k dqN Jfed tks dk;Z 
ij tkuk pkgrs Fks os Hkh vki yksxksa dh /kefd;ksa dh otg ls dk;Z ij ugha x,A   
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 izca/kdksa }kjk leLr gM+rkyh Jfed dks ckj&ckj le>k;k x;k ijUrq blds ckctwn Hkh gM+rkyh 
Jfed vki lHkh ds mdlkus o HkM+dkus ij gM+rky lekIr dj M~;wVh ij mifLFkr ugha gq, vkSj os bl 
ckr ij vM+s jgs gS fd tc rd fuyafcr Jfedksa dk fuyacu okil ugha fy, tkrk dksbZ Hkh M~;wVh ij ugha 
tk,xk vkSj gM+rky tkjh jgsxhA vki yksxksa rFkk ,d vU; fuyafcr Jfed Jh j?kqohj ds lkFk dqN vkSj 
Jfed Hkh nqjkpj.kksa esa fyIr gq,A vki yksxksa us mijksDr fnukad esa ;g Hkh /kedh nh fd vki yksx dEiuh 
ugha pyus nsaxs] tks Hkh dke ij tk,xk mUgsa ekjsaxs&ihVsaxs vkSj ns[krs gSa fd dSls QSDVªh ls ckgj fudyrs 
gSaA 
 
 fnukad 27&8&2009 dks lajk/ku dk;Zokgh ds nkSjku vki lHkh fuyafcr Jfedksa us lajk/ku dk;Zokgh 
lekIr gksus ds le;] dEiuh ds vf/kdkjh dks tks lajk/ku dk;Zokgh esa fgLlk ysus x, Fks] /kedh nh fd 
mUgsa yscj vkWfQl ls ckgj ugha tkus nsaxs ,oa mudh xkM+h Hkh rksM+ nh tk;sxhA ftldh lwpuk iqfyl 
foHkkx dks Hkh nh x;h FkhA vki yksxksa ds mdlkus o HkM+dkus ls fnukad 25&8&2009 dks nksuksa ikfy;ksa ds 
Jfed gM+rky ij jgs vkSj fnukad 26&8&2009 ls QSDVªh ds ckgj jgdj viuh vuqfpr ,oa xSjdkuwuh 
gM+rky fnukad 28&8&2009 rd tkjh j[kh A vki lHkh ds mijksDr dk;Z xaHkhj naMuh; nqjkpj.k gSA vki 
dks vkns'k gS fd vki bl vkjksi i= dh izkfIr ds rhu fnu ds vanj mÙkj nsa fd D;ksa u vki ds fo#) 
vuq'kklukRed dk;Zokgh dh tk,A vxj vki dk mÙkj fu/kkZfjr le; esa izkIr ugha gqvk rks ;g le>k 
tk,xk fd vkidks vkjksi Lohdkj gS rFkk rnuqlkj dk;Zokgh dh tk;sxhA 
 
 ekeys ds vafre fuiVkjs rd vkidk fuyacu vkns'k izHkkoh jgsxkA**  
 
 17. Now, the question which arises for consideration before this Court is as to whether the 
respondent has been able to prove the misconduct allegedly committed by the petitioner as per the 
aforesaid chargesheet. The first charge against the petitioner is that on 21.8.2009, at about 3.00 
P.M., the petitioner along-with the other co-workers named in the chargesheet stopped the workers 
of the factory including the workers of the contractor from doing the work for which the 
management had also issued the notice to the workers that they would not be entitled for the wages 
for the period during which they had not worked on the principle of “no work no wage”. However, 
to prove the aforesaid charge, except for the statements of RW-1, RW-2 and RW-3, no other cogent 
and satisfactory evidence on record has been led by the respondent. Though, RW-1 has tendered in 
evidence notice dated 21.8.2009, Ex. R-2 but no reliance can be placed upon the same because a 
copy of the same has also been allegedly endorsed to the Labour Department but neither any record 
nor any witness from the Labour Department has been produced by the respondent in order to 
prove that this notice was also sent to the Labour Department. RW-4, Labour Inspector, Baddi has 
specifically deposed that record pertaining to conciliation and strike at Biogenetic Drugs was not 
found in their office. The petitioner has specifically denied in cross-examination that on 21.8.2009 
at 3.00 P.M. the workers have stopped the work on their instigation. Neither any independent 
witness nor any worker of the factory or any worker of the contractor has been examined by the 
management to prove the aforesaid charge against the petitioner. Therefore, in the absence of any 
cogent and satisfactory evidence on record, the aforesaid charge has not been proved by the 
respondent against the petitioner. 

 
 18. The second charge against the petitioner and other co-workers named in the 
chargesheet is that on 25.8.2009, the petitioner along-with his associates named in the chargesheet 
instigated all the workers of the factory including the workers of the contractor to go on strike as a 
result of which all the workers went on illegal strike and also manhandled some of the workers and 
threatened them with dire consequences as a result of which the Police had to be called. To prove 
the aforesaid charge, the respondent had examined RW-1 to RW-3 but except for their bald 
statements, no other evidence has been led by the respondent to prove the aforesaid charge against 
the petitioner. Neither any independent witness nor any factory worker has been examined by the 
respondent in order to prove the aforesaid charge against the petitioner. Moreover, no worker of the 
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contractor has been produced in the witness box. Though, the charge against the petitioner is that 
due to the illegal strike, the police had to be called, however, no record from the Police Station has 
been produced before this Court. RW-1 has admitted in cross- examination that they had not made 
any complaint to the Police that the workers had stopped the ingress of the vehicles on 25.8.2009 
into the factory. RW-1 also stated in cross-examination that a complaint was made to the Police, 
however, for the reasons best known to the respondent neither any witness from the Police station 
has been examined nor any record from the Police station has been produced. RW-1 has also 
tendered in evidence complaint dated 25.8.2009 Ex. R-5 allegedly written to the SHO Police 
Station Barotiwala for police protection, however, there is nothing on record as to what had 
happened thereafter and what action had been taken by the Police on the aforesaid complaint Ex. R-
5. There is no evidence on record as to whether the Police had arrived at the factory and whether 
Police protection had been given on the complaint Ex. R-5. Similarly, RW-1 has tendered in 
evidence copy of complaint dated 25.8.2009 Ex. R-3 addressed to Labour Officer, Baddi regarding 
the illegal strike but no record from the office of Labour Officer Baddi has been produced before 
this Court. Therefore, in the absence of any record from the SHO Police Station Barotiwala and 
Labour Officer Baddi, no reliance can be placed upon the complaints Ex. R-3 & Ex. R-5. Hence, in 
the absence of any cogent and satisfactory evidence on record the aforesaid charge against the 
petitioner has also not been proved. 
 
 19. The next charge against the petitioner is that on 25.8.2009, the petitioner and other 
workers named in the chargesheet were suspended and on 26.8.2009 at 8.30 A.M. they refused to 
receive the suspension order and thereafter the copy of the same was pasted on the factory gate and 
on 26.8.2009 all the suspended workers have stopped the workers from doing the work. Further 
charge against the petitioner is that on 27.8.2009, after the conclusion of the conciliation 
proceedings the petitioner and other suspended workers had threatened the officials of the company 
who had attended the conciliation proceedings for which a complaint was also made to the Police. 
They have also been charged that due to their instigation, the workers of both the shifts remained 
on illegal strike on 25.8.2009 and they continued their strike w.e.f. 26.8.2009 to 28.8.2009. To 
prove the aforesaid charges, the respondent has examined RW-1 to RW-3, however, no cogent and 
satisfactory evidence has been led by the respondent to prove the aforesaid charges leveled against 
the petitioner and other workers named in the chargesheet. RW-1 stated in cross-examination that 
the respondent had made the complaint Ex. R-8 to the Labour Officer, Baddi regarding the illegal 
strike and also to the Labour Commissioner vide letter Ex. R-6, however, the respondent has failed 
to prove that the letter Ex. R-6 was sent to the Labour Commissioner. RW-1 admitted in cross-
examination that the letter Ex. R-6 might have been sent through registered post but the postal 
receipt qua the same was not annexed. Though, RW-1 has stated that the letter Ex. R-8 was sent to 
the Labour Officer by hand but admittedly there is no endorsement/receipt of Labour Officer on the 
letter Ex. R-8. Therefore, in the absence of any satisfactory evidence on record, it cannot be said 
that the letters Ex. R-6 and Ex. R-8 regarding the illegal strike were received by the Labour Officer 
and Labour Commissioner respectively. Similarly, no witness from the Police Station Barotiwala 
has been examined and no record of Police Station Barotiwala has been produced before this Court 
in order to prove the letter Ex. R-7 written to the SHO Police Station Barotiwala regarding the 
illegal strike of the workers. There is also nothing on record to show that what action has been 
taken by the Police Station Barotiwala upon the letter Ex. R-7. RW-1 also admitted in cross-
examination that they have not made any complaint to the Police regarding the threat given by the 
workers after the conciliation proceedings on 27.8.2009. Furthermore, RW-1 to RW-3 admitted in 
their cross- examination that the management had not received any complaint from the contractor 
regarding the stopping of work by the petitioner and other suspended workers. RW-2 also admitted 
that the other workers have not made any complaint in writing that they had been stopped by the 
petitioner for doing the work and to go on strike. Similarly, there is no evidence on record to 
suggest that during the period of alleged strike there was no production in the factory. RW-1 
admitted that the respondent had not annexed any record of “no production” in the factory on 



 

 

5513jkti=] fgekpy izns'k] 15 vDrwcj] 2018@23 vkf'ou] 1940        
21.8.2009 and from 25.8.2009 to 27.8.2009. Though, RW-1 to RW-3 stated in cross-examination 
that they had deducted the wages of the workers for the period of strike but admittedly no record 
has been produced by the respondent regarding the deduction of wages during the period of strike 
and no record has been produced regarding the fact that the goods have not been delivered to the 
dealers during the period of strike. Neither any independent witness nor any worker has been 
examined to prove the aforesaid charge against the petitioner and other workers named in the 
chargesheet. Even, the contractor was not produced in the witness box in order to prove that his 
workers were stopped from doing the work by the petitioner and other workers named in the 
chargesheet. RW-4, Labour Inspector, Baddi has specifically deposed that record pertaining to 
conciliation and strike at Biogenetic Drugs was not found in their office. Therefore, in the absence 
of any cogent and satisfactory evidence on record, the aforesaid charges against the petitioner and 
other workers named in the chargesheet have not been proved. Hence, I have no hesitation in 
holding that the respondent has failed to prove that due to the instigation of the petitioner and other 
workers named in the chargesheet, the workers went on illegal strike from 25.8.2009 to 28.9.2009 
and had threatened the officials of the company 
 
 20. Therefore, in view of my foregoing discussion, I have no hesitation in holding that the 
respondent has failed to prove the misconduct against the petitioner as alleged in the chargesheet 
dated 5.9.2009 Ex. R-13 issued by the respondent. Hence, the dismissal of the services of the 
petitioner on the basis of the aforesaid chargesheet is illegal and unjustified. Accordingly, both 
these issues are decided in favour of the petitioner and against the respondent. 
 
Issue No. 3 : 
 
 21. Since, I have held under issues No.1&2 above that the dismissal of the services of the 
petitioner by the respondent w.e.f. 27.3.2010 on the basis of chargesheet dated 5.9.2009 is illegal 
and unjustified, hence, the petitioner is held entitled to reinstatement in service with seniority and 
continuity. 
 
 22. Now, the question which arises for consideration, before this Court is as to whether the 
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In 
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the 
Hon'ble Supreme Court has held that once the order of termination of services of an employee is 
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an 
employee to get reinstated does not necessarily result in payment of full or partial back-wages,  
which is independent of  reinstatement.  It  has  further been held  by the Hon’ble  Supreme  
Court  in  2010  (1)  SLJ S .C.  70,  M/s  Ritu  Marbals  Vs.  Prab hak ant  Shukla  that full 
back wages cannot be granted mechanically, upon an order of termination be declared illegal. It is 
further held that reinstatement must not be accompanied by payment of full back wages even for 
the period when the workman remained out of service and contributed little or nothing to the 
Industry. 
 
 23. Moreover, the petitioner was under an obligation to prove by leading cogent evidence 
that he was not gainfully employed after the dismissal of his services. The initial burden is on the 
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex  
Court  in  (2005)  2  Supreme  ou rt  Cases  363  titled  as  Kend riya  Vidyalaya  Sangathan 
and another Vs. S.C. Sharma that : 
 
 “16…………..When, the question of determining the entitlement of a person to back-wages 

is concerned, the employee has to show that he was not gainfully employed. The initial 
burden is on him. After and if he places materials in that regard, the employer can bring on 
record materials to rebut the claim…………..” 
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 24. In the present case there is no satisfactory evidence on record to suggest that the 
petitioner was not gainfully employed after his dismissal. The petitioner has failed to discharge his 
burden by placing any concrete material on record that he was not gainfully employed after his 
dismissal. Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), I 
have no hesitation in holding that the petitioner is not entitled to any back- wages. Accordingly, 
issue No.3 is partly decided in favour of the petitioner and against the respondent. 
 

RELIEF 
 
 As a sequel to my findings on the aforesaid issues, the claim of the petitioner succeeds and 
is hereby allowed with the result the petitioner is ordered to be reinstated in service with seniority 
and continuity but without back-wages. Consequently, the reference stands answered in favour of 
the petitioner and against the respondent. Let a copy of this award be sent to the appropriate 
government for publication in official gazette. File, after completion be consigned to records. 
 
 Announced in the open Court today on this 8th Day of May, 2018. 
 

Sd/- 
(SUSHIL KUKREJA), 

 Presiding Judge,  
Industrial Tribunal-cum-Labour Court, Shimla. 

 
__________  

 
IN  THE  COURT  OF  SHRI SUSHIL KUKREJA,  PRESIDING JUDGE,  H.P.  

INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA 
 
      Ref  No. 23 of 2011 
 
      Instituted on 13-6-2011 
 
      Decided on 8-5-2018 
 
 Mohal Lal s/o Shri Ram Dass, r/o Village Kalu Jhanda, P.O. Mandhala, Tehsil Kasauli, 
District solan, H.P.    ..Petitioner. 
 

Vs. 
 

 M/s Biogenetic Drugs Pvt. Ltd., Village Jharmajri, Baddi, District Solan, H.P. through its 
Managing Director    ..Respondent. 
 
 Reference  under  section  10  of  the  Industrial  Disputes  Act, 1947 
 
 For petitioner    :          Shri R.K Khidtta, Advocate 
 
 For respondent           :          Shri Rajiv Sharma, Advocate 
 

AWARD 
 
 The reference for adjudication, sent by the appropriate government, is as under :— 
 
 “Whether the dismissal of the services of Shri Mohan Lal s/o Shri Ram Dass, Helper 

by the Managing Director, M/s Biogenetic Drugs Private Limited, Village Jharmazri, 
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Baddi, District Solan, H.P. w.e.f. 27.3.2010 after serving charge sheet and after holding 
enquiry is legal and justified? If not, to what back wages, service benefits and relief the 
above named helper is entitled to from the concerned management?” 

 
 2. Briefly the case of the petitioner is that he was engaged by the respondent company 
w.e.f. 28.6.2005 and worked as such till 27.3.2010 continuously. His services had been terminated 
on 27.3.2010 without assigning any reason and without complying with the mandatory provisions 
of the Industrial Disputes Act, 1947 (hereinafter referred to as Act). On 25.8.2009, the respondent 
company asked the petitioner and other workers to leave the factory and did not allow them to work 
in the factory and only the workmen employed through contractor had been allowed to work. On 
26.8.2009, the petitioner along-with other workers came to the factory for work but the security 
officer stopped them to enter the factory and the gate of the factory was closed. The suspension 
order of the petitioner and other workers had already been pasted on the factory gate. On 26.8.2009, 
when the company had not allowed the petitioner and other workers to enter the factory, they made 
a joint complaint to the Labour Officer, Baddi upon which Labour Inspector came in the factory 
and made the inspection and summoned the respondent to his office for conciliation on 27.8.2009 
on which date one official of the respondent handed over the letter of the company to the Labour 
Inspector. On 28.9.2009, on the intervention of the Labour Inspector all other workers except the 
suspended workers including petitioner were allowed by the respondent company to work. It is 
further asserted that on 5.9.2009, the petitioner received the joint chargesheet from the respondent 
which was replied by him and thereafter the enquiry was conducted which was not fair and on the 
report of enquiry officer, the petitioner was asked to file the comments to the show cause and after 
receiving the reply of the petitioner, his services had been terminated. The petitioner never 
instigated any worker to go on strike and did not cause the loss to the company in any manner. The 
enquiry officer right from very beginning started favouring the respondent, who used to right down 
the things which favoured the company. The petitioner also gave in writing against the enquiry 
officer but the same was not accepted. The enquiry officer had not allowed the petitioner to lead his 
evidence. The enquiry officer had not conducted the enquiry in fair manner and had also not 
followed the principle of natural justice. The termination of the petitioner is illegal and violative of 
the provisions of the Industrial Disputes Act, 1947. 
 
 3. By filing reply, the respondent averred that on 21.8.2009, the petitioner along-with 
other workers stopped work at about 3.00 P.M. and had not allowed anyone to perform duty. On 
25.8.2009, the petitioner along-with other leading workers entered the factory and went to different 
departments and instigated other workmen to stop their work and resort to strike and as such the 
petitioner along-with other leading workmen who committed grave misconducts were suspended 
from duty vide letter dated 25.8.2009. On 26.8.2009, the suspension order was given to the 
petitioner and seven other employees, who refused to accept the same and the same were sent 
through post and copies were affixed on the main gate of the factory. It is further stated that the 
petitioner along-with other workmen committed grave misconduct for which they were suspended 
from the duty and a joint chargesheet dated 5.9.2009 was issued to them and when the reply filed 
by the petitioner was not found satisfactory, the management decided to hold domestic enquiry in 
to the matter and constituted the enquiry jointly vide letter dated 14.9.2009. Shri Krishna Mohan 
Tripathi was appointed as an enquiry officer who conducted the enquiry. The enquiry officer was 
independent and impartial person who conducted the enquiry in fair and proper manner by 
following the principles of natural justice. The show cause notice was sent to the petitioner against 
proposed punishment of dismissal along-with the enquiry report and thereafter the petitioner was 
dismissed from the employment vide letter dated 27.3.2010. Since, all the charges leveled against 
the petitioner, stood proved, his services had been terminated. 
 
 4. By filing rejoinder, the petitioner reaffirmed his allegations by denying those of the 
respondent. Vide order dated 20.7.2013, this Court framed the following preliminary issues: 
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  15.  Whether the domestic enquiry conducted against the petitioner is unfair and 

violative of the principles of natural justice as alleged? ...OPP. 
 
 5. Thereafter, vide order dated 2.12.2015, this Court decided the preliminary issue in 
favour of the petitioner and against the respondent by holding as under :— 
 
 “In view of my foregoing findings on preliminary issue, the enquiry conducted by the 

enquiry officer vide Ex. RW-1/B, is violative of principle of natural justice, hence, is 
hereby set aside and quashed. 

 
 6. Since, the preliminary issue was answered against the respondent, hence, on the basis 
of pleadings of the parties, the following issues were framed by this Court on 2.12.2015 and the 
respondent was afforded opportunity to lead evidence on merits in order to prove the alleged 
misconduct of the petitioner :— 
 
  21. Whether the petitioner has committed the misconduct as alleged in the 

chargesheet dated 5.9.2009 issued by the respondent? ...OPR. 
 
  22. If issue No.1 is proved in affirmative, whether the dismissal of the petitioner is 

legal and justified?  ...OPR. 
 
  23. If issue No.1 is not proved in affirmative, then to what service benefits the 

petitioner is entitled to?  ...OPP. 
 
   24. Relief. 
 
 7. I have heard the learned counsel for the parties and have also gone through the record 
of the case. 
 
 8. For the reasons to be recorded hereinafter while discussing issues for determination my 
findings on the aforesaid issues are as under. 
 
 Issue No.1 :        No 
 
 Issue No. 2 :       No 
 
 Issue No. 3 :        Entitled to reinstatement in service with seniority and continuity but 

without back wages. 
 
 Relief :            Reference answered in favour of the petitioner and against the respondent 

per operative part of award. 
 

REASONS FOR FINDINGS 
 
Issues No. 1 & 2 : 
 
 9. Being interlinked and correlated both these issues are taken up together for discussion 
and decision. 
 
 10. In order to prove issue No.1, the respondent has examined four RWs. Shri Bal Mohan 
Sharma HR/Admn. Manager appeared into the witness box as RW-1 and tendered in evidence his 
affidavit Ex. RW-1/A wherein he reiterated almost all the averments as made in the reply. He also 
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tendered in evidence notice dated 10.8.2009 Ex. R-1, notice dated 21.8.2009 Ex. R-2, letter to 
Labour Officer Baddi, Ex. R-3, notice dated 25.8.2009 Ex. R-4, letter to SHO Ex. R-5, notice dated 
28.8.2009 Ex. R-6, letter dated 27.8.2009 Ex. R-7, letter dated 28.8.2009 Ex. R-8, letter dated 
29.8.2009 Ex. R-9, notice dated 21.2.2008 Ex. R-10, notice dated 22.2.2009 Ex. R-11, notice dated 
23.2.2008 Ex. R-12, chargesheet dated 5.9.2009 Ex. R-13, settlement dated 3.3.2008 Ex. R-14 and 
letter dated 29.8.2016 to S.P Baddi Ex. R-15. In cross-examination, he admitted that the petitioner 
was engaged as a helper and he worked continuously till the date of his termination. He further 
admitted that the demand notice was raised by the workers in the year, 2009 for increase in the 
wages. He denied that the workers had worked throughout the day on 21.8.2009. He admitted that 
on 24.8.2009, the respondent had ordered the increase in the wages of the workers.   He denied that 
on 25.8.2009, all the workers were stopped by the respondent at the main gate of the factory. He 
further denied that the workers never went on strike in the month of August, 2009. He admitted that 
no show cause notice was issued to the petitioner prior to the issuance of suspension order dated 
26.8.2009. He denied that the work and conduct of the petitioner remained always satisfactory. He 
admitted that no chargesheet was issued to the petitioner nor any enquiry was held against him and 
no action was taken against him for the incident dated 21.2.2008. He denied that all the workers 
except the petitioner have been paid full salary for the month of August, 2009. He further denied 
that regular workers were stopped by the respondent and contractual workers were allowed to work 
in the month of August, 2009. He also denied that the petitioner had never instigated any worker to 
go on strike. He admitted that the labour inspector visited the factory on 28.8.2009 and all the 
workers except the chargesheeted workers including the petitioner were allowed to résumé the 
duties. He denied that false charges have been leveled against the petitioner to remove him from the 
job illegally. He further denied that the petitioner had never indulged in any misconduct and illegal 
activity. He admitted that the petitioner had completed 240 days in preceding twelve months. 

 
 11. Shri Arun Thakur, HR Officer stepped into the witness box as RW-2 and tendered in 
evidence his affidavit Ex. RW-2/A wherein he also reiterated almost all the averment as made in 
the reply. In cross-examination, he denied that the petitioner along-with other chargesheeted 
workers were not addressing the workers on 21.8.2009 and have never raised any slogans in the 
factory premises against the management. He denied that the workers had raised a demand to 
increase their wages. He further denied that the workers never went on strike on 21 and 25 to 
27.8.2009. He also denied that the petitioner and other chargesheeted workers have never instigated 
any worker to go on strike. He denied that the respondent had stopped the workers at the main gate 
of the factory from doing the work. He admitted that no chargesheet was issued to the petitioner nor 
any enquiry was held against him and no action was taken against him for the incident dated 
21.2.2008. He denied that all the workers except the petitioner have been paid full salary for the 
month of August, 2009. He further denied that the Labour Inspector had visited the factory in the 
month of August, 2009 and found the management at fault. He admitted that the petitioner and 
other chargesheeted workers used to raise the demands of the workers before the management. He 
denied that the petitioner had never indulged in any misconduct and illegal activity. 

 
 12. RW-3 Shri Dalip Singh, Packing Manager also tendered in evidence his affidavit Ex. 
RW-3/A wherein he reiterated almost all the averments as made in the reply. In cross-examination, 
he stated similar facts as stated by RW-1 and RW-2 in their cross- examination. 

 
 13. Shri Surinder Singh Bisht, Labour Inspector, Baddi appeared into the witness box as 
RW-4 to depose that he has not brought the summoned record as there is no such record found in 
their office. He further stated that notice Ex. R-1 was signed by Shri Puran Chand Thakur, the then 
Labour Inspector, Baddi. In cross-examination, he admitted that a file is maintained in their office 
regarding the conciliation proceedings of any case. He further admitted that in the notice Ex. R-1, it 
has not been requested to their office to initiate conciliation Proceedings. 
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 14. On the other hand the petitioner examined Shri Harmeet Singh as PW-1, who deposed 
that he had worked as an operator with the respondent from the year, 2006 till the year, 2010. He 
further deposed that he was present in the factory on 21.8.2009 and the petitioner had never stopped 
him or any other worker from doing the duty and on 24.8.2009, he was also present in the factory 
and the petitioner had never misbehaved with any official on that day and had never used any foul 
language against any of the official. He also stated that the petitioner and other office bearers of the 
union used to espouse the cause of the workers before the management including the enhancement 
of bonus and the services of the petitioner were terminated as he along-with other office bearers of 
the union raised the demands of the workers. In cross- examination, he denied that on 10.8.2009, all 
the workers have gathered outside the canteen and stopped the work with the demand to raise their 
salary. He further denied that the petitioner along-with other workers namely Raghuvir, Vikram, 
Surjit Kumari, Surender Pal, Sandeep Kumar, Prithi Chand and Rakesh Kumar were leading and 
instructing the other workers to go on illegal strike. He also denied that on 21.8.2009 at about 3.00 

P.M., the workers have stopped the work at the instance of the petitioner and aforesaid workers. He 
denied that on 23rd  and 24th August, 2009, the workers slowed down the production. He further 
denied that the workers were not allowed to enter inside the factory by the petitioner and aforesaid 
workers from 25.8.2009 to 28.8.2009. 
 
 15. The petitioner himself appeared into the witness box as PW-2 and tendered in evidence 
his affidavit Ex. P-1. In cross-examination, he denied that on 21.2.2008, the workers went on the 
strike. He further denied that no notice of strike was given to the management. He also denied that 
on 21.2.2008, he along-with other workers namely Raghubir, Surender Pal, Sandeep Kumar, 
Surjeet Kumari, Prithi Chand and Vikram instigated the other workers to go on strike. He denied 
that they had told the management if their wages were not increased then they will not allow to run 
the factory. He admitted that prior to 21.2.2008, they have raised a demand charter on which the 
Labour Inspector-cum-Conciliation Officer started the conciliation proceedings and the said 
proceedings were pending on 21.2.2008. He denied that after 21.2.2008 a chargesheet was issued to 
him and aforesaid workers and were suspended. He further denied that after the settlement Ex. R-
14 they were taken back in service and the chargesheet was dropped. He also denied that on 
10.8.2009 at about 1.30 P.M., he along-with the aforesaid workers instigated all the workers to stop 
the work. He denied that on 21.8.2009, at about 3.00 P.M. the workers have stopped the production 
on their instigation and thereafter the senior officials of the company had counseled them and told 
them that their demands would be considered. He admitted that he along-with aforesaid workers 
were suspended on 26.8.2009 and notice to this effect was affixed at the factory gate. He denied 
that the on 28.8.2009 also they had continued the illegal strike. He further denied that chargesheet 
Ex. R-13 was issued to him. He also denied that he was dismissed from service due to the charges 
leveled in the chargesheet Ex. R-13. He denied that due to their illegal strike there was no 
manufacturing process in the factory. 
 
 16. I have closely scrutinized the entire evidence on record and from the closer scrutiny 
thereof, it has become clear that the petitioner along-with other workers were issued joint 
chargesheet dated 5.9.2009 and since the explanation submitted by the petitioner was not found 
satisfactory by the respondent, a domestic enquiry was ordered to be conducted and accordingly 
Mr. K. M Tripathi, Advocate was appointed as an enquiry officer to enquire into the charges 
leveled against them in respect of joint chargesheet. After the conclusion of enquiry, the enquiry 
officer had submitted his report dated 5.2.2010, Ex. RW-1/B. On the receipt of the enquiry report 
by the enquiry officer and after the satisfaction of the respondent that the charges leveled against 
the petitioner and other co-workers stood proved in the enquiry, the respondent concurred with the 
findings of the enquiry officer, as such the copy of the enquiry report along-with show cause notice 
was issued to the petitioner and other co-workers to the proposed punishment of dismissal and 
thereafter the petitioner along-with his co-workers were dismissed from the employment of the 
respondent company vide letter dated 27.3.2010. However, vide order dated 2.12.2015, this Court 
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had set aside and quashed the enquiry conducted by the enquiry officer being violative of principles 
of natural justice and the respondent was afforded opportunity to lead evidence on merits in order 
to prove the misconduct as alleged in the chargesheet dated 5.9.2009 against the petitioner. At this 
stage, it would be pertinent to reproduce the joint chargesheet dated 5.9.2009 Ex. R-13 issued 
against the petitioner and other workers namely Mohan Lal, Surender Pal, Rakesh Kumar, Vikram, 
Nirmal Kumar, Ram Chand, Ms. Surjit Kumari, Sandeep Kumar and Prithi Chand with respect to 
the alleged misconduct which is in Hindi and the same reads as under :— 
 

^^vki ij vkjksi gS fd vki yksxksa us fnukad 21&8&2009 dks fcuk lwpuk ,d lkFk feydj rFkk 
,d jk; gksdj yxHkx 3 cts vpkud dke jksd fn;k vkSj Bsdsnkj ds Jfedksa dks Hkh dke ugha djus fn;k 
ftlds fy, izca/kdksa us uksfVl Hkh tkjh fd;k fd vki yksx ^^dke ugha rks osru ugha** ds vk/kkj ij ml 
vof/k ds osru ds vf/kdkjh ugha gSA 

 
fnukad 24&8&2009 dks izca/kdksa us osru o`f) ?kksf"kr dh ftldk ?kksf"kr i= uksfVl cksMZ ij 

yxk;k x;kA 
 
vki lHkh fnukad 25&8&2009 dks lqcg QSDVªh ds vanj vk;s ijUrq vius dk;Z LFky ij ugha 

igqapsA vki yksxksa us dk;Z LFky NksM+dj vU; foHkkxksa esa tkdj Jfedksa dks dke u djus ds fy, mdlk;k 
,oa HkM+dk;kA vki yksxksa us viuk dk;Z 'kq: ugha fd;kA vki yksxksa ds mdlkus ,oa HkM+dkus ls vU; 
Jfedksa us vki yksxksa dh vxqokbZ esa] QSDVªh ds vanj jgdj fcuk lwpuk vuqfpr ,oa xSj&dkuwuh gM+rky 
dhA izca/kdksa ds }kjk vki yksxksa dks le>k;k x;k fd vki yksx Jfedksa dks vuqfpr ,oa xSj&dkuwuh 
gM+rky ds fy, u mdlk;sa vkSj gM+rky lekIr dj dke ij okil vk;s D;ksafd blls mRiknu dk Hkh 
uqdlku gks jgk gSA izfr"Bku dh vkfFkZd gkyr igys ls [kjkc gS ysfdu vki yksxksa us izca/kdksa dk dguk 
ugha ekuk vkSj vki lHkh us u dsoy dEiuh ds Jfedksa dks cfYd Bsdsnkj ds Jfedksa dks Hkh dke ugha 
djus fn;kA nksigj ds ckn vki  yksxksa us mu Jfedksa ds lkFk gkFkkikbZ dh tks QSDVªh esa cuk gqvk rS;kj 
eky fMyhojh ds fy, ys tk jgs Fks vkSj vki yksxksa us rS;kj eky QSDVªh ls ckgj ugha tkus fn;k rFkk 
/kedh nh fd tks Hkh eky ckgj ysdj tk;sxk mlds gkFk iSj rksM+ nsaxsA 'kke dks viuh ikyh lekIr gksus 
ds ckn vki lHkh QSDVªh xsV ds ikl vanj gh bDV~Bs gks x, vkSj dgk fd vki yksx QSDVªh ugha pyus 
nsaxsA vki yksxksa ds mxz ,oa fo/oald joS;s dks ns[krs gq, iqfyl cqykuh iM+h A iqfyl ds vkus ds ckn vki 
yksx QSDVªh ls ckgj x;sA 

 

 vki yksxksa ds }kjk ,d lkFk feydj ,oa ,d jk; gksdj fnukad 25&8&2009 dks fd;s x, 
nqjkpj.kksa ds fy, izca/kdksa us vkidks] vius i= fnukad 25&8&2009 }kjk dk;Z ls fuyafcr dj fn;kA vki 
yksxksa dks fuyacu vkns'k fnukad 26&8&2009 dks lqcg yxHkx 8-30 cts QSDVªh xsV ij fn;k x;kA ysfdu 
vki yksxksa us fuyacu vkns'k i<+ dj ysus ls euk dj fn;k rnksijkUr fuyacu vkns'kksa dks xsV ij yxk 
fn;k x;kA fnukad 26&8&2009 dks vki lHkh fuyafcr Jfedksa us xsV ij nwljs Jfedksa dks Hkh jksd fy;k 
rFkk /kedk;k fd tks dke ij tk,xk mlds gkFk iSj rksM+ fn, tk,axs] ftlds dkj.k dqN Jfed tks dk;Z 
ij tkuk pkgrs Fks os Hkh vki yksxksa dh /kefd;ksa dh otg ls dk;Z ij ugha x,A   
 

 izca/kdksa }kjk leLr gM+rkyh Jfedksa dks ckj&ckj le>k;k x;k ijUrq blds ckctwn Hkh gM+rkyh 
Jfed vki lHkh ds mdlkus o HkM+dkus ij gM+rky lekIr dj M;wVh ij mifLFkr ugha gq, vkSj os bl 
ckr ij vM+s jgs gS fd tc rd fuyafcr Jfedksa dk fuyacu okil ugha fy, tkrk dksbZ Hkh M;wVh ij ugha 
tk,xk vkSj gM+rky tkjh jgsxhA vki yksxksa rFkk ,d vU; fuyafcr Jfed Jh j?kqohj ds lkFk dqN vkSj 
Jfed Hkh nqjkpj.kksa esa fyIr gq,A vki yksxksa us mijksDr fnukad esa ;g Hkh /kedh nh fd vki yksx dEiuh 
ugha pyus nsaxs] tks Hkh dke ij tk,xk mUgsa ekjsaxs&ihVsaxs vkSj ns[krs gSa fd dSls QSDVªh ls ckgj fudyrs 
gSaA 
 

 fnukad 27&8&2009 dks lajk/ku dk;Zokgh ds nkSjku vki lHkh fuyafcr Jfedksa us lajk/ku dk;Zokgh 
lekIr gksus ds le;] dEiuh ds vf/kdkjh dks tks lajk/ku dk;Zokgh esa fgLlk ysus x, Fks] /kedh nh fd 
mUgsa yscj vkWfQl ls ckgj ugha tkus nsaxs ,oa mudh xkM+h Hkh rksM+ nh tk;sxhA ftldh lwpuk iqfyl 
foHkkx dks Hkh nh x;h FkhA  
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 vki yksxksa ds mdlkus o HkM+dkus ls fnukad 25&8&2009 dks nksuksa ikfy;ksa ds Jfed gM+rky ij 
jgs vkSj fnukad 26&8&2009 ls QSDVªh ds ckgj jgdj viuh vuqfpr ,oa xSjdkuwuh gM+rky fnukad 
28&8&2009 rd tkjh j[kh A vki lHkh ds mijksDr dk;Z xaHkhj naMuh; nqjkpj.k gSA vki dks vkns'k gS 
fd vki bl vkjksi i= dh izkfIr ds rhu fnu ds vanj mÙkj nsa fd D;ksa u vki ds fo#) vuq'kklukRed 
dk;Zokgh dh tk,A vxj vki dk mÙkj fu/kkZfjr le; esa izkIr ugha gqvk rks ;g le>k tk,xk fd vkidks 
vkjksi Lohdkj gS rFkk rnuqlkj dk;Zokgh dh tk;sxhA 
 
 ekeys ds vafre fuiVkjs rd vkidk fuyacu vkns'k izHkkoh jgsxkA**  
 
 17. Now, the question which arises for consideration before this Court is as to whether the 
respondent has been able to prove the misconduct allegedly committed by the petitioner as per the 
aforesaid chargesheet. The first charge against the petitioner is that on 21.8.2009, at about 3.00 
P.M., the petitioner along-with the other co-workers named in the chargesheet stopped the workers 
of the factory including the workers of the contractor from doing the work for which the 
management had also issued the notice to the workers that they would not be entitled for the wages 
for the period during which they had not worked on the principle of “no work no wage”. However, 
to prove the aforesaid charge, except for the statements of RW-1, RW-2 and RW-3, no other cogent 
and satisfactory evidence on record has been led by the respondent. Though, RW-1 has tendered in 
evidence notice dated 21.8.2009, Ex. R-2 but no reliance can be placed upon the same because a 
copy of the same has also been allegedly endorsed to the Labour Department but neither any record 
nor any witness from the Labour Department has been produced by the respondent in order to 
prove that this notice was also sent to the Labour Department. RW-4, Labour Inspector, Baddi has 
specifically deposed that record pertaining to conciliation and strike at Biogenetic Drugs was not 
found in their office. The petitioner has specifically denied in cross-examination that on 21.8.2009 
at 3:00 P.M. the workers have stopped the work on their instigation. Neither any independent 
witness nor any worker of the factory or any worker of the contractor has been examined by the 
management to prove the aforesaid charge against the petitioner. Therefore, in the absence of any 
cogent and satisfactory evidence on record, the aforesaid charge has not been proved by the 
respondent against the petitioner. 
 
 18. The second charge against the petitioner and other co-workers named in the 
chargesheet is that  on 25.8.2009, the petitioner along-with his associates named in the chargesheet 
instigated all the workers of the factory including the workers of the contractor to go on strike as a 
result of which all the workers went on illegal strike and also manhandled some of the workers and 
threatened them with dire consequences as a result of which the Police had to be called. To prove 
the aforesaid charge, the respondent had examined RW-1 to RW-3 but except for their bald 
statements, no other evidence has been led by the respondent to prove the aforesaid charge against 
the petitioner. Neither any independent witness nor any factory worker has been examined by the 
respondent in order to prove the aforesaid charge against the petitioner. Moreover, no worker of the 
contractor has been produced in the witness box. Though, the charge against the petitioner is that 
due to the illegal strike, the police had to be called, however, no record from the Police Station has 
been produced before this Court. RW-1 has admitted in cross-examination that they had not made 
any complaint to the Police that the workers had stopped the ingress of the vehicles on 25.8.2009 
into the factory. RW-1 also stated in cross-examination that a complaint was made to the Police, 
however, for the reasons best known to the respondent neither any witness from the Police station 
has been examined nor any record from the Police station has been produced. RW-1 has also 
tendered in evidence complaint dated 25.8.2009 Ex. R-5 allegedly written to the SHO Police 
Station Barotiwala for police protection, however, there is nothing on record as to what had 
happened thereafter and what action had been taken by the Police on the aforesaid complaint Ex. R-
5. There is no evidence on record as to whether the Police had arrived at the factory and whether 
Police protection had been given on the complaint Ex. R-5. Similarly, RW-1 has tendered in 
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evidence copy of complaint dated 25.8.2009 Ex. R-3 addressed to Labour Officer, Baddi regarding 
the illegal strike but no record from the office of Labour Officer Baddi has been produced before 
this Court. Therefore, in the absence of any record from the SHO Police Station Barotiwala and 
Labour Officer Baddi, no reliance can be placed upon the complaints Ex. R-3 & Ex. R-5. Hence, in 
the absence of any cogent and satisfactory evidence on record the aforesaid charge against the 
petitioner has also not been proved. 
 
 19. The next charge against the petitioner is that on 25.8.2009, the petitioner and other 
workers named in the chargesheet were suspended and on 26.8.2009 at 8.30 A.M. they refused to 
receive the suspension order and thereafter the copy of the same was pasted on the factory gate and 
on 26.8.2009 all the suspended workers have stopped the workers from doing the work. Further 
charge against the petitioner is that on 27.8.2009, after the conclusion of the conciliation 
proceedings the petitioner and other suspended workers had threatened the officials of the company 
who had attended the conciliation proceedings for which a complaint was also made to the Police. 
They have also been charged that due to their instigation, the workers of both the shifts remained 
on illegal strike on 25.8.2009 and they continued their strike w.e.f. 26.8.2009 to 28.8.2009. To 
prove the aforesaid charges, the respondent has examined RW-1 to RW-3, however, no cogent and 
satisfactory evidence has been led by the respondent to prove the aforesaid charges leveled against 
the petitioner and other workers named in the chargesheet. RW-1 stated in cross-examination that 
the respondent had made the complaint Ex. R-8 to the Labour Officer, Baddi regarding the illegal 
strike and also to the Labour Commissioner vide letter Ex. R-6, however, the respondent has failed 
to prove that the letter Ex. R-6 was sent to the Labour Commissioner. RW-1 admitted in cross-
examination that the letter Ex. R-6 might have been sent through registered post but the postal 
receipt qua the same was not annexed. Though, RW-1 has stated that the letter Ex. R-8 was sent to 
the Labour Officer by hand but admittedly there is no endorsement/receipt of Labour Officer on the 
letter Ex. R-8. Therefore, in the absence of any satisfactory evidence on record, it cannot be said 
that the letters Ex. R-6 and Ex. R-8 regarding the illegal strike were received by the Labour Officer 
and Labour Commissioner respectively. Similarly, no witness from the Police Station Barotiwala 
has been examined and no record of Police Station Barotiwala has been produced before this Court 
in order to prove the letter Ex. R-7 written to the SHO Police Station Barotiwala regarding the 
illegal strike of the workers. There is also nothing on record to show that what action has been 
taken by the Police Station Barotiwala upon the letter Ex. R-7. RW-1 also admitted in cross-
examination that they have not made any complaint to the Police regarding the threat given by the 
workers after the conciliation proceedings on 27.8.2009. Furthermore, RW-1 to RW-3 admitted in 
their cross- examination that the management had not received any complaint from the contractor 
regarding the stopping of work by the petitioner and other suspended workers. RW-2 also admitted 
that the other workers have not made any complaint in writing that they had been stopped by the 
petitioner for doing the work and to go on strike. Similarly, there is no evidence on record to 
suggest that during the period of alleged strike there was no production in the factory. RW-1 
admitted that the respondent had not annexed any record of “no production” in the factory on 
21.8.2009 and from 25.8.2009 to 27.8.2009. Though, RW-1 to RW-3 stated in cross-examination 
that they had deducted the wages of the workers for the period of strike but admittedly no record 
has been produced by the respondent regarding the deduction of wages during the period of strike 
and no record has been produced regarding the fact that the goods have not been delivered to the 
dealers during the period of strike. Neither any independent witness nor any worker has been 
examined to prove the aforesaid charge against the petitioner and other workers named in the 
chargesheet. Even, the contractor was not produced in the witness box in order to prove that his 
workers were stopped from doing the work by the petitioner and other workers named in the 
chargesheet. RW-4, Labour Inspector, Baddi has specifically deposed that record pertaining to 
conciliation and strike at Biogenetic Drugs was not found in their office. Therefore, in the absence 
of any cogent and satisfactory evidence on record, the aforesaid charges against the petitioner and 
other workers named in the chargesheet have not been proved. Hence, I have no hesitation in 
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holding that the respondent has failed to prove that due to the instigation of the petitioner and other 
workers named in the chargesheet, the workers went on illegal strike from 25.8.2009 to 28.9.2009 
and had threatened the officials of the company 
 
 20. Therefore, in view of my foregoing discussion, I have no hesitation in holding that the 
respondent has failed to prove the misconduct against the petitioner as alleged in the chargesheet 
dated 5.9.2009 Ex. R-13 issued by the respondent. Hence, the dismissal of the services of the 
petitioner on the basis of the aforesaid chargesheet is illegal and unjustified. Accordingly, both 
these issues are decided in favour of the petitioner and against the respondent. 
 
Issue No. 3 : 
 
 21. Since, I have held under issues No.1 & 2 above that the dismissal of the services of the 
petitioner by the respondent w.e.f. 27.3.2010 on the basis of chargesheet dated 5.9.2009 is illegal 
and unjustified, hence, the petitioner is held entitled to reinstatement in service with seniority and 
continuity. 
 
 22. Now, the question which arises for consideration, before this Court is as to whether the 
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In 
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the 
Hon'ble Supreme Court has held that once the order of termination of services of an employee is 
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an 
employee to get reinstated does not necessarily result in payment of full or partial back-wages,  
which is independent of  reinstatement.  It  has  further been held  by the Hon’ble  Supreme  
Court  in  2010  (1)  SLJS. C   70,  M/s  Ritu  Marbals  Vs.  Prabhakan t  Shukla  that full back 
wages cannot be granted mechanically, upon an order of termination be declared illegal. It is 
further held that reinstatement must not be accompanied by payment of full back wages even for 
the period when the workman remained out of service and contributed little or nothing to the 
Industry. 
 
 23. Moreover, the petitioner was under an obligation to prove by leading cogent evidence 
that he was not gainfully employed after the dismissal of his services. The initial burden is on the 
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex  
Court  in  (2005)  2  Supreme  Court  Cases  363  titled  as  Kendriya  Vidyalaya  Sangathan 
and another Vs. S.C. Sharma that : 
 

 “16…………..When, the question of determining the entitlement of a person to back-wages 
is concerned, the employee has to show that he was not gainfully employed. The initial 
burden is on him. After and if he places materials in that regard, the employer can bring on 
record materials to rebut the claim…………..” 

 

 24. In the present case there is no satisfactory evidence on record to suggest that the 
petitioner was not gainfully employed after his dismissal. The petitioner has failed to discharge his 
burden by placing any concrete material on record that he was not gainfully employed after his 
dismissal. Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), I 
have no hesitation in holding that the petitioner is not entitled to any back- wages. Accordingly, 
issue No. 3 is partly decided in favour of the petitioner and against the respondent. 
 

RELIEF 
 

 As a sequel to my findings on the aforesaid issues, the claim of the petitioner succeeds and 
is hereby allowed with the result the petitioner is ordered to be reinstated in service with seniority 
and continuity but without back-wages. Consequently, the reference stands answered in favour of 



 

 

5523jkti=] fgekpy izns'k] 15 vDrwcj] 2018@23 vkf'ou] 1940        
the petitioner and against the respondent. Let a copy of this award be sent to the appropriate 
government for publication in official gazette. File, after completion be consigned to records. 
 
 Announced in the open Court today on this 8th Day of May, 2018. 
 

Sd/- 
(SUSHIL KUKREJA), 

Presiding Judge,  
Industrial Tribunal-cum- Labour Court, Shimla. 

 
_______  

 
IN  THE  COURT OF  SHRI SUSHIL  KUKREJA,  PRESIDING  JUDGE,  H.P.  

INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA 
 
      Ref No. 24 of 2011 
 
      Instituted on 13-6-2011 
 
      Decided on 8-5-2018 
 
 Sandeep Kumar s/o Shri Parmod Kumar r/o Village & P.O Sohari, District Hamirpur, H.P. 

..Petitioner. 
 

VS. 
 
 M/s Biogenetic Drugs Pvt. Ltd., Village Jharmajri, Baddi, District Solan, HP through its 
Managing Director.    ..Respondent. 
 

Reference  under  section  10  of  the  Industrial  Disputes  Act, 1947 
 
 For petitioner  :    Shri R.K Khidtta, Advocate 
 
 For respondent  :  Shri Rajiv Sharma, Advocate 
 

AWARD 
 
 The reference for adjudication, sent by the appropriate government, is as under :— 
 
 “Whether the dismissal of the services of Shri Sandeep Kumar S/o Shri Parmod 

Kumar, Operator, by the Managing Director, M/s Biogenetic Drugs Private Limited, 
Village Jharmazri, Baddi, District Solan, H.P. w.e.f. 27.3.2010 after serving charge 
sheet and after holding enquiry is legal and justified? If not, to what back wages, 
service benefits and relief the above named operator is entitled to from the concerned 
management?” 

 
 2. Briefly, the case of the petitioner is that he was engaged by the respondent company 
w.e.f. 3.8.2006 and worked as such till 27.3.2010 continuously. His services had been terminated on 
27.3.2010 without assigning any reason and without complying with the mandatory provisions of 
the Industrial Disputes Act, 1947 (hereinafter referred to as Act). On 25.8.2009, the respondent 
company asked the petitioner and other workers to leave the factory and did not allow them to work 
in the factory and only the workmen employed through contractor had been allowed to work. On 
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26.8.2009, the petitioner along-with other workers came to the factory for work but the security 
officer stopped them to enter the factory and the gate of the factory was closed. The suspension 
order of the petitioner and other workers had already been pasted on the factory gate. On 26.8.2009, 
when the company had not allowed the petitioner and other workers to enter the factory, they made 
a joint complaint to the Labour Officer, Baddi upon which Labour Inspector came in the factory 
and made the inspection and summoned the respondent to his office for conciliation on 27.8.2009 
on which date one official of the respondent handed over the letter of the company to the Labour 
Inspector. On 28.9.2009, on the intervention of the Labour Inspector all other workers except the 
suspended workers including petitioner were allowed by the respondent company to work. It is 
further asserted that on 5.9.2009, the petitioner received the joint chargesheet from the respondent 
which was replied by him and thereafter the enquiry was conducted which was not fair and on the 
report of enquiry officer, the petitioner was asked to file the comments to the show cause and after 
receiving the reply of the petitioner, his services had been terminated. The petitioner never 
instigated any worker to go on strike and did not cause the loss to the company in any manner. The 
enquiry officer right from very beginning started favouring the respondent, who used to right down 
the things which favoured the company. The petitioner also gave in writing against the enquiry 
officer but the same was not accepted. The enquiry officer had not allowed the petitioner to lead his 
evidence. The enquiry officer had not conducted the enquiry in fair manner and had also not 
followed the principle of natural justice. The termination of the petitioner is illegal and violative of 
the provisions of the Industrial Disputes Act, 1947. 
 
 3. By filing reply, the respondent averred that on 21.8.2009, the petitioner along-with 
other workers stopped work at about 3.00 P.M. and had not allowed anyone to perform duty. On 
25.8.2009, the petitioner along-with other leading workers entered the factory and went to different 
departments and instigated other workmen to stop their work and resort to strike and as such the 
petitioner along-with other leading workmen who committed grave misconducts were suspended 
from duty vide letter dated 25.8.2009. On 26.8.2009, the suspension order was given to the 
petitioner and seven other employees, who refused to accept the same and the same were sent 
through post and copies were affixed on the main gate of the factory. It is further stated that the 
petitioner along-with other workmen committed grave misconduct for which they were suspended 
from the duty and a joint chargesheet dated 5.9.2009 was issued to them and when the reply filed 
by the petitioner was not found satisfactory, the management decided to hold domestic enquiry in 
to the matter and constituted the enquiry jointly vide letter dated 14.9.2009. Shri Krishna Mohan 
Tripathi was appointed as an enquiry officer who conducted the enquiry. The enquiry officer was 
independent and impartial person who conducted the enquiry in fair and proper manner by 
following the principles of natural justice. The show cause notice was sent to the petitioner against 
proposed punishment of dismissal along-with the enquiry report and thereafter the petitioner was 
dismissed from the employment vide letter dated 27.3.2010. Since, all the charges leveled against 
the petitioner, stood proved, his services had been terminated. 
 
 4. By filing rejoinder, the petitioner reaffirmed his allegations by denying those of the 
respondent. Vide order dated 20.7.2013, this Court framed the following preliminary issues: 
 
  (1)  Whether the domestic enquiry conducted against the petitioner is unfair and 

violative of the principles of natural justice as alleged? ...OPP. 
 
 5. Thereafter, vide order dated 2.12.2015, this Court decided the preliminary issue in 
favour of the petitioner and against the respondent by holding as under: 
 
 “In view of my foregoing findings on preliminary issue, the enquiry conducted by the 

enquiry officer vide Ex. RW-1/B, is violative of principle of natural justice, hence, is 
hereby set aside and quashed. 
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 6. Since, the preliminary issue was answered against the respondent, hence, on the basis 
of pleadings of the parties, the following issues were framed by this Court on 2.12.2015 and the 
respondent was afforded opportunity to lead evidence on merits in order to prove the alleged 
misconduct of the petitioner. 
 
  (1) Whether the petitioner has committed the misconduct as alleged in the 

chargesheet dated 5.9.2009 issued by the respondent? ..OPR. 
 
  (2) If issue No.1 is proved in affirmative, whether the dismissal of the petitioner is 

legal and justified?  ..OPR. 
 
  (3) If issue No.1 is not proved in affirmative, then to what service benefits the 

petitioner is entitled to?   ..OPP. 
 
   (4) Relief. 
 
 
 7. I have heard the learned counsel for the parties and have also gone through the record 
of the case. 
 
 8. For the reasons to be recorded hereinafter while discussing issues for determination my 
findings on the aforesaid issues are as under:— 
 
 Issue No. 1:               No 
 
 Issue No. 2 :      No 
 
 Issue No. 3 :  Entitled to reinstatement in service with seniority and continuity but 

without back wages. 
 
 Relief :                    Reference answered in favour of the petitioner and against the 

respondent per operative part of award. 
 

REASONS FOR FINDINGS 
 
Issues No. 1 & 2 : 
 
 9. Being interlinked and correlated both these issues are taken up together for discussion 
and decision. 
 
 10. In order to prove issue No.1, the respondent has examined four RWs. Shri Bal Mohan 
Sharma, HR/Admn. Manager appeared into the witness box as RW-1 and tendered in evidence his 
affidavit Ex. RW-1/A wherein he reiterated almost all the averments as made in the reply. He also 
tendered in evidence notice dated 10.8.2009 Ex. R-1, notice dated 21.8.2009 Ex. R-2, letter to 
Labour Officer Baddi, Ex. R-3, notice dated 25.8.2009 Ex. R-4, letter to SHO Ex. R-5, notice dated 
28.8.2009 Ex. R-6, letter dated 27.8.2009 Ex. R-7, letter dated 28.8.2009 Ex. R-8, letter dated 
29.8.2009 Ex. R-9, notice dated 21.2.2008 Ex. R-10, notice dated 22.2.2009 Ex. R-11, notice dated 
23.2.2008 Ex. R-12, chargesheet dated 5.9.2009 Ex. R-13, settlement dated 3.3.2008 Ex. R-14 and 
letter dated 29.8.2016 to S.P Baddi Ex. R-15. In cross-examination, he admitted that the petitioner 
was engaged as a helper and he worked continuously till the date of his termination. He further 
admitted that the demand notice was raised by the workers in the year, 2009 for increase in the 
wages. He denied that the workers had worked throughout the day on 21.8.2009. He admitted that 
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on 24.8.2009, the respondent had ordered the increase in the wages of the workers.   He denied that 
on 25.8.2009, all the workers were stopped by the respondent at the main gate of the factory. He 
further denied that the workers never went on strike in the month of August, 2009. He admitted that 
no show cause notice was issued to the petitioner prior to the issuance of suspension order dated 
26.8.2009. He denied that the work and conduct of the petitioner remained always satisfactory. He 
admitted that no chargesheet was issued to the petitioner nor any enquiry was held against him and 
no action was taken against him for the incident dated 21.2.2008. He denied that all the workers 
except the petitioner have been paid full salary for the month of August, 2009. He further denied 
that regular workers were stopped by the respondent and contractual workers were allowed to work 
in the month of August, 2009. He also denied that the petitioner had never instigated any worker to 
go on strike. He admitted that the labour inspector visited the factory on 28.8.2009 and all the 
workers except the chargesheeted workers including the petitioner were allowed to résumé the 
duties. He denied that false charges have been leveled against the petitioner to remove him from the 
job illegally. He further denied that the petitioner had never indulged in any misconduct and illegal 
activity. He admitted that the petitioner had completed 240 days in preceding twelve months. 
 
 11. Shri Arun Thakur, HR Officer stepped into the witness box as RW-2 and tendered in 
evidence his affidavit Ex. RW-2/A wherein he also reiterated almost all the averment as made in 
the reply. In cross-examination, he denied that the petitioner along-with other chargesheeted 
workers were not addressing the workers on 21.8.2009 and have never raised any slogans in the 
factory premises against the management. He denied that the workers had raised a demand to 
increase their wages. He further denied that the workers never went on strike on 21 and 25 to 
27.8.2009. He also denied that the petitioner and other chargesheeted workers have never instigated 
any worker to go on strike. He denied that the respondent had stopped the workers at the main gate 
of the factory from doing the work. He admitted that no chargesheet was issued to the petitioner nor 
any enquiry was held against him and no action was taken against him for the incident dated 
21.2.2008. He denied that all the workers except the petitioner have been paid full salary for the 
month of August, 2009. He further denied that the Labour Inspector had visited the factory in the 
month of August, 2009 and found the management at fault. He admitted that the petitioner and 
other chargesheeted workers used to raise the demands of the workers before the management. He 
denied that the petitioner had never indulged in any misconduct and illegal activity. 
 
 12. RW-3 Shri Dalip Singh, Packing Manager also tendered in evidence his affidavit Ex. 
RW-3/A wherein he reiterated almost all the averments as made in the reply. In cross-examination, 
he stated similar facts as stated by RW-1 and RW-2 in their cross- examination. 
 
 13. Shri Surinder Singh Bisht, Labour Inspector, Baddi appeared into the witness box as 
RW-4 to depose that he has not brought the summoned record as there is no such record found in 
their office. He further stated that notice Ex. R-1 was signed by Shri Puran Chand Thakur, the then 
Labour Inspector, Baddi. In cross-examination, he admitted that a file is maintained in their office 
regarding the conciliation proceedings of any case. He further admitted that in the notice Ex. R-1, it 
has not been requested to their office to initiate conciliation Proceedings. 
 
 14. On the other hand the petitioner examined Shri Harmeet Singh as PW-1, who deposed 
that he had worked as an operator with the respondent from the year, 2006 till the year, 2010. He 
further deposed that he was present in the factory on 21.8.2009 and the petitioner had never stopped 
him or any other worker from doing the duty and on 24.8.2009, he was also present in the factory 
and the petitioner had never misbehaved with any official on that day and had never used any foul 
language against any of the official. He also stated that the petitioner and other office bearers of the 
union used to espouse the cause of the workers before the management including the enhancement 
of bonus and the services of the petitioner were terminated as he along-with other office bearers of 
the union raised the demands of the workers. In cross- examination, he denied that on 10.8.2009, all 
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the workers have gathered outside the canteen and stopped the work with the demand to raise their 
salary. He further denied that the petitioner along-with other workers namely Raghuvir, Vikram, 
Surjit Kumari, Surender Pal, Mohan Lal, Prithi Chand and Rakesh Kumar were leading and 
instructing the other workers to go on illegal strike. He also denied that on 21.8.2009 at about 3.00 
P.M., the workers have stopped the work at the instance of the petitioner and aforesaid workers. He 
denied that on 23rd  and 24th  August, 2009, the workers slowed down the production. He further 
denied that the workers were not allowed to enter inside the factory by the petitioner and aforesaid 
workers from 25.8.2009 to 28.8.2009. 
 
 15. The petitioner himself appeared into the witness box as PW-2 and tendered in evidence 
his affidavit Ex. P-1. In cross-examination, he denied that on 21.2.2008, the workers went on the 
strike. He further denied that no notice of strike was given to the management. He also denied that 
on 21.2.2008, he along-with other workers namely Raghubir, Surender Pal, Surjeet Kumari, Mohan 
Lal, Mohan Lal and Vikram instigated the other workers to go on strike. He denied that they had 
told the management if their wages were not increased then they will not allow to run the factory. 
He admitted that prior to 21.2.2008, they have raised a demand charter on which the Labour 
Inspector-cum-Conciliation Officer started the conciliation proceedings and the said proceedings 
were pending on 21.2.2008. He denied that on 21.2.2008 a chargesheet was issued to him and 
aforesaid workers and were suspended. He further denied that after the settlement Ex. R-14 they 
were taken back in service and the chargesheet was dropped. He also denied that on 10.8.2009 and 
at about 1.30 P.M., he along-with the aforesaid workers instigated all the workers to stop the work. 
He denied that on 21.8.2009, at about 3.00 P.M. the workers have stopped the production on their 
instigation. He admitted that he along-with aforesaid workers were suspended on 26.8.2009. He 
further admitted that conciliation proceedings had taken place before the Labour Inspector. He 
denied that when the conciliation could not materialize on 27.8.2009, then they have threatened Bal 
Mohan Sharma, Manager, HR with dire consequences out-side the office of Labour Inspector. He 
further denied that chargesheet Ex. R-13 was issued to him. He also denied that he was dismissed 
from service on the basis of chargesheet Ex. R-13. 
 
 16. I have closely scrutinized the entire evidence on record and from the closer scrutiny 
thereof, it has become clear that the petitioner along-with other workers were issued joint 
chargesheet dated 5.9.2009 and since the explanation submitted by the petitioner was not found 
satisfactory by the respondent, a domestic enquiry was ordered to be conducted and accordingly 
Mr. K. M Tripathi, Advocate was appointed as an enquiry officer to enquire into the charges 
leveled against them in respect of joint chargesheet. After the conclusion of enquiry, the enquiry 
officer had submitted his report dated 5.2.2010, Ex. RW-1/B. On the receipt of the enquiry report 
by the enquiry officer and after the satisfaction of the respondent that the charges leveled against 
the petitioner and other co-workers stood proved in the enquiry, the respondent concurred with the 
findings of the enquiry officer, as such the copy of the enquiry report along-with show cause notice 
was issued to the petitioner and other co-workers to the proposed punishment of dismissal and 
thereafter the petitioner along-with his co-workers were dismissed from the employment of the 
respondent company vide letter dated 27.3.2010. However, vide order dated 2.12.2015, this Court 
had set aside and quashed the enquiry conducted by the enquiry officer being violative of principles 
of natural justice and the respondent was afforded opportunity to lead evidence on merits in order 
to prove the misconduct as alleged in the chargesheet dated 5.9.2009 against the petitioner. At this 
stage, it would be pertinent to reproduce the joint chargesheet dated 5.9.2009 Ex. R-13 issued 
against the petitioner and other workers namely Mohan Lal, Surender Pal, Rakesh Kumar, Vikram, 
Nirmal Kumar, Ram Chand, Ms. Surjit Kumari, Sandeep Kumar and Prithi Chand with respect to 
the alleged misconduct which is in Hindi and the same reads as under: 

 
^^vki ij vkjksi gS fd vki yksxksa us fnukad 21&8&2009 dks fcuk lwpuk ,d lkFk feydj rFkk 

,d jk; gksdj yxHkx 3 cts vpkud dke jksd fn;k vkSj Bsdsnkj ds Jfedksa dks Hkh dke ugha djus fn;k 
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ftlds fy, izca/kdksa us uksfVl Hkh tkjh fd;k fd vki yksx ^^dke ugha rks osru ugha** ds vk/kkj ij ml 
vof/k ds osru ds vf/kdkjh ugha gSA 

 
 fnukad 24&8&2009 dks izca/kdksa us osru o`f) ?kksf"kr dh ftldk ?kksf"kr i= uksfVl cksMZ ij 

yxk;k x;kA 
 
 vki lHkh fnukad 25&8&2009 dks lqcg QSDVªh ds vanj vk;s ijUrq vius dk;Z LFky ij ugha 

igqapsA vki yksxksa us dk;Z LFky NksM+dj vU; foHkkxksa esa tkdj Jfedksa dks dke u djus ds fy, mdlk;k 
,oa HkM+dk;kA vki yksxksa us viuk dk;Z 'kq: ugha fd;kA vki yksxksa ds mdlkus ,oa HkM+dkus ls vU; 
Jfedksa us vki yksxksa dh vxqokbZ esa] QSDVªh ds vanj jgdj fcuk lwpuk vuqfpr ,oa xSjdkuwuh gM+rky dhA 
izca/kdksa ds }kjk vki yksxksa dks le>k;k x;k fd vki yksx Jfedksa dks vuqfpr ,oa xSjdkuwuh gM+rky ds 
fy, u mdlk;sa vkSj gM+rky lekIr dj dke ij okil vk;s D;ksafd blls mRiknu dk Hkh uqdlku gks 
jgk gSA izfr"Bku dh vkfFkZd gkyr igys ls [kjkc gS ysfdu vki yksxksa us izca/kdksa dk dguk ugha ekuk 
vkSj vki lHkh us u dsoy dEiuh ds Jfedksa dks cfYd Bsdsnkj ds Jfedksa dks Hkh dke ugha djus fn;kA 
nksigj ds ckn vki  yksxksa us mu Jfedksa ds lkFk gkFkkikbZ dh tks QSDVªh esa cuk gqvk rS;kj eky fMyhojh 
ds fy, ys tk jgs Fks vkSj vki yksxksa us rS;kj eky QSDVªh ls ckgj ugha tkus fn;k rFkk /kedh nh fd tks 
Hkh eky ckgj ysdj tk;sxk mlds gkFk iSj rksM+ nsaxsA 'kke dks viuh ikyh lekIr gksus ds ckn vki lHkh 
QSDVªh xsV ds ikl vanj gh bDV~Bs gks x, vkSj dgk fd vki yksx QSDVªh ugha pyus nsaxsA vki yksxksa ds 
mxz ,oa fo/oald joS;s dks ns[krs gq, iqfyl cqykuh iM+h A iqfyl ds vkus ds ckn vki yksx QSDVªh ls 
ckgj x;sA 

 
 vki yksxksa ds }kjk ,d lkFk feydj ,oa ,d jk; gksdj fnukad 25&8&2009 dks fd;s x, 
nqjkpj.kksa ds fy, izca/kdksa us vkidks] vius i= fnukad 25&8&2009 }kjk dk;Z ls fuyafcr dj fn;kA vki 
yksxksa dks fuyacu vkns'k fnukad 26&8&2009 dks lqcg yxHkx 8-30 cts QSDVªh xsV ij fn;k x;kA ysfdu 
vki yksxksa us fuyacu vkns'k i<+ dj ysus ls euk dj fn;k rnksijkUr fuyacu vkns'kksa dks xsV ij yxk 
fn;k x;kA fnukad 26&8&2009 dks vki lHkh fuyafcr Jfedksa us xsV ij nwljs Jfedksa dks Hkh jksd fy;k 
rFkk /kedk;k fd tks dke ij tk,xk mlds gkFk iSj rksM+ fn, tk,axs] ftlds dkj.k dqN Jfed tks dk;Z 
ij tkuk pkgrs Fks os Hkh vki yksxksa dh /kefd;ksa dh otg ls dk;Z ij ugha x,A   
 

 izca/kdksa }kjk leLr gM+rkyh Jfed dks ckj&ckj le>k;k x;k ijUrq blds ckctwn Hkh gM+rkyh 
Jfed vki lHkh ds mdlkus o HkM+dkus ij gM+rky lekIr dj M;wVh ij mifLFkr ugha gq, vkSj os bl 
ckr ij vM+s jgs fd tc rd fuyafcr Jfedksa dk fuyacu okil ugha fy, tkrk dksbZ Hkh M;wVh ij ugha 
tk,xk vkSj gM+rky tkjh jgsxhA vki yksxksa rFkk ,d vU; fuyafcr Jfed Jh j?kqohj ds lkFk [kq'k vkSj 
Jfed Hkh nqjkpj.kksa esa fyIr gq,A vki yksxksa us mijksDr fnukad esa ;g Hkh /kedh nh fd vki yksx dEiuh 
ugha pyus nsaxs] tks Hkh dke ij tk,xk mUgsa ekjsaxs&ihVsaxs vkSj ns[krs gSa fd dSls QSDVªh ls ckgj fudyrs 
gSaA 
 

 fnukad 27&8&2009 dks lajk/ku dk;Zokgh ds nkSjku vki lHkh fuyafcr Jfedksa us lajk/ku dk;Zokgh 
lekIr gksus ds le;] dEiuh ds vf/kdkjh dks tks lajk/ku dk;Zokgh esa fgLlk ysus x, Fks] /kedh nh fd 
mUgsa yscj vkWfQl ls ckgj ugha tkus nsaxs ,oa mudh xkM+h Hkh rksM+ nh tk;sxhA ftldh lwpuk iqfyl 
foHkkx dks Hkh nh x;h FkhA  
 

 vki yksxksa ds mdlkus o HkM+dkus ls fnukad 25&8&2009 dks nksuksa ikfy;ksa ds Jfed gM+rky ij 
jgs vkSj fnukad 26&8&2009 ls QSDVªh ds ckgj jgdj viuh vuqfpr ,oa xSjdkuwuh gM+rky fnukad 
28&8&2009 rd tkjh j[kh A vki lHkh ds mijksDr dk;Z xaHkhj naMuh; nqjkpj.k gSA vki dks vkns'k gS 
fd vki bl vkjksi i= dh izkfIr ds rhu fnu ds vanj mÙkj nsa fd D;ksa u vki ds fo#) vuq'kklukRed 
dk;Zokgh dh tk,A vxj vki dk mÙkj fu/kkZfjr le; esa izkIr ugha gqvk rks ;g le>k tk,xk fd vkidks 
vkjksi Lohdkj gS rFkk rnuqlkj dk;Zokgh dh tk;sxhA 
 
 ekeys ds vafre fuiVkjs rd vkidk fuyacu vkns'k izHkkoh jgsxkA**  
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 17. Now, the question which arises for consideration before this Court is as to whether the 
respondent has been able to prove the misconduct allegedly committed by the petitioner as per the 
aforesaid chargesheet. The first charge against the petitioner is that on 21.8.2009, at about 3.00 
P.M., the petitioner along-with the other co-workers named in the chargesheet stopped the workers 
of the factory including the workers of the contractor from doing the work for which the 
management had also issued the notice to the workers that they would not be entitled for the wages 
for the period during which they had not worked on the principle of “no work no wage”. However, 
to prove the aforesaid charge, except for the statements of RW-1, RW-2 and RW-3, no other cogent 
and satisfactory evidence on record has been led by the respondent. Though, RW-1 has tendered in 
evidence notice dated 21.8.2009, Ex. R-2 but no reliance can be placed upon the same because a 
copy of the same has also been allegedly endorsed to the Labour Department but neither any record 
nor any witness from the Labour Department has been produced by the respondent in order to 
prove that this notice was also sent to the Labour Department. RW-4, Labour Inspector, Baddi has 
specifically deposed that record pertaining to conciliation and strike at Biogenetic Drugs was not 
found in their office. The petitioner has specifically denied in cross-examination that on 21.8.2009 
at 3.00 P.M. the workers have stopped the work on their instigation. Neither any independent 
witness nor any worker of the factory or any worker of the contractor has been examined by the 
management to prove the aforesaid charge against the petitioner. Therefore, in the absence of any 
cogent and satisfactory evidence on record, the aforesaid charge has not been proved by the 
respondent against the petitioner. 
 
 18. The second charge against the petitioner and other co-workers named in the 
chargesheet is that  on 25.8.2009, the petitioner along-with his associates named in the chargesheet 
instigated all the workers of the factory including the workers of the contractor to go on strike as a 
result of which all the workers went on illegal strike and also manhandled some of the workers and 
threatened them with dire consequences as a result of which the Police had to be called. To prove 
the aforesaid charge, the respondent had examined RW-1 to RW-3 but except for their bald 
statements, no other evidence has been led by the respondent to prove the aforesaid charge against 
the petitioner. Neither any independent witness nor any factory worker has been examined by the 
respondent in order to prove the aforesaid charge against the petitioner. Moreover, no worker of the 
contractor has been produced in the witness box. Though, the charge against the petitioner is that 
due to the illegal strike, the police had to be called, however, no record from the Police Station has 
been produced before this Court. RW-1 has admitted in cross- examination that they had not made 
any complaint to the Police that the workers had stopped the ingress of the vehicles on 25.8.2009 
into the factory. RW-1 also stated in cross-examination that a complaint was made to the Police, 
however, for the reasons best known to the respondent neither any witness from the Police station 
has been examined nor any record from the Police station has been produced. RW-1 has also 
tendered in evidence complaint dated 25.8.2009 Ex. R-5 allegedly written to the SHO Police 
Station Barotiwala for police protection, however, there is nothing on record as to what had 
happened thereafter and what action had been taken by the Police on the aforesaid complaint Ex. R-
5. There is no evidence on record as to whether the Police had arrived at the factory and whether 
Police protection had been given on the complaint Ex. R-5. Similarly, RW-1 has tendered in 
evidence copy of complaint dated 25.8.2009 Ex. R-3 addressed to Labour Officer, Baddi regarding 
the illegal strike but no record from the office of Labour Officer Baddi has been produced before 
this Court. Therefore, in the absence of any record from the SHO Police Station Barotiwala and 
Labour Officer Baddi, no reliance can be placed upon the complaints Ex. R-3 & Ex. R-5. Hence, in 
the absence of any cogent and satisfactory evidence on record the aforesaid charge against the 
petitioner has also not been proved. 
 
 19. The next charge against the petitioner is that on 25.8.2009, the petitioner and other 
workers named in the chargesheet were suspended and on 26.8.2009 at 8.30 A.M. they refused to 
receive the suspension order and thereafter the copy of the same was pasted on the factory gate and 
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on 26.8.2009 all the suspended workers have stopped the workers from doing the work. Further 
charge against the petitioner is that on 27.8.2009, after the conclusion of the conciliation 
proceedings the petitioner and other suspended workers had threatened the officials of the company 
who had attended the conciliation proceedings for which a complaint was also made to the Police. 
They have also been charged that due to their instigation, the workers of both the shifts remained 
on illegal strike on 25.8.2009 and they continued their strike w.e.f. 26.8.2009 to 28.8.2009. To 
prove the aforesaid charges, the respondent has examined RW-1 to RW-3, however, no cogent and 
satisfactory evidence has been led by the respondent to prove the aforesaid charges leveled against 
the petitioner and other workers named in the chargesheet. RW-1 stated in cross-examination that 
the respondent had made the complaint Ex. R-8 to the Labour Officer, Baddi regarding the illegal 
strike and also to the Labour Commissioner vide letter Ex. R-6, however, the respondent has failed 
to prove that the letter Ex. R-6 was sent to the Labour Commissioner. RW-1 admitted in cross-
examination that the letter Ex. R-6 might have been sent through registered post but the postal 
receipt qua the same was not annexed. Though, RW-1 has stated that the letter Ex. R-8 was sent to 
the Labour Officer by hand but admittedly there is no endorsement/receipt of Labour Officer on the 
letter Ex. R-8. Therefore, in the absence of any satisfactory evidence on record, it cannot be said 
that the letters Ex. R-6 and Ex. R-8 regarding the illegal strike were received by the Labour Officer 
and Labour Commissioner respectively. Similarly, no witness from the Police Station Barotiwala 
has been examined and no record of Police Station Barotiwala has been produced before this Court 
in order to prove the letter Ex. R-7 written to the SHO Police Station Barotiwala regarding the 
illegal strike of the workers. There is also nothing on record to show that what action has been 
taken by the Police Station Barotiwala upon the letter Ex. R-7. RW-1 also admitted in cross-
examination that they have not made any complaint to the Police regarding the threat given by the 
workers after the conciliation proceedings on 27.8.2009. Furthermore, RW-1 to RW-3 admitted in 
their cross- examination that the management had not received any complaint from the contractor 
regarding the stopping of work by the petitioner and other suspended workers. RW-2 also admitted 
that the other workers have not made any complaint in writing that they had been stopped by the 
petitioner for doing the work and to go on strike. Similarly, there is no evidence on record to 
suggest that during the period of alleged strike there was no production in the factory. RW-1 
admitted that the respondent had not annexed any record of “no production” in the factory on 
21.8.2009 and from 25.8.2009 to 27.8.2009. Though, RW-1 to RW-3 stated in cross-examination 
that they had deducted the wages of the workers for the period of strike but admittedly no record 
has been produced by the respondent regarding the deduction of wages during the period of strike 
and no record has been produced regarding the fact that the goods have not been delivered to the 
dealers during the period of strike. Neither any independent witness nor any worker has been 
examined to prove the aforesaid charge against the petitioner and other workers named in the 
chargesheet. Even, the contractor was not produced in the witness box in order to prove that his 
workers were stopped from doing the work by the petitioner and other workers named in the 
chargesheet. RW-4, Labour Inspector, Baddi has specifically deposed that record pertaining to 
conciliation and strike at Biogenetic Drugs was not found in their office. Therefore, in the absence 
of any cogent and satisfactory evidence on record, the aforesaid charges against the petitioner and 
other workers named in the chargesheet have not been proved. Hence, I have no hesitation in 
holding that the respondent has failed to prove that due to the instigation of the petitioner and other 
workers named in the chargesheet, the workers went on illegal strike from 25.8.2009 to 28.9.2009 
and had threatened the officials of the company 
 
 
 20. Therefore, in view of my foregoing discussion, I have no hesitation in holding that the 
respondent has failed to prove the misconduct against the petitioner as alleged in the chargesheet 
dated 5.9.2009 Ex. R-13 issued by the respondent. Hence, the dismissal of the services of the 
petitioner on the basis of the aforesaid chargesheet is illegal and unjustified. Accordingly, both 
these issues are decided in favour of the petitioner and against the respondent. 
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Issue No. 3 : 
 
 21. Since, I have held under issues No.1 & 2 above that the dismissal of the services of the 
petitioner by the respondent w.e.f. 27.3.2010 on the basis of chargesheet dated 5.9.2009 is illegal 
and unjustified, hence, the petitioner is held entitled to reinstatement in service with seniority and 
continuity. 
 
 22. Now, the question which arises for consideration, before this Court is as to whether the 
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In 
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the 
Hon'ble Supreme Court has held that once the order of termination of services of an employee is 
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an 
employee to get reinstated does not necessarily result in payment of full or partial back-wages,  
which is independent of  reinstatement.  It  has  further been held  by the Hon’ble  Supreme  
Court  in  2010  (1)  SLJ S.C.   70,  M/s  Ritu  Marbals  Vs.  Prabhakant  Shukla  that full back 
wages cannot be granted mechanically, upon an order of termination be declared illegal. It is 
further held that reinstatement must not be accompanied by payment of full back wages even for 
the period when the workman remained out of service and contributed little or nothing to the 
Industry. 
 
 23. Moreover, the petitioner was under an obligation to prove by leading cogent evidence 
that he was not gainfully employed after the dismissal of his services. The initial burden is on the 
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex  
Court  in  (2005)  2  Supreme  Court  Cases  363  titled  as  Kendriya  Vidyalaya  Sangathan 
and another Vs. S.C Sharma that : 
 
 “16…………..When, the question of determining the entitlement of a person to back-wages 

is concerned, the employee has to show that he was not gainfully employed. The initial 
burden is on him. After and if he places materials in that regard, the employer can bring on 
record materials to rebut the claim…………..” 

 
 24.  In the present case there is no satisfactory evidence on record to suggest that the 
petitioner was not gainfully employed after his dismissal. The petitioner has failed to discharge his 
burden by placing any concrete material on record that he was not gainfully employed after his 
dismissal. Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), I 
have no hesitation in holding that the petitioner is not entitled to any back- wages. Accordingly, 
issue No.3 is partly decided in favour of the petitioner and against the respondent. 
 

RELIEF 
 
 As a sequel to my findings on the aforesaid issues, the claim of the petitioner succeeds and 
is hereby allowed with the result the petitioner is ordered to be reinstated in service with seniority 
and continuity but without back-wages. Consequently, the reference stands answered in favour of 
the petitioner and against the respondent. Let a copy of this award be sent to the appropriate 
government for publication in official gazette. File, after completion be consigned to records. 
 
 Announced in the open Court today on this 8th Day of May, 2018. 
 

Sd/- 
(SUSHIL KUKREJA), 

Presiding Judge,  
Industrial Tribunal-cum-Labour Court, Shimla. 
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IN  THE  COURT  OF  SHRI SUSHIL   KUKREJA,   PRESIDING   JUDGE,  H.P.  

INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA. 
 
      Ref. No. 19 of 2011 
 
      Instituted on 13-6-2011 
 
      Decided on 8-5-2018 
 
 Rakesh Kumar s/o Shri Anant Ram, r/o Village Dawar, P.O Arkaho, Tehsil Sarkaghat, 
District Mandi, H.P.    ..Petitioner. 
 

Vs. 
 
 M/s Biogenetic Drugs Pvt. Ltd., Village Jharmajri, Baddi, District Solan, H.P. through its 
Managing Director.    ..Respondent. 
 
 Reference  under  section  10  of  the  Industrial  Disputes  Act, 1947 
 
 For petitioner    :          Shri R.K. Khidtta, Advocate 
 
 For respondent           :          Shri Rajiv Sharma, Advocate 
 

AWARD 
 
 The reference for adjudication, sent by the appropriate government, is as under :— 
 
 “Whether the dismissal of the services of Shri Rakesh Kumar s/o Shri Anant Ram, 

Operator, by the Managing Director, M/s Biogenetic Drugs Private Limited, Village 
Jharmazri, Baddi, District Solan, H.P. w.e.f. 27.3.2010 after serving charge sheet and 
after holding enquiry is legal and justified? If not, to what back wages, service benefits 
and relief the above named operator is entitled to from the concerned management?” 

 
 2. Briefly the case of the petitioner is that he was engaged by the respondent company 
w.e.f. 6.12.2005 and worked as such till 27.3.2010 continuously. His services had been terminated 
on 27.3.2010 without assigning any reason and without complying with the mandatory provisions 
of the Industrial Disputes Act, 1947 (hereinafter referred to as Act). On 25.8.2009, the respondent 
company asked the petitioner and other workers to leave the factory and did not allow them to work 
in the factory and only the workmen employed through contractor had been allowed to work. On 
26.8.2009, the petitioner along-with other workers came to the factory for work but the security 
officer stopped them to enter the factory and the gate of the factory was closed. The suspension 
order of the petitioner and other workers had already been pasted on the factory gate. On 26.8.2009, 
when the company had not allowed the petitioner and other workers to enter the factory, they made 
a joint complaint to the Labour Officer, Baddi upon which Labour Inspector came in the factory 
and made the inspection and summoned the respondent to his office for conciliation on 27.8.2009 
on which date one official of the respondent handed over the letter of the company to the Labour 
Inspector. On 28.9.2009, on the intervention of the Labour Inspector all other workers except the 
suspended workers including petitioner were allowed by the respondent company to work. It is 
further asserted that on 5.9.2009, the petitioner received the joint chargesheet from the respondent 
which was replied by him and thereafter the enquiry was conducted which was not fair and on the 
report of enquiry officer, the petitioner was asked to file the comments to the show cause and after 
receiving the reply of the petitioner, his services had been terminated. The petitioner never 
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instigated any worker to go on strike and did not cause the loss to the company in any manner. The 
enquiry officer right from very beginning started favouring the respondent, who used to right down 
the things which favoured the company. The petitioner also gave in writing against the enquiry 
officer but the same was not accepted. The enquiry officer had not allowed the petitioner to lead his 
evidence. The enquiry officer had not conducted the enquiry in fair manner and had also not 
followed the principle of natural justice. The termination of the petitioner is illegal and violative of 
the provisions of the Industrial Disputes Act, 1947. 
 
 3. By filing reply, the respondent averred that on 21.8.2009, the petitioner along-with 
other workers stopped work at about 3.00 P.M. and had not allowed anyone to perform duty. On 
25.8.2009, the petitioner along-with other leading workers entered the factory and went to different 
departments and instigated other workmen to stop their work and resort to strike and as such the 
petitioner along-with other leading workmen who committed grave misconducts were suspended 
from duty vide letter dated 25.8.2009. On 26.8.2009, the suspension order was given to the 
petitioner and seven other employees, who refused to accept the same and the same were sent 
through post and copies were affixed on the main gate of the factory. It is further stated that the 
petitioner along-with other workmen committed grave misconduct for which they were suspended 
from the duty and a joint chargesheet dated 5.9.2009 was issued to them and when the reply filed 
by the petitioner was not found satisfactory, the management decided to hold domestic enquiry in 
to the matter and constituted the enquiry jointly vide letter dated 14.9.2009. Shri Krishna Mohan 
Tripathi was appointed as an enquiry officer who conducted the enquiry. The enquiry officer was 
independent and impartial person who conducted the enquiry in fair and proper manner by 
following the principles of natural justice. The show cause notice was sent to the petitioner against 
proposed punishment of dismissal along-with the enquiry report and thereafter the petitioner was 
dismissed from the employment vide letter dated 27.3.2010. Since, all the charges leveled against 
the petitioner, stood proved, his services had been terminated. 
 
 4. By filing rejoinder, the petitioner reaffirmed his allegations by denying those of the 
respondent. Vide order dated 20.7.2013, this Court framed the following preliminary issues: 

 
  (1)  Whether the domestic enquiry conducted against the petitioner is unfair and 

violative of the principles of natural justice as alleged? ...OPP. 

 
 5. Thereafter, vide order dated 2.12.2015, this Court decided the preliminary issue in 
favour of the petitioner and against the respondent by holding as under: 

 
 “In view of my foregoing findings on preliminary issue, the enquiry conducted by the 

enquiry officer vide Ex. RW-1/B, is violative of principle of natural justice, hence, is 
hereby set aside and quashed. 

 
 6. Since, the preliminary issue was answered against the respondent, hence, on the basis 
of pleadings of the parties, the following issues were framed by this Court on 2.12.2015 and the 
respondent was afforded opportunity to lead evidence on merits in order to prove the alleged 
misconduct of the petitioner. 
 
  (1) Whether the petitioner has committed the misconduct as alleged in the 

chargesheet dated 5.9.2009 issued by the respondent? ...OPR. 

 
  (2) If issue No.1 is proved in affirmative, whether the dismissal of the petitioner is 

legal and justified?  ...OPR. 
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  (3) If issue No.1 is not proved in affirmative, then to what service benefits the 

petitioner is entitled to?   ...OPP. 
 
   (4) Relief. 
 
 7. I have heard the learned counsel for the parties and have also gone through the record 
of the case. 
 
 8. For the reasons to be recorded hereinafter while discussing issues for determination my 
findings on the aforesaid issues are as under. 
 
 Issue No.1   No. 
 
 Issue No. 2          No. 
 
 Issue No. 3        Entitled to reinstatement in service with seniority and continuity but 

without back wages. 
 
 Relief                     Reference answered in favour of the petitioner and against the 

respondent per operative part of award. 
 

REASONS FOR FINDINGS 
 
Issues No. 1 & 2 : 
 
 9. Being interlinked and correlated both these issues are taken up together for discussion 
and decision. 
 
 10. In order to prove issue No.1, the respondent has examined four RWs. Shri Bal Mohan 
Sharma HR/Admn. Manager appeared into the witness box as RW-1 and tendered in evidence his 
affidavit Ex. RW-1/A wherein he reiterated almost all the averments as made in the reply. He also 
tendered in evidence notice dated 10.8.2009 Ex. R-1, notice dated 21.8.2009 Ex. R-2, letter to 
Labour Officer Baddi, Ex. R-3, notice dated 25.8.2009 Ex. R-4, letter to SHO Ex. R-5, notice dated 
28.8.2009 Ex. R-6, letter dated 27.8.2009 Ex. R-7, letter dated 28.8.2009 Ex. R-8, letter dated 
29.8.2009 Ex. R-9, notice dated 21.2.2008 Ex. R-10, notice dated 22.2.2009 Ex. R-11, notice dated 
23.2.2008 Ex. R-12, chargesheet dated 5.9.2009 Ex. R-13, settlement dated 3.3.2008 Ex. R-14 and 
letter dated 29.8.2016 to S.P. Baddi Ex. R-15. In cross-examination, he admitted that the petitioner 
was engaged as a helper and he worked continuously till the date of his termination. He further 
admitted that the demand notice was raised by the workers in the year, 2009 for increase in the 
wages. He denied that the workers had worked throughout the day on 21.8.2009. He admitted that 
on 24.8.2009, the respondent had ordered the increase in the wages of the workers.   He denied that 
on 25.8.2009, all the workers were stopped by the respondent at the main gate of the factory. He 
further denied that the workers never went on strike in the month of August, 2009. He admitted that 
no show cause notice was issued to the petitioner prior to the issuance of suspension order dated 
26.8.2009. He denied that the work and conduct of the petitioner remained always satisfactory. He 
admitted that no chargesheet was issued to the petitioner nor any enquiry was held against him and 
no action was taken against him for the incident dated 21.2.2008. He denied that all the workers 
except the petitioner have been paid full salary for the month of August, 2009. He further denied 
that regular workers were stopped by the respondent and contractual workers were allowed to work 
in the month of August, 2009. He also denied that the petitioner had never instigated any worker to 
go on strike. He admitted that the labour inspector visited the factory on 28.8.2009 and all the 
workers except the chargesheeted workers including the petitioner were allowed to résumé the 
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duties. He denied that false charges have been leveled against the petitioner to remove him from the 
job illegally. He further denied that the petitioner had never indulged in any misconduct and illegal 
activity. He admitted that the petitioner had completed 240 days in preceding twelve months. 
 
 11. Shri Arun Thakur, HR Officer stepped into the witness box as RW-2 and tendered in 
evidence his affidavit Ex. RW-2/A wherein he also reiterated almost all the averment as made in 
the reply. In cross-examination, he denied that the petitioner along-with other chargesheeted 
workers were not addressing the workers on 21.8.2009 and have never raised any slogans in the 
factory premises against the management. He denied that the workers had raised a demand to 
increase their wages. He further denied that the workers never went on strike on 21 and 25 to 
27.8.2009. He also denied that the petitioner and other chargesheeted workers have never instigated 
any worker to go on strike. He denied that the respondent had stopped the workers at the main gate 
of the factory from doing the work. He admitted that no chargesheet was issued to the petitioner nor 
any enquiry was held against him and no action was taken against him for the incident dated 
21.2.2008. He denied that all the workers except the petitioner have been paid full salary for the 
month of August, 2009. He further denied that the Labour Inspector had visited the factory in the 
month of August, 2009 and found the management at fault. He admitted that the petitioner and 
other chargesheeted workers used to raise the demands of the workers before the management. He 
denied that the petitioner had never indulged in any misconduct and illegal activity. 
 
 12. RW-3 Shri Dalip Singh, Packing Manager also tendered in evidence his affidavit Ex. 
RW-3/A wherein he reiterated almost all the averments as made in the reply. In cross-examination, 
he stated similar facts as stated by RW-1 and RW-2 in their cross- examination. 
 
 13. Shri Surinder Singh Bisht, Labour Inspector, Baddi appeared into the witness box as 
RW-4 to depose that he has not brought the summoned record as there is no such record found in 
their office. He further stated that notice Ex. R-1 was signed by Shri Puran Chand Thakur, the then 
Labour Inspector, Baddi. In cross-examination, he admitted that a file is maintained in their office 
regarding the conciliation proceedings of any case. He further admitted that in the notice Ex. R-1, it 
has not been requested to their office to initiate conciliation proceedings. 
 
 14. On the other hand the petitioner examined Shri Harmeet Singh as PW-1, who deposed 
that he had worked as an operator with the respondent from the year, 2006 till the year, 2010. He 
further deposed that he was present in the factory on 21.8.2009 and the petitioner had never stopped 
him or any other worker from doing the duty and on 24.8.2009, he was also present in the factory 
and the petitioner had never misbehaved with any official on that day and had never used any foul 
language against any of the official. He also stated that the petitioner and other office bearers of the 
union used to espouse the cause of the workers before the management including the enhancement 
of bonus and the services of the petitioner were terminated as he along-with other office bearers of 
the union raised the demands of the workers. In cross- examination, he denied that on 10.8.2009, all 
the workers have gathered outside the canteen and stopped the work with the demand to raise their 
salary. He further denied that the petitioner along-with other workers namely Raghuvir, Vikram, 
Surjit Kumari, Surender Pal, Sandeep Kumar, Prithi Chand and Rakesh Kumar were leading and 
instructing the other workers to go on illegal strike. He also denied that on 21.8.2009 at about 3.00 
P.M., the workers have stopped the work at the instance of the petitioner and aforesaid workers. He 
denied that on 23rd  and 24th August, 2009, the workers slowed down the production. He further 
denied that the workers were not allowed to enter inside the factory by the petitioner and aforesaid 
workers from 25.8.2009 to 28.8.2009. 
 
 15. The petitioner himself appeared into the witness box as PW-2 and tendered in evidence 
his affidavit Ex. P-1. In cross-examination, he denied that on 21.2.2008, the workers went on the 
strike. He further denied that no notice of strike was given to the management. He also denied that 
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on 21.2.2008, he along-with other workers namely Raghubir, Surender Pal, Sandeep Kumar, 
Surjeet Kumari, Mohan Lal, Prithi Chand and Vikram instigated the other workers to go on strike. 
He denied that they had told the management if their wages were not increased then they will not 
allow to run the factory. He admitted that prior to 21.2.2008, they have raised a demand charter on 
which the Labour Inspector-cum-Conciliation Officer started the conciliation proceedings and the 
said proceedings were pending on 21.2.2008. He denied that on 21.2.2008 a chargesheet was issued 
to him and aforesaid workers and were suspended. He further denied that after the settlement Ex. 
R-14 they were taken back in service and the chargesheet was dropped. He also denied that he was 
on duty on 10.8.2009 and at about 1.30 P.M., he along-with the aforesaid workers instigated all the 
workers to stop the work. He denied that on 21.8.2009, at about 3.00 P.M. the workers have stopped 
the production on their instigation. He further denied that he along-with aforesaid workers were 
suspended on 26.8.2009. He admitted that on 27.8.2009, a meeting for conciliation was fixed in the 
O/o Labour Inspector at Baddi. He denied that the on 28.9.2008, the factory was closed due to the 
strike of the workers. He further denied that he was chargesheeted along-with other workers for 
instigating them to go on illegal strike and he was also a part of the same. He admitted that he was 
dismissed from service on the basis of chargesheet Ex. R-13. He denied that he is gainfully 
employed. 
 
 16. I have closely scrutinized the entire evidence on record and from the closer scrutiny 
thereof, it has become clear that the petitioner along-with other workers were issued joint 
chargesheet dated 5.9.2009 and since the explanation submitted by the petitioner was not found 
satisfactory by the respondent, a domestic enquiry was ordered to be conducted and accordingly 
Mr. K. M Tripathi, Advocate was appointed as an enquiry officer to enquire into the charges 
leveled against them in respect of joint chargesheet. After the conclusion of enquiry, the enquiry 
officer had submitted his report dated 5.2.2010, Ex. RW-1/B. On the receipt of the enquiry report 
by the enquiry officer and after the satisfaction of the respondent that the charges leveled against 
the petitioner and other co-workers stood proved in the enquiry, the respondent concurred with the 
findings of the enquiry officer, as such the copy of the enquiry report along-with show cause notice 
was issued to the petitioner and other co-workers to the proposed punishment of dismissal and 
thereafter the petitioner along-with his co-workers were dismissed from the employment of the 
respondent company vide letter dated 27.3.2010. However, vide order dated 2.12.2015, this Court 
had set aside and quashed the enquiry conducted by the enquiry officer being violative of principles 
of natural justice and the respondent was afforded opportunity to lead evidence on merits in order 
to prove the misconduct as alleged in the chargesheet dated 5.9.2009 against the petitioner. At this 
stage, it would be pertinent to reproduce the joint chargesheet dated 5.9.2009 Ex. R-13 issued 
against the petitioner and other workers namely Mohan Lal, Surender Pal, Rakesh Kumar, Vikram, 
Nirmal Kumar, Ram Chand, Ms. Surjit Kumari, Sandeep Kumar and Prithi Chand with respect to 
the alleged misconduct which is in Hindi and the same reads as under: 
 

^^vki ij vkjksi gS fd vki yksxksa us fnukad 21&8&2009 dks fcuk lwpuk ,d lkFk feydj rFkk 
,d jk; gksdj yxHkx 3 cts vpkud dke jksd fn;k vkSj Bsdsnkj ds Jfedksa dks Hkh dke ugha djus fn;k 
ftlds fy, izca/kdksa us uksfVl Hkh tkjh fd;k fd vki yksx ^^dke ugha rks osru ugha** ds vk/kkj ij ml 
vof/k ds osru ds vf/kdkjh ugha gSA 

 
fnukad 24&8&2009 dks izca/kdksa us osru o`f) ?kksf"kr  dh ftldk ?kksf"kr i= uksfVl cksMZ ij 

yxk;k x;kA 
 
vki lHkh fnukad 25&8&2009 dks lqcg QSDVªh ds vanj vk;s ijUrq vius dk;Z LFky ij ugha 

igqapsA vki yksxksa us dk;Z LFky NksM+dj vU; foHkkxksa esa tkdj Jfedksa dks dke u djus ds fy, mdlk;k 
,oa HkM+dk;kA vki yksxksa us viuk dk;Z 'kq: ugha fd;kA vki yksxksa ds mdlkus ,oa HkM+dkus ls vU; 
Jfedksa us vki yksxksa dh vxqokbZ esa] QSDVªh ds vanj jgdj fcuk lwpuk vuqfpr ,oa xSjdkuwuh gM+rky dhA 



 

 

5537jkti=] fgekpy izns'k] 15 vDrwcj] 2018@23 vkf'ou] 1940        
izca/kdksa ds }kjk vki yksxksa dks le>k;k x;k fd vki yksx Jfedksa dks vuqfpr ,oa xSjdkuwuh gM+rky ds 
fy, u mdlk;sa vkSj gM+rky lekIr dj dke ij okil vk;s D;ksafd blls mRiknu dk Hkh uqdlku gks 
jgk gSA izfr"Bku dh vkfFkZd gkyr igys ls  gh [kjkc gS ysfdu vki yksxksa us izca/kdksa dk dguk ugha 
ekuk vkSj vki lHkh us u dsoy dEiuh ds Jfedksa dks cfYd Bsdsnkj ds Jfedksa dks Hkh dke ugha djus 
fn;kA nksigj ds ckn vki  yksxksa us mu Jfedksa ds lkFk gkFkkikbZ dh tks QSDVªh esa cuk gqvk rS;kj eky 
fMyhojh ds fy, ys tk jgs Fks vkSj vki yksxksa us rS;kj eky QSDVªh ls ckgj ugha tkus fn;k rFkk /kedh nh 
fd tks Hkh eky ckgj ysdj tk;sxk mlds gkFk iSj rksM+ nsaxsA 'kke dks viuh ikyh lekIr gksus ds ckn 
vki lHkh QSDVªh xsV ds ikl vanj gh bDV~Bs gks x, vkSj dgk fd vki yksx QSDVªh ugha pyus nsaxsA vki 
yksxksa ds mxz ,oa fo/oald joS;s dks ns[krs gq, iqfyl cqykuh iM+h A iqfyl ds vkus ds ckn vki yksx 
QSDVªh ls ckgj x;sA 

 
 vki yksxksa ds }kjk ,d lkFk feydj ,oa ,d jk; gksdj fnukad 25&8&2009 dks fd;s x, 
nqjkpj.kksa ds fy, izca/kdksa us vkidks] vius i= fnukad 25&8&2009 }kjk dk;Z ls fuyafcr dj fn;kA vki 
yksxksa dks fuyacu vkns'k fnukad 26&8&2009 dks lqcg yxHkx 8-30 cts QSDVªh xsV ij fn;k x;kA ysfdu 
vki yksxksa us fuyacu vkns'k i<+ dj ysus ls euk dj fn;k rnksijkUr fuyacu vkns'kksa dks xsV ij yxk 
fn;k x;kA fnukad 26&8&2009 dks vki lHkh fuyafcr Jfedksa us xsV ij nwljs Jfedksa dks Hkh jksd fy;k 
rFkk /kedk;k fd tks dke ij tk,xk mlds gkFk iSj rksM+ fn, tk,axs] ftlds dkj.k dqN Jfed tks dk;Z 
ij tkuk pkgrs Fks os Hkh vki yksxksa dh /kefd;ksa dh otg ls dk;Z ij ugha x,A   
 
 izca/kdksa }kjk leLr gM+rkyh Jfed dks ckj&ckj le>k;k x;k ijUrq blds ckctwn Hkh gM+rkyh 
Jfed vki lHkh ds mdlkus o HkM+dkus ij gM+rky lekIr dj M;wVh ij mifLFkr ugha gq, vkSj os bl 
ckr ij vM+s jgs gS fd tc rd fuyafcr Jfedksa dk fuyacu okil ugha fy, tkrk dksbZ Hkh M;wVh ij ugha 
tk,xk vkSj gM+rky tkjh jgsxhA vki yksxksa rFkk ,d vU; fuyafcr Jfed Jh j?kqohj ds lkFk [kq'k vkSj 
Jfed Hkh nqjkpj.kksa esa fyIr gq,A vki yksxksa us mijksDr fnukad esa ;g Hkh /kedh nh fd vki yksx dEiuh 
ugha pyus nsaxs] tks Hkh dke ij tk,xk mUgsa ekjsaxs&ihVsaxs vkSj ns[krs gSa fd dSls QSDVªh ls ckgj fudyrs 
gSaA 
 
 fnukad 27&8&2009 dks lajk/ku dk;Zokgh ds nkSjku vki lHkh fuyafcr Jfedksa us lajk/ku dk;Zokgh 
lekIr gksus ds le;] dEiuh ds vf/kdkjh dks tks lajk/ku dk;Zokgh esa fgLlk ysus x, Fks] /kedh nh fd 
mUgsa yscj vkWfQl ls ckgj ugha tkus nsaxs ,oa mudh xkM+h Hkh rksM+ nh tk;sxhA ftldh lwpuk iqfyl 
foHkkx dks Hkh nh x;h FkhA  
 
 vki yksxksa ds mdlkus o HkM+dkus ls fnukad 25&8&2009 dks nksuksa ikfy;ksa ds Jfed gM+rky ij 
jgs vkSj fnukad 26&8&2009 ls QSDVªh ds ckgj jgdj viuh vuqfpr ,oa xSjdkuwuh gM+rky fnukad 
28&8&2009 rd tkjh j[kh A vki lHkh ds mijksDr dk;Z xaHkhj naMuh; nqjkpj.k gSA vki dks vkns'k gS 
fd vki bl vkjksi i= dh izkfIr ds rhu fnu ds vanj mÙkj nsa fd D;ksa u vki ds fo#) vuq'kklukRed 
dk;Zokgh dh tk,A vxj vki dk mÙkj fu/kkZfjr le; esa izkIr ugha gqvk rks ;g le>k tk,xk fd vkidks 
vkjksi Lohdkj gSa rFkk rnuqlkj dk;Zokgh dh tk;sxhA 
 
 ekeys ds vafre fuiVkjs rd vkidk fuyacu vkns'k izHkkoh jgsxkA**  
 
 17. Now, the question which arises for consideration before this Court is as to whether the 
respondent has been able to prove the misconduct allegedly committed by the petitioner as per the 
aforesaid chargesheet. The first charge against the petitioner is that on 21.8.2009, at about 3.00 
P.M., the petitioner along-with the other co-workers named in the chargesheet stopped the workers 
of the factory including the workers of the contractor from doing the work for which the 
management had also issued the notice to the workers that they would not be entitled for the wages 
for the period during which they had not worked on the principle of “no work no wage”. However, 
to prove the aforesaid charge, except for the statements of RW-1, RW-2 and RW-3, no other cogent 
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and satisfactory evidence on record has been led by the respondent. Though, RW-1 has tendered in 
evidence notice dated 21.8.2009, Ex. R-2 but no reliance can be placed upon the same because a 
copy of the same has also been allegedly endorsed to the Labour Department but neither any record 
nor any witness from the Labour Department has been produced by the respondent in order to 
prove that this notice was also sent to the Labour Department. RW-4, Labour Inspector, Baddi has 
specifically deposed that record pertaining to conciliation and strike at Biogenetic Drugs was not 
found in their office. The petitioner has specifically denied in cross-examination that on 21.8.2009 
at 3.00 P.M. the workers have stopped the work on their instigation. Neither any independent 
witness nor any worker of the factory or any worker of the contractor has been examined by the 
management to prove the aforesaid charge against the petitioner. Therefore, in the absence of any 
cogent and satisfactory evidence on record, the aforesaid charge has not been proved by the 
respondent against the petitioner. 
 
 18. The second charge against the petitioner and other co-workers named in the 
chargesheet is that on 25.8.2009, the petitioner along-with his associates named in the chargesheet 
instigated all the workers of the factory including the workers of the contractor to go on strike as a 
result of which all the workers went on illegal strike and also manhandled some of the workers and 
threatened them with dire consequences as a result of which the Police had to be called. To prove 
the aforesaid charge, the respondent had examined RW-1 to RW-3 but except for their bald 
statements, no other evidence has been led by the respondent to prove the aforesaid charge against 
the petitioner. Neither any independent witness nor any factory worker has been examined by the 
respondent in order to prove the aforesaid charge against the petitioner. Moreover, no worker of the 
contractor has been produced in the witness box. Though, the charge against the petitioner is that 
due to the illegal strike, the police had to be called, however, no record from the Police Station has 
been produced before this Court. RW-1 has admitted in cross-examination that they had not made 
any complaint to the Police that the workers had stopped the ingress of the vehicles on 25.8.2009 
into the factory. RW-1 also stated in cross-examination that a complaint was made to the Police, 
however, for the reasons best known to the respondent neither any witness from the Police station 
has been examined nor any record from the Police station has been produced. RW-1 has also 
tendered in evidence complaint dated 25.8.2009 Ex. R-5 allegedly written to the SHO Police 
Station Barotiwala for police protection, however, there is nothing on record as to what had 
happened thereafter and what action had been taken by the Police on the aforesaid complaint Ex. R-
5. There is no evidence on record as to whether the Police had arrived at the factory and whether 
Police protection had been given on the complaint Ex. R-5. Similarly, RW-1 has tendered in 
evidence copy of complaint dated 25.8.2009 Ex. R-3 addressed to Labour Officer, Baddi regarding 
the illegal strike but no record from the office of Labour Officer Baddi has been produced before 
this Court. Therefore, in the absence of any record from the SHO Police Station Barotiwala and 
Labour Officer Baddi, no reliance can be placed upon the complaints Ex. R-3 & Ex. R-5. Hence, in 
the absence of any cogent and satisfactory evidence on record the aforesaid charge against the 
petitioner has also not been proved. 
 
 19. The next charge against the petitioner is that on 25.8.2009, the petitioner and other 
workers named in the chargesheet were suspended and on 26.8.2009 at 8.30 A.M. they refused to 
receive the suspension order and thereafter the copy of the same was pasted on the factory gate and 
on 26.8.2009 all the suspended workers have stopped the workers from doing the work. Further 
charge against the petitioner is that on 27.8.2009, after the conclusion of the conciliation 
proceedings the petitioner and other suspended workers had threatened the officials of the company 
who had attended the conciliation proceedings for which a complaint was also made to the Police. 
They have also been charged that due to their instigation, the workers of both the shifts remained 
on illegal strike on 25.8.2009 and they continued their strike w.e.f. 26.8.2009 to 28.8.2009. To 
prove the aforesaid charges, the respondent has examined RW-1 to RW-3, however, no cogent and 
satisfactory evidence has been led by the respondent to prove the aforesaid charges leveled against 
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the petitioner and other workers named in the chargesheet. RW-1 stated in cross-examination that 
the respondent had made the complaint Ex. R-8 to the Labour Officer, Baddi regarding the illegal 
strike and also to the Labour Commissioner vide letter Ex. R-6, however, the respondent has failed 
to prove that the letter Ex. R-6 was sent to the Labour Commissioner. RW-1 admitted in cross-
examination that the letter Ex. R-6 might have been sent through registered post but the postal 
receipt qua the same was not annexed. Though, RW-1 has stated that the letter Ex. R-8 was sent to 
the Labour Officer by hand but admittedly there is no endorsement/receipt of Labour Officer on the 
letter Ex. R-8. Therefore, in the absence of any satisfactory evidence on record, it cannot be said 
that the letters Ex. R-6 and Ex. R-8 regarding the illegal strike were received by the Labour Officer 
and Labour Commissioner respectively. Similarly, no witness from the Police Station Barotiwala 
has been examined and no record of Police Station Barotiwala has been produced before this Court 
in order to prove the letter Ex. R-7 written to the SHO Police Station Barotiwala regarding the 
illegal strike of the workers. There is also nothing on record to show that what action has been 
taken by the Police Station Barotiwala upon the letter Ex. R-7. RW-1 also admitted in cross-
examination that they have not made any complaint to the Police regarding the threat given by the 
workers after the conciliation proceedings on 27.8.2009. Furthermore, RW-1 to RW-3 admitted in 
their cross- examination that the management had not received any complaint from the contractor 
regarding the stopping of work by the petitioner and other suspended workers. RW-2 also admitted 
that the other workers have not made any complaint in writing that they had been stopped by the 
petitioner for doing the work and to go on strike. Similarly, there is no evidence on record to 
suggest that during the period of alleged strike there was no production in the factory. RW-1 
admitted that the respondent had not annexed any record of “no production” in the factory on 
21.8.2009 and from 25.8.2009 to 27.8.2009. Though, RW-1 to RW-3 stated in cross-examination 
that they had deducted the wages of the workers for the period of strike but admittedly no record 
has been produced by the respondent regarding the deduction of wages during the period of strike 
and no record has been produced regarding the fact that the goods have not been delivered to the 
dealers during the period of strike. Neither any independent witness nor any worker has been 
examined to prove the aforesaid charge against the petitioner and other workers named in the 
chargesheet. Even, the contractor was not produced in the witness box in order to prove that his 
workers were stopped from doing the work by the petitioner and other workers named in the 
chargesheet. RW-4, Labour Inspector, Baddi has specifically deposed that record pertaining to 
conciliation and strike at Biogenetic Drugs was not found in their office. Therefore, in the absence 
of any cogent and satisfactory evidence on record, the aforesaid charges against the petitioner and 
other workers named in the chargesheet have not been proved. Hence, I have no hesitation in 
holding that the respondent has failed to prove that due to the instigation of the petitioner and other 
workers named in the chargesheet, the workers went on illegal strike from 25.8.2009 to 28.9.2009 
and had threatened the officials of the company 

 
 20. Therefore, in view of my foregoing discussion, I have no hesitation in holding that the 
respondent has failed to prove the misconduct against the petitioner as alleged in the chargesheet 
dated 5.9.2009 Ex. R-13 issued by the respondent. Hence, the dismissal of the services of the 
petitioner on the basis of the aforesaid chargesheet is illegal and unjustified. Accordingly, both 
these issues are decided in favour of the petitioner and against the respondent. 

 
Issue No. 3 : 

 
 21. Since, I have held under issues no.1&2 above that the dismissal of the services of the 
petitioner by the respondent w.e.f. 27.3.2010 on the basis of chargesheet dated 5.9.2009 is illegal 
and unjustified, hence, the petitioner is held entitled to reinstatement in service with seniority and 
continuity. 
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 22. Now, the question which arises for consideration, before this Court is as to whether the 
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In 
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the 
Hon'ble Supreme Court has held that once the order of termination of services of an employee is 
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an 
employee to get reinstated does not necessarily result in payment of full or partial back-wages,  
which is independent of  reinstatement.  It  has  further been held  by the Hon’ble  Supreme  
Court  in  2010  (1)  SLJ S .C 70,  M/s  Ritu  Marbals  Vs.  Prabhakan t  Shukla  that full back 
wages cannot be granted mechanically, upon an order of termination be declared illegal. It is 
further held that reinstatement must not be accompanied by payment of full back wages even for 
the period when the workman remained out of service and contributed little or nothing to the 
Industry. 
 

 23. Moreover, the petitioner was under an obligation to prove by leading cogent evidence 
that he was not gainfully employed after the dismissal of his services. The initial burden is on the 
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex  
Court  in  (2005)  2  Supreme  Court  Cases  363  titled  as  Kendriya  Vidyalaya  Sangathan 
and another Vs. S.C Sharma that : 
 

 “16…………..When, the question of determining the entitlement of a person to back-wages 
is concerned, the employee has to show that he was not gainfully employed. The initial 
burden is on him. After and if he places materials in that regard, the employer can bring on 
record materials to rebut the claim…………..” 

 

 24. In the present case there is no satisfactory evidence on record to suggest that the 
petitioner was not gainfully employed after his dismissal. The petitioner has failed to discharge his 
burden by placing any concrete material on record that he was not gainfully employed after his 
dismissal. Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), I 
have no hesitation in holding that the petitioner is not entitled to any back-wages. Accordingly, 
issue no.3 is partly decided in favour of the petitioner and against the respondent. 
 

RELIEF 
 

 As a sequel to my findings on the aforesaid issues, the claim of the petitioner succeeds and 
is hereby allowed with the result the petitioner is ordered to be reinstated in service with seniority 
and continuity but without back-wages. Consequently, the reference stands answered in favour of 
the petitioner and against the respondent. Let a copy of this award be sent to the appropriate 
government for publication in official gazette. File, after completion be consigned to records. 
 
 Announced in the open Court today on this 8th Day of May, 2018. 
 

Sd/- 
 (SUSHIL KUKREJA), 

Presiding Judge,  
Industrial Tribunal-cum-Labour Court, Shimla. 

 

_______  

 
25.5.2018 
Present:                     None for the petitioner. 
    Shri Rajeev Kumar Sharma, Advocate for respondent. 
 
 As per the AD received back, the notice issued for the service of the petitioner through 
registered post has been duly served. Case called repeatedly but neither the petitioner nor any 
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Advocate authorized by him appeared before this Court despite the fact that as per 
acknowledgement the notice issued for the service of the petitioner had been duly served but 
despite that he had failed to appear before this Court which clearly shows that at present the 
petitioner is not interested to pursue his case arising out of the reference sent by the appropriate 
government to this Court for adjudication. Therefore, this Court is left with no other alternative but 
to decide the reference on the basis of the material whatsoever is available on the file. The 
following reference has been sent by the appropriate government for adjudication to this Court:— 
 
 “Whether termination of services of Shri Devender Kumar s/o Shri Om Prakash C/o 

Shri Jagdish Chand, Village-Nanowal (Tapparian), P.O Kheda, Tehsil Nalagarh 
District Solan, HP w.e.f. 1.10.2016, by the Factory Manager M/s Krishna Thermopack, 
VPO Belideor, Tehsil Nalagarh, District Solan, HP without complying with the 
provisions of the Industrial Disputes Act, 1947 is legal and justified? If not, what 
amount of back-wages, past service benefits, and compensation the above ex-worker is 
entitled to from the above employer/management?” 

 
 From the aforesaid reference, it is clear that the petitioner has alleged his termination w.e.f. 
1.10.2016 to be illegal and unjustified but despite having been duly served, he has failed to appear 
before this Court and to file statement of claim in support of his contention arising out of reference. 
There is no material on record/file which could go to show that w.e.f. 1.10.2016, the services of the 
petitioner have been terminated illegally without complying with the provisions of Industrial 
Disputes Act, 1947.  Hence, this Court is left with no other alternative but to answer the reference 
against the petitioner and as such the reference is answered against the petitioner and the award is 
passed accordingly. Let a copy of this order/award be sent to the appropriate government for 
publication in the official gazette. File, after completion, be consigned to records. 
 
Announced: 25.5.2018. 
 

Sd/- 
 (SUSHIL KUKREJA), 

Presiding Judge,  
Labour Court, Shimla Camp at Nalagarh. 

 

_________  
 

29.5.2018 
Present:             Shri Niranjan Verma, Advocate for petitioner 
    Shri Navesh Kumar, Advocate for respondent 
 
 Today, also claim not filed. At this stage it has been stated by Shri Niranjan Verma, 
Advocate for the petitioner that he does not want to proceed further with the present reference and 
wants to withdraw the same. To this effect, his statement recorded separately. Therefore, in view of 
the aforesaid statement of the learned counsel for the petitioner, the present reference is answered 
against the petitioner and in favour of respondent. The statement of the learned counsel for the 
petitioner which shall form part of this order/award. Let a copy of this order/award be sent to the 
appropriate government for publication in the official gazette. File, after completion, be consigned 
to records. 
 
Announced: 29.5.2018. 
 

Sd/- 
 (SUSHIL KUKREJA), 

Presiding Judge, Labour Court, Shimla. 
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23.5.2018 
 
Present:                       None. 
 
 As per the Track Consignment repost, the notice issued for the service of the petitioner has 
been duly served. It is 10:45 A.M. Case called twice but none appeared on behalf of the petitioner. 
Be awaited. 
 

Sd/- 
Presiding Judge,  

Labour Court, Shimla. 
 

Case called again 
 
Present:     None. 
 
 It is 12:55 PM. Case called again but neither the petitioner nor any Advocate on his behalf 
appeared before this Court. Be called after lunch. 
 

Sd/- 
Presiding Judge, 

 Labour Court, Shimla. 
 

Case called after lunch 
 
Present:    None. 
 
 It is 3.30 P.M. Case called repeatedly in pre and post lunch sessions but neither the petitioner 
nor any Advocate authorized by him appeared before this Court despite the fact that as per Track 
Consignment report the notice issued for the service of the petitioner had been duly served but 
despite that he had failed to appear before this Court which clearly shows that at present the 
petitioner is not interested to pursue his case arising out of the reference sent by the appropriate 
government to this Court for adjudication. Therefore, this Court is left with no other alternative but 
to decide the reference on the basis of the material whatsoever is available on the file. The 
following reference has been sent by the appropriate government for adjudication to this Court: 
 
 “Whether termination of services of Shri Madan Lal s/o Raj Kumar Village 

Khumahra, P.O Kaba kalan, Tehsil Kasauli, District solan, HP by the Registrar, 
Maharishi Markandeshwar Medical College and Hospital Village Lado, P.O 
Sultanpur, Tehsil and District Solan, HP w.e.f. 12.2.2015 through oral orders, without 
complying with the provisions of the Industrial Disputes Act, 1947 as alleged by the 
workman is legal and justified? If not, what amount of back-wages, reinstatement, 
seniority, past service benefits and compensation the above ex-worker is entitled to 
from the above employer/management?” 

 
 From the aforesaid reference, it is clear that the petitioner has alleged his termination w.e.f. 
12.2.2015 to be illegal and unjustified but despite having been served, he has failed to appear 
before this Court and to file statement of claim in support of his contention arising out of reference. 
There is no material on record/file which could go to show that w.e.f. 12.2.2015, the services of the 
petitioner have been terminated illegally without complying with the provisions of Industrial 
Disputes Act, 1947. Hence, in the absence of any material on record, this Court is left with no other 
alternative but to answer the reference against the petitioner and as such the reference is answered 
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against the petitioner and the award is passed accordingly. Let a copy of this order/award be sent to 
the appropriate government for publication in the official gazette. File, after completion, be 
consigned to records. 
 
Announced: 23.5.2018. 
 

Sd/- 
 (SUSHIL KUKREJA), 

Presiding Judge, Labour Court, Shimla. 
 

________  
 

25.5.2018 
 
Present:                None for the petitioner. 
    Shri Rajeev Kumar Sharma, Advocate for respondent 
 

 As per the Track Consignment Report, the notice issued for the service of the petitioner 
through registered post has been duly served. Case called repeatedly but neither the petitioner nor 
any Advocate authorized by him appeared before this Court despite the fact that as per the Track 
Consignment Report the notice issued for the service of the petitioner had been duly served but 
despite that he had failed to appear before this Court which clearly shows that at present the 
petitioner is not interested to pursue his case arising out of the reference sent by the appropriate 
government to this Court for adjudication. Therefore, this Court is left with no other alternative but 
to decide the reference on the basis of the material whatsoever is available on the file. The 
following reference has been sent by the appropriate government for adjudication to this Court: 
 

 “Whether demand of Shri Vikas Pathania s/o Shri Kashmir Singh Village Makrari, 
P.O Jalphed, Tehsil Joginder Nagar, District Mandi, HP for reinstatement of his 
services and payment of salary from 14.4.2015 onwards, before the management of 
M/s Astral poly Technik Ltd., Village Bated, P.O Barotiwala, Tehsil Baddi, District 
Solan, 173205, HP, after receiving full & final amount of ` 97204/- from the above 
management is legal and justified? If yes, what relief the above aggrieved workman is 
entitled to from the said management and if not, its effect?” 

 

 From the aforesaid reference, it is clear that the petitioner has demanded for reinstatement 
of his services and payment of salary from 14.4.2015 onwards before the respondent but despite 
having been duly served, he has failed to appear before this Court and to file statement of claim in 
support of his contention arising out of reference. There is no material on record/file which could 
go to show that the aforesaid demand of the petitioner for his reinstatement in service and payment 
of salary from 14.4.2015 onwards is legal and justified especially when as per the reference he has 
received full & final payment of ` 97204/-. Hence, this Court is left with no other alternative but to 
answer the reference against the petitioner and as such the reference is answered against the 
petitioner and the award is passed accordingly. Let a copy of this order/award be sent to the 
appropriate government for publication in the official gazette. File, after completion, be consigned 
to records. 
 

Announced: 
25.5.2018. 
 

Sd/- 
 (SUSHIL KUKREJA), 

Presiding Judge, Labour Court, Shimla 
Camp at Nalagarh. 
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m|ksx foHkkx ¼HkkSfedh; 'kk[kk½ f'keyk&171001 

 
fufonk&,oa&uhykeh lwpuk 

 
fnukad 11 vDrwcj] 2018 

 
 m|ksx&Hkw¼[kfu&4½y?kq&376@2014&6683&6691 -&&loZ lk/kkj.k dks lwfpr fd;k tkrk gS fd 
foHkkx }kjk ftyk dqYYkw esa iM+us okyh 09 y?kq [kfut [kkuksa@[kM~Mksa ls jsr] iRFkj o ctjh mBkus gsrq 
vf/kd ikjnf'kZrk ,oa izfrLi/kkZ ds mís'; ls fufonk,a&,oa&uhykeh (Tender–cum-Auction) dh izfØ;k 
viukbZ tk jgh gSA bl izfØ;k ds izFke pj.k esa mDr [kkuksa@[kM~Mksa dh fufonk,a vkeaf=r dh tk jgh gSa] 
rnksijkUr f}rh; pj.k esa mDr [kkuksa@[kM~Mksa dh [kqyh uhykeh dh tk;sxh rFkk bu nksuks izfØ;k esa tks 
Hkh mPpre jkf'k cksyhnkrk@fufonknkrk }kjk izLrkfor dh tk;sxh mldks [kku@[kM~M dk lQy 
cksyhnkrk@fufonknkrk ?kksf"kr fd;k tk;sxkA fufonk nkrk dks ;g vf/kdkj gksxk fd og [kqyh uhykeh esa 
Hkh Hkkx ys ldrk gS rFkk viuh fufonk eas n'kkZbZ xbZ jkf'k ls vf/kd jkf'k ij cksyh ns ldrk gSA  
 
 fufonk,a [kfu vf/kdkjh dqYyw ftyk dqYyw] fgekpy izns'k ds dk;kZy; esa vkeaf=r dh tk jgh gaSA 
fufonk fnukad 14&11&2018 dks 'kke 4-00 cts rd [kfu vf/kdkjh dqYyw] ftyk dqYyw] fgekpy izns'k ds 
dk;kZy; esa eksgj cUn fyQkQksa esa [kfu vf/kdkjh dk;kZy; esa j[kh xbZ fufonk isVh esa Mkyh tk,a o mldh 
izfof"V (Entry) [kfu vf/kdkjh }kjk dk;kZy; jftLVj esa dh tk;sxh ftldh ikorh Hkh [kfu vf/kdkjh 
}kjk tkjh dh tk;sxhA mDr [kkuksa@[kM~Mksa dh fufonk,a izkIr gksus ij fnaukd 15&11&2018 dks izkr%    
11-00 cts mDr [kkuksa@[kM~Mksa dh [kqyh uhykeh desVh }kjk ftyk dqYyw ds cpr Hkou esa dh tk,xhA 
ftlesa ftu O;fDr;ksa us fufonk,a nh gSa] ds lkFk&lkFk vU; dksbZ Hkh bPNqd O;fDr lfEefyr gks ldrk gSA 
bPNqd O;fDr y?kq [kfut [kkuksa@[kM~Mksa dh tkudkjh rFkk fufonk o uhykeh dh izfØ;k o 'krksZa ds fy, 
jkT; Hkw&foKkuh] fgekpy izns'k] f'keyk&1 vFkok [kfu vf/kdkjh dqYyw] ftyk dqYYkw ds dk;kZy; esa fdlh 
Hkh dk;Z fnol esa vkdj lEidZ LFkkfir dj ldrs gSaA blds vfrfjDr fufonk gsrq [kkuksa@[kM~Mksa dh 
tkudkjh foHkkxh; website emerginghimachal.hp.gov.in ls Hkh izkIr dh tk ldrh gSA uhykeh dh 
izfØ;k lEiUu gksus ij izkIr gqbZ fufonk,a mlh fnu [kksyh tk;saxhA mijksDr nksuksa esa ls mPpre cksyhnkrk 
}kjk nh xbZ cksyh dh jkf'k vFkok mPpre fufonknkrk }kjk nh xbZ fufonk jkf'k] tks Hkh jkf'k vf/kd gksxh] 
ml lEcfU/kr cksyhnkrk@fufonk nkrk dks dqy mPpre jkf'k dk 25 izfr'kr mlh le; tek djokuk 
gksxk tksfd tekur Bsds dh jkf'k ds :i esa gksxhA   
  
 dksbZ Hkh O;fDr tks fufonk nsus vFkok uhykeh esa Hkkx ysus dk bPNqd gks] ml O;fDr ds ikl 
fuEufyf[kr nLrkostksa dk gksuk vfuok;Z gS%&& 
 

 1- iSudkMZ A 
 
 2- [kuu lEcfU/kr cdk;k u gksus dk 'kiFk i=A 
 

   3- fufonk nkrk dks mDr nLrkost eqcfyx 50000@& #i;s ¼iPpkl gtkj #i;s½ cSad Mªk¶V ds 
:i esa fufonk QkeZ iw.kZ :i esa Hkjs gq;s ds lkFk Lo;a ;k Mkd }kjk fu/kkZfjr frfFk ls igys 
[kfu vf/kdkjh dk;kZy; dqYyw esa /kjksgj jkf'k ds fy, cSad esa tek djokus gksaxsA 

 

  4- dksbZ Hkh O;fDr tks uhykeh nsus dk bPNqd gks] mldks mDr nLrkost+ ,oa eqcfyx  
50]000@&#i;s /kjksgj jkf'k] cSad Mªk¶V ds :i esa fu/kkZfjr cksyh ls igys lEcaf/kr [kfu 
vf/kdkjh ds le{k izLrqqr djus gksaxsA uhykeh lHkkxkj esa fufonk nkrk ;k cksyhnkrk izos'k 
djus ls iwoZ [kfu vf/kdkjh dqYyw ls izos'k i= izkIr djsaxsA ,d izos'k i= ij nks O;fDr;ksa 
dks lHkkxkj esa tkus dh vuqefr gksxhA 

 
 5- cSad Mªk¶V lEcaf/kr [kfu vf/kdkjh dqYyw] fgekpy izns'k ds uke ns; gksxkA cSad Mªk¶V ds 

ihNs cksyh nkrk@fufonk nkrk dk uke] irk o iSu uEcj fy[kk gksuk pkfg,A vlQy 
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cksyhnkrk@fufonk nkrk dks tek Mªk¶V] uhykeh iw.kZ gksus ds mijkUr okfil dj fn;k 
tk,xkA 

 
 6- ;fn 8 gSDVs;j {ks= ls de {ks= dh cksyh nsus okyk cksyhnkrk fgekpyh gS rks mls fgekpyh 

(Bonafide Certificate) izLrqr djuk gksxkA 
 
 7- fufonk jkf'k vFkok cksyh izfr o"kZ ds vk/kkj ij yh tk;sxhA 
 
 8- fufonk QkeZ iw.kZ :i ls Hkjk gks o mijksDr of.kZr nLrkost fufonk QkeZ ds lkFk layXu gksus 

pkfg, vU;Fkk v/kwjs fufonk QkeZ Lohd`r ugha fd, tk;saxsA 
 
 9- fufonk [kksyus ds nkSjku vkosnd@izfrfuf/k dk desVh ds le{k gksuk vfuok;Z gksxkA 
 
 10- uhykeh esa Hkkx ysus ds bPNqd O;fDr;ksa ls Hkh ;g vk'kk dh tkrh gS fd og fufonk izfØ;k 

}kjk gh uhykeh esa Hkkx ysaA  
  
 vkosnd fufonk ds fy, fufonk QkeZ jkT; Hkw foKkuh] fgekpy izns'k] f'keyk&1 vFkok [kfu 
vf/kdkjh dqYyw ds dk;kZy; ls izkIr dj ldrk gS ftldk ewY; 5]000@& #0 izfr QkeZ gksxkA vkosnd 
dks iw.kZ :i ls Hkjs gq, fufonk QkeZ eksgj cUn fyQkQs esa [kfu vf/kdkjh] dqYyw ds dk;kZy; esa mDr 
n'kkZbZ xbZ frfFk rd izLrqr djuk gksxkA fyQkQs ds Åij cMs+ v{kjksa esa fufonk QkeZ o vkosfnr [kku dk 
uke fy[kk gksuk vko';d gS o fyQkQs ds ckb± vksj vkosnd dk uke o irk Hkh Li"V v{kjksa esa fy[kk gksuk 
pkfg,A 
 

 
gLrk{kfjr@& 

funs'kd m|ksx]  
fgekpy izns'kA 

 

&&&&&&&& 
 

 DETAIL OF PROPOSED MINOR MINERAL QUARRIES OF DISTRICT KULLU  
FOR TENDER-CUM-AUCTION : 
 

Sl. 
No. 

Name of the 
Quarry 

Khasra No. Area In 
Bighas 

Mauza/ 
Mohal 

Name of 
Mineral 

Reserve Price  
(in Rupees) 

1 
 

2 3 4 5 6 7 

 1. 
 

Beas River  
Part-C  

Tukra No. I 09-11-00 
 

Diyar Sand, 
Stone & 
Bajri 

2,00,000/- 

2. Beas River  
Part-D 

Tukra No. 2 07-12-00 
 

Diyar  Sand, 
Stone & 
Bajri 

1,75,000/- 

3. Beas River  
Part-E 

Tukra No. I 10-00-00 Rot-II Sand  
 

2,00,000/- 

4. Beas River  
Part -F  

Tukra No. I 07-10-00 Rot-II Sand, 
Stone & 
Bajri 

1,75,000/- 
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5. Beas River  

Part-G 
Tukra No. I  06-10-00 Rot-II Sand, 

Stone & 
Bajri 

1,50,000/- 

6. Beas River 
Part-H 

Tukra No. I 03-15-00 Hat Sand 1,00,000/- 

7. Beas River 
Part-I 

Tukra No. I  06-09-04 Bajaura Sand  1,50,000/- 

8. Parvati River 
Part-A 

Tukra No. I  08-04-00 Kashawari Sand  1,80,000/- 

9. Parvati River 
Part-B 

Tukra No. I  08-00-00 Kashawari Sand 1,80,000/- 

 
uksV%&  ¼Øe la[;k 3 o Øe la[;k 6 ls 9 rd jsr ds fy, fufonk ,oa uhykeh ij nh tk,xh½ mDr lHkh 

[kkusa ou laj{k.k vf/kfu;e] 1980 ds izko/kkuksa dks vkdf"kZr djrh gSa rFkk Forest Clearance ysuk 
vfuok;Z gSA  

 
fufonk&,oa&uhykeh 'krs±% 
 
 1- foHkkx }kjk ftyk dqYyw esa 09 [kkyh iM+h y?kq [kfut dh [kkuksa dks fgekpy izns'k xkS.k 

[kfut ¼fj;k;r½ vkSj [kfut ¼voS/k [kuu mlds ifjogu vkSj Hk.Mkj.k dk fuokj.k½ fu;e] 
2015 ds vUrxZr [ku~u gsrq fufonk o [kqyh uhykeh }kjk vkcafVr fd;k tk;sxkA [kuu gsrq 
jk;YVh jkf'k ds ,ot essa foHkkx }kjk izfro"kZ ds vk/kkj ij fufonk@uhykeh jkf'k olwy dh 
tk;sxh rFkk fufonk@uhykeh mPpre fufonk@uhykeh nssus okys O;fDr ds i{k esa iznku dh 
tk;sxhA  

 
 2- fufonk@uhykeh jkf'k izfro"kZ ds vk/kkj ij yh tk,xh rFkk jkf'k mlh nj ij nks o"kZ rd 

olwy dh tk,xh] mlds mijkUr Bsds dh 'ks"k vof/k ds nkSjku fufonk@uhykeh jkf'k ds 
vfrfjDr mDr jkf'k ij izfro"kZ 10 izfr'kr c<+kSrjh pØo`f) C;kt dh nj ls vfrfjDr jkf'k 
olwy dh tk,xh A 

  
 3- fufonk@uhykeh nsus okyk O;fDr fdlh Hkh ftyk esa [kuu ls lEcaf/kr ns; jkf'k dk 

cdk;knkj ugha gksuk pkfg,A ;fn dksbZ fufonk@uhykeh nsus okyk O;fDr foHkkx ds cdk;knkj 
gksus dk nks"kh ik;k tkrk gS rks ml O;fDr dks fufonk@uhykeh izfØ;k esa Hkkx ysus dh 
vuqefr ugha nh tk;sxhA ;fn dksbZ cdk;knkj O;fDr dksbZ [kku  fufonk@uhykeh ij ys ysrk 
gS] ftldk foHkkx dks ckn esa Kku gksrk gS rks ml voLFkk esa ml O;fDr }kjk tek jkf'k] 
cdk;k jkf'k esa lek;ksftr dj nh tk,xh rFkk [kku dk Bsdk jn~n djds [kkukas dh iqu% 
uhykeh vkeaf=r dh tk,xh A 

 
 4- lQy fufonk nkrk@cksyhnkrk ,d o"kZ ds fy, nh xbZ cksyh jkf'k dh 25 izfr'kr jkf'k 

fufonk@uhykeh [kqyus ds le; izLrqr djsxk tks fd tekur jkf'k gksxhA blds vfrfjDr 
fufonk@uhykeh jkf'k ds vk/kkj ij vk;dj] iapk;r VSDl] District Mineral Foundation 
Trust Fund o vU; VSDl@jkf'k le;&le; ij tks fu;ekuqlkj ns; gS mPpre fufonk 
nkrk@cksyhnkrk dks tek djokus gksaxsA izFke o"kZ dh fufonk@uhykeh jkf'k ds 25 izfr'kr ds 
cjkcj jkf'k mPpre fufonk nkrk@cksyhnkrk }kjk Upfront Premium ds :i esa tek djokuh 
gksxh tks fd ns; =Sekfld fdLr esa lek;ksftr dh tk,xhA ;g Upfront Premium  jkf'k 
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mPpre fufonk nkrk@cksyhnkrk }kjk Letter of Intent tkjh fd, tkus dh frfFk ls ,d 
eghus dh vof/k ds Hkhrj tek djokuh gksxh vU;Fkk tek djokbZ xbZ tekur jkf'k dks tCr 
djds [kku dks iqu% uhyke fd;k tk;sxkA  

  
 5- uhykeh ds le; nh tkus okyh cksyh ;fn 10 yk[k #i;s dh lhek ls c<+ tkrh gS rks ml 

voLFkk esa cksyhnkrkvksa }kjk vxyh cksyh 50 gtkj #i;s izfr cksyh ds vk/kkj ij gh nsuh 
gksxhA blds vfrfjDr vxj ;g lhek 25 yk[k #i;s ls c<+ tkrh gS rks ml voLFkk esa 
vxyh cksyh ,d yk[k #i;s izfr cksyh ds fglkc ls nsuh gksxhA  

 
 6- cksyh ds nkSjku ;fn desVh dks ;g vkHkkl gksrk gS fd nh tkus okyh cksyh iwfyax (Pooling) 

vkfn dh otg ls lansgkLin gS ;k vk'kkuq:i de vk jgh gS rks ml voLFkk esa desVh dks 
mDr fdlh [kku dh uhykeh izfØ;k dks fuyfEcr djus dk vf/kdkj gksxkA  

 
 7- ;fn dksbZ fufonk nkrk@cksyhnkrk fdlh y?kq [kfut [kku ds [kfut vf/kdkjksa dh cksyh nsrk 

gS] ijUrq tekur jkf'k fufonk@uhykeh izfØ;k lEiUu gksus ds le; tek ugha  djokrk gS 
;k fufonk@uhykeh izfØ;k lEiUu gksus ds mijkUr vuqifLFkr gks tk;s] ml fLFkfr esa ml 
}kjk tek dh xbZ vfxze /kjksgj jkf'k tCr dj yh tk;sxh vkSj Hkfo"; esa de ls de 5 o"kZ 
ds fy, izns'k esa fdlh Hkh LFkku ij ,slk O;fDr fufonk@uhykeh esa fgLlk ugha ys ldsxk 
rFkk mDr [kkuksa@[kM~Mksa dhs iqu% fufonk@uhykeh vkeaf=r dh tk;sxhA 

 
 8- ftu [kkuksa@[kM~Mksa ds [kfut vf/kdkjksa dks fufonk@uhykeh gsrq vf/klwfpr fd;k x;k gS 

muds [kljk ua0@jktLo fjdkMZ ;k fQj HkkSxksfyd lhek@LFkkbZ fpUgksa dh tkudkjh] bPNqd 
O;fDr lEcaf/kr [kfu vf/kdkjh ls izkIr dj ldrk gS o {ks= dk fujh{k.k Hkh vius Lrj ij 
dj ldrk gS] rkfd {ks= ds ckjs esa iw.kZ tkudkjh izkIr dj ldsA fufonk@uhykeh dsoy mlh 
{ks= dh gksxh] tks fd vf/klwpuk esa izLrkfor fd, x, gS ftldk iw.kZ fooj.k lEcaf/kr [kfu 
vf/kdkjh ds dk;kZy; ls izkIr fd;k tk ldrk gSaA bl ckjs esa] ckn esa dksbZ Hkh vkifRr 
Lohdk;Z ugha gksxhA 

 
 9- 08 gSDVs;j rd ds {ks= fgekpy fuokfl;ksa ds fy, vkjf{kr gksaxs rkfd LFkkuh; yksxksa dks 

jkstxkj lqfuf'pr fd;k tk ldsA mDr ykHk izkIr djus ds fy, fufonknkrk@cksyhnkrk dks 
fufonk@uhykeh ls iwoZ [kuu vf/kdkjh ds le{k] viuk fgekpyh fuoklh gksus dk izek.k i= 
(Bonafide Certificate) tks fd l{ke vf/kdkjh }kjk tkjh fd;k x;k gks izLrqr djuk 
vfuok;Z gSA ;fn 8 gSDVj o mlls de {ks= okyh [kM~Mkas gsrq dksbZ Hkh fgekpyh 
fufonknkrk@cksyhnkrk cksyh ugha nsrk gS rks ml voLFkk esa dksbZ Hkh xSj fgekpyh mDr 
[kM~Mksa dh cksyh ns ldrk gSA  

 
 10- vxj ihBklhu vf/kdkjh dks yxs fd fufonk@uhykeh }kjk izkIr jkf'k fdlh [kku dh visf{kr 

jkf'k  ds vuq:i de gS rks ml fLFkfr esa lfefr fufonk@uhykeh }kjk [kku dks vkcafVr u 
djus ds fy, flQkfj'k dj ldrh gSA [kkuksa ds U;wure vkjf{kr ewY; [kfu vf/kdkjh 
dk;kZy; esa miyC/k gSaA  

  
 11- [kfutksa ds nksgu gsrq i;kZoj.k izHkko vkdyu (EIA Clearance) rFkk ou laj{k.k vf/kfu;e 

1980 ds vUrxZr ¼vxj vfuok;Z gks rks½ Lohd`fr;ka Bsdsnkj@lQy fufonk nkrk@cksyhnkrk 
}kjk vius Lrj ij o vius [kPkZ o tksf[ke ij l{ke Authority is Letter of Intent tkjh 
gksus dh frfFk ls nks o"kZ ds Hkhrj izkIr djuh gkasxhA ;fn mPpre cksyhnkrk bl vof/k esa 
Environment Clearance ;k ou laj{k.k vf/kfu;e] 1980 ds vUrxZr Lohd`fr izkIr djus esa 
vleFkZ jgrk gS rks ml fLFkfr esa mPpre fufonknkrk@cksyhnkrk }kjk Environment 
Clearance o vU; Lohd`fr;ka izkIr djus ckjs dh xbZ izxfr dh leh{kk djus ds mijkUr 
Letter of Intent dh vof/k dks vkxkeh ,d o"kZ rd le; c<+kSrjh ckjs funs'kd m|ksx }kjk 
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fu.kZ; fy;k tk;sxk rFkk bl c<+k;s gq, ,d o"kZ dh vof/k rd Hkh vxj mPpre 
fufonknkrk@cksyhnkrk ;g Lohd`fr;ka izkIr ugha djrk gS rks Letter of Intent  dh vof/k ds 
vkxkeh le; c<+kSrjh ckjs dsoy ljdkj }kjk gh fu.kZ; fy;k tk;saxkA rnksijkar ;fn lQy 
mPpre fufonknkrk@cksyhnkrk Environment Clearance o vU; Lohd`fr;ka izkIr djus esa 
vleFkZ jgrk gS rks ml voLFkk esa Letter of Intent  jn~n djds mlds }kjk nh xbZ tekur 
jkf'k o vU; tek djokbZ xbZ jkf'k;ka tCr dj yh tk;sxhA EIA izkIr djus ds mijkUr gh 
lQy mPpre fufonk nkrk@cksyhnkrk dks ftl {ks= ds fy, mlus fufonk@uhykeh nh Fkh 
ml  {ks= esa [kuu dk;Z djus dh vuqefr iznku dh tk,xhA Environment Clearance o ou 
laj{k.k vf/kfu;e] 1980 ds vUrxZr dh xbZ izxfr ds ckjs esa Bsdsnkj le;&le; ij foHkkx 
dks voxr djok;sxkA 

 
 12- jsr] iRFkj o ctjh vkfn dh y?kq [kfut [kkuksa dh vf/kdre vof/k 10 o"kZ ljdkjh Hkwfe ds 

fy, o ou foHkkx ls lEcfU/kr 15 o"kZ gksxh rFkk mPpre fufonknkrk@cksyhnkrk dks [kku esa 
dk;Z djus ls iwoZ vius Lrj ij i;kZoj.k ,oa ou  eU=ky; Hkkjr ljdkj ls [kku {ks= dk 
i;kZoj.k izHkko vkdyu Lohd̀fr  (EIA Clearance) o ou laj{k.k vf/kfu;e] 1980 ds vUrxZr 
Lohd`fr ¼vxj vfuok;Z gks rks½ o Registered Quaified Person ls Mining Plan cuokuk 
vfuok;Z gSA mPpre fufonk nkrk@cksyhnkrk ds i{k esa l{ke vf/kdkjh }kjk ljdkj ls 
Lohd`fr ds i'~pkr fufonk@uhykeh [kqyus ds ,d eghus ds mijkUr Letter of Intent  tkjh 
fd;k tk,xk rkfd mPpre cksyhnkrk [kku {ks= dk i;kZoj.k izHkko vkdyu Lohd`fr l{ke  
Authority  ls r; lhek tks fd 2 o"kZ dh gS ds Hkhrj izkIr dj ldsaA Letter of Intent  esa 
n'kZkbZ xbZ 'krksZ dh vuqikyuk ds mijkUr mPpre fufonk nkrk@cksyhnkrk ds i{k es 
fu;ekuqlkj Lohd`fr vkns'k tkjh fd, tk,axs rkfd 'krZukek fu"iknu fd;k tk ldsA 
'krZukek fu"iknu djus ls iwoZ lHkh vkSipkfjdrk,a iw.kZ djus ij lQy mPpre fufonk 
nkrk@cksyhnkrk }kjk lEcfU/kr dj vkfn ds :i esa jkf'k [kfu vf/kdkjh ds dk;kZy; esa tek 
djokuk vfuok;Z gksxk o 'ks"k o"kksaZ esa Hkh 25 izfr'kr =Sekfld fd'r ds vk/kkj ij cdk;k 
jkf'k le;&le; ij [kfu vf/kdkjh ds dk;kZy; esa 'krZ ua0&2 ds vuqlkj vfxze :i ls 
tek djokuh gksxhA  

 
 13- fufonk@uhykeh dsoy mlh voLFkk esa Lohdkj gksxh] ;fn fufonk@uhykeh fdlh l{ke 

vf/kdkjh }kjk vuqeksfnr dh xbZ gksA 

  
  14- 'krZukek fu"iknu djus ds mijkUr mPpre fufonk nkrk@cksyhnkrk] fufonk@uhykeh esa fy, 

x;s {ks= ls izR;sd ikap o"kZ ds fy, vuqeksfnr  Mining Plan ds vuq:i dk;Z djsxkA Mining 
Plan esa vkadfyr [kfut ls vf/kd ek=k esa [kfut fudkyus ij Bsdk jn~n fd;k tk ldrk 
gS A ikap o"kZ iw.kZ gksus ds mijkUr Bsdsnkj dks Mining Plan fQj ls vuqeksfnr djokuk gksxk 
ftlds fy, og fu;ekuqlkj Mining Plan dh vof/k ds lekIr gksus ls de ls de 120 fnu 
iwoZ uohdj.k ds fy, vkosnu djsxkA 

 
 
   15- uhykeh desVh dks vf/kdkj gS fd os uhykeh ds le; fdUgha fo'ks"k ifjfLFkfr;ksa dks /;ku esa 

j[krs gq, vyx ls 'krsZa yxk ldrs gSa tks fd lHkh bPNqd O;fDr;ksa dks ekU; gksxhA blds 
vfrfjDr  [kuu lEcU/kh tks fn'kk funsZ'k ljdkj }kjk le;&le; ij tkjh fd, tk;saxs os 
Hkh lHkh dks ekU; gksaxsA uhykeh desVh dks ;g vf/kdkj gS fd og fdlh Hkh fufonk@uhykeh 
{ks= dks fcuk dkj.k crk, vLohdkj dj ldrh gSA fufonk@uhykeh ds nkSjku ;fn dksbZ 
cksyhnkrk nqO;Zogkj djrk gS rks ihBklhu vf/kdkjh dks ;g vf/kdkj gksxk fd og ml }kjk 
tek dh xbZ vfxze /kjksgj jkf'k tCr djrs gq;s mls fufonk@uhykeh esa fgLlk ysus ds fy, 
v;ksX; ?kksf"kr dj ldrk gS rFkk bl ckjs esa ihBklhu vf/kdkjh }kjk foLr`r fjiksVZ ljdkj 
dks izsf"kr dh tk;sxh A 
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 16- fufonk@uhykeh ij fy, x;s {ks= ls mBk, x;s [kfut dks fdlh LFkkfir LVksu Ø'kj esa 

mi;ksx djus gsrq vuqefr ugha gksxh ijUrq ;fn dksbZ fufonk nkrk@cksyhnkrk] 
fufonk@uhykeh ij fy,s x;s [kfutksa dks vius igys ls gh LFkkfir LVksu Ø'kj esa mi;ksx esa 
ykuk pkgrk gS ;k u;k LVksu Ø'kj LFkkfir djuk pkgrk gS rks mDr Ø'kj LFky dh nwjh 
fufonk@uhykeh esa fy, x;s {ks= ls fu;eksa ds vUrZxr n'kkZbZ xbZ nwjh ds vuqlkj gksuh 
pkfg, ijUrq bl fLFkfr esa mls cksYMj dh [kqyh fcØh djus dh vuqefr ugha gksxhA u;k 
LVksu Ø'kj yxkus gsrq ljdkj }kjk tkjh fd, x;s fu;eksa@vf/klwpukvksa ds vUrxZr vuqefr 
izkIr djuh vfuok;Z gksxhA blds vfrfjDr fdlh [kku ds fy, ;fn fufonknkrk@cksyhnkrk 
,d ls vf/kd O;fDr gkas rks ml fLFkfr esa mPpre fufonk nkrk@cksyhnkrk dks uhykeh {ks= 
ls mBk, x, [kfutkas dks vius i{k esa igys ls LFkkfir dsoy ,d gh LVksu Ø'kj esa iz;ksx 
djus dh vuqefr gksxhA ysfdu ;fn fufonk&,oa&uhykeh ij fn, tkus okyh y?kq [kfut 
[kku dk {ks= 2 gsDVs;j ls de gks rks ,slh voLFkk esa mDr [kku ¼2 Hects. ls de {ks=½ ds 
vk/kkj ij] u;k LVksu Ø'kj LFkkfir djus dh vuqefr ugha gksxhA 

 
 17- tufgr esa ;fn vko';d gks rks fdlh Hkh fufonk@uhykeh esa yh xbZ [kku ds Hkkx dks de 

fd;k tk ldrk gS ;k [kku dks iw.kZZ :Ik ls Hkh cUn fd;k tk ldrk gSA {ks= de djus dh 
voLFkk esa Bsdk jkf'k Hkh mlh vuqikr esa de dh tk,xhA 

 
 18- [kuu gsrq e'khu midj.k Mechanical/Hydraulic Excavator/tSls ts0lhch0 bR;kfn ds 

iz;ksx dh Lohd`fr fg0 iz0 xkS.k [kfut ¼fj;k;r½ vkSj [kfut ¼voS/k [kuu mlds ifjogu 
vkSj Hk.Mkj.k dk fuokj.k½ fu;e] 2015 o le;&le; ij la'kksf/kr mDr fu;eksa ds izko/kkuksa 
ds vUrxZr o ,oa Environment Clearance esa n'kkZbZ xbZ 'krkZsa ds vuq:i gh nh tk,xh rFkk 
l{ke vf/kdkjh ls LFky fujh{k.k ds mijkUr bl ckjs Lohd`fr ysuk vko';d gSA 

 
 19- [kku@unh@[kM~M esa igaqpus ds fy, ekxZ cukus o iz;ksx djus gsrq Bsdsnkj lEcfU/kr 

i{kksa@foHkkxksa ls vuqefr vius Lrj ij izkIr djsxkA [kku rd igqapus ds ekxZ ds fy, foHkkx 
dh dksbZ ftEesokjh ugha gksxhA  

 
 20- uhykeh ds fy, izLrkfor {ks= esa ;fn dksbZ futh Hkwfe iM+rh gS ;k fdlh vU; 

O;kfDr@O;fDr;ksa ds Hkw&LokfeRo vf/kdkj gksa rks bl voLFkk esa Bsdsnkj lEcf/kr Hkw&Lokfe;ksa 
ls vius Lrj ij vuqefr izkIr djsxk o bl lEcU/k esa foHkkx dh dksbZ ftEesokjh ugha gksxhA 

 
 21- cksYMj o gkFk ls rksM+h xbZ jksM+h dks jkT; dh lhek ls ckgj ys tkus dh vuqefr ugha gksxhA 
 
 22- voS/k [kuu dks jksdus gsrq y?kq [kfutksa dk ifjogu jkr vkB cts ls izkr% N% cts rd 

izfrcfU/kr jgsxkA  
 
 23- Bsdk/kkjh dks lqfuf'pr djuk gksxk fd mlds }kjk yxk, x;s et+nwj unh@[kM~M esa eNfy;ksa 

dk f'kdkj u djasA 
 

 24- [kuu dk;Z unh ds /kjkry ls ,d ehVj ls vf/kd xgjkbZ esa ugha fd;k tk,xkA   
 

 25- [kfut+ksa ds ,d=hdj.k ls Hkw&LokfeRoksa ds fufgr vf/kdkjksa esa dksbZ Hkh gLr{ksi ugha gksuk 
pkfg,A  

 

 26- ;fn of.kZr 'krksZa dh vogsyuk gksrh gS ;k lkFk yxrs ou {ks= dks fdlh Hkh izdkj dh {kfr 
foHkkx ds /;ku esa ykbZ tkrh gS] rks bl ckjs fu;ekuqlkj dk;Zokgh vey esa ykbZ tk;sxhA 

 
 27- Bsdsnkj Bsdss ij Lohd`r {ks= ls fudkys x;s [kfut+ksa dh ek=k dk ekfld C;ksjk foHkkx dks 

nsxkA  
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 28- [kuu dk;Z fg0 iz0 xkS.k [kfut ¼fj;k;r½ vkSj [kfut ¼voS/k [ku~u mlds ifjogu vkSj 

Hk.Mkj.k dk fuokj.k½ fu;e 2015 o le;&le; ij la'kksf/kr mDr fu;eksa ds izko/kkuksa] 
ljdkj }kjk vf/klwfpr fgekpy izns'k [kfut uhfr] i;kZoj.k izHkko vkdyu@ou lja{k.k 
vf/kfu;e 1980 ds vUrxZr Lohd`fr dh 'krksaZ ds vuqlkj] foHkkx }kjk le;&le; ij tkjh 
funsZ'kksa] ekuuh; U;k;ky;ksa ds vkns'kksa ds vuq:Ik fd;k tk,xkA mijksDr fu;eksa@ 
vf/klwpuk@vkns'kksa dh izfr [kfu vf/kdkjh dk;kZy; ls izkIr dh tk ldrh gSA 

 
 29- Bsds dh Lohd`fr o [kuu dk;Z ekuuh; loksZPp U;k;ky; esa yfEcr  SLP (C) No. 13393 of 

2008  tks fd ekuuh; mPp U;k;ky; esa fgekpy izns'k }kjk ;kfpdk la[;k  CWP No. 1077 
of 2006  [krjh jke o vU; ds ekeys esa ikfjr fu.kZ; ds fo#) nk;j dh xbZ gS ds vfUre 
fu.kZ; ds vuq:i gh ekU; gksxkA blds vfrfjDr fdlh vU; U;k;ky; }kjk le;&le; ij 
bl ckjs ikfjr vkns'k Hkh ekU; gksaxsA 

 
 30- Bsdsnkj ;k mldk dksbZ Hkh deZpkjh fufonk@uhykeh esa fy, x;s {ks= dh vkM+ esa ;fn dgha 

voS/k [kuu esa lafyIr ik;k tkrk gS rks mlds fo#) fg0 iz0 xkS.k [kfut ¼fj;k;r½ vkSj 
[kfut ¼voS/k [kuu mlds ifjogu vkSj Hk.Mkj.k dk fuokj.k½ fu;e 2015 o le;&le; ij 
la'kksf/kr ds izko/kkuksa ds vuqlkj dk;Zokgh vey esa ykbZ tk;xhA ;fn Bsdsnkj ;k mldk dksbZ 
Hkh deZpkjh ;k okgu vxj ckj&ckj voS/k [kuu o fcuk “W” QkeZ ls <qyku esa lfEefyr 
ik;k tkrk gS rks ljdkj mldk Bsdk jn~n Hkh dj ldrh gSA  

  
 31- Bsdk/kkjh ljdkj dks r`rh; i{k dh {kfriwfrZ ds fy, ftEesnkj ugha Bgjk,xkA vr% og Lo;z 

ftEesnkj gksxkA 
 
 32- ljdkj dks vf/kdkj gS fd os mPpre cksyh dks fcuk fdlh dkj.k crk;s vLohdkj dj ldrh 

gSA 
 
 33- ljdkj dks vf/kdkj gS fd mijksDr en la[;k 1&32 esa n'kkZ;h xbZ 'krksaZ] ds vfrfjDr vU; 

'krs± Bsdk 'krZukek fu"iknu ds nkSjku yxk ldrh gSA  
 
 34- ljdkj dks vf/kdkj gS fd mijksDr en la[;k 1&32 esa n'kkZ;h xbZ 'krksaZ] rF;ksa o  fu;eksa dh 

vogsyuk dh voLFkk esa Bsdk jn~n Hkh fd;k tk ldrk gS rFkk bl fLFkfr esa Bsdsnkj }kjk 
tek jkf'k] tekur jkf'k] Upfront Premium o =Sekfld fdLr vkfn lEkLr jkf'k tCr dj 
yh tk,xhA 

 
&&&&&&&&& 

 
m|ksx foHkkx ¼HkkSfedh; 'kk[kk½ f'keyk&171001 

 
fufonk&,oa&uhykeh lwpuk 

 
fnukad 10 vDrwcj] 2018 

 
m|ksx&Hkw¼[kfu&4½y?kq&515@98&6630&6648-&&loZ lk/kkj.k dks lwfpr fd;k tkrk gS fd foHkkx 

}kjk ftyk e.Mh esa iM+us okyh 16 y?kq [kfut [kkuksa@[kM~Mksa ls jsr] iRFkj o ctjh mBkus gsrq vf/kd 
ikjnf'kZrk ,oa izfrLi/kkZ ds mís'; ls fufonk,a&,oa&uhykeh (Tender–cum-Auction) dh izfØ;k viukbZ 
tk jgh gSA bl izfØ;k ds izFke pj.k esa mDr [kkuksa@[kM~Mksa dh fufonk,a vkefU=r dh tk jgh gS] 
rnksijkUr f}rh; pj.k esa mDr [kkuksa@[kM~Mksa dh [kqyh uhykeh dh tk;sxh rFkk bu nksuksa izfØ;k esa tks 
Hkh mPpre jkf'k cksyhnkrk@fufonk nkrk }kjk izLrkfor dh tk;sxh mldks [kku@[kM~M dk lQy 
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cksyhnkrk@fufonk nkrk ?kksf"kr fd;k tk;sxkA fufonk nkrk dks ;g vf/kdkj gksxk fd og [kqyh uhykeh esa 
Hkh Hkkx ys ldrk gS rFkk viuh fufonk eas n'kkZbZ xbZ jkf'k ls vf/kd jkf'k ij cksyh ns ldrk gSA  

 
fufonk,a [kfu vf/kdkjh e.Mh] ftyk e.Mh] fgekpy izns'k ds dk;kZy; esa vkeaf=r dh tk jgh gSA 

fufonk fnukad 12&11&2018 dks 'kke 4%00 cts rd [kfu vf/kdkjh e.Mh] ftyk e.Mh] fgekpy izns'k ds 
dk;kZy; esa eksgj cUn fyQkQksa esa [kfu vf/kdkjh dk;kZy; esa j[kh xbZ fufonk isVh esa Mkyh tk,a o mldh 
izfof"V (Entry) [kfu vf/kdkjh }kjk dk;kZy; jftLVj esa dh tk;sxh ftldh ikorh Hkh [kfu vf/kdkjh 
}kjk tkjh dh tk;sxhA mDr [kkuksa@[kM~Mksa dh fufonk,a izkIr gksus ij fnukad 13&11&2018 dks izkr%   
10-00 cts mDr [kkuksa@[kM~Mksa dh [kqyh uhykeh desVh }kjk js'ke vf/kdkjh e.Mh] ftyk e.Mh ds lHkk 
Hkou esa dh tk,xhA ftlesa ftu O;fDr;ksa us fufonk,a nh gSa] ds lkFk&lkFk vU; dksbZ Hkh bPNqd O;fDr 
lfEefyr gks ldrk gSA bPNqd O;fDr y?kq [kfut [kkuksa@[kM~Mksa dh tkudkjh rFkk fufonk o uhykeh dh 
izfØ;k o 'krksZa ds fy, jkT; Hkw&foKkuh] fgekpy izns'k] f'keyk&1 vFkok [kfu vf/kdkjh] e.Mh ftyk 
e.Mh ds dk;kZy; esa fdlh Hkh dk;Z fnol esa vkdj lEidZ LFkkfir dj ldrs gSaA blds vfrfjDr fufonk 
o uhykeh gsrq [kkuksa@[kM~Mksa dh tkudkjh foHkkxh; web site himachal.nic.in/industry ls Hkh izkIr dh 
tk ldrh gSA uhykeh dh izfØ;k lEiUu gksus ij izkIr gqbZ fufonk,a mlh fnu [kksyh tk;saxhA mijksDr 
nksuksa esa ls mPpre cksyhnkrk }kjk nh xbZ cksyh dh jkf'k vFkok mPpre fufonk nkrk }kjk nh xbZ fufonk 
jkf'k] tks Hkh jkf'k vf/kd gksxh] ml lEcfU/kr cksyhnkrk@fufonk nkrk dks dqy mPpre jkf'k dk 25 
izfr'kr mlh le; tek djokuk gksxk tksfd tekur Bsds dh jkf'k ds :i esa gksxhA  

   
dksbZ Hkh O;fDr tks fufonk nsus vFkok uhykeh esa Hkkx ysus dk bPNqd gks] ml O;fDr ds ikl 

fuEufyf[kr nLrkostksa dk gksuk vfuok;Z gS%&& 
 
1- iSudkMZ A 
 
2- [kuu lEcfU/kr cdk;k u gksus dk 'kiFk i=kA (No Mining Dues) 
 
3- fufonk nkrk dks mDr nLrkost eqcfyx 50000@& #i;s ¼iPpkl gtkj #i;s½ cSad Mªk¶V ds 

:i esa fufonk QkeZ iw.kZ :i esa Hkjs gq;s ds lkFk Lo;a ;k Mkd }kjk fu/kkZfjr frfFk ls igys 
[kfu vf/kdkjh dk;kZy; e.Mh esa /kjksgj jkf'k ds fy, cSad esa tek djokus gkasxsA   

 
4- dksbZ Hkh O;fDr tks uhykeh nsus dk bPNqd gks] mldks mDr nLrkost+ ,oa eqcfyx  

50]000@&#i;s /kjksgj jkf'k] cSad Mªk¶V ds :i esa fu/kkZfjr cksyh ls igys lEcaf/kr [kfu 
vf/kdkjh ds le{k izLrqqr djus gksaxsA uhykeh lHkkxkj esa fufonk nkrk ;k cksyhnkrk izos'k 
djus ls iwoZ [kfu vf/kdkjh] e.Mh ls izos'k i= izkIr djsaxsA ,d izos'k i= ij nks O;fDr;ksa 
dks lHkkxkj esa tkus dh vuqefr gksxhA 

 
5- cSad Mªk¶V lEcaf/kr [kfu vf/kdkjh] e.Mh fgekpy izns'k ds uke ns; gksxkA cSad Mªk¶V ds 

ihNs cksyh nkrk@fufonk nkrk dk uke] irk o iSu uEcj fy[kk gksuk pkfg,A vlQy 
cksyhnkrk@fufonk nkrk dks tek Mªk¶V] uhykeh iw.kZ gksus ds mijkUr okfil dj fn;k 
tk,xkA 

 

6- fufonk jkf'k vFkok cksyh izfr o"kZ ds vk/kkj ij yh tk;sxh A 
 

7- fufonk QkeZ iw.kZ :i ls Hkjk gks o mijksDr of.kZr nLrkost fufonk QkeZ ds lkFk layXu gksus 
pkfg,a vU;Fkk v/kwjs fufonk QkeZ Lohd`r ugha fd, tk;saxsA 

 

 8- fufonk [kksyus ds nkSjku vkosnd@izfrfuf/k dk desVh ds le{k gksuk vfuok;Z gksxkA 
 
9- uhykeh esa Hkkx ysus ds bPNqd O;fDr;ksa ls Hkh ;g vk'kk dh tkrh gS fd og fufonk izfØ;k 

}kjk gh uhykeh esa Hkkx ysaA  
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 vkosnd fufonk ds fy, fufonk QkeZ jkT; Hkw foKkuh] fgekpy izns'k f'keyk&1 vFkok [kfu 
vf/kdkjh e.Mh ds dk;kZy; ls izkIr dj ldrk gS ftldk ewY; 5]000@&#0 izfr QkeZ gksxkA vkosnd dks 
iw.kZ :i ls Hkjs gq, fufonk QkeZ eksgj cUn fyQkQs esa [kfu vf/kdkjh] e.Mh ds dk;kZy; esa mDr n'kkZbZ 
xbZ frfFk rd izLrqr djuk gksxkA fyQkQs ds Åij cMs+ v{kjksa esa fufonk QkeZ o vkosfnr [kku dk uke 
fy[kk gksuk vko';d gS o fyQkQs ds ckb± vksj vkosnd dk uke o irk Hkh Li"V v{kjksa esa fy[kk gksuk 
pkfg,A 
 

 
gLrk{kfjr@& 

funs'kd m|ksx] 
fgekpy izns'kA 

 
&&&&&&&&& 

 
 DETAIL OF QUARRIES OF DISTRICT MANDI PROPOSED FOR TENDER-CUM-
AUCTION 
 

Sl. 
No. 

Name of Minor 
Mineral Quarry 
River/ Khad Bed 

Khasra 
No. 

Area in 
Bighas 

Mauza/ 
Mohal 

Name of 
Mineral 

Reserve 
Price 

(Amount in 
Rupees) 

1 2 3 4 5 6 7 

JAROT & DHANGU AREA OF SUKETI KHAD 
 

   

1. Suketi Khad Part-IX 843/1 24-07-06 
Bighas 
 

Jajrot  Sand, Stone 
& Bajri 

3,00,000/-  
(3 Lakhs) 

2. Suketi Khad Part - X 466/1 07-09-17 
Bighas 
  

Soyara  Sand, Stone 
& Bajri 

1,00,000/- 
(1 Lakh) 
 
 

3.  Suketi Khad Part-XI 466/2 27-00-11 
Bighas 
 

Soyara      Sand, Stone 
& Bajri 

3,50,000/- 
(3.50 
Lakhs) 
 
 

4. Suketi Khad Part-XII  427 15-02-06 
Bighas  
 

Ner Sand, Stone 
& Bajri 

1,50,000/- 
(1.50 
Lakhs) 
 

5. Suketi Khad Part-XIII   491 28-00-07 
Bighas  
 

Dhangu    Sand, Stone 
& Bajri 

3,75,000/- 
(3.75 
Lakhs) 
  

PANDOH AREA       

6. Beas River Part-I   230/1 20-11-19 
Bighas   
 
 

Shambal Sand, Stone 
& Bajri 

4,00,000/- 
(4 Lakhs) 
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uksV%& mDr lHkh [kkusa ou laj{k.k vf/kfu;e] 1980 ds izko/kkuksa dks vkdf"kZr djrh gS ftlds fy, Forest 
Clearance ysuk vfuok;Z gSA 

  
fufonk ,oa uhykeh 'krs± 
 
 1- foHkkx }kjk ftyk e.Mh esa [kkyh iM+h y?kq [kfut dh [kkuksa dks fgekpy izns'k xkS.k [kfut 

¼fj;k;r½ vkSj [kfut ¼voS/k [kuu mlds ifjogu vkSj Hk.Mkj.k dk fuokj.k½ fu;e 2015 ds 
vUrxZr [ku~u gsrq fufonk o [kqyh uhykeh }kjk vkcafVr fd;k tk;sxkA [kuu gsrq jk;YVh 

7. Beas River Part-II   1/1 20-15-16 
Bighas 
 
 

Shambal  Sand, Stone 
& Bajri 

4,00,000/- 
(4 Lakhs) 
 

8. Beas River Part-III   1069 18-04-09 
Bighas   

Pandoh Sand, Stone 
& Bajri 
 

3,60,000/- 
(3.60 
Lakhs) 
 

9. Beas River Part-IV   1070 29-02-03 
Bighas 

Pandoh Sand, Stone 
& Bajri 

5,80,000/- 
(5.80Lakhs) 

10 Beas River Part-V  390 11-07-18  
Bighas 

Shambal,
Tehsil 
Sadar 
 

Sand, Stone 
& Bajri 
 
 

1,00.000/- 
(1 Lakh) 

HANOGI AREA      

11. Beas River Part-VI 208/1 07-14-02  
Bighas 

Hanogi, 
Tehsil 
Aut 
 

Sand, Stone 
& Bajri 

70,000/- 

12. Beas River Part-VII 208/2 05-01-08  
Bighas  

Hanogi, 
Tehsil 
Aut 

Sand, Stone 
& Bajri 

50,000/- 

CHULLA-KHADAR TEHSIL LADBHAROL AREA 

13. Chulla Part-I 1/1/1 98-02-17  
Bighas 
 

Chulla Sand, Stone 
& Bajri 

9,00,000/- 

14. Chulla Part-II 1/1/2 126-14-00  
Bighas  

Chulla Sand, Stone 
& Bajri 

10,00,000/-
(10 Lakhs) 
 

 
SUB DIVISION KARSOG AREA 
 
15. Satluj Part-I  573/350/

1 
10-18-08 
Bighas 

Firnoo/ 
599  

Sand, Stone 
& Bajri 

1,50,000/- 
1.50 lakhs 
 

16. Govt. Land Hill 
Slope 

495/60/1
&549/1/1

08-01-15 
Bighas 

Firnoo Sand, Stone 
& Bajri 

1,00,000/- 
(1 Lakh) 
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jkf'k ds ,ot essa foHkkx }kjk izfro"kZ ds vk/kkj ij fufonk@uhykeh jkf'k olwy dh tk;sxh 
rFkk fufonk@uhykeh mPpre fufonk@uhykeh nssus okys O;fDr ds i{k esa iznku dh tk;sxhA  

 
 2- fufonk@uhykeh jkf'k izfro"kZ ds vk/kkj ij yh tk,xh rFkk jkf'k mlh nj ij nks o"kZ rd 

olwy dh tk,xh]  mlds  mijkUr Bsds dh 'ks"k vof/k ds nkSjku fufonk@uhykeh jkf'k ds 
vfrfjDr mDr jkf'k ij izfro"kZ 10 izfr'kr c<+kSrjh pØo`f) C;kt dh nj ls vfrfjDr jkf'k 
olwy dh tk,xh A  

 
 3- fufonk@uhykeh nsus okyk O;fDr fdlh Hkh ftyk esa [kuu ls lEcaf/kr ns; jkf'k dk 

cdk;knkj ugha gksuk pkfg,A ;fn dksbZ fufonk@uhykeh nsus okyk O;fDr foHkkx ds cdk;knkj 
gksus dk nks"kh ik;k tkrk gS rks ml O;fDr dks fufonk@uhykeh izfØ;k esa Hkkx ysus dh 
vuqefr ugha nh tk;sxhA ;fn dksbZ cdk;knkj O;fDr dksbZ [kku fufonk@uhykeh ij ys ysrk 
gS] ftldk foHkkx dks ckn esa Kku gksrk gS rks ml voLFkk esa ml O;fDr }kjk tek jkf'k] 
cdk;k jkf'k esa lek;ksftr dj nh tk,xh rFkk [kku dk Bsdk jn~n djds [kkuksa dh iqu% 
uhykeh vkeaf=r dh tk,xhA 

 
 4- lQy fufonk nkrk@cksyhnkrk ,d o"kZ ds fy, nh xbZ cksyh jkf'k dh 25 izfr'kr jkf'k 

fufonk@uhykeh [kqyus ds le; izLrqr djsxk tks fd tekur jkf'k gksxhA blds vfrfjDr 
fufonk@uhykeh jkf'k ds vk/kkj ij vk;dj] iapk;r VSDl] District Mineral Foundation 
Fund o vU; VSDl@jkf'k le;&le; ij tks fu;ekuqlkj ns; gS mPpre fufonk 
nkrk@cksyhnkrk dks tek djokus gksaxsA izFke o"kZ dh fufonk@uhykeh jkf'k ds 25 izfr'kr ds 
cjkcj jkf'k mPpre fufonk nkrk@cksyhnkrk }kjk Upfront Premium ds :i esa tek 
djokuh gksxh tks fd ns; =Sekfld fdLr esa lek;ksftr dh tk,xhA ;g Upfront Premium 
jkf'k mPpre fufonk nkrk@cksyhnkrk }kjk Letter of Intent tkjh fd, tkus dh frfFk ls ,d 
eghus dh vof/k ds Hkhrj tek djokuh gksxh vU;Fkk tek djokbZ xbZ tekur jkf'k dks tCr 
djds [kku dks iqu% uhyke fd;k tk;sxkA   

 
 5- uhykeh ds le; nh tkus okyh cksyh ;fn 10 yk[k :i;s dh lhek ls c<+ tkrh gS rks ml 

voLFkk esa cksyhnkrkvksa }kjk vxyh cksyh 50 gtkj #i;s izfr cksyh ds vk/kkj ij gh nsuh 
gksxhA blds vfrfjDr vxj ;g lhek 25 yk[k #i;s ls o<+ tkrh gS rks ml voLFkk esa 
vxyh cksyh ,d yk[k #i;s izfr cksyh ds fglkc ls nsuh gksxhA  

 
 6- cksyh ds nkSjku ;fn desVh dks ;g vkHkkl gksrk gS fd nh tkus okyh cksyh iwfyax (Pooling) 

vkfn dh otg ls lansgkLin gS ;k vk'kkuq:i de vk jgh gS rks ml voLFkk esa desVh dks 
mDr fdlh [kku dh uhykeh izfØ;k dks fuyfEcr djus dk vf/kdkj gksxkA  

 
 7- ;fn dksbZ fufonk nkrk@cksyhnkrk  fdlh y?kq [kfut [kku ds [kfut vf/kdkjksa dh cksyh 

nsrk gS] ijUrq tekur jkf'k fufonk@uhykeh izfØ;k lEiUu gksus ds le; tek ugha djokrk 
gS ;k fufonk@uhykeh izfØ;k lEiUu gksus ds mijkUr vuqifLFkr gks tk;s] ml fLFkfr esa ml 
}kjk tek dh xbZ vfxze /kjksgj jkf'k tCr dj yh tk;sxh vkSj Hkfo"; esa de ls de 5 o"kZ 
ds fy, izns'k esa fdlh Hkh LFkku ij ,slk O;fDr fufonk@uhykeh esa fgLlk ugha ys ldsxk 
rFkk mDr [kkuksa@[kM~Mksa dhs iqu% fufonk@uhykeh vkeaf=r dh tk;sxhA 

 
 8- ftu [kkuksa@[kM~Mksa ds [kfut vf/kdkjksa dks fufonk@uhykeh gsrq vf/klwfpr fd;k x;k gS 

muds [kljk ua0 ;k fQj HkksxkSfyd lhek@LFkkbZ fpUgksa dh tkudkjh] bPNqd O;fDr lEcaf/kr 
[kfu vf/kdkjh ls izkIr dj ldrk gS o {ks= dk fujh{k.k Hkh vius Lrj ij dj ldrk gS] 
rkfd {ks= ds ckjs esa iw.kZ tkudkjh izkIr dj ldsaA fufonk@uhykeh dsoy mlh {ks= dh gksxh] 
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tks fd vf/klwpuk esa izLrkfor fd, x, gSa ftldk iw.kZ fooj.k lEcaf/kr [kfu vf/kdkjh ds 
dk;kZy; ls izkIr fd;k tk ldrk gSA 

 
 9- 08 gSDVs;j rd ds {ks= fgekpy fuokfl;ksa ds fy, vkjf{kr gksaxs rkfd LFkkuh; yksxksa dks 

jkstxkj lqfuf'pr fd;k tk ldsA mDr ykHk izkIr djus ds fy, fufonk nkrk@cksyhnkrk dks 
fufonk@uhykeh ls iwoZ [ku~u vf/kdkjh ds le{k] viuk fgekpyh fuoklh gksus dk izek.k&i= 
(Bonafide Certificate) tks fd l{ke vf/kdkjh }kjk tkjh fd;k x;k gks izLrqr djuk 
vfuok;Z gSA ;fn 8 gSDVj o mlls de {ks= okyh [kM~Mkas gsrq dksbZ Hkh fgekpyh fufonk 
nkrk@cksyhnkrk cksyh ugha nsrk gS rks ml voLFkk esa dksbZ Hkh xSj fgekpyh mDr [kMMks+ dh 
cksyh ns ldrk gSA  

 
 10- vxj ihBklhu vf/kdkjh dks yxs fd fufonk@uhykeh }kjk izkIr jkf'k fdlh [kku dh visf{kr 

jkf'k  ds vuq:i de gS rks ml fLFkfr esa lfefr fufonk@uhykeh }kjk [kku dks vkcafVr u 
djus ds fy, flQkfj'k dj ldrh gSA [kkuksa ds U;wure vkjf{kr ewY; [kfu vf/kdkjh 
dk;kZy; esa miyC/k gSaA 

   
 11- [kfutksa ds nksgu gsrq i;kZoj.k izHkko vkdyu (EIA Clearance) rFkk ou laj{k.k vf/kfu;e 

1980 ds vUrxZr ¼vxj vfuok;Z gks rks½ Lohd`fr;ka Bsdsnkj@lQy fufonk nkrk@cksyhnkrk 
}kjk vius Lrj ij o vius [kPkZ o tksf[ke ij l{ke Authority ls Letter of Intent tkjh 
gksus dh frfFk ls nks o"kZ ds Hkhrj izkIr djuh gkasxhA ;fn mPpre cksyhnkrk bl vof/k esa 
Environment Clearance ;k ou laj{k.k vf/kfu;e] 1980 ds vUrxZr Lohd`fr izkIr djus esa 
vleFkZ jgrk gS rks ml fLFkfr esa mPpre fufonk nkrk@cksyhnkrk }kjk Environment 
clearance o vU; Lohd`fr;ka izkIr djus ckjs dh xbZ izxfr dh leh{kk djus ds mijkUr 
Letter of Intent  dh vof/k dks vkxkeh ,d o"kZ rd le; c<+kSrjh ckjs funs'kd m|ksx }kjk 
fu.kZ; fy;k tk;sxk rFkk bl c<+k;s gq, ,d o"kZ dh vof/k rd Hkh vxj mPpre fufonk 
nkrk@cksyhnkrk ;g Lohd`fr;ka izkIr ugha djrk gS rks Letter of Intent  dh vof/k ds 
vkxkeh le; c<+kSrjh ckjs dsoy ljdkj }kjk gh fu.kZ; fy;k tk;sxkA rnksijkar ;fn lQy 
mPpre fufonk nkrk@cksyhnkrk Environment Clearance o vU; Lohd`fr;ka izkIr djus esa 
vleFkZ jgrk gS rks ml voLFkk esa Letter of Intent  jn~n djds mlds }kjk nh xbZ tekur 
jkf'k  o vU; tek djokbZ xbZ jkf'k;ka tCr dj yh tk;saxhA EIA izkIr djus ds mijkUr gh 
lQy mPpre fufonk nkrk@cksyhnkrk dks  ftl {ks= ds fy, mlus fufonk@uhykeh nh Fkh 
ml  {ks= esa [ku~u dk;Z djus dh vuqefr iznku dh tk,xhA Environment Clearance o ou 
laj{k.k vf/kfu;e 1980 ds vUrxZr dh xbZ izxfr ds ckjs esa Bsdsnkj le;&le; ij foHkkx 
dks voxr~ djok;sxkA 

 
 12- jsr] iRFkj o ctjh vkfn dh y?kq [kfut [kkuksa dh vf/kdre vof/k 10 o"kZ ljdkjh Hkwfe ds 

fy, o ou foHkkx ls lEcfU/kr 15 o"kZ gksxh rFkk mPpre fufonk nkrk@cksyhnkrk dks [kku 
esa dk;Z djus ls iwoZ vius Lrj ij i;kZoj.k ,oa ou eU=ky; Hkkjr ljdkj ls [kku {ks= dk 
i;kZoj.k izHkko vkdyu Lohd`fr  (EIA Clearance) o ou laj{k.k vf/kfu;e 1980 ds 
vUrxZr Lohd̀fr ¼vxj vfuok;Z gks rks½ o Registered Quaified Person is Mining Plan 
cuokuk vfuok;Z gSA mPpre fufonk nkrk@cksyhnkrk ds i{k esa l{ke vf/kdkjh }kjk ljdkj 
ls Lohd`fr ds i'pkr fufonk@uhykeh [kqyus ds ,d eghus ds mijkUr Letter of Intent  
tkjh fd;k tk,xk rkfd mPpre cksyhnkrk [kku {ks= dk i;kZoj.k izHkko vkdyu Lohd`fr 
l{ke  Authority  ls r; lhek tks fd 2 o"kZ dh gS ds Hkhrj  izkIr dj ldsaA Letter of 
Intent  esa n'kZkbZ xbZ 'krks± dh vuqikyuk ds mijkUr mPpre fufonknkrk@cksyhnkrk ds i{k 
es fu;ekuqlkj Lohd`fr vkns'k tkjh fd, tk,axs rkfd 'krZukek fu"iknu fd;k tk ldsA 
'krZukek fu"iknu djus ls iwoZ lHkh vkSipkfjdrk,a iw.kZ djus ij lQy mPpre 
fufonknkrk@cksyhnkrk }kjk lEcfU/kr dj vkfn ds :i esa jkf'k [kfu vf/kdkjh ds dk;kZy; 
esa tek djokuk vfuok;Z gksxk o  'ks"k o"kksaZ esa Hkh 25 izfr'kr =Sekfld fdLr ds vk/kkj ij 
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cdk;k jkf'k le;&le; ij [kfu vf/kdkjh ds dk;kZy; esa  'krZ ua0&2 ds vuqlkj vfxze 
:i ls tek djokuh gksxh A 

  
 13- fufonk@uhykeh dsoy mlh voLFkk esa Lohdkj gksxh] ;fn fufonk@uhykeh fdlh l{ke 

vf/kdkjh }kjk vuqeksfnr dh xbZ gksA   
 
 14- 'krZukek fu"iknu djus ds mijkUr mPpre fufonknkrk@cksyhnkrk] fufonk@uhykeh esa fy, 

x;s {ks= ls ikap o"kZ ds fy, vuqeksfnr  Mining Plan ds vuq:i dk;Z djsxkA Mining Plan 
esa vkdfyr [kfut ls vf/kd ek=k esa [kfut fudkyus ij Bsdk jn~n fd;k tk ldrk gSA 
ikap o"kZ iw.kZ gksus ds mijkUr Bsdsnkj dks Mining Plan fQj ls vuqeksfnr djokuk gksxk 
ftlds fy, og fu;ekuqlkj Mining Plan dh vof/k ds lekIr gksus ls de ls de 120 fnu 
iwoZ uohdj.k ds fy, vkosnu djsxk A  

  
 15- uhykeh desVh dks vf/kdkj gS fd os uhykeh ds le; fdUgha fo'ks"k ifjfLFkfr;ksa dks /;ku esa 

j[krs gq, vyx ls 'krsZa  yxk ldrs gSa tks fd lHkh bPNqd O;fDr;ksa dks ekU; gksaxhA blds 
vfrfjDr  [kuu lEcU/kh tks fn'kk funsZ'k ljdkj }kjk le;&le; ij tkjh fd, tk;saxs os 
Hkh lHkh dks ekU; gksaxsA uhykeh desVh dks ;g vf/kdkj gS fd og fdlh Hkh fufonk@uhykeh 
{ks= dks fcuk dkj.k crk, vLohdkj dj ldrh gSA fufonk@uhykeh ds nkSjku ;fn dksbZ 
cksyhnkrk nqO;Zogkj djrk gS rks ihBklhu vf/kdkjh dks ;g vf/kdkj gksxk fd og ml }kjk 
tek dh xbZ vfxze /kjksgj jkf'k tCr djrs gq;s mls fufonk@uhykeh esa fgLlk ysus ds fy, 
v;ksX; ?kksf"kr dj ldrk gS rFkk bl ckjs esa ihBklhu vf/kdkjh }kjk foLr`r fjiksVZ ljdkj 
dks izsf"kr dh tk;sxhA 

 
 16- lQy cksyhnkrk }kjk [kuu~ iV~Vs esa [kuu ds nkSjku fudys vif'k"V inkFkZ o feV~Vh dks 

Mining Plan esa fn[kk, x, funsZ'kksa ds vuq:i dumping site esa bl rjg ls j[kuk gksxk 
rkfd vkl&ikl dh tehu dks dksbZ uqdlku u gksA 

 
 17- lQy cksyhnkrk dks [kku {ks=ksa esa yksfMx@vuyksfMax LFky bl rjg ls fodflr djus gksaxs 

rkfd ;krk;kr dks dksbZ ck/kk u igaqpsA 
 
 18- lQy cksyhnkrk }kjk foLQksVd vf/kfu;e] 1884 ds rgr mfpr ykblsal fy, fcuk [kku 

{ks= esa fdlh Hkh rjg dk foLQksVd ugha fd;k tk,xkA 
 

 19- lQy cksyhnkrk@iV~Vsnkj }kjk [kku {ks= esa dk;Z djrs le; [kuu ;kstuk esa izLrkfor 
funsZ'kksa@;kstuk ds vuq:i gh cSap dh ÅapkbZ o yEckbZ fu/kZkfjr djuh gksxh ,oa Mining 
Plan esa n'kkZbZ xbZ ;kstuk vuq:i gh dk;Z djuk gksxkA    

    

 20- fufonk@uhykeh ij fy, x, {ks= ls mBk, x, [kfut dks fdlh LFkkfir LVksu Ø'kj esa 
mi;ksx djus gsrq vuqefr ugha gksxh ijUrq ;fn dksbZ fufonk nkrk@cksyhnkrk] 
fufonk@uhykeh ij fy, x;s [kfutksa dks vius igys ls gh LFkkfir LVksu Ø'kj esa mi;ksx esa 
ykuk pkgrk gS ;k u;k LVksu Ø'kj LFkkfir djuk pkgrk gS rks mDr Ø'kj LFky dh nwjh 
fufonk@uhykeh esa fy, x;s {ks= ls fu;eksa ds vUrxZr n'kkZ, xbZ nwjh ds vuqlkj gksuh 
pkfg, ijUrq bl fLFkfr esa mls cksYMj dh [kqyh fczdh djus dh vuqefr ugha gksxhA u;k 
LVksu Ø'kj yxkus gsrq ljdkj }kjk tkjh fd, x;s fu;eksa@vf/klwpukvksa ds vUrxZr vuqefr 
izkIr djuh vfuok;Z gksxhA blds vfrfjDr fdlh [kku ds fy, ;fn fufonk nkrk@cksyhnkrk 
,d ls vf/kd O;fDr gkas rks ml fLFkfr esa mPpre fufonk nkrk@cksyhnkrk dks uhykeh {ks= 
ls mBk,s x, [kfutksa dks vius i{k esa igys ls LFkkfir dsoy ,d gh LVksu Ø'kj esa iz;ksx 
djus dh vuqefr gksxhA ysfdu ;fn fufonk&,oa&uhykeh ij fn, tkus okyh y?kq [kfut 
[kku dk {ks= 2 gSDVj ls de gks rks ,slh voLFkk esa mDr [kku ¼2 Hects. ls de {ks=½ ds 
vk/kkj ij] u;k LVksu Ø'kj LFkkfir djus dh vuqefr ugha gksxhA 
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 21- tufgr esa ;fn vko';d gks rks fdlh Hkh fufonk@uhykeh esa yh xbZ [kku ds Hkkx dks de 

fd;k tk ldrk gS ;k [kku dks iw.kZZ :Ik ls Hkh cUn fd;k tk ldrk gSA {ks= de djus dh 
voLFkk esa Bsdk jkf'k Hkh mlh vuqikr esa de dh tk,xhA 

 

 22- [kuu gsrq e'khu midj.k Mechanical/Hydraulic Excavator/tSls ts0lhch0 bR;kfn ds 
iz;ksx dh Lohd`fr fg0 iz0 xkS.k [kfut ¼fj;k;r½ vkSj [kfut ¼voS/k [kuu mlds ifjogu 
vkSj Hk.Mkj.k dk fuokj.k½ fu;e] 2015 o le;&le; ij la'kksf/kr mDr fu;eksa ds izko/kkuksa 
ds vUrxZr ,oa Environment Clearance esa n'kZkbZ xbZ 'krks± ds vuq:i gh nh tk,xh  rFkk 
l{ke vf/kdkjh ls LFky fujh{k.k ds mijkUr bl ckjs Lohd`fr ysuk vko';d gSA 

 

 23- [kku@unh@[kM~M esa igaqpus ds fy, ekxZ cukus o iz;ksx djus gsrq Bsdsnkj lEcfU/kr 
i{kksa@foHkkxksa ls vuqefr vius Lrj ij izkIr djsxkA [kku rd igqapus ds ekxZ ds fy, foHkkx 
dh dksbZ ftEesokjh ugha gksxhA 

 

 24- uhykeh ds fy, izLrkfor {ks= esa ;fn dksbZ futh Hkwfe iM+rh gS ;k fdlh vU;@O;fDr;ksa ds 
Hkw&LokfeRo vf/kdkj gksa rks bl voLFkk esa Bsdsnkj lEcf/kr Hkw&Lokfe;ksa ls vius Lrj ij 
vuqefr izkIr djsxk o bl lEcU/k esa foHkkx dh dksbZ ftEesnkjh ugha gksxhA  

 

 25- cksYMj o gkFk ls rksM+h xbZ jksM+h dks jkT; dh lhek ls ckgj ys tkus dh vuqefr ugha gksxhA 
  

 26- voS/k [kuu dks jksdus gsrq y?kq [kfutksa dk ifjogu jkr vkB cts ls izkr% N% cts rd 
izfrcfU/kr jgsxkA  

 

 27- Bsdk /kkjh dks lqfuf'pr djuk gksxk fd mlds }kjk yxk, x;s et+nwj unh@[kM~M esa 
eNfy;ksa dk f'kdkj u djasA 

 

 28- [kuu dk;Z unh ds /kjkry ls ,d ehVj ls vf/kd xgjkbZ esa ugha fd;k tk,xkA 
 

 29- [kfut+ksa ds ,d=khdj.k ls Hkw&LokfeRoksa ds fufgr vf/kdkjksa esa dksbZ Hkh gLr{ksi ugha gksuk 
pkfg,A  

 

 30- ;fn of.kZr 'krksZa dh vogsyuk gksrh gS ;k lkFk yxrs ou {ks= dks fdlh Hkh izdkj dh {kfr 
foHkkx ds /;ku esa ykbZ tkrh gS] rks bl ckjs fu;ekuqlkj dk;Zokgh vey esa ykbZ tk;sxhA 

 
 

 31- Bsdsnkj Bsdss ij Lohd`r {ks= ls fudkys x;s [kfut+ksa dh ek=k dk ekfld O;ksjk foHkkx dks 
nsxkA  

 

 32- [kuu dk;Z fg0 iz0 xkS.k [kfut ¼fj;k;r½ vkSj [kfut ¼voS/k [kuu mlds ifjogu vkSj 
Hk.Mkj.k dk fuokj.k½ fu;e] 2015 o le;&le; ij la'kksf/kr mDr fu;eksa ds izko/kkuksa] 
ljdkj }kjk vf/klwfpr fgekpy izns'k [kfut uhfr] i;kZoj.k izHkko vkdyu@ou laj{k.k 
vf/kfu;e] 1980 ds vUrxZr Lohd`fr dh 'krksaZ ds vuqlkj] foHkkx }kjk le;&le; ij tkjh 
funsZ'kksa] ekuuh; U;k;ky;ksa ds vkns'kksa ds vuq:Ik fd;k tk,xkA mijksDr fu;eksa@ 
vf/klwpuk@vkns'kksa dh izfr] [kfu vf/kdkjh dk;kZy; ls izkIr dh tk ldrh gSA 

 

 33- Bsds dh Lohd`fr o [kuu dk;Z ekuuh; loksZPp U;k;ky; esa yfEcr SLP(C) No. 
13393@2008  tks fd ekuuh; mPp U;k;ky; esa  fgekpy izns'k }kjk ;kfpdk la[;k CWP 
No. 1077@2006  [krjh jke o vU; ds ekeys esa ikfjr fu.kZ; ds fo#} nk;j dh xbZ gS ds 
vfUre fu.kZ; ds vuq:i gh ekU; gksxkA blds vfrfjDr fdlh vU; U;k;ky; }kjk 
le;&le; ij bl ckjs ikfjr vkns'k Hkh ekU; gksaxsA 

 

 34- Bsdsnkj ;k mldk dksbZ Hkh deZpkjh fufonk@uhykeh esa fy, x;s {ks= dh vkM+ esa ;fn dgha 
voS/k [kuu esa  lafyIr ik;k tkrk gS rks mlds fo#} fg0 iz0 xkS.k [kfut ¼fj;k;r½ vkSj 
[kfut ¼voS/k [kuu mlds ifjogu vkSj Hk.Mkj.k dk fuokj.k½ fu;e 2015] o le;&le; 
ij la'kksf/kr ds izko/kkuksa ds vuqlkj dk;Zokgh vey esa ykbZ tk;xhA ;fn Bsdsnkj ;k mldk 
dksbZ Hkh deZpkjh ;k okgu vxj ckj&ckj voS/k [kuu o fcuk “W”  QkeZ  ls <qyku esa 
lfEefyr ik;k tkrk gS rks ljdkj mldk Bsdk jn~n Hkh dj ldrh gSA  
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 35- Bsdk /kkjh ljdkj dks r`rh; i{k dh {kfriwfrZ ds fy, ftEesnkj ugha Bgjk,xkA vr% og Lo;a 

ftEesnkj gksxk A 
 
 36- ljdkj dks vf/kdkj gS fd os mPpre cksyh dks fcuk fdlh dkj.k crk;s vLohdkj dj ldrh 

gSA 
 
 37- ljdkj dks vf/kdkj gS fd mijksDr en la[;k 1&36 esa n'kkZ;h xbZ 'krksaZ ds vfrfjDr vU; 

'krks± Bsdk 'krZukek fu"iknu ds nkSjku yxk ldrh gSA  
 
 38- ljdkj dks vf/kdkj gS fd mijksDr en la[;k 1&36 esa n'kkZ;h xbZ 'krksaZ] rF;ksa o fu;eksa dh 

vogsyuk dh voLFkk esa Bsdk jn~n Hkh fd;k tk ldrk gS rFkk bl fLFkfr esa Bsdsnkj }kjk 
tek jkf'k] tekur jkf'k] Upfront Premium o =Sekfld fdLr tCr dj yh tk,xhA  

 
&&&&&&&&&& 

 
[Authoritative English text of this Department Notification No. EXN-F(10)-28/2018 dated 12-10-
2018 as required under clause (3) of article 348 of the Constitution of India]. 
 

EXCISE AND TAXATION DEPARTMENT 
 

CORRIGENDUM 
 

Shimla-2, the 12th October, 2018 
 
 No. EXN-F(10)-28/2018.—In the Notification titled as "37/2018-State Tax" published in 
Rajpatra, Himachal Pradesh on 3rd October September, 2018 vide number EXN-F(10)-28/2018 
dated 29-09-2018 at page 5118, the title of the Notification shall be read as "37/2017-State Tax" 
instead of "37/2018-State Tax" . 
 

By order, 
(JAGDISH CHANDER SHARMA), 

Principal Secretary (E&T). 
 

__________ 
 

CHANGE OF NAME 
 

 I, No. 1083119W Rank : LD Name Narinder Singh, resident of Village & P.O. Kohala, 
Tehsil & Distt. Kangra (H.P.) do hereby solemnly affirm and declare as under that as per School 
records, Adhar Card and Parivar Register the name of my daughter is Priyanka whereas in the 
Army records in discharge book are name mentioned as Preete Devi whose date of birth is also 
same i.e. 03-03-1996  that Priyanka and Preeti Devi is the same girl. That the deponent deserve to 
get her daughters name be amended as Priyanka instead of Preeti Devi in the Army records.  
 

NARINDER SINGH, 
Resident of Village & P.O. Kohala,  

Tehsil & District Kangra ( H.P.). 
 

 
 

 
fu;U=d] eqnz.k rFkk ys[ku lkexzh] fgekpy izns'k] f'keyk&5 }kjk eqfnzr rFkk izdkf'kr 

bysDVªkWfud gLrk{kfjr jkti=] oSclkbV http://rajpatrahimachal.nic.in ij miyC/k gS ,oe~ vkWuykbu lR;kfir fd;k tk ldrk gS 
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