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LABOUR AND EMPLOYMENT DEPARTMENT

NOTIFICATION
Shimla-2, the 2nd August, 2018
No. Shram (A) 6-3/2018 (Awards) Shimla.—In exercise of the powers vested under

section 17 (1) of the Industrial Disputes Act, 1947, the Governor, Himachal Pradesh is pleased to
order the publication of awards of the following cases announced by the Presiding Officer, Labour

146—XTSTU= / 2018—15—10—2018 (5419)



5420 RToT93, fEATae Ueel, 15 JaER, 2018 /23 3MfRaH, 1940

Court Shimla on the website of the Department of Labour & Employment, Government of
Himachal Pradesh :—

SI. Reference/ Title Section
No. | Application

1 Ref. 21/11 Smt. Surjeet Kumari V/s. M/s Biogenetic Drugs Pvt. Ltd. 10
Vill. Jharmajri, Baddi, Distt. Solan, H.P. through its
Managing Director.

2. | Ref. 60/07 Rajinder Sharma & Ors. V/s. Managing Director, Woodville 10
Palace Resorts Ltd., Woodville Palace, Raj Bhawan Road,
Shimla-2.

3. | App. 48/14 Bhupinder Gautam V/s. H.P. State Civil Corporation, Ward 10
No. 6, Shitla Mata Mandir Nalagarh, Distt. Solan, H.P. &
Ors.

4. | App. 48/12 Pardeep Kumar V/s. Factory Manager, M/s Anuspaa 10
Heritage Products Pvt. Ltd., Plot No. 3, Khadeen (Kamli)
Parwanoo, Tehsil Kasauli, Distt. Solan, H.P.

5. | Ref. 109/16 Piar Chand V/s. The Executive Engineer, Division No.I, 10
HPSEB, Charlie Villa, Chhotta Shimla, Shimla-2, H.P.

6. | Ref. 16/15 Ashwani Kumar V/s. Managing Director Committee Green 10
Hills Engineering College Society Gandhi Gram, P.O.
Bohali, Tehsil & Distt. Solan, H.P. through its Chairman.

7. | Ref. 06/16 Manoj Kumar V/s. The Commissioner-cum-Chief Executive 10
Officer, Shimla Environment Heritage Conservation &
Beautification Society (SEHB), Municipal Corporation
Shimla, H.P.

8. | Ref. 92/17 Pramod Kumar Choudhary V/s. The Managing Director, 10
M/s Elder Pharmaceuticals Ltd., Elder House, Plot No. C-
9, Dalia Industrial Estate, Off Vira Desai Road Andheri
(West), Mumbai-53.

9 | App.43/16 Dhuni Chand V/s. The Factory Manger, M/s Super 10
Multicolor Pvt. Ltd., VPO Kishanpura (Baddi), Tehsil
Nalagarh, Distt. Solan, H.P.

10. | Ref. No. 18/11| Raghuvir Singh V/s. M/s Biogenetic Drugs Pvt. Ltd., Vill. 10
Kalujhanda P.O. Mandhala, Tehsil Baddi, Distt. Solan, H.P.

11. | Ref. 20/11 Surender Pal V/s. M/s Biogenetic Drugs Pvt. Ltd., Vill. 10
Jharmajri Baddi, Distt. Solan, H.P. through its Managing
Director.

12. | Ref. 22/11 Prithi Chand V/s. M/s Biogenetic Drugs Pvt. Ltd., Vill. 10

Jharmajri Baddi, Distt. Solan, H.P. thorugh its Managing
Director.
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13. | Ref. 17/17 Prem Chand Bhardwaj V/s. The Conservator of Forests 10
Circle Rampur, Distt. Shimla, H.P. & Anr.

14. | Ref. 13/11 Vikram V/s. M/s Biogenetic Drugs Pvt. Ltd., Vill. Jharmajri 10
Baddi, Distt. Solan, H. P. through its M.D.

15. | Ref. 23/11 Mohal Lal V/s. M/s Biogenetic Drugs Pvt. Ltd., Vill. 10
Jharmajri Baddi, Distt. Solan, H.P.

16. | Ref. 24/11 Sandeep Kumar V/s. M/s Biogenetic Drugs Pvt. Ltd. Vill. 10
Jharmajri Baddi, Distt. Solan, H. P. through its M.D.

17. | Ref. 19/11 Rakesh Kumar V/s. M/s Biogenetic Drugs Pvt. Ltd. Vill. 10
Jharmajri Baddi, Distt. Solan, H.P. through its M.D.

18. | Ref. 65/18 Devender Kumar FV/s. M/s Krishana Therma Pack, 10
Nalagarh.

19. | Ref. 137/17 Workers Union V/s. Registrar, L.R. Group of Institutes, 10
Solan.

20. | Ref. 154/17 Madan Lal V/s. Maharishi Markandeshwar Medical 10
Colllege, Solan.

21. | Ref. 70/18 Vikas Pathania V/s. M/s Astral Poly Technik Ltd. 10

By order,

NISHA SINGH, IAS,
Addl. Chief Secretary (Lab. & Emp.).

IN THE COURT OF SUSHIL KUKREJA, PRESIDING JUDGE, H.P. INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Ref. No. 21 of 2011
Instituted on 13-6-2011
Decided on 8-5-2018

Smt. Surjeet Kumari w/o Shri Dharam Pal, r/o Village & P.O. Elawala, Tehsil Shri
Nainadevi, District Bilaspur, H.P. ...Petitioner.

Vs.

M/s Biogenetic Drugs Pvt. Ltd., Village Jharmajri Baddi, District Solan, H.P. through its
Managing Director ...Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner :  Shri R.K. Khidtta, Advocate
For respondent :  Shri Rajiv Sharma, Advocate
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AWARD
The reference for adjudication, sent by the appropriate government, is as under :—

“Whether the dismissal of the services of Smt. Surjeet Kumari w/o Shri Dharam Pal,
Operator, by the Managing Director, M/s Biogenetic Drugs Private Limited, Village
Jharmazri, Baddi, District Solan, H.P. w.c.f. 27.3.2010 after serving charge-sheet and
after holding enquiry is legal and justified? If not, to what back wages, service benefits
and relief the above named operator is entitled to from the concerned management?”

2. Briefly the case of the petitioner is that she was engaged by the respondent company
w.e.f. 17.7.2005 and worked as such till 27.3.2010 continuously. Her services had been terminated
on 27.3.2010 without assigning any reason and without complying with the mandatory provisions
of the Industrial Disputes Act, 1947 (hereinafter referred to as Act). On 25.8.2009, the respondent
company asked the petitioner and other workers to leave the factory and did not allow them to work
in the factory and only the workmen employed through contractor had been allowed to work. On
26.8.2009, the petitioner along-with other workers came to the factory for work but the security
officer stopped them to enter the factory and the gate of the factory was closed. The suspension
order of the petitioner and other workers had already been pasted on the factory gate. On 26.8.2009,
when the company had not allowed the petitioner and other workers to enter the factory, they made
a joint complaint to the Labour Officer, Baddi upon which Labour Inspector came in the factory
and made the inspection and summoned the respondent to his office for conciliation on 27.8.2009
on which date one official of the respondent handed over the letter of the company to the Labour
Inspector. On 28.9.2009, on the intervention of the Labour Inspector all other workers except the
suspended workers including petitioner were allowed by the respondent company to work. It is
further asserted that on 5.9.2009, the petitioner received the joint chargesheet from the respondent
which was replied by her and thereafter the enquiry was conducted which was not fair and on the
report of enquiry officer, the petitioner was asked to file the comments to the show cause and after
receiving the reply of the petitioner, her services had been terminated. The petitioner never
instigated any worker to go on strike and did not cause the loss to the company in any manner. The
enquiry officer right from very beginning started favouring the respondent, who used to right down
the things which favoured the company. The petitioner also gave in writing against the enquiry
officer but the same was not accepted. The enquiry officer had not allowed the petitioner to lead her
evidence. The enquiry officer had not conducted the enquiry in fair manner and had also not
followed the principle of natural justice. The termination of the petitioner is illegal and violative of
the provisions of the Industrial Disputes Act, 1947.

3. By filing reply, the respondent averred that on 21.8.2009, the petitioner along-with
other workers stopped work at about 3.00 P.M. and had not allowed anyone to perform duty. On
25.8.2009, the petitioner along-with other leading workers entered the factory and went to different
departments and instigated other workmen to stop their work and resort to strike and as such the
petitioner along-with other leading workmen who committed grave misconducts were suspended
from duty vide letter dated 25.8.2009. On 26.8.2009, the suspension order was given to the
petitioner and seven other employees, who refused to accept the same and the same were sent
through post and copies were affixed on the main gate of the factory. It is further stated that the
petitioner along-with other workmen committed grave misconduct for which they were suspended
from the duty and a joint chargesheet dated 5.9.2009 was issued to them and when the reply filed
by the petitioner was not found satisfactory, the management decided to hold domestic enquiry into
the matter and constituted the enquiry jointly vide letter dated 14.9.2009. Shri Krishna Mohan
Tripathi was appointed as an enquiry officer who conducted the enquiry. The enquiry officer was
independent and impartial person who conducted the enquiry in fair and proper manner by
following the principles of natural justice. The show cause notice was sent to the petitioner against
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proposed punishment of dismissal along-with the enquiry report and thereafter the petitioner was
dismissed from the employment vide letter dated 27.3.2010. Since, all the charges leveled against
the petitioner, stood proved, her services had been terminated.

4. By filing rejoinder, the petitioner reaffirmed her allegations by denying those of the
respondent. vide order dated 20.7.2013, this Court framed the following preliminary issues:

(1) Whether the domestic enquiry conducted against the petitioner is unfair and
violative of the principles of natural justice as alleged? ...OPP.

5. Thereafter, vide order dated 2.12.2015, this Court decided the preliminary issue in
favour of the petitioner and against the respondent by holding as under :—

“In view of my foregoing findings on preliminary issue, the enquiry conducted by the
enquiry officer vide Ex. RW-1/B, is violative of principle of natural justice, hence, is
hereby set aside and quashed.

6. Since, the preliminary issue was answered against the respondent, hence, on the basis
of pleadings of the parties, the following issues were framed by this Court on 2.12.2015 and the
respondent was afforded opportunity to lead evidence on merits in order to prove the alleged
misconduct of the petitioner :—

(1) Whether the petitioner has committed the misconduct as alleged in the

chargesheet dated 5.9.2009 issued by the respondent? ...OPR.
(2) If issue No.l is proved in affirmative, whether the dismissal of the petitioner is

legal and justified? ...OPR.
(3) If issue No.l is not proved in affirmative, then to what service benefits the

petitioner is entitled to? ...OPP.
(4) Relief.

7. I have heard the learned counsel for the parties and have also gone through the record
of the case.

8.  For the reasons to be recorded hereinafter while discussing issues for determination my
findings on the aforesaid issues are as under.

Issue No.1: No
Issue No. 2: No

Issue No. 3 : Entitled to reinstatement in service with seniority and continuity but
without back wages.

Relief : Reference answered in favour of the petitioner and against the respondent
per operative part of award.

REASONS FOR FINDINGS
Issues No. 1 & 2:

9. Being interlinked and correlated both these issues are taken up together for discussion
and decision.
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10. In order to prove issue no.l, the respondent has examined four RWs. Shri Bal Mohan
Sharma HR/Admn. Manager appeared into the witness box as RW-1 and tendered in evidence his
affidavit Ex. RW-1/A wherein he reiterated almost all the averments as made in the reply. He also
tendered in evidence notice dated 10.8.2009 Ex. R-1, notice dated 21.8.2009 Ex. R-2, letter to
Labour Officer Baddi Ex. R-3, notice dated 25.8.2009 Ex. R-4, letter to SHO Ex. R-5, notice dated
28.8.2009 Ex. R-6, letter dated 27.8.2009 Ex. R-7, letter dated 28.8.2009 Ex. R-8, letter dated
29.8.2009 Ex. R-9, notice dated 21.2.2008 Ex. R-10, notice dated 22.2.2009 Ex. R-11, notice dated
23.2.2008 Ex. R-12, chargesheet dated 5.9.2009 Ex. R-13, settlement dated 3.3.2008 Ex. R-14 and
letter dated 29.8.2016 to S.P Baddi Ex. R-15. In cross-examination, he admitted that the petitioner
was engaged as a helper and she worked continuously till the date of her termination. He further
admitted that the demand notice was raised by the workers in the year 2009 for increase in the
wages. He denied that the workers had worked throughout the day on 21.8.2009. He admitted that
on 24.8.2009, the respondent had ordered the increase in the wages of the workers. He denied that
on 25.8.2009, all the workers were stopped by the respondent at the main gate of the factory. He
further denied that the workers never went on strike in the month of August 2009. He admitted that
no show cause notice was issued to the petitioner prior to the issuance of suspension order dated
26.8.2009. He denied that the work and conduct of the petitioner remained always satisfactory. He
admitted that no chargesheet was issued to the petitioner nor any enquiry was held against her and
no action was taken against her for the incident dated 21.2.2008. He denied that all the workers
except the petitioner have been paid full salary for the month of August 2009. He further denied
that regular workers were stopped by the respondent and contractual workers were allowed to work
in the month of August 2009. He also denied that the petitioner had never instigated any worker to
go on strike. He admitted that the labour inspector visited the factory on 28.8.2009 and all the
workers except the chargesheeted workers including the petitioner were allowed to resume the
duties. He denied that false charges have been leveled against the petitioner to remove her from the
job illegally. He further denied that the petitioner had never indulged in any misconduct and illegal
activity. He admitted that the petitioner had completed 240 days in preceding twelve months.

11. Shri Arun Thakur, HR Officer stepped into the witness box as RW-2 and tendered in
evidence his affidavit Ex. RW-2/A wherein he also reiterated almost all the averment as made in
the reply. In cross-examination, he denied that the petitioner along-with other chargesheeted
workers were not addressing the workers on 21.8.2009 and have never raised any slogans in the
factory premises against the management. He denied that the workers had raised a demand to
increase their wages. He further denied that the workers never went on strike on 21 and 25 to
27.8.2009. He also denied that the petitioner and other chargesheeted workers have never instigated
any worker to go on strike. He denied that the respondent had stopped the workers at the main gate
of the factory from doing the work. He admitted that no chargesheet was issued to the petitioner nor
any enquiry was held against her and no action was taken against her for the incident dated
21.2.2008. He denied that all the workers except the petitioner have been paid full salary for the
month of August 2009. He further denied that the Labour Inspector had visited the factory in the
month of August 2009 and found the management at fault. He admitted that the petitioner and other
chargesheeted workers used to raise the demands of the workers before the management. He denied
that the petitioner had never indulged in any misconduct and illegal activity.

12. RW-3 Shri Dalip Singh, Packing Manager also tendered in evidence his affidavit Ex.
RW-3/A wherein he reiterated almost all the averments as made in the reply. In cross-examination,
he stated similar facts as stated by RW-1 and RW-2 in their cross- examination.

13. Shri Surinder Singh Bisht, Labour Inspector, Baddi appeared into the witness box as
RW-4 to depose that he has not brought the summoned record as there is no such record found in
their office. He further stated that notice Ex. R-1 was signed by Shri Puran Chand Thakur, the then
Labour Inspector, Baddi. In cross-examination, he admitted that a file is maintained in their office
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regarding the conciliation proceedings of any case. He further admitted that in the notice Ex. R-1, it
has not been requested to their office to initiate conciliation Proceedings.

14. On the other hand the petitioner examined Shri Harmeet Singh as PW-1, who deposed
that he had worked as an operator with the respondent from the year 2006 till the year 2010. He
further deposed that he was present in the factory on 21.8.2009 and the petitioner had never stopped
him or any other worker from doing the duty and on 24.8.2009, he was also present in the factory
and the petitioner had never misbehaved with any official on that day and had never used any foul
language against any of the official. He also stated that the petitioner and other office bearers of the
union used to espouse the cause of the workers before the management including the enhancement
of bonus and the services of the petitioner were terminated as she along-with other office bearers of
the union raised the demands of the workers. In cross-examination, he denied that on 10.8.2009, all
the workers have gathered outside the canteen and stopped the work with the demand to raise their
salary. He further denied that the petitioner along-with other workers namely Raghuvir, Vikram,
Mohan Lal, Surender Pal, Sandeep Kumar, Prithi Chand and Rakesh Kumar were leading and
instructing the other workers to go on illegal strike. He also denied that on 21.8.2009 at about 3.00
P.M., the workers have stopped the work at the instance of the petitioner and aforesaid workers. He
denied that on 23rd and 24th August, 2009, the workers slowed down the production. He further
denied that the workers were not allowed to enter inside the factory by the petitioner and aforesaid
workers from 25.8.2009 to 28.8.2009.

15. The petitioner herself appeared into the witness box as PW-2 and tendered in evidence
her affidavit Ex. P-1. In cross-examination, she denied that on 21.2.2008, the workers went on the
strike. She further denied that no notice of strike was given to the management. She also denied
that on 21.2.2008, she along-with other workers namely Raghubir, Surender Pal, Sandeep Kumar,
Rakesh Kumar, Mohan Lal, Prithi Chand and Vikram instigated the other workers to go on strike.
She denied that they had told the management if their wages were not increased then they will not
allow to run the factory. She expressed her ignorance that prior to 21.2.2008, they have raised a
demand charter on which the Labour Inspector-cum-Conciliation Officer started the conciliation
proceedings and the said proceedings were pending on 21.2.2008. She denied that after 21.2.2008 a
chargesheet was issued to her and aforesaid workers and were suspended. She further denied that
after the settlement Ex. R-14 they were taken back in service and the chargesheet was dropped. She
also denied that on 10.8.2009 at about 1.30 pP.M., she along-with the aforesaid workers instigated all
the workers to stop the work. She denied that on 21.8.2009, at about 3:00 P.M. the workers have
stopped the production on their instigation. She further denied that she along-with aforesaid
workers were suspended on 26.8.2009. She expressed her ignorance that on 27.8.2009, a meeting
for conciliation was fixed in the O/o Labour Inspector at Baddi. She denied that on 28.8.2009, the
factory was closed due to the strike of the workers. She further denied that she was chargesheeted
along-with other workers for instigating them to go on illegal strike and she was also a part of the
same. She admitted that she was dismissed from service on the basis of chargesheet Ex. PW-1/B.

16. I have closely scrutinized the entire evidence on record and from the closer scrutiny
thereof, it has become clear that the petitioner along-with other workers were issued joint
chargesheet dated 5.9.2009 and since the explanation submitted by the petitioner was not found
satisfactory by the respondent, a domestic enquiry was ordered to be conducted and accordingly
Mr. K. M Tripathi, Advocate was appointed as an enquiry officer to enquire into the charges
leveled against them in respect of joint chargesheet. After the conclusion of enquiry, the enquiry
officer had submitted his report dated 5.2.2010, Ex. RW-1/B. On the receipt of the enquiry report
by the enquiry officer and after the satisfaction of the respondent that the charges leveled against
the petitioner and other co-workers stood proved in the enquiry, the respondent concurred with the
findings of the enquiry officer, as such the copy of the enquiry report alongwith show cause notice
was issued to the petitioner and other co-workers to the proposed punishment of dismissal and
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thereafter the petitioner along-with her co-workers were dismissed from the employment of the
respondent company vide letter dated 27.3.2010. However, vide order dated 2.12.2015, this Court
had set aside and quashed the enquiry conducted by the enquiry officer being violative of principles
of natural justice and the respondent was afforded opportunity to lead evidence on merits in order
to prove the misconduct as alleged in the chargesheet dated 5.9.2009 against the petitioner. At this
stage, it would be pertinent to reproduce the joint chargesheet dated 5.9.2009 Ex. R-13 issued
against the petitioner and other workers namely Mohan Lal, Surender Pal, Rakesh Kumar, Vikram,
Nirmal Kumar, Ram Chand, Sandeep Kumar and Prithi Chand with respect to the alleged
misconduct which is in Hindi and the same reads as under :

"M W IR & fF T AR -1 &A% 21—-8—2009 BT 99T FAAT T A1 fHADBR T
T T BB T 3 g9l D B b AT MR ShaR & SAAPT Bl | B Ael B fear
e forv yegd! 1 e ff Y foar {6 g AT ‘& A8] dF 9d9 J8 B YR RS9
Ay & IdT B RN LT 2|

& 24—8—2009 BT Yderdl = 99 gig AINT U= ACH IS R AT 137 |

MY |1 fAIdH 25—-8—2009 P I8 Bdel & AR AR WX AUT BRI WA W el
Ugd | 3T AN < B Wl BIShR A [T # SIHR SWDI DI BMH T B & (AT IHATIT
Ud ISHMT| AT AR =1 AUAT SR YH A8l [HAT| AW AR & SHAM Ud qSHM 9 3
SHDT T AT AN B F[EATS H, hagl & 3faR BB (AT o1 AT UG IRBFT g8l D |
USEHT B GRT AT AN DI FHSIAT TAT b 7T ART ST BT G Td IRSBIL ssard &
fog 9 SHER 3R Tedid T PR BM W AU I Fifh $99 ITaT BN | JHA 8l
e | U™ &I 3nfdfe ged Ugel | WRE & Wfdhe M ANl 3 Uderdhl &1 dwEer qal "+
3R Y T T T bad B D HADI Pl glod SHAR B MWD DI W B ALl BIA AT |
JUER P I AT AN - 39 SAHDBT & 1T TAUE B S bl § I97 g3l JIR AT (S
P forT of O @ & 3R 3T @ 9 AR AT Bhag! | 918 Fel ol fear aom ewar <& fb <
A1 AT 18R PR SIRATT S¥a 81 UR Alg <3 | ¥ BT AU UTell FATK 811 & 918 A 41
BIg] C B U AR B IHeS 8 MY AR HET & MY AN Bagl &1 o= < | MY AN &
IY U4 fdeddd 9 BT od 8U Yo gl Ul | it & AN & a1 AU AN hae! |
g T |

AT AN & gRT UHh A1 s Ud TUH A B8R fodid 25-8—2009 &I fHy ¢
GRIERYI & foIg yaersl o AUl 31U UF (e 25—-8—2009 §RT &R ¥ Maffaa & faam| am
AT BT et aaer faHidh 26—8—2009 BT Fag W 8.30 dof hag! I R AT AT | offdhd
MY AT e+ 31Mee Ug &R o9 I A1 X QT | daIuRi=d feiq e &l I UR o
feam | f&ie 26—8—2009 T MU AT F@fqa s 7 e IR T SHD! B W1 AH foran
AT THSHRT S ST HH TR A 9 &1 R dre Ry A9, e SR B 0SSl B
R STET Ared 9 d Y 9 A &1 gafhal o aofg | B W A8l Y|

[aN

Jaeh] gRT AR gsdlell SHdI Bl IR—aR FHIT T IR, $9@ d1d9lg 1 gedrell
S M TN & IHAM T ASH™ R Fedldl FATT Hx SIS W IURYT Tl gV 3R 9 39
d R A © & o9 g Fafraa st &1 Feres amw 781 forg Sirar a18 f s38 = T8
SN 3R FSdTdl SINT R | 30 @R T2 U 37 g s1ffe s kgdR & |1 |o 3ik
AP | GRIERVI H o< 8U | MY AN« SWRIad o 7 I8 AT gl <1 & 39 AT FHwue
T T <, ST A B TR ST S8 ANT—UeT 3R <wd € fh v Bagt 9 e Mdord
g |
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el 27—8—2009 P AT HIYAE] & SR A T FAffad siffdl 7 AR HrRidre!
A B & G, SR B BRI Bl Sl WREE HRIAE H 2 o o9, gwal & fF
I® ofeR JAMbA A 8% T8l O < Ud IFa! el W1 dre af ST | e gaar gferd
faamT &7 1 &1 T o1 | A AN & SHEM T ISHH W ATIE 25-8—2009 P IMT UIferAl &
S Tl W T IR fAATdH 26-8—2009 F Hagl & dEY WHI AU ARG TG RSB
gedrel famid 286—8—2009 Tdh NI G | 3T W1 & SURIGT BT TR AT GRIERTT B | 37T
Pl IS 2 b A $H ARIT UF &I UM & o9 a7 & 3fax IR < (b & 9 ud [9og
JRIHS HIRIATE] B SN | PR AUHI SR iR 9 H Ui =181 gon al I8 |osl
ST & 3MUe! IRIT WIBR 2 Joll TaaR Hridre! &I ST |

Aol & 3ifa9 FUeR do 3mueT o= e gardl 89T |

17. Now, the question which arises for consideration before this Court is as to whether the
respondent has been able to prove the misconduct allegedly committed by the petitioner as per the
aforesaid chargesheet. The first charge against the petitioner is that on 21.8.2009, at about 3.00
P.M., the petitioner along-with the other co-workers named in the chargesheet stopped the workers
of the factory including the workers of the contractor from doing the work for which the
management had also issued the notice to the workers that they would not be entitled for the wages
for the period during which they had not worked on the principle of “no work no wage”. However,
to prove the aforesaid charge, except for the statements of RW-1, RW-2 and RW-3, no other cogent
and satisfactory evidence on record has been led by the respondent. Though, RW-1 has tendered in
evidence notice dated 21.8.2009, Ex. R-2 but no reliance can be placed upon the same because a
copy of the same has also been allegedly endorsed to the Labour Department but neither any record
nor any witness from the Labour Department has been produced by the respondent in order to
prove that this notice was also sent to the Labour Department. RW-4, Labour Inspector, Baddi has
specifically deposed that record pertaining to conciliation and strike at Biogenetic Drugs was not
found in their office. The petitioner has specifically denied in cross-examination that on 21.8.2009
at 3.00 p.M. the workers have stopped the work on their instigation. Neither any independent
witness nor any worker of the factory or any worker of the contractor has been examined by the
management to prove the aforesaid charge against the petitioner. Therefore, in the absence of any
cogent and satisfactory evidence on record, the aforesaid charge has not been proved by the
respondent against the petitioner.

18. The second charge against the petitioner and other co-workers named in the
chargesheet is that on 25.8.2009, the petitioner along-with her associates named in the chargesheet
instigated all the workers of the factory including the workers of the contractor to go on strike as a
result of which all the workers went on illegal strike and also manhandled some of the workers and
threatened them with dire consequences as a result of which the Police had to be called. To prove
the aforesaid charge, the respondent had examined RW-1 to RW-3 but except for their bald
statements, no other evidence has been led by the respondent to prove the aforesaid charge against
the petitioner. Neither any independent witness nor any factory worker has been examined by the
respondent in order to prove the aforesaid charge against the petitioner. Moreover, no worker of the
contractor has been produced in the witness box. Though, the charge against the petitioner is that
due to the illegal strike, the police had to be called, however, no record from the Police Station has
been produced before this Court. RW-1 has admitted in cross- examination that they had not made
any complaint to the Police that the workers had stopped the ingress of the vehicles on 25.8.2009
into the factory. RW-1 also stated in cross-examination that a complaint was made to the Police,
however, for the reasons best known to the respondent neither any witness from the Police station
has been examined nor any record from the Police station has been produced. RW-1 has also
tendered in evidence complaint dated 25.8.2009 Ex. R-5 allegedly written to the SHO Police
Station Barotiwala for police protection, however, there is nothing on record as to what had
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happened thereafter and what action had been taken by the Police on the aforesaid complaint Ex. R-
5. There is no evidence on record as to whether the Police had arrived at the factory and whether
Police protection had been given on the complaint Ex. R-5. Similarly, RW-1 has tendered in
evidence copy of complaint dated 25.8.2009 Ex. R-3 addressed to Labour Officer, Baddi regarding
the illegal strike but no record from the office of Labour Officer Baddi has been produced before
this Court. Therefore, in the absence of any record from the SHO Police Station Barotiwala and
Labour Officer Baddi, no reliance can be placed upon the complaints Ex. R-3 & Ex. R-5. Hence, in
the absence of any cogent and satisfactory evidence on record the aforesaid charge against the
petitioner has also not been proved.

19. The next charge against the petitioner is that on 25.8.2009, the petitioner and other
workers named in the chargesheet were suspended and on 26.8.2009 at 8.30 A.M. they refused to
receive the suspension order and thereafter the copy of the same was pasted on the factory gate and
on 26.8.2009 all the suspended workers have stopped the workers from doing the work. Further
charge against the petitioner is that on 27.8.2009, after the conclusion of the conciliation
proceedings the petitioner and other suspended workers had threatened the officials of the company
who had attended the conciliation proceedings for which a complaint was also made to the Police.
They have also been charged that due to their instigation, the workers of both the shifts remained
on illegal strike on 25.8.2009 and they continued their strike w.e.f. 26.8.2009 to 28.8.2009. To
prove the aforesaid charges, the respondent has examined RW-1 to RW-3, however, no cogent and
satisfactory evidence has been led by the respondent to prove the aforesaid charges leveled against
the petitioner and other workers named in the chargesheet. RW-1 stated in cross-examination that
the respondent had made the complaint Ex. R-8 to the Labour Officer, Baddi regarding the illegal
strike and also to the Labour Commissioner vide letter Ex. R-6, however, the respondent has failed
to prove that the letter Ex. R-6 was sent to the Labour Commissioner. RW-1 admitted in cross-
examination that the letter Ex. R-6 might have been sent through registered post but the postal
receipt qua the same was not annexed. Though, RW-1 has stated that the letter Ex. R-8 was sent to
the Labour Officer by hand but admittedly there is no endorsement/receipt of Labour Officer on the
letter Ex. R-8. Therefore, in the absence of any satisfactory evidence on record, it cannot be said
that the letters Ex. R-6 and Ex. R-8 regarding the illegal strike were received by the Labour Officer
and Labour Commissioner respectively. Similarly, no witness from the Police Station Barotiwala
has been examined and no record of Police Station Barotiwala has been produced before this Court
in order to prove the letter Ex. R-7 written to the SHO Police Station Barotiwala regarding the
illegal strike of the workers. There is also nothing on record to show that what action has been
taken by the Police Station Barotiwala upon the letter Ex. R-7. RW-1 also admitted in cross-
examination that they have not made any complaint to the Police regarding the threat given by the
workers after the conciliation proceedings on 27.8.2009. Furthermore, RW-1 to RW-3 admitted in
their cross- examination that the management had not received any complaint from the contractor
regarding the stopping of work by the petitioner and other suspended workers. RW-2 also admitted
that the other workers have not made any complaint in writing that they had been stopped by the
petitioner for doing the work and to go on strike. Similarly, there is no evidence on record to
suggest that during the period of alleged strike there was no production in the factory. RW-1
admitted that the respondent had not annexed any record of “no production” in the factory on
21.8.2009 and from 25.8.2009 to 27.8.2009. Though, RW-1 to RW-3 stated in cross-examination
that they had deducted the wages of the workers for the period of strike but admittedly no record
has been produced by the respondent regarding the deduction of wages during the period of strike
and no record has been produced regarding the fact that the goods have not been delivered to the
dealers during the period of strike. Neither any independent witness nor any worker has been
examined to prove the aforesaid charge against the petitioner and other workers named in the
chargesheet. Even, the contractor was not produced in the witness box in order to prove that his
workers were stopped from doing the work by the petitioner and other workers named in the
chargesheet. RW-4, Labour Inspector, Baddi has specifically deposed that record pertaining to
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conciliation and strike at Biogenetic Drugs was not found in their office. Therefore, in the absence
of any cogent and satisfactory evidence on record, the aforesaid charges against the petitioner and
other workers named in the chargesheet have not been proved. Hence, I have no hesitation in
holding that the respondent has failed to prove that due to the instigation of the petitioner and other
workers named in the chargesheet, the workers went on illegal strike from 25.8.2009 to 28.9.2009
and had threatened the officials of the company

20. Therefore, in view of my foregoing discussion, I have no hesitation in holding that the
respondent has failed to prove the misconduct against the petitioner as alleged in the chargesheet
dated 5.9.2009 Ex. R-13 issued by the respondent. Hence, the dismissal of the services of the
petitioner on the basis of the aforesaid chargesheet is illegal and unjustified. Accordingly, both
these issues are decided in favour of the petitioner and against the respondent.

Issue No. 3:

21. Since, I have held under issues No.l1 & 2 above that the dismissal of the services of the
petitioner by the respondent w.e.f. 27.3.2010 on the basis of chargesheet dated 5.9.2009 is illegal
and unjustified, hence, the petitioner is held entitled to reinstatement in service with seniority and
continuity.

22. Now, the question which arises for consideration, before this Court is as to whether the
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the Honble
Supreme Court has held that once the order of termination of services of an employee is set-aside,
ordinarily, the relief of reinstatement is available to him. However, the entitlement of an employee
to get reinstated does not necessarily result in payment of full or partial back-wages, which is
independent of reinstatement. It has further been held by the Hon’ble Supreme Court in
2010 (1) SLJ S.C 70, M/s Ritu Marbals Vs. Prabhakant Shukla that full back wages
cannot be granted mechanically, upon an order of termination be declared illegal. It is further held
that reinstatement must not be accompanied by payment of full back wages even for the period
when the workman remained out of service and contributed little or nothing to the Industry.

23. Moreover, the petitioner was under an obligation to prove by leading cogent evidence
that she was not gainfully employed after the dismissal of her services. The initial burden is on the
workman/employee to show that she was not gainfully employed as held by the Hon’ble Apex
Court in (2005) 2 Supreme Court Cases 363 titled as Kendriya Vidyalaya Sangathan and
another Vs. S.C Sharma that :

“l6oeeininnnnn. When, the question of determining the entitlement of a person to back-wages
is concerned, the employee has to show that he was not gainfully employed. The initial
burden is on him. After and if he places materials in that regard, the employer can bring on
record materials to rebut the claim.............. ”

24. In the present case there is no satisfactory evidence on record to suggest that the
petitioner was not gainfully employed after her dismissal. The petitioner has failed to discharge her
burden by placing any concrete material on record that she was not gainfully employed after her
dismissal. Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), 1
have no hesitation in holding that the petitioner is not entitled to any back-wages. Accordingly,
issue no.3 is partly decided in favour of the petitioner and against the respondent.

RELIEF

As a sequel to my findings on the aforesaid issues, the claim of the petitioner succeeds and
is hereby allowed with the result the petitioner is ordered to be reinstated in service with seniority
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and continuity but without back-wages. Consequently, the reference stands answered in favour of
the petitioner and against the respondent. Let a copy of this award be sent to the appropriate
government for publication in official gazette. File, after completion be consigned to records.

Announced in the open Court today on this g™ day of May, 2018.

Sd/-

(SUSHIL KUKREJA)

Presiding Judge,

Industrial Tribunal-cum-Labour Court, Shimla.

IN THE COURT OF SUSHIL KUKREJA, PRESIDING JUDGE, H. P. INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Ref No. 60 of 2007
Instituted on 28-7-2007
Decided on 14-5-2018

Rajinder Sharma s/o Late Shri Sehdev Sharma (now deceased). through

A. Udesh s/o late Shri Rajinder Sharma,
B. Bhupesh s/o late Shri Rajinder Sharma,
C. Santosh w/o Late Shri Rajinder Sharma, all r/o Village Dharta, P.O. Sholi, Tehsil
Rampur, District Shimla, H.P.
....Petitioners

Vs.

The Managing Director, Woodville Palace Resorts (P) Ltd., Woodville Palace, Raj Bhawan
Raod, Shimla-2 ....Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner :  Shri T. K. Verma, Advocate vice Shri Rakesh Manta, Advocate
For respondent :  Shri Rahul Mahajan, Advocate
AWARD

The following reference has been received from appropriate government for adjudication:—

“Whether the employee Shri Rajinder Sharma s/o Late Shri Sehdev Sharma is a
workman or not and termination of his services by the Managing Director, Woodyville
Palace Resorts (P) Limited, Woodville Palace, Raj Bhawan Road, Shimla-2 w.e.f.
01.01.2004 without holding any domestic enquiry and without complying the
provisions of the Industrial Disputes Act, 1947 is proper and justified? If not, what
relief of service benefits and amount of compensation, the above aggrieved workman is
entitled to?”

2. The petitioner Rajinder Sharma (since deceased) had filed the claim petition wherein it
has been averred that he was engaged as Front Office Manager by the respondent in the year 1995
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in his Hotel known as Woodville Palace on a salary of Rs. 3,000/- per month. Although, the
petitioner was promoted as Assistant Manager in the year 2001 and was drawing Rs. 8,000/- per
month + Rs. 2,000/- over time but the entire supervisory functions, affairs and management of the
Hotel were being discharged by the respondent. The petitioner was only to obey the command of
the employer. The services of the petitioner were terminated on 1.1.2004 without complying with
the provisions of the Industrial Disputes Act, 1947. The petitioner was not paid salary for the period
July 2003 to December, 2003. The petitioner was also not paid gratuity and medical expenses/
miscellaneous expenditure etc. The petitioner was entitled to payment of salary to the tune of Rs.
4,32,000/-, over time allowances to the tune of Rs. 1,08,000/-, gratuity to the tune of Rs. 96,000/-
and medical expenses/miscellaneous expenditure the tune of Rs. 90,000/- that is a total sum of Rs.
7,26,000/- alongwith interest @ of Rs. 18% per annum.

3. By filing reply, the respondent contested the claim of the petitioner wherein
preliminary objections have been taken regarding maintainability and that the petitioner is not a
workman. On merits, it is stated that the petitioner was not workman and was working as Assistant
General Manager drawing salary of Rs. 7,000/- per month with facility of free food, beverages and
other perks. The petitioner was mainly performing the supervisory, managerial and administrative
functions. The petitioner had been misappropriating the funds, that is, forging of kitchen order
tickets, bills, cash and purchase. On acquiring knowledge of misappropriation, the respondent
intended to lodge FIR but the petitioner as well as other workers of the Hotel requested the
respondent not to lodge FIR and criminal case. Hence, the services of the petitioner came to be
terminated on 1.1.2004 on dissuasion of the petitioner and workers not to lodge FIR against him.
The respondent prayed for the dismissal of the claim petition.

4. By filing rejoinder, the petitioner controverted the assertions made in the reply and
reaffirmed the averments of the petition.

5. On the pleadings of the parties, following issues were framed by this Court on
19.12.2009:

(1) Whether Shri Rajinder Sharma is a workman as alleged? ....OPP.
(2) If issue No.l is proved, whether the termination of services of petitioner by the
MD Woodville Palace Resorts (P) Ltd., Shimla-2 w.e.f 1.1.2004 without
holding any domestic enquiry and without complying the provisions of the
Industrial Disputes Act, 1947 is proper and justified as alleged? ...OPP.
(3) Relief

6. I have heard the learned counsel for the parties and have also gone through the record
of the case.

7.  For the reasons to be recorded hereinafter while discussing issues for determination my
findings on the aforesaid issues are as under:

Issue No.1 : Yes already decided by the Honble High Court

Issue No. 2 : No

Relief : Reference answered in favour of the LR's of the deceased petitioner
and against the respondent per operative part of award.
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REASONS FOR FINDINGS
Issues No. 1:

8. It may be pertinent to mention here that vide award dated 5.1.2012, this Court initially
decided the issue no. 1 against the petitioner by holding that “the petitioner was performing
supervisory, managerial and administrative functions in the respondent Hotel and was not a
workman as defined under section 2(s) of the Industrial Disputes Act, 1947 and answered the
reference in negative. Thereafter, the petitioner had challenged the award passed by this Court
before the Hon'ble High Court by filing CWP No. 1929 of 2012, which was decided by the Hon'ble
High Court vide order dated 22.12.2017 by setting aside award dated 5.1.2012 passed by this Court
by holding that the petitioner was a workman and thereafter the case was remanded back to this
Court by holding as under :

“27. Even in the instant case, the petitioner may have been given a high sounding
designation of Front Office Manager and thereafter as Assistant General Manager,
but nonetheless it is apparent that none of the duties performed by him could be said
to be either supervisory, managerial or administrative. The evidence led by the
petitioner, as discussed above, even though oral, to claim that he was not discharging
any supervisory, managerial or administrative duties, has not been successfully
rebutted by the respondent and, therefore, the findings rendered by the learned
Tribunal can conveniently be held to be perverse.

28. As observed earlier, the learned Tribunal has dismissed the claim petition of the
original petitioner only on the ground that he was not a workman, whereas the issue
No. 2 has not been decided because the same was dependent upon the findings on issue
No. 1. However, since the findings on issue No. 1 have now been set-aside by this
Court, the matter is required to be remitted back to the learned Tribunal for
rendering findings on issue No. 2 not because that this Court is not competent to do so,
but in case such exercise is undertaken by this Court that would obliterate one channel
of appeal to the aggrieved party.

Therefore, this issue stands already decided by the Hon'ble High Court whereby it has been
held that the petitioner was a workman.

Issue No. 2:

9. In order to prove issue No. 2, Shri Rajinder Sharma (now deceased) appeared into the
witness box as PW-1 and deposed that he was engaged as Front Office Manager by the respondent
in 1995 at the monthly salary of I 3000/- with enhancement from time to time and then he was
promoted as Assistant Manager in 2001 at the monthly salary of I 8000/- besides ¥ 2000/- for over
time. He further deposed that he used to work with the respondent from 8.00 A.M. to 12.00 p.M. and
he did not discharge any supervisory function with regard to the affairs and management of the
Hotel and he used to obey the command of his employer. He also deposed that he worked with the
respondent till 1.1.2004 and thereafter his services were terminated orally by the respondent
without any notice and compensation. He deposed that he had completed 240 days in every
calendar year preceding his termination and he was not paid the salary from July 2003 to December
2003 which was demanded by him from time to time. He also tendered in evidence demand notice
Ex. PA. He further deposed that he was also entitled to medical reimbursement, gratuity and EPF,
salary from July 2003 to December 2007 @ 8000/- to the tune of ¥ 4,32,000/-, over time salary @
2000/- per month amounting to ¥ 1,08000/-, gratuity w.e.f. 1995 till date I 96000/-, medical
expenses X 90000/- which comes to I 7,26,000/-. He also tendered in evidence the medical
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certificates mark X1 to mark X-8. In cross-examination, he admitted that when his services were
terminated he was working as an Assistant General Manager in the Hotel. He denied that when his
services were terminated he used to get I 7000/- as salary + free food. He further denied that Sant
Ram Bhardwaj, Accountant had detected misappropriation on his part in respect of preparing false
kitchen order tickets and pocketing the amount after collecting from the guests. He further denied
that he (Sant Ram Bhardwaj) had also detected that against actual LPG cylinders taken from the
Hotel, he had been showing more to have been purchased/taken from Khans. He also denied that he
had been pocketing the commission of Khans. He denied that mark RA was his termination letter
which was also sent to him and Labour Officer. He admitted that the prescriptions mark X1 to X8
are after 1.1.2004. He further admitted that regarding having spent ¥ 90,000/- on medicines, he had
not placed on record any document. He denied that he had been paid the salary for the months of
July 2003 upto December 2003.

10. On the other hand, the respondent examined three RWs. RW-1 Shri Vijay Sharma,
General Manager of the Hotel has stated that vide authority letter Ex. RA, he has been authorized to
make the statement before this Court. He further stated that the petitioner was initially appointed as
Front Office Manager and thereafter promoted as Assistant General Manager and the duty of the
petitioner was to supervise, manage and to look-after all the departments in the hotel of respondent
and he used to be paid I 7000/- per month+ free food as on 31.12.2003. He also stated that the
petitioner had been misappropriating the funds of the Hotel and further he also used to embezzle
the amount by showing that the commission has been paid to Kashmiri coolies in respect of
walking guests when no commission has been made which acts of omissions and commissions have
been detected by Sant Ram Bhardwaj, Accountant and thereafter vide Ex. RB, the services of the
petitioner have been terminated. He also identified the signatures of the petitioner on Ex. RC and
Ex. RD. In cross-examination, he admitted that at the time of initial engagement of the petitioner as
Front Office Manager, his salary was ¥ 3000/- per month subject to the periodical enhancement. He
denied that as the petitioner demanded salary for the months of July 2003 to December 2003, so
they terminated his services. He further denied that they have not paid the gratuity to the petitioner.

11. Shri Sant Ram Bhardwaj, Accountant appeared into the witness box as RW-2 to
depose that he detected the petitioner misappropriating the funds of Wood Ville hotel by cutting
kitchen order tickets and making bill vouchers and later on bill vouchers used to be cancelled after
taking the cash. He further deposed that the petitioner used to purchase gas cylinder from Kashmiri
coolies by showing 4-5 cylinders having been purchased but actually purchased 2-3 cylinders by
doing so the petitioner used to embezzle the amount and he also used to embezzle the amount by
showing that the commission has been paid to kashmiri coolies in respect of walking guests when
no commission had been made. In cross-examination, he admitted that in writing he had not
reported to the GM regarding alleged irregularities/embezzlement etc.

12. RW-3 Shri Man Singh, Chef of respondent hotel has stated that the department of
kitchen was under the supervision and control of petitioner who used to give directions to the
kitchen staff and other staff in the hotel. He identified his signatures on Ex. RB at point E. In cross-
examination, he denied that the petitioner had not committed any embezzlement and that Ex. PB
has been prepared falsely. He admitted that the petitioner was the employee of the hotel and used to
get salary.

13. I have closely scrutinized the entire evidence on record and from the closer scrutiny
thereof, it has become clear that the petitioner Rajinder Sharma (since deceased) was appointed as
Front Office Manager by the respondent in the year 1995 and thereafter he was promoted as
Assistant General Manager and his services were terminated w.e.f. 1.1.2004. The case of the
respondent is that the services of the petitioner were terminated as he had been misappropriating
the funds/money of the respondent hotel as he had been cutting the kitchen order tickets and thus
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making bills vouchers and collecting money in cash from the hotel's clients and lateron these
vouchers, bills used to be cancelled on computer and cash kept for his use. The further case of the
respondent is that the petitioner was also purchasing gas cylinders from Kashmiri Coolies by
showing 4-5 cylinders having been purchased but actually purchasing 2-3 cylinders only and thus
embezzling the price of cylinders not purchased and he also used to embezzle the amount by
showing that commission has been paid to the Kashmiri coolies in respect of walk-in hotel guests
when in fact no commission was paid to coolies and in fact fake bills were made by the petitioner.
From the perusal of the record it has become clear that the services of the petitioner were
terminated without holding any enquiry. Now, the question which arises for consideration before
this Court is as to whether the action of the respondent was illegal and unjustified in terminating the
services of the deceased petitioner without holding any domestic enquiry and without following the
principles of natural justice on account of the aforesaid misconduct. It is a settled legal proposition
that a workman against whom the misconduct is alleged cannot be dismissed unless a proper
domestic enquiry is held against him in respect of the alleged misconduct. Even, if there is proved
misconduct against the workman, he cannot be discharged or dismissed from service unless he has
been afforded reasonable opportunity of being heard before initiating any action against him by the
employer/respondent.

In D. K Yadav Vs. M/s J.M A Industries Ltd. as reported in 1993-1 Supreme Court
Service Law Judgments -221, the Hon'ble Apex Court has held as under:

“Reasonable opportunity be given to the employee concerned to put forth his case and
proper enquiry be held before terminating his service.”

In a judgment given by our Hon’ble High Court in ILR-XLV (VI) 938 titled as
Gurcharan Singh Deceased through his LR’s Vs. State of HP and ors. the workman was
arrested and was convicted of the offence punishable under section 324 of the IPC and he was
terminated without conducting any enquiry. The Hon'ble High Court has held that his termination
could not have been ordered without conducting any enquiry as the workman had completed 240
days and was therefore entitled to the enquiry. The relevant portion of the aforesaid judgment reads
as under:

“8. The moot question is whether termination can be ordered without conducting any
inquiry? The answer is in the negative for the following reasons:

10. While going through the impugned award and the writ petition, one comes to an
inescapable conclusion that the termination of deceased Gurcharan Singh was made
without following the mandate of law.

13. In the instant case, deceased Gurcharan Singh had completed 240 days in a calendar
year, as discussed and held by the Labour Court, after scanning the evidence, the
inquiry was required, not to speak of only issuance of the notice.

However, in the instant case, admittedly, neither any show cause notice nor any chargesheet was
issued to the deceased petitioner before terminating him from service. No explanation was called
for from him and no domestic enquiry was conducted against him to ascertain the charges and to
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provide the opportunity of being heard to him in flagrant violation of the principles of natural
justice. The petitioner had worked continuously with the respondent from the year 1995 till
1.1.2004 and had completed 240 days in each calendar year and in preceding 12 months before his
termination. Therefore, it was incumbent upon the respondent to have conducted the enquiry
against the petitioner prior to his termination. However, no enquiry was held before terminating his
services on the basis of the alleged misconduct. Hence, the termination of the services of the
petitioner without conducting any enquiry and without affording reasonable opportunity of being
heard to the petitioner is in utter violation of the principles of natural justice.

14. There can be no doubt about the fact that the respondent was entitled to lead evidence
on merits before this Court to prove the alleged misconduct of the deceased petitioner in case his
dismissal was found to be in violation of the principles of natural justice. However, no cogent and
satisfactory evidence has been led by the respondent before this Court to prove the alleged
misconduct against the deceased petitioner. Except for the oral statements of RW-1 to RW-3, there
is no evidence on record to suggest that the deceased petitioner had been misappropriating the
funds of the hotel. In fact no record has been produced by the respondent before this Court in order
to prove the alleged mis-appropriation of the hotel funds by the deceased petitioner. Therefore, in
the absence of any documentary evidence on record, no reliance can be placed upon the oral
testimony of RW-1 to RW-3 regarding the alleged mis-appropriation of the hotel funds by the
deceased petitioner. Hence, in the absence of any cogent and satisfactory evidence on record, the
respondent has failed to prove the alleged mis-conduct of the deceased petitioner before this Court.

15. As observed earlier, it is not disputed that the deceased petitioner had worked with the
respondent hotel w.e.f. the year 1995 till 1.1.2004 meaning thereby that he had completed 240
working days with the respondent in each calendar year and in preceding twelve calendar months
from the date of his termination. It is also clear from the record that neither any notice as prescribed
under section 25-F of the Act was served upon the deceased petitioner nor he was paid
compensation in lieu thereof. Therefore, before terminating the services of the deceased petitioner,
it was incumbent upon the respondent to have complied with the provisions of section 25-F of the
Act which lay down certain conditions precedent to the retrenchment of a workman (workmen) and
requires the employer to comply with those conditions as per clauses (a) to (c) which are mandatory
in nature. However, in the present case, the perusal of the record shows that the respondent has
failed to comply with the provisions of section 25-F of the Act. In (2015) 4 SCC 544, Mackinnon
Mackenzie and Company Ltd. Vs. Mackinnon employees Union, the Hon'ble Apex Court has
held as under:

B4 The Industrial Court after examining the facts and evidence on
record has rightly answered the question of breach of Section 25F clause (b) in the
negative since no evidence has been produced by the respondent-Union to prove the
same and further no calculation is brought to our notice as to the amount received by
way of retrenchment compensation and also the actual amount sought to have been
paid to the retrenched workmen. Further, with regard to the provision of Section 25F
clause (c), the appellant-Company has not been able to produce cogent evidence that
notice in the prescribed manner has been served by it to the State Government prior
to the retrenchment of the concerned workmen. Therefore, we have to hold that the
appellant-Company has not complied with the conditions precedent to retrenchment
as per Section 25F clauses (a) and (c) of the I.D. Act which are mandatory in law.”

16. In the instant case also as observed aforesaid, the respondent has failed to comply with
the provisions of section 25-F of the Act before terminating the services of the deceased petitioner.
Hence, in view of the law laid down by the Hon'ble Supreme Court (supra) and my foregoing
observations, I have no hesitation in holding that the termination of the services of the deceased
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petitioner w.e.f. 1.1.2004 by the respondent without complying with the provisions of section 25-F
of the Act, is improper and unjustified.

17. In his claim petition, the deceased petitioner has alleged that his salary during the
period w.e.f- July 2003 to December 2003 has not been paid to him and he has also not been paid
the over time salary and medical expenses. However, except for the oral statement of the deceased
petitioner, there is no other evidence to suggest that he was not paid the salary during the period
from July 2003 to December 2003, over time salary and medical expenses. In cross-examination,
the deceased petitioner had admitted that regarding the medical expenses in the sum of ¥ 90,000/-
he had not placed on record any document. He further admitted that the prescription slips mark X-1
to mark X-8 are after 1.1.2004 i.e. after the date of his termination. Therefore, in the absence of any
satisfactory evidence on record, it cannot be said that the deceased petitioner was not paid the
salary during the period from July 2003 to December 2003, over time salary and medical expenses.

18. It is a matter of record that the petitioner Rajinder Kumar died on 26.5.2017 and his
LR's have been brought on record. Now, the question which arises for consideration, before this
Court is as to what benefits the LR's of deceased petitioner are entitled to. In Jagbir Singh Vs.
Haryana State Agricultural Marketing Board (2009) 15 SCC 327, the Hon ’ble Supreme
Court has held that:

“It is true that the earlier view of this Court articulated in many decisions reflected the legal
position that if the termination of an employee was found to be illegal, the relief of
reinstatement with full back wages would ordinarily follow. However, in recent past, there
has been a shift in the legal position and in a long line of cases, this Court has consistently
taken the view that relief by way of reinstatement with back wages is not automatic and
may be wholly inappropriate in a given fact situation even though the termination of an
employee is in contravention of the prescribed procedure. Compensation instead of
reinstatement has been held to meet the ends of justice."

In the present case since the termination of the services of the deceased petitioner is held to be
illegal and unjustified and he died during the pendency of the present reference, therefore in such a
situation compensation to his LR's in lieu of his reinstatement and back-wages may be appropriate.
Hence, taking into account all facts and circumstances of the present case, ends of justice would be
met, if the lump sum compensation is awarded to the LR's of deceased petitioner.

19. It is not disputed that the deceased petitioner was the regular and confirmed employee
of the respondent hotel and his service was of permanent character. Therefore, in my view the LR's
of deceased petitioner are entitled to receive a suitable, appropriate, just and equitable
compensation from the respondent and it would be quite reasonable and justified if lump sum
compensation in the sum of ¥ 3,00,000/- (Rs. Three lakhs only) is awarded to the LR's of deceased
petitioner. Consequently, this issue is decided against the respondent.

RELIEF

As a sequel to my findings on the aforesaid issues, the claim of the deceased petitioner is
partly allowed and as such the respondent is directed to pay T 3,00,000/- (Rs. Three lakhs only) as
lump sum compensation to the LR's of the deceased petitioner within three months from today
failing which the same shall carry interest @ 9% per annum from the date of publication of
this award. The petitioner Mrs. Santosh who is the widow of deceased shall be paid a sum of
< 2,00,000/- (Rs. Two lakhs only) and petitioners Udesh and Bhupesh who are the sons of deceased
shall be paid a sum of ¥ 50,000/- (Rs. Fifty Thousand only) each. The reference is answered
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accordingly. Let a copy of this award be sent to the appropriate government for publication in
official gazette. File, after completion be consigned to records.

Announced in the open court today on this 14th day of May, 2018.

Sd/-

(SUSHIL KUKREJA),

Presiding Judge,

Industrial Tribunal-cum-Labour Court,
Shimla.

IN THE COURT OF SUSHIL KUKREJA, PRESIDING JUDGE, INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA (H.P.)

Application No. 48 of 2014
Instituted on. 3-6-2014
Decided on 29-5-2018

Bhupinder Gautam s/o Shri Shiv Prasad Gautam, r/o Ward No. 5, Nalagarh, District Solan,
H.P. ... Petitioner.

Vs.

1. HP State Civil Corporation, Ward No. 6, Shitla Mata Mandir, Nalagarh, District Solan,
H.P.
2. The Managing Director, HP State Civil Corporation Kasumpati, Shimla-9, H.P.
3. The Area Manger, HP State Civil Supplies Corporation, Solan, District Solan, H.P.
...Respondents.

Petition under section 2-A of the Industrial Disputes Act.

For petitioner : Shri Balwant Thakur, Advocate
For respondent: Shri Rajesh Thakur, Advocate
AWARD/ORDER

Briefly, the case of the petitioner is that on 1.1.2006, he was engaged as data entry operator
by the respondent No.1 and had completed more than 240 days in the each calendar year. It is
further stated that the petitioner had discharged his duty to the utmost satisfaction of his superior
during the aforesaid working tenure and had never given any opportunity of complaint with respect
to his work and nothing adverse was found against him but on 13.11.2012, his services were
terminated orally without adopting the legal procedure established by law. It is also stated that after
the termination from service, the petitioner had requested twice to the HPSCSC, Nalagarh by
writing letters but no positive response has been given by the respondents and thereafter on
19.1.2013, he had raised the demand notice under section 2A of the Industrial Disputes Act, 1947
(hereinafter referred as to Act) but the conciliation was not matured due to the adamant behaviour
of the respondents. Against this back- drop a prayer has been made that the petitioner be reinstated
in service with all service benefits along-with back-wages, seniority etc.
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2. By filing reply, the respondents contested the claim of the petitioner wherein
preliminary objections have been taken regarding maintainability, estoppel, that there is no relation
between the employer and the employee between the petitioner and respondents and suppression of
material facts. On merits, it has been denied that the petitioner was working as a workman and had
worked for more than 240 days in each calendar year. It is further denied that the petitioner was
employed by the respondents. The respondents prayed for the dismissal of the claim petition.

3. By filing rejoinder, the petitioner controverted the assertions made in the reply and
reaffirmed the averments of the petition.

4. On the pleadings of the parties, following issues were framed by this Court on
2.3.2016:

(1) Whether the termination of the services of the petitioner w.e.f. 13.11.2012 by the
respondents without complying with the provisions of the Industrial Disputes Act,

1947 is illegal and unjustified as alleged? ....OPP.
(2) If issue no.l is proved in affirmative to what relief of service benefits the
petitioner is entitled to? ...OPP.
(3) Whether the petition is not maintainable as alleged? ...OPRs.

(4) Whether the petitioner is estopped from filing this petition due to his own act and

conduct? ...OPRs.
(5) Whether the petitioner has suppressed material facts from this Court as

alleged? ...OPRs.
(6) Relief.

5. I have heard the learned counsel for the parties and have also gone through the record
of the case.

6. For the reasons to be recorded hereinafter while discussing issues for determination my
findings on the aforesaid issues are as under.

Issue No.1 : No
Issue No. 2 : Becomes redundant
Issue No. 3 : Not pressed

Issue No. 4 : No
Issue No. 5 : No
Relief': Application dismissed per operative part of order
REASONS FOR FINDINGS
Issues No. 1:

7.  The case of the petitioner is that he had completed 240 days in each calendar year and
his services had been terminated by the respondents illegally without complying with the
provisions of the Act.
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8. On the other hand, the case of the respondents is that the services of the petitioner were
never engaged by the respondents, hence, the question of his termination does not arise at all.

9. To prove his case, the petitioner examined four PWs. The petitioner stepped into the
witness box as PW-1 to depose that he was engaged in the year, 2006 by the Area Manager, Solan
as Data Entry Operator at Nalagarh Gas Agency and he had worked till November, 2012. He
further deposed that during his working tenure, he had worked continuously without any break or
any holiday and his work was up to the satisfaction of his superiors. He tendered in evidence
certificates Ex. PW-1/A-1 to Ex. PW-1/C and deposed that before the termination of his services,
no notice and compensation was paid to him and thereafter he wrote a letter Ex. PW-1/D to Area
Manager, Solan for his re-instatement. He also deposed that he raised demand notice Ex. PW-1/E
and the conciliation proceedings took place and a notice Ex. PW-1/F was issued to him. He also
tendered in evidence letter dated 25.4.2013 Ex. PW-1/G, salary certificate Ex. PW-1/H, letter Ex.
PW-1/J and training certificate Ex. PW-1/K. In cross-examination, he denied that he was engaged
by Shri H.S. Rana who was the incharge of LPG Gas Agency at Nalagarh. He further denied that he
had collected the certificates after he was terminated from service.

10. PW-2 Shri Vikram Singh, Area Manager has stated that as per record, experience
certificate Ex. PW-1/A has not been issued by their office and at LPG Gas Agency, Nalagarh a
clerk-cum-data entry operator has been employed. In cross-examination, he stated that clerk-cum-
data entry operators are employed through H.P. Subordinate Service Commission, Hamirpur. PW-3
Shri Lekh Ram, Telephone Technician, BSNL Solan stepped into the witness box to depose that the
petitioner has received a SIM Card from their office at Nalagarh under the Government Plan and
the mobile bill issued to the petitioner is mark P-1. PW-4 Shri Hari Singh, Sales Supervisor
deposed that he remained posted at Nalagarh as incharge from August, 1998 till the year, 2016 and
the petitioner had never worked as a data operator at Nalagarh as there is no post of data operator at
Nalagarh. He further deposed that the petitioner used to come to their office off and on as his house
was situated nearby but he had never worked in their office.

11. Before, I proceed further, it is important to mention here that after examining four
PWs, the petitioner has failed to produce remaining evidence despite having been availed several
opportunities, hence, vide order dated 3.4.2018, the evidence of the petitioner was ordered to be
closed by the order of this Court on which date vide separate statement the learned counsel for the
respondents stated that he did not want to lead any evidence on behalf of respondents and closed
the evidence on behalf of respondents.

12. I have closely scrutinized the entire evidence on record, and from the closer scrutiny
thereof, it has become clear that the petitioner has failed to prove that he was the employee of the
respondents as no appointment letter has been produced by him to prove that he was engaged by
the respondents. In cross-examination, the petitioner has admitted that no appointment letter was
issued to him by the respondents. The petitioner has placed reliance upon the experience certificate
Ex. PW-1/A, salary certificate Ex. PW-1/H and letter Ex. PW-1/J. However, no benefit can be
derived by the petitioner from the aforesaid documents as all these documents have been issued
by Shri H.S. Rana, the Incharge of the LPG Gas Agency at Nalagarh, as admitted by the
petitioner in his cross-examination but the petitioner has failed to produce Shri H.S Rana in the
witness box in order to prove all these documents. Moreover, PW- 2, the official from the office of
Area Manager, Solan has stated that as per the record the experience certificate Ex. PW-1/A has not
been issued by their office. He also admitted in cross-examination that the clerk-cum-data entry
operators are employed through H.P. Subordinate Service Commission, Hamirpur. The petitioner
has also failed to produce the person in the witness box who had issued him the documents Ex.
PW-1/B, Ex. PW-1/C and Ex. PW-1/K. In fact no satisfactory evidence has been led by the
petitioner to show that there was an employee and employer relationship between the petitioner and
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the respondents. Moreover, PW-4 also deposed that the petitioner had never worked as a data entry
operator at Nalagarh and there is no post of data entry operator at Nalagarh. He further deposed that
the petitioner used to come to their office off and on as his house was situated nearby but he had
never worked in their office and at present a clerk posted at Nalagarh is working as data operator.
The onus was upon the petitioner to prove by leading satisfactory and cogent evidence on record
that he was the employee of the respondents, however, no cogent and satisfactory evidence has
been led by the petitioner to prove that he was the employee of the respondents.

13. The further case of the petitioner is that he had completed 240 days in each calendar
year and in twelve calendar months preceding his termination but in support thereof he has failed to
place on record any documentary evidence which could go to show that the petitioner had
completed 240 days in each calendar year and in preceding twelve months prior to his termination.
In 2009 (120) FLR 1007 incase titled as Relip Nagarpalika Vs. Babuji Gabhaji Thakore and
others , the Hon'ble Supreme Court has held as under:

“The burden of proof lies on the workman to show that he had worked continuously for
240 days for the preceding one year and it is for the workman to adduce evidence apart
from examining himself to prove the factum of being in employment of the employer.”

In AIR 2006 S.C. 110 case titled as Surindernagar District Panchyat V/s Dayabhai Amar
Singh, the Hon'ble Supreme Court has held that:—

“Incase workman claims to have worked for more than 10 years as daily wager. Apart
from oral evidence workman has not produced any evidence to prove fact that he has
worked for 240 days. No proof of receipt of salary or wages or any record or order in that
regard was produced: no co-worker was examined; muster roll produced by employer has
not been contradicted. Workman has failed to discharge his burden that he was in
employment for 240 days during preceding 12 months of date of termination of his
service. Workman not entitled for protection of Section 25-F before his service was
terminated.”

A bare perusal of the extract of the judgment re-produced, hereinabove, shows that the
burden to prove completion of 240 days service lies on the workman and this burden is
discharged on workman stepping in the witness box and adducing cogent evidence.
However, in the instant case, the petitioner has failed to prove on record that he had put in
240 days in each calendar year and in twelve calendar months preceding his termination.
There is no iota of evidence which could go to show that the petitioner had completed 240
working days in each calendar year and in twelve calendar months preceding his
termination. Hence, the case of the petitioner does not fall under section 25-F of the
Industrial Disputes Act, 1947 and as such no protection of section 25-F can be granted to
the petitioner.

14. Thus, in view of the law laid down (supra) and my foregoing discussion, I have no
hesitation in holding that the termination of the services of the petitioner w.e.f. 13.11.2012
by the respondents without complying with the provisions of the Act is not illegal and unjustified.
Accordingly, issue No.1 is decided in favour of the respondents and against the petitioner.

Issue No. 2 :

15. Since, the petitioner has failed to prove issue no.l above, this issue becomes
redundant.
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Issue No. 3 :

16. During the course of arguments, this issue was not pressed by the learned counsel for
the respondents, hence, the same is decided in favour of the petitioner and against the respondents.

Issue No.4 & 5

17. In support of these issues no evidence has been led by the respondents. Hence, in the
absence of any evidence on record both these issues are decided in favour of the petitioner and
against the respondents.

RELIEF
As a sequel to my above discussion and findings on issues no.l to 5, the claim of the
petitioner fails and is hereby dismissed. Let a copy of this award be sent to the appropriate
government for publication in the official gazette. File, after completion, be consigned to records.

Announced in the open Court today on this 29th day of May, 2018.

Sd/-

(SUSHIL KUKREJA),

Presiding Judge,

Industrial Tribunal-cam-Labour Court, Shimla.

IN THE COURT OF SHRI SUSHIL KUKREJA, PRESIDING JUDGE, H.P.
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA.

App. No. 48 0of 2012
Instituted on 1-10-2012
Decided on 15-5-2018

Pardeep Kumar s/o Shri Krishan Kumar c/o Narata Ram, r/o Village Khadeen (Kamli)
Parwanoo, Tehsil Kasauli, District Solan, H.P. ...Petitioner.

Vs.

Factory Manager, M/s Anuspaa Heritage Products Pvt. Ltd., Plot No. 3 Khadeen (Kamli)
Parwanoo, Tehsil Kasauli, District Solan, H.P. ....Respondent.

Claim petition on behalf of the petitioner

For petitioner : Shri Nirnajan Verma, Advocate
For respondent : Shri R.K. Khidtta, Advocate
AWARD/ORDER

In nutshell the case of the petitioner is that in November, 2009, he was appointed as an
operator by the respondent company and was getting monthly salary of ¥ 3800/- and he worked till
28.2.2011 to the entire satisfaction of the respondent. It is further stated that he had completed 240
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days in a calendar year/preceding year as per section 25-B of the Industrial Disputes Act, 1947
(hereinafter referred as to Act). The management of the respondent was not providing any leave
and remuneration for over-time as per prevalent rates and on demand of leave and over time the
respondent got annoyed and terminated him from service w.ef. 1.3.2011 without issuing any
notice, chargesheet and without conducting any enquiry. It is also stated that the petitioner had filed
the demand notice dated 20.5.2011 upon which the Labour and Conciliation Officer had convened
many conciliation meetings but till date nothing has come out. That the respondent had not paid the
benefits and dues such as bonus, salary, gratuity, earned leave, over time and other benefits under
Labour Laws till date for which he is entitled and that the juniors to the petitioner were retained.
Against this back-drop a prayer has been made that the petition be answered in favour of the
workman by holding his retrenchment improper and unjustified and he (petitioner) be entitled to all
service benefits including back- wages, gratuity, bonus, over time and seniority in service.

2. By filing reply, the respondent contested the claim of the petitioner wherein
preliminary objections have been taken qua maintainability, abandonment of job by the petitioner
and suppression of material facts from this Court. On merits, it has been asserted that the petitioner
worked as helper w.e.f. 1.7.2010 to 28.2.2011 and thereafter he had left the job at his own and his
services were never terminated by the respondent and even the petitioner was given number of
notices regarding his absence from the duty but despite receiving the notices, the petitioner failed to
join his duties. It is further asserted that since the petitioner has left the job at his own, hence, the
question of completing 240 days has no meaning in the eyes of law. That the petitioner was given
CL and SL as per the requirement and his entitlement and he had been working only for eight hours
daily for which he had been paid wages as per the Act and he never performed his over time duties.
It is denied that the services of the petitioner were terminated w.e.f. 1.3.2011 without issuing any
notice, chargesheet, conducting enquiry and without complying the mandatory provisions of the
Act. It is further asserted that the entire payment till 28.2.2011 and the bonus for the year, 2010-
2011 stands already paid to the petitioner and he was not entitled for any gratuity as he had not
completed five years of continuous service. The respondent prayed for the dismissal of the claim
petition.

3. Rejoinder not filed. On the pleadings of the parties, the following issues were framed
on 8.11.2016.

(1) Whether the termination of the services of the petitioner w.e.f. 1.3.2011 by the
respondent without complying with the provisions of the Industrial Disputes Act, 1947

is illegal and unjustified as alleged? ...OPP.
(2) Ifissue no.l is proved in affirmative, to what relief of service benefits the petitioner is

entitled? ....OPP.
(3) Whether the present petition is not maintainable as alleged? ...OPR.
(4) Relief.

4. I have heard the learned counsel for the parties and have also gone through the record
of the case.

5. For the reasons to be recorded hereinafter while discussing issues for determination my
findings on the aforesaid issues are as under :—

Issue No.1 Yes.

Issue No.2  Entitled to reinstatement with seniority and continuity but without back-
wages.
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Issue No.3  No.

Relief. Application allowed per operative part of award.
REASONS FOR FINDINGS
Issues No. 1:

6. The learned counsel for the petitioner contended that the petitioner had completed 240
days in each calendar year and his services had been terminated by the respondent illegally without
complying with the provisions of section 25-F of the Act. He further contended that junior person
to the petitioner were retained by the respondent in violation of the provisions of section 25-G of
the Act.

7. On the other hand, learned counsel for the respondent contended that the services of
the petitioner were never terminated by the respondent who himself had abandoned his job without
any intimation. He further contended that the respondent had issued number of notices regarding
the absence of the petitioner but despite receiving the notices, the petitioner had failed to join his
duties.

8. To prove his case, the petitioner stepped into the witness box as PW-1 to depose that
he was engaged as an operator by the respondent on 4.11.2009 and worked till 28.2.2011 on a
monthly salary of I 3800/-. He further stated that he had completed 240 days in each calendar year
and when he asked for his due leaves and over time charges, the respondent management got
annoyed with him and terminated his services. He also stated that neither any notice/chargesheet
was issued to him nor any enquiry was held against him. He tendered in evidence the copy of
demand notice dated 20.5.2011 Ex. PW-1/A, copy of application written by him to Labour
Inspector-cum-Conciliation Officer Ex. PW-1/B and certificate issued by the respondent Ex. PW-
1/C. In cross-examination, he denied that he was engaged on 1.7.2010 and worked till 28.2.2011.
He admitted that he had not received any letter of termination from the respondent. He denied that
he had left the job at his own on 1.3.2011. He further denied that notices mark R-1 to mark R-5
were issued to him by the respondent after he left the job. He denied that in the company
attendance register, he was marked absent w.e.f. April, 2011 to July, 2011. He further denied that
he had not done any over time work.

9. On the other hand, the respondent has examined RW-1 Ms. Aruna Sharma, HR
Executive who tendered in evidence her affidavit Ex. RW-1/A wherein she reiterated almost all the
averments as made in the reply. she also tendered in evidence authority letter Ex. RW-1/B, copies
of attendance register for the month of March to July, 2011 Ex. RW-1/C-1 to Ex. RW-1/C-5. In
cross-examination, she denied that the petitioner was engaged w.e.f. November, 2009. She admitted
that Ex. PW-1/C was issued by the respondent company. She denied that the petitioner had
completed 240 days in preceding 12 months. She further denied that the services of the petitioner
were illegally terminated. She also denied that the legal dues of the petitioner were not paid. She
denied that the demand notice Ex. PW-1/A was served upon the respondent. She admitted that no
enquiry was conducted against the petitioner.

10. I have closely scrutinized the entire evidence, on record, and from the closer scrutiny
thereof, it has become clear that the petitioner was engaged as an operator and he had worked with
the respondent w.e.f- 4.11.20009 till 28.2.2011. The case of the respondent is that the services of the
petitioner had been engaged w.e.f- 1.7.2010 and he worked as such till 28.2.2011 but when regard is
given to the certificate Ex. PW-1/C, it has become clear that the services of the petitioner had been
engaged w.e.f. 4.11.2009. RW-1, Ms. Aruna Sharma, HR Executive with respondent has admitted
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in cross-examination that Ex. PW-1/C was issued by the respondent company. Therefore, from the
admission of RW-1, it is clear that the services of the petitioner were engaged w.e.f. 4.11.2009. The
case of the petitioner is that his services were terminated without complying with the provisions of
the Act and neither any chargesheet was issued to him nor any enquiry was conducted against him
whereas the case of the respondent is that the petitioner had abandoned the job at his own and
stopped attending his duties. Abandonment of service has not been defined in the Act. In a case
titled as G.T Lad and others Vs. Chemicals and Fibers India Ltd. reported in AIR 1979 SC
582, the Hon'ble Supreme Court has held that to constitute abandonment, there must be total or
complete giving up of duties so as to indicate an intention not to resume the same. The relevant
portion of the aforesaid judgment is reproduced as under:

“From the connotations reproduced above it clearly follows that to constitute
abandonment, there must be total or complete giving up of duties so as to indicate an
intention not to resume the same.

In Buckingham Co. v. Venkatiah (1964) 4 SC R 265: (AIR 1964 SC 1272), it was
observed by this Court that under common law an inference that an employee has
abandoned or relinquished service is not easily drawn unless from the length of
absence and from other surrounding circumstances an inference to that effect can be
legitimately drawn and it can be assumed that the employee intended to abandon
service. Abandonment or relinquishment of service is always a question of intention,
and normally, such an intention cannot be attributed to an employee without adequate
evidence in that behalf. Thus whether there has been a voluntary abandonment of
service or not is a question of fact which has to be determined in the light of the
surrounding circumstances of each case.”

It is also well settled that once, it is admitted that the workman had been in service of the
management, the burden of proving that he himself abandoned the job lies on the
management as has been held by the Hon'ble Supreme Court in M/s Nicks (India) Tools
Vs. Ram Surat reported in 2004 (103) FLR 102. Thus, voluntarily abandonment of job
can only be proved by the respondent/management by bringing on record evidence of
absence of employee alongwith his intention not to join back. In cross-examination of PW-
1, the learned counsel for the respondent had put to the petitioner, the notices Mark R-1 to
Mark R-5 regarding his absence from duty which the petitioner had denied. However, no
credence can be attached to the aforesaid notices Mark R-1 and Mark R-2 as the person who
had issued the notice Mark R-1 dated 8.3.2011 and notice dated 4.4.2011 Mark R-2, has not
appeared in the witness box. Similarly, no credence can be attached to the notices Mark R-3
to Mark R-5 as the same are only the photocopies and the originals of the same had
not been produced on record by the respondent. Moreover, there is no evidence on
record to suggest that the aforesaid notices have been received by the petitioner and despite
receiving the same, the petitioner had failed to join his duties. Though, in her evidence by
way of affidavit Ex. RW-1/A, RW-1 deposed that number of notices regarding his absence
from duty were issued to the petitioner but despite receiving the notices, the petitioner had
failed to join the duties. However, in her statement as RW-1, she had failed to prove that the
aforesaid notices Mark R-1 to Mark R-5 were issued by the respondent. RW-1 has also
tendered in evidence the attendance register for the months of March to July, 2011 Ex. RW-
1/C-1 to Ex. RW-1/C-11 in order to prove that the petitioner remained absent from duties.
However, no benefit can be derived from the aforesaid attendance register as inference
cannot be drawn that the petitioner had abandoned the job merely by absenting from duties
unless the respondent proves by way of cogent and satisfactory evidence on record the
intention attributed to the petitioner not to join back the duties. Therefore, in the absence of
any cogent and satisfactory evidence on record it cannot be said that the petitioner had
voluntarily abandoned the job at his own.
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11. Tt is the admitted case of the respondent that the petitioner had worked with the
respondent from 1.7.2010 till 28.2.2011 which clearly shows that the petitioner had completed
more than 240 days in the preceding twelve months prior to his termination. It is not in dispute that
neither any notice had been issued to the petitioner nor he was paid any compensation. Therefore,
before terminating the services of the petitioner it was incumbent upon the respondent to have
complied with section 25-F of the Act which lays down certain conditions precedent to the
retrenchment of a workman (workmen) and requires the employer to comply with those conditions
as per clauses (a) to (c¢) which are mandatory in nature. However, in the present case, the perusal of
the record shows that the respondent has failed to comply with the provisions of section 25-F
of the Act. In (2015) 4 SCC 544, Mackinnon Mackenzie and Company Ltd., 's. Mackinnon
employees Union, the Hon'ble Apex Court has held as under:

“BA. The Industrial Court after examining the facts and evidence on
record has rightly answered the question of breach of Section 25F clause (b) in the
negative since no evidence has been produced by the respondent-Union to prove the
same and further no calculation is brought to our notice as to the amount received by
way of retrenchment compensation and also the actual amount sought to have been
paid to the retrenched workmen. Further, with regard to the provision of Section 25F
clause (c), the appellant-Company has not been able to produce cogent evidence that
notice in the prescribed manner has been served by it to the State Government prior
to the retrenchment of the concerned workmen. Therefore, we have to hold that the
appellant-Company has not complied with the conditions precedent to retrenchment
as per Section 25F clauses (a) and (c) of the I.D. Act which are mandatory in law.”

12. In the present case also as observed aforesaid, the respondent has failed to comply with
the provisions of section 25-F of the Act before terminating the services of the petitioner. Hence, in
view of the law laid down by the Hon'ble Supreme Court (supra) and my foregoing observations, I
have no hesitation in holding that the termination of the services of the petitioner by the respondent
without complying with the provisions of section 25-F of the Act is illegal and unjustified.

13. Thus, having regard to entire evidence on record and in view of above cited rulings and
my foregoing observations, I have no hesitation in holding that the termination of the services of
the petitioner by the respondent without complying with the provisions of the Act, is illegal and
unjustified. Accordingly, this issue is decided in favour of the petitioner and against the respondent.

Issue No. 2:

14. Since I have held under issue No.l above that the termination of services of the
petitioner by the respondent without following the provisions of the Act is illegal and unjustified.
Therefore, the petitioner is held entitled to reinstatement in service with seniority and continuity.

15. Now, the question which arises for consideration, before this Court is as to whether the
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the
Hon'ble Supreme Court has held that once the order of termination of services of an employee is
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an
employee to get reinstated does not necessarily result in payment of full or partial back-wages,
which is independent of reinstatement. It has further been held by the Hon’ble Supreme Court
in 2010 (1) SLJ S.C 70, M/s Ritu Marbals Vs. Prabhakant Shukla that full back wages cannot
be granted mechanically, upon an order of termination be declared illegal. It is further held that
reinstatement must not be accompanied by payment of full back wages even for the period when
the workman remained out of service and contributed little or nothing to the Industry.



5446 RToT93, fEATae Ueel, 15 JaER, 2018 /23 3MfRaH, 1940

16. Moreover, the petitioner was under an obligation to prove by leading cogent evidence
that he was not gainfully employed after the termination of his services. The initial burden is on the
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex
Court in (2005) 2 Supreme Court Cases 363 titled as Kendriya Vidyalaya Sangathan and
another Vs. S.C Sharma that :

“l6oeeeninnnnn. When, the question of determining the entitlement of a person to back-wages
is concerned, the employee has to show that he was not gainfully employed. The initial
burden is on him. After and if he places materials in that regard, the employer can bring on
record materials to rebut the claim.............. ”

17. In the present case there is no evidence on record to suggest that the petitioner was not
gainfully employed after his termination. The petitioner has failed to discharge his burden by
placing any concrete material on record that he was not gainfully employed after his
termination/disengagement. Therefore, in view of the entire evidence, on record, coupled with the
rulings (supra), I have no hesitation in holding that the petitioner is not entitled to any back-wages.
There is no evidence on record to suggest that the petitioner had worked over time and had not been
paid the over-time wages. Accordingly, issue no.2 is partly decided in favour of the petitioner and
against the respondent.

Issue No. 3 :

18. In support of this issue, no evidence has been led by the respondent which could go to
show as to how the present petition is not maintainable. Therefore, in the absence of any evidence
on record, it cannot be said the petition is not maintainable. Accordingly, this issue is decided in
favour of the petitioner and against the respondent.

RELIEF

As a sequel to my above discussion and findings on issues No.l to 3, the claim of the
petitioner succeeds and is hereby partly allowed and the petitioner is ordered to be reinstated in
service forthwith with seniority and continuity. However the petitioner is not entitled to back
wages. Let a copy of this order/award be sent to the appropriate government for publication in the
official gazette. File, after completion, be consigned to records.

Announced in the open Court today on this 15th Day of May, 2018.

Sd/-

(SUSHIL KUKREJA),

Presiding Judge,

Industrial Tribunal-cuam-Labour Court,
Shimla.

IN THE COURT OF SHRI SUSHIL KUKREJA, PRESIDING JUDGE, H.P.
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT SHIMLA

Ref. No. 109 of 2016
Instituted on 2-11-2016
Decided on 19-5-2018

Piar Chand s/o Shri Pratap Chand r/o Village Chail, P.O. Rouri Subathu, Tehsil & District
Solan ...Petitioner.
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Vs.

The Executive Engineer, Division No.1, HPSEB Charlie Villa, Chotta Shimla-2, H.P.
...Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947
For petitioner : None.
For respondent : Shri Yogesh Kumar, Advocate vice csl.
AWARD
The reference for adjudication, sent by the appropriate government, is as under :—

“Whether alleged termination of services of Shri Piar Chand S/o Shri Partap Chand
R/o Village Chail, P.O. Rouri, Subathu Road Dharampur, District Solan, HP during
May, 1998 by the Executive Engineer, HPSEB Division Charlie Villa, Chotta Shimla-2
who had worked as beldar on daily wages only for 28, 91 and 51 days during 1996,
1997 and 1998 respectively and raised his industrial dispute after about 17 years,
allegedly without complying with the provisions of the Industrial Disputes Act, 1947 is
legal and justified? If not, keeping in view the working period of 28, 91 and 51 days
during 1996, 1997 and 1998 respectively and delay of about 17 years in raising the
industrial dispute, what amount of back wages, seniority, past service benefits and
compensation the above ex-worker is entitled to from the above employer?”

2. Briefly, the case of the petitioner is that he had worked as beldar with the respondent
w.e.f- 1.1.1996 till December, 1998 and his services were terminated without assigning any reason
and without complying with the provisions of the Industrial Disputes Act, 1947 (hereinafter
referred as to Act) and after his termination he requested for his reengagement but of no avail. It
has further been stated that the petitioner had completed more than 240 days in each calendar year
and his juniors/fresh hands are still working with the respondent. Against this back-drop it has been
prayed that the petitioner be reinstated in service with seniority and continuity along-with back-
wages.

3. By filing reply, the respondent contested the claim of the petitioner wherein various
preliminary objections including that the claim petition is bad on account of non-joinder and mis-
joinder of necessary parties, maintainability, estoppel etc. have been taken. On merits, it has been
asserted that the petitioner was engaged as daily waged beldar for specific work who had worked
for brief spells since 4.12.1996 to 25.5.1998 for a period of 73 days only and thereafter he had left
the job at his own, hence, there is no violation of sections 25-B, 25-F, 25-G and 25-H of the Act. It
is denied that the petitioner had requested for his reengagement. It is further asserted that the
petitioner had not completed 240 days in any calendar year and no junior persons were engaged by
the respondent except those who have been engaged on specific judicial order of competent Court.
The respondent prayed for the dismissal of the claim petition.

4. In rejoinder, the petitioner reiterated his allegations as made in the claim petition by
denying those of the respondent.

5. On the pleadings of the parties, the following issues were framed by this Court on
20.5.2017.
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(1) Whether the termination of the services of the petitioner during May, 1998 without
complying with the provisions of Industrial Disputes Act, 1947 is illegal and

unjustified? ...OPP.
(2) If issue No.l is proved in affirmative to what relief of service benefits the

petitioner is entitled? ...OPP.
(3) Whether the petition is not maintainable as alleged? ...OPR.
(4) Whether the petition is hit by delay and laches as alleged? ...OPR.
(5) Relief.

6. I have heard the learned counsel for the respondent and have also gone through the
record of the case.

7.  For the reasons to be recorded hereinafter while discussing issues for determination my
findings on the aforesaid issues are as under.

Issue No.1: No.

Issue No. 2: Becomes redundant.

Issue No. 3: No.

Issue No. 4: Not pressed.

Relief : Reference answered against the petitioner per operative part of
award.

8. It may be pertinent to mention here that the petitioner failed to appear in the witness
box and vide order dated 10.1.2018, the evidence of the petitioner was closed by the order of the
Court and the case was fixed for the evidence of the respondent but on 18.4.2018, the learned
counsel for the petitioner pleaded “no instructions” and on 20.4.2018, he had filed an application
for withdrawal of power of attorney on behalf of the petitioner which was allowed and thereafter
this Court again issued fresh notice to the petitioner and the case was fixed for 19.5.2018 for the
service of the petitioner but despite having been duly served, the petitioner had failed to appear
before this Court. Therefore, this Court is left with no other option but to proceed to decide the
reference on the basis of material available on record.

REASONS FOR FINDINGS
Issues No. 1:

9. From the perusal of the terms of reference, it has become clear that the petitioner has
raised his dispute after about 17 years and remained silent during this period without any plausible
explanation. The case of the petitioner is that he was engaged as beldar on 1.1.1996 and had
worked continuously till December, 1998 whereas the case of the respondent is that the petitioner
had worked for brief spells since 4.12.1996 to 25.5.1998 for a period of 73 days only. From the
perusal of the mandays chart filed by the respondent along-with reply, it has become clear that the
petitioner had worked for 21 days in the year, 1996, 25 days in the year, 1997 and 27 days in the
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year, 1998 and had worked for a total period of 73 days. There is no material on record which could
show that the petitioner had completed 240 days in each calendar year and in twelve calendar
months preceding his termination. In 2009 (120) FLR 1007 incase titled as Relip Nagarpalika Vs.
Babuji Gabhaji Thakore and others , the Hon'ble Supreme Court has held as under:

“The burden of proof lies on the workman to show that he had worked continuously for
240 days for the preceding one year and it is for the workman to adduce evidence apart
from examining himself to prove the factum of being in employment of the employer.”

In AIR 2006 S.C. 110 case titled as Surindernagar District Panchyat V/s Dayabhai Amar
Singh, the Hon'ble Supreme Court has held that:—

“Incase workman claims to have worked for more than 10 years as daily wager. Apart
from oral evidence workman has not produced any evidence to prove fact that he has
worked for 240 days. No proof of receipt of salary or wages or any record or order in that
regard was produced: no co-worker was examined; muster roll produced by employer has
not been contradicted. Workman has failed to discharge his burden that he was in
employment for 240 days during preceding 12 months of date of termination of his
service. Workman not entitled for protection of Section 25-F before his service was
terminated.”

A bare perusal of the extract of the judgment re-produced, hereinabove, shows that the
burden to prove completion of 240 days service lies on the workman and this burden is
discharged on workman stepping in the witness box and adducing cogent evidence.
However, in the instant case, the petitioner has failed to examine himself or any other
witness/es to and also failed to place any material on record to prove that he had put in 240
days in each calendar year and in twelve calendar months preceding his termination. There
is no iota of evidence which could go to show that the petitioner had completed 240
working days in each calendar year and in twelve calendar months preceding his
termination. Hence, the case of the petitioner does not fall under section 25-F of the Act as
such no protection of section 25-F of the Act can be granted to the petitioner.

10. The further case of the petitioner is that the respondent had retained his juniors and
engaged fresh hands who are still working as such the respondent had violated the principles of
“last come first go”. In support of his case, the petitioner examined one Shri Partap Singh, Assistant
Executive Engineer, as PW-1 who deposed that as per the record Molak Ram was engaged on
26.6.1993, Devi Ram was engaged on 4.9.1992 and Mohinder Singh was engaged on 3.9.1992. He
further deposed that Dhan Bahadur, Prem Chand, Narinder Singh, Om Parkash, Bhim Sen and
Prem Singh never worked with Electrical Division no.1, Khalini Shimla. However, no cogent and
satisfactory evidence has been led by the petitioner to prove that his juniors had been retained and
fresh hands have been engaged. Even, from the statement of PW-1 no benefit can be derived by the
petitioner as PW-1 has stated in cross-examination that the petitioner was engaged as beldar on
4.12.1996 and he worked only for 73 days with the respondent and Molak Ram, Devi Ram and
Mohinder Singh are seniors to the petitioner. Therefore, in the absence of any cogent and
satisfactory evidence on record, no protection of sections 25-G and 25-H can be granted to the
petitioner.

11. Hence, in view of the entire evidence on record, it cannot be said that the termination
of the services of the petitioner during May, 1998 without complying with the provisions of the Act
is illegal and unjustified. Accordingly, issue No. 1 is decided in favour of the respondent and
against the petitioner.
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Issue No. 2:

12. Since, the petitioner has failed to prove issue no.l above, this issue becomes
redundant.

Issue No. 3:

13. The present claim petition has been filed by the petitioner pursuant to the reference
sent by the appropriate government to this Court for adjudication and I find nothing wrong with this
petition which is perfectly maintainable. Accordingly, this issue is decided in favour of the
petitioner and against the respondent.

Issue No. 4:

14. During the course of arguments, this issue was not pressed by the respondent,
hence, the same is decided in favour of the petitioner and against the respondent.

RELIEF

As a sequel to my aforesaid discussion on issues no. 1 to 4 above, the claim filed by the
petitioner fails and is hereby dismissed with the result the reference is answered in favour of the
respondent and against the petitioner. Let a copy of this order/award be sent to the appropriate
government for publication in the official gazette. File, after completion, be consigned to records.

Announced in the open Court today on this 19th day of May, 2018.

Sd/-

(SUSHIL KUKREJA),

Presiding Judge,

H.P. Industrial Tribunal-cum-Labour Court, Shimla.

IN THE COURT OF SUSHIL KUKREJA, PRESIDING JUDGE, HP INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA
Ref. No. 16 of 2015
Instituted on 11-5-2015
Decided on 31-5-2018
Ashwani Kumar s/o Shri Baldev Singh, Village Painkufar, P.O. Taproli, Tehsil Rajgarh,
Distt. Sirmaur, H.P. Through Shri J.C. Bhardwaj, President HP-AITUC, HQ Saproon, Solan, H.P.
..Petitioner.

Vs.

1. Managing Committee, Green Hills Engineering College Society, Gandhi Gram, P.O.
Bohali, Tehsil and Distt. Solan, H.P. through its Chairman.

2. Green Hills Polytechnic, Green Hills Engineering College Society, Gandhi Gram, P.O.
Bohali, Tehsil and Distt. Solan, H.P. Through its Principal ...Respondent.
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Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner : Shri J.C. Bhardwaj, AR.
For respondents : Shri Vishal Panwar, Advocate
AWARD

The following reference has been sent by the appropriate government for adjudication:—

“Whether termination of the services of Shri Ashwani Kumar s/o Shri Baldev Singh,
r/o Village Painkufar, P.O. Taproli, Tehsil Rajgarh, Distt. Solan, H.P. by (i) The
Chairman, Managing Committee, Green Hills Engineering Collage Society, Gandhi
Gram, P.O. Bohali, Tehsil & Distt. Solan, H.P. & (ii) The Principal, Green Hills
Polytechnic, Green Hills Engineering College Society, Gandhi Gram, P.O. Bohali,
Tehsil & Distt. Solan, H.P. vide letter dated 29.8.2013 without following the provisions
of the Industrial Disputes Act, 1947, is legal and justified? If not, what amount of back
wages, seniority, past service benefits and compensation the above workman is entitled
to from the employers(s)/university?”

2. In nutshell the case of the petitioner is that during the month of May, 2007, the
petitioner joined the services of the respondents as a clerk and his services were terminated on
29.8.2013 vide letter dated 29.8.2013 and he drew his last wages @ I 8851/- per month. It is further
stated that the petitioner remained in the employment of the respondent for about 7 years with an
excellent past record relating to work and conduct but the termination order was passed without any
sufficient cause as he was never served with any explanation call, show cause notice, warning letter
etc. and even there was no allegation or chargesheet against him. It is also stated there arose no
occasion for any enquiry as the petitioner was neither served any notice to attend the enquiry nor he
was intimated regarding the appointment of enquiry officer and further he was never served by the
enquiry officer to attend the enquiry and if any proceedings were held behind the back of the
petitioner are nonest as per the provisions of law of natural justice, hence, the termination of the
services of the petitioner is covered within the ambit of section 2-OO of the Industrial Disputes
Act, 1947 (hereinafter referred as to Act). That the services of the petitioner were continuous as he
had completed more than 240 days in twelve calendar months preceding to his termination and the
respondents have retrenched his services without following the mandatory and statutory provisions
of section 25-F/N of the Act as neither any notice was issued to him nor he was paid wages in lieu
of that and even the respondents did not obtain the prior permission of the Appropriate Government
before terminating his services. That the termination of the services of the petitioner is in violation
of sections 25-G and 25-H of the Act as the respondents have retained a good number of junior
workmen in employment. Against his back-drop it has been prayed that the termination order dated
29.8.2013 be set aside and the petitioner be awarded reinstatement with full back-wages, seniority,
continuity and other consequential service benefits.

3. By filing reply, the respondents contested the claim of the petitioner wherein
preliminary objections have been taken that the reference is neither competent nor maintainable. On
merits, it has been asserted that the petitioner was appointed as office clerk w.e.f. 1.6.2007 and his
services were terminated on the ground of misconduct after holding proper domestic enquiry on a
complaint dated 31.7.2013. It is further asserted that on receiving complaint dated 31.7.2013 a fact
finding committee of two members namely S/Shri V. K. Gupta and Vinod Kumar was appointed
and directed to enquire the matter vide office order dated 31.7.2013 who submitted the preliminary
report on 1.8.2013 wherein they recommended for a detailed enquiry and on the basis of
preliminary enquiry, suspension order was passed against the petitioner on 2.8.2013 and on



5452 RToT93, fEATae Ueel, 15 JaER, 2018 /23 3MfRaH, 1940

5.8.2013, three members committee was constituted to investigate the matter against the petitioner
and he was informed about this investigation vide letter dated 7.8.2013 along-with chargesheet
and the petitioner was asked to submit reply which was received on 19.8.2013 wherein the
petitioner without any proof refuted and showed his dissatisfaction against the suspension order
dated 31.7.2013. The petitioner did not appear before the enquiry committee despite proper
communications and on the basis of report of enquiry committee, the services of the petitioner were
terminated. That the service of the petitioner did not attract the provisions of the Act, hence, the
question of complying with the mandatory provisions of the Act does not arise at all. That before
terminating the services of the petitioner proper enquiry was conducted and after affording the due
opportunities to him, his services were terminated. With the aforesaid averments the respondent
prayed for the dismissal of the claim petition.

4. By filing rejoinder, the petitioner reiterated the allegations as made in the claim
petition by denying those of the respondent.

5. On the pleadings of the parties, the following issues were framed on 9.5.2016.

(1) Whether the termination of the services of the petitioner vide letter dated 29.8.2013 by
the respondents without complying with the provisions of the Industrial Disputes Act,

1947 is illegal and unjustified as alleged? ...OPP.
(2) Ifissue No.l is proved in affirmative, to what relief of service benefits the petitioner is

entitled? ...OPP.
(3) Whether the petition is neither competent nor maintainable as alleged? ...OPR.
(4) Relief.

6. I have heard the AR for the petitioner and learned Counsel for respondents and also
gone through the record of the case.

7. For the reasons to be recorded hereinafter while discussing issues for determination my
findings on the aforesaid issues are as under:—

Issue No. 1 Yes.

Issue No. 2 Entitled to reinstatement with seniority and continuity but without
back- wages.

Issue No. 3 No.

Relief. Reference answered in favour of the petitioner and against the
respondents per operative part of award.

REASONS FOR FINDINGS
Issues No. 1:

8. The AR for the petitioner contended that before terminating the services of the
petitioner neither any chargesheet was served upon him nor any enquiry was conducted against
him. He further contended that the services of the petitioner had been terminated by the respondents
illegally without serving him any notice as required under section 25-F of the Act especially when
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he had completed more than 240 days in each calendar year and in twelve calendar months
preceding his termination. He also contended that the junior persons to the petitioner are still
working with the respondents and fresh workers have been engaged in violation of the provisions
of section 25-G and 25-H of the Act.

9. On the other hand, the learned counsel for the respondents contended that the services
of the petitioner were terminated after holding a proper domestic enquiry but the petitioner did not
participate in the enquiry proceedings. He further contended that since the petitioner had committed
misconduct, hence, the respondents constituted three members committee who submitted their
report to the respondents and on the basis of enquiry report, he was terminated from services.

10. To prove his case, the petitioner stepped into the witness box as PW-1 to depose that
he was engaged as clerk on 1.5.2007 and worked up to 28.8.2013. He further deposed that he was
suspended on 2.8.2013 vide suspension order Ex. PW-1/A. He tendered in evidence reply filed by
him Ex. PW-1/B. He also deposed that no chargesheet was issued to him and no enquiry was
conducted against him and no compensation was paid to him and his services were terminated on
29.8.2013 vide termination order Ex. PW-1/C. He further stated that after his termination, vide
letter dated 18.9.2013 Ex. PW-1/D, he had demanded the documents from the respondent. He
further stated that he is unemployed. In cross-examination, he denied that on the basis of the
complaint dated 31.7.2013, a preliminary enquiry was conducted against him and a report was
submitted on 1.8.2013 by the committee constituted by the management, in which allegations of
misconduct were leveled against him. He admitted that on 2.8.2013, suspension order was issued
against him. He denied that on 5.8.2013, a three member committee was constituted to enquire into
the matter. He further denied that on the basis of letter dated 5.8.2013, a chargesheet was issued to
him vide letter dated 7.8.2013. He also denied that he is running a paying guest house near the
institution under the name and style of “Ashirwad”. He denied that various letters were issued to
him to participate in the enquiry but despite that he had not joined the enquiry. He further denied
that in the enquiry report charges of misconduct were proved against him. He also denied that a
second show cause notice was issued to him on 24.8.2013 prior to his termination. He denied that
entire information was supplied to him on 6.2.2014 which was demanded by him vide letter Ex.
PW-1/D.

11. On the other hand, the respondents have examined three RWs. Lt. Col (Retd.) Jeet
Singh, Registrar of the respondents appeared into the witness box as RW-1 and tendered in
evidence his affidavit Ex. RW-1/A wherein he reiterated almost all the averments as made in the
reply. He also tendered in evidence authority letter Ex. RW-1/B, copy of complaint dated 31.7.2013
Mark R-1, office order dated 31.7.2013, Mark R-2, enquiry report Mark R-3, suspension order
Mark R-4, office order dated 5.8.2013 Mark R-5, suspension order dated 5.8.2013 Mark R-6, letter
regarding the investigation of charges Mark R-7, letter regarding dissatisfaction against suspension
order Mark R-8, committee report Mark R-9, letter regarding investigation of report mark R-9,
letter regarding investigation of case Mark R-10 and termination letter Ex. RW-1/C. In cross-
examination, he denied that the list of charges was not supplied to the petitioner. He admitted that
no document has been annexed by the respondent regarding the ownership of the guest house by
the petitioner. He further admitted that the copy of complaint has not been annexed with the list of
charges mark R-2. He also admitted that there is no statement of any student regarding the charges
leveled against the petitioner. He denied that the complaint Mark R-1 has not been submitted by
any person as the same has been fabricated in the office. He further denied that the petitioner was
not given any intimation with respect to the preliminary enquiry held against him. He admitted that
there is no document in writing regarding the intimation. He denied that no suspension order was
served upon the petitioner. He admitted that office order Mark R-5 was not communicated to the
petitioner. He denied that letter mark R-7 was never sent to the petitioner. He further denied that
the petitioner was never informed about the enquiry. He admitted that no letter has been sent to the
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petitioner through registered post intimating him about the date of enquiry. He denied that neither
the charge-sheet was served upon the petitioner nor any enquiry was held against him. He admitted
that the enquiry report mark R-9 never served to the petitioner. He denied that all the documents
tendered in evidence today are fabricated and they have not been produced before the conciliation
officer. He further denied that the petitioner was never given any opportunity to defend himself. He
admitted that second show cause notice was not issued to the petitioner prior to his termination. He
denied that the enquiry was not conducted in a fair and proper manner.

12. Sh. Shiv Kumar, Assistant Librarian appeared into the witness box as RW-2 and
tendered in evidence his affidavit Ext. RW-2/A wherein he has stated that the petitioner is running
a paying guest house under the name and style of Aashirwad in the periphery of the institution and
it was known to him that the enquiry was conducted against the petitioner on a complaint dated
31.07.2013. He further stated that after receiving complaint dated 31.07.2013, a fact finding
committee of two members, namely, Sh. Vivek Gupta and Sh. Vinod Kumar was appointed and
directed to enquire into the matter vide office order dated 31.07.2013 and his statement as well as
of other incumbents Sh. Rohit Kumar, Sh. Sanjay Sharma, Ms. Aruna Thakur, Sh. Govind Jassal,
Sh. Rewati Nandan, Sh. Gagan Kumar, Sh. Sumesh Kumar Shandil, Sh. Tarsem Bansal, Sh. Rahul
Diwed, Sh. Varjinder Shail, Ms. Shabnam, Ms. Ritika Pankaj etc. were recorded by the fact finding
committee. He further stated that the committee submitted their preliminary enquiry report on
01.08.2013, wherein it has been reported that the petitioner is in habit motivating and diverting the
poly technical students to stay in his own paying guest accommodation, namely Ashirwad instead
of hostel of college. He also stated that on the basis of preliminary enquiry suspension order dated
08.02.2013 was passed against the petitioner and, three members committee was constituted to
enquire the matter and the petitioner was informed about the initiation of enquiry vide letter dated
07.08.2013 along-with charge-sheet dated 07.08.2013. That the petitioner failed to appear before
the Enquiry Committee and the committee submitted its report on 24.08.2013 and as such, before
imposing the penalty of punishment a show cause notice dated 24.08.2013 was issued to him. That
before terminating the services of the petitioner, he was afforded due opportunity to refute the
allegations levied against him. He also tendered in evidence his statement before the enquiry officer
dated 1.8.2013 Mark RX-1. In cross examination, he admitted that he has no proof regarding
running of guest house by the petitioner. He further admitted that a preliminary enquiry was held
and the petitioner was called. He also admitted that his statement was never recorded by the
enquiry officer. He admitted that a regular enquiry was conducted by the enquiry officer. He denied
that the enquiry officer had not summoned the petitioner to participate in the enquiry. He further
denied that the services of the petitioner were terminated without holding any enquiry.

13. RW-3 Sh. Sita Ram tendered in evidence his affidavit Ext. RW-3/A, wherein he has
reiterated almost all the averments as stated by RW-2 in his affidavit Ex. RW- 2/A. He also
tendered in evidence his statement before enquiry officer dated 1.8.2013 mark RX-2. In cross-
examination, he stated that the statement of other witnesses were not recorded in his presence. He
admitted that show cause notice to the petitioner was not issued by him. He denied that he had not
given any statement before the enquiry officer.

14. 1 have closely scrutinized the entire evidence on record, and from the closer scrutiny
thereof, it has become clear that the petitioner was appointed as an office clerk by the respondents
w.e.f. 1.5.2007. It has also become clear that a complaint dated 31.7.2013 mark R-1 was received
against the petitioner and a fact finding committee of two members namely Shri V. K. Gupta and
Vinod Kumar was appointed and was directed to enquire into the matter vide office order dated
31.7.2013 mark R-2 and the committee submitted their preliminary enquiry report on 1.8.2013
mark R-3 in which it was found that the petitioner was motivating and diverting the Polytechnic
students to stay in his own P.G instead of polytechnic hostels of the respondents. On the basis of
the preliminary enquiry the suspension order dated 2.8.2013 mark R-4 was passed against the
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petitioner and vide letter dated 5.8.2013, mark R-5, a three members committee was constituted to
investigate the matter against the petitioner. The committee submitted its report Mark R-9 wherein
the charges leveled against the petitioner stood proved and on the basis of the report of the
committee the termination order dated 29.8.2013 Ex. PW-1/C was passed against the petitioner.

15. The case of the respondents is that the petitioner was informed about the enquiry vide
letter dated 7.8.2013 Mark R-7 along-with chargesheet whereas the case of the petitioner is that no
chargesheet was ever served upon him and he was never served to attend the enquiry proceedings.
The further case of the petitioner is that he was not aware about the constitution of three members
committee in order to enquire the matter against him and letters of different dates were never
served upon him. Now, the question which arises for consideration before this Court as to whether
the petitioner was served in the domestic enquiry conducted against him by the respondents and
whether the enquiry conducted against him is unfair and vioaltive of principles of natural justice. It
is a settled proposition of law that the technicalities of the evidence Act are not applicable in the
domestic enquiry but at the same time it is also true that the domestic enquiry is not an empty
formality and the principles of natural justice have to be followed. In State of Haryana Vs. Rattan
Singh (1977) 2 SCC 491, it has been held by the Hon'ble Apex Court as under:

“In a domestic enquiry all the strict and sophisticated rules of the Evidence Act may not
apply. All materials which are logically probative for a prudent mind are permissible,
though departmental authorities and Administrative Tribunals must be careful in evaluating
such material and should not glibly swallow what is strictly speaking not relevant under the
Evidence Act. The essence of judicial approach is objectivity, exclusion of extraneous
materials or considerations, and observance of rules of natural justice. Fair play is the basis
and if perversity or arbitrariness, bias or surrender of independence of judgment, vitiate the
conclusion reached, such a finding, even of a domestic tribunal, cannot be held to be good.
The simple point in all these cases is, was there some evidence or was there no evidence-
not in the sense of the technical rules governing Court proceedings but in a fair
commonsense way as men of understanding and worldly wisdom will accept. Sufficiency of
evidence in proof of the finding by a domestic tribunal is beyond scrutiny by court, while
absence of any evidence in support of the finding is an error of law apparent on the record
and the court can interfere with the finding”.

16. From the perusal of the entire evidence on record, it has become clear that the
petitioner was never served in the enquiry conducted against him. RW-1 admitted that the office
order mark R-5 was not communicated to the petitioner. He further admitted that letter mark R-7
was sent through ordinary post and no letter was sent to the petitioner through registered post
intimating him about the date of the enquiry. He also admitted that the enquiry report mark R-9 was
never served upon the petitioner. He admitted that 2nd show cause notice was never issued to the
petitioner prior to his termination. Therefore, in view of the admission of RW-1, it has become
clear that the office order regarding the constitution of three members committee, enquiry report
and 2nd show cause notice were never served upon the petitioner. There is also no evidence on
record to suggest that the petitioner has received letter mark R-7 which is regarding the intimation
of date of enquiry particularly in view of the admission of RW- 1 that the aforesaid letter was never
sent to the petitioner through registered post. In fact, no satisfactory evidence has been placed on
record by the respondents to show that the petitioner was intimated about the fact that the enquiry
was ordered to be conducted against him and that he was intimated about the date of the enquiry.
The respondents have failed to produce any member of the committee in the witness box and had
also failed to prove the enquiry proceedings and enquiry report in accordance with law. It was
incumbent upon the respondents to have produced the member/s of the committee in the witness
box but for the reasons best known to the respondents, they have failed to examine anyone of them
before this Court. Hence, an adverse inference has to be drawn against the respondents. Therefore,
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in the absence of any satisfactory and cogent evidence on record, it has been proved that the
petitioner was not served in the enquiry proceedings and was not given fair and reasonable
opportunity to defend himself in the enquiry proceedings. Hence, the denial of opportunity to the
petitioner is clear cut violation of the principles of natural justice. Thus, keeping in view my
foregoing observations, I have no hesitation in holding that the domestic enquiry conducted against
the petitioner is violative of the principles of natural justice.

17. There can be no doubt about the fact that the respondents were entitled to lead
evidence on merits before this Court in order to prove the misconduct of the petitioner in case the
enquiry conducted against him was found to be in violation of the principles of natural justice.
Therefore, the next question which arises for consideration before this Court as to whether the
alleged misconduct of the petitioner has been proved against him before this Court or not. The
misconduct as alleged against the petitioner is that he was in a habit of motivating and diverting the
Polytechnic Students to stay in his own paying guest house “Ashirwad” instead of hostels of the
College. However, no cogent and satisfactory evidence has been led by the respondents before this
Court to prove the aforesaid misconduct alleged against the petitioner. RW-1 admitted that no
document has been annexed by the respondents regarding the ownership of the guest house in the
name of the petitioner. RW-2 also admitted in cross-examination that he had no proof regarding the
running of the guest house by the petitioner. RW-1 also admitted that there is no statement of any
student regarding the charges leveled against the petitioner. The respondents have also failed to
produce Mr. Vrijender Shail in the witness box who had submitted the complaint dated 31.7.2013
Mark R-1 against the petitioner. RW-2 also expressed his ignorance as to who had lodged the
complaint dated 31.7.2013 against the petitioner. At this stage, | would like to point out that the
best evidence which the respondents were required to adduce before this Court could have been the
students who were allegedly motivated and diverted by the petitioner to stay in his own paying
guest house but no such evidence has been brought before this Court by the respondents. Even, the
respondents have not produced any evidence before this court that the petitioner was the owner of
the guest house namely “Ashirwad”. Hence, in the absence of any cogent and satisfactory evidence
on record, the respondents have failed to prove the alleged misconduct against the petitioner before
this Court.

18. Therefore, since the domestic enquiry conducted against the petitioner was violative of
principles of natural justice and also in view of the fact that the alleged misconduct could not be
proved by the respondents before this Court, it can safely be held that the termination of the
services of the petitioner is illegal and unjustified.

19. It is not disputed that the petitioner had worked continuously with the respondents
w.e.f. May, 2007 till 29.8.2013. It is also not disputed that the petitioner had completed more than
240 days in each calendar year and also in twelve calendar months preceding his termination. It is
further clear from the record that neither any notice as prescribed under section 25-F of the Act was
served upon the petitioner nor he was paid compensation in lieu thereof. Therefore, before
terminating the services of the petitioner, it was incumbent upon the respondents to have complied
with the provisions of section 25-F of the Act which lay down certain conditions precedent to the
retrenchment of a workman (workmen) and requires the employer to comply with those conditions
as per clauses (a) to (c) which are mandatory in nature. However, in the present case, the perusal of
the record shows that the respondents have failed to comply with the provisions of section 25-
F of the Act. In (2015) 4 SCC 544, Mackinnon Mackenzie and Company Ltd., Vs. Mackinnon
employees Union, the Hon'ble Apex Court has held as under:

“BA. The Industrial Court after examining the facts and evidence on
record has rightly answered the question of breach of Section 25-F clause (b) in the
negative since no evidence has been produced by the respondent-Union to prove the
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same and further no calculation is brought to our notice as to the amount received by
way of retrenchment compensation and also the actual amount sought to have been
paid to the retrenched workmen. Further, with regard to the provision of Section 25F
clause (c), the appellant-Company has not been able to produce cogent evidence that
notice in the prescribed manner has been served by it to the State Government prior
to the retrenchment of the concerned workmen. Therefore, we have to hold that the
appellant-Company has not complied with the conditions precedent to retrenchment
as per Section 25F clauses (a) and (c) of the I.D. Act which are mandatory in law.”

20. In the present case also as observed aforesaid, the respondents have failed to comply
with the provisions of section 25-F of the Act before terminating the services of the petitioner.
Hence, in view of the law laid down by the Hon'ble Supreme Court (supra) and my foregoing
observations, | have no hesitation in holding that the termination of the services of the petitioner
w.e.f. 29.8.2013 by the respondents without complying with the provisions of section 25-F of the
Act, is illegal and unjustified. Accordingly, issue No.l is decided in favour of the petitioner and
against the respondents.

Issue No. 2:

21. Since, I have held under issue No.l1 above that the termination of the services of the
petitioner by the respondents w.e.f. 29.8.2013 is illegal and unjustified, hence, the petitioner is held
entitled to reinstatement in service with seniority and continuity.

22. Now, the question which arises for consideration, before this Court is as to whether the
petitioner is entitled to full back wages as contended by the AR for the petitioner. In (2009) 1 SCC
20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the Hon'ble Supreme
Court has held that once the order of termination of services of an employee is set-aside, ordinarily,
the relief of reinstatement is available to him. However, the entitlement of an employee to get
reinstated does not necessarily result in payment of full or partial back-wages, which is independent
of reinstatement. It has further been held by the Hon’ble Supreme Court in 2010 (1) SLJ S.C
70, M/s Ritu Marbals Vs. Prabhakant Shukla that full back wages cannot be granted
mechanically, upon an order of termination be declared illegal. It is further held that reinstatement
must not be accompanied by payment of full back wages even for the period when the workman
remained out of service and contributed little or nothing to the Industry.

23. Moreover, the petitioner was under an obligation to prove by leading cogent evidence
that he was not gainfully employed after the dismissal of his services. The initial burden is on the
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex
Court in (2005) 2 Supreme Court Cases 363 titled as Kendriya Vidyalaya Sangathan
and another Vs. S.C Sharma that :

“I6.eiinninn..... When, the question of determining the entitlement of a person to back-wages
is concerned, the employee has to show that he was not gainfully employed. The initial
burden is on him. After and if he places materials in that regard, the employer can bring on
record materials to rebut the claim.............. ”

24. In the present case there is no satisfactory evidence on record to suggest that the
petitioner was not gainfully employed after his termination. The petitioner has failed to discharge
his burden by placing any concrete material on record that he was not gainfully employed after his
termination. Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), |
have no hesitation in holding that the petitioner is not entitled to any back-wages. Accordingly,
issue No.2 is partly decided in favour of the petitioner and against the respondents.
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Issue No. 3:

25. In support of this issue, no evidence has been led by the respondents which could go to
show as to how the present petition is neither competent nor maintainable especially when the
petitioner has filed the present petition pursuant to the reference sent by the appropriate government
to this Court for adjudication and I find nothing wrong with the present petition which is perfectly
maintainable. Therefore, in the absence of any evidence on record, it cannot be said the petition is
neither competent nor maintainable. Accordingly, this issue is decided in favour of the petitioner
and against the respondents.

RELIEF

As a sequel to my above discussion and findings on issues No. 1 to 3, the claim of the
petitioner succeeds and is hereby partly allowed and the petitioner is ordered to be reinstated in
service forthwith with seniority and continuity. However the petitioner is not entitled to back
wages. The reference stands answered in favour of the petitioner and against the respondents. Let a
copy of this order/award be sent to the appropriate government for publication in the official
gazette. File, after completion, be consigned to records.

Announced in the open Court today on this 31st Day of May, 2018.
Sd/-

(SUSHIL KUKREJA),
Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shimla.

IN THE COURT OF SH. SUSHIL KUKREJA, PRESIDING JUDGE, H.P. INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Ref No. 06 of 2016
Instituted on 18-1-2016
Decided on 22-5-2018

Manoj Kumar s/o Shri Ramanand, Village Dhanot, P.O. Theog, Tehsil Theog, Distt.
Shimla, H.P., Through Shri J.C. Bhardwaj President: HP-AITUC, HQ Saproon, Solan, H.P.
...Petitioner.

Vs

The Commissioner-cum-Chief Executive Officer, Shimla Environment Heritage
Conservation and Beautification Society (SEHB) Municipal Corporation, Shimla, H.P.
...Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947
For petitioner : Shri J.C Bhardwaj, AR.

For respondent : Ms. Chander Kanta, Advocate vice csl.
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AWARD

The following reference has been sent by the appropriate government for adjudication:—

“Whether termination of the sevices of Shri Manoj Sagar r/o Inder Niwas, Dhingu
Estate, Lower Cemetery, Sanjauli, Shimla-171006 by the Commissioner-cum-Chief
Executive Officer, Shimla Environment Heritage Conservation and Beautification
Society (SEHB), Municipal Corporation, Shimla w.e.f. 08.04.2013 allegedly without
complying with the provisions of the Industrial Disptes Act, 1947 is legal and justified?
If not, what relief of reinstatement, back wages, compensation seniority and other
service benefits the above aggrieved workman is entitled to from the above
employer/society?”

2. In nutshell the case of the petitioner is that during the month of December, 2010, he
was engaged as supervisor by the respondent and worked till 8.4.2013 continuously and thereafter
his services were terminated without any cogent reason and justification despite the fact that he had
worked for more than 240 days within twelve calendar months preceding his termination. It is
further stated that the respondent did not comply with the statutory and mandatory provisions of
section 25-F of the Industrial Disputes Act, 1947 (hereinafter referred as to Act) as neither any
notice was served upon the petitioner nor he was paid in lieu of that and even no opportunity to
defend himself had been afforded to the petitioner before terminating his services. It is also stated
that the termination of the services of the petitioner is based on surmises and conjectures as after
his termination, unfair labour practice had been adopted as his juniors were retained and new
hands were also recruited and deployed in his place in violation of the provisions of sections 25-G
and 25-H of the Act. It is also stated that the work and conduct of the petitioner throughout his
service tenure was excellent and he has been appreciated many times by his superiors for his skilful
and excellent working and during entire period of his service, he was never served with any
explanation call/warning letter etc. and after his removal, the petitioner is unemployed. Against his
back-drop it has been prayed that the termination of the petitioner be declared illegal and
unjustified and he be reinstated in service by setting aside the order of termination dated 8.4.2013
with seniority and other consequential benefits along-with full back-wages.

3. By filing reply, the respondent contested the claim of the petitioner wherein
preliminary objections have been taken gua maintainability and suppression of material facts. On
merits, it has been denied that petitioner remained continuously working till 8.4.2013. It is further
denied that his services were terminated illegally by the respondent without any cogent reason and
justification. It is also denied that the petitioner had completed 240 days in 12 calendar months. It is
asserted that the services of the petitioner were terminated on the ground of embezzlement as on
30.3.2013, he issued a receipt in lieu of garbage collection to the owner of Bye-pass Dhaba near
Dhalli Shimla-12 for a sum of ¥ 1000/- whereas he submitted the carbon copy of the said receipt for
a sum of ¥ 350/- to the respondent society and enquiry conducted by the respondent found the
petitioner guilty of misappropriating the amount as received by him. Similarly, the petitioner also
misappropriated with the membership fee to the tune of ¥ 8150/- which was collected by him from
the people of vicinity of Ward No. 18 Dhalli and the said amount was deposited by the petitioner
after a lapse of eight months whereas he was duty bound to deposit the collected amount within
three days in the office of the society. It is further asserted the petitioner was also found not to
mention the dates on the receipts of amount collected from the people as well as on the counter
foil/carbon copies for which the petitioner was given warning but he was in the habit of mis-
appropriating the amount so collected by him. It is also asserted that the respondent society is
registered in the name & style of “Shimla Environment Heritage Conservation and Beautification
Society” under the Himachal Pradesh Societies Registration Act, 2006 and it has been mentioned in
the Regulation of the Employees of the Society that the service contract of the employee concerned
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shall be terminated/dispensed without assigning any reason and employee shall not be entitled to
receive any notice or notice pay in lieu thereof. That it has been agreed by the petitioner in the
agreement that he had been appointed for one year and his services shall be terminated
automatically after the completion of one year without any prior notice, hence, no notice was
required for his termination. It is asserted that the services of the petitioner had been terminated as
per the regulation framed for regulating the service of the society as well as agreement as executed
by the petitioner with the respondent and moreover the petitioner had tendered written apology
wherein he had admitted the factum of embezzlement during the course of his employment. It is
denied that after the termination of the petitioner junior were retained and new hands were also
recruited and employed in his place by the respondent society. With the aforesaid averments the
respondent prayed for the dismissal of the claim petition.

4. By filing rejoinder, the petitioner reiterated the allegations as made in the claim
petition by denying those of the respondent.

5. On the pleadings of the parties, the following issues were framed on 2.9.2016.

(1) Whether the termination of the services of the petitioner w.e.f. 8.4.2013 by the
respondent without complying with the provisions of the Industrial Disputes Act,

1947 is illegal and unjustified as alleged? ...OPP.
(2) If issue No.l is proved in affirmative, to what relief of service benefits the

petitioner is entitled? ...OPP.
(3) Whether the claim is not maintainable as alleged? ...OPR.
(4) Relief.

6. I have heard the AR for the petitioner and learned vice csl. for respondent and also
gone through the record of the case.

7.  For the reasons to be recorded hereinafter while discussing issues for determination my
findings on the aforesaid issues are as under.

Issue No. 1 Yes.

Issue No. 2 Entitled to reinstatement in service with seniority and continuity but
without back-wages.

Issue No. 3 No.

Relief. Reference answered in favour of the petitioner and against the
respondent per operative part of award.

REASONS FOR FINDINGS
Issues No. 1:

8. The case of the petitioner is that he had completed 240 days in each calendar year and
his services had been terminated by the respondent illegally without conducting any enquiry and
without complying with the provisions of section 25-F of the Act. The further case of the petitioner
is that after his termination, the respondent had retained his junior and engaged fresh hands in
violation of the provisions of sections 25-G and 25-H of the Act.
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9.  On the other hand, the case of the respondent is that the services of the petitioner were
terminated on the ground of embezzlement during the course of his employment as per the
regulation framed for regulating the service of the society as well as agreement executed by the
petitioner with the respondent, hence, there has been no need to serve any notice upon the petitioner
before terminating his services.

10. To prove his case, the petitioner stepped into the witness box as PW-1 to depose that
he was engaged as supervisor by the respondent in the month of December, 2010 and worked as
such till 8.4.2013 continuously and thereafter his services were terminated without serving any
notice and without paying retrenchment compensation. He further stated that he had completed
more than 240 days in each calendar year and also in twelve calendar months preceding his
termination. He also stated that his services were terminated for some alleged error in receipt book
but neither show cause notice nor chargesheet was ever served upon him before terminating his
services and no enquiry had been conducted against the alleged misconduct. In cross-examination,
he denied that he had not completed 240 days in a calendar year. He admitted that his services were
terminated on the ground of embezzlement. He further admitted that receipt bearing No. 729598
dated 30.3.2013 was issued in favour of owner of Bye Pass Dhaba Dhali for I 1000/- whereas
carbon copy submitted by him in the office of respondent was of I 350/- only. He further admitted
that he had deposited the remaining amount of above receipt i.e I 650/- within one month. He
denied that he was found misappropriating with the membership fee to the tune of ¥ 8150/-
collected by him from the member of ward no. 8 Dhalli and the same was deposited by him after
about eight months. He admitted that in the month of Jan., 2013, an agreement was executed
between him and the respondent society as per which initially he was engaged only for one year.
He denied that show cause notice was issued to him before his termination. He admitted that on
10.4.2013, he tendered written apology to the member secretary of the respondent society. He
denied that factum of embezzlement was admitted by him in written apology.

11. Before, I proceed further, it is important to mention here that on 29.11.2016, the
petitioner closed his evidence and thereafter the case was being listed for the evidence of the
respondent but after availing various opportunities in order to lead evidence, the respondent failed
to lead any evidence, hence, the evidence of respondent was ordered to be closed vide order dated
26.3.2018.

12. T have closely scrutinized the entire evidence on record, and from the closer scrutiny
thereof, it has become clear that the petitioner was engaged by the respondent in the month of
December, 2010 and his services were terminated w.e.f. 8.4.2013. The case of the respondent is that
the services of the petitioner were terminated as he had been misappropriating the funds/money of
the respondent society as he issued a receipt in lieu of garbage collection to the owner of Bye Pass
Dhaba Dhalli for a sum of ¥ 1000/- whereas he submitted the carbon copy of the said receipt for a
sum of ¥ 350/- to the respondent society and on enquiry, the petitioner was found guilty of
misappropriating the amount as received by him. The further case of the respondent is that the
petitioner had also misappropriated the membership fee to the tune of ¥ 8150/- which was collected
by him from the people of vicinity of Ward No. 18 Dhalli and the said amount was deposited by the
petitioner after a lapse of eight months whereas he was duty bound to deposit the collected amount
within three days and even the petitioner was also found not to mention the dates on the receipts of
amount collected from the people as well as on the counter foil/carbon copies for which he was
given warning but he was in the habit of mis-appropriating the amount so collected by him. From
the perusal of the record it has become clear that the services of the petitioner were terminated
without holding any domestic enquiry. Now, the question which arises for consideration before this
Court is as to whether the action of the respondent was illegal and unjustified in terminating the
services of the petitioner without holding any domestic enquiry and without following the
principles of natural justice on account of the aforesaid misconduct. It is a settled legal proposition
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that a workman against whom the misconduct is alleged cannot be dismissed unless a proper
domestic enquiry is held against him in respect of the alleged misconduct. Even, if there is proved
misconduct against the workman, he cannot be discharged or dismissed from service unless he has
been afforded reasonable opportunity of being heard before initiating any action against him by the
employer/respondent.

In D. K Yadav Vs. M/s J.M A Industries Ltd. as reported in 1993-1 Supreme Court
Service Law Judgments -221, the Hon'ble Apex Court has held as under :

“Reasonable opportunity be given to the employee concerned to put forth his case and
proper enquiry be held before terminating his service.”

In a judgment given by our Hon’ble High Court in ILR -XLV (VI) 938 titled as
Gurcharan Singh Deceased through his LR’s Vs. State of HP and ors. the workman was
arrested and was convicted of the offence punishable under section 324 of the IPC and he was
terminated without conducting any enquiry. The Hon'ble High Court has held that his termination
could not have been ordered without conducting any enquiry as the workman had completed 240
days and was therefore entitled to the enquiry. The relevant portion of the aforesaid judgment reads
as under:

“8. The moot question is whether termination can be ordered without conducting any
inquiry? The answer is in the negative for the following reasons:

10. While going through the impugned award and the writ petition, one comes to an
inescapable conclusion that the termination of deceased Gurcharan Singh was made without
following the mandate of law.

13. In the instant case, deceased Gurcharan Singh had completed 240 days in a calendar
year, as discussed and held by the Labour Court, after scanning the evidence, the inquiry was
required, not to speak of only issuance of the notice.

However, in the instant case, from the perusal of material available on record, it is clear that
neither any show cause notice nor any chargesheet was issued to the petitioner before terminating
him from service. No explanation was called for from him and no domestic enquiry was conducted
against him to ascertain the charges and to provide the opportunity of being heard to him in flagrant
violation of the principles of natural justice. In his deposition before this Court as PW-1, the
petitioner categorically deposed that he was engaged in the month of December, 2010 and worked
continuously till 8.4.2013. The aforesaid deposition of the petitioner stands un- rebutted. Therefore,
it is clear that the petitioner had completed 240 days in each calendar year and in preceding 12
months before his termination. Therefore, it was incumbent upon the respondent to have conducted
the enquiry against the petitioner prior to his termination. However, no enquiry was held before
terminating his services on the basis of the alleged misconduct. Hence, the termination of the
services of the petitioner without conducting any enquiry and without affording reasonable
opportunity of being heard to the petitioner is in utter violation of the principles of natural justice.

14. There can be no doubt about the fact that the respondent was entitled to lead evidence
on merits before this Court to prove the alleged misconduct of the petitioner in case his dismissal
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was found to be in violation of the principles of natural justice. However, despite having availed
several opportunities in order to lead the evidence, the respondent failed to lead any evidence
before this Court in order to prove the alleged mis-appropriation by the petitioner. Hence, in the
absence of any cogent and satisfactory evidence on record, the respondent has failed to prove the
alleged mis-conduct of the petitioner before this Court.

15. As observed earlier, the petitioner had worked with the respondent w.e.f. December,
2010 till 8.4.2013 meaning thereby that he had completed 240 working days with the respondent in
each calendar year and in preceding twelve calendar months from the date of his termination. It is
also clear from the material available on record that neither any notice as prescribed under section
25-F of the Act was served upon the petitioner nor he was paid compensation in lieu thereof.
Therefore, before terminating the services of the petitioner, it was incumbent upon the respondent
to have complied with the provisions of section 25-F of the Act which lay down certain conditions
precedent to the retrenchment of a workman (workmen) and requires the employer to comply with
those conditions as per clauses (a) to (c) which are mandatory in nature. However, in the present
case, the perusal of the record shows that the respondent has failed to comply with the provisions of
section 25-F of the Act. In (2015) 4 SCC 544, Mackinnon Mackenzie and Company Ltd., Vs.
Mackinnon employees Union, the Hon'ble Apex Court has held as under:

VA The Industrial Court after examining the facts and evidence on
record has rightly answered the question of breach of Section 25F clause (b) in the
negative since no evidence has been produced by the respondent-Union to prove the
same and further no calculation is brought to our notice as to the amount received by
way of retrenchment compensation and also the actual amount sought to have been
paid to the retrenched workmen. Further, with regard to the provision of Section 25F
clause (c), the appellant-Company has not been able to produce cogent evidence that
notice in the prescribed manner has been served by it to the State Government prior
to the retrenchment of the concerned workmen. Therefore, we have to hold that the
appellant-Company has not complied with the conditions precedent to retrenchment
as per Section 25F clauses (a) and (c) of the L.D. Act which are mandatory in law.”

16. In the instant case also as observed aforesaid, the respondent has failed to comply with
the provisions of section 25-F of the Act before terminating the services of the petitioner. Hence, In
view of the law laid down by the Hon'ble Supreme Court (supra) and my foregoing observations, |
have no hesitation in holding that the termination of the services of the petitioner w.e.f. 8.4.2013 by
the respondent without conducting the enquiry and without complying with the provisions of
section 25-F of the Act, is improper and unjustified. Accordingly, this issue is decided in favour of
the petitioner and against the respondent.

Issue No. 2:

17. Since I have held under issue No.l above that the termination of services of the
petitioner by the respondent without following the provisions of the Act is illegal and unjustified.
Therefore, the petitioner is held entitled to reinstatement in service with seniority and continuity.

18. Now, the question which arises for consideration, before this Court is as to whether the
petitioner is entitled to full back wages as contended by the AR for the petitioner. In (2009) 1 SCC
20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the Hon'ble Supreme
Court has held that once the order of termination of services of an employee is set-aside, ordinarily,
the relief of reinstatement is available to him. However, the entitlement of an employee to get
reinstated does not necessarily result in payment of full or partial back-wages, which is independent
of reinstatement. It has further been held by the Hon’ble Supreme Court in 2010 (1) SLJ S.C 70,
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M/s Ritu Marbals Vs. Prabhakant Shukla that full back wages cannot be granted mechanically,
upon an order of termination be declared illegal. It is further held that reinstatement must not be
accompanied by payment of full back wages even for the period when the workman remained out
of service and contributed little or nothing to the Industry.

19. Moreover, the petitioner was under an obligation to prove by leading cogent evidence
that he was not gainfully employed after the termination of his services. The initial burden is on the
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex
Court in (2005) 2 Supreme Court Cases 363 titled as Kendriya Vidyalaya Sangathan
and another Vs. S.C Sharma that :

“16..cveeninnnnn. When, the question of determining the entitlement of a person to back-wages
is concerned, the employee has to show that he was not gainfully employed. The initial
burden is on him. After and if he places materials in that regard, the employer can bring on
record materials to rebut the claim.............. 7

20. In the present case there is no evidence on record to suggest that the petitioner was not
gainfully employed after his termination. The petitioner has failed to discharge his burden by
placing any concrete material on record that he was not gainfully employed after his
termination/disengagement. Therefore, in view of the entire evidence, on record, coupled with the
rulings (supra), I have no hesitation in holding that the petitioner is not entitled to any back-wages.
Accordingly, issue No. 2 is partly decided in favour of the petitioner and against the respondent.

Issue No. 3:

21. In support of this issue, no evidence has been led by the respondent which could go to
show as to how the present petition is not maintainable especially when the petitioner has filed the
present petition pursuant to the reference sent by the appropriate government to this Court for
adjudication and I find nothing wrong with the present petition which is perfectly maintainable.
Therefore, in the absence of any evidence on record, it cannot be said that the petition is not
maintainable. Accordingly, this issue is decided in favour of the petitioner and against the
respondent.

RELIEF

As a sequel to my above discussion and findings on issues No.l to 3, the claim of the
petitioner succeeds and is hereby partly allowed and the petitioner is ordered to be reinstated in
service forthwith with seniority and continuity. However the petitioner is not entitled to back
wages. The reference stands answered in favour of the petitioner and against the respondent. Let a
copy of this order/award be sent to the appropriate government for publication in the official
gazette. File, after completion, be consigned to records.

Announced in the open Court today on this 22nd Day of May, 2018.

Sd/-

(SUSHIL KUKREJA),

Presiding Judge,

Industrial Tribunal-cam-Labour Court, Shimla.
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IN THE COURT OF SHRI SUSHIL KUKREJA, PRESIDING JUDGE, H.P. INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Ref. No. 92 of 2017
Instituted on 7-6-2017
Decided on 22-5-2018
Pramod Kumar Choudhary s/o Shri Daya Ram Choudhary r/o Village Johran, P.O.
Puruwala, Tehsil Paonta Sahib, District Sirmaur, H.P. through Shri J.C Bhardwaj, President
HP AITUC, HQ Saproon, Solan, HP. ....Petitioner.
VS.

1. The Managing Director M/s. Elder Pharmaceuticals Ltd., Elder House Plot No. C-9,
Dalia Industrial Estate, Off Vira Desai Road, Andheri (West) Mumbai-53.

2. The Vice President/Occupier, M/s. Elder Pharmaceuticals Ltd., Plot No. 103,
Gondpur, Industrial Area, Paonta Sahib-173025 H.P.

...Respondents.

Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner : Shri J.C Bhardwaj, AR.
For respondents : Already ex-parte.
AWARD

The following reference has been sent by the appropriate government for adjudication:—

“Whether termination of services of Shri Pramod Kumar Chaudhary s/o Shri Daya
Ram Chaudhary, r/o Village Johron, P.O. Puruwala, Tehsil Paonta Sahib, Distt.
Sirmaur H.P. w.e.f. 18.5.2016 by the management of M/s Elder Pharmaceuticals Ltd.
Plot No. 103, Gondpur Industrial Area, Paonta Sahib, Distt. Sirmaur, H.P. allegedly
without complying with the provision of the Industrial Disputes Act, 1947 is legal and
justified? If not what relief including reinstatement, amount of back wages, past
service benefits and compensation the above ex-worker is entitled to from the above
employer/management?”

2. In nutshell the case of the petitioner is that he was appointed as skilled workman at
first instance on 25.8.2009 on probation for six months and after the successful probation period his
services were confirmed on 9.4.2010 and his salary was revised from I 7100 to I 8100/- per month
and thereafter during the month of May, 2011 and June 2012, his salary was again revised to the
higher side and during the month of May, 2014 his services were transferred from M/s Elder Health
care Ltd to M/s Elder Pharmaceutical Ltd., with the condition that joining of the petitioner shall
remain in existence w.e.f. 19.8.2009. It is further stated that on 26.3.2016, the petitioner along-with
other workmen served a demand notice under section 2-K of the Industrial Disputes Act, 1947
(hereinafter referred as to Act) on the respondent company wherein the respondent management
had been requested for fixation of the basic salary after granting hike in the gross salary and they
have further demanded payment of bonus and detail of provident fund and ESI deposited with the
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respective departments, grant of LTA and medical allowance and its payment timely to all the
workmen, designation in accordance with their nature of work, framing of promotion policy for
regular employees and the regularization of temporary employees in the company and on the
demand notice many conciliation meetings were held but the respondent management did not agree
to any of the legitimate and statutory demands raised by the workmen. It is also stated that during
the pendency of the conciliation proceedings the management pressurized the workmen to
withdraw the said demand notice and when they did not agree to the same the management started
victimizing them and hatched a conspiracy to oust the petitioner who was the main instrument in
pursuing the said demand notice. It is stated that on 17.5.2016, when the petitioner was on his way
to his home the two officers of the company came out-side the factory and started abusing and
provoking the petitioner and finally dragged him into a scuffle during which one of the officer of
the company sustained a very minor injury but the petitioner never carried any intention of hurting
anyone physically and thereafter the petitioner was removed from services vide termination order
dated 18.5.2016. That the petitioner had worked for more than seven years and had completed 240
days in every calendar year and his termination without complying with the statutory norms of
section 25-F of the Act is invalid. That the reason given in the letter of termination is contrary to
the factual position existing regarding work in the company, hence, the action of the respondent in
terminating the services of the petitioner is in violation of sections 25-G and 25-H of the Act. That
neither any show cause was served upon the petitioner nor any enquiry was conducted before
terminating his services and even his termination during the pendency of demand notice dated
26.3.2016 before the Labour-cum-Conciliation Officer is against the provisions of section 33 of the
Act. Against his back-drop a prayer has been made that the respondents be directed to reinstate the
petitioner in the employment, retrospectively, with seniority and other consequential service
benefits along- with full back-wages.

3. Before, I proceed further it is important to mention here that the respondent was duly
served but failed to appear before this Court, hence, vide order dated 27.12.2017, the respondents
were proceeded against ex-parte and thereafter the case was listed for ex-parte evidence of the
petitioner.

4. The petitioner stepped into the witness box as PW-1 to depose that he was appointed as
skilled operator in the respondent company on 25.8.2009 on probation for six months and thereafter
his services were confirmed vide letter dated 3.8.2010 Mark PX. He further disposed that vide
letters dated 2.5.2011 Mark PY and 19.6.2012 mark PZ, the increments for the year 2011 and 2012
have also been paid to him. He further deposed that initially he was appointed in Elder Health care
Ltd., Paonta Sahib and thereafter he was given job at Elder Pharmaceutical Ltd., Paonta Sahib vide
letter dated 1.5.2014 mark PZ-1. He also stated that his services were terminated on 1.5.2014
because the workers had given a demand notice to the company with a copy to the Labour Officer.
He also tendered in evidence the copy of complaint filed by him to SHO P.S Paonta Sahib Mark
PZ-2 and SP Sirmaur Mark PZ-3. He further stated that neither any chargesheet was issued to him
nor any enquiry was conducted against him prior to his termination and no notice was issued and
no retrenchment compensation was paid to him.

5. I have heard the AR for the petitioner and also scrutinized the entire evidence on
record carefully. From the closer scrutiny of the evidence and material on record, it has become
clear that the petitioner was engaged by M/s Elder Health Care Ltd., Paonta Sahib on 25.8.2009 on
probation for six months and thereafter vide letter dated 9.4.2010 Mark PX, he was confirmed in
service as “skilled category” worker w.e.f. 1.3.2010. From the perusal of letters Mark PY and Mark
PZ, it is also clear that the wages/salary of the petitioner was revised from time to time. Vide letter
dated 1.5.2014, Mark PZ-1, the services of the petitioner were transferred from M/s Elder Health
Care Ltd., to M/s Elder Pharmaceuticals Ltd., and as per the terms of transfer, there was no break or
interruption in the services of the petitioner. It has been stated in the claim petition that on
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17.5.2016, when the petitioner was on his way to his home, two officers of the company came out-
side the factory and started abusing and provoking the petitioner and finally dragged him into a
scuffle during which one of the officers of the company sustained a very minor injury and
thereafter the petitioner was removed from his service vide termination order dated 18.5.2016 on
the basis of fabricated notion of misbehavior. In his deposition as PW-1, the petitioner deposed that
neither any chargesheet was issued to him nor any enquiry was conducted against him prior to his
termination. The deposition of the petitioner stands un-rebutted. It is a settled legal proposition that
a workman against whom the misconduct is alleged cannot be dismissed unless a proper domestic
enquiry is held against him in respect of the alleged misconduct. Even, if there is proved
misconduct against the workman, he cannot be discharged or dismissed from service unless he has
been afforded reasonable opportunity of being heard before initiating any action against him by the
employer/respondent. In D. K Yadav Vs. M/s JJM A Industries Ltd. as reported in 1993-1
Supreme Court Service Law Judgments-221, the Hon'ble Apex Court has held as under:

“Reasonable opportunity be given to the employee concerned to put forth his case and
proper enquiry be held before terminating his service.”

In a judgment given by our Hon’ble High Court in ILR-XLV (VI) 938 titled as
Gurcharan Singh Deceased through his LR’s Vs. State of HP and ors. the workman
was arrested and was convicted of the offence punishable under section 324 of the IPC and
he was terminated without conducting any enquiry. The Hon'ble High Court has held that
his termination could not have been ordered without conducting any enquiry as the
workman had completed 240 days and was therefore entitled to the enquiry. The relevant
portion of the aforesaid judgment reads as under:

“8. The moot question is whether termination can be ordered without conducting any
inquiry? The answer is in the negative for the following reasons:

10. While going through the impugned award and the writ petition, one comes to an
inescapable conclusion that the termination of deceased Gurcharan Singh was made without
following the mandate of law.

13. In the instant case, deceased Gurcharan Singh had completed 240 days in a calendar
year, as discussed and held by the Labour Court, after scanning the evidence, the inquiry
was required, not to speak of only issuance of the notice.

In the instant case, the petitioner was never asked to answer any charges as no chargesheet
was issued to him. There is no material on record to suggest that whether any enquiry was
conducted against the petitioner before terminating his services on the basis of the alleged
misconduct. Therefore, the termination order dated 18.5.2016 without conducting any
enquiry and without affording reasonable opportunity of being heard to the petitioner is in
utter violation of the principles of natural justice.

6. The petitioner had worked with the respondents for more than seven years meaning
thereby that he had completed 240 working days with the respondent in each calendar year and in
preceding twelve calendar months preceding the date of his termination. It is also clear from the
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record that neither any notice as prescribed under section 25-F of the Act was served upon the
petitioner nor he was paid any compensation in lieu thereof. Therefore, before terminating the
services of the petitioner, it was incumbent upon the respondents to have complied with the
provisions of section 25-F of the Act which lay down certain conditions precedent to the
retrenchment of a workman (workmen) and requires the employer to comply with those conditions
as per clauses (a) to (c¢) which are mandatory in nature. However, in the present case, the perusal of
the record shows that the respondents have failed to comply with the provisions of section
25-F of the Act. In (2015) 4 SCC 544, Mackinnon Mackenzie and Company Ltd., Vs.
Mackinnon employees Union, the Hon'ble Apex Court has held as under:

“BA. The Industrial Court after examining the facts and evidence on
record has rightly answered the question of breach of Section 25F clause (b) in the
negative since no evidence has been produced by the respondent-Union to prove the
same and further no calculation is brought to our notice as to the amount received by
way of retrenchment compensation and also the actual amount sought to have been
paid to the retrenched workmen. Further, with regard to the provision of Section 25F
clause (c), the appellant-Company has not been able to produce cogent evidence that
notice in the prescribed manner has been served by it to the State Government prior
to the retrenchment of the concerned workmen. Therefore, we have to hold that the
appellant-Company has not complied with the conditions precedent to retrenchment
as per Section 25F clauses (a) and (c) of the I.D. Act which are mandatory in law.”

7. In the present case also as observed aforesaid, the respondents had failed to comply
with the provisions of section 25-F of the Act before terminating the services of the petitioner.
Hence, In view of the law laid down by the Hon'ble Supreme Court (supra) and my foregoing
observations, I have no hesitation in holding that the termination of the services of the petitioner
w.e.f. 18.5.2016 by the respondents without complying with the provisions of section 25-F of the
Act and without conducting any enquiry is illegal and unjustified, as such the petitioner is held
entitled to reinstatement in service with seniority and continuity.

8. Now, the question which arises for consideration, before this Court is as to whether the
petitioner is entitled to full back wages as contended by the AR for the petitioner. In (2009) 1 SCC
20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the Hon'ble Supreme
Court has held that once the order of termination of services of an employee is set-aside, ordinarily,
the relief of reinstatement is available to him. However, the entitlement of an employee to get
reinstated does not necessarily result in payment of full or partial back-wages, which is independent
of reinstatement. It has further been held by the Hon’ble Supreme Court in 2010 (1) SLJ S.C
70, M/s Ritu Marbals Vs. Prabhakant Shukla that full back wages cannot be granted
mechanically, upon an order of termination be declared illegal. It is further held that reinstatement
must not be accompanied by payment of full back wages even for the period when the workman
remained out of service and contributed little or nothing to the Industry.

9. Moreover, the petitioner was under an obligation to prove by leading cogent evidence
that he was not gainfully employed after the termination of his services. The initial burden is on the
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex
Court in (2005) 2 Supreme Court Cases 363 titled as Kendriya Vidyalaya Sangathan
and another Vs. S.C Sharma that:

I T When, the question of determining the entitlement of a person to back-
wages is concerned, the employee has to show that he was not gainfully employed. The
initial burden is on him. After and if he places materials in that regard, the employer can
bring on record materials to rebut the claim.............. ”?



RIST94, fEATae Ueel, 15 JTaeR, 2018 /23 3MMfRaH, 1940 5469

In the present case, the petitioner has failed to discharge his burden by placing any concrete
material on record that he was not gainfully employed after his termination. Therefore, in
view of the entire evidence on record, coupled with the rulings (supra), I have no hesitation
in holding that the petitioner is not entitled to any back-wages.

RELIEF

As a sequel to my above discussion, the claim of the petitioner succeeds and is hereby
allowed with the result, the respondents are directed to reinstate the petitioner in service forthwith
with seniority and continuity. However, the petitioner is not entitled to any back-wages. The
reference is answered in favour of the petitioner and against the respondents. Let a copy of this
award be sent to the appropriate government for publication in the official gazette. File, after
completion, be consigned to records.

Announced in the open Court today on this 22nd day of May, 2018.
Sd/-
(SUSHIL KUKREJA),

Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shimla.

IN THE COURT OF SHRI SUSHIL KUKREJA, PRESIDING JUDGE, H.P.
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA

App. No. 43 of 2016
Instituted on 10-5-2016
Decided on 18-5-2018

Dhuni Chand s/o Shri Bala Ram r/o Village Bathora, P.O Pandoa, Tehsil Sunni, District
Shimla, H.P. ...Petitioner.

Vs.

The Factory Manager, M/s Super Multicolor Pvt. Ltd., VPO Kishanpura (Baddi) Tehsil
Nalagarh, District Solan, H.P. ...Respondent.

Claim petition on behalf of the petitioner.

For petitioner : Shri Niranjan Verma, Advocate.
For respondent : Already ex-parte.
AWARD/ORDER

In nutshell the case of the petitioner is that on 23.3.2010, he was appointed as an Operator
on monthly salary of I 14,700/- and he had completed 240 days in the calendar year with the
respondent. It is further stated that the petitioner fell ill and got the treatment from ESI Dispensary
Nalagarh, and the Doctor had advised him complete rest, hence, the petitioner was on medical leave
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from 15.9.2015 to 30.9.2015 but on 1.10.2015, when the senior medical officer ESI dispensary
Nalagarh issued him fitness certificate he came to respondent for his joining but the respondent
refused to assign him any work and verbally terminated his services in an illegal manner without
complying with the mandatory provisions of the Industrial Disputed Act, 1947 (herein after referred
to as Act) and that too without affording any opportunity of being heard as neither any notice was
issued nor any enquiry was conducted against him. It is also stated that wages of September 2015
and bonus for the years, 2012-13, 2013-14, 2014-15 was not paid to the petitioner and even the
petitioner had requested for his re-engagement but of no avail. Against this back-drop, it has been
prayed that the petition be allowed by holding the retrenchment of the petitioner unjustified.

2. By filing reply, the respondent contested the claim of the petitioner wherein
preliminary objections have been taken qua maintainability, and suppression of material facts from
this Court. On merits, it has been asserted that the petitioner had joined on 1.6.2010. It is further
asserted that the petitioner came without fitness certificate which was necessary for rejoining and
when he was asked for the fitness certificate from the medical officer, he showed his inability to
produce the same and thereafter he was sent a register letter asking him to come to the factory and
settle the dispute but he never paid any heed to come to the factory and settle his dispute. It is
denied that the petitioner was retrenched from service. It is asserted that after proceeding on ESI
leave, the petitioner never joined the office and the petitioner is only entitled to I 30158/- towards
his total amount due as his full & final settlement which the company is ready and willing to pay to
him. The respondent prayed for the dismissal of the claim petition.

3. Rejoinder not filed. On the pleadings of the parties, the following issues were framed
on 20.5.2017.

(1) Whether the termination of the services of the petitioner without complying with the
provisions of the Industrial Disputes Act, 1947 is illegal and unjustified as alleged?
...OPP.

(2) Ifissue No.l is proved in affirmative, to what relief of service benefits the petitioner is

entitled? ...OPP.
(3) Whether the petition is not maintainable as alleged? ...OPR.
(4) Relief.

4. I have heard the learned counsel for the petitioner and have also gone through the
record of the case.

5. For the reasons to be recorded hereinafter while discussing issues for determination my
findings on the aforesaid issues are as under.

Issue No.1 Yes.

Issue No. 2 Entitled to reinstatement with seniority and continuity but without
back-wages.

Issue No. 3 No.

Relief. Application allowed per operative part of award.
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REASONS FOR FINDINGS

Issues No. 1:

6. The case of the petitioner is that he had completed 240 days in each calendar year and
his services had been terminated by the respondent illegally without complying with the provisions
of Section 25-F of the Act.

7. On the other hand, the case of the respondent is that the services of the petitioner were
never terminated by the respondent who after proceeding on ESI leave, failed to rejoin his duties.

8. To prove his case, the petitioner stepped into the witness box as PW-1 to depose that
he was appointed as an operator on 23.3.2010 and worked till 1.10.2015 and his last drawn salary
was < 14,700/- per month. He further deposed that he had completed 240 days in each calendar
year and his juniors namely Shaitan Singh and Harinder Gupta were retained. He also stated that he
fell ill from 15.9.2015 to 30.9.2015 and he got treatment from Nalagarh and placed on record the
medical certificate mark PX. He further stated that he had produced the medical certificate on
1.10.2015, before the respondent but they have refused to take his joining. He was not issued any
notice and paid any compensation and no enquiry was held against him. He also tendered in
evidence the copy of demand notice Mark PY, postal receipts Ex. PW-1/A to Ex. PW-1/C and copy
of ESI card Ex. PW-1/D. In cross-examination, he denied that no fitness certificate was produced
by him after he availed his medical leave. He denied that after receiving mark RX-2 he never went
back to the respondent company and instead he filed the present application. He further denied that
his services were never terminated. He also denied that due to his inability to submit fitness
certificate, the respondent company had to engage new operator as they were running in losses. He
denied that he had left the job at his own.

9.  PW-2 Shri Rakesh Kumar, Labour Inspector has stated that the demand notice dated
12.10.2015 Ex. PW-2/A was received by their office but the conciliation could not be materialized.

10. Before, I proceed further it is important to mention here that on 2.11.2017, the learned
counsel for the respondent had filed an application under section 151 CPC for pleading no
instruction on behalf of the respondent and for withdrawing the power of attorney which was
allowed and thereafter this Court/Tribunal issued fresh notice to the respondent but despite having
been served, none appeared on behalf of respondent, hence, vide order dated 9.1.2018, the
respondent was proceeded against ex-parte.

11. I have closely scrutinized the entire evidence on record, and from the closer scrutiny
thereof, it has become clear that the petitioner was working as operator with the respondent. The
case of the petitioner is that he was appointed on 23.3.2010 however, the perusal of the
appointment letter Mark RX-1 shows that he was appointed on 1.6.2010. No evidence to the
contrary has been led by the petitioner rather he admitted in cross-examination the aforesaid
appointment letter Mark RX-1. Therefore, it can safely be held that the petitioner was appointed by
the respondent w.e.f- 1.6.2010. The further case of the petitioner is that he was on medical leave
from 15.9.2015 to 30.9.2015 and on 1.10.2015, he came to the respondent for joining the duties but
the respondent management had refused to assign him any work and verbally terminated his
services whereas the case of the respondent is that the petitioner came without fitness certificate
which was necessary for re-joining and when he was asked for the fitness certificate, he showed his
inability to produce the same. The petitioner specifically deposed in his deposition before this
Court that he had produced fitness certificate before the respondent but they have refused to take
his joining. This deposition of the petitioner had gone un-rebutted as no evidence has been led by
the respondent in order to prove its case. Therefore, in the absence of any evidence on record on the
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part of the respondent, it cannot be said that the petitioner had failed to produce fitness certificate
for his re-joining after availing the medical leave. Moreover, in (2008)-4 SCC 42 Pepsu Road
Transport Corporation Vs. Rewal Singh, it has been held that the dismissal of a workman on the
ground of absence for few days is excessively high. The relevant portion of the aforesaid judgment
is reproduced as under:

B R The dismissal of workman on the ground of absence for few days, according to
the Labour Court was grossly disproportionate and excessively high. In our judgment, the
Labour Court had not committed error of law in recording such finding. Reinstatement
granted to the respondent workman, therefore, needs no interference”.

In the instant case also in view of the aforesaid law laid down by the Hon'ble Supreme
court, the termination of the petitioner due to his absence for few days on medical grounds
is grossly disproportionate and excessively high.

12. It is an admitted case of the respondent that the petitioner had joined on 1.6.2010 and
he had worked till 14.9.2015 meaning thereby that the petitioner had completed more than 240 days
in each calendar year and in preceding twelve months prior to his termination. It is not in dispute
that neither any notice had been issued to the petitioner nor he was paid any compensation prior to
his termination. Therefore, before terminating the services of the petitioner, it was incumbent upon
the respondent to have complied with the provisions of Section 25-F of the Act which lays down
certain conditions precedent to the retrenchment of a workman (workmen) and requires the
employer to comply with those conditions as per clauses (a) to (¢) which are mandatory in nature.
However, in the present case, the perusal of the record shows that the respondent has failed to
comply with the provisions of Section 25-F of the Act. In (2015) 4 SCC 544, Mackinnon
Mackenzie and Company Ltd., Vs. Mackinnon employees Union, the Hon'ble Apex Court has
held as under:

“Bhd The Industrial Court after examining the facts and evidence on
record has rightly answered the question of breach of Section 25F clause (b) in the
negative since no evidence has been produced by the respondent-Union to prove the
same and further no calculation is brought to our notice as to the amount received by
way of retrenchment compensation and also the actual amount sought to have been
paid to the retrenched workmen. Further, with regard to the provision of Section 25F
clause (c), the appellant-Company has not been able to produce cogent evidence that
notice in the prescribed manner has been served by it to the State Government prior
to the retrenchment of the concerned workmen. Therefore, we have to hold that the
appellant-Company has not complied with the conditions precedent to retrenchment
as per Section 25F clauses (a) and (c) of the I.D. Act which are mandatory in law.”

13. In the present case also as observed aforesaid, the respondent has failed to comply with
the provisions of section 25-F of the Act before terminating the services of the petitioner. Hence, In
view of the law laid down by the Hon'ble Supreme Court (supra) and my foregoing observations, I
have no hesitation in holding that the termination of the services of the petitioner by the respondent
without complying with the provisions of section 25-F of the Act is illegal and unjustified.

14. Tt is also an admitted case of the respondent that a new operator has been appointed by
the respondent in place of the petitioner. There is no evidence on record to suggest that whether any
opportunity was given to the petitioner for his re-employment before engaging new operator in his
place in terms of section 25-H of the Act. Hence, in the absence of any evidence on record, in my
considered view the termination of the services of the petitioner is also in violation of the
provisions of section 25-H of the Act.



RIST94, fEATae Ueel, 15 JTaeR, 2018 /23 3MMfRaH, 1940 5473

15. Thus, having regard to entire evidence on record and in view of above cited rulings and
my foregoing observations, I have no hesitation in holding that the termination of the services of
the petitioner by the respondent without complying with the provisions of the Act, is illegal and
unjustified. Accordingly, this issue is decided in favour of the petitioner and against the respondent.

Issue No. 2:

16. Since, I have held under issue No. 1 above that the termination of services of the
petitioner by the respondent without following the provisions of the Act is illegal and unjustified.
Therefore, the petitioner is held entitled to reinstatement in service with seniority and continuity.

17. Now, the question which arises for consideration, before this Court is as to whether the
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the
Hon'ble Supreme Court has held that once the order of termination of services of an employee is
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an
employee to get reinstated does not necessarily result in payment of full or partial back-wages,
which is independent of reinstatement. It has further been held by the Hon’ble Supreme
Court in 2010 (1) SLJS.C 70, M/s. Ritu Marbals Vs. Prabhakant Shukla that full back
wages cannot be granted mechanically, upon an order of termination be declared illegal. It is
further held that reinstatement must not be accompanied by payment of full back wages even for
the period when the workman remained out of service and contributed little or nothing to the
Industry.

18. Moreover, the petitioner was under an obligation to prove by leading cogent evidence
that he was not gainfully employed after the termination of his services. The initial burden is on the
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex
Court in (2005) 2 Supreme Court Cases 363 titled as Kendriya Vidyalaya Sangathan and
another Vs. S.C Sharma that :

“I6.eeneinn..... When, the question of determining the entitlement of a person to back-
wages is concerned, the employee has to show that he was not gainfully employed. The
initial burden is on him. After and if he places materials in that regard, the employer can
bring on record materials to rebut the claim.............. ”

19. In the present case except for the bald statement of the petitioner there is no other
evidence on record to suggest that the petitioner was not gainfully employed after his termination.
The petitioner has failed to discharge his burden by placing any concrete material on record that he
was not gainfully employed after his termination/disengagement. Therefore, in view of the entire
evidence, on record, coupled with the rulings (supra), I have no hesitation in holding that the
petitioner is not entitled to any back-wages. Accordingly, issue No. 2 is partly decided in favour of
the petitioner and against the respondent.

Issue No. 3:

20. In support of this issue, no evidence has been led by the respondent which could go to
show as to how the present petition is not maintainable. Moreover, PW-2, Labour Inspector,
Nalagarh has deposed that the demand notice dated 12.10.2015 Ex. PW-2/A was received by their
office but on the demand notice the conciliation could not be materialized and thereafter the
petitioner had directly filed the application before this Court. Therefore, it cannot be said the
petition is not maintainable. Accordingly, this issue is decided in favour of the petitioner and
against the respondent.
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RELIEF
As a sequel to my above discussion and findings on Issues No. 1 to 3, the claim of the
petitioner succeeds and is hereby partly allowed and the petitioner is ordered to be reinstated in
service forthwith with seniority and continuity. However the petitioner is not entitled to back
wages. Let a copy of this order/award be sent to the appropriate government for publication in the
official gazette. File, after completion, be consigned to records.
Announced in the open Court today on this 18th Day of May, 2018.
Sd/-

(SUSHIL KUKREIJA),
Presiding Judge, Industrial Tribunal-cum-

Labour Court, Shimla.

IN THE COURT OF SHRI SUSHIL KUKREJA, PRESIDING JUDGE, H.P.
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Ref No. 18 of 2011
Instituted on 13-6-2011
Decided on 8-5-2018

Raghuvir Singh s/o Shri Ram Dass, r/o Village Kalujhanda, P.O. Mandhala, Tehsil
Baddi, District Solan, H.P. ..Petitioner.

VS.

M/s. Biogenetic Drugs Pvt. Ltd., Village Jharmajri, Baddi, District Solan, HP through its
Managing Director ..Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947.

For petitioner : Shri R.K. Khidtta, Advocate
For respondent : Shri Rajiv Sharma, Advocate
AWARD

The reference for adjudication, sent by the appropriate government, is as under:—

“Whether the dismissal of the services of Shri Raghuvir Singh s/o Shri Ram Dass,
helper, by the Managing Director, M/s Biogenetic Drugs Private Limited, Village
Jharmazri, Baddi, District Solan, H.P. w.e.f. 15-7-2010 after serving charge sheet and
after holding enquiry is legal and justified? If not, to what back wages, service benefits
and relief the above named operator is entitled to from the concerned management?”

2. Briefly the case of the petitioner is that he was engaged by the respondent company
w.e.f. 13.9.2005 and worked as such till 15.7.2010 continuously. His services had been terminated
on 15.7.2010 without assigning any reason and without complying with the mandatory provisions
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of the Industrial Disputes Act, 1947 (hereinafter referred to as Act). On 26.8.2009, the petitioner
along-with other workers came to the factory for work but the security officer stopped them to enter
the factory and the gate of the factory was closed. The suspension order of the petitioner and other
workers had already been pasted on the factory gate. On 26.8.2009, when the company had not
allowed the petitioner and other workers to enter the factory, they made a joint complaint to the
Labour Officer, Baddi upon which Labour Inspector came in the factory and made the inspection
and summoned the respondent to his office for conciliation on 27.8.2009 on which date one official
of the respondent handed over the letter of the company to the Labour Inspector. On 28.9.2009, on
the intervention of the Labour Inspector all other workers except the suspended workers
including petitioner were allowed by the respondent company to work. It is further asserted that
on 5.9.2009, the petitioner received the chargesheet from the respondent which was replied by him
and thereafter the enquiry was conducted which was not fair and on the report of enquiry officer,
the petitioner was asked to file the comments to the show cause and after receiving the reply of the
petitioner, his services had been terminated. The petitioner never instigated any worker to go on
strike and did not cause the loss to the company in any manner. The enquiry officer right from very
beginning started favouring the respondent, who used to right down the things which favoured the
company. The petitioner also gave in writing against the enquiry officer but the same was not
accepted. The enquiry officer had not allowed the petitioner to lead his evidence. The enquiry
officer had not conducted the enquiry in fair manner and had also not followed the principle of
natural justice. The termination of the petitioner is illegal and violative of the provisions of the
Industrial Disputes Act, 1947.

3. By filing reply, the respondent averred that on 21.8.2009, the petitioner along-with
other workers stopped work at about 3.00 p.M. and had not allowed anyone to perform duty. On
24.8.2009, a notice regarding wage increment was put on the notice board and at around 5.00 P.M.
the petitioner went to the office of the Personal Manger and used derogatory language against
senior official and threatened that they would not allow to run the factory, if the increment would
not be given as per their demands, hence the petitioner was suspended from his duty vide letter
dated 25.8.2009. On 26.8.2009, the suspension order was given to the petitioner, who refused to
accept the same and the same were sent through post and copies were affixed on the main gate of
the factory. It is further stated that the petitioner along-with other suspended workers stopped the
ingress and egress of the factory and in concerted manner stopped other workers from reporting for
duty and as such the petitioner separately and also along-with other workmen committed grave
misconduct and a chargesheet dated 5.9.2009 was issued to him and when the reply filed by the
petitioner was not found satisfactory, the management decided to hold domestic enquiry in to the
matter and constituted the enquiry jointly vide letter dated 14.9.2009. Shri Krishna Mohan Tripathi
was appointed as an enquiry officer who conducted the enquiry. The enquiry officer was
independent and impartial person who conducted the enquiry in fair and proper manner by
following the principles of natural justice. The show cause notice was sent to the petitioner against
proposed punishment of dismissal along-with the enquiry report and thereafter the petitioner was
dismissed from the employment vide letter dated 15.7.2010. Since, all the charges leveled against
the petitioner, stood proved, his services had been terminated.

4. By filing rejoinder, the petitioner reaffirmed his allegations by denying those of the
respondent. Vide order dated 20.7.2013, this Court framed the following preliminary issues:

(1) Whether the domestic enquiry conducted against the petitioner is unfair and violative
of the principles of natural justice as alleged? ..OPP.

5. Thereafter, vide order dated 2.12.2015, this Court decided the preliminary issue in
favour of the petitioner and against the respondent by holding as under:
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“In view of my foregoing findings on preliminary issue, the enquiry conducted by the
enquiry officer vide Ex. RW-1/B, is violative of principle of natural justice, hence, is
hereby set aside and quashed.

6. Since, the preliminary issue was answered against the respondent, hence, on the basis
of pleadings of the parties, the following issues were framed by this Court on 2.12.2015 and the
respondent was afforded opportunity to lead evidence on merits in order to prove the alleged
misconduct of the petitioner.

(1) Whether the petitioner has committed the misconduct as alleged in the chargesheet

dated 5.9.2009 issued by the respondent? ...OPR.
(2) Ifissue No. 1 is proved in affirmative, whether the dismissal of the petitioner is legal

and justified? ...OPR.
(3) Ifissue No.l is not proved in affirmative, then to what service benefits the petitioner is

entitled to? ...OPP.
(4) Relief.

7. 1 have heard the learned counsel for the parties and have also gone through the record
of the case.

8.  For the reasons to be recorded hereinafter while discussing issues for determination my
findings on the aforesaid issues are as under.

Issue No. 1 : No
Issue No. 2 : No

Issue No. 3 : Entitled to reinstatement in service with seniority and continuity but
without back wages.

Relief : Reference answered in favour of the petitioner and against the respondent
per operative part of award.

REASONS FOR FINDINGS
Issues No. 1 & 2:

9. Being interlinked and correlated both these issues are taken up together for discussion
and decision.

10. In order to prove issue No.l1, the respondent has examined four RWs. Shri Bal Mohan
Sharma HR/Admn. Manager appeared into the witness box as RW-1 and tendered in evidence his
affidavit Ex. RW-1/A wherein he reiterated almost all the averments as made in the reply. He also
tendered in evidence notice dated 10.8.2009 Ex. R-1, notice dated 21.8.2009 Ex. R-2, letter to
Labour Officer Baddi Ex. R-3, notice dated 25.8.2009 Ex. R-4, letter to SHO Ex. R-5, notice dated
27.8.2009 Ex. R-6, letter to SHO dated 27.8.2009 Ex. R-7, letter dated 28.8.2009 Ex. R-8, letter
dated 29.8.2009 Ex. R-9, notice dated 21.2.2008 Ex. R-10, notice dated 22.2.2008 Ex. R-11, notice
dated 23.2.2008 Ex. R-12, chargesheet dated 5.9.2009 Ex. R-13, settlement dated 3.3.2008 Ex. R-
14 and letter dated 29.8.2016 to S.P Baddi Ex. R-15. In cross- examination, he admitted that the
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petitioner was engaged as a helper and he worked continuously till the date of his termination. He
further admitted that the demand notice was raised by the workers in the year, 2009 for increase in
the wages. He denied that the workers had worked throughout the day on 21.8.2009. He admitted
that on 24.8.2009, the respondent had ordered the increase in the wages of the workers. He denied
that on 25.8.2009, all the workers were stopped by the respondent at the main gate of the factory.
He further denied that the workers never went on strike in the month of August, 2009. He admitted
that no show cause notice was issued to the petitioner prior to the issuance of suspension order
dated 26.8.2009. He denied that the work and conduct of the petitioner remained always
satisfactory. He admitted that no chargesheet was issued to the petitioner nor any enquiry was held
against him and no action was taken against him for the incident dated 21.2.2008. He denied that all
the workers except the petitioner have been paid full salary for the month of August, 2009. He
further denied that regular workers were stopped by the respondent and contractual workers were
allowed to work in the month of August, 2009. He also denied that the petitioner had never
instigated any worker to go on strike. He admitted that the labour inspector visited the factory on
28.8.2009 and all the workers except the chargesheeted workers including the petitioner were
allowed to resume the duties. He denied that false charges have been leveled against the petitioner
to remove him from the job illegally. He further denied that the petitioner had never indulged in
any misconduct and illegal activity. He admitted that the petitioner had completed 240 days in
preceding twelve months.

11. Shri Arun Thakur, HR Officer stepped into the witness box as RW-2 and tendered in
evidence his affidavit Ex. RW-2/A wherein he also reiterated almost all the averment as made in
the reply. In cross-examination, he denied that the petitioner along-with other chargesheeted
workers were not addressing the workers on 21.8.2009 and have never raised any slogans in the
factory premises against the management. He denied that the workers had raised a demand to
increase their wages. He further denied that the workers never went on strike on 21 and 25 to
27.8.2009. He also denied that the petitioner and other chargesheeted workers have never instigated
any worker to go on strike. He denied that the respondent had stopped the workers at the main gate
of the factory from doing the work. He admitted that no chargesheet was issued to the petitioner nor
any enquiry was held against him and no action was taken against him for the incident dated
21.2.2008. He denied that all the workers except the petitioner have been paid full salary for the
month of August, 2009. He further denied that the Labour Inspector had visited the factory in the
month of August, 2009 and found the management at fault. He admitted that the petitioner and
other chargesheeted workers used to raise the demands of the workers before the management. He
denied that the petitioner had never indulged in any misconduct and illegal activity.

12. RW-3 Shri Dalip Singh, Packing Manager also tendered in evidence his affidavit Ex.
RW-3/A wherein he reiterated almost all the averments as made in the reply. In cross-examination,
he stated similar facts as stated by RW-1 and RW-2 in their cross- examination.

13. Shri Surinder Singh Bisht, Labour Inspector, Baddi appeared into the witness box as
RW-4 to depose that he has not brought the summoned record as there is no such record found in
their office. He further stated that notice Ex. R-1 was signed by Shri Puran Chand Thakur, the then
Labour Inspector, Baddi. In cross-examination, he admitted that a file is maintained in their office
regarding the conciliation proceedings of any case. He further admitted that in the notice Ex. R-1, it
has not been requested to their office to initiate conciliation Proceedings.

14. On the other hand the petitioner examined Shri Harmeet Singh as PW-1, who deposed
that he had worked as an operator with the respondent from the year, 2006 till the year, 2010. He
further deposed that he was present in the factory on 21.8.2009 and the petitioner had never stopped
him or any other worker from doing the duty and on 24.8.2009, he was also present in the factory
and the petitioner had never misbehaved with any official on that day and had never used any foul
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language against any of the official. He also stated that the petitioner and other office bearers of the
union used to espouse the cause of the workers before the management including the enhancement
of bonus and the services of the petitioner were terminated as he along-with other office bearers of
the union raised the demands of the workers. In cross- examination, he denied that on 10.8.2009, all
the workers have gathered outside the canteen and stopped the work with the demand to raise their
salary. He further denied that the petitioner along-with other workers namely Rakesh Kumar,
Vikram, Surjit Kumari, Surender Pal, Mohan Lal, Sandeep Kumar and Prithi Chand were leading
and instructing the other workers to go on illegal strike. He also denied that on 21.8.2009 at about
3.00 p.M., the workers have stopped the work at the instance of the petitioner and aforesaid workers.
He denied that on 23rd and 24™ August, 2009, the workers slowed down the production. He further
denied that the workers were not allowed to enter inside the factory by the petitioner and aforesaid
workers from 25.8.2009 to 28.8.2009.

15. The petitioner himself appeared into the witness box as PW-2 and tendered in evidence
his affidavit Ex. P-1. In cross-examination, he denied that on 21.2.2008, the workers went on the
strike. He further denied that no notice of strike was given to the management. He also denied that
on 21.2.2008, he along-with other workers namely Sandeep Kumar, Surender Pal, Surjeet Kumari,
Mohan Lal and Vikram instigated the other workers to go on strike. He denied that they had told
the management if their wages were not increased then they will not allow to run the factory. He
admitted that prior to 21.2.2008, they have raised a demand charter on which the Labour Inspector-
cum-Conciliation Officer started the conciliation proceedings and the said proceedings were
pending on 21.2.2008. He denied that after 21.2.2008 a chargesheet was issued to him and
aforesaid workers and were suspended. He further denied that after the settlement Ex. R-14 they
were taken back in service and the chargesheet was dropped. He also denied that on 10.8.2009 at
about 1:30 PM, he along-with the aforesaid workers instigated all the workers to stop the work. He
denied that on 21.8.2009, at about 3.00 .M. the workers have stopped the production on their
instigation and thereafter the senior officials of the company had counseled them and told them that
their demands would be considered. He admitted that on 26.8.2009, he along-with aforesaid
workers were suspended and notice to this effect was affixed at the factory gate. He denied that
when the conciliation could not materialize on 27.8.2009, then they have threatened Bal Mohan
Sharma, Manager, HR with dire consequences out-side the office of Labour Inspector. He further
denied that on 28.8.2009, they had continued the illegal strike. He also denied that chargesheet Ex.
R-13 was issued to him. He denied that he was dismissed from service due to the charges leveled in
the chargesheet Ex. R-13.

16. I have closely scrutinized the entire evidence on record and from the closer scrutiny
thereof, it has become clear that the petitioner was issued a chargesheet dated 5.9.2009 and since
the explanation submitted by the petitioner was not found satisfactory by the respondent, a
domestic enquiry was ordered to be conducted and accordingly Mr. K. M. Tripathi, Advocate was
appointed as an enquiry officer to enquire into the charges leveled against him in respect of the
chargesheet. After the conclusion of enquiry, the enquiry officer had submitted his report. On the
receipt of the enquiry report by the enquiry officer and after the satisfaction of the respondent that
the charges leveled against the petitioner stood proved in the enquiry, the respondent concurred
with the findings of the enquiry officer, as such the copy of the enquiry report along-with show
cause notice was issued to the petitioner to the proposed punishment of dismissal and thereafter the
petitioner was dismissed from the employment of the respondent company vide letter dated
15.7.2010. However, vide order dated 2.12.2015, this Court had set aside and quashed the enquiry
conducted by the enquiry officer being violative of principles of natural justice and the respondent
was afforded opportunity to lead evidence on merits in order to prove the misconduct as alleged in
the chargesheet dated 5.9.2009 against the petitioner. At this stage, it would be pertinent to
reproduce the chargesheet dated 5.9.2009 Ex. R-13 issued against the petitioner with respect to the
alleged misconduct which is in Hindi and the same reads as under:
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“TT R ARM & b 3T 1 AU AehHdl Gl A8 ofled, I I, I UTel, GRoid
AN, (B FAR, FaU FAR, [apd, gl a== dor i FaR & AT Hfedax U - 8laR
faTie 21.8.09 BT 491 FaAT & ST 3.00 Tol D B b [GAT R SHAR & SHBT DI
W P T8 R R s o yduat 3 Aifes ff IRy far 6 ama <R “wm T8 ar aaq
TE” B AER R I9 JG & daT & IMABRI T8l © |

QT 24.08.09 T Y&l = I gy =N & fTF®T YoM oF A1 dle R T
AT | 3T 24.08.09 BT THTHIT 500 g9 THAA AR & HrATId H T IR Hal fb I /T shide
< T Bl AU YA FHel [ I I 9a1 o {6 R SHNI AN & HAldd pric d8l < al
B! e dal < | MBI i dTerHEd 7 BT fh 3T $H dRE 319 aRid A 9 9l 3R SITdx
U BRI PX Al MU IAY BT [ JH MU M W B AT 84 d4d Fasrsll | fQ1d 25.08.
09 I AT IIJURL T AMUD §RT 21.08.09 AR 24.08.09 Bl fHI T GRERVT & ol yagdl =
U UF feAid 25.08.09 & ERT BT W Haffad x faar| amudl o= ameer feAid 26.08.09
B FIT I 830 Iof Hhagl e R QAT AT A MU+ e 3eel Ugdhy I o I #1
PR e deRia e *eer & e TR o faar a1 | fBR U /e 3 IEdfHAl &
AT AR THRT BIIR BRI WR T @ G SHDT Bl HR W IH F IS QA7 JAT g9
5 S R IR SIRAT S9& 81U R dre e 9T RSgd dR S W) =T 918 8 8 e o
3T A @ TAfGA | SHR B WX Tl I | MY MU T FEhiHal & A e & 91
gsdld WX O @ foIU SIffdl & IHA TSHId X8 | 3T IR AMUd I FehHdl gRT
FSdTell SA®I B FSATA ORI &G & fold IHAT YSHE & HRUT gsdlell PG Yderd] gRT
IR—IR FASTT R 1 gedlel WAT ) SIS WX a9 T8l 3 iR J 39 91d R 38 @ &
S d fretfad sl @1 e ara 1 foram Sar ez W SIS WR S ST SR gsard
SR T | MU 39 3T FehHdl & 1 SWIdd fo-idl d I8 o gqar & & g AT
HEE Bl T < S W B TR SIRAT SS9 AR QT SR W fh Bl 9 b dex
patd 8| fadid 27.08.09 I WREF HRIAE! & SR MUY 31U+ =T aafiad siffdl @& are
TR HRIAE | 90T o9 T S $ IARABRI BT gqad! &) fh I o b | qrex 8]
S S T IFa! e AT dre & ST s e giers faunr @r o & g oft | s
% SWIE BRI TR GRIERY 8 P! AR & P AU 59 ARY U5 & Wi & o T &
IR SR < b Tl A ud [T%g JTUEAHS HRAET Bl SR | 3R 3MUHT SRk FeuiRa
FHY H UT el g3 Al Ig AHSN SIRATT {37 Bl AIRMY WHR & TAT TR B! o

[N

SR | 9m\el & Sifad fAueR dd 31ueT o= 31eeT y9rdT 3= |7

17. Now, the question which arises for consideration before this Court is as to whether the
respondent has been able to prove the misconduct allegedly committed by the petitioner as per the
aforesaid chargesheet. The first charge against the petitioner is that on 21.8.2009, at about 3.00
P.M., the petitioner along-with the other co-workers stopped the workers of the factory including the
workers of the contractor from doing the work for which the management had also issued the notice
to the workers that they would not be entitled for the wages for the period during which they had
not worked on the principle of “no work, no wage”. However, to prove the aforesaid charge, except
for the statements of RW-1, RW-2 and RW-3, no other cogent and satisfactory evidence on record
has been led by the respondent. Though, RW-1 has tendered in evidence notice dated 21.8.2009,
Ex. R-2 but no reliance can be placed upon the same because a copy of the same has also been
allegedly endorsed to the Labour Department but neither any record nor any witness from the
Labour Department has been produced by the respondent in order to prove that this notice was also
sent to the Labour Department. RW-4, Labour Inspector, Baddi has specifically deposed that record
pertaining to conciliation and strike at Biogenetic Drugs was not found in their office. The
petitioner has specifically denied in cross- examination that on 21.8.2009 at 3.00 p.M. the workers
have stopped the work on their instigation. Neither any independent witness nor any worker of the
factory or any worker of the contractor has been examined by the management to prove the
aforesaid charge against the petitioner. Therefore, in the absence of any cogent and satisfactory
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evidence on record, the aforesaid charge has not been proved by the respondent against the
petitioner.

18. The second charge against the petitioner is that on 24.8.2009, the management had
announced the increment of the wages of the workers for which a notice was also affixed on the
notice board and on the same date at about 5.00 P.M., the petitioner went to the office of Personnel
Manager and told him that if the increment was not granted as per the demands of the workers then
they would not allow to run the factory and he had also misbehaved with Mr. Bal Mohan. However,
RW-1 Bal Mohan in his evidence by way of affidavit Ex. RW- 1/A has not uttered even a single
word that on 24.8.2009, the petitioner had misbehaved with him. In fact none of the witnesses of
the respondent has uttered even a single word in their affidavits that on 24.8.2009, the petitioner
had entered inside the office of the Personal Manager and misbehaved with Mr. Bal Mohan. To this
effect, no evidence has been produced on record by the respondent. Therefore, in the absence of
any evidence on record, the aforesaid charge against the petitioner has also not been proved by the
respondent.

19. The next charge against the petitioner is that on 25.8.2009, the petitioner was
suspended and on 26.8.2009 at 8.30 A.M. he refused to receive the suspension order and thereafter
the copy of the same was pasted on the factory gate and on 26.8.2009 the petitioner along-with his
co-workers have stopped the workers from doing the work. Further charge against the petitioner is
that on 27.8.2009, after the conclusion of the conciliation proceedings the petitioner and other
suspended workers had threatened the official of the company who had attended the conciliation
proceedings for which a complaint was also made to the Police. He had also been charged that due
to his instigation, the workers continued their illegal strike w.e.f. 26.8.2009 to 28.8.2009. To prove
the aforesaid charges, the respondent has examined RW-1 to RW-3, however, no cogent and
satisfactory evidence has been led by the respondent to prove the aforesaid charges leveled against
the petitioner. RW-1 stated in cross-examination that the respondent had made the complaint Ex. R-
8 to the Labour Officer, Baddi regarding the illegal strike and also to the Labour Commissioner
vide letter Ex. R-6, however, the respondent has failed to prove that the letter Ex. R-6 was sent to
the Labour Commissioner. RW-1 admitted in cross-examination that the letter Ex. R-6 might have
been sent through registered post but the postal receipt qua the same was not annexed. Though,
RW-1 has stated that the letter Ex. R-8 was sent to the Labour Officer by hand but admittedly there
is no endorsement/receipt of Labour Officer on the letter Ex. R-8. Therefore, in the absence of any
satisfactory evidence on record, it cannot be said that the letters Ex. R-6 and Ex. R-8 regarding the
illegal strike were received by the Labour Officer and Labour Commissioner respectively.
Similarly, no witness from the Police Station Barotiwala has been examined and no record of
Police Station Barotiwala has been produced before this Court in order to prove the letter Ex. R-7
written to the SHO Police Station Barotiwala regarding the illegal strike of the workers. There is
also nothing on record to show that what action has been taken by the Police Station Barotiwala
upon the letter Ex. R-7. RW-1 also admitted in cross-examination that they have not made any
complaint to the Police regarding the threat given by the workers after the conciliation proceedings
on 27.8.2009. Furthermore, RW-1 to RW-3 admitted in their cross-examination that the
management had not received any complaint from the contractor regarding the stopping of work by
the petitioner and other suspended workers. RW-2 also admitted that the other workers have not
made any complaint in writing that they had been stopped by the petitioner for doing the work and
to go on strike. Similarly, there is no evidence on record to suggest that during the period of alleged
strike there was no production in the factory. RW-1 admitted that the respondent had not annexed
any record of “no production” in the factory on 21.8.2009 and from 25.8.2009 to 27.8.2009.
Though, RW-1 to RW-3 stated in cross-examination that they had deducted the wages of the
workers for the period of strike but admittedly no record has been produced by the respondent
regarding the deduction of wages during the period of strike and no record has been produced
regarding the fact that the goods have not been delivered to the dealers during the period of strike.
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Neither any independent witness nor any worker has been examined to prove the aforesaid charge
against the petitioner. Even the contractor was not produced in the witness box in order to prove
that his workers were stopped from doing the work by the petitioner. RW-4, Labour Inspector,
Baddi has specifically deposed that record pertaining to conciliation and strike at Biogenetic Drugs
was not found in their office. Therefore, in the absence of any cogent and satisfactory evidence on
record, the aforesaid charges against the petitioner has not been proved. Hence, I have no hesitation
in holding that the respondent has failed to prove that due to the instigation of the petitioner, the
workers continued their illegal strike from 26.8.2009 to 28.8.2009 and had threatened the official of
the company.

20. Therefore, in view of my foregoing discussion, I have no hesitation in holding that the
respondent has failed to prove the misconduct against the petitioner as alleged in the chargesheet
dated 5.9.2009 Ex. R-13 issued by the respondent. Hence, the dismissal of the services of the
petitioner on the basis of the aforesaid chargesheet is illegal and unjustified. Accordingly, both
these issues are decided in favour of the petitioner and against the respondent.

Issue No. 3:

21. Since, I have held under issues No.1&2 above that the dismissal of the services of the
petitioner by the respondent w.e.f. 15.7.2010 on the basis of chargesheet dated 5.9.2009 is illegal
and unjustified, hence, the petitioner is held entitled to reinstatement in service with seniority and
continuity.

22. Now, the question which arises for consideration, before this Court is as to whether the
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the
Hon'ble Supreme Court has held that once the order of termination of services of an employee is
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an
employee to get reinstated does not necessarily result in payment of full or partial back-wages,
which is independent of reinstatement. It has further been held by the Hon’ble Supreme Court
in 2010 (1) S LJ S.C 70, M/s Ritu Marbals Vs. Prabhakant Shukla that full back wages cannot
be granted mechanically, upon an order of termination be declared illegal. It is further held that
reinstatement must not be accompanied by payment of full back wages even for the period when
the workman remained out of service and contributed little or nothing to the Industry.

23. Moreover, the petitioner was under an obligation to prove by leading cogent evidence
that he was not gainfully employed after the dismissal of his services. The initial burden is on the
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex
Court in (2005) 2 Supreme Court Cases 363 titled as Kendriya Vidyalaya Sangathan
and another Vs. S.C. Sharma that :

“lOoeeeeninnnnn. When, the question of determining the entitlement of a person to back-wages
is concerned, the employee has to show that he was not gainfully employed. The initial
burden is on him. After and if he places materials in that regard, the employer can bring on
record materials to rebut the claim.............. ”

24. In the present case there is no satisfactory evidence on record to suggest that the
petitioner was not gainfully employed after his dismissal. The petitioner has failed to discharge his
burden by placing any concrete material on record that he was not gainfully employed after his
dismissal. Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), 1
have no hesitation in holding that the petitioner is not entitled to any back- wages. Accordingly,
issue No. 3 is partly decided in favour of the petitioner and against the respondent.
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RELIEF

As a sequel to my findings on the aforesaid issues, the claim of the petitioner succeeds and
is hereby allowed with the result the petitioner is ordered to be reinstated in service with seniority
and continuity but without back-wages. Consequently, the reference stands answered in favour of
the petitioner and against the respondent. Let a copy of this award be sent to the appropriate

government for publication in official gazette. File, after completion be consigned to records.

Announced in the open Court today on this 8th Day of May, 2018.

Sd/-
(SUSHIL KUKREIJA),

Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shimla.

IN THE COURT OF SHRI SUSHIL KUKREJA, PRESIDING JUDGE, H.P.
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Ref. No. 20 of 2011
Instituted on 13-6-2011
Decided on 8-5-2018

Surender Pal s/o Shri Dhannu Ram r/o Village Chattipura, P.O. Barotiwala, Tehsil Baddi,
District Solan, H.P. ..Petitioner.

VS.

M/s Biogenetic Drugs Pvt. Ltd., Village Jharmajri, Baddi, District Solan, H.P. through its
Managing Director. ..Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner :  Shri R.K. Khidtta, Advocate
For respondent : ~ Shri Rajiv Sharma, Advocate
AWARD

The reference for adjudication, sent by the appropriate government, is as under :—

“Whether the dismissal of the services of Shri Surender Pal s/o Shri Dhannu Ram,
helper, by the Managing Director, M/s Biogenetic Drugs Private Limited, Village
Jharmazri, Baddi, District Solan, H.P. w.e.f. 27.3.2010 after serving charge sheet and
after holding enquiry is legal and justified? If not, to what back wages, service benefits
and relief the above named helper is entitled to from the concerned management?”

2. Briefly the case of the petitioner is that he was engaged by the respondent company
w.e.f. 25.5.2005 and worked as such till 27.3.2010 continuously. His services had been terminated
on 27.3.2010 without assigning any reason and without complying with the mandatory provisions
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of the Industrial Disputes Act, 1947 (hereinafter referred to as Act). On 25.8.2009, the respondent
company asked the petitioner and other workers to leave the factory and did not allow them to work
in the factory and only the workmen employed through contractor had been allowed to work. On
26.8.2009, the petitioner along-with other workers came to the factory for work but the security
officer stopped them to enter the factory and the gate of the factory was closed. The suspension
order of the petitioner and other workers had already been pasted on the factory gate. On 26.8.2009,
when the company had not allowed the petitioner and other workers to enter the factory, they made
a joint complaint to the Labour Officer, Baddi upon which Labour Inspector came in the factory
and made the inspection and summoned the respondent to his office for conciliation on 27.8.2009
on which date one official of the respondent handed over the letter of the company to the Labour
Inspector. On 28.9.2009, on the intervention of the Labour Inspector all other workers except the
suspended workers including petitioner were allowed by the respondent company to work. It is
further asserted that on 5.9.2009, the petitioner received the joint chargesheet from the respondent
which was replied by him and thereafter the enquiry was conducted which was not fair and on the
report of enquiry officer, the petitioner was asked to file the comments to the show cause and after
receiving the reply of the petitioner, his services had been terminated. The petitioner never
instigated any worker to go on strike and did not cause the loss to the company in any manner. The
enquiry officer right from very beginning started favouring the respondent, who used to right down
the things which favoured the company. The petitioner also gave in writing against the enquiry
officer but the same was not accepted. The enquiry officer had not allowed the petitioner to lead his
evidence. The enquiry officer had not conducted the enquiry in fair manner and had also not
followed the principle of natural justice. The termination of the petitioner is illegal and violative of
the provisions of the Industrial Disputes Act, 1947.

3. By filing reply, the respondent averred that on 21.8.2009, the petitioner along-with
other workers stopped work at about 3.00 .M. and had not allowed anyone to perform duty. On
25.8.2009, the petitioner along-with other leading workers entered the factory and went to different
departments and instigated other workmen to stop their work and resort to strike and as such the
petitioner along-with other leading workmen who committed grave misconducts were suspended
from duty vide letter dated 25.8.2009. On 26.8.2009, the suspension order was given to the
petitioner and seven other employees, who refused to accept the same and the same were sent
through post and copies were affixed on the main gate of the factory. It is further stated that the
petitioner along-with other workmen committed grave misconduct for which they were suspended
from the duty and a joint chargesheet dated 5.9.2009 was issued to them and when the reply filed
by the petitioner was not found satisfactory, the management decided to hold domestic enquiry into
the matter and constituted the enquiry jointly vide letter dated 14.9.2009. Shri Krishna Mohan
Tripathi was appointed as an enquiry officer who conducted the enquiry. The enquiry officer was
independent and impartial person who conducted the enquiry in fair and proper manner by
following the principles of natural justice. The show cause notice was sent to the petitioner against
proposed punishment of dismissal along-with the enquiry report and thereafter the petitioner was
dismissed from the employment vide letter dated 27.3.2010. Since, all the charges leveled against
the petitioner, stood proved, his services had been terminated.

4. By filing rejoinder, the petitioner reaffirmed his allegations by denying those of the
respondent. Vide order dated 20.7.2013, this Court framed the following preliminary issues:

(1) Whether the domestic enquiry conducted against the petitioner is unfair and violative
of the principles of natural justice as alleged? ..OPP.

5. Thereafter, vide order dated 2.12.2015, this Court decided the preliminary issue in
favour of the petitioner and against the respondent by holding as under:



5484 RToT93, fEATae Ueel, 15 JaER, 2018 /23 3MfRaH, 1940

“In view of my foregoing findings on preliminary issue, the enquiry conducted by the
enquiry officer vide Ex. RW-1/B, is violative of principle of natural justice, hence, is
hereby set aside and quashed.

6. Since, the preliminary issue was answered against the respondent, hence, on the basis
of pleadings of the parties, the following issues were framed by this Court on 2.12.2015 and the
respondent was afforded opportunity to lead evidence on merits in order to prove the alleged
misconduct of the petitioner.

(1) Whether the petitioner has committed the misconduct as alleged in the chargesheet

dated 5.9.2009 issued by the respondent? ..OPR.
(2) If issue No.1 is proved in affirmative, whether the dismissal of the petitioner is legal

and justified? ..OPR.
(3) Ifissue No.l is not proved in affirmative, then to what service benefits the petitioner is

entitled to? ..OPP.
(4) Relief.

7. 1 have heard the learned counsel for the parties and have also gone through the record
of the case.

8.  For the reasons to be recorded hereinafter while discussing issues for determination my
findings on the aforesaid issues are as under :—

Issue No.1 : No
Issue No. 2 : No

Issue No. 3 : Entitled to reinstatement in service with seniority and continuity but
without back wages.

Relief : Reference answered in favour of the petitioner and against the respondent
per operative part of award.

REASONS FOR FINDINGS
Issues No.1 & 2:

9. Being interlinked and correlated both these issues are taken up together for discussion
and decision.

10. In order to prove issue No.l1, the respondent has examined four RWs. Shri Bal Mohan
Sharma HR/Admn. Manager appeared into the witness box as RW-1 and tendered in evidence his
affidavit Ex. RW-1/A wherein he reiterated almost all the averments as made in the reply. He also
tendered in evidence notice dated 10.8.2009 Ex. R-1, notice dated 21.8.2009 Ex. R-2, letter to
Labour Officer Baddi, Ex. R-3, notice dated 25.8.2009 Ex. R-4, letter to SHO Ex. R-5, notice dated
28.8.2009 Ex. R-6, letter dated 27.8.2009 Ex. R-7, letter dated 28.8.2009 Ex. R-8, letter dated
29.8.2009 Ex. R-9, notice dated 21.2.2008 Ex. R-10, notice dated 22.2.2009 Ex. R-11, notice dated
23.2.2008 Ex. R-12, chargesheet dated 5.9.2009 Ex. R-13, settlement dated 3.3.2008 Ex. R-14 and
letter dated 29.8.2016 to S.P. Baddi Ex. R-15. In cross-examination, he admitted that the petitioner
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was engaged as a helper and he worked continuously till the date of his termination. He further
admitted that the demand notice was raised by the workers in the year, 2009 for increase in the
wages. He denied that the workers had worked throughout the day on 21.8.2009. He admitted that
on 24.8.2009, the respondent had ordered the increase in the wages of the workers. He denied that
on 25.8.2009, all the workers were stopped by the respondent at the main gate of the factory. He
further denied that the workers never went on strike in the month of August, 2009. He admitted that
no show cause notice was issued to the petitioner prior to the issuance of suspension order dated
26.8.2009. He denied that the work and conduct of the petitioner remained always satisfactory. He
admitted that no chargesheet was issued to the petitioner nor any enquiry was held against him and
no action was taken against him for the incident dated 21.2.2008. He denied that all the workers
except the petitioner have been paid full salary for the month of August, 2009. He further denied
that regular workers were stopped by the respondent and contractual workers were allowed to work
in the month of August, 2009. He also denied that the petitioner had never instigated any worker to
go on strike. He admitted that the labour inspector visited the factory on 28.8.2009 and all the
workers except the chargesheeted workers including the petitioner were allowed to resume the
duties. He denied that false charges have been leveled against the petitioner to remove him from the
job illegally. He further denied that the petitioner had never indulged in any misconduct and illegal
activity. He admitted that the petitioner had completed 240 days in preceding twelve months.

11. Shri Arun Thakur, HR Officer stepped into the witness box as RW-2 and tendered in
evidence his affidavit Ex. RW-2/A wherein he also reiterated almost all the averment as made in
the reply. In cross-examination, he denied that the petitioner along-with other chargesheeted
workers were not addressing the workers on 21.8.2009 and have never raised any slogans in the
factory premises against the management. He denied that the workers had raised a demand to
increase their wages. He further denied that the workers never went on strike on 21 and 25 to
27.8.2009. He also denied that the petitioner and other chargesheeted workers have never instigated
any worker to go on strike. He denied that the respondent had stopped the workers at the main gate
of the factory from doing the work. He admitted that no chargesheet was issued to the petitioner nor
any enquiry was held against him and no action was taken against him for the incident dated
21.2.2008. He denied that all the workers except the petitioner have been paid full salary for the
month of August, 2009. He further denied that the Labour Inspector had visited the factory in the
month of August, 2009 and found the management at fault. He admitted that the petitioner and
other chargesheeted workers used to raise the demands of the workers before the management. He
denied that the petitioner had never indulged in any misconduct and illegal activity.

12. RW-3 Shri Dalip Singh, Packing Manager also tendered in evidence his affidavit Ex.
RW-3/A wherein he reiterated almost all the averments as made in the reply. In cross-examination,
he stated similar facts as stated by RW-1 and RW-2 in their cross- examination.

13. Shri Surinder Singh Bisht, Labour Inspector, Baddi appeared into the witness box as
RW-4 to depose that he has not brought the summoned record as there is no such record found in
their office. He further stated that notice Ex. R-1 was signed by Shri Puran Chand Thakur, the then
Labour Inspector, Baddi. In cross-examination, he admitted that a file is maintained in their office
regarding the conciliation proceedings of any case. He further admitted that in the notice Ex. R-1, it
has not been requested to their office to initiate conciliation Proceedings.

14. On the other hand the petitioner examined Shri Harmeet Singh as PW-1, who deposed
that he had worked as an operator with the respondent from the year, 2006 till the year, 2010. He
further deposed that he was present in the factory on 21.8.2009 and the petitioner had never stopped
him or any other worker from doing the duty and on 24.8.2009, he was also present in the factory
and the petitioner had never misbehaved with any official on that day and had never used any foul
language against any of the official. He also stated that the petitioner and other office bearers of the
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union used to espouse the cause of the workers before the management including the enhancement
of bonus and the services of the petitioner were terminated as he along-with other office bearers of
the union raised the demands of the workers. In cross- examination, he denied that on 10.8.2009, all
the workers have gathered outside the canteen and stopped the work with the demand to raise their
salary. He further denied that the petitioner along-with other workers namely Raghuvir, Vikram,
Mohan Lal, Surjit Kumari, Sandeep Kumar, Prithi Chand and Rakesh Kumar were leading and
instructing the other workers to go on illegal strike. He also denied that on 21.8.2009 at about 3.00
P.M., the workers have stopped the work at the instance of the petitioner and aforesaid workers. He
denied that on 23rd and 24th August, 2009, the workers slowed down the production. He further
denied that the workers were not allowed to enter inside the factory by the petitioner and aforesaid
workers from 25.8.2009 to 28.8.2009.

15. The petitioner himself appeared into the witness box as PW-2 and tendered in evidence
his affidavit Ex. P-1. In cross-examination, he denied that on 21.2.2008, the workers went on the
strike. He further denied that no notice of strike was given to the management. He also denied that
on 21.2.2008, he along-with other workers namely Sandeep Kumar, Raghubir, Surjeet Kumari,
Mohan Lal, Mohan Lal and Vikram instigated the other workers to go on strike. He denied that
they had told the management if their wages were not increased then they will not allow to run the
factory. He admitted that prior to 21.2.2008, they have raised a demand charter on which the
Labour Inspector-cum-Conciliation Officer started the conciliation proceedings and the said
proceedings were pending on 21.2.2008. He denied that on 21.2.2008 a chargesheet was issued to
him and aforesaid workers and were suspended. He further denied that after the settlement Ex. R-
14 they were taken back in service and the chargesheet was dropped. He also denied that on
10.8.2009 and at about 1.30 P.M., he along-with the aforesaid workers instigated all the workers to
stop the work. He denied that on 21.8.2009, at about 3.00 P.M., the workers have stopped the
production on their instigation and thereafter the senior official of the company had counseled them
and told them that their demands would be considered. He admitted that on 26.8.2009, he along-
with aforesaid workers were suspended and notice to this effect was affixed at the factory gate. He
expressed his ignorance that the conciliation proceedings were held on 27.8.2009. He denied that
chargesheet Ex. R-13 was issued to him. He further denied that he was dismissed from service due
to the charges leveled in the chargesheet Ex. R-13.

16. I have closely scrutinized the entire evidence on record and from the closer scrutiny
thereof, it has become clear that the petitioner along-with other workers were issued joint
chargesheet dated 5.9.2009 and since the explanation submitted by the petitioner was not found
satisfactory by the respondent, a domestic enquiry was ordered to be conducted and accordingly
Mr. K. M. Tripathi, Advocate was appointed as an enquiry officer to enquire into the charges
leveled against them in respect of joint chargesheet. After the conclusion of enquiry, the enquiry
officer had submitted his report dated 5.2.2010, Ex. RW-1/B. On the receipt of the enquiry report
by the enquiry officer and after the satisfaction of the respondent that the charges leveled against
the petitioner and other co-workers stood proved in the enquiry, the respondent concurred with the
findings of the enquiry officer, as such the copy of the enquiry report along- with show cause notice
was issued to the petitioner and other co-workers to the proposed punishment of dismissal and
thereafter the petitioner along-with his co-workers were dismissed from the employment of the
respondent company vide letter dated 27.3.2010. However, vide order dated 2.12.2015, this Court
had set aside and quashed the enquiry conducted by the enquiry officer being violative of principles
of natural justice and the respondent was afforded opportunity to lead evidence on merits in order
to prove the misconduct as alleged in the chargesheet dated 5.9.2009 against the petitioner. At this
stage, it would be pertinent to reproduce the joint chargesheet dated 5.9.2009 Ex. R-13 issued
against the petitioner and other workers namely Mohan Lal, Rakesh Kumar, Vikram, Nirmal
Kumar, Ram Chand, Ms. Surjit Kumari, Sandeep Kumar and Prithi Chand with respect to the
alleged misconduct which is in Hindi and the same reads as under :
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"M W IR & fdh Mg RT3 21—8—2009 HI 897 FIT Ua A1 Hetdr e
TP Y BB T 3 991 A b1 b QAT 3R ShaR & ARG BT ¥ & 81 H fear
e forw ysge! = Aifed ff R fhar {6 g & & S8 al a9 F81” & IR R 89
Ay B IdT P AR LT T |

fai 24—8—2009 T Ydedl 4 da9 ghg =@ING & el "iffg uF Afed de R
ST IR |

39 T QI 25—-8—2009 BT g Bae! & IHa¥ AR URT] AU BRI WA W 8!
UEd | 3T AN - BT I BISHR A [T H STHR S HDI DI B T B & [ol¢ IHATIT
Td WSHRIT| A AR F (AT B Yo A6l [BAT| MU AN & IHAM Td HeSdhlH I I
SHDI 7 AT AN DI IATS H, bl b 3faR BB [T a1 AT UG IRBFT gl D |
U§ehl & GRT AU AN DI FHSAT AT b 3T ART S1¥bl DI A Td IRSBIET seard &
fog 9 SHER IR Fedrd FHE PR BM W AU IR i $H9 I B | JHAM 8l
el & | UfreT™ #1 anfdfe BTeld Usel ¥ WRME © ol 39 AN o YSed! & dedl doi A
3R T Al 7 T AT HHN D HAD] Pl dleh ShAR b AADI DI W P TS PR AT |
TUER & d1 T AN I SAHDBl & A1eT BAUE B ST bl H g7 g3l IR ATA FSeay
P foIg of O @ &1 3R 3T @l 9 AR AT Bdg! | 918 Fel ofig fear dor gwa & f <
A AT GTER bR ST S BT UR Al 71 | WM Bl 37U Ulell AAG & D dT& 319 |1
Bagl TE P U JfeR B gaco Bl Y AR Pel B AT AT Bagl TE g < | 3y ANl b
IY U4 fdeddsd R9U BT <d 8Y Yo gl Ul | i & AN B dr A AN Bae! |
R T |

AT AN & §RT Uh A1 Adddx Td Th T BIdx ol 25-8—2009 &I fhd
QIR & oIy Udgsl =1 3MUal, 30+ U faId 25-8—2009 §RT BRI I Fefdd Hx |
AT BT FIea el faid 26—8—2009 BT Gag T 8.30 Iof hag e W AT T |
MY AN A 6dT MY Ug B o9 I AT B AT AR fefed 3meeh &l e W
fear | faid 26—8—2009 @1 3Mu |1 T &Il 1 e R TR sIffdl &+ I for
AT THBHRT S ST HF TR AN S &1 R dre Ry A9, e SR 8 SHE S B
TR ST ared 9 9 A1 31 1T &1 edfhal & aofs | B IR F8) Y |

%ﬂ

E

y§erhl gR1 AR BSdlell S1¥h &I IR—IR AT TIT R §9d draofe Il ssdrall
HAEH M T & IHAF 9 ISHM W TSAld AT IR YL W IURT 78l gV 3R I 39
I W A Ww B % 59 a& Feifed st &1 feted a2 forg simar 18 g8 R T8
S 3R BSdrel SR AT | A SR A b g [elfdd s1ffe 37 [gdR & A1 §9 3R
¥ W gRIERCN # forad gU | oMY AT 5 IWIad i § I8 W) g9l &1 & o AT S
& Tl <, ST Y BE W ST S ANT—UIeT R wd § P Y D) I 9Ex A
=

faqis 27—8—2009 B WREF HRIATE! & SR AT I efda s1AeT 7 IREE HRidR
AT B B GHI, U b ADBRI DI Sl GNEH hRide ¥ 2R oF MU O gqar & fh
I R S & de} R WM < U S Ml 1 drs @ SRRl | R e gfes
Ot &1 o <7 TR N | ST AN B SHA T YSh™ | feHh 25—8—2009 B Tl UTferdl &
HHS Tl W T IR fAAH 26-8—2009 F Hagl & dER WHI AU ARG UG RSB
gSdTel faeid 28—8—2009 TH IR G | 3T T & SWRIGT BRI TR TSR GRIERT | 39
PT I B b oMY S0 R U7 &1 Uit & o i @ ek SRk < f& i < 3y & favg
JRIAATHS BIIATS! BT SN | R 3T BT IR EIRT FHT H UK 81 g3 dl Ig FHa
SIQT b JATYDI AR WDR & TN TGJAR BIIaTs! bl SR |

Aol & 3ifag fAuer dd 3mgeT fAoia e g9 2|




5488 RToT93, fEATae Ueel, 15 JaER, 2018 /23 3MfRaH, 1940

17. Now, the question which arises for consideration before this Court is as to whether the
respondent has been able to prove the misconduct allegedly committed by the petitioner as per the
aforesaid chargesheet. The first charge against the petitioner is that on 21.8.2009, at about 3.00
P.M., the petitioner along-with the other co-workers named in the chargesheet stopped the workers
of the factory including the workers of the contractor from doing the work for which the
management had also issued the notice to the workers that they would not be entitled for the wages
for the period during which they had not worked on the principle of “no work no wage”. However,
to prove the aforesaid charge, except for the statements of RW-1, RW-2 and RW-3, no other cogent
and satisfactory evidence on record has been led by the respondent. Though, RW-1 has tendered in
evidence notice dated 21.8.2009, Ex. R-2 but no reliance can be placed upon the same because a
copy of the same has also been allegedly endorsed to the Labour Department but neither any record
nor any witness from the Labour Department has been produced by the respondent in order to
prove that this notice was also sent to the Labour Department. RW-4, Labour Inspector, Baddi has
specifically deposed that record pertaining to conciliation and strike at Biogenetic Drugs was not
found in their office. The petitioner has specifically denied in cross-examination that on 21.8.2009
at 3.00 p.M. the workers have stopped the work on their instigation. Neither any independent
witness nor any worker of the factory or any worker of the contractor has been examined by the
management to prove the aforesaid charge against the petitioner. Therefore, in the absence of any
cogent and satisfactory evidence on record, the aforesaid charge has not been proved by the
respondent against the petitioner.

18. The second charge against the petitioner and other co-workers named in the
chargesheet is that on 25.8.2009, the petitioner along-with his associates named in the chargesheet
instigated all the workers of the factory including the workers of the contractor to go on strike as a
result of which all the workers went on illegal strike and also manhandled some of the workers and
threatened them with dire consequences as a result of which the Police had to be called. To prove
the aforesaid charge, the respondent had examined RW-1 to RW-3 but except for their bald
statements, no other evidence has been led by the respondent to prove the aforesaid charge against
the petitioner. Neither any independent witness nor any factory worker has been examined by the
respondent in order to prove the aforesaid charge against the petitioner. Moreover, no worker of the
contractor has been produced in the witness box. Though, the charge against the petitioner is that
due to the illegal strike, the police had to be called, however, no record from the Police Station has
been produced before this Court. RW-1 has admitted in cross- examination that they had not made
any complaint to the Police that the workers had stopped the ingress of the vehicles on 25.8.2009
into the factory. RW-1 also stated in cross-examination that a complaint was made to the Police,
however, for the reasons best known to the respondent neither any witness from the Police station
has been examined nor any record from the Police station has been produced. RW-1 has also
tendered in evidence complaint dated 25.8.2009 Ex. R-5 allegedly written to the SHO Police
Station Barotiwala for police protection, however, there is nothing on record as to what had
happened thereafter and what action had been taken by the Police on the aforesaid complaint Ex. R-
5. There is no evidence on record as to whether the Police had arrived at the factory and whether
Police protection had been given on the complaint Ex. R-5. Similarly, RW-1 has tendered in
evidence copy of complaint dated 25.8.2009 Ex. R-3 addressed to Labour Officer, Baddi regarding
the illegal strike but no record from the office of Labour Officer Baddi has been produced before
this Court. Therefore, in the absence of any record from the SHO Police Station Barotiwala and
Labour Officer Baddi, no reliance can be placed upon the complaints Ex. R-3 & Ex. R-5. Hence, in
the absence of any cogent and satisfactory evidence on record the aforesaid charge against the
petitioner has also not been proved.

19. The next charge against the petitioner is that on 25.8.2009, the petitioner and other
workers named in the chargesheet were suspended and on 26.8.2009 at 8.30 A.M. they refused to
receive the suspension order and thereafter the copy of the same was pasted on the factory gate and
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on 26.8.2009 all the suspended workers have stopped the workers from doing the work. Further
charge against the petitioner is that on 27.8.2009, after the conclusion of the conciliation
proceedings the petitioner and other suspended workers had threatened the officials of the company
who had attended the conciliation proceedings for which a complaint was also made to the Police.
They have also been charged that due to their instigation, the workers of both the shifts remained
on illegal strike on 25.8.2009 and they continued their strike w.e.f. 26.8.2009 to 28.8.2009. To
prove the aforesaid charges, the respondent has examined RW-1 to RW-3, however, no cogent and
satisfactory evidence has been led by the respondent to prove the aforesaid charges leveled against
the petitioner and other workers named in the chargesheet. RW-1 stated in cross-examination that
the respondent had made the complaint Ex. R-8 to the Labour Officer, Baddi regarding the illegal
strike and also to the Labour Commissioner vide letter Ex. R-6, however, the respondent has failed
to prove that the letter Ex. R-6 was sent to the Labour Commissioner. RW-1 admitted in cross-
examination that the letter Ex. R-6 might have been sent through registered post but the postal
receipt qua the same was not annexed. Though, RW-1 has stated that the letter Ex. R-8 was sent to
the Labour Officer by hand but admittedly there is no endorsement/receipt of Labour Officer on the
letter Ex. R-8. Therefore, in the absence of any satisfactory evidence on record, it cannot be said
that the letters Ex. R-6 and Ex. R-8 regarding the illegal strike were received by the Labour Officer
and Labour Commissioner respectively. Similarly, no witness from the Police Station Barotiwala
has been examined and no record of Police Station Barotiwala has been produced before this Court
in order to prove the letter Ex. R-7 written to the SHO Police Station Barotiwala regarding the
illegal strike of the workers. There is also nothing on record to show that what action has been
taken by the Police Station Barotiwala upon the letter Ex. R-7. RW-1 also admitted in cross-
examination that they have not made any complaint to the Police regarding the threat given by the
workers after the conciliation proceedings on 27.8.2009. Furthermore, RW-1 to RW-3 admitted in
their cross-examination that the management had not received any complaint from the contractor
regarding the stopping of work by the petitioner and other suspended workers. RW-2 also admitted
that the other workers have not made any complaint in writing that they had been stopped by the
petitioner for doing the work and to go on strike. Similarly, there is no evidence on record to
suggest that during the period of alleged strike there was no production in the factory. RW-1
admitted that the respondent had not annexed any record of “no production” in the factory on
21.8.2009 and from 25.8.2009 to 27.8.2009. Though, RW-1 to RW-3 stated in cross-examination
that they had deducted the wages of the workers for the period of strike but admittedly no record
has been produced by the respondent regarding the deduction of wages during the period of strike
and no record has been produced regarding the fact that the goods have not been delivered to the
dealers during the period of strike. Neither any independent witness nor any worker has been
examined to prove the aforesaid charge against the petitioner and other workers named in the
chargesheet. Even, the contractor was not produced in the witness box in order to prove that his
workers were stopped from doing the work by the petitioner and other workers named in the
chargesheet. RW-4, Labour Inspector, Baddi has specifically deposed that record pertaining to
conciliation and strike at Biogenetic Drugs was not found in their office. Therefore, in the absence
of any cogent and satisfactory evidence on record, the aforesaid charges against the petitioner and
other workers named in the chargesheet have not been proved. Hence, I have no hesitation in
holding that the respondent has failed to prove that due to the instigation of the petitioner and other
workers named in the chargesheet, the workers went on illegal strike from 25.8.2009 to 28.9.2009
and had threatened the officials of the company

20. Therefore, in view of my foregoing discussion, I have no hesitation in holding that the
respondent has failed to prove the misconduct against the petitioner as alleged in the chargesheet
dated 5.9.2009 Ex. R-13 issued by the respondent. Hence, the dismissal of the services of the
petitioner on the basis of the aforesaid chargesheet is illegal and unjustified. Accordingly, both
these issues are decided in favour of the petitioner and against the respondent.
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Issue No. 3 :

21. Since, I have held under issues No.1&2 above that the dismissal of the services of the
petitioner by the respondent w.e.f. 27.3.2010 on the basis of chargesheet dated 5.9.2009 is illegal
and unjustified, hence, the petitioner is held entitled to reinstatement in service with seniority and
continuity.

22. Now, the question which arises for consideration, before this Court is as to whether the
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the
Hon'ble Supreme Court has held that once the order of termination of services of an employee is
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an
employee to get reinstated does not necessarily result in payment of full or partial back-wages,
which is independent of reinstatement. It has further been held by the Hon’ble Supreme
Court in 2010 (1) SLJ S. C 7 0, M/s Ritu Marbals Vs. Prabhakant Shukla that full back
wages cannot be granted mechanically, upon an order of termination be declared illegal. It is
further held that reinstatement must not be accompanied by payment of full back wages even for
the period when the workman remained out of service and contributed little or nothing to the
Industry.

23. Moreover, the petitioner was under an obligation to prove by leading cogent evidence
that he was not gainfully employed after the dismissal of his services. The initial burden is on the
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex
Court in (2005) 2 Supreme Court Cases 363 titled as Kendriya Vidyalaya Sangathan and
another Vs. S.C. Sharma that :

“l6oeeeeniinnnnn. When, the question of determining the entitlement of a person to back-wages
is concerned, the employee has to show that he was not gainfully employed. The initial
burden is on him. After and if he places materials in that regard, the employer can bring on
record materials to rebut the claim.............. ”

24. In the present case there is no satisfactory evidence on record to suggest that the
petitioner was not gainfully employed after his dismissal. The petitioner has failed to discharge his
burden by placing any concrete material on record that he was not gainfully employed after his
dismissal. Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), 1
have no hesitation in holding that the petitioner is not entitled to any back- wages. Accordingly,
issue No.3 is partly decided in favour of the petitioner and against the respondent.

RELIEF

As a sequel to my findings on the aforesaid issues, the claim of the petitioner succeeds and
is hereby allowed with the result the petitioner is ordered to be reinstated in service with seniority
and continuity but without back-wages. Consequently, the reference stands answered in favour of
the petitioner and against the respondent. Let a copy of this award be sent to the appropriate
government for publication in official gazette. File, after completion be consigned to records.

Announced in the open Court today on this 8th Day of May, 2018.

Sd/-

(SUSHIL KUKREJA),

Presiding Judge,

Industrial Tribunal-cam-Labour Court, Shimla.
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IN THE COURT OF SHRI SUSHIL KUKREJA, PRESIDING JUDGE, H.P.
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA.

Ref. No. 22 of 2011
Instituted on 13-6-2011
Decided on 8-5-2018

Prithi Chand s/o Shri Sher Singh r/o Village Bhanar, P.O. Jural, Tehsil Jural, District
Kangra, H.P. ..Petitioner.

VS.

M/s Biogenetic Drugs Pvt. Ltd., Village Jharmajri, Baddi, District Solan, HP through its
Managing Director ..Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner : Shri R.K. Khidtta, Advocate
For respondent : ~ Shri Rajiv Sharma, Advocate

AWARD
The reference for adjudication, sent by the appropriate government, is as under :—

“Whether the dismissal of the services of Shri Prithi Chand S/o Shri Sher Singh,
Operator, by the Managing Director, M/s Biogenetic Drugs Private Limited, Village
Jharmazri, Baddi, District Solan, H.P. w.e.f. 27.3.2010 after serving charge sheet and
after holding enquiry is legal and justified? If not, to what back wages, service benefits
and relief the above named operator is entitled to from the concerned management?”

2. Briefly the case of the petitioner is that he was engaged by the respondent company
w.e.f. 13.9.2005 and worked as such till 27.3.2010 continuously. His services had been terminated
on 27.3.2010 without assigning any reason and without complying with the mandatory provisions
of the Industrial Disputes Act, 1947 (hereinafter referred to as Act). On 25.8.2009, the respondent
company asked the petitioner and other workers to leave the factory and did not allow them to work
in the factory and only the workmen employed through contractor had been allowed to work. On
26.8.2009, the petitioner along-with other workers came to the factory for work but the security
officer stopped them to enter the factory and the gate of the factory was closed. The suspension
order of the petitioner and other workers had already been pasted on the factory gate. On 26.8.2009,
when the company had not allowed the petitioner and other workers to enter the factory, they made
a joint complaint to the Labour Officer, Baddi upon which Labour Inspector came in the factory
and made the inspection and summoned the respondent to his office for conciliation on 27.8.2009
on which date one official of the respondent handed over the letter of the company to the Labour
Inspector. On 28.9.2009, on the intervention of the Labour Inspector all other workers except the
suspended workers including petitioner were allowed by the respondent company to work. It is
further asserted that on 5.9.2009, the petitioner received the joint chargesheet from the respondent
which was replied by him and thereafter the enquiry was conducted which was not fair and on the
report of enquiry officer, the petitioner was asked to file the comments to the show cause and after
receiving the reply of the petitioner, his services had been terminated. The petitioner never
instigated any worker to go on strike and did not cause the loss to the company in any manner. The
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enquiry officer right from very beginning started favouring the respondent, who used to right down
the things which favoured the company. The petitioner also gave in writing against the enquiry
officer but the same was not accepted. The enquiry officer had not allowed the petitioner to lead his
evidence. The enquiry officer had not conducted the enquiry in fair manner and had also not
followed the principle of natural justice. The termination of the petitioner is illegal and violative of
the provisions of the Industrial Disputes Act, 1947.

3. By filing reply, the respondent averred that on 21.8.2009, the petitioner along-with
other workers stopped work at about 3.00 P.M. and had not allowed anyone to perform duty. On
25.8.2009, the petitioner along-with other leading workers entered the factory and went to different
departments and instigated other workmen to stop their work and resort to strike and as such the
petitioner along-with other leading workmen who committed grave misconducts were suspended
from duty vide letter dated 25.8.2009. On 26.8.2009, the suspension order was given to the
petitioner and seven other employees, who refused to accept the same and the same were sent
through post and copies were affixed on the main gate of the factory. It is further stated that the
petitioner along-with other workmen committed grave misconduct for which they were suspended
from the duty and a joint chargesheet dated 5.9.2009 was issued to them and when the reply filed
by the petitioner was not found satisfactory, the management decided to hold domestic enquiry in
to the matter and constituted the enquiry jointly vide letter dated 14.9.2009. Shri Krishna Mohan
Tripathi was appointed as an enquiry officer who conducted the enquiry. The enquiry officer was
independent and impartial person who conducted the enquiry in fair and proper manner by
following the principles of natural justice. The show cause notice was sent to the petitioner against
proposed punishment of dismissal along-with the enquiry report and thereafter the petitioner was
dismissed from the employment vide letter dated 27.3.2010. Since, all the charges leveled against
the petitioner, stood proved, his services had been terminated.

4. By filing rejoinder, the petitioner reaffirmed his allegations by denying those of the
respondent. Vide order dated 20.7.2013, this Court framed the following preliminary issues:

(1) Whether the domestic enquiry conducted against the petitioner is unfair and violative
of the principles of natural justice as alleged? ..OPP.

5. Thereafter, vide order dated 2.12.2015, this Court decided the preliminary issue in
favour of the petitioner and against the respondent by holding as under:

“In view of my foregoing findings on preliminary issue, the enquiry conducted by the
enquiry officer vide Ex. RW-1/B, is violative of principle of natural justice, hence, is
hereby set aside and quashed.

6. Since, the preliminary issue was answered against the respondent, hence, on the basis
of pleadings of the parties, the following issues were framed by this Court on 2.12.2015 and the
respondent was afforded opportunity to lead evidence on merits in order to prove the alleged
misconduct of the petitioner :—

(1) Whether the petitioner has committed the misconduct as alleged in the chargesheet
dated 5.9.2009 issued by the respondent? ..OPR.

(2) If issue No.1 is proved in affirmative, whether the dismissal of the petitioner is legal
and justified? ..OPR.

(3) Ifissue No.l is not proved in affirmative, then to what service benefits the petitioner is
entitled to? ...OPP
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(4) Relief.

7. I have heard the learned counsel for the parties and have also gone through the record
of the case.

8.  For the reasons to be recorded hereinafter while discussing issues for determination my
findings on the aforesaid issues are as under :—

Issue No.1 : No
Issue No. 2 : No

Issue No. 3 : Entitled to reinstatement in service with seniority and continuity but
without back wages.

Relief : Reference answered in favour of the petitioner and against the respondent
per operative part of award.

REASONS FOR FINDINGS
Issues No. 1 & 2:

9. Being interlinked and correlated both these issues are taken up together for discussion
and decision.

10. In order to prove issue No.1, the respondent has examined four RWs. Shri Bal Mohan
Sharma HR/Admn. Manager appeared into the witness box as RW-1 and tendered in evidence his
affidavit Ex. RW-1/A wherein he reiterated almost all the averments as made in the reply. He also
tendered in evidence notice dated 10.8.2009 Ex. R-1, notice dated 21.8.2009 Ex. R-2, letter to
Labour Officer Baddi, Ex. R-3, notice dated 25.8.2009 Ex. R-4, letter to SHO Ex. R-5, notice dated
28.8.2009 Ex. R-6, letter dated 27.8.2009 Ex. R-7, letter dated 28.8.2009 Ex. R-8, letter dated
29.8.2009 Ex. R-9, notice dated 21.2.2008 Ex. R-10, notice dated 22.2.2009 Ex. R-11, notice dated
23.2.2008 Ex. R-12, chargesheet dated 5.9.2009 Ex. R-13, settlement dated 3.3.2008 Ex. R-14 and
letter dated 29.8.2016 to S.P. Baddi Ex. R-15. In cross-examination, he admitted that the petitioner
was engaged as a helper and he worked continuously till the date of his termination. He further
admitted that the demand notice was raised by the workers in the year, 2009 for increase in the
wages. He denied that the workers had worked throughout the day on 21.8.2009. He admitted that
on 24.8.2009, the respondent had ordered the increase in the wages of the workers. He denied that
on 25.8.2009, all the workers were stopped by the respondent at the main gate of the factory. He
further denied that the workers never went on strike in the month of August, 2009. He admitted that
no show cause notice was issued to the petitioner prior to the issuance of suspension order dated
26.8.2009. He denied that the work and conduct of the petitioner remained always satisfactory. He
admitted that no chargesheet was issued to the petitioner nor any enquiry was held against him and
no action was taken against him for the incident dated 21.2.2008. He denied that all the workers
except the petitioner have been paid full salary for the month of August, 2009. He further denied
that regular workers were stopped by the respondent and contractual workers were allowed to work
in the month of August, 2009. He also denied that the petitioner had never instigated any worker to
go on strike. He admitted that the labour inspector visited the factory on 28.8.2009 and all the
workers except the chargesheeted workers including the petitioner were allowed to resume the
duties. He denied that false charges have been leveled against the petitioner to remove him from the
job illegally. He further denied that the petitioner had never indulged in any misconduct and illegal
activity. He admitted that the petitioner had completed 240 days in preceding twelve months.
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11. Shri Arun Thakur, HR Officer stepped into the witness box as RW-2 and tendered in
evidence his affidavit Ex. RW-2/A wherein he also reiterated almost all the averment as made in
the reply. In cross-examination, he denied that the petitioner along-with other chargesheeted
workers were not addressing the workers on 21.8.2009 and have never raised any slogans in the
factory premises against the management. He denied that the workers had raised a demand to
increase their wages. He further denied that the workers never went on strike on 21 and 25 to
27.8.2009. He also denied that the petitioner and other chargesheeted workers have never instigated
any worker to go on strike. He denied that the respondent had stopped the workers at the main gate
of the factory from doing the work. He admitted that no chargesheet was issued to the petitioner nor
any enquiry was held against him and no action was taken against him for the incident dated
21.2.2008. He denied that all the workers except the petitioner have been paid full salary for the
month of August, 2009. He further denied that the Labour Inspector had visited the factory in the
month of August, 2009 and found the management at fault. He admitted that the petitioner and
other chargesheeted workers used to raise the demands of the workers before the management. He
denied that the petitioner had never indulged in any misconduct and illegal activity.

12. RW-3 Shri Dalip Singh, Packing Manager also tendered in evidence his affidavit Ex.
RW-3/A wherein he reiterated almost all the averments as made in the reply. In cross-examination,
he stated similar facts as stated by RW-1 and RW-2 in their cross- examination.

13. Shri Surinder Singh Bisht, Labour Inspector, Baddi appeared into the witness box as
RW-4 to depose that he has not brought the summoned record as there is no such record found in
their office. He further stated that notice Ex. R-1 was signed by Shri Puran Chand Thakur, the then
Labour Inspector, Baddi. In cross-examination, he admitted that a file is maintained in their office
regarding the conciliation proceedings of any case. He further admitted that in the notice Ex. R-1, it
has not been requested to their office to initiate conciliation Proceedings.

14. On the other hand the petitioner examined Shri Harmeet Singh as PW-1, who deposed
that he had worked as an operator with the respondent from the year, 2006 till the year, 2010. He
further deposed that he was present in the factory on 21.8.2009 and the petitioner had never stopped
him or any other worker from doing the duty and on 24.8.2009, he was also present in the factory
and the petitioner had never misbehaved with any official on that day and had never used any foul
language against any of the official. He also stated that the petitioner and other office bearers of the
union used to espouse the cause of the workers before the management including the enhancement
of bonus and the services of the petitioner were terminated as he along-with other office bearers of
the union raised the demands of the workers. In cross- examination, he denied that on 10.8.2009, all
the workers have gathered outside the canteen and stopped the work with the demand to raise their
salary. He further denied that the petitioner along-with other workers namely Raghuvir, Vikram,
Surjit Kumari, Surender Pal, Mohan Lal, Sandeep Kumar and Rakesh Kumar were leading and
instructing the other workers to go on illegal strike. He also denied that on 21.8.2009 at about 3.00
P.M., the workers have stopped the work at the instance of the petitioner and aforesaid workers. He
denied that on 23rd and 24™ August, 2009, the workers slowed down the production. He further
denied that the workers were not allowed to enter inside the factory by the petitioner and aforesaid
workers from 25.8.2009 to 28.8.2009.

15. The petitioner himself appeared into the witness box as PW-2 and tendered in evidence
his affidavit Ex. P-1. In cross-examination, he denied that on 21.2.2008, the workers went on the
strike. He further denied that no notice of strike was given to the management. He also denied that
on 21.2.2008, he along-with other workers namely Raghubir, Surender Pal, Sandeep Kumar,
Surjeet Kumari, Mohan Lal, Prithi Chand and Vikram instigated the other workers to go on strike.
He denied that they had told the management if their wages were not increased then they will
not allow to run the factory. He admitted that prior to 21.2.2008, they have raised a demand
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charter on which the Labour Inspector-cum-Conciliation Officer started the conciliation
proceedings and the said proceedings were pending on 21.2.2008. He denied that after 21.2.2008 a
chargesheet was issued to him and aforesaid workers and were suspended. He further denied that
after the settlement Ex. R-14 they were taken back in service and the chargesheet was dropped. He
also denied that on 10.8.2009 at about 1.30 P.M., he along-with the aforesaid workers instigated all
the workers to stop the work. He denied that on 21.8.2009, at about 3.00 p.M. the workers have
stopped the production on their instigation and thereafter the senior officials o the company had
counseled them and told them that their demands would be considered. He admitted that on
26.8.2009, he along-with aforesaid workers were suspended and notice to this effect was affixed at
the factory gate. He denied that when the conciliation could not materialize on 27.8.2009, then they
have threatened Bal Mohan Sharma, Manager HR with dire consequences outside the office of the
Labour Inspector. He further denied that the on 28.8.2009 also they had continued the illegal strike.
He denied that he was dismissed from service due to the chargers leveled in the chargesheet Ex. R-
13.

16. I have closely scrutinized the entire evidence on record and from the closer scrutiny
thereof, it has become clear that the petitioner along-with other workers were issued joint
chargesheet dated 5.9.2009 and since the explanation submitted by the petitioner was not found
satisfactory by the respondent, a domestic enquiry was ordered to be conducted and accordingly
Mr. K. M. Tripathi, Advocate was appointed as an enquiry officer to enquire into the charges
leveled against them in respect of joint chargesheet. After the conclusion of enquiry, the enquiry
officer had submitted his report dated 5.2.2010, Ex. RW-1/B. On the receipt of the enquiry report
by the enquiry officer and after the satisfaction of the respondent that the charges leveled against
the petitioner and other co-workers stood proved in the enquiry, the respondent concurred with the
findings of the enquiry officer, as such the copy of the enquiry report along-with show cause notice
was issued to the petitioner and other co-workers to the proposed punishment of dismissal and
thereafter the petitioner along-with his co-workers were dismissed from the employment of the
respondent company vide letter dated 27.3.2010. However, vide order dated 2.12.2015, this Court
had set aside and quashed the enquiry conducted by the enquiry officer being violative of principles
of natural justice and the respondent was afforded opportunity to lead evidence on merits in order
to prove the misconduct as alleged in the chargesheet dated 5.9.2009 against the petitioner. At this
stage, it would be pertinent to reproduce the joint chargesheet dated 5.9.2009 Ex. R-13 issued
against the petitioner and other workers namely Mohan Lal, Surender Pal, Rakesh Kumar, Vikram,
Nirmal Kumar, Ram Chand, Ms. Surjit Kumari, Sandeep Kumar and Prithi Chand with respect to
the alleged misconduct which is in Hindi and the same reads as under:

"M W IR & & T AR -1 f&A® 21-8—2009 HI 47T GAAT Tah A1 fHerdr qen
T T BB T 3 g9l D B A AT MR ShaR & AP Bl | B Ael B fear
e forv ysga! = Aifed ff I fhar {6 g T & A8 a1 a9 J8 B YR RS9
AR B IdT B JAPNT e} & |

faies 24—8—2000 T Yeerdl 4 da- ghg =N & rael 9iffg o3 Afed ge W)
ST AT |

MY I f&ATdH 25—8—2009 P FdB Bde!l & AR AR WRR] AUT BRI WA W e
Ugd | 3T AN - B Wl BIShR A [T # SIHR S WDI DI BMH T B & [T IHATIT
Ud ISHTT| AT AR =1 AUAT SR YH A8l (HAT| AT AR & SHAM Ud A q 3
SWDI 7 AT AN B IF[ATS ¥, bl b 3fax BB (€941 o1 AT UG IRBILT gSdlel D |
USEHT B GRT AU AN DI FHSIAT AT b 3T ART ST DI AT Td IRSBIL seard &
fog 9 SHERl SR Tedrd TG PR B W U9 IR Fifh $99 STaT B |l JHAM 8l
el & | Ui @I a7fefe BTeld Ugel W WRIG © Wfh MY AN 7 YdeIdhl Pl Byl qel AT
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3R 3mu Y 9 T Bad HE B DI BT dfed SHAR B DI BT A B A B AT
QISR & 918 3T AR o I APl & AT BIAUE DI S bl H d97 AT IR ATA (SeAra™y
P foIU & ST @ & 3R 31U @ ¥ QIR AT had! I 918x Fel o fear dom gqay <) fb o
W AT IIER ABR ST 9@ 81 R drs < | I BT S0+ UTell FHAT 89 @ 918 31mg 41
Hagl IC & YN 3eX Bl gaCo Bl U R HET & MU dNT hag! T8l o= < | Mg ARl &
Y Ud fdeawe 9 @I <@d gU Yfod gl TSl | Yfeld @ o @ da 3T AT Bael
e} T |

M AN & gRT Udh A1 s’ Ud Th I 8lax fadid 25-8—2009 &1 by 7w
SRR & ol Udegsdl o el U UF fadie 25—-8—2009 §RT w11 ¥ afda @x faar| ama
AT DI Frefae aTeel 36 26—8—2009 BT Fag N 8.30 ol hag! e W f&ar T | <fd
MY AN F 6aT MY Ug R o I AT X AT deIuR= fSefed 3meel &l e TR o
o | f&=ie 26—8—2009 HI MY I Falfdd siffl o e R AN sl &l |1 A% forr
TN gHBTIT b S B WR ST SHS 81 R drs AU S1g, f9a R |8 8106 Sl BRi
R STET Aed O d Y M9 R &1 gafpal o aofg | B W A8l |

Ueeh] §RT §HK gsdiel SIfAd & IR—4R FHST AT WR=] SHd dag[e 41 gedrall
SHE M T & IHAM T FSH R Fedlel FAT B SYC! W IURYT 81 gV 3R I
I W A W B % 59 a@ Feifad st &1 feted a2 forg smar 18 g8 R T8
S 3R BSdTel SR AT | A SN T b g [elfdd s1ffe 37 [gdR & A1 §9 3R
#HP | GRIERVN # ol 8U | MU AN 1 SWRIad o # g8 A1 gl <1 b 319 AT e
TE T <, S Al B W ST [ ARG SR T@d § 6 DA hae! A qeR Fderd
=

fedih 27—8—2009 BT TRIEIF HRIATS] & SRIF M9 ) Fefdd s1f@el 7 WReE drdare!
T B b AT, S B AABRI BT S AREE hRIde H R oF U 9, gHar o fh
I R ST | R A8 WM < Ud I M W dre & SRRf | e gEer gies
foramT &1 oY < TRy ot

MY AR & IHAM T ISHM A &6 25—-8—2009 P Ml Ul &SP gaTd W
RT 3R el 26—8—2009 W Wag! & dI8R EHR MU IMId Td IRGIE sedrd [aid
28—8—2009 % NI ¥ | M9 Il & SWRIGd BRI THR S GRIERYT 2| 3T &I 339 ©
b 37T 9 IRIT U5 & U & A4 A9 & 3far IR < & &l 7 34U & %G Jea-IcHD
PIRIATE! BT WY | 3R 37T &1 IR ARG 97 F Ui T8l gaim a1 Ig FHeM e b JATIap]
IRIY PR & TAT TGGAR BRIATET B SR |

ol & 3ifag fAueRr 9@ ueT fAdeT Jmeer g9 89T |-

17. Now, the question which arises for consideration before this Court is as to whether the
respondent has been able to prove the misconduct allegedly committed by the petitioner as per the
aforesaid chargesheet. The first charge against the petitioner is that on 21.8.2009, at about 3.00
P.M., the petitioner along-with the other co-workers named in the chargesheet stopped the workers
of the factory including the workers of the contractor from doing the work for which the
management had also issued the notice to the workers that they would not be entitled for the wages
for the period during which they had not worked on the principle of “no work no wage”. However,
to prove the aforesaid charge, except for the statements of RW-1, RW-2 and RW-3, no other cogent
and satisfactory evidence on record has been led by the respondent. Though, RW-1 has tendered in
evidence notice dated 21.8.2009, Ex. R-2 but no reliance can be placed upon the same because a
copy of the same has also been allegedly endorsed to the Labour Department but neither any record
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nor any witness from the Labour Department has been produced by the respondent in order to
prove that this notice was also sent to the Labour Department. RW-4, Labour Inspector, Baddi has
specifically deposed that record pertaining to conciliation and strike at Biogenetic Drugs was not
found in their office. The petitioner has specifically denied in cross-examination that on 21.8.2009
at 3.00 p.M. the workers have stopped the work on their instigation. Neither any independent
witness nor any worker of the factory or any worker of the contractor has been examined by the
management to prove the aforesaid charge against the petitioner. Therefore, in the absence of any
cogent and satisfactory evidence on record, the aforesaid charge has not been proved by the
respondent against the petitioner.

18. The second charge against the petitioner and other co-workers named in the
chargesheet is that on 25.8.2009, the petitioner along-with his associates named in the chargesheet
instigated all the workers of the factory including the workers of the contractor to go on strike as a
result of which all the workers went on illegal strike and also manhandled some of the workers and
threatened them with dire consequences as a result of which the Police had to be called. To prove
the aforesaid charge, the respondent had examined RW-1 to RW-3 but except for their bald
statements, no other evidence has been led by the respondent to prove the aforesaid charge against
the petitioner. Neither any independent witness nor any factory worker has been examined by the
respondent in order to prove the aforesaid charge against the petitioner. Moreover, no worker of the
contractor has been produced in the witness box. Though, the charge against the petitioner is that
due to the illegal strike, the police had to be called, however, no record from the Police Station has
been produced before this Court. RW-1 has admitted in cross-examination that they had not made
any complaint to the Police that the workers had stopped the ingress of the vehicles on 25.8.2009
into the factory. RW-1 also stated in cross-examination that a complaint was made to the Police,
however, for the reasons best known to the respondent neither any witness from the Police station
has been examined nor any record from the Police station has been produced. RW-1 has also
tendered in evidence complaint dated 25.8.2009 Ex. R-5 allegedly written to the SHO Police
Station Barotiwala for police protection, however, there is nothing on record as to what had
happened thereafter and what action had been taken by the Police on the aforesaid complaint Ex. R-
5. There is no evidence on record as to whether the Police had arrived at the factory and whether
Police protection had been given on the complaint Ex. R-5. Similarly, RW-1 has tendered in
evidence copy of complaint dated 25.8.2009 Ex. R-3 addressed to Labour Officer, Baddi regarding
the illegal strike but no record from the office of Labour Officer Baddi has been produced before
this Court. Therefore, in the absence of any record from the SHO Police Station Barotiwala and
Labour Officer Baddi, no reliance can be placed upon the complaints Ex. R-3 & Ex. R-5. Hence, in
the absence of any cogent and satisfactory evidence on record the aforesaid charge against the
petitioner has also not been proved.

19. The next charge against the petitioner is that on 25.8.2009, the petitioner and other
workers named in the chargesheet were suspended and on 26.8.2009 at 8.30 A.M. they refused to
receive the suspension order and thereafter the copy of the same was pasted on the factory gate and
on 26.8.2009 all the suspended workers have stopped the workers from doing the work. Further
charge against the petitioner is that on 27.8.2009, after the conclusion of the conciliation
proceedings the petitioner and other suspended workers had threatened the officials of the company
who had attended the conciliation proceedings for which a complaint was also made to the Police.
They have also been charged that due to their instigation, the workers of both the shifts remained
on illegal strike on 25.8.2009 and they continued their strike w.e.f. 26.8.2009 to 28.8.2009. To
prove the aforesaid charges, the respondent has examined RW-1 to RW-3, however, no cogent and
satisfactory evidence has been led by the respondent to prove the aforesaid charges leveled against
the petitioner and other workers named in the chargesheet. RW-1 stated in cross-examination that
the respondent had made the complaint Ex. R-8 to the Labour Officer, Baddi regarding the illegal
strike and also to the Labour Commissioner vide letter Ex. R-6, however, the respondent has failed
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to prove that the letter Ex. R-6 was sent to the Labour Commissioner. RW-1 admitted in cross-
examination that the letter Ex. R-6 might have been sent through registered post but the postal
receipt qua the same was not annexed. Though, RW-1 has stated that the letter Ex. R-8 was sent to
the Labour Officer by hand but admittedly there is no endorsement/receipt of Labour Officer on the
letter Ex. R-8. Therefore, in the absence of any satisfactory evidence on record, it cannot be said
that the letters Ex. R-6 and Ex. R-8 regarding the illegal strike were received by the Labour Officer
and Labour Commissioner respectively. Similarly, no witness from the Police Station Barotiwala
has been examined and no record of Police Station Barotiwala has been produced before this Court
in order to prove the letter Ex. R-7 written to the SHO Police Station Barotiwala regarding the
illegal strike of the workers. There is also nothing on record to show that what action has been
taken by the Police Station Barotiwala upon the letter Ex. R-7. RW-1 also admitted in cross-
examination that they have not made any complaint to the Police regarding the threat given by the
workers after the conciliation proceedings on 27.8.2009. Furthermore, RW-1 to RW-3 admitted in
their cross- examination that the management had not received any complaint from the contractor
regarding the stopping of work by the petitioner and other suspended workers. RW-2 also admitted
that the other workers have not made any complaint in writing that they had been stopped by the
petitioner for doing the work and to go on strike. Similarly, there is no evidence on record to
suggest that during the period of alleged strike there was no production in the factory. RW-1
admitted that the respondent had not annexed any record of “no production” in the factory on
21.8.2009 and from 25.8.2009 to 27.8.2009. Though, RW-1 to RW-3 stated in cross-examination
that they had deducted the wages of the workers for the period of strike but admittedly no record
has been produced by the respondent regarding the deduction of wages during the period of strike
and no record has been produced regarding the fact that the goods have not been delivered to the
dealers during the period of strike. Neither any independent witness nor any worker has been
examined to prove the aforesaid charge against the petitioner and other workers named in the
chargesheet. Even, the contractor was not produced in the witness box in order to prove that his
workers were stopped from doing the work by the petitioner and other workers named in the
chargesheet. RW-4, Labour Inspector, Baddi has specifically deposed that record pertaining to
conciliation and strike at Biogenetic Drugs was not found in their office. Therefore, in the absence
of any cogent and satisfactory evidence on record, the aforesaid charges against the petitioner and
other workers named in the chargesheet have not been proved. Hence, I have no hesitation in
holding that the respondent has failed to prove that due to the instigation of the petitioner and other
workers named in the chargesheet, the workers went on illegal strike from 25.8.2009 to 28.9.2009
and had threatened the officials of the company

20. Therefore, in view of my foregoing discussion, I have no hesitation in holding that the
respondent has failed to prove the misconduct against the petitioner as alleged in the chargesheet
dated 5.9.2009 Ex. R-13 issued by the respondent. Hence, the dismissal of the services of the
petitioner on the basis of the aforesaid chargesheet is illegal and unjustified. Accordingly, both
these issues are decided in favour of the petitioner and against the respondent.

Issue No. 3 :

21. Since, I have held under issues No.1 & 2 above that the dismissal of the services of the
petitioner by the respondent w.e.f. 27.3.2010 on the basis of chargesheet dated 5.9.2009 is illegal
and unjustified, hence, the petitioner is held entitled to reinstatement in service with seniority and
continuity.

22. Now, the question which arises for consideration, before this Court is as to whether the
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the
Hon'ble Supreme Court has held that once the order of termination of services of an employee is
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an
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employee to get reinstated does not necessarily result in payment of full or partial back-wages,
which is independent of reinstatement. It has further been held by the Hon’ble Supreme
Court in 2010 (1) SLJ S.C 70, M/s Ritu Marbals Vs. Prabh akant Shukla that full back
wages cannot be granted mechanically, upon an order of termination be declared illegal. It is
further held that reinstatement must not be accompanied by payment of full back wages even for
the period when the workman remained out of service and contributed little or nothing to the
Industry.

23. Moreover, the petitioner was under an obligation to prove by leading cogent evidence
that he was not gainfully employed after the dismissal of his services. The initial burden is on the
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex
Court in (2005) 2 Supreme Court Cases 363 titled as Kendriya Vidyalaya Sangathan
and another Vs. S.C. Sharma that :

“16..cieeeennnnn, When, the question of determining the entitlement of a person to back-wages
is concerned, the employee has to show that he was not gainfully employed. The initial
burden is on him. After and if he places materials in that regard, the employer can bring on
record materials to rebut the claim.............. 7

24. In the present case there is no satisfactory evidence on record to suggest that the
petitioner was not gainfully employed after his dismissal. The petitioner has failed to discharge his
burden by placing any concrete material on record that he was not gainfully employed after his
dismissal. Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), I
have no hesitation in holding that the petitioner is not entitled to any back- wages. Accordingly,
issue No.3 is partly decided in favour of the petitioner and against the respondent.

RELIEF

As a sequel to my findings on the aforesaid issues, the claim of the petitioner succeeds and
is hereby allowed with the result the petitioner is ordered to be reinstated in service with seniority
and continuity but without back-wages. Consequently, the reference stands answered in favour of
the petitioner and against the respondent. Let a copy of this award be sent to the appropriate
government for publication in official gazette. File, after completion be consigned to records.

Announced in the open Court today on this 8th Day of May, 2018.

Sd/-

(SUSHIL KUKREJA),

Presiding Judge,

Industrial Tribunal-cam-Labour Court, Shimla.

IN THE COURT OF SHRI SUSHIL KUKREJA, PRESIDING JUDGE, H.P.
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Ref. No. 17 of 2017
Instituted on 9-1-2017
Decided on 2-5-2018

Prem Chand Bhardwaj s/o late Shri Vidya Dhar Bhardwaj, r/o Village Kalna, P.O. Singla,
Tehsil Rampur Bushehr, District Shimla, H.P. ..Petitioner.
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VS.
1. The Conservator of Forests, Circle Rampur District Shimla, H.P.

2. The Divisional Forest Officer CAT Plan, Division Nichar at Rampur, Tehsil Rampur,
District Shimla, H.P. ..Respondents.

Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner : Shri Rajinder Sharma, Advocate
For respondents : ~ Shri Mahinder Singh, ADA

AWARD
The reference for adjudication, sent by the appropriate government, is as under :—

“Whether time to time termination of services of Shri Prem Chand Bhardwaj s/o Late
Shri Vidya Dhar Bhardwaj, Village Kalna, P.O. Singla, Tehsil Rampur, Distt. Shimla,
H.P. from the year 1990 to 2002 and 01.7.2012 to 21.6.2013 by (i) The Conservator of
Forests, Circle Rampur Bushehar, Distt. Shimla, H.P. (ii) The Divisional Forest
Officer, CAT Plan Division, Nichar at Rampur Bushehr, Distt. Shimla, H.P. and
consequently not giving service benefits, as has been demanded vide demand notice
dated 04.05.2015 (copy enclosed), is legal and justified? If not, what amount of back
wages, seniority, past service benefits and compensation the above ex-worker is
entitled to from the above employer?”

2. Briefly, the case of the petitioner is that initially w.e.f. 1.1.1987, he was engaged as
driver on daily waged basis in the Forest Circle Rampur and continued to work as such till
30.5.1990 on which date his services were orally terminated by the respondents and thereafter he
was not re-engaged despite his various personal visits and requests whereas number of other junior
persons were retained in service. It is further stated that on 20.3.2002, the respondent department
engaged the services of the petitioner on daily waged basis as Driver in CAT Plan, Forest Division
Nichar Rampur at Rampur and he had worked for seven months and thereafter the respondent
department had signed the contract on 1.11.2002 with the petitioner and he worked as driver in
CAT plan without any break till 30.6.2012 on which date his services were again ordered to be
terminated without assigning any reason and thereafter the petitioner kept on regularly visiting the
offices of the respondents and ultimately on 20.6.2013, he was again allowed to perform his duties
as driver in CAT Plan Forest Division Nichar and since then the petitioner has been regularly
discharging his duties with sincerity and to the entire satisfaction of his superiors. It is also stated
that juniors to the petitioner namely S/Shri Lachmi nand, Ramesh Chand, Nand Lal, Bhim Singh,
Harbans Singh, Bhola Ram and Ranbir Singh are retained as drivers and their services have been
regularized as drivers with all consequential benefits but the petitioner was singled out for
discriminatory treatment. That the termination of the services of the petitioner time and again is in
gross violation of the provisions of sections 25- F, 25-G and 25-H of the Industrial Disputes Act,
1947 (hereinafter referred as to Act). That the petitioner is serving with the respondent department
from the last 27 years except certain artificial and fictional breaks effected by the authorities of the
respondent department intentionally in his service. That since the petitioner was enaged as driver
on daily waged basis w.e.f. 1.1.1987, hence, he is entitled for regularization of his services after
completion of 10 years of service. Against this back-drop it has been prayed that the respondents be
directed to treat the petitioner in continuous service as driver on daily waged basis w.e.f. 1.1.1987
to till date and the breaks effected in the service of the petitioner from time to time be condoned
and further the respondents be directed to grant all service benefits to the petitioner. It is further
prayed that the respondents be directed to regularize the services of the petitioner on completion of
his 10 years of service.
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3. By filing reply, the respondents contested the claim of the petitioner wherein
preliminary objections have been taken that the petitioner was initially engaged as driver on daily
wage basis in the forest circle Rampur w.e.f. 1.1.1987 to 30.5.1990 and worked for 880 days in
various spells and the petitioner had left the work at his own, that the petitioner was engaged in the
CAT Plan Division Nichhar w.e.f. 22.4.2002 to 31.10.2002 and worked for 177 days in various
spells and thereafter the petitioner was engaged as driver on contract w.e.f- 1.11.2002 to 30.6.2012
in Upper Satluj Valley Watershed Development Society Rampur which society was closed vide
letter dated 5.5.2012 and the services of the staff engaged in this Society including the petitioner
were terminated w.e.f. 30.6.2012 and that the petitioner had been re- engaged under HP State
Compensatory Afforestation Fund Management & Planning Authority on contract basis w.e.f.
22.5.2013 and is presently working in the same capacity. On merits, it has been denied that the
respondents had given artificial and fictional breaks intentionally in the service of the petitioner.
That the petitioner had not completed requisite 10 years of continuous service as on 1.1.1997,
hence, he is not entitled for regularization. It is denied that the juniors to the petitioner are still
working with the respondents. The respondents prayed for the dismissal of the claim petition.

4. By filing rejoinder the petitioner has reiterated the allegations made in the claim
petition by denying those of the respondents.

5. On the pleadings of the parties, the following issues were framed on 10.10.2017.
(1) Whether time to time termination of the services of the petitioner by the

respondents from the year, 1990 to 2002 and 1.7.2012 to 21.6.2013 without
complying with the provisions of the Industrial Disputes Act, 1947 is illegal and

unjustified? ..OPP.
(2) If issue No.l is proved in affirmative, to what relief of service benefits the

petitioner is entitled? ..OPP.
(3) Whether the petition is not maintainable as alleged? ..OPR.
(4) Relief.

6. I have heard the learned counsel for the parties and have also gone through the record
of the case.

7.  For the reasons to be recorded hereinafter while discussing issues for determination my
findings on the aforesaid issues are as under.

Issue No.1 : No
Issue No. 2 : Becomes redundant
Issue No. 3 : No

Relief : Reference answered in favour of the respondents and against the petitioner
per operative part of award.

REASONS FOR FINDINGS
Issues No. 1:

8. To prove issue No.1, the petitioner stepped into the witness box as PW-1 and tendered
in evidence his affidavit Ex. PW-1/A wherein he reiterated almost all the averments as stated in the
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claim petition. In cross-examination, he admitted that at present he is working as a driver with the
respondent department at Rampur Bushehr. He further admitted that he had worked as a daily
wager from the year, 1987 to 1990. He denied that he had worked for 240 days only in the year,
1990. He admitted that the department had not engaged any worker after the year, 2012. He denied
that Lachmi Nand, Ramesh Chand, Nand Lal, Bhim Singh, Harbans Singh, Bhola Ram etc., were
engaged prior to him in the department and they have been working continuously with the
department as such they have been regularized. He further denied that he had abandoned the job at
his own after the year, 1990. He admitted that no appointment letter had been issued by the
department. He denied that he had not completed 10 years of continuous service.

9. PW-2 Shri Kam Raj, Junior Assistant in the office of DFO CAT Plan Rampur has
tendered in evidence the mandays chart of petitioner Ex. PW-2/A. He also tendered in evidence the
copies of bills pertaining to petitioner Ex. PW-2/B-1 to Ex. PW-2/B-7 and deposed that the
information under RTI Act Ex. PW-2/C has been issued by their office which is correct. In cross-
examination, he admitted that the above mentioned record has neither been prepared by him nor the
same has been prepared at his instance.

10. On the other hand, the respondents have examined Shri Chander Bhushan, DFO CAT
Plan Division Nichar as RW-1 who tendered in evidence his affidavit Ex. RW-1/A wherein he
reiterated almost all the averments as made in the reply. He also tendered in evidence the copy of
notification dated 23.10.2002 Ex. RW-1/B, copy of notification dated 5.5.2012 Ex. RW-1/C, office
order dated 21.5.2013 Ex. RW-1/D, copy of contract agreement dated 1.11.2009 Ex. RW-1/E and
copy of agreement dated 28.5.2016 Ex. RW-1/F. In cross-examination he admitted that the
petitioner had been engaged as daily wage driver w.e.f. 1.1.1987 till 30.5.1990 and thereafter he
was re-engaged as daily wage driver in the year, 2002. He further admitted that the petitioner is still
working with the department on contract basis. He denied that the petitioner was given fictional
breaks after the year, 1990. He admitted that no notice was issued to the petitioner for resumption
of his duties. He further admitted that their department had engaged new drivers after the year,
1990. He expressed his ignorance that S/Shri Lachmmi Nand, Ramesh Chand, Nand Lal, Bhim
Singh, Harbans Singh, Bhola Ram and Ranbir Singh were engaged after the year, 1990. He denied
that the contract was executed with the petitioner in order to frustrate his seniority.

11. T have closely scrutinized the entire evidence, on record, and from the closer scrutiny
thereof, it has become clear that the petitioner was initially engaged as a driver on daily wages basis
in the Forest Circle, Rampur w.e.f. 1.1.1987 and he continued to work as such till 30.5.1990.
Thereafter, he was engaged in the Catchment Area Treatment Plan (CAT) Plan Division Nichar
w.e.f- 22.4.2002 to 31.10.2002. It is also clear from the record that with the constitution of Upper
Satluj Valley Watershed Development Society Rampur, vide Government Notification Ex. RW-
1/B, the petitioner was engaged on contract basis with the said society w.e.f. 1.11.2002. The
respondents had also placed on record one of the contracts executed between the petitioner and the
aforesaid society dated 1.11.2009 Ex. RW-1/E. The aforesaid society was ordered to be closed
w.e.f.- 30.6.2012 vide notification Ex. RW-1/C, and the services of the staff engaged in the said
society including the petitioner were terminated w.e.f. 30.6.2012. The perusal of the contract dated
1.11.2009 Ex. RW-1/E shows that the contract was for a limited period and for a specific purpose
as per clause-VIII and it has been specifically stated therein that the contract will in no way give the
petitioner any right or claim for regular employment. Thereafter, the petitioner had been re-engaged
under HP State Compensatory Afforestation Fund Management & Planning Authority (CAMPA)
on contract basis w.e.f. 22.5.2013 vide office order Ex. RW-1/D and he is working as a driver on
contract basis till date. The petitioner had also signed one of the contracts dated 28.5.2016 Ex. RW-
1/F. Hence, from the perusal of the record, it stands duly proved that initially the petitioner was
engaged as a driver on daily wages basis w.e.f. 21.11.1987 till 30.5.1990 as per mandays chart Ex.
PW-2/A. The case of the respondents is that after 30.5.1990, the petitioner had left the work at this
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own and never approached the respondents for re-engagement whereas the case of the petitioner is
that his services were terminated orally and he was not re-engaged despite his various personal
visits and requests. However, except for his bald statement, there is no other evidence on record to
suggest that after 30.5.1990, the petitioner kept on visiting and requesting the respondents to re-
engage him. There is no material on record to suggest as to what steps were immediately taken by
the petitioner after his alleged termination. The perusal of the reference shows that the petitioner
had raised the demand notice on 4.5.2015 i.e. after more than 25 years from the date of his alleged
termination w.e.f. 30.5.1990. The petitioner has failed to explain as to why he remained silent for a
period of about 25 years in raising the demand notice. There is no evidence on record to suggest
that the petitioner had ever visited the office of the respondents for his re-engagement. Neither any
letter nor any representation has been placed on record by the petitioner to prove that he had been
requesting the respondents for his re-engagement. Rather, from the evidence by way of affidavit
Ex. PW-1/A filed by the petitioner himself, it has become clear that on 20.3.2002, his services have
been re-engaged as driver in CAT Plan and he had worked only for seven months. It is also clear
that thereafter he was engaged on contract basis by Upper Satluj Valley Watershed Development
Society, Rampur and he worked there without any break till 30.6.2012. The petitioner has failed to
explain as to why he has not raised the demand notice immediately after his alleged termination on
30.5.1990 and why he accepted the contractual appointment w.e.f. 1.11.2002 with Upper Satluj
Valley Watershed Development Society, Rampur and why he had further accepted his re-
engagement under HP State Compensatory Afforestation Fund Management and Planning
Authority (CAMPA) on contract basis w.e.f. 21.5.2013 till date without immediately raising any
industrial dispute after his alleged termination w.e.f. 30.5.1990. Therefore, such conduct on the part
of the petitioner gave rise to the inference that he intended to abandon the job voluntarily after
30.5.1990 and his case would not fall within the definition of retrenchment as such there is no
question of violation of any provisions of the Act. In Nagar Parishad Bilaspur Vs. Bone Ram
reported in 2005 (1) Shim. LC 79, our own Hon'ble High Court has held that where the conduct
of the workman is such that he had abandoned his job, his services would stand automatically
terminated in law. The relevant extract of the aforesaid judgment reads as under:

“10......... In this background, the only inference which can be drawn from the
conduct of the workman is that he abandoned his job and his services stood
automatically terminated in law. Such an automatic termination of services, caused by
workman himself and not by the Employer, would not fall within the definition of
retrenchment”.

12. Furthermore, It has been held by the Hon’ble Apex Court in (2013) 10 Supreme
Court Cases 253 titled as Vijay S. Sathaye Vs. Indian Airlines Limited and Ors. that absence
from duty in the beginning may be a mis-conduct but when absence is for a long period, it may
amount to voluntary abandonment of service. The relevant paras 12 to 14 are reproduced as
under:—

“12. Tt is a settled law that an employee cannot be termed as a slave, he has a right to
abandon the service any time voluntarily by submitting his resignation and alternatively, not
joining the duty and remaining absent for long. Absence from duty in the beginning may be
a misconduct but when absence is for a very long period, it may amount to voluntarily
abandonment of service and in that eventuality, the bonds of service come to an end
automatically without requiring any order to be passed by the employer.”

“13. In Jeewanlal (1929) Ltd., Calcutta v. Its Workmen, this Court held as under (AIR p.
1570 para 6):

...... there would be the class of cases where long unauthorized absence may reasonably
give rise to an inference that such service is intended to be abandoned by the employee.”
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(See also: Shahoodul Haque v. The Registrar, Co-operative Societies,

“14. For the purpose of termination, there has to be positive action on the part of the
employer while abandonment of service is a consequence of unilateral action on behalf of
the employee and the employer has no role in it. Such an act cannot be termed as
“retrenchment” from service. (See: State of Haryana v. Om Prakash)”.

Therefore, in view of the above cited rulings and having regard to the overwhelming
evidence on record, it cannot be said that the services of the petitioner were terminated by
the respondents w.e.f. 30.5.1990 rather he himself had abandoned the job.

13. Moreover, since the petitioner had been engaged on contract basis w.e.f. 1.11.2002 till
30.6.2012 under the Upper Satluj Valley Watershed Development society, Rampur and thereafter
he had been re-engaged under the HP State Compensatory Afforestation Fund Management &
Planning Authority (CAMPA) on contract basis w.e.f. 21.5.2013, the termination of the services of
the petitioner does not fall under the definition of retrenchment in view of the exception contained
in clause (bb) of section 2(00) of the Act. In 2006 LLR 1233 SC in case titled as Vidya Vardhaka
Sangha & Anr. V. Y.D Deshpande &Ors., it has been held that .—

“The appointment made on probation/ad-hoc basis for a specific period of time comes to
an end by efflux of time and the person on such post can have no right to continue on the
post. When after having accepted the terms and conditions stipulated in the appointment
letter and allowed, the period for which they were appointed has been elapsed by efflux of
time, they cannot be permitted to challenge the validity of their termination.

It was also held in (2006) 6 SCC 221, case titled as Reserve Bank of India V. Gopinath
Sharma & Anr. that workman not appointed to any regular post but engaged on the basis of
need of work on day to day basis, had no right to the post.

In 2006 (2) SCC 794 in case titled as Haryana State Agricultural Marketing
Board V. Subhash Chand & Anr. the Hon’ble Supreme Court has held as under:

“l11. The question as to whether Chapter V-A of the Act will apply or not would be
dependent on the issue as to whether an order of retrenchment comes within the
purview of Section 2 (00) (bb) of the Act or not. If the termination of service in view of
the exception contained in clauses (bb) of Section 2(00) of the Act is not a
'retrenchment’, the question of applicability of Chapter V-A thereof would not arise.

12. Central Bank of India Vs. S. Stayam whereupon reliance was placed by Mr. Singh,
is itself an authority for the proposition that the definition of 'retrenchment' as
contained in the said provision is wide. Once it is held that having regard to the nature
of termination of services it would not come within the purview of the said definition,
the question of applicability of Section 25-G of the Act does not arise.”

14. Thus, on the basis of the above cited rulings and also having regard to the entire
evidence on record, it can safely be concluded that w.e.f. 1.11.2002, the petitioner had been
engaged on contract basis, who was not retrenched w.e.f. 30.6.2012, within the meaning of section
2(00) of the Industrial Disputes Act, 1947 and that his case falls within the exception as prescribed
under section 2(00)(bb) of the Act, hence, no protection of sections 25-F, 25-G and 25-H is
available to the petitioner. Moreover, the perusal of the record shows that the petitioner is still
working on contract basis with HP State Compensatory Afforestation Fund Management &
Planning Authority (CAMPA) w.e.f 21.5.2013 till date.
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15. Therefore, in view of my aforesaid observations, since the petitioner had initially
abandoned the job after 30.5.1990 and thereafter he was engaged on contract basis from time to
time by accepting the terms and conditions stipulated in the contract, it cannot be said that time to
time termination of the services of the petitioner by the respondents from the year, 1990 to 2002
and from 1.7.2012 to 21.6.2013 without complying with the provisions of the Act is illegal and
unjustified. Consequently, the petitioner fails to prove this issue which is answered in favour of the
respondents and against the petitioner.

Issue No. 2:

16. Since, the petitioner has failed to prove issue No.1, this issue becomes redundant.
Issue No. 3:

17. In support of this issue, no evidence has been led by the respondents. However, the
petitioner has filed this claim petition pursuant to the reference made by the appropriate
government to this Court for adjudication and I find nothing wrong with this petition which is

perfectly maintainable. Accordingly, this issue is decided in favour of the petitioner and against the
respondents.

RELIEF

As a sequel to my above discussion and findings on issue No.l to 3, the claim of the
petitioner fails and is hereby dismissed with the result the reference is answered against the
petitioner and in favour of respondents. Let a copy of this award be sent to the appropriate

government for publication in official gazette. File, after completion, be consigned to records.

Announced in the open Court today on this 2nd Day of May, 2018.

Sd/-
(SUSHIL KUKREJA),

Presiding Judge,
Industrial Tribunal-cum-Labour Court, Shimla.

IN THE COURT OF SHRI SUSHIL KUKREJA, PRESIDING JUDGE, H.P.
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Ref. No. 13 of 2011
Instituted on 2-5-2011
Decided on 8-5-2018

Vikram s/o Shri Rattan Chand, r/o Village Chattipura, P.O. Barotiwala, Tehsil Baddi,
District Solan, H.P. ..Petitioner.

Vs.

M/s Biogenetic Drugs Pvt. Ltd., Village Jharmajri, Baddi, District Solan, HP through its
Managing Director ..Respondent.
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Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner : Shri R.K. Khidtta, Advocate
For respondent :  Shri Rajiv Sharma, Advocate

AWARD
The reference for adjudication, sent by the appropriate government, is as under :—

“Whether the dismissal of the services of Shri Vikram s/o Shri Rattan Chand,
Operator, by the Managing Director, M/s Biogenetic Drugs Private Limited, Village
Jharmazri, Baddi, District Solan, H.P. w.e.f. 27.3.2010 after serving charge sheet and
after holding enquiry is legal and justified? If not, to what back wages, service benefits
and relief the above named operator is entitled to from the concerned management?”

2. Briefly the case of the petitioner is that he was engaged by the respondent company
w.e.f. 13.6.2005 and worked as such till 27.3.2010 continuously. His services had been terminated
on 27.3.2010 without assigning any reason and without complying with the mandatory provisions
of the Industrial Disputes Act, 1947 (hereinafter referred to as Act). On 25.8.2009, the respondent
company asked the petitioner and other workers to leave the factory and did not allow them to work
in the factory and only the workmen employed through contractor had been allowed to work. On
26.8.2009, the petitioner along-with other workers came to the factory for work but the security
officer stopped them to enter the factory and the gate of the factory was closed. The suspension
order of the petitioner and other workers had already been pasted on the factory gate. On 26.8.2009,
when the company had not allowed the petitioner and other workers to enter the factory, they made
a joint complaint to the Labour Officer, Baddi upon which Labour Inspector came in the factory
and made the inspection and summoned the respondent to his office for conciliation on 27.8.2009
on which date one official of the respondent handed over the letter of the company to the Labour
Inspector. On 28.9.2009, on the intervention of the Labour Inspector all other workers except the
suspended workers including petitioner were allowed by the respondent company to work. It is
further asserted that on 5.9.2009, the petitioner received the joint chargesheet from the respondent
which was replied by him and thereafter the enquiry was conducted which was not fair and on the
report of enquiry officer, the petitioner was asked to file the comments to the show cause and after
receiving the reply of the petitioner, his services had been terminated. The petitioner never
instigated any worker to go on strike and did not cause the loss to the company in any manner. The
enquiry officer right from very beginning started favouring the respondent, who used to right down
the things which favoured the company. The petitioner also gave in writing against the enquiry
officer but the same was not accepted. The enquiry officer had not allowed the petitioner to lead his
evidence. The enquiry officer had not conducted the enquiry in fair manner and had also not
followed the principle of natural justice. The termination of the petitioner is illegal and violative of
the provisions of the Industrial Disputes Act, 1947.

3. By filing reply, the respondent averred that on 21.8.2009, the petitioner along-with
other workers stopped work at about 3.00 p.M. and had not allowed anyone to perform duty. On
25.8.2009, the petitioner along-with other leading workers entered the factory and went to different
departments and instigated other workmen to stop their work and resort to strike and as such the
petitioner along-with other leading workmen who committed grave misconducts were suspended
from duty vide letter dated 25.8.2009. On 26.8.2009, the suspension order was given to the
petitioner and seven other employees, who refused to accept the same and the same were sent
through post and copies were affixed on the main gate of the factory. It is further stated that the
petitioner along-with other workmen committed grave misconduct for which they were suspended
from the duty and a joint chargesheet dated 5.9.2009 was issued to them and when the reply filed
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by the petitioner was not found satisfactory, the management decided to hold domestic enquiry in
to the matter and constituted the enquiry jointly vide letter dated 14.9.2009. Shri Krishna Mohan
Tripathi was appointed as an enquiry officer who conducted the enquiry. The enquiry officer was
independent and impartial person who conducted the enquiry in fair and proper manner by
following the principles of natural justice. The show cause notice was sent to the petitioner against
proposed punishment of dismissal along-with the enquiry report and thereafter the petitioner was
dismissed from the employment vide letter dated 27.3.2010. Since, all the charges leveled against
the petitioner, stood proved, his services had been terminated.

4. By filing rejoinder, the petitioner reaffirmed his allegations by denying those of the
respondent. Vide order dated 20.7.2013, this Court framed the following preliminary issues:

(1) Whether the domestic enquiry conducted against the petitioner is unfair and
violative of the principles of natural justice as alleged? ..OPP.

5. Thereafter, vide order dated 2.12.2015, this Court decided the preliminary issue in
favour of the petitioner and against the respondent by holding as under:

“In view of my foregoing findings on preliminary issue, the enquiry conducted by the
enquiry officer vide Ex. RW-1/B, is violative of principle of natural justice, hence, is
hereby set aside and quashed.

6. Since, the preliminary issue was answered against the respondent, hence, on the basis
of pleadings of the parties, the following issues were framed by this Court on 2.12.2015 and the
respondent was afforded opportunity to lead evidence on merits in order to prove the alleged
misconduct of the petitioner.

(1) Whether the petitioner has committed the misconduct as alleged in the

chargesheet dated 5.9.2009 issued by the respondent? ..OPR.
(2) If issue No.l is proved in affirmative, whether the dismissal of the petitioner is

legal and justified? ..OPR.
(3) If issue No.l is not proved in affirmative, then to what service benefits the

petitioner is entitled to? ..OPP.
(4) Relief.

7. 1 have heard the learned counsel for the parties and have also gone through the record
of the case.

8.  For the reasons to be recorded hereinafter while discussing issues for determination my
findings on the aforesaid issues are as under :—

Issue No.1: No
Issue No. 2 : No

Issue No. 3 : Entitled to reinstatement in service with seniority and continuity but
without back wages.

Relief': Reference answered in favour of the petitioner and against the respondent
per operative part of award.
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REASONS FOR FINDINGS

Issues No. 1 & 2:

9. Being interlinked and correlated both these issues are taken up together for discussion
and decision.

10. In order to prove issue No.l1, the respondent has examined four RWs. Shri Bal Mohan
Sharma HR/Admn. Manager appeared into the witness box as RW-1 and tendered in evidence his
affidavit Ex. RW-1/A wherein he reiterated almost all the averments as made in the reply. He also
tendered in evidence notice dated 10.8.2009 Ex. R-1, notice dated 21.8.2009 Ex. R-2, letter to
Labour Officer Baddi, Ex. R-3, notice dated 25.8.2009 Ex. R-4, letter to SHO Ex. R-5, notice dated
28.8.2009 Ex. R-6, letter dated 27.8.2009 Ex. R-7, letter dated 28.8.2009 Ex. R-8, letter dated
29.8.2009 Ex. R-9, notice dated 21.2.2008 Ex. R-10, notice dated 22.2.2009 Ex. R-11, notice dated
23.2.2008 Ex. R-12, chargesheet dated 5.9.2009 Ex. R-13, settlement dated 3.3.2008 Ex. R-14 and
letter dated 29.8.2016 to S.P. Baddi Ex. R-15. In cross-examination, he admitted that the petitioner
was engaged as a helper and he worked continuously till the date of his termination. He further
admitted that the demand notice was raised by the workers in the year, 2009 for increase in the
wages. He denied that the workers had worked throughout the day on 21.8.2009. He admitted that
on 24.8.2009, the respondent had ordered the increase in the wages of the workers. He denied that
on 25.8.2009, all the workers were stopped by the respondent at the main gate of the factory. He
further denied that the workers never went on strike in the month of August, 2009. He admitted that
no show cause notice was issued to the petitioner prior to the issuance of suspension order dated
26.8.2009. He denied that the work and conduct of the petitioner remained always satisfactory. He
admitted that no chargesheet was issued to the petitioner nor any enquiry was held against him and
no action was taken against him for the incident dated 21.2.2008. He denied that all the workers
except the petitioner have been paid full salary for the month of August, 2009. He further denied
that regular workers were stopped by the respondent and contractual workers were allowed to work
in the month of August, 2009. He also denied that the petitioner had never instigated any worker to
go on strike. He admitted that the labour inspector visited the factory on 28.8.2009 and all the
workers except the chargesheeted workers including the petitioner were allowed to resume the
duties. He denied that false charges have been leveled against the petitioner to remove him from the
job illegally. He further denied that the petitioner had never indulged in any misconduct and illegal
activity. He admitted that the petitioner had completed 240 days in preceding twelve months.

11. Shri Arun Thakur, HR Officer stepped into the witness box as RW-2 and tendered in
evidence his affidavit Ex. RW-2/A wherein he also reiterated almost all the averment as made in
the reply. In cross-examination, he denied that the petitioner along-with other chargesheeted
workers were not addressing the workers on 21.8.2009 and have never raised any slogans in the
factory premises against the management. He denied that the workers had raised a demand to
increase their wages. He further denied that the workers never went on strike on 21 and 25 to
27.8.2009. He also denied that the petitioner and other chargesheeted workers have never instigated
any worker to go on strike. He denied that the respondent had stopped the workers at the main gate
of the factory from doing the work. He admitted that no chargesheet was issued to the petitioner nor
any enquiry was held against him and no action was taken against him for the incident dated
21.2.2008. He denied that all the workers except the petitioner have been paid full salary for the
month of August, 2009. He further denied that the Labour Inspector had visited the factory in the
month of August, 2009 and found the management at fault. He admitted that the petitioner and
other chargesheeted workers used to raise the demands of the workers before the management. He
denied that the petitioner had never indulged in any misconduct and illegal activity.
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12. RW-3 Shri Dalip Singh, Packing Manager also tendered in evidence his affidavit Ex.
RW-3/A wherein he reiterated almost all the averments as made in the reply. In cross-examination,
he stated similar facts as stated by RW-1 and RW-2 in their cross- examination.

13. Shri Surinder Singh Bisht, Labour Inspector, Baddi appeared into the witness box as
RW-4 to depose that he has not brought the summoned record as there is no such record found in
their office. He further stated that notice Ex. R-1 was signed by Shri Puran Chand Thakur, the then
Labour Inspector, Baddi. In cross-examination, he admitted that a file is maintained in their office
regarding the conciliation proceedings of any case. He further admitted that in the notice Ex. R-1, it
has not been requested to their office to initiate conciliation Proceedings.

14. On the other hand the petitioner examined Shri Harmeet Singh as PW-1, who deposed
that he had worked as an operator with the respondent from the year, 2006 till the year, 2010. He
further deposed that he was present in the factory on 21.8.2009 and the petitioner had never stopped
him or any other worker from doing the duty and on 24.8.2009, he was also present in the factory
and the petitioner had never misbehaved with any official on that day and had never used any foul
language against any of the official. He also stated that the petitioner and other office bearers of the
union used to espouse the cause of the workers before the management including the enhancement
of bonus and the services of the petitioner were terminated as he along-with other office bearers of
the union raised the demands of the workers. In cross- examination, he denied that on 10.8.2009, all
the workers have gathered outside the canteen and stopped the work with the demand to raise their
salary. He further denied that the petitioner along-with other workers namely Raghuvir, Mohan Lal,
Surjit Kumari, Surender Pal, Sandeep Kumar, Prithi Chand and Rakesh Kumar were leading and
instructing the other workers to go on illegal strike. He also denied that on 21.8.2009 at about 3.00
P.M., the workers have stopped the work at the instance of the petitioner and aforesaid workers. He
denied that on 23rd and 24™ August, 2009, the workers slowed down the production. He further
denied that the workers were not allowed to enter inside the factory by the petitioner and aforesaid
workers from 25.8.2009 to 28.8.2009.

15. The petitioner himself appeared into the witness box as PW-2 and tendered in evidence
his affidavit Ex. P-1. In cross-examination, he denied that on 21.2.2008, the workers went on the
strike. He further denied that no notice of strike was given to the management. He also
denied that on 21.2.2008, he along-with other workers namely Raghubir, Surender Pal, Sandeep
Kumar, Surjeet Kumari, Mohan Lal and Prithi Chand instigated the other workers to go on strike.
He denied that they had told the management if their wages were not increased then they will not
allow to run the factory. He admitted that prior to 21.2.2008, they have raised a demand charter on
which the Labour Inspector-cum-Conciliation Officer started the conciliation proceedings and the
said proceedings were pending on 21.2.2008. He denied that after 21.2.2008 a chargesheet was
issued to him and aforesaid workers and were suspended. He further denied that after the settlement
Ex. R-14 they were taken back in service and the chargesheet was dropped. He also denied that on
10.8.2009 at about 1.30 p.M., he along- with the aforesaid workers instigated all the workers to stop
the work. He denied that on 21.8.2009, at about 3.00 .M. the workers have stopped the production
on their instigation and thereafter the senior officials of the company had counseled them and told
them that their demands would be considered. He admitted that on 26.8.2009, he along-with
aforesaid workers were suspended and notice to this effect was affixed at the factory gate. He
denied that when the conciliation could not materialize on 27.8.2009, then they have threatened Bal
Mohan Sharma, Manager, HR with dire consequences out-side the office of Labour Inspector. He
further denied that on 28.8.2009, they had continued the illegal strike. He admitted that chargesheet
Ex. R-13 was issued to him. He denied that he was dismissed from service due to the charges
leveled in the chargesheet Ex. R-13.
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16. I have closely scrutinized the entire evidence on record and from the closer scrutiny
thereof, it has become clear that the petitioner along-with other workers were issued joint
chargesheet dated 5.9.2009 and since the explanation submitted by the petitioner was not found
satisfactory by the respondent, a domestic enquiry was ordered to be conducted and accordingly
Mr. K. M. Tripathi, Advocate was appointed as an enquiry officer to enquire into the charges
leveled against them in respect of joint chargesheet. After the conclusion of enquiry, the enquiry
officer had submitted his report dated 5.2.2010, Ex. RW-1/B. On the receipt of the enquiry report
by the enquiry officer and after the satisfaction of the respondent that the charges leveled against
the petitioner and other co-workers stood proved in the enquiry, the respondent concurred with the
findings of the enquiry officer, as such the copy of the enquiry report along-with show cause notice
was issued to the petitioner and other co-workers to the proposed punishment of dismissal and
thereafter the petitioner along-with his co-workers were dismissed from the employment of the
respondent company vide letter dated 27.3.2010. However, vide order dated 2.12.2015, this Court
had set aside and quashed the enquiry conducted by the enquiry officer being violative of principles
of natural justice and the respondent was afforded opportunity to lead evidence on merits in order
to prove the misconduct as alleged in the chargesheet dated 5.9.2009 against the petitioner. At this
stage, it would be pertinent to reproduce the joint chargesheet dated 5.9.2009 Ex. R-13 issued
against the petitioner and other workers namely Mohan Lal, Surender Pal, Rakesh Kumar, Vikram,
Nirmal Kumar, Ram Chand, Ms. Surjit Kumari, Sandeep Kumar and Prithi Chand with respect to
the alleged misconduct which is in Hindi and the same reads as under:

A W IR & P g ARl 1 A6 21—8—2009 BI G9T FAAT Ush A1 AR e
TP VT BB AT 3 Io1 I B AP QAT IR ShaR & AFdGI B W & 81 & faar
S forw ysgel = Aifed ff IRT fhar {6 g & “&e =81 a1 a9 F81” & IR R 89
Ay & I & BN T B |

fQsi 24—8—2009 I Udgdl 7 dav gig BINT & [F¥eT OIffd uF Al dle W
SITIT AT |

Mg |l &l 25-8—2009 P Ydg Hhag! & 3faR AR W= U7 BRI Wl W e
Ugd | 3T AN o B W BISHR A [T H SIHR S HbI DI B T B & [T IHATIT
T4 {SHIT| AT AR o1 U B Yo A8l fBAT| MU AR & IHAM UG IS I 31
SWDI 7 AT AN DI IF[ATS ¥, bl & &R BB (47T Fo1 AT Ud IRBIT gl D |
TdGPl & gRT AT AN BT FHIT TAT b M9 ART sIfAhl Bl ST d RSB ssared &
forT 1 IHAR 3R TSAIA FHIG PR B W Y9 AR Rifdh $99 IAGH BT 9l JHAH &l
T 2| Ufas™ @ fdfed BTad Ugel | WRIE ® olfde 31U NN« UdeIdhi & dHe-l dal Al
AR My WY 7 9 DA HAT & AABI BT dfod ShHaR B SHBI BT AT HH 8] B AT |
JUER & qI8 A AN I SHDI & A1 BIATUS DI Sl Hhae! H 91 AT JIR ATA TSetra™y
P foIU & ST W & 3R 31U @ ¥ OUR AT had! I 918x Fel o+ foar dom gqar &) fb o
Al AT IR TR SIRATT S &1 IR AIe S| M Pl (U1 UTell FHI 89 & 1] 39 T4
Hhagl IC & YN 3GY B gaco Bl U IR HET & MU dRT hag! T8l o= <3 | T aRl &
IY Ud fdeawe 9 @I <@d gU Yo g TSl | Yol @ o @ d] MU AT Bael 3
e} T |

AT AN & §RT Uh A1 Adddx Td Th T BIdx ol 25-8—2009 &I fhd
QIR & oIy gdgsdl =1 3MUal, 30+ U faId 25-8—2009 §RT BRI I Fefdd Hx |
AT BT FIda el faid 26—8—2009 BT Gag T 8.30 Iof hag e R AT T |
MY AN A 6dT MY Ug B o7 I AT B AT deIuRd fefed 3meel &l e W
fear | faTid 26—8—2009 @I 3Ma |1 FEfad sifdl 7 e R g 4@l &1 ft I®
AT THSHRT S ST HH W AN S &1 R die Ry A9, e dR 8 SH1e 1
R AT aed 9 A 9 AR B gafhal B aolg I Bl W Ael M|

%ﬂ
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y§erhl gIR1 AR BSdlell S1¥h ®I IR—IR AT TIT R §9d dracfa Il ssdrell
SHS M T & IHAM T FSH R Fedlel FATK B SYC! W IURYT 781 gV 3R I
I W A W B % 59 a& Feifad st &1 feted a2 forg smar a8 g8 R T8
ST iR BSarad ST 2T | T dART T Ush = (el s1f¥e i JgdR & A1 |9 AR
¥ W gRIERTN # forad gU | oMY A 5 IWIad o § I8 W) gqa! & & o AT S
B T <, S Al B W S [ ARG SR T@d § 6 D9 hae! | qeR Fherd
=

Qi 27—8—2009 P! WA HRIATE] & AR AT T FeAfdd sl 71 AR Hriare!
A B & G, SR B BRI DI Sl WREE HRIAE H 2 o M9, gwal & 6
IT ofeR JAMbH A 8% T8l S < Ud IFo! el W dre af ST | e gaar gierd
faamT @7 1 &1 T ol | A AN & SHEM T ISHH W AAIE 25-8—2009 P IMT UlferAl &
WP Fedlel W 2 IR QP 26—8—2009 H Hag! & d8R IEBR AU AT UG IRBIL
gedTel faeTis 28—8—2009 A% IR TG | g 1 & SURIGd H1d TR TSg GRIeRT 2| 3179
Pl AR & (P AT $9 ARMY UF B UM & A Q7T & ey IR < [ | 9 AU & [9%g
RIS BIIATE] Bl SQ | PR A HI IR EIRT 9 § UIay &1 g d Ig qHe
ST &b 3MUe! RIT WIBR 2 Tl TadR Hridre! &I SR |

T\l & 3ifad Auer da g fAofes smeer g9rdl B |

17. Now, the question which arises for consideration before this Court is as to whether the
respondent has been able to prove the misconduct allegedly committed by the petitioner as per the
aforesaid chargesheet. The first charge against the petitioner is that on 21.8.2009, at about 3.00
P.M., the petitioner along-with the other co-workers named in the chargesheet stopped the workers
of the factory including the workers of the contractor from doing the work for which the
management had also issued the notice to the workers that they would not be entitled for the wages
for the period during which they had not worked on the principle of “no work no wage”. However,
to prove the aforesaid charge, except for the statements of RW-1, RW-2 and RW-3, no other cogent
and satisfactory evidence on record has been led by the respondent. Though, RW-1 has tendered in
evidence notice dated 21.8.2009, Ex. R-2 but no reliance can be placed upon the same because a
copy of the same has also been allegedly endorsed to the Labour Department but neither any record
nor any witness from the Labour Department has been produced by the respondent in order to
prove that this notice was also sent to the Labour Department. RW-4, Labour Inspector, Baddi has
specifically deposed that record pertaining to conciliation and strike at Biogenetic Drugs was not
found in their office. The petitioner has specifically denied in cross-examination that on 21.8.2009
at 3.00 p.M. the workers have stopped the work on their instigation. Neither any independent
witness nor any worker of the factory or any worker of the contractor has been examined by the
management to prove the aforesaid charge against the petitioner. Therefore, in the absence of any
cogent and satisfactory evidence on record, the aforesaid charge has not been proved by the
respondent against the petitioner.

18. The second charge against the petitioner and other co-workers named in the
chargesheet is that on 25.8.2009, the petitioner along-with his associates named in the chargesheet
instigated all the workers of the factory including the workers of the contractor to go on strike as a
result of which all the workers went on illegal strike and also manhandled some of the workers and
threatened them with dire consequences as a result of which the Police had to be called. To prove
the aforesaid charge, the respondent had examined RW-1 to RW-3 but except for their bald
statements, no other evidence has been led by the respondent to prove the aforesaid charge against
the petitioner. Neither any independent witness nor any factory worker has been examined by the
respondent in order to prove the aforesaid charge against the petitioner. Moreover, no worker of the
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contractor has been produced in the witness box. Though, the charge against the petitioner is that
due to the illegal strike, the police had to be called, however, no record from the Police Station has
been produced before this Court. RW-1 has admitted in cross- examination that they had not made
any complaint to the Police that the workers had stopped the ingress of the vehicles on 25.8.2009
into the factory. RW-1 also stated in cross-examination that a complaint was made to the Police,
however, for the reasons best known to the respondent neither any witness from the Police station
has been examined nor any record from the Police station has been produced. RW-1 has also
tendered in evidence complaint dated 25.8.2009 Ex. R-5 allegedly written to the SHO Police
Station Barotiwala for police protection, however, there is nothing on record as to what had
happened thereafter and what action had been taken by the Police on the aforesaid complaint Ex. R-
5. There is no evidence on record as to whether the Police had arrived at the factory and whether
Police protection had been given on the complaint Ex. R-5. Similarly, RW-1 has tendered in
evidence copy of complaint dated 25.8.2009 Ex. R-3 addressed to Labour Officer, Baddi regarding
the illegal strike but no record from the office of Labour Officer Baddi has been produced before
this Court. Therefore, in the absence of any record from the SHO Police Station Barotiwala and
Labour Officer Baddi, no reliance can be placed upon the complaints Ex. R-3 & Ex. R-5. Hence, in
the absence of any cogent and satisfactory evidence on record the aforesaid charge against the
petitioner has also not been proved.

19. The next charge against the petitioner is that on 25.8.2009, the petitioner and other
workers named in the chargesheet were suspended and on 26.8.2009 at 8.30 A.M. they refused to
receive the suspension order and thereafter the copy of the same was pasted on the factory gate and
on 26.8.2009 all the suspended workers have stopped the workers from doing the work. Further
charge against the petitioner is that on 27.8.2009, after the conclusion of the conciliation
proceedings the petitioner and other suspended workers had threatened the officials of the company
who had attended the conciliation proceedings for which a complaint was also made to the Police.
They have also been charged that due to their instigation, the workers of both the shifts remained
on illegal strike on 25.8.2009 and they continued their strike w.e.f. 26.8.2009 to 28.8.2009. To
prove the aforesaid charges, the respondent has examined RW-1 to RW-3, however, no cogent and
satisfactory evidence has been led by the respondent to prove the aforesaid charges leveled against
the petitioner and other workers named in the chargesheet. RW-1 stated in cross-examination that
the respondent had made the complaint Ex. R-8 to the Labour Officer, Baddi regarding the illegal
strike and also to the Labour Commissioner vide letter Ex. R-6, however, the respondent has failed
to prove that the letter Ex. R-6 was sent to the Labour Commissioner. RW-1 admitted in cross-
examination that the letter Ex. R-6 might have been sent through registered post but the postal
receipt qua the same was not annexed. Though, RW-1 has stated that the letter Ex. R-8 was sent to
the Labour Officer by hand but admittedly there is no endorsement/receipt of Labour Officer on the
letter Ex. R-8. Therefore, in the absence of any satisfactory evidence on record, it cannot be said
that the letters Ex. R-6 and Ex. R-8 regarding the illegal strike were received by the Labour Officer
and Labour Commissioner respectively. Similarly, no witness from the Police Station Barotiwala
has been examined and no record of Police Station Barotiwala has been produced before this Court
in order to prove the letter Ex. R-7 written to the SHO Police Station Barotiwala regarding the
illegal strike of the workers. There is also nothing on record to show that what action has been
taken by the Police Station Barotiwala upon the letter Ex. R-7. RW-1 also admitted in cross-
examination that they have not made any complaint to the Police regarding the threat given by the
workers after the conciliation proceedings on 27.8.2009. Furthermore, RW-1 to RW-3 admitted in
their cross- examination that the management had not received any complaint from the contractor
regarding the stopping of work by the petitioner and other suspended workers. RW-2 also admitted
that the other workers have not made any complaint in writing that they had been stopped by the
petitioner for doing the work and to go on strike. Similarly, there is no evidence on record to
suggest that during the period of alleged strike there was no production in the factory. RW-1
admitted that the respondent had not annexed any record of “no production” in the factory on
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21.8.2009 and from 25.8.2009 to 27.8.2009. Though, RW-1 to RW-3 stated in cross-examination
that they had deducted the wages of the workers for the period of strike but admittedly no record
has been produced by the respondent regarding the deduction of wages during the period of strike
and no record has been produced regarding the fact that the goods have not been delivered to the
dealers during the period of strike. Neither any independent witness nor any worker has been
examined to prove the aforesaid charge against the petitioner and other workers named in the
chargesheet. Even, the contractor was not produced in the witness box in order to prove that his
workers were stopped from doing the work by the petitioner and other workers named in the
chargesheet. RW-4, Labour Inspector, Baddi has specifically deposed that record pertaining to
conciliation and strike at Biogenetic Drugs was not found in their office. Therefore, in the absence
of any cogent and satisfactory evidence on record, the aforesaid charges against the petitioner and
other workers named in the chargesheet have not been proved. Hence, I have no hesitation in
holding that the respondent has failed to prove that due to the instigation of the petitioner and other
workers named in the chargesheet, the workers went on illegal strike from 25.8.2009 to 28.9.2009
and had threatened the officials of the company

20. Therefore, in view of my foregoing discussion, I have no hesitation in holding that the
respondent has failed to prove the misconduct against the petitioner as alleged in the chargesheet
dated 5.9.2009 Ex. R-13 issued by the respondent. Hence, the dismissal of the services of the
petitioner on the basis of the aforesaid chargesheet is illegal and unjustified. Accordingly, both
these issues are decided in favour of the petitioner and against the respondent.

Issue No. 3 :

21. Since, I have held under issues No.1&2 above that the dismissal of the services of the
petitioner by the respondent w.e.f. 27.3.2010 on the basis of chargesheet dated 5.9.2009 is illegal
and unjustified, hence, the petitioner is held entitled to reinstatement in service with seniority and
continuity.

22. Now, the question which arises for consideration, before this Court is as to whether the
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the
Hon'ble Supreme Court has held that once the order of termination of services of an employee is
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an
employee to get reinstated does not necessarily result in payment of full or partial back-wages,
which is independent of reinstatement. It has further been held by the Hon’ble Supreme
Court in 2010 (1) SLJ S.C. 70, M/s Ritu Marbals Vs. Prab hak ant Shukla that full
back wages cannot be granted mechanically, upon an order of termination be declared illegal. It is
further held that reinstatement must not be accompanied by payment of full back wages even for
the period when the workman remained out of service and contributed little or nothing to the
Industry.

23. Moreover, the petitioner was under an obligation to prove by leading cogent evidence
that he was not gainfully employed after the dismissal of his services. The initial burden is on the
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex
Court in (2005) 2 Supreme ou rt Cases 363 titled as Kend riya Vidyalaya Sangathan
and another Vs. S.C. Sharma that :

“TOueeenennnn.... When, the question of determining the entitlement of a person to back-wages
is concerned, the employee has to show that he was not gainfully employed. The initial
burden is on him. After and if he places materials in that regard, the employer can bring on
record materials to rebut the claim.............. ”
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24. In the present case there is no satisfactory evidence on record to suggest that the
petitioner was not gainfully employed after his dismissal. The petitioner has failed to discharge his
burden by placing any concrete material on record that he was not gainfully employed after his
dismissal. Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), |
have no hesitation in holding that the petitioner is not entitled to any back- wages. Accordingly,
issue No.3 is partly decided in favour of the petitioner and against the respondent.

RELIEF

As a sequel to my findings on the aforesaid issues, the claim of the petitioner succeeds and
is hereby allowed with the result the petitioner is ordered to be reinstated in service with seniority
and continuity but without back-wages. Consequently, the reference stands answered in favour of
the petitioner and against the respondent. Let a copy of this award be sent to the appropriate
government for publication in official gazette. File, after completion be consigned to records.

Announced in the open Court today on this 8th Day of May, 2018.

Sd/-

(SUSHIL KUKREJA),

Presiding Judge,

Industrial Tribunal-cum-Labour Court, Shimla.

IN THE COURT OF SHRI SUSHIL KUKREJA, PRESIDING JUDGE, H.P.
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Ref No. 23 0f 2011
Instituted on 13-6-2011
Decided on 8-5-2018

Mohal Lal s/o Shri Ram Dass, r/o Village Kalu Jhanda, P.O. Mandhala, Tehsil Kasauli,
District solan, H.P. ..Petitioner.

Vs.

M/s Biogenetic Drugs Pvt. Ltd., Village Jharmajri, Baddi, District Solan, H.P. through its
Managing Director ..Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner : Shri R.K Khidtta, Advocate
For respondent : Shri Rajiv Sharma, Advocate
AWARD

The reference for adjudication, sent by the appropriate government, is as under :—

“Whether the dismissal of the services of Shri Mohan Lal s/o Shri Ram Dass, Helper
by the Managing Director, M/s Biogenetic Drugs Private Limited, Village Jharmazri,



RIST94, fEATae Ueel, 15 JTaeR, 2018 /23 3MMfRaH, 1940 5515

Baddi, District Solan, H.P. w.e.f. 27.3.2010 after serving charge sheet and after holding
enquiry is legal and justified? If not, to what back wages, service benefits and relief the
above named helper is entitled to from the concerned management?”

2. Briefly the case of the petitioner is that he was engaged by the respondent company
w.e.f. 28.6.2005 and worked as such till 27.3.2010 continuously. His services had been terminated
on 27.3.2010 without assigning any reason and without complying with the mandatory provisions
of the Industrial Disputes Act, 1947 (hereinafter referred to as Act). On 25.8.2009, the respondent
company asked the petitioner and other workers to leave the factory and did not allow them to work
in the factory and only the workmen employed through contractor had been allowed to work. On
26.8.2009, the petitioner along-with other workers came to the factory for work but the security
officer stopped them to enter the factory and the gate of the factory was closed. The suspension
order of the petitioner and other workers had already been pasted on the factory gate. On 26.8.2009,
when the company had not allowed the petitioner and other workers to enter the factory, they made
a joint complaint to the Labour Officer, Baddi upon which Labour Inspector came in the factory
and made the inspection and summoned the respondent to his office for conciliation on 27.8.2009
on which date one official of the respondent handed over the letter of the company to the Labour
Inspector. On 28.9.2009, on the intervention of the Labour Inspector all other workers except the
suspended workers including petitioner were allowed by the respondent company to work. It is
further asserted that on 5.9.2009, the petitioner received the joint chargesheet from the respondent
which was replied by him and thereafter the enquiry was conducted which was not fair and on the
report of enquiry officer, the petitioner was asked to file the comments to the show cause and after
receiving the reply of the petitioner, his services had been terminated. The petitioner never
instigated any worker to go on strike and did not cause the loss to the company in any manner. The
enquiry officer right from very beginning started favouring the respondent, who used to right down
the things which favoured the company. The petitioner also gave in writing against the enquiry
officer but the same was not accepted. The enquiry officer had not allowed the petitioner to lead his
evidence. The enquiry officer had not conducted the enquiry in fair manner and had also not
followed the principle of natural justice. The termination of the petitioner is illegal and violative of
the provisions of the Industrial Disputes Act, 1947.

3. By filing reply, the respondent averred that on 21.8.2009, the petitioner along-with
other workers stopped work at about 3.00 P.M. and had not allowed anyone to perform duty. On
25.8.2009, the petitioner along-with other leading workers entered the factory and went to different
departments and instigated other workmen to stop their work and resort to strike and as such the
petitioner along-with other leading workmen who committed grave misconducts were suspended
from duty vide letter dated 25.8.2009. On 26.8.2009, the suspension order was given to the
petitioner and seven other employees, who refused to accept the same and the same were sent
through post and copies were affixed on the main gate of the factory. It is further stated that the
petitioner along-with other workmen committed grave misconduct for which they were suspended
from the duty and a joint chargesheet dated 5.9.2009 was issued to them and when the reply filed
by the petitioner was not found satisfactory, the management decided to hold domestic enquiry in
to the matter and constituted the enquiry jointly vide letter dated 14.9.2009. Shri Krishna Mohan
Tripathi was appointed as an enquiry officer who conducted the enquiry. The enquiry officer was
independent and impartial person who conducted the enquiry in fair and proper manner by
following the principles of natural justice. The show cause notice was sent to the petitioner against
proposed punishment of dismissal along-with the enquiry report and thereafter the petitioner was
dismissed from the employment vide letter dated 27.3.2010. Since, all the charges leveled against
the petitioner, stood proved, his services had been terminated.

4. By filing rejoinder, the petitioner reaffirmed his allegations by denying those of the
respondent. Vide order dated 20.7.2013, this Court framed the following preliminary issues:
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15. Whether the domestic enquiry conducted against the petitioner is unfair and
violative of the principles of natural justice as alleged? ...OPP.

5. Thereafter, vide order dated 2.12.2015, this Court decided the preliminary issue in
favour of the petitioner and against the respondent by holding as under :—

“In view of my foregoing findings on preliminary issue, the enquiry conducted by the
enquiry officer vide Ex. RW-1/B, is violative of principle of natural justice, hence, is
hereby set aside and quashed.

6. Since, the preliminary issue was answered against the respondent, hence, on the basis
of pleadings of the parties, the following issues were framed by this Court on 2.12.2015 and the
respondent was afforded opportunity to lead evidence on merits in order to prove the alleged
misconduct of the petitioner :—

21. Whether the petitioner has committed the misconduct as alleged in the

chargesheet dated 5.9.2009 issued by the respondent? ...OPR.
22. If issue No.l is proved in affirmative, whether the dismissal of the petitioner is

legal and justified? ...OPR.
23. If issue No.l is not proved in affirmative, then to what service benefits the

petitioner is entitled to? ...OPP.
24. Relief.

7. I have heard the learned counsel for the parties and have also gone through the record
of the case.

8.  For the reasons to be recorded hereinafter while discussing issues for determination my
findings on the aforesaid issues are as under.

Issue No.1 : No
Issue No. 2 : No

Issue No. 3 : Entitled to reinstatement in service with seniority and continuity but
without back wages.

Relief': Reference answered in favour of the petitioner and against the respondent
per operative part of award.

REASONS FOR FINDINGS
Issues No.1 & 2:

9. Being interlinked and correlated both these issues are taken up together for discussion
and decision.

10. In order to prove issue No.1, the respondent has examined four RWs. Shri Bal Mohan
Sharma HR/Admn. Manager appeared into the witness box as RW-1 and tendered in evidence his
affidavit Ex. RW-1/A wherein he reiterated almost all the averments as made in the reply. He also
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tendered in evidence notice dated 10.8.2009 Ex. R-1, notice dated 21.8.2009 Ex. R-2, letter to
Labour Officer Baddi, Ex. R-3, notice dated 25.8.2009 Ex. R-4, letter to SHO Ex. R-5, notice dated
28.8.2009 Ex. R-6, letter dated 27.8.2009 Ex. R-7, letter dated 28.8.2009 Ex. R-8, letter dated
29.8.2009 Ex. R-9, notice dated 21.2.2008 Ex. R-10, notice dated 22.2.2009 Ex. R-11, notice dated
23.2.2008 Ex. R-12, chargesheet dated 5.9.2009 Ex. R-13, settlement dated 3.3.2008 Ex. R-14 and
letter dated 29.8.2016 to S.P Baddi Ex. R-15. In cross-examination, he admitted that the petitioner
was engaged as a helper and he worked continuously till the date of his termination. He further
admitted that the demand notice was raised by the workers in the year, 2009 for increase in the
wages. He denied that the workers had worked throughout the day on 21.8.2009. He admitted that
on 24.8.2009, the respondent had ordered the increase in the wages of the workers. He denied that
on 25.8.2009, all the workers were stopped by the respondent at the main gate of the factory. He
further denied that the workers never went on strike in the month of August, 2009. He admitted that
no show cause notice was issued to the petitioner prior to the issuance of suspension order dated
26.8.2009. He denied that the work and conduct of the petitioner remained always satisfactory. He
admitted that no chargesheet was issued to the petitioner nor any enquiry was held against him and
no action was taken against him for the incident dated 21.2.2008. He denied that all the workers
except the petitioner have been paid full salary for the month of August, 2009. He further denied
that regular workers were stopped by the respondent and contractual workers were allowed to work
in the month of August, 2009. He also denied that the petitioner had never instigated any worker to
go on strike. He admitted that the labour inspector visited the factory on 28.8.2009 and all the
workers except the chargesheeted workers including the petitioner were allowed to résumé the
duties. He denied that false charges have been leveled against the petitioner to remove him from the
job illegally. He further denied that the petitioner had never indulged in any misconduct and illegal
activity. He admitted that the petitioner had completed 240 days in preceding twelve months.

11. Shri Arun Thakur, HR Officer stepped into the witness box as RW-2 and tendered in
evidence his affidavit Ex. RW-2/A wherein he also reiterated almost all the averment as made in
the reply. In cross-examination, he denied that the petitioner along-with other chargesheeted
workers were not addressing the workers on 21.8.2009 and have never raised any slogans in the
factory premises against the management. He denied that the workers had raised a demand to
increase their wages. He further denied that the workers never went on strike on 21 and 25 to
27.8.2009. He also denied that the petitioner and other chargesheeted workers have never instigated
any worker to go on strike. He denied that the respondent had stopped the workers at the main gate
of the factory from doing the work. He admitted that no chargesheet was issued to the petitioner nor
any enquiry was held against him and no action was taken against him for the incident dated
21.2.2008. He denied that all the workers except the petitioner have been paid full salary for the
month of August, 2009. He further denied that the Labour Inspector had visited the factory in the
month of August, 2009 and found the management at fault. He admitted that the petitioner and
other chargesheeted workers used to raise the demands of the workers before the management. He
denied that the petitioner had never indulged in any misconduct and illegal activity.

12. RW-3 Shri Dalip Singh, Packing Manager also tendered in evidence his affidavit Ex.
RW-3/A wherein he reiterated almost all the averments as made in the reply. In cross-examination,
he stated similar facts as stated by RW-1 and RW-2 in their cross- examination.

13. Shri Surinder Singh Bisht, Labour Inspector, Baddi appeared into the witness box as
RW-4 to depose that he has not brought the summoned record as there is no such record found in
their office. He further stated that notice Ex. R-1 was signed by Shri Puran Chand Thakur, the then
Labour Inspector, Baddi. In cross-examination, he admitted that a file is maintained in their office
regarding the conciliation proceedings of any case. He further admitted that in the notice Ex. R-1, it
has not been requested to their office to initiate conciliation Proceedings.
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14. On the other hand the petitioner examined Shri Harmeet Singh as PW-1, who deposed
that he had worked as an operator with the respondent from the year, 2006 till the year, 2010. He
further deposed that he was present in the factory on 21.8.2009 and the petitioner had never stopped
him or any other worker from doing the duty and on 24.8.2009, he was also present in the factory
and the petitioner had never misbehaved with any official on that day and had never used any foul
language against any of the official. He also stated that the petitioner and other office bearers of the
union used to espouse the cause of the workers before the management including the enhancement
of bonus and the services of the petitioner were terminated as he along-with other office bearers of
the union raised the demands of the workers. In cross- examination, he denied that on 10.8.2009, all
the workers have gathered outside the canteen and stopped the work with the demand to raise their
salary. He further denied that the petitioner along-with other workers namely Raghuvir, Vikram,
Surjit Kumari, Surender Pal, Sandeep Kumar, Prithi Chand and Rakesh Kumar were leading and
instructing the other workers to go on illegal strike. He also denied that on 21.8.2009 at about 3.00
P.M., the workers have stopped the work at the instance of the petitioner and aforesaid workers. He
denied that on 23rd and 24" August, 2009, the workers slowed down the production. He further
denied that the workers were not allowed to enter inside the factory by the petitioner and aforesaid
workers from 25.8.2009 to 28.8.20009.

15. The petitioner himself appeared into the witness box as PW-2 and tendered in evidence
his affidavit Ex. P-1. In cross-examination, he denied that on 21.2.2008, the workers went on the
strike. He further denied that no notice of strike was given to the management. He also denied that
on 21.2.2008, he along-with other workers namely Raghubir, Surender Pal, Sandeep Kumar,
Surjeet Kumari, Prithi Chand and Vikram instigated the other workers to go on strike. He denied
that they had told the management if their wages were not increased then they will not allow to run
the factory. He admitted that prior to 21.2.2008, they have raised a demand charter on which the
Labour Inspector-cum-Conciliation Officer started the conciliation proceedings and the said
proceedings were pending on 21.2.2008. He denied that after 21.2.2008 a chargesheet was issued to
him and aforesaid workers and were suspended. He further denied that after the settlement Ex. R-
14 they were taken back in service and the chargesheet was dropped. He also denied that on
10.8.2009 at about 1.30 P.M., he along-with the aforesaid workers instigated all the workers to stop
the work. He denied that on 21.8.2009, at about 3.00 P.M. the workers have stopped the production
on their instigation and thereafter the senior officials of the company had counseled them and told
them that their demands would be considered. He admitted that he along-with aforesaid workers
were suspended on 26.8.2009 and notice to this effect was affixed at the factory gate. He denied
that the on 28.8.2009 also they had continued the illegal strike. He further denied that chargesheet
Ex. R-13 was issued to him. He also denied that he was dismissed from service due to the charges
leveled in the chargesheet Ex. R-13. He denied that due to their illegal strike there was no
manufacturing process in the factory.

16. 1 have closely scrutinized the entire evidence on record and from the closer scrutiny
thereof, it has become clear that the petitioner along-with other workers were issued joint
chargesheet dated 5.9.2009 and since the explanation submitted by the petitioner was not found
satisfactory by the respondent, a domestic enquiry was ordered to be conducted and accordingly
Mr. K. M Tripathi, Advocate was appointed as an enquiry officer to enquire into the charges
leveled against them in respect of joint chargesheet. After the conclusion of enquiry, the enquiry
officer had submitted his report dated 5.2.2010, Ex. RW-1/B. On the receipt of the enquiry report
by the enquiry officer and after the satisfaction of the respondent that the charges leveled against
the petitioner and other co-workers stood proved in the enquiry, the respondent concurred with the
findings of the enquiry officer, as such the copy of the enquiry report along-with show cause notice
was issued to the petitioner and other co-workers to the proposed punishment of dismissal and
thereafter the petitioner along-with his co-workers were dismissed from the employment of the
respondent company vide letter dated 27.3.2010. However, vide order dated 2.12.2015, this Court
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had set aside and quashed the enquiry conducted by the enquiry officer being violative of principles
of natural justice and the respondent was afforded opportunity to lead evidence on merits in order
to prove the misconduct as alleged in the chargesheet dated 5.9.2009 against the petitioner. At this
stage, it would be pertinent to reproduce the joint chargesheet dated 5.9.2009 Ex. R-13 issued
against the petitioner and other workers namely Mohan Lal, Surender Pal, Rakesh Kumar, Vikram,
Nirmal Kumar, Ram Chand, Ms. Surjit Kumari, Sandeep Kumar and Prithi Chand with respect to
the alleged misconduct which is in Hindi and the same reads as under :—
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17. Now, the question which arises for consideration before this Court is as to whether the
respondent has been able to prove the misconduct allegedly committed by the petitioner as per the
aforesaid chargesheet. The first charge against the petitioner is that on 21.8.2009, at about 3.00
P.M., the petitioner along-with the other co-workers named in the chargesheet stopped the workers
of the factory including the workers of the contractor from doing the work for which the
management had also issued the notice to the workers that they would not be entitled for the wages
for the period during which they had not worked on the principle of “no work no wage”. However,
to prove the aforesaid charge, except for the statements of RW-1, RW-2 and RW-3, no other cogent
and satisfactory evidence on record has been led by the respondent. Though, RW-1 has tendered in
evidence notice dated 21.8.2009, Ex. R-2 but no reliance can be placed upon the same because a
copy of the same has also been allegedly endorsed to the Labour Department but neither any record
nor any witness from the Labour Department has been produced by the respondent in order to
prove that this notice was also sent to the Labour Department. RW-4, Labour Inspector, Baddi has
specifically deposed that record pertaining to conciliation and strike at Biogenetic Drugs was not
found in their office. The petitioner has specifically denied in cross-examination that on 21.8.2009
at 3:00 p.M. the workers have stopped the work on their instigation. Neither any independent
witness nor any worker of the factory or any worker of the contractor has been examined by the
management to prove the aforesaid charge against the petitioner. Therefore, in the absence of any
cogent and satisfactory evidence on record, the aforesaid charge has not been proved by the
respondent against the petitioner.

18. The second charge against the petitioner and other co-workers named in the
chargesheet is that on 25.8.2009, the petitioner along-with his associates named in the chargesheet
instigated all the workers of the factory including the workers of the contractor to go on strike as a
result of which all the workers went on illegal strike and also manhandled some of the workers and
threatened them with dire consequences as a result of which the Police had to be called. To prove
the aforesaid charge, the respondent had examined RW-1 to RW-3 but except for their bald
statements, no other evidence has been led by the respondent to prove the aforesaid charge against
the petitioner. Neither any independent witness nor any factory worker has been examined by the
respondent in order to prove the aforesaid charge against the petitioner. Moreover, no worker of the
contractor has been produced in the witness box. Though, the charge against the petitioner is that
due to the illegal strike, the police had to be called, however, no record from the Police Station has
been produced before this Court. RW-1 has admitted in cross-examination that they had not made
any complaint to the Police that the workers had stopped the ingress of the vehicles on 25.8.2009
into the factory. RW-1 also stated in cross-examination that a complaint was made to the Police,
however, for the reasons best known to the respondent neither any witness from the Police station
has been examined nor any record from the Police station has been produced. RW-1 has also
tendered in evidence complaint dated 25.8.2009 Ex. R-5 allegedly written to the SHO Police
Station Barotiwala for police protection, however, there is nothing on record as to what had
happened thereafter and what action had been taken by the Police on the aforesaid complaint Ex. R-
5. There is no evidence on record as to whether the Police had arrived at the factory and whether
Police protection had been given on the complaint Ex. R-5. Similarly, RW-1 has tendered in
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evidence copy of complaint dated 25.8.2009 Ex. R-3 addressed to Labour Officer, Baddi regarding
the illegal strike but no record from the office of Labour Officer Baddi has been produced before
this Court. Therefore, in the absence of any record from the SHO Police Station Barotiwala and
Labour Officer Baddi, no reliance can be placed upon the complaints Ex. R-3 & Ex. R-5. Hence, in
the absence of any cogent and satisfactory evidence on record the aforesaid charge against the
petitioner has also not been proved.

19. The next charge against the petitioner is that on 25.8.2009, the petitioner and other
workers named in the chargesheet were suspended and on 26.8.2009 at 8.30 A.M. they refused to
receive the suspension order and thereafter the copy of the same was pasted on the factory gate and
on 26.8.2009 all the suspended workers have stopped the workers from doing the work. Further
charge against the petitioner is that on 27.8.2009, after the conclusion of the conciliation
proceedings the petitioner and other suspended workers had threatened the officials of the company
who had attended the conciliation proceedings for which a complaint was also made to the Police.
They have also been charged that due to their instigation, the workers of both the shifts remained
on illegal strike on 25.8.2009 and they continued their strike w.e.f. 26.8.2009 to 28.8.2009. To
prove the aforesaid charges, the respondent has examined RW-1 to RW-3, however, no cogent and
satisfactory evidence has been led by the respondent to prove the aforesaid charges leveled against
the petitioner and other workers named in the chargesheet. RW-1 stated in cross-examination that
the respondent had made the complaint Ex. R-8 to the Labour Officer, Baddi regarding the illegal
strike and also to the Labour Commissioner vide letter Ex. R-6, however, the respondent has failed
to prove that the letter Ex. R-6 was sent to the Labour Commissioner. RW-1 admitted in cross-
examination that the letter Ex. R-6 might have been sent through registered post but the postal
receipt qua the same was not annexed. Though, RW-1 has stated that the letter Ex. R-8 was sent to
the Labour Officer by hand but admittedly there is no endorsement/receipt of Labour Officer on the
letter Ex. R-8. Therefore, in the absence of any satisfactory evidence on record, it cannot be said
that the letters Ex. R-6 and Ex. R-8 regarding the illegal strike were received by the Labour Officer
and Labour Commissioner respectively. Similarly, no witness from the Police Station Barotiwala
has been examined and no record of Police Station Barotiwala has been produced before this Court
in order to prove the letter Ex. R-7 written to the SHO Police Station Barotiwala regarding the
illegal strike of the workers. There is also nothing on record to show that what action has been
taken by the Police Station Barotiwala upon the letter Ex. R-7. RW-1 also admitted in cross-
examination that they have not made any complaint to the Police regarding the threat given by the
workers after the conciliation proceedings on 27.8.2009. Furthermore, RW-1 to RW-3 admitted in
their cross- examination that the management had not received any complaint from the contractor
regarding the stopping of work by the petitioner and other suspended workers. RW-2 also admitted
that the other workers have not made any complaint in writing that they had been stopped by the
petitioner for doing the work and to go on strike. Similarly, there is no evidence on record to
suggest that during the period of alleged strike there was no production in the factory. RW-1
admitted that the respondent had not annexed any record of “no production” in the factory on
21.8.2009 and from 25.8.2009 to 27.8.2009. Though, RW-1 to RW-3 stated in cross-examination
that they had deducted the wages of the workers for the period of strike but admittedly no record
has been produced by the respondent regarding the deduction of wages during the period of strike
and no record has been produced regarding the fact that the goods have not been delivered to the
dealers during the period of strike. Neither any independent witness nor any worker has been
examined to prove the aforesaid charge against the petitioner and other workers named in the
chargesheet. Even, the contractor was not produced in the witness box in order to prove that his
workers were stopped from doing the work by the petitioner and other workers named in the
chargesheet. RW-4, Labour Inspector, Baddi has specifically deposed that record pertaining to
conciliation and strike at Biogenetic Drugs was not found in their office. Therefore, in the absence
of any cogent and satisfactory evidence on record, the aforesaid charges against the petitioner and
other workers named in the chargesheet have not been proved. Hence, I have no hesitation in
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holding that the respondent has failed to prove that due to the instigation of the petitioner and other
workers named in the chargesheet, the workers went on illegal strike from 25.8.2009 to 28.9.2009
and had threatened the officials of the company

20. Therefore, in view of my foregoing discussion, I have no hesitation in holding that the
respondent has failed to prove the misconduct against the petitioner as alleged in the chargesheet
dated 5.9.2009 Ex. R-13 issued by the respondent. Hence, the dismissal of the services of the
petitioner on the basis of the aforesaid chargesheet is illegal and unjustified. Accordingly, both
these issues are decided in favour of the petitioner and against the respondent.

Issue No. 3 :

21. Since, I have held under issues No.1 & 2 above that the dismissal of the services of the
petitioner by the respondent w.e.f. 27.3.2010 on the basis of chargesheet dated 5.9.2009 is illegal
and unjustified, hence, the petitioner is held entitled to reinstatement in service with seniority and
continuity.

22. Now, the question which arises for consideration, before this Court is as to whether the
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the
Hon'ble Supreme Court has held that once the order of termination of services of an employee is
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an
employee to get reinstated does not necessarily result in payment of full or partial back-wages,
which is independent of reinstatement. It has further been held by the Hon’ble Supreme
Court in 2010 (1) SLJS.C 70, M/s Ritu Marbals Vs. Prabhakan t Shukla that full back
wages cannot be granted mechanically, upon an order of termination be declared illegal. It is
further held that reinstatement must not be accompanied by payment of full back wages even for
the period when the workman remained out of service and contributed little or nothing to the
Industry.

23. Moreover, the petitioner was under an obligation to prove by leading cogent evidence
that he was not gainfully employed after the dismissal of his services. The initial burden is on the
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex
Court in (2005) 2 Supreme Court Cases 363 titled as Kendriya Vidyalaya Sangathan
and another Vs. S.C. Sharma that :

“I6.einennn..... When, the question of determining the entitlement of a person to back-wages
is concerned, the employee has to show that he was not gainfully employed. The initial
burden is on him. After and if he places materials in that regard, the employer can bring on
record materials to rebut the claim.............. ”

24. 1In the present case there is no satisfactory evidence on record to suggest that the
petitioner was not gainfully employed after his dismissal. The petitioner has failed to discharge his
burden by placing any concrete material on record that he was not gainfully employed after his
dismissal. Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), I
have no hesitation in holding that the petitioner is not entitled to any back- wages. Accordingly,
issue No. 3 is partly decided in favour of the petitioner and against the respondent.

RELIEF

As a sequel to my findings on the aforesaid issues, the claim of the petitioner succeeds and
is hereby allowed with the result the petitioner is ordered to be reinstated in service with seniority
and continuity but without back-wages. Consequently, the reference stands answered in favour of
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the petitioner and against the respondent. Let a copy of this award be sent to the appropriate
government for publication in official gazette. File, after completion be consigned to records.

Announced in the open Court today on this 8th Day of May, 2018.
Sd/-
(SUSHIL KUKREJA),

Presiding Judge,
Industrial Tribunal-cum- Labour Court, Shimla.

IN THE COURT OF SHRI SUSHIL KUKREJA, PRESIDING JUDGE, H.P.
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Ref No. 24 of 2011
Instituted on 13-6-2011
Decided on 8-5-2018

Sandeep Kumar s/o Shri Parmod Kumar r/o Village & P.O Sohari, District Hamirpur, H.P.
..Petitioner.

VS.

M/s Biogenetic Drugs Pvt. Ltd., Village Jharmajri, Baddi, District Solan, HP through its
Managing Director. ..Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner : Shri R.K Khidtta, Advocate
For respondent : Shri Rajiv Sharma, Advocate
AWARD

The reference for adjudication, sent by the appropriate government, is as under :—

“Whether the dismissal of the services of Shri Sandeep Kumar S/o Shri Parmod
Kumar, Operator, by the Managing Director, M/s Biogenetic Drugs Private Limited,
Village Jharmazri, Baddi, District Solan, H.P. w.e.f. 27.3.2010 after serving charge
sheet and after holding enquiry is legal and justified? If not, to what back wages,
service benefits and relief the above named operator is entitled to from the concerned
management?”

2. Briefly, the case of the petitioner is that he was engaged by the respondent company
w.e.f. 3.8.2006 and worked as such till 27.3.2010 continuously. His services had been terminated on
27.3.2010 without assigning any reason and without complying with the mandatory provisions of
the Industrial Disputes Act, 1947 (hereinafter referred to as Act). On 25.8.2009, the respondent
company asked the petitioner and other workers to leave the factory and did not allow them to work
in the factory and only the workmen employed through contractor had been allowed to work. On
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26.8.2009, the petitioner along-with other workers came to the factory for work but the security
officer stopped them to enter the factory and the gate of the factory was closed. The suspension
order of the petitioner and other workers had already been pasted on the factory gate. On 26.8.2009,
when the company had not allowed the petitioner and other workers to enter the factory, they made
a joint complaint to the Labour Officer, Baddi upon which Labour Inspector came in the factory
and made the inspection and summoned the respondent to his office for conciliation on 27.8.2009
on which date one official of the respondent handed over the letter of the company to the Labour
Inspector. On 28.9.2009, on the intervention of the Labour Inspector all other workers except the
suspended workers including petitioner were allowed by the respondent company to work. It is
further asserted that on 5.9.2009, the petitioner received the joint chargesheet from the respondent
which was replied by him and thereafter the enquiry was conducted which was not fair and on the
report of enquiry officer, the petitioner was asked to file the comments to the show cause and after
receiving the reply of the petitioner, his services had been terminated. The petitioner never
instigated any worker to go on strike and did not cause the loss to the company in any manner. The
enquiry officer right from very beginning started favouring the respondent, who used to right down
the things which favoured the company. The petitioner also gave in writing against the enquiry
officer but the same was not accepted. The enquiry officer had not allowed the petitioner to lead his
evidence. The enquiry officer had not conducted the enquiry in fair manner and had also not
followed the principle of natural justice. The termination of the petitioner is illegal and violative of
the provisions of the Industrial Disputes Act, 1947.

3. By filing reply, the respondent averred that on 21.8.2009, the petitioner along-with
other workers stopped work at about 3.00 P.M. and had not allowed anyone to perform duty. On
25.8.2009, the petitioner along-with other leading workers entered the factory and went to different
departments and instigated other workmen to stop their work and resort to strike and as such the
petitioner along-with other leading workmen who committed grave misconducts were suspended
from duty vide letter dated 25.8.2009. On 26.8.2009, the suspension order was given to the
petitioner and seven other employees, who refused to accept the same and the same were sent
through post and copies were affixed on the main gate of the factory. It is further stated that the
petitioner along-with other workmen committed grave misconduct for which they were suspended
from the duty and a joint chargesheet dated 5.9.2009 was issued to them and when the reply filed
by the petitioner was not found satisfactory, the management decided to hold domestic enquiry in
to the matter and constituted the enquiry jointly vide letter dated 14.9.2009. Shri Krishna Mohan
Tripathi was appointed as an enquiry officer who conducted the enquiry. The enquiry officer was
independent and impartial person who conducted the enquiry in fair and proper manner by
following the principles of natural justice. The show cause notice was sent to the petitioner against
proposed punishment of dismissal along-with the enquiry report and thereafter the petitioner was
dismissed from the employment vide letter dated 27.3.2010. Since, all the charges leveled against
the petitioner, stood proved, his services had been terminated.

4. By filing rejoinder, the petitioner reaffirmed his allegations by denying those of the
respondent. Vide order dated 20.7.2013, this Court framed the following preliminary issues:

(1) Whether the domestic enquiry conducted against the petitioner is unfair and
violative of the principles of natural justice as alleged? ...OPP.

5. Thereafter, vide order dated 2.12.2015, this Court decided the preliminary issue in
favour of the petitioner and against the respondent by holding as under:

“In view of my foregoing findings on preliminary issue, the enquiry conducted by the
enquiry officer vide Ex. RW-1/B, is violative of principle of natural justice, hence, is
hereby set aside and quashed.
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6. Since, the preliminary issue was answered against the respondent, hence, on the basis
of pleadings of the parties, the following issues were framed by this Court on 2.12.2015 and the
respondent was afforded opportunity to lead evidence on merits in order to prove the alleged
misconduct of the petitioner.

(1) Whether the petitioner has committed the misconduct as alleged in the

chargesheet dated 5.9.2009 issued by the respondent? ..OPR.
(2) If issue No.l is proved in affirmative, whether the dismissal of the petitioner is

legal and justified? ..OPR.
(3) If issue No.l is not proved in affirmative, then to what service benefits the

petitioner is entitled to? ..OPP.
(4) Relief.

7. I have heard the learned counsel for the parties and have also gone through the record
of the case.

8.  For the reasons to be recorded hereinafter while discussing issues for determination my
findings on the aforesaid issues are as under:—

Issue No. I: No
Issue No. 2 : No
Issue No. 3 : Entitled to reinstatement in service with seniority and continuity but

without back wages.

Relief : Reference answered in favour of the petitioner and against the
respondent per operative part of award.

REASONS FOR FINDINGS
Issues No. 1 & 2:

9. Being interlinked and correlated both these issues are taken up together for discussion
and decision.

10. In order to prove issue No.l1, the respondent has examined four RWs. Shri Bal Mohan
Sharma, HR/Admn. Manager appeared into the witness box as RW-1 and tendered in evidence his
affidavit Ex. RW-1/A wherein he reiterated almost all the averments as made in the reply. He also
tendered in evidence notice dated 10.8.2009 Ex. R-1, notice dated 21.8.2009 Ex. R-2, letter to
Labour Officer Baddi, Ex. R-3, notice dated 25.8.2009 Ex. R-4, letter to SHO Ex. R-5, notice dated
28.8.2009 Ex. R-6, letter dated 27.8.2009 Ex. R-7, letter dated 28.8.2009 Ex. R-8, letter dated
29.8.2009 Ex. R-9, notice dated 21.2.2008 Ex. R-10, notice dated 22.2.2009 Ex. R-11, notice dated
23.2.2008 Ex. R-12, chargesheet dated 5.9.2009 Ex. R-13, settlement dated 3.3.2008 Ex. R-14 and
letter dated 29.8.2016 to S.P Baddi Ex. R-15. In cross-examination, he admitted that the petitioner
was engaged as a helper and he worked continuously till the date of his termination. He further
admitted that the demand notice was raised by the workers in the year, 2009 for increase in the
wages. He denied that the workers had worked throughout the day on 21.8.2009. He admitted that
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on 24.8.2009, the respondent had ordered the increase in the wages of the workers. He denied that
on 25.8.2009, all the workers were stopped by the respondent at the main gate of the factory. He
further denied that the workers never went on strike in the month of August, 2009. He admitted that
no show cause notice was issued to the petitioner prior to the issuance of suspension order dated
26.8.2009. He denied that the work and conduct of the petitioner remained always satisfactory. He
admitted that no chargesheet was issued to the petitioner nor any enquiry was held against him and
no action was taken against him for the incident dated 21.2.2008. He denied that all the workers
except the petitioner have been paid full salary for the month of August, 2009. He further denied
that regular workers were stopped by the respondent and contractual workers were allowed to work
in the month of August, 2009. He also denied that the petitioner had never instigated any worker to
go on strike. He admitted that the labour inspector visited the factory on 28.8.2009 and all the
workers except the chargesheeted workers including the petitioner were allowed to résumé the
duties. He denied that false charges have been leveled against the petitioner to remove him from the
job illegally. He further denied that the petitioner had never indulged in any misconduct and illegal
activity. He admitted that the petitioner had completed 240 days in preceding twelve months.

11. Shri Arun Thakur, HR Officer stepped into the witness box as RW-2 and tendered in
evidence his affidavit Ex. RW-2/A wherein he also reiterated almost all the averment as made in
the reply. In cross-examination, he denied that the petitioner along-with other chargesheeted
workers were not addressing the workers on 21.8.2009 and have never raised any slogans in the
factory premises against the management. He denied that the workers had raised a demand to
increase their wages. He further denied that the workers never went on strike on 21 and 25 to
27.8.2009. He also denied that the petitioner and other chargesheeted workers have never instigated
any worker to go on strike. He denied that the respondent had stopped the workers at the main gate
of the factory from doing the work. He admitted that no chargesheet was issued to the petitioner nor
any enquiry was held against him and no action was taken against him for the incident dated
21.2.2008. He denied that all the workers except the petitioner have been paid full salary for the
month of August, 2009. He further denied that the Labour Inspector had visited the factory in the
month of August, 2009 and found the management at fault. He admitted that the petitioner and
other chargesheeted workers used to raise the demands of the workers before the management. He
denied that the petitioner had never indulged in any misconduct and illegal activity.

12. RW-3 Shri Dalip Singh, Packing Manager also tendered in evidence his affidavit Ex.
RW-3/A wherein he reiterated almost all the averments as made in the reply. In cross-examination,
he stated similar facts as stated by RW-1 and RW-2 in their cross- examination.

13. Shri Surinder Singh Bisht, Labour Inspector, Baddi appeared into the witness box as
RW-4 to depose that he has not brought the summoned record as there is no such record found in
their office. He further stated that notice Ex. R-1 was signed by Shri Puran Chand Thakur, the then
Labour Inspector, Baddi. In cross-examination, he admitted that a file is maintained in their office
regarding the conciliation proceedings of any case. He further admitted that in the notice Ex. R-1, it
has not been requested to their office to initiate conciliation Proceedings.

14. On the other hand the petitioner examined Shri Harmeet Singh as PW-1, who deposed
that he had worked as an operator with the respondent from the year, 2006 till the year, 2010. He
further deposed that he was present in the factory on 21.8.2009 and the petitioner had never stopped
him or any other worker from doing the duty and on 24.8.2009, he was also present in the factory
and the petitioner had never misbehaved with any official on that day and had never used any foul
language against any of the official. He also stated that the petitioner and other office bearers of the
union used to espouse the cause of the workers before the management including the enhancement
of bonus and the services of the petitioner were terminated as he along-with other office bearers of
the union raised the demands of the workers. In cross- examination, he denied that on 10.8.2009, all
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the workers have gathered outside the canteen and stopped the work with the demand to raise their
salary. He further denied that the petitioner along-with other workers namely Raghuvir, Vikram,
Surjit Kumari, Surender Pal, Mohan Lal, Prithi Chand and Rakesh Kumar were leading and
instructing the other workers to go on illegal strike. He also denied that on 21.8.2009 at about 3.00
P.M., the workers have stopped the work at the instance of the petitioner and aforesaid workers. He
denied that on 23rd and 24th August, 2009, the workers slowed down the production. He further
denied that the workers were not allowed to enter inside the factory by the petitioner and aforesaid
workers from 25.8.2009 to 28.8.2009.

15. The petitioner himself appeared into the witness box as PW-2 and tendered in evidence
his affidavit Ex. P-1. In cross-examination, he denied that on 21.2.2008, the workers went on the
strike. He further denied that no notice of strike was given to the management. He also denied that
on 21.2.2008, he along-with other workers namely Raghubir, Surender Pal, Surjeet Kumari, Mohan
Lal, Mohan Lal and Vikram instigated the other workers to go on strike. He denied that they had
told the management if their wages were not increased then they will not allow to run the factory.
He admitted that prior to 21.2.2008, they have raised a demand charter on which the Labour
Inspector-cum-Conciliation Officer started the conciliation proceedings and the said proceedings
were pending on 21.2.2008. He denied that on 21.2.2008 a chargesheet was issued to him and
aforesaid workers and were suspended. He further denied that after the settlement Ex. R-14 they
were taken back in service and the chargesheet was dropped. He also denied that on 10.8.2009 and
at about 1.30 p.M., he along-with the aforesaid workers instigated all the workers to stop the work.
He denied that on 21.8.2009, at about 3.00 p.M. the workers have stopped the production on their
instigation. He admitted that he along-with aforesaid workers were suspended on 26.8.2009. He
further admitted that conciliation proceedings had taken place before the Labour Inspector. He
denied that when the conciliation could not materialize on 27.8.2009, then they have threatened Bal
Mohan Sharma, Manager, HR with dire consequences out-side the office of Labour Inspector. He
further denied that chargesheet Ex. R-13 was issued to him. He also denied that he was dismissed
from service on the basis of chargesheet Ex. R-13.

16. I have closely scrutinized the entire evidence on record and from the closer scrutiny
thereof, it has become clear that the petitioner along-with other workers were issued joint
chargesheet dated 5.9.2009 and since the explanation submitted by the petitioner was not found
satisfactory by the respondent, a domestic enquiry was ordered to be conducted and accordingly
Mr. K. M Tripathi, Advocate was appointed as an enquiry officer to enquire into the charges
leveled against them in respect of joint chargesheet. After the conclusion of enquiry, the enquiry
officer had submitted his report dated 5.2.2010, Ex. RW-1/B. On the receipt of the enquiry report
by the enquiry officer and after the satisfaction of the respondent that the charges leveled against
the petitioner and other co-workers stood proved in the enquiry, the respondent concurred with the
findings of the enquiry officer, as such the copy of the enquiry report along-with show cause notice
was issued to the petitioner and other co-workers to the proposed punishment of dismissal and
thereafter the petitioner along-with his co-workers were dismissed from the employment of the
respondent company vide letter dated 27.3.2010. However, vide order dated 2.12.2015, this Court
had set aside and quashed the enquiry conducted by the enquiry officer being violative of principles
of natural justice and the respondent was afforded opportunity to lead evidence on merits in order
to prove the misconduct as alleged in the chargesheet dated 5.9.2009 against the petitioner. At this
stage, it would be pertinent to reproduce the joint chargesheet dated 5.9.2009 Ex. R-13 issued
against the petitioner and other workers namely Mohan Lal, Surender Pal, Rakesh Kumar, Vikram,
Nirmal Kumar, Ram Chand, Ms. Surjit Kumari, Sandeep Kumar and Prithi Chand with respect to
the alleged misconduct which is in Hindi and the same reads as under:

"M W IR & fF T AR -1 &A% 21-8—2009 BT 99T FAAT T A1 fHADBR T
U I BB I 3 G0l 3D B Udh QAT IR SHAR & SIADI BT |l HH T8l o faar
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17. Now, the question which arises for consideration before this Court is as to whether the
respondent has been able to prove the misconduct allegedly committed by the petitioner as per the
aforesaid chargesheet. The first charge against the petitioner is that on 21.8.2009, at about 3.00
P.M., the petitioner along-with the other co-workers named in the chargesheet stopped the workers
of the factory including the workers of the contractor from doing the work for which the
management had also issued the notice to the workers that they would not be entitled for the wages
for the period during which they had not worked on the principle of “no work no wage”. However,
to prove the aforesaid charge, except for the statements of RW-1, RW-2 and RW-3, no other cogent
and satisfactory evidence on record has been led by the respondent. Though, RW-1 has tendered in
evidence notice dated 21.8.2009, Ex. R-2 but no reliance can be placed upon the same because a
copy of the same has also been allegedly endorsed to the Labour Department but neither any record
nor any witness from the Labour Department has been produced by the respondent in order to
prove that this notice was also sent to the Labour Department. RW-4, Labour Inspector, Baddi has
specifically deposed that record pertaining to conciliation and strike at Biogenetic Drugs was not
found in their office. The petitioner has specifically denied in cross-examination that on 21.8.2009
at 3.00 p.M. the workers have stopped the work on their instigation. Neither any independent
witness nor any worker of the factory or any worker of the contractor has been examined by the
management to prove the aforesaid charge against the petitioner. Therefore, in the absence of any
cogent and satisfactory evidence on record, the aforesaid charge has not been proved by the
respondent against the petitioner.

18. The second charge against the petitioner and other co-workers named in the
chargesheet is that on 25.8.2009, the petitioner along-with his associates named in the chargesheet
instigated all the workers of the factory including the workers of the contractor to go on strike as a
result of which all the workers went on illegal strike and also manhandled some of the workers and
threatened them with dire consequences as a result of which the Police had to be called. To prove
the aforesaid charge, the respondent had examined RW-1 to RW-3 but except for their bald
statements, no other evidence has been led by the respondent to prove the aforesaid charge against
the petitioner. Neither any independent witness nor any factory worker has been examined by the
respondent in order to prove the aforesaid charge against the petitioner. Moreover, no worker of the
contractor has been produced in the witness box. Though, the charge against the petitioner is that
due to the illegal strike, the police had to be called, however, no record from the Police Station has
been produced before this Court. RW-1 has admitted in cross- examination that they had not made
any complaint to the Police that the workers had stopped the ingress of the vehicles on 25.8.2009
into the factory. RW-1 also stated in cross-examination that a complaint was made to the Police,
however, for the reasons best known to the respondent neither any witness from the Police station
has been examined nor any record from the Police station has been produced. RW-1 has also
tendered in evidence complaint dated 25.8.2009 Ex. R-5 allegedly written to the SHO Police
Station Barotiwala for police protection, however, there is nothing on record as to what had
happened thereafter and what action had been taken by the Police on the aforesaid complaint Ex. R-
5. There is no evidence on record as to whether the Police had arrived at the factory and whether
Police protection had been given on the complaint Ex. R-5. Similarly, RW-1 has tendered in
evidence copy of complaint dated 25.8.2009 Ex. R-3 addressed to Labour Officer, Baddi regarding
the illegal strike but no record from the office of Labour Officer Baddi has been produced before
this Court. Therefore, in the absence of any record from the SHO Police Station Barotiwala and
Labour Officer Baddi, no reliance can be placed upon the complaints Ex. R-3 & Ex. R-5. Hence, in
the absence of any cogent and satisfactory evidence on record the aforesaid charge against the
petitioner has also not been proved.

19. The next charge against the petitioner is that on 25.8.2009, the petitioner and other
workers named in the chargesheet were suspended and on 26.8.2009 at 8.30 A.M. they refused to
receive the suspension order and thereafter the copy of the same was pasted on the factory gate and
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on 26.8.2009 all the suspended workers have stopped the workers from doing the work. Further
charge against the petitioner is that on 27.8.2009, after the conclusion of the conciliation
proceedings the petitioner and other suspended workers had threatened the officials of the company
who had attended the conciliation proceedings for which a complaint was also made to the Police.
They have also been charged that due to their instigation, the workers of both the shifts remained
on illegal strike on 25.8.2009 and they continued their strike w.e.f. 26.8.2009 to 28.8.2009. To
prove the aforesaid charges, the respondent has examined RW-1 to RW-3, however, no cogent and
satisfactory evidence has been led by the respondent to prove the aforesaid charges leveled against
the petitioner and other workers named in the chargesheet. RW-1 stated in cross-examination that
the respondent had made the complaint Ex. R-8 to the Labour Officer, Baddi regarding the illegal
strike and also to the Labour Commissioner vide letter Ex. R-6, however, the respondent has failed
to prove that the letter Ex. R-6 was sent to the Labour Commissioner. RW-1 admitted in cross-
examination that the letter Ex. R-6 might have been sent through registered post but the postal
receipt qua the same was not annexed. Though, RW-1 has stated that the letter Ex. R-8 was sent to
the Labour Officer by hand but admittedly there is no endorsement/receipt of Labour Officer on the
letter Ex. R-8. Therefore, in the absence of any satisfactory evidence on record, it cannot be said
that the letters Ex. R-6 and Ex. R-8 regarding the illegal strike were received by the Labour Officer
and Labour Commissioner respectively. Similarly, no witness from the Police Station Barotiwala
has been examined and no record of Police Station Barotiwala has been produced before this Court
in order to prove the letter Ex. R-7 written to the SHO Police Station Barotiwala regarding the
illegal strike of the workers. There is also nothing on record to show that what action has been
taken by the Police Station Barotiwala upon the letter Ex. R-7. RW-1 also admitted in cross-
examination that they have not made any complaint to the Police regarding the threat given by the
workers after the conciliation proceedings on 27.8.2009. Furthermore, RW-1 to RW-3 admitted in
their cross- examination that the management had not received any complaint from the contractor
regarding the stopping of work by the petitioner and other suspended workers. RW-2 also admitted
that the other workers have not made any complaint in writing that they had been stopped by the
petitioner for doing the work and to go on strike. Similarly, there is no evidence on record to
suggest that during the period of alleged strike there was no production in the factory. RW-1
admitted that the respondent had not annexed any record of “no production” in the factory on
21.8.2009 and from 25.8.2009 to 27.8.2009. Though, RW-1 to RW-3 stated in cross-examination
that they had deducted the wages of the workers for the period of strike but admittedly no record
has been produced by the respondent regarding the deduction of wages during the period of strike
and no record has been produced regarding the fact that the goods have not been delivered to the
dealers during the period of strike. Neither any independent witness nor any worker has been
examined to prove the aforesaid charge against the petitioner and other workers named in the
chargesheet. Even, the contractor was not produced in the witness box in order to prove that his
workers were stopped from doing the work by the petitioner and other workers named in the
chargesheet. RW-4, Labour Inspector, Baddi has specifically deposed that record pertaining to
conciliation and strike at Biogenetic Drugs was not found in their office. Therefore, in the absence
of any cogent and satisfactory evidence on record, the aforesaid charges against the petitioner and
other workers named in the chargesheet have not been proved. Hence, I have no hesitation in
holding that the respondent has failed to prove that due to the instigation of the petitioner and other
workers named in the chargesheet, the workers went on illegal strike from 25.8.2009 to 28.9.2009
and had threatened the officials of the company

20. Therefore, in view of my foregoing discussion, I have no hesitation in holding that the
respondent has failed to prove the misconduct against the petitioner as alleged in the chargesheet
dated 5.9.2009 Ex. R-13 issued by the respondent. Hence, the dismissal of the services of the
petitioner on the basis of the aforesaid chargesheet is illegal and unjustified. Accordingly, both
these issues are decided in favour of the petitioner and against the respondent.
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Issue No. 3 :

21. Since, I have held under issues No.l1 & 2 above that the dismissal of the services of the
petitioner by the respondent w.e.f. 27.3.2010 on the basis of chargesheet dated 5.9.2009 is illegal
and unjustified, hence, the petitioner is held entitled to reinstatement in service with seniority and
continuity.

22. Now, the question which arises for consideration, before this Court is as to whether the
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the
Hon'ble Supreme Court has held that once the order of termination of services of an employee is
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an
employee to get reinstated does not necessarily result in payment of full or partial back-wages,
which is independent of reinstatement. It has further been held by the Hon’ble Supreme
Court in 2010 (1) SLJS.C. 70, M/s Ritu Marbals Vs. Prabhakant Shukla that full back
wages cannot be granted mechanically, upon an order of termination be declared illegal. It is
further held that reinstatement must not be accompanied by payment of full back wages even for
the period when the workman remained out of service and contributed little or nothing to the
Industry.

23. Moreover, the petitioner was under an obligation to prove by leading cogent evidence
that he was not gainfully employed after the dismissal of his services. The initial burden is on the
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex
Court in (2005) 2 Supreme Court Cases 363 titled as Kendriya Vidyalaya Sangathan
and another Vs. S.C Sharma that :

“l6oeeiniinnnnn. When, the question of determining the entitlement of a person to back-wages
is concerned, the employee has to show that he was not gainfully employed. The initial
burden is on him. After and if he places materials in that regard, the employer can bring on
record materials to rebut the claim.............. ”

24. In the present case there is no satisfactory evidence on record to suggest that the
petitioner was not gainfully employed after his dismissal. The petitioner has failed to discharge his
burden by placing any concrete material on record that he was not gainfully employed after his
dismissal. Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), I
have no hesitation in holding that the petitioner is not entitled to any back- wages. Accordingly,
issue No.3 is partly decided in favour of the petitioner and against the respondent.

RELIEF

As a sequel to my findings on the aforesaid issues, the claim of the petitioner succeeds and
is hereby allowed with the result the petitioner is ordered to be reinstated in service with seniority
and continuity but without back-wages. Consequently, the reference stands answered in favour of
the petitioner and against the respondent. Let a copy of this award be sent to the appropriate
government for publication in official gazette. File, after completion be consigned to records.

Announced in the open Court today on this 8th Day of May, 2018.

Sd/-

(SUSHIL KUKREJA),

Presiding Judge,

Industrial Tribunal-cam-Labour Court, Shimla.
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IN THE COURT OF SHRI SUSHIL KUKREJA, PRESIDING JUDGE, H.P.
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA.

Ref. No. 19 of 2011
Instituted on 13-6-2011
Decided on 8-5-2018

Rakesh Kumar s/o Shri Anant Ram, r/o Village Dawar, P.O Arkaho, Tehsil Sarkaghat,
District Mandi, H.P. ..Petitioner.

Vs.

M/s Biogenetic Drugs Pvt. Ltd., Village Jharmajri, Baddi, District Solan, H.P. through its
Managing Director. ..Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947

For petitioner : Shri R.K. Khidtta, Advocate
For respondent : Shri Rajiv Sharma, Advocate
AWARD

The reference for adjudication, sent by the appropriate government, is as under :—

“Whether the dismissal of the services of Shri Rakesh Kumar s/o Shri Anant Ram,
Operator, by the Managing Director, M/s Biogenetic Drugs Private Limited, Village
Jharmazri, Baddi, District Solan, H.P. w.e.f. 27.3.2010 after serving charge sheet and
after holding enquiry is legal and justified? If not, to what back wages, service benefits
and relief the above named operator is entitled to from the concerned management?”

2. Briefly the case of the petitioner is that he was engaged by the respondent company
w.e.f. 6.12.2005 and worked as such till 27.3.2010 continuously. His services had been terminated
on 27.3.2010 without assigning any reason and without complying with the mandatory provisions
of the Industrial Disputes Act, 1947 (hereinafter referred to as Act). On 25.8.2009, the respondent
company asked the petitioner and other workers to leave the factory and did not allow them to work
in the factory and only the workmen employed through contractor had been allowed to work. On
26.8.2009, the petitioner along-with other workers came to the factory for work but the security
officer stopped them to enter the factory and the gate of the factory was closed. The suspension
order of the petitioner and other workers had already been pasted on the factory gate. On 26.8.2009,
when the company had not allowed the petitioner and other workers to enter the factory, they made
a joint complaint to the Labour Officer, Baddi upon which Labour Inspector came in the factory
and made the inspection and summoned the respondent to his office for conciliation on 27.8.2009
on which date one official of the respondent handed over the letter of the company to the Labour
Inspector. On 28.9.2009, on the intervention of the Labour Inspector all other workers except the
suspended workers including petitioner were allowed by the respondent company to work. It is
further asserted that on 5.9.2009, the petitioner received the joint chargesheet from the respondent
which was replied by him and thereafter the enquiry was conducted which was not fair and on the
report of enquiry officer, the petitioner was asked to file the comments to the show cause and after
receiving the reply of the petitioner, his services had been terminated. The petitioner never
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instigated any worker to go on strike and did not cause the loss to the company in any manner. The
enquiry officer right from very beginning started favouring the respondent, who used to right down
the things which favoured the company. The petitioner also gave in writing against the enquiry
officer but the same was not accepted. The enquiry officer had not allowed the petitioner to lead his
evidence. The enquiry officer had not conducted the enquiry in fair manner and had also not
followed the principle of natural justice. The termination of the petitioner is illegal and violative of
the provisions of the Industrial Disputes Act, 1947.

3. By filing reply, the respondent averred that on 21.8.2009, the petitioner along-with
other workers stopped work at about 3.00 P.M. and had not allowed anyone to perform duty. On
25.8.2009, the petitioner along-with other leading workers entered the factory and went to different
departments and instigated other workmen to stop their work and resort to strike and as such the
petitioner along-with other leading workmen who committed grave misconducts were suspended
from duty vide letter dated 25.8.2009. On 26.8.2009, the suspension order was given to the
petitioner and seven other employees, who refused to accept the same and the same were sent
through post and copies were affixed on the main gate of the factory. It is further stated that the
petitioner along-with other workmen committed grave misconduct for which they were suspended
from the duty and a joint chargesheet dated 5.9.2009 was issued to them and when the reply filed
by the petitioner was not found satisfactory, the management decided to hold domestic enquiry in
to the matter and constituted the enquiry jointly vide letter dated 14.9.2009. Shri Krishna Mohan
Tripathi was appointed as an enquiry officer who conducted the enquiry. The enquiry officer was
independent and impartial person who conducted the enquiry in fair and proper manner by
following the principles of natural justice. The show cause notice was sent to the petitioner against
proposed punishment of dismissal along-with the enquiry report and thereafter the petitioner was
dismissed from the employment vide letter dated 27.3.2010. Since, all the charges leveled against
the petitioner, stood proved, his services had been terminated.

4. By filing rejoinder, the petitioner reaffirmed his allegations by denying those of the
respondent. Vide order dated 20.7.2013, this Court framed the following preliminary issues:

(1) Whether the domestic enquiry conducted against the petitioner is unfair and
violative of the principles of natural justice as alleged? ...OPP.

5. Thereafter, vide order dated 2.12.2015, this Court decided the preliminary issue in
favour of the petitioner and against the respondent by holding as under:

“In view of my foregoing findings on preliminary issue, the enquiry conducted by the
enquiry officer vide Ex. RW-1/B, is violative of principle of natural justice, hence, is
hereby set aside and quashed.

6. Since, the preliminary issue was answered against the respondent, hence, on the basis
of pleadings of the parties, the following issues were framed by this Court on 2.12.2015 and the
respondent was afforded opportunity to lead evidence on merits in order to prove the alleged
misconduct of the petitioner.

(1) Whether the petitioner has committed the misconduct as alleged in the
chargesheet dated 5.9.2009 issued by the respondent? ...OPR.

(2) If issue No.l is proved in affirmative, whether the dismissal of the petitioner is
legal and justified? ...OPR.
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(3) If issue No.l is not proved in affirmative, then to what service benefits the
petitioner is entitled to? ...OPP.

(4) Relief.

7. I have heard the learned counsel for the parties and have also gone through the record
of the case.

8.  For the reasons to be recorded hereinafter while discussing issues for determination my
findings on the aforesaid issues are as under.

Issue No.1 No.
Issue No. 2 No.
Issue No. 3 Entitled to reinstatement in service with seniority and continuity but

without back wages.

Relief Reference answered in favour of the petitioner and against the
respondent per operative part of award.

REASONS FOR FINDINGS
Issues No. 1 & 2:

9. Being interlinked and correlated both these issues are taken up together for discussion
and decision.

10. In order to prove issue No.1, the respondent has examined four RWs. Shri Bal Mohan
Sharma HR/Admn. Manager appeared into the witness box as RW-1 and tendered in evidence his
affidavit Ex. RW-1/A wherein he reiterated almost all the averments as made in the reply. He also
tendered in evidence notice dated 10.8.2009 Ex. R-1, notice dated 21.8.2009 Ex. R-2, letter to
Labour Officer Baddi, Ex. R-3, notice dated 25.8.2009 Ex. R-4, letter to SHO Ex. R-5, notice dated
28.8.2009 Ex. R-6, letter dated 27.8.2009 Ex. R-7, letter dated 28.8.2009 Ex. R-8, letter dated
29.8.2009 Ex. R-9, notice dated 21.2.2008 Ex. R-10, notice dated 22.2.2009 Ex. R-11, notice dated
23.2.2008 Ex. R-12, chargesheet dated 5.9.2009 Ex. R-13, settlement dated 3.3.2008 Ex. R-14 and
letter dated 29.8.2016 to S.P. Baddi Ex. R-15. In cross-examination, he admitted that the petitioner
was engaged as a helper and he worked continuously till the date of his termination. He further
admitted that the demand notice was raised by the workers in the year, 2009 for increase in the
wages. He denied that the workers had worked throughout the day on 21.8.2009. He admitted that
on 24.8.2009, the respondent had ordered the increase in the wages of the workers. He denied that
on 25.8.2009, all the workers were stopped by the respondent at the main gate of the factory. He
further denied that the workers never went on strike in the month of August, 2009. He admitted that
no show cause notice was issued to the petitioner prior to the issuance of suspension order dated
26.8.2009. He denied that the work and conduct of the petitioner remained always satisfactory. He
admitted that no chargesheet was issued to the petitioner nor any enquiry was held against him and
no action was taken against him for the incident dated 21.2.2008. He denied that all the workers
except the petitioner have been paid full salary for the month of August, 2009. He further denied
that regular workers were stopped by the respondent and contractual workers were allowed to work
in the month of August, 2009. He also denied that the petitioner had never instigated any worker to
go on strike. He admitted that the labour inspector visited the factory on 28.8.2009 and all the
workers except the chargesheeted workers including the petitioner were allowed to résumé the
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duties. He denied that false charges have been leveled against the petitioner to remove him from the
job illegally. He further denied that the petitioner had never indulged in any misconduct and illegal
activity. He admitted that the petitioner had completed 240 days in preceding twelve months.

11. Shri Arun Thakur, HR Officer stepped into the witness box as RW-2 and tendered in
evidence his affidavit Ex. RW-2/A wherein he also reiterated almost all the averment as made in
the reply. In cross-examination, he denied that the petitioner along-with other chargesheeted
workers were not addressing the workers on 21.8.2009 and have never raised any slogans in the
factory premises against the management. He denied that the workers had raised a demand to
increase their wages. He further denied that the workers never went on strike on 21 and 25 to
27.8.2009. He also denied that the petitioner and other chargesheeted workers have never instigated
any worker to go on strike. He denied that the respondent had stopped the workers at the main gate
of the factory from doing the work. He admitted that no chargesheet was issued to the petitioner nor
any enquiry was held against him and no action was taken against him for the incident dated
21.2.2008. He denied that all the workers except the petitioner have been paid full salary for the
month of August, 2009. He further denied that the Labour Inspector had visited the factory in the
month of August, 2009 and found the management at fault. He admitted that the petitioner and
other chargesheeted workers used to raise the demands of the workers before the management. He
denied that the petitioner had never indulged in any misconduct and illegal activity.

12. RW-3 Shri Dalip Singh, Packing Manager also tendered in evidence his affidavit Ex.
RW-3/A wherein he reiterated almost all the averments as made in the reply. In cross-examination,
he stated similar facts as stated by RW-1 and RW-2 in their cross- examination.

13. Shri Surinder Singh Bisht, Labour Inspector, Baddi appeared into the witness box as
RW-4 to depose that he has not brought the summoned record as there is no such record found in
their office. He further stated that notice Ex. R-1 was signed by Shri Puran Chand Thakur, the then
Labour Inspector, Baddi. In cross-examination, he admitted that a file is maintained in their office
regarding the conciliation proceedings of any case. He further admitted that in the notice Ex. R-1, it
has not been requested to their office to initiate conciliation proceedings.

14. On the other hand the petitioner examined Shri Harmeet Singh as PW-1, who deposed
that he had worked as an operator with the respondent from the year, 2006 till the year, 2010. He
further deposed that he was present in the factory on 21.8.2009 and the petitioner had never stopped
him or any other worker from doing the duty and on 24.8.2009, he was also present in the factory
and the petitioner had never misbehaved with any official on that day and had never used any foul
language against any of the official. He also stated that the petitioner and other office bearers of the
union used to espouse the cause of the workers before the management including the enhancement
of bonus and the services of the petitioner were terminated as he along-with other office bearers of
the union raised the demands of the workers. In cross- examination, he denied that on 10.8.2009, all
the workers have gathered outside the canteen and stopped the work with the demand to raise their
salary. He further denied that the petitioner along-with other workers namely Raghuvir, Vikram,
Surjit Kumari, Surender Pal, Sandeep Kumar, Prithi Chand and Rakesh Kumar were leading and
instructing the other workers to go on illegal strike. He also denied that on 21.8.2009 at about 3.00
P.M., the workers have stopped the work at the instance of the petitioner and aforesaid workers. He
denied that on 23rd and 24th August, 2009, the workers slowed down the production. He further
denied that the workers were not allowed to enter inside the factory by the petitioner and aforesaid
workers from 25.8.2009 to 28.8.20009.

15. The petitioner himself appeared into the witness box as PW-2 and tendered in evidence
his affidavit Ex. P-1. In cross-examination, he denied that on 21.2.2008, the workers went on the
strike. He further denied that no notice of strike was given to the management. He also denied that
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on 21.2.2008, he along-with other workers namely Raghubir, Surender Pal, Sandeep Kumar,
Surjeet Kumari, Mohan Lal, Prithi Chand and Vikram instigated the other workers to go on strike.
He denied that they had told the management if their wages were not increased then they will not
allow to run the factory. He admitted that prior to 21.2.2008, they have raised a demand charter on
which the Labour Inspector-cum-Conciliation Officer started the conciliation proceedings and the
said proceedings were pending on 21.2.2008. He denied that on 21.2.2008 a chargesheet was issued
to him and aforesaid workers and were suspended. He further denied that after the settlement Ex.
R-14 they were taken back in service and the chargesheet was dropped. He also denied that he was
on duty on 10.8.2009 and at about 1.30 P.M., he along-with the aforesaid workers instigated all the
workers to stop the work. He denied that on 21.8.2009, at about 3.00 p.M. the workers have stopped
the production on their instigation. He further denied that he along-with aforesaid workers were
suspended on 26.8.2009. He admitted that on 27.8.2009, a meeting for conciliation was fixed in the
O/o Labour Inspector at Baddi. He denied that the on 28.9.2008, the factory was closed due to the
strike of the workers. He further denied that he was chargesheeted along-with other workers for
instigating them to go on illegal strike and he was also a part of the same. He admitted that he was
dismissed from service on the basis of chargesheet Ex. R-13. He denied that he is gainfully
employed.

16. I have closely scrutinized the entire evidence on record and from the closer scrutiny
thereof, it has become clear that the petitioner along-with other workers were issued joint
chargesheet dated 5.9.2009 and since the explanation submitted by the petitioner was not found
satisfactory by the respondent, a domestic enquiry was ordered to be conducted and accordingly
Mr. K. M Tripathi, Advocate was appointed as an enquiry officer to enquire into the charges
leveled against them in respect of joint chargesheet. After the conclusion of enquiry, the enquiry
officer had submitted his report dated 5.2.2010, Ex. RW-1/B. On the receipt of the enquiry report
by the enquiry officer and after the satisfaction of the respondent that the charges leveled against
the petitioner and other co-workers stood proved in the enquiry, the respondent concurred with the
findings of the enquiry officer, as such the copy of the enquiry report along-with show cause notice
was issued to the petitioner and other co-workers to the proposed punishment of dismissal and
thereafter the petitioner along-with his co-workers were dismissed from the employment of the
respondent company vide letter dated 27.3.2010. However, vide order dated 2.12.2015, this Court
had set aside and quashed the enquiry conducted by the enquiry officer being violative of principles
of natural justice and the respondent was afforded opportunity to lead evidence on merits in order
to prove the misconduct as alleged in the chargesheet dated 5.9.2009 against the petitioner. At this
stage, it would be pertinent to reproduce the joint chargesheet dated 5.9.2009 Ex. R-13 issued
against the petitioner and other workers namely Mohan Lal, Surender Pal, Rakesh Kumar, Vikram,
Nirmal Kumar, Ram Chand, Ms. Surjit Kumari, Sandeep Kumar and Prithi Chand with respect to
the alleged misconduct which is in Hindi and the same reads as under:

A W IR & P g AR 1 A 21—8—2009 DI €S9 FAAT T A1 HABR AT
TP Y BB T 3 I91 I B1H b QAT 3R ShaR & ARG B ¥ &M 81 d- faar
e fore yege! 1 e ff I far {6 g T ‘& A8 dF a9 J8 B YR RS9
Ay & I B BRI T8 © |

eI 24—8—2009 B YagDI o da9 ghg NG B EHT GG 95 AMCE de R
I T |

3 |l &l 25—-8—2009 P Fdg Hhag! & 3faR AR W= U7 BRI Wl W g
UE | MY RN < BRI WA BISHR 3 [N § FHR DT DI B T I B oIy IHART
Td WSHRT| A AN F AT B Yo A8l [BAT| MU AN & IHAM Gd AedhH I 3
SADI 7 AT AN B IF[ATS ¥, hael & 3fax BB (&G4 o1 AT Ud IRBIT godlel D |
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TdEPl &b GRT AT AN Bl FHAT AT {39 ART s1ffpl Bl ST d IR ssard &
fog 9 SHER SR Fedid TG PR B W U9 IR Hifh $9 IdTad B |l JHA 8l
I 2| ufe™ @ e BTad Usdl W T WRIE © Wfd MU AN A YSd BT dHedl 8l
AT R MY A 94 7 ddd ST @ SHADI BT dfed SHER B AMDI B W FH A2 B
fear| QIUER & a1e U ANl A S APl & A1 BAUR Bl S el § g g TIR AT
el & forg o O <2 & 3R Y Rl 7 TR AT hag! § 9 T8l o fear den gwat &
f ST Ml A1 9ER JHR OIRATT S9d B R Al QI | UM DI U YTl AT B B 9IS
M AT Hagl IC & U 3G B $aco 8l Y AR FHET & M9 ART Hagl 8l el <3 | 3™
AN & JY Ud fdedwe R9Y DI q@d gY Yo gl Ul | Yfe @ S & dIe Y AN
Bl I 9EY T |

AT AN & gRT U AT Add) Ud Th T 8lex fadid 25—8—2009 &I fhd 7w
QIR & oI gdgel =1 U, 30+ U fald 25—-8—2009 §RT BRI I eifdd #R f&ar| 3
AT BT e el fQid 26—8—2009 BT Fag NI 830 Iof Hhag! e W AT 1| offh
MY AN A a9 MY Ug B o9 I HAT PR AT deIoR=d feied 3meeh &7 e IR o
fear | faid 26—8—2009 ®I MU |1 FEfT sl 1 Te R O 4ffdl T 1 I for
AT gHBT b S BM WR ST S¥a 81 WR drg QU S, [S9e SR | 51We Sl S
TR ST ared 9 9 91 3 AT &1 edfhal B aofs | B IR F8) Y |

[aN

y§erhl gIR1 A BSdlell S1¥h ®I aIR—IR AT TAT R §9d draofa Il ssdrel]
SA® 3T T & IHAF g HSHM W TSdldl FATE PR YS! W IuReT 781 gV 3R d 39
I W S W ¥ % 59 g% Feifad et &1 fMeted amoa =21 forg omar &g +ff 538 wR T8
ST 3R BSdred ST R2dT | T ARl T2 Ush = (Mieifad siffie 30 YgdiR & o1 ger iR
WP | gRIERVT # ol 8Y | MU AN o SWRIad fasiep # g8 AT gl <1 b M9 T Heue
&l T <A, ST Mt B W ST S ANT—UET R Wd & P Y Dl I 9Ex e
g

faqidp 27—8—2009 BT WREF HRIATE & SR AT I efdd s1AdT 7 IR HRidR
AT B B U, B b BRI DI ol GNEE bridel ¥ R oF U 9 gqar & fh
I e S W qER TE o < ud S T o dis ) SRl | e e giem
QT @1 o <& Y ot

MY AR & IHAM T ISHM A &I 25—-8—2009 HI I Uferdl & SIHH saTd W
Re 3R &l 26—8—2009 W Wag! & d8R &R MU I Td IRGIE sedrd [aid
28—8-2009 TF NI T | M9 Al & SWRIGd HRf TR A GRIERYT 2| 37T &I IS 7
5 oy 39 RIY o &I UIfld & 9 a7 @ 3fex SR < 6 Al 9 U & fIvg STEma-eis
PIRIATE! BT WY | 3R 37T &I IR ARG 97 F ured T8l g3i a1 Ig FHeM QI b AT
JRIY WHR & TAT TaJAR BRIATET B SR |

el & 3ifad Auer da gt fAcfes smeer g9rdl BT |

17. Now, the question which arises for consideration before this Court is as to whether the
respondent has been able to prove the misconduct allegedly committed by the petitioner as per the
aforesaid chargesheet. The first charge against the petitioner is that on 21.8.2009, at about 3.00
P.M., the petitioner along-with the other co-workers named in the chargesheet stopped the workers
of the factory including the workers of the contractor from doing the work for which the
management had also issued the notice to the workers that they would not be entitled for the wages
for the period during which they had not worked on the principle of “no work no wage”. However,
to prove the aforesaid charge, except for the statements of RW-1, RW-2 and RW-3, no other cogent
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and satisfactory evidence on record has been led by the respondent. Though, RW-1 has tendered in
evidence notice dated 21.8.2009, Ex. R-2 but no reliance can be placed upon the same because a
copy of the same has also been allegedly endorsed to the Labour Department but neither any record
nor any witness from the Labour Department has been produced by the respondent in order to
prove that this notice was also sent to the Labour Department. RW-4, Labour Inspector, Baddi has
specifically deposed that record pertaining to conciliation and strike at Biogenetic Drugs was not
found in their office. The petitioner has specifically denied in cross-examination that on 21.8.2009
at 3.00 p.M. the workers have stopped the work on their instigation. Neither any independent
witness nor any worker of the factory or any worker of the contractor has been examined by the
management to prove the aforesaid charge against the petitioner. Therefore, in the absence of any
cogent and satisfactory evidence on record, the aforesaid charge has not been proved by the
respondent against the petitioner.

18. The second charge against the petitioner and other co-workers named in the
chargesheet is that on 25.8.2009, the petitioner along-with his associates named in the chargesheet
instigated all the workers of the factory including the workers of the contractor to go on strike as a
result of which all the workers went on illegal strike and also manhandled some of the workers and
threatened them with dire consequences as a result of which the Police had to be called. To prove
the aforesaid charge, the respondent had examined RW-1 to RW-3 but except for their bald
statements, no other evidence has been led by the respondent to prove the aforesaid charge against
the petitioner. Neither any independent witness nor any factory worker has been examined by the
respondent in order to prove the aforesaid charge against the petitioner. Moreover, no worker of the
contractor has been produced in the witness box. Though, the charge against the petitioner is that
due to the illegal strike, the police had to be called, however, no record from the Police Station has
been produced before this Court. RW-1 has admitted in cross-examination that they had not made
any complaint to the Police that the workers had stopped the ingress of the vehicles on 25.8.2009
into the factory. RW-1 also stated in cross-examination that a complaint was made to the Police,
however, for the reasons best known to the respondent neither any witness from the Police station
has been examined nor any record from the Police station has been produced. RW-1 has also
tendered in evidence complaint dated 25.8.2009 Ex. R-5 allegedly written to the SHO Police
Station Barotiwala for police protection, however, there is nothing on record as to what had
happened thereafter and what action had been taken by the Police on the aforesaid complaint Ex. R-
5. There is no evidence on record as to whether the Police had arrived at the factory and whether
Police protection had been given on the complaint Ex. R-5. Similarly, RW-1 has tendered in
evidence copy of complaint dated 25.8.2009 Ex. R-3 addressed to Labour Officer, Baddi regarding
the illegal strike but no record from the office of Labour Officer Baddi has been produced before
this Court. Therefore, in the absence of any record from the SHO Police Station Barotiwala and
Labour Officer Baddi, no reliance can be placed upon the complaints Ex. R-3 & Ex. R-5. Hence, in
the absence of any cogent and satisfactory evidence on record the aforesaid charge against the
petitioner has also not been proved.

19. The next charge against the petitioner is that on 25.8.2009, the petitioner and other
workers named in the chargesheet were suspended and on 26.8.2009 at 8.30 A.M. they refused to
receive the suspension order and thereafter the copy of the same was pasted on the factory gate and
on 26.8.2009 all the suspended workers have stopped the workers from doing the work. Further
charge against the petitioner is that on 27.8.2009, after the conclusion of the conciliation
proceedings the petitioner and other suspended workers had threatened the officials of the company
who had attended the conciliation proceedings for which a complaint was also made to the Police.
They have also been charged that due to their instigation, the workers of both the shifts remained
on illegal strike on 25.8.2009 and they continued their strike w.e.f. 26.8.2009 to 28.8.2009. To
prove the aforesaid charges, the respondent has examined RW-1 to RW-3, however, no cogent and
satisfactory evidence has been led by the respondent to prove the aforesaid charges leveled against
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the petitioner and other workers named in the chargesheet. RW-1 stated in cross-examination that
the respondent had made the complaint Ex. R-8 to the Labour Officer, Baddi regarding the illegal
strike and also to the Labour Commissioner vide letter Ex. R-6, however, the respondent has failed
to prove that the letter Ex. R-6 was sent to the Labour Commissioner. RW-1 admitted in cross-
examination that the letter Ex. R-6 might have been sent through registered post but the postal
receipt qua the same was not annexed. Though, RW-1 has stated that the letter Ex. R-8 was sent to
the Labour Officer by hand but admittedly there is no endorsement/receipt of Labour Officer on the
letter Ex. R-8. Therefore, in the absence of any satisfactory evidence on record, it cannot be said
that the letters Ex. R-6 and Ex. R-8 regarding the illegal strike were received by the Labour Officer
and Labour Commissioner respectively. Similarly, no witness from the Police Station Barotiwala
has been examined and no record of Police Station Barotiwala has been produced before this Court
in order to prove the letter Ex. R-7 written to the SHO Police Station Barotiwala regarding the
illegal strike of the workers. There is also nothing on record to show that what action has been
taken by the Police Station Barotiwala upon the letter Ex. R-7. RW-1 also admitted in cross-
examination that they have not made any complaint to the Police regarding the threat given by the
workers after the conciliation proceedings on 27.8.2009. Furthermore, RW-1 to RW-3 admitted in
their cross- examination that the management had not received any complaint from the contractor
regarding the stopping of work by the petitioner and other suspended workers. RW-2 also admitted
that the other workers have not made any complaint in writing that they had been stopped by the
petitioner for doing the work and to go on strike. Similarly, there is no evidence on record to
suggest that during the period of alleged strike there was no production in the factory. RW-1
admitted that the respondent had not annexed any record of “no production” in the factory on
21.8.2009 and from 25.8.2009 to 27.8.2009. Though, RW-1 to RW-3 stated in cross-examination
that they had deducted the wages of the workers for the period of strike but admittedly no record
has been produced by the respondent regarding the deduction of wages during the period of strike
and no record has been produced regarding the fact that the goods have not been delivered to the
dealers during the period of strike. Neither any independent witness nor any worker has been
examined to prove the aforesaid charge against the petitioner and other workers named in the
chargesheet. Even, the contractor was not produced in the witness box in order to prove that his
workers were stopped from doing the work by the petitioner and other workers named in the
chargesheet. RW-4, Labour Inspector, Baddi has specifically deposed that record pertaining to
conciliation and strike at Biogenetic Drugs was not found in their office. Therefore, in the absence
of any cogent and satisfactory evidence on record, the aforesaid charges against the petitioner and
other workers named in the chargesheet have not been proved. Hence, I have no hesitation in
holding that the respondent has failed to prove that due to the instigation of the petitioner and other
workers named in the chargesheet, the workers went on illegal strike from 25.8.2009 to 28.9.2009
and had threatened the officials of the company

20. Therefore, in view of my foregoing discussion, I have no hesitation in holding that the
respondent has failed to prove the misconduct against the petitioner as alleged in the chargesheet
dated 5.9.2009 Ex. R-13 issued by the respondent. Hence, the dismissal of the services of the
petitioner on the basis of the aforesaid chargesheet is illegal and unjustified. Accordingly, both
these issues are decided in favour of the petitioner and against the respondent.

Issue No. 3 :

21. Since, I have held under issues no.1&2 above that the dismissal of the services of the
petitioner by the respondent w.e.f. 27.3.2010 on the basis of chargesheet dated 5.9.2009 is illegal
and unjustified, hence, the petitioner is held entitled to reinstatement in service with seniority and
continuity.
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22. Now, the question which arises for consideration, before this Court is as to whether the
petitioner is entitled to full back wages as contended by the learned counsel for the petitioner. In
(2009) 1 SCC 20, Kanpur Electricity Supply Company Limited Vs. Shamim Mirza, the
Hon'ble Supreme Court has held that once the order of termination of services of an employee is
set-aside, ordinarily, the relief of reinstatement is available to him. However, the entitlement of an
employee to get reinstated does not necessarily result in payment of full or partial back-wages,
which is independent of reinstatement. It has further been held by the Hon’ble Supreme
Court in 2010 (1) SLJ S.C 70, M/s Ritu Marbals Vs. Prabhakan t Shukla that full back
wages cannot be granted mechanically, upon an order of termination be declared illegal. It is
further held that reinstatement must not be accompanied by payment of full back wages even for
the period when the workman remained out of service and contributed little or nothing to the
Industry.

23. Moreover, the petitioner was under an obligation to prove by leading cogent evidence
that he was not gainfully employed after the dismissal of his services. The initial burden is on the
workman/employee to show that he was not gainfully employed as held by the Hon’ble Apex
Court in (2005) 2 Supreme Court Cases 363 titled as Kendriya Vidyalaya Sangathan
and another Vs. S.C Sharma that :

“l6oeeeininnnnn. When, the question of determining the entitlement of a person to back-wages
is concerned, the employee has to show that he was not gainfully employed. The initial
burden is on him. After and if he places materials in that regard, the employer can bring on
record materials to rebut the claim.............. ”

24. In the present case there is no satisfactory evidence on record to suggest that the
petitioner was not gainfully employed after his dismissal. The petitioner has failed to discharge his
burden by placing any concrete material on record that he was not gainfully employed after his
dismissal. Therefore, in view of the entire evidence, on record, coupled with the rulings (supra), I
have no hesitation in holding that the petitioner is not entitled to any back-wages. Accordingly,
issue no.3 is partly decided in favour of the petitioner and against the respondent.

RELIEF

As a sequel to my findings on the aforesaid issues, the claim of the petitioner succeeds and
is hereby allowed with the result the petitioner is ordered to be reinstated in service with seniority
and continuity but without back-wages. Consequently, the reference stands answered in favour of
the petitioner and against the respondent. Let a copy of this award be sent to the appropriate
government for publication in official gazette. File, after completion be consigned to records.

Announced in the open Court today on this 8th Day of May, 2018.

Sd/-

(SUSHIL KUKREJA),

Presiding Judge,

Industrial Tribunal-cum-Labour Court, Shimla.

25.5.2018
Present: None for the petitioner.
Shri Rajeev Kumar Sharma, Advocate for respondent.

As per the AD received back, the notice issued for the service of the petitioner through
registered post has been duly served. Case called repeatedly but neither the petitioner nor any
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Advocate authorized by him appeared before this Court despite the fact that as per
acknowledgement the notice issued for the service of the petitioner had been duly served but
despite that he had failed to appear before this Court which clearly shows that at present the
petitioner is not interested to pursue his case arising out of the reference sent by the appropriate
government to this Court for adjudication. Therefore, this Court is left with no other alternative but
to decide the reference on the basis of the material whatsoever is available on the file. The
following reference has been sent by the appropriate government for adjudication to this Court:—

“Whether termination of services of Shri Devender Kumar s/o Shri Om Prakash C/o
Shri Jagdish Chand, Village-Nanowal (Tapparian), P.O Kheda, Tehsil Nalagarh
District Solan, HP w.e.f. 1.10.2016, by the Factory Manager M/s Krishna Thermopack,
VPO Belideor, Tehsil Nalagarh, District Solan, HP without complying with the
provisions of the Industrial Disputes Act, 1947 is legal and justified? If not, what
amount of back-wages, past service benefits, and compensation the above ex-worker is
entitled to from the above employer/management?”

From the aforesaid reference, it is clear that the petitioner has alleged his termination w.e.f.
1.10.2016 to be illegal and unjustified but despite having been duly served, he has failed to appear
before this Court and to file statement of claim in support of his contention arising out of reference.
There is no material on record/file which could go to show that w.e.f. 1.10.2016, the services of the
petitioner have been terminated illegally without complying with the provisions of Industrial
Disputes Act, 1947. Hence, this Court is left with no other alternative but to answer the reference
against the petitioner and as such the reference is answered against the petitioner and the award is
passed accordingly. Let a copy of this order/award be sent to the appropriate government for
publication in the official gazette. File, after completion, be consigned to records.

Announced: 25.5.2018.

Sd/-

(SUSHIL KUKREJA),

Presiding Judge,

Labour Court, Shimla Camp at Nalagarh.

29.5.2018
Present: Shri Niranjan Verma, Advocate for petitioner
Shri Navesh Kumar, Advocate for respondent

Today, also claim not filed. At this stage it has been stated by Shri Niranjan Verma,
Advocate for the petitioner that he does not want to proceed further with the present reference and
wants to withdraw the same. To this effect, his statement recorded separately. Therefore, in view of
the aforesaid statement of the learned counsel for the petitioner, the present reference is answered
against the petitioner and in favour of respondent. The statement of the learned counsel for the
petitioner which shall form part of this order/award. Let a copy of this order/award be sent to the
appropriate government for publication in the official gazette. File, after completion, be consigned
to records.

Announced: 29.5.2018.

Sd/-
(SUSHIL KUKREJA),
Presiding Judge, Labour Court, Shimla.
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23.5.2018
Present: None.

As per the Track Consignment repost, the notice issued for the service of the petitioner has
been duly served. It is 10:45 A.M. Case called twice but none appeared on behalf of the petitioner.
Be awaited.

Sd/-
Presiding Judge,
Labour Court, Shimla.

Case called again
Present: None.

It is 12:55 PM. Case called again but neither the petitioner nor any Advocate on his behalf
appeared before this Court. Be called after lunch.

Sd/-
Presiding Judge,
Labour Court, Shimla.

Case called after lunch
Present: None.

It is 3.30 p.M. Case called repeatedly in pre and post lunch sessions but neither the petitioner
nor any Advocate authorized by him appeared before this Court despite the fact that as per Track
Consignment report the notice issued for the service of the petitioner had been duly served but
despite that he had failed to appear before this Court which clearly shows that at present the
petitioner is not interested to pursue his case arising out of the reference sent by the appropriate
government to this Court for adjudication. Therefore, this Court is left with no other alternative but
to decide the reference on the basis of the material whatsoever is available on the file. The
following reference has been sent by the appropriate government for adjudication to this Court:

“Whether termination of services of Shri Madan Lal s/o Raj Kumar Village
Khumahra, P.O Kaba kalan, Tehsil Kasauli, District solan, HP by the Registrar,
Maharishi Markandeshwar Medical College and Hospital Village Lado, P.O
Sultanpur, Tehsil and District Solan, HP w.e.f. 12.2.2015 through oral orders, without
complying with the provisions of the Industrial Disputes Act, 1947 as alleged by the
workman is legal and justified? If not, what amount of back-wages, reinstatement,
seniority, past service benefits and compensation the above ex-worker is entitled to
from the above employer/management?”

From the aforesaid reference, it is clear that the petitioner has alleged his termination w.e.f.
12.2.2015 to be illegal and unjustified but despite having been served, he has failed to appear
before this Court and to file statement of claim in support of his contention arising out of reference.
There is no material on record/file which could go to show that w.e.f. 12.2.2015, the services of the
petitioner have been terminated illegally without complying with the provisions of Industrial
Disputes Act, 1947. Hence, in the absence of any material on record, this Court is left with no other
alternative but to answer the reference against the petitioner and as such the reference is answered
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against the petitioner and the award is passed accordingly. Let a copy of this order/award be sent to
the appropriate government for publication in the official gazette. File, after completion, be
consigned to records.

Announced: 23.5.2018.

Sd/-
(SUSHIL KUKREJA),
Presiding Judge, Labour Court, Shimla.

25.5.2018

Present: None for the petitioner.
Shri Rajeev Kumar Sharma, Advocate for respondent

As per the Track Consignment Report, the notice issued for the service of the petitioner
through registered post has been duly served. Case called repeatedly but neither the petitioner nor
any Advocate authorized by him appeared before this Court despite the fact that as per the Track
Consignment Report the notice issued for the service of the petitioner had been duly served but
despite that he had failed to appear before this Court which clearly shows that at present the
petitioner is not interested to pursue his case arising out of the reference sent by the appropriate
government to this Court for adjudication. Therefore, this Court is left with no other alternative but
to decide the reference on the basis of the material whatsoever is available on the file. The
following reference has been sent by the appropriate government for adjudication to this Court:

“Whether demand of Shri Vikas Pathania s/o Shri Kashmir Singh Village Makrari,
P.O Jalphed, Tehsil Joginder Nagar, District Mandi, HP for reinstatement of his
services and payment of salary from 14.4.2015 onwards, before the management of
M/s Astral poly Technik Ltd., Village Bated, P.O Barotiwala, Tehsil Baddi, District
Solan, 173205, HP, after receiving full & final amount of I 97204/- from the above
management is legal and justified? If yes, what relief the above aggrieved workman is
entitled to from the said management and if not, its effect?”

From the aforesaid reference, it is clear that the petitioner has demanded for reinstatement
of his services and payment of salary from 14.4.2015 onwards before the respondent but despite
having been duly served, he has failed to appear before this Court and to file statement of claim in
support of his contention arising out of reference. There is no material on record/file which could
go to show that the aforesaid demand of the petitioner for his reinstatement in service and payment
of salary from 14.4.2015 onwards is legal and justified especially when as per the reference he has
received full & final payment of ¥ 97204/-. Hence, this Court is left with no other alternative but to
answer the reference against the petitioner and as such the reference is answered against the
petitioner and the award is passed accordingly. Let a copy of this order/award be sent to the
appropriate government for publication in the official gazette. File, after completion, be consigned
to records.

Announced:
25.5.2018.

Sd/-

(SUSHIL KUKREIJA),

Presiding Judge, Labour Court, Shimla
Camp at Nalagarh.
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JERT farT (HifAer omEn) Rer—171001

Afeer—gad—-emf =T

faslch 11 3TeRay, 2018

SERT—(A—4)AT—376 / 2014—6683—6691 . —Td HURY &I Jrod fhar oan & b
faMTT ERT 1T el ¥ U+ arell 09 oY @Sl @l /@SSl 9 d, TR g goil I8 5q
e UReRfar vd ufoRuel & Sty 9 AfAg—vd—-em™ (Tender—cum-Auction) &I Ufdhar
3MOTS ST XE B 5 ufhan & v =RT H Sad @l /sl B A i & o & €
ARIRI gl =RoT H Iq @Hl /ISl Bl Gell Al &I TR 91 59 Ml ufhar 3 S
Al Izaaw IR dreilardr / FIeRaT §R1 gdAIfdd @ SIRAT S9al 9F /E8s BT dhd
dreiiarar / fAfderardr et fbar SIRET | [Mfder s ar @ I8 AfeR 8N fb a8 el Hani H
W 9T of Wbl © T U fHifaeT # qunis TS IR A 31 AR wR el 7 A 2 |

ffaerd @ el doc] 7ol Fovl, M USw & dRIed # T &1 S @ 2 |
ffaaT f&TH 14—11—2018 BT WM 4.00 o dF WA JARTHRI Hoeg, el foef, A=A U &
BRI H A g5 fohdl § @i ffEeR srfad § &) g [fder Ul | Srell Sl g I|a!
yfafic (Entry) @ 0GR gRT ST IR § &1 oA sl aradt {1 @ ey
ERT SN @1 SR | Sad @i/ Essl o Ffde] g 89 R e 15—11-2018 &I UTe:
11.00 I I @Hl /TSI B Fell Al P! §RT Tl foe] & dad W= H &I SIgd] |
ot fom aafedqal 7 Mfaed & € @& |- o o W1 g9ga Jfdad afaferd 8 9l ¢ |
599 Fldd oY WIS GHl /WSSl B SIFeR) a1 [fdaT g e &1 ufdhar g wral & fofg
I g—far, fRAred uaer, RMer—1 sierar i Af¥er doe, el foel @ drRifead 3
Al PR fegq § R GHd WUT R Adhd © | 39 SIARad Mfdar 7 Wi /Ess] Bl
STHHRNT 3T website emerginghimachal.hp.gov.in & 1 U@ &1 ST Al & | ™l @l
UfshaT W= BIF WR UK gg Mida] AT 39 @rell SR | SWRIed a1 H ¥ Seaad dreiiard]
ERT &1 g diell o1 R Jerar Seerad Ffdererar grr <1 78 ffder [f3n, i A i srere g,
I AT drefiardr/ MfdaT a1dr & dd Seaad JIR1 &1 25 Ufierd AT T9 S HRAT]
BRI SiIfdh ST S a1 IR & &9 # 81|

B A e S e 3 soar N § 9 N @1 gwe €, SW A & U
f=feRad TwaTdsil & 84T IIf=ard 8:—

1. TS |

2. W9 GNERIT 9HET T 8 B I9Y UF |

3. fAfd=T I1ar &7 Saa SaS AR 50000 /— I (U= 8GR ¥03) 4% |IHC &
w0 ¥ fAfaer v gof §U # W gY@ 9 9 A1 9 g7 FeiRa ffyr @ uge
G ARGR FRITT Goel § eRIER IR & fofw d% § ST F=am 87 |

4. dg A1 AT S A ST BT @D B, SAPI Iad S 4
50,000 / —%9Y €RIEX M3, %w@mﬁﬁﬁﬁaaﬁ?ﬁﬁqﬁw@a@ﬁ
PR & FH UG PR BT | A FEETR A [fd|r S a1 arefigrar waw
P 9 g4 G ABRT Foe] A I T U BT | b UAY UF W QT Afdqdl
DI FANTR | I BT AT 81T |

5. 9% giUc INRA @H AR Hool, RHAME YUY & AW I BE| db gUC b
o el grar/fAfder gar &1 9@, gar 9 99 FwR for@r 891 arfdv | erawhd
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qrefierar / AfdeT <rar & S gide, e gui 8W & [uRd drfo @) fear
ST |

6. Uc 8 2ICIX &F U HH & Bl qlol o dToll dicilerdr fRarel & a1 S9 Al

(Bonafide Certificate) U¥Jd hX-T BT |

7. fafder if¥r srerar 9rel ufd 99 & MR U o SIRAT |

8. TAfder &M Yol wu | WR_1 8 9 SWRIgd diofd Swrasl MdaT B & |1 Feli | 84
1Y =er 3R Ffder w1 Wigd T8 fHy SR |

9. fAfder Wiaw @ SRM emdesd /Ui &1 ST & AHeT BT Ifart B |

10. AT # A1 o & $98d AlGadl I Al I8 e B Al 7 5 g8 Mfder ik
ERT & r § 9T of |

e fAfder & forg Mfder w rog o g, Zaree geer, Refe—1 seeEr @
PRI Foe] & BT W UG PR AhdT & OTEdT oI 5,000 /— 0 URT BH BET| AMdGDH
& of ®7 | W gY Ffae v 9R 9= o § @l siier, gon @ wrife § Sad
T T3 fOfYr 9@ uga &= BN | oI & SR 93 Rl H fAfaer v 9 mafkd @ &1
A foRaT 8191 JMATD € T foThIh & 918 IR AMdEd &I A1H 9 udl ) W Rl § for@r gHr

1=y |

FXARIRT / —
e ST,
AT g9 |

DETAIL OF PROPOSED MINOR MINERAL QUARRIES OF DISTRICT KULLU
FOR TENDER-CUM-AUCTION :

NIR Name of the | Khasra No. Area In Mauza/ Name of Reserve Price
No. Quarry Bighas Mohal Mineral (in Rupees)
1 2 3 4 5 6 7
1. Beas River Tukra No. 1 | 09-11-00 Diyar Sand, 2,00,000/-
Part-C Stone &
Bajri
2. Beas River | Tukra No. 2 | 07-12-00 Diyar Sand, 1,75,000/-
Part-D Stone &
Bajri
3. Beas River Tukra No. 1 | 10-00-00 Rot-II Sand 2,00,000/-
Part-E
4. Beas River Tukra No.1 | 07-10-00 Rot-II Sand, 1,75,000/-
Part -F Stone &
Bajri
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5. Beas River Tukra No. 1 | 06-10-00 Rot-II Sand, 1,50,000/-

Part-G Stone &
Bajri

6. Beas River Tukra No. I | 03-15-00 Hat Sand 1,00,000/-
Part-H

7. Beas River Tukra No. 1 | 06-09-04 Bajaura Sand 1,50,000/-
Part-1I

8. Parvati River | Tukra No.I | 08-04-00 Kashawari | Sand 1,80,000/-
Part-A

9. Parvati River | Tukra No.1 | 08-00-00 Kashawari | Sand 1,80,000/-
Part-B

Ae— (FF AT 3 T PHH AT 6 9 Th ¥ & forg Ffagr vd Mar w & oeefl) S
W= g9 GReTT gy, 1980 & UTAYTHIl I 3BT el & al Forest Clearance o=l
arfard 2

fAfaeT—gd—rem i ot

1.

fa|mT gRT 76T B H 09 Wl Ul oy WSl &I @El &l Zarad gaer ol
wfer (Ramd) iR @frsr @y @+= S uRded iR WUeRY &7 fare) frm,
2015 & =i @A &g Ffdar g gell Al gRI 3f&fed fbar SR | @« gq
RG] AR & vaS H 9T gRT ufiay & R R AfdaT /- erd iy aga @t
SRy e fAfaer /e Swaaa f[Afaer /A <9 9l fdd @ U | ue @l
SR |

fafaer /rarh <f¥r gfad & MR R o ST qer Y S¥l e} R g 9y
IS B S, IHD SWI S I WYY JAE & AR T /Aar iy
JffaRad Sad IR R gfday 10 ufcrerd i’ ashdfe TS 1 &% 4 AfaRad i
IS DI ST |

fAfaer /- arft <9 arem &fdd A ff Sar § @99 9 9=od < A @
JHIITER A8l 8F1 a1fev | Ife w1g Hfaer /e <9 arem aafdd v & ghRIeR
BH @1 QT Uy ST O S afad @l fAfder /Hiar uthar § 9nr o @
argefer & & SIRRf | Aaf} @1g gereR @fed w18 @F e /e w o o
g, R faurT @1 91 § 99 BT @ a1 S IR § SS9 Afdd gRT ST 0,
FHrET AR H AN B & ST JoOl W@ BT ST RG& PR @l B Y+
AT SMHET B SIQE |

Ihd fAfder e /9ieiierdr U a¥ & folg <F g qrell N3 @ 25 yfoerd afdr
ffaer /Near e & 98I A BT Sl b G IR 81 | g9 stfaRad
fafagr /e ¥ & MR R ISR, Yargd ¢ad, District Mineral Foundation
Trust Fund 9 3MJ <& /I3 999—9d WR Sl 2T 8 S fAfaer
ST/ IeiTardr BT STHT HRar 817 | Y2F 99 &1 fAfaer /e 3 & 25 ufoerd &
IR R Izaaq fdeT grar / drefiaral 1T Upfront Premium & w0 H ST HRaT
gft S f <3 SR fowa o awmaiia @ STt | I8 Upfront Premium <131
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10.

11.

Seaaq fAfaer <rar /sielierar §RT Letter of Intent SN fbu o9 @ fafsr & U@
TN @ Ay & WIAR STHT HRaAT BRI I STHT $HRATs T8 ST I3 6l Sied
PRG G BT YT A [HAT SR |

A & TG € S arell diell IS 10 ARG B B WHT F 98 Ol § df $9
AR H dIeiGTdell §RT SMTell dlell 50 §9R ¥UJ Uy drell & IMIR 9R & <+
B | g IfaRed o I8 I 25 oIRg S W ¢ Wl & df 99 IfaRe H
3TAT diell Ueh oG B Ufy qlell @ fedre & <= gl |

el & TR IC HHST BT I8 AT BT © b & S arell drell gfelfT (Pooling)
AMfE B aole ¥ HIgRUg 2 IT IMATIHY HH 3N & & a1 I Ifawql # HHCT Bl
Sad fasll @e & A ufhar &1 Maffad a3 &1 ffeR 2 |

Ife g Mfder s/ drefierdr fodl g @i e @F & @S SIfeeRi @ drell <ar
2, g oEd iR fAfder /er ufhar 9= 89 @ 9Ha 9T el @Al ©
a1 [faer /N ufshar 9= 8 @ SR AJURed 8 WY, 99 Refd d 99
ERT STHT &7 T8 AR eRIER AR Siad $R ol SIRAT iR 9fdsy § &7 9 &9 5 99
P fou oo # ol A e ) o afad fAfaer /At § e 98 o | e
qAqT I Gl /TSl B YA (AT /Aar il I o SR |

RN @l /TSl & Wiel ARBRI ®I FfaT /el 8 AfeRgd fbar a1 &
SID GERT 0 /o Rapre A1 R Adimiferd AT /g el &1 SMaRI, 338
afdd T @ IfeR! | UTd &R Ahdl & 9 &3 &I AR Y i TR W
P} FhdT T, mﬁmﬁaﬁaﬁﬁqﬁam@rwwv@ﬁ@m/www

08 BFIX ddb @ &F e faiRm & foru Rfera & arfs I @rtl &
ISR GEARET f6ar ST A | o o™ UTel R+ & fo Hfdararar / diefiardr &l
ffder /el & qd @99 ARSI & |HeT, AUl [BHrEell ARl 819 BT g uH
(Bonafide Certificate) Sl b W& OGN gRT SR fham AT & WA BT
JfFERl | AT 8 TIR I TEH HA & del Wsel zg dis A RAEmEEN
ﬁm/aﬁ?ﬁwaﬁ?ﬁﬁéﬁ%ﬁwaﬂwﬁaﬁéﬂﬁﬁ?%ﬁaﬁw

TeS! Pl dlell < Fhal & |

MR YIeri{ 3MferT &l o fb fAfaer /e grT ura fer i = &1 srufera
JIRT & 3rgwd &9 © d 949 Refa § dfAfa Ffder /Aiam? gR1 &= &1 amefeq =
R B oy RmIRe &R Fadl 81 Wl & JAad IR Jed | iRy

BT H ST 2 |

WSl & QU9 8 TR 997G 3Mde (EIA Clearance) T a9 HReToT Sifdferas
1980 & II<TIT (3R IMERI 8 1) Wipldl ShaR /Fhel FII&T JTaT / dretiardn
ERT 309 WR WR 9 39+ Td g SIIRGA WX FeTH Authority is Letter of Intent STRI
B B ffr 9 < 9§ & NiaR Ut dAr B | Ife Soadw diefierar g9 orafr H
Environment Clearance a7 g HR&UT 37AIH, 1980 & 3f=iid Wil el BT H
R} REaT § Al 99 Rafd § Swaaw fAfaererdr /sielieradr gRT Environment
Clearance d 3 WEHAT U B IR B TS WA B FHIET B & SURI
Letter of Intent &I G Bl JFTH Uh I¥ db THI Iela™] R AS9dh SEUNT g
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12.

13.

14.

15.

iy forar SRR G $9 9 U U 9y @l Sfaf ddb Wl R SedH
fAfdareTar / diefiarar a8 ienfadl Ui 81 HRal € ol Letter of Intent @1 3/afd &
AN THY 9eIaN! IR bddl WRBR gRT 81 0 o SIRAT | JaimRid I awd
Segqd AfdeTaTar / areliardl Environment Clearance @ 370 IdTdfadl UTal &R H
aranef IEAT § A1 S99 3fa%eT H Letter of Intent GG & SHd §RT I T8 SAMA
IR T T ST HRATS T IRMEAT S B ol SIRA | EIA U &1 & SURT &1
The Seaad fAfaer gmar/diefierar & 59 &3 & forv s [Afaer /emh < of
I & H AT BRI BRA DI AFAR UG Bl ST | Environment Clearance d a9
TRETOT AT, 1980 & I BT TS YT & IR H SPER THI—IHT R fIWTRT
DI I HRARIT |

R, TR g IO IS B oY WSl TEl BT Af&Had @i 10 a8 TRANT JH &
forg g a9 fowmr & w=fad 15 99 8 qer Seaaw Afacrerdr / dreierdr & @ = §
PR B F g4 AU TR W IR Td 99 A R IRPR H @ &5 6
TR YT 3Ther Wi (EIA Clearance) @ a1 SiRef0T 3T, 1980 & 3f=iild
IR (3R Sffard 81 1) d Registered Quaified Person ¥ Mining Plan I<arT
sfart 81 Swaaq fAfder arar/deilear & g7 § 9ed IfPaRN! §RT WReR |
wWiepfa & ugerd ffdar /™l el & U 7 & SURI Letter of Intent  IRI
fpar SIQAT d1fs Searcd iellardl W &rF &l UITdaRYl U4Td 3fdeld il Hew
Authority | T {1 ST {6 2 99 @1 8 & IR UTd &) A | Letter of Intent #
TR ME Tl B AU b SR Seaad (e qrar/dietarar & g H
FREIR Wgfd ameer IR fhy S difs e e fhar S e |
AT wTed @R W qd Wl JAIeIRSAY gul dR1 IR e Seddd (Hfdar
AT/ dieiiardl §RT aHRd &R offe @ wg § T I e & HEIfed | o
PRA AFERS BT G AV gul A AT 25 yfcrerd SR fhed & SMER R gHrn
IR FHI—FFI W G ANSERT & HIEd H I [0—2 B IATAR H wY |
ST HRa BT |

fAfagr /art daa S R d Wer 'rfl, afe fAfaer /e fee wem
BRI FIRT AT BT T8 BT |

ST e 9 B SURINT Seaad Afder grar/ dietrerarn, Hfaer /et § fog
T &3 ¥ ydP U ¥ b oY AT Mining Plan & 319U BRI &I | Mining
Plan ¥ 3fidford @S & &1ftie AT # @Sl Ma@req W S&1 I8 fhar S |ddr
2 | 9 99 YUl 8 & SURI SdhaR &l Mining Plan fR | SIAIET HRaT 81
e oy 98 FRMIER Mining Plan @1 3@fd & |ATT 89 | &9 9 $H 120 faT
9d TEIHROT & foTY SfaaT BT |

A IS BT FPR 2 fb T o & 99y P fagy uRRufaal o = &
G U AT W T O Fhd § 9l b T gegd Afdadl Bl A B8Rl | 6
FfaRed W= IH=l o feen A<y AR gRT F9—99g R O fhu SR 4
T T B A= B | AT BHET BT I TG R ' B ag fedy o fAfaer /e
& BT 9T BRI IA0 IRATBGR B Fhdl & | Ffder /ar & SRE afe dis
ICieTd GRIgER Rl § dl Weri el &l I8 Ifer enm 6 98 S9 gN
ST B TS IR eRIER AR e wvd gd W (Afaer /e § | o & forg
AT YT PR Fhdl & a7 59 R H e ANeR gRT fawga Rulic aRaR
BT URNT B IR |
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16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

fafaer /eamft w® o ¥ &5 9 Sov R WA @ fed enfod ©F heR H
SYN ox9 g A T8 Rt weg Al e e qrr/drefie,
fAfaer /- ar iR o T WSl 3 U9 Ugel 9 B MU e $HIR H STANT |
T ATEdT © I1 997 e HIR AT AT AEd & O Sad IR WA Bl
ffaer /hemh & fov W & W FrEl @ awid o ¥ g & IER &M
Ty W= 39 Rfd # W dreer o gel Rl o= @ ergAfa =8t gnfi| =
W HIR M B ARPR §RT ORI by T AT/ SRRgaiail & sf=ia rgafa
I BT AR 'R | g9d IifaRed fedl @ & forv afe ffacrerdar / drefieran
Th W e Ffdd 8 dr 99 Rafd § Swaaq fAfder gmar/ Ireilerdr & e &=
A I3 Y GG BT Y U&7 H Ugel ¥ AT bl U@ & T HIR H JINT
PR B A B | lfh Afe MfdT—vad—ardt W Ay S arell oy @i
WM BT 87 2 gaedX A HH & al U a1 H Iad @TF (2 Hects. I $H &9) B
MR UR, 7T XS IR AT SR &I rgAfT T8 grFfY |

SHfed § Ife emaead 8 dr fhdr Y [Afagr /ar & off 18 W9 & 91T &l &
fpaT ST |1 © AT A BT YOI BT F AT I BT ST AHAT © | & BH BIA Dl
TR H ST AR AT I U H HH BT ST |

@ g HYM JUBRU Mechanical/Hydraulic Excavator/Sit Siodidio s &
TR & Wil 2o wo wior @iver (Rarm@) iR @ @y @== S9a aRagd
3R WUSRYT &7 AR 99, 2015 9 FHI—0HT W FINRT Sad g4 & uraermi
& = 9 UG Environment Clearance ¥ &¥Ig s A & AJHY B I ST Tl
FeTH AAGRT | Ird T & IW 39 IR WG o F T MaeTF 2 |

G /T4 /Tgs H UgA & oIy AN 99 G WANT @RA Bg SdaR  gRid
Ul / a9 | Al U+ WR WR UT &I | H T ygasd & A1 & forg T
B BIg STFHIRT &l B |

Aol & forg gwafda e A Il @z ol g sl § oA RN ey
A / ATl & J—@Ia SMUBHR 8l A $9 AT H ShaR FHIET J—@radl
A MU R W SART U AT G 39 TR H AT B B RranT T8 8Rf |

dlce] g B 9 AlSl T WSl DI 5T Bl A1 H 18R o S DI AT &1 81T |

3T AT DI b+ oG Y WISl BT IRGST A S dol A UK B g9l db
gfcaferd 38|

SHERI B FHARET BAT N [ IHS §RT oY T A9GR 41/ TsS H ABfordl
BT RIHR T |

T B ST B ERIAT I U Hex | 31 Texrs o g1 fohar S|
Gl & THAGIU 9 @Al @ (fRd SRl § ®I W gwded T8 g
=RV |

fe gftfq ordt @) rare™T Bl 8 AT A1F o d a9 &5 BT Bl f yeR @7 &
fTT & &9 | A% Sl 2, A7 39 aN FREER SridTel 3Wd | Alg SR |

SheR S W WIHd &3 | el T WS & A3 & ARG ART [a9RT 6
< |
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28.

29.

30.

31.

32.

33.

34.

T w1 fRo "o v Wi (Ramgq) iR @f el @y @+ S9@ uRags @i
HUERY &1 o) 99 2015 9 ARI—99T R GINET Sad A @ g,
WHR gRT ARG fRArEe uewr @i i, 9IiaRol 991d sfdhet /a1 |Refvl
JAAFTIH 1980 & I WIgId BT AT & AJAR, [THRT §RT FHI—FHT W TR
e, A RTEEl & SMeR @ ™Y fhar UM | SWied  Hi /
ST / Je= @l ufar @ iR Swriferd | Ui &1 S |\l 2 |

3D oI Wihfd g W B A Fdred AT H Afgd SLP (C) No. 13393 of
2008 ST fob AT Sod <RI § fRATEe Ues gRT A1fadt W= CWP No. 1077
of 2006 WA Y9 T 3 P A H qIRd foig & faog IR @) TS © & 3ifad
ol & orgwu & 7 BN | g9e AfaRad feddl o/ <ImaTed gRT I W
39 IR UIRT M | A= BT |

SHER AT IART Bl ¥ HHANT fAfder /el & v T &5 &7 s ¥ afe wal
Ay WA H Wferd Urm S ® d S9a faeg 2o wo Tvr witer (Rama) ek
S 314y @HE 9@ URaed 3R ISR &1 IR0 949 2015 9 FHI—99T W
AT & WTaem=l & FTAR HRIAE! 3 H g SR | IS ShaR AT IFHT iy
A HHART AT AqET IR IR—IR Y WA g G997 “W” B F g H |iEferd
TRIT TGl € O ARBR ST SHT ¥Ga 41 BR Ahall 2 |

SHHR WRHR B T & @ afyfed & foy SR T8 Saw | ord: 98 W@
RTeR B8R |

RPN Pl ATPR 2 fF I S=adq dieil BT 947 fhedl PR a0 SRABR B bl

=
IRAR B ATPR B fh SIRIGT g AT 1—32 H TR T8 odf, & ffARad o=

I 3BT AT e B SR T Al 2 |

PR BT ATPR & b IWNIad g G=AT 1—-32 H RN T8 val, 9ai 9 g4l &1
JITAAT DI IARAT H SHT g8 |l fhar o1 Adbar & dn 39 Rafd # SdHeRr g™
ST ¥IfRT, S SR, Upfront Premium @ JHRIS favd onfe |wved T Sfed @
SIES I

e fourT ¢HifRe o) RMer—171001
ffaeT—ga—et™l

faslh 10 3TefaR, 2018

SERT—Y(@M—4)Ag—515 / 98—6630—6648. —Td ARIRYT Bl JfAd fHar Srem & 5 T
gRT 5T AvEl H Us arell 16 oy WSl @Fl /Egs 9 VA, TR g doil 3o Bg 3Ned
qRelRfar vd ufougl & Sewg 9 Afaei—ud—-em (Tender—cum-Auction) & UfshaT 319+
ST B 2| 39 URhAT @ UM TR H Sad @Ml /Essl & e s @ o @ g,
TR fgdig =Ror | Sad @Ml /@SSl @ Gell A & SR o7 89 Ml ufhar § S
Wl STaaqq AfY grefledr/Afder ST gRT uRarfdd @ SR S9al @H /Ees & ahd
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aretrerar / fAfdeT g et fBar SR | [ifder S1ar @1 98 ¥R 8RN f$ a8 gell Aiar 4
A URT of AhdT & TAT AT ffaer & guifs 78 ¥ 9 a1fde ¥ w9l © Aahdr 2 |

Afae] @ feR 7, e Avel, Raae e @ daiad | ST &1 O <&l © |
fAfaaT faid 12—11—2018 BT TM 4:00 Io1 Tb W ARTHRI FULI, Ter AUS, fRAMES Uasr &
BT § AR g5 ol # @i IfferT eratad # @ 15 fAfder 1 # el oY 9 S|t
yfafic (Entry) @ 0GR gRT Rfad ™R # &1 SRl e gradl @ @ srfdery
ERT ORI & S | Sad @/ @gs! & Afde] o 89 R fRFid 13—11—2018 BT UTe:
10.00 I I Gl /TSI D Fell Al HHST §RT M BRI AUS], el AvEl & F91
godq @1 Sl | fred O afdaal 9 Ffaeg & 2 @ S o) 38 W 398d Afdd
Aftaferd 81 Faar 2| STgd Afdd oY @fel @i /Egel @ e aar [faer @ Aant &
gfshar g wdl & foly og q—fa=r, fRAEe uqw, RMer—1 e @i ffEery, wvel [Sern
A & Haerd H fEdl A B fegw # aR G i B Adhd § | g9 sifaRad fAfaer
g HAIErT TG W@Fi/ESSl B BRI [J9RTT web site himachal.nic.in/industry 3 ¥ Ureq &1
S bl © | A BT UfhAT W B WR UT g3 Mded ST 3T @iell SR | SuRIe
qFl H W STaad dieliardl gRT & TS el aF f¥T srerar Seaaw ffder qrar grr & 18 fAfaer
IR, S W R g B, 99 AR dlelierdr/ MfdeT ST @ da STaad IR BT 25
gfarerd S \HI ST HRAT BRI Silfds ST S Bl IR & wq H 80T |

IS W e S FfIer <9 st A § 4N oF @7 sTge 8, 9W afid @ U
f=faRad TwaTdsil & 84T Iff=ard 8:—

1. UprS |

2. @ 9NRIG g6 T 8 &7 39 UAT| (No Mining Dues)

3. fAfI=T ITar &7 Iaa SAAS JAfONT 50000 /— U (=T BOIR ¥03) 4 JIUC B
w0 ¥ fAfaer v gof §7 # W gY@ 9 W9 A1 9 g FeiRa ffsr @ uga
G TSR AT AUST H eRIER AR & oIy 6 H 1 FRam & |

4. @Iz W Afdd ST NAM o7 BT STgD B, SADI Iad cdel Y4 HaforT
50,000 / —¥9Y tRIEX V¥, 9% $¥c & ®©U § FERd el 9 Ugol gwfed @i
PR & FH UG PR B | Al WENTR A [fdQr Sm@ar a1 arefierr gdaw
A I qd G SMUBRI, AUL A YA UF UG B | Y FA™ UF W QI AfRadl
BT FANTR # S &Y AT B8R Y |

5. d9% gUC 9HEfId @ AfReR), AU fRAeed USw & AW <F BN 9@ SUC ®
o el grar/fAfder gar &1 9@, gar 9 99 FwR for@r 891 arfdv | e whd
grefierar / fAfder grar @1 S giae, A gof @M @ S arfiw e fean
ST |

6. fafagr wIf3r srerar arel ufd a¥ & 3MUR WR <l SIRA |

7. TAfder &M gl wu | 9_1 81 9 SRIad 9o Swarasl MaaT B & |1 Feli | 84
12T e R ffder v wigd 72 fhy S |

8. fAfder Wiam @ SRM emdesd /UffAfS &1 IS & |HeT BT et B |

9. AR H 9N oY & STgd AfGTdl 9 4l IS I &I Il & b a8 e ufehan
ERT & IR § 9T of |
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rdee fder & forg Mfder wre g 9 A=, fRArEe ucer Refe—1 sear @i+
SIAHRY AUE & BT A UK B Fdhdl & fOTdHT Jod 5,000 /—F0 UfT BT BT | AIEH Bl
9l wU 9 R Y A v AR s e § o sier), avd & ariiera § Sad quifs
TE fafy a& uRgd w1 B e @ SR 99 SRl # fAifder vH 9 mafda @m # 1 Aam
forRaT 891 Jayd B 9 fIIBT® & 918 3R MMded & AW d yal ¥l e 3R # forar g1
1Y |

FARIRT / —
IBENEASEIRE
AT g9 |

DETAIL OF QUARRIES OF DISTRICT MANDI PROPOSED FOR TENDER-CUM-
AUCTION

Sl Name of Minor Khasra Area in Mauza/ Name of Reserve
No. Mineral Quarry No. Bighas Mohal Mineral Price
River/ Khad Bed (Amount in
Rupees)
1 2 3 4 5 6 7
JAROT & DHANGU AREA OF SUKETI KHAD
1. | Suketi Khad Part-IX 843/1 24-07-06 Jajrot Sand, Stone | 3,00,000/-
Bighas & Bajri (3 Lakhs)
2. | Suketi Khad Part - X | 466/1 07-09-17 Soyara Sand, Stone | 1,00,000/-
Bighas & Bajri (1 Lakh)
3. | Suketi Khad Part-XI | 466/2 27-00-11 Soyara Sand, Stone | 3,50,000/-
Bighas & Bajri (3.50
Lakhs)
4. | Suketi Khad Part-XII | 427 15-02-06 Ner Sand, Stone | 1,50,000/-
Bighas & Bajri (1.50
Lakhs)
5. | Suketi Khad Part-XIIT | 491 28-00-07 Dhangu | Sand, Stone | 3,75,000/-
Bighas & Bajri (3.75
Lakhs)
PANDOH AREA
6. | Beas River Part-1 230/1 20-11-19 Shambal | Sand, Stone | 4,00,000/-
Bighas & Bajri (4 Lakhs)
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7. | Beas River Part-11 1/1 20-15-16 Shambal | Sand, Stone | 4,00,000/-
Bighas & Bajri (4 Lakhs)
8. | Beas River Part-111 1069 18-04-09 Pandoh | Sand, Stone | 3,60,000/-
Bighas & Bajri (3.60
Lakhs)
9. | Beas River Part-IV 1070 29-02-03 Pandoh | Sand, Stone | 5,80,000/-
Bighas & Bajri (5.80Lakhs)
10 | Beas River Part-V 390 11-07-18 Shambal, | Sand, Stone | 1,00.000/-
Bighas Tehsil & Bajri (1 Lakh)
Sadar
HANOGI AREA
11. | Beas River Part-VI 208/1 07-14-02 Hanogi, | Sand, Stone | 70,000/-
Bighas Tehsil & Bajri
Aut
12. | Beas River Part-VII | 208/2 05-01-08 Hanogi, | Sand, Stone | 50,000/-
Bighas Tehsil & Bajri
Aut
CHULLA-KHADAR TEHSIL LADBHAROL AREA
13. | Chulla Part-1 1/1/1 98-02-17 Chulla Sand, Stone | 9,00,000/-
Bighas & Bajri
14. | Chulla Part-II 1/1/2 126-14-00 Chulla Sand, Stone | 10,00,000/-
Bighas & Bajri (10 Lakhs)
SUB DIVISION KARSOG AREA
15. | Satluj Part-1 573/350/ | 10-18-08 Firnoo/ | Sand, Stone | 1,50,000/-
1 Bighas 599 & Bajri 1.50 lakhs
16. | Govt. Land Hill | 495/60/1 | 08-01-15 Firnoo Sand, Stone | 1,00,000/-
Slope &549/1/1 | Bighas & Bajri (1 Lakh)

Ae— Saad 9 @ 9= GReror AfRAfTE, 1980 & UTgUTHl BT 3Mhd el & s folv Forest
Clearance <111 37f<ard 2 |

RIEEURCISICIL IS

1. faumT gr1 e #/ust | Wrell ust oy |

91 &1 @ BT A Ue 7 Wi

(Ramra) <R @frs @y =9 I9a aRAEd iR WUSRY & faren) = 2015 &

=T @ vg Mfder g gell Al gRT ardfed fham SIRATT | @99 8 I-ee)
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R & Tael § T gRT ufoad & IR R AT/ enh IR aga @ SRef
aer fafaer /e Saaq [Hfaer /Sem 5 a1l Afdd & Uel § Ue &1 S |

fafaer /e <f¥r gfad & MR R ol ST g Y S¥l e} WR S 9Y dd
I DI GG, D SR Sb DI AY AT & SR Afaer /erh ¥ @
JffaRed Sad IR R gfday 10 ufcrerd I’ ashdfe &S @1 &% 4 AfaRad i
Il Bl SITgEl |

fAfaer /e <o arenm afdd fa=ft N e & @9 @ 9=fdad < i
JHIITER A8l 8F1 a1feT | Ife w18 Hfaer /e <9 aren aafdd fvmT & dhRIeR
BY @1 QT Uy ST A S afad Bl Afder /Her ufhar § 9nT o @
IART & &1 SIRAT | A B IHRER Afd BIg @H FHfasr /e o o o
g, Rra®r faurT @1 91 § 99 BT @ O 99 IR § S Afdd gRT ST 0,
FHrET AR H FARING B &1 ST Jol W BT ST RG& PR @l B Y+
AT T B SITQT |

8

Ihd fAfder S /dielierdr T a¥ & g <F g qrell NI @l 25 ufoerd afdr
fSfaar /emh o & IHg URgd B o {6 sea o el | gae sifiRad
fAfagr /- ardr ¥ & MR R SHR, Uardd ¢dd, District Mineral Foundation
Fund 9 391 <0/ IHI-9A9 W ol FRAMER <O ©§ Swadq  fder
TAT / dieiiardl BT STHT ®Rae 817 | 92¥ a9 & fAfaer /e 3 & 25 ufoed @«
R AR Iegad AfdeT <1ar /drefierar §R1 Upfront Premium & w9 H ST
BRI BRSO fh < FRIe fhed # FAR™INSIG &I ST | I8 Upfront Premium
I Seerqs Afaer AT / Srellardr g1RT Letter of Intent STRT fbU S @t fafSr &1 vap
TEIH B Ay & AIaR STHT HRATT SR 3FIAT STHT HRATs T STHI RT3 Bl ofed
IS @ DI G A fHAm SR |

N & FHT & S drell gl Ife 10 G ®wud B AE F 9@ Ol § o 9
JTEaRIT H SIiIGTiell gRT 3TTell dlell 50 8olR ¥Ud Ul diell @ MR WX 8 <+l
Bl | 3% IfaRad ok U8 T 25 oRg 0 W 98 Ol & o S 3faven H
T el U oI U Ufq slell & f@dre 3 <1 anfl |

Jrell @ SR AT HHS BT I8 AT Bl 7 fb & S aretl drell gfel T (Pooling)
Mfe & goie ¥ HIERUS & AT IMRHY &H T Tl & af S Ifavell § FHHl &l
Iad fedt @E & e ufshar &1 Frafead = &1 IRER g |

afe 313 M gm@ar/defie@ar & og @Fe @@ & @i IIfEeRi & arell
AT &, W] SHAd IR [T/ Aaril ufshar 9= 89 & §HI ST A8l HRar]
2 a1 ffaer /- eml ufhar 99 8 & SWRIT arguiRed & o, 39 Refa # S9
ERT ST &1 T8 31U eRIER ¥ e &R ol ST 3R 4fdsy § &9 9 &9 5 9§
P fou e # el ff e R o afad Hfder /At § e 98 o | e
qAqT IFd G/ Tl B YA (AT /Aaril I o SR |

R @l /TSl & Wiel JARBRI ® (FfdaT /el 8 AfRgd fbar a1 &
IS GART H0 AT R WFfiferd AT /s sl &1 SMeRI, $986 Al awied
G PR T U B Thdl & 9 &5 BT RO W 0 WR TR PR Ghdl T,
e &7 & IR A Yo AIEeRN Ui R A@S | [fa|T /e daa S aF @) 8R,
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10.

11.

12.

St T srfergaeT & uwarfad fdy g € e qof fJarer wwfed @ ey &
BT U fHAT ST Aehar ¥ |

08 2FCIR T & &7 fedrae MaREl & fou omRfég s aife =i arnt &
ISR GHARET fHar S 9 | I ¥ Ta a6 fog [Afder smar / diefiarn &1
ffder /el ¥ g @ IO & J9e, AT ZarEel Fari 8 &1 yHeT—us
(Bonafide Certificate) I o5 W& SMEGRI RT W fham 1T &1 WA Rl
JFER | AT 8 TIR T IHY HH &F ATl WSl v Dls W BEEEn Mfaer
qTAT / dieiiardl el <l ol © df S99 3[aReT H dis 41 IR el Sad wss &l
el < DT © |

TR YIeri{ 3MfeRT &l o fb f[Afaer /e grT ura fer B = &1 srufera
IR & o wy &4 © ol 89 Reafq # «|fafe [fder /el gR1 @E @1 srdfed =
@ forg RmIRer &R Fadl 81 @l & Aad IR Jed | ey

ST | ST ¢ |

SISl & Q189 Bq YATARYT Y¥TE e (EIA Clearance) T a9 SReET0T SAfSI1aH
1980 & STHIT (3R IfARI 8 A1) WGl Shar /Fhel & JTar / drefiardn
T 3[04 WWR W d 30 @9 9 SIRGH WX AeTH Authority 9 Letter of Intent TR
B @ A | a1 9¥ @ fiax g B 80T | afe Swadw dielierar 39 o #
Environment Clearance JT a1 HR&T0T IO, 1980 & 3f=ld Wil UTal PR H
Y JEdr § T 99 Refd § Swaaw fAfaer <m@r/defierdl §RT Environment
clearance d 31 WIHIT U &R IR DI Ty WIRT DI FHIET BT D SR
Letter of Intent @7 31Af BT JFTHT Uh dY db IHI delav] aN e ST gRT
o forar SR Jo §9 991 §U U 9N &l Ifdy dd 1 3R Sacd faar
ST/ Aieiardl I8 WGl U 81 Ral © o Letter of Intent @1 @ &
M T §RINI IR Bhad WRGR gRT & o foram S | daerRia afe awa
Seaad (AfdeT <1ar / dieiarar Environment Clearance @ 3190 Tdidl UTe &_+ H
9] IBAT & df S 3favMT H Letter of Intent GG TXd SHD §RT 4l T3 STHMA
IR T T T HRATS T3 NIRRT STad B ol SR | EIA 9T &R+ & SURI=T 8l
Ahel Seaad fAfaer grar /dreferar & 5 e @ forw s+ fAfaer /e <) o
SREGER:] ICEE! B BT Bl SEJF% UgE I ST | Environment Clearance d d+
TRETOT JAfAIH 1980 & = BT TS YT & IR H ShaR THI—IF9d IR faumRT
DI I HRATI |

R, TR g IO AMME B oY WSl WHEl BT Afdbad fafe 10 gy Wb A &
g g 99 fawrr & 9aRfad 15 a¥ 8RN de Seadd fAfder g r/ dreierdr b @
H B B F gd U WR TR YATARY TG a9 A ARA WRGR 9 @ &3 Bl
TITRT G9Td b Wi (EIA Clearance) @ a9 WXV AfIFRIA 1980 &
=i WiIpfd (SR Sff<ard &1 dI) g Registered Quaified Person is Mining Plan
AT ARt | Saad [Afaer Srdr /dielierdr & Ul | \eH JMfYeR §RT WRBGR
A Wipfld & uwend [faer/ MM geid & e 7 @ SURTA Letter of Intent
SR BT ST difds Sedad dlcliardr @9 &S &I YIiaRol G9Td el Wi
FerA Authority & T AT SN f6 2 9§ @1 8 & WAk UK & D | Letter of
Intent # TS T3 Al BT AT & SR Soadq HfdQTarar / aieliarar & uef
A FREER Wieid areer SN fby S arfd eam e fhar S A |
ICHMT e @RI W Yd W AMIR&BAY quf BRI R e Seaad
ffgTaTar / diefiqrdr gRT ARfd o) e & wU H AR @i Sfder) & wrafera
H ST HRAET A B8R G WY gui | AT 25 UfaRrd SHIRG R & SMER W
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13.

14.

15.

16.

17.

18.

19.

20.

AT fSITET BRA & SURIT Seaad fAfdararar / dreierdr, ﬁﬁm/?ﬁ?rﬂfﬁ # forw
T &F |9 U™ El'Gc & fory srgAIfed Mlmng Plan & %Y H1I HT| Mining Plan
H adfera @l 9 &1fde #Em § @fsl M@red R ST 358 fhar S |ddr 7
Wﬁé{ﬁ%ﬁfiﬁwmaﬁMmmgPlanﬁﬂﬁmﬁﬁwm
e oy 98 MR Mining Plan @1 3@f & AT 89 | &9 9 &9 120 faT
9d TR & foTg 3faes d |

Ahel dleilardl §RT W9 Yec H W & aRM Mdel mulRre uyqred 9 fedl &I
Mining Plan ¥ e v e & 3HU dumping site ¥ 39 a8 W g1 BT
qIfeh ITI—UTH &Y ST BT BIs JhA 7 2T |

APhl dlefiardl &l W &3 H IfST /IFAfST I 39 avg 9 faasfyd &= g
qIfes AT B BIS T A7 UEA |

Ahd el gRT favpicd ifafaH, 1884 @ dgd Sfud asaw fow far @
&g ¥ fHar ff IR &1 fawpresd 81 fhar e |

A% dlClardl /UScaR gRT @ &3 ¥ B oxd 9Hd @9 Alo T § Uwarad
el /AT & ™Y & d9F B Hdls 9 oIy METRT B 8 Ud Mining
Plan # T2 TS AISTT ATHT &1 B HIAT BT |

fAfagr /art W fow v 85 9 Sew U Wfaw @ Bl Rnfid e HIR |
SYN oRe 7 A T8 Rt g Al e e qrr/drefie,
ffaer /e R forv = @S B o ugel W B i w$F $BIR H SuAT H
T ATEdT & I1 97 WH HIR RAMIT $HAT A8l & O Iad IR A Bl
fafaer /em & fov W™ a7 & Al & evid <wiv T g B AR B
7RY g 39 R # IW dieer @1 et e oo @) orgafa =18 erfi|
W HER M &g ARBR §RT ORI [y T AT/ SfeRgare & i=ivid gl
T AR IR 2Rl | e sifaRad faft @ & forg afe ffder <mar / arefierar
Th W e Ffdd 8 dr 99 Rafd # Swaaq fAfder gmar/ Ireiierdr & e &3
ﬁmﬁwaﬁﬁﬁaﬁmwﬁ%ﬁﬁwﬁﬁmwﬁ@ﬁwﬁw
PR B A B | lfhd Afe MfIET—vd—Tedl W Ry S arell oy @il
WH & &9 2 gde} W HA B A VNI IR § S9d W@ (2 Hects. I & &F)
MR WR, 7T XM IR AT SR BT rgAfT T8 grFfY |
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21.

22.

23.

24,

25.

26.

27.

28.

20.

30.

31.

32.

33.

34.

SHfed ® afe mawasd B8 ar fedar | [Hfaer /e | off 18 @ & 9nT B BH
fPaT ST |1 § AT A BT YOI BT F AT I BT ST AHAT © | 8 BH BIA Dl
LA H ST AR AT I U H HH BT ST |

@ Bg AM JUBRY Mechanical/Hydraulic Excavator/Sid Siodidlo gaarfe @&
TANT &1 Wipfa 2o "o divr wivet (Ramga) ik @feet (319 @= e S¥9& uiRag
3R WUSRY &7 RN 199, 2015 9 FHI—9HT W FINRT Sad T4 & uraermi
% 3f<¥id Ud Environment Clearance ® T3g g dl & ™Y B T ST e
FeTH AGRT | Ird R0 & IW 39 IR WIGHT o F T MaeTF 2 |

GH /TR /TS H UgT & oy AR 99 @ WM &R ¥ SHAR FRId
Uell / T3 | Al 31U WR OR UT BT | WH Tb ygad & A1 & forg faumT
P Brg AT TE BT |

Hramht & forw warfad &5 # afe & fol 9 gl & a1 ol o/ afdaat &
- PR B O 39 e ¥ SHER AWRG H—aiHdl ¥ U WR W
AT U BT 9 39 W H T @) Big fer) T8 8l |

dleex T B ¥ AIST TS ST Bl 15T BT AT I 18R of O BT AT 781 8rfl |

3T AT DI b TG Y WISl BT IRGST A 3’3 g0l A UK B g9l db
gfcrafrd e |

SHT IRl BT GEREd HAT BN [P IHS ERT FU T ASGR A4l /TES H
Hqofedl &1 ReR T 3N |
T B S B ERIAT I T Hiex ¥ e Texrs o g1 fohar s |

Gl & THANHRI ¥ i@l & (f2d SRl # g gxdey T8 g
ElE

Ife aftfq ordf @) raraT Bl 8 AT AT I d a9 &5 BT fhell i YR @t &fd
fTT & &9 9 g Sl 2, A7 39 aN FREIER SridTel 3Wd | Alg SR |

SHER S W Wighd &F | el T @iEl @ A3 &1 ATS ART TR Bl
< |

T & fRo wo Tvr @faer (Rama) ok @fsl (rdy @=9 S9a gRagd iR
HUSRY PT farvn) 94, 2015 9 F99—9Ad R G Sad =¥l & urae),
AR R ARG fRArEe uewr @i e N, 9IiaRel 99d 3fidhel /a- FRevl
AT, 1980 & <IId WG BT AT & AR, TN §RT FHI—FAT W AR
del, A el @ ofewl @ ™Y AT S| SWiad s/
S1fergaT / 3meen @ ufd, Wi iR srfea & Ut & ST Aaa 2 |

Sh B WEHd 9 I B AFGG Hared IR Hodffgd SLP(C) No.
13393 /2008 Il fh AMFI Sod <ATad H  feAMEe TR g7 Anfasdr dm CWP
No. 1077 /2006 TR IH 9 T & AW H UIRd vig & favg SR @1 T 8 @
gfm ol & o gwu & A9 BN | S99 SffaRad il oI RITerd KT
THI—T9T R 59 IR UIRT 3mee ¥l 917 87 |

SHER AT IART Bl ¥ HHANT fAfder /e & v T &5 &7 s ¥ afe wal
Ay WA H  Sferd urar e ® O S9a favg f2o "o Wi wier (Ramga) &k
ST 319y @9 S9d gRaed IR YUSRUT P faRvT) e 2015, 9 GHI—FY
R HNET & UEaEEl & AJAR BRIAE] 3 H Al SR | Al ShaR AT IHHT
PIg W HHART IT A8 R IR—AR AdY TA9 g o1 “W” HH  H gad H
AFARTT ITT STaT & O WRPR SHHT ST XGE | PR Fhall ¢ |
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35, OHI U WRHR BT Jard &l @ fayfd @ forg RieeRr 78 sevg | ord: a8 g
fSr=eR B |

36. RPN Pl APR 2 5 I S=adyq dicil BT 997 fhedl R a7 SRGIBR B Fhdl

=
37. WRAR B PR 2 & SWRIad dg I 1—36 § AR T3 @i & AfalRad o=

I1dt ShT AT ASITeT & SR T Gl 2 |

38. WNHN ®l AfPR 2 & SWRIad 9 Twam 1—36 § <o) T8 val, deai 9 fradr &
AT I AARAT | SHbT ¥ AT fhar S Adhar g a1 39 Refd § Sdhar gro
STHT XTI, STAMA 021, Upfront Premium I JATRIG fvd STed &) @l SITQA |

[Authoritative English text of this Department Notification No. EXN-F(10)-28/2018 dated 12-10-
2018 as required under clause (3) of article 348 of the Constitution of India].

EXCISE AND TAXATION DEPARTMENT
CORRIGENDUM
Shimla-2, the 12" October, 2018

No. EXN-F(10)-28/2018.—In the Notification titled as "37/2018-State Tax" published in
Rajpatra, Himachal Pradesh on 3rd October September, 2018 vide number EXN-F(10)-28/2018
dated 29-09-2018 at page 5118, the title of the Notification shall be read as "37/2017-State Tax"
instead of "37/2018-State Tax" .

By order,
(JAGDISH CHANDER SHARMA),
Principal Secretary (E&T).

CHANGE OF NAME

I, No. 1083119W Rank : LD Name Narinder Singh, resident of Village & P.O. Kohala,
Tehsil & Distt. Kangra (H.P.) do hereby solemnly affirm and declare as under that as per School
records, Adhar Card and Parivar Register the name of my daughter is Priyanka whereas in the
Army records in discharge book are name mentioned as Preete Devi whose date of birth is also
same i.e. 03-03-1996 that Priyanka and Preeti Devi is the same girl. That the deponent deserve to
get her daughters name be amended as Priyanka instead of Preeti Devi in the Army records.

NARINDER SINGH,
Resident of Village & P.O. Kohala,
Tehsil & District Kangra ( H.P.).

=, gaor Jorr oikgd A, f3ArEe uew, RMa—5 gRT gfad dor usiia

SOl D SRR TS, deRATSE hitp://rajpatrahimachal nic.in TR ST & TaH 3fHclsd Ffud fhar ST dadr g
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