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[Authoritative English text of this Department Notification No. EDN (TE) A (3) 9/2016 dated
14-05-2019 as required under Article 348 (3) of the Constitution of India]

DEPARTMENT OF TECHNICAL EDUCATION, VOCATIONAL &
INDUSTRIAL TRAINING

NOTIFICATION
Shimla-171002, the 14th May, 2019

No. EDN (TE) A (3) 9/2016.—In exercise of the powers conferred by proviso to Article
309 of the Constitution of India, the Governor, Himachal Pradesh, in consultation with the
Himachal Pradesh Public Service Commission, is pleased to make the Recruitment and Promotion
Rules for the post of Associate Professor (Pharmacy), Class-I (Gazetted) in the Department of
Technical Education, Vocational & Industrial Training, Himachal Pradesh as per Annexure-‘A’
attached to this notification, namely:—

1. Short title and commencement.—(1) These rules may be called the Himachal
Pradesh Technical Education, Vocational & Industrial Training Department, Associate Professor
(Pharmacy), Class—I (Gazetted) Recruitment and Promotion Rules, 2019.

(2) These rules shall come into force from the date of publication in the Rajparta,
(e-gazette) Himachal Pradesh.

By order,

Sd/-
Addl. Chief Secretary (T.E.).

ANNEXURE-“A”
RECRUITMENT AND PROMOTION RULES FOR THE POST OF ASSOCIATE
PROFESSOR (PHARMACY) CLASS-I (GAZETTED) IN THE DEPARTMENT OF

TECHNICAL EDUCATION, VOCATIONAL & INDUSTRIAL TRAINING,
HIMACHAL PRADESH

1. Name of the Post.— Associate Professor (Pharmacy)

2.  Number of post(s).— 03 (three)

3. Classification.— Class-I (Gazetted)

4. Scale of Pay.— Pay Band % 37,400-67,000+ 39000 Grade Pay

5.  Whether “Selection” Post or “Non-selection” post.—Selection

6. Age for direct recruitment.— Between 18 to 45 years:

Provided that the upper age limit for direct recruits will not be applicable to the candidates
already in service of the Government including those who have been appointed on ad-hoc or
on contract basis:



TST03], feATee Ueen, 29 HS, 2019 /08 WU, 1941 2139

Provided further that if a candidate appointed on ad-hoc or on contract basis had become
overage on the date when he was appointed as such, he shall not be eligible for any
relaxation in the prescribed age-limit by virtue of his such adhoc or contract appointment:
Provided further that upper age limit is relaxable for Scheduled Castes/Scheduled
Tribes/Other Backward classes and other categories of persons to the extent permissible
under the general or special order(s) of the Himachal Pradesh Government:

Provided further that the employees of all the Public Sector Corporations and Autonomous
Bodies who happened to be Government Servant before absorption in Public Sector
Corporations/Autonomous Bodies at the time of initial constitution of such
Corporations/Autonomous Bodies shall be allowed age concession in direct recruitment as
admissible to Government servants. This concession will not, however, be admissible to
such staff of the Public Sector Corporations/Autonomous Bodies who were/are
subsequently appointed by such corporations/Autonomous Bodies and who are/were finally
absorbed in the service of such Corporations/Autonomous Bodies after initial constitution
of the Public Sector Corporations/Autonomous Bodies.

NOTE.—Age limit for direct recruitment will be reckoned on the first day of the year in
which the post(s) is/are advertised for inviting applications or notified to the Employment
Exchanges or as the case may be.

7. Minimum Educational and other qualifications required for direct recruit(s).—
(a) ESSENTIAL QUALIFICATION(s).—(1) First Class Degree in B.Pharm with Master’s
Degree (M.Pharm.)/Master of Science (M.Sc.) in Pharmacy in appropriate branch of specialization
in Pharmacy and Ph.D in appropriate discipline.

A Pharmacy Council of India recognized Pharm. Degree holder shall also be eligible for the
post of Associate Professor in the subjects of pathophysiology, Pharmacology and Pharmacy
practice.

If a class/division in not awarded, minimum of 60% marks in aggregate shall be considered
equivalent to first Class/division.

If a Grade Point System is adopted in Cumulative Grade Point Average will be converted
into equivalent marks as below:

Grade Point Equivalent %
6.25 55%
6.75 60%
7.25 65%
7.75 70%
8.25 75%

(ii) Experience.—Minimum of 05 years experience in teaching/research/industry is
desirable. (Experience must be in Pharmacy Council of India recognized Pharmacy Colleges).
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(b) DESIRABLE QUALIFICATION(s).—Knowledge of customs, manner and dialects
of Himachal Pradesh and suitability for appointment in the peculiar conditions prevailing in the
Pradesh.

8.  Whether age and educational qualification(s) prescribed for direct recruit(s) will
apply in the case of the promotee(s).— Age Not Applicable.—FEducational Qualification.— Yes,
as prescribed against Column No. 7 (a) (i) above.

9. Period of Probation, if any.—(i) Direct recruitment.—(a) Two years subject to such
further extension for a period not exceeding one year as may be ordered by the competent authority
in special circumstances and reasons to be recorded in writing.

(b) No probation in case of appointment on contract basis, tenure basis, re-employment
after superannuation and absorption.

(i1)) Promotion.—No probation

10. Method(s) of recruitment, whether by direct recruitment or by promotion/
secondment/ transfer and the percentage of post(s) to be filled in by various methods.—100%
by promotion, failing which by direct recruitment on regular basis.

11. In case of recruitment by promotion/secondment/transfer, grade(s) from which
promotion/secondment/transfer is to be made.—By promotion from amongst the Assistant
Professors (Pharmacy) subject to possessing of educational qualification prescribed for direct
recruitment against Col. No. 07 (i) above with 05 (five) years regular service or regular combined
with continuous adhoc service rendered, if any, in the grade:

(I) Provided that for the purpose of promotion every employee shall have to serve at least
one term in the Tribal/Difficult/Hard and remote/rural areas , subject to adequate number of post(s)
available in such areas:

Provided further that the proviso (I) supra shall not be applicable in the case of those
employees who have five years or less service, left for superannuation except
posting/transfer in remote/rural area. However, this condition of five years shall not be
applicable in case of promotion:

Provided further that Officers/Officials, who have not served at least one tenure in
Tribal/Difficult/Hard areas and remote/rural areas shall be transferred to such area strictly in
accordance with his /her seniority in the respective cadre.

Explanation-.—For the purpose of proviso (I) supra the “term” in Tribal/Difficult/Hard
areas and remote/rural areas shall mean normally three years or less period of posting in such areas
keeping in view the administrative exigencies/convenience.

Explanation.—II.— For the purpose of proviso (I) supra the Tribal/Difficult Areas shall be
as under:—

1. District Lahaul & Spiti,
2. Pangi and Bharmour Sub-Division of Chamba District
3.  Dodra Kawar Area of Rohru Sub-Disvision

4. Pandrah Bis Pargana, Munish Darkali and Gram Panchayat Kashapat, Gram
Panchayats of Rampur Teshil of District Shimla.
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5. Pandrah Bis Pargana of Kullu District

6. Bara Bhangal Areas of Baijnath Sub-Division o f Kangra District.

7. District Kinnaur

8. Kathwar and Korga Patwar Circles of Kamrau Sub-Tehsil, Bhaladh Bhalona and
Sangan Patwar Circles of Renukaji Tehsil and Kota Pab Patwar Circle of Shillai
Tehsil, in Sirmaur District.

9. Khanyol-Bagra Patwar Circle of Karsog Tehsil, Gada-Gussaini, MathyaniGhanyar,
Thachi, Baggi, Somgad and Kholanal of Bali-Chowki Sub-Tehsil, Jharwar, Kutgarh,
Graman, Devgarh, Trailla, Ropa Kathog, Silh-Badhwani, Hastpur, Ghamrehar and
Bhatehar Patwar Circle of Padhar Tehsil, Chiuni, Kalipar, Mangarh, Thach-Bagra,
North Magru and South Magru Patwar Circles of Thunag Tehsil and Batwara Patwar
Circle of Sundernagar, Tehsil in Mandi District.

Explanation III.— For the purpose of proviso (I) supra the Remote/Rural Areas shall be as
under:—

(1) All statitions beyond the readius of 20 kms. from Sub-Division/Tehsil headquarter

(i1) All stations beyond the redius of 15 kms. from State Headquarter and District head
quarters where bus service is not available and on foot journey is more than 3 (three)
kms.

(ii1) Home town or area adjoining to area of home town within the radius of 20 kms. of the
employee regardless of its category.

(IT) In all cases of promotion, the continuous adhoc service rendered in the feeder post, if
any, prior to regular appointment to the post shall be taken into account towards the length of
qualifying service as prescribed in these rules for promotion subject the condition that the adhoc
appointment/promotion in the feeder category had been made after following proper acceptable
process of selection in accordance with the provisions of R&P Rules:

(1) Provided that in all cases where a junior person becomes eligible for consideration by
virtue of his/her total length of service (including the service rendered on adhoc basis
followed by regular service/appointment) in the feeder post in view of the provision
referred to above, all persons senior to him/ her in the respective category/post/cadre
shall be deemed to be eligible for consideration and placed above the junior person in
the field of consideration:

Provided that all incumbents to be considered for promotion shall possess the minimum
qualifying service of at least three years or that prescribed in the R & P Rules for the post,
whichever is less:

Provided further that where a person becomes ineligible to be considered for promotion on
account of the requirements of the preceding proviso, the person(s) junior to him/ her shall
also be deemed to be ineligible for consideration for such promotion.
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Explanation.—The last proviso shall not render the junior incumbents ineligible for
consideration for promotion if the senior ineligible person(s) happened to be Ex-Servicemen who
have joined Armed Forced during the period of emergency and recruited under the provisions of
Rule-3 of the Demobilized Armed Forces Personnel (Reservation of Vacancies in Himachal State
Non-Technical Service) Rule, 1972 and having been given the benefit of seniority thereunder or
recruited under the provisions of Rule-3 of the Ex-Serviceman (Reservation of vacancies in the
Himachal Pradesh Technical Services) Rule, 1985 and having been given the benefit of seniority
thereunder.

(i1) Similarly, in all cases of confirmation, continuous adhoc service rendered in the feeder
post, if any, prior to the regular appointment/promotion against such post shall be taken into
account towards the length of service, if the adhoc appointment/promotion had been made after
proper selection and in accordance with the provision of the R&P Rules:

Provided that intere-seniority as a result of confirmation after taking into account, adhoc
service rendered shall remain unchanged.

12. If a Departmental Promotion Committee exists, what is its composition.—As may
be constituted by the Government from time to time.

13. Circumstances under which the HPPSC is to be consulted in making
recruitment.—As required under the Law.

14. Essential requirement for a direct recruitment.—A Candidate for appointment to
any service or post must be a citizen of India.

15. Selection for appointment to the post by direct recruitment.—Selection for
appointment to the post in the case of direct recruitment shall be made on the basis of
interview/personality test or if the Himachal Pradesh Public Service Commission or other recruiting
agency/authority as the case may be, so consider necessary or expedient on the basis of
interview/personality test preceded by a screening test (objective type) /written test or practical test
or physical test, the standard/syllabus etc. of which, will be determined by the Commission/other
recruiting agency/authority, as the case may be.

16. Reservation.—The appointment to the service shall be subject to orders/instructions
regarding reservation for Scheduled Castes/Schedul Tribes Other Backward Classes/Other
categories of persons issued by the Himachal Pradesh Government from time to time.

17. Departmental Examination.—Every member of the service shall pass a departmental
examination as prescribed in the Himachal Pradesh Departmental Examination Rules, 1997, as
amended from time to time.

18. Power to Relax.—Where the State Government is of the opinion that it is necessary or
expedient to do so, it may, by order for reasons to be recorded in writing and in consultation with
the Himachal Pradesh Public Service Commission, relax any of the provisions of these rules with
respect to any class or category of person(s) or post(s).
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LABOUR AND EMPLOYMENT DEPARTMENT

NOTIFICATION

Dated the 29" October, 2018

No. Shram (A) 6-2/2014 (Awards) Dharamshala.—In exercise of the powers vested
under section 17 (1) of the Industrial Disputes Act,1947, the Governor, Himachal Pradesh is
pleased to order the publication of awards of the following cases announced by the Presiding
Officer, Labour Court Dharamshala on the website of the Department of Labour & Employment
Government of Himachal Pradesh:—

SL Ref. Petitioner Respondent Date of
No. No. Award/Order

1.|09/18 Basheer Deen E.E. HPPWD, Jawali 01-06-2018
2.|34/18 Vijay Kumar M/s GVK EMRI & other 01-06-2018
3.1 672/16 Ashwani Kumar President DAV College 01-06-2018
4.|617/16 Ashwani Kumar DAYV Sr. Sec. School 01-06-2018
5.102/18 Vivek Gagga M/S GVK EMRI & others 01-06-2018
6. | 754/16 Joginder Kumar D.F.O. Palampur 01-06-2018
7.1 755/16 Subhash Chand D.F.O. Palampur 01-06-2018
8. 1236/14 Narender Kumar TRG Industries 08-06-2018
9.1273/15 Gurdial E.E. HPPWD/I&PH Killar 15-06-2018
10. | 80/17 Nirmla Devi Principal S.D. Adarsh Sanskrit 18-06-2018
11. | 825/16 Joginder Singh E.E.HPPWD, Nurpur & others 23-06-2018
12. | 184/16 Bir Singh E.E.HPPWD, Nurpur 23-06-2018
13.| 182/16 Magho Deen -do- 23-06-2018
14. | 422/16 Joginder Singh -do- 23-06-2018
15. | 185/16 Joginder Singh -do- 23-06-2018
16. | 183/16 Joginder Singh -do- 23-06-2018
17.| 325/16 Bachittar Singh -do- 23-06-2018
18. | 268/16 Rajesh Kumar -do- 23-06-2018
19. | 257/16 Joginder Singh -do- 23-06-2018
20. | 288/16 Rattan Singh -do- 23-06-2018
21.| 412/16 Yash Pal -do- 23-06-2018
22.|403/16 Ramesh Chand -do- 23-06-2018
23. | 406/16 Gulzari Lal -do- 23-06-2018
24. | 326/16 Babu Ram -do- 23-06-2018
25.1473/15 Chet Ram E.E.HPPWD, Karsog 27-06-2018
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26. | 476/15 Tek Chand -do- 27-06-2018
27. | 475/15 Seva Nand -do- 27-06-2018
28. | 477/15 Govind -do- 27-06-2018
29. | 474/15 Bhagat Singh -do- 27-06-2018
30. | 50/15 Urmila Devi E.E. HPPWD, Dharampur 27-06-2018
31. | 51/15 Partap Chand -do- 27-06-2018
32. |1 394/15 Kishori Lal -do- 27-06-2018
33. | 49/15 Biasan Devi -do- 27-06-2018
34. | 57/15 Savitri Devi -do- 27-06-2018
35| 55/15 Chand Ram -do- 27-06-2018
36 | 53/15 Bhajan Singh -do- 27-06-2018
37| 52/15 Hamid Khan -do- 27-06-2018
38 | 46/15 Ramesh Chand -do- 27-06-2018
39. | 59/15 Bachani Devi -do- 27-06-2018
40. | 58/15 Babli Devi -do- 27-06-2018
41. | 56/15 Ruma Devi -do- 27-06-2018
42.|61/15 Kamla Devi -do- 27-06-2018
43. | 60/15 Jalpi Devi -do- 27-06-2018
44. | 206/15 Ravi Kumar -do- 29-06-2018
45. 1 692/16 Saravjeet Singh D.F.O. Dharamshala 29-06-2018
46. | 259/14 Parminder Kumar | My/s Nestle India Ltd. 30-06-2018
By order,

NISHA SINGH, 1AS

Addl. Chief Secretary (Lab. & Emp.).

IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.

Ref. No. 09/2018

Sh. Basheer Deen s/o Sh. Munshi Deen, r/o Village Dev Bharari, P.O. Sulyali, Tehsil
Nurpur, District Kangra, H.P.

The Executive Engineer, H.P.P.W.D. Division, Jawali, District Kangra, H.P.

01-06-2018 Present

Versus

None for the petitioner

...Petitioner.

...Respondent.
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Sh. Sanjeev Singh Rana, Dy. D.A. with Sh. Kamal
Singh, Sr. Asstt. for the respondent.

Case called several times but none has appeared on behalf of the petitioner despite due
service. It is 11.30 A.M. Be awaited and put up after lunch hours.

Sd/-

K. K.SHARMA,

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.

01-06-2018 Present : None for the petitioner.

Sh. Sanjeev Singh Rana, Dy. D.A. with Sh. Kamal Singh, Sr.
Asstt. for the respondent.

Case has been called again several times but none has appeared on behalf of petitioner. It is
2.30 P.M. None appearance of petitioner today is indicative of the fact that he is not interested to
pursue present reference and accordingly reference is disposed of for non-prosecution.

Reference is answered in the aforesaid terms. The parties to bear their own costs

Let copy of the Order/Award be sent to the appropriate Government for information and
further necessary action / publication. The file, after completion be consigned to the records.

Announced:
01-06-2018
K. K. SHARMA,
Presiding Judge,
Labour Court-cuam-Industrial
Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.
Ref. No. : 34/ 2018

Sh. Vijay Kumar s/o Sh. Prem Kumar, r/o V.P.O. Charatgarh, District Una, H.P.
...Petitioner.

Versus
1. The Employer/Manager, M/s GVK Emergency Management Research Institute
Emergency Management Centre, Village Dharampur, Shimla, Chandigarh Highway, District Solan,
H.P. (Work Office).

2. The Managing Director, GVK Emergency Management and Research Institute, Devar
Yamzal, Medichal Road, Secundrabad, Telangana (Corporate Office) ...Respondents.

01-06-2018 Present : None for the petitioner.
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Sh. Jitender Rana, Adv. Csl. for the respondents. Power of
attorney has been filed on behalf of respondents.

Case called several times but none has appeared on behalf of the petitioner despite due
service. It is 11.32 A.M. Be awaited and put up after lunch hours.

K. K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

01-06-2018 Present : None for the petitioner.
Sh. Jitender Rana, Adv. Csl. for the respondents.

Case has been called again several times but none has appeared on behalf of petitioner. It is
2.35 P.M. None appearance of petitioner today is indicative of the fact that he is not interested to
pursue present reference and accordingly reference is disposed of for non-prosecution.

Reference is answered in the aforesaid terms. The parties to bear their own costs.

Let copy of the Order/Award be sent to the appropriate Government for information and
further necessary action/publication. The file, after completion be consigned to the records.

Announced:
01-06-2018
K. K. SHARMA,
Presiding Judge,
Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.

Ref. No. : 672/16
Sh. Ashwani Kumar s/o Sh. Surinder Kumar through Shri N. L. Kaundal (A.R./Legal
Advisor) BMS, H.Q. Balakrupi, P.O. Jalpehar, Tehsil Joginder Nagar, District Mandi, H.P.
...Petitioner.

Versus

1. The President/Managing Director, D.A.V. College Management Committee, Chitra
Gupta Road, New Delhi.

2. The Principal, D.A.V. Public School, Hamirpur, District Hamirpur, H.P.
...Respondents.

01-06-2018 Present : Petitioner with Sh. N.L. Kaundal, A.R.

: Sh. Rahul Gupta, Adv. Csl. for the respondents.
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Petitioner has appeared today in pursuance to notice issued by this Court. At this stage,
petitioner has made statement for withdrawal of case against the President/Managing Director,
D.A.V. College and other. He has stated that he does not want to proceed against respondent
besides has prayed for withdrawal of case unconditional. Statement recorded and placed on file. In
view of the statement so made by the petitioner as stated above, the reference No. 672/16 is hereby
dismissed as withdrawn.

2. Ordered accordingly. The parties to bear their own costs.
3. The reference is answered in the aforesaid terms.

4. A copy of the Order/Award be sent to the appropriate Government for information and
further necessary action/publication at its end.

5. The file, after completion be consigned to the records.

Announced:
01-06-2018
K. K. SHARMA,
Presiding Judge,
Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.

Ref. No. : 617/16

Sh. Ashwani Kumar s/o Sh. Amar Nath through Shri N.L. Kaundal (A.R./Legal Advisor)
BMS, H.Q. Balakrupi, P.O. Jalpehar, Tehsil Joginder Nagar, District Mandi, H.P.

...Petitioner.
Versus

1. The President/Managing Director, D.A.V. College Management Committee, Chitra
Gupta Road, New Delhi.

2. The Principal, D.A.V. Public School, Hamirpur, District Hamirpur, H.P.
...Respondents.

01-06-2018 Present : Petitioner with Sh. N.L. Kaundal, A.R.
: Sh. Rahul Gupta, Adv. Csl. for the respondents.

Petitioner has appeared today in pursuance to notice issued by this Court. At this stage,
petitioner has made statement for withdrawal of case against the President/Managing Director,
D.A.V. College and other. He has stated that he does not want to proceed against respondent
besides has prayed for withdrawal of case unconditional. Statement recorded and placed on file. In
view of the statement so made by the petitioner as stated above, the reference No. 617/16 is hereby
dismissed as withdrawn.

2. Ordered accordingly. The parties to bear their own costs.
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3. The reference is answered in the aforesaid terms.

4. A copy of the Order/Award be sent to the appropriate Government for information and
further necessary action /publication at its end.

5. The file, after completion be consigned to the records.

Announced:
01-06-2018
K. K. SHARMA,
Presiding Judge,
Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.

Ref. No. : 02/ 2018

Sh. Vivek Gagga s/o Late Shri Roshan Singh, r/o Village Badhala, Tehsil & District Una,
H.P. ...Petitioner.

Versus

1. The Employer/Manager, M/s GVK Emergency Management Research Institute
Emergency Management Centre, Village Dharampur, Shimla-Chandigarh Highway, District Solan,
H.P. (Work Office).

2. The Managing Director, GVK Emergency Management and Research Institute, Devar
Yamzal, Medichal Road, Secundrabad, Telangana (Corporate Office) ...Respondents.

01-06-2018 Present : None for the petitioner
: Sh. Jitender Rana, Adv. Csl. for the respondents

Power of attorney has been filed on behalf of respondents.

Case called several times but none has appeared on behalf of the petitioner despite due
knowledge. It is 11.34 A.M. Be awaited and put up after lunch hours.

Announced:
01-06-2018
K. K. SHARMA,
Presiding Judge,
Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.
01-06-2018 Present : None for the petitioner.

: Sh. Jitender Rana, Adv. Csl. for the respondents.

Case has been called again several times but none has appeared on behalf of petitioner. It is
2.37 P.M. None appearance of petitioner today is indicative of the fact that he is not interested to
pursue present reference and accordingly reference is disposed of for non-prosecution.
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Reference is answered in the aforesaid terms. The parties to bear their own costs

Let copy of the Order/Award be sent to the appropriate Government for information and
further necessary action / publication. The file, after completion be consigned to the records.

Announced:
01-06-2018

K. K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA H.P.

Ref. No. : 754/ 2016

Sh. Joginder Kumar s/o Sh. Puran Chand, r/o Village & P.O. Galoti, Tehsil Khudian, Distt.
Kangra, H.P. ...Petitioner.

Versus

1. The Divisional Forest Officer, Forest Division Palampur, District Kangra, H.P.
...Respondent.

01-06-2018 Present . None for the petitioner
Sh. Sanjeev Singh Rana, Dy. D.A. for the respondent

Case called several times but none has appeared on behalf of the petitioner despite due
knowledge. It is 11.36 A.M. Be awaited and put up after lunch hours.

Announced:
01-06-2018
K. K. SHARMA,
Presiding Judge,
Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.
01-06-2018 Present : None for the petitioner

: Sh. Sanjeev Singh Rana, Dy. D.A. for the respondent

Case has been called again several times but none has appeared on behalf of petitioner. It is
2.40 p.M. None appearance of petitioner or his 1d. Authorised Representative today is indicative of
the fact that he is not interested to pursue present reference and accordingly reference is disposed of
for non-prosecution.

Reference is answered in the aforesaid terms. The parties to bear their own costs.

Let copy of the Order/Award be sent to the appropriate Government for information and
further necessary action / publication. The file, after completion be consigned to the records.

Announced:
01-06-2018
K. K. SHARMA,
Presiding Judge,
Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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IN THE COURT OF SHRI K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.

Ref. No. : 755/ 2016

Sh. Subhash Chand s/o Sh. Narad Ram, r/o Village, P.O. Kona Haldra, Tehsil Palampur,
Distt. Kangra H.P. ...Petitioner.

Versus
1. The Divisional Forest Officer, Forest Division Palampur, District Kangra, H.P.
2. The Principal Chief Conservator of Forests, Himachal Pradesh ...Respondents.
01-06-2018 Present : None for the petitioner
Sh. Sanjeev Singh Rana, Dy.D.A. for the respondents

Case called several times but none has appeared on behalf of the petitioner despite due
knowledge. It is 11.35 A.M. Be awaited and put up after lunch hours.

Announced:
01-06-2018
K. K. SHARMA,
Presiding Judge,
Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.
01-06-2018 Present : None for the petitioner

Sh. Sanjeev Singh Rana, Dy. D.A. for the respondents

Case has been called again several times but none has appeared on behalf of petitioner. It is
2.38 P.M. None appearance of petitioner or his Id. Authorised Representative today is indicative of
the fact that he is not interested to pursue present reference and accordingly reference is disposed of
for non-prosecution.

Reference is answered in the aforesaid terms. The parties to bear their own costs.

Let copy of the Order/Award be sent to the appropriate Government for information and
further necessary action/publication. The file, after completion be consigned to the records.

Announced:
01-06-2018
K. K. SHARMA,
Presiding Judge,
Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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IN THE COURT OF SHRI K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA H.P.

Ref. No. : 236/2014
Date of Institution: 30-06-2014
Date of Decision : 08-6-2018

Shri Narinder Singh s/o Shri Harbans Singh, r/o Village & Post Office Dholowal, Tehsil
Pathankot, District Gurdaspur, Punjab. ...Petitioner.

Versus

1. The Director, M/s TRG Industries Pvt. Ltd. Working site Village Bharolu, P.O.
Jalpehar, Tehsil Joginder Nagar, District Mandi, H.P.

Head Office: The Director, M/s TRG Industries Pvt. Ltd., 29, G.M.C. Rail Head Complex,
Jammu.

2. The Managing Director, UHL Valley Power Corporation Ltd., Bhatta, P.O. Jalpehar,
Tehsil Joginder Nagar, District Mandi, H.P. . .Respondents.

Reference/Direct Claim Petition under section 10 of the Industrial Disputes Act, 1947

For the Petitioner : Sh. N.L. Kaundal, AR

: Sh. Vijay Kaundal, Adv.
For the Respondent No. 1 : Sh. Gagan Guleria, Adv.
For the Respondent No. 2 : Sh. Karan Pathania, Adv.

AWARD

This is a direct claim petition preferred under section 2 (A) of the Industrial Disputes Act,
1947, as amended upto date (‘hereinafter called the Act' for brevity) which was accompanied with
claim petition under section 10 of Act and the same was allowed vide order dated 30.06.2014 of
this court and this application aforestated was treated as claim petition.

2. Brief facts as stipulated in the claim petition reveal that petitioner had been engaged on
12.7.2004 by respondent in Supervisory capacity by a verbal order on monthly salary of Rs. 4,000/-
per month and was deployed to work in tunnel Nos. 8 and 9 railway line Katra to Baramula in
pursuance to contract was assigned to respondent No. 1 by Railway Department, Government of
India. It is alleged that at the time of initial appointment of petitioner, no written appointment letter
was issued however petitioner started working for respondent who continued to work at Katra till
March 2006 when he was transferred from Katra to Joginder Nagar by another verbal order by
respondent No. 1 as respondent No. 2 has assigned contract of work in UHL project stage-III to
respondent No. 1. It is alleged that petitioner continued to work at site at Joginder Nagar till
10.5.2011 from March, 2006 in pursuance to which transfer order and thereafter he had not been
allowed to work at site as one clerk working with the respondent No.1 asked him to join at Kargil
(J&K). Thereafter, vide letter No.TRG/RK-116/11-12/54 dated 13.5.2011 petitioner was asked to
explain his position in writing as why he did not join at Kargil and the above said letter had been
received by petitioner on 17.5.2011 at 5.30 PM which was duly replied by petitioner on 18.5.2011
explaining his position showing his inability to join at Kargil in which he had highlighted ill health
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of his mother besides some litigation in which he was to invariably appear in a court however no
reply was given to petitioner for letter dated 18.5.2011 and at the same time petitioner was also not
allowed to join at worksite at Joginder Nagar (H.P.). The grievance of the petitioner also remains
that in the year 2007 petitioner was getting monthly salary of Rs. 4,500/- but the same was reduced
from Rs. 4500/- to Rs. 4,000/- without giving 21 days prior notice under Section 9-A of the
Industrial Disputes Act, 1947. It further transpires from averments made in the claim petition that
some settlement had been entered into between union and respondent No. 2 in presence of Labour
Officer, Mandi in which respondent No. 1 had agreed to increase 25% basic wages of all workmen
besides agreed that a sum of Rs. 200/- per month as food allowance. The agreement is stated to
have been implemented by respondent No. 1 and given 25% increment of basic wages and pay
Rs. 200/- as food allowance to all workmen except the present petitioner. It is alleged that petitioner
had not received salary w.e.f. 1.5.2011 to 10.5.2011 for which matter was brought before Labour
Inspector, Joginder Nagar when salary for the month of April was paid but salary for the month of
May has not been paid as usual which was misconduct under Model Standing Order Act, 1946.
Similarly, petitioner also alleges that he has not received bonus from 1.4.2010 to 31.3.2011 and
1.4.2011 to 10.5.2011 in violation of provisions of Section 5(2) of Payment of Bonus Act, 1936 and
even leave with wages and gratuity under Payment of Gratuity Act, 1972 has not been paid. It is
alleged that respondent No. 2 was principal employer of respondent No. 1 and as per provisions of
Contract Labour (Regulation & Abolition) Act, 1970 respondent No. 1 was liable to pay all the
pending dues to petitioner and was required to pay wages from the date of alleged termination.
Accordingly, petitioner has prayed for setting aside unlawful termination order dated 11.5.2011
with direction to respondent to reinstate the petitioner in service with full back wages in continuity
in service with seniority and all consequential benefits besides he has also prayed that respondent
be directed to pay all the pending dues like bonus, wages to the petitioner alongwith 12% interest
per annum and other relief petitioner is found entitled.

3. The respondent No. 1 contested claim petition, filed reply inter-alia taken preliminary
objection of maintainability, cause of action, act and conduct, locus standi, suppression of material
facts. On merits did not dispute engagement of petitioner as supervisor on monthly salary as alleged
in claim petition. It has been emphatically denied that service of petitioner was terminated on
11.5.2011 rather petitioner is stated to have remained absent till date i.e. date of filing reply i.e. till
17.3.2015 and that no termination was passed as proceedings were still pending before Labour
Authorities under Section 12 (5) of the Act. It is alleged that petitioner was issued transfer order
dated 10.5.2011 which never acted upon and no written representation was made before respondent
on his act and conduct. It is further alleged that letter dated 13.5.2011 had been issued through its
authorized officer in charge and reply dated 18.5.2011 had been received but it is emphatically
denied that letter dated 13.5.2011 was against the provisions of Model Standing Order Act, 1946 as
the letter is stated to have been issued by competent authority of respondent. It is claimed that reply
was filed by petitioner on 18.5.2011 had been replied and that request of petitioner to cancel the
transfer order to Kargil was rejected and petitioner was asked to bring store clearance before office
at worksite Joginder Nagar to which petitioner did not comply and willfully remained absented
from 11.5.2011 from worksite at the same time he had also not complied the transfer order and did
not join at Kargil. In so far as salary of petitioner and deduction made therein is concerned, the
same has been detailed in reply in para No. 4 however asserted that petitioner had absented from
duty w.e.f- 11.5.2011 as he had left the job of his own will. It is alleged that no termination order
had been passed by respondent besides petitioner never approached Grievance Redressal machinery
of the respondent company and also did not clarify his position regarding his transfer. Accordingly,
petition was sought to be dismissed.

4. The respondent No. 2 contested the claim petition, filed reply alleged that respondent
No. 2 had assigned two contract works to respondent No. 1 on 26.7.2005 and 13.6.2007
respectively besides asserted that petitioner was employee of respondent No.l and not of
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respondent No. 2. It is clarified in his reply that dues if any were pending for payment to petitioner
the same were liable to be paid by respondent no. 1 only and not by respondent No. 2.

5. The petitioner filed two separate rejoinders, reiterated his stand as maintained in the
claim petition. In rejoinder to reply to respondent No. 1 it is alleged that if any dues pending with
the respondent the same are required to be paid by respondent No. 1 but if respondent No. 1 failed
to pay pending dues then respondent No. 2 was liable to pay pending dues being principal employer
under Section 21(4) of Contract Labour (Regulation & Abolition) Act, 1970. However, in rejoinder
to reply to respondent No. 2 stand as maintained in claim petition was reiterated.

6. To prove his case, petitioner had examined himself as PW1 tendered/proved her
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, copy of letter dated 13.5.2011 Ex. PW1/B, copy
of letter dated 18.5.2011 Ex. PW1/C, copy of medical slips dated 10.1.2011 & 2.2.2011 Ex. PW1/D
and Ex. PWI1/E, copy of discharge slip Ex. PW1/F, copy of school leaving certificate Ex. PW1/G,
copy of identity card Ex. PW1/H, copies of wage bills Ex. PW1/I-1 to Ex. PW1/I-3, copy of
transfer order Ex.P1/Mark-A and closed evidence. On the other hand, repudiating the evidence led
by the petitioner, respondent examined RW1 Shri N.K. Gupta, Director, M/s TRG Industries Pvt.
Ltd. 29, GMC, Rail Head Complex, Jammu (J&K), tendered/proved his affidavit Ex. RW1/A, copy
of attendance register Ex. RW1/B, copy of salary register Ex. RW1/C, copy of letter dated
13.5.2011 Mark-B, copy of detail of wage drawn by petitioner Ex. Mark-C, copy of salary register
(January 2011 to May 2011) Ex. RW1/D, copy of contract dated 23.2.2004 Mark-D, Mark-E is the
copy of schedule of item rates, copy of letter dated 26.7.2005 Mark-F, copy of letter dated
13.6.2007 Mark-G, copy of standing orders Mark-H, copy of registration certificate Mark-I, copy
of attendance register w.e.f. June 2004 to May 2011 Ex. RWI1/E, copy of salary register w.e.f.
January, 2010 to May, 2011 Ex. RW1/F. The respondent examine one Shri Ravinder Kumar, Clerk
of M/s TRG Industries Pvt. Ltd. as RW2, tendered/proved his affidavit Ex. RW2/A, copy of
minutes of meeting dated 1.5.2008 Ex. RW2/B, copy of letter dated 8.8.2011 Mark- RX, copy of
written document dated 8.3.2006 Mark RZ and closed evidence.

7. I have heard the 1d. Counsel representing parties gone through evidence on record of
this case carefully relevant for dispose of present claim petition.

8. From the contentions raised, following issues were framed on 5.8.2015 for
determination:

1.  Whether the termination of the services of the petitioner by the respondents w.e.f.

11.05.2011 is/was improper and unjustified as alleged? ..OPP.
2. Ifissue No. 1 is proved in affirmative to what service benefits the petitioner is entitled
to? ..OPP.
3. Whether the claim petition is not maintainable in the present form? ...OPR.

4.  Whether the petitioner has no cause of action to file the present case as alleged?

...OPR.

5. Whether the petitioner is estopped from filing the claim petition by his act and conduct
as alleged. If so, its effect? ...OPR.

6.  Whether the petitioner has no locus standi to file the case as alleged? ...OPR.

7.  Whether the petitioner has suppressed and concealed the true and material facts from
the Court as alleged? ...OPR.
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Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No.1 : Partly yes with regard to respondent no.1 & no with regard to respondent
No. 2.

Issue No. 2 : Discussed

Issue No. 3 : No

Issue No. 4 : No

Issue No. 5 : No

Issue No. 6 : No

Issue No. 7 : No

Relief. : Claim petition is partly allowed per operative part of the Award.

REASONS FOR FINDINGS

Issues No. 1 and 2 :

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. It is admitted case of the parties that petitioner above named had been engaged as
Supervisor on monthly salary of Rs. 4,000/- by respondent no. 1 who was initially deployed on
12.7.2004 in Tunnel nos. 8 & 9 railway line Katra to Baramula, J&K in pursuance to contract
assigned by Railway Department, Government of India. It is equally admitted case of the parties
that petitioner continued to work at site aforestated till March 2006 when he was allegedly
transferred to Joginder Nagar by respondent no. 1 through verbal order. It is not in dispute that
petitioner worked at site Joginder Nagar till 10.7.2011 and thereafter he was again ordered to be
transferred to work at site of Kargil, J&K. It is also admitted case of the parties that respondent
No. 2 engaged respondent No. 1 to work at site at Joginder Nagar prior to his transfer to Kargil,
J&K. Admittedly, petitioner did not join duty at Kargil, J&K when respondent no. 1 had issued
letter No.TRG/RK116/1-12/54 dated 13.5.2011 calling upon petitioner to explain his position for
not reporting for duty at Kargil which was duly replied by petitioner on 18.5.2011 irrespective of
fact that letter in question was issued by respondent No. 1 had been received by petitioner on
17.5.2011 at 5.30 PM. It is equally admitted case of the petitioner as well as respondent no.1 that no
written order of termination had been issued for petitioner on 10.5.2011 or thereafter till date. It is
admitted case of the respondent no.1 who as RW1 has admitted that petitioner was employed by
him and that respondent No. 2 had no concern or to pay for liability arising out of industrial dispute
raised by petitioner. In the backdrop of foregoing admitted facts on record, evidence adduced by
the parties needs scanned to determine rights of petitioner and liabilities of parties i.e. respondent
Nos. 1 and 2 particularly when petitioner claimed reinstatement and other consequential benefits
consequent upon his illegal termination.

12. At the outset, it is apt to mention here that although there is no written order of either
of respondents qua termination of service of petitioner yet there is ample evidence on record
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suggesting that consequent upon transfer to Kargil (J&K) petitioner had not been allowed to join
even at Joginder Nagar for which there is no explanation from respondent No. 1 except that
petitioner was transferred and for said reason he was asked to seek clearance from worksite at
Joginder Nagar wherefrom petitioner was ordered to be transferred to Kargil (J&K) by respondent
no.l which the petitioner had omitted to do. Be it stated that from 10.5.2011 till the date as
mentioned in reply of respondent No.l on 17.3.2015, petitioner had not been engaged. It is
admittedly not the case of respondent No.1 that consequent calling upon explanation of petitioner
vide letter dated 13.5.2011 either any departmental inquiry or charge-sheet had been raised against
petitioner qua misconduct firstly for not complying the order of transfer passed and absence from
duty continuously since 11.5.2011 till date moreso when as per version of respondent No.l
clearance from site at Joginder Nagar had not been obtained by petitioner which was certainly
condition prior to joining at Kargil which necessarily follows that under the garb of pendency of
proceedings before Labour Inspector-cum-Conciliation Officer, Joginder Nagar, no action was
taken. Evidently, there is no authentic evidence establishing that reply/representation of petitioner
dated 18.5.2011 was turned down by respondent communicated to petitioner as plea of the
respondent No.l remained that petitioner had not reported for duty initially for four years when
reply was filed by respondent No. 1 before this court on 17.3.2015 and also till date. It is admittedly
not the case of respondent no. 1 that respondent no. 2 was accountable to pay any liability arising
out of industrial dispute in view of specific admission of RW1 in witness box. It is admittedly not
the case of respondent No. 1 that respondent No. 2 was willing to engage petitioner as he has come
up for the specific plea that petitioner had left the job i.e. abandoned job and at the same time has
maintained that his service had not been terminated by respondent No. 1. As such, in absence of
petitioner from service for several years as stated above under the garb of conciliation proceedings
after seven years is clearly suggestive of the fact that service of petitioner had been terminated by
respondent No. 1.

13. At the cost of reiteration, it may not be erroneous to mention here that there was no
relationship of employer and employee between the petitioner and respondent No. 2 as the contract
was as signed by respondent No. 2 to respondent No. 1 per pleadings on record. Cross examination
of petitioner revealed that when he learnt about his transfer order, he had represented vide letter Ex.
PW1/C. Another question that petitioner had been asked was that there has not been written order
qua termination of service rather he stated of his own that respondent No. 1 did not provide him
any duty till date of his examination before this court. He has specifically denied that he had
abandoned/left the job of respondent No. 1 after 11.5.2011. With these questions in cross-
examination to petitioner, it can be safely inferred that respondent No. 1 is blowing hot and cold in
same breath by not passing any order on representation Ex. PW1/C and at the same time pleadings
that conciliation proceedings were before Labour Inspector-cum-Conciliation Officer and for said
reason no action could be taken for last several years. Be it stated that conciliation proceedings
commenced in pursuance to demand notice dated 20.7.2011 whereas petitioner had absented from
11.5.2011 but factually these proceedings were pending has not been proved which could lend
credence to testimony of (RW1) i.e. respondent No. 1.

14. Stepping into witness box as (PW1) petitioner has sworn his affidavit Ex. PW1/A
reiterated his stand as maintained in claim petition. In para No.7 of affidavit, it has been
specifically alleged that there was unlawful termination by respondent No. 1 as no show cause
notice had been issued to him by respondents and at the same time, he was not assigned any duty
by respondent No.l which necessarily follows retrenchment/termination fell within the ambit of
Section 25-F of the Act as petitioner had rendered uninterrupted service from 2004 till 11.5.2011. It
further remains the case of the petitioner that not only his service had been terminated on 11.5.2011
even dues had not been paid to him by respondent No.1 which is highly unjustified. On the other
hand, RW1 Shri N. K. Gupta, the Director of M/s TRG Industries Pvt. Ltd. has sworn affidavit Ex.
RWI1/A detailing the manner in which petitioner had been engaged and transferred. He has
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categorically stated in affidavit that petitioner had been absenting from duty on 11.5.2011 without
any information and as such he has been treated absent from duty by company as per rules. He has
further stated that petitioner was transferred to Kargil (J&K) from worksite Joginder Nagar vide
letter dated 10.5.2011 to which the petitioner refused to accept and thereafter letter dated 13.5.2011
was issued to petitioner signed by authorized officer but the petitioner filed reply vide letter dated
18.5.2011 besides maintained that there was no violation of Model Standing Order 1946. In cross-
examination, RW1 has admitted case of the petitioner by admitting that petitioner was engaged at
worksite at Baramula, (J&K) and thereafter worksite at Joginder Nagar and again petitioner was
transferred to Kargil (J&K). Be it noticed that RW1 in his cross-examination has admitted that
there existed no correspondence/communication from respondent No. 1 to petitioner available on
record besides admitted that petitioner has not been charge-sheeted nor domestic inquiry was
initiated till date without any plausible reason.

15. In so far as plea of abandonment raised by respondent No. 1 is concerned, the same
merits rejection in view of the fact that respondent No. 1 had failed to produce any record by which
it could be established that whenever petitioner absented from his duty, respondent had issued any
notice or letter. On this point respondent No.l as (RW1) has specifically admitted that when
petitioner abandoned the job he was not served with any notice. RW1 specifically admitted that no
departmental inquiry was initiated against petitioner even after 11.5.2011. No reason whatsoever
has been assigned for such in action or omission on the part of respondent No. 1 in not initiating
any departmental proceedings or making correspondence calling upon the petitioner to join service
failing which disciplinary action would be taken. This prima facie belies the stand taken by the
respondent No. 1 as abandonment has to be proved like any other fact in issue. As such, in absence
of any reliable evidence led by respondent No. 1, it would be unsafe to hold that respondent No. 1
had established plea of abandonment. RW2 Ravinder Kumar authorized official of M/s TRG
Industries Pvt. Ltd. posted at worksite Joginder Nagar has sworn his affidavit Ex. RW1/A and has
specifically admitted in cross-examination that when petitioner left the company, no
communication or correspondence was made and at the same time no inquiry was conducted
meaning thereby that respondent No. 1 presupposed abandoning of job by petitioner and did not
actually ask him to report for duty failing departmental action would be taken. Even if respondent
No.1 had transferred the petitioner vide transfer order Ex. P1 dated 10.5.2011 issued by RW2 has
admitted in cross-examination that at the time of appointment of petitioner terms and conditions
were not settled as such being workman, he could not have been transferred to other State when
there were admittedly no settlement of terms and conditions of employment of petitioner.
Moreover, when respondent No. 1 had transferred petitioner from Joginder Nagar to Kargil (J&K)
and his representation dated 18.5.2011 was not turned down which necessarily follows that
respondent No. 1 neither opted to reject representation of petitioner nor charge-sheeted him for his
unauthorized absence having not reported at Kargil after seeking clearance from site at Joginder
Nagar. Mere assertion of RW1 on oath that petitioner had abandoned the job is not sufficient as it
was required to be established by cogent and reliable evidence like a fact in issue and respondent
having failed to establish that petitioner was called upon join by issuance of any registered when
sufficient period had elapsed clearly belies statement of respondent No.l that petitioner had
abandoned the job rather plea of petitioner that from 10.5.2011 when he was not allowed to join
duty at Joginder Nagar where he was posted from March 2006 till 2011 deserves to be accepted. As
such, plea of respondent No.l qua abandonment of petitioner deserves to be rejected and for
aforestated reasons, it is held that respondent no.1 had illegally terminated service of petitioner by
verbal order as he was not allowed to work at site where he was posted moreso when it has come in
evidence on record that name of petitioner has been deleted from muster-roll respondent No. 1. In
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view of foregoing inference of termination of service of petitioner w.e.f. 11.5.2011 an be safely
inferred.

16. In so far as violation of Section 25-F of the Act is concerned, suffice would be to state
here that petitioner had admittedly been engaged on 12.7.2004 when he initially worked at site at
Baramula (J&K) and thereafter from March 2006 till 10.5.2011 when he remained posted at
worksite at Joginder Nagar RW1 in cross-examination has not disputed the period for which
petitioner actually worked and thus on termination of his service on 11.5.2011 petitioner had
actually worked for more than 240 days in preceding 12 months from the date of his termination
when it is admittedly case of respondent no.l that name of petitioner has been struck off from
muster-roll of respondent No. 1. It is admittedly not the case of respondent No. 1 that any notice
envisaged under Sections 25-F had been issued or compensation in lieu of notice period had been
paid to petitioner as such action of respondent No. 1 against petitioner in violation of provisions of
Act as stated above is held to illegal. Ld. Authorized Representative for petitioner has placed
reliance upon judgment of Hon'ble High Court of Madhya Pradesh (DB) titled as M.P. Police
Housing Corporation and Sher Singh and Anr. reported in [2012 (133) FLR 66] in which the
Hon'ble High Court has held as under:

“.....Daily Wager. Petitioner is a daily wager. He cannot be transferred from original
place of posting. Directed to post him at his original place of posting........... ”

17. In view of above when there were no settlement of terms and conditions, petitioner
could not have been transferred from Joginder Nagar to Kargil (J&K) also in view of judgment of
2012 (supra). Ld. counsel for respondent No.l has vehemently contended that petitioner was
primarily working under supervisory capacity who was not covered under the definition of
workman envisaged under Section 2(s) of the Act. Ld. Authorized Representative for petitioner has
contended that although petitioner was working in supervisory capacity but was certainly drawing
wages less than Rs. 10,000/- per month and was thus covered under the definition of workman. As
has come in the evidence petitioner was drawing salary of Rs. 6,081/-when he was allegedly
terminated in the year 2011 and was not drawing Rs. 10,000/- or above and thus was covered in the
definition of workman irrespective of the fact that he was working under supervisory capacity
moreso his name existed in muster-roll of company respondent no. 1. On this score also contention
of respondent No. 1 merits rejection and it is held that despite working under supervisory capacity
petitioner was a workman under Section 2(s) of the Act.

18. In so far as salary of petitioner at the time when he worked with the respondent not in
the year 2011 is concerned, RW1 has in cross-examination has admitted that in April, 2011
petitioner was drawing salary of Rs. 6081/- whereas the documentary evidence led by the
respondent No.l revealed that petitioner was drawing salary of Rs. 5000/- in 2007 as per Ex. Rx
and in the year 2006 he was drawing salary of Rs. 4300/- but in view of admission of RW2, the
authorized official on behalf of respondent no.1 who has been authorized as per Ex. RW2/B to do
all administrative work including assigning duty, charge-sheet etc. at worksite at Joginder Nagar, it
can be safely concluded that last drawn salary of the petitioner in the month of April 2011 was
6081/-. In so far petitioner having remained unemployed after termination, suffice would be to state
here that in his affidavit, petitioner has specifically disclosed to have remained unemployed and the
said assertion in affidavit Ex. PWI1/A has remained unchallenged in cross examination by
respondent and thus this court is left with no option but to hold that petitioner had been terminated
in 2011 as stated above who has remained unemployed till date and thus petitioner would be
entitled for 50% back wages on his last drawn salary in view of judgment of Hon'ble Apex Court
reported in 2014 LLR 673 (SC) titled as Bhuvnesh Kumar Dwivedi vs. M/s Hindalco Industries
Ltd. in which Hon'ble Apex Court held that burden to prove that workman remained gainfully
employed lied upon employer. Be it stated that there is no iota of evidence from side of respondent
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that petitioner was gainfully employed and as such respondent has not discharged this burden of
proof. As such, petitioner would be entitled to 50% back wages on his last salary drawn i.e.
Rs. 6081/- and other consequential service benefits. In view of foregoing discussions issue no. 1 is
decided in affirmative against respondent no.l holding that service of petitioner was illegally
terminated by the respondent No. 1 and not by respondent No. 2 who was not his employee and
upon illegal termination of petitioner by respondent No. 1, he would be entitled to relief of
reinstatement, seniority and continuity in service and back wages of 50% from last drawn salary as
stated above from 11.5.2011 however RW1 admitted that respondent No. 2 has no concerned with
respondent gua his claim, it is held that respondent no.2 has no liability arising out of this industrial
dispute. Issue No. 1 is decided partly in affirmative against respondent No. 1 and in negative
against respondent No. 2. Issue No. 2 however is decided as discussed and are answered
accordingly.

Issue No. 3 :

19. Ld. Counsel for the respondent has contended that present claim petition is not
maintainable. On the other hand, 1d. counsel for petitioner has emphasized that claim petition is
maintainable as the claim was filed preceded by application under Section 2(A) of the Industrial
Disputes Act which had been allowed vide order dated 30.6.2014 of this court. As such, when
application for direct filing of claim petition had been allowed, the claim of respondent that petition
is not legally maintainable under Section 10 of the Industrial Disputes Act, merits rejection.
Accordingly, claim petition is held to be maintainable. This issue is answered in favour of
petitioner and against the respondent.

Issue No. 4 :

20. It has come in my findings in foregoing paragraphs of judgment that respondent No.1
had illegally terminated service of petitioner in violation of Section 25-F of Act, it is held that
petitioner had cause of action against respondent No.l and not against respondent No. 2. Issue in
question is decided accordingly in favour of petitioner.

Issue No. 6 :

21. In view of finding on issue No.l to 5, it cannot be stated that petitioner has no locus
standi to sue against respondent No.l although not against respondent No.2. Issue in question is
accordingly answered in negative in favour of petitioner.

Issues No. 7 :

22. This issue was not pressed by ld. counsel for the respondents as such the issue is
decided as unpressed against the respondents and in favour of petitioner. Resultantly, issue in
question is answered in negative.

Relief :

23. As sequel to my findings on foregoing issues, the termination order dated 11.5.2011 of
petitioner is hereby quashed and set aside and the respondent No.l is accordingly directed to
reinstate the petitioner forthwith who shall be entitled to seniority and continuity in service from
the date of his illegal termination along-with consequential benefits and 50% back wages.
Accordingly, claim petition is hereby allowed in part against respondent No.1 as stated above and
dismissed against respondent No. 2 and reference is accordingly answered in favour of petitioner,
leaving the parties to bear their own costs.
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24. The reference/direct claim petition under Section 10 of the Industrial Disputes Act,
1947 is answered in the aforesaid terms.

25. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

26. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 8th day of June 2018.

K. K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

(CAMP AT PANG]I)
Ref. No. :273/2015
Date of Institution 1 13-07-2015
Date of Decision : 15-06-2018
Shri Gurdial s/o Shri Ghulhu Ram, r/o Village and Post Office Purthi, Tehsil Pangi, District
Chamba, H.P. ...Petitioner.
Versus

Executive Engineer, Killar Division, I.P.H./ H.P.P.W.D. Division Killar, Tehsil Pangi,
District Chamba, H.P. ...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. O.P. Bhardwaj, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:

“Whether the industrial dispute raised by the worker Shri Gurdial s/o Shri Ghulhu Ram, /o
Village and Post Office Purthi, Tehsil Pangi, District Chamba, H.P. before the Executive
Engineer, I. &P.H./H.P.P.W.D. Division Killar, Tehsil Pangi, District Chamba, H.P. vide
demand notice dated nil received on 03.08.2012 regarding his alleged illegal termination of
service w.e.f. 01.10.2005 suffers from delay and laches? If not, whether termination of the
services of Shri Gurdial s/o Shri Ghulhu Ram, r/o Village and Post Office Purthi, Tehsil
Pangi, District Chamba, H.P. by the Executive Engineer, .&P.H./H.P.P.W.D. Division
Killar, Tehsil Pangi, District Chamba, H.P. w.e.f. 01.10.2005 without complying the
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provisions of the Industrial Disputes Act, 1947, is legal and justified? If not, what amount of
back wages, seniority, past service benefits and compensation the above aggrieved
workman is entitled to from the above employer?”’

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as enumerated in the present claim petition by the petitioner above named
reveal that he had been initially engaged as daily waged beldar on muster-roll basis in the year
1998 who continuously worked till October 2005 with the respondent. Averments made in the
petition further revealed that petitioner had worked for 160 days in each calendar year as the
criteria prescribed for tribal area of Pangi Tehsil, District Chamba and became eligible for
continuous service envisaged under statutory provisions of Section 25-B of the Industrial Disputes
Act, 1947 (hereinafter referred to as 'the Act' for brevity). Averments made in the petition revealed
that the services of petitioner had interrupted by way of intermittent/artificial breaks given by the
respondent/department deliberately and as such breaks are required to be counted as continuous
services for the purposes of calculation of 160 days so as for the applicability of Section 25-B of
the Act. The grievance of petitioner remains that respondent/department had terminated/disengaged
petitioner from daily wage service orally without issuing any one month notice in writing indicating
the reason for retrenchment besides no retrenchment compensation was paid to petitioner while
respondent had illegally terminated his service. It is contended that respondent had not followed the
provisions of Section 25-F of the Act while disengaging the services of petitioner. It is stated that
petitioner is very poor and no source of income besides after termination of the services of
petitioner, he had approached the respondent time and again but of no avail. Grievance of petitioner
further remains that when the services of petitioner have been terminated, respondent/department
had reengaged number of new workman from time to time and respondent had not followed the
principle of 'Last come, First go' as envisaged under Section 25-G of the Act. It is further alleged
that respondent/department had continuously retained junior to petitioner and who are still in
service with the respondent namely Mohan Lal who appointed in 1998, Chunku Ram in 2000,
Budhi Ram in 2003, Dev Raj in 2007, Sher Singh in 2011 and Raj Kumar in 2011. The
claimant/petitioner claimed that he had spotless service record who never been charge-sheeted for
any act of indiscipline or negligence or his conduct and even at the time of verbal termination, no
charge-sheet had been served upon him and at the same time, no opportunity of hearing had been
afforded to him. The petitioner also alleges that he has remained unemployed ever since his illegal
termination from month of October 2005 till the date of institution of present claim petition who
had been nowhere gainfully employed and was thus entitled for full back wages. Accordingly
alleging respondent to have committed violation of statutory provision of Section 25-F, Section 25-
G and Section 25-H of the Industrial Disputes Act, 1947 and Article 14 and 16 of Constitution of
India, the petitioner prays for setting aside oral order of termination/retrenchment by the respondent
in the month of October 2005. He further prayed for reinstatement in service w.e.f. month of
October, 2005 along-with back wages, seniority including continuity in service as petitioner has
remained unemployed since the date of his illegal termination. The petitioner has also prayed that
period of intermittent/fictional breaks given time and again during entire service of petitioner
between 1998 to October 2005 be counted 160 days continuous service and regularization of the
service of petitioner w.e.f. 01.01.2006 having completed 8 years of service and per the policy of
HP Govt. in pursuance to judgment of Hon'ble Apex Court titled as Rakesh Kumar vs. State of H.P.
and to any other relief petitioner is entitled.

4. The respondent contested claim petition, filed reply inter-alia taken preliminary
objections of maintainability, claim petition being bad on account of delay and laches. On merits
denied that petitioner had worked for more than 160 days in each calendar year rather clarified by
stating that petitioner was engaged as daily waged beldar in 1998 who remained engaged till 2005



TST03], feATee Ueen, 29 HS, 2019 /08 WU, 1941 2161

but had worked intermittently as petitioner used to come and attend the work at his own sweet will
and convenience. Relying upon the mandays chart, it has been categorically pleaded by the
respondent that petitioner had not completed 160 days in each calendar year as required for tribal
area of Pangi Tehsil. Allegations of fictional breaks given by respondent to the petitioner have been
denied. In so far as engagement of persons junior to petitioner mentioned in para no. 10 of the
claim petition were appointed as per order of Labour Court and no other juniors to the petitioner
had been retained in service by the respondent. On the plea of termination of service of petitioner,
respondent specifically alleges that petitioner had left the job at his own will therefore serving of
notice or pay in lieu thereof was not required. Reiterating its stand respondent has maintained that
petitioner had left the work of his own sweet will and the persons mentioned in para no.10 are
stated to have engaged as per direction of the Labour Court-cum-Industrial Tribunal Dharamshala
and respondent had not violated the principle of 'Last come, First go'. It is also contended that if
petitioner had been terminated in 2005 he would have definitely raised industrial dispute
immediately and that after seven years petitioner is stated to be agitating the matter which is bad on
account of delay and laches. It is also contended that since the services of petitioner had not been
terminated by the respondent, question of issuance of notice or wages in lieu thereof did not arise
and at the same time, there was no necessity for charge-sheet or issuing any notice of petitioner
after his termination. It is contended that petitioner was agriculturist and gainfully employed and
was thus not entitled for back wages.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.
Further asserted that provisions of Limitation Act did not eclipse the claim of petitioner in totality
besides allegation of violation of principle of 'Last come First go' was specifically denied.

6. In order to prove his case, petitioner had examined himself as PW1 tendered/proved
his affidavit Ex. PW1/A under Order 18 Rule 4 CPC, and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Pramod Upreti, the
then Executive Engineer, HPPWD Division Killar as RW1 tendered/proved mandays chart of
petitioner Ex. RW1/B, Ex. RW1/C1 to Ex. RW1/C6 copy of orders/awards and closed the
evidence. It is pertinent to mention here that on 12.6.2018 petitioner had moved application for
additional evidence so as to prove mandays chart which revealed year of joining and working days
of workers. Copy of abovementioned document is enclosed with application. Respondent did not
raise any objection as is evident from zimni order dated 15.6.2018. Accordingly application for
additional evidence was allowed in which Ex. P1 has been tendered by the petitioner.

7. 1 have heard the ld. Authorized Representative of petitioner and 1d. Dy. D.A.
representing respondent, gone through records of the case carefully relevant for disposed of this
case.

8. From the contentions raised, following issues were framed on 30.9.2015 for
determination:

1. Whether the industrial dispute raised by petitioner vide demand notice dated nil qua his
termination of service 01.10.2005 by respondent suffers from the vice of delay and
laches as alleged? If so, its effect? ...OPP.

2. Whether termination of services of the petitioner by the respondent w.e.f. 01.10.2005
is/was improper and unjustified as alleged? ...OPP.

3. Ifissue No. 1 or issue No. 2 or both are proved in affirmative, to what service benefits
the petitioner is entitled to? ...OPP.

4.  Whether the claim petition is not maintainable in the present form? ...OPR.
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Relief
9. For the reasons detailed hereunder, my findings on the above issues are as follows:-
Issue No. 1 : Yes
Issue No. 2 : Yes
Issue No. 3 : Discussed
Issue No. 4 : No

Relief. : Petition is partly allowed awarding lump sum compensation
Rs.75,000/- per operative part of award.

REASONS FOR FINDINGS
Issues No.l to 3

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. Relationship of petitioner having been engaged as daily waged beldar by respondent on
muster-roll basis in the year 1998 continuously worked till October 2005 with the respondent is not
in dispute. Admittedly, petitioner was engaged without any written order or settlement of terms and
conditions by the respondent. It is equally not in dispute that no written order was passed while
terminating service of the petitioner as claim of respondent remains that it had not retrenched
petitioner from service who had abandoned the job of his own and used to work intermittently as
per his own wish and convenience. Admittedly, the reference of appropriate govt. does not relate to
plea of fictional breaks but only with regard to petitioner's termination from service. In the
backdrop of foregoing admitted facts on record, claim of petitioner requires to be adjudicated with
a view to determine if petitioner is entitled for relief of reinstatement and back wages along-with
seniority and past service benefits and compensation as claimed by him.

12. Stepping into witness box as PW1 has sworn in affidavit Ex. PW1/A reiterating and
reaffirming his pleadings as stipulated in claim petition. In his affidavit he has claimed to have
worked with the respondent/department for more than 160 days in Pangi Sub-Division, Chamba
district and remained engaged from September 1995 to October 2005. He has also stated on oath
that no notice under Section 25-F of the Act was given by the respondent before terminating his
service and at the same time no compensation in lieu thereof notice period was paid to him and thus
his termination was illegal and void entitling petitioner benefit of reinstatement of service with full
back wages and all the other consequential service benefits. The petitioner has further alleged on
oath that respondent/department after terminating his services in October 2005 by oral order had
engaged several co-workers who were junior to petitioner were retained in service. Not only this,
the persons who were junior to petitioner are stated to have been regularized in service and thus
respondent had not followed the mandate of Sections 25-G and 25-H of the Act which was
obligatory on its part. The case of petitioner also remains that he had served respondent with due
diligence and had spotless service record as respondent/department had never called any
explanation or raised charge-sheet against him but even while retrenching petitioner from service,
no notice was given. The petitioner has also explained reason for not approaching the authorities
under Labour Act and thereafter before this Tribunal, as there existed no road between Chamba
town to Pangi Tehsil till 2011 and petitioner had moved before the Labour Officer raising demand
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notice consequent upon which a failure report was submitted and as the Labour Commissioner did
not make reference for industrial dispute raised by petitioner, the petitioner had moved before the
Hon'ble High Court by filing CWP where direction was passed for making reference to the Labour
Court due to which delay had occurred and same was satisfactorily explained.

13. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from his duty as also reflected in mandays chart Ex.
RWI1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after October 2005. No
reason whatsoever has been assigned for such any action or omission on the part of respondent in
not initiating any departmental proceedings or making correspondence calling upon the petitioner
to join service. This prima facie belies the stand taken by the respondent as abandonment has to be
proved like any other fact in issue. The petitioner, on the other hand, as PW1 in cross-examination
has specifically denied that he used to leave the job in between and attended the work intermittently
rather he has claimed that intermit breaks had been deliberately given to him by the respondent in
the service record of petitioner so that petitioner did not complete 160 days of work as required for
Pangi Tehsil area and also for applicability of Section 25-B of the Act. As such, in absence of any
specific and reliable evidence led by respondent, it would be unsafe to hold that respondent had
established plea of abandonment.

14. A bare glance on the mandays chart Ex. RW1/B would reveal that petitioner had
worked for 47 days in the year 1998, 110 days in 1999, 132 days in 2000, 114.5 days in 2001, 113
days in 2002, 114 days in 2003, 102 days in 2004 and 73 days in 2005 and thus a total of his
service in 1998 to 2005 in 8 years he had worked for 805.5 days in his entire service period. Be it
noticed that petitioner had not worked for more than 160 days and as there is no reference from the
Labour Commissioner, Shimla on the point of artificial breaks, this court is to confine its findings
only with regard to alleged illegal termination. It is evident from mandays chart Ex. RW1/B that in
the year 2005 the petitioner had merely worked for 73 days and thus immediately in preceding 12
calendar months from the month of termination of petitioner had not rendered service of 160 days
so as to meet requirement of law of having continuous service of one year and thus it was not at all
required from respondent to have issued a notice envisaged under Section 25-F of the Act. As such,
the respondent is held to have not violated the provisions of Section 25-F of the Act.

15. Ld. Counsel for petitioner has contended with vehemence that large number of workers
who were junior to petitioner had been appointed and these workers have been retained in service
and regularized. The grievance of petitioner remains that principle of 'Last come First go' was not
followed as the juniors were retained and services of petitioner despite being senior was terminated
without any valid reason. Ex. P1 is the year-wise mandays of daily waged workers who were junior
to the petitioner and had joined in the year 1997 or thereafter. All of these co-workers shown in Ex.
P1 the year-wise mandays details of workers of Division HPPWD Killar were certainly junior to
petitioner who were given sufficient work existing in those years more than 200 days in a year
whereas the petitioner had been not given muster-roll for the whole month. Ex. P1 also established
that all the co-workers shown in this document have worked for more than 160 days in most of the
years although they were junior to petitioner. Evidently, there is no iota of evidence of respondent
establishing that petitioner was called upon to join for service at any time after October 2005 even
at the time when junior persons were reengaged. That being so the respondent had certainly
violated the provisions of Section 25-G of the Act as the juniors workers mentioned in para No.10
of the affidavit were retained whereas petitioner was senior from these co-workers having joined
service in 1998 was terminated and even thereafter respondent omitted to afford opportunity to
petitioner for reemployment for work which also violates the provisions of Section 25-H of the Act.
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Ld. counsel for petitioner has placed reliance upon judgment of Central Bank of India vs. S.
Satyam, 1996 (5) SCC 419 in which Hon'ble Apex Court has held that for the applicability of
Section 25-G and 25-H of the Act, there was no necessity of claimant/petitioner to have worked
for 240 days as in case of provisions of Section 25-F of the Act.

16. Repudiating claim of petitioner, the respondent, on the other hand, has made futile
attempt to justify engagement of junior workers and their retention in service on the basis of orders
of Labour Court-cum-Industrial Tribunal as well as Hon'ble High Court of H.P. as reflected in Ex.
RWI1/C1 to Ex RW1/C6. These judgments/orders have been gone through which revealed that
respondent had wrongly terminated the services of those claimant/petitioner and for said reasons
they were directed to be reinstated. Thus, plea that persons were directed to be appointed in
pursuance to awards/orders Ex. RW1/C1 to Ex. RW1/C6 were primarily on the basis of court
orders would not defeat the claim of the petitioner as status of these persons being junior to
petitioner does not get negatived. As such, even when petitioner is proved to have not worked for
more than 160 days in preceding 8 years which entitled him for regularization of his service per
government policy, yet respondent is not absolved from its accountability of provisions of Section
25-G and 25-H of the Act and as such it is held that respondent had violated the provisions of
Sections 25-G and 25-H of the Industrial Disputes Act.

17. Ld. Authorized Representative for petitioner has contended that after petitioner's
termination in October 2005, he had remained unemployed and was not earning anything thereafter
as such was entitled for full back wages. Repudiating the arguments of ld. Authorized
Representative of petitioner, 1d. Dy. D.A. for the State has taken this court through cross-
examination of the petitioner who has admitted that he had cultivatable land with him and also
worked a private labourer. Thus, plea of having remained not gainfully employed gets belied
admission of petitioner in cross-examination in which he had maintained that he had been earning
from agricultural land as well as he has been working as daily wager privately. Reliance has been
placed on the judgment of Hon'ble Apex Court North East Karnataka Road Transport
Corporation vs. M. Nagangouda (2007) 10 SCC 765 in which Division Bench comprising of
Justice A.R. Lakshmanan and Justice Altamas Kabir had held that 'term gainfully employment
would also include self employment wherefrom income is generated. It was income either
from employment in an establishment or from self employment merely differentiates the
sources from which income is generated, the end use being the same’. Applying the ratio of
judgment of 2007 (supra) to this case since the petitioner was earning from his agricultural and
manual pursuits, the same were sufficient to maintain him and his family. It is thus held that
petitioner was gainfully employed. Be it stated here that Hon'ble Apex Court in Deepali Gundu
Surwase’s case has held that the Labour Court was not justified in holding that merely because the
respondent was receiving agriculture income, he cannot be treated to be engaged in gainful
employment. Since the petitioner had income from agriculture pursuits for his livelihood it cannot
be stated that petitioner was not gainfully employed and thus would not be entitled full back wages.
In view of the forgoing discussion, it is held that the relationship of workman and employer existed
between petitioner and respondent and that petitioner was illegally retrenched without compliance
of Section 25-G and Section 25-H of the Act although remained gainfully employed after his
retrenchment. Thus, applying the ratio of judgment of Hon'ble Apex Court (2007 supra), it may not
be erroneous to hold that petitioner was gainfully employed and thus would be not entitled for back
wages for the period he was out of job on being terminated by the respondent.

18. Lastly, Ld. Dy. D.A. for State has contended with vehemence that there is inordinate
and explained delay which disentitles petitioner relief claimed for by him. On the other hand, 1d.
Authorized Representative for the petitioner has relied upon the judgment of Hon'ble Apex Court
titled Raghubir Singh vs. General Manager, Haryana Roadways, Hissar reported in 2014 Lab
IC 4266 (SC) and the relevant paras of the judgment are produced below for reference:
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“12. Therefore, in our considered view, the observations made by this Court in the
Rajasthan State Agriculture Marketing Board case (supra) upon which the learned
Additional Advocate General for the State of Haryana has placed reliance cannot be
applied to the fact situation of the case on hand, for the reason that the Labour Court
has erroneously rejected the reference without judiciously considering all the relevant
factors of the case particularly the points of dispute referred to it and answered the 2nd
issue regarding the reference being barred by limitation but not on the merits of the
case. The said decision has no application to the fact situation and also for the reason
the catena of decisions of this Court referred to supra, wherein this Court has
categorically held that the provisions of Limitation Act under Article 137 has no
application to make reference by the appropriate government to the Labour
Court/Industrial Tribunal for adjudication of existing industrial dispute between
workmen and the employer.

13. In the case on hand, no doubt there is a delay in raising the dispute by the
appellant; the Labour Court nevertheless has the power to mould the relief
accordingly. At the time of adjudication, if the dispute referred to the Labour
Court is not adjudicated by it, it does not mean that the dispute ceases to exist.
The appropriate government in exercise of its statutory power under Section 10(1)(c)
of the Act can refer the industrial dispute, between the parties, at any time, to either the
jurisdictional Labour Court/Industrial Tribunal as interpreted by this Court in the Avon
Services case referred to supra. Therefore, the State Government has rightly exercised
its power under Section 10(1)(c) of the Act and referred the points of dispute to the
Labour Court as the same are in accordance with the law laid down by this Court in
Avon Services & Sapan Kumar Pandit cases referred to supra.

14. Further, the workman cannot be denied to seek relief only on the ground of
delay in raising the dispute as held in the case of S.M. Nilajkar & Ors. v. Telecom
District Manager, Karnataka[4] it was held by this Court as follows—

“17. It was submitted on behalf of the respondent that on account of delay in raising
the dispute by the appellants the High Court was justified in denying relief to the
appellants. We cannot agree...... In Ratan Chandra Sammanta and Ors. v. Union of
India and Ors. (supra)1993 AIR SCW 2214, it was held that a casual labourer
retrenched by the employer deprives himself of remedy available in law by delay itself,
lapse of time results in losing the remedy and the right as well. The delay would
certainly be fatal if it has resulted in material evidence relevant to adjudication being
lost and rendered not available. However, we do not think that the delay in the case at
hand has been so culpable as to disentitle the appellants for any relief.....” (Emphasis
laid by the Court) In view of the legal principles laid down by this Court in the above
judgment, the reference of the industrial dispute made in the case on hand by the State
Government to the Labour Court to adjudicate the existing industrial dispute between
the parties was made within a reasonable time, considering the circumstances in which
the workman was placed, firstly, as there was a criminal case pending against him and
secondly, the respondent had assured the workman that he would be reinstated after his
acquittal from the criminal case. Moreover, it is reasonable to adjudicate the industrial
dispute in spite of the delay in raising and referring the matter, since there is no
mention of any loss or unavailability of material evidence due to the delay. Thus, we
do not consider the delay in raising the industrial dispute and referring the same to the
Labour Court for adjudication as gravely erroneous and it does not debar the workman
from claiming rightful relief from his employer.



2166

RIoT03], feATeae Ueer, 29 HS, 2019 /08 U, 1941

15. In the case of Ajaib Singh v. The Sirhind Co-operative Marketing-cum-Processing
Service Society Limited & Anr.[5] this Court has opined that relief cannot be denied to
the workman merely on the ground of delay, stating that:—

“10. It follows, therefore, that the provisions of Article 137 of the Schedule to
Limitation Act, 1963 are not applicable to the proceedings under the act and that the
relief under it cannot be denied to the workman merely on the ground of delay. The
plea of delay if raised by the employer is required to be proved as a matter of fact by
showing the real prejudice and not as a merely hypothetical defence. No reference to
the labour court can be generally questioned on the ground of delay alone. Even in a
case where the delay in shown to be existing, the tribunal, labour court or board,
dealing with the case can appropriately mould the relief by declining to grant back
wages to the workman till the date he raised the demand regarding his illegal
retrenchment/termination or dismissal. The Court may also in appropriate cases direct
the payment of part of the back wages instead of full back wages.....” (Emphasis laid
by the Court).

16. Hence, we are of the opinion, having regard to the fact and circumstances of the
case that there is no delay or laches on the part of the workman from the date of his
acquittal in the criminal case. Thereafter, upon failure of the respondent in adhering to
the assurance given to the workman that he would be reinstated after his acquittal from
the criminal case, the workman approached the conciliation officer and the State
Government to make a reference to the Labour Court for adjudication of the dispute
with regard to the order of dismissal passed by the respondent. Keeping in mind the
date of acquittal of the appellant and the date on which he approached the conciliation
officer by raising the dispute, since the respondent had not adhered to its assurance, the
State Government had rightly referred the dispute for its adjudication. Therefore it
cannot be said that there was a delay on the part of the appellant in raising the dispute
and getting it referred to the Labour Court by the State Government.

17. Further, the Labour Court on an erroneous assumption of law framed the
additional issue regarding the limitation in raising the dispute and its reference
by the State Government to the Labour Court. Thus, the Labour Court has ignored
the legal principles laid down by this Court in the cases referred to supra. The award
passed by the Labour Court was accepted erroneously by both the learned single Judge
and the Division Bench of the High Court by dismissing the Civil Writ Petition & the
Letters Patent Appeal without examining the case in its proper perspective, keeping in
view the power of the State Government under Section 10(1)(c) and the object and
intendment of the Act. Not adjudicating the existing industrial dispute on merits
between the parties referred to it may lead to disruption of industrial peace and
harmony, which is the foremost important aspect in Industrial Jurisprudence as the
same would affect the public interest at large.

19. Ld. Counsel representing respondent department has also contended with vehemence

that claim petition is barred by limitation on account of delay and laches. It has been pointed that
termination of petitioner in this case took place on 2005 and the industrial dispute was raised after
several years of retrenchment. Repudiating the argument by 1d. counsel, Id. AR for the petitioner
has placed reliance upon judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P.
(Bhatag Ram’s case) in which it has been held that delay in raising dispute may be considered by
court at the time of granting final relief however in various other judgments even longer delay has
been condoned. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007
(HP) 1160, delay of more than 10 years was condoned besides Hon'ble High Court has held that
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principle of Limitation Act is not applicable to the industrial dispute. Similar view was taken by
Hon'ble Apex Court in Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing
Society Limited and Another (1999) 6 SCC 82 in which it has been held that the principle of
Limitation Act, 1963 did not apply to the proceeding under the Industrial Disputes Act.

20. Relying upon the aforestated judgment, it has been contended that claim of petitioner
cannot be defeated on the point of delay and laches. Repudiating arguments advanced by ld.
Authorized Representative for petitioner, 1d. Dy. D.A. has placed reliance upon the judgment of
Hon'ble Apex Court titled as Assistant Engineer, Rajasthan State Agriculture Marketing
Board, Sub-Division Kota and Mohan Lal [2013 (139) FLR 125], the relevant para of the
judgment are produced below for reference:

Industrial Disputes Act, 1947-Sections 25-F and 10-Limitation Act, 1963- Section 5-
Industrial dispute-Termination of service-Finding of Lboaur Court that workman had
completed 240 days in calendar year and his termination was in violation of section 25-F of
the I.D.Act- Workman worked from 1.11.1984 to 17.2.1986 in all 286 days during
employment. His services terminated on 18.2.1986. Industrial dispute raised after 6 years of
termination. Admitted delay of 6 years not kept in view by the Labour Court-Judicial
discretion exercised by the Labour Court flawed and unsustainable. Reinstatement of the
workman not the appropriate relief. In lieu of reinstatement compensation of Rs. one lac
directed to be paid to the workman by the appellant-employer within six weeks failing
which interest @ 9% p.a. will be payable. [Paras 21 and 22]

Limitation Act, 1963. Section 5-Industrial Disputes Act, 1947- Section 25-F-Termination of
service-Industrial dispute raised after six years-Limitation Act not applicable to
reference made under the I.D. Act-Delay in raising industrial disputes definitely an
important circumstances which the Labour Court must keep in view before granting
relief.

I have gone through the rival contention of the 1d. Authorized Representative as well as 1d.
Dy. D.A. for State. Keeping in view the mandate of Hon'ble Apex Court in various
judgments referred to above it is held that delay in raising industrial dispute is definitely an
important circumstance and court has to keep in mind while exercising discretion. In para
nos. 20 and 21 of judgment 2013 supra has referred to Gitam Singh’s case reported in 2013
(136) FLR 893 (SC) titled as Assistant Engineer Rajasthan Development Corporation
and another vs. Geetam Singh observing that before exercising its judicial discretion, the
Labour Court has to keep in view all relevant factors including the mode and manner of
appointment, nature of employment, length of service, the ground on which termination has
been set aside and the delay in raising industrial dispute before grant of relief in an
industrial dispute. It was observed by the Hon'ble Apex Court in judgment (2013 supra)
before that workman had worked for 286 days and had raised industrial dispute in 1992
whereas his services have been terminated in 1986 and he raised industrial dispute after six
years. The Hon'ble Apex Court has held that though compensation awarded by Single Judge
of the Hon'ble High Court was too low and liable to be enhanced by the Division Bench but
surely reinstatement of the workman in the facts and circumstances is not the
appropriate relief and thus Hon'ble Apex Court awarded a lump sum of Rs.1 lakh along-
with interest @ 9% per annum if the respondent failed to make payment of compensation
within six weeks from the date of judgment. In the case in hand before this court factors
which have weighed are that the petitioner in all remained engaged for about 8 years and
actually worked for 805.5 days as per mandays chart on record and that the services of
petitioner were disengaged in October 2005 who worked as non-skilled worker and had
raised industrial dispute by issuance of demand notice after about eight years i.e. demand
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notice was given on 3.8.2012. Taking into consideration factors mentioned above in
pursuance to judgments of Hon'ble Apex Court petitioner would not be entitled either for
reinstatement or for back wages but compensation a lump-sum would be appropriate relief
in view of judgment 2013 (139) FLR 25 (SC). The judgments relied upon by ld. Authorized
Representative for petitioner on the matter of delay and laches is more or less settled law
that claim of the petitioner could not be solely declined on the ground of delay and laches.
Similarly, judgment of Hon'ble Apex Court in 2014 titled as Raghubir Singh’s case also
does not come to the rescue of the petitioner as in this judgment also the Hon'ble Apex
Court has reiterated the mandate as given by the Hon'ble Apex Court in previous judgment
in the year 2013 i.e. Assistant Engineer, Rajasthan State Agriculture Marketing Board,
Sub-Division Kota and Mohan Lal’s case.

21. Ld. Counsel for petitioner relied upon the judgments reported in 2011 (2) Shim. LC
209, Latest HLJ 2011 (HP) 768, 2011 (1) Shim. LC 14, 2011 (2) Shim. LC 389, Latest HLJ
2007 (HP) 159, 2007 (2) Shim. LC 41, Latest HLJ 2012 (HP) 591, Latest HLJ 2011 (HP) 983,
Latest HLJ 2007 (HP) 903, Latest HLJ 2014 (HP) Suppl. 585, Latest HL.J 2015 (HP) 93, 2007
(2) Shim. LC 279, 2007 (2) Shim. LC 133, (2003) 4 SCC 27, 2014 (3) Apex Court Judgments
652 (SC), (2001) 2 SCC 386. I have gone through these judgments which are not attracted in this
present case as this court not declining relief to the petitioner on the ground of limitation rather on
the basis of guidelines of Hon'ble Apex Court laid down in 2013.

22. In view of foregoing discussion, a lump-sum compensation of Rs. 75,000/- (Rupees
seventy five thousand only) would be a appropriate relief to which the petitioner is entitled in the
facts and circumstances of the case as stated above. It is further made clear that amount of
compensation shall be paid within three months from the date of Award failing which the petitioner
would be entitled for interest @ 9% per annum from date of Award and its realization. Issues no. 1
to 3 are answered accordingly.

Issue No. 4 :

23. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

Relief :

24. As sequel to my findings on foregoing issues, the respondent is hereby directed to pay
the compensation of Rs. 75,000/- (Rupees seventy five thousand only) to the petitioner in lieu of
the reinstatement in services as well as the other consequential service benefits. Amount of
compensation so awarded will be paid by the respondent to the petitioner within three months from
today failing which the respondent shall be liable to pay the interest @ 9% per annum on the said
amount from the date of award till the date of its realization. In the peculiar circumstances of the
case, the parties are left to bear their own costs.

25. The reference is answered in the aforesaid terms.

26. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.
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27. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 15" day of June, 2018.
K. K. SHARMA
Presiding Judge,
Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.
(Camp at Pangi)

IN THE COURT OF SHRI K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.

Ref. No. 80/ 2017

Smt. Nirmala Devi w/o Lt. Sh. Roshan Lal, r/o Village Amjad, P.O. Dohgi, Tehsil Bangana,

District Una, H.P. ....Petitioner.

Versus

The Principal, S.D. Adarsh Sanskrit College, Dohgi, Tehsil Bangana, District Una, H.P.
....Respondent.

18-06-2018 Present: None for the petitioner.
Sh. Rakesh Bharti, Adv. Csl. for the respondent.

Case called several times but none has appeared on behalf of the petitioner despite due
knowledge. It is 11.30 A.M. Be awaited and put up after lunch hours.

K. K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,

Kangra at Dharamshala, H.P.

18-06-2018 Present: None for the petitioner.
Sh. Rakesh Bharti, Adv. Csl. for the respondent.

Case has been called again several times but none has appeared on behalf of petitioner. It is
2.40 p.M. None appearance of petitioner or her 1d. counsel today is indicative of the fact that she is

not interested to pursue present reference and accordingly reference is disposed of for non-
prosecution.

Reference is answered in the aforesaid terms. The parties to bear their own costs.

Let copy of the Order/Award be sent to the appropriate Government for information and
further necessary action / publication. The file, after completion be consigned to the records.

Announced:
18-06-2018

K. K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.



2170 RIoT03], feATeae Ueer, 29 HS, 2019 /08 U, 1941

IN THE COURT OF SHRI K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.

Ref. No. 825/2016

Sh. Joginder Singh s/o Sh. Bidhu Ram, r/o V.P.O. Sadwan, Tehsil Nurpur, Distt. Kangra,
H.P. ...Petitioner.

Versus
1. The Executive Engineer, Nurpur Division, HPPWD Nurpur, Distt. Kangra, H.P.

2. The Executive Engineer, Jawali Division, HPPWD Jawali, Distt. Kangra, H.P.
...Respondents.

23-06-2018 Present: None for the petitioner
Sh. Sanjeev Singh Rana, Dy. D.A. for the respondents.

Case called several times but none has appeared on behalf of the petitioner despite due
knowledge. It is 11.30 A.M. Be awaited and put up after lunch hours.

K. K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

23-06-2018 Present: None for the petitioner
Sh. Sanjeev Singh Rana, Dy. D.A. for the respondents

Case has been called again several times but none has appeared on behalf of petitioner. It is
2.40 P.M. None appearance of petitioner or his 1d. counsel today is indicative of the fact that he is
not interested to pursue present reference and accordingly reference is disposed of for non-
prosecution.

Reference is answered in the aforesaid terms. The parties to bear their own costs

Let copy of the Order/Award be sent to the appropriate Government for information and
further necessary action / publication. The file, after completion be consigned to the records.

Announced:
23-06-2018
K. K. SHARMA,
Presiding Judge,
Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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IN THE COURT OF K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. : 184/2016
Date of Institution : 26-03-2016
Date of Decision : 23-06-2018

Shri Bir Singh s/o Shri Billu Ram, r/o V.P.O. Suliali, Tehsil Nurpur, District Kangra, H.P.
....Petitioner.

Versus

The Executive Engineer, Nurpur Division, H.P.P.W.D. Nurpur, Tehsil Nurpur, District
Kangra, H.P. ....Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.D. Sharma, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:

“Whether alleged termination of services of Sh. Bir Singh s/o Sh. Billu Ram, r/o V.P.O.
Suliali, Tehsil Nurpur, Distt. Kangra, H.P. w.e.f. 14.10.1985 by the Executive Engineer,
Nurpur Division, HPPWD Nurpur, Dsitt. Kangra, H.P. who had worked as beldar on daily
wages basis only for 125 days, during the year 1985, and has raised his industrial dispute
vide demand notice dated 24-11-2013 after more than 27 years, allegedly without
complying with the provisions of the Industrial Disputes Act, 1947 is legal and justified? If
not, keeping in view of working period as mentioned above and delay of more than 27 years
in raising the industrial dispute, what amount of back wages, seniority, past service benefits
and compensation the above ex-worker is entitled to from the above employer/
management?”’

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as stipulated in the claim petition reveal that petitioner had been engaged as
beldar on daily wages in the month of September 1985 in Nurpur Division, District Kangra, H.P.
where he continuously worked till October 1990 when he was disengaged by respondent illegally
despite availability of work and funds. It is alleged that HPPWD Division Nurpur, District Kangra,
H.P. was involved in construction of road Bodh Chakki Dhar Aund Haddal and Suliali to Dev
Barari road and various sites adjoining to it but service of petitioner was disengaged orally in
October 1990 in violation of law. It is further alleged that petitioner had been engaged in
construction of roads leading to villages, national highway and had worked to the satisfaction of
respondent and other superiors and there was no complaint against him. It further transpires from
claim petition that after termination of petitioner by the respondent, he had made several verbal
request to respondent by visiting its office as well as Sub-Division who was assured of
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reengagement in 3-4 months but did not receive any response from the respondent when petitioner
had written various letters to department for reengagement on daily wage basis but was not
engaged. It is alleged that a resolution on behalf of retrenched workmen were also sent to Assistant
Registrar to the Hon'ble H.P. State Administrative Tribunal, Shimla which was pending and not
decided till date. The grievance of the petitioner further remains that petitioner and similarly
situated workmen who had been engaged on daily wage basis by HPPWD constituted one unit and
procedure for retrenchment which involved applicability of principle of “Last come First go”. It is
alleged that in utter disregard to the provisions of Section 25-G of Industrial Disputes Act junior
persons had been retained whereas petitioner had been disengaged more specifically one Smt.
Kusam Sharma w/o Sh. Roshan Lal, Village & P.O. Suliali, Tehsil Nurpur, District Kangra, H.P.
who was retained in pursuance to letter of Engineer-in-Chief vide letter No0.3058/61 dated
18.1.2000. It is claimed that said Kusam Sharma had joined HPPWD Division Nurpur in the year
2000 after disengagement of petitioner in 1990 which clearly violates Section 25-G of the Industrial
Disputes Act, 1947 (hereinafter called "the Act" for brevity). Accordingly, petitioner prays for
setting aside the order of verbal termination as petitioner had completed 240 days in preceding one
year from date of termination and thus respondent had violated Section 25-F of the Act. It is alleged
that respondent had also not followed the procedure envisaged under Section 25-G of the Act after
disengaging petitioner junior persons were engaged and at the same time no notice for
reemployment/reengagement was issued calling upon petitioner to join before engaging junior
which violates Section 25-G of the Act. Accordingly, petitioner seeks his reinstatement in service
by respondent with seniority, back wages and all the other consequential benefits.

4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, petition being bad on account of delay and laches. On merits denied
that petitioner had been engaged as beldar in September 1985 in HPPWD Division Nurpur rather
he was disengaged in October 1990. It has been categorically stated that petitioner was engaged as
daily wager in Sub-Division HPPWD Suliali falling under Jassur Division where he worked
intermittently from June 1985 to October 1985 and thereafter left the work and did not approach the
respondent/department. It is alleged that HPPWD Division Jassur was shifted to Jawali Division
vide H.P. Government Notification No.PBW-(A)-A (I) 17/1994 dated 21st July, 1994 and strength
and staff of Jassur Division was shifted to Jawali but area of Suliali Sub-Division was shifted to
Nurpur Division. It has been emphatically denied that petitioner had completed 240 days rather
claimed that petitioner merely worked till October 1985 who did not complete 240 days in any
calendar year as reflected in mandays chart. It is alleged that since Suliali Sub-Division was shifted
to HPPWD Division Nurpur in 1994. As such, question of termination of service of petitioner in
October 1985 did not arise. Moreover, petitioner is alleged to be gainfully employed as an
agriculturist. Reiterating his stand, it has been contended that petitioner left the work of beldar in
March, 1989. However, denied that any resolution was pending before Assistant Registrar, H.P.
State Administrative Tribunal for want of knowledge. In so far as Kusam Sharma is concerned, it
has been categorically stated that Kusam Sharma was engaged as helper on daily wage basis by
HPPWD Division Dalhousie in 1983 who worked intermittently till November 1998 when said
Kusam Sharma made representation to Engineer-in-Chief HPPWD Shimla in December 1999
stipulating therein that she belonged to Suliali village as such permission be granted to work in
HPPWD Division Nurpur and request was considered and allowed and adjusted against the post of
daily waged Store Clerk. As such, said Kusam Sharma even after joining HPPWD Division Nurpur
from Dalhousie Division continued to work with the respondent who was senior to the petitioner
having joined service with the respondent/department in 1983. As such, there can be no violation of
Section 25-H of the Industrial Disputes Act and for similar reasons, it was not required for
respondent to have issued notice calling upon the petitioner for reemployment. It has categorically
stated that no other junior persons has been retained or reemployed by the respondent besides
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maintained that only those workmen were regularized who continuously worked and fulfill the
requisite criteria for regularization as per government policy however, denied that petitioner was
terminated by the respondent. Accordingly, claim petition was sought to be dismissed.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. In order to prove his case, petitioner had examined himself as PW1, tendered/proved
his affidavit under Order 18 Rule 4 CPC Ex. PW1/A and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Dinesh Kumar
Dhiman, the then Executive Engineer, B&R Division HPPWD Nurpur, District Kangra, H.P. as
RWI1 tendered/proved his affidavit Ex. RW1/A, copy of mandays chart of petitioner Ex. RW1/B,
copy of Notification dated 21.7.1994 Ex. RWI1/C, copy of office order dated 23.7.1994 Ex.
RW1/D, copy of letter dated 18.1.2000 Ex. RW1/E, copy of mandays chart of Smt. Kusum Ex.
RWI/F and Ex. RWI1/G, copy of letter dated 18.12.1999 Ex. RWI1/H, copy of order dated
29.11.2010 Ex. RW1/I and closed evidence.

7. 1 have heard the 1d. counsel of petitioner and ld. Dy. D.A. representing respondent,
gone through records of the case carefully relevant for disposed of this case.

8. From the contentions raised, following issues were framed on 31.08.2017 for
determination which are as under :—

1. Whether termination of services of the petitioner by the respondent w.e.f. 14.10.1985
is/was illegal and unjustified as alleged? ..OPP.

2. Ifissue no.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ...OPP.

3. Whether the claim petition is not maintainable in the present form as alleged?

...OPR.

4.  Whether the claim petition is bad on account of delay and laches on the part of

petitioner as alleged? ...OPR.
Relief.

9. For the reasons detailed hereunder, my findings on the above issues are as follows:—
Issue No. 1 :No
Issue No.2 :No
Issue No.3 :No

Issue No.4 :No

Relief : Claim petition is dismissed per operative part of Award.
REASONS FOR FINDINGS

Issues No. 1 and 2 :
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10. Both these issues have been taken up together for discussion being interconnected
which can be disposed of simultaneously without repetition of evidence.

11. Stepping into witness box as PWI1 petitioner has sworn in affidavit Ex. PW1/A
reiterated his stand as maintained in the claim petition. The Petitioner has specifically stated on
oath that he had completed 240 days having worked from September 1985 to October 1990 besides
maintained to have remained engaged in construction site of road Bodh Chakki Dhar Aund Haddal
and Suliali to Dev Barari road and that his service had been terminated/disengaged verbally in the
year 1990 in violation of law by respondent. The respondent in its reply as well as statement on
oath as RW1 has maintained that petitioner had not worked from September 1985 but was engaged
in June 1985 and he had worked intermittently upto October 1985. The testimony of RW1
corresponds with mandays chart Ex. RW1/B which reveals that petitioner had merely worked for
125 days in the year 1985. As such, from oral as well as documentary evidence on record, it cannot
be stated that petitioner had worked for 240 days. Be it stated that for applicability of Section 25-F
of the Act, petitioner was required to prove that he had worked for 240 days continuously in
preceding one year before termination and testimony of petitioner is not substantiated from any
corresponding evidence to this effect. As such, when petitioner had not completed 240 days,
respondent was not required to issue any notice while disengaging him from service which is not
the plea of respondent as it has pleaded that petitioner had abandoned the job.

12. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from his duty as also reflected in mandays chart Ex.
RWI1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after 1985. No reason
whatsoever has been assigned for such inaction or omission on the part of respondent in not
initiating any departmental proceedings or making correspondence calling upon the petitioner to
join service. This prima facie belies the stand taken by the respondent as abandonment has to be
proved like any other fact in issue. Ld. Dy. D.A. for the State has contended that even if the
respondent has not been able to prove abandonment of job by respondent as required under law yet
petitioner was not absolved from his accountability to prove to have worked for a minimum period
of 240 days in preceding 12 months from termination. In view of the foregoing, it is held that
respondent has not violated Section 25-F of the Act who was not required issue any notice or pay
compensation as contended by petitioner.

13. In so far as violation of provisions of Section 25-G of the Act is concerned, it deals
with procedure for retrenchment to be adopted by employer. In the case in hand, petitioner has
emphasized enough that juniors were retained by respondent whereas petitioner had been
disengaged despite availability of funds and work. In his affidavit petitioner has stated that one
Kusum Sharma had been engaged who was junior to him and was retained in service. To appreciate
the pleas so raised by petitioner, it would be relevant to go through evidence qua period when said
Kusum Sharma had been engaged. Before proceeding further it may not be erroneous to mention
here that petitioner has failed to prove seniority list of workmen of Suliali Sub-Division which was
to proved so as to establish violation of Section 25-G of the Act. Ld. Dy. D.A. for respondent has
placed reliance upon mandays chart of Kusum Sharma d/o Daulat Ram who was working in
Banikhet Sub Division No.1 HPPWD Banikhet as reflected in Ex. RW1/G. This document shows
that Kusum Sharma had been engaged in November 1983. Said Kusum Sharma continued to work
till November 1988 at Dalhousie Division when she had made representation to Engineer-in-Chief,
HPPWD Shimla vide application Ex. RW1/H requesting her transfer from HPPWD Dalhousie to
Suliali HPPWD Sub Division which was allowed as letter Ex. RW1/E dated 18.1.2000 revealed
that one post of Store Clerk (work charged brought in regular cadre) had been allotted to HPPWD
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Nurpur Circle. Said Kusum Sharma was engaged in February 2000 under HPPWD as is evident
from Ex. RW1/F who continued to work uninterruptedly till January 2009. It is admittedly not the
case of the petitioner that said Kusum Sharma had been disengaged rather she is stated to be still
working under HPPWD Division Nurpur. If said Kusum Sharma had joined in Suliali HPPWD
Division in February 2000 she cannot be stated to be junior to petitioner as her service had been
placed at the disposal of Executive Engineer HPPWD Nurpur in pursuance to her request allowed
by competent authority who had been initially engaged in November 1983 whereas petitioner had
been engaged in 1985.

14. Before proceeding further, it would be relevant to go through the evidence concerning
creation of Sub-Division of Jawali and Nurpur in the year 1994. In the case in hand, evidence qua
petitioner revealed that he had been initially engaged in Suliali Sub-Division in June 1985. This
Suliali Sub-Division was under Jassur Division out of which Jawali Sub-Division was made in the
year 1990 as is evident from Notification dated 21st July, 1994 Ex. RW1/C and Ex. RW1/D on
record. These documents further show that Jassur Sub-Division cease to exist upon creation of
Nurpur and Jawali Sub Division meaning thereby that on creation of Jawali Sub-Division and
Nurpur, Suliali Sub-Division falling under the Nurpur Division got merged in Nurpur Sub-
Division. Said Kusum Sharma is shown to have joined at Suliali Sub-Division which consequently
fell under Nurpur Sub Division as discussed in foregoing paragraphs. It is evident from evidence on
record that petitioner had been working under Suliali Sub-Division since 1985 as stated above but
with the bifurcation of Divisions as stated above, it cannot be concluded that petitioner was
disengaged in the month of October 1985 by respondent rather prior to creation of these two new
Sub-Divisions i.e. Nurpur and Jawali, petitioner himself was not in job as he had left the job who
did not report for duty. This plea of respondent has although not been accepted by this court for
want of issuance of notice or charge-sheet but it cannot be stated that petitioner had been
disengaged by respondent by a verbal order. In view of foregoing plea of petitioner that Section 25-
G was violated cannot be accepted and for similar reasons plea of petitioner that respondent had
violated Section 25-H of the Act can also not accepted. Accordingly, petitioner has failed to
establish that respondent had violated provisions of Sections 25-F, 25-G and 25-H of the Act. In
view of forgoing discussions, issue no.l is decided in negative holding that termination of service
of petitioner by the respondent in October, 1985 is neither illegal and nor unjustified and since the
petitioner has been lawfully terminated, he would not be entitled for any service benefits. Both
these issues are answered in negative in favour of respondent and against the petitioner.

Issue No. 3 :

15. On the plea non-maintainability of the claim petition under Section 10 of the Industrial
Disputes Act, 1d. Dy. D.A. representing respondent department has contended that present claim
petition is not maintainable as the petitioner had abandoned the job of his own and did not join his
duty despite issuance of muster-roll for the relevant period. From the pleadings of the parties and
evidence on record as discussed in foregoing paras, no inference of claim petition being not
maintainable could be raised instead the same is held to be maintainable. As such, the issue in hand
is decided in favour of the petitioner and against the respondent.

Issue No.4 :

16. It is settled preposition of law that in case a dispute is referred to for determination, the
Court will have to return a finding on merits and the delay in raising the dispute may be considered
by the Court at the time of granting the final relief, as has been held by our own Hon'ble High
Court in Bhatag Ram's case (2007 LHLJ 903). In Divisional Manager, HPFC & another vs.
Garibu Ram, Latest HLJ 2007 (HP) 1160, the delay of more than 10 years was held to have not
come in the way of the workman whose services were illegally terminated by holding that the
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provisions of Limitation Act is not applicable to industrial dispute but however, depending upon
the facts and circumstances of each case, the principle of delay and laches have to be seen and
applied. In Deepa Ram vs. State of H.P. and Ors., 2005 (1) Himachal Law Journal 248, there
was a delay of 12 years. In Ramesh Chand vs. Union of India, CWP No. 812 of 2000, there was
a delay of 9 years. In CWP No. 95 of 2000 titled as Divisional Manager vs. Mohinder Kumar,
there was a delay of 14 years. In Naginder Kumar vs. HPSEB and anr. 2008 (1) SLJ (H.P.) 425,
it has been held by the Hon'ble High Court of H.P. that the Labour Court cannot dismiss the claim
on the ground of delay and laches once the same has been referred by the State Government and the
Labour Court is bound to decide the reference which was made by the State Government and same
is required to be adjudicated upon the merits without touching the aspect of delay and laches. The
Hon'ble Apex Court in the Bombay Gas Co. Ltd. vs. Gopal Bhiva & Ors., AIR 1964 SC 752,
has categorically held that as such of all those employees, who are entitled to take the benefit of
Section 33-C (2) may not always be conscious of their rights and it may not be right to put the
restriction of limitation in respect of claim which they may have to make under the provision and in
absence of any provision for limitation, it may not be open to the Court to introduce the limitation
on the ground of fairness and justice. In Ajayab Singh vs. Sirhind Co-operative Marketing-cum-
Processing Society Limited and Another (1999) 6 SCC 82, it has been observed by the Hon'ble
Supreme Court that:

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the proceeding
under the ID Act. The relief under the ID Act cannot be denied merely on the ground of
delay. The plea of delay if raised by the employer is required to be proved as a matter of
fact by showing the real prejudice and not as a merely hypothetical defence. No reference to
the Labour Court can be generally questioned on the ground of delay alone”.

17. No material has been placed on record by the respondents to establish that there was
inordinate delay on the part of the petitioner in raising the dispute in the instant case or that any
prejudice had been caused to respondent. Accordingly, the petition as filed by the petitioner cannot
be held to be hit by the vice of delays and laches as alleged by the respondent. Hence, this issue is
decided against the respondent and is answered accordingly.

Relief :

18. As a sequel to my findings on foregoing issues No. 1 and 2, the instant claim petition
fails and the same is hereby dismissed, leaving the parties to bear their own costs.

19. The reference is answered in the aforesaid terms.

20. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

21. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 23rd day of June, 2018.

K.K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. 1 182/2016
Date of Institution : 26-03-2016
Date of Decision : 23-06-2018

Shri Magho Deen s/o Shri Meer Deen, r/o Village Manoharan, P.O. Sadwan, Tehsil Urpur,
District Kangra, H.P. ...Petitioner.

Versus
The Executive Engineer, Nurpur Division, H.P.P.W.D. Nurpur, Tehsil Nurpur, District
Kangra (H.P.) ...Respondent.

Reference under section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.D. Sharma, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether alleged termination of services of Sh. Magho Deen s/o Sh. Meer Deen, r/o
Village Manoharan P.O. Sadwan, Tehsil Nurpur, Distt. Kangra, H.P. from 4/1990 by the
Executive Engineer, Nurpur Division, HPPWD Nurpur, Distt. Kangra, H.P. who had
worked as beldar on daily wages basis only for 57 days, 202.5 days, 180 days and 53 days
during the year 1987, 1988, 1989 and 1990 and has raised his industrial dispute vide
demand notice dated 24-11-2013 after more than 22 years, allegedly without complying
with the provisions of the Industrial Disputes Act, 1947 is legal and justified? If not,
keeping in view of working period as above mentioned and delay of more than 22 years in
raising the industrial dispute, what amount of back wages, seniority, past service benefits
and compensation the above ex-worker is entitled to from the above employer/
management?”

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as stipulated in the claim petition reveal that petitioner had been engaged as
beldar on daily wages in the month of September 1986 in Nurpur Division, District Kangra, H.P.
where he continuously worked till October 1990 when he was disengaged by respondent illegally
despite availability of work and funds. It is alleged that HPPWD Division Nurpur, District Kangra,
H.P. was involved in construction of road Bodh Chakki Dhar Aund Haddal and Suliali to Dev
Barari road and various sites adjoining to it but service of petitioner was disengaged orally in
October 1990 in violation of law. It is further alleged that petitioner had been engaged in
construction of roads leading to villages, national highway and had worked to the satisfaction of
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respondent and other superiors and there was no complaint against him. It further transpires from
claim petition that after termination of petitioner by the respondent, he had made several verbal
request to respondent by visiting its office as well as Sub-Division who was assured of
reengagement in 3-4 months but did not receive any response from the respondent when petitioner
had written various letters to department for reengagement on daily wage basis but was not
engaged. It is alleged that a resolution on behalf of retrenched workmen were also sent to Assistant
Registrar to the Hon'ble H.P. State Administrative Tribunal, Shimla which was pending and not
decided till date. The grievance of the petitioner further remains that petitioner and similarly
situated workmen who had been engaged on daily wage basis by HPPWD constituted one unit and
procedure for retrenchment which involved applicability of principle of "Last come First go". It is
alleged that in utter disregard to the provisions of Section 25-G of Industrial Disputes Act junior
persons had been retained whereas petitioner had been disengaged more specifically one Smt.
Kusam Sharma w/o Sh. Roshan Lal, Village & P.O. Suliali, Tehsil Nurpur, District Kangra, H.P.
who was retained in pursuance to letter of Engineer-in-Chief vide letter No. 3058/61 dated
18.1.2000. It is claimed that said Kusam Sharma had joined HPPWD Division Nurpur in the year
2000 after disengagement of petitioner in 1990 which clearly violates Section 25-G of the Industrial
Disputes Act, 1947 (hereinafter called "the Act" for brevity). Accordingly, petitioner prays for
setting aside the order of verbal termination as petitioner had completed 240 days in preceding one
year from date of termination and thus respondent had violated Section 25-F of the Act. It is alleged
that respondent had also not followed the procedure envisaged under Section 25-G of the Act after
disengaging petitioner junior persons were engaged and at the same time no notice for
reemployment/reengagement was issued calling upon petitioner to join before engaging junior
which violates Section 25-G of the Act. Accordingly, petitioner seeks his reinstatement in service
by respondent with seniority, back wages and all the other consequential benefits.

4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, petition being bad on account of delay and laches. On merits denied
that petitioner had been engaged as beldar in September 1986 in HPPWD Division Nurpur rather
he was disengaged in October 1990. It has been categorically stated that petitioner was engaged as
daily wager in Sub-Division HPPWD Suliali falling under Jassur Division where he worked
intermittently from August 1987 to February 1990 and thereafter left the work and did not approach
the respondent/department. It is alleged that HPPWD Division Jassur was shifted to Jawali
Division vide H.P. Government Notification No.PBW-(A)-A (I) 17/1994 dated 21st July 1994 and
strength and staff of Jassur Division was shifted to Jawali but area of Suliali Sub-Division was
shifted to Nurpur Division. It has been emphatically denied that petitioner had completed 240 days
rather claimed that petitioner merely worked till, February 1990 who did not complete 240 days in
any calendar year as reflected in mandays chart. It is alleged that since Suliali Sub-Division was
shifted to HPPWD Division Nurpur in 1994. As such, question of termination of service of
petitioner in February, 1990 did not arise. Moreover, petitioner is alleged to be gainfully employed
as an agriculturist. Reiterating his stand, it has been contended that petitioner left the work of beldar
in March, 1989. However, denied that any resolution was pending before Assistant Registrar, HP
State Administrative Tribunal for want of knowledge. In so far as Kusam Sharma is concerned, it
has been categorically stated that Kusam Sharma was engaged as helper on daily wage basis by
HPPWD Division Dalhousie in 1983 who worked intermittently till November 1998 when said
Kusam Sharma made representation to Engineer-in-Chief HPPWD Shimla in December 1999
stipulating therein that she belonged to Suliali village as such permission be granted to work in
HPPWD Division Nurpur and request was considered and allowed and adjusted against the post of
daily waged Store Clerk. As such, said Kusam Sharma even after joining HPPWD Division Nurpur
from Dalhousie Division continued to work with the respondent who was senior to the petitioner
having joined service with the respondent/department in 1983. As such, there can be no violation of
Section 25-H of the Industrial Disputes Act and for similar reasons, it was not required for
respondent to have issued notice calling upon the petitioner for reemployment. It has categorically
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stated that no other junior persons has been retained or reemployed by the respondent besides
maintained that only those workmen were regularized who continuously worked and fulfill the
requisite criteria for regularization as per government policy however, denied that petitioner was
terminated by the respondent. Accordingly, claim petition was sought to be dismissed.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. In order to prove his case, petitioner had examined himself as PW1, tendered/proved
his affidavit under Order 18 Rule 4 CPC Ex. PW1/A and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Dinesh Kumar
Dhiman, the then Executive Engineer, B&R Division HPPWD Nurpur, District Kangra, H.P. as
RWI1 tendered/proved his affidavit Ex. RW1/A, copy of mandays chart of petitioner Ex. RW1/B,
copy of Notification dated 21.7.1994 Ex. RWI1/C, copy of office order dated 23.7.1994 Ex.
RWI1/D, copy of letter dated 18.1.2000 Ex. RW1/E, copy of mandays chart of Smt. Kusum Ex.
RWI1/F and Ex. RWI1/G, copy of letter dated 18.12.1999 Ex. RWI1/H, copy of order dated
29.11.2010 Ex. RW1/I and closed evidence.

7. 1 have heard the 1d. counsel of petitioner and 1d. Dy. D.A. representing respondent,
gone through records of the case carefully relevant for disposed of this case.

8. From the contentions raised, following issues were framed on 31.08.2017 for
determination which are as under:—

1.  Whether termination of services of the petitioner by the respondent w.e.f. April, 1990
is/was illegal and unjustified as alleged? ...OPP.

2. Ifissue No.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ...OPP.

3. Whether the claim petition is not maintainable in the present form as alleged?

...OPR.

4.  Whether the claim petition is bad on account of delay and laches on the part of

petitioner as alleged? ...OPR.
Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No. 1 : No

Issue No. 2 : No

Issue No. 3 : No

Issue No. 4 : No

Relief': Claim petition is dismissed per operative part of Award.
REASONS FOR FINDINGS

Issues No.l and 2 :
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10. Both these issues have been taken up together for discussion being interconnected
which can be disposed of simultaneously without repetition of evidence.

11. Stepping into witness box as PWI1 petitioner has sworn in affidavit Ex. PW1/A
reiterated his stand as maintained in the claim petition. The Petitioner has specifically stated on
oath that he had completed 240 days having worked from September 1986 to October 1990 besides
maintained to have remained engaged in construction site of road Bodh Chakki Dhar Aund Haddal
and Suliali to Dev Barari road and that his service had been terminated/disengaged verbally in the
year 1990 in violation of law by respondent. The respondent in its reply as well as statement on
oath as RW1 has maintained that petitioner had not worked from September, 1986 but was engaged
in August 1986 and he had worked intermittently upto February 1990. The testimony of RW1
corresponds with mandays chart Ex. RW1/B which reveals that petitioner had merely worked for
53 days in the year 1990. As such, from oral as well as documentary evidence on record, it cannot
be stated that petitioner had worked for 240 days. Be it stated that for applicability of Section 25-F
of the Act, petitioner was required to prove that he had worked for 240 days continuously in
preceding one year before termination and testimony of petitioner is not substantiated from any
corresponding evidence to this effect. As such, when petitioner had not completed 240 days,
respondent was not required to issue any notice while disengaging him from service which is not
the plea of respondent as it has pleaded that petitioner had abandoned the job.

12. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from his duty as also reflected in mandays chart Ex.
RWI1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after 1990. No reason
whatsoever has been assigned for such inaction or omission on the part of respondent in not
initiating any departmental proceedings or making correspondence calling upon the petitioner to
join service. This prima facie belies the stand taken by the respondent as abandonment has to be
proved like any other fact in issue. Ld. Dy. D.A. for the State has contended that even if the
respondent has not been able to prove abandonment of job by respondent as required under law yet
petitioner was not absolved from his accountability to prove to have worked for a minimum period
of 240 days in preceding 12 months from termination. In view of the foregoing, it is held that
respondent has not violated Section 25-F of the Act who was not required issue any notice or pay
compensation as contended by petitioner.

13. In so far as violation of provisions of Section 25-G of the Act is concerned, it deals
with procedure for retrenchment to be adopted by employer. In the case in hand, petitioner has
emphasized enough that juniors were retained by respondent whereas petitioner had been
disengaged despite availability of funds and work. In his affidavit petitioner has stated that one
Kusum Sharma had been engaged who was junior to him and was retained in service. To appreciate
the pleas so raised by petitioner, it would be relevant to go through evidence qua period when said
Kusum Sharma had been engaged. Before proceeding further it may not be erroneous to mention
here that petitioner has failed to prove seniority list of workmen of Suliali Sub-Division which was
to proved so as to establish violation of Section 25-G of the Act. Ld. Dy. D.A. for respondent has
placed reliance upon mandays chart of Kusum Sharma d/o Daulat Ram who was working in
Banikhet Sub-Division No.1 HPPWD Banikhet as reflected in Ex. RW1/G. This document shows
that Kusum Sharma had been engaged in November 1983. Said Kusum Sharma continued to work
till November 1988 at Dalhousie Division when she had made representation to Engineer-in-Chief,
HPPWD Shimla vide application Ex. RW1/H requesting her transfer from HPPWD Dalhousie to
Suliali HPPWD Sub-Division which was allowed as letter Ex. RW1/E dated 18.1.2000 revealed
that one post of Store Clerk (work charged brought in regular cadre) had been allotted to HPPWD
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Nurpur Circle. Said Kusum Sharma was engaged in February 2000 under HPPWD as is evident
from Ex. RW1/F who continued to work uninterruptedly till January 2009. It is admittedly not the
case of the petitioner that said Kusum Sharma had been disengaged rather she is stated to be still
working under HPPWD Division Nurpur. If said Kusum Sharma had joined in Suliali HPPWD
Division in February 2000 she cannot be stated to be junior to petitioner as her service had been
placed at the disposal of Executive Engineer HPPWD Nurpur in pursuance to her request allowed
by competent authority who had been initially engaged in November 1983 whereas petitioner had
been engaged in 1986.

14. Before proceeding further, it would be relevant to go through the evidence concerning
creation of Sub-Division of Jawali and Nurpur in the year 1994. In the case in hand, evidence qua
petitioner revealed that he had been initially engaged in Suliali Sub-Division in June 1985. This
Suliali Sub-Division was under Jassur Division out of which Jawali Sub-Division was made in the
year 1990 as is evident from Notification dated 21st July 1994 Ex. RW1/C and Ex. RW1/D on
record. These documents further show that Jassur Sub-Division cease to exist upon creation of
Nurpur and Jawali Sub-Division meaning thereby that on creation of Jawali Sub Division and
Nurpur, Suliali Sub-Division falling under the Nurpur Division got merged in Nurpur Sub-
Division. Said Kusum Sharma is shown to have joined at Suliali Sub-Division which consequently
fell under Nurpur Sub-Division as discussed in foregoing paragraphs. It is evident from evidence
on record that petitioner had been working under Suliali Sub-Division since 1985 as stated above
but with the bifurcation of Divisions as stated above, it cannot be concluded that petitioner was
disengaged in the month of October 1985 by respondent rather prior to creation of these two new
Sub Divisions i.e. Nurpur and Jawali, petitioner himself was not in job as he had left the job who
did not report for duty. This plea of respondent has although not been accepted by this court for
want of issuance of notice or charge-sheet but it cannot be stated that petitioner had been
disengaged by respondent by a verbal order. In view of foregoing plea of petitioner that Section 25-
G was violated cannot be accepted and for similar reasons plea of petitioner that respondent had
violated Section 25-H of the Act can also not accepted. Accordingly, petitioner has failed to
establish that respondent had violated provisions of Sections 25-F, 25-G and 25-H of the Act. In
view of forgoing discussions, issue no.l is decided in negative holding that termination of service
of petitioner by the respondent in February, 1990 is neither illegal and nor unjustified and since the
petitioner has been lawfully terminated, he would not be entitled for any service benefits. Both
these issues are answered in negative in favour of respondent and against the petitioner.

Issue No. 3 :

15. On the plea non-maintainability of the claim petition under Section 10 of the Industrial
Disputes Act, 1d. Dy. D.A. representing respondent department has contended that present claim
petition is not maintainable as the petitioner had abandoned the job of his own and did not join his
duty despite issuance of muster-roll for the relevant period. From the pleadings of the parties and
evidence on record as discussed in foregoing paras, no inference of claim petition being not
maintainable could be raised instead the same is held to be maintainable. As such, the issue in hand
is decided in favour of the petitioner and against the respondent.

Issue No. 4:

16. It is settled preposition of law that in case a dispute is referred to for determination, the
Court will have to return a finding on merits and the delay in raising the dispute may be considered
by the Court at the time of granting the final relief, as has been held by our own Hon'ble High
Court in Bhatag Ram's case (2007 LHLJ 903). In Divisional Manager, HPFC & another vs.
Garibu Ram, Latest HLJ 2007 (HP) 1160, the delay of more than 10 years was held to have not
come in the way of the workman whose services were illegally terminated by holding that the
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provisions of Limitation Act is not applicable to industrial dispute but however, depending upon
the facts and circumstances of each case, the principle of delay and laches have to be seen and
applied. In Deepa Ram vs. State of H.P. and Ors., 2005 (1) Himachal Law Journal 248, there
was a delay of 12 years. In Ramesh Chand vs. Union of India, CWP No. 812 of 2000, there was
a delay of 9 years. In CWP No. 95 of 2000 titled as Divisional Manager vs. Mohinder Kumar,
there was a delay of 14 years. In Naginder Kumar vs. HPSEB and anr. 2008 (1) SLJ (H.P.) 425,
it has been held by the Hon'ble High Court of H.P. that the Labour Court cannot dismiss the claim
on the ground of delay and laches once the same has been referred by the State Government and the
Labour Court is bound to decide the reference which was made by the State Government and same
is required to be adjudicated upon the merits without touching the aspect of delay and laches. The
Hon'ble Apex Court in the Bombay Gas Co. Ltd. Vs. Gopal Bhiva & Ors. AIR 1964 SC 752, has
categorically held that as such of all those employees, who are entitled to take the benefit of Section
33-C (2) may not always be conscious of their rights and it may not be right to put the restriction of
limitation in respect of claim which they may have to make under the provision and in absence of
any provision for limitation, it may not be open to the Court to introduce the limitation on the
ground of fairness and justice. In Ajayab Singh vs. Sirhind Co-operative Marketing-cum-
Processing Society Limited and Another, (1999) 6 SCC 82, it has been observed by the Hon'ble
Supreme Court that:

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the proceeding
under the ID Act. The relief under the ID Act cannot be denied merely on the ground of
delay. The plea of delay if raised by the employer is required to be proved as a matter of
fact by showing the real prejudice and not as a merely hypothetical defence. No reference to
the Labour Court can be generally questioned on the ground of delay alone”.

17. No material has been placed on record by the respondents to establish that there was
inordinate delay on the part of the petitioner in raising the dispute in the instant case or that any
prejudice had been caused to respondent. Accordingly, the petition as filed by the petitioner cannot
be held to be hit by the vice of delays and laches as alleged by the respondent. Hence, this issue is
decided against the respondent and is answered accordingly.

Relief :

18. As a sequel to my findings on foregoing issues no.l and 2, the instant claim petition
fails and the same is hereby dismissed, leaving the parties to bear their own costs.

19. The reference is answered in the aforesaid terms.

20. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

21. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 23rd day of June, 2018.

K .K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA H.P.

Ref. No. :422/2016
Date of Institution :27-06-2016
Date of Decision  : 23-06-2018

Shri Joginder Singh s/o Shri Rumal Singh, r/o Village Nera, P.O. Suliali, Tehsil Nurpur,
District Kangra, (H.P.) ...Petitioner.

Versus

1. The Executive Engineer, Nurpur, Division, H.P.P.W.D. Nurpur, Tehsil Nurpur,
District Kangra. H.P.

2. The Executive Engineer, Jawali Division, H.P.P.W.D. Jawali, District Kangra, H.P.
...Respondents.

Reference under section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.D. Sharma, Adv.
For the Respondent(s) : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether alleged termination of the services of Shri Joginder Singh s/o Shri Rumal Singh,
r/o Village Nera, P.O. Suliali, Tehsil Nurpur, District Kangra, H.P. w.e.f. 01-10-1987 by (i)
the Executive Engineer, Nurpur Division, H.P.P.W.D. Nurpur, District Kangra, H.P. (ii) the
Executive Engineer, Jawali Division H.P.P.W.D. Jawali, District Kangra, H.P., without
complying with the provisions of the Industrial Disputes Act, 1947, as alleged by workman,
is legal and justified; whereas he has raised the industrial dispute vide demand notice dated
24-11-2013 after lapse of more than 26 years. If not, keeping in view delay of more than 26
years in raising the industrial dispute, what amount of back wages, seniority, past service
benefits and compensation the above ex-worker is entitled to from the above employer?”

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as stipulated in the claim petition reveal that petitioner had been engaged as
beldar on daily wages in the month of July 1984 in Nurpur Division, District Kangra, H.P. where
he continuously worked till August 1988 when he was disengaged by respondent illegally despite
availability of work and funds. It is alleged that HPPWD Division Nurpur, District Kangra, H.P.
was involved in construction of road Bodh Chakki Dhar Aund Haddal and Suliali to Dev Barari
road and various sites adjoining to it but service of petitioner was disengaged orally in August 1988
in violation of law. It is further alleged that petitioner had been engaged in construction of roads
leading to villages, national highway and had worked to the satisfaction of respondent and other
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superiors and there was no complaint against him. It further transpires from claim petition that after
termination of petitioner by the respondent, he had made several verbal request to respondent by
visiting its office as well as Sub-Division who was assured of reengagement in 3-4 months but did
not receive any response from the respondent when petitioner had written various letters to
department for reengagement on daily wage basis but was not engaged. It is alleged that a
resolution on behalf of retrenched workmen were also sent to Assistant Registrar to the Hon'ble
H.P. State Administrative Tribunal, Shimla which was pending and not decided till date. The
grievance of the petitioner further remains that petitioner and similarly situated workmen who had
been engaged on daily wage basis by HPPWD constituted one unit and procedure for retrenchment
which involved applicability of principle of "Last come First go". It is alleged that in utter disregard
to the provisions of Section 25-G of Industrial Disputes Act junior persons had been retained
whereas petitioner had been disengaged more specifically one Smt. Kusam Sharma w/o Sh. Roshan
Lal, Village & P.O. Suliali, Tehsil Nurpur, District Kangra, H.P. who was retained in pursuance to
letter of Engineer-in-Chief vide letter No. 3058/61 dated 18.1.2000. It is claimed that said Kusam
Sharma had joined HPPWD Division Nurpur in the year 2000 after disengagement of petitioner in
1988 which clearly violates Section 25-G of the Industrial Disputes Act, 1947 (hereinafter called
'the Act' for brevity). Accordingly, petitioner prays for setting aside the order of verbal termination
as petitioner had completed 240 days in preceding one year from date of termination and thus
respondent had violated Section 25-F of the Act. It is alleged that respondent had also not followed
the procedure envisaged under Section 25-G of the Act after disengaging petitioner junior persons
were engaged and at the same time no notice for reemployment/reengagement was issued calling
upon petitioner to join before engaging junior which violates Section 25-G of the Act. Accordingly,
petitioner seeks his reinstatement in service by respondent with seniority, back wages and all the
other consequential benefits.

4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, petition being bad on account of delay and laches. On merits denied
that petitioner had been engaged as beldar in July 1984 in HPPWD Division Nurpur rather he was
disengaged in August, 1988. It has been categorically stated that petitioner was engaged as daily
wager in Sub-Division HPPWD Suliali falling under Jassur Division where he worked
intermittently from February 1987 to September 1987 and thereafter left the work and did not
approach the respondent/department. It is alleged that HPPWD Division Jassur was shifted to
Jawali Division vide H.P. Government Notification No. PBW-(A)-A (I) 17/1994 dated 21st July,
1994 and strength and staff of Jassur Division was shifted to Jawali but area of Suliali Sub-Division
was shifted to Nurpur Division. It has been emphatically denied that petitioner had completed 240
days rather claimed that petitioner merely worked till September 1987 who did not complete 240
days in any calendar year as reflected in mandays chart. It is alleged that since Suliali Sub-Division
was shifted to HPPWD Division Nurpur in 1994. As such, question of termination of service of
petitioner in September 1987 did not arise. Moreover, petitioner is alleged to be gainfully employed
as an agriculturist. Reiterating his stand, it has been contended that petitioner left the work of beldar
in March, 1989. However, denied that any resolution was pending before Assistant Registrar, H.P.
State Administrative Tribunal for want of knowledge. In so far as Kusam Sharma is concerned, it
has been categorically stated that Kusam Sharma was engaged as helper on daily wage basis by
HPPWD Division Dalhousie in 1983 who worked intermittently till November 1998 when said
Kusam Sharma made representation to Engineer-in-Chief HPPWD Shimla in December 1999
stipulating therein that she belonged to Suliali village as such permission be granted to work in
HPPWD Division Nurpur and request was considered and allowed and adjusted against the post of
daily waged Store Clerk. As such, said Kusam Sharma even after joining HPPWD Division Nurpur
from Dalhousie Division continued to work with the respondent who was senior to the petitioner
having joined service with the respondent/department in 1987. As such, there can be no violation of
Section 25-H of the Industrial Disputes Act and for similar reasons, it was not required for
respondent to have issued notice calling upon the petitioner for reemployment. It has categorically
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stated that no other junior persons has been retained or reemployed by the respondent besides
maintained that only those workmen were regularized who continuously worked and fulfill the
requisite criteria for regularization as per government policy however, denied that petitioner was
terminated by the respondent. Accordingly, claim petition was sought to be dismissed.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. In order to prove his case, petitioner had examined himself as PW1, tendered/proved
his affidavit under Order 18 Rule 4 CPC Ex. PW1/A and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Dinesh Kumar
Dhiman, the then Executive Engineer, B&R Division HPPWD Nurpur, District Kangra, H.P. as
RWI1 tendered/proved his affidavit Ex. RW1/A, copy of mandays chart of petitioner Ex. RW1/B,
copy of Notification dated 21.7.1994 Ex. RWI1/C, copy of office order dated 23.7.1994 Ex.
RWI1/D, copy of letter dated 18.1.2000 Ex. RW1/E, copy of mandays chart of Smt. Kusum Ex.
RWI1/F and Ex. RWI1/G, copy of letter dated 18.12.1999 Ex. RWI1/H, copy of order dated
29.11.2010 Ex. RW1/I and closed evidence.

7. 1 have heard the 1d. counsel of petitioner and 1d. Dy. D.A. representing respondent,
gone through records of the case carefully relevant for disposed of this case.

8. From the contentions raised, following issues were framed on 31.08.2017 for
determination which are as under:—

1.  Whether termination of services of the petitioner by the respondents w.e.f. 01.10.1987
is/was illegal and unjustified as alleged? ...OPP.

2. Ifissue no.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ...OPP.

3. Whether the claim petition is not maintainable in the present form as alleged?

...OPR.
4.  Whether the claim petition is bad on account of delay and laches on the part of
petitioner as alleged? ...OPR.

5. Relief.

9. For the reasons detailed hereunder, my findings on the above issues are as follows:—

Issue No. 1: No

Issue No. 2 : No

Issue No. 3 : No

Issue No. 4 : No

Relief : Claim petition is dismissed per operative part of Award.
REASONS FOR FINDINGS

Issues No.l and 2 :
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10. Both these issues have been taken up together for discussion being interconnected
which can be disposed of simultaneously without repetition of evidence.

11. Stepping into witness box as PWI1 petitioner has sworn in affidavit Ex. PW1/A
reiterated his stand as maintained in the claim petition. The Petitioner has specifically stated on
oath that he had completed 240 days having worked from July 1984 to August, 1988 besides
maintained to have remained engaged in construction site of road Bodh Chakki Dhar Aund Haddal
and Suliali to Dev Barari road and that his service had been terminated/disengaged verbally in the
year 1988 in violation of law by respondent. The respondent in its reply as well as statement on
oath as RW1 has maintained that petitioner had not worked from July 1984 but was engaged in
February 1987 and he had worked intermittently upto September 1987. The testimony of RW1
corresponds with mandays chart Ex. RW1/B which reveals that petitioner had merely worked for
49> days in the year 1987. As such, from oral as well as documentary evidence on record, it cannot
be stated that petitioner had worked for 240 days. Be it stated that for applicability of Section 25-F
of the Act, petitioner was required to prove that he had worked for 240 days continuously in
preceding one year before termination and testimony of petitioner is not substantiated from any
corresponding evidence to this effect. As such, when petitioner had not completed 240 days,
respondent was not required to issue any notice while disengaging him from service which is not
the plea of respondent as it has pleaded that petitioner had abandoned the job.

12. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from his duty as also reflected in mandays chart Ex.
RWI1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after 1987. No reason
whatsoever has been assigned for such inaction or omission on the part of respondent in not
initiating any departmental proceedings or making correspondence calling upon the petitioner to
join service. This prima facie belies the stand taken by the respondent as abandonment has to be
proved like any other fact in issue. Ld. Dy. D.A. for the State has contended that even if the
respondent has not been able to prove abandonment of job by respondent as required under law yet
petitioner was not absolved from his accountability to prove to have worked for a minimum period
of 240 days in preceding 12 months from termination. In view of the foregoing, it is held that
respondent has not violated Section 25-F of the Act who was not required issue any notice or pay
compensation as contended by petitioner.

13. In so far as violation of provisions of Section 25-G of the Act is concerned, it deals
with procedure for retrenchment to be adopted by employer. In the case in hand, petitioner has
emphasized enough that juniors were retained by respondent whereas petitioner had been
disengaged despite availability of funds and work. In his affidavit petitioner has stated that one
Kusum Sharma had been engaged who was junior to him and was retained in service. To appreciate
the pleas so raised by petitioner, it would be relevant to go through evidence qua period when said
Kusum Sharma had been engaged. Before proceeding further it may not be erroneous to mention
here that petitioner has failed to prove seniority list of workmen of Suliali Sub-Division which was
to proved so as to establish violation of Section 25-G of the Act. Ld. Dy. D.A. for respondent has
placed reliance upon mandays chart of Kusum Sharma d/o Daulat Ram who was working in
Banikhet Sub-Division No.1 HPPWD Banikhet as reflected in Ex. RW1/G. This document shows
that Kusum Sharma had been engaged in November 1983. Said Kusum Sharma continued to work
till November, 1988 at Dalhousie Division when she had made representation to Engineer-in-
Chief, HPPWD Shimla vide application Ex. RWI1/H requesting her transfer from HPPWD
Dalhousie to Suliali HPPWD Sub Division which was allowed as letter Ex. RWI/E dated
18.1.2000 revealed that one post of Store Clerk (work charged brought in regular cadre) had been
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allotted to HPPWD Nurpur Circle. Said Kusum Sharma was engaged in February 2000 under
HPPWD as is evident from Ex. RW1/F who continued to work uninterruptedly till January, 2009. It
is admittedly not the case of the petitioner that said Kusum Sharma had been disengaged rather she
is stated to be still working under HPPWD Division Nurpur. If said Kusum Sharma had joined in
Suliali HPPWD Division in February 2000 she cannot be stated to be junior to petitioner as her
service had been placed at the disposal of Executive Engineer HPPWD Nurpur in pursuance to her
request allowed by competent authority who had been initially engaged in November 1983 whereas
petitioner had been engaged in 1987.

14. Before proceeding further, it would be relevant to go through the evidence concerning
creation of Sub-Division of Jawali and Nurpur in the year 1994. In the case in hand, evidence qua
petitioner revealed that he had been initially engaged in Suliali Sub-Division in February, 1987.
This Suliali Sub-Division was under Jassur Division out of which Jawali Sub Division was made in
the year 1990 as is evident from Notification dated 21st July 1994 Ex. RW1/C and Ex. RW1/D on
record. These documents further show that Jassur Sub Division cease to exist upon creation of
Nurpur and Jawali Sub Division meaning thereby that on creation of Jawali Sub-Division and
Nurpur, Suliali Sub-Division falling under the Nurpur Division got merged in Nurpur Sub Division.
Said Kusum Sharma is shown to have joined at Suliali Sub-Division which consequently fell under
Nurpur Sub Division as discussed in foregoing paragraphs. It is evident from evidence on record
that petitioner had been working under Suliali Sub Division since 1987 as stated above but with the
bifurcation of Divisions as stated above, it cannot be concluded that petitioner was disengaged in
the month of September 1987 by respondent rather prior to creation of these two new Sub Divisions
i.e. Nurpur and Jawali, petitioner himself was not in job as he had left the job who did not report for
duty. This plea of respondent has although not been accepted by this court for want of issuance of
notice or charge- sheet but it cannot be stated that petitioner had been disengaged by respondent by
a verbal order. In view of foregoing plea of petitioner that Section 25-G was violated cannot be
accepted and for similar reasons plea of petitioner that respondent had violated Section 25-H of the
Act can also not accepted. Accordingly, petitioner has failed to establish that respondent had
violated provisions of Sections 25-F, 25-G and 25-H of the Act. In view of forgoing discussions,
issue no.1 is decided in negative holding that termination of service of petitioner by the respondent
in September 1987 is neither illegal and nor unjustified and since the petitioner has been lawfully
terminated, he would not be entitled for any service benefits. Both these issues are answered in
negative in favour of respondent and against the petitioner.

Issue No. 3 :

15. On the plea non-maintainability of the claim petition under Section 10 of the Industrial
Disputes Act, 1d. Dy. D.A. representing respondent department has contended that present claim
petition is not maintainable as the petitioner had abandoned the job of his own and did not join his
duty despite issuance of muster-roll for the relevant period. From the pleadings of the parties and
evidence on record as discussed in foregoing paras, no inference of claim petition being not
maintainable could be raised instead the same is held to be maintainable. As such, the issue in hand
is decided in favour of the petitioner and against the respondent.

Issue No. 4 :

16. It is settled preposition of law that in case a dispute is referred to for determination, the
Court will have to return a finding on merits and the delay in raising the dispute may be considered
by the Court at the time of granting the final relief, as has been held by our own Hon'ble High
Court in Bhatag Ram's case (2007 LHLJ 903). In Divisional Manager, HPFC & another vs.
Garibu Ram, Latest HLJ 2007 (HP) 1160, the delay of more than 10 years was held to have not
come in the way of the workman whose services were illegally terminated by holding that the
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provisions of Limitation Act is not applicable to industrial dispute but however, depending upon
the facts and circumstances of each case, the principle of delay and laches have to be seen and
applied. In Deepa Ram vs. State of H.P. and Ors., 2005 (1) Himachal Law Journal 248, there
was a delay of 12 years. In Ramesh Chand vs. Union of India, CWP No. 812 of 2000, there was
a delay of 9 years. In CWP No. 95 of 2000 titled as Divisional Manager vs. Mohinder Kumar,
there was a delay of 14 years. In Naginder Kumar vs. HPSEB and anr. 2008 (1) SLJ (H.P.) 425,
it has been held by the Hon'ble High Court of H.P. that the Labour Court cannot dismiss the claim
on the ground of delay and laches once the same has been referred by the State Government and the
Labour Court is bound to decide the reference which was made by the State Government and same
is required to be adjudicated upon the merits without touching the aspect of delay and laches. The
Hon'ble Apex Court in the Bombay Gas Co. Ltd. vs. Gopal Bhiva & Ors., AIR 1964 SC 752, has
categorically held that as such of all those employees, who are entitled to take the benefit of Section
33-C (2) may not always be conscious of their rights and it may not be right to put the restriction of
limitation in respect of claim which they may have to make under the provision and in absence of
any provision for limitation, it may not be open to the Court to introduce the limitation on the
ground of fairness and justice. In Ajayab Singh vs. Sirhind Co-operative Marketing-cum-
Processing Society Limited and Another (1999) 6 SCC 82, it has been observed by the Hon'ble
Supreme Court that:

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the proceeding
under the ID Act. The relief under the ID Act cannot be denied merely on the ground of
delay. The plea of delay if raised by the employer is required to be proved as a matter of
fact by showing the real prejudice and not as a merely hypothetical defence. No reference to
the Labour Court can be generally questioned on the ground of delay alone”.

17. No material has been placed on record by the respondents to establish that there was
inordinate delay on the part of the petitioner in raising the dispute in the instant case or that any
prejudice had been caused to respondent. Accordingly, the petition as filed by the petitioner cannot
be held to be hit by the vice of delays and laches as alleged by the respondent. Hence, this issue is
decided against the respondent and is answered accordingly.

Relief :

18. As a sequel to my findings on foregoing issues No.l and 2, the instant claim petition
fails and the same is hereby dismissed, leaving the parties to bear their own costs.

19. The reference is answered in the aforesaid terms.
20. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

21. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 23rd day of June, 2018.

K .K. SHARMA,

Presiding Judge,

Labour Court-com-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.

Ref No. 1 185/2016
Date of Institution : 26-03-2016
Date of Decision: 23-06-2018

Shri Joginder Singh s/o Shri Nikku Ram, r/o Village Loharpura, P.O. Suliali, Tehsil Nurpur,
District Kangra. H.P. ...Petitioner.

Versus

The Executive Engineer, HPPWD Nurpur Division, Nurpur, District Kangra, H.P.
...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.D. Sharma, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether alleged termination of services of Sh. Joginder Singh s/o Sh. Nikku Ram, r/o
Village Loharpura, P.O. Suliali, Tehsil Nurpur, Distt. Kangra, H.P. from 12/1986 by the
Executive Engineer, HPPWD Nurpur Division, Nurpur, Distt. Kangra, H.P. who had
worked as beldar on daily wages basis only for 26 days during the year 1986 and has raised
his Industrial dispute vide demand notice datd 24-11-2013 after more than 26 years,
allegedly without complying with the provisions of the Industrial Disputes Act, 1947 is
legal and justified? If not, keeping in view of working period as mentioned above and delay
of more than 26 years in raising the industrial dispute, what amount of back wages,
seniority, past service benefits and compensation the above ex-worker is entitled to from the
above employer/management?”

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as stipulated in the claim petition reveal that petitioner had been engaged as
beldar on daily wages in the month of July, 1984 in Nurpur Division, District Kangra, H.P. where
he continuously worked till August 1986 when he was disengaged by respondent illegally despite
availability of work and funds. It is alleged that HPPWD Division Nurpur, District Kangra, H.P.
was involved in construction of road Bodh Chakki Dhar Aund Haddal and Suliali to Dev Barari
road and various sites adjoining to it but service of petitioner was disengaged orally in August 1986
in violation of law. It is further alleged that petitioner had been engaged in construction of roads
leading to villages, national highway and had worked to the satisfaction of respondent and other
superiors and there was no complaint against him. It further transpires from claim petition that after
termination of petitioner by the respondent, he had made several verbal request to respondent by
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visiting its office as well as Sub-Division who was assured of reengagement in 3-4 months but did
not receive any response from the respondent when petitioner had written various letters to
department for re-engagement on daily wage basis but was not engaged. It is alleged that a
resolution on behalf of retrenched workmen were also sent to Assistant Registrar to the Hon'ble
H.P. State Administrative Tribunal, Shimla which was pending and not decided till date. The
grievance of the petitioner further remains that petitioner and similarly situated workmen who had
been engaged on daily wage basis by HPPWD constituted one unit and procedure for retrenchment
which involved applicability of principle of "Last come First go". It is alleged that in utter disregard
to the provisions of Section 25-G of Industrial Disputes Act junior persons had been retained
whereas petitioner had been disengaged more specifically one Smt. Kusam Sharma w/o Sh. Roshan
Lal, Village & P.O. Suliali, Tehsil Nurpur, District Kangra, H.P. who was retained in pursuance to
letter of Engineer-in-Chief vide letter No.3058/61 dated 18.1.2000. It is claimed that said Kusam
Sharma had joined HPPWD Division Nurpur in the year 2000 after disengagement of petitioner in
1986 which clearly violates Section 25-G of the Industrial Disputes Act, 1947 (hereinafter called
"the Act" for brevity). Accordingly, petitioner prays for setting aside the order of verbal termination
as petitioner had completed 240 days in preceding one year from date of termination and thus
respondent had violated Section 25-F of the Act. It is alleged that respondent had also not followed
the procedure envisaged under Section 25-G of the Act after disengaging petitioner junior persons
were engaged and at the same time no notice for reemployment/reengagement was issued calling
upon petitioner to join before engaging junior which violates Section 25-G of the Act. Accordingly,
petitioner seeks his reinstatement in service by respondent with seniority, back wages and all the
other consequential benefits.

4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, petition being bad on account of delay and laches. On merits denied
that petitioner had been engaged as beldar in September 1984 in HPPWD Division Nurpur rather
he was disengaged in August 1986. It has been categorically stated that petitioner was engaged as
daily wager in Sub-Division HPPWD Suliali falling under Jassur Division where he worked
intermittently from December 1986 and thereafter left the work and did not approach the
respondent/department. It is alleged that HPPWD Division Jassur was shifted to Jawali Division
vide HP Government Notification No.PBW-(A)-A (I) 17/1994 dated 21st July, 1994 and strength
and staff of Jassur Division was shifted to Jawali but area of Suliali Sub-Division was shifted to
Nurpur Division. It has been emphatically denied that petitioner had completed 240 days rather
claimed that petitioner merely worked till December 1986 who did not complete 240 days in any
calendar year as reflected in mandays chart. It is alleged that since Suliali Sub-Division was shifted
to HPPWD Division Nurpur in 1994. As such, question of termination of service of petitioner in
December, 1986 did not arise. Moreover, petitioner is alleged to be gainfully employed as an
agriculturist. Reiterating his stand, it has been contended that petitioner left the work of beldar in
December 1986. However, denied that any resolution was pending before Assistant Registrar, H.P.
State Administrative Tribunal for want of knowledge. In so far as Kusam Sharma is concerned, it
has been categorically stated that Kusam Sharma was engaged as helper on daily wage basis by
HPPWD Division Dalhousie in 1983 who worked intermittently till November 1998 when said
Kusam Sharma made representation to Engineer-in-Chief HPPWD Shimla in December 1999
stipulating therein that she belonged to Suliali village as such permission be granted to work in
HPPWD Division Nurpur and request was considered and allowed and adjusted against the post of
daily waged Store Clerk. As such, said Kusam Sharma even after joining HPPWD Division Nurpur
from Dalhousie Division continued to work with the respondent who was senior to the petitioner
having joined service with the respondent/department in 1983. As such, there can be no violation of
Section 25-H of the Industrial Disputes Act and for similar reasons, it was not required for
respondent to have issued notice calling upon the petitioner for reemployment. It has categorically
stated that no other junior persons has been retained or reemployed by the respondent besides
maintained that only those workmen were regularized who continuously worked and fulfill the
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requisite criteria for regularization as per government policy however, denied that petitioner was
terminated by the respondent. Accordingly, claim petition was sought to be dismissed.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. In order to prove his case, petitioner had examined himself as PW1, tendered/proved
his affidavit under Order 18 Rule 4 CPC Ex. PW1/A and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Dinesh Kumar
Dhiman, the then Executive Engineer, B&R Division HPPWD Nurpur, District Kangra, H.P. as
RWI tendered/proved his affidavit Ex. RW1/A, copy of mandays chart of petitioner Ex. RW1/B,
copy of Notification dated 21.7.1994 Ex. RWI1/C, copy of office order dated 23.7.1994 Ex.
RW1/D, copy of letter dated 18.1.2000 Ex. RW1/E, copy of mandays chart of Smt. Kusum Ex.
RWI/F and Ex. RWI1/G, copy of letter dated 18.12.1999 Ex. RWI1/H, copy of order dated
29.11.2010 Ex. RW1/I and closed evidence.

7. 1 have heard the 1d. counsel of petitioner and 1d. Dy. D.A. representing respondent,
gone through records of the case carefully relevant for disposed of this case.

8. From the contentions raised, following issues were framed on 31.08.2017 for
determination which are as under:—

1. Whether termination of services of the petitioner by the respondent during December
1986 is/was illegal and unjustified as alleged? ...OPP.

2. Ifissue No.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ...OPP.

3. Whether the claim petition is not maintainable in the present form as alleged?

...OPR.
4.  Whether the claim petition is bad on account of delay and laches on the part of
petitioner as alleged? ...OPR.

5. Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No. 1 : No

Issue No. 2 : No

Issue No. 3 : No

Issue No.4 : No

Relief : Claim petition is dismissed per operative part of Award.
REASONS FOR FINDINGS

Issues No. 1 and 2:

10. Both these issues have been taken up together for discussion being interconnected
which can be disposed of simultaneously without repetition of evidence.



2192 RIoT03], feATeae Ueer, 29 HS, 2019 /08 U, 1941

11. Stepping into witness box as PWI1 petitioner has sworn in affidavit Ex. PWI1/A
reiterated his stand as maintained in the claim petition. The Petitioner has specifically stated on
oath that he had completed 240 days having worked from July 1984 to August, 1986 besides
maintained to have remained engaged in construction site of road Bodh Chakki Dhar Aund Haddal
and Suliali to Dev Barari road and that his service had been terminated/disengaged verbally in the
year 1986 in violation of law by respondent. The respondent in its reply as well as statement on
oath as RW1 has maintained that petitioner had not worked from July 1984 but was engaged in
December 1986 and he had worked intermittently. The testimony of RW1 corresponds with
mandays chart Ex. RW1/B which reveals that petitioner had merely worked for 26 days in the year
1986. As such, from oral as well as documentary evidence on record, it cannot be stated that
petitioner had worked for 240 days. Be it stated that for applicability of Section 25-F of the Act,
petitioner was required to prove that he had worked for 240 days continuously in preceding one
year before termination and testimony of petitioner is not substantiated from any corresponding
evidence to this effect. As such, when petitioner had not completed 240 days, respondent was not
required to issue any notice while disengaging him from service which is not the plea of respondent
as it has pleaded that petitioner had abandoned the job.

12. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from his duty as also reflected in mandays chart Ex.
RWI1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after 1986. No reason
whatsoever has been assigned for such inaction or omission on the part of respondent in not
initiating any departmental proceedings or making correspondence calling upon the petitioner to
join service. This prima facie belies the stand taken by the respondent as abandonment has to be
proved like any other fact in issue. Ld. Dy. D.A. for the State has contended that even if the
respondent has not been able to prove abandonment of job by respondent as required under law yet
petitioner was not absolved from his accountability to prove to have worked for a minimum period
of 240 days in preceding 12 months from termination. In view of the foregoing, it is held that
respondent has not violated Section 25-F of the Act who was not required issue any notice or pay
compensation as contended by petitioner.

13. In so far as violation of provisions of Section 25-G of the Act is concerned, it deals
with procedure for retrenchment to be adopted by employer. In the case in hand, petitioner has
emphasized enough that juniors were retained by respondent whereas petitioner had been
disengaged despite availability of funds and work. In his affidavit petitioner has stated that one
Kusum Sharma had been engaged who was junior to him and was retained in service. To appreciate
the pleas so raised by petitioner, it would be relevant to go through evidence qua period when said
Kusum Sharma had been engaged. Before proceeding further it may not be erroneous to mention
here that petitioner has failed to prove seniority list of workmen of Suliali Sub-Division which was
to proved so as to establish violation of Section 25-G of the Act. Ld. Dy. D.A. for respondent has
placed reliance upon mandays chart of Kusum Sharma d/o Daulat Ram who was working in
Banikhet Sub-Division No.1 HPPWD Banikhet as reflected in Ex. RW1/G. This document shows
that Kusum Sharma had been engaged in November 1983. Said Kusum Sharma continued to work
till November, 1988 at Dalhousie Division when she had made representation to Engineer-in-Chief,
HPPWD Shimla vide application Ex. RW1/H requesting her transfer from HPPWD Dalhousie to
Suliali HPPWD Sub-Division which was allowed as letter Ex. RWI1/E dated 18.1.2000 revealed
that one post of Store Clerk (work charged brought in regular cadre) had been allotted to HPPWD
Nurpur Circle. Said Kusum Sharma was engaged in February, 2000 under HPPWD as is evident
from Ex. RW1/F who continued to work uninterruptedly till January, 2009. It is admittedly not the
case of the petitioner that said Kusum Sharma had been disengaged rather she is stated to be still
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working under HPPWD Division Nurpur. If said Kusum Sharma had joined in Suliali HPPWD
Division in February 2000 she cannot be stated to be junior to petitioner as her service had been
placed at the disposal of Executive Engineer HPPWD Nurpur in pursuance to her request allowed
by competent authority who had been initially engaged in November 1983 whereas petitioner had
been engaged in 1986.

14. Before proceeding further, it would be relevant to go through the evidence concerning
creation of Sub-Division of Jawali and Nurpur in the year 1994. In the case in hand, evidence qua
petitioner revealed that he had been initially engaged in Suliali Sub-Division in December 1986.
This Suliali Sub Division was under Jassur Division out of which Jawali Sub-Division was made in
the year 1990 as is evident from Notification dated 21st July, 1994 Ex. RW1/C and Ex. RW1/D on
record. These documents further show that Jassur Sub-Division cease to exist upon creation of
Nurpur and Jawali Sub-Division meaning thereby that on creation of Jawali Sub-Division and
Nurpur, Suliali Sub Division falling under the Nurpur Division got merged in Nurpur Sub Division.
Said Kusum Sharma is shown to have joined at Suliali Sub-Division which consequently fell under
Nurpur Sub Division as discussed in foregoing paragraphs. It is evident from evidence on record
that petitioner had been working under Suliali Sub-Division since 1986 as stated above but with the
bifurcation of Divisions as stated above, it cannot be concluded that petitioner was disengaged in
the month of December 1986 by respondent rather prior to creation of these two new Sub Divisions
i.e. Nurpur and Jawali, petitioner himself was not in job as he had left the job who did not report for
duty. This plea of respondent has although not been accepted by this court for want of issuance of
notice or charge- sheet but it cannot be stated that petitioner had been disengaged by respondent by
a verbal order. In view of foregoing plea of petitioner that Section 25-G was violated cannot be
accepted and for similar reasons plea of petitioner that respondent had violated Section 25-H of the
Act can also not accepted. Accordingly, petitioner has failed to establish that respondent had
violated provisions of Sections 25-F, 25-G and 25-H of the Act. In view of forgoing discussions,
issue no.1 is decided in negative holding that termination of service of petitioner by the respondent
in December 1986 is neither illegal and nor unjustified and since the petitioner has been lawfully
terminated, he would not be entitled for any service benefits. Both these issues are answered in
negative in favour of respondent and against the petitioner.

Issue No. 3 :

15. On the plea non-maintainability of the claim petition under Section 10 of the Industrial
Disputes Act, 1d. Dy. D.A. representing respondent department has contended that present claim
petition is not maintainable as the petitioner had abandoned the job of his own and did not join his
duty despite issuance of muster-roll for the relevant period. From the pleadings of the parties and
evidence on record as discussed in foregoing paras, no inference of claim petition being not
maintainable could be raised instead the same is held to be maintainable. As such, the issue in hand
is decided in favour of the petitioner and against the respondent.

Issue No. 4:

16. It is settled preposition of law that in case a dispute is referred to for determination, the
Court will have to return a finding on merits and the delay in raising the dispute may be considered
by the Court at the time of granting the final relief, as has been held by our own Hon'ble High
Court in Bhatag Ram's case (2007 LHLJ 903). In Divisional Manager, HPFC & another vs.
Garibu Ram, Latest HLJ 2007 (HP) 1160, the delay of more than 10 years was held to have not
come in the way of the workman whose services were illegally terminated by holding that the
provisions of Limitation Act is not applicable to industrial dispute but however, depending upon
the facts and circumstances of each case, the principle of delay and laches have to be seen and
applied. In Deepa Ram vs. State of H.P. and Ors., 2005 (1) Himachal Law Journal 248, there
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was a delay of 12 years. In Ramesh Chand vs. Union of India, CWP No. 812 of 2000, there was
a delay of 9 years. In CWP No. 95 of 2000 titled as Divisional Manager vs. Mohinder Kumar,
there was a delay of 14 years. In Naginder Kumar vs. HPSEB and anr. 2008 (1) SLJ (H.P.) 425,
it has been held by the Hon'ble High Court of H.P. that the Labour Court cannot dismiss the claim
on the ground of delay and laches once the same has been referred by the State Government and the
Labour Court is bound to decide the reference which was made by the State Government and same
is required to be adjudicated upon the merits without touching the aspect of delay and laches. The
Hon'ble Apex Court in the Bombay Gas Co. Ltd. vs. Gopal Bhiva & Ors., AIR 1964 SC 752, has
categorically held that as such of all those employees, who are entitled to take the benefit of Section
33-C (2) may not always be conscious of their rights and it may not be right to put the restriction of
limitation in respect of claim which they may have to make under the provision and in absence of
any provision for limitation, it may not be open to the Court to introduce the limitation on the
ground of fairness and justice. In Ajayab Singh vs. Sirhind Co-operative Marketing-cum-
Processing Society Limited and Another (1999) 6 SCC 82, it has been observed by the Hon'ble
Supreme Court that:

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the proceeding
under the ID Act. The relief under the ID Act cannot be denied merely on the ground of
delay. The plea of delay if raised by the employer is required to be proved as a matter of
fact by showing the real prejudice and not as a merely hypothetical defence. No reference to
the Labour Court can be generally questioned on the ground of delay alone”.

17. No material has been placed on record by the respondents to establish that there was
inordinate delay on the part of the petitioner in raising the dispute in the instant case or that any
prejudice had been caused to respondent. Accordingly, the petition as filed by the petitioner cannot
be held to be hit by the vice of delays and laches as alleged by the respondent. Hence, this issue is
decided against the respondent and is answered accordingly.

Relief :
18. As a sequel to my findings on foregoing issues no.l and 2, the instant claim petition
fails and the same is hereby dismissed, leaving the parties to bear their own costs.

19. The reference is answered in the aforesaid terms.

20. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

21. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 23rd day of June, 2018.
K .K. SHARMA,
Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA H.P.
Ref. No. : 183/2016
Date of Institution :26-03-2016
Date of Decision  : 23-06-2018
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Shri Joginder Singh s/o Shri Puran Chand, r/o V.P.O. Suliali, Tehsil Nurpur, District
Kangra (H.P.) ...Petitioner.

Versus

The Executive Engineer, HPPWD, Nurpur Division, Nurpur, District Kangra (H.P.)
...Respondent.

Reference under section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.D. Sharma, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication.—

“Whether alleged termination of services of Sh. Joginder Singh s/o Sh. Puran Chand,
V.P.O. Suliali, Tehsil Nurpur, Distt. Kangra, H.P. from 4/1990 by the Executive Engineer,
Nurpur Division, HPPWD Nurpur, Distt. Kangra, H.P. who had worked as beldar on daily
wages basis only for 14 days, 206 days, 256 days, 188 days, and 58.5 days during the year
1986, 1987, 1988, 1989 and 1990 and has raised Industrial dispute vide demand notice
dated 24-11-2013 after more than 22 years, allegedly without complying with the provisions
of the Industrial Disputes Act, 1947 is legal and justified? If not, keeping in view of
working period as above mentioned and delay of more than 22 years in raising the industrial
dispute, what amount of back wages, seniority, past service benefits and compensation the
above ex-worker is entitled to from the above employer/management?”

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as stipulated in the claim petition reveal that petitioner had been engaged as
beldar on daily wages in the month of September, 1984 in Nurpur Division, District Kangra, H.P.
where he continuously worked till October 1989 when he was disengaged by respondent illegally
despite availability of work and funds. It is alleged that HPPWD Division Nurpur, District Kangra,
H.P. was involved in construction of road Bodh Chakki Dhar Aund Haddal and Suliali to Dev
Barari road and various sites adjoining to it but service of petitioner was disengaged orally in
August 1986 in violation of law. It is further alleged that petitioner had been engaged in
construction of roads leading to villages, national highway and had worked to the satisfaction of
respondent and other superiors and there was no complaint against him. It further transpires from
claim petition that after termination of petitioner by the respondent, he had made several verbal
request to respondent by visiting its office as well as Sub-Division who was assured of
reengagement in 3-4 months but did not receive any response from the respondent when petitioner
had written various letters to department for reengagement on daily wage basis but was not
engaged. It is alleged that a resolution on behalf of retrenched workmen were also sent to Assistant
Registrar to the Hon'ble H.P. State Administrative Tribunal, Shimla which was pending and not
decided till date. The grievance of the petitioner further remains that petitioner and similarly
situated workmen who had been engaged on daily wage basis by HPPWD constituted one unit and
procedure for retrenchment which involved applicability of principle of "Last come First go". It is
alleged that in utter disregard to the provisions of Section 25-G of Industrial Disputes Act junior
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persons had been retained whereas petitioner had been disengaged more specifically one Smt.
Kusam Sharma w/o Sh. Roshan Lal, Village & P.O. Suliali, Tehsil Nurpur, District Kangra, H.P.
who was retained in pursuance to letter of Engineer-in-Chief vide letter No.3058/61 dated
18.1.2000. It is claimed that said Kusam Sharma had joined HPPWD Division Nurpur in the year
2000 after disengagement of petitioner in 1989 which clearly violates Section 25-G of the Industrial
Disputes Act, 1947 (hereinafter called "the Act" for brevity). Accordingly, petitioner prays for
setting aside the order of verbal termination as petitioner had completed 240 days in preceding one
year from date of termination and thus respondent had violated Section 25-F of the Act. It is alleged
that respondent had also not followed the procedure envisaged under Section 25-G of the Act after
disengaging petitioner junior persons were engaged and at the same time no notice for
reemployment/reengagement was issued calling upon petitioner to join before engaging junior
which violates Section 25-G of the Act. Accordingly, petitioner seeks his reinstatement in service
by respondent with seniority, back wages and all the other consequential benefits.

4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, petition being bad on account of delay and laches. On merits denied
that petitioner had been engaged as beldar in September 1984 in HPPWD Division Nurpur rather
he was disengaged in October 1989. It has been categorically stated that petitioner was engaged as
daily wager in Sub-Division HPPWD Suliali falling under Jassur Division where he worked
intermittently from December 1986 to December 1989 and thereafter left the work and did not
approach the respondent/department. It is alleged that HPPWD Division Jassur was shifted to
Jawali Division vide H.P. Government Notification No. PBW-(A)-A (I) 17/1994 dated 21st July,
1994 and strength and staff of Jassur Division was shifted to Jawali but area of Suliali Sub Division
was shifted to Nurpur Division. It has been emphatically denied that petitioner had completed 240
days rather claimed that petitioner merely worked till December 1989 who did not complete 240
days in any calendar year as reflected in mandays chart. It is alleged that since Suliali Sub Division
was shifted to HPPWD Division Nurpur in 1994. As such, question of termination of service of
petitioner in December 1989 did not arise. Moreover, petitioner is alleged to be gainfully employed
as an agriculturist. Reiterating his stand, it has been contended that petitioner left the work of beldar
in March 1989. However, denied that any resolution was pending before Assistant Registrar, H.P.
State Administrative Tribunal for want of knowledge. In so far as Kusam Sharma is concerned, it
has been categorically stated that Kusam Sharma was engaged as helper on daily wage basis by
HPPWD Division Dalhousie in 1983 who worked intermittently till November 1998 when said
Kusam Sharma made representation to Engineer-in-Chief HPPWD Shimla in December 1999
stipulating therein that she belonged to Suliali village as such permission be granted to work in
HPPWD Division Nurpur and request was considered and allowed and adjusted against the post of
daily waged Store Clerk. As such, said Kusam Sharma even after joining HPPWD Division Nurpur
from Dalhousie Division continued to work with the respondent who was senior to the petitioner
having joined service with the respondent/department in 1983. As such, there can be no violation
of Section 25-H of the Industrial Disputes Act and for similar reasons, it was not required for
respondent to have issued notice calling upon the petitioner for reemployment. It has categorically
stated that no other junior persons has been retained or reemployed by the respondent besides
maintained that only those workmen were regularized who continuously worked and fulfill the
requisite criteria for regularization as per government policy however, denied that petitioner was
terminated by the respondent. Accordingly, claim petition was sought to be dismissed.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. In order to prove his case, petitioner had examined himself as PW1, tendered/proved
his affidavit under Order 18 Rule 4 CPC Ex. PW1/A and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Dinesh Kumar
Dhiman, the then Executive Engineer, B&R Division HPPWD Nurpur, District Kangra, H.P. as
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RWI1 tendered/proved his affidavit Ex. RW1/A, copy of mandays chart of petitioner Ex. RW1/B,
copy of Notification dated 21.7.1994 Ex. RWI1/C, copy of office order dated 23.7.1994 Ex.
RWI1/D, copy of letter dated 18.1.2000 Ex. RW1/E, copy of mandays chart of Smt. Kusum Ex.
RWI/F and Ex. RWI1/G, copy of letter dated 18.12.1999 Ex. RW1/H, copy of order dated
29.11.2010 Ex. RW1/I and closed evidence.

7. 1 have heard the 1d. counsel of petitioner and Id. Dy. D.A. representing respondent,
gone through records of the case carefully relevant for disposed of this case.

8. From the contentions raised, following issues were framed on 31.08.2017 for
determination which are as under:—

1.  Whether termination of services of the petitioner by the respondent during April 1990
is/was illegal and unjustified as alleged? ...OPP.

2. Ifissue No.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ...OPP.

3. Whether the claim petition is not maintainable in the present form as alleged?

...OPR.
4.  Whether the claim petition is bad on account of delay and laches on the part of
petitioner as alleged? ...OPR.

5. Relief.

9.  For the reasons detailed hereunder, my findings on the above issues are as follows:—

Issue No. 1 : No

Issue No. 2 : No

Issue No. 3 : No

Issue No. 4 : No

Relief': Claim petition is dismissed per operative part of Award.
REASONS FOR FINDINGS

Issues No. 1 and 2 :

10. Both these issues have been taken up together for discussion being interconnected
which can be disposed of simultaneously without repetition of evidence.

11. Stepping into witness box as PWI1 petitioner has sworn in affidavit Ex. PW1/A
reiterated his stand as maintained in the claim petition. The Petitioner has specifically stated on
oath that he had completed 240 days having worked from September 1984 to October, 1989 besides
maintained to have remained engaged in construction site of road Bodh Chakki Dhar Aund Haddal
and Suliali to Dev Barari road and that his service had been terminated/disengaged verbally in the
year 1989 in violation of law by respondent. The respondent in its reply as well as statement on
oath as RW1 has maintained that petitioner had not worked from September 1984 but was engaged
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in December, 1986 and he had worked intermittently upto December 1989. The testimony of RW1
corresponds with mandays chart Ex. RW1/B which reveals that petitioner had merely worked for
188 days in the year 1989. As such, from oral as well as documentary evidence on record, it cannot
be stated that petitioner had worked for 240 days. Be it stated that for applicability of Section 25-F
of the Act, petitioner was required to prove that he had worked for 240 days continuously in
preceding one year before termination and testimony of petitioner is not substantiated from any
corresponding evidence to this effect. As such, when petitioner had not completed 240 days,
respondent was not required to issue any notice while disengaging him from service which is not
the plea of respondent as it has pleaded that petitioner had abandoned the job.

12. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from his duty as also reflected in mandays chart Ex.
RW1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after 1989. No reason
whatsoever has been assigned for such inaction or omission on the part of respondent in not
initiating any departmental proceedings or making correspondence calling upon the petitioner to
join service. This prima facie belies the stand taken by the respondent as abandonment has to be
proved like any other fact in issue. Ld. Dy. D.A. for the State has contended that even if the
respondent has not been able to prove abandonment of job by respondent as required under law yet
petitioner was not absolved from his accountability to prove to have worked for a minimum period
of 240 days in preceding 12 months from termination. In view of the foregoing, it is held that
respondent has not violated Section 25-F of the Act who was not required issue any notice or pay
compensation as contended by petitioner.

13. In so far as violation of provisions of Section 25-G of the Act is concerned, it deals
with procedure for retrenchment to be adopted by employer. In the case in hand, petitioner has
emphasized enough that juniors were retained by respondent whereas petitioner had been
disengaged despite availability of funds and work. In his affidavit petitioner has stated that one
Kusum Sharma had been engaged who was junior to him and was retained in service. To appreciate
the pleas so raised by petitioner, it would be relevant to go through evidence qua period when said
Kusum Sharma had been engaged. Before proceeding further it may not be erroneous to mention
here that petitioner has failed to prove seniority list of workmen of Suliali Sub-Division which was
to proved so as to establish violation of Section 25-G of the Act. Ld. Dy. D.A. for respondent has
placed reliance upon mandays chart of Kusum Sharma d/o Daulat Ram who was working in
Banikhet Sub-Division No.1 HPPWD Banikhet as reflected in Ex. RW1/G. This document shows
that Kusum Sharma had been engaged in November 1983. Said Kusum Sharma continued to work
till November, 1988 at Dalhousie Division when she had made representation to Engineer-in-Chief,
HPPWD Shimla vide application Ex. RW1/H requesting her transfer from HPPWD Dalhousie to
Suliali HPPWD Sub-Division which was allowed as letter Ex. RW1/E dated 18.1.2000 revealed
that one post of Store Clerk (work charged brought in regular cadre) had been allotted to HPPWD
Nurpur Circle. Said Kusum Sharma was engaged in February 2000 under HPPWD as is evident
from Ex. RW1/F who continued to work uninterruptedly till January 2009. It is admittedly not the
case of the petitioner that said Kusum Sharma had been disengaged rather she is stated to be still
working under HPPWD Division Nurpur. If said Kusum Sharma had joined in Suliali HPPWD
Division in February 2000 she cannot be stated to be junior to petitioner as her service had been
placed at the disposal of Executive Engineer HPPWD Nurpur in pursuance to her request allowed
by competent authority who had been initially engaged in November 1983 whereas petitioner had
been engaged in 1986.

14. Before proceeding further, it would be relevant to go through the evidence concerning
creation of Sub-Division of Jawali and Nurpur in the year 1994. In the case in hand, evidence qua
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petitioner revealed that he had been initially engaged in Suliali Sub-Division in December, 1986.
This Suliali Sub Division was under Jassur Division out of which Jawali Sub Division was made in
the year 1990 as is evident from Notification dated 21st July, 1994 Ex. RW1/C and Ex. RW1/D on
record. These documents further show that Jassur Sub-Division cease to exist upon creation of
Nurpur and Jawali Sub-Division meaning thereby that on creation of Jawali Sub-Division and
Nurpur, Suliali Sub Division falling under the Nurpur Division got merged in Nurpur Sub-Division.
Said Kusum Sharma is shown to have joined at Suliali Sub Division which consequently fell under
Nurpur Sub-Division as discussed in foregoing paragraphs. It is evident from evidence on record
that petitioner had been working under Suliali Sub-Division since 1986 as stated above but with the
bifurcation of Divisions as stated above, it cannot be concluded that petitioner was disengaged in
the month of December 1989 by respondent rather prior to creation of these two new Sub Divisions
i.e. Nurpur and Jawali, petitioner himself was not in job as he had left the job who did not report for
duty. This plea of respondent has although not been accepted by this court for want of issuance of
notice or charge-sheet but it cannot be stated that petitioner had been disengaged by respondent by
a verbal order. In view of foregoing plea of petitioner that Section 25-G was violated cannot be
accepted and for similar reasons plea of petitioner that respondent had violated Section 25-H of the
Act can also not accepted. Accordingly, petitioner has failed to establish that respondent had
violated provisions of Sections 25-F, 25-G and 25-H of the Act. In view of forgoing discussions,
issue no.1 is decided in negative holding that termination of service of petitioner by the respondent
in December 1989 is neither illegal and nor unjustified and since the petitioner has been lawfully
terminated, he would not be entitled for any service benefits. Both these issues are answered in
negative in favour of respondent and against the petitioner.

Issue No. 3 :

15. On the plea non-maintainability of the claim petition under Section 10 of the Industrial
Disputes Act, 1d. Dy. D.A. representing respondent department has contended that present claim
petition is not maintainable as the petitioner had abandoned the job of his own and did not join his
duty despite issuance of muster-roll for the relevant period. From the pleadings of the parties and
evidence on record as discussed in foregoing paras, no inference of claim petition being not
maintainable could be raised instead the same is held to be maintainable. As such, the issue in hand
is decided in favour of the petitioner and against the respondent.

Issue No. 4 :

16. It is settled preposition of law that in case a dispute is referred to for determination, the
Court will have to return a finding on merits and the delay in raising the dispute may be considered
by the Court at the time of granting the final relief, as has been held by our own Hon'ble High
Court in Bhatag Ram's case (2007 LHLJ 903). In Divisional Manager, HPFC & another vs.
Garibu Ram, Latest HLJ 2007 (HP) 1160, the delay of more than 10 years was held to have not
come in the way of the workman whose services were illegally terminated by holding that the
provisions of Limitation Act is not applicable to industrial dispute but however, depending upon
the facts and circumstances of each case, the principle of delay and laches have to be seen and
applied. In Deepa Ram vs. State of H.P. and Ors., 2005 (1) Himachal Law Journal 248, there
was a delay of 12 years. In Ramesh Chand vs. Union of India, CWP No. 812 of 2000, there was
a delay of 9 years. In CWP No. 95 of 2000 titled as Divisional Manager vs. Mohinder Kumar,
there was a delay of 14 years. In Naginder Kumar vs. HPSEB and anr. 2008 (1) SLJ (H.P.) 425,
it has been held by the Hon'ble High Court of H.P. that the Labour Court cannot dismiss the claim
on the ground of delay and laches once the same has been referred by the State Government and the
Labour Court is bound to decide the reference which was made by the State Government and same
is required to be adjudicated upon the merits without touching the aspect of delay and laches. The
Hon'ble Apex Court in the Bombay Gas Co. Ltd. vs. Gopal Bhiva & Ors, AIR 1964 SC 752, has
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categorically held that as such of all those employees, who are entitled to take the benefit of Section
33-C (2) may not always be conscious of their rights and it may not be right to put the restriction of
limitation in respect of claim which they may have to make under the provision and in absence of
any provision for limitation, it may not be open to the Court to introduce the limitation on the
ground of fairness and justice. In Ajayab Singh vs. Sirhind Co-operative Marketing-cum-
Processing Society Limited and Another (1999) 6 SCC 82, it has been observed by the Hon'ble
Supreme Court that:

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the proceeding
under the ID Act. The relief under the ID Act cannot be denied merely on the ground of
delay. The plea of delay if raised by the employer is required to be proved as a matter of
fact by showing the real prejudice and not as a merely hypothetical defence. No reference to
the Labour Court can be generally questioned on the ground of delay alone”.

17. No material has been placed on record by the respondents to establish that there was
inordinate delay on the part of the petitioner in raising the dispute in the instant case or that any
prejudice had been caused to respondent. Accordingly, the petition as filed by the petitioner cannot
be held to be hit by the vice of delays and laches as alleged by the respondent. Hence, this issue is
decided against the respondent and is answered accordingly.

Relief :

18. As a sequel to my findings on foregoing issues No.l and 2, the instant claim petition
fails and the same is hereby dismissed, leaving the parties to bear their own costs.

19. The reference is answered in the aforesaid terms.

20. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

21. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 23rd day of June, 2018.

K K. SHARMA,

Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.

Ref. No. :325/2016
Date of Institution : 26-05-2016
Date of Decision :23-06-2018

Shri Bachittar Singh s/o Shri Phandolu Ram, r/o V.P.O. Mamoohn Gurchal, Tehsil Nurpur,
District Kangra (H.P. ) ...Petitioner.

Versus
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1. The Executive Engineer, Nurpur Division, H.P.P.W.D. Nurpur, Tehsil Nurpur,
District Kangra (H.P.)

2. The Executive Engineer, Jawali Division, H.P.P.W.D. Jawali, District Kangra (H.P.)
...Respondents.

Reference under section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.D. Sharma, Adv.
For the Respondent(s) : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether alleged termination of services of Shri Bachittar Singh s/o Sh. Phandolu Ram, r/o
V.P.O. Mamoohn Gurchal, Tehsil Nurpur, District Kangra, H.P. during November, 1991 by
(1) the Executive Engineer, HPPWD Division Nurpur, District Kangra, H.P. (ii) the
Executive Engineer H.P.P.W.D. Jawali Division, Jawali, District Kangra, H.P. who has
worked as beldar on daily wages basis and has raised his industrial dispute after more than
22 years, allegedly without complying with the provisions of the Industrial Disputes Act,
1947 is legal and justified? If not, keeping in view of working period of 652 !4 days during
May 1986 to November 1991 respectively and delay of more than 22 years in raising the
industrial disputes, what amount of back wages, seniority, past service benefits and
compensation the above ex-worker is entitled to from the above employers/management?”

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as stipulated in the claim petition reveal that petitioner had been engaged as
beldar on daily wages in the month of September 1985 in Nurpur Division, District Kangra, H.P.
where he continuously worked till October 1991 when he was disengaged by respondent illegally
despite availability of work and funds. It is alleged that HPPWD Division Nurpur, District Kangra,
H.P. was involved in construction of road Bodh Chakki Dhar Aund Haddal and Suliali to Dev
Barari road and various sites adjoining to it but service of petitioner was disengaged orally in
October 1991 in violation of law. It is further alleged that petitioner had been engaged in
construction of roads leading to villages, national highway and had worked to the satisfaction of
respondent and other superiors and there was no complaint against him. It further transpires from
claim petition that after termination of petitioner by the respondent, he had made several verbal
request to respondent by visiting its office as well as Sub-Division who was assured of
reengagement in 3-4 months but did not receive any response from the respondent when petitioner
had written various letters to department for reengagement on daily wage basis but was not
engaged. It is alleged that a resolution on behalf of retrenched workmen were also sent to Assistant
Registrar to the Hon'ble H.P. State Administrative Tribunal, Shimla which was pending and not
decided till date. The grievance of the petitioner further remains that petitioner and similarly
situated workmen who had been engaged on daily wage basis by HPPWD constituted one unit and
procedure for retrenchment which involved applicability of principle of "Last come First go". It is
alleged that in utter disregard to the provisions of Section 25-G of Industrial Disputes Act junior
persons had been retained whereas petitioner had been disengaged more specifically one Smt.
Kusam Sharma w/o Sh. Roshan Lal, Village & P.O. Suliali, Tehsil Nurpur, District Kangra, H.P.
who was retained in pursuance to letter of Engineer-in-Chief vide letter No. 3058/61 dated
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18.1.2000. It is claimed that said Kusam Sharma had joined HPPWD Division Nurpur in the year
2000 after disengagement of petitioner in 1991 which clearly violates Section 25-G of the
Industrial Disputes Act, 1947 (hereinafter called "the Act" for brevity). Accordingly, petitioner
prays for setting aside the order of verbal termination as petitioner had completed 240 days in
preceding one year from date of termination and thus respondent had violated Section 25-F of the
Act. It is alleged that respondent had also not followed the procedure envisaged under Section 25-G
of the Act after disengaging petitioner junior persons were engaged and at the same time no notice
for reemployment/reengagement was issued calling upon petitioner to join before engaging junior
which violates Section 25-G of the Act. Accordingly, petitioner seeks his reinstatement in service
by respondent with seniority, back wages and all the other consequential benefits.

4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, petition being bad on account of delay and laches. On merits denied
that petitioner had been engaged as beldar in September, 1985 in HPPWD Division Nurpur rather
he was disengaged in October 1991. It has been categorically stated that petitioner was engaged as
daily wager in Sub Division HPPWD Suliali falling under Jassur Division where he worked
intermittently from May 1986 to November 1991 and thereafter left the work and did not approach
the respondent/department. It is alleged that HPPWD Division Jassur was shifted to Jawali
Division vide HP Government Notification No. PBW-(A)-A (I) 17/1994 dated 21st July, 1994 and
strength and staff of Jassur Division was shifted to Jawali but area of Suliali Sub Division was
shifted to Nurpur Division. It has been emphatically denied that petitioner had completed 240 days
rather claimed that petitioner merely worked till November, 1991 who did not complete 240 days in
any calendar year as reflected in mandays chart. It is alleged that since Suliali Sub-Division was
shifted to HPPWD Division Nurpur in 1994. As such, question of termination of service of
petitioner in November 1991 did not arise. Moreover, petitioner is alleged to be gainfully employed
as an agriculturist. Reiterating his stand, it has been contended that petitioner left the work of beldar
in November 1991. However, denied that any resolution was pending before Assistant Registrar,
H.P. State Administrative Tribunal for want of knowledge. In so far as Kusam Sharma is
concerned, it has been categorically stated that Kusam Sharma was engaged as helper on daily
wage basis by HPPWD Division Dalhousie in 1983 who worked intermittently till November 1998
when said Kusam Sharma made representation to Engineer-in-Chief HPPWD Shimla in December
1999 stipulating therein that she belonged to Suliali village as such permission be granted to work
in HPPWD Division Nurpur and request was considered and allowed and adjusted against the post
of daily waged Store Clerk. As such, said Kusam Sharma even after joining HPPWD Division
Nurpur from Dalhousie Division continued to work with the respondent who was senior to the
petitioner having joined service with the respondent/department in 1986. As such, there can be no
violation of Section 25-H of the Industrial Disputes Act and for similar reasons, it was not required
for respondent to have issued notice calling upon the petitioner for reemployment. It has
categorically stated that no other junior persons has been retained or reemployed by the respondent
besides maintained that only those workmen were regularized who continuously worked and fulfill
the requisite criteria for regularization as per government policy however, denied that petitioner
was terminated by the respondent. Accordingly, claim petition was sought to be dismissed.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. In order to prove his case, petitioner had examined himself as PW1, tendered/proved
his affidavit under Order 18 Rule 4 CPC Ex. PW1/A and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Dinesh Kumar
Dhiman, the then Executive Engineer, B&R Division HPPWD Nurpur, District Kangra, H.P. as
RWI1 tendered/proved his affidavit Ex. RW1/A, copy of mandays chart of petitioner Ex. RW1/B,
copy of Notification dated 21.7.1994 Ex. RWI1/C, copy of office order dated 23.7.1994 Ex.
RW1/D, copy of letter dated 18.1.2000 Ex. RW1/E, copy of mandays chart of Smt. Kusum Ex.
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RWI1/F and Ex. RWI1/G, copy of letter dated 18.12.1999 Ex. RWI1/H, copy of order dated
29.11.2010 Ex. RW1/I and closed evidence.

7. 1 have heard the 1d. counsel of petitioner and ld. Dy. D.A. representing respondent,
gone through records of the case carefully relevant for disposed of this case.

8. From the contentions raised, following issues were framed on 31.08.2017 for
determination which are as under:

1. Whether termination of services of the petitioner by the respondents during November
1991 is/was illegal and unjustified as alleged? ...OPP.

2. Ifissue no.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ...OPP.

3. Whether the claim petition is not maintainable in the present form as alleged?

...OPR.
4.  Whether the claim petition is bad on account of delay and laches on the part of
petitioner as alleged? ...OPR.

5. Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No.1 : No

Issue No. 2 : No

Issue No. 3 : No

Issue No. 4 : No

Relief : Claim petition is dismissed per operative part of Award.
REASONS FOR FINDINGS

Issues No. 1 and 2 :

10. Both these issues have been taken up together for discussion being interconnected
which can be disposed of simultaneously without repetition of evidence.

11. Stepping into witness box as PWI1 petitioner has sworn in affidavit Ex. PWI1/A
reiterated his stand as maintained in the claim petition. The Petitioner has specifically stated on
oath that he had completed 240 days having worked from September 1985 to October 1991 besides
maintained to have remained engaged in construction site of road Bodh Chakki Dhar Aund Haddal
and Suliali to Dev Barari road and that his service had been terminated/disengaged verbally in the
year 1991 in violation of law by respondent. The respondent in its reply as well as statement on
oath as RW1 has maintained that petitioner had not worked from September 1985 but was engaged
in May 1986 and he had worked intermittently upto November 1991. The testimony of RW1
corresponds with mandays chart Ex. RW1/B which reveals that petitioner had merely worked for
56 days in the year 1991. As such, from oral as well as documentary evidence on record, it cannot
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be stated that petitioner had worked for 240 days. Be it stated that for applicability of Section 25-F
of the Act, petitioner was required to prove that he had worked for 240 days continuously in
preceding one year before termination and testimony of petitioner is not substantiated from any
corresponding evidence to this effect. As such, when petitioner had not completed 240 days,
respondent was not required to issue any notice while disengaging him from service which is not
the plea of respondent as it has pleaded that petitioner had abandoned the job.

12. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from his duty as also reflected in mandays chart Ex.
RW1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after 1991. No reason
whatsoever has been assigned for such inaction or omission on the part of respondent in not
initiating any departmental proceedings or making correspondence calling upon the petitioner to
join service. This prima facie belies the stand taken by the respondent as abandonment has to be
proved like any other fact in issue. Ld. Dy. D.A. for the State has contended that even if the
respondent has not been able to prove abandonment of job by respondent as required under law yet
petitioner was not absolved from his accountability to prove to have worked for a minimum period
of 240 days in preceding 12 months from termination. In view of the foregoing, it is held that
respondent has not violated Section 25-F of the Act who was not required issue any notice or pay
compensation as contended by petitioner.

13. In so far as violation of provisions of Section 25-G of the Act is concerned, it deals
with procedure for retrenchment to be adopted by employer. In the case in hand, petitioner has
emphasized enough that juniors were retained by respondent whereas petitioner had been
disengaged despite availability of funds and work. In his affidavit petitioner has stated that one
Kusum Sharma had been engaged who was junior to him and was retained in service. To appreciate
the pleas so raised by petitioner, it would be relevant to go through evidence qua period when said
Kusum Sharma had been engaged. Before proceeding further it may not be erroneous to mention
here that petitioner has failed to prove seniority list of workmen of Suliali Sub-Division which was
to proved so as to establish violation of Section 25-G of the Act. Ld. Dy. D.A. for respondent has
placed reliance upon mandays chart of Kusum Sharma d/o Daulat Ram who was working in
Banikhet Sub-Division No.1 HPPWD Banikhet as reflected in Ex. RW1/G. This document shows
that Kusum Sharma had been engaged in November 1983. Said Kusum Sharma continued to work
till November 1988 at Dalhousie Division when she had made representation to Engineer-in-Chief,
HPPWD Shimla vide application Ex. RW1/H requesting her transfer from HPPWD Dalhousie to
Suliali HPPWD Sub Division which was allowed as letter Ex. RW1/E dated 18.1.2000 revealed
that one post of Store Clerk (work charged brought in regular cadre) had been allotted to HPPWD
Nurpur Circle. Said Kusum Sharma was engaged in February 2000 under HPPWD as is evident
from Ex. RW1/F who continued to work uninterruptedly till January 2009. It is admittedly not the
case of the petitioner that said Kusum Sharma had been disengaged rather she is stated to be still
working under HPPWD Division Nurpur. If said Kusum Sharma had joined in Suliali HPPWD
Division in February 2000 she cannot be stated to be junior to petitioner as her service had been
placed at the disposal of Executive Engineer HPPWD Nurpur in pursuance to her request allowed
by competent authority who had been initially engaged in November 1983 whereas petitioner had
been engaged in 1986.

14. Before proceeding further, it would be relevant to go through the evidence concerning
creation of Sub-Division of Jawali and Nurpur in the year 1994. In the case in hand, evidence qua
petitioner revealed that he had been initially engaged in Suliali Sub-Division in February, 1987.
This Suliali Sub Division was under Jassur Division out of which Jawali Sub-Division was made in
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the year 1990 as is evident from Notification dated 21st July 1994 Ex. RW1/C and Ex. RW1/D on
record. These documents further show that Jassur Sub-Division cease to exist upon creation of
Nurpur and Jawali Sub Division meaning thereby that on creation of Jawali Sub Division and
Nurpur, Suliali Sub Division falling under the Nurpur Division got merged in Nurpur Sub-Division.
Said Kusum Sharma is shown to have joined at Suliali Sub-Division which consequently fell under
Nurpur Sub-Division as discussed in foregoing paragraphs. It is evident from evidence on record
that petitioner had been working under Suliali Sub-Division since 1986 as stated above but with the
bifurcation of Divisions as stated above, it cannot be concluded that petitioner was disengaged in
the month of November, 1991 by respondent rather prior to creation of these two new Sub
Divisions i.e. Nurpur and Jawali, petitioner himself was not in job as he had left the job who did not
report for duty. This plea of respondent has although not been accepted by this court for want of
issuance of notice or charge- sheet but it cannot be stated that petitioner had been disengaged by
respondent by a verbal order. In view of foregoing plea of petitioner that Section 25-G was violated
cannot be accepted and for similar reasons plea of petitioner that respondent had violated Section
25-H of the Act can also not accepted. Accordingly, petitioner has failed to establish that
respondent had violated provisions of Sections 25-F, 25-G and 25-H of the Act. In view of forgoing
discussions, issue no.1 is decided in negative holding that termination of service of petitioner by the
respondent in November 1991 is neither illegal and nor unjustified and since the petitioner has been
lawfully terminated, he would not be entitled for any service benefits. Both these issues are
answered in negative in favour of respondent and against the petitioner.

Issue No. 3 :

15. On the plea non-maintainability of the claim petition under Section 10 of the Industrial
Disputes Act, 1d. Dy. D.A. representing respondent department has contended that present claim
petition is not maintainable as the petitioner had abandoned the job of his own and did not join his
duty despite issuance of muster-roll for the relevant period. From the pleadings of the parties and
evidence on record as discussed in foregoing paras, no inference of claim petition being not
maintainable could be raised instead the same is held to be maintainable. As such, the issue in hand
is decided in favour of the petitioner and against the respondent.

Issue No. 4 :

16. It is settled preposition of law that in case a dispute is referred to for determination, the
Court will have to return a finding on merits and the delay in raising the dispute may be considered
by the Court at the time of granting the final relief, as has been held by our own Hon'ble High
Court in Bhatag Ram's case (2007 LHLJ 903). In Divisional Manager, HPFC & another vs.
Garibu Ram, Latest HLJ 2007 (HP) 1160, the delay of more than 10 years was held to have not
come in the way of the workman whose services were illegally terminated by holding that the
provisions of Limitation Act is not applicable to industrial dispute but however, depending upon
the facts and circumstances of each case, the principle of delay and laches have to be seen and
applied. In Deepa Ram vs. State of H.P. and Ors. 2005 (1) Himachal Law Journal 248, there
was a delay of 12 years. In Ramesh Chand vs. Union of India, CWP No. 812 of 2000, there was
a delay of 9 years. In CWP No. 95 of 2000 titled as Divisional Manager vs. Mohinder Kumar,
there was a delay of 14 years. In Naginder Kumar vs. HPSEB and anr. 2008 (1) SLJ (H.P.) 425,
it has been held by the Hon'ble High Court of H.P. that the Labour Court cannot dismiss the claim
on the ground of delay and laches once the same has been referred by the State Government and the
Labour Court is bound to decide the reference which was made by the State Government and same
is required to be adjudicated upon the merits without touching the aspect of delay and laches. The
Hon'ble Apex Court in the Bombay Gas Co. Ltd. vs. Gopal Bhiva & Ors, AIR 1964 SC 752, has
categorically held that as such of all those employees, who are entitled to take the benefit of Section
33-C (2) may not always be conscious of their rights and it may not be right to put the restriction of
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limitation in respect of claim which they may have to make under the provision and in absence of
any provision for limitation, it may not be open to the Court to introduce the limitation on the
ground of fairness and justice. In Ajayab Singh vs. Sirhind Co-operative Marketing-cum-
Processing Society Limited and Another (1999) 6 SCC 82, it has been observed by the Hon'ble
Supreme Court that:

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the proceeding
under the ID Act. The relief under the ID Act cannot be denied merely on the ground of
delay. The plea of delay if raised by the employer is required to be proved as a matter of
fact by showing the real prejudice and not as a merely hypothetical defence. No reference to
the Labour Court can be generally questioned on the ground of delay alone”.

17. No material has been placed on record by the respondents to establish that there was
inordinate delay on the part of the petitioner in raising the dispute in the instant case or that any
prejudice had been caused to respondent. Accordingly, the petition as filed by the petitioner cannot
be held to be hit by the vice of delays and laches as alleged by the respondent. Hence, this issue is
decided against the respondent and is answered accordingly.

Relief :

18. As a sequel to my findings on foregoing issues No.l and 2, the instant claim petition
fails and the same is hereby dismissed, leaving the parties to bear their own costs.

19. The reference is answered in the aforesaid terms.

20. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

21. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 23rd day of June, 2018.

K .K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.

Ref. No. 1 268/2016
Date of Institution : 04-05-2016
Date of Decision  : 23-06-2018

Shri Rajesh Kumar s/o Shri Nand Kishore, r/o Village Suliali, P.O. Suliali, Tehsil Nurpur,
District Kangra (H.P.) ..Petitioner.

Versus

1. The Executive Engineer, Nurpur Division, H.P.P.W.D. Nurpur, Tehsil Nurpur,
District Kangra (H.P.).
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2. The Executive Engineer, Jawali Division, H.P.P.W.D. Jawali, District Kangra (H.P.)
...Respondents.

Reference under section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.D. Sharma, Adv.
For the Respondent(s) : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether alleged termination of services of Shri Rajesh Kumar s/o Shri Nand Kishore, r/o
Village Suliali, P.O. Suliali, Tehsil Nurpur, District Kangra, H.P. during December 1987 by
(I) the Executive Engineer HPPWD Division Nurpur, District Kangra, H.P. (ii) the
Executive Engineer, H.P.P.W.D. Jawali Division, Jawali, District Kangra, H.P. who has
worked as beldar on daily wages basis and has raised his industrial dispute after more than
26 years, vide demand notice dated 24-11-2013 allegedly without complying with the
provisions of the Industrial Disputes Act, 1947 is legal and justified? If not, keeping in view
of working period of 82 days in year during February 1987 to December, 1987 respectively
and delay of more than 26 years in raising the industrial dispute, what amount of back
wages, seniority, past service benefits and compensation the above ex-worker is entitled to
from the above employer/management?”

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as stipulated in the claim petition reveal that petitioner had been engaged as
beldar on daily wages in the month of August 1986 in Nurpur Division, District Kangra, H.P.
where he continuously worked till September 1988 when he was disengaged by respondent
illegally despite availability of work and funds. It is alleged that HPPWD Division Nurpur, District
Kangra, H.P. was involved in construction of road Bodh Chakki Dhar Aund Haddal and Suliali to
Dev Barari road and various sites adjoining to it but service of petitioner was disengaged orally in
September 1988 in violation of law. It is further alleged that petitioner had been engaged in
construction of roads leading to villages, national highway and had worked to the satisfaction of
respondent and other superiors and there was no complaint against him. It further transpires from
claim petition that after termination of petitioner by the respondent, he had made several verbal
request to respondent by visiting its office as well as Sub-Division who was assured of
reengagement in 3-4 months but did not receive any response from the respondent when petitioner
had written various letters to department for reengagement on daily wage basis but was not
engaged. It is alleged that a resolution on behalf of retrenched workmen were also sent to Assistant
Registrar to the Hon'ble H.P. State Administrative Tribunal, Shimla which was pending and not
decided till date. The grievance of the petitioner further remains that petitioner and similarly
situated workmen who had been engaged on daily wage basis by HPPWD constituted one unit and
procedure for retrenchment which involved applicability of principle of "Last come First go". It is
alleged that in utter disregard to the provisions of Section 25-G of Industrial Disputes Act junior
persons had been retained whereas petitioner had been disengaged more specifically one Smt.
Kusam Sharma w/o Sh. Roshan Lal, Village & P.O. Suliali, Tehsil Nurpur, District Kangra, H.P.
who was retained in pursuance to letter of Engineer-in-Chief vide letter No0.3058/61 dated
18.1.2000. It is claimed that said Kusam Sharma had joined HPPWD Division Nurpur in the year
2000 after disengagement of petitioner in 1991 which clearly violates Section 25-G of the Industrial
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Disputes Act, 1947 (hereinafter called "the Act" for brevity). Accordingly, petitioner prays for
setting aside the order of verbal termination as petitioner had completed 240 days in preceding one
year from date of termination and thus respondent had violated Section 25-F of the Act. It is alleged
that respondent had also not followed the procedure envisaged under Section 25-G of the Act after
disengaging petitioner junior persons were engaged and at the same time no notice for
reemployment/reengagement was issued calling upon petitioner to join before engaging junior
which violates Section 25-G of the Act. Accordingly, petitioner seeks his reinstatement in service
by respondent with seniority, back wages and all the other consequential benefits.

4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, petition being bad on account of delay and laches. On merits denied
that petitioner had been engaged as beldar in August, 1986 in HPPWD Division Nurpur rather he
was disengaged in September 1988. It has been categorically stated that petitioner was engaged as
daily wager in Sub Division HPPWD Suliali falling under Jassur Division where he worked
intermittently from September 1987 to December 1987 and thereafter left the work and did not
approach the respondent/department. It is alleged that HPPWD Division Jassur was shifted to
Jawali Division vide H.P. Government Notification No. PBW-(A)-A (I) 17/1994 dated 21st July,
1994 and strength and staff of Jassur Division was shifted to Jawali but area of Suliali Sub Division
was shifted to Nurpur Division. It has been emphatically denied that petitioner had completed 240
days rather claimed that petitioner merely worked till December 1987 who did not complete 240
days in any calendar year as reflected in mandays chart. It is alleged that since Suliali Sub Division
was shifted to HPPWD Division Nurpur in 1994. As such, question of termination of service of
petitioner in September, 1987 did not arise. Moreover, petitioner is alleged to be gainfully
employed as an agriculturist. Reiterating his stand, it has been contended that petitioner left the
work of beldar in September, 1987. However, denied that any resolution was pending before
Assistant Registrar, HP State Administrative Tribunal for want of knowledge. In so far as Kusam
Sharma is concerned, it has been categorically stated that Kusam Sharma was engaged as helper on
daily wage basis by HPPWD Division Dalhousie in 1983 who worked intermittently till November,
1998 when said Kusam Sharma made representation to Engineer-in-Chief HPPWD Shimla in
December, 1999 stipulating therein that she belonged to Suliali village as such permission be
granted to work in HPPWD Division Nurpur and request was considered and allowed and adjusted
against the post of daily waged Store Clerk. As such, said Kusam Sharma even after joining
HPPWD Division Nurpur from Dalhousie Division continued to work with the respondent who was
senior to the petitioner having joined service with the respondent/department in 1986. As such,
there can be no violation of Section 25-H of the Industrial Disputes Act and for similar reasons, it
was not required for respondent to have issued notice calling upon the petitioner for reemployment.
It has categorically stated that no other junior persons has been retained or reemployed by the
respondent besides maintained that only those workmen were regularized who continuously
worked and fulfill the requisite criteria for regularization as per government policy however, denied
that petitioner was terminated by the respondent. Accordingly, claim petition was sought to be
dismissed.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. In order to prove his case, petitioner had examined himself as PW1, tendered/proved
his affidavit under Order 18 Rule 4 CPC Ex. PW1/A and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Dinesh Kumar
Dhiman, the then Executive Engineer, B&R Division HPPWD Nurpur, District Kangra, H.P. as
RWI tendered/proved his affidavit Ex. RW1/A, copy of mandays chart of petitioner Ex. RW1/B,
copy of Notification dated 21.7.1994 Ex. RWI1/C, copy of office order dated 23.7.1994 Ex.
RW1/D, copy of letter dated 18.1.2000 Ex. RW1/E, copy of mandays chart of Smt. Kusum Ex.
RWI1/F and Ex. RWI1/G, copy of letter dated 18.12.1999 Ex. RWI1/H, copy of order dated
29.11.2010 Ex. RW1/I and closed evidence.
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7. 1 have heard the 1d. Counsel of petitioner and 1d. Dy. D.A. representing respondent,
gone through records of the case carefully relevant for disposed of this case.

8. From the contentions raised, following issues were framed on 01.09.2017 for
determination which are as under:—

1. Whether termination of services of the petitioner by the respondents during December
1987 is/was illegal and unjustified as alleged? ...OPP.

2. Ifissue no.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ...OPP.

3. Whether the claim petition is not maintainable in the present form as alleged?

...OPR.
4.  Whether the claim petition is bad on account of delay and laches on the part of
petitioner as alleged? ...OPR.

5. Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No.1: No

Issue No. 2 : No

Issue No. 3 : No

Issue No. 4 : No

Relief : Claim petition is dismissed per operative part of Award.
REASONS FOR FINDINGS

Issues No. 1 and 2 :

10. Both these issues have been taken up together for discussion being interconnected
which can be disposed of simultaneously without repetition of evidence.

11. Stepping into witness box as PW1 petitioner has sworn in affidavit Ex. PW1/A
reiterated his stand as maintained in the claim petition. The Petitioner has specifically stated on
oath that he had completed 240 days having worked from August 1986 to September, 1988 besides
maintained to have remained engaged in construction site of road Bodh Chakki Dhar Aund Haddal
and Suliali to Dev Barari road and that his service had been terminated/disengaged verbally in the
year 1988 in violation of law by respondent. The respondent in its reply as well as statement on
oath as RW1 has maintained that petitioner had not worked from August 1986 but was engaged in
September 1987 and he had worked intermittently upto December 1987. The testimony of RW1
corresponds with mandays chart Ex. RW1/B which reveals that petitioner had merely worked for
82 days in the year 1987. As such, from oral as well as documentary evidence on record, it cannot
be stated that petitioner had worked for 240 days. Be it stated that for applicability of Section 25-F
of the Act, petitioner was required to prove that he had worked for 240 days continuously in
preceding one year before termination and testimony of petitioner is not substantiated from any



2210 RIoT03], feATeae Ueer, 29 HS, 2019 /08 U, 1941

corresponding evidence to this effect. As such, when petitioner had not completed 240 days,
respondent was not required to issue any notice while disengaging him from service which is not
the plea of respondent as it has pleaded that petitioner had abandoned the job.

12. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from his duty as also reflected in mandays chart Ex.
RWI1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after 1987. No reason
whatsoever has been assigned for such inaction or omission on the part of respondent in not
initiating any departmental proceedings or making correspondence calling upon the petitioner to
join service. This prima facie belies the stand taken by the respondent as abandonment has to be
proved like any other fact in issue. Ld. Dy. D.A. for the State has contended that even if the
respondent has not been able to prove abandonment of job by respondent as required under law yet
petitioner was not absolved from his accountability to prove to have worked for a minimum period
of 240 days in preceding 12 months from termination. In view of the foregoing, it is held that
respondent has not violated Section 25-F of the Act who was not required issue any notice or pay
compensation as contended by petitioner.

13. In so far as violation of provisions of Section 25-G of the Act is concerned, it deals
with procedure for retrenchment to be adopted by employer. In the case in hand, petitioner has
emphasized enough that juniors were retained by respondent whereas petitioner had been
disengaged despite availability of funds and work. In his affidavit petitioner has stated that one
Kusum Sharma had been engaged who was junior to him and was retained in service. To appreciate
the pleas so raised by petitioner, it would be relevant to go through evidence qua period when said
Kusum Sharma had been engaged. Before proceeding further it may not be erroneous to mention
here that petitioner has failed to prove seniority list of workmen of Suliali Sub-Division which was
to proved so as to establish violation of Section 25-G of the Act. Ld. Dy. D.A. for respondent has
placed reliance upon mandays chart of Kusum Sharma d/o Daulat Ram who was working in
Banikhet Sub Division No.1 HPPWD Banikhet as reflected in Ex. RW1/G. This document shows
that Kusum Sharma had been engaged in November 1983. Said Kusum Sharma continued to work
till November 1988 at Dalhousie Division when she had made representation to Engineer-in-Chief,
HPPWD Shimla vide application Ex. RW1/H requesting her transfer from HPPWD Dalhousie to
Suliali HPPWD Sub-Division which was allowed as letter Ex. RW1/E dated 18.1.2000 revealed
that one post of Store Clerk (work charged brought in regular cadre) had been allotted to HPPWD
Nurpur Circle. Said Kusum Sharma was engaged in February 2000 under HPPWD as is evident
from Ex. RW1/F who continued to work uninterruptedly till January, 2009. It is admittedly not the
case of the petitioner that said Kusum Sharma had been disengaged rather she is stated to be still
working under HPPWD Division Nurpur. If said Kusum Sharma had joined in Suliali HPPWD
Division in February 2000 she cannot be stated to be junior to petitioner as her service had been
placed at the disposal of Executive Engineer HPPWD Nurpur in pursuance to her request allowed
by competent authority who had been initially engaged in November 1983 whereas petitioner had
been engaged in 1987.

14. Before proceeding further, it would be relevant to go through the evidence concerning
creation of Sub-Division of Jawali and Nurpur in the year 1994. In the case in hand, evidence qua
petitioner revealed that he had been initially engaged in Suliali Sub-Division in September 1987.
This Suliali Sub Division was under Jassur Division out of which Jawali Sub Division was made in
the year 1990 as is evident from Notification dated 21st July 1994 Ex. RW1/C and Ex. RW1/D on
record. These documents further show that Jassur Sub Division cease to exist upon creation of
Nurpur and Jawali Sub Division meaning thereby that on creation of Jawali Sub Division and
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Nurpur, Suliali Sub-Division falling under the Nurpur Division got merged in Nurpur Sub Division.
Said Kusum Sharma is shown to have joined at Suliali Sub-Division which consequently fell under
Nurpur Sub-Division as discussed in foregoing paragraphs. It is evident from evidence on record
that petitioner had been working under Suliali Sub-Division since 1987 as stated above but with the
bifurcation of Divisions as stated above, it cannot be concluded that petitioner was disengaged in
the month of December, 1987 by respondent rather prior to creation of these two new Sub-
Divisions i.e. Nurpur and Jawali, petitioner himself was not in job as he had left the job who did not
report for duty. This plea of respondent has although not been accepted by this court for want of
issuance of notice or charge-sheet but it cannot be stated that petitioner had been disengaged by
respondent by a verbal order. In view of foregoing plea of petitioner that Section 25-G was violated
cannot be accepted and for similar reasons plea of petitioner that respondent had violated Section
25-H of the Act can also not accepted. Accordingly, petitioner has failed to establish that
respondent had violated provisions of Sections 25-F, 25-G and 25-H of the Act. In view of forgoing
discussions, issue No.l is decided in negative holding that termination of service of petitioner by
the respondent in December 1987 is neither illegal and nor unjustified and since the petitioner has
been lawfully terminated, he would not be entitled for any service benefits. Both these issues are
answered in negative in favour of respondent and against the petitioner.

Issue No. 3 :

15. On the plea non-maintainability of the claim petition under Section 10 of the Industrial
Disputes Act, 1d. Dy. D.A. representing respondent department has contended that present claim
petition is not maintainable as the petitioner had abandoned the job of his own and did not join his
duty despite issuance of muster-roll for the relevant period. From the pleadings of the parties and
evidence on record as discussed in foregoing paras, no inference of claim petition being not
maintainable could be raised instead the same is held to be maintainable. As such, the issue in hand
is decided in favour of the petitioner and against the respondent.

Issue No. 4 :

16. It is settled preposition of law that in case a dispute is referred to for determination, the
Court will have to return a finding on merits and the delay in raising the dispute may be considered
by the Court at the time of granting the final relief, as has been held by our own Hon'ble High
Court in Bhatag Ram's case (2007 LHLJ 903). In Divisional Manager, HPFC & another vs.
Garibu Ram, Latest HLJ 2007 (HP) 1160, the delay of more than 10 years was held to have not
come in the way of the workman whose services were illegally terminated by holding that the
provisions of Limitation Act is not applicable to industrial dispute but however, depending upon
the facts and circumstances of each case, the principle of delay and laches have to be seen and
applied. In Deepa Ram vs. State of H.P. and Ors., 2005 (1) Himachal Law Journal 248, there
was a delay of 12 years. In Ramesh Chand vs. Union of India, CWP No. 812 of 2000, there was
a delay of 9 years. In CWP No. 95 of 2000 titled as Divisional Manager vs. Mohinder Kumar,
there was a delay of 14 years. In Naginder Kumar vs. HPSEB and anr. 2008 (1) SLJ (H.P.) 425,
it has been held by the Hon'ble High Court of H.P. that the Labour Court cannot dismiss the claim
on the ground of delay and laches once the same has been referred by the State Government and the
Labour Court is bound to decide the reference which was made by the State Government and same
is required to be adjudicated upon the merits without touching the aspect of delay and laches. The
Hon'ble Apex Court in the Bombay Gas Co. Ltd. vs. Gopal Bhiva & Ors., AIR 1964 SC 752, has
categorically held that as such of all those employees, who are entitled to take the benefit of Section
33-C (2) may not always be conscious of their rights and it may not be right to put the restriction of
limitation in respect of claim which they may have to make under the provision and in absence of
any provision for limitation, it may not be open to the Court to introduce the limitation on the
ground of fairness and justice. In Ajayab Singh vs. Sirhind Co-operative Marketing-cum-
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Processing Society Limited and Another (1999) 6 SCC 82, it has been observed by the Hon'ble
Supreme Court that:

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the proceeding
under the ID Act. The relief under the ID Act cannot be denied merely on the ground of
delay. The plea of delay if raised by the employer is required to be proved as a matter of
fact by showing the real prejudice and not as a merely hypothetical defence. No reference to
the Labour Court can be generally questioned on the ground of delay alone”.

17. No material has been placed on record by the respondents to establish that there was
inordinate delay on the part of the petitioner in raising the dispute in the instant case or that any
prejudice had been caused to respondent. Accordingly, the petition as filed by the petitioner cannot
be held to be hit by the vice of delays and laches as alleged by the respondent. Hence, this issue is
decided against the respondent and is answered accordingly.

Relief :

18. As a sequel to my findings on foregoing issues No.l and 2, the instant claim petition
fails and the same is hereby dismissed, leaving the parties to bear their own costs.

19. The reference is answered in the aforesaid terms.

20. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

21. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 23rd day of June, 2018.
K .K. SHARMA,
Presiding Judge,

Labour Court-com-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.
Ref. No. :257/2016
Date of Institution : 03-05-2016
Date of Decision :23-06-2018

Shri Joginder Singh s/o Shri Saraf Singh, /o Village Samula, P.O. Sadwan, Tehsil Nurpur,
District Kangra (H.P.) ...Petitioner.

Versus

1. The Executive Engineer, Nurpur, Division, H.P.P.W.D. Nurpur, Tehsil Nurpur,
District Kangra (H.P.).

2. The Executive Engineer, Jawali Division, H.P.P.W.D. Jawali, District Kangra, H.P.
...Respondents.
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Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.D. Sharma, Adv.
For the Respondent(s) : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:

“Whether alleged termination of services of Shri Joginder Singh s/o Shri Saraf Singh, r/o
Village Samula, P.O. Sadwan, Tehsil Nurpur, District Kangra, H.P. by (i) the Executive
Engineer, HPPWD Division Nurpur, District Kangra, H.P. (ii) the Executive Engineer
H.P.P.W.D. Jawali Division, Jawali, District Kangra, H.P. who has worked as beldar on
daily wages basis and has raised his industrial dispute vide demand notice dated 24-11-2013
after more than 26 years, allegedly without complying with the provisions of the Industrial
Disputes Act, 1947 is legal and justified? If not, keeping in view of working period of 74
days in year during February 1987 to October 1987 respectively and delay of more than 26
years in raising the industrial dispute, what amount of back wages, seniority, past service
benefits and compensation the above ex-worker is entitled to from the above employers/
management?

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as stipulated in the claim petition reveal that petitioner had been engaged as
beldar on daily wages in the month of September 1984 in Nurpur Division, District Kangra, H.P.
where he continuously worked till October 1990 when he was disengaged by respondent illegally
despite availability of work and funds. It is alleged that HPPWD Division Nurpur, District Kangra,
H.P. was involved in construction of road Bodh Chakki Dhar Aund Haddal and Suliali to Dev
Barari road and various sites adjoining to it but service of petitioner was disengaged orally in
October, 1990 in violation of law. It is further alleged that petitioner had been engaged in
construction of roads leading to villages, national highway and had worked to the satisfaction of
respondent and other superiors and there was no complaint against him. It further transpires from
claim petition that after termination of petitioner by the respondent, he had made several verbal
request to respondent by visiting its office as well as Sub-Division who was assured of
reengagement in 3-4 months but did not receive any response from the respondent when petitioner
had written various letters to department for re-engagement on daily wage basis but was not
engaged. It is alleged that a resolution on behalf of retrenched workmen were also sent to Assistant
Registrar to the Hon'ble H.P. State Administrative Tribunal, Shimla which was pending and not
decided till date. The grievance of the petitioner further remains that petitioner and similarly
situated workmen who had been engaged on daily wage basis by HPPWD constituted one unit and
procedure for retrenchment which involved applicability of principle of "Last come First go". It is
alleged that in utter disregard to the provisions of Section 25-G of Industrial Disputes Act junior
persons had been retained whereas petitioner had been disengaged more specifically one Smt.
Kusam Sharma w/o Sh. Roshan Lal, Village & P.O. Suliali, Tehsil Nurpur, District Kangra, H.P.
who was retained in pursuance to letter of Engineer-in-Chief vide letter No0.3058/61 dated
18.1.2000. It is claimed that said Kusam Sharma had joined HPPWD Division Nurpur in the year
2000 after disengagement of petitioner in 1990 which clearly  violates Section 25-G of the
Industrial Disputes Act, 1947 (hereinafter called "the Act" for brevity). Accordingly, petitioner
prays for setting aside the order of verbal termination as petitioner had completed 240 days in
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preceding one year from date of termination and thus respondent had violated Section 25-F of the
Act. It is alleged that respondent had also not followed the procedure envisaged under Section 25-G
of the Act after disengaging petitioner junior persons were engaged and at the same time no notice
for reemployment/reengagement was issued calling upon petitioner to join before engaging junior
which violates Section 25-G of the Act. Accordingly, petitioner seeks his reinstatement in service
by respondent with seniority, back wages and all the other consequential benefits.

4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, petition being bad on account of delay and laches. On merits denied
that petitioner had been engaged as beldar in September 1984 in HPPWD Division Nurpur rather
he was disengaged in October 1990. It has been categorically stated that petitioner was engaged as
daily wager in Sub Division HPPWD Suliali falling under Jassur Division where he worked
intermittently from February 1987 to August 1987 and thereafter left the work and did not approach
the respondent/department. It is alleged that HPPWD Division Jassur was shifted to Jawali
Division vide H.P. Government Notification No.PBW-(A)-A (I) 17/1994 dated 21st July, 1994 and
strength and staff of Jassur Division was shifted to Jawali but area of Suliali Sub-Division was
shifted to Nurpur Division. It has been emphatically denied that petitioner had completed 240 days
rather claimed that petitioner merely worked till August 1987 who did not complete 240 days in
any calendar year as reflected in mandays chart. It is alleged that since Suliali Sub Division was
shifted to HPPWD Division Nurpur in 1994. As such, question of termination of service of
petitioner in August, 1987 did not arise. Moreover, petitioner is alleged to be gainfully employed as
an agriculturist. Reiterating his stand, it has been contended that petitioner left the work of beldar in
August 1987. However, denied that any resolution was pending before Assistant Registrar, HP
State Administrative Tribunal for want of knowledge. In so far as Kusam Sharma is concerned, it
has been categorically stated that Kusam Sharma was engaged as helper on daily wage basis by
HPPWD Division Dalhousie in 1983 who worked intermittently till November 1998 when said
Kusam Sharma made representation to Engineer-in-Chief HPPWD Shimla in December 1999
stipulating therein that she belonged to Suliali village as such permission be granted to work in
HPPWD Division Nurpur and request was considered and allowed and adjusted against the post of
daily waged Store Clerk. As such, said Kusam Sharma even after joining HPPWD Division Nurpur
from Dalhousie Division continued to work with the respondent who was senior to the petitioner
having joined service with the respondent/department in 1986. As such, there can be no violation of
Section 25-H of the Industrial Disputes Act and for similar reasons, it was not required for
respondent to have issued notice calling upon the petitioner for reemployment. It has categorically
stated that no other junior persons has been retained or reemployed by the respondent besides
maintained that only those workmen were regularized who continuously worked and fulfill the
requisite criteria for regularization as per government policy however, denied that petitioner was
terminated by the respondent. Accordingly, claim petition was sought to be dismissed.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. In order to prove his case, petitioner had examined himself as PW1, tendered/proved
his affidavit under Order 18 Rule 4 CPC Ex. PW1/A and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Dinesh Kumar
Dhiman, the then Executive Engineer, B&R Division HPPWD Nurpur, District Kangra, H.P. as
RWI tendered/proved his affidavit Ex. RW1/A, copy of mandays chart of petitioner Ex. RW1/B,
copy of Notification dated 21.7.1994 Ex. RWI1/C, copy of office order dated 23.7.1994 Ex.
RWI1/D, copy of letter dated 18.1.2000 Ex. RW1/E, copy of mandays chart of Smt. Kusum Ex.
RWI1/F and Ex. RWI1/G, copy of letter dated 18.12.1999 Ex. RWI1/H, copy of order dated
29.11.2010 Ex. RW1/T and closed evidence.

7. 1 have heard the 1d. counsel of petitioner and 1d. Dy. D.A. representing respondent,
gone through records of the case carefully relevant for disposed of this case.
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8. From the contentions raised, following issues were framed on 31.08.2017 for
determination which are as under :—

1. Whether termination of services of the petitioner by the respondents during August
1987 is/was illegal and unjustified as alleged? ...OPP.

2. Ifissue No.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ...OPP.

3. Whether the claim petition is not maintainable in the present form as alleged? ..OPR.

4.  Whether the claim petition is bad on account of delay and laches on the part of
petitioner as alleged? ...OPR.

5. Relief.

9.  For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No. 1 : No

Issue No. 2 : No

Issue No. 3 : No

Issue No. 4 : No

Relief : Claim petition is dismissed per operative part of Award.
REASONS FOR FINDINGS

Issues No. 1 and 2 :

10. Both these issues have been taken up together for discussion being interconnected
which can be disposed of simultaneously without repetition of evidence.

11. Stepping into witness box as PWI1 petitioner has sworn in affidavit Ex. PW1/A
reiterated his stand as maintained in the claim petition. The Petitioner has specifically stated on
oath that he had completed 240 days having worked from September 1984 to October 1990 besides
maintained to have remained engaged in construction site of road Bodh Chakki Dhar Aund Haddal
and Suliali to Dev Barari road and that his service had been terminated/disengaged verbally in the
year 1990 in violation of law by respondent. The respondent in its reply as well as statement on
oath as RW1 has maintained that petitioner had not worked from August, 1986 but was engaged in
February 1987 and he had worked intermittently upto August 1987. The testimony of RWI
corresponds with mandays chart Ex. RW1/B which reveals that petitioner had merely worked for
74 days in the year 1987. As such, from oral as well as documentary evidence on record, it cannot
be stated that petitioner had worked for 240 days. Be it stated that for applicability of Section 25-F
of the Act, petitioner was required to prove that he had worked for 240 days continuously in
preceding one year before termination and testimony of petitioner is not substantiated from any
corresponding evidence to this effect. As such, when petitioner had not completed 240 days,
respondent was not required to issue any notice while disengaging him from service which is not
the plea of respondent as it has pleaded that petitioner had abandoned the job.
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12. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from his duty as also reflected in mandays chart Ex.
RWI1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after 1987. No reason
whatsoever has been assigned for such inaction or omission on the part of respondent in not
initiating any departmental proceedings or making correspondence calling upon the petitioner to
join service. This prima facie belies the stand taken by the respondent as abandonment has to be
proved like any other fact in issue. Ld. Dy. D.A. for the State has contended that even if the
respondent has not been able to prove abandonment of job by respondent as required under law yet
petitioner was not absolved from his accountability to prove to have worked for a minimum period
of 240 days in preceding 12 months from termination. In view of the foregoing, it is held that
respondent has not violated Section 25-F of the Act who was not required issue any notice or pay
compensation as contended by petitioner.

13. In so far as violation of provisions of Section 25-G of the Act is concerned, it deals
with procedure for retrenchment to be adopted by employer. In the case in hand, petitioner has
emphasized enough that juniors were retained by respondent whereas petitioner had been
disengaged despite availability of funds and work. In his affidavit petitioner has stated that one
Kusum Sharma had been engaged who was junior to him and was retained in service. To appreciate
the pleas so raised by petitioner, it would be relevant to go through evidence qua period when said
Kusum Sharma had been engaged. Before proceeding further it may not be erroneous to mention
here that petitioner has failed to prove seniority list of workmen of Suliali Sub-Division which was
to proved so as to establish violation of Section 25-G of the Act. Ld. Dy. D.A. for respondent has
placed reliance upon mandays chart of Kusum Sharma d/o Daulat Ram who was working in
Banikhet Sub Division No.l HPPWD Banikhet as reflected in Ex. RW1/G. This document shows
that Kusum Sharma had been engaged in November 1983. Said Kusum Sharma continued to work
till November, 1988 at Dalhousie Division when she had made representation to Engineer-in-Chief,
HPPWD Shimla vide application Ex. RW1/H requesting her transfer from HPPWD Dalhousie to
Suliali HPPWD Sub-Division which was allowed as letter Ex. RW1/E dated 18.1.2000 revealed
that one post of Store Clerk (work charged brought in regular cadre) had been allotted to HPPWD
Nurpur Circle. Said Kusum Sharma was engaged in February 2000 under HPPWD as is evident
from Ex. RWI1/F who continued to work uninterruptedly till January 2009. It is admittedly not the
case of the petitioner that said Kusum Sharma had been disengaged rather she is stated to be still
working under HPPWD Division Nurpur. If said Kusum Sharma had joined in Suliali HPPWD
Division in February, 2000 she cannot be stated to be junior to petitioner as her service had been
placed at the disposal of Executive Engineer HPPWD Nurpur in pursuance to her request allowed
by competent authority who had been initially engaged in November, 1983 whereas petitioner had
been engaged in 1987.

14. Before proceeding further, it would be relevant to go through the evidence concerning
creation of Sub-Division of Jawali and Nurpur in the year 1994. In the case in hand, evidence qua
petitioner revealed that he had been initially engaged in Suliali Sub Division in September, 1987.
This Suliali Sub Division was under Jassur Division out of which Jawali Sub-Division was made in
the year 1990 as is evident from Notification dated 21st July 1994 Ex. RW1/C and Ex. RW1/D on
record. These documents further show that Jassur Sub-Division cease to exist upon creation of
Nurpur and Jawali Sub Division meaning thereby that on creation of Jawali Sub-Division and
Nurpur, Suliali Sub-Division falling under the Nurpur Division got merged in Nurpur Sub-
Division. Said Kusum Sharma is shown to have joined at Suliali Sub-Division which consequently
fell under Nurpur Sub-Division as discussed in foregoing paragraphs. It is evident from evidence
on record that petitioner had been working under Suliali Sub-Division since 1987 as stated above
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but with the bifurcation of Divisions as stated above, it cannot be concluded that petitioner was
disengaged in the month of December 1987 by respondent rather prior to creation of these two new
Sub Divisions i.e. Nurpur and Jawali, petitioner himself was not in job as he had left the job who
did not report for duty. This plea of respondent has although not been accepted by this court for
want of issuance of notice or charge-sheet but it cannot be stated that petitioner had been
disengaged by respondent by a verbal order. In view of foregoing plea of petitioner that Section 25-
G was violated cannot be accepted and for similar reasons plea of petitioner that respondent had
violated Section 25-H of the Act can also not accepted. Accordingly, petitioner has failed to
establish that respondent had violated provisions of Sections 25-F, 25-G and 25-H of the Act. In
view of forgoing discussions, issue no.l is decided in negative holding that termination of service
of petitioner by the respondent in August, 1987 is neither illegal and nor unjustified and since the
petitioner has been lawfully terminated, he would not be entitled for any service benefits. Both
these issues are answered in negative in favour of respondent and against the petitioner.

Issue No. 3 :

15. On the plea non-maintainability of the claim petition under Section 10 of the Industrial
Disputes Act, 1d. Dy. D.A. representing respondent department has contended that present claim
petition is not maintainable as the petitioner had abandoned the job of his own and did not join his
duty despite issuance of muster-roll for the relevant period. From the pleadings of the parties and
evidence on record as discussed in foregoing paras, no inference of claim petition being not
maintainable could be raised instead the same is held to be maintainable. As such, the issue in hand
is decided in favour of the petitioner and against the respondent.

Issue No. 4 :

16. It is settled preposition of law that in case a dispute is referred to for determination, the
Court will have to return a finding on merits and the delay in raising the dispute may be considered
by the Court at the time of granting the final relief, as has been held by our own Hon'ble High
Court in Bhatag Ram's case (2007 LHLJ 903). In Divisional Manager, HPFC & another vs.
Garibu Ram, Latest HLJ 2007 (HP) 1160, the delay of more than 10 years was held to have not
come in the way of the workman whose services were illegally terminated by holding that the
provisions of Limitation Act is not applicable to industrial dispute but however, depending upon
the facts and circumstances of each case, the principle of delay and laches have to be seen and
applied. In Deepa Ram vs. State of H.P. and Ors., 2005 (1) Himachal Law Journal 248, there
was a delay of 12 years. In Ramesh Chand vs. Union of India, CWP No. 812 of 2000, there was
a delay of 9 years. In CWP No. 95 of 2000 titled as Divisional Manager vs. Mohinder Kumar,
there was a delay of 14 years. In Naginder Kumar vs. HPSEB and anr. 2008 (1) SLJ (H.P.) 425,
it has been held by the Hon'ble High Court of H.P. that the Labour Court cannot dismiss the claim
on the ground of delay and laches once the same has been referred by the State Government and the
Labour Court is bound to decide the reference which was made by the State Government and same
is required to be adjudicated upon the merits without touching the aspect of delay and laches. The
Hon'ble Apex Court in the Bombay Gas Co. Ltd. vs. Gopal Bhiva & Ors., AIR 1964 SC 752, has
categorically held that as such of all those employees, who are entitled to take the benefit of Section
33-C (2) may not always be conscious of their rights and it may not be right to put the restriction of
limitation in respect of claim which they may have to make under the provision and in absence of
any provision for limitation, it may not be open to the Court to introduce the limitation on the
ground of fairness and justice. In Ajayab Singh vs. Sirhind Co-operative Marketing-cum-
Processing Society Limited and Another (1999) 6 SCC 82, it has been observed by the Hon'ble
Supreme Court that:
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“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the proceeding
under the ID Act. The relief under the ID Act cannot be denied merely on the ground of
delay. The plea of delay if raised by the employer is required to be proved as a matter of
fact by showing the real prejudice and not as a merely hypothetical defence. No reference to
the Labour Court can be generally questioned on the ground of delay alone”.

17. No material has been placed on record by the respondents to establish that there was
inordinate delay on the part of the petitioner in raising the dispute in the instant case or that any
prejudice had been caused to respondent. Accordingly, the petition as filed by the petitioner cannot
be held to be hit by the vice of delays and laches as alleged by the respondent. Hence, this issue is
decided against the respondent and is answered accordingly.

Relief :

18. As a sequel to my findings on foregoing issues No.l and 2, the instant claim petition
fails and the same is hereby dismissed, leaving the parties to bear their own costs.

19. The reference is answered in the aforesaid terms.

20. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

21. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 23rd day of June, 2018.
K. K. SHARMA,
Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. : 288/2016
Date of Institution : 04-05-2016
Date of Decision : 23-06-2018

Shri Rattan Singh s/o Shri Baldev Singh, r/o Village Hatli, P.O. Suliali, Tehsil Nurpur,
District Kangra (H.P.) ...Petitioner.

Versus

1. The Executive Engineer, Nurpur Division, H.P.P.W.D. Nurpur, Tehsil Nurpur,
District Kangra (H.P.).

2. The Executive Engineer, Jawali Division, H.P.P.W.D. Jawali, District Kangra, H.P.
...Respondents.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947
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For the Petitioner : Sh. S.D. Sharma, Adv.
For the Respondent(s) : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:

"Whether alleged termination of services of Shri Rattan Singh s/o Shri Baldev Singh, r/o
Village Hatli, P.O. Suliali, Tehsil Nurpur, District Kangra, H.P. dring February, 1987 by
(1) the Executive Engineer, H.P.P.W.D. Division Nurpur, District Kangra, H.P. (ii) the
Executive Engineer, H.P.P.W.D. Jawali Division, Jawali, District Kangra, H.P., who has
worked as beldar on daily wages basis and has raised his industrial dispute vide demand
notice dated 24-11-2013 after more than 26 years, allegedly without complying with the
provisions of the Industrial Disputes Act, 1947 is legal and justified? If not, keeping in view
of working period of 14 days in year during February 1987 and delay of more than 26 years
in raising the industrial dispute, what amount of back wages, seniority, past service benefits
and compensation the above ex-worker is entitled to from the above employers/
management?"

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as stipulated in the claim petition reveal that petitioner had been engaged as
beldar on daily wages in the month of September 1985 in Nurpur Division, District Kangra, H.P.
where he continuously worked till October 1987 when he was disengaged by respondent illegally
despite availability of work and funds. It is alleged that HPPWD Division Nurpur, District Kangra,
H.P. was involved in construction of road Bodh Chakki Dhar Aund Haddal and Suliali to Dev
Barari road and various sites adjoining to it but service of petitioner was disengaged orally in
October 1987 in violation of law. It is further alleged that petitioner had been engaged in
construction of roads leading to villages, national highway and had worked to the satisfaction of
respondent and other superiors and there was no complaint against him. It further transpires from
claim petition that after termination of petitioner by the respondent, he had made several verbal
request to respondent by visiting its office as well as Sub-Division who was assured of
reengagement in 3-4 months but did not receive any response from the respondent when petitioner
had written various letters to department for reengagement on daily wage basis but was not
engaged. It is alleged that a resolution on behalf of retrenched workmen were also sent to Assistant
Registrar to the Hon'ble H.P. State Administrative Tribunal, Shimla which was pending and not
decided till date. The grievance of the petitioner further remains that petitioner and similarly
situated workmen who had been engaged on daily wage basis by HPPWD constituted one unit and
procedure for retrenchment which involved applicability of principle of "Last come First go". It is
alleged that in utter disregard to the provisions of Section 25-G of Industrial Disputes Act junior
persons had been retained whereas petitioner had been disengaged more specifically one Smt.
Kusam Sharma w/o Sh. Roshan Lal, Village & P.O. Suliali, Tehsil Nurpur, District Kangra, H.P.
who was retained in pursuance to letter of Engineer-in-Chief vide letter No0.3058/61 dated
18.1.2000. It is claimed that said Kusam Sharma had joined HPPWD Division Nurpur in the year
2000 after disengagement of petitioner in 1990 which clearly  violates Section 25-G of the
Industrial Disputes Act, 1947 (hereinafter called "the Act" for brevity). Accordingly, petitioner
prays for setting aside the order of verbal termination as petitioner had completed 240 days in
preceding one year from date of termination and thus respondent had violated Section 25-F of the
Act. It is alleged that respondent had also not followed the procedure envisaged under Section 25-G
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of the Act after disengaging petitioner junior persons were engaged and at the same time no notice
for reemployment/reengagement was issued calling upon petitioner to join before engaging junior
which violates Section 25-G of the Act. Accordingly, petitioner seeks his reinstatement in service
by respondent with seniority, back wages and all the other consequential benefits.

4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, petition being bad on account of delay and laches. On merits denied
that petitioner had been engaged as beldar in September 1985 in HPPWD Division Nurpur rather
he was disengaged in October 1987. It has been categorically stated that petitioner was engaged as
daily wager in Sub-Division HPPWD Suliali falling under Jassur Division where he worked
intermittently in February 1987 and thereafter left the work and did not approach the respondent/
department. It is alleged that HPPWD Division Jassur was shifted to Jawali Division vide HP
Government Notification No.PBW-(A)-A (I) 17/1994 dated 21st July 1994 and strength and staff
of Jassur Division was shifted to Jawali but area of Suliali Sub-Division was shifted to Nurpur
Division. It has been emphatically denied that petitioner had completed 240 days rather claimed
that petitioner merely worked till February, 1987 who did not complete 240 days in any calendar
year as reflected in mandays chart. It is alleged that since Suliali Sub-Division was shifted to
HPPWD Division Nurpur in 1994. As such, question of termination of service of petitioner in
February, 1987 did not arise. Moreover, petitioner is alleged to be gainfully employed as an
agriculturist. Reiterating his stand, it has been contended that petitioner left the work of beldar in
February 1987. However, denied that any resolution was pending before Assistant Registrar, HP
State Administrative Tribunal for want of knowledge. In so far as Kusam Sharma is concerned, it
has been categorically stated that Kusam Sharma was engaged as helper on daily wage basis by
HPPWD Division Dalhousie in 1983 who worked intermittently till November 1998 when said
Kusam Sharma made representation to Engineer-in-Chief HPPWD Shimla in December, 1999
stipulating therein that she belonged to Suliali village as such permission be granted to work in
HPPWD Division Nurpur and request was considered and allowed and adjusted against the post of
daily waged Store Clerk. As such, said Kusam Sharma even after joining HPPWD Division Nurpur
from Dalhousie Division continued to work with the respondent who was senior to the petitioner
having joined service with the respondent/department in 1986. As such, there can be no violation of
Section 25-H of the Industrial Disputes Act and for similar reasons, it was not required for
respondent to have issued notice calling upon the petitioner for reemployment. It has categorically
stated that no other junior persons has been retained or reemployed by the respondent besides
maintained that only those workmen were regularized who continuously worked and fulfill the
requisite criteria for regularization as per government policy however, denied that petitioner was
terminated by the respondent. Accordingly, claim petition was sought to be dismissed.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. In order to prove his case, petitioner had examined himself as PW1, tendered/proved
his affidavit under Order 18 Rule 4 CPC Ex. PW1/A and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Dinesh Kumar
Dhiman, the then Executive Engineer, B&R Division HPPWD Nurpur, District Kangra, H.P. as
RWI1 tendered/proved his affidavit Ex. RW1/A, copy of mandays chart of petitioner Ex. RW1/B,
copy of Notification dated 21.7.1994 Ex. RWI1/C, copy of office order dated 23.7.1994 Ex.
RW1/D, copy of letter dated 18.1.2000 Ex. RW1/E, copy of mandays chart of Smt. Kusum Ex.
RWI/F and Ex. RWI1/G, copy of letter dated 18.12.1999 Ex. RWI1/H, copy of order dated
29.11.2010 Ex. RW1/I and closed evidence.

7. 1 have heard the 1d. counsel of petitioner and ld. Dy. D.A. representing respondent,
gone through records of the case carefully relevant for disposed of this case.

8. From the contentions raised, following issues were framed on 31.08.2017 for
determination which are as under:—
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1. Whether termination of services of the petitioner by the respondents during February
1987 is/was illegal and unjustified as alleged? ...OPP.

2. Ifissue no.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ...OPP.

3. Whether the claim petition is not maintainable in the present form as alleged? ...OPR.

4.  Whether the claim petition is bad on account of delay and laches on the part of
petitioner as alleged? ...OPR.

Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No. 1 : No

Issue No. 2 : No

Issue No. 3 : No

Issue No. 4: No

Relief : Claim petition is dismissed per operative part of Award.
REASONS FOR FINDINGS

Issues No. 1 and 2 :

10. Both these issues have been taken up together for discussion being interconnected
which can be disposed of simultaneously without repetition of evidence.

11. Stepping into witness box as PW1 petitioner has sworn in affidavit Ex. PW1/A
reiterated his stand as maintained in the claim petition. The Petitioner has specifically stated on
oath that he had completed 240 days having worked from September 1985 to October, 1987 besides
maintained to have remained engaged in construction site of road Bodh Chakki Dhar Aund Haddal
and Suliali to Dev Barari road and that his service had been terminated/disengaged verbally in the
year 1987 in violation of law by respondent. The respondent in its reply as well as statement on
oath as RW1 has maintained that petitioner had not worked from September 1985 but was engaged
in February, 1987 and he had worked intermittently upto February 1987. The testimony of RW1
corresponds with mandays chart Ex. RW1/B which reveals that petitioner had merely worked for
14 days in the year 1987. As such, from oral as well as documentary evidence on record, it cannot
be stated that petitioner had worked for 240 days. Be it stated that for applicability of Section 25-F
of the Act, petitioner was required to prove that he had worked for 240 days continuously in
preceding one year before termination and testimony of petitioner is not substantiated from any
corresponding evidence to this effect. As such, when petitioner had not completed 240 days,
respondent was not required to issue any notice while disengaging him from service which is not
the plea of respondent as it has pleaded that petitioner had abandoned the job.

12. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from his duty as also reflected in mandays chart Ex.
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RWI1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after 1987. No reason
whatsoever has been assigned for such inaction or omission on the part of respondent in not
initiating any departmental proceedings or making correspondence calling upon the petitioner to
join service. This prima facie belies the stand taken by the respondent as abandonment has to be
proved like any other fact in issue. Ld. Dy. D.A. for the State has contended that even if the
respondent has not been able to prove abandonment of job by respondent as required under law yet
petitioner was not absolved from his accountability to prove to have worked for a minimum period
of 240 days in preceding 12 months from termination. In view of the foregoing, it is held that
respondent has not violated Section 25-F of the Act who was not required issue any notice or pay
compensation as contended by petitioner.

13. In so far as violation of provisions of Section 25-G of the Act is concerned, it deals
with procedure for retrenchment to be adopted by employer. In the case in hand, petitioner has
emphasized enough that juniors were retained by respondent whereas petitioner had been
disengaged despite availability of funds and work. In his affidavit petitioner has stated that one
Kusum Sharma had been engaged who was junior to him and was retained in service. To appreciate
the pleas so raised by petitioner, it would be relevant to go through evidence qua period when said
Kusum Sharma had been engaged. Before proceeding further it may not be erroneous to mention
here that petitioner has failed to prove seniority list of workmen of Suliali Sub Division which was
to proved so as to establish violation of Section 25-G of the Act. Ld. Dy. D.A. for respondent has
placed reliance upon mandays chart of Kusum Sharma d/o Daulat Ram who was working in
Banikhet Sub-Division No.1 HPPWD Banikhet as reflected in Ex. RW1/G. This document shows
that Kusum Sharma had been engaged in November 1983. Said Kusum Sharma continued to work
till November, 1988 at Dalhousie Division when she had made representation to Engineer-in-
Chief, HPPWD Shimla vide application Ex. RWI1/H requesting her transfer from HPPWD
Dalhousie to Suliai HPPWD Sub-Division which was allowed as letter Ex. RWI/E dated
18.1.2000 revealed that one post of Store Clerk (work charged brought in regular cadre) had been
allotted to HPPWD Nurpur Circle. Said Kusum Sharma was engaged in February 2000 under
HPPWD as is evident from Ex. RW1/F who continued to work uninterruptedly till January 2009. It
is admittedly not the case of the petitioner that said Kusum Sharma had been disengaged rather she
is stated to be still working under HPPWD Division Nurpur. If said Kusum Sharma had joined in
Suliali HPPWD Division in February 2000 she cannot be stated to be junior to petitioner as her
service had been placed at the disposal of Executive Engineer HPPWD Nurpur in pursuance to her
request allowed by competent authority who had been initially engaged in November 1983 whereas
petitioner had been engaged in 1987.

14. Before proceeding further, it would be relevant to go through the evidence
concerning creation of Sub-Division of Jawali and Nurpur in the year 1994. In the case in hand,
evidence qua petitioner revealed that he had been initially engaged in Suliali Sub-Division in
September, 1987. This Suliali Sub-Division was under Jassur Division out of which Jawali Sub
Division was made in the year 1990 as is evident from Notification dated 21st July 1994 Ex.
RW1/C and Ex. RW1/D on record. These documents further show that Jassur Sub-Division cease
to exist upon creation of Nurpur and Jawali Sub Division meaning thereby that on creation of
Jawali Sub Division and Nurpur, Suliali Sub-Division falling under the Nurpur Division got
merged in Nurpur Sub-Division. Said Kusum Sharma is shown to have joined at Suliali Sub
Division which consequently fell under Nurpur Sub Division as discussed in foregoing paragraphs.
It is evident from evidence on record that petitioner had been working under Suliali Sub Division
since 1987 as stated above but with the bifurcation of Divisions as stated above, it cannot be
concluded that petitioner was disengaged in the month of February, 1987 by respondent rather prior
to creation of these two new Sub Divisions i.e. Nurpur and Jawali, petitioner himself was not in job
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as he had left the job who did not report for duty. This plea of respondent has although not been
accepted by this court for want of issuance of notice or charge-sheet but it cannot be stated that
petitioner had been disengaged by respondent by a verbal order. In view of foregoing plea of
petitioner that Section 25-G was violated cannot be accepted and for similar reasons plea of
petitioner that respondent had violated Section 25-H of the Act can also not accepted. Accordingly,
petitioner has failed to establish that respondent had violated provisions of Sections 25-F, 25-G and
25-H of the Act. In view of forgoing discussions, issue No. 1 is decided in negative holding that
termination of service of petitioner by the respondent in February 1987 is neither illegal and nor
unjustified and since the petitioner has been lawfully terminated, he would not be entitled for any
service benefits. Both these issues are answered in negative in favour of respondent and against the
petitioner.

Issue No. 3 :

15. On the plea non-maintainability of the claim petition under Section 10 of the Industrial
Disputes Act, 1d. Dy. D.A. representing respondent department has contended that present claim
petition is not maintainable as the petitioner had abandoned the job of his own and did not join his
duty despite issuance of muster-roll for the relevant period. From the pleadings of the parties and
evidence on record as discussed in foregoing paras, no inference of claim petition being not
maintainable could be raised instead the same is held to be maintainable. As such, the issue in hand
is decided in favour of the petitioner and against the respondent.

Issue No. 4 :

16. It is settled preposition of law that in case a dispute is referred to for determination, the
Court will have to return a finding on merits and the delay in raising the dispute may be considered
by the Court at the time of granting the final relief, as has been held by our own Hon'ble High
Court in Bhatag Ram's case (2007 LHLJ 903). In Divisional Manager, HPFC & another vs.
Garibu Ram, Latest HLJ 2007 (HP) 1160, the delay of more than 10 years was held to have not
come in the way of the workman whose services were illegally terminated by holding that the
provisions of Limitation Act is not applicable to industrial dispute but however, depending upon
the facts and circumstances of each case, the principle of delay and laches have to be seen and
applied. In Deepa Ram vs. State of H.P. and Ors., 2005 (1) Himachal Law Journal 248, there
was a delay of 12 years. In Ramesh Chand vs. Union of India, CWP No. 812 of 2000, there was
a delay of 9 years. In CWP No. 95 of 2000 titled as Divisional Manager vs. Mohinder Kumar,
there was a delay of 14 years. In Naginder Kumar vs. HPSEB and anr., 2008 (1) SLJ (H.P.)
425, it has been held by the Hon'ble High Court of H.P. that the Labour Court cannot dismiss the
claim on the ground of delay and laches once the same has been referred by the State Government
and the Labour Court is bound to decide the reference which was made by the State Government
and same is required to be adjudicated upon the merits without touching the aspect of delay and
laches. The Hon'ble Apex Court in the Bombay Gas Co. Ltd. vs. Gopal Bhiva & Ors., AIR 1964
SC 752, has categorically held that as such of all those employees, who are entitled to take the
benefit of Section 33-C (2) may not always be conscious of their rights and it may not be right to
put the restriction of limitation in respect of claim which they may have to make under the
provision and in absence of any provision for limitation, it may not be open to the Court to
introduce the limitation on the ground of fairness and justice. In Ajayab Singh vs. Sirhind Co-
operative Marketing-cum-Processing Society Limited and Another (1999) 6 SCC 82, it has
been observed by the Hon'ble Supreme Court that:

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the proceeding
under the ID Act. The relief under the ID Act cannot be denied merely on the ground of
delay. The plea of delay if raised by the employer is required to be proved as a matter of
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fact by showing the real prejudice and not as a merely hypothetical defence. No reference to
the Labour Court can be generally questioned on the ground of delay alone”.

17. No material has been placed on record by the respondents to establish that there was
inordinate delay on the part of the petitioner in raising the dispute in the instant case or that any
prejudice had been caused to respondent. Accordingly, the petition as filed by the petitioner cannot
be held to be hit by the vice of delays and laches as alleged by the respondent. Hence, this issue is
decided against the respondent and is answered accordingly.

Relief :

18. As a sequel to my findings on foregoing issues No.l and 2, the instant claim petition
fails and the same is hereby dismissed, leaving the parties to bear their own costs.

19. The reference is answered in the aforesaid terms.

20. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

21. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 23rd day of June, 2018.
K .K. SHARMA,
Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.
Ref. No. :412/2016
Date of Institution : 27-06-2016
Date of Decision : 23-06-2018

Shri Yash Pal s/o Shri Ranjit Singh, r/o Village Hatli, P.O. Suliali, Tehsil Nurpur, District
Kangra (H.P.) ...Petitioner.

Versus
1. The Executive Engineer, H.P.P.W.D. Nurpur, Tehsil Nurpur, District Kangra (H.P.)
2. The Executive Engineer, H.P.P.W.D. Jawali Division, Jawali, District Kangra (H.P.)

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.D. Sharma, Adv.

For the Respondent(s) : Sh. Sanjeev Singh Rana, Dy. D.A.
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AWARD

The reference given below has been received from the appropriate Government for
adjudication:

"Whether alleged termination of the services of Shri Yash Pal s/o Shri Ranjit Singh, r/o
Village Hatli, P.O. Suliali, Tehsil Nupur, District Kangra, H.P. during September 1987 by
(1) the Executive Engineer, Nurpur Division, H.P.P.W.D. Nurpur, District Kangra, H.P. (ii)
the Executive Engineer, Jawali Division, H.P.P.W.D. Jawali, District Kangra, H.P., without
complying with the provisions of the Industrial Disputes Act, 1947, as alleged by workman,
is legal and justified; whereas he has raised the industrial dispute vide demand notice dated
15-12-2011 after lapse of more than 24 years. If not, keeping in view delay of more than 24
years in raising the industrial dispute, what amount of back wages, seniority, past service
benefits and compensation the above ex-worker is entitled to from the above employers?"

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as stipulated in the claim petition reveal that petitioner had been engaged as
beldar on daily wages in the month of August 1985 in Suliali Sub-Division HPPWD falling under
HPPWD Division Nurpur, District Kangra, H.P. where he continuously worked till September,
1987 when he was disengaged by respondent illegally despite availability of work and funds. It is
alleged that HPPWD Division Nurpur, District Kangra, H.P. was involved in construction of road
Bodh Chakki Dhar Aund Haddal and Suliali to Dev Barari road and various sites adjoining to it but
service of petitioner was disengaged orally in September 1988 in violation of law. It is further
alleged that petitioner had been engaged in construction of roads leading to villages, national
highway and had worked to the satisfaction of respondent and other superiors and there was no
complaint against him. It further transpires from claim petition that after termination of petitioner
by the respondent, he had made several verbal request to respondent by visiting its office as well as
office at Sub-Division Suliali who was assured of reengagement in 3-4 months but did not receive
any response from the respondent when petitioner had written various letters to department for
reengagement on daily wage basis but was not engaged. It is alleged that a resolution on behalf of
retrenched workmen were also sent to Assistant Registrar to the Hon'ble H.P. State Administrative
Tribunal, Shimla which was pending and not decided till date. The grievance of the petitioner
further remains that petitioner and similarly situated workmen who had been engaged on daily
wage basis by HPPWD constituted one unit and procedure for retrenchment which involved
applicability of principle of "Last come First go". It is alleged that in utter disregard to the
provisions of Section 25-G of Industrial Disputes Act junior persons had been retained whereas
petitioner had been disengaged more specifically one Smt. Kusam Sharma w/o Sh. Roshan Lal,
Village & P.O. Suliali, Tehsil Nurpur, District Kangra, H.P. who was retained in pursuance to letter
of Engineer-in-Chief vide letter No.3058/61 dated 18.1.2000. It is claimed that said Kusam Sharma
had joined HPPWD Division Nurpur in the year 2000 after disengagement of petitioner in 1987
which clearly violates Section 25-G of the Industrial Disputes Act, 1947 (hereinafter called "the
Act" for brevity). Accordingly, petitioner prays for setting aside the order of verbal termination as
petitioner had completed 240 days in preceding one year from date of termination and thus
respondent had violated Section 25-F of the Act. It is alleged that respondent had also not followed
the procedure envisaged under Section 25-G of the Act after disengaging petitioner junior persons
were engaged and at the same time no notice for reemployment/reengagement was issued calling
upon petitioner to join before engaging junior which violates Section 25-G of the Act. Accordingly,
petitioner seeks his reinstatement in service by respondent with seniority, back wages and all the
other consequential benefits.
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4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability and petition being bad on account of delay and laches. On merits
denied that petitioner had been engaged as beldar in August, 1985 in HPPWD Division Nurpur and
was disengaged in September, 1987. It is alleged that HPPWD Division Jassur was shifted to
Jawali Division vide H.P. Government Notification No. PBW-(A)-A (I) 17/1994 dated 21st July,
1994 and strength and staff of Jassur Division was shifted to Jawali but area of Suliali Sub-Division
was shifted to Nurpur Division. It has been emphatically denied that petitioner was ever engaged by
the respondent and the question of completion of 240 days did not arise. It is alleged that since
Suliali Sub-Division was shifted to HPPWD Division Nurpur in 1994. As such, question of
termination of service of petitioner in September 1987 did not arise. Moreover, petitioner has
alleged to gainfully employed as an agriculturist. However, denied that any resolution was pending
before Assistant Registrar, H.P. State Administrative Tribunal for want of knowledge. It is further
stated that petitioner was never engaged by the respondent and violation of any provisions of the
Industrial Disputes Act does not arise. Accordingly, claim petition was sought to be dismissed.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. In order to prove his case, petitioner had examined himself as PW1, tendered/proved
his affidavit under Order 18 Rule 4 CPC Ex. PW1/A and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Dinesh Kumar
Dhiman, the then Executive Engineer, B&R Division HPPWD Nurpur, District Kangra, H.P. as
RWI tendered/proved his affidavit Ex. RW1/A, copy of notification dated 21.7.1994 Ex. RW1/B,
copy of office order dated 23.7.1994 Ex. RW1/C, copy of order dated 29.11.2010 Ex. RW1/D,
copy of letter dated 18.12.1999 Ex. RWI1/E, copy of letter dated 18.1.2000 Ex. RW1/F and closed
evidence.

7. 1 have heard the ld. Counsel of petitioner and 1d. Dy. D.A. representing respondent,
gone through records of the case carefully relevant for disposed of this case.

8. From the contentions raised, following issues were framed on 31.08.2017 for
determination which are as under :—

1.  Whether termination of services of the petitioner by the respondents during September,
1987 is/was illegal and unjustified as alleged? ...OPP.

2. Ifissue No. | is proved in affirmative, to what service benefits the petitioner is entitled
to? ...OPP.

3. Whether the claim petition is not maintainable in the present form as alleged? ..OPR.

4.  Whether the claim petition is bad on the ground of delay and laches as alleged?
...OPR.

Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—
Issue No. 1: No
Issue No. 2 : No

Issue No. 3 : Yes
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Issue No. 4 : No
Relief : Claim petition is dismissed per operative part of Award.
REASONS FOR FINDINGS

Issues No. 1 and 2 :

10. Both these issues have been taken up together for discussion being interconnected
which can be disposed of simultaneously without repetition of evidence.

11. At the outset, it is apt to mention here that petitioner had neither proved mandays chart
nor produced seniority list in absence of which it would be unsafe to hold that respondent had
violated Sections 25-F, 25-G and 25-H of the Industrial Disputes Act. Be it stated here that there is
only oral evidence on record adduced by the parties in support of their respective contentions and
that there is no documentary evidence led by either parties to claim petition. Stepping into witness
box as PW1 petitioner has sworn in affidavit Ex. PW1/A reiterated his stand as maintained in the
claim petition. Be it stated that petitioner has specifically alleged that he had completed 240 days
having worked from August, 1985 to September 1987. He has also stated to have remained
engaged in construction site of road Bodh Chakki Dhar Aund Haddal and Suliali to Dev Barari
besides maintained that his service had been terminated/disengaged verbally in the year 1987 by
respondent despite availability of work and funds. The respondent in its reply as well as statement
on oath as RW1 has maintained that petitioner had not at all worked with the respondent. As such,
from evidence on record, it cannot be stated that petitioner had worked for 240 days. For the
applicability of Section 25-F of the Act, petitioner was required to prove that he had worked for
240 days and his testimony was required to be substantiated from evidence on record. As such,
when petitioner has not proved to have factually worked with respondent question of completing
240 days did not arise and thus respondent was not required to issue any notice while disengaging
him from service.

12. In so far as violation of provisions of Section 25-G of the Act is concerned, it deals
with procedure for retrenchment to be adopted by employer. In the case in hand petitioner has
emphasized enough that juniors were retained whereas petitioner had been disengaged. In his
affidavit Ex. PW1/A petitioner has stated that one Kusum Sharma had been engaged who was
junior to him and was retained in service. To appreciate the pleas so raised by petitioner, it would
be relevant to go through evidence qua period when said Kusum Sharma had been engaged. Ld.
Dy. D.A. for respondent has contended that Kusum Sharma d/o Daulat Ram who was working in
Banikhet Sub-Division No.1 HPPWD Banikhet as reflected in affidavit of RW1. Be it stated that
Kusum Sharma had been engaged in November 1983 by HPPWD Banikhet Divsion. Said Kusum
Sharma continued to work till November, 1988 at Dalhousie Division when she had made
representation to Engineer-in-Chief, HPPWD Shimla vide petitioner's application requesting
her transfer from HPPWD Dalhousie to Suliali HPPWD Sub-Division which was allowed in her
favour on 18.1.2000 RW1 further stated that one post of Store Clerk (work charged brought in
regular cadre) had been allotted to Circle at HPPWD Nurpur. Said Kusum Sharma was engaged in
February 2000 as is evident from Ex. RW1/A affidavit of Inder Singh Uttam, Executive Engineer,
HPPWD, B&R Division Nurpur and she continued to work uninterruptedly till January 2009. It is
admittedly not the case of the petitioner that said Kusum Sharma had been disengaged at any point
of time rather she is stated to be still working under HPPWD Division Nurpur. If said Kusum
Sharma had joined in Suliali HPPWD Division in February 2000 she cannot be stated to be junior
the petitioner as her service had been placed at the disposal of Executive Engineer, HPPWD Nurpur
in pursuance to her request allowed by competent authority and that she had been initially engaged
in November 1983 and transferred to Suliali Sub-Division as has been admitted by RW1 in cross-
examination.
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13. Before proceeding further, it would be relevant to go through the evidence concerning
creation of Sub-Division at Jwali and Nurpur in the year 1994. In the case in hand evidence qua
petitioner revealed that he had been engaged in Suliali Sub-Division in August, 1985 wherefrom he
was allegedly terminated in the same year. This suliali Sub Division was under Jassur Division out
of which Jawali Sub-Division was made in the year 1999 as per Notification dated 21st July 1994
as shown in affidavit Ex. RW1/A on record. RW1 further stated that Jassur Division cease to exist
consequent upon creation of Nurpur and Jawali Sub-Division meaning thereby that on creation of
Jawali Sub-Division and Nurpur, Suliali Sub-Division had fallen under the Nurpur Division. Said
Kusum Sharma is shown to have joined at Suliali Sub Division on transfer as deposed by RW1
which consequently fell under Nurpur. It is evident from evidence on record that petitioner had
been working under Suliali Sub-Division but with the bifurcation of Divisions, it cannot be
concluded that petitioner was disengaged in the month of September 1988 by respondent rather
prior to creation of these two new Divisions i.e. Nurpur and Jawali, petitioner himself was not in
job as he had left the job who did not report for duty. This plea of respondent has although not been
accepted but it cannot be also stated that petitioner had been disengaged by respondent by a verbal
order as claimed by petitioner. Similarly, no written representation was made to respondent as
alleged in claim petition has been brought in evidence. In view of foregoing plea of petitioner that
Section 25-G was violated cannot be accepted moreso when there is no iota of evidence qua
engagement of petitioner by respondent even for a single day and for similar reasons, plea of
petitioner that respondent had violated Section 25-H of the Act can also not be accepted.
Accordingly, petitioner has failed to establish that respondent had violated provisions of Sections
25-F, 25-G and 25-H of the Act. In view of forgoing discussions, Issue No. 1 is decided in negative
holding that termination of service of petitioner by the respondent in September 1987 is neither
illegal and nor unjustified and since the petitioner has been lawfully terminated, he would not be
entitled for any service benefits. Both these issues are answered in negative in favour of respondent
and against the petitioner.

Issue No. 3 :

14. Since the petitioner has failed to prove that he ever worked with the respondent as
beldar and thus there existed no relationship of employer and workman and therefore respondent
cannot be stated to have violated provisions of Sections 25-F, 25-G and 25-H of the Industrial
Disputes Act and on this score petition is held to be not maintainable. Issue in question is answered
in negative in favour of respondent and against petitioner.

Issue No. 4 :

15. Tt is settled preposition of law that in case a dispute is referred to for determination, the
Court will have to return a finding on merits and the delay in raising the dispute may be considered
by the Court at the time of granting the final relief, as has been held by our own Hon'ble High
Court in Bhatag Ram's case (2007 LHLJ 903). In Divisional Manager, HPFC & another vs.
Garibu Ram, Latest HLJ 2007 (HP) 1160, the delay of more than 10 years was held to have not
come in the way of the workman whose services were illegally terminated by holding that the
provisions of Limitation Act is not applicable to industrial dispute but however, depending upon
the facts and circumstances of each case, the principle of delay and laches have to be seen and
applied. In Deepa Ram vs. State of H.P. and Ors., 2005 (1) Himachal Law Journal 248, there
was a delay of 12 years. In Ramesh Chand vs. Union of India, CWP No. 812 of 2000, there was
a delay of 9 years. In CWP No. 95 of 2000 titled as Divisional Manager vs. Mohinder Kumar,
there was a delay of 14 years. In Naginder Kumar vs. HPSEB and anr. 2008 (1) SLJ (H.P.) 425,
it has been held by the Hon'ble High Court of H.P. that the Labour Court cannot dismiss the claim
on the ground of delay and laches once the same has been referred by the State Government and the
Labour Court is bound to decide the reference which was made by the State Government and same
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is required to be adjudicated upon the merits without touching the aspect of delay and laches. The
Hon'ble Apex Court in the Bombay Gas Co. Ltd. vs. Gopal Bhiva & Ors, AIR 1964 SC 752, has
categorically held that as such of all those employees, who are entitled to take the benefit of Section
33-C (2) may not always be conscious of their rights and it may not be right to put the restriction of
limitation in respect of claim which they may have to make under the provision and in absence of
any provision for limitation, it may not be open to the Court to introduce the limitation on the
ground of fairness and justice. In Ajayab Singh vs. Sirhind Co-operative Marketing-cum-
Processing Society Limited and Another (1999) 6 SCC 82, it has been observed by the Hon'ble
Supreme Court that:

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the proceeding
under the ID Act. The relief under the ID Act cannot be denied merely on the ground of
delay. The plea of delay if raised by the employer is required to be proved as a matter of
fact by showing the real prejudice and not as a merely hypothetical defence. No reference to
the Labour Court can be generally questioned on the ground of delay alone”.

16. No material has been placed on record by the respondents to establish that there was
inordinate delay on the part of the petitioner in raising the dispute in the instant case or that any
prejudice had been caused to respondent. Accordingly, the petition as filed by the petitioner cannot
be held to be hit by the vice of delays and laches as alleged by the respondent. Hence, this issue is
decided against the respondent and is answered accordingly.

Relief :

17. As a sequel to my findings on foregoing issues No. 1 and 2, the instant claim petition
fails and the same is hereby dismissed, leaving the parties to bear their own costs.

18. The reference is answered in the aforesaid terms.

19. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

20. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 23rd day of June, 2018.
K .K. SHARMA,
Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA H.P.

Ref. No. :403/2016
Date of Institution :27-06-2016

Date of Decision  : 23-06-2018
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Shri Ramesh Chand s/o Shri Khushia Ram, r/o VPO Suliali, Tehsil Nurpur, District Kangra
(H.P.) ...Petitioner.

Versus
1. The Executive Engineer, H.P.P.W.D. Nurpur, Tehsil Nurpur, District Kangra, H.P.

2. The Executive Engineer, H.P.P.W.D. Jawali Division, Jawali, District Kangra, H.P.
...Respondents.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.D. Sharma, Adv.
For the Respondent(s) : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:

“Whether alleged termination of services of Shri Ramesh Chand s/o Shri Khushia Ram, r/o
V.P.O. Suliali, Tehsil Nurpur, District Kangra, H.P. during 1988 by (i) the Executive
Engineer, H.P.P.W.D. Nurpur Division, District Kangra, H.P. (ii) the Executive Engineer,
H.P.P.W.D. Jawali Division District Kangra, H.P., without complying with the provisions
of the Industrial Disputes Act, 1947 as alleged by the workman, is legal and justified;
whereas he has raised the dispute vide demand notice dated 24/11/2013 after lapse of 25
years. If not, keeping in view delay of more than 25 years in raising industrial dispute, what
amount of back wages, seniority, past service benefits and compensation the above ex-
worker is entitled to from the above employers/management?”

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as stipulated in the claim petition reveal that petitioner had been engaged as
beldar on daily wages in the month of August 1986 in Suliali Sub-Division HPPWD falling under
HPPWD Division Nurpur, District Kangra, H.P. where he continuously worked till September 1988
when he was disengaged by respondent illegally despite availability of work and funds. It is alleged
that HPPWD Division Nurpur, District Kangra, H.P. was involved in construction of road Bodh
Chakki Dhar Aund Haddal and Suliali to Dev Barari road and various sites adjoining to it but
service of petitioner was disengaged orally in September 1988 in violation of law. It is further
alleged that petitioner had been engaged in construction of roads leading to villages, national
highway and had worked to the satisfaction of respondent and other superiors and there was no
complaint against him. It further transpires from claim petition that after termination of petitioner
by the respondent, he had made several verbal request to respondent by visiting its office as well as
office at Sub-Division Suliali who was assured of reengagement in 3-4 months but did not receive
any response from the respondent when petitioner had written various letters to department for
reengagement on daily wage basis but was not engaged. It is alleged that a resolution on behalf of
retrenched workmen were also sent to Assistant Registrar to the Hon'ble H.P. State Administrative
Tribunal, Shimla which was pending and not decided till date. The grievance of the petitioner
further remains that petitioner and similarly situated workmen who had been engaged on daily
wage basis by HPPWD constituted one unit and procedure for retrenchment which involved
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applicability of principle of "Last come First go". It is alleged that in utter disregard to the
provisions of Section 25-G of Industrial Disputes Act junior persons had been retained whereas
petitioner had been disengaged more specifically one Smt. Kusum Sharma w/o Sh. Roshan Lal,
Village & P.O. Suliali, Tehsil Nurpur, District Kangra, H.P. who was retained in pursuance to letter
of Engineer-in-Chief vide letter No. 3058/61 dated 18.1.2000. It is claimed that said Kusam Sharma
had joined HPPWD Division Nurpur in the year 2000 after disengagement of petitioner in 1988
which clearly violates Section 25-G of the Industrial Disputes Act, 1947 (hereinafter called "the
Act" for brevity). Accordingly, petitioner prays for setting aside the order of verbal termination as
petitioner had completed 240 days in preceding one year from date of termination and thus
respondent had violated Section 25-F of the Act. It is alleged that respondent had also not followed
the procedure envisaged under Section 25-G of the Act after disengaging petitioner junior persons
were engaged and at the same time no notice for reemployment/reengagement was issued calling
upon petitioner to join before engaging junior which violates Section 25-G of the Act. Accordingly,
petitioner seeks his reinstatement in service by respondent with seniority, back wages and all the
other consequential benefits.

4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability and petition being bad on account of delay and laches. On merits
denied that petitioner had been engaged as beldar in August 1986 in HPPWD Division Nurpur and
was disengaged in September 1988. It is alleged that HPPWD Division Jassur was shifted to Jawali
Division vide H.P. Government Notification No. PBW-(A)-A (I) 17/1994 dated 21st July, 1994 and
strength and staff of Jassur Division was shifted to Jawali but area of Suliali Sub-Division was
shifted to Nurpur Division. It has been emphatically denied that petitioner was ever engaged by the
respondent and the question of completion of 240 days did not arise. It is alleged that since Suliali
Sub-Division was shifted to HPPWD Division Nurpur in 1994. As such, question of termination of
service of petitioner in September 1988 did not arise. Moreover, petitioner has alleged to gainfully
employed as an agriculturist. However, denied that any resolution was pending before Assistant
Registrar, H.P. State Administrative Tribunal for want of knowledge. It is further stated that
petitioner was never engaged by the respondent and violation of any provisions of the Industrial
Disputes Act does not arise. Accordingly, claim petition was sought to be dismissed.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. In order to prove his case, petitioner had examined himself as PW1, tendered/proved
his affidavit under Order 18 Rule 4 CPC Ex. PW1/A and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Dinesh Kumar
Dhiman, the then Executive Engineer, B&R Division HPPWD Nurpur, District Kangra, H.P. as
RWI1 tendered/proved his affidavit Ex. RW1/A, copy of notification dated 21.7.1994 Ex. RW1/B,
copy of office order dated 23.7.1994 Ex. RW1/C, copy of order dated 29.11.2010 Ex. RW1/D,
copy of letter dated 18.12.1999 Ex. RW1/E, copy of letter dated 18.1.2000 Ex. RW1/F and closed
evidence.

7. I have heard the 1d. Counsel of petitioner and Id. Dy. D.A. representing respondent,
gone through records of the case carefully relevant for disposed of this case.

8. From the contentions raised, following issues were framed on 31.08.2017 for
determination which are as under:—

1.  Whether termination of services of the petitioner by the respondents during year 1988
is/was illegal and unjustified as alleged? ...OPP.

2. Ifissue No.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ...OPP.
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3. Whether the claim petition is not maintainable in the present form as alleged? ...OPR.

4.  Whether the claim petition is bad on the ground of delay and laches as alleged?
...OPR.

Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No. 1 : No

Issue No. 2 : No

Issue No. 3: Yes

Issue No. 4 : No

Relief : Claim petition is dismissed per operative part of Award.
REASONS FOR FINDINGS

Issues No. 1 and 2 :

10. Both these issues have been taken up together for discussion being interconnected
which can be disposed of simultaneously without repetition of evidence.

11. At the outset, it is apt to mention here that petitioner had neither proved mandays chart
nor produced seniority list in absence of which it would be unsafe to hold that respondent had
violated Sections 25-F, 25-G and 25-H of the Industrial Disputes Act. Be it stated here that there is
only oral evidence on record adduced by the parties in support of their respective contentions and
that there is no documentary evidence led by either parties to claim petition. Stepping into witness
box as PW1 petitioner has sworn in affidavit Ex. PW1/A reiterated his stand as maintained in the
claim petition. Be it stated that petitioner has specifically alleged that he had completed 240 days
having worked from August 1986 to September, 1988. He has also stated to have remained
engaged in construction site of road Bodh Chakki Dhar Aund Haddal and Suliali to Dev Barari
besides maintained that his service had been terminated/disengaged verbally in the year 1988 by
respondent despite availability of work and funds. The respondent in its reply as well as statement
on oath as RW1 has maintained that petitioner had not at all worked with the respondent. As such,
from evidence on record, it cannot be stated that petitioner had worked for 240 days. For the
applicability of Section 25-F of the Act, petitioner was required to prove that he had worked for
240 days and his testimony was required to be substantiated from evidence on record. As such,
when petitioner has not proved to have factually worked with respondent question of completing
240 days did not arise and thus respondent was not required to issue any notice while disengaging
him from service.

12. In so far as violation of provisions of Section 25-G of the Act is concerned, it deals
with procedure for retrenchment to be adopted by employer. In the case in hand petitioner has
emphasized enough that juniors were retained whereas petitioner had been disengaged. In his
affidavit Ex. PW1/A petitioner has stated that one Kusum Sharma had been engaged who was
junior to him and was retained in service. To appreciate the pleas so raised by petitioner, it would
be relevant to go through evidence qua period when said Kusum Sharma had been engaged. Ld.
Dy. D.A. for respondent has contended that Kusum Sharma d/o Daulat Ram who was working in
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Banikhet Sub-Division No.1 HPPWD Banikhet as reflected in affidavit of RW1. Be it stated that
Kusum Sharma had been engaged in November 1983 by HPPWD Banikhet Divsion. Said Kusum
Sharma continued to work till November, 1988 at Dalhousie Division when she had made
representation to Engineer-in-Chief, HPPWD Shimla vide petitioner's application requesting her
transfer from HPPWD Dalhousie to Suliali HPPWD Sub-Division which was allowed in her favour
on 18.1.2000 RW1 further stated that one post of Store Clerk (work charged brought in regular
cadre) had been allotted to Circle at HPPWD Nurpur. Said Kusum Sharma was engaged in
February 2000 as is evident from Ex. RW1/A affidavit of Inder Singh Uttam, Executive Engineer,
HPPWD, B&R Division Nurpur and she continued to work uninterruptedly till January 2009. It is
admittedly not the case of the petitioner that said Kusum Sharma had been disengaged at any point
of time rather she is stated to be still working under HPPWD Division Nurpur. If said Kusum
Sharma had joined in Suliali HPPWD Division in February, 2000 she cannot be stated to be junior
the petitioner as her service had been placed at the disposal of Executive Engineer, HPPWD Nurpur
in pursuance to her request allowed by competent authority and that she had been initially engaged
in November 1983 and transferred to Suliali Sub Division as has been admitted by RW1 in cross-
examination.

13. Before proceeding further, it would be relevant to go through the evidence concerning
creation of Sub-Division at Jawali and Nurpur in the year 1994. In the case in hand evidence qua
petitioner revealed that he had been engaged in Suliali Sub-Division in August, 1986 wherefrom he
was allegedly terminated in the same year. This suliali Sub Division was under Jassur Division out
of which Jawali Sub-Division was made in the year 1999 as per Notification dated 21st July 1994
as shown in affidavit Ex. RW1/A on record. RW1 further stated that Jassur Division cease to exist
consequent upon creation of Nurpur and Jawali Sub-Division meaning thereby that on creation of
Jawali Sub-Division and Nurpur, Suliali Sub Division had fallen under the Nurpur Division. Said
Kusum Sharma is shown to have joined at Suliali Sub Division on transfer as deposed by RW1
which consequently fell under Nurpur. It is evident from evidence on record that petitioner had
been working under Suliali Sub Division but with the bifurcation of Divisions, it cannot be
concluded that petitioner was disengaged in the month of September, 1988 by respondent rather
prior to creation of these two new Divisions i.e. Nurpur and Jawali, petitioner himself was not in
job as he had left the job who did not report for duty. This plea of respondent has although not been
accepted but it cannot be also stated that petitioner had been disengaged by respondent by a verbal
order as claimed by petitioner. Similarly, no written representation was made to respondent as
alleged in claim petition has been brought in evidence. In view of foregoing plea of petitioner that
Section 25-G was violated cannot be accepted moreso when there is no iota of evidence qua
engagement of petitioner by respondent even for a single day and for similar reasons, plea of
petitioner that respondent had violated Section 25-H of the Act can also not be accepted.
Accordingly, petitioner has failed to establish that respondent had violated provisions of Sections
25-F, 25-G and 25-H of the Act. In view of forgoing discussions, issue No.1 is decided in negative
holding that termination of service of petitioner by the respondent in September, 1988 is neither
illegal and nor unjustified and since the petitioner has been lawfully terminated, he would not be
entitled for any service benefits. Both these issues are answered in negative in favour of respondent
and against the petitioner.

Issue No. 3:

14. Since the petitioner has failed to prove that he ever worked with the respondent as
beldar and thus there existed no relationship of employer and workman and therefore respondent
cannot be stated to have violated provisions of Sections 25-F, 25-G and 25-H of the Industrial
Disputes Act and on this score petition is held to be not maintainable. Issue in question is answered
in negative in favour of respondent and against petitioner.
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Issue No. 4 :

15. Tt is settled preposition of law that in case a dispute is referred to for determination,
the Court will have to return a finding on merits and the delay in raising the dispute may be
considered by the Court at the time of granting the final relief, as has been held by our own Hon'ble
High Court in Bhatag Ram's case (2007 LHLJ 903). In Divisional Manager, HPFC & another
vs. Garibu Ram, Latest HLJ 2007 (HP) 1160, the delay of more than 10 years was held to have
not come in the way of the workman whose services were illegally terminated by holding that the
provisions of Limitation Act is not applicable to industrial dispute but however, depending upon
the facts and circumstances of each case, the principle of delay and laches have to be seen and
applied. In Deepa Ram vs. State of H.P. and Ors., 2005 (1) Himachal Law Journal 248, there
was a delay of 12 years. In Ramesh Chand vs. Union of India, CWP No. 812 of 2000, there was
a delay of 9 years. In CWP No. 95 of 2000 titled as Divisional Manager vs. Mohinder Kumar,
there was a delay of 14 years. In Naginder Kumar vs. HPSEB and anr. 2008 (1) SLJ (H.P.) 425,
it has been held by the Hon'ble High Court of H.P. that the Labour Court cannot dismiss the claim
on the ground of delay and laches once the same has been referred by the State Government and
the Labour Court is bound to decide the reference which was made by the State Government and
same is required to be adjudicated upon the merits without touching the aspect of delay and laches.
The Hon’ble Apex Court in the Bombay Gas Co. Ltd. vs. Gopal Bhiva & Ors., AIR 1964 SC
752, has categorically held that as such of all those employees, who are entitled to take the benefit
of Section 33-C (2) may not always be conscious of their rights and it may not be right to put the
restriction of limitation in respect of claim which they may have to make under the provision and in
absence of any provision for limitation, it may not be open to the Court to introduce the limitation
on the ground of fairness and justice. In Ajayab Singh vs. Sirhind Co-operative Marketing-cum-
Processing Society Limited and Another (1999) 6 SCC 82, it has been observed by the Hon’ble
Supreme Court that:

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the proceeding
under the ID Act. The relief under the ID Act cannot be denied merely on the ground of
delay. The plea of delay if raised by the employer is required to be proved as a matter of
fact by showing the real prejudice and not as a merely hypothetical defence. No reference to
the Labour Court can be generally questioned on the ground of delay alone”.

16. No material has been placed on record by the respondents to establish that there was
inordinate delay on the part of the petitioner in raising the dispute in the instant case or that any
prejudice had been caused to respondent. Accordingly, the petition as filed by the petitioner cannot
be held to be hit by the vice of delays and laches as alleged by the respondent. Hence, this issue is
decided against the respondent and is answered accordingly.

Relief :

17. As a sequel to my findings on foregoing issues No.l and 2, the instant claim petition
fails and the same is hereby dismissed, leaving the parties to bear their own costs.

18. The reference is answered in the aforesaid terms.

19. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

20. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 23rd day of June, 2018.

K. K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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IN THE COURT OF SHRI K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.

Ref. No. 1 406/2016
Date of Institution : 27-06-2016
Date of Decision : 23-06-2018

Shri Gulzari Lal alias Yashpal s/o Shri Bihari Lal, r/o Village Loharpura, Tehsil Suliali,
District Kangra (H.P.) ....Petitioner.

Versus
1. The Executive Engineer, H.P.P.W.D. Nurpur, Tehsil Nurpur, District Kangra, H.P.

2. The Executive Engineer, H.P.P.W.D. Jawali Division, Jawali, District Kangra, H.P.
....Respondents.

Reference under section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.D. Sharma, Adv.
For the Respondent(s) : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether alleged termination of the services of Shri Gulzari alias Yashpal s/o Shri Bihari
Lal, r/o Village Loharpura, Tehsil Suliali, District Kangra, H.P. during October 1990 by (i)
the Executive Engineer, Nurpur Division, H.P.P.W.D. Nurpur, District Kangra, H.P. (ii) the
Executive Engineer, Jawali Division, H.P.P.W.D. Jawali, District Kangra, H.P., without
complying with the provisions of the Industrial Disputes Act, 1947, as alleged by workman,
is legal and justified; whereas he has raised industrial dispute vide demand notice dated
09-04-2014 after lapse of more than 23 years. If not, keeping in view delay of more than 23
years in raising the industrial dispute, what amount of back wages, seniority, past service
benefits and compensation the above ex-worker is entitled to from the above employers?”

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as stipulated in the claim petition reveal that petitioner had been engaged as
beldar on daily wages in the month of April 1988 in Suliali Sub-Division HPPWD falling under
HPPWD Division Nurpur, District Kangra, H.P. where he continuously worked till October 1990
when he was disengaged by respondent illegally despite availability of work and funds. It is alleged
that HPPWD Division Nurpur, District Kangra, H.P. was involved in construction of road Bodh
Chakki Dhar Aund Haddal and Suliali to Dev Barari road and various sites adjoining to it but
service of petitioner was disengaged orally in October 1990 in violation of law. It is further alleged
that petitioner had been engaged in construction of roads leading to villages, national highway and
had worked to the satisfaction of respondent and other superiors and there was no complaint against
him. It further transpires from claim petition that after termination of petitioner by the respondent,
he had made several verbal request to respondent by visiting its office as well as office at Sub-
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Division Suliali who was assured of reengagement in 3-4 months but did not receive any response
from the respondent when petitioner had written various letters to department for reengagement on
daily wage basis but was not engaged. It is alleged that a resolution on behalf of retrenched
workmen were also sent to Assistant Registrar to the Hon’ble H.P. State Administrative Tribunal,
Shimla which was pending and not decided till date. The grievance of the petitioner further remains
that petitioner and similarly situated workmen who had been engaged on daily wage basis by
HPPWD constituted one unit and procedure for retrenchment which involved applicability of
principle of ‘Last come First go’. It is alleged that in utter disregard to the provisions of Section
25-G of Industrial Disputes Act junior persons had been retained whereas petitioner had been
disengaged more specifically one Smt. Kusam Sharma w/o Sh. Roshan Lal, Village & P.O. Suliali,
Tehsil Nurpur, District Kangra, H.P. who was retained in pursuance to letter of Engineer-in-Chief
vide letter No.3058/61 dated 18.1.2000. It is claimed that said Kusam Sharma had joined HPPWD
Division Nurpur in the year 2000 after disengagement of petitioner in 1990 which clearly violates
Section 25-G of the Industrial Disputes Act, 1947 (hereinafter called ‘the Act’ for brevity).
Accordingly, petitioner prays for setting aside the order of verbal termination as petitioner had
completed 240 days in preceding one year from date of termination and thus respondent had
violated Section 25-F of the Act. It is alleged that respondent had also not followed the procedure
envisaged under Section 25-G of the Act after disengaging petitioner junior persons were engaged
and at the same time no notice for reemployment/reengagement was issued calling upon petitioner
to join before engaging junior which violates Section 25-G of the Act. Accordingly, petitioner
seeks his reinstatement in service by respondent with seniority, back wages and all the other
consequential benefits.

4. The respondent contested the claim petition, filed reply infer-alia taken preliminary
objections of maintainability and petition being bad on account of delay and laches. On merits
denied that petitioner had been engaged as beldar in April 1988 in HPPWD Division Nurpur and
was disengaged in October 1990. It is alleged that HPPWD Division Jassur was shifted to Jawali
Division vide H.P. Government Notification No. PBW-(A)-A (I) 17/1994 dated 21st July 1994 and
strength and staff of Jassur Division was shifted to Jawali but area of Suliali Sub Division was
shifted to Nurpur Division. It has been emphatically denied that petitioner was ever engaged by the
respondent and the question of completion of 240 days did not arise. It is alleged that since Suliali
Sub-Division was shifted to HPPWD Division Nurpur in 1994. As such, question of termination
of service of petitioner in October 1990 did not arise. Moreover, petitioner has alleged to
gainfully employed as an agriculturist. However, denied that any resolution was pending before
Assistant Registrar, H.P. State Administrative Tribunal for want of knowledge. It is further stated
that petitioner was never engaged by the respondent and violation of any provisions of the
Industrial Disputes Act does not arise. Accordingly, claim petition was sought to be dismissed.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. In order to prove his case, petitioner had examined himself as PW1, tendered/proved
his affidavit under Order 18 Rule 4 CPC Ex. PW1/A and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Dinesh Kumar
Dhiman, the then Executive Engineer, B&R Division HPPWD Nurpur, District Kangra, H.P. as
RWI1 tendered/proved his affidavit Ex. RW1/A, copy of notification dated 21.7.1994 Ex. RW1/B,
copy of office order dated 23.7.1994 Ex. RW1/C, copy of order dated 29.11.2010 Ex. RW1/D,
copy of letter dated 18.12.1999 Ex. RW1/E, copy of letter dated 18.1.2000 Ex. RW1/F and closed
evidence.

7. 1 have heard the 1d. Counsel of petitioner and 1d. Dy. D.A. representing respondent,
gone through records of the case carefully relevant for disposed of this case.

8. From the contentions raised, following issues were framed on 31.08.2017 for
determination which are as under:
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1.  Whether termination of services of the petitioner by the respondents during October
1990 is/was illegal and unjustified as alleged? ...OPP.

2. Ifissue No. 1 is proved in affirmative, to what service benefits the petitioner is entitled
to? ...OPP.

3. Whether the claim petition is not maintainable in the present form as alleged? ...OPR.

4.  Whether the claim petition is bad on the ground of delay and laches as alleged?
...OPR.

Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No. 1 : No

Issue No. 2 : No

Issue No. 3 : Yes

Issue No. 4 : No

Relief : Claim petition is dismissed per operative part of Award.
REASONS FOR FINDINGS

Issues No. 1 and 2 :

10. Both these issues have been taken up together for discussion being interconnected
which can be disposed of simultaneously without repetition of evidence.

11. At the outset, it is apt to mention here that petitioner had neither proved mandays chart
nor produced seniority list in absence of which it would be unsafe to hold that respondent had
violated Sections 25-F, 25-G and 25-H of the Industrial Disputes Act. Be it stated here that there is
only oral evidence on record adduced by the parties in support of their respective contentions and
that there is no documentary evidence led by either parties to claim petition. Stepping into witness
box as PW1 petitioner has sworn in affidavit Ex. PW1/A reiterated his stand as maintained in the
claim petition. Be it stated that petitioner has specifically alleged that he had completed 240 days
having worked from April 1988 to October 1990. He has also stated to have remained engaged in
construction site of road Bodh Chakki Dhar Aund Haddal and Suliali to Dev Barari besides
maintained that his service had been terminated/disengaged verbally in the year 1990 by respondent
despite availability of work and funds. The respondent in its reply as well as statement on oath as
RWI1 has maintained that petitioner had not at all worked with the respondent. As such, from
evidence on record, it cannot be stated that petitioner had worked for 240 days. For the applicability
of Section 25-F of the Act, petitioner was required to prove that he had worked for 240 days and his
testimony was required to be substantiated from evidence on record. As such, when petitioner has
not proved to have factually worked with respondent question of completing 240 days did not arise
and thus respondent was not required to issue any notice while disengaging him from service.

12. In so far as violation of provisions of Section 25-G of the Act is concerned, it deals
with procedure for retrenchment to be adopted by employer. In the case in hand petitioner has
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emphasized enough that juniors were retained whereas petitioner had been disengaged. In his
affidavit Ex. PW1/A petitioner has stated that one Kusum Sharma had been engaged who was
junior to him and was retained in service. To appreciate the pleas so raised by petitioner, it would
be relevant to go through evidence qua period when said Kusum Sharma had been engaged. Ld.
Dy. D.A. for respondent has contended that Kusum Sharma d/o Daulat Ram who was working in
Banikhet Sub Division No.1 HPPWD Banikhet as reflected in affidavit of RW1. Be it stated that
Kusum Sharma had been engaged in November 1983 by HPPWD Banikhet Divsion. Said Kusum
Sharma continued to work till November 1988 at Dalhousie Division when she had made
representation to Engineer-in-Chief, HPPWD Shimla vide petitioner’s application requesting her
transfer from HPPWD Dalhousie to Suliali HPPWD Sub Division which was allowed in her favour
on 18.1.2000 RW1 further stated that one post of Store Clerk (work charged brought in regular
cadre) had been allotted to Circle at HPPWD Nurpur. Said Kusum Sharma was engaged in
February 2000 as is evident from Ex. RW1/A affidavit of Inder Singh Uttam, Executive Engineer,
HPPWD, B&R Division Nurpur and she continued to work uninterruptedly till January 2009. It is
admittedly not the case of the petitioner that said Kusum Sharma had been disengaged at any point
of time rather she is stated to be still working under HPPWD Division Nurpur. If said Kusum
Sharma had joined in Suliali HPPWD Division in Februar, 2000 she cannot be stated to be junior
the petitioner as her service had been placed at the disposal of Executive Engineer, HPPWD Nurpur
in pursuance to her request allowed by competent authority and that she had been initially engaged
in November 1983 and transferred to Suliali Sub-Division as has been admitted by RW1 in cross-
examination.

13. Before proceeding further, it would be relevant to go through the evidence concerning
creation of Sub Division at Jawali and Nurpur in the year 1994. In the case in hand evidence qua
petitioner revealed that he had been engaged in Suliali Sub-Division in April 1988 wherefrom he
was allegedly terminated in the year 1990. This Suliali Sub Division was under Jassur Division out
of which Jawali Sub Division was made in the year 1999 as per Notification dated 21st July 1994
as shown in affidavit Ex. RW1/A on record. RW1 further stated that Jassur Division cease to exist
consequent upon creation of Nurpur and Jawali Sub Division meaning thereby that on creation of
Jawali Sub Division and Nurpur, Suliali Sub-Division had fallen under the Nurpur Division. Said
Kusum Sharma is shown to have joined at Suliali Sub-Division on transfer as deposed by RW1
which consequently fell under Nurpur. It is evident from evidence on record that petitioner had
been working under Suliali Sub-Division but with the bifurcation of Divisions, it cannot be
concluded that petitioner was disengaged in the month of September 1988 by respondent rather
prior to creation of these two new Divisions i.e. Nurpur and Jawali, petitioner himself was not in
job as he had left the job who did not report for duty. This plea of respondent has although not been
accepted but it cannot be also stated that petitioner had been disengaged by respondent by a verbal
order as claimed by petitioner. Similarly, no written representation was made to respondent as
alleged in claim petition has been brought in evidence. In view of foregoing plea of petitioner that
Section 25-G was violated cannot be accepted moreso when there is no iota of evidence qua
engagement of petitioner by respondent even for a single day and for similar reasons, plea of
petitioner that respondent had violated Section 25-H of the Act can also not be accepted.
Accordingly, petitioner has failed to establish that respondent had violated provisions of Sections
25-F, 25-G and 25-H of the Act. In view of forgoing discussions, issue No. 1 is decided in negative
holding that termination of service of petitioner by the respondent in October, 1990 is neither
illegal and nor unjustified and since the petitioner has been lawfully terminated, he would not be
entitled for any service benefits. Both these issues are answered in negative in favour of respondent
and against the petitioner.

Issue No. 3 :

14. Since the petitioner has failed to prove that he ever worked with the respondent as
beldar and thus there existed no relationship of employer and workman and therefore respondent
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cannot be stated to have violated provisions of Sections 25-F, 25-G and 25-H of the Industrial
Disputes Act and on this score petition is held to be not maintainable. Issue in question is answered
in negative in favour of respondent and against petitioner.

Issue No. 4 :

15. Tt is settled preposition of law that in case a dispute is referred to for determination, the
Court will have to return a finding on merits and the delay in raising the dispute may be considered
by the Court at the time of granting the final relief, as has been held by our own Hon’ble High
Court in Bhatag Ram’s case (2007 LHLJ 903). In Divisional Manager, HPFC & another vs.
Garibu Ram, Latest HLJ 2007 (HP) 1160, the delay of more than 10 years was held to have not
come in the way of the workman whose services were illegally terminated by holding that the
provisions of Limitation Act is not applicable to industrial dispute but however, depending upon
the facts and circumstances of each case, the principle of delay and laches have to be seen and
applied. In Deepa Ram vs. State of H.P. and Ors., 2005 (1) Himachal Law Journal 248, there
was a delay of 12 years. In Ramesh Chand vs. Union of India, CWP No. 812 of 2000, there was
a delay of 9 years. In CWP No. 95 of 2000 titled as Divisional Manager vs. Mohinder Kumar,
there was a delay of 14 years. In Naginder Kumar vs. HPSEB and anr. 2008 (1) SLJ (H.P.) 425,
it has been held by the Hon’ble High Court of H.P. that the Labour Court cannot dismiss the claim
on the ground of delay and laches once the same has been referred by the State Government and the
Labour Court is bound to decide the reference which was made by the State Government and same
is required to be adjudicated upon the merits without touching the aspect of delay and laches. The
Hon’ble Apex Court in the Bombay Gas Co. Ltd. vs. Gopal Bhiva & Ors., AIR 1964 SC 752,
has categorically held that as such of all those employees, who are entitled to take the benefit of
Section 33-C (2) may not always be conscious of their rights and it may not be right to put the
restriction of limitation in respect of claim which they may have to make under the provision and in
absence of any provision for limitation, it may not be open to the Court to introduce the limitation
on the ground of fairness and justice. In Ajayab Singh vs. Sirhind Co-operative Marketing-cum-
Processing Society Limited and Another (1999) 6 SCC 82, it has been observed by the Hon’ble
Supreme Court that:

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the proceeding
under the ID Act. The relief under the ID Act cannot be denied merely on the ground of
delay. The plea of delay if raised by the employer is required to be proved as a matter of
fact by showing the real prejudice and not as a merely hypothetical defence. No reference to
the Labour Court can be generally questioned on the ground of delay alone”.

16. No material has been placed on record by the respondents to establish that there was
inordinate delay on the part of the petitioner in raising the dispute in the instant case or that any
prejudice had been caused to respondent. Accordingly, the petition as filed by the petitioner cannot
be held to be hit by the vice of delays and laches as alleged by the respondent. Hence, this issue is
decided against the respondent and is answered accordingly.

Relief :

17. As a sequel to my findings on foregoing issues No. 1 and 2, the instant claim petition
fails and the same is hereby dismissed, leaving the parties to bear their own costs.

18. The reference is answered in the aforesaid terms.

19. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.
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20. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 23rd day of June, 2018.
K .K. SHARMA,
Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.

Ref. No. :326/2016
Date of Institution : 26-05-2016
Date of Decision : 23-06-2018

Shri Babu Ram s/o Shri Vijay Singh, r/o Village Baradi, P.O. Suliali, Tehsil Nurpur,
District Kangra, H.P. ....Petitioner.

Versus
1. The Executive Engineer, H.P.P.W.D. Nurpur, Tehsil Nurpur, District Kangra, H.P.

2. The Executive Engineer, H.P.P.W.D. Jawali Division, Jawali, District Kangra, H.P.
....Respondents.

Reference under section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.D. Sharma, Adv.
For the Respondent(s) : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:

“Whether alleged termination of services of Shri Babu Ram s/o Shri Vijay Singh, 1/0
Village Baradi, P.O. Suliali, Tehsil Nurpur, District Kangra, H.P. during 09/1988 by (i) the
Executive Engineer, H.P.P.W.D. Nurpur Division, District Kangra, H.P. (ii) the Executive
Engineer, H.P.P.W.D. Jawali Division, District Kangra, H.P., without complying with the
provisions of the Industrial Disputes Act, 1947 as alleged by the workman, is legal and
justified; whereas he has raised the dispute after lapse of 25 years. If not, keeping in view
delay of more than 25 years in raising the industrial dispute, what amount of back wages,
seniority, past service benefits and compensation the above ex-worker is entitled to from the
above employers/management?”

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.
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3. Brief facts as stipulated in the claim petition reveal that petitioner had been engaged as
beldar on daily wages in the month of August 1986 in Suliali Sub-Division HPPWD falling under
HPPWD Division Nurpur, District Kangra, H.P. where he continuously worked till September,
1988 when he was disengaged by respondent illegally despite availability of work and funds. It is
alleged that HPPWD Division Nurpur, District Kangra, H.P. was involved in construction of road
Bodh Chakki Dhar Aund Haddal and Suliali to Dev Barari road and various sites adjoining to it but
service of petitioner was disengaged orally in September 1988 in violation of law. It is further
alleged that petitioner had been engaged in construction of roads leading to villages, national
highway and had worked to the satisfaction of respondent and other superiors and there was no
complaint against him. It further transpires from claim petition that after termination of petitioner
by the respondent, he had made several verbal request to respondent by visiting its office as well as
office at Sub Division Suliali who was assured of reengagement in 3-4 months but did not receive
any response from the respondent when petitioner had written various letters to department for
reengagement on daily wage basis but was not engaged. It is alleged that a resolution on behalf of
retrenched workmen were also sent to Assistant Registrar to the Hon’ble H.P. State Administrative
Tribunal, Shimla which was pending and not decided till date. The grievance of the petitioner
further remains that petitioner and similarly situated workmen who had been engaged on daily
wage basis by HPPWD constituted one unit and procedure for retrenchment which involved
applicability of principle of ‘Last come First go'. It is alleged that in utter disregard to the
provisions of Section 25-G of Industrial Disputes Act junior persons had been retained whereas
petitioner had been disengaged more specifically one Smt. Kusam Sharma w/o Sh. Roshan Lal,
Village & P.O. Suliali, Tehsil Nurpur, District Kangra, H.P. who was retained in pursuance to letter
of Engineer-in-Chief vide letter No. 3058/61 dated 18.1.2000. It is claimed that said Kusam Sharma
had joined HPPWD Division Nurpur in the year 2000 after disengagement of petitioner in 1990
which clearly violates Section 25-G of the Industrial Disputes Act, 1947 (hereinafter called ‘the
Act’ for brevity). Accordingly, petitioner prays for setting aside the order of verbal termination as
petitioner had completed 240 days in preceding one year from date of termination and thus
respondent had violated Section 25-F of the Act. It is alleged that respondent had also not followed
the procedure envisaged under Section 25-G of the Act after disengaging petitioner junior persons
were engaged and at the same time no notice for reemployment/reengagement was issued calling
upon petitioner to join before engaging junior which violates Section 25-G of the Act. Accordingly,
petitioner seeks his reinstatement in service by respondent with seniority, back wages and all the
other consequential benefits.

4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability and petition being bad on account of delay and laches. On merits
denied that petitioner had been engaged as beldar in August 1986 in HPPWD Division Nurpur and
was disengaged in September 1988. It is alleged that HPPWD Division Jassur was shifted to Jawali
Division vide H.P. Government Notification No. PBW-(A)-A (I) 17/1994 dated 21st July, 1994 and
strength and staff of Jassur Division was shifted to Jawali but area of Suliali Sub-Division was
shifted to Nurpur Division. It has been emphatically denied that petitioner was ever engaged by the
respondent and the question of completion of 240 days did not arise. It is alleged that since Suliali
Sub-Division was shifted to HPPWD Division Nurpur in 1994. As such, question of termination of
service of petitioner in September 1988 did not arise. Moreover, petitioner has alleged to gainfully
employed as an agriculturist. However, denied that any resolution was pending before Assistant
Registrar, H.P. State Administrative Tribunal for want of knowledge. It is further stated that
petitioner was never engaged by the respondent and violation of any provisions of the Industrial
Disputes Act does not arise. Accordingly, claim petition was sought to be dismissed.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. In order to prove his case, petitioner had examined himself as PW1, tendered/proved
his affidavit under Order 18 Rule 4 CPC Ex. PW1/A and closed evidence. On the other hand,
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repudiating the evidence led by the petitioner, respondent examined RW1 Shri Dinesh Kumar
Dhiman, the then Executive Engineer, B&R Division HPPWD Nurpur, District Kangra, H.P. as
RWI1 tendered/proved his affidavit Ex. RW1/A, copy of notification dated 21.7.1994 Ex. RW1/B,
copy of office order dated 23.7.1994 Ex. RW1/C, copy of order dated 29.11.2010 Ex. RW1/D,
copy of letter dated 18.12.1999 Ex. RW1/E, copy of letter dated 18.1.2000 Ex. RW1/F and closed
evidence.

7. I have heard the 1d. Counsel of petitioner and Id. Dy. D.A. representing respondent,
gone through records of the case carefully relevant for disposed of this case.

8. From the contentions raised, following issues were framed on 31.08.2017 for
determination which are as under :—

1. Whether termination of services of the petitioner by the respondents during September
1988 is/was illegal and unjustified as alleged? ...OPP.

2. Ifissue No.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ...OPP

3. Whether the claim petition is not maintainable in the present form as alleged? ...OPR.

4.  Whether the claim petition is bad on the ground of delay and laches as alleged?
...OPR.

Relief.

9.  For the reasons detailed hereunder, my findings on the above issues are as follows:-—

Issue No. 1 : No

Issue No. 2 : No

Issue No.3 : Yes

Issue No.4 : No

Relief': Claim petition is dismissed per operative part of Award.
REASONS FOR FINDINGS

Issues No. 1 and 2 :

10. Both these issues have been taken up together for discussion being interconnected
which can be disposed of simultaneously without repetition of evidence.

11. At the outset, it is apt to mention here that petitioner had neither proved mandays chart
nor produced seniority list in absence of which it would be unsafe to hold that respondent had
violated Sections 25-F, 25-G and 25-H of the Industrial Disputes Act. Be it stated here that there is
only oral evidence on record adduced by the parties in support of their respective contentions and
that there is no documentary evidence led by either parties to claim petition. Stepping into witness
box as PW1 petitioner has sworn in affidavit Ex. PW1/A reiterated his stand as maintained in the
claim petition. Be it stated that petitioner has specifically alleged that he had completed 240 days
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having worked from August 1986 to September 1988. He has also stated to have remained engaged
in construction site of road Bodh Chakki Dhar Aund Haddal and Suliali to Dev Barari besides
maintained that his service had been terminated/disengaged verbally in the year 1988 by respondent
despite availability of work and funds. The respondent in its reply as well as statement on oath as
RWI1 has maintained that petitioner had not at all worked with the respondent. As such, from
evidence on record, it cannot be stated that petitioner had worked for 240 days. For the applicability
of Section 25-F of the Act, petitioner was required to prove that he had worked for 240 days and his
testimony was required to be substantiated from evidence on record. As such, when petitioner has
not proved to have factually worked with respondent question of completing 240 days did not arise
and thus respondent was not required to issue any notice while disengaging him from service.

12. In so far as violation of provisions of Section 25-G of the Act is concerned, it deals
with procedure for retrenchment to be adopted by employer. In the case in hand petitioner has
emphasized enough that juniors were retained whereas petitioner had been disengaged. In his
affidavit Ex. PW1/A petitioner has stated that one Kusum Sharma had been engaged who was
junior to him and was retained in service. To appreciate the pleas so raised by petitioner, it would
be relevant to go through evidence qua period when said Kusum Sharma had been engaged. Ld.
Dy. D.A. for respondent has contended that Kusum Sharma d/o Daulat Ram who was working in
Banikhet Sub-Division No.1 HPPWD Banikhet as reflected in affidavit of RW1. Be it stated that
Kusum Sharma had been engaged in November, 1983 by HPPWD Banikhet Divsion. Said Kusum
Sharma continued to work till November 1988 at Dalhousie Division when she had made
representation to Engineer-in-Chief, HPPWD Shimla vide petitioner’s application requesting her
transfer from HPPWD Dalhousie to Suliali HPPWD Sub-Division which was allowed in her favour
on 18.1.2000 RW1 further stated that one post of Store Clerk (work charged brought in regular
cadre) had been allotted to Circle at HPPWD Nurpur. Said Kusum Sharma was engaged in
February, 2000 as is evident from Ex. RW1/A affidavit of Inder Singh Uttam, Executive Engineer,
HPPWD, B&R Division Nurpur and she continued to work uninterruptedly till January 2009. It is
admittedly not the case of the petitioner that said Kusum Sharma had been disengaged at any point
of time rather she is stated to be still working under HPPWD Division Nurpur. If said Kusum
Sharma had joined in Suliali HPPWD Division in February 2000 she cannot be stated to be junior
the petitioner as her service had been placed at the disposal of Executive Engineer HPPWD Nurpur
in pursuance to her request allowed by competent authority and that she had been initially engaged
in November 1983 and transferred to Suliali Sub-Division as has been admitted by RW1 in cross-
examination.

13. Before proceeding further, it would be relevant to go through the evidence concerning
creation of Sub-Division at Jawali and Nurpur in the year 1994. In the case in hand evidence qua
petitioner revealed that he had been engaged in Suliali Sub-Division in April, 1988 wherefrom he
was allegedly terminated in the year 1990. This Suliali Sub-Division was under Jassur Division out
of which Jawali Sub-Division was made in the year 1999 as per Notification dated 21st July 1994
as shown in affidavit Ex. RW1/A on record. RW1 further stated that Jassur Division cease to exist
consequent upon creation of Nurpur and Jawali Sub-Division meaning thereby that on creation of
Jawali Sub Division and Nurpur, Suliali Sub-Division had fallen under the Nurpur Division. Said
Kusum Sharma is shown to have joined at Suliali Sub-Division on transfer as deposed by RW1
which consequently fell under Nurpur. It is evident from evidence on record that petitioner had
been working under Suliali Sub-Division but with the bifurcation of Divisions, it cannot be
concluded that petitioner was disengaged in the month of September 1988 by respondent rather
prior to creation of these two new Divisions i.e. Nurpur and Jawali, petitioner himself was not in
job as he had left the job who did not report for duty. This plea of respondent has although not been
accepted but it cannot be also stated that petitioner had been disengaged by respondent by a verbal
order as claimed by petitioner. Similarly, no written representation was made to respondent as
alleged in claim petition has been brought in evidence. In view of foregoing plea of petitioner that
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Section 25-G was violated cannot be accepted moreso when there is no iota of evidence qua
engagement of petitioner by respondent even for a single day and for similar reasons, plea of
petitioner that respondent had violated Section 25-H of the Act can also not be accepted.
Accordingly, petitioner has failed to establish that respondent had violated provisions of Sections
25-F, 25-G and 25-H of the Act. In view of forgoing discussions, issue No.I is decided in negative
holding that termination of service of petitioner by the respondent in September, 1988 is neither
illegal and nor unjustified and since the petitioner has been lawfully terminated, he would not be
entitled for any service benefits. Both these issues are answered in negative in favour of respondent
and against the petitioner.

Issue No. 3 :

14. Since the petitioner has failed to prove that he ever worked with the respondent as
beldar and thus there existed no relationship of employer and workman and therefore respondent
cannot be stated to have violated provisions of Sections 25-F, 25-G and 25-H of the Industrial
Disputes Act and on this score petition is held to be not maintainable. Issue in question is answered
in negative in favour of respondent and against petitioner.

Issue No. 4 :

15. Tt is settled preposition of law that in case a dispute is referred to for determination, the
Court will have to return a finding on merits and the delay in raising the dispute may be considered
by the Court at the time of granting the final relief, as has been held by our own Hon’ble High
Court in Bhatag Ram’s case (2007 LHLJ 903). In Divisional Manager, HPFC & another vs.
Garibu Ram, Latest HLJ 2007 (HP) 1160, the delay of more than 10 years was held to have not
come in the way of the workman whose services were illegally terminated by holding that the
provisions of Limitation Act is not applicable to industrial dispute but however, depending upon
the facts and circumstances of each case, the principle of delay and laches have to be seen and
applied. In Deepa Ram vs. State of H.P. and Ors., 2005 (1) Himachal Law Journal 248, there
was a delay of 12 years. In Ramesh Chand vs. Union of India, CWP No. 812 of 2000, there was
a delay of 9 years. In CWP No. 95 of 2000 titled as Divisional Manager vs. Mohinder Kumar,
there was a delay of 14 years. In Naginder Kumar vs. HPSEB and anr. 2008 (1) SLJ (H.P.) 425,
it has been held by the Hon’ble High Court of H.P. that the Labour Court cannot dismiss the
claim on the ground of delay and laches once the same has been referred by the State Government
and the Labour Court is bound to decide the reference which was made by the State Government
and same is required to be adjudicated upon the merits without touching the aspect of delay and
laches. The Hon’ble Apex Court in the Bombay Gas Co. Ltd. vs. Gopal Bhiva & Ors., AIR 1964
SC 752, has categorically held that as such of all those employees, who are entitled to take the
benefit of Section 33-C (2) may not always be conscious of their rights and it may not be right to
put the restriction of limitation in respect of claim which they may have to make under the
provision and in absence of any provision for limitation, it may not be open to the Court to
introduce the limitation on the ground of fairness and justice. In Ajayab Singh vs. Sirhind Co-
operative Marketing-cum-Processing Society Limited and Another (1999) 6 SCC 82, it has
been observed by the Hon’ble Supreme Court that:

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the proceeding
under the ID Act. The relief under the ID Act cannot be denied merely on the ground of
delay. The plea of delay if raised by the employer is required to be proved as a matter of
fact by showing the real prejudice and not as a merely hypothetical defence. No reference to
the Labour Court can be generally questioned on the ground of delay alone”.

16. No material has been placed on record by the respondents to establish that there was
inordinate delay on the part of the petitioner in raising the dispute in the instant case or that any
prejudice had been caused to respondent. Accordingly, the petition as filed by the petitioner cannot
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be held to be hit by the vice of delays and laches as alleged by the respondent. Hence, this issue is
decided against the respondent and is answered accordingly.

Relief :

17. As a sequel to my findings on foregoing issues No.l and 2, the instant claim petition
fails and the same is hereby dismissed, leaving the parties to bear their own costs.

18. The reference is answered in the aforesaid terms.

19. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

20. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 23rd day of June, 2018.

K .K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM- INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.
(Camp at Mandi)

Ref. No. 473/2015

Sh. Chet Ram s/o Sh. Ram Singh, r/o Village Shaw, P.O. Behli, Tehsil Sundernagar,
District Mandi, H.P. ....Petitioner.

Versus
The Executive Engineer, H.P.P.W.D. Division Karsog, District Mandi, H.P.  .Respondent.
27-06-2018 Present: None for the petitioner
Sh. Sanjeev Singh Rana, Dy. D.A. for the respondent

Case called several times but none has appeared on behalf of the petitioner despite due
knowledge. It is 11.40 A.M. Be awaited and put up after lunch hours.

K. K. SHARMA,
Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

27-06-2018 Present: None for the petitioner

Sh. Sanjeev Singh Rana, Dy. D.A. for the respondent
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Case has been called again several times but none has appeared on behalf of petitioner.
None appearance of petitioner or his 1d. counsel today is indicative of the fact that he is not
interested to pursue present reference and accordingly reference is disposed of for non-prosecution.

Reference is answered in the aforesaid terms. The parties to bear their own costs.

Let copy of the Order/Award be sent to the appropriate Government for information and
further necessary action / publication. The file, after completion be consigned to the records.

Announced:
27-06-2018

K. K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.
(Camp at Mandi)
Ref. No. 476/ 2015

Sh. Tek Chand s/o Sh. Chhaju Ram, r/o Village Gorta, P.O. Behli, Tehsil Sundernagar,
District Mandi, H.P. ...Petitioner.

Versus

The Executive Engineer, H.P.P.W.D. Division, Karsog, District Mandi, H.P. ...Respondent.
27-06-2018 Present: None for the petitioner
Sh. Sanjeev Singh Rana, Dy. D.A. for the respondent

Case called several times but none has appeared on behalf of the petitioner despite due
knowledge. It is 11.37 A.M. Be awaited and put up after lunch hours.

K .K. SHARMA,

Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.

27-06-2018 Present: None for the petitioner
Sh. Sanjeev Singh Rana, Dy. D.A. for the respondent
Case has been called again several times but none has appeared on behalf of petitioner.

None appearance of petitioner or his ld. counsel today is indicative of the fact that he is not
interested to pursue present reference and accordingly reference is disposed of for non-prosecution.
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Reference is answered in the aforesaid terms. The parties to bear their own costs.

Let copy of the Order/Award be sent to the appropriate Government for information and
further necessary action / publication. The file, after completion be consigned to the records.

Announced:
27-06-2018

K. K. SHARMA,

Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.
(Camp at Mandi)
Ref. No. 475/2015

Sh. Seva Nand s/o Sh. Neel Kanth, Village Jadiun, P.O. Behli, Tehsil Sarkaghat, District
Mandi, H.P. ....Petitioner.

Versus
The Executive Engineer, H.P.P.W.D. Division, Karsog, District Mandi, H.P. ...Respondent.
27-06-2018 Present: None for the petitioner
Sh. Sanjeev Singh Rana, Dy. D.A. for the respondent

Case called several times but none has appeared on behalf of the petitioner despite due
knowledge. It is 11.35 A.M. Be awaited and put up after lunch hours.

K .K. SHARMA,
Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

27-06-2018 Present: None for the petitioner
Sh. Sanjeev Singh Rana, Dy. D.A. for the respondent
Case has been called again several times but none has appeared on behalf of petitioner.

None appearance of petitioner or his 1d. counsel today is indicative of the fact that he is not
interested to pursue present reference and accordingly reference is disposed of for non-prosecution.

Reference is answered in the aforesaid terms. The parties to bear their own costs.
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Let copy of the Order/Award be sent to the appropriate Government for information and
further necessary action/publication. The file, after completion be consigned to the records.

Announced:
27-06-2018

K. K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM- INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.
(Camp at Mandi)

Ref. No. 477/ 2015

Sh. Govind s/o Sh. Bhawani Dutt, r/o Village Sojha, P.O. Behli, Tehsil Sunder Nagar,
District Mandi, H.P. ...Petitioner.

Versus
The Executive Engineer, H.P.P.W.D. Division Karsog, District Mandi, H.P.  ..Respondent.

27-06-2018 Present: None for the petitioner
Sh. Sanjeev Singh Rana, Dy. D.A. for the respondent

Case called several times but none has appeared on behalf of the petitioner despite due
knowledge. It is 11.30 A.M. Be awaited and put up after lunch hours.

K .K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

27-06-2018 Present: None for the petitioner

Sh. Sanjeev Singh Rana, Dy. D.A. for the respondent

Case has been called again several times but none has appeared on behalf of petitioner.
None appearance of petitioner or his Id. Counsel today is indicative of the fact that he is not
interested to pursue present reference and accordingly reference is disposed of for non-prosecution.

Reference is answered in the aforesaid terms. The parties to bear their own costs.

Let copy of the Order/Award be sent to the appropriate Government for information and
further necessary action / publication. The file, after completion be consigned to the records.

Announced:
27-06-2018

K. K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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IN THE COURT OF K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-

INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.
(Camp at Mandi)

Ref. No. 474/ 2015

Sh. Bhagat Singh s/o Sh. Tulsi Ram, r/o Village Jadiun, P.O. Behli, Tehsil Sunder Nagar,
District Mandi, H.P. ....Petitioner.

Versus

The Executive Engineer, H.P.P.W.D. Division, Karsog, District Mandi, H.P. ...Respondent.

27-06-2018 Present: None for the petitioner.
Sh. Sanjeev Singh Rana, Dy. D.A. for the respondent.

Case called several times but none has appeared on behalf of the petitioner despite due
knowledge. It is 11.32 A.M. Be awaited and put up after lunch hours.

K .K. SHARMA,

Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.

27-06-2018 Present: None for the petitioner.

Sh. Sanjeev Singh Rana, Dy. D.A. for the respondent.

Case has been called again several times but none has appeared on behalf of petitioner.
None appearance of petitioner or his 1d. counsel today is indicative of the fact that he is not
interested to pursue present reference and accordingly reference is disposed of for non-prosecution.

Reference is answered in the aforesaid terms. The parties to bear their own costs.

Let copy of the Order/Award be sent to the appropriate Government for information and
further necessary action/publication. The file, after completion be consigned to the records.

Announced:
27-06-2018

K. K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.
(Camp At Mandi)

Ref. No. 1 50/2015
Date of Institution : 23-02-2015
Date of Decision  :27-6-2018

Smt. Urmila Devi alias Rumla Devi w/o Shri Hari Dass, r/o Village Dhanrasi, P.O. Sadhot,
Tehsil Sarkaghat, District Mandi, H.P. ...Petitioner.

Versus

The Executive Engineer, Dharampur Division, HPPWD Dharampur, District Mandi, H.P.
...Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.K. Sharma, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the industrial dispute raised by the worker Smt. Urmila Devi alias Rumla Devi
w/o Shri Hari Dass, r/o Village Dhanrasi, P.O. Sadhot, Tehsil Sarkaghat, District Mandi,
H.P. before the Executive Engineer, Dharampur Division, H.P.P.W.D. Dharampur, District
Mandi, H.P. vide demand notice dated 13-08-2010 regarding her alleged illegal termination
of service w.e.f. 09-07-2005 suffers from delay and laches? If not, Whether termination of
the services of Smt. Urmila Devi w/o Shri Hari Dass, r/o Village Dhanrasi, P.O. Sadhot,
Tehsil Sarkaghat, District Mandi, H.P. w.e.f. 09-07-2005 by the Executive Engineer,
Dharampur Division, H.P.P.W.D. Dharampur, District Mandi, H.P., without complying
with the provisions of the Industrial Disputes Act, 1947, is legal and justified? If not,
what amount of back wages, seniority, past service benefits and compensation the above
worker is entitled to from the above employer?”

2. After the receipt of the abovestated reference, a corrigendum dated 19th March, 2016
was received from the appropriate government which reads as under:

“In partial modification of this Department’s Notification of even number dated 17.01.2015,
the date of termination of services of workman Smt. Urmila Devi alias Rumla Devi w/o
Shri Hari Dass, r/o Village Dhanrasi, P.O. Sadhot, Tehsil Sarkaghat, District Mandi, H.P.
may be read as “08.7.2005” instead of “09-7-2005.

3. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

4. Brief facts as set up in the claim petition reveal that petitioner above named had been
engaged as daily waged beldar by respondent on 19.4.1999 where she worked upto 7.7.2005 when
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her services were illegally retrenched on 8.7.2005. Averment made in the claim petition revealed
that respondent had not prepared any seniority list and that juniors to the petitioner who worked in
the same category had been allowed to remain in continuous service and thus respondent is alleged
to have not followed the procedure of retrenchment envisaged under Section 25-G of the Industrial
Disputes Act, 1947 (hereinafter referred to as the “Act” for brevity) which is based on the doctrine
of ‘First come Last go’. It further remains the case of the claimant that persons namely Savitri,
Rajesh Kumar, Shashi Lal, Sat Pal, Roshani, Gulab Singh, Devender Kumar, Barfu Ram, Krishan
Devi, Achhari Devi, Barfi Devi, Raj Kumar and Ranjeet Singh were juniors to her who were
allowed to continue service and have been regularized on 28.11.2008. It is claimed that despite
availability of sufficient work and funds, respondent had retrenched petitioner and several others
and that retrenchment was violation of provisions of Sections 25-G, 25-H and 25-N of the Act. It
further transpires from the claim petition that Labour Commissioner was notified as “Specified
Authority” by government of Himachal Pradesh vide Notification no.19-8/89-Shram(loose) dated
7.9.1992 for the purpose of Section of 25-N but government in order to facilitate itself got the
above said power conferred upon Chief Engineer, Central Zone, Mandi vide Notification
No.Shram(a)4-1/2005 dated 14.2.2005. It is claimed that Dharampur HPPWD is establishment
under Section 25-K and 25-L of the Act which required respondent to seek permission from
“Specified Authority” or the appropriate govt. under Section 25-N of the Act while retrenching
workmen. It is claimed that Chief Engineer, HPPWD had been illegally appointed as Specified
Authority as he himself is head of HPPWD under which respondent worked. It is further stated that
respondent in the month of April 2005 after conferment of power upon Chief Engineer served with
notice under Section 25- N of the Act to petitioner and several others who had filed CWP No.
486/2005 before the Hon’ble High Court of H.P. challenging Notification dated 14.2.2005 qua
conferment of power on Chief Engineer, HPPWD. It is claimed that even after filing writ petition,
petitioner and others co-workmen were retrenched. It is alleged that CWP no0.486/2005 was heard
by Hon’ble High Court of H.P. in which it was held that such type of notification qua conferment
of powers of Specified Authority upon Chief Engineer HPPWD was not sustainable in the eyes of
law and thereafter the notification dated 14.2.2005 was rescinded and the powers of Specified
Authority was again conferred upon Labour Commissioner, H.P. It is claimed that some of the
retrenched workers had raised industrial dispute before Conciliation Officer but conciliation failed
and matter was thereafter referred to this court for adjudication and thereafter awards were passed
on 30.3.2009 in favour of workmen vide which they were given benefit of reinstatement, seniority
and back wages. It is alleged that part of back wages was challenged by respondent in Hon’ble
High Court of H.P. and the same was decided vide common judgment reported in LHLJ 2010 Vol.
2 titled as Executive Engineer, HPPWD Dharampur vs. Dhani Ram/Nihal Chand decided on
13.5.2010 vide which instead of 50% back wages, a lump sum compensation of Rs.50,000/- was
granted to the retrenched workmen. It is further alleged that in compliance to the award passed by
this court on 30.3.2009, 43 retrenched workmen joined their duties w.e.f. 16.9.2009 and even at that
time petitioner requested verbally to respondent to reinstate her who was senior to those retrenched
workmen engaged in pursuance to award dated 30.3.2009 but respondent did not reengage
petitioner. It is also claimed by petitioner that despite visiting office of respondent several times
requesting to reinstate but matter was lingered on one pretext to other and also on the ground of the
decision for reinstatement was to be taken by the government. Accordingly, petitioner referring to
various reported judgments in her claim petition has prayed for her reinstatement along-with back
wages, continuity in service from the date of illegal retrenchment/termination along-with other
consequential benefits and to any other relief petitioner is found entitled besides regularization as
per the provisions of law or from the date when juniors to her have been regularized.

5. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, delay and laches. On merits admitted that petitioner was engaged in
April 1999 who had worked upto 7.7.2005 and was retrenched on 8.7.2005 after adopting all
requisite codal formalities. It is alleged that some junior daily waged workers were transferred to
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Dharampur Division from other Division but their seniority lists were not received as such they
were retained however after receiving the seniority list, retrenchment notice to those juniors had
been served who were surplus and not required by respondent. Further denied that respondent had
violated principle of ‘First come Last go’. In so far as delegation of powers of Specified Authority
to Chief Engineer (B&R) Central Zone Mandi on 14.2.2005 is concerned, it is contended that
Notification dated 14.2.2005 qua delegation of powers to Chief Engineer, North Zone was
rescinded and notice for permission for retrenchment of workmen had been obtained after giving
reasonable opportunity of being heard to these workmen. It is also claimed that respondent would
reengage the retrenched workmen including petitioner as and when any seasonal work existed
however further denied that notification qua conferment of powers to Chief Engineer, HPPWD as
“Specified Authority” was made with the object to retrench the petitioner and other co-workers. It
is emphatically denied that petitioner ever requested respondent for reengagement rather petitioner
had raised demand notice in the year 2010 after about five years. It is also admitted that as per
awards of this court, 43 workmen were reengaged but the petitioner had not filed any case before
any court and those who had filed case before Labour Court were engaged. It is denied that
petitioner was illegally retrenched however admitted that instead of back wages, a lump-sum
amount of Rs. 50,000/- was ordered to be granted to those workmen who had been retrenched and
were parties before the Hon’ble High Court of H.P. in CWP No. 1387/2010 titled as Nihal Chand
vs. State of H.P. Accordingly, petition was sought to be dismissed.

6. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

7. To prove her case, petitioner had examined herself as PW1 tendered/proved her
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, copy of seniority list Ex. P1, copies of demand
notices of other workers namely Mali Devi, Sita Ram, Basant Singh, Koshalya Devi, Magru Dutt,
Nawab Khan, Sanjay Kumar, Kanta Devi, Drompati Devi, Shailander, Raman Kumar, Amar Singh,
Manohar Lal, Gobind Ram, Kashmir Singh, Budhi Singh, Achhru Ram, Rajender Pal, Sapindra
Devi, Balwant Singh, Dhobi Devi, Krishni Devi, Prem Singh, Kamli Devi, Om Chand, Sunita Devi,
Savitri Devi, Ruma Devi, Sheela Devi, Nathu Ram, Roshani Devi, Puran Chand, Pawan Kumar,
Kamla Devi, Kunta Devi, Lachhman, Pratap Chand, Mansa Devi, Puran Chand, Kamla Devi,
Saroja Devi, Duni Chand and Kishori Lal respectively Ex. P2 to Ex. P43, copy of demand notice of
petitioner Ex. P-44 and closed evidence. On the other hand, repudiating the evidence led by the
petitioner, respondent examined RW1 Shri Parmod Kashyap, Executive Engineer, HPPWD
Division Dharampur, tendered/proved his affidavit Ex. RW1/A, copy of mandays chart Ex. RW1/B
and closed evidence.

8. I have heard the 1d. counsel representing parties gone through evidence on record of
this case carefully relevant for dispose of present claim petition.

9. From the contentions raised, following issues were framed on 8.12.2015 for
determination:—

1. Whether the industrial dispute raised by petitioner vide demand notice dated 13.8.2010
qua her termination of service during 9.7.2005 by respondent suffers from the vice of
delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of services of the petitioner by the respondent w.e.f. 9.7.2005
is/was improper and unjustified as alleged? ...OPP.

3. Ifissue no.2 is proved in affirmative, to what service benefits the petitioner is
entitled to? ...OPP.

4. Whether the claim petition is not maintainable in the present form? ...OPR.
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Relief.

10. It is pertinent to mention here that vide corrigendum dated 19th March, 2016 date of
retrenchment was shown as 8.7.2005 instead of 9.7.2005. It has come in the evidence that factually
petitioner remained in service till 7.7.2005 and service of petitioner was terminated on next date i.e.
on 8.7.2005 and not on 9.7.2005 and as such in issues no. 1 and 2 date of termination shall be read
as 8.7.2005 and not 9.7.2005 and the findings shall on the basis of date of retrenchment in this case
on 8.7.2005.

11. For the reasons to be recorded hereinafter, my findings on the above issues are as
follows:—

Issue No.1 : Discussed

Issue No.2 : Yes

Issue No.3: Discussed

Issue No.4 : No

Relief : Claim petition is partly allowed per operative part of the Award.
REASONS FOR FINDINGS

Issues No. 1 and 3:

12. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

13. At the outset, it is apt to mention here that respondent RW1 in the witness box has
admitted that as per seniority list Ex. P1 workmen shown therein were junior to petitioner and that
when petitioner was retrenched these juniors were allowed to remain in service. By such an
admission, RW1 has not only admitted retrenchment of petitioner in violation of doctrine of ‘Last
come First go’ envisaged under Section 25-G of the Act but at the same time, he has also admitted
relationship with the petitioner for having worked from April 1999 to 7.7.2005 as daily waged
beldar under respondent. The case of the petitioner simplicitor is that she has been illegally
retrenched, retaining juniors which was sheer discrimination as the only purpose for retrenchment
was to retain the junior who were the workmen of choice of respondent. In so far as award passed
in favour of 43 similarly situated workers are concerned, RW1 has admitted that in CWP
No.5189/2013 titled as Kanta Devi vs. State of H.P. and Ors. similarly situated workmen as that of
petitioner had been reinstated giving benefit of seniority with continuity in service and a lump-sum
back wages of Rs. 50,000/-. Significantly, RW1 has admitted that order passed Kanta Devi’s case
(supra) has been implemented by respondent besides admitted that Hon’ble High Court of H.P. has
held that retrenchment was illegal and not in accordance with law.

14. PW1 Urmila Devi (petitioner) has stepped into witness box as PW1 sworn in affidavit
Ex. PW1/A deposed on oath as maintained in claim petition. In cross-examination, she has denied
that no junior to her had been retained while retrenching her although admitted that while
retrenching, notice was given to her by respondent and compensation was paid to her in the year
2005. Thus, case of the petitioner qua retrenchment would squarely fall under Section 25-H of the
Act as respondent while retrenching petitioner had not only issued notice but also paid
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retrenchment compensation in 2005 as admitted by the petitioner. From cross-examination of RW1,
it is evident that retrenchment of petitioner was arbitrarily made as juniors to petitioner were
retained and not reinstated despite her request RW1 has admitted that respondent had issued
demand notice Ex.P-44 prior to raising industrial dispute.

15. Ex. RWI1/B is mandays chart relating to petitioner which showed her to have worked
for 238 days in the year 1999, 293 days in 2000, 355 days in 2001, 360 days in 2002, 359 days in
2003, 293 days in 2004 and 183 days in 2005 respectively. Since it is admitted case of the party
that retrenchment compensation has been paid under Section 25-N of the Act, the provisions of
Section 25-F of the Act would not be attracted in the facts and circumstances of the case. Be it
stated that Ex. P1 is seniority list of daily waged beldar in respect of Dharampur Division which
showed that those workmen who had completed eight years of service as on 31.3.2008 were
regularized. Ex. P2 to P43 are the demand notices issued by several retrenched workers as
enumerated in these notices. With the aid of copies of these notices, 1d. counsel for petitioner has
established that petitioner in this case had issued demand notice Ex. P44 on 13.8.2010 whereas all
the 43 retrenched workmen had given demand notice later than petitioner and were reinstated by
the department in pursuance to order of Hon’ble High Court of H.P. as stated above. Thus, while
relying upon these demand notices petitioner has also sought relief of reinstatement based on equity
as those workmen who were similarly situated have been reinstated with consequential benefits
although in pursuance to court order whereas Id. Dy. D.A. representing respondent has stated that
although respondent had issued demand notice in less than five years from date of her retrenchment
yet for the delay in raising demand notice, the petitioner is not entitled to relief sought for.

16. Ld. Dy. D.A. representing respondent has placed reliance upon the judgment of
Hon’ble Apex Court reported in 2013 (136) FLR 893 (SC) titled as Assistant Engineer,
Rajasthan Development Corporation and another vs. Geetam Singh. In this judgment Hon’ble
Apex Court has held that delay in raising industrial dispute is certainly important aspect/
circumstance which labour court has to keep in mind while exercising discretion at the time of
giving final relief. In para Nos. (20) and (21) of the judgment (supra) it has been held that before
exercising its judicial discretion, the Labour Court or Tribunal has to keep in mind all relevant
factors including the mode and manner of appointment, nature of employment, length of service,
the ground on which termination has been set aside and delay in raising industrial dispute before
grant of relief. In the case before Hon’ble Apex Court (2013) workman concerned had worked
merely for 286 days and raised industrial dispute in 1992 whose service had been terminated in
1986 and had thus raised industrial dispute after six years from date of termination. The Hon’ble
Apex Court has held that compensation awarded by Single Judge of the Hon’ble High Court was
too low and awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum. In this
judgment criteria was prescribed when compensation would be appropriate relief instead of
engagement. On the other hand, 1d. counsel for petitioner has placed reliance upon judgment of
Hon’ble High Court of Punjab & Haryana titled as Naval Singh vs. P.O. Industrial Tribunal-
cum-Labour Court, Circle-I, Faridabad, reported in [2018 (157) FLR 746] and the relevant para
is reproduced below:

“Termination-of-workmen-Appeal-Appellant also deserves to be granted similar relief-
Which has been granted by State to other workmen, whose services retrenched at same
time-Services of all other workmen were regularized-The appellant should not be
discriminated.....”

17. Relying upon the judgment (2018), 1d. Counsel for petitioner has vehemently
contended that all the 43 co-workmen including the petitioner who had been retrenched were
similarly situated and have now been engaged in pursuance to court order vide which relief of
reinstatement in service and lump-sum compensation of Rs.50,000/- had been granted. Since the
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petitioner as well as co-workmen reinstated are similarly situated and that petitioner has given
reasonable explanation for delay in approaching this court for redressal of her grievance, the
petitioner would in equity entitled to similar relief as has been granted to other co-workmen earlier
who had although issued various demands notices referred to above later than petitioner. Thus, it
cannot be stated that petitioner was negligent or had caused delay in moving before the labour
authorities. Accordingly, it is held that petitioner like other co-workmen would also be entitled to
the same relief in view of judgment of titled as Naval Singh vs. P.O. Industrial Tribunal-cum-
Labour Court, Circle-I, Faridabad, reported in [2018 (157) FLR 746] as well as judgment dated
20.12.2012 passed in Kanta Devi vs. State of H.P. & Ors. in CWP No0.5189/20212. The case of
petitioner gets further strengthens from order dated 13.5.2010 titled as The Executive Engineer,
Dharampur HPPWD Dharampur vs. Dhani Ram in CWP No.1365/2010. In such
circumstances, the judgment of Hon’ble Apex Court (2013) is not at all attracted in as it merely
provides guidelines and factors to be considered by court before granting final relief but that does
not in any manner prescribe “all possible aspects and circumstances” and in the case in hand
having different facts and applying principle of equity also petitioner can be granted same relief by
reinstatement in service as given to other co-workmen as stated above and other consequential
benefits except back wages as petitioner himself had admitted in cross-examination that he had
cultivable land and as such she cannot be stated to have remained unemployed from date of illegal
termination.

18. I have gone through the above said judgment, evidence relied upon by the parties and
of the view that judgment (2013) of Hon’ble Apex Court in question does not prohibit this court to
take into consideration all relevant circumstances while granting final relief to the petitioner. It may
not be erroneous to mention here that the Hon’ble Apex Court has not provided any straight jacket
formula showing some specific ground where to deny reinstatement in service rather various
factors which must weigh in the mind of this court while granting final relief to petitioner. In the
case in hand, petitioner had served notice after less than five years who had established that
respondent had violated Section 25-G of the Act by not following rightful procedure while
retrenching petitioner as stated above. Not only this, the seniority list Ex. P1 relied upon by
petitioner in unambiguous terms established that junior workmen to petitioner who had been
retrenched have been reinstated in pursuance to order of Hon’ble High Court of H.P. which would
not in any manner eclipse claim of petitioner from getting relief of reinstatement and other
consequential benefit. Although RW1 has denied that petitioner had ever approached him for
reengagement and that similar plea has been maintained in reply but in cross-examination RW1 has
shown his ignorance if petitioner had requested him orally or in writing for reengagement besides
specifically admitted that those co-workmen in whose favour award passed have been engaged.
Thus, when RW1 has given evasive reply to question on request of petitioner for reengagement, it
is to be read in favour of the petitioner by holding that petitioner had approached respondent for
reengagement as RW1 being contesting respondent was required to know if petitioner had
requested for reengagement verbally or by in writing and if he was sure that petitioner had not
requested him for reengagement as claimed by petitioner, he ought to have refused the same. In
view of foregoing discussions, this court is left with no option but to hold that petitioner had been
illegally retrenched by respondent and was not reengaged despite 43 co-workers who were
similarly situated had been ordered to be reengaged vide Award dated 30.3.2009.

19. In so far as claim of petitioner qua back wages is concerned, suffice would be to state
here that PW1 in her cross-examination has admitted that she had cultivable land from which she
had income and thus she could not be stated to have remained without any income ever since her
termination. Ld. Dy. D.A. representing respondent/State has contended with vehemence that full
back wages should not be granted mechanically. In this regard judgment of Hon’ble Apex Court
reported in 2014 (140) FLR 901 (SC) titled as Bharat Sanchar Nigam Ltd. vs. Bhurumal is quite
relevant which provides factors to considered while granting full wages which could not be granted
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automatically. As such, when petitioner himself admitted that he had source of income and in view
of judgments referred to above in (2014), the petitioner could not be granted back wages
automatically moreso when petitioner has admitted that he had source of income from agricultural
land although petitioner is held entitled for relief of reinstatement & in continuity in service and
seniority as prayed. Ld. Dy. D.A. for the State has contended that delay in raising demand notice in
this case disentitled petitioner relief sought for but factually in this case the delay is less than six
years and in view of judgment of Hon’ble Apex Court titled as reported in 2013 also the petitioner
cannot be deprived of relief sought for in the circumstance of the case. Keeping in view facts and
circumstances of case as has come in the evidence, petitioner is held entitled for reinstatement,
continuity in service and seniority with all consequential benefits except of back wages. As such,
delay would not effect relief sought for by the petitioner in the peculiar circumstances of case as
stated above. In view of foregoing, issue no. 2 is answered in affirmative whereas issue No.l and 3
are decided as discussed above. All the above-stated issues are decided accordingly.

Issue No. 4 :

20. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

Relief :

21. As sequel to my findings on foregoing issues, the reference/claim petition is allowed
partly. Accordingly, the respondent is hereby directed to re-engage the petitioner forthwith who
shall be entitled to seniority and continuity in service from the date of her illegal termination except
back wages. However, petitioner shall be considered for regularization by respondent at the time
when her juniors have been regularized as per policy governing daily wagers as framed by State
Govt. and operative from time to time. In the peculiar circumstances of the case, the parties are left
to bear their own costs.

22. The reference is answered in the aforesaid terms.

23. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

24. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 27th day of June, 2018.

K .K. SHARMA,

Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.

(Camp at Mandi)
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IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA H.P.
(CAMP AT MANDI)

Ref. No. :51/2015
Date of Institution : 23-02-2015
Date of Decision  :27-6-2018

Shri Pratap Chand s/o Shri Bhadru Ram, r/o Village Phakrohal, P.O. Seoh, Tehsil
Sarkaghat, District Mandi, H.P. ...Petitioner.

Versus

The Executive Engineer, B&R Sub Division, HPPWD, Dharampur, District Mandi, H.P.
...Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S. K. Sharma, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the industrial dispute raised by the worker Shri Pratap Chand s/o Shri Bhadru
Ram, r/o Village Phakrohal, P.O. Seoh, Tehsil Sarkaghat, District Mandi, H.P. before the
Executive Engineer, B&R Sub-Division, H.P.P.W.D. Dharampur, District Mandi, H.P. vide
demand notice dated 04-04-2010 regarding his alleged illegal termination of service w.e.f.
09-07-2005 suffers from delay and laches? If not, Whether termination of the services of
Shri Pratap Chand s/o Shri Bhadru Ram, r/o Village Phakrohal, P.O. Seoh, Tehsil
Sarkaghat, District Mandi, H.P. w.e.f. 09-07-2005 by the Executive Engineer, B&R Sub-
Division, H.P.P.W.D. Dharampur, District Mandi, H.P., without complying with the
provisions of the Industrial Disputes Act, 1947 is legal and justified? If not, what amount of
back wages, seniority, past service benefits and compensation the above worker is entitled
to from the above employer?”

2. After the receipt of the abovestated reference, a corrigendum dated 19th March, 2016
was received from the appropriate government which reads as under:

“In partial modification of this Department’s Notification of even number dated 17.01.2015,
the date of termination of services of workman Shri Pratap Chand s/o Shri Bhadru Ram, r/o
Village Phakrohal, P.O. Seoh, Tehsil Sarkaghat, District Mandi, H.P. may be read as
“08.7.2005” instead of “09-7-2005.

3. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

4. Brief facts as set up in the claim petition reveal that petitioner above named had been
engaged as daily waged beldar by respondent on 1.5.1999 where he worked upto 7.7.2005 when his
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services were illegally retrenched on 8.7.2005. Averment made in the claim petition revealed that
respondent had not prepared any seniority list and that juniors to the petitioner who worked in the
same category had been allowed to remain in continuous service and thus respondent is alleged to
have not followed the procedure of retrenchment envisaged under Section 25-G of the Industrial
Disputes Act, 1947 (hereinafter referred to as the “Act” for brevity) which is based on the doctrine
of ‘First come Last go’. It further remains the case of the claimant that persons namely Savitri,
Rajesh Kumar, Shashi Lal, Sat Pal, Roshani, Gulab Singh, Devender Kumar, Barfu Ram, Krishan
Devi, Achhari Devi, Barfi Devi, Raj Kumar and Ranjeet Singh were juniors to him who were
allowed to continue service and have been regularized on 28.11.2008. It is claimed that despite
availability of sufficient work and funds, respondent had retrenched petitioner and several others
and that retrenchment was violation of provisions of Sections 25-G, 25-H and 25-N of the Act. It
further transpires from the claim petition that Labour Commissioner was notified as “Specified
Authority” by government of Himachal Pradesh vide Notification No. 19-8/89-Shram (loose) dated
7.9.1992 for the purpose of Section of 25-N but government in order to facilitate itself got the
above said power conferred upon Chief Engineer, Central Zone, Mandi vide Notification
No.Shram(a)4-1/2005 dated 14.2.2005. It is claimed that Dharampur HPPWD is establishment
under Section 25-K and 25-L of the Act which required respondent to seek permission from
“Specified Authority” or the appropriate govt. under Section 25-N of the Act while retrenching
workmen. It is claimed that Chief Engineer, HPPWD had been illegally appointed as Specified
Authority as he himself is head of HPPWD under which respondent worked. It is further stated that
respondent in the month of April, 2005 after conferment of power upon Chief Engineer served with
notice under Section 25-N of the Act to petitioner and several others who had filed CWP
No. 486/2005 before the Hon’ble High Court of H.P. challenging Notification dated 14.2.2005 qua
conferment of power on Chief Engineer, HPPWD. It is claimed that even after filing writ petition,
petitioner and others co-workmen were retrenched. It is alleged that CWP No. 486/2005 was heard
by Hon’ble High Court of H.P. in which it was held that such type of notification qua conferment
of powers of Specified Authority upon Chief Engineer HPPWD was not sustainable in the eyes of
law and thereafter the notification dated 14.2.2005 was rescinded and the powers of Specified
Authority was again conferred upon Labour Commissioner, H.P. It is claimed that some of the
retrenched workers had raised industrial dispute before Conciliation Officer but conciliation failed
and matter was thereafter referred to this court for adjudication and thereafter awards were passed
on 30.3.2009 in favour of workmen vide which they were given benefit of reinstatement, seniority
and back wages. It is alleged that part of back wages was challenged by respondent in Hon’ble
High Court of H.P. and the same was decided vide common judgment reported in LHLJ 2010 Vol.
2 titled as Executive Engineer, HPPWD Dharampur vs. Dhani Ram/Nihal Chand decided on
13.5.2010 vide which instead of 50% back wages, a lump sum compensation of Rs. 50,000/- was
granted to the retrenched workmen. It is further alleged that in compliance to the award passed by
this court on 30.3.2009, 43 retrenched workmen joined their duties w.e.f. 16.9.2009 and even at that
time petitioner requested verbally to respondent to reinstate him who was senior to those retrenched
workmen engaged in pursuance to award dated 30.3.2009 but respondent did not reengage
petitioner. It is also claimed by petitioner that despite visiting office of respondent several times
requesting to reinstate but matter was lingered on one pretext to other and also on the ground of the
decision for reinstatement was to be taken by the government. Accordingly, petitioner referring to
various reported judgments in his claim petition has prayed for his reinstatement alongwith back
wages, continuity in service from the date of illegal retrenchment/termination along-with other
consequential benefits and to any other relief petitioner is found entitled besides regularization as
per the provisions of law or from the date when juniors to him have been regularized.

5. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, delay and laches. On merits admitted that petitioner was engaged in
July 1999 who had worked upto 7.7.2005 and was retrenched on 8.7.2005 after adopting all
requisite codal formalities. It is alleged that some junior daily waged workers were transferred to



TST03], feATee Ueen, 29 HS, 2019 /08 WU, 1941 2259

Dharampur Division from other Division but their seniority lists were not received as such they
were retained however after receiving the seniority list, retrenchment notice to those juniors had
been served who were surplus and not required by respondent. Further denied that respondent had
violated principle of ‘First come Last go’. In so far as delegation of powers of Specified Authority
to Chief Engineer (B&R) Central Zone Mandi on 14.2.2005 is concerned, it is contended that
Notification dated 14.2.2005 qua delegation of powers to Chief Engineer, North Zone was
rescinded and notice for permission for retrenchment of workmen had been obtained after giving
reasonable opportunity of being heard to these workmen. It is also claimed that respondent would
reengage the retrenched workmen including petitioner as and when any seasonal work existed
however further denied that notification qua conferment of powers to Chief Engineer, HPPWD as
“Specified Authority” was made with the object to retrench the petitioner and other co-workers. It
is emphatically denied that petitioner ever requested respondent for re-engagement rather petitioner
had raised demand notice in the year 2010 after about five years. It is also admitted that as per
awards of this court, 43 workmen were reengaged but the petitioner had not filed any case before
any court and those who had filed case before Labour Court were engaged. It is denied that
petitioner was illegally retrenched however admitted that instead of back wages, a lump sum
amount of Rs. 50,000/- was ordered to be granted to those workmen who had been retrenched and
were parties before the Hon’ble High Court of H.P. in CWP No. 1387/2010 titled as Nihal Chand
vs. State of H.P. Accordingly, petition was sought to be dismissed.

6. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

7. To prove his case, petitioner had examined himself as PW1 tendered/proved her
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, copy of seniority list Ex. P1, copies of demand
notices of other workers namely Mali Devi, Sita Ram, Basant Singh, Koshalya Devi, Magru Dutt,
Nawab Khan, Sanjay Kumar, Kanta Devi, Drompati Devi, Shailander, Raman Kumar, Amar Singh,
Manohar Lal, Gobind Ram, Kashmir Singh, Budhi Singh, Achhru Ram, Rajender Pal, Sapindra
Devi, Balwant Singh, Dhobi Devi, Krishni Devi, Prem Singh, Kamli Devi, Om Chand, Sunita Devi,
Savitri Devi, Ruma Devi, Sheela Devi, Nathu Ram, Roshani Devi, Puran Chand, Pawan Kumar,
Kamla Devi, Kunta Devi, Lachhman, Ramesh Chand, Mansa Devi, Puran Chand, Kamla Devi,
Saroja Devi, Duni Chand and Kishori Lal respectively Ex. P2 to Ex. P43, copy of demand notice of
petitioner Ex. P-44 and closed evidence. On the other hand, repudiating the evidence led by the
petitioner, respondent examined RW1 Shri Parmod Kashyap, Executive Engineer, HPPWD
Division Dharampur, tendered/proved his affidavit Ex. RWI1/A, copy of mandays chart Ex.
RW1/B, copy of notice Ex. RW1/C and closed evidence.

8. I have heard the 1d. Counsel representing parties gone through evidence on record of
this case carefully relevant for dispose of present claim petition.

9. From the contentions raised, following issues were framed on 8.12.2015 for
determination:

1. Whether the industrial dispute raised by petitioner vide demand notice dated 4.4.2010
qua his termination of service during 9.7.2005 by respondent suffers from the vice of
delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of services of the petitioner by the respondent w.e.f. 9.7.2005
is/was improper and unjustified as alleged? ...OPP.

3. If issue No. 2 is proved in affirmative, to what service benefits the petitioner is
entitled to? ...OPP.

4. Whether the claim petition is not maintainable in the present form? ...OPR.
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Relief.

10. It is pertinent to mention here that vide corrigendum dated 19th March, 2016 date of
retrenchment was shown as 8.7.2005 instead of 9.7.2005. It has come in the evidence that factually
petitioner remained in service till 7.7.2005 and service of petitioner was terminated on next date i.e.
on 8.7.2005 and not on 9.7.2005 and as such in issues No.1 and 2 date of termination shall be read
as 8.7.2005 and not 9.7.2005 and the findings shall on the basis of date of retrenchment in this case
on 8.7.2005.

11. For the reasons to be recorded hereinafter, my findings on the above issues are as
follows:—

Issue No. 1: Discussed

Issue No. 2: Yes

Issue No. 3 : Discussed

Issue No. 4 : No

Relief: Claim petition is partly allowed per operative part of the Award.
REASONS FOR FINDINGS

Issues No. 1 and 3:

12.  All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

13. At the outset, it is apt to mention here that respondent RW1 in the witness box has
admitted that as per seniority list Ex. P1 workmen shown therein were junior to petitioner and that
when petitioner was retrenched these juniors were allowed to remain in service. By such an
admission, RW1 has not only admitted retrenchment of petitioner in violation of doctrine of ‘Last
come First go’ envisaged under Section 25-G of the Act but at the same time, he has also admitted
relationship with the petitioner for having worked from July 1999 to 7.7.2005 as daily waged
beldar under respondent. The case of the petitioner simplicitor is that he has been illegally
retrenched, retaining juniors which was sheer discrimination as the only purpose for retrenchment
was to retain the junior who were the workmen of choice of respondent. In so far as award passed
in favour of 43 similarly situated workers are concerned, RW1 has admitted that in CWP No.
5189/2013 titled as Kanta Devi vs. State of H.P. and Ors. similarly situated workmen as that of
petitioner had been reinstated giving benefit of seniority with continuity in service and a lump sum
back wages of Rs. 50,000/-. Significantly, RW1 has admitted that order passed Kanta Devi’s case
(supra) has been implemented by respondent besides admitted that Hon’ble High Court of H.P. has
held that retrenchment was illegal and not in accordance with law.

14. PW1 Pratap Chand (petitioner) has stepped into witness box as PW1 sworn in affidavit
Ex. PW1/A deposed on oath as maintained in claim petition. In cross-examination, he has denied
that no junior to him had been retained while retrenching him although admitted that while
retrenching, notice was given to him by respondent and compensation was paid to him in the year
2005. Thus, case of the petitioner qua retrenchment would squarely fall under Section 25-H of the
Act as respondent while retrenching petitioner had not only issued notice but also paid
retrenchment compensation in 2005 as admitted by the petitioner. From cross-examination of RW1,
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it is evident that retrenchment of petitioner was arbitrarily made as juniors to petitioner were
retained and not reinstated despite his request RW1 has admitted that respondent had issued
demand notice Ex.P-44 prior to raising industrial dispute.

15. Ex. RWI1/B is mandays chart relating to petitioner which showed him to have worked
for 148 days in the year 1999, 327 days in 2000, 324 days in 2001, 343 days in 2002, 316 days in
2003, 287 days in 2004 and 184 days in 2005 respectively. Ex. RW1/C is copy of notice under
Section 25-N of the Act. As such, when respondent had complied with requirement of Section 25-N
of the Act and also paid compensation and as such provisions of Section 25-F would certainly not
be attracted in the facts and circumstances of case and it can also be not stated that respondent had
not violated Section 25-N of the Act. Be it stated that Ex. P1 is seniority list of daily waged beldar
in respect of Dharampur Division which showed that those workmen who had completed eight
years of service as on 31.3.2008 were regularized. Ex. P2 to P 43 are the demand notices issued by
several retrenched workers as enumerated in these notices. With the aid of copies of these notices,
1d. counsel for petitioner has established that petitioner in this case had issued demand notice Ex.
P44 on 4.4.2010 whereas all the 43 retrenched workmen had given demand notice later than
petitioner and were reinstated by the department in pursuance to order of Hon’ble High Court of
H.P as stated above. Thus, while relying upon these demand notices petitioner has also sought relief
of reinstatement based on equity as those workmen who were similarly situated have been
reinstated with consequential benefits although in pursuance to court order whereas 1d. Dy. D.A.
representing respondent has stated that although respondent had issued demand notice in less than
five years from date of his retrenchment yet for the delay in raising demand notice, the petitioner is
not entitled to relief sought for.

16. Ld. Dy. D.A. representing respondent has placed reliance upon the judgment of
Hon’ble Apex Court reported in 2013 (136) FLR 893 (SC) titled as Assistant Engineer,
Rajasthan Development Corporation and another vs. Geetam Singh. In this judgment Hon’ble
Apex Court has held that delay in raising industrial dispute is certainly important
aspect/circumstance which labour court has to keep in mind while exercising discretion at the time
of giving final relief. In para Nos. (20) and (21) of the judgment (supra) it has been held that before
exercising its judicial discretion, the Labour Court or Tribunal has to keep in mind all relevant
factors including the mode and manner of appointment, nature of employment, length of service,
the ground on which termination has been set aside and delay in raising industrial dispute before
grant of relief. In the case before Hon’ble Apex Court (2013) workman concerned had worked
merely for 286 days and raised industrial dispute in 1992 whose service had been terminated in
1986 and had thus raised industrial dispute after six years from date of termination. The Hon’ble
Apex Court has held that compensation awarded by Single Judge of the Hon’ble High Court was
too low and awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum. In this
judgment criteria was prescribed when compensation would be appropriate relief instead of
engagement. On the other hand, 1d. counsel for petitioner has placed reliance upon judgment of
Hon’ble High Court of Punjab & Haryana titled as Naval Singh vs. P.O. Industrial Tribunal-
cum-Labour Court, Circle-I, Faridabad, reported in [2018 (157) FLR 746] and the relevant para
is reproduced below:

“Termination-of-workmen-Appeal-Appellant also deserves to be granted similar relief-
Which has been granted by State to other workmen, whose services retrenched at same
time-Services of all other workmen were regularized-The appellant should not be
discriminated.....”

17. Relying upon the judgment (2018), 1d. Counsel for petitioner has vehemently
contended that all the 43 co-workmen including the petitioner who had been retrenched were
similarly situated and have now been engaged in pursuance to court order vide which relief of
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reinstatement in service and lump-sum compensation of Rs.50,000/- had been granted. Since the
petitioner as well as co-workmen reinstated are similarly situated and that petitioner has given
reasonable explanation for delay in approaching this court for redressal of his grievance, the
petitioner would in equity entitled to similar relief as has been granted to other co-workmen earlier
who had although issued various demands notices referred to above later than petitioner. Thus, it
cannot be stated that petitioner was negligent or had caused delay in moving before the labour
authorities. Accordingly, it is held that petitioner like other co-workmen would also be entitled to
the same relief in view of judgment of titled as Naval Singh vs. P.O. Industrial Tribunal-cum-
Labour Court, Circle-I, Faridabad, reported in [2018 (157) FLR 746] as well as judgment dated
20.12.2012 passed in Kanta Devi vs. State of H.P. & Ors. in CWP No. 5189/2012. The case of
petitioner gets further strengthens from order dated 13.5.2010 titled as The Executive Engineer,
Dharampur HPPWD Dharampur vs. Dhani Ram in CWP No. 1365/2010. In such
circumstances, the judgment of Hon’ble Apex Court (2013) is not at all attracted in as it merely
provides guidelines and factors to be considered by court before granting final relief but that does
not in any manner prescribe “all possible aspects and circumstances” and in the case in hand
having different facts and applying principle of equity also petitioner can be granted same relief by
reinstatement in service as given to other co-workmen as stated above and other consequential
benefits except back wages as petitioner himself had admitted in cross-examination that he had
cultivable land and as such he cannot be stated to have remained unemployed from date of illegal
termination.

18. I have gone through the above said judgment, evidence relied upon by the parties and
of the view that judgment (2013) of Hon’ble Apex Court in question does not prohibit this court to
take into consideration all relevant circumstances while granting final relief to the petitioner. It may
not be erroneous to mention here that the Hon’ble Apex Court has not provided any straight jacket
formula showing some specific ground where to deny reinstatement in service rather various
factors which must weigh in the mind of this court while granting final relief to petitioner. In the
case in hand, petitioner had served notice after less than five years who had established that
respondent had violated Section 25-G of the Act by not following rightful procedure while
retrenching petitioner as stated above. Not only this, the seniority list Ex. P1 relied upon by
petitioner in unambiguous terms established that junior workmen to petitioner who had been
retrenched have been reinstated in pursuance to order of Hon’ble High Court of H.P. which would
not in any manner eclipse claim of petitioner from getting relief of reinstatement and other
consequential benefit. Although RW1 has denied that petitioner had ever approached him for
reengagement and that similar plea has been maintained in reply but in cross-examination RW1 has
shown his ignorance if petitioner had requested him orally or in writing for reengagement besides
specifically admitted that those co-workmen in whose favour award passed have been engaged.
Thus, when RW1 has given evasive reply to question on request of petitioner for reengagement, it
is to be read in favour of the petitioner by holding that petitioner had approached respondent for
reengagement as RW1 being contesting respondent was required to know if petitioner had
requested for reengagement verbally or by in writing and if he was sure that petitioner had not
requested him for reengagement as claimed by petitioner, he ought to have refused the same. In
view of foregoing discussions, this court is left with no option but to hold that petitioner had been
illegally retrenched by respondent and was not reengaged despite 43 co-workers who were
similarly situated had been ordered to be reengaged vide Award dated 30.3.2009.

19. In so far as claim of petitioner qua back wages is concerned, suffice would be to state
here that PW1 in his cross-examination has admitted that he had cultivable land from which he had
income and thus he could not be stated to have remained without any income ever since his
termination. Ld. Dy. D.A. representing respondent/State has contended with vehemence that full
back wages should not be granted mechanically. In this regard judgment of Hon’ble Apex Court
reported in 2014 (140) FLR 901 (SC) titled as Bharat Sanchar Nigam Ltd. vs. Bhurumal is quite
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relevant which provides factors to considered while granting full wages which could not be granted
automatically. As such, when petitioner himself admitted that he had source of income and in view
of judgments referred to above in (2014), the petitioner could not be granted back wages
automatically moreso when petitioner has admitted that he had source of income from agricultural
land although petitioner is held entitled for relief of reinstatement & in continuity in service and
seniority as prayed. Ld. Dy. D.A. for the State has contended that delay in raising demand notice in
this case disentitled petitioner relief sought for but factually in this case the delay is less than six
years and in view of judgment of Hon’ble Apex Court titled as reported in 2013 also the petitioner
cannot be deprived of relief sought for in the circumstance of the case. Keeping in view facts and
circumstances of case as has come in the evidence, petitioner is held entitled for reinstatement,
continuity in service and seniority with all consequential benefits except of back wages. As such,
delay would not effect relief sought for by the petitioner in the peculiar circumstances of case as
stated above. In view of foregoing, issue no. 2 is answered in affirmative whereas issue no.1 and 3
are decided as discussed above. All the above-stated issues are decided accordingly.

Issue No. 4 :

20. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

Relief :

20. As sequel to my findings on foregoing issues, the reference/claim petition is allowed
partly. Accordingly, the respondent is hereby directed to re-engage the petitioner forthwith who
shall be entitled to seniority and continuity in service from the date of his illegal termination except
back wages. However, petitioner shall be considered for regularization by respondent at the time
when his juniors have been regularized as per policy governing daily wagers as framed by State
Govt. and operative from time to time. In the peculiar circumstances of the case, the parties are left
to bear their own costs.

21. The reference is answered in the aforesaid terms.

22. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

23. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 27th day of June, 2018.

K .K. SHARMA,

Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.

(Camp at mandi).
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IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.
(CAMP AT MANDI)

Ref. No. :394/2015
Date of Institution : 10-09-2015
Date of Decision :27-6-2018

Shri Kishori Lal s/o Shri Sukh Ram, r/o Village Baral, P.O. Baroti, Tehsil Sarkaghat,
District Mandi, H.P. ...Petitioner.

Versus

The Executive Engineer, Dharampur Division, HPPWD, Dharampur, District Mandi, H.P.
...Respondent.

Reference under section 10 of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.K. Sharma, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:

“Whether the industrial dispute raised by the worker Shri Kishori Lal s/o Shri Sukh Ram,
r/o Village Baral, P.O. Baroti, Tehsil Sarkaghat, District Mandi, H.P. before the Executive
Engineer, H.P.P.W.D. Division Dharampur, Tehsil Sarkaghat, District Mandi, H.P. vide
demand notice dated 16.06.2009 regarding his alleged illegal termination of service w.e.f.
8.7.2005 suffers from delay and latches? If not, whether termination of the services of Shri
Kishori Lal s/o Shri Sukh Ram, r/o Village Baral, P.O. Baroti, Tehsil Sarkaghat, District
Mandi, H.P. by the Executive Engineer, Dharampur Division, H.P.P.W.D. Dharampur,
District Mandi, H.P. w.e.f. 08.7.2005 without complying the provisions of the Industrial
Disputes Act, 1947, is legal and justified? If not, what amount of back wages, seniority, past
service benefits and compensation the above aggrieved workman is entitled to from the
above employer?”’

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as set up in the claim petition reveal that petitioner above named had been
engaged as daily waged beldar by respondent on 1.9.1999 where he worked upto 7.7.2005 when his
services were illegally retrenched on 8.7.2005. Averment made in the claim petition revealed that
respondent had not prepared any seniority list and that juniors to the petitioner who worked in the
same category had been allowed to remain in continuous service and thus respondent is alleged to
have not followed the procedure of retrenchment envisaged under Section 25-G of the Industrial
Disputes Act, 1947 (hereinafter referred to as the “Act” for brevity) which is based on the
doctrine of ‘First come Last go’. It further remains the case of the claimant that persons namely
Savitri, Rajesh Kumar, Shashi Lal, Sat Pal, Roshani, Gulab Singh, Devender Kumar, Barfu Ram,
Krishan Devi, Achhari Devi, Barfi Devi, Raj Kumar and Ranjeet Singh were juniors to him who
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were allowed to continue service and have been regularized on 28.11.2008. It is claimed that
despite availability of sufficient work and funds, respondent had retrenched petitioner and several
others and that retrenchment was violation of provisions of Sections 25-G, 25-H and 25-N of the
Act. It further transpires from the claim petition that Labour Commissioner was notified as
“Specified Authority” by Government of Himachal Pradesh vide Notification No. 19-8/89-
Shram(loose) dated 7.9.1992 for the purpose of Section of 25-N but government in order to
facilitate itself got the above said power conferred upon Chief Engineer, Central Zone, Mandi vide
Notification No.Shram(a)4-1/2005 dated 14.2.2005. It is claimed that Dharampur HPPWD is
establishment under Section 25-K and 25-L of the Act which required respondent to seek
permission from “Specified Authority” or the appropriate govt. under Section 25-N of the Act
while retrenching workmen. It is claimed that Chief Engineer, HPPWD had been illegally
appointed as Specified Authority as he himself is head of HPPWD under which respondent worked.
It is further stated that respondent in the month of April 2005 after conferment of power upon Chief
Engineer served with notice under Section 25- N of the Act to petitioner and several others who
had filed CWP no. 486/2005 before the Hon’ble High Court of H.P. challenging Notification dated
14.2.2005 qua conferment of power on Chief Engineer, HPPWD. It is claimed that even after filing
writ petition, petitioner and others co-workmen were retrenched. It is alleged that CWP No.
486/2005 was heard by Hon’ble High Court of H.P. in which it was held that such type of
notification qua conferment of powers of Specified Authority upon Chief Engineer HPPWD was
not sustainable in the eyes of law and thereafter the notification dated 14.2.2005 was rescinded and
the powers of Specified Authority was again conferred upon Labour Commissioner, H.P. It is
claimed that some of the retrenched workers had raised industrial dispute before Conciliation
Officer but conciliation failed and matter was thereafter referred to this court for adjudication and
thereafter awards were passed on 30.3.2009 in favour of workmen vide which they were given
benefit of reinstatement, seniority and back wages. It is alleged that part of back wages was
challenged by respondent in Hon’ble High Court of H.P. and the same was decided vide common
judgment reported in LHLJ 2010 Vol. 2 titled as Executive Engineer, HPPWD Dharampur vs.
Dhani Ram/Nihal Chand decided on 13.5.2010 vide which instead of 50% back wages, a lump sum
compensation of Rs. 50,000/- was granted to the retrenched workmen. It is further alleged that in
compliance to the award passed by this court on 30.3.2009, 43 retrenched workmen joined their
duties w.e.f. 16.9.2009 and even at that time petitioner requested verbally to respondent to reinstate
him who was senior to those retrenched workmen engaged in pursuance to award dated 30.3.2009
but respondent did not reengage petitioner. It is also claimed by petitioner that despite visiting
office of respondent several times requesting to reinstate but matter was lingered on one pretext to
other and also on the ground of the decision for reinstatement was to be taken by the government.
Accordingly, petitioner referring to various reported judgments in his claim petition has
prayed for his reinstatement along-with back wages, continuity in service from the date of illegal
retrenchment/termination along-with other consequential benefits and to any other relief petitioner
is found entitled besides regularization as per the provisions of law or from the date when juniors to
him have been regularized.

4. The respondent contested the claim petition, filed reply infer-alia taken preliminary
objections of maintainability, delay and laches. On merits admitted that petitioner was engaged in
October 1999 who had worked upto 7.7.2005 and was retrenched on 8.7.2005 after adopting all
requisite codal formalities. It is alleged that some junior daily waged workers were transferred to
Dharampur Division from other Division but their seniority lists were not received as such they
were retained however after receiving the seniority list, retrenchment notice to those juniors had
been served who were surplus and not required by respondent. Further denied that respondent had
violated principle of ‘First come Last go’. In so far as delegation of powers of Specified Authority
to Chief Engineer (B&R) Central Zone, Mandi on 14.2.2005 is concerned, it is contended that
Notification dated 14.2.2005 qua delegation of powers to Chief Engineer, North Zone was
rescinded and notice for permission for retrenchment of workmen had been obtained after giving
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reasonable opportunity of being heard to these workmen. It is also claimed that respondent would
reengage the retrenched workmen including petitioner as and when any seasonal work existed
however further denied that notification qua conferment of powers to Chief Engineer, HPPWD as
“Specified Authority” was made with the object to retrench the petitioner and other co-workers. It
is emphatically denied that petitioner ever requested respondent for reengagement rather petitioner
had raised demand notice in the year 2010 after about five years. It is also admitted that as per
awards of this court, 43 workmen were reengaged but the petitioner had not filed any case before
any court and those who had filed case before Labour Court were engaged. It is denied that
petitioner was illegally retrenched however admitted that instead of back wages, a lump sum
amount of Rs. 50,000/- was ordered to be granted to those workmen who had been retrenched and
were parties before the Hon’ble High Court of H.P. in CWP No. 1387/2010 titled as Nihal Chand
vs. State of H.P. Accordingly, petition was sought to be dismissed.

5. No rejoinder has been filed by the petitioner.

6. To prove his case, petitioner had examined himself as PW1 tendered/proved her
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, copy of seniority list Ex. P1, copies of demand
notices of other workers namely Mali Devi, Sita Ram, Basant Singh, Koshalya Devi, Magru Dutt,
Nawab Khan, Sanjay Kumar, Kanta Devi, Drompati Devi, Shailander, Raman Kumar, Amar Singh,
Manohar Lal, Gobind Ram, Kashmir Singh, Budhi Singh, Achhru Ram, Rajender Pal, Sapindra
Devi, Balwant Singh, Dhobi Devi, Krishni Devi, Prem Singh, Kamli Devi, Om Chand, Sunita Devi,
Savitri Devi, Ruma Devi, Sheela Devi, Nathu Ram, Roshani Devi, Puran Chand, Pawan Kumar,
Kamla Devi, Kunta Devi, Lachhman, Pratap Chand, Mansa Devi, Puran Chand, Kamla Devi,
Saroja Devi, Duni Chand respectively Ex. P2 to Ex. P43, copy of demand notice of petitioner
Ex. P-44, copy of year-wise mandays of workers Ex. P45 and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Parmod Kashyap,
Executive Engineer, HPPWD Division Dharampur, tendered/proved his affidavit Ex. RW1/A, copy
of mandays chart Ex. RW1/B and closed evidence.

7. 1 have heard the 1d. counsel representing parties gone through evidence on record of
this case carefully relevant for dispose of present claim petition.

8. From the contentions raised, following issues were framed on 9.12.2015 for
determination:

1.  Whether the industrial dispute raised by petitioner vide demand notice dated
16.6.2009 qua his termination of service during 8.7.2005 by respondent suffers from
the vice of delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of services of the petitioner by the respondent w.e.f. 8.7.2005
is/was improper and unjustified as alleged? ...OPP.

3. If issue no.2 is proved in affirmative, to what service benefits the petitioner is

entitled to? ...OPP.
4. Whether the claim petition is not maintainable in the present form? ...OPR.
Relief.

9. For the reasons toe be recorded hereinafter, my findings on the above issues are as
follows:—
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Issue No.1 : Discussed

Issue No.2 : Yes

Issue No.3: Discussed

Issue No.4: No

Relief : Claim petition is partly allowed per operative part of the Award.
REASONS FOR FINDINGS

Issues No. 1 and 3 :

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. At the outset, it is apt to mention here that respondent RW1 in the witness box has
admitted that as per seniority list Ex. P1 workmen shown therein were junior to petitioner and that
when petitioner was retrenched these juniors were allowed to remain in service. By such an
admission, RW1 has not only admitted retrenchment of petitioner in violation of doctrine of ‘Last
come First go’ envisaged under Section 25-G of the Act but at the same time, he has also admitted
relationship with the petitioner for having worked from October, 1999 to 7.7.2005 as daily waged
beldar under respondent. The case of the petitioner simplicitor is that he has been illegally
retrenched, retaining juniors which was sheer discrimination as the only purpose for retrenchment
was to retain the junior who were the workmen of choice of respondent. In so far as award passed
in favour of 43 similarly situated workers are concerned, RW1 has admitted that in CWP
n0.5189/2013 titled as Kanta Devi vs. State of H.P. and Ors. similarly situated workmen as that of
petitioner had been reinstated giving benefit of seniority with continuity in service and a lump sum
back wages of Rs. 50,000/-. Significantly, RW1 has admitted that order passed Kanta Devi’s case
(supra) has been implemented by respondent besides admitted that Hon’ble High Court of H.P. has
held that retrenchment was illegal and not in accordance with law.

12. PW1 Kishori Lal (petitioner) has stepped into witness box as PW1 sworn in affidavit
Ex. PW1/A deposed on oath as maintained in claim petition. In cross-examination, he has denied
that no junior to him had been retained while retrenching him although admitted that while
retrenching, notice was given to him by respondent and compensation was paid to him in the year
2005. Thus, case of the petitioner qua retrenchment would squarely fall under Section 25-H of the
Act as respondent while retrenching petitioner had not only issued notice but also paid
retrenchment compensation in 2005 as admitted by the petitioner. From cross-examination of RW1,
it is evident that retrenchment of petitioner was arbitrarily made as juniors to petitioner were
retained and not reinstated despite his request RW1 has admitted that respondent had issued
demand notice Ex.P-44 prior to raising industrial dispute.

13. Ex. RWI1/B is mandays chart relating to petitioner which showed him to have worked
for 49 days in the year 1999, 284 days in 2000, 310 days in 2001, 275 days in 2002, 290 days in
2003, 267 days in 2004 and 61 days in 2005 respectively. Since it is admitted case of the party that
retrenchment compensation has been paid under Section 25-N of the Act, the provisions of Section
25-F of the Act would not be attracted in the facts and circumstances of the case. Be it stated that
Ex. P1 is seniority list of daily waged beldar in respect of Dharampur Division which showed that
those workmen who had completed eight years of service as on 31.3.2008 were regularized. Ex. P2
to P 43 are the demand notices issued by several retrenched workers as enumerated in these notices.
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With the aid of copies of these notices, 1d. Counsel for petitioner has established that petitioner in
this case had issued demand notice Ex. P44 on 16.6.2009 whereas all the 43 retrenched workmen
had given demand notice later than petitioner and were reinstated by the department in pursuance to
order of Hon’ble High Court of H.P as stated above. Thus, while relying upon these demand
notices petitioner has also sought relief of reinstatement based on equity as those workmen who
were similarly situated have been reinstated with consequential benefits although in pursuance to
court order whereas 1d. Dy. D.A. representing respondent has stated that although respondent had
issued demand notice in less than five years from date of his retrenchment yet for the delay in
raising demand notice, the petitioner is not entitled to relief sought for.

14. Ld. Dy. D.A. representing respondent has placed reliance upon the judgment of
Hon’ble Apex Court reported in 2013 (136) FLR 893 (SC) titled as Assistant Engineer Rajasthan
Development Corporation and another vs. Geetam Singh. In this judgment Hon’ble Apex Court
has held that delay in raising industrial dispute is certainly important aspect/circumstance which
labour court has to keep in mind while exercising discretion at the time of giving final relief. In
para Nos. (20) and (21) of the judgment (supra) it has been held that before exercising its judicial
discretion, the Labour Court or Tribunal has to keep in mind all relevant factors including the mode
and manner of appointment, nature of employment, length of service, the ground on which
termination has been set aside and delay in raising industrial dispute before grant of relief. In the
case before Hon’ble Apex Court (2013) workman concerned had worked merely for 286 days and
raised industrial dispute in 1992 whose service had been terminated in 1986 and had thus raised
industrial dispute after six years from date of termination. The Hon’ble Apex Court has held that
compensation awarded by Single Judge of the Hon’ble High Court was too low and awarded a
lump-sum of Rs.1 lakh along-with interest @ 9% per annum. In this judgment criteria was
prescribed when compensation would be appropriate relief instead of engagement. On the other
hand, 1d. Counsel for petitioner has placed reliance upon judgment of Hon’ble High Court of
Punjab & Haryana titled as Naval Singh vs. P.O. Industrial Tribunal-cum-Labour Court,
Circle-I, Faridabad, reported in [2018 (157) FLR 746] and the relevant para is reproduced below:

“Termination-of-workmen-Appeal-Appellant also deserves to be granted similar relief-
Which has been granted by State to other workmen, whose services retrenched at same
time-Services of all other workmen were regularized-The appellant should not be
discriminated.....”

15. Relying upon the judgment (2018), 1d. Counsel for petitioner has vehemently
contended that all the 43 co-workmen including the petitioner who had been retrenched were
similarly situated and have now been engaged in pursuance to court order vide which relief of
reinstatement in service and lump sum compensation of Rs. 50,000/- had been granted. Since the
petitioner as well as co-workmen reinstated are similarly situated and that petitioner has given
reasonable explanation for delay in approaching this court for redressal of his grievance, the
petitioner would in equity entitled to similar relief as has been granted to other co-workmen earlier
who had although issued various demands notices referred to above later than petitioner. Thus, it
cannot be stated that petitioner was negligent or had caused delay in moving before the labour
authorities. Accordingly, it is held that petitioner like other co-workmen would also be entitled to
the same relief in view of judgment of titled as Naval Singh vs. P.O. Industrial Tribunal-cum-
Labour Court, Circle-I, Faridabad, reported in [2018 (157) FLR 746] as well as judgment dated
20.12.2012 passed in Kanta Devi Vs. State of H.P. & Ors. in CWP No.5189/20212. The case of
petitioner gets further strengthens from order dated 13.5.2010 titled as The Executive Engineer,
Dharampur HPPWD Dharampur Vs. Dhani Ram in CWP No.1365/2010. In such
circumstances, the judgment of Hon’ble Apex Court (2013) is not at all attracted in as it merely
provides guidelines and factors to be considered by court before granting final relief but that does
not in any manner prescribe “all possible aspects and circumstances” and in the case in hand
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having different facts and applying principle of equity also petitioner can be granted same relief by
reinstatement in service as given to other co-workmen as stated above and other consequential
benefits except back wages as petitioner himself had admitted in cross examination that he had
cultivable land and as such he cannot be stated to have remained unemployed from date of illegal
termination.

16. I have gone through the above said judgment, evidence relied upon by the parties and
of the view that judgment (2013) of Hon’ble Apex Court in question does not prohibit this court to
take into consideration all relevant circumstances while granting final relief to the petitioner. It may
not be erroneous to mention here that the Hon’ble Apex Court has not provided any straight jacket
formula showing some specific ground where to deny reinstatement in service rather various
factors which must weigh in the mind of this court while granting final relief to petitioner. In the
case in hand, petitioner had served notice after less than five years who had established that
respondent had violated Section 25-G of the Act by not following rightful procedure while
retrenching petitioner as stated above. Not only this, the seniority list Ex. P1 relied upon by
petitioner in unambiguous terms established that junior workmen to petitioner who had been
retrenched have been reinstated in pursuance to order of Hon’ble High Court of H.P. which would
not in any manner eclipse claim of petitioner from getting relief of reinstatement and other
consequential benefit. Although RW1 has denied that petitioner had ever approached him for re-
engagement and that similar plea has been maintained in reply but in cross-examination RW1 has
shown his ignorance if petitioner had requested him orally or in writing for re-engagement besides
specifically admitted that those co-workmen in whose favour award passed have been engaged.
Thus, when RW1 has given evasive reply to question on request of petitioner for re-engagement, it
is to be read in favour of the petitioner by holding that petitioner had approached respondent for
reengagement as RW1 being contesting respondent was required to know if petitioner had
requested for re-engagement verbally or by in writing and if he was sure that petitioner had not
requested him for re-engagement as claimed by petitioner, he ought to have refused the same. In
view of foregoing discussions, this court is left with no option but to hold that petitioner had been
illegally retrenched by respondent and was not reengaged despite 43 co-workers who were
similarly situated had been ordered to be reengaged vide Award dated 30.3.2009.

17. In so far as claim of petitioner qua back wages is concerned, suffice would be to state
here that PW1 in his cross-examination has admitted that he had cultivable land from which he had
income and thus he could not be stated to have remained without any income ever since his
termination. Ld. Dy. D.A. representing respondent/State has contended with vehemence that full
back wages should not be granted mechanically. In this regard judgment of Hon’ble Apex Court
reported in 2014 (140) FLR 901 (SC) titled as Bharat Sanchar Nigam Ltd. vs. Bhurumal is quite
relevant which provides factors to be considered while granting full wages which could not be
granted automatically. As such, when petitioner himself admitted that he had source of income and
in view of judgments referred to above in (2014), the petitioner could not be granted back wages
automatically moreso when petitioner has admitted that he had source of income from agricultural
land although petitioner is held entitled for relief of reinstatement & in continuity in service and
seniority as prayed. Ld. Dy. D.A. for the State has contended that delay in raising demand notice in
this case disentitled petitioner relief sought for but factually in this case the delay is less than six
years and in view of judgment of Hon’ble Apex Court titled as reported in 2013 also the petitioner
cannot be deprived of relief sought for in the circumstance of the case. Keeping in view facts and
circumstances of case as has come in the evidence, petitioner is held entitled for reinstatement,
continuity in service and seniority with all consequential benefits except of back wages. As such,
delay would not effect relief sought for by the petitioner in the peculiar circumstances of case as
stated above. In view of foregoing, issue No. 2 is answered in affirmative whereas issue no.l and 3
are decided as discussed above. All the above-stated issues are decided accordingly.
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Issue No. 4:

18. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

Relief :

19. As sequel to my findings on foregoing issues, the reference/claim petition is allowed
partly. Accordingly, the respondent is hereby directed to re-engage the petitioner forthwith who
shall be entitled to seniority and continuity in service from the date of his illegal termination except
back wages. However, petitioner shall be considered for regularization by respondent at the time
when his juniors have been regularized as per policy governing daily wagers as framed by State
Govt. and operative from time to time. In the peculiar circumstances of the case, the parties are left
to bear their own costs.

20. The reference is answered in the aforesaid terms.

21. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

22. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 27th day of June, 2018.

K. K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

(Camp at Mandi).

IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.
(CAMP AT MANDI)

Ref. No. :49/2015
Date of Institution : 23-02-2015
Date of Decision :27-6-2018

Smt. Biasan Devi w/o Shri Sawaru Ram, r/o Village Drahal, P.O. Sidhpur, Tehsil
Sarkaghat, District Mandi, H.P. ...Petitioner.

Versus

The Executive Engineer, Dharampur Division, HPPWD, Dharampur, District Mandi, H.P.
...Respondent.
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Reference under Section 10 of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.K. Sharma, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the industrial dispute raised by the worker Smt. Biasan Devi w/o Shri Sawaru
Ram, r/o Village Drahal, P.O. Sidhpur, Tehsil Sarkaghat, Distirct Mandi, H.P. before the
Executive Engineer, Dharampur Division, H.P.P.W.D. , Dharampur, District Mandi, H.P.
vide demand notice dated 01-08-2010 regarding her alleged illegal termination of services
w.e.f. 09-7-2005 suffers from delay and laches? If not, Whether termination of the services
of Smt. Biasan Devi w/o Shri Sawaru Ram, r/o Village Drahal, P.O. Sidhpur, Tehsil
Sarkaghat, District Mandi, H.P. w.e.f. 09-07-2005 by the Executive Engineer, Dharampur
Division, H.P.P.W.D. Dharampur, District Mandi, H.P., without complying with the
provisions of the Industrial Disputes Act, 1947, is legal and justified? If not, what amount of
back wages, seniority, past service benefits and compensation the above worker is entitled
to from the above employer?”

2. After the receipt of the above stated reference, a corrigendum dated 19th March, 2016
was received from the appropriate government which reads as under:

“In partial modification of this Department’s Notification of even number dated 17.01.2015,
the date of termination of services of workman Smt. Biasan Devi w/o Shri Sawaru Ram, r/o
Village Drahal, P.O. Sidhpur, Tehsil Sarkaghat, District Mandi, H.P. may be read as
“08.7.2005” instead of “09-7-2005.

3. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

4. Brief facts as set up in the claim petition reveal that petitioner above named had been
engaged as daily waged beldar by respondent on 1.1.1999 where she worked upto 7.7.2005 when
her services were illegally retrenched on 8.7.2005. Averment made in the claim petition revealed
that respondent had not prepared any seniority list and that juniors to the petitioner who worked in
the same category had been allowed to remain in continuous service and thus respondent is alleged
to have not followed the procedure of retrenchment envisaged under Section 25-G of the Industrial
Disputes Act, 1947 (hereinafter referred to as the “Act” for brevity) which is based on the
doctrine of ‘First come Last go’ It further remains the case of the claimant that persons namely
Savitri, Rajesh Kumar, Shashi Lal, Sat Pal, Roshani, Gulab Singh, Devender Kumar, Barfu Ram,
Krishan Devi, Achhari Devi, Barfi Devi, Raj Kumar and Ranjeet Singh were juniors to her who
were allowed to continue service and have been regularized on 28.11.2008. It is claimed that
despite availability of sufficient work and funds, respondent had retrenched petitioner and several
others and that retrenchment was violation of provisions of Sections 25-G, 25-H and 25-N of the
Act. It further transpires from the claim petition that Labour Commissioner was notified as
“Specified Authority” by government of Himachal Pradesh vide Notification No.19-8/89-
Shram[loose] dated 7.9.1992 for the purpose of Section of 25-N but government in order to
facilitate itself got the above said power conferred upon Chief Engineer, Central Zone, Mandi vide
Notification no.Shram[a]4-1/2005 dated 14.2.2005. It is claimed that Dharampur HPPWD is
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establishment under Section 25-K and 25-L of the Act which required respondent to seek
permission from “Specified Authority” or the appropriate govt. under Section 25-N of the Act
while retrenching workmen. It is claimed that Chief Engineer, HPPWD had been illegally
appointed as Specified Authority as he himself is head of HPPWD under which respondent worked.
It is further stated that respondent in the month of April, 2005 after conferment of power upon
Chief Engineer served with notice under Section 25-N of the Act to petitioner and several others
who had filed CWP no. 486/2005 before the Hon’ble High Court of H.P. challenging Notification
dated 14.2.2005 gua conferment of power on Chief Engineer, HPPWD. It is claimed that even after
filing writ petition, petitioner and others co-workmen were retrenched. It is alleged that CWP
n0.486/2005 was heard by Hon’ble High Court of H.P. in which it was held that such type of
notification qua conferment of powers of Specified Authority upon Chief Engineer HPPWD was
not sustainable in the eyes of law and thereafter the notification dated 14.2.2005 was rescinded and
the powers of Specified Authority was again conferred upon Labour Commissioner, H.P. It is
claimed that some of the retrenched workers had raised industrial dispute before Conciliation
Officer but conciliation failed and matter was thereafter referred to this court for adjudication and
thereafter awards were passed on 30.3.2009 in favour of workmen vide which they were given
benefit of reinstatement, seniority and back wages. It is alleged that part of back wages was
challenged by respondent in Hon’ble High Court of H.P. and the same was decided vide common
judgment reported in LHLJ 2010 Vol. 2 titled as Executive Engineer, HPPWD Dharampur vs.
Dhani Ram/Nihal Chand decided on 13.5.2010 vide which instead of 50% back wages, a lump sum
compensation of Rs.50,000/-was granted to the retrenched workmen. It is further alleged that in
compliance to the award passed by this court on 30.3.2009, 43 retrenched workmen joined their
duties w.e.f. 16.9.2009 and even at that time petitioner requested verbally to respondent to reinstate
her who was senior to those retrenched workmen engaged in pursuance to award dated 30.3.2009
but respondent did not re-engage petitioner. It is also claimed by petitioner that despite visiting
office of respondent several times requesting to reinstate but matter was lingered on one pretext to
other and also on the ground of the decision for reinstatement was to be taken by the government.
Accordingly, petitioner referring to various reported judgments in her claim petition has prayed for
her reinstatement along-with back wages, continuity in service from the date of illegal
retrenchment/termination along-with other consequential benefits and to any other relief petitioner
is found entitled besides regularization as per the provisions of law or from the date when juniors to
her have been regularized.

5. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, delay and laches. On merits admitted that petitioner was engaged in
January, 1999 who had worked upto 7.7.2005 and was retrenched on 8.7.2005 after adopting all
requisite codal formalities. It is alleged that some junior daily waged workers were transferred to
Dharampur Division from other Division but their seniority lists were not received as such they
were retained however after receiving the seniority list, retrenchment notice to those juniors had
been served who were surplus and not required by respondent. Further denied that respondent had
violated principle of ‘First come Last go’. In so far as delegation of powers of Specified Authority
to Chief Engineer, (B&R) Central Zone Mandi on 14.2.2005 is concerned, it is contended that
Notification dated 14.2.2005 qua delegation of powers to Chief Engineer, North Zone was
rescinded and notice for permission for retrenchment of workmen had been obtained after giving
reasonable opportunity of being heard to these workmen. It is also claimed that respondent would
reengage the retrenched workmen including petitioner as and when any seasonal work existed
however further denied that notification qua conferment of powers to Chief Engineer, HPPWD as
“Specified Authority” was made with the object to retrench the petitioner and other co-workers. It
is emphatically denied that petitioner ever requested respondent for re-engagement  rather
petitioner had raised demand notice in the year 2010 after about five years. It is also admitted that
as per awards of this court, 43 workmen were re-engaged but the petitioner had not filed any case
before any court and those who had filed case before Labour Court were engaged. It is denied that
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petitioner was illegally retrenched however admitted that instead of back wages, a lump sum
amount of Rs.50,000/- was ordered to be granted to those workmen who had been retrenched and
were parties before the Hon’ble High Court of H.P. in CWP No.1387/2010 titled as Nihal Chand
vs. State of H.P.. Accordingly, petition was sought to be dismissed.

6. The petitioner filed rejoinder, reiterated her stand as maintained in the claim petition.

7. To prove her case, petitioner had examined herself as PW1 tendered/proved her
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, copy of seniority list Ex. P1, copies of demand
notices of other workers namely Mali Devi, Sita Ram, Basant Singh, Koshalya Devi, Magru Dutt,
Nawab Khan, Sanjay Kumar, Kanta Devi, Drompati Devi, Shailander, Raman Kumar, Amar Singh,
Manohar Lal, Gobind Ram, Kashmir Singh, Budhi Singh, Achhru Ram, Rajender Pal, Sapindra
Devi, Balwant Singh, Dhobi Devi, Krishni Devi, Prem Singh, Kamli Devi, Om Chand, Sunita Devi,
Savitri Devi, Ruma Devi, Sheela Devi, Nathu Ram, Roshani Devi, Puran Chand, Pawan Kumar,
Kamla Devi, Kunta Devi, Lachhman, Pratap Chand, Mansa Devi, Puran Chand, Kamla Devi,
Saroja Devi, Duni Chand and Kishori Lal respectively Ex. P2 to Ex. P43, copy of demand notice of
petitioner Ex. P-44 and closed evidence. On the other hand, repudiating the evidence led by the
petitioner, respondent examined RW1 Shri Parmod Kashyap, Executive Engineer, HPPWD
Division Dharampur, tendered/proved his affidavit Ex. RWI1/A, copy of mandays chart Ex.
RW1/B, copy of notice Ex. RW1/C and closed evidence.

8. I have heard the 1d. Counsel representing parties gone through evidence on record of
this case carefully relevant for dispose of present claim petition.

9. From the contentions raised, following issues were framed on 8.12.2015 for
determination:

1. Whether the industrial dispute raised by petitioner vide demand notice dated 01.8.2010
qua her termination of service during 9.7.2005 by respondent suffers from the vice of

delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of services of the petitioner by the respondent w.e.f. 9.7.2005
is/was improper and unjustified as alleged? ...OPP.

3. If issue No. 2 is proved in affirmative, to what service benefits the petitioner is

entitled to? ...OPP.
4. Whether the claim petition is not maintainable in the present form? ...OPR.
Relief.

10. It is pertinent to mention here that vide corrigendum dated 19th March, 2016 date of
retrenchment was shown as 8.7.2005 instead of 9.7.2005. It has come in the evidence that factually
petitioner remained in service till 7.7.2005 and service of petitioner was terminated on next date i.e.
on 8.7.2005 and not on 9.7.2005 and as such in issues No. 1 and 2 date of termination shall be
read as 8.7.2005 and not 9.7.2005 and the findings shall on the basis of date of retrenchment in this
case on 8.7.2005.

11. For the reasons to be recorded hereinafter, my findings on the above issues are as
follows:—

Issue No. 1: Discussed
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Issue No. 2 : Yes

Issue No. 3: Discussed

Issue No. 4 : No

Relief : Claim petition is partly allowed per operative part of the Award.
REASONS FOR FINDINGS

Issues No. 1 and 3 :

12. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

13. At the outset, it is apt to mention here that respondent RW1 in the witness box has
admitted that as per seniority list Ex. P1 workmen shown therein were junior to petitioner and that
when petitioner was retrenched these juniors were allowed to remain in service. By such an
admission, RW1 has not only admitted retrenchment of petitioner in violation of doctrine of ‘Last
come First go’ envisaged under Section 25-G of the Act but at the same time, he has also admitted
relationship with the petitioner for having worked from January, 1999 to 7.7.2005 as daily waged
beldar under respondent. The case of the petitioner simplicitor is that she has been illegally
retrenched, retaining juniors which was sheer discrimination as the only purpose for retrenchment
was to retain the junior who were the workmen of choice of respondent. In so far as award passed
in favour of 43 similarly situated workers are concerned, RW1 has admitted that in CWP
n0.5189/2013 titled as Kanta Devi vs. State of H.P. and Ors. similarly situated workmen as that of
petitioner had been reinstated giving benefit of seniority with continuity in service and a lump sum
back wages of Rs.50,000/-. Significantly, RW1 has admitted that order passed Kanta Devi’s case
(supra) has been implemented by respondent besides admitted that Hon’ble High Court of H.P. has
held that retrenchment was illegal and not in accordance with law.

14. PWI1 Biasan Devi (petitioner) has stepped into witness box as PW1 sworn in affidavit
Ex. PW1/A deposed on oath as maintained in claim petition. In cross-examination, she has denied
that no junior to her had been retained while retrenching her although admitted that while
retrenching, notice was given to her by respondent and compensation was paid to her in the year
2005. Thus, case of the petitioner qua retrenchment would squarely fall under Section 25-H of the
Act as respondent while retrenching petitioner had not only issued notice but also paid
retrenchment compensation in 2005 as admitted by the petitioner. From cross-examination of RW1,
it is evident that retrenchment of petitioner was arbitrarily made as juniors to petitioner were
retained and not reinstated despite her request RW1 has admitted that respondent had issued
demand notice Ex.P-44 prior to raising industrial dispute.

15. Ex. RW1/B is mandays chart relating to petitioner which showed her to have worked
for 315% days in the year 1999, 364 days in 2000, 363 days in 2001, 357 days in 2002, 361 days in
2003, 355 days in 2004 and 171 days in 2005 respectively. Ex. RW1/C is copy of notice under
Section 25-N of the Act. As such, when respondent had complied with requirement of Section 25-N
of the Act and also paid compensation and as such provisions of Section 25-F would certainly not
be attracted in the facts and circumstances of case and it can also be not stated that respondent had
not violated Section 25-N of the Act. Be it stated that Ex. P1 is seniority list of daily waged beldar
in respect of Dharampur Division which showed that those workmen who had completed eight
years of service as on 31.3.2008 were regularized. Ex. P2 to P43 are the demand notices issued by
several retrenched workers as enumerated in these notices. With the aid of copies of these notices,
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1d. Counsel for petitioner has established that petitioner in this case had issued demand notice Ex.
P44 on 01.8.2010 whereas all the 43 retrenched workmen had given demand notice later than
petitioner and were reinstated by the department in pursuance to order of Hon’ble High Court of
H.P as stated above. Thus, while relying upon these demand notices petitioner has also sought relief
of reinstatement based on equity as those workmen who were similarly situated have been
reinstated with consequential benefits although in pursuance to court order whereas 1d. Dy. D.A.
representing respondent has stated that although respondent had issued demand notice in less than
five years from date of her retrenchment yet for the delay in raising demand notice, the petitioner is
not entitled to relief sought for.

16. Ld. Dy. D.A. representing respondent has placed reliance upon the judgment of
Hon’ble Apex Court reported in 2013 (136) FLR 893 (SC) titled as Assistant Engineer Rajasthan
Development Corporation and another vs. Geetam Singh. In this judgment Hon’ble Apex Court
has held that delay in raising industrial dispute is certainly important aspect/circumstance which
labour court has to keep in mind while exercising discretion at the time of giving final relief. In
para Nos. (20) and (21) of the judgment (supra) it has been held that before exercising its judicial
discretion, the Labour Court or Tribunal has to keep in mind all relevant factors including the mode
and manner of appointment, nature of employment, length of service, the ground on which
termination has been set aside and delay in raising industrial dispute before grant of relief. In the
case before Hon’ble Apex Court (2013) workman concerned had worked merely for 286 days and
raised industrial dispute in 1992 whose service had been terminated in 1986 and had thus raised
industrial dispute after six years from date of termination. The Hon’ble Apex Court has held that
compensation awarded by Single Judge of the Hon’ble High Court was too low and awarded a
lump-sum of Rs.1 lakh along-with interest @ 9% per annum. In this judgment criteria was
prescribed when compensation would be appropriate relief instead of engagement. On the other
hand, 1d. Counsel for petitioner has placed reliance upon judgment of Hon’ble High Court of
Punjab & Haryana titled as Naval Singh Vs. P.O. Industrial Tribunal-cum-Labour Court,
Circle-I, Faridabad, reported in [2018 (157) FLR 746] and the relevant para is reproduced below:

Termination-of-workmen-Appeal-Appellant also deserves to be granted similar relief-
Which has been granted by State to other workmen, whose services retrenched at same
time-Services of all other workmen were regularized-The appellant should not be
discriminated.....”

17. Relying upon the judgment (2018), 1d. Counsel for petitioner has vehemently
contended that all the 43 co-workmen including the petitioner who had been retrenched were
similarly situated and have now been engaged in pursuance to court order vide which relief of
reinstatement in service and lump sum compensation of Rs.50,000/- had been granted. Since the
petitioner as well as co-workmen reinstated are similarly situated and that petitioner has given
reasonable explanation for delay in approaching this court for redressal of her grievance, the
petitioner would in equity entitled to similar relief as has been granted to other co-workmen earlier
who had although issued various demands notices referred to above later than petitioner. Thus, it
cannot be stated that petitioner was negligent or had caused delay in moving before the labour
authorities. Accordingly, it is held that petitioner like other co-workmen would also be entitled to
the same relief in view of judgment of titled as Naval Singh Vs. P.O. Industrial Tribunal-cum-
Labour Court, Circle-I, Faridabad, reported in [2018 (157) FLR 746] as well as judgment dated
20.12.2012 passed in Kanta Devi Vs. State of H.P. & Ors. in CWP No.5189/20212. The case of
petitioner gets further strengthens from order dated 13.5.2010 titled as The Executive Engineer,
Dharampur HPPWD Dharampur Vs. Dhani Ram in CWP no.1365/2010. In such
circumstances, the judgment of Hon’ble Apex Court (2013) is not at all attracted in as it merely
provides guidelines and factors to be considered by court before granting final relief but that does
not in any manner prescribe “all possible aspects and circumstances” and in the case in hand
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having different facts and applying principle of equity also petitioner can be granted same relief by
reinstatement in service as given to other co-workmen as stated above and other consequential
benefits except back wages as petitioner himself had admitted in cross examination that he had
cultivable land and as such he cannot be stated to have remained unemployed from date of illegal
termination.

18. I have gone through the above said judgment, evidence relied upon by the parties and
of the view that judgment (2013) of Hon’ble Apex Court in question does not prohibit this court to
take into consideration all relevant circumstances while granting final relief to the petitioner. It may
not be erroneous to mention here that the Hon’ble Apex Court has not provided any straight jacket
formula showing some specific ground where to deny reinstatement in service rather various
factors which must weigh in the mind of this court while granting final relief to petitioner. In the
case in hand, petitioner had served notice after less than five years who had established that
respondent had violated Section 25-G of the Act by not following rightful procedure while
retrenching petitioner as stated above. Not only this, the seniority list Ex. P1 relied upon by
petitioner in unambiguous terms established that junior workmen to petitioner who had been
retrenched have been reinstated in pursuance to order of Hon’ble High Court of H.P. which would
not in any manner eclipse claim of petitioner from getting relief of reinstatement and other
consequential benefit. Although RW1 has denied that petitioner had ever approached him for re-
engagement and that similar plea has been maintained in reply but in cross-examination RW1 has
shown his ignorance if petitioner had requested him orally or in writing for re-engagement besides
specifically admitted that those co-workmen in whose favour award passed have been engaged.
Thus, when RW1 has given evasive reply to question on request of petitioner for re-engagement, it
is to be read in favour of the petitioner by holding that petitioner had approached respondent for re-
engagement as RW1 being contesting respondent was required to know if petitioner had requested
for re-engagement verbally or by in writing and if he was sure that petitioner had not requested him
for reengagement as claimed by petitioner, he ought to have refused the same. In view of foregoing
discussions, this court is left with no option but to hold that petitioner had been illegally retrenched
by respondent and was not re-engaged despite 43 co-workers who were similarly situated had been
ordered to be re-engaged vide Award dated 30.3.2009.

19. In so far as claim of petitioner qua back wages is concerned, suffice would be to state
here that PW1 in her cross-examination has admitted that he had cultivable land from which he had
income and thus he could not be stated to have remained without any income ever since her
termination. Ld. Dy. D.A. representing respondent/State has contended with vehemence that full
back wages should not be granted mechanically. In this regard judgment of Hon’ble Apex Court
reported in 2014 (140) FLR 901 (SC) titled as Bharat Sanchar Nigam Ltd. Vs. Bhurumal is
quite relevant which provides factors to considered while granting full wages which could not be
granted automatically. As such, when petitioner himself admitted that he had source of income and
in view of judgments referred to above in (2014), the petitioner could not be granted back wages
automatically moreso when petitioner has admitted that he had source of income from agricultural
land although petitioner is held entitled for relief of reinstatement & in continuity in service and
seniority as prayed. Ld. Dy. D.A. for the State has contended that delay in raising demand notice in
this case disentitled petitioner relief sought for but factually in this case the delay is less than six
years and in view of judgment of Hon’ble Apex Court titled as reported in 2013 also the petitioner
cannot be deprived of relief sought for in the circumstance of the case. Keeping in view facts and
circumstances of case as has come in the evidence, petitioner is held entitled for reinstatement,
continuity in service and seniority with all consequential benefits except of back wages. As such,
delay would not effect relief sought for by the petitioner in the peculiar circumstances of case as
stated above. In view of foregoing, issue No. 2 is answered in affirmative whereas issue No. 1 and
3 are decided as discussed above. All the above-stated issues are decided accordingly.

Issue No. 4 :
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20. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

Relief :

21. As sequel to my findings on foregoing issues, the reference/claim petition is allowed
partly. Accordingly, the respondent is hereby directed to re-engage the petitioner forthwith who
shall be entitled to seniority and continuity in service from the date of her illegal termination except
back wages. However, petitioner shall be considered for regularization by respondent at the time
when her juniors have been regularized as per policy governing daily wagers as framed by State
Govt. and operative from time to time. In the peculiar circumstances of the case, the parties are left
to bear their own costs.

22. The reference is answered in the aforesaid terms.

23. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

24. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 27th day of June, 2018.

K .K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

(Camp at mandi).

IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.
(CAMP AT MANDI)

Ref. No. : 57/2015
Date of Institution: 23-02-2015
Date of Decision : 27-6-2018

Smt. Savitri Devi w/o Shri Chaman Lal, r/o Village Kaunsal, P.O. Pehad, Tehsil
Sarkaghat, District Mandi, H.P. ...Petitioner.

Versus

The Executive Engineer, HPPWD (B&R) Division Dharampur, District Mandi, H.P.
...Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.K. Sharma, Adv.
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For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the industrial dispute raised by the worker Smt. Savitri Devi w/o Shri Chaman
Lal, r/o Village Kaunsal, P.O. Pehad, Tehsil Sarkaghat, District Mandi, H.P. before the
Executive Engineer, H.P.P.W.D. (B&R) Division, Dharampur, District Mandi, H.P. vide
demand notice dated 23.02.2011 regarding her alleged illegal termination of service w.e.f.
19.10.1999 suffers from delay and laches? If not, whether termination of the services of
Smt. Savitri Devi w/o Shri Chaman Lal, /o Village Kaunsal, P.O. Pehad, Tehsil Sarkaghat,
District Mandi, H.P. by the Executive Engineer, H.P.P.W.D. (B&R) Division, Dharampur,
District Mandi, H.P. w.e.f. 19.10.1999 without complying the provisions of the Industrial
Disputes Act, 1947, as alleged by the worker, is legal and justified? If not, what amount of
back wages, seniority, past service benefits and compensation the above aggrieved
workman is entitled to from the above employer?”’

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as set up in the claim petition reveal that petitioner above named had been
engaged as daily waged beldar by respondent on 9.7.1998 where she worked upto 18.10.1999 when
her services were illegally retrenched on 19.10.1999. Averment made in the claim petition revealed
that respondent had not prepared any seniority list and that juniors to the petitioner who worked in
the same category had been allowed to remain in continuous service and thus respondent is alleged
to have not followed the procedure of retrenchment envisaged under Section 25-G of the Industrial
Disputes Act, 1947 (hereinafter referred to as the “Act” for brevity) which is based on the doctrine
of ‘First come Last go’ It further remains the case of the claimant that persons namely Savitri,
Rajesh Kumar, Shashi Lal, Sat Pal, Roshani, Gulab Singh, Devender Kumar, Barfu Ram, Krishan
Devi, Achhari Devi, Barfi Devi, Raj Kumar and Ranjeet Singh were juniors to her who were
allowed to continue service and have been regularized on 28.11.2008. It is claimed that despite
availability of sufficient work and funds, respondent had retrenched petitioner and several others
and that retrenchment was violation of provisions of Sections 25-G, 25-H and 25-N of the Act. It is
claimed that some of the retrenched workers had raised industrial dispute before Conciliation
Officer but conciliation failed and matter was thereafter referred to this court for adjudication and
thereafter awards were passed on 30.3.2009 in favour of workmen vide which they were given
benefit of reinstatement, seniority and back wages. It is alleged that part of back wages was
challenged by respondent in Hon’ble High Court of H.P. and the same was decided vide common
judgment reported in LHLJ 2010 Vol. 2 titled as Executive Engineer, HPPWD Dharampur vs.
Dhani Ram/Nihal Chand decided on 13.5.2010 vide which instead of 50% back wages, a lump sum
compensation of Rs. 50,000/- was granted to the retrenched workmen. It is further alleged that in
compliance to the award passed by this court on 30.3.2009, 43 retrenched workmen joined their
duties w.e.f. 16.9.2009 and even at that time, petitioner requested repeatedly although verbally to
respondent to reinstate her who was senior to those retrenched workmen engaged in pursuance to
award dated 30.3.2009 but respondent did not re-engage petitioner. It is also claimed by petitioner
that despite visiting office of respondent several times requesting to reinstate but matter was
lingered on one pretext to other and also on the ground of the decision for reinstatement was to be
taken by the government. Accordingly, petitioner referring to various reported judgments in her
claim petition has prayed for her reinstatement along-with back wages, continuity in service from
the date of illegal retrenchment/termination along-with other consequential benefits and to any
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other relief petitioner is found entitled besides regularization as per the provisions of law or from
the date when juniors to her have been regularized.

4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, delay and laches. On merits admitted that petitioner was engaged in
July, 1998 who had worked upto October, 1999 and thereafter petitioner had left the job of her own
sweet will. Further denied that respondent had violated principle of ‘First come Last go’. It is
emphatically denied that petitioner ever requested respondent for re-engagement rather petitioner
had raised demand notice in the year 2010 after about five years. It is also admitted that as per
awards of this court, 43 workmen were re-engaged but the petitioner had not filed any case before
any court and those who had filed case before Labour Court were engaged. It is denied that
petitioner was illegally retrenched however admitted that instead of back wages, a lump sum
amount of Rs.50,000/- was ordered to be granted to those workmen who had been retrenched and
were parties before the Hon’ble High Court of H.P. in CWP No.1387/2010 titled as Nihal Chand
vs. State of H.P.. Accordingly, petition was sought to be dismissed.

5. No rejoinder has been filed on behalf of petitioner.

6. To prove her case, petitioner had examined herself as PW1 tendered/proved her
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, copy of seniority list Ex. P1, copies of demand
notices of other workers namely Mali Devi, Sita Ram, Basant Singh, Kashalya Devi, Magru Dutt,
Nawab Khan, Sanjay Kumar, Kanta Devi, Drompati Devi, Shailander, Raman Kumar, Amar Singh,
Manohar Lal, Gobind Ram, Kashmir Singh, Budhi Singh, Achhru Ram, Rajender Pal, Sapindra
Devi, Balwant Singh, Dhobi Devi, Krishni Devi, Prem Singh, Kamli Devi, Om Chand, Sunita Devi,
Savitri Devi, Ruma Devi, Sheela Devi, Nathu Ram, Roshani Devi, Puran Chand, Pawan Kumar,
Kamla Devi, Kunta Devi, Lachhman, Pratap Chand, Mansa Devi, Puran Chand, Kamla Devi,
Saroja Devi, Duni Chand respectively Ex. P2 to Ex. P43, copy of demand notice of petitioner
Ex. P-44, copy of year-wise mandays of workers Ex. P45 and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Parmod Kashyap,
Executive Engineer, HPPWD Division Dharampur, tendered/proved her affidavit Ex. RW1/A, copy
of mandays chart Ex. RW1/B and closed evidence.

7. 1 have heard the 1d. Counsel representing parties gone through evidence on record of
this case carefully relevant for dispose of present claim petition.

8. From the contentions raised, following issues were framed on 23.2.2016 for
determination:

1. Whether the industrial dispute raised by petitioner vide demand notice dated 23.2.2011
qua her termination of service during 19.10.1999 by respondent suffers from the vice

of delay and laches as alleged? If so, its effect? ...OPP.
2. Whether termination of services of the petitioner by the respondent w.e.f. 19.10.1999
is/was improper and unjustified as alleged? ...OPP.
3. If issue No. 2 is proved in affirmative, to what service benefits the petitioner is
entitled to? ...OPP.
4.  Whether the claim petition is not maintainable in the present form? ...OPR.
Relief.

9. For the reasons to be recorded hereinafter, my findings on the above issues are as
follows:—
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Issue No.1 : Discussed

Issue No. 2 : Yes

Issue No. 3 : Discussed

Issue No. 4 : No

Relief : Claim petition is partly allowed per operative part of the Award.
REASONS FOR FINDINGS

Issues No. 1 and 3:

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. At the outset, it is apt to mention here that respondent RW1 in the witness box has
admitted that as per seniority list Ex. P1 workmen shown therein were junior to petitioner and that
when petitioner was retrenched these juniors were allowed to remain in service. By such an
admission, RW1 has not only admitted retrenchment of petitioner in violation of doctrine of ‘Last
come First go’ envisaged under Section 25-G of the Act but at the same time, he has also admitted
relationship with the petitioner for having worked from July, 1998 to 18.10.1999 as daily waged
beldar under respondent. The case of the petitioner simplicitor is that she has been illegally
retrenched, retaining juniors which was sheer discrimination as the only purpose for retrenchment
was to retain the junior who were the workmen of choice of respondent. In so far as award passed
in favour of 43 similarly situated workers are concerned, RW1 has admitted that in CWP
n0.5189/2013 titled as Kanta Devi Vs. State of H.P. and Ors. similarly situated workmen as that of
petitioner had been reinstated giving benefit of seniority with continuity in service and a lump sum
back wages of Rs.50,000/-. Significantly, RW1 has admitted that order passed Kanta Devi’s case
(supra) has been implemented by respondent besides admitted that Hon’ble High Court of H.P. has
held that retrenchment was illegal and not in accordance with law.

12. PWI1 Savitri Devi (petitioner) has stepped into witness box sworn in affidavit Ex.
PWI1/A reiterated her claim as maintained in claim petition besides stated that respondent had not
prepared any seniority list and that juniors to the petitioner had been allowed to continue. It is
evident from affidavit Ex. PW1/A that juniors to the petitioner have been allowed remain in service
who had been regularized on 28.11.2008. Thus the allegation of petitioner primarily remains qua
violation of Section 25-H of the Act as petitioner had been retrenched arbitrarily and juniors were
retained in violation of doctrine of ‘First come Last go’ envisaged under Section 25- G of the Act.
Be it stated that RW1 in cross-examination has admitted that co-workmen as shown named in para
No. 3 of claim petition were juniors to petitioner which necessarily follows that juniors have been
retained and petitioner who was senior has been retrenched violating Section 25-H of the Act.

13. Ex. RW1/B is mandays chart relating to petitioner which showed her to have worked
for 167 days in the year 1998 and 268.5 days in 1999 respectively. Be it stated that Ex. PI is
seniority list of daily waged beldar in respect of Dharampur Division which showed that those
workmen who had completed eight years of service as on 31.3.2008 were regularized. Ex. P2 to
P43 are various demand notices issued by several retrenched workers as enumerated in these
notices. With the aid of copies of these notices, 1d. Counsel for petitioner has established that
petitioner in this case had issued demand notice Ex. P44 on 23.2.2011 whereas all the 43 retrenched
workmen had given demand notices later than petitioner and were reinstated by the department in
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pursuance to order of Hon’ble High Court of H.P as stated above. Thus, while relying upon these
demand notices petitioner has also sought relief of reinstatement based on equity as those workmen
who were similarly situated have been reinstated with consequential benefits although in pursuance
to court order whereas 1d. Dy. D.A. representing respondent has stated that although respondent had
issued demand notice in less than five years from date of her retrenchment yet for the delay in
raising demand notice, the petitioner is not entitled to relief sought for.

14. Ld. Dy. D.A. representing respondent has placed reliance upon the judgment of
Hon’ble Apex Court reported in 2013 (136) FLR 893 (SC) titled as Assistant Engineer Rajasthan
Development Corporation and another Vs. Geetam Singh. In this judgment Hon’ble Apex
Court has held that delay in raising industrial dispute is certainly important aspect/circumstance
which labour court has to keep in mind while exercising discretion while giving final relief. In para
Nos. (20) and (21) of the judgment (supra) it has been held that before exercising its judicial
discretion, the Labour Court or Tribunal has to keep in mind all relevant factors including the mode
and manner of appointment, nature of employment, length of service, the ground on which
termination has been set aside and delay in raising industrial dispute before grant of relief. In the
case before Hon’ble Apex Court in judgment 2013 (supra) workman concerned had merely worked
for 286 days and had raised industrial dispute in 1992 whereas her service had been terminated in
1986 and industrial dispute was raised after six years from date of termination. The Hon’ble Apex
Court has held that compensation awarded by Single Judge of the Hon’ble High Court was too low
and awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum. In this judgment
(supra) criteria has been laid down by Hon’ble Apex Court when compensation would be
appropriate relief instead of engagement. On the other hand, reliance has been placed upon
judgment of Hon’ble High Court of Punjab & Haryana titled as Naval Singh vs. P.O. Industrial
Tribunal-cum-Labour Court, Circle-I, Faridabad, reported in [2018 (157) FLR 746], the
relevant para is reproduced below:

“Termination-of-workmen-Appeal-Appellant also deserves to be granted similar relief-
Which has been granted by State to other workmen, whose services retrenched at same
time-Services of all other workmen were regularized-The appellant should not be
discriminated.....”

15. Relying upon the judgment (2018), 1d. Counsel for petitioner has vehemently
contended that all the 43 co-workmen including the petitioner who had been retrenched were
similarly situated but only 43 have now been engaged in pursuance to court order vide which relief
of reinstatement in service and lump sum compensation of Rs.50,000/- had been granted. Since the
petitioner as well as co-workmen reinstated are similarly situated and that petitioner has given
reasonable explanation for delay in approaching this court for redressal of her grievance, the
petitioner would in equity be entitled to similar relief of reinstatement as has been granted to
other co-workmen earlier rather other co-workmen had issued various demands notices referred
to above later than petitioner. Thus, it cannot be stated that petitioner was negligent or had caused
delay in moving before the labour authorities. Accordingly, it is held that petitioner like other co-
workmen would also be entitled to the same relief in view of judgment of titled as Naval Singh Vs.
P.O. Industrial Tribunal-cum-Labour Court, Circle-I, Faridabad, reported in [2018 (157) FLR
746] as well as judgment dated 20.12.2012 passed in Kanta Devi Vs. State of H.P. & Ors. in
CWP No. 5189/20212. The case of petitioner gets further strengthened from order dated 13.5.2010
titled as The Executive Engineer, Dharampur HPPWD Dharampur Vs. Dhani Ram in CWP
No.1365/2010. In such circumstances, the judgment of Hon’ble Apex Court (2013) is not at all
attracted in it as merely provides guidelines and factors to be considered by court before granting
final relief besides this judgment does not postulate “all possible aspects and circumstances” in
granting relief of compensation instead of reinstatement and in the case in hand has different
facts and on the principle of equity also petitioner can be granted similar relief of reinstatement
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in service and other consequential benefits although not of back wages, as there is ample evidence
on record establishing that petitioner had source of income having cultivable land.

16. I have gone through the above stated judgments, evidence relied upon by the parties
and of the view that judgment (2013) of Hon’ble Apex Court in question does not prohibit this
court to take into consideration all relevant circumstances while granting final relief to the
petitioner. It may not be erroneous to mention here that the Hon’ble Apex Court has not provided
any straight jacket formula showing some specific ground in which reinstatement in service is to
be declined rather various factors which must weigh in the mind of this court have been laid down
while granting final relief to petitioner. In the case in hand, petitioner had served notice after twelve
years from date of termination having established that respondent had violated Section 25-G of the
Act by not following rightful procedure of retrenchment based on principle of ‘Last come First go’
while retrenching petitioner. Not only this, the seniority list Ex. P1 relied upon by petitioner in
unambiguous terms established that junior workmen to petitioner who had been retrenched have
been reinstated in pursuance to order of Hon’ble High Court of H.P. which would not in any
manner eclipse claim of petitioner from getting relief of reinstatement and other consequential
benefit. Although RW1 has denied that petitioner had ever approached her for reengagement and
that similar plea has been maintained in reply but in cross- examination RW1 has shown ignorance
if petitioner had requested her orally or in writing for re-engagement besides specifically admitted
that those co-workmen in whose favour award passed have been engaged. Thus, when RW1 has
given evasive reply to question on request of petitioner for re-engagement, it is to be read in favour
of the petitioner by holding that petitioner had approached respondent for re-engagement as RW1
being contesting respondent was required to know if petitioner had requested for re-engagement
verbally or by in writing and if he was sure that petitioner had not requested him for re-engagement
as claimed by petitioner, he ought to have refused the same. As such, petitioner is held to be
constantly in touch her with respondent for reinstatement which had not been done by the
respondent despite raised industrial dispute by petitioner.

17. Ld. Counsel for petitioner has contended with vehemence and placed reliance upon
judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P. (Bhatag Ram’s case) in
which it has been held that delay in raising dispute may be considered by court at the time of
granting final relief however in various other judgments even longer delay has been condoned. In
Divisional Manager, HPFC & another Vs. Garibu Ram, Latest HLJ 2007 (HP) 1160, delay of
more than 10 years was condoned besides Hon’ble High Court has held that principle of Limitation
Act is not applicable to the industrial dispute. Similar view was taken by Hon’ble Apex Court in
Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation Act, 1963 did
not apply to the proceeding under the Industrial Disputes Act. It was observed that the relief under
Industrial Disputes Act cannot be denied merely on the ground of delay. It has been contended that
delay if any raised by employer is required to be proved as a matter of fact then no reference made
by appropriate government can be questioned on the ground of delay alone. In the case in hand,
respondent department has failed to prove on record any material by which it could be stated that
there was inordinate delay which has remained unexplained due to which any prejudice had been
caused to the respondent rather petitioner in his evidence has highlighted and proved material facts
establishing that on account of repeated assurances of respondent department as well as
government as stated in foregoing paragraphs, industrial dispute was not raised by petitioner
immediately or earlier and finally raised when despite repeated assurances to absorb the petitioner
in govt. department, she was not re-engaged by respondent. Thus, the petition filed by petitioner
cannot be stated to be bad on the ground of delay and laches. Even if in this case petitioner had
raised demand notice after twelve years, yet there is plausible explanation from side of petitioner.
Not only that even on the basis of equity being amongst the similarly situated retrenched workmen
who had been reinstated as stated above, petitioner too, would be entitled to be given relief of
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reinstatement instead of compensation and for said reason also judgment of Hon’ble Apex Court
2013 (supra) would not apply as in the case before Hon’ble Apex Court had different facts and
circumstances as in the present case. In view of foregoing discussions, this court is left with no
option but to hold that petitioner had been illegally retrenched by respondent and was not
reengaged despite 43 co-workers who were similarly situated had been ordered to be reengaged
vide Award dated 30.3.2009. At the cost of reiteration, it is held that due to delay, the claim of
petitioner cannot be declined which would be an important circumstance while giving final relief
and for the reasons stated in foregoing paragraphs compensation would not be appropriate relief
rather petitioner is held entitled for relief of re-engagement in service with other consequential
benefits.

18. In so far as claim of petitioner qua back wages is concerned, suffice would be to state
here that PW1 in her cross-examination has admitted that she had cultivable land from which she
had income and thus she could not be stated have remained without any income ever since her
termination. Ld. Dy. D.A. representing respondent/State has contended with vehemence that full
back wages should not be granted mechanically. In this regard judgment of Hon’ble Apex Court
reported in 2014 (140) FLR 901 (SC) titled as Bharat Sanchar Nigam Ltd. vs. Bhurumal is quite
relevant which provides factors to considered while granting full wages which could not be granted
automatically. As such, when petitioner herself admitted that she had source of income and in view
of judgments referred to above in (2014), the petitioner could not be granted back wages
automatically moreso when petitioner has admitted that she had source of income from agricultural
land although petitioner is held entitled for relief of reinstatement seniority and continuity in
service. Keeping in view peculiar facts and circumstances of case as has come in the evidence,
petitioner is held entitled for reinstatement, continuity in service and seniority with all
consequential benefits except of back wages. In view of foregoing discussions, issue No. 2 is
answered in affirmative whereas issue No. 1 and 3 are decided as discussed above. All the above-
stated issues are decided accordingly.

Issue No. 4 :

19. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

Relief :

20. As sequel to my findings on foregoing issues, the reference/claim petition is allowed
partly. Accordingly, the respondent is hereby directed to re-engage the petitioner forthwith who
shall be entitled to seniority and continuity in service from the date of her illegal termination except
back wages. However, petitioner shall be considered for regularization by respondent at the time
when her juniors have been regularized as per policy governing daily wagers as framed by State
Govt. and operative from time to time. In the peculiar circumstances of the case, the parties are left
to bear their own costs.

21. The reference is answered in the aforesaid terms.

22. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.
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23. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 27th day of June, 2018.

K. K. SHARMA,

Presiding Judge,

Labour Court-com-Industrial Tribunal,
Kangra at Dharamshala, H.P.

(Camp at mandi).

IN THE COURT OF SHRI K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.
(CAMP AT MANDI)

Ref. No. 1 55/2015
Date of Institution : 23-02-2015
Date of Decision : 27-6-2018

Shri Chand Ram s/o Shri Jonki Ram, r/o Village Chowki, P.O. Mandap, Tehsil Sarkaghat,
District Mandi, H.P. Petitioner.

Versus

The Executive Engineer, HPPWD (B&R) Division Dharampur, District Mandi, H.P.
.....Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.K. Sharma, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the industrial dispute raised by the worker Shri Chand Ram s/o Shri Jonki Ram,
r/o Village Chowki, P.O. Mandap, Tehsil Sarkaghat, District Mandi, H.P. before the
Executive Engineer, H.P.P.W.D. (B&R) Division, Dharampur, District Mandi, H.P. vide
demand notice dated 11.04.2010 regarding his alleged illegal termination w.e.f. 01.04.1999
suffers from vice of delay and laches? If not, Whether termination of the services of Shri
Chand Ram s/o Shri Jonki Ram, r/o Village Chowki, P.O. Mandap, Tehsil Sarkaghat,
District Mandi, H.P. by the Executive Engineer, H.P.P.W.D. (B&R) Division, Dharampur,
District Mandi, H.P. w.e.f. 01.04.1999 without complying the provisions of the Industrial
Disputes Act, 1947, as alleged by the worker, is legal and justified? If not, what amount of
back wages, seniority, past service benefits and compensation the above aggrieved
workman is entitled to from the above employer?”
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2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as set up in the claim petition reveal that petitioner above named had been
engaged as daily waged beldar by respondent on 1.9.1998 where he worked upto 31.3.1999 when
his services were illegally retrenched on 1.4.1999. Averment made in the claim petition revealed
that respondent had not prepared any seniority list and that juniors to the petitioner who worked in
the same category had been allowed to remain in continuous service and thus respondent is alleged
to have not followed the procedure of retrenchment envisaged under Section 25-G of the
Industrial Disputes Act, 1947 (hereinafter referred to as the “Act” for brevity) which is based on
the doctrine of ‘First come Last go’ It further remains the case of the claimant that persons namely
Savitri, Rajesh Kumar, Shashi Lal, Sat Pal, Roshani, Gulab Singh, Devender Kumar, Barfu Ram,
Krishan Devi, Achhari Devi, Barfi Devi, Raj Kumar and Ranjeet Singh were juniors to him who
were allowed to continue service and have been regularized on 28.11.2008. It is claimed that
despite availability of sufficient work and funds, respondent had retrenched petitioner and several
others and that retrenchment was violation of provisions of Sections 25-G, 25-H and 25-N of the
Act. It is claimed that some of the retrenched workers had raised industrial dispute before
Conciliation Officer but conciliation failed and matter was thereafter referred to this court for
adjudication and thereafter awards were passed on 30.3.2009 in favour of workmen vide which they
were given benefit of reinstatement, seniority and back wages. It is alleged that part of back wages
was challenged by respondent in Hon’ble High Court of H.P. and the same was decided vide
common judgment reported in LHLJ 2010 Vol. 2 titled as Executive Engineer, HPPWD
Dharampur vs. Dhani Ram/Nihal Chand decided on 13.5.2010 vide which instead of 50% back
wages, a lump sum compensation of Rs.50,000/- was granted to the retrenched workmen. It is
further alleged that in compliance to the award passed by this court on 30.3.2009, 43 retrenched
workmen joined their duties w.e.f. 16.9.2009 and even at that time, petitioner requested repeatedly
although verbally to respondent to reinstate him who was senior to those retrenched workmen
engaged in pursuance to award dated 30.3.2009 but respondent did not reengage petitioner. It is
also claimed by petitioner that despite visiting office of respondent several times requesting to
reinstate but matter was lingered on one pretext to other and also on the ground of the decision for
reinstatement was to be taken by the government. Accordingly, petitioner referring to various
reported judgments in his claim petition has prayed for his reinstatement along-with back wages,
continuity in service from the date of illegal retrenchment/termination along-with other
consequential benefits and to any other relief petitioner is found entitled besides regularization as
per the provisions of law or from the date when juniors to him have been regularized.

4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, delay and laches. On merits admitted that petitioner was engaged in
January, 1999 who had worked upto March, 1999 and thereafter petitioner had left the job of his
own sweet will. Further denied that respondent had violated principle of ‘First come Last go’. It is
emphatically denied that petitioner ever requested respondent for re-engagement rather petitioner
had raised demand notice in the year 2010 after about five years. It is also admitted that as per
awards of this court, 43 workmen were re-engaged but the petitioner had not filed any case before
any court and those who had filed case before Labour Court were engaged. It is denied that
petitioner was illegally retrenched however admitted that instead of back wages, a lump sum
amount of Rs. 50,000/- was ordered to be granted to those workmen who had been retrenched and
were parties before the Hon’ble High Court of H.P. in CWP No.1387/2010 titled as Nihal Chand
Vs. State of H.P.. Accordingly, petition was sought to be dismissed.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. To prove his case, petitioner had examined himself as PW1 tendered/proved his
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, copy of seniority list Ex. P1, copies of demand
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notices of other workers namely Mali Devi, Sita Ram, Basant Singh, Kashalya Devi, Magru Dutt,
Nawab Khan, Sanjay Kumar, Kanta Devi, Drompati Devi, Shailander, Raman Kumar, Amar Singh,
Manohar Lal, Gobind Ram, Kashmir Singh, Budhi Singh, Achhru Ram, Rajender Pal, Sapindra
Devi, Balwant Singh, Dhobi Devi, Krishni Devi, Prem Singh, Kamli Devi, Om Chand, Sunita Devi,
Savitri Devi, Ruma Devi, Sheela Devi, Nathu Ram, Roshani Devi, Puran Chand, Pawan Kumar,
Kamla Devi, Kunta Devi, Lachhman, Pratap Chand, Mansa Devi, Puran Chand, Kamla Devi,
Saroja Devi, Duni Chand respectively Ex. P2 to Ex. P43, copy of demand notice of petitioner Ex.
P-44, copy of year-wise mandays of workers Ex. P45 and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Parmod Kashyap,
Executive Engineer, HPPWD Division Dharampur, tendered/proved his affidavit Ex. RW1/A, copy
of mandays chart Ex. RW1/B and closed evidence.

7. 1 have heard the 1d. Counsel representing parties gone through evidence on record of
this case carefully relevant for dispose of present claim petition.

8. From the contentions raised, following issues were framed on 8.12.2015 for
determination:

1. Whether the industrial dispute raised by petitioner vide demand notice dated 11.4.2010
qua his termination of service during 01.4.1999 by respondent suffers from the vice

of delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of services of the petitioner by the respondent w.e.f. 01.4.1999
is/was improper and unjustified as alleged? ...OPP.

3. If issue No. 2 is proved in affirmative, to what service benefits the petitioner is

entitled to? ...OPP.
4. Whether the claim petition is not maintainable in the present form? ...OPR.
Relief.

9. For the reasons toe be recorded hereinafter, my findings on the above issues are as
follows:—

Issue No. 1: Discussed

Issue No. 2 : Yes

Issue No. 3 : Discussed

Issue No. 4 : No

Relief : Claim petition is partly allowed per operative part of the Award.
REASONS FOR FINDINGS

Issues No. 1 and 3 :

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.
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11. At the outset, it is apt to mention here that respondent RW1 in the witness box has
admitted that as per seniority list Ex. P1 workmen shown therein were junior to petitioner and that
when petitioner was retrenched these juniors were allowed to remain in service. By such an
admission, RW1 has not only admitted retrenchment of petitioner in violation of doctrine of ‘Last
come First go’ envisaged under Section 25-G of the Act but at the same time, he has also admitted
relationship with the petitioner for having worked from January, 1999 to March, 1999 as daily
waged beldar under respondent. The case of the petitioner simplicitor is that he has been illegally
retrenched, retaining juniors which was sheer discrimination as the only purpose for retrenchment
was to retain the junior who were the workmen of choice of respondent. In so far as award passed
in favour of 43 similarly situated workers are concerned, RW1 has admitted that in CWP
No.5189/2013 titled as Kanta Devi Vs. State of H.P. and Ors. similarly situated workmen as that of
petitioner had been reinstated giving benefit of seniority with continuity in service and a lump sum
back wages of Rs.50,000/-. Significantly, RW1 has admitted that order passed Kanta Devi’s case
(supra) has been implemented by respondent besides admitted that Hon’ble High Court of H.P. has
held that retrenchment was illegal and not in accordance with law.

12. PW1 Hamid Khan (petitioner) has stepped into witness box sworn in affidavit
Ex. PWI1/A reiterated his claim as maintained in claim petition besides stated that respondent had
not prepared any seniority list and that juniors to the petitioner had been allowed to continue. It is
evident from affidavit Ex. PW1/A that juniors to the petitioner have been allowed remain in service
who had been regularized on 28.11.2008. Thus the allegation of petitioner primarily remains qua
violation of Section 25-H of the Act as petitioner had been retrenched arbitrarily and juniors were
retained in violation of doctrine of ‘First come Last go’ envisaged under Section 25- G of the Act.
Be it stated that RW1 in cross-examination has admitted that co-workmen as shown named in para
No. 3 of claim petition were juniors to petitioner which necessarily follows that juniors have been
retained and petitioner who was senior has been retrenched violating Section 25-H of the Act.

13. Ex. RWI/B is mandays chart relating to petitioner which showed him to have worked
for 64 days in the year 1999. Be it stated that Ex. P1 is seniority list of daily waged beldar in
respect of Dharampur Division which showed that those workmen who had completed eight years
of service as on 31.3.2008 were regularized. Ex. P2 to P43 are various demand notices issued by
several retrenched workers as enumerated in these notices. With the aid of copies of these notices,
Id. counsel for petitioner has established that petitioner in this case had issued demand notice
Ex. P44 on 11.4.2010 whereas all the 43 retrenched workmen had given demand notices later than
petitioner and were reinstated by the department in pursuance to order of Hon’ble High Court of
H.P. as stated above. Thus, while relying upon these demand notices petitioner has also sought
relief of reinstatement based on equity as those workmen who were similarly situated have been
reinstated with consequential benefits although in pursuance to court order whereas 1d. Dy. D.A.
representing respondent has stated that although respondent had issued demand notice in less than
five years from date of his retrenchment yet for the delay in raising demand notice, the petitioner is
not entitled to relief sought for.

14. Ld. Dy. D.A. representing respondent has placed reliance upon the judgment of
Hon’ble Apex Court reported in 2013 (136) FLR 893 (SC) titled as Assistant Engineer Rajasthan
Development Corporation and another Vs. Geetam Singh. In this judgment Hon’ble Apex
Court has held that delay in raising industrial dispute is certainly important aspect/circumstance
which labour court has to keep in mind while exercising discretion while giving final relief. In para
Nos. (20) and (21) of the judgment (supra) it has been held that before exercising its judicial
discretion, the Labour Court or Tribunal has to keep in mind all relevant factors including the mode
and manner of appointment, nature of employment, length of service, the ground on which
termination has been set aside and delay in raising industrial dispute before grant of relief. In the
case before Hon’ble Apex Court in judgment 2013 (supra) workman concerned had merely worked
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for 286 days and had raised industrial dispute in 1992 whereas his service had been terminated in
1986 and industrial dispute was raised after six years from date of termination. The Hon’ble Apex
Court has held that compensation awarded by Single Judge of the Hon’ble High Court was too low
and awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum. In this judgment
(supra) criteria has been laid down by Hon’ble Apex Court when compensation would be
appropriate relief instead of engagement. On the other hand, reliance has been placed upon
judgment of Hon’ble High Court of Punjab & Haryana titled as Naval Singh Vs. P.O. Industrial
Tribunal-cum-Labour Court, Circle-I, Faridabad, reported in [2018 (157) FLR 746], the
relevant para is reproduced below:

“Termination-of-workmen-Appeal-Appellant also deserves to be granted similar relief-
Which has been granted by State to other workmen, whose services retrenched at same
time-Services of all other workmen were regularized-The appellant should not be
discriminated.....”

15. Relying upon the judgment (2018), 1d. Counsel for petitioner has vehemently
contended that all the 43 co-workmen including the petitioner who had been retrenched were
similarly situated but only 43 have now been engaged in pursuance to court order vide which relief
of reinstatement in service and lump sum compensation of Rs.50,000/- had been granted. Since the
petitioner as well as co-workmen reinstated are similarly situated and that petitioner has given
reasonable explanation for delay in approaching this court for redressal of his grievance, the
petitioner would in equity be entitled to similar relief of reinstatement as has been granted to
other co-workmen earlier rather other co-workmen had issued various demands notices referred
to above later than petitioner. Thus, it cannot be stated that petitioner was negligent or had caused
delay in moving before the labour authorities. Accordingly, it is held that petitioner like other co-
workmen would also be entitled to the same relief in view of judgment of titled as Naval Singh vs.
P.O. Industrial Tribunal-cum-Labour Court, Circle-1, Faridabad, reported in [2018 (157) FLR
746] as well as judgment dated 20.12.2012 passed in Kanta Devi Vs. State of H.P. & Ors. in
CWP n0.5189/20212. The case of petitioner gets further strengthened from order dated 13.5.2010
titled as The Executive Engineer, Dharampur HPPWD Dharampur vs. Dhani Ram in CWP
No.1365/2010. In such circumstances, the judgment of Hon’ble Apex Court (2013) is not at all
attracted in it as merely provides guidelines and factors to be considered by court before granting
final relief besides this judgment does not postulate “all possible aspects and circumstances” in
granting relief of compensation instead of reinstatement and in the case in hand has different
facts and on the principle of equity also petitioner can be granted similar relief of
reinstatement in service and other consequential benefits although not of back wages, as there is
ample evidence on record establishing that petitioner had source of income having cultivable land.

16. I have gone through the above stated judgments, evidence relied upon by the parties
and of the view that judgment (2013) of Hon’ble Apex Court in question does not prohibit this
court to take into consideration all relevant circumstances while granting final relief to the
petitioner. It may not be erroneous to mention here that the Hon’ble Apex Court has not provided
any straight jacket formula showing some specific ground in which reinstatement in service is to
be declined rather various factors which must weigh in the mind of this court have been laid down
while granting final relief to petitioner. In the case in hand, petitioner had served notice after eight
years from date of termination having established that respondent had violated Section 25-G of the
Act by not following rightful procedure of retrenchment based on principle of ‘Last come First go’
while retrenching petitioner. Not only this, the seniority list Ex. P1 relied upon by petitioner in
unambiguous terms established that junior workmen to petitioner who had been retrenched have
been reinstated in pursuance to order of Hon’ble High Court of H.P. which would not in any
manner eclipse claim of petitioner from getting relief of reinstatement and other consequential
benefit. Although RW1 has denied that petitioner had ever approached him for re-engagement and
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that similar plea has been maintained in reply but in cross-examination RW1 has shown ignorance
if petitioner had requested him orally or in writing for re-engagement besides specifically admitted
that those co-workmen in whose favour award passed have been engaged. Thus, when RW1 has
given evasive reply to question on request of petitioner for reengagement, it is to be read in favour
of the petitioner by holding that petitioner had approached respondent for re-engagement as RW1
being contesting respondent was required to know if petitioner had requested for reengagement
verbally or by in writing and if he was sure that petitioner had not requested him for reengagement
as claimed by petitioner, he ought to have refused the same. As such, petitioner is held to be
constantly in touch him with respondent for reinstatement which had not been done by the
respondent despite raised industrial dispute by petitioner.

17. Ld. Counsel for petitioner has contended with vehemence and placed reliance upon
judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P. (Bhatag Ram’s case) in
which it has been held that delay in raising dispute may be considered by court at the time of
granting final relief however in various other judgments even longer delay has been condoned. In
Divisional Manager, HPFC & another Vs. Garibu Ram, Latest HLJ 2007 (HP) 1160, delay of
more than 10 years was condoned besides Hon’ble High Court has held that principle of Limitation
Act is not applicable to the industrial dispute. Similar view was taken by Hon’ble Apex Court in
Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation Act, 1963 did
not apply to the proceeding under the Industrial Disputes Act. It was observed that the relief under
Industrial Disputes Act cannot be denied merely on the ground of delay. It has been contended that
delay if any raised by employer is required to be proved as a matter of fact then no reference made
by appropriate government can be questioned on the ground of delay alone. In the case in hand,
respondent department has failed to prove on record any material by which it could be stated that
there was inordinate delay which has remained unexplained due to which any prejudice had been
caused to the respondent rather petitioner in his evidence has highlighted and proved material facts
establishing that on account of repeated assurances of respondent department as well as
government as stated in foregoing paragraphs, industrial dispute was not raised by petitioner
immediately or earlier and finally raised when despite repeated assurances to absorb the petitioner
in govt. department, he was not re-engaged by respondent. Thus, the petition filed by petitioner
cannot be stated to be bad on the ground of delay and laches. Even if in this case petitioner had
raised demand notice after eleven years, yet there is plausible explanation from side of petitioner.
Not only that even on the basis of equity being amongst the similarly situated retrenched workmen
who had been reinstated as stated above, petitioner too, would be entitled to be given relief of
reinstatement instead of compensation and for said reason also judgment of Hon’ble Apex Court
2013 (supra) would not apply as in the case before Hon’ble Apex Court had different facts and
circumstances as in the present case. In view of foregoing discussions, this court is left with no
option but to hold that petitioner had been illegally retrenched by respondent and was not
reengaged despite 43 co-workers who were similarly situated had been ordered to be reengaged
vide Award dated 30.3.2009. At the cost of reiteration, it is held that due to delay, the claim of
petitioner cannot be declined which would be an important circumstance while giving final relief
and for the reasons stated in foregoing paragraphs compensation would not be appropriate relief
rather petitioner is held entitled for relief of re-engagement in service with other consequential
benefits.

18. 1In so far as claim of petitioner qua back wages is concerned, suffice would be to state
here that PW1 in his cross-examination has admitted that he had cultivable land from which he had
income and thus he could not be stated have remained without any income ever since his
termination. Ld. Dy. D.A. representing respondent/State has contended with vehemence that full
back wages should not be granted mechanically. In this regard judgment of Hon’ble Apex Court
reported in 2014 (140) FLR 901 (SC) titled as Bharat Sanchar Nigam Ltd. Vs. Bhurumal is
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quite relevant which provides factors to considered while granting full wages which could not be
granted automatically. As such, when petitioner himself admitted that he had source of income and
in view of judgments referred to above in (2014), the petitioner could not be granted back wages
automatically moreso when petitioner has admitted that he had source of income from agricultural
land although petitioner is held entitled for relief of reinstatement seniority and continuity in
service. Keeping in view peculiar facts and circumstances of case as has come in the evidence,
petitioner is held entitled for reinstatement, continuity in service and seniority with all
consequential benefits except of back wages. In view of foregoing discussions, issue No. 2 is
answered in affirmative whereas issue No.l and 3 are decided as discussed above. All the above-
stated issues are decided accordingly.

Issue No. 4 :

19. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

Relief :

20. As sequel to my findings on foregoing issues, the reference/claim petition is allowed
partly. Accordingly, the respondent is hereby directed to re-engage the petitioner forthwith who
shall be entitled to seniority and continuity in service from the date of his illegal termination except
back wages. However, petitioner shall be considered for regularization by respondent at the time
when his juniors have been regularized as per policy governing daily wagers as framed by State
Govt. and operative from time to time. In the peculiar circumstances of the case, the parties are left
to bear their own costs.

21. The reference is answered in the aforesaid terms.

22. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

23. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 27th day of June, 2018.

K .K. SHARMA,

Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.

(Camp at mandi).

IN THE COURT OF SHEI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA H.P.
(CAMP AT MANDI)

Ref. No. : 53/2015
Date of Institution : 23-02-2015
Date of Decision : 27-6-2018
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Shri Bhajan Singh s/o Shri Sher Singh, r/o Village Seoh, P.O. Seoh, Tehsil Sarkaghat,
District Mandi, H.P. ...Petitioner.

Versus

The Executive Engineer, HPPWD (B&R) Division Dharampur, District Mandi, H.P.
...Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.K. Sharma, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the industrial dispute raised by the worker Shri Bhajan Singh s/o Shri Sher Singh,
r/o Village Seoh, P.O. Seoh, Tehsil Sarkaghat, District Mandi, H.P. before the Executive
Engiener, H.P.P.W.D. (B&R) Division, Dharampur, District Mandi, H.P. vide demand
notice dated 01.04.2010 regarding his alleged illegal termination of service w.e.f.
31.07.2004 suffers from delay and laches? If not, Whether termination of the services of
Shri Bhajan Singh s/o Shri Sher Singh, r/o Village Seoh, P.O. Seoh, Tehsil Sarkaghat,
District Mandi, H.P. by the Executive Engiener, H.P.P.W.D. (B&R) Division, Dharampur,
District Mandi, H.P. w.e.f. 31.07.2004 without complying the provisions of the Industrial
Disputes Act, 1947, as alleged by the worker, is legal and justified? If not, what amount of
back wages, seniority, past service benefits and compensation the above aggrieved
workman is entitled to from the above employer?”’

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as set up in the claim petition reveal that petitioner above named had been
engaged as daily waged beldar by respondent on 4.4.1999 where he worked upto 30.7.2004 when
his services were illegally retrenched on 31.7.2004. Averment made in the claim petition revealed
that respondent had not prepared any seniority list and that juniors to the petitioner who worked in
the same category had been allowed to remain in continuous service and thus respondent is alleged
to have not followed the procedure of retrenchment envisaged under Section 25-G of the Industrial
Disputes Act, 1947 (hereinafter referred to as the “Act” for brevity) which is based on the doctrine
of ‘First come Last go’ It further remains the case of the claimant that persons namely Savitri,
Rajesh Kumar, Shashi Lal, Sat Pal, Roshani, Gulab Singh, Devender Kumar, Barfu Ram, Krishan
Devi, Achhari Devi, Barfi Devi, Raj Kumar and Ranjeet Singh were juniors to him who were
allowed to continue service and have been regularized on 28.11.2008. It is claimed that despite
availability of sufficient work and funds, respondent had retrenched petitioner and several others
and that retrenchment was violation of provisions of Sections 25-G, 25-H and 25-N of the Act. It is
claimed that some of the retrenched workers had raised industrial dispute before Conciliation
Officer but conciliation failed and matter was thereafter referred to this court for adjudication and
thereafter awards were passed on 30.3.2009 in favour of workmen vide which they were given
benefit of reinstatement, seniority and back wages. It is alleged that part of back wages was
challenged by respondent in Hon’ble High Court of H.P. and the same was decided vide common
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judgment reported in LHLJ 2010 Vol. 2 titled as Executive Engineer, HPPWD Dharampur vs.
Dhani Ram/Nihal Chand decided on 13.5.2010 vide which instead of 50% back wages, a lump sum
compensation of Rs. 50,000/- was granted to the retrenched workmen. It is further alleged that in
compliance to the award passed by this court on 30.3.2009, 43 retrenched workmen joined their
duties w.e.f. 16.9.2009 and even at that time petitioner requested verbally to respondent to reinstate
him who was senior to those retrenched workmen engaged in pursuance to award dated 30.3.2009
but respondent did not re-engage petitioner. It is also claimed by petitioner that despite visiting
office of respondent several times requesting to reinstate but matter was lingered on one pretext to
other and also on the ground of the decision for reinstatement was to be taken by the government.
Accordingly, petitioner referring to various reported judgments in his claim petition has prayed for
his reinstatement along-with back wages, continuity in service from the date of illegal
retrenchment/termination along-with other consequential benefits and to any other relief petitioner
is found entitled besides regularization as per the provisions of law or from the date when juniors to
him have been regularized.

4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, delay and laches. On merits admitted that petitioner was engaged in
April, 1999 who had worked upto February, 2004 and was retrenched on February, 2004 after
adopting all requisite codal formalities. It is alleged that some junior daily waged workers were
transferred to Dharampur Division from other Division but their seniority lists were not received as
such they were retained however after receiving the seniority list, retrenchment notice to those
juniors had been served who were surplus and not required by respondent. Further denied that
respondent had violated principle of ‘First come Last go’. It is emphatically denied that petitioner
ever requested respondent for reengagement rather petitioner had raised demand notice in the year
2010 after about five years. It is also admitted that as per awards of this court, 43 workmen were
reengaged but the petitioner had not filed any case before any court and those who had filed case
before Labour Court were engaged. It is denied that petitioner was illegally retrenched however
admitted that instead of back wages, a lump sum amount of Rs.50,000/- was ordered to be granted
to those workmen who had been retrenched and were parties before the Hon’ble High Court of H.P.
in CWP No.1387/2010 titled as Nihal Chand Vs. State of H.P.. Accordingly, petition was sought to
be dismissed.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. To prove his case, petitioner had examined himself as PW1 tendered/proved her
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, copy of seniority list Ex. P1, copies of demand
notices of other workers namely Mali Devi, Sita Ram, Basant Singh, Koshalya Devi, Magru Dutt,
Nawab Khan, Sanjay Kumar, Kanta Devi, Drompati Devi, Shailander, Raman Kumar, Amar Singh,
Manohar Lal, Gobind Ram, Kashmir Singh, Budhi Singh, Achhru Ram, Rajender Pal, Sapindra
Devi, Balwant Singh, Dhobi Devi, Krishni Devi, Prem Singh, Kamli Devi, Om Chand, Sunita Devi,
Savitri Devi, Ruma Devi, Sheela Devi, Nathu Ram, Roshani Devi, Puran Chand, Pawan Kumar,
Kamla Devi, Kunta Devi, Lachhman, Pratap Chand, Mansa Devi, Puran Chand, Kamla Devi,
Saroja Devi, Duni Chand respectively Ex. P2 to Ex. P43, copy of demand notice of petitioner Ex.
P-44, copy of year-wise mandays of workers Ex. P45 and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Parmod Kashyap,
Executive Engineer, HPPWD Division Dharampur, tendered/proved his affidavit Ex. RW1/A, copy
of mandays chart Ex. RW1/B and closed evidence.

7. I have heard the 1d. Counsel representing parties gone through evidence on record of
this case carefully relevant for dispose of present claim petition.

8. From the contentions raised, following issues were framed on 9.12.2015 for
determination:
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1. Whether the industrial dispute raised by petitioner vide demand notice dated 01.4.2010
qua his termination of service during 31.7.2004 by respondent suffers from the vice of
delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of services of the petitioner by the respondent w.e.f. 31.7.2004
is/was improper and unjustified as alleged? ...OPP.

3. If issue No. 2 is proved in affirmative, to what service benefits the petitioner is

entitled to? ...OPP.
4. Whether the claim petition is not maintainable in the present form? ...OPR.
Relief.

9. For the reasons to be recorded hereinafter, my findings on the above issues are as
follows:—

Issue No.1 : Discussed

Issue No.2: Yes

Issue No.3: Discussed

Issue No.4: No

Relief: Claim petition is partly allowed per operative part of the Award.
REASONS FOR FINDINGS

Issues No. I and 3 :

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. At the outset, it is apt to mention here that respondent RW1 in the witness box has
admitted that as per seniority list Ex. P1 workmen shown therein were junior to petitioner and that
when petitioner was retrenched these juniors were allowed to remain in service. By such an
admission, RW1 has not only admitted retrenchment of petitioner in violation of doctrine of ‘Last
come First go’ envisaged under Section 25-G of the Act but at the same time, he has also admitted
relationship with the petitioner for having worked from April, 1999 to 30.7.2004 as daily waged
beldar under respondent. The case of the petitioner simplicitor is that he has been illegally
retrenched, retaining juniors which was sheer discrimination as the only purpose for retrenchment
was to retain the junior who were the workmen of choice of respondent. In so far as award passed
in favour of 43 similarly situated workers are concerned, RW1 has admitted that in CWP
n0.5189/2013 titled as Kanta Devi Vs. State of H.P. and Ors. similarly situated workmen as that of
petitioner had been reinstated giving benefit of seniority with continuity in service and a lump sum
back wages of Rs.50,000/-. Significantly, RW1 has admitted that order passed Kanta Devi’s case
(supra) has been implemented by respondent besides admitted that Hon’ble High Court of H.P. has
held that retrenchment was illegal and not in accordance with law.

12. PWI1 Bjajan Singh (petitioner) has stepped into witness box as PW1 sworn in affidavit
Ex. PW1/A deposed on oath as maintained in claim petition. In cross-examination, he has denied
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that no junior to him had been retained while retrenching him although admitted that while
retrenching, notice was given to him by respondent and compensation was paid to him in the year
2005. Thus, case of the petitioner qua retrenchment would squarely fall under Section 25-H of the
Act as respondent while retrenching petitioner had not only issued notice but also paid
retrenchment compensation in 2005 as admitted by the petitioner. From cross-examination of RW1,
it is evident that retrenchment of petitioner was arbitrarily made as juniors to petitioner were
reinstated but despite repeated request of petitioner, respondent did not re-engage him although
demand notice Ex. P44 had been issued as admitted by RW1 in cross-examination.

13. Ex. RWI1/B is mandays chart relating to petitioner which showed him to have worked
for 220 days in the year 1999, 240’2 days in 2000, 242 days in 2001, 363 days in 2002, 329 days in
2003 and 153 days in 2004 respectively. Since it is admitted case of the parties that retrenchment
compensation has been paid under Section 25-N of the Act, the provisions of Section 25-F of the
Act would not be attracted in the facts and circumstances of the case. Be it stated that Ex. P1 is
seniority list of daily waged beldar in respect of Dharampur Division which showed that those
workmen who had completed eight years of service as on 31.3.2008 were regularized. Ex. P2 to
P43 are various demand notices issued by several retrenched workers as enumerated in these
notices. With the aid of copies of these notices, Id. Counsel for petitioner has established that
petitioner in this case had issued demand notice Ex. P44 on 01.4.2010 whereas all the 43 retrenched
workmen had given demand notices later than petitioner and were reinstated by the department in
pursuance to order of Hon’ble High Court of H.P as stated above. Thus, while relying upon these
demand notices petitioner has also sought relief of reinstatement based on equity as those workmen
who were similarly situated have been reinstated with consequential benefits although in pursuance
to court order whereas 1d. Dy. D.A. representing respondent has stated that although respondent had
issued demand notice in less than five years from date of his retrenchment yet for the delay in
raising demand notice, the petitioner is not entitled to relief sought for.

14. Ld. Dy. D.A. representing respondent has placed reliance upon the judgment of
Hon’ble Apex Court reported in 2013 (136) FLR 893 (SC) titled as Assistant Engineer Rajasthan
Development Corporation and another Vs. Geetam Singh. In this judgment Hon’ble Apex
Court has held that delay in raising industrial dispute is certainly important aspect/circumstance
which labour court has to keep in mind while exercising discretion while giving final relief. In para
Nos. (20) and (21) of the judgment (supra) it has been held that before exercising its judicial
discretion, the Labour Court or Tribunal has to keep in mind all relevant factors including the mode
and manner of appointment, nature of employment, length of service, the ground on which
termination has been set aside and delay in raising industrial dispute before grant of relief. In the
case before Hon’ble Apex Court in judgment 2013 (supra) workman concerned had merely worked
for 286 days and had raised industrial dispute in 1992 whereas his service had been terminated in
1986 and industrial dispute was raised after six years from date of termination. The Hon’ble Apex
Court has held that compensation awarded by Single Judge of the Hon’ble High Court was too low
and awarded a lump-sum of Rs. 1 lakh along-with interest @ 9% per annum. In this judgment
criteria was prescribed when compensation would be appropriate relief instead of engagement. On
the other hand, reliance has been placed upon judgment of Hon’ble High Court of Punjab &
Haryana titled as Naval Singh vs. P.O. Industrial Tribunal-cum-Labour Court, Circle-I,
Faridabad, reported in [2018 (157) FLR 746], the relevant para is reproduced below:

“Termination-of-workmen-Appeal-Appellant also deserves to be granted similar relief-
Which has been granted by State to other workmen, whose services retrenched at same
time-Services of all other workmen were regularized-The appellant should not be
discriminated.....”
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15. Relying upon the judgment (2018), 1d. Counsel for petitioner has vehemently
contended that all the 43 co-workmen including the petitioner who had been retrenched were
similarly situated and have now been engaged in pursuance to court order vide which relief of
reinstatement in service and lump sum compensation of Rs.50,000/- had been granted. Since the
petitioner as well as co-workmen reinstated are similarly situated and that petitioner has given
reasonable explanation for delay in approaching this court for redressal of his grievance, the
petitioner would in equity be entitled to similar relief of reinstatement as has been granted to other
co-workmen earlier who had although issued various demands notices referred to above later than
petitioner. Thus, it cannot be stated that petitioner was negligent or had caused delay in moving
before the labour authorities. Accordingly, it is held that petitioner like other co- workmen would
also be entitled to the same relief in view of judgment of titled as Naval Singh vs. P.O. Industrial
Tribunal-cum-Labour Court, Circle-I, Faridabad, reported in [2018 (157) FLR 746] as well
as judgment dated 20.12.2012 passed in Kanta Devi vs. State of H.P. & Ors. in CWP
n0.5189/20212. The case of petitioner gets further strengthened from order dated 13.5.2010 titled
as The Executive Engineer, Dharampur HPPWD Dharampur Vs. Dhani Ram in CWP
n0.1365/2010. In such circumstances, the judgment of Hon’ble Apex Court (2013) is not at all
attracted in as it merely provides guidelines and factors to be considered by court before granting
final relief this judgment does not postulate “all possible aspects and circumstances” in granting
relief of compensation instead of reinstatement and in the case in hand has different facts and on
the principle of equity also petitioner can be granted similar relief reinstatement in service and
other consequential benefits although not of back wages, as there is ample evidence on record
establishing that petitioner had source of income having cultivable land.

16. 1 have gone through the above stated judgments, evidence relied upon by the parties
and of the view that judgment (2013) of Hon’ble Apex Court in question does not prohibit this
court to take into consideration all relevant circumstances while granting final relief to the
petitioner. It may not be erroneous to mention here that the Hon’ble Apex Court has not provided
any straight jacket formula showing some specific ground where to deny reinstatement in service
rather various factors which must weigh in the mind of this court while determining final relief to
petitioner. In the case in hand, petitioner had served notice within five years from date of
termination who had established that respondent had violated Section 25- G of the Act by not
following rightful procedure while retrenching petitioner as stated above. Not only this, the
seniority list Ex. P1 relied upon by petitioner in unambiguous terms established that junior
workmen to petitioner who had been retrenched have been reinstated in pursuance to order of
Hon’ble High Court of H.P. which would not in any manner eclipse claim of petitioner from getting
relief of reinstatement and other consequential benefit. Although RW1 has denied that petitioner
had ever approached him for re-engagement and that similar plea has been maintained in reply but
in cross-examination RW1 has shown ignorance if petitioner had requested him orally or in writing
for re-engagement besides specifically admitted that those co- workmen in whose favour award
passed have been engaged. Thus, when RWI1 has given evasive reply to question on request of
petitioner for re-engagement, it is to be read in favour of the petitioner by holding that petitioner
had approached respondent for re-engagement as RW1 being contesting respondent was required
to know if petitioner had requested for re-engagement verbally or by in writing and if he was
sure that petitioner had not requested him for re-engagement as claimed by petitioner, he ought to
have refused the same. In view of foregoing discussions, this court is left with no option but to hold
that petitioner had been illegally retrenched by respondent and was not re-engaged despite 43 co-
workers who were similarly situated had been ordered to be reengaged vide Award dated
30.3.2009.

17. 1In so far as claim of petitioner qua back wages is concerned, suffice would be to state
here that PW1 in his cross-examination has admitted that he had cultivable land from which he had
income and thus he could not be stated to have remained without any income ever since his
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termination. Ld. Dy. D.A. representing respondent/State has contended with vehemence that full
back wages should not be granted mechanically. In this regard judgment of Hon’ble Apex Court
reported in 2014 (140) FLR 901 (SC) titled as Bharat Sanchar Nigam Ltd. Vs. Bhurumal is
quite relevant which provides factors to considered while granting full wages which could not be
granted automatically. As such, when petitioner himself admitted that he had source of income and
in view of judgments referred to above in (2014), the petitioner could not be granted back wages
automatically moreso when petitioner has admitted that he had source of income from agricultural
land although petitioner is held entitled for relief of reinstatement & in continuity in service and
seniority as prayed. Ld. Dy. D.A. for the State has contended that delay in raising demand notice in
this case disentitled petitioner relief sought for but factually in this case the delay is less than six
years and in view of judgment of Hon’ble Apex Court titled as reported in 2013 also the petitioner
cannot be deprived of relief sought for in the circumstance of the case. Keeping in view facts and
circumstances of case as has come in the evidence, petitioner is held entitled for reinstatement,
continuity in service and seniority with all consequential benefits except of back wages. As such,
delay would not effect relief sought for by the petitioner in the peculiar circumstances of case as
stated above. In view of foregoing, issue No. 2 is answered in affirmative whereas issue no.1 and 3
are decided as discussed above. All the above-stated issues are decided accordingly.

Issue No. 4 :

18. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

Relief :

19. As sequel to my findings on foregoing issues, the reference/claim petition is allowed
partly. Accordingly, the respondent is hereby directed to re-engage the petitioner forthwith who
shall be entitled to seniority and continuity in service from the date of his illegal termination except
back wages. However, petitioner shall be considered for regularization by respondent at the time
when his juniors have been regularized as per policy governing daily wagers as framed by State
Govt. and operative from time to time. In the peculiar circumstances of the case, the parties are left
to bear their own costs.

20. The reference is answered in the aforesaid terms.

21. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

22. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 27th day of June, 2018.

K. K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

(Camp at Mandi).



TST03], feATee Ueen, 29 HS, 2019 /08 WU, 1941 2297

IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)
(CAMP AT MANDI)

Ref. No. :52/2015
Date of Institution: 23-02-2015
Date of Decision: 27-6-2018

Shri Hamid Khan s/o Shri Balia Khan, r/o Village Bhadyar, P.O. Brang, Tehsil
Sarkaghat, District Mandi, H.P. Petitioner.

Versus

The Executive Engineer, HPPWD (B&R) Division Dharampur, District Mandi, H.P.
..... Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.K. Sharma, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the industrial dispute raised by the worker Shri Hamid Khan s/o Shri Balia Khan,
r/o Village Bhadyar, P.O. Brang, Tehsil Sarkaghat, District Mandi, H.P. before the
Executive Engineer, H.P.P.W.D. (B&R) Division, Dharampur, District Mandi, H.P. vide
demand notice dated 28.01.2009 regarding his alleged illegal termination of service w.e.f.
01.02.2001 suffers from vice of delay and laches? If not, whether termination of the
services of Shri Hamid Khan s/o Shri Balia Khan, r/o Village Bhadyar, P.O. Brang, Tehsil
Sarkaghat, District Mandi, H.P. by the Executive Engineer, H.P.P.W.D. (B&R) Division,
Dharampur, District Mandi, H.P. w.e.f. 01.02.2001 without complying the provisions of the
Industrial Disputes Act, 1947, as alleged by the worker, is legal and justified? If not, what
amount of back wages, seniority, past service benefits and compensation the above
aggrieved workman 1is entitled to from the above employer?”

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as set up in the claim petition reveal that petitioner above named had been
engaged as daily waged beldar by respondent on 1.8.1999 where he worked upto 31.1.2001 when
his services were illegally retrenched on 1.2.2001. Averment made in the claim petition revealed
that respondent had not prepared any seniority list and that juniors to the petitioner who worked in
the same category had been allowed to remain in continuous service and thus respondent is alleged
to have not followed the procedure of retrenchment envisaged wunder Section 25-G of the
Industrial Disputes Act, 1947 (hereinafter referred to as the “Act” for brevity) which is based on
the doctrine of ‘First come Last go’. It further remains the case of the claimant that persons namely
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Savitri, Rajesh Kumar, Shashi Lal, Sat Pal, Roshani, Gulab Singh, Devender Kumar, Barfu Ram,
Krishan Devi, Achhari Devi, Barfi Devi, Raj Kumar and Ranjeet Singh were juniors to him who
were allowed to continue service and have been regularized on 28.11.2008. It is claimed that
despite availability of sufficient work and funds, respondent had retrenched petitioner and several
others and that retrenchment was violation of provisions of Sections 25-G, 25-H and 25-N of the
Act. It is claimed that some of the retrenched workers had raised industrial dispute before
Conciliation Officer but conciliation failed and matter was thereafter referred to this court for
adjudication and thereafter awards were passed on 30.3.2009 in favour of workmen vide which they
were given benefit of reinstatement, seniority and back wages. It is alleged that part of back wages
was challenged by respondent in Hon’ble High Court of H.P. and the same was decided vide
common judgment reported in LHLJ 2010 Vol. 2 titled as Executive Engineer, HPPWD
Dharampur vs. Dhani Ram/Nihal Chand decided on 13.5.2010 vide which instead of 50% back
wages, a lump sum compensation of Rs.50,000/- was granted to the retrenched workmen. It is
further alleged that in compliance to the award passed by this court on 30.3.2009, 43 retrenched
workmen joined their duties w.e.f. 16.9.2009 and even at that time, petitioner requested repeatedly
although verbally to respondent to reinstate him who was senior to those retrenched workmen
engaged in pursuance to award dated 30.3.2009 but respondent did not reengage petitioner. It is
also claimed by petitioner that despite visiting office of respondent several times requesting to
reinstate but matter was lingered on one pretext to other and also on the ground of the decision for
reinstatement was to be taken by the government. Accordingly, petitioner referring to various
reported judgments in his claim petition has prayed for his reinstatement along-with back wages,
continuity in service from the date of illegal retrenchment/termination along-with other
consequential benefits and to any other relief petitioner is found entitled besides regularization as
per the provisions of law or from the date when juniors to him have been regularized.

4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, delay and laches. On merits admitted that petitioner was engaged in
April, 1999 who had worked upto June, 2001 and thereafter petitioner had left the job of his own
sweet will. Further denied that respondent had violated principle of ‘First come Last go’. It is
emphatically denied that petitioner ever requested respondent for re-engagement rather petitioner
had raised demand notice in the year 2010 after about five years. It is also admitted that as per
awards of this court, 43 workmen were re-engaged but the petitioner had not filed any case before
any court and those who had filed case before Labour Court were engaged. It is denied that
petitioner was illegally retrenched however admitted that instead of back wages, a lump sum
amount of Rs.50,000/- was ordered to be granted to those workmen who had been retrenched and
were parties before the Hon’ble High Court of H.P. in CWP No.1387/2010 titled as Nihal Chand
Vs. State of H.P.. Accordingly, petition was sought to be dismissed.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. To prove his case, petitioner had examined himself as PW1 tendered/proved his
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, copy of seniority list Ex. P1, copies of demand
notices of other workers namely Mali Devi, Sita Ram, Basant Singh, Kashalya Devi, Magru Dutt,
Nawab Khan, Sanjay Kumar, Kanta Devi, Drompati Devi, Shailander, Raman Kumar, Amar Singh,
Manohar Lal, Gobind Ram, Kashmir Singh, Budhi Singh, Achhru Ram, Rajender Pal, Sapindra
Devi, Balwant Singh, Dhobi Devi, Krishni Devi, Prem Singh, Kamli Devi, Om Chand, Sunita Devi,
Savitri Devi, Ruma Devi, Sheela Devi, Nathu Ram, Roshani Devi, Puran Chand, Pawan Kumar,
Kamla Devi, Kunta Devi, Lachhman, Pratap Chand, Mansa Devi, Puran Chand, Kamla Devi,
Saroja Devi, Duni Chand respectively Ex. P2 to Ex. P43, copy of demand notice of petitioner
Ex. P-44, copy of year-wise mandays of workers Ex. P45 and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Parmod Kashyap,
Executive Engineer, HPPWD Division Dharampur, tendered/proved his affidavit Ex. RW1/A, copy
of mandays chart Ex. RW1/B and closed evidence.
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7. T have heard the 1d. Counsel representing parties gone through evidence on record of
this case carefully relevant for dispose of present claim petition.

8. From the contentions raised, following issues were framed on 8.12.2015 for
determination:

1. Whether the industrial dispute raised by petitioner vide demand notice dated 28.1.2009
qua his termination of service during 01.2.2001 by respondent suffers from the vice
of delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of services of the petitioner by the respondent w.e.f. 01.2.2001
1s/was improper and unjustified as alleged? ...OPP.

3. If issue No. 2 is proved in affirmative, to what service benefits the petitioner is

entitled to? ...OPP.
4. Whether the claim petition is not maintainable in the present form? ...OPR.
Relief.

9. For the reasons to be recorded hereinafter, my findings on the above issues are as
follows:—

Issue No.1 : Discussed

Issue No. 2 : Yes

Issue No. 3 : Discussed

Issue No. 4 : No

Relief : Claim petition is partly allowed per operative part of the Award.
REASONS FOR FINDINGS

Issues No. 1 and 3:

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. At the outset, it is apt to mention here that respondent RW1 in the witness box has
admitted that as per seniority list Ex. P1 workmen shown therein were junior to petitioner and that
when petitioner was retrenched these juniors were allowed to remain in service. By such an
admission, RW1 has not only admitted retrenchment of petitioner in violation of doctrine of ‘Last
come First go’ envisaged under Section 25-G of the Act but at the same time, he has also admitted
relationship with the petitioner for having worked from January, 1999 to 31.1.2001 as daily waged
beldar under respondent. The case of the petitioner simplicitor is that he has been illegally
retrenched, retaining juniors which was sheer discrimination as the only purpose for retrenchment
was to retain the junior who were the workmen of choice of respondent. In so far as award passed
in favour of 43 similarly situated workers are concerned, RW1 has admitted that in CWP
No0.5189/2013 titled as Kanta Devi Vs. State of H.P. and Ors. similarly situated workmen as that of
petitioner had been reinstated giving benefit of seniority with continuity in service and a lump sum
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back wages of Rs.50,000/-. Significantly, RW1 has admitted that order passed Kanta Devi’s case
(supra) has been implemented by respondent besides admitted that Hon’ble High Court of H.P. has
held that retrenchment was illegal and not in accordance with law.

12. PW1 Hamid Khan (petitioner) has stepped into witness box sworn in affidavit
Ex. PWI1/A reiterated his claim as maintained in claim petition besides stated that respondent had
not prepared any seniority list and that juniors to the petitioner had been allowed to continue. It is
evident from affidavit Ex. PW1/A that juniors to the petitioner have been allowed remain in service
who had been regularized on 28.11.2008. Thus the allegation of petitioner primarily remains qua
violation of Section 25-H of the Act as petitioner had been retrenched arbitrarily and juniors were
retained in violation of doctrine of ‘First come Last go’ envisaged under Section 25- G of the Act.
Be it stated that RW1 in cross-examination has admitted that co-workmen as shown named in para
No.3 of claim petition were juniors to petitioner which necessarily follows that juniors have been
retained and petitioner who was senior has been retrenched violating Section 25-H of the Act.

13. Ex. RWI1/B is mandays chart relating to petitioner which showed him to have worked
for 244 days in the year 1999, 3562 in 2000 and 177 days in 2001 respectively. Be it stated that
Ex. P1 is seniority list of daily waged beldar in respect of Dharampur Division which showed that
those workmen who had completed eight years of service as on 31.3.2008 were regularized. Ex. P2
to P43 are various demand notices issued by several retrenched workers as enumerated in these
notices. With the aid of copies of these notices, 1d. Counsel for petitioner has established that
petitioner in this case had issued demand notice Ex. P44 on 28.1.2009 whereas all the 43 retrenched
workmen had given demand notices later than petitioner and were reinstated by the department in
pursuance to order of Hon’ble High Court of H.P as stated above. Thus, while relying upon these
demand notices petitioner has also sought relief of reinstatement based on equity as those workmen
who were similarly situated have been reinstated with consequential benefits although in pursuance
to court order whereas 1d. Dy. D.A. representing respondent has stated that although respondent had
issued demand notice in less than five years from date of his retrenchment yet for the delay in
raising demand notice, the petitioner is not entitled to relief sought for.

14. Ld. Dy. D.A. representing respondent has placed reliance upon the judgment of
Hon’ble Apex Court reported in 2013 (136) FLR 893 (SC) titled as Assistant Engineer Rajasthan
Development Corporation and another Vs. Geetam Singh. In this judgment Hon’ble Apex
Court has held that delay in raising industrial dispute is certainly important aspect/circumstance
which labour court has to keep in mind while exercising discretion while giving final relief. In para
Nos. (20) and (21) of the judgment (supra) it has been held that before exercising its judicial
discretion, the Labour Court or Tribunal has to keep in mind all relevant factors including the mode
and manner of appointment, nature of employment, length of service, the ground on which
termination has been set aside and delay in raising industrial dispute before grant of relief. In the
case before Hon’ble Apex Court in judgment 2013 (supra) workman concerned had merely worked
for 286 days and had raised industrial dispute in 1992 whereas his service had been terminated in
1986 and industrial dispute was raised after six years from date of termination. The Hon’ble Apex
Court has held that compensation awarded by Single Judge of the Hon’ble High Court was too low
and awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum. In this judgment
(supra) criteria has been laid down by Hon’ble Apex Court when compensation would be
appropriate relief instead of engagement. On the other hand, reliance has been placed upon
judgment of Hon’ble High Court of Punjab & Haryana titled as Naval Singh Vs. P.O. Industrial
Tribunal-cum-Labour Court, Circle-I, Faridabad, reported in [2018 (157) FLR 746], the
relevant para is reproduced below:

“Termination-of-workmen-Appeal-Appellant also deserves to be granted similar relief-
which has been granted by State to other workmen, whose services retrenched at same time-
Services of all other workmen were regularized-The appellant should not be
discriminated.....”
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15. Relying upon the judgment (2018), 1d. Counsel for petitioner has vehemently
contended that all the 43 co-workmen including the petitioner who had been retrenched were
similarly situated but only 43 have now been engaged in pursuance to court order vide which relief
of reinstatement in service and lump sum compensation of Rs.50,000/- had been granted. Since the
petitioner as well as co-workmen reinstated are similarly situated and that petitioner has given
reasonable explanation for delay in approaching this court for redressal of his grievance, the
petitioner would in equity be entitled to similar relief of reinstatement as has been granted to
other co-workmen earlier rather other co-workmen had issued various demand notices referred to
above later than petitioner. Thus, it cannot be stated that petitioner was negligent or had caused
delay in moving before the labour authorities. Accordingly, it is held that petitioner like other co-
workmen would also be entitled to the same relief in view of judgment of titled as Naval Singh Vs.
P.O. Industrial Tribunal-cum-Labour Court, Circle-I, Faridabad, reported in [2018 (157) FLR
746] as well as judgment dated 20.12.2012 passed in Kanta Devi Vs. State of H.P. & Ors. in
CWP No.5189/20212. The case of petitioner gets further strengthened from order dated 13.5.2010
titled as The Executive Engineer, Dharampur HPPWD Dharampur vs. Dhani Ram in CWP
No.1365/2010. In such circumstances, the judgment of Hon’ble Apex Court (2013) is not at all
attracted in it as merely provides guidelines and factors to be considered by court before granting
final relief besides this judgment does not postulate “all possible aspects and circumstances” in
granting relief of compensation instead of reinstatement and in the case in hand has different
facts and on the principle of equity also petitioner can be granted similar relief of reinstatement in
service and other consequential benefits although not of back wages, as there is ample evidence on
record establishing that petitioner had source of income having cultivable land.

16. I have gone through the above stated judgments, evidence relied upon by the parties
and of the view that judgment (2013) of Hon’ble Apex Court in question does not prohibit this
court to take into consideration all relevant circumstances while granting final relief to the
petitioner. It may not be erroneous to mention here that the Hon’ble Apex Court has not provided
any straight jacket formula showing some specific ground in which reinstatement in service is to
be declined rather various factors which must weigh in the mind of this court have been laid down
while granting final relief to petitioner. In the case in hand, petitioner had served notice after eight
years from date of termination having established that respondent had violated Section 25-G of the
Act by not following rightful procedure of retrenchment based on principle of ‘Last come First go’
while retrenching petitioner. Not only this, the seniority list Ex. P1 relied upon by petitioner in
unambiguous terms established that junior workmen to petitioner who had been retrenched have
been reinstated in pursuance to order of Hon’ble High Court of H.P. which would not in any
manner eclipse claim of petitioner from getting relief of reinstatement and other consequential
benefit. Although RW1 has denied that petitioner had ever approached him for re-engagement and
that similar plea has been maintained in reply but in cross-examination RW1 has shown ignorance
if petitioner had requested him orally or in writing for reengagement besides specifically admitted
that those co-workmen in whose favour award passed have been engaged. Thus, when RW1 has
given evasive reply to question on request of petitioner for re-engagement, it is to be read in favour
of the petitioner by holding that petitioner had approached respondent for re-engagement as RW1
being contesting respondent was required to know if petitioner had requested for re-engagement
verbally or by in writing and if he was sure that petitioner had not requested him for re-engagement
as claimed by petitioner, he ought to have refused the same. As such, petitioner is held to be
constantly in touch him with respondent for reinstatement which had not been done by the
respondent despite raised industrial dispute by petitioner.

17. Ld. Counsel for petitioner has contended with vehemence and placed reliance upon
judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P. (Bhatag Ram’s case) in
which it has been held that delay in raising dispute may be considered by court at the time of
granting final relief however in various other judgments even longer delay has been condoned. In
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Divisional Manager, HPFC & another Vs. Garibu Ram, Latest HLJ 2007 (HP) 1160, delay of
more than 10 years was condoned besides Hon’ble High Court has held that principle of Limitation
Act is not applicable to the industrial dispute. Similar view was taken by Hon’ble Apex Court in
Ajayab Singh Vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation Act, 1963 did
not apply to the proceeding under the Industrial Disputes Act. It was observed that the relief under
Industrial Disputes Act cannot be denied merely on the ground of delay. It has been contended that
delay if any raised by employer is required to be proved as a matter of fact then no reference made
by appropriate government can be questioned on the ground of delay alone. In the case in hand,
respondent department has failed to prove on record any material by which it could be stated that
there was inordinate delay which has remained unexplained due to which any prejudice had been
caused to the respondent rather petitioner in his evidence has highlighted and proved material facts
establishing that on account of repeated assurances of respondent department as well as
government as stated in foregoing paragraphs, industrial dispute was not raised by petitioner
immediately or earlier and finally raised when despite repeated assurances to absorb the petitioner
in govt. department, he was not reengaged by respondent. Thus, the petition filed by petitioner
cannot be stated to be bad on the ground of delay and laches. Even if in this case petitioner had
raised demand notice after eight years, yet there is plausible explanation from side of petitioner.
Not only that even on the basis of equity being amongst the similarly situated retrenched workmen
who had been reinstated as stated above, petitioner too, would be entitled to be given relief of
reinstatement instead of compensation and for said reason also judgment of Hon’ble Apex Court
2013 (supra) would not apply as in the case before Hon’ble Apex Court had different facts and
circumstances as in the present case. In view of foregoing discussions, this court is left with no
option but to hold that petitioner had been illegally retrenched by respondent and was not
reengaged despite 43 co-workers who were similarly situated had been ordered to be reengaged
vide Award dated 30.3.2009. At the cost of reiteration, it is held that due to delay, the claim of
petitioner cannot be declined which would be an important circumstance while giving final relief
and for the reasons stated in foregoing paragraphs compensation would not be appropriate relief
rather petitioner is held entitled for relief of reengagement in service with other consequential
benefits.

18. In so far as claim of petitioner qua back wages is concerned, suffice would be to state
here that PW1 in his cross-examination has admitted that he had cultivable land from which he had
income and thus he could not be stated have remained without any income ever since his
termination. Ld. Dy. D.A. representing respondent/State has contended with vehemence that full
back wages should not be granted mechanically. In this regard judgment of Hon’ble Apex Court
reported in 2014 (140) FLR 901 (SC) titled as Bharat Sanchar Nigam Ltd. Vs. Bhurumal is
quite relevant which provides factors to considered while granting full wages which could not be
granted automatically. As such, when petitioner himself admitted that he had source of income and
in view of judgments referred to above in (2014), the petitioner could not be granted back wages
automatically moreso when petitioner has admitted that he had source of income from agricultural
land although petitioner is held entitled for relief of reinstatement seniority and continuity in
service. Keeping in view peculiar facts and circumstances of case as has come in the evidence,
petitioner is held entitled for reinstatement, continuity in service and seniority with all
consequential benefits except of back wages. In view of foregoing discussions, issue no.2 is
answered in affirmative whereas issue No. 1 and 3 are decided as discussed above. All the above-
stated issues are decided accordingly.

Issue No. 4 :

19. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
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Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

Relief :

20. As sequel to my findings on foregoing issues, the reference/claim petition is allowed
partly. Accordingly, the respondent is hereby directed to re-engage the petitioner forthwith who
shall be entitled to seniority and continuity in service from the date of his illegal termination except
back wages. However, petitioner shall be considered for regularization by respondent at the time
when his juniors have been regularized as per policy governing daily wagers as framed by State
Govt. and operative from time to time. In the peculiar circumstances of the case, the parties are left
to bear their own costs.

21. The reference is answered in the aforesaid terms.

22. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

23. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 27th day of June, 2018.
K .K. SHARMA,
Presiding Judge,
Labour Court-cum-Industrial Tribunal,

Kangra at Dharamshala, H.P.
(Camp at Mandi).

IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA H.P.
(CAMP AT MANDI)

Ref No. 1 46/2015
Date of Institution : 23-02-2015
Date of Decision :27-6-2018

Shri Ramesh Chand s/o Shri Ram Ditta, r/o Village Sandehra, P.O. Tihra, Tehsil Sarkaghat,
District Mandi, H.P. Petitioner.

Versus

The Executive Engineer, B&R Sub Division, HPPWD, Dharampur, District Mandi, H.P.
..... Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.K. Sharma, Adv.
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For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the industrial dispute raised by the worker Shri Ramesh Chand s/o Shri Ram
Ditta, r/o Village Sandehra, P.O. Tihra, Tehsil Sarkaghat, District Mandi, H.P. before the
Executive Engineer, B&R Division, H.P.P.W.D., Dharampur, District Mandi, H.P. vide
demand notice dated 04-04-2010 regarding his alleged illegal termination of service w.e.f.
09-7-2005 suffers from delay and laches? If not, whether termination of the services of Shri
Ramesh Chand s/o Shri Ram Ditta, r/o Village Sandehra, P.O. Tihra, Tehsil Sarkaghat,
District Mandi, H.P. w.e.f. 09-07-2005 by the Executive Engineer, B&R Division,
H.P.P.W.D., Dharampur, District Mandi, H.P., without complying with the provisions of the
Industrial Disputes Act, 1947, is legal and justified? If not, what amount of back wages,
seniority, past service benefits and compensation the above worker is entitled to from the
above employer?”’

2. After the receipt of the abovestated reference, a corrigendum dated 19th March, 2016
was received from the appropriate government which reads as under:

“In partial modification of this Department’s Notification of even number dated 17.01.2015,
the date of termination of services of workman Shri Ramesh Chand s/o Shri Ram Ditta, r/o
Village Sandehra, P.O. Tihra, Tehsil Sarkaghat, District Mandi, H.P. may be read as
“08.7.2005” instead of “09-7-2005.

3. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

4. Brief facts as set up in the claim petition reveal that petitioner above named had been
engaged as daily waged beldar by respondent on 1.1.1999 where he worked upto 7.7.2005 when his
services were illegally retrenched on 8.7.2005. Averment made in the claim petition revealed that
respondent had not prepared any seniority list and that juniors to the petitioner who worked in the
same category had been allowed to remain in continuous service and thus respondent is alleged to
have not followed the procedure of retrenchment envisaged under Section 25-G of the Industrial
Disputes Act, 1947 (hereinafter referred to as the “Act” for brevity) which is based on the doctrine
of ‘First come Last go’ It further remains the case of the claimant that persons namely Savitri,
Rajesh Kumar, Shashi Lal, Sat Pal, Roshani, Gulab Singh, Devender Kumar, Barfu Ram, Krishan
Devi, Achhari Devi, Barfi Devi, Raj Kumar and Ranjeet Singh were juniors to him who were
allowed to continue service and have been regularized on 28.11.2008. It is claimed that despite
availability of sufficient work and funds, respondent had retrenched petitioner and several others
and that retrenchment was violation of provisions of Sections 25-G, 25-H and 25-N of the Act. It
further transpires from the claim petition that Labour Commissioner was notified as
“Specified Authority” by government of Himachal Pradesh vide Notification No.19- 8/89-
Shram[loose] dated 7.9.1992 for the purpose of Section of 25-N but government in order to
facilitate itself got the above said power conferred upon Chief Engineer, Central Zone, Mandi vide
Notification no.Shram[a]4-1/2005 dated 14.2.2005. It is claimed that Dharampur HPPWD is
establishment under Section 25-K and 25-L of the Act which required respondent to seek
permission from “Specified Authority” or the appropriate govt. under Section 25-N of the Act
while retrenching workmen. It is claimed that Chief Engineer, HPPWD had been illegally
appointed as Specified Authority as he himself is head of HPPWD under which respondent worked.
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It is further stated that respondent in the month of April, 2005 after conferment of power upon
Chief Engineer served with notice under Section 25-N of the Act to petitioner and several others
who had filed CWP No. 486/2005 before the Hon’ble High Court of H.P. challenging Notification
dated 14.2.2005 gua conferment of power on Chief Engineer, HPPWD. It is claimed that even after
filing writ petition, petitioner and others co-workmen were retrenched. It is alleged that CWP
n0.486/2005 was heard by Hon’ble High Court of H.P. in which it was held that such type of
notification gua conferment of powers of Specified Authority upon Chief Engineer HPPWD was
not sustainable in the eyes of law and thereafter the notification dated 14.2.2005 was rescinded and
the powers of Specified Authority was again conferred upon Labour Commissioner, H.P. It is
claimed that some of the retrenched workers had raised industrial dispute before Conciliation
Officer but conciliation failed and matter was thereafter referred to this court for adjudication and
thereafter awards were passed on 30.3.2009 in favour of workmen vide which they were given
benefit of reinstatement, seniority and back wages. It is alleged that part of back wages was
challenged by respondent in Hon’ble High Court of H.P. and the same was decided vide common
judgment reported in LHLJ 2010 Vol. 2 titled as Executive Engineer, HPPWD Dharampur vs.
Dhani Ram/Nihal Chand decided on 13.5.2010 vide which instead of 50% back wages, a lump sum
compensation of Rs.50,000/- was granted to the retrenched workmen. It is further alleged that in
compliance to the award passed by this court on 30.3.2009, 43 retrenched workmen joined their
duties w.e.f. 16.9.2009 and even at that time petitioner requested verbally to respondent to reinstate
him who was senior to those retrenched workmen engaged in pursuance to award dated 30.3.2009
but respondent did not re-engage petitioner. It is also claimed by petitioner that despite visiting
office of respondent several times requesting to reinstate but matter was lingered on one pretext to
other and also on the ground of the decision for reinstatement was to be taken by the government.
Accordingly, petitioner referring to various reported judgments in his claim petition has prayed for
his reinstatement along-with back wages, continuity in service from the date of illegal
retrenchment/termination along-with other consequential benefits and to any other relief petitioner
is found entitled besides regularization as per the provisions of law or from the date when juniors to
him have been regularized.

5. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, delay and laches. On merits admitted that petitioner was engaged in
January, 1999 who had worked upto 7.7.2005 and was retrenched on 8.7.2005 after adopting all
requisite codal formalities. It is alleged that some junior daily waged workers were transferred to
Dharampur Division from other Division but their seniority lists were not received as such they
were retained however after receiving the seniority list, retrenchment notice to those juniors had
been served who were surplus and not required by respondent. Further denied that respondent had
violated principle of ‘First come Last go’. In so far as delegation of powers of Specified Authority
to Chief Engineer, (B&R) Central Zone Mandi on 14.2.2005 is concerned, it is contended that
Notification dated 14.2.2005 qua delegation of powers to Chief Engineer, North Zone was
rescinded and notice for permission for retrenchment of workmen had been obtained after giving
reasonable opportunity of being heard to these workmen. It is also claimed that respondent would
reengage the retrenched workmen including petitioner as and when any seasonal work existed
however further denied that notification qua conferment of powers to Chief Engineer, HPPWD as
“Specified Authority” was made with the object to retrench the petitioner and other co-workers. It
is emphatically denied that petitioner ever requested respondent for re-engagement rather petitioner
had raised demand notice in the year 2010 after about five years. It is also admitted that as per
awards of this court, 43 workmen were reengaged but the petitioner had not filed any case before
any court and those who had filed case before Labour Court were engaged. It is denied that
petitioner was illegally retrenched however admitted that instead of back wages, a lump sum
amount of Rs. 50,000/- was ordered to be granted to those workmen who had been retrenched and
were parties before the Hon’ble High Court of H.P. in CWP No.1387/2010 titled as Nihal Chand
Vs. State of H.P.. Accordingly, petition was sought to be dismissed.
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6. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

7. To prove his case, petitioner had examined himself as PW1 tendered/proved her
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, copy of seniority list Ex. P1, copies of demand
notices of other workers namely Mali Devi, Sita Ram, Basant Singh, Koshalya Devi, Magru Dutt,
Nawab Khan, Sanjay Kumar, Kanta Devi, Drompati Devi, Shailander, Raman Kumar, Amar Singh,
Manohar Lal, Gobind Ram, Kashmir Singh, Budhi Singh, Achhru Ram, Rajender Pal, Sapindra
Devi, Balwant Singh, Dhobi Devi, Krishni Devi, Prem Singh, Kamli Devi, Om Chand, Sunita Devi,
Savitri Devi, Ruma Devi, Sheela Devi, Nathu Ram, Roshani Devi, Puran Chand, Pawan Kumar,
Kamla Devi, Kunta Devi, Lachhman, Pratap Chand, Mansa Devi, Puran Chand, Kamla Devi,
Saroja Devi, Duni Chand and Kishori Lal respectively Ex. P2 to Ex. P43, copy of demand notice of
petitioner Ex. P-44, copy of year-wise mandays of workers Ex. P45 and closed evidence. On the
other hand, repudiating the evidence led by the petitioner, respondent examined RW1 Shri Parmod
Kashyap, Executive Engineer, HPPWD Division Dharampur, tendered/proved his affidavit
Ex.RWI1/A, copy of mandays chart Ex. RW1/B and closed evidence.

8. I have heard the 1d. counsel representing parties gone through evidence on record of
this case carefully relevant for dispose of present claim petition.

9. From the contentions raised, following issues were framed on 8.12.2015 for
determination:

1. Whether the industrial dispute raised by petitioner vide demand notice dated 4.4.2010
qua his termination of service during 9.7.2005 by respondent suffers from the vice of

delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of services of the petitioner by the respondent w.e.f. 9.7.2005
is/was improper and unjustified as alleged? ...OPP.

3. Ifissue No. 2 is proved in affirmative, to what service benefits the petitioner is entitled

to? ...OPP.
4. Whether the claim petition is not maintainable in the present form? ...OPR.
Relief.

10. It is pertinent to mention here that vide corrigendum dated 19th March, 2016 date of
retrenchment was shown as 8.7.2005 instead of 9.7.2005. It has come in the evidence that factually
petitioner remained in service till 7.7.2005 and service of petitioner was terminated on next date i.e.
on 8.7.2005 and not on 9.7.2005 and as such in issues No. 1 and 2 date of termination shall be read
as 8.7.2005 and not 9.7.2005 and the findings shall on the basis of date of retrenchment in this case
on 8.7.2005.

11. For the reasons to be recorded hereinafter, my findings on the above issues are as
follows:—

Issue No.1 : Discussed
Issue No.2 : Yes
Issue No.3 : Discussed

Issue No.4: No
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Relief : Claim petition is partly allowed per operative part of the Award.

REASONS FOR FINDINGS
Issues No. 1 and 3 :

12. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

13. At the outset, it is apt to mention here that respondent RW1 in the witness box has
admitted that as per seniority list Ex. P1 workmen shown therein were junior to petitioner and that
when petitioner was retrenched these juniors were allowed to remain in service. By such an
admission, RW1 has not only admitted retrenchment of petitioner in violation of doctrine of ‘Last
come First go’ envisaged under Section 25-G of the Act but at the same time, he has also admitted
relationship with the petitioner for having worked from January, 1999 to 7.7.2005 as daily waged
beldar under respondent. The case of the petitioner simplicitor is that he has been illegally
retrenched, retaining juniors which was sheer discrimination as the only purpose for retrenchment
was to retain the junior who were the workmen of choice of respondent. In so far as award passed
in favour of 43 similarly situated workers are concerned, RW1 has admitted that in CWP
No0.5189/2013 titled as Kanta Devi Vs. State of H.P. and Ors. similarly situated workmen as that
of petitioner had been reinstated giving benefit of seniority with continuity in service and a lump
sum back wages of Rs.50,000/-. Significantly, RW1 has admitted that order passed Kanta Devi’s
case (supra) has been implemented by respondent besides admitted that Hon’ble High Court of
H.P. has held that retrenchment was illegal and not in accordance with law.

14. PWI1 Ramesh Chand (petitioner) has stepped into witness box as PW1 sworn in
affidavit Ex. PW1/A deposed on oath as maintained in claim petition. In cross-examination, he has
denied that no junior to him had been retained while retrenching him although admitted that while
retrenching, notice was given to him by respondent and compensation was paid to him in the year
2005. Thus, case of the petitioner qua retrenchment would squarely fall under Section 25-H of the
Act as respondent while retrenching petitioner had not only issued notice but also paid
retrenchment compensation in 2005 as admitted by the petitioner. From cross-examination of RW1,
it is evident that retrenchment of petitioner was arbitrarily made as juniors to petitioner were
retained and not reinstated despite his request RW1 has admitted that respondent had issued
demand notice Ex.P-44 prior to raising industrial dispute.

15. Ex. RW1/B is mandays chart relating to petitioner which showed him to have worked
for 284 days in the year 1999, 342 days in 2000, 338’4 days in 2001, 365 days in 2002, 354 days in
2003, 276 days in 2004 and 187 days in 2005 respectively. Since it is admitted case of the party
that retrenchment compensation has been paid under Section 25-N of the Act, the provisions of
Section 25-F of the Act would not be attracted in the facts and circumstances of the case. Be it
stated that Ex. P1 is seniority list of daily waged beldar in respect of Dharampur Division which
showed that those workmen who had completed eight years of service as on 31.3.2008 were
regularized. Ex. P2 to P 43 are the demand notices issued by several retrenched workers as
enumerated in these notices. With the aid of copies of these notices, 1d. Counsel for petitioner has
established that petitioner in this case had issued demand notice Ex. P44 on 4.4.2010 whereas all
the 43 retrenched workmen had given demand notice later than petitioner and were reinstated by
the department in pursuance to order of Hon’ble High Court of H.P as stated above. Thus, while
relying upon these demand notices petitioner has also sought relief of reinstatement based on equity
as those workmen who were similarly situated have been reinstated with consequential benefits
although in pursuance to court order whereas Id. Dy. D.A. representing respondent has stated that
although respondent had issued demand notice in less than five years from date of his retrenchment
yet for the delay in raising demand notice, the petitioner is not entitled to relief sought for.
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16. Ld. Dy. D.A. representing respondent has placed reliance upon the judgment of
Hon’ble Apex Court reported in 2013 (136) FLR 893 (SC) titled as Assistant Engineer Rajasthan
Development Corporation and another Vs. Geetam Singh. In this judgment Hon’ble Apex
Court has held that delay in raising industrial dispute is certainly important aspect/circumstance
which labour court has to keep in mind while exercising discretion at the time of giving final relief.
In para Nos. (20) and (21) of the judgment (supra) it has been held that before exercising its
judicial discretion, the Labour Court or Tribunal has to keep in mind all relevant factors including
the mode and manner of appointment, nature of employment, length of service, the ground on
which termination has been set aside and delay in raising industrial dispute before grant of relief. In
the case before Hon’ble Apex Court (2013) workman concerned had worked merely for 286 days
and raised industrial dispute in 1992 whose service had been terminated in 1986 and had thus raised
industrial dispute after six years from date of termination. The Hon’ble Apex Court has held that
compensation awarded by Single Judge of the Hon’ble High Court was too low and awarded a
lump-sum of Rs.l1 lakh along-with interest @ 9% per annum. In this judgment criteria was
prescribed when compensation would be appropriate relief instead of engagement. On the other
hand, 1d. Counsel for petitioner has placed reliance upon judgment of Hon’ble High Court of
Punjab & Haryana titled as Naval Singh Vs. P.O. Industrial Tribunal-cum-Labour Court,
Circle-I, Faridabad, reported in [2018 (157) FLR 746] and the relevant para is reproduced below:

“Termination-of-workmen-Appeal-Appellant also deserves to be granted similar relief-
Which has been granted by State to other workmen, whose services retrenched at same
time-Services of all other workmen were regularized-The appellant should not be
discriminated.....”

17. Relying upon the judgment (2018), 1d. Counsel for petitioner has vehemently
contended that all the 43 co-workmen including the petitioner who had been retrenched were
similarly situated and have now been engaged in pursuance to court order vide which relief of
reinstatement in service and lump sum compensation of Rs.50,000/- had been granted. Since the
petitioner as well as co-workmen reinstated are similarly situated and that petitioner has given
reasonable explanation for delay in approaching this court for redressal of his grievance, the
petitioner would in equity entitled to similar relief as has been granted to other co-workmen earlier
who had although issued various demands notices referred to above later than petitioner. Thus, it
cannot be stated that petitioner was negligent or had caused delay in moving before the labour
authorities. Accordingly, it is held that petitioner like other co-workmen would also be entitled to
the same relief in view of judgment of titled as Naval Singh Vs. P.O. Industrial Tribunal-cum-
Labour Court, Circle-1, Faridabad, reported in [2018 (157) FLR 746] as well as judgment dated
20.12.2012 passed in Kanta Devi vs. State of H.P. & Ors. in CWP n0.5189/20212. The case of
petitioner gets further strengthens from order dated 13.5.2010 titled as The Executive Engineer,
Dharampur HPPWD Dharampur vs. Dhani Ram in CWP No.1365/2010. In such
circumstances, the judgment of Hon’ble Apex Court (2013) is not at all attracted in as it merely
provides guidelines and factors to be considered by court before granting final relief but that does
not in any manner prescribe “all possible aspects and circumstances” and in the case in hand
having different facts and applying principle of equity also petitioner can be granted same relief by
reinstatement in service as given to other co-workmen as stated above and other consequential
benefits except back wages as petitioner himself had admitted in cross examination that he had
cultivable land and as such he cannot be stated to have remained unemployed from date of illegal
termination.

18. 1 have gone through the above said judgment, evidence relied upon by the parties and
of the view that judgment (2013) of Hon’ble Apex Court in question does not prohibit this court to
take into consideration all relevant circumstances while granting final relief to the petitioner. It may
not be erroneous to mention here that the Hon’ble Apex Court has not provided any straight jacket
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formula showing some specific ground where to deny reinstatement in service rather various
factors which must weigh in the mind of this court while granting final relief to petitioner. In the
case in hand, petitioner had served notice after less than five years who had established that
respondent had violated Section 25-G of the Act by not following rightful procedure while
retrenching petitioner as stated above. Not only this, the seniority list Ex. P1 relied upon by
petitioner in unambiguous terms established that junior workmen to petitioner who had been
retrenched have been reinstated in pursuance to order of Hon’ble High Court of H.P. which would
not in any manner eclipse claim of petitioner from getting relief of reinstatement and other
consequential benefit. Although RW1 has denied that petitioner had ever approached him for
reengagement and that similar plea has been maintained in reply but in cross-examination RW1 has
shown his ignorance if petitioner had requested him orally or in writing for re-engagement besides
specifically admitted that those co-workmen in whose favour award passed have been engaged.
Thus, when RW1 has given evasive reply to question on request of petitioner for re-engagement, it
is to be read in favour of the petitioner by holding that petitioner had approached respondent for re-
engagement as RW1 being contesting respondent was required to know if petitioner had requested
for re-engagement verbally or by in writing and if he was sure that petitioner had not requested him
for re-engagement as claimed by petitioner, he ought to have refused the same. In view of
foregoing discussions, this court is left with no option but to hold that petitioner had been illegally
retrenched by respondent and was not reengaged despite 43 co-workers who were similarly situated
had been ordered to be reengaged vide Award dated 30.3.2009.

19. In so far as claim of petitioner qua back wages is concerned, suffice would be to state
here that PW1 in his cross-examination has admitted that he had cultivable land from which he had
income and thus he could not be stated to have remained without any income ever since his
termination. Ld. Dy. D.A. representing respondent/State has contended with vehemence that full
back wages should not be granted mechanically. In this regard judgment of Hon’ble Apex Court
reported in 2014 (140) FLR 901 (SC) titled as Bharat Sanchar Nigam Ltd. Vs. Bhurumal is
quite relevant which provides factors to considered while granting full wages which could not be
granted automatically. As such, when petitioner himself admitted that he had source of income and
in view of judgments referred to above in (2014), the petitioner could not be granted back wages
automatically moreso when petitioner has admitted that he had source of income from agricultural
land although petitioner is held entitled for relief of reinstatement & in continuity in service and
seniority as prayed. Ld. Dy. D.A. for the State has contended that delay in raising demand notice in
this case disentitled petitioner relief sought for but factually in this case the delay is less than six
years and in view of judgment of Hon’ble Apex Court titled as reported in 2013 also the petitioner
cannot be deprived of relief sought for in the circumstance of the case. Keeping in view facts and
circumstances of case as has come in the evidence, petitioner is held entitled for reinstatement,
continuity in service and seniority with all consequential benefits except of back wages. As such,
delay would not effect relief sought for by the petitioner in the peculiar circumstances of case as
stated above. In view of foregoing, issue No. 2 is answered in affirmative whereas issue No. 1 and
3 are decided as discussed above. All the above-stated issues are decided accordingly.

Issue No. 4 :

20. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

Relief :
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21. As sequel to my findings on foregoing issues, the reference/claim petition is allowed
partly. Accordingly, the respondent is hereby directed to reengage the petitioner forthwith who
shall be entitled to seniority and continuity in service from the date of his illegal termination except
back wages. However, petitioner shall be considered for regularization by respondent at the time
when his juniors have been regularized as per policy governing daily wagers as framed by State
Govt. and operative from time to time. In the peculiar circumstances of the case, the parties are left
to bear their own costs.

22. The reference is answered in the aforesaid terms.

23. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

24. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 27th day of June, 2018.

K .K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

(Camp at Mandi).

IN THE COURT OF SHRI K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA H.P.
(CAMP AT MANDI)

Ref. No. :59/2015
Date of Institution :23-02-2015
Date of Decision  : 27-6-2018

Smt. Bachani Devi w/o Shri Kalu Ram, r/o Village Dev Bradta, P.O. Chowk, Tehsil
Sarkaghat, District Mandi, H.P. ..Petitioner.

Versus

The Executive Engineer, HPPWD (B&R) Division Dharampur, District Mandi, H.P.
..Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S. K. Sharma, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—
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“Whether the industrial dispute raised by the worker Smt. Bachani Devi w/o Kalu Ram, /o
Village Dev Bradta, P.O. Chowk, Tehsil Sarkaghat, District Mandi, H.P. before the
Executive Engineer, H.P.P.W.D. (B&R) Division, Dharampur, District Mandi, H.P. vide
demand notice dated 23.02.2011 regarding her alleged illegal termination of service w.e.f.
01.11.1999 suffers from delay and laches? If not, whether termination of the services of
Smt. Bachani Devi w/o Kalu Ram, r/o Village Dev Bradta, P.O. Chowk, Tehsil Sarkaghat,
District Mandi, H.P. by the Executive Engineer, H.P.P.W.D. (B&R) Division, Dharampur,
District Mandi, H.P. w.e.f- 01.11.1999 without complying the provisions of the Industrial
Disputes Act, 1947, as alleged by the worker, is legal and justified? If not, what amount of
back wages, seniority, past service benefits and compensation the above aggrieved
workman is entitled to from the above employer?

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as set up in the claim petition reveal that petitioner above named had been
engaged as daily waged beldar by respondent on 1.11.1998 where she worked upto 31.10.1999
when her services were illegally retrenched on 1.11.1999. Averment made in the claim petition
revealed that respondent had not prepared any seniority list and that juniors to the petitioner who
worked in the same category had been allowed to remain in continuous service and thus respondent
is alleged to have not followed the procedure of retrenchment envisaged under Section 25-G of the
Industrial Disputes Act, 1947 (hereinafter referred to as the “Act” for brevity) which is based on the
doctrine of ‘First come Last go’ It further remains the case of the claimant that persons namely
Savitri, Rajesh Kumar, Shashi Lal, Sat Pal, Roshani, Gulab Singh, Devender Kumar, Barfu Ram,
Krishan Devi, Achhari Devi, Barfi Devi, Raj Kumar and Ranjeet Singh were juniors to her who
were allowed to continue service and have been regularized on 28.11.2008. It is claimed that
despite availability of sufficient work and funds, respondent had retrenched petitioner and several
others and that retrenchment was violation of provisions of Sections 25-G, 25-H and 25-N of the
Act. It is claimed that some of the retrenched workers had raised industrial dispute before
Conciliation Officer but conciliation failed and matter was thereafter referred to this court for
adjudication and thereafter awards were passed on 30.3.2009 in favour of workmen vide which they
were given benefit of reinstatement, seniority and back wages. It is alleged that part of back wages
was challenged by respondent in Hon’ble High Court of H.P. and the same was decided vide
common judgment reported in LHLJ 2010 Vol. 2 titled as Executive Engineer, HPPWD
Dharampur Vs. Dhani Ram/Nihal Chand decided on 13.5.2010 vide which instead of 50% back
wages, a lump sum compensation of Rs.50,000/- was granted to the retrenched workmen. It is
further alleged that in compliance to the award passed by this court on 30.3.2009, 43 retrenched
workmen joined their duties w.e.f. 16.9.2009 and even at that time, petitioner requested repeatedly
although verbally to respondent to reinstate her who was senior to those retrenched workmen
engaged in pursuance to award dated 30.3.2009 but respondent did not r-eengage petitioner. It is
also claimed by petitioner that despite visiting office of respondent several times requesting to
reinstate but matter was lingered on one pretext to other and also on the ground of the decision for
reinstatement was to be taken by the government. Accordingly, petitioner referring to various
reported judgments in her claim petition has prayed for her reinstatement along-with back wages,
continuity in service from the date of illegal retrenchment/termination along-with other
consequential benefits and to any other relief petitioner is found entitled besides regularization as
per the provisions of law or from the date when juniors to her have been regularized.

4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, delay and laches. On merits admitted that petitioner was engaged in
December, 1998 who had worked upto October, 1999 and thereafter petitioner had left the job of
her own sweet will. Further denied that respondent had violated principle of ‘First come Last go’. It
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is emphatically denied that petitioner ever requested respondent for re-engagement rather petitioner
had raised demand notice in the year 2010 after about five years. It is also admitted that as per
awards of this court, 43 workmen were re-engaged but the petitioner had not filed any case before
any court and those who had filed case before Labour Court were engaged. It is denied that
petitioner was illegally retrenched however admitted that instead of back wages, a lump sum
amount of Rs. 50,000/- was ordered to be granted to those workmen who had been retrenched and
were parties before the Hon’ble High Court of H.P. in CWP No.1387/2010 titled as Nihal Chand
Vs. State of H.P. Accordingly, petition was sought to be dismissed.

5. The petitioner filed rejoinder, reiterated her stand as maintained in the claim petition.

6. To prove her case, petitioner had examined herself as PW1 tendered/proved her
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, copy of seniority list Ex. P1, copies of demand
notices of other workers namely Mali Devi, Sita Ram, Basant Singh, Kashalya Devi, Magru Dutt,
Nawab Khan, Sanjay Kumar, Kanta Devi, Drompati Devi, Shailander, Raman Kumar, Amar Singh,
Manohar Lal, Gobind Ram, Kashmir Singh, Budhi Singh, Achhru Ram, Rajender Pal, Sapindra
Devi, Balwant Singh, Dhobi Devi, Krishni Devi, Prem Singh, Kamli Devi, Om Chand, Sunita Devi,
Savitri Devi, Ruma Devi, Sheela Devi, Nathu Ram, Roshani Devi, Puran Chand, Pawan Kumar,
Kamla Devi, Kunta Devi, Lachhman, Pratap Chand, Mansa Devi, Puran Chand, Kamla Devi,
Saroja Devi, Duni Chand respectively Ex. P2 to Ex. P43, copy of demand notice of petitioner
Ex. P-44, copy of year-wise mandays of workers Ex. P45 and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Parmod Kashyap,
Executive Engineer, HPPWD Division Dharampur, tendered/proved her affidavit Ex. RW1/A, copy
of mandays chart Ex. RW1/B and closed evidence.

7. I have heard the ld. counsel representing parties gone through evidence on record of
this case carefully relevant for dispose of present claim petition.

8. From the contentions raised, following issues were framed on 9.12.2015 for
determination:

1. Whether the industrial dispute raised by petitioner vide demand notice dated 23.2.2011
qua her termination of service during 1.11.1999 by respondent suffers from the

vice of delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of services of the petitioner by the respondent w.e.f. 1.11.1999
is/was improper and unjustified as alleged? ...OPP.

3. If issue No. 2 is proved in affirmative, to what service benefits the petitioner is

entitled to? ...OPP.
4. Whether the claim petition is not maintainable in the present form? ...OPR.
Relief.

9. For the reasons to be recorded hereinafter, my findings on the above issues are as
follows:—

Issue No. 1: Discussed

Issue No. 2 : Yes

Issue No. 3 : Discussed
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Issue No. 4 : No

Relief': Claim petition is partly allowed per operative part of the Award.
REASONS FOR FINDINGS
Issues No. I and 3 :

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. At the outset, it is apt to mention here that respondent RW1 in the witness box has
admitted that as per seniority list Ex. P1 workmen shown therein were junior to petitioner and that
when petitioner was retrenched these juniors were allowed to remain in service. By such an
admission, RW1 has not only admitted retrenchment of petitioner in violation of doctrine of ‘Last
come First go’ envisaged under Section 25-G of the Act but at the same time, he has also admitted
relationship with the petitioner for having worked from November, 1998 to 31.10.1999 as daily
waged beldar under respondent. The case of the petitioner simplicitor is that she has been illegally
retrenched, retaining juniors which was sheer discrimination as the only purpose for retrenchment
was to retain the junior who were the workmen of choice of respondent. In so far as award passed
in favour of 43 similarly situated workers are concerned, RW1 has admitted that in CWP
No.5189/2013 titled as Kanta Devi Vs. State of H.P. and Ors. similarly situated workmen as that of
petitioner had been reinstated giving benefit of seniority with continuity in service and a lump sum
back wages of Rs.50,000/-. Significantly, RW1 has admitted that order passed Kanta Devi’s case
(supra) has been implemented by respondent besides admitted that Hon’ble High Court of H.P. has
held that retrenchment was illegal and not in accordance with law.

12. PW1 Bachani Devi (petitioner) has stepped into witness box sworn in affidavit
Ex. PW1/A reiterated her claim as maintained in claim petition besides stated that respondent had
not prepared any seniority list and that juniors to the petitioner had been allowed to continue. It is
evident from affidavit Ex. PW1/A that juniors to the petitioner have been allowed remain in service
who had been regularized on 28.11.2008. Thus the allegation of petitioner primarily remains qua
violation of Section 25-H of the Act as petitioner had been retrenched arbitrarily and juniors were
retained in violation of doctrine of ‘First come Last go’ envisaged under Section 25-G of the Act.
Be it stated that RW1 in cross-examination has admitted that co-workmen as shown named in para
No. 3 of claim petition were juniors to petitioner which necessarily follows that juniors have been
retained and petitioner who was senior has been retrenched violating Section 25-H of the Act.

13. Ex. RW1/B is mandays chart relating to petitioner which showed her to have worked
for 30 days in the year 1998 and 268 days in 1999 respectively. Be it stated that Ex. P1 is seniority
list of daily waged beldar in respect of Dharampur Division which showed that those workmen who
had completed eight years of service as on 31.3.2008 were regularized. Ex. P2 to P43 are various
demand notices issued by several retrenched workers as enumerated in these notices. With the aid
of copies of these notices, 1d. Counsel for petitioner has established that petitioner in this case had
issued demand notice Ex. P44 on 23.2.2011 whereas all the 43 retrenched workmen had given
demand notices later than petitioner and were reinstated by the department in pursuance to order of
Hon’ble High Court of H.P as stated above. Thus, while relying upon these demand notices
petitioner has also sought relief of reinstatement based on equity as those workmen who were
similarly situated have been reinstated with consequential benefits although in pursuance to court
order whereas 1d. Dy. D.A. representing respondent has stated that although respondent had issued
demand notice in less than five years from date of her retrenchment yet for the delay in raising
demand notice, the petitioner is not entitled to relief sought for.
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14. Ld. Dy. D.A. representing respondent has placed reliance upon the judgment of
Hon’ble Apex Court reported in 2013 (136) FLR 893 (SC) titled as Assistant Engineer Rajasthan
Development Corporation and another Vs. Geetam Singh. In this judgment Hon’ble Apex
Court has held that delay in raising industrial dispute is certainly important aspect/circumstance
which labour court has to keep in mind while exercising discretion while giving final relief. In para
Nos. (20) and (21) of the judgment (supra) it has been held that before exercising its judicial
discretion, the Labour Court or Tribunal has to keep in mind all relevant factors including the mode
and manner of appointment, nature of employment, length of service, the ground on which
termination has been set aside and delay in raising industrial dispute before grant of relief. In the
case before Hon’ble Apex Court in judgment 2013 (supra) workman concerned had merely worked
for 286 days and had raised industrial dispute in 1992 whereas her service had been terminated in
1986 and industrial dispute was raised after six years from date of termination. The Hon’ble Apex
Court has held that compensation awarded by Single Judge of the Hon’ble High Court was too low
and awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum. In this judgment
(supra) criteria has been laid down by Hon’ble Apex Court when compensation would be
appropriate relief instead of engagement. On the other hand, reliance has been placed upon
judgment of Hon’ble High Court of Punjab & Haryana titled as Naval Singh Vs. P.O. Industrial
Tribunal-cum-Labour Court, Circle-I, Faridabad, reported in [2018 (157) FLR 746], the
relevant para is reproduced below:

“Termination-of-workmen-Appeal-Appellant also deserves to be granted similar relief-
Which has been granted by State to other workmen, whose services retrenched at same
time-Services of all other workmen were regularized-The appellant should not be
discriminated.....”

15. Relying upon the judgment (2018), 1d. Counsel for petitioner has vehemently
contended that all the 43 co-workmen including the petitioner who had been retrenched were
similarly situated but only 43 have now been engaged in pursuance to court order vide which relief
of reinstatement in service and lump sum compensation of Rs.50,000/- had been granted. Since the
petitioner as well as co-workmen reinstated are similarly situated and that petitioner has given
reasonable explanation for delay in approaching this court for redressal of her grievance, the
petitioner would in equity be entitled to similar relief of reinstatement as has been granted to
other co-workmen earlier rather other co-workmen had issued various demand notices referred to
above later than petitioner. Thus, it cannot be stated that petitioner was negligent or had caused
delay in moving before the labour authorities. Accordingly, it is held that petitioner like other co-
workmen would also be entitled to the same relief in view of judgment of titled as Naval Singh Vs.
P.O. Industrial Tribunal-cum-Labour Court, Circle-I, Faridabad, reported in [2018 (157) FLR
746] as well as judgment dated 20.12.2012 passed in Kanta Devi Vs. State of H.P. & Ors. in
CWP No.5189/20212. The case of petitioner gets further strengthened from order dated 13.5.2010
titled as The Executive Engineer, Dharampur HPPWD Dharampur Vs. Dhani Ram in CWP
No. 1365/2010. In such circumstances, the judgment of Hon’ble Apex Court (2013) is not at all
attracted in it as merely provides guidelines and factors to be considered by court before granting
final relief besides this judgment does not postulate “all possible aspects and circumstances” in
granting relief of compensation instead of reinstatement and in the case in hand has different
facts and on the principle of equity also petitioner can be granted similar relief of reinstatement in
service and other consequential benefits although not of back wages, as there is ample evidence on
record establishing that petitioner had source of income having cultivable land.

16. I have gone through the above stated judgments, evidence relied upon by the parties
and of the view that judgment (2013) of Hon’ble Apex Court in question does not prohibit this
court to take into consideration all relevant circumstances while granting final relief to the
petitioner. It may not be erroneous to mention here that the Hon’ble Apex Court has not provided
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any straight jacket formula showing some specific ground in which reinstatement in service is to
be declined rather various factors which must weigh in the mind of this court have been laid down
while granting final relief to petitioner. In the case in hand, petitioner had served notice after eleven
years from date of termination having established that respondent had violated Section 25-G of the
Act by not following rightful procedure of retrenchment based on principle of ‘Last come First go’
while retrenching petitioner. Not only this, the seniority list Ex. P1 relied upon by petitioner in
unambiguous terms established that junior workmen to petitioner who had been retrenched have
been reinstated in pursuance to order of Hon’ble High Court of H.P. which would not in any
manner eclipse claim of petitioner from getting relief of reinstatement and other consequential
benefit. Although RW1 has denied that petitioner had ever approached her for re-engagement and
that similar plea has been maintained in reply but in cross- examination RW1 has shown ignorance
if petitioner had requested her orally or in writing for reengagement besides specifically admitted
that those co-workmen in whose favour award passed have been engaged. Thus, when RW1 has
given evasive reply to question on request of petitioner for reengagement, it is to be read in favour
of the petitioner by holding that petitioner had approached respondent for re-engagement as RW1
being contesting respondent was required to know if petitioner had requested for re-engagement
verbally or by in writing and if he was sure that petitioner had not requested him for re-engagement
as claimed by petitioner, he ought to have refused the same. As such, petitioner is held to be
constantly in touch her with respondent for reinstatement which had not been done by the
respondent despite raised industrial dispute by petitioner.

17. Ld. Counsel for petitioner has contended with vehemence and placed reliance upon
judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P. (Bhatag Ram’s case) in
which it has been held that delay in raising dispute may be considered by court at the time of
granting final relief however in various other judgments even longer delay has been condoned. In
Divisional Manager, HPFC & another Vs. Garibu Ram, Latest HLJ 2007 (H.P.) 1160, delay of
more than 10 years was condoned besides Hon’ble High Court has held that principle of Limitation
Act is not applicable to the industrial dispute. Similar view was taken by Hon’ble Apex Court in
Ajayab Singh Vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation Act, 1963 did
not apply to the proceeding under the Industrial Disputes Act. It was observed that the relief under
Industrial Disputes Act cannot be denied merely on the ground of delay. It has been contended that
delay if any raised by employer is required to be proved as a matter of fact then no reference made
by appropriate government can be questioned on the ground of delay alone. In the case in hand,
respondent department has failed to prove on record any material by which it could be stated that
there was inordinate delay which has remained unexplained due to which any prejudice had been
caused to the respondent rather petitioner in his evidence has highlighted and proved material facts
establishing that on account of repeated assurances of respondent department as well as
government as stated in foregoing paragraphs, industrial dispute was not raised by petitioner
immediately or earlier and finally raised when despite repeated assurances to absorb the petitioner
in govt. department, she was not reengaged by respondent. Thus, the petition filed by petitioner
cannot be stated to be bad on the ground of delay and laches. Even if in this case petitioner had
raised demand notice after eleven years, yet there is plausible explanation from side of petitioner.
Not only that even on the basis of equity being amongst the similarly situated retrenched workmen
who had been reinstated as stated above, petitioner too, would be entitled to be given relief of
reinstatement instead of compensation and for said reason also judgment of Hon’ble Apex Court
2013 (supra) would not apply as in the case before Hon’ble Apex Court had different facts and
circumstances as in the present case. In view of foregoing discussions, this court is left with no
option but to hold that petitioner had been illegally retrenched by respondent and was not
reengaged despite 43 co-workers who were similarly situated had been ordered to be reengaged
vide Award dated 30.3.2009. At the cost of reiteration, it is held that due to delay, the claim of
petitioner cannot be declined which would be an important circumstance while giving final relief
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and for the reasons stated in foregoing paragraphs compensation would not be appropriate relief
rather petitioner is held entitled for relief of reengagement in service with other consequential
benefits.

18. In so far as claim of petitioner qua back wages is concerned, suffice would be to state
here that PW1 in her cross-examination has admitted that she had cultivable land from which she
had income and thus she could not be stated have remained without any income ever since her
termination. Ld. Dy. D.A. representing respondent/State has contended with vehemence that full
back wages should not be granted mechanically. In this regard judgment of Hon’ble Apex Court
reported in 2014 (140) FLR 901 (SC) titled as Bharat Sanchar Nigam Ltd. Vs. Bhurumal is
quite relevant which provides factors to considered while granting full wages which could not be
granted automatically. As such, when petitioner herself admitted that she had source of income and
in view of judgments referred to above in (2014), the petitioner could not be granted back wages
automatically moreso when petitioner has admitted that she had source of income from agricultural
land although petitioner is held entitled for relief of reinstatement seniority and continuity in
service. Keeping in view peculiar facts and circumstances of case as has come in the evidence,
petitioner is held entitled for reinstatement, continuity in service and seniority with all
consequential benefits except of back wages. In view of foregoing discussions, issue No. 2 is
answered in affirmative whereas issues No. 1 and 3 are decided as discussed above. All the above-
stated issues are decided accordingly.

Issue No. 4:

19. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

Relief :

20. As sequel to my findings on foregoing issues, the reference/claim petition is allowed
partly. Accordingly, the respondent is hereby directed to re-engage the petitioner forthwith who
shall be entitled to seniority and continuity in service from the date of her illegal termination except
back wages. However, petitioner shall be considered for regularization by respondent at the time
when her juniors have been regularized as per policy governing daily wagers as framed by State
Govt. and operative from time to time. In the peculiar circumstances of the case, the parties are left
to bear their own costs.

21, The reference is answered in the aforesaid terms.

22. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

23. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 27th day of June, 2018.

K. K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

(Camp at Mandi).
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IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-

CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)
(CAMP AT MANDI)

Ref. No. 1 58/2015
Date of Institution : 23-2-2015
Date of Decision : 27-6-2018

Smt. Babli Devi w/o Shri Sohan Lal, r/o Village Bahri, P.O. Kot, Tehsil Sarkaghat, District
Mandi, HP. Petitioner.

Versus

The Executive Engineer, HPPWD (B&R) Division Dharampur, District Mandi, H.P.
..Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S. K. Sharma, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the industrial dispute raised by the worker Smt. Babli Devi w/o Shri Sohan Lal,
r/o Village Bahri, P.O. Kot, Tehsil Sarkaghat, District Mandi, H.P. before the Executive
Engineer, H.P.P.W.D. (B&R) Division, Dharampur, District Mandi, H.P. vide demand
notice dated 01.06.2010 regarding her alleged illegal termination of service w.e.f.
01.11.1999 suffers from delay and laches? If not, whether termination of the services of
Smt. Babli Devi w/o Shri Sohan Lal, r/o Village Bahri, P.O. Kot, Tehsil Sarkaghat, District
Mandi, H.P. by the Executive Engineer, H.P.P.W.D. (B&R) Division, Dharampur, District
Mandi, H.P. w.e.f. 01.11.1999 without complying the provisions of the Industrial Disputes
Act, 1947, as alleged by the worker, is legal and justified? If not, what amount of back
wages, seniority, past service benefits and compensation the above aggrieved workman is
entitled to from the above employer?

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as set up in the claim petition reveal that petitioner above named had been
engaged as daily waged beldar by respondent on 1.8.1998 where she worked upto 30.5.1999 when
her services were illegally retrenched on 1.6.1999. Averment made in the claim petition revealed
that respondent had not prepared any seniority list and that juniors to the petitioner who worked
in the same category had been allowed to remain in continuous service and thus respondent is
alleged to have not followed the procedure of retrenchment envisaged under Section 25-G of the
Industrial Disputes Act, 1947 (hereinafter referred to as the “Act” for brevity) which is based on the
doctrine of ‘First come Last go’ It further remains the case of the claimant that persons namely
Savitri, Rajesh Kumar, Shashi Lal, Sat Pal, Roshani, Gulab Singh, Devender Kumar, Barfu Ram,
Krishan Devi, Achhari Devi, Barfi Devi, Raj Kumar and Ranjeet Singh were juniors to her who
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were allowed to continue service and have been regularized on 28.11.2008. It is claimed that
despite availability of sufficient work and funds, respondent had retrenched petitioner and several
others and that retrenchment was violation of provisions of Sections 25-G, 25-H and 25-N of the
Act. It is claimed that some of the retrenched workers had raised industrial dispute before
Conciliation Officer but conciliation failed and matter was thereafter referred to this court for
adjudication and thereafter awards were passed on 30.3.2009 in favour of workmen vide which they
were given benefit of reinstatement, seniority and back wages. It is alleged that part of back wages
was challenged by respondent in Hon’ble High Court of H.P. and the same was decided vide
common judgment reported in LHLJ 2010 Vol. 2 titled as Executive Engineer, HPPWD
Dharampur Vs. Dhani Ram/Nihal Chand decided on 13.5.2010 vide which instead of 50% back
wages, a lump sum compensation of Rs. 50,000/- was granted to the retrenched workmen. It is
further alleged that in compliance to the award passed by this court on 30.3.2009, 43 retrenched
workmen joined their duties w.e.f- 16.9.2009 and even at that time, petitioner requested repeatedly
although verbally to respondent to reinstate her who was senior to those retrenched workmen
engaged in pursuance to award dated 30.3.2009 but respondent did not re-engage petitioner. It is
also claimed by petitioner that despite visiting office of respondent several times requesting to
reinstate but matter was lingered on one pretext to other and also on the ground of the decision for
reinstatement was to be taken by the government. Accordingly, petitioner referring to various
reported judgments in her claim petition has prayed for her reinstatement along-with back wages,
continuity in service from the date of illegal retrenchment/termination along-with other
consequential benefits and to any other relief petitioner is found entitled besides regularization as
per the provisions of law or from the date when juniors to her have been regularized.

4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, delay and laches. On merits admitted that petitioner was engaged in
August, 1998 who had worked upto May, 1999 and thereafter petitioner had left the job of her own
sweet will. Further denied that respondent had violated principle of ‘First come Last go’. It is
emphatically denied that petitioner ever requested respondent for re-engagement rather petitioner
had raised demand notice in the year 2010 after about five years. It is also admitted that as per
awards of this court, 43 workmen were re-engaged but the petitioner had not filed any case before
any court and those who had filed case before Labour Court were engaged. It is denied that
petitioner was illegally retrenched however admitted that instead of back wages, a lump sum
amount of Rs. 50,000/- was ordered to be granted to those workmen who had been retrenched and
were parties before the Hon’ble High Court of H.P. in CWP No.1387/2010 titled as Nihal Chand
Vs. State of H.P.. Accordingly, petition was sought to be dismissed.

5. The petitioner filed rejoinder, reiterated her stand as maintained in the claim petition.

6. To prove her case, petitioner had examined herself as PW1 tendered/proved her
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, copy of seniority list Ex. P1, copies of demand
notices of other workers namely Mali Devi, Sita Ram, Basant Singh, Kashalya Devi, Magru Dutt,
Nawab Khan, Sanjay Kumar, Kanta Devi, Drompati Devi, Shailander, Raman Kumar, Amar Singh,
Manohar Lal, Gobind Ram, Kashmir Singh, Budhi Singh, Achhru Ram, Rajender Pal, Sapindra
Devi, Balwant Singh, Dhobi Devi, Krishni Devi, Prem Singh, Kamli Devi, Om Chand, Sunita Devi,
Savitri Devi, Ruma Devi, Sheela Devi, Nathu Ram, Roshani Devi, Puran Chand, Pawan Kumar,
Kamla Devi, Kunta Devi, Lachhman, Pratap Chand, Mansa Devi, Puran Chand, Kamla Devi,
Saroja Devi, Duni Chand respectively Ex. P2 to Ex. P43, copy of demand notice of petitioner
Ex. P-44, copy of year-wise mandays of workers Ex. P45 and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Parmod Kashyap,
Executive Engineer, HPPWD Division Dharampur, tendered/proved her affidavit Ex. RW1/A, copy
of mandays chart Ex. RW1/B and closed evidence.
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7. I have heard the 1d. Counsel representing parties gone through evidence on record of
this case carefully relevant for dispose of present claim petition.

8. From the contentions raised, following issues were framed on 8.12.2015 for
determination:

1. Whether the industrial dispute raised by petitioner vide demand notice dated 01.6.2010
qua her termination of service during 1.1.1999 by respondent suffers from the vice
of delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of services of the petitioner by the respondent w.e.f. 1.1.1999
is/was improper and unjustified as alleged? ...OPP.

3. If issue No. 2 is proved in affirmative, to what service benefits the petitioner is

entitled to? ...OPP.
4. Whether the claim petition is not maintainable in the present form? ...OPR.
Relief.

9. For the reasons toe be recorded hereinafter, my findings on the above issues are as
follows:—

Issue No. 1 : Discussed

Issue No. 2 : Yes

Issue No. 3: Discussed

Issue No. 4 : No

Relief : Claim petition is partly allowed per operative part of the Award.
REASONS FOR FINDINGS

Issues No. 1 and 3 :

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. At the outset, it is apt to mention here that respondent RW1 in the witness box has
admitted that as per seniority list Ex. P1 workmen shown therein were junior to petitioner and that
when petitioner was retrenched these juniors were allowed to remain in service. By such an
admission, RW1 has not only admitted retrenchment of petitioner in violation of doctrine of ‘Last
come First go’ envisaged under Section 25-G of the Act but at the same time, he has also admitted
relationship with the petitioner for having worked from August, 1998 to 30.5.1999 as daily waged
beldar under respondent. The case of the petitioner simplicitor is that she has been illegally
retrenched, retaining juniors which was sheer discrimination as the only purpose for retrenchment
was to retain the junior who were the workmen of choice of respondent. In so far as award passed
in favour of 43 similarly situated workers are concerned, RW1 has admitted that in CWP
No0.5189/2013 titled as Kanta Devi Vs. State of H.P. and Ors. similarly situated workmen as that of
petitioner had been reinstated giving benefit of seniority with continuity in service and a lump sum
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back wages of Rs. 50,000/-. Significantly, RW1 has admitted that order passed Kanta Devi’s case
(supra) has been implemented by respondent besides admitted that Hon’ble High Court of H.P. has
held that retrenchment was illegal and not in accordance with law.

12. PWI1 Babli Devi (petitioner) has stepped into witness box sworn in affidavit
Ex. PW1/A reiterated her claim as maintained in claim petition besides stated that respondent had
not prepared any seniority list and that juniors to the petitioner had been allowed to continue. It is
evident from affidavit Ex. PW1/A that juniors to the petitioner have been allowed remain in service
who had been regularized on 28.11.2008. Thus the allegation of petitioner primarily remains qua
violation of Section 25-H of the Act as petitioner had been retrenched arbitrarily and juniors were
retained in violation of doctrine of ‘First come Last go’ envisaged under Section 25- G of the Act.
Be it stated that RW1 in cross-examination has admitted that co-workmen as shown named in para
No. 3 of claim petition were juniors to petitioner which necessarily follows that juniors have been
retained and petitioner who was senior has been retrenched violating Section 25-H of the Act.

13. Ex. RW1/B is mandays chart relating to petitioner which showed her to have worked
for 141 days in the year 1998 and 95 days in 1999 respectively. Be it stated that Ex. P1 is seniority
list of daily waged beldar in respect of Dharampur Division which showed that those workmen who
had completed eight years of service as on 31.3.2008 were regularized. Ex. P2 to P43 are various
demand notices issued by several retrenched workers as enumerated in these notices. With the aid
of copies of these notices, 1d. Counsel for petitioner has established that petitioner in this case had
issued demand notice Ex. P44 on 01.6.2010 whereas all the 43 retrenched workmen had given
demand notices later than petitioner and were reinstated by the department in pursuance to order of
Hon’ble High Court of H.P as stated above. Thus, while relying upon these demand notices
petitioner has also sought relief of reinstatement based on equity as those workmen who were
similarly situated have been reinstated with consequential benefits although in pursuance to court
order whereas 1d. Dy. D.A. representing respondent has stated that although respondent had issued
demand notice in less than five years from date of her retrenchment yet for the delay in raising
demand notice, the petitioner is not entitled to relief sought for.

14. Ld. Dy. D.A. representing respondent has placed reliance upon the judgment of
Hon’ble Apex Court reported in 2013 (136) FLR 893 (SC) titled as Assistant Engineer Rajasthan
Development Corporation and another Vs. Geetam Singh. In this judgment Hon’ble Apex
Court has held that delay in raising industrial dispute is certainly important aspect/circumstance
which labour court has to keep in mind while exercising discretion while giving final relief. In para
nos. (20) and (21) of the judgment (supra) it has been held that before exercising its judicial
discretion, the Labour Court or Tribunal has to keep in mind all relevant factors including the mode
and manner of appointment, nature of employment, length of service, the ground on which
termination has been set aside and delay in raising industrial dispute before grant of relief. In the
case before Hon’ble Apex Court in judgment 2013 (supra) workman concerned had merely worked
for 286 days and had raised industrial dispute in 1992 whereas her service had been terminated in
1986 and industrial dispute was raised after six years from date of termination. The Hon’ble Apex
Court has held that compensation awarded by Single Judge of the Hon’ble High Court was too low
and awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum. In this judgment
(supra) criteria has been laid down by Hon’ble Apex Court when compensation would be
appropriate relief instead of engagement. On the other hand, reliance has been placed upon
judgment of Hon’ble High Court of Punjab & Haryana titled as Naval Singh Vs. P.O. Industrial
Tribunal-cum-Labour Court, Circle-I, Faridabad, reported in [2018 (157) FLR 746], the
relevant para is reproduced below:

“Termination-of-workmen-Appeal-Appellant also deserves to be granted similar relief-
Which has been granted by State to other workmen, whose services retrenched at same
time-Services of all other workmen were regularized-The appellant should not be
discriminated.....”
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15. Relying upon the judgment (2018), 1d. Counsel for petitioner has vehemently
contended that all the 43 co-workmen including the petitioner who had been retrenched were
similarly situated but only 43 have now been engaged in pursuance to court order vide which relief
of reinstatement in service and lump sum compensation of Rs.50,000/- had been granted. Since the
petitioner as well as co-workmen reinstated are similarly situated and that petitioner has given
reasonable explanation for delay in approaching this court for redressal of her grievance, the
petitioner would in equity be entitled to similar relief of reinstatement as has been granted to
other co-workmen earlier rather other co-workmen had issued various demands notices referred
to above later than petitioner. Thus, it cannot be stated that petitioner was negligent or had caused
delay in moving before the labour authorities. Accordingly, it is held that petitioner like other co-
workmen would also be entitled to the same relief in view of judgment of titled as Naval Singh Vs.
P.O. Industrial Tribunal-cum-Labour Court, Circle-I, Faridabad, reported in [2018 (157) FLR
746] as well as judgment dated 20.12.2012 passed in Kanta Devi vs. State of H.P. & Ors. in CWP
No0.5189/2012. The case of petitioner gets further strengthened from order dated 13.5.2010 titled as
The Executive Engineer, Dharampur HPPWD Dharampur Vs. Dhani Ram in CWP
n0.1365/2010. In such circumstances, the judgment of Hon’ble Apex Court (2013) is not at all
attracted in it as merely provides guidelines and factors to be considered by court before granting
final relief besides this judgment does not postulate “all possible aspects and circumstances” in
granting relief of compensation instead of reinstatement and in the case in hand has different
facts and on the principle of equity also petitioner can be granted similar relief of reinstatement in
service and other consequential benefits although not of back wages, as there is ample evidence on
record establishing that petitioner had source of income having cultivable land.

16. I have gone through the above stated judgments, evidence relied upon by the parties
and of the view that judgment (2013) of Hon’ble Apex Court in question does not prohibit this
court to take into consideration all relevant circumstances while granting final relief to the
petitioner. It may not be erroneous to mention here that the Hon’ble Apex Court has not provided
any straight jacket formula showing some specific ground in which reinstatement in service is to
be declined rather various factors which must weigh in the mind of this court have been laid down
while granting final relief to petitioner. In the case in hand, petitioner had served notice after eleven
years from date of termination having established that respondent had violated Section 25-G of the
Act by not following rightful procedure of retrenchment based on principle of ‘Last come First go’
while retrenching petitioner. Not only this, the seniority list Ex. P1 relied upon by petitioner in
unambiguous terms established that junior workmen to petitioner who had been retrenched have
been reinstated in pursuance to order of Hon’ble High Court of H.P. which would not in any
manner eclipse claim of petitioner from getting relief of reinstatement and other consequential
benefit. Although RW1 has denied that petitioner had ever approached her for re-engagement and
that similar plea has been maintained in reply but in cross- examination RW1 has shown ignorance
if petitioner had requested her orally or in writing for re-engagement besides specifically admitted
that those co-workmen in whose favour award passed have been engaged. Thus, when RW1 has
given evasive reply to question on request of petitioner for re-engagement, it is to be read in favour
of the petitioner by holding that petitioner had approached respondent for re-engagement as RW1
being contesting respondent was required to know if petitioner had requested for re-engagement
verbally or by in writing and if he was sure that petitioner had not requested him for re-engagement
as claimed by petitioner, he ought to have refused the same. As such, petitioner is held to be
constantly in touch her with respondent for reinstatement which had not been done by the
respondent despite raised industrial dispute by petitioner.

17. Ld. Counsel for petitioner has contended with vehemence and placed reliance upon
judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P. (Bhatag Ram’s case) in
which it has been held that delay in raising dispute may be considered by court at the time of
granting final relief however in various other judgments even longer delay has been condoned. In
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Divisional Manager, HPFC & another Vs. Garibu Ram, Latest HLJ 2007 (HP) 1160, delay of
more than 10 years was condoned besides Hon’ble High Court has held that principle of Limitation
Act is not applicable to the industrial dispute. Similar view was taken by Hon’ble Apex Court in
Ajayab Singh Vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation Act, 1963 did
not apply to the proceeding under the Industrial Disputes Act. It was observed that the relief under
Industrial Disputes Act cannot be denied merely on the ground of delay. It has been contended that
delay if any raised by employer is required to be proved as a matter of fact then no reference made
by appropriate government can be questioned on the ground of delay alone. In the case in hand,
respondent department has failed to prove on record any material by which it could be stated that
there was inordinate delay which has remained unexplained due to which any prejudice had been
caused to the respondent rather petitioner in his evidence has highlighted and proved material facts
establishing that on account of repeated assurances of respondent department as well as
government as stated in foregoing paragraphs, industrial dispute was not raised by petitioner
immediately or earlier and finally raised when despite repeated assurances to absorb the petitioner
in govt. department, she was not reengaged by respondent. Thus, the petition filed by petitioner
cannot be stated to be bad on the ground of delay and laches. Even if in this case petitioner had
raised demand notice after six years, yet there is plausible explanation from side of petitioner. Not
only that even on the basis of equity being amongst the similarly situated retrenched workmen who
had been reinstated as stated above, petitioner too, would be entitled to be given relief of
reinstatement instead of compensation and for said reason also judgment of Hon’ble Apex Court
2013 (supra) would not apply as in the case before Hon’ble Apex Court had different facts and
circumstances as in the present case. In view of foregoing discussions, this court is left with no
option but to hold that petitioner had been illegally retrenched by respondent and was not
reengaged despite 43 co-workers who were similarly situated had been ordered to be reengaged
vide Award dated 30.3.2009. At the cost of reiteration, it is held that due to delay, the claim of
petitioner cannot be declined which would be an important circumstance while giving final relief
and for the reasons stated in foregoing paragraphs compensation would not be appropriate relief
rather petitioner is held entitled for relief of re-engagement in service with other consequential
benefits.

18. In so far as claim of petitioner qua back wages is concerned, suffice would be to state
here that PW1 in her cross-examination has admitted that she had cultivable land from which she
had income and thus she could not be stated have remained without any income ever since her
termination. Ld. Dy. D.A. representing respondent/State has contended with vehemence that full
back wages should not be granted mechanically. In this regard judgment of Hon’ble Apex Court
reported in 2014 (140) FLR 901 (SC) titled as Bharat Sanchar Nigam Ltd. Vs. Bhurumal is
quite relevant which provides factors to considered while granting full wages which could not be
granted automatically. As such, when petitioner herself admitted that she had source of income and
in view of judgments referred to above in (2014), the petitioner could not be granted back wages
automatically moreso when petitioner has admitted that she had source of income from agricultural
land although petitioner is held entitled for relief of reinstatement seniority and continuity in
service. Keeping in view peculiar facts and circumstances of case as has come in the evidence,
petitioner is held entitled for reinstatement, continuity in service and seniority with all
consequential benefits except of back wages. In view of foregoing discussions, issue No. 2 is
answered in affirmative whereas issue No.l and 3 are decided as discussed above. All the above-
stated issues are decided accordingly.

Issue No. 4 :

19. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
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Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

Relief :

20. As sequel to my findings on foregoing issues, the reference/claim petition is allowed
partly. Accordingly, the respondent is hereby directed to re-engage the petitioner forthwith who
shall be entitled to seniority and continuity in service from the date of her illegal termination except
back wages. However, petitioner shall be considered for regularization by respondent at the time
when her juniors have been regularized as per policy governing daily wagers as framed by State
Govt. and operative from time to time. In the peculiar circumstances of the case, the parties are left
to bear their own costs.

21. The reference is answered in the aforesaid terms.

22. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

23. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 27th day of June, 2018.

K. K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

(Camp at Mandi).

IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA H.P.
(CAMP AT MANDI)

Ref No. 1 56/2015
Date of Institution : 23-02-2015
Date of Decision  :27-6-2018

Smt. Ruma Devi w/o Shri Raj Mal, r/o Village Karola, P.O. Dharampur, Tehsil Sarkaghat,
District Mandi, H.P. ...Petitioner.

Versus

The Executive Engineer, HPPWD (B&R) Division Dharampur, District Mandi, H.P.
..Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.K. Sharma, Adv.

For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
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AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the industrial dispute raised by the worker Smt. Ruma Devi w/o Shri Raj Mal, 1/o0
Village Karola, P.O. Dharampur, Tehsil Sarkaghat, District Mandi, H.P. before the
Executive Engineer, H.P.P.W.D. (B&R) Division, Dharampur, District Mandi, H.P. vide
demand notice dated 05.04.2010 regarding her alleged illegal termination of service w.e.f.
18.07.2004 suffers from delay and laches? If not, Whether termination of the services of
Smt. Ruma Devi w/o Shri Raj Mal, r/o Village Karola, P.O. Dharampur, Tehsil Sarkaghat,
District Mandi, H.P. by the Executive Engineer, H.P.P.W.D. (B&R) Division, Dharampur,
District Mandi, H.P. w.e.f. 18.7.2004 without complying the provisions of the Industrial
Disputes Act, 1947, as alleged by the worker, is legal and justified? If not, what amount of
back wages, seniority, past service benefits and compensation the above aggrieved
workman is entitled to from the above employer?”’

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as set up in the claim petition reveal that petitioner above named had been
engaged as daily waged beldar by respondent on 9.11.1998 where she worked upto 17.7.2004 when
her services were illegally retrenched on 18.7.2004. Averment made in the claim petition revealed
that respondent had not prepared any seniority list and that juniors to the petitioner who worked in
the same category had been allowed to remain in continuous service and thus respondent is alleged
to have not followed the procedure of retrenchment envisaged under Section 25-G of the Industrial
Disputes Act, 1947 (hereinafter referred to as the “Act” for brevity) which is based on the doctrine
of ‘First come Last go’ It further remains the case of the claimant that persons namely Savitri,
Rajesh Kumar, Shashi Lal, Sat Pal, Roshani, Gulab Singh, Devender Kumar, Barfu Ram, Krishan
Devi, Achhari Devi, Barfi Devi, Raj Kumar and Ranjeet Singh were juniors to her who were
allowed to continue service and have been regularized on 28.11.2008. It is claimed that despite
availability of sufficient work and funds, respondent had retrenched petitioner and several others
and that retrenchment was violation of provisions of Sections 25-G, 25-H and 25-N of the Act. It is
claimed that some of the retrenched workers had raised industrial dispute before Conciliation
Officer but conciliation failed and matter was thereafter referred to this court for adjudication and
thereafter awards were passed on 30.3.2009 in favour of workmen vide which they were given
benefit of reinstatement, seniority and back wages. It is alleged that part of back wages was
challenged by respondent in Hon’ble High Court of H.P. and the same was decided vide common
judgment reported in LHLJ 2010 Vol. 2 titled as Executive Engineer, HPPWD Dharampur Vs.
Dhani Ram/Nihal Chand decided on 13.5.2010 vide which instead of 50% back wages, a lump sum
compensation of Rs. 50,000/- was granted to the retrenched workmen. It is further alleged that in
compliance to the award passed by this court on 30.3.2009, 43 retrenched workmen joined their
duties w.e.f. 16.9.2009 and even at that time, petitioner requested repeatedly although verbally to
respondent to reinstate her who was senior to those retrenched workmen engaged in pursuance to
award dated 30.3.2009 but respondent did not re-engage petitioner. It is also claimed by petitioner
that despite visiting office of respondent several times requesting to reinstate but matter was
lingered on one pretext to other and also on the ground of the decision for reinstatement was to be
taken by the government. Accordingly, petitioner referring to various reported judgments in her
claim petition has prayed for her reinstatement along-with back wages, continuity in service from
the date of illegal retrenchment/termination along-with other consequential benefits and to any
other relief petitioner is found entitled besides regularization as per the provisions of law or from
the date when juniors to her have been regularized.
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4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, delay and laches. On merits admitted that petitioner was engaged in
November, 1998 who had worked upto February, 2004 and was retrenched on February, 2004 after
adopting all requisite codal formalities. It is alleged that some junior daily waged workers were
transferred to Dharampur Division from other Division but their seniority lists were not received as
such they were retained however after receiving the seniority list, retrenchment notice to those
juniors had been served who were surplus and not required by respondent. Further denied that
respondent had violated principle of ‘First come Last go’. It is emphatically denied that petitioner
ever requested respondent for re-engagement rather petitioner had raised demand notice in the year
2010 after about five years. It is also admitted that as per awards of this court, 43 workmen were
reengaged but the petitioner had not filed any case before any court and those who had filed case
before Labour Court were engaged. It is denied that petitioner was illegally retrenched however
admitted that instead of back wages, a lump sum amount of Rs. 50,000/- was ordered to be granted
to those workmen who had been retrenched and were parties before the Hon’ble High Court of H.P.
in CWP No.1387/2010 titled as Nihal Chand Vs. State of H.P.. Accordingly, petition was sought to
be dismissed.

5. The petitioner filed rejoinder, reiterated her stand as maintained in the claim petition.

6. To prove her case, petitioner had examined herself as PW1 tendered/proved her
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, copy of seniority list Ex. P1, copies of demand
notices of other workers namely Mali Devi, Sita Ram, Basant Singh, Kashalya Devi, Magru Dutt,
Nawab Khan, Sanjay Kumar, Kanta Devi, Drompati Devi, Shailander, Raman Kumar, Amar Singh,
Manohar Lal, Gobind Ram, Kashmir Singh, Budhi Singh, Achhru Ram, Rajender Pal, Sapindra
Devi, Balwant Singh, Dhobi Devi, Krishni Devi, Prem Singh, Kamli Devi, Om Chand, Sunita Devi,
Savitri Devi, Ruma Devi, Sheela Devi, Nathu Ram, Roshani Devi, Puran Chand, Pawan Kumar,
Kamla Devi, Kunta Devi, Lachhman, Pratap Chand, Mansa Devi, Puran Chand, Kamla Devi,
Saroja Devi, Duni Chand respectively Ex. P2 to Ex. P43, copy of demand notice of petitioner
Ex. P-44, copy of year-wise mandays of workers Ex. P45 and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Parmod Kashyap,
Executive Engineer, HPPWD Division Dharampur, tendered/proved her affidavit Ex. RW1/A, copy
of mandays chart Ex. RW1/B and closed evidence.

7. 1 have heard the Id. Counsel representing parties gone through evidence on record of
this case carefully relevant for dispose of present claim petition.

8. From the contentions raised, following issues were framed on 9.12.2015 for
determination:

1. Whether the industrial dispute raised by petitioner vide demand notice dated 05.4.2010
qua her termination of service during 18.7.2004 by respondent suffers from the vice of
delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of services of the petitioner by the respondent w.e.f. 18.7.2004
is/was improper and unjustified as alleged? ...OPP.

3. If issue No. 2 is proved in affirmative, to what service benefits the petitioner is
entitled to? ...OPP.

4. Whether the claim petition is not maintainable in the present form? ...OPR.

Relief.
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9. For the reasons to be recorded hereinafter, my findings on the above issues are as
follows:—

Issue No. 1 Discussed

Issue No. 2 : Yes

Issue No. 3 : Discussed

Issue No. 4 : No

Relief. : Claim petition is partly allowed per operative part of the Award.
REASONS FOR FINDINGS

Issues No. 1 and 3 :

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. At the outset, it is apt to mention here that respondent RW1 in the witness box has
admitted that as per seniority list Ex. P1 workmen shown therein were junior to petitioner and that
when petitioner was retrenched these juniors were allowed to remain in service. By such an
admission, RW1 has not only admitted retrenchment of petitioner in violation of doctrine of ‘Last
come First go’ envisaged under Section 25-G of the Act but at the same time, he has also admitted
relationship with the petitioner for having worked from November, 1998 to 17.7.2004 as daily
waged beldar under respondent. The case of the petitioner simplicitor is that she has been illegally
retrenched, retaining juniors which was sheer discrimination as the only purpose for retrenchment
was to retain the junior who were the workmen of choice of respondent. In so far as award passed
in favour of 43 similarly situated workers are concerned, RW1 has admitted that in CWP
No.5189/2013 titled as Kanta Devi Vs. State of H.P. and Ors. similarly situated workmen as that of
petitioner had been reinstated giving benefit of seniority with continuity in service and a lump sum
back wages of Rs. 50,000/-. Significantly, RW1 has admitted that order passed Kanta Devi’s case
(supra) has been implemented by respondent besides admitted that Hon’ble High Court of H.P. has
held that retrenchment was illegal and not in accordance with law.

12. PW1 Ruma Devi (petitioner) has stepped into witness box as PW1 sworn in affidavit
Ex. PW1/A deposed on oath as maintained in claim petition. In cross-examination, she has denied
that no junior to her had been retained while retrenching her although admitted that while
retrenching, notice was given to her by respondent and compensation was paid to her in the year
2005. Thus, case of the petitioner qua retrenchment would squarely fall under Section 25-H of the
Act as respondent while retrenching petitioner had not only issued notice but also paid
retrenchment compensation in 2005 as admitted by the petitioner. From cross-examination of RW1,
it is evident that retrenchment of petitioner was arbitrarily made as juniors to petitioner were
reinstated but despite repeated request of petitioner, respondent did not re-engage her although
demand notice Ex. P44 had been issued as admitted by RW1 in cross-examination.

13. Ex. RWI1/B is mandays chart relating to petitioner which showed her to have worked
for 49 days in the year 1998, 326 days 1999, 360 days in 2000, 351 days in 2001, 361 days in 2002,
354 days in 2003 and 110 days in 2004 respectively. Since it is admitted case of the parties that
retrenchment compensation has been paid under Section 25-N of the Act, the provisions of Section
25-F of the Act would not be attracted in the facts and circumstances of the case. Be it stated that
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Ex. P1 is seniority list of daily waged beldar in respect of Dharampur Division which showed that
those workmen who had completed eight years of service as on 31.3.2008 were regularized. Ex. P2
to P43 are various demand notices issued by several retrenched workers as enumerated in these
notices. With the aid of copies of these notices, Id. Counsel for petitioner has established that
petitioner in this case had issued demand notice Ex. P44 on 05.4.2010 whereas all the 43 retrenched
workmen had given demand notices later than petitioner and were reinstated by the department in
pursuance to order of Hon’ble High Court of H.P as stated above. Thus, while relying upon these
demand notices petitioner has also sought relief of reinstatement based on equity as those workmen
who were similarly situated have been reinstated with consequential benefits although in pursuance
to court order whereas 1d. Dy. D.A. representing respondent has stated that although respondent had
issued demand notice in less than five years from date of her retrenchment yet for the delay in
raising demand notice, the petitioner is not entitled to relief sought for.

14. Ld. Dy. D.A. representing respondent has placed reliance upon the judgment of
Hon’ble Apex Court reported in 2013 (136) FLR 893 (SC) titled as Assistant Engineer Rajasthan
Development Corporation and another vs. Geetam Singh. In this judgment Hon’ble Apex Court
has held that delay in raising industrial dispute is certainly important aspect/circumstance which
labour court has to keep in mind while exercising discretion while giving final relief. In para Nos.
(20) and (21) of the judgment (supra) it has been held that before exercising its judicial discretion,
the Labour Court or Tribunal has to keep in mind all relevant factors including the mode and
manner of appointment, nature of employment, length of service, the ground on which termination
has been set aside and delay in raising industrial dispute before grant of relief. In the case before
Hon’ble Apex Court in judgment 2013 (supra) workman concerned had merely worked for 286
days and had raised industrial dispute in 1992 whereas her service had been terminated in 1986 and
industrial dispute was raised after six years from date of termination. The Hon’ble Apex Court has
held that compensation awarded by Single Judge of the Hon’ble High Court was too low and
awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum. In this judgment (supra)
criteria has been laid down by Hon’ble Apex Court when compensation would be appropriate
relief instead of engagement. On the other hand, reliance has been placed upon judgment of
Hon’ble High Court of Punjab & Haryana titled as Naval Singh Vs. P.O. Industrial Tribunal-
cum-Labour Court, Circle-I, Faridabad, reported in [2018 (157) FLR 746], the relevant para is
reproduced below:

“Termination-of-workmen-Appeal-Appellant also deserves to be granted similar relief-
Which has been granted by State to other workmen, whose services retrenched at same
time-Services of all other workmen were regularized-The appellant should not be
discriminated.....”

15. Relying upon the judgment (2018), 1d. Counsel for petitioner has vehemently
contended that all the 43 co-workmen including the petitioner who had been retrenched were
similarly situated but only 43 have now been engaged in pursuance to court order vide which relief
of reinstatement in service and lump sum compensation of Rs. 50,000/- had been granted. Since the
petitioner as well as co-workmen reinstated are similarly situated and that petitioner has given
reasonable explanation for delay in approaching this court for redressal of her grievance, the
petitioner would in equity be entitled to similar relief of reinstatement as has been granted to
other co-workmen earlier rather other co-workmen had issued various demand notices referred to
above later than petitioner. Thus, it cannot be stated that petitioner was negligent or had caused
delay in moving before the labour authorities. Accordingly, it is held that petitioner like other co-
workmen would also be entitled to the same relief in view of judgment of titled as Naval Singh vs.
P.O. Industrial Tribunal-cum-Labour Court, Circle-I, Faridabad, reported in [2018 (157) FLR
746] as well as judgment dated 20.12.2012 passed in Kanta Devi Vs. State of H.P. & Ors. in
CWP No.5189/20212. The case of petitioner gets further strengthened from order dated 13.5.2010
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titled as The Executive Engineer, Dharampur HPPWD Dharampur Vs. Dhani Ram in CWP
No.1365/2010. In such circumstances, the judgment of Hon’ble Apex Court (2013) is not at all
attracted in it as merely provides guidelines and factors to be considered by court before granting
final relief besides this judgment does not postulate “all possible aspects and circumstances” in
granting relief of compensation instead of reinstatement and in the case in hand has different
facts and on the principle of equity also petitioner can be granted similar relief of reinstatement in
service and other consequential benefits although not of back wages, as there is ample evidence on
record establishing that petitioner had source of income having cultivable land.

16. I have gone through the above stated judgments, evidence relied upon by the parties
and of the view that judgment (2013) of Hon’ble Apex Court in question does not prohibit this
court to take into consideration all relevant circumstances while granting final relief to the
petitioner. It may not be erroneous to mention here that the Hon’ble Apex Court has not provided
any straight jacket formula showing some specific ground in which reinstatement in service is to
be declined rather various factors which must weigh in the mind of this court have been laid down
while granting final relief to petitioner. In the case in hand, petitioner had served notice after six
years from date of termination having established that respondent had violated Section 25-G of the
Act by not following rightful procedure of retrenchment based on principle of ‘Last come First go’
while retrenching petitioner. Not only this, the seniority list Ex. P1 relied upon by petitioner in
unambiguous terms established that junior workmen to petitioner who had been retrenched have
been reinstated in pursuance to order of Hon’ble High Court of H.P. which would not in any
manner eclipse claim of petitioner from getting relief of reinstatement and other consequential
benefit. Although RW1 has denied that petitioner had ever approached her for reengagement and
that similar plea has been maintained in reply but in cross-examination RW1 has shown ignorance
if petitioner had requested her orally or in writing for re-engagement besides specifically admitted
that those co-workmen in whose favour award passed have been engaged. Thus, when RW1 has
given evasive reply to question on request of petitioner for re-engagement, it is to be read in favour
of the petitioner by holding that petitioner had approached respondent for re-engagement as RW1
being contesting respondent was required to know if petitioner had requested for re-engagement
verbally or by in writing and if he was sure that petitioner had not requested him for re-engagement
as claimed by petitioner, he ought to have refused the same. As such, petitioner is held to be
constantly in touch her with respondent for reinstatement which had not been done by the
respondent despite raised industrial dispute by petitioner.

17. Ld. Counsel for petitioner has contended with vehemence and placed reliance upon
judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P. (Bhatag Ram’s case) in
which it has been held that delay in raising dispute may be considered by court at the time of
granting final relief however in various other judgments even longer delay has been condoned. In
Divisional Manager, HPFC & another Vs. Garibu Ram, Latest HLJ 2007 (HP) 1160, delay of
more than 10 years was condoned besides Hon’ble High Court has held that principle of Limitation
Act is not applicable to the industrial dispute. Similar view was taken by Hon’ble Apex Court in
Ajayab Singh Vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation Act, 1963 did
not apply to the proceeding under the Industrial Disputes Act. It was observed that the relief under
Industrial Disputes Act cannot be denied merely on the ground of delay. It has been contended that
delay if any raised by employer is required to be proved as a matter of fact then no reference made
by appropriate government can be questioned on the ground of delay alone. In the case in hand,
respondent department has failed to prove on record any material by which it could be stated that
there was inordinate delay which has remained unexplained due to which any prejudice had been
caused to the respondent rather petitioner in his evidence has highlighted and proved material facts
establishing that on account of repeated assurances of respondent department as well as
government as stated in foregoing paragraphs, industrial dispute was not raised by petitioner
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immediately or earlier and finally raised when despite repeated assurances to absorb the petitioner
in govt. department, she was not reengaged by respondent. Thus, the petition filed by petitioner
cannot be stated to be bad on the ground of delay and laches. Even if in this case petitioner had
raised demand notice after six years, yet there is plausible explanation from side of petitioner. Not
only that even on the basis of equity being amongst the similarly situated retrenched workmen who
had been reinstated as stated above, petitioner too, would be entitled to be given relief of
reinstatement instead of compensation and for said reason also judgment of Hon’ble Apex Court
2013 (supra) would not apply as in the case before Hon’ble Apex Court had different facts and
circumstances as in the present case in not. In view of foregoing discussions, this court is left with
no option but to hold that petitioner had been illegally retrenched by respondent and was not
reengaged despite 43 co-workers who were similarly situated had been ordered to be reengaged
vide Award dated 30.3.2009. At the cost of reiteration, it is held that due to delay the claim of
petitioner cannot be declined which would be an important circumstance while giving final relief
and for the reasons stated in foregoing paragraphs compensation would not be appropriate relief
rather petitioner is held entitled for relief of reengagement in service with other consequential
benefits.

18. In so far as claim of petitioner qua back wages is concerned, suffice would be to state
here that PW1 in her cross-examination has admitted that she had cultivable land from which she
had income and thus she could not be stated to have remained without any income ever since her
termination. Ld. Dy. D.A. representing respondent/State has contended with vehemence that full
back wages should not be granted mechanically. In this regard judgment of Hon’ble Apex Court
reported in 2014 (140) FLR 901 (SC) titled as Bharat Sanchar Nigam Ltd. Vs. Bhurumal is
quite relevant which provides factors to considered while granting full wages which could not be
granted automatically. As such, when petitioner herself admitted that she had source of income and
in view of judgments referred to above in (2014), the petitioner could not be granted back wages
automatically moreso when petitioner has admitted that she had source of income from agricultural
land although petitioner is held entitled for relief of reinstatement seniority and continuity in
service. Keeping in view peculiar facts and circumstances of case as has come in the evidence,
petitioner is held entitled for reinstatement, continuity in service and seniority with all
consequential benefits except of back wages. In view of foregoing discussions, issue No. 2 is
answered in affirmative whereas issues No. 1 and 3 are decided as discussed above. All the above-
stated issues are decided accordingly.

Issue No. 4 :

19. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

Relief :

20. As sequel to my findings on foregoing issues, the reference/claim petition is allowed
partly. Accordingly, the respondent is hereby directed to re-engage the petitioner forthwith who
shall be entitled to seniority and continuity in service from the date of her illegal termination except
back wages. However, petitioner shall be considered for regularization by respondent at the time
when her juniors have been regularized as per policy governing daily wagers as framed by State
Govt. and operative from time to time. In the peculiar circumstances of the case, the parties are left
to bear their own costs.
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21. The reference is answered in the aforesaid terms.

22. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

23. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 27th day of June, 2018.

K. K. SHARMA,
Presiding Judge,
Labour Court-cam-Industrial Tribunal,

Kangra at Dharamshala, H.P.
(Camp at Mandi).

IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.
(CAMP AT MANDI)

Ref. No. :61/2015
Date of Institution : 23-02-2015
Date of Decision : 27-6-2018

Smt. Kamla Devi w/o Shri Ram Chand, r/o Village Rangar, P.O. Seoh, Tehsil Sarkaghat,
District Mandi, H.P. ..Petitioner.

Versus

The Executive Engineer, HPPWD (B&R) Division Dharampur, District Mandi, H.P.
...Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.K. Sharma, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the industrial dispute raised by the worker Smt. Kamla Devi w/o Shri Ram
Chand, r/o Village Rangar, P.O. Seoh, Tehsil Sarkaghat, District Mandi, H.P. before the
Executive Engineer, H.P.P.W.D. (B&R) Division, Dharampur, District Mandi, H.P. vide
demand notice dated 23.01.2010 regarding her alleged illegal termination of service w.e.f.
01.10.2000 suffers from delay and laches? If not, whether termination of the services of
Smt. Kamla Devi w/o Shri Ram Chand, r/o Village Rangar, P.O. Seoh, Tehsil Sarkaghat,
District Mandi, H.P. by the Executive Engineer, H.P.P.W.D. (B&R) Division, Dharampur,
District Mandi, H.P. w.e.f- 01.10.2000 without complying the provisions of the Industrial
Disputes Act, 1947, as alleged by the worker, is legal and justified? If not, what amount of
back wages, seniority, past service benefits and compensation the above aggrieved
workman is entitled to from the above employer?
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2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as set up in the claim petition reveal that petitioner above named had been
engaged as daily waged beldar by respondent on 7.7.1998 where she worked upto 31.9.2000 when
her services were illegally retrenched on 1.10.2000. Averment made in the claim petition revealed
that respondent had not prepared any seniority list and that juniors to the petitioner who worked in
the same category had been allowed to remain in continuous service and thus respondent is alleged
to have not followed the procedure of retrenchment envisaged under Section 25-G of the Industrial
Disputes Act, 1947 (hereinafter referred to as the “Act” for brevity) which is based on the doctrine
of ‘First come Last go’ It further remains the case of the claimant that persons namely Savitri,
Rajesh Kumar, Shashi Lal, Sat Pal, Roshani, Gulab Singh, Devender Kumar, Barfu Ram, Krishan
Devi, Achhari Devi, Barfi Devi, Raj Kumar and Ranjeet Singh were juniors to her who were
allowed to continue service and have been regularized on 28.11.2008. It is claimed that despite
availability of sufficient work and funds, respondent had retrenched petitioner and several others
and that retrenchment was violation of provisions of Sections 25-G, 25-H and 25-N of the Act. It is
claimed that some of the retrenched workers had raised industrial dispute before Conciliation
Officer but conciliation failed and matter was thereafter referred to this court for adjudication and
thereafter awards were passed on 30.3.2009 in favour of workmen vide which they were given
benefit of reinstatement, seniority and back wages. It is alleged that part of back wages was
challenged by respondent in Hon’ble High Court of H.P. and the same was decided vide common
judgment reported in LHLJ 2010 Vol. 2 titled as Executive Engineer, HPPWD Dharampur vs.
Dhani Ram/Nihal Chand decided on 13.5.2010 vide which instead of 50% back wages, a lump sum
compensation of Rs. 50,000/- was granted to the retrenched workmen. It is further alleged that in
compliance to the award passed by this court on 30.3.2009, 43 retrenched workmen joined their
duties w.e.f. 16.9.2009 and even at that time, petitioner requested repeatedly although verbally to
respondent to reinstate her who was senior to those retrenched workmen engaged in pursuance to
award dated 30.3.2009 but respondent did not re-engage petitioner. It is also claimed by petitioner
that despite visiting office of respondent several times requesting to reinstate but matter was
lingered on one pretext to other and also on the ground of the decision for reinstatement was to be
taken by the government. Accordingly, petitioner referring to various reported judgments in her
claim petition has prayed for her reinstatement along-with back wages, continuity in service from
the date of illegal retrenchment/termination along-with other consequential benefits and to any
other relief petitioner is found entitled besides regularization as per the provisions of law or from
the date when juniors to her have been regularized.

4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, delay and laches. On merits admitted that petitioner was engaged in
July, 1998 who had worked upto September, 1999 and thereafter petitioner had left the job of her
own sweet will. Further denied that respondent had violated principle of ‘First come Last go’. It is
emphatically denied that petitioner ever requested respondent for re-engagement rather petitioner
had raised demand notice in the year 2010 after about five years. It is also admitted that as per
awards of this court, 43 workmen were re-engaged but the petitioner had not filed any case before
any court and those who had filed case before Labour Court were engaged. It is denied that
petitioner was illegally retrenched however admitted that instead of back wages, a lump sum
amount of Rs. 50,000/- was ordered to be granted to those workmen who had been retrenched and
were parties before the Hon’ble High Court of H.P. in CWP No. 1387/2010 titled as Nihal Chand
Vs. State of H.P.. Accordingly, petition was sought to be dismissed.

5. The petitioner filed rejoinder, reiterated her stand as maintained in the claim petition.

6. To prove her case, petitioner had examined herself as PW1 tendered/proved her
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, copy of seniority list Ex. P1, copies of demand
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notices of other workers namely Mali Devi, Sita Ram, Basant Singh, Kashalya Devi, Magru Dutt,
Nawab Khan, Sanjay Kumar, Kanta Devi, Drompati Devi, Shailander, Raman Kumar, Amar Singh,
Manohar Lal, Gobind Ram, Kashmir Singh, Budhi Singh, Achhru Ram, Rajender Pal, Sapindra
Devi, Balwant Singh, Dhobi Devi, Krishni Devi, Prem Singh, Kamli Devi, Om Chand, Sunita Devi,
Savitri Devi, Ruma Devi, Sheela Devi, Nathu Ram, Roshani Devi, Puran Chand, Pawan Kumar,
Kamla Devi, Kunta Devi, Lachhman, Pratap Chand, Mansa Devi, Puran Chand, Kamla Devi,
Saroja Devi, Duni Chand respectively Ex. P2 to Ex. P43, copy of demand notice of petitioner Ex.
P-44, copy of year-wise mandays of workers Ex. P45 and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Parmod Kashyap,
Executive Engineer, HPPWD Division Dharampur, tendered/proved her affidavit Ex. RW1/A, copy
of mandays chart Ex. RW1/B and closed evidence.

7. 1 have heard the 1d. Counsel representing parties gone through evidence on record of
this case carefully relevant for dispose of present claim petition.

8. From the contentions raised, following issues were framed on 8.12.2015 for
determination:

1. Whether the industrial dispute raised by petitioner vide demand notice dated 23.1.2010
qua her termination of service during 1.10.2000 by respondent suffers from the

vice of delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of services of the petitioner by the respondent w.e.f. 1.10.2000
is/was improper and unjustified as alleged? ...OPP.

3. Ifissue No. 2 is proved in affirmative, to what service benefits the petitioner is entitled

to? ...OPP.
4. Whether the claim petition is not maintainable in the present form? ...OPR.
Relief.

9. For the reasons to be recorded hereinafter, my findings on the above issues are as
follows:—

Issue No. 1 : Discussed

Issue No. 2 : Yes

Issue No. 3 : Discussed

Issue No. 4: No

Relief': Claim petition is partly allowed per operative part of the Award.
REASONS FOR FINDINGS

Issues No. 1 and 3 :

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. At the outset, it is apt to mention here that respondent RW1 in the witness box has
admitted that as per seniority list Ex. P1 workmen shown therein were junior to petitioner and that
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when petitioner was retrenched these juniors were allowed to remain in service. By such an
admission, RW1 has not only admitted retrenchment of petitioner in violation of doctrine of ‘Last
come First go’ envisaged under Section 25-G of the Act but at the same time, he has also admitted
relationship with the petitioner for having worked from July, 1998 to 31.9.2000 as daily waged
beldar under respondent. The case of the petitioner simplicitor is that she has been illegally
retrenched, retaining juniors which was sheer discrimination as the only purpose for retrenchment
was to retain the junior who were the workmen of choice of respondent. In so far as award passed
in favour of 43 similarly situated workers are concerned, RW1 has admitted that in CWP
No.5189/2013 titled as Kanta Devi Vs. State of H.P. and Ors. similarly situated workmen as that of
petitioner had been reinstated giving benefit of seniority with continuity in service and a lump sum
back wages of Rs.50,000/-. Significantly, RW1 has admitted that order passed Kanta Devi’s case
(supra) has been implemented by respondent besides admitted that Hon’ble High Court of H.P. has
held that retrenchment was illegal and not in accordance with law.

12. PW1 Kamla Devi (petitioner) has stepped into witness box sworn in affidavit Ex.
PW1/A reiterated her claim as maintained in claim petition besides stated that respondent had not
prepared any seniority list and that juniors to the petitioner had been allowed to continue. It is
evident from affidavit Ex. PW1/A that juniors to the petitioner have been allowed remain in service
who had been regularized on 28.11.2008. Thus the allegation of petitioner primarily remains qua
violation of Section 25-H of the Act as petitioner had been retrenched arbitrarily and juniors were
retained in violation of doctrine of ‘First come Last go’ envisaged under Section 25- G of the Act.
Be it stated that RW1 in cross-examination has admitted that co-workmen as shown named in para
No.3 of claim petition were juniors to petitioner which necessarily follows that juniors have been
retained and petitioner who was senior has been retrenched violating Section 25-H of the Act.

13. Ex. RW1/B is mandays chart relating to petitioner which showed her to have worked
for 85 days in the year 1998 and 156 days in 1999 respectively. Be it stated that Ex. P1 is seniority
list of daily waged beldar in respect of Dharampur Division which showed that those workmen who
had completed eight years of service as on 31.3.2008 were regularized. Ex. P2 to P43 are various
demand notices issued by several retrenched workers as enumerated in these notices. With the aid
of copies of these notices, 1d. Counsel for petitioner has established that petitioner in this case had
issued demand notice Ex. P44 on 23.1.2010 whereas all the 43 retrenched workmen had given
demand notices later than petitioner and were reinstated by the department in pursuance to order of
Hon’ble High Court of H.P as stated above. Thus, while relying upon these demand notices
petitioner has also sought relief of reinstatement based on equity as those workmen who were
similarly situated have been reinstated with consequential benefits although in pursuance to court
order whereas 1d. Dy. D.A. representing respondent has stated that although respondent had issued
demand notice in less than five years from date of her retrenchment yet for the delay in raising
demand notice, the petitioner is not entitled to relief sought for.

14. Ld. Dy. D.A. representing respondent has placed reliance upon the judgment of
Hon’ble Apex Court reported in 2013 (136) FLR 893 (SC) titled as Assistant Engineer Rajasthan
Development Corporation and another vs. Geetam Singh. In this judgment Hon’ble Apex Court
has held that delay in raising industrial dispute is certainly important aspect/circumstance which
labour court has to keep in mind while exercising discretion while giving final relief. In para Nos.
(20) and (21) of the judgment (supra) it has been held that before exercising its judicial discretion,
the Labour Court or Tribunal has to keep in mind all relevant factors including the mode and
manner of appointment, nature of employment, length of service, the ground on which termination
has been set aside and delay in raising industrial dispute before grant of relief. In the case before
Hon’ble Apex Court in judgment 2013 (supra) workman concerned had merely worked for 286
days and had raised industrial dispute in 1992 whereas her service had been terminated in 1986 and
industrial dispute was raised after six years from date of termination. The Hon’ble Apex Court has
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held that compensation awarded by Single Judge of the Hon’ble High Court was too low and
awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum. In this judgment (supra)
criteria has been laid down by Hon’ble Apex Court when compensation would be appropriate
relief instead of engagement. On the other hand, reliance has been placed upon judgment of
Hon’ble High Court of Punjab & Haryana titled as Naval Singh Vs. P.O. Industrial Tribunal-
cum-Labour Court, Circle-1, Faridabad, reported in [2018 (157) FLR 746], the relevant para is
reproduced below:

“Termination-of-workmen-Appeal-Appellant also deserves to be granted similar relief-
Which has been granted by State to other workmen, whose services retrenched at same
time-Services of all other workmen were regularized-The appellant should not be
discriminated.....”

15. Relying upon the judgment (2018), 1d. Counsel for petitioner has vehemently
contended that all the 43 co-workmen including the petitioner who had been retrenched were
similarly situated but only 43 have now been engaged in pursuance to court order vide which relief
of reinstatement in service and lump sum compensation of Rs.50,000/- had been granted. Since the
petitioner as well as co-workmen reinstated are similarly situated and that petitioner has given
reasonable explanation for delay in approaching this court for redressal of her grievance, the
petitioner would in equity be entitled to similar relief of reinstatement as has been granted to
other co-workmen earlier rather other co-workmen had issued various demand notices referred to
above later than petitioner. Thus, it cannot be stated that petitioner was negligent or had caused
delay in moving before the labour authorities. Accordingly, it is held that petitioner like other co-
workmen would also be entitled to the same relief in view of judgment of titled as Naval Singh vs.
P.O. Industrial Tribunal-cum-Labour Court, Circle-I, Faridabad, reported in [2018 (157) FLR
746] as well as judgment dated 20.12.2012 passed in Kanta Devi vs. State of H.P. & Ors. in CWP
No. 5189/20212. The case of petitioner gets further strengthened from order dated 13.5.2010 titled
as The Executive Engineer, Dharampur HPPWD Dharampur Vs. Dhani Ram in CWP
n0.1365/2010. In such circumstances, the judgment of Hon’ble Apex Court (2013) is not at all
attracted in it as merely provides guidelines and factors to be considered by court before granting
final relief besides this judgment does not postulate “all possible aspects and circumstances” in
granting relief of compensation instead of reinstatement and in the case in hand has different
facts and on the principle of equity also petitioner can be granted similar relief of reinstatement in
service and other consequential benefits although not of back wages, as there is ample evidence on
record establishing that petitioner had source of income having cultivable land.

16. I have gone through the above stated judgments, evidence relied upon by the parties
and of the view that judgment (2013) of Hon’ble Apex Court in question does not prohibit this
court to take into consideration all relevant circumstances while granting final relief to the
petitioner. It may not be erroneous to mention here that the Hon’ble Apex Court has not provided
any straight jacket formula showing some specific ground in which reinstatement in service is to
be declined rather various factors which must weigh in the mind of this court have been laid down
while granting final relief to petitioner. In the case in hand, petitioner had served notice after ten
years from date of termination having established that respondent had violated Section 25-G of the
Act by not following rightful procedure of retrenchment based on principle of ‘Last come First go’
while retrenching petitioner. Not only this, the seniority list Ex. P1 relied upon by petitioner in
unambiguous terms established that junior workmen to petitioner who had been retrenched have
been reinstated in pursuance to order of Hon’ble High Court of H.P. which would not in any
manner eclipse claim of petitioner from getting relief of reinstatement and other consequential
benefit. Although RW1 has denied that petitioner had ever approached her for re-engagement and
that similar plea has been maintained in reply but in cross- examination RW1 has shown ignorance
if petitioner had requested her orally or in writing for re-engagement besides specifically admitted
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that those co-workmen in whose favour award passed have been engaged. Thus, when RW1 has
given evasive reply to question on request of petitioner for re-engagement, it is to be read in favour
of the petitioner by holding that petitioner had approached respondent for re-engagement as RW1
being contesting respondent was required to know if petitioner had requested for re-engagement
verbally or by in writing and if he was sure that petitioner had not requested him for re-engagement
as claimed by petitioner, he ought to have refused the same. As such, petitioner is held to be
constantly in touch her with respondent for reinstatement which had not been done by the
respondent despite raised industrial dispute by petitioner.

17. Ld. Counsel for petitioner has contended with vehemence and placed reliance upon
judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P. (Bhatag Ram’s case) in
which it has been held that delay in raising dispute may be considered by court at the time of
granting final relief however in various other judgments even longer delay has been condoned. In
Divisional Manager, HPFC & another Vs. Garibu Ram, Latest HLJ 2007 (HP) 1160, delay of
more than 10 years was condoned besides Hon’ble High Court has held that principle of Limitation
Act is not applicable to the industrial dispute. Similar view was taken by Hon’ble Apex Court in
Ajayab Singh Vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation Act, 1963 did
not apply to the proceeding under the Industrial Disputes Act. It was observed that the relief under
Industrial Disputes Act cannot be denied merely on the ground of delay. It has been contended that
delay if any raised by employer is required to be proved as a matter of fact then no reference made
by appropriate government can be questioned on the ground of delay alone. In the case in hand,
respondent department has failed to prove on record any material by which it could be stated that
there was inordinate delay which has remained unexplained due to which any prejudice had been
caused to the respondent rather petitioner in his evidence has highlighted and proved material facts
establishing that on account of repeated assurances of respondent department as well as
government as stated in foregoing paragraphs, industrial dispute was not raised by petitioner
immediately or earlier and finally raised when despite repeated assurances to absorb the petitioner
in govt. department, she was not reengaged by respondent. Thus, the petition filed by petitioner
cannot be stated to be bad on the ground of delay and laches. Even if in this case petitioner had
raised demand notice after ten years, yet there is plausible explanation from side of petitioner. Not
only that even on the basis of equity being amongst the similarly situated retrenched workmen who
had been reinstated as stated above, petitioner too, would be entitled to be given relief of
reinstatement instead of compensation and for said reason also judgment of Hon’ble Apex Court
2013 (supra) would not apply as in the case before Hon’ble Apex Court had different facts and
circumstances as in the present case. In view of foregoing discussions, this court is left with no
option but to hold that petitioner had been illegally retrenched by respondent and was not
reengaged despite 43 co-workers who were similarly situated had been ordered to be reengaged
vide Award dated 30.3.2009. At the cost of reiteration, it is held that due to delay, the claim of
petitioner cannot be declined which would be an important circumstance while giving final relief
and for the reasons stated in foregoing paragraphs compensation would not be appropriate relief
rather petitioner is held entitled for relief of reengagement in service with other consequential
benefits.

18. 1In so far as claim of petitioner qua back wages is concerned, suffice would be to state
here that PW1 in her cross-examination has admitted that she had cultivable land from which she
had income and thus she could not be stated have remained without any income ever since her
termination. Ld. Dy. D.A. representing respondent/State has contended with vehemence that full
back wages should not be granted mechanically. In this regard judgment of Hon’ble Apex Court
reported in 2014 (140) FLR 901 (SC) titled as Bharat Sanchar Nigam Ltd. vs. Bhurumal is quite
relevant which provides factors to considered while granting full wages which could not be granted
automatically. As such, when petitioner herself admitted that she had source of income and in view
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of judgments referred to above in (2014), the petitioner could not be granted back wages
automatically moreso when petitioner has admitted that she had source of income from agricultural
land although petitioner is held entitled for relief of reinstatement seniority and continuity in
service. Keeping in view peculiar facts and circumstances of case as has come in the evidence,
petitioner is held entitled for reinstatement, continuity in service and seniority with all
consequential benefits except of back wages. In view of foregoing discussions, issue No. 2 is
answered in affirmative whereas issues No. 1 and 3 are decided as discussed above. All the above-
stated issues are decided accordingly.

Issue No. 4 :

19. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

Relief :

20. As sequel to my findings on foregoing issues, the reference/claim petition is allowed
partly. Accordingly, the respondent is hereby directed to re-engage the petitioner forthwith who
shall be entitled to seniority and continuity in service from the date of her illegal termination except
back wages. However, petitioner shall be considered for regularization by respondent at the time
when her juniors have been regularized as per policy governing daily wagers as framed by State
Govt. and operative from time to time. In the peculiar circumstances of the case, the parties are left
to bear their own costs.

21. The reference is answered in the aforesaid terms.

22. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

23. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 27th day of June, 2018.

K.K. SHARMA,

Presiding Judge,

Labour Court-com-Industrial Tribunal,
Kangra at Dharamshala, H.P.

(Camp at Mandi).

IN THE COURT OF SHRI K.K. SHARMA, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA H.P.
(CAMP AT MANDI)
Ref. No. :60/2015
Date of Institution : 23-02-2015

Date of Decision :27-6-2018
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Smt. Jalpi Devi w/o Shri Bhagi Rath, r/o Village Rakhera, P.O. Broti, Tehsil Sarkaghat,
District Mandi, H.P. ...Petitioner.

Versus

The Executive Engineer, HPPWD (B&R) Division Dharampur, District Mandi, H.P.
...Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.K. Sharma, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the industrial dispute raised by the worker Smt. Jalpi Devi w/o Shri Bhagi Rath,
r/o Village Rakhera, P.O. Broti, Tehsil Sarkaghat, District Mandi, H.P. before the Executive
Engineer, H.P.P.W.D. (B&R) Division, Dharampur, District Mandi, H.P. vide demand
notice dated 05.04.2010 regarding her alleged illegal termination of service w.e.f.
01.10.1999 suffers from delay and laches? If not, Whether termination of the services of
Smt. Jalpi Devi w/o Shri Bhagi Rath, r/o Village Rakhera, P.O. Broti, Tehsil Sarkaghat,
District Mandi, H.P. by the Executive Engineer, H.P.P.W.D. (B&R) Division, Dharampur,
District Mandi, H.P. w.e.f. 01.10.1999 without complying the provisions of the Industrial
Disputes Act, 1947, as alleged by the worker, is legal and justified? If not, what amount of
back wages, seniority, past service benefits and compensation the above aggrieved
workman is entitled to from the above employer?

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as set up in the claim petition reveal that petitioner above named had been
engaged as daily waged beldar by respondent on 1.5.1998 where she worked upto 30.9.1999 when
her services were illegally retrenched on 1.10.1999. Averment made in the claim petition revealed
that respondent had not prepared any seniority list and that juniors to the petitioner who worked in
the same category had been allowed to remain in continuous service and thus respondent is alleged
to have not followed the procedure of retrenchment envisaged under Section 25-G of the Industrial
Disputes Act, 1947 (hereinafter referred to as the “Act” for brevity) which is based on the doctrine
of ‘First come Last go’ It further remains the case of the claimant that persons namely Savitri,
Rajesh Kumar, Shashi Lal, Sat Pal, Roshani, Gulab Singh, Devender Kumar, Barfu Ram, Krishan
Devi, Achhari Devi, Barfi Devi, Raj Kumar and Ranjeet Singh were juniors to her who were
allowed to continue service and have been regularized on 28.11.2008. It is claimed that despite
availability of sufficient work and funds, respondent had retrenched petitioner and several others
and that retrenchment was violation of provisions of Sections 25-G, 25-H and 25-N of the Act. It is
claimed that some of the retrenched workers had raised industrial dispute before Conciliation
Officer but conciliation failed and matter was thereafter referred to this court for adjudication and
thereafter awards were passed on 30.3.2009 in favour of workmen vide which they were given
benefit of reinstatement, seniority and back wages. It is alleged that part of back wages was



2338 RIoT03], feATeae Ueer, 29 HS, 2019 /08 U, 1941

challenged by respondent in Hon’ble High Court of H.P. and the same was decided vide common
judgment reported in LHLJ 2010 Vol. 2 titled as Executive Engineer, HPPWD Dharampur vs.
Dhani Ram/Nihal Chand decided on 13.5.2010 vide which instead of 50% back wages, a lump sum
compensation of Rs. 50,000/- was granted to the retrenched workmen. It is further alleged that in
compliance to the award passed by this court on 30.3.2009, 43 retrenched workmen joined their
duties w.e.f. 16.9.2009 and even at that time, petitioner requested repeatedly although verbally to
respondent to reinstate her who was senior to those retrenched workmen engaged in pursuance to
award dated 30.3.2009 but respondent did not re-engage petitioner. It is also claimed by petitioner
that despite visiting office of respondent several times requesting to reinstate but matter was
lingered on one pretext to other and also on the ground of the decision for reinstatement was to be
taken by the government. Accordingly, petitioner referring to various reported judgments in her
claim petition has prayed for her reinstatement along-with back wages, continuity in service from
the date of illegal retrenchment/termination along-with other consequential benefits and to any
other relief petitioner is found entitled besides regularization as per the provisions of law or from
the date when juniors to her have been regularized.

4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, delay and laches. On merits admitted that petitioner was engaged in
November, 1998 who had worked upto September, 1999 and thereafter petitioner had left the job of
her own sweet will. Further denied that respondent had violated principle of ‘First come Last go’. It
is emphatically denied that petitioner ever requested respondent for re-engagement rather petitioner
had raised demand notice in the year 2010 after about five years. It is also admitted that as per
awards of this court, 43 workmen were re-engaged but the petitioner had not filed any case before
any court and those who had filed case before Labour Court were engaged. It is denied that
petitioner was illegally retrenched however admitted that instead of back wages, a lump sum
amount of Rs. 50,000/- was ordered to be granted to those workmen who had been retrenched and
were parties before the Hon’ble High Court of H.P. in CWP No.1387/2010 titled as Nihal Chand
Vs. State of H.P.. Accordingly, petition was sought to be dismissed.

5. The petitioner filed rejoinder, reiterated her stand as maintained in the claim petition.

6. To prove her case, petitioner had examined herself as PW1 tendered/proved her
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, copy of seniority list Ex. P1, copies of demand
notices of other workers namely Mali Devi, Sita Ram, Basant Singh, Kashalya Devi, Magru Dutt,
Nawab Khan, Sanjay Kumar, Kanta Devi, Drompati Devi, Shailander, Raman Kumar, Amar Singh,
Manohar Lal, Gobind Ram, Kashmir Singh, Budhi Singh, Achhru Ram, Rajender Pal, Sapindra
Devi, Balwant Singh, Dhobi Devi, Krishni Devi, Prem Singh, Kamli Devi, Om Chand, Sunita Devi,
Savitri Devi, Ruma Devi, Sheela Devi, Nathu Ram, Roshani Devi, Puran Chand, Pawan Kumar,
Kamla Devi, Kunta Devi, Lachhman, Pratap Chand, Mansa Devi, Puran Chand, Kamla Devi,
Saroja Devi, Duni Chand respectively Ex. P2 to Ex. P43, copy of demand notice of petitioner
Ex. P-44, copy of year-wise mandays of workers Ex. P45 and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Parmod Kashyap,
Executive Engineer, HPPWD Division Dharampur, tendered/proved her affidavit Ex. RW1/A, copy
of mandays chart Ex. RW1/B and closed evidence.

7. 1 have heard the 1d. counsel representing parties gone through evidence on record of
this case carefully relevant for dispose of present claim petition.

8. From the contentions raised, following issues were framed on 8.12.2015 for
determination:
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1. Whether the industrial dispute raised by petitioner vide demand notice dated 05.4.2010
qua her termination of service during 1.10.1999 by respondent suffers from the vice of
delay and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of services of the petitioner by the respondent w.e.f. 1.10.1999
is/was improper and unjustified as alleged? ...OPP.

3. If issue No. 2 is proved in affirmative, to what service benefits the petitioner is

entitled to? ...OPP.
4. Whether the claim petition is not maintainable in the present form? ...OPR.
Relief.

9. For the reasons to be recorded hereinafter, my findings on the above issues are as
follows:—

Issue No. 1 : Discussed

Issue No. 2 : Yes

Issue No. 3 : Discussed

Issue No. 4 : No

Relief : Claim petition is partly allowed per operative part of the Award.
REASONS FOR FINDINGS

Issues No. 1 and 3 :

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. At the outset, it is apt to mention here that respondent RW1 in the witness box has
admitted that as per seniority list Ex. P1 workmen shown therein were junior to petitioner and that
when petitioner was retrenched these juniors were allowed to remain in service. By such an
admission, RW1 has not only admitted retrenchment of petitioner in violation of doctrine of ‘Last
come First go’ envisaged under Section 25-G of the Act but at the same time, he has also admitted
relationship with the petitioner for having worked from November, 1998 to 30.9.1999 as daily
waged beldar under respondent. The case of the petitioner simplicitor is that she has been illegally
retrenched, retaining juniors which was sheer discrimination as the only purpose for retrenchment
was to retain the junior who were the workmen of choice of respondent. In so far as award passed
in favour of 43 similarly situated workers are concerned, RW1 has admitted that in CWP
n0.5189/2013 titled as Kanta Devi vs. State of H.P. and Ors. similarly situated workmen as that of
petitioner had been reinstated giving benefit of seniority with continuity in service and a lump sum
back wages of Rs.50,000/-. Significantly, RW1 has admitted that order passed Kanta Devi’s case
(supra) has been implemented by respondent besides admitted that Hon’ble High Court of H.P. has
held that retrenchment was illegal and not in accordance with law.

12. PW1 Jalpi Devi (petitioner) has stepped into witness box sworn in affidavit Ex. PW1/A
reiterated her claim as maintained in claim petition besides stated that respondent had not prepared
any seniority list and that juniors to the petitioner had been allowed to continue. It is evident from
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affidavit Ex. PW1/A that juniors to the petitioner have been allowed remain in service who had
been regularized on 28.11.2008. Thus the allegation of petitioner primarily remains qua violation of
Section 25-H of the Act as petitioner had been retrenched arbitrarily and juniors were retained in
violation of doctrine of ‘First come Last go’ envisaged under Section 25- G of the Act. Be it stated
that RW1 in cross-examination has admitted that co-workmen as shown named in para No. 3 of
claim petition were juniors to petitioner which necessarily follows that juniors have been retained
and petitioner who was senior has been retrenched violating Section 25-H of the Act.

13. Ex. RW1/B is mandays chart relating to petitioner which showed her to have worked
for 57 days in the year 1998 and 226’ days in 1999 respectively. Be it stated that Ex. P1 is
seniority list of daily waged beldar in respect of Dharampur Division which showed that those
workmen who had completed eight years of service as on 31.3.2008 were regularized. Ex. P2 to
P43 are various demand notices issued by several retrenched workers as enumerated in these
notices. With the aid of copies of these notices, Id. Counsel for petitioner has established that
petitioner in this case had issued demand notice Ex. P44 on 05.4.2010 whereas all the 43
retrenched workmen had given demand notices later than petitioner and were reinstated by the
department in pursuance to order of Hon’ble High Court of H.P as stated above. Thus, while
relying upon these demand notices petitioner has also sought relief of reinstatement based on equity
as those workmen who were similarly situated have been reinstated with consequential benefits
although in pursuance to court order whereas Id. Dy. D.A. representing respondent has stated that
although respondent had issued demand notice in less than five years from date of her retrenchment
yet for the delay in raising demand notice, the petitioner is not entitled to relief sought for.

14. Ld. Dy. D.A. representing respondent has placed reliance upon the judgment of
Hon’ble Apex Court reported in 2013 (136) FLR 893 (SC) titled as Assistant Engineer Rajasthan
Development Corporation and another Vs. Geetam Singh. In this judgment Hon’ble Apex
Court has held that delay in raising industrial dispute is certainly important aspect/circumstance
which labour court has to keep in mind while exercising discretion while giving final relief. In para
nos. (20) and (21) of the judgment (supra) it has been held that before exercising its judicial
discretion, the Labour Court or Tribunal has to keep in mind all relevant factors including the mode
and manner of appointment, nature of employment, length of service, the ground on which
termination has been set aside and delay in raising industrial dispute before grant of relief. In the
case before Hon’ble Apex Court in judgment 2013 (supra) workman concerned had merely worked
for 286 days and had raised industrial dispute in 1992 whereas her service had been terminated in
1986 and industrial dispute was raised after six years from date of termination. The Hon’ble Apex
Court has held that compensation awarded by Single Judge of the Hon’ble High Court was too low
and awarded a lump-sum of Rs.1 lakh along-with interest @ 9% per annum. In this judgment
(supra) criteria has been laid down by Hon’ble Apex Court when compensation would be
appropriate relief instead of engagement. On the other hand, reliance has been placed upon
judgment of Hon’ble High Court of Punjab & Haryana titled as Naval Singh Vs. P.O. Industrial
Tribunal-cum-Labour Court, Circle-I, Faridabad, reported in [2018 (157) FLR 746], the
relevant para is reproduced below:

“Termination-of-workmen-Appeal-Appellant also deserves to be granted similar relief-
Which has been granted by State to other workmen, whose services retrenched at same
time-Services of all other workmen were regularized-The appellant should not be
discriminated.....”

15. Relying upon the judgment (2018), 1d. Counsel for petitioner has vehemently
contended that all the 43 co-workmen including the petitioner who had been retrenched were
similarly situated but only 43 have now been engaged in pursuance to court order vide which relief
of reinstatement in service and lump sum compensation of Rs.50,000/- had been granted. Since the
petitioner as well as co-workmen reinstated are similarly situated and that petitioner has given
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reasonable explanation for delay in approaching this court for redressal of her grievance, the
petitioner would in equity be entitled to similar relief of reinstatement as has been granted to
other co-workmen earlier rather other co-workmen had issued various demands notices referred
to above later than petitioner. Thus, it cannot be stated that petitioner was negligent or had caused
delay in moving before the labour authorities. Accordingly, it is held that petitioner like other co-
workmen would also be entitled to the same relief in view of judgment of titled as Naval Singh Vs.
P.O. Industrial Tribunal-cum-Labour Court, Circle-I, Faridabad, reported in [2018 (157) FLR
746] as well as judgment dated 20.12.2012 passed in Kanta Devi Vs. State of H.P. & Ors. in
CWP No.5189/20212. The case of petitioner gets further strengthened from order dated 13.5.2010
titled as The Executive Engineer, Dharampur HPPWD Dharampur Vs. Dhani Ram in CWP
n0.1365/2010. In such circumstances, the judgment of Hon’ble Apex Court (2013) is not at all
attracted in it as merely provides guidelines and factors to be considered by court before granting
final relief besides this judgment does not postulate “all possible aspects and circumstances” in
granting relief of compensation instead of reinstatement and in the case in hand has different
facts and on the principle of equity also petitioner can be granted similar relief of reinstatement in
service and other consequential benefits although not of back wages, as there is ample evidence on
record establishing that petitioner had source of income having cultivable land.

16. I have gone through the above stated judgments, evidence relied upon by the parties
and of the view that judgment (2013) of Hon’ble Apex Court in question does not prohibit this
court to take into consideration all relevant circumstances while granting final relief to the
petitioner. It may not be erroneous to mention here that the Hon’ble Apex Court has not provided
any straight jacket formula showing some specific ground in which reinstatement in service is to
be declined rather various factors which must weigh in the mind of this court have been laid down
while granting final relief to petitioner. In the case in hand, petitioner had served notice after eleven
years from date of termination having established that respondent had violated Section 25-G of the
Act by not following rightful procedure of retrenchment based on principle of ‘Last come First go’
while retrenching petitioner. Not only this, the seniority list Ex. P1 relied upon by petitioner in
unambiguous terms established that junior workmen to petitioner who had been retrenched have
been reinstated in pursuance to order of Hon’ble High Court of H.P. which would not in any
manner eclipse claim of petitioner from getting relief of reinstatement and other consequential
benefit. Although RW1 has denied that petitioner had ever approached her for reengagement and
that similar plea has been maintained in reply but in cross- examination RW1 has shown ignorance
if petitioner had requested her orally or in writing for reengagement besides specifically admitted
that those co-workmen in whose favour award passed have been engaged. Thus, when RW1 has
given evasive reply to question on request of petitioner for re-engagement, it is to be read in favour
of the petitioner by holding that petitioner had approached respondent for re-engagement as RW1
being contesting respondent was required to know if petitioner had requested for re-engagement
verbally or by in writing and if he was sure that petitioner had not requested him for re-engagement
as claimed by petitioner, he ought to have refused the same. As such, petitioner is held to be
constantly in touch her with respondent for reinstatement which had not been done by the
respondent despite raised industrial dispute by petitioner.

17. Ld. Counsel for petitioner has contended with vehemence and placed reliance upon
judgment reported in 2007 LHLJ 903 Hon’ble High Court of H.P. (Bhatag Ram’s case) in
which it has been held that delay in raising dispute may be considered by court at the time of
granting final relief however in various other judgments even longer delay has been condoned. In
Divisional Manager, HPFC & another Vs. Garibu Ram, Latest HLJ 2007 (H.P.) 1160, delay of
more than 10 years was condoned besides Hon’ble High Court has held that principle of Limitation
Act is not applicable to the industrial dispute. Similar view was taken by Hon’ble Apex Court in
Ajayab Singh Vs. Sirhind Co-operative Marketing-cum-Processing Society Limited and
Another, (1999) 6 SCC 82 in which it has been held that the principle of Limitation Act, 1963 did
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not apply to the proceeding under the Industrial Disputes Act. It was observed that the relief under
Industrial Disputes Act cannot be denied merely on the ground of delay. It has been contended that
delay if any raised by employer is required to be proved as a matter of fact then no reference made
by appropriate government can be questioned on the ground of delay alone. In the case in hand,
respondent department has failed to prove on record any material by which it could be stated that
there was inordinate delay which has remained unexplained due to which any prejudice had been
caused to the respondent rather petitioner in his evidence has highlighted and proved material facts
establishing that on account of repeated assurances of respondent department as well as
government as stated in foregoing paragraphs, industrial dispute was not raised by petitioner
immediately or earlier and finally raised when despite repeated assurances to absorb the petitioner
in govt. department, she was not reengaged by respondent. Thus, the petition filed by petitioner
cannot be stated to be bad on the ground of delay and laches. Even if in this case petitioner had
raised demand notice after eleven years, yet there is plausible explanation from side of petitioner.
Not only that even on the basis of equity being amongst the similarly situated retrenched workmen
who had been reinstated as stated above, petitioner too, would be entitled to be given relief of
reinstatement instead of compensation and for said reason also judgment of Hon’ble Apex Court
2013 (supra) would not apply as in the case before Hon’ble Apex Court had different facts and
circumstances as in the present case. In view of foregoing discussions, this court is left with no
option but to hold that petitioner had been illegally retrenched by respondent and was not
reengaged despite 43 co-workers who were similarly situated had been ordered to be reengaged
vide Award dated 30.3.2009. At the cost of reiteration, it is held that due to delay the claim of
petitioner cannot be declined which would be an important circumstance while giving final relief
and for the reasons stated in foregoing paragraphs compensation would not be appropriate relief
rather petitioner is held entitled for relief of reengagement in service with other consequential
benefits.

18. In so far as claim of petitioner qua back wages is concerned, suffice would be to state
here that PW1 in her cross-examination has admitted that she had cultivable land from which she
had income and thus she could not be stated have remained without any income ever since her
termination. Ld. Dy. D.A. representing respondent/State has contended with vehemence that full
back wages should not be granted mechanically. In this regard judgment of Hon’ble Apex Court
reported in 2014 (140) FLR 901 (SC) titled as Bharat Sanchar Nigam Ltd. Vs. Bhurumal is
quite relevant which provides factors to considered while granting full wages which could not be
granted automatically. As such, when petitioner herself admitted that she had source of income and
in view of judgments referred to above in (2014), the petitioner could not be granted back wages
automatically moreso when petitioner has admitted that she had source of income from agricultural
land although petitioner is held entitled for relief of reinstatement seniority and continuity in
service. Keeping in view peculiar facts and circumstances of case as has come in the evidence,
petitioner is held entitled for reinstatement, continuity in service and seniority with all
consequential benefits except of back wages. In view of foregoing discussions, issue No. 2 is
answered in affirmative whereas issue No. 1 and 3 are decided as discussed above. All the above-
stated issues are decided accordingly.

Issue No. 4 :

19. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

Relief :
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20. As sequel to my findings on foregoing issues, the reference/claim petition is allowed
partly. Accordingly, the respondent is hereby directed to re-engage the petitioner forthwith who
shall be entitled to seniority and continuity in service from the date of her illegal termination except
back wages. However, petitioner shall be considered for regularization by respondent at the time
when her juniors have been regularized as per policy governing daily wagers as framed by State
Govt. and operative from time to time. In the peculiar circumstances of the case, the parties are left
to bear their own costs.

21. The reference is answered in the aforesaid terms.

22. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

23. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 27th day of June, 2018.

K. K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

(Camp at Mandi).

IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA H.P.
Ref. No. : 206/2015
Date of Institution : 15-05-2015
Date of Decision : 29-6-2018

Shri Ravi Kumar s/o Shri Gulab Singh, r/o Village and Post Office Dhalara, Tehsil
Sarkaghat, District Mandi, H.P. ..Petitioner.

Versus

The Executive Engineer, HPPWD, Division Dharampur, District Mandi, H.P.
..Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the Petitioner : Sh. N.L. Kaundal, AR
: Sh. Vijay Kaundal, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

Whether the industrial dispute raised by the worker Shri Ravi Kumar s/o Shri Gulab Singh,
r/o Village and Post Office Dhalara, Tehsil Sarkaghat, District Mandi, H.P. before the
Executive Engineer, H.P.P.W.D. Division, Dharampur, District Mandi, H.P. vide demand
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notice dated 27.01.2010 regarding his alleged illegal termination of service w.e.f.
01.02.2004 suffers from delay and laches? If not, Whether termination of the services of
Shri Ravi Kumar s/o Shri Gulab Singh, r/o Village and Post of Dhalara, Tehsil Sarkaghat,
District Mandi, H.P. by the Executive Engineer, H.P.P.W.D. Division, Dharampur,
District Mandi, H.P. w.e.f. 01.02.2004 without complying the provisions of the Industrial
Disputes Act, 1947, is legal and justified? If not, what amount of back wages, seniority, past
service benefits and compensation the above aggrieved workman is entitled to from the
above employer?”

2. After the receipt of the abovestated reference, a corrigendum dated 31st March, 2017
was received from the appropriate government which reads as under:

“Whereas, an alleged industrial dispute exists between the Shri Ravi Kumar s/o Shri Gulab
Singh, r/o V.P.O. Dhalara, Tehsil Sarkaghat, District Mandi, H.P. and the Executive
Engineer, H.P.P.W.D. Division Dharampur, District Mandi, H.P. whereas, a reference has
been made to the Ld. Labour Court Dharamshala, District Kangra, H.P. vide notification of
even No. dated 29.04.2015 for its legal adjudication. However, inadvertently the correct
facts could not be mentioned in the date of termination of the said notification. Therefore,
the same may be read as “09-02-2004” instead of “01-02-2004".

3. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

4. Brief facts as set up in the claim petition reveal that petitioner was engaged by
respondent on daily wage basis on muster roll as beldar in the year 2001 who continuously worked
upto January, 2004 and had completed 240 days in each calendar year and thus was covered under
definition of ‘continuous service’ envisaged under Section 25-B of the Industrial Disputes Act,
1947 (hereinafter referred to as the ‘Act’ for brevity). Averments made in the claim petition
revealed that petitioner had been retrenched by respondent in the month of February, 2004 without
issuing any notice or paying retrenchment compensation under Section 25-F of the Act. It is
specifically alleged that at the time of retrenchment of petitioner principle of ‘Last come First go’
was not followed by respondent as Subhash Chand, Shasi Kant, Bidhi Chand, Dharampal, Inder
Singh, Ajay Kumar and Roshani Devi were junior to petitioner who were retained and
consequently regularized. It further remains case of the petitioner that 1697 workers had been
retrenched illegally by the respondent in June/July, 2004 but petitioner had not been called for re-
employment in writing to join duty when he approached respondent in the month December, 2004
to provide work considering seniority but respondent had ignored request informing that surplus
workmen of Dharampur Division have been retrenched and process for retrenchment was still
continuing at that time and as such department cannot re-engage petitioner. It is alleged that in the
month February, 2004 persons namely Balak Ram, Rakesh Kumar, Desh Raj, Abdul Razzak,
Mansa Ram, Inder Pal, had been appointed who had been re-engaged in month of June/July, 2004.
It is alleged that on 8.7.2005, 1087 workmen who were daily wagers and in the year 2007 and 2008
about 500 workmen were reinstated by this court and retrenchment order dated 8.7.2005 passed by
respondent had been quashed and set aside with direction to respondent to reinstate the above
named persons with 50% back wages and consequential benefits. It is alleged that Vijay Kumar,
Megh Singh, Sanjay Kumar, Raj Kumar, Roop Lal, Saroj Kumar and Malkeet Khan have been
reinstated on the basis of award passed by this court who worked with different Sub Division under
the respondent. It is alleged that one Mamta Devi r/o Village Gehra, P.O. Saklana, Tehsil
Sarkaghat, District Mandi, H.P. was appointed by respondent in the year 2000 who had been
retrenched in the year 2005 and was again re-engaged by respondent in the year 2007 on
compassionate without affording opportunity to the petitioner for re-employment besides stated
Mamta Devi was still working with respondent. It is alleged that aggrieved with the action of
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respondent, petitioner had raised industrial dispute vide which demand notice dated 27.2010 copy
of which had been forwarded to Labour Officer, Mandi who tried conciliation but failed and had
submitted failure report under Section 12(4) of the Act in pursuance to which Labour
Commissioner declined to make reference. It is alleged that when Labour Commissioner did not
make reference to this court due to which petitioner had filed CWP No. 6764/2014 which was
decided on 3.3.2015 vide which Labour Commissioner was directed to refer dispute to this court for
adjudication. Accordingly, verbal order of respondent in retrenching service of petitioner in
February, 2004 is stated to be illegal and unjustified in violation of mandatory provisions of the
Act which has been prayed to be set aside. It is alleged that petitioner was still unemployed as such
he would be entitled for full back wages from February, 2004. Accordingly, petitioner prays for
relief of reinstatement, seniority and continuity in service with full back wages.

5. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, delay and laches. On merits admitted to the extent that petitioner was
engaged in August, 2000 who worked upto February, 2004 after adopting requisite codal
formalities. It is alleged that after retrenchment as stated above, several workmen made dharna and
strike who were considered for re-engagement by respondent and that petitioner had not joined his
duty including other workmen who were retrenched in February, 2004. It is alleged that some
junior daily wages workers were transferred to Dharampur Division but their seniority list was not
received due to which they were retained however after receiving the seniority list, retrenchment
notice to above junior had been served who were surplus and no more required by respondent.
Further denied that principle of ‘Last come First go” was not followed while retrenching workmen
including petitioner. Admitted that respondent had retrenched 1087 workmen during the year 2015
who had challenged their retrenchment before this court and award was passed in their favour but
petitioner had not filed any case. In so far as engagement of Mamta Devi is concerned, it is alleged
that she was widow whose husband had died and thus her engagement was on compassionate and
her engagement on compassionate ground has been done after approval of the government. It is
admitted that petitioner was retrenched in the month of February, 2004 but all the retrenched
workmen were reengaged in phased manner but petitioner did not join his duty and as such he is
not entitled for any relief. Accordingly, petition was sought to be dismissed.

6. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

7. To prove his case, petitioner had examined himself as PW1 tendered/proved her
affidavit Ex. PW1/A under Order 18 Rule 4 CPC, copy of mandays chart of Shashi Kant Ex.
PW1/B, copy of demand RTI information dated 13.11.2013 Ex. PW1/C, copy of reply to the
demand notice Ex. PW1/D, copy of letter dated 10.1.2014 Ex. PW1/E and closed evidence. On the
other hand, repudiating the evidence led by the petitioner, respondent examined RW1 Shri Parmod
Kashyap, Executive Engineer, HPPWD Division Dharampur, tendered/proved his affidavit Ex.
RW1/A, copy of mandays chart Ex. RW1/B and closed evidence.

8. I have heard the 1d. Counsel representing parties gone through evidence on record of
this case carefully relevant for dispose of present claim petition.

9. From the contentions raised, following issues were framed on 6.12.2017 for
determination:

1. Whether industrial dispute raised by petitioner vide demand notice dated 27.1.2010
qua his termination of service w.e.f. 9.2.2004 by respondent suffers from vice of delay
and laches as alleged? If so, its effect? ...OPP.

2. Whether termination of services of the petitioner by the respondent w.e.f. 9.2.2004
is/was illegal and unjustified as alleged? ...OPP.
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3. Ifissue No.2 is proved in affirmative, to what service benefits the petitioner is

entitled to? ...OPP.
4. Whether the claim petition is not maintainable in the present form? ...OPR.
Relief.

10. For the reasons detailed hereunder, my findings on the above issues are as follows:—

Issue No. 1 : Discussed

Issue No. 2 : Yes

Issue No. 3 Discussed

Issue No. 4 : No

Relief': Claim petition is partly allowed per operative part of the Award.
REASONS FOR FINDINGS

Issues No. 1 to 3 :

11. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

12. Stepping into witness box as PWI1 petitioner has sworn in affidavit Ex. PW1/A
reiterating his stand as maintained in the claim petition. Ex. RW1/B is the mandays chart of
petitioner showing him to have worked for 153 days in the year 2000, 184 days in 2001, 365 days
in 2002, 268 days in 2003 and 30 days in 2004. Be it stated that while preparing mandays chart
aforestated respondent has not specifically shown different number of days when the petitioner had
worked in a particular year or in a month and in such like situation inference has to be drawn in
favour of petitioner holding that prior to his termination in 2004, petitioner had rendered service of
240 days or more. RW1 Shri Pramod Kashyap, Executive Engineer, HPPWD Dharampur in cross-
examination has admitted that petitioner had worked from 2000 to February, 2004 but petitioner
himself has not disclose specific date when he was engaged the only inference to be drawn is that
petitioner had joined in August, 2000 as has been admitted by respondent in its reply to claim
petition. Cross-examination of respondent RW1 further revealed that petitioner along-with other
workmen had been retrenched after being paid compensation. He has further admitted that in 2004,
there was an agreement between union according to which retrenched workmen were ordered to be
reengaged. He has admitted that according to record available in his office no notice was given to
petitioner to join service. Significantly, he has also admitted that according to record of respondent,
petitioner had not been given any compensation although admitted that petitioner had given
demand notice which was replied vide reply Ex. PW1/D. On the other hand, PW1 has deposed
contrary to version of the respondent RW1 as petitioner specifically admitted that respondent had
paid retrenchment compensation as well as notice in January, 2004. As such, when petitioner
himself had admitted to have received notice from respondent as well as compensation from
respondent, it could not be stated that respondent had violated Section 25-F of the Act.

13. In so far as violation of Section 25-G of the Act is concerned, reliance has placed on
cross-examination of RWI1 Shri Pramod Kashyap, Executive Engineer, HPPWD Division
Dharampur who is in unequivocal terms admitted on oath that all the workmen mentioned in para
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No.3 of the claim petition were junior to petitioner who had been regularized. Be it stated that
petitioner has relied upon Ex. PW1/C the list of daily waged beldars transferred from Dharampur to
other Division as per court order were factually senior to petitioner as they were shown to have
been engaged prior to 2000 whereas the workmen at serial No. 1 to 11 between 1998 and 1999 and
thus it could not be stated that juniors were retained or regularized in service. At the same time,
respondent too has not produced any seniority list by which determined the workmen who junior to
petitioner when his service had been terminated by respondent rather evidence on record shows
that there were large scale retrenchment carried out by HPPWD Division Dharampur but the plea
of doctrine of ‘Last come First go’ could be established only with the help of seniority list but the
respondent had not circulated the same or brought in evidence while being examined before this
court. In view of ratio of judgment of Hon’ble Apex Court reported in AIR 2015 SC 1373 titled as
Mackinon Machenize & Company Ltd. Vs. Mackinon Employees Union which mandatorily
requires the employer to circulate seniority list as prepared failing which the same shall be violation
of Section 25-G of the Act. As such, non-production of seniority list by respondent and at the same
time admitting that workers mentioned in para No.(3) of claim petition were junior to petitioner had
been regularized in service clearly established that respondent had violated provisions of Section
25-H of the Act. Moreover, to prove Section 25-H of the Act, it is not necessary that petitioner
should have worked for 240 days as has been held in Central Bank of India Vs. S. Satyam, 1996
(5) SCC 419. In so far as claim of petitioner qua back wages is concerned, petitioner has alleged
that he has remained unemployed ever since his service had been terminated in the year 2004 by
respondent but cross-examination of PW1 reveals that he had cultivable land by which petitioner
had source of income. Ld. Dy. D.A. for the respondent has contended that full back wages cannot
be granted by court in automatic manner rather in view of judgment of Hon’ble Apex Court
reported in 2014 (140) FLR 901 (SC) titled as Bharat Sanchar Nigam Ltd. Vs. Bhurumal,
several factors are to be considered by court while granting relief of back wages. Since PW1
himself has admitted in cross-examination that he had cultivable land, it could not be inferred that
petitioner had no income from any source. Accordingly, petitioner is held not entitled for back
wages although respondent is held to have violated provisions of Section 25-H of the Act and thus
petitioner would be entitled for relief of reinstatement seniority and continuity in service.

14. Ld. Dy. D.A. representing respondent department has contended with vehemence that
claim petition is bad in the eyes of law on account of delay and laches. It has been pointed that
retrenchment of petitioner in this case took place on 2004 and the industrial dispute was raised after
several years of retrenchment. Repudiating the argument by Id. Dy. D.A., Id. Counsel/AR for the
petitioner has placed reliance upon judgment reported in 2007 LHLJ 903 Hon’ble High Court of
H.P. (Bhatag Ram’s case) in which it has been held that delay in raising dispute may be
considered by court at the time of granting final relief however in various other judgments even
longer delay has been condoned. In Divisional Manager, HPFC & another, Vs. Garibu Ram,
Latest HLJ 2007 (H.P.) 1160, delay of more than 10 years was condoned besides Hon’ble High
Court has held that principle of Limitation Act is not applicable to the industrial dispute. Similar
view was taken by Hon’ble Apex Court in Ajayab Singh Vs. Sirhind Co-operative Marketing-
cum-Processing Society Limited and Another (1999) 6 SCC 82 in which it has been held that the
principle of Limitation Act, 1963 did not apply to the proceeding under the Industrial Disputes Act.
It was observed that the relief under Industrial Disputes Act cannot be denied merely on the ground
of delay. It has been contended that delay if any raised by employer is required to be proved as a
matter of fact and that no reference made by appropriate government can be questioned on the
ground of delay alone. In the case in hand, respondent department has failed to prove on record any
material by which it could be stated that there was inordinate delay which has remained
unexplained due to which any prejudice had been caused to the respondent rather petitioner in his
evidence has highlighted and proved material facts establishing that on account of repeated
assurances of respondent department as well as government as stated in foregoing paragraphs,
industrial dispute was not raised by petitioner immediately or earlier on retrenchment and finally
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raised when despite repeated assurances to absorb the petitioner in govt. department, he was not
offered any appointment or absorbed by the government or the respondent. Thus, the petition filed
by petitioner cannot be stated to be bad on the ground of delay and laches. Issues No. 1 to 3 in
question thus is accordingly answered in negative against respondent and in favour of petitioner.
All these issues are answered accordingly.

Issue No. 4 :

15. On the plea of non-maintainability of the claim petition under Section 10 of the
Industrial Disputes Act, 1d. Dy. D.A. representing respondent department has failed to allege in
reply in what manner petition is not maintainable. Thus, vague plea merits rejection outright.
Otherwise also, from pleadings and evidence on record, no inference of claim petition being not
maintainable could be raised against claimant/petitioner. This issue is decided in favour of
petitioner and against the respondent.

Relief :

16. As sequel to my findings on foregoing issues, the reference/claim petition is allowed
partly. Accordingly, the respondent is hereby directed to re-engage the petitioner forthwith who
shall be entitled to seniority and continuity in service from the date of his illegal termination except
back wages. In the peculiar circumstances of the case, the parties are left to bear their own costs.

17. The reference is answered in the aforesaid terms.

18. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

19. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 29th day of June, 2018.

K. K. SHARMA,

Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.

(Camp at Mandi).

IN THE COURT OF SHRI K. K. SHARMA, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA H.P.
Ref. No.: 692/2016
Date of Institution : 03-10-2016
Date of Decision  : 29-06-2018

Shri Sarvjeet Singh s/o Shri Birbal r/o Village Bhatehar, P.O. Passu, Tehsil Dharamshala,
District Kangra, H.P. ....Petitioner.

Versus

The Divisional Forest Officer, Dharamshala Forest Division, Dharamshala, District Kangra,
H.P. ...Respondent.
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Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. Sushil Jamwal, Adv.
For the Respondent(s) : Sh. Sanjeev Singh Rana, Dy. D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether alleged termination of services of Shri Sarvjeet Singh s/o Shri Birbal r/o Village
Bhatehar P.O. Passu, Tehsil Dharamshala, District Kangra, H.P. during 02/2009 by the
Divisional Forest Officer, Dharamshala Forest Division Dharamshala, District Kangra, H.P.
who had worked on daily wages basis and has raised his industrial dispute nearly after about
5 years vide demand notice dated 17-01-2014, without complying the provisions of the
Industrial Disputes Act, 1947 is legal and justified? If not, keeping in view of delay of about
5 years in raising the industrial dispute, what amount of back wages, seniority, past service
benefits and compensation the above ex-worker is entitled to from the above employer/
management?”’

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Brief facts as set up in the claim petition reveal that petitioner had been engaged as
daily waged beldar by the respondent in the year 1998 who continued to work till March, 2009 with
intermittent breaks. It is alleged that respondent/department had illegally terminated service of
petitioner several time by passing oral order and during the entire period, breaks had been given
with the object so that petitioner did not complete 240 days. It is alleged that petitioner finally
terminated service of petitioner in the month of March, 2009 without assigning any reason or
notice. Not only this, even juniors were retained in service whereas petitioner had been terminated
in violation of principle of ‘Last come First go’ envisaged under Section 25-G of the Industrial
Disputes Act, 1947 (hereinafter called the ‘Act’ for brevity). The grievance of petitioner remains
that despite having rendered service for more than 240 days in each year he had not been issued any
notice gua termination and wages in lieu thereof in violation of provisions of Section 25-F of the
Act. It is also alleged that respondent had not obtained approval of govt. prior termination of
service of petitioner besides divisional level seniority list of daily waged workmen working under
respondent/department had not been circulated. It is claimed that petitioner had been rendering
service to respondent with full devotion to the respondent who without any rhyme or reason
terminated his service. It is also claimed that petitioner had completed eight years of continuous
service which petitioner entitles for regularization w.e.f. 30.9.2006 as per the policy of the
government. Accordingly, alleging violation of Section 25-F, 25-G and 25-H of the Act, petitioner
seeks his reinstatement in service with seniority, continuity in service and all consequential benefits
from date of his illegal termination from service besides that he has prayed for setting aside verbal
order dated March, 2009 vide which petitioner was retrenched and has also prayed for
regularization having completed eight years of service in view of regularization policy in CWP
n0.2735/2008 titled as Rakesh Kumar vs. State of H.P. & Ors.

4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, petition being bad on account of delay and laches. On merits admitted
to the extent that petitioner was engaged on muster roll basis as daily waged worker however
denied that petitioner had worked continuously till March, 2009 rather petitioner had worked
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intermittently w.e.f. September, 1998 to February, 2009 and had left the work at his own sweet will
who never returned for job. It has been emphatically denied that respondent had illegally
terminated service of petitioner and given intermittent breaks as claimed so that petitioner did not
complete 240 days as envisaged under Section 25-B of the Act. It is also contended that since at no
point of time petitioner had not completed 240 in any calendar year there was no necessity to issue
notice or pay wages in lieu thereof and thus provisions of Section 25-F of the Act was not violated.
It has been denied that junior had been engaged or retained by respondent and thus there was no
violation of principle of ‘Last come First go’ which attracted Section 25-G of the Act. It is
contended that all those workmen who had been engaged were entitled in pursuance to order of this
court or on compassionate ground or those who converted from part-time to daily wager. As such,
no junior to the petitioner had been appointed or retained by the respondent. Accordingly, petition
was sought to be dismissed.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. In order to prove his case, petitioner had examined himself as PW1, tendered/proved
his affidavit under Order 18 Rule 4 CPC Ex. PW1/A, copy of letter dated 11.7.1995 Ex. PW1/B,
copy of attendance of petitioner Mark X, copy of receipts Ex. PW1/C, copy of notice Ex. PW1/D
and closed evidence. On the other hand, repudiating the evidence led by the petitioner, respondent
examined RW1 Shri Pradeep Bhardwaj, Divisional Forest Officer, Dharamshala, District Kangra,
H.P. as RW1 tendered/proved his affidavit Ex. RW1/A, copy of mandays chart Ex. RW1/B, copy
of seniority list Ex. RW1/C, copy of letter dated 21.5.2004 Ex. RW1/D, copy of letter dated
24.5.2004 Ex. RW1/E, copy of letter dated 16.7.2008 Ex. RW1/F and closed evidence.

7. 1 have heard the 1d. Counsel of petitioner and 1d. Dy. D.A. representing respondent,
gone through records of the case carefully relevant for disposed of this case.

8. From the contentions raised, following issues were framed on 11.10.2017 for
determination which are as under:

1. Whether termination of the services of petitioner by the respondent during February,
2009 is/was improper and unjustified as alleged? ...OPP.

2. Ifissue no.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ...OPP.

3. Whether the claim petition is not maintainable in the present form as alleged? ...OPR.
4. Whether the claim petition is bad on ground of delay and laches as alleged? ...OPR.
Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:

Issue No. 1 : No
Issue No. 2 : No
Issue No. 3 : No
Issue No. 4 : No

Relief : Claim petition is dismissed per operative part of Award.
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REASONS FOR FINDINGS

Issues No. 1 and 2 :

10. Both these issues have been taken up together for discussion being interconnected
which can be disposed of simultaneously without repetition of evidence.

11. To prove violation of Section 25-F of the Act, petitioner has stepped into witness box
as PW1 sworn in affidavit Ex. PW1/A reiterating his stand as maintained in the claim petition qua
having worked for 240 days in each calendar year. In cross-examination he has denied that he had
not worked for 240 days or more in preceding 12 months from date of termination. He has also
denied that he of his own came for work and left the work assigned by respondent who did not give
any artificial breaks. Be it stated that petitioner had specifically admitted in his cross-examination
that respondent had not appointed any junior to him which prima facie establish that there was no
violation of Section 25-H of the Act. On the other hand, RW1 Shri Pradeep Bhardwaj, DFO
Dharamshala the respondent has testified on oath has stated that petitioner had not been given
intermittent breaks deliberately by respondent and thus petitioner had not completed 240 days. To
substantiate his claim, respondent had placed reliance upon Ex. RW1/B which shows year-wise
attendance of petitioner from 1998 till 2009. This document showed working days of petitioner and
it can be safely inferred that in year 2008 petitioner had factually worked merely for 61 days and in
the year 2009 petitioner had worked for 63 days in all which goes to show that petitioner had not
completed 240 days even in preceding 12 months from date of retrenchment. As such, from oral
evidence as well as documentary evidence on record, it cannot be inferred that petitioner had
worked for 240 days attracting provisions of Section 25-F of the Act requiring issuance of one
month’s notice or wages in lieu thereof. In so far as allegation of petitioner having given
intermittent breaks by respondent is concerned, reliance has been placed upon seniority list Ex.
RW1/C which showed that all the workmen/daily wager as stood on 31.12.2016 in respect of
Dharamshala Forest Division were either appointed on compassionate ground or on the basis of
order of the court or from handicapped quota as reflected in seniority list. Reliance has also been
placed upon Ex. RW1/D dated 3rd June, 2004 which shows that government had approved
engaging legal heirs of deceased daily wagers on the basis of compassionate ground. Similarly, Ex.
RWI1/E reveals notification qua filling posts of reserved for visually handicapped person under 1%
reservation as provided under Persons with Disabilities Act, 1995. Ex. RW1/F further strengthens
the plea of respondent in as much as it provides policy to regulate the service of part-time
workmen. Thus, all these documents coupled with seniority list Ex. RW1/C relied upon by
respondent clearly establishes that no daily wagers as reflected in seniority list which stood 31st
December, 2016 had been appointed from general/open quota. As such, from the documentary as
well as oral evidence on record, it can be safely concluded that no one junior to petitioner had been
retained or petitioner was given intermittent break deliberately by respondent and as such plea of
intermittent breaks given by respondent which allegedly violated provisions of Section 25-B is not
at all proved by petitioner.

12. In so far as plea of abandonment raised by respondent is concerned, the same merits
rejection in view of the fact that respondent had failed to produce any record by which it could be
established that whenever petitioner absented from his duty as also reflected in mandays chart Ex.
RW1/B any notice or letter was ever issued. On this point respondent as RW1 has specifically
admitted that whenever petitioner abandoned the job, no notice had been issued. RW1 specifically
admitted that no departmental inquiry was initiated against petitioner even after 2009. No reason
whatsoever has been assigned for such inaction or omission on the part of respondent in not
initiating any departmental proceedings or making correspondence calling upon the petitioner to
join service. This prima facie belies the stand taken by the respondent as abandonment has to be
proved like any other fact in issue. Ld. Dy. D.A. for the State has contended that even if the
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respondent has not been able to prove abandonment of job by respondent as required under law yet
petitioner was not absolved from his accountability to prove to have worked for a minimum period
of 240 days in preceding 12 months from date or month of termination. In view of the foregoing, it
is held that respondent has not violated Section 25-F of the Act who was not required to issue any
notice or pay compensation as contended by petitioner.

13. In view of specific admission of petitioner as PW1 qua non-engagement of any junior
to petitioner ever since termination and that respondent had engaged or retained only those persons
in service as per policy of the government. Thus, petitioner has neither proved intermittent breaks
nor respondent having violated the procedure of retrenchment as envisaged under Section 25-G of
the Act. In view of foregoing discussions inference of respondent having violated Section 25-H of
the Act also cannot be drawn more specifically from in cross-examination of petitioner as PW1
when all the persons reflected in seniority list had been proved to be junior to petitioner as required
under law as the workmen who were mentioned in the seniority list were factually engaged as per
specific policy of the government and there was no necessity for issuance of any notice to petitioner
for engagement after his retrenchment. Ld. counsel for petitioner has placed reliance upon
judgment of Central Bank of India Vs. S. Satyam, 1996 (5) SCC 419 in which Hon’ble Apex
Court has held that for the applicability of Section 25-G and 25-H of the Act, it is not necessary that
petitioner should not have worked 240 days does help petitioner. In view of foregoing discussions,
issues No. 1 and 2 are answered in negative in favour respondent and against petitioner.

Issue No. 3 :

14. On the plea non-maintainability of the claim petition under Section 10 of the Industrial
Disputes Act, 1d. Dy. D.A. representing respondent department has contended that present claim
petition is not maintainable as the petitioner had abandoned the job of his own and did not join his
duty despite issuance of muster roll for the relevant period. From the pleadings of the parties and
evidence on record as discussed in foregoing paras, no inference of claim petition being not
maintainable could be raised instead the same is held to be maintainable. As such, the issue in hand
is decided in favour of the petitioner and against the respondent.

Issue No. 4 :

15. Ld. Dy. D.A. representing respondent/department has contended with vehemence that
claim petition is bad in the eyes of law on account of delay and laches. The respondent in cross-
examination has admitted that petitioner did not give any representation from the date of his
termination i.e. 2009 till the year 2014 but this admission ipso facto would not eclipse claim of
petitioner as he had issued demand notice in 2014 whereas he had been retrenched on 2009. As
such, respondent could not be stated to have delayed in raising dispute as he has allegated person
and who would not the implication but at the same time law remained on the point of limitation
which does not debarred petitioner from seeking of reinstatement or rather this factor to be
considered by this court while in view of the directions of the Hon’ble Apex Court in 2013. As
such, when delay itself could not be a ground for declining the relief, this court of the view that
claim petition is not bad on the ground of delay and laches. Accordingly, this issue is answered in
favour of petitioner and against the respondent.

Relief :

16. As a sequel to my findings on foregoing Issues No.l and 2, the instant claim petition
fails and the same is hereby dismissed, leaving the parties to bear their own costs.

17. The reference is answered in the aforesaid terms.
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18. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

19. File, after due completion be consigned to the Record Room.
Announced in the open Court today this 29th day of June, 2018.

K. K. SHARMA,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI K.K. SHARMA,PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA H.P.

Ref. No.: 259/2014
Date of Institution : 14-8-2014
Date of Decision: 30-06-2018

Shri Parminder Kumar s/o Shri Sagli Ram, r/o Village Lower Dehlan, Tehsil & District
Una, H.P. ....Petitioner.

Versus

The Employer/Factory Manager, M/s Nestle India Limited, VPO Nangal Kalan, Industrial
Area Tahliwal, District Una, H.P. ....Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner : Sh. R.K. Singh Parmar, AR
For the Respondent : Sh. Rajeev Kumar Sharma, Adv.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether termination of the services of Shri Parminder Kumar, s/o Shri Sagli Ram, r/o
Village Lower Dehlan, Tehsil & District Una, H.P. w.ef 11-02-2013 by and the
Employer/Factory Manager, M/s Nestle India Limited, V.P.O. Nangal Kalan, Industrial
Area Tahliwal, District Una, H.P. on account of resignation dated 11-02-2013, is legal and
justified? If not, what amount of back wages, seniority, past service benefits and
compensation the above worker is entitled to from the above employer?”

2. On receipt of reference from appropriate government, notices were issued to the parties
in pursuance to which claimant/petitioner has filed statement of claim.

3. Averments made in the claim petition reveal that petitioner above named had joined
respondent as Engineering Technician on 4.4.2012 where he continued to work till 11.2.2013. It
further transpires from the claim petition that petitioner was on probation whose services were
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allegedly terminated after completion of probation period. The allegation as contained in the claim
petition also revealed that work and conduct of the petitioner was satisfactory and there was no
complaint against his work and conduct while working with respondent. It is claimed that on
11.2.2013 respondent had forcibly obtained resignation from petitioner against his wishes as
service of petitioner could not have been terminated without procedure envisaged under provisions
of the Industrial Disputes Act, 1947 (hereinafter called the ‘Act’ for brevity) and that service of
petitioner was governed under Standing Orders Act, 1947 according to which he had become
permanent employee of establishment of respondent. It is also claimed that termination by taking
resignation forcibly is an unfair labour practice as resignation had been taken by respondent from
him forcibly and against his post a new employee has been appointed by respondent whose name
was not mentioned as was intended to be disclosed at the time of evidence. Accordingly, alleging
termination to be on hire and fire basis besides being unfair labour practice petitioner has prayed
for setting aside termination w.e.f- 11.2.2013 and he may be deemed to be in service besides prayed
for reinstatement in service with full back wages as petitioner had not remained gainfully
employed.

4. The respondent contested the claim petition, filed reply inter-alia taken preliminary
objections of maintainability, petitioner having not come to the court with clean hands and that
reference in question has been received from appropriate govt. is infact has not been issued by
competent authority. On merits admitted that petitioner was engaged as Engineering Technician on
probation from 4.4.2012 which was extended due to non- performance besides denied that work
and conduct of the petitioner was satisfactory. Asserted that petitioner had tendered his resignation
on 11th February, 2013 of his own will without any pressure from any side which had been
accepted by the respondent and thereafter full and final dues of petitioner had been released by him.
It is alleged that petitioner had received full and final settlement in March, 2013 besides had also
received bonus on 14th March, 2013 vide demand draft No. 293944 dated 15.5.2013. It is alleged
that petitioner submitted forms of withdrawal of Employees Provident Fund with requesting to
respondent to put the seal and signature over it and copies of these forms also attached with the
reply of respondent. It has been specifically asserted that resignation in question is in handwriting
of the petitioner besides denied that any pressure was built upon petitioner by the respondent to
resign and that present claim petition was afterthought however asserted that petitioner was
gainfully employed. It is further alleged that respondent had about 314 workers in the unit and there
was no reason for the respondent to have built any pressure to petitioner alone to resign from
service. It is also stated that in pursuance to demand notice from petitioner, respondent had filed
reply before the Conciliation Officer, Una along-with documents. Further denied that respondent
had not come to the court with clean hands and further asserted that service of petitioner had been
terminated rather petitioner of his own voluntarily tendered resignation besides denied that any new
incumbent has been appointed in place of petitioner. Accordingly, petition was sought to be
dismissed.

5. The petitioner filed rejoinder, reiterated his stand as maintained in the claim petition.

6. In order to prove his case, petitioner had examined himself as PW1, tendered/proved
his affidavit under Order 18 Rule 4 CPC Ex. PW1/A and closed evidence. On the other hand,
repudiating the evidence led by the petitioner, respondent examined RW1 Shri Sachin Thakur, Dy.
Manager (Liaison and IR) M/s Coslight India Telecom (P) Ltd. Dhamandri, Una. RW2
Shri Yadvender Vasudev, Manager (HR) of respondent company as RW1, tendered/proved Ex. R1
original resignation letter dated 11.2.2013, Ex. R2 details of full and final settlement receipt of
Rs.12,535/-, statutory bonus receipt Ex. R3 from 4th April, 2012 to 11th February, 2013, Ex. R4
cheque gua withdrawal of bonus dated 15.5.2013, Ex. R5-1 to Ex. R-5-5 various documents filed
by petitioner so as to obtain seal and signature for withdrawal of EPF deposited in account, Ex.
RW 1/B authority letter, copy of letter dated 17.4.2014 Ex. RW1/C and closed evidence.
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7. I have heard the ld. counsel of petitioner and 1d. Counsel for respondent, gone through
records of the case carefully relevant for disposed of this case.

8. From the contentions raised, following issues were framed on 03.9.2015 for
determination which are as under:

1. Whether termination of the services of the petitioner by the respondent w.e.f- 11.2.2013
is/was improper and unjustified as alleged? ...OPP.

2. Ifissue No.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ...OPP.

3. Whether the claim petition is not maintainable in the present form as alleged? ...OPR.
4.  Whether the petitioner has not come to the court with clean hands as alleged? ...OPR.
Relief.

9. For the reasons detailed here under, my findings on the above issues are as follows:—

Issue No. 1: No

Issue No. 2 : No

Issue No. 3 : Yes

Issue No. 4 : No

Relief : Claim petition is dismissed per operative part of Award.
REASONS FOR FINDINGS

Issues No.1, 2 and 4 :

10. All these issues have been taken up together for discussion being interconnected which
can be disposed of simultaneously without repetition of evidence.

11. Stepping into witness box as PW1 petitioner Parminder Kumar has sworn in affidavit
Ex. PWI1/A reiterating his stand as maintained in the claim petition. The case of the petitioner
simplicitor remains that resignation Ex. R1 dated 11.2.2013 had been forcibly obtained without his
consent by respondent whereas the plea of the respondent remains that the petitioner has tendered
resignation Ex. R1 voluntarily after understanding its consequence and thus plea of petitioner that
he was illegally terminated is not at all tenable. Be it stated that petitioner in his claim petition on
the one hand has specifically alleged that his resignation had been forcibly obtained by respondent
and at the same time, it is also claimed in same petition that his service had been illegally
terminated which was unfair labour practice. The allegation of claimant that his resignation Ex. R1
was forcibly obtained prima facie does not meet requirement of Order 6 Rule 4 CPC which
postulates that party alleging force or coercion or fraud specific, pleading is required detailing the
manner in which document in question i.e. resignation Ex. R1 was obtained forcibly and by whom
besides place, date, time and if any witness was present. It may not be erroneous to mention here
that claim petition did not stipulate anything about manner resignation was forcibly obtained but
while leading evidence petitioner had made futile attempt to introduce names of several persons
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which were not mentioned in claim petition but claimed to be present when the resignation Ex. R1
was being obtained forcibly or under pressure by respondent. It would be relevant to refer to para
No. 5 of the affidavit Ex. PW1/A in which the petitioner has specifically alleged names of five
persons Vikesh Kumar (store operator), Munish Kumar (Store Operator), Karan Kumar (Store
Operator), Vipin Kumar (Helper), Ajay Kumar (Helper), Ajit Singh (Helper) and Satinder Kumar
who were present when resignation in question was forcibly obtained but significantly none of
these were examined without any reason or plausible explanation for which an adverse inference
deserves to be drawn against claim of petitioner having withheld best evidence available with
petitioner. Be it stated that petitioner has closed evidence on 11.3.2016 without making any
stipulation for not examining any one of these witnesses which necessarily follows that while filing
claim petition, petitioner had not mentioned names of above named in whose presence resignation
in question was allegedly obtained using pressure or force but while leading evidence names of few
workers of the respondent company as mentioned in his affidavit were introduced but unfortunately
none of them had been examined which could lend credence to the testimony of petitioner. From
such like circumstance as has come in evidence, resignation Ex. R1 has factually not been forcibly
obtained rather resignation in question manifestly appears to be voluntarily made by petitioner.

12. RW2 Shri Yadvender Vasudev, representing Factory Manager/respondent company
has refuted allegation of obtaining resignation Ex. R1 forcibly or under pressure. Even in cross-
examination of RW2 Shri Yadvender Vasudev, no suggestion has been put by Id. Authorized
Representative of petitioner that so many persons as stated in para No. 5 of the affidavit Ex. PW1/A
were present when Ex. R1 was obtained forcibly irrespective of fact that RW2 Manager HR of
respondent has admitted that Ex. R1 did bear his signature. Be it stated that RW2 clarified in cross-
examination that when resignation Ex. R1 was given by petitioner he did not work with respondent
as he had joined on 14.2.2012. It is equally important to mention here that 1d. Authorized
Representative for petitioner has not put any suggestion to RW2 with regard to forcibly obtaining
resignation or obtaining under pressure in presence of five witnesses as mentioned in Ex. PWI1/A
were present which necessarily falsified the stand taken by petitioner.

13. Ld. Counsel for the respondent has relied upon judgment titled as Hira Mills, Ujjain
Vs. Babu and two Others reported in 1998 LLR 524, in which judgment Hon’ble High Court of
Madhya Pradesh has held that employee who alleges that resignation was not tendered voluntarily
the burden of proof lies upon employee. Reliance has further been placed on judgment of Hon’ble
Apex Court titled as North Zone Cultural Centre & Anr. Vs. Vedpathi Dinesh Kumar reported
in 2003 LLR 583. In the said judgment, Hon’ble Apex Court has held that non-communication of
acceptance of resignation does not make it inoperative provided there is in fact an acceptance
before withdrawal. Ld. Counsel for respondent has placed reliance upon another judgment of
Hon’ble Apex Court reported in AIR 1990 Supreme Court 1808 titled as M/s. J.K. Cotton Spg.
& Wvg. Mills Company Ltd., Kanpur Vs. State of U.P. and Ors., in which Hon’ble Apex Court
has held that where employee tendered resignation, termination of service by employer by
resignation does not amount to retrenchment. On the other hand, 1d. Authorized Representative
for the petitioner has relied upon judgment titled as Shree Pal Kaushik vs. Presiding Officer,
Labour Court-cum-Industrial Tribunal-I, Gurgaon and Anr. reported in 2014(1) RSJ 443.

14. T have gone through the above referred judgments relied upon by the parties. In 1990
(supra) relied upon by the respondent, the Hon’ble Apex Court while dealing with definition of
Section 2(00) read with Section 25-F of the Act has held that resignation does not amount to
termination. By applying ratio of judgments aforstated, it cannot be stated that petitioner had been
retrenched from service by respondent particularly when there exist reliable evidence on record
establishing that resignation Ex. R1 was voluntarily tendered. In 1998 judgment (supra) Hon’ble
Madhya Pradesh High Court has held that burden of proof on plea of resignation being not done
voluntarily lied upon the petitioner but in the case in hand the petitioner has not at all discharged
this onus and bald assertion of petitioner on oath he was made to forcibly sign resignation Ex. R1
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cannot be accepted moreso when there is ample evidence on record to show that petitioner had not
only voluntarily resigned from service but had also accepted full and final settlement as well as also
statutory bonus. Not only this, he had also withdrawn amount of statutory bonus from 4.4.2012 to
11.2.2013 vide cheque No. 293944 dated 15.5.2013 Ex. R4 which is the cheque issued by
respondent to petitioner and the petitioner in his statement on oath had admitted to have withdrawn
this amount. Significantly, petitioner in cross-examination has admitted that he had tendered
resignation Ex. R1 voluntarily which was denied in claim petition. Not only this, he has admitted
that he had not reported the matter to any one when this resignation was forcibly obtained. As such,
version of the petitioner that he had been made to forcibly resign cannot be accepted. In its reply
Ex. RW1/C dated 17.4.2014 to Labour Officer, Una in pursuance to demand notice, the plea of
respondent in his reply to the demand notice as well as to claim petition was the same and there is
no material contradiction or improvement. Be it stated that petitioner had received all his dues as he
received full and final settlement receipt of Rs.12,535/- as well as statutory bonus of receipt of
Rs.7205/-. Ex. R5-1 to Ex. R5-5 are the withdrawal of Employees Provident Fund submitted by
petitioner to respondent after his resignation by obtaining seal and signature of the respondent.
Thus, the conduct of petitioner in receiving all dues promptly after resignation manifestly
established voluntary character of resignation letter Ex. R1. It is also apt to mention here that
respondent had examined RW1 Shri Sachin Thakur, Dy. Manager (Liaison and IR) working with
M/s. Coslight India Telecom (P) Ltd. who has proved that petitioner had been appointed in his
company vide appointment letter Ex. RW1/A and was drawing monthly Rs.19,236/- and presently
appointed as Operator Boiler. As such, respondent in his subsequent employment had better
package who cannot be stated to have remained unemployed rather falsity of petitioner’s case get
surfaced not only from facts revealed in his cross-examination but also from evidence adduced by
respondent as discussed above. In such like situation, it cannot be stated that petitioner has not
suppressed material facts. In view of foregoing discussions, issues No. 1 and 2 are answered in
negative whereas issue No. 4 is answered in affirmative. All these issues are answered against
petitioner and in favour of respondent.

Issue No. 3 :

15. On the plea non-maintainability of the claim petition under Section 10 of the Industrial
Disputes Act, 1d. Dy. D.A. representing respondent department has contended that present claim
petition is not maintainable as the petitioner had voluntarily resigned vide resignation letter dated
11.2.2013 and after acceptance of resignation by respondent, petitioner has ceased to be employee
of respondent but when petitioner has resigned he cannot be stated to be illegally terminated in
view of judgment of Hon’ble Apex Court 1990 (supra). Accordingly, present claim petition is held
to be not maintainable. Issue is answered in affirmative in favour of respondent and against
petitioner.

Relief :

16. As a sequel to my findings on foregoing issues No.1, 2 and 4, the instant claim petition
fails and the same is hereby dismissed, leaving the parties to bear their own costs.

17. The reference is answered in the aforesaid terms.

18. A copy of this Award be sent to the appropriate Government for publication in the
official gazette.

19. File, after due completion be consigned to the Record Room.

Announced in the open Court today this 30th day of June, 2018.
K .K. SHARMA,
Presiding Judge,
Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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In the Court of Niraj Chandla (H.P.A.S), Sub-Divisional Magistrate, Shimla (Urban),
District Shimla, Himachal Pradesh

Sh. Anil Thapa son of Shri Virender Singh, r/o House No.-3, Tilak Nagar, Boileauganj
Shimla, Tehsil and District Shimla, H.P. .. Applicant.

Versus

General Public .. Respondent.

Application under section 13(3) of Birth and Death Registration Act, 1969.

Whereas Sh. Anil Thapa son of Shri Virender Singh, r/o House No.-3, Tilak Nagar,
Boileauganj Shimla, Tehsil and District Shimla, H.P. has preferred an application to the
undersigned for registration of date of birth of himself ANIL THAPA (DOB 03-11-1978) at above
address in the record of Municipal Corporation Shimla.
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Therefore, this proclamation, the general public is hereby informed that any person having
any objection for entry as to date of birth mentioned above, may submit his objection in writing in
this court on or before 23-06-2019 failing which no objection will be entertained after expiry of
date and will be decided accordingly.

Given under my hand and seal of the Court on this 24th day of May, 2019.

Seal. NIRAJ CHANDLA (HPAS),
Sub-Divisional Magistrate,
Shimla (Urban), District Shimla.
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i Ravi g3 #l1 Gurdyal, /9l Ghutanpur, T84Tl giger Hifed, e RIRAR, oo ardl |

ERIE
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JMH STl - gforarar

YV 0T AT : 6087

I GHEAL—UTAT—UF SR GRT 13(3) SH UG Hog USiIhRoT 3fefa¥, 19609.

s Ravi 3 #1 Gurdyal, ERI Ghutanpur, ddiel Uiger Hifed, frem RRAR, f2odo =
U URI—U URd dRe ded AT & & rdesd fhwgl dRel | 319+ g3 Kamini &1 54
fafer 10—05—2005 &1 gaTo YR @ & ex AR U9 Ta—Id & < T8l HxdT Ui g |
39 9R 3MAedH gRT U a9 sfe® |1 U9 fHar ar € den s 9F+ § & Td18l & 30—
Y 3Mded o U U9 & AT FGord fhd 8| Mded o UM Yarad Patlion H 30 R
ol gt @1 ST i 10—05—2005 BT GS1 R BT IR BT B |

31d: S STABR §NT M Sl I Jd fhar mar 7 & afe ey +ff =afdd ®1 Kamini
@ o1 fafsr 91 g=rad Patlion dgxiiel Uider Aifed H g9 R 9N Plg UdRTSl 81 df 98 A
1—06—2019 T IT AW Yd BAR AT H BIOR Bdx fIRad erar #iRge TaRTel U™ &R
qhdl 2| Sad FfRed fafy & arg oI Y TR 9= 981 81T IR 9HST SIRAT fh Sad
Kamini & 579 ffYr &1 S o™ dad § &6 &)1 aR & &1 IS TRl 81 8 a9
FIATAR S i USHeRer & Qe SR R (3 SR |

31TST &I 01—05—2019 DI AR BXIER T HIER U NI Bafl |

AER | FRIRT / —
PRIBR] GUSTIHT,
giger Afed, Rer RRAR, 20 9o |

9 3ICTeld PRIGN UGN, Uiaer |y, Riem RRER, f2o 9o

$fHT Rama Kumari 31 51 Bhagwan Singh, @il Kolar, T8diiel uiger Aifgs, forer
RARHER, 80 Yo - qre] |

I STl - gfaardy

YDHRUT AT : 441
I HHEAL—UTRAT—UF SR &RT 13(3) ST Td Fg USHDHROT AT, 1969.

#fFcl Rama Kumari 921 #i1 Bhagwan Singh, = Kolar, dg¥ilel Uiger wrfed, el
RARHER, 180 o 9 Usp URA—UF URJd Re [ded (Har & & smdfasr f= droi 4 o)
(Rama Kumari @) S ffYr 03—06—1971 &1 S MEiRa @i & or<x wHfd ™ gamad
H gol 81 HNaT UTS 2 | 39 9N IMdfEHhT gRT Uh a9 sfew AT U9 fhar Tam € a3 aw
H Q1 Al & AUY-9F W AEARH 7 e WU & A Herd B g1 mafddr 7 U™
YarId Kolar H 30+l ST fafr 3—06—1971 1 TSl &R BT R fhar 2 |
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3d: §9 S¥ABR ERT M AT dI Gfad fhar Smar & & afe f&Ar it =fdd o1 Rama
Kumari @I 51 fafsr 9@ d=maa Kolar, T8did Uidel A1fed § g9 o) R Blg TdRIol & ol
g8 AT 01—06—2019 B AT THH Jd TAR NS H BIOR BIBR foIRad ierar AiRged QarTSt
U B FohdT 2 | Sad [l¥ad Afy & 9rg ®ig W TRl 99 981 8N 3R |93 SIRATT &
Idd Rama Kumari &1 S0 fafYr & awfd I darad § ol &)d aR {6l &I PIs TR
B € TT FRAgER o O dSiieRol & aeel SN R e SIRAT |

31TST &1 01—05—2019 BT THR BXIER T HIBR U SIRI Bal |

ATER | EIETRT / —
HTIDBNT USRI,

giger aifed, e RRER, 20 9o |

9 ST BRIGN gUSHPNI, Yiger ey, e RRAR, f2o Jo

3 Sadhu Ram JF 71 Sabla Ram, AR Salwala, T8dla Uiger Hifed, Rfem RIRAR,
2o 1o el |

— - g
Yeh¥UT G : 261

IAT GHEAL—UTIAT—UF SR GRT 13(3) TH UG Hg USHROT 3TEIH, 19609.

3 Sadhu Ram g3 51 Sabla Ram, FarRil Salwala, d&dial uiger Hifed, foten RIRAR,
f2o w0 1 T UrAI—u WA PR e fhar € 6 srded fBEl SR ¥ 3o GAT Saniya
P o9 fAfr 1—04—2012 &7 /=191 MUTRT @S & ex TG U™ Garad H ol A8) HRdl
U7 21 $9 IR 3ded gRT Uh <9 sfew ol U9 fhar Tar @ 91 39 9%+ | < a8 &
JUI—TF |l 3Mdedh o MU YRIHA—UF b ARS Feri\ fhd T 3Mded I UM UAId Dobri
Salwala # Ul SR AT T3 BT 54 Al 1-04—2012 PI TS B BT R fHAT 2 |

A 39 SYATR §RI 3 ST &I Jrad fbar Simar & f& afe fedr it =afad &1 Saniya
P 5 A It 99 Dobri Salwala, d8¥iel Uiderl Afed § a9 &)1 9R PIs TaRTSl & dl
g A 1—06—2019 T AT SHH Yd AR =ATerd H R g1 folkaa srerar AiRgs gartsT U
PR FHAT & | Sad [R¥Ed [ & 91€ B W YaRl A T8l R SR FHST SR @1 Saniya
B S T &1 IR I Uad H g9 B dR {BAT BT Big oISl el § auT FEErgar
S fafer doliaRor & emaer SRy &) ey SR |

3Tt {1 01-05—2019 BT TAR EXIER G HIEX W SIRI §aAT |

AER | FEIRT / —
PRIPBNT SUSTIETHNI,
giger ey, fem RRAR, 2o 5o |
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9 3ISTold PRGN SUSUDNI, Yigerl ey, forem RRAR, f2o "o

37 Om Prakash G5 Late #71 Layak Ram, Rl Bharli, T8l diaer Hifed, fiem Ri-AR,
g0 9o T |

SIGECER|] RRUGEIE]
YHRUT HAT : 08
IAAT GHEAL—UTIAT—UF SR €RT 13(3) T4 UG Hg USHHROT M4, 19609.

$i1 Om Prakash 9 Late e Layak Ram, farA Bharli, T8iet gfaer dArfed, 7T RRER,
fo 90 9 UP URM-UF Wd PRe e HA1 © b e fhwl SRUT W Ul gE
Santosh Devi @1 #g ffd 16—09—2016 &1 sTal MR @Y & r=x FHfEd M dardd d
ol 8] HRAT U B | §9 9R 3Mded gRI UHh I gfe® |1 U9 fhar a1 & 9o 59 9w+ o
T Targl @ Y-uF Al Mdgd 7 9 UHI-UF & A1 Forid fhy B | Mded | UM uArd
Shiva ¥ 3011 HUR g g BT JG A 16—09—2016 BT TGl BHR BT IR T & |

3 39 S¥ABR §RT M ST B Grerd fbar Smar & & afe f&dT 1 aafdd &1 Santosh
Devi @1 5 fafSr U9 v=rrd Shiva, Tedicl UiaeT Alfed H To &R IR DIy YoMl 8 Al 98
ARl 01—06—2019 &1 AT THH Jd TAR TSI H BIOR SR fofRad sfe@r HiRkge TaRTel UL
PR FHdT | Sad AEd fafsr @& 9 @I Y TaRrsl AT T8 81T SR FHST SR b S
Santosh Devi @ g ffer &1 wwffad U damad § 9 -1 aR &0 &1 SIS TR T8l &
qor FRMER 7 ffor uoiiexer & aesl SR &R Q1 SIRiT |

3fTST &I 1—05—2019 T AR BEIER T HABR H SR g1l |

AER | FXATEIRT / —
PRIPBNT TUSTIETHNI,
giger 1Ry, fem RRAR, 2o 1o |

9 3ISTold PRGN SUSDNI, Yiger Hfey, forem RRER, 20 vo

21 Ram Lal 93 Late #f1 Tilak Raj, f1amil Sainwala Mubarikpur, T&¥ilel Uider ¥ifed,
e RER, 2o wo greY |

g9
3TH ST+l - yferarer
YBHIUT AT : 5968

I HHEAL—UTRIAT—UF SR &RT 13(3) ST Td 7 USHDHROT AT, 1969.

21 Ram Lal 93 Late #i1 Tilak Raj, f1a¥l Sainwala Mubarikpur, T8dlcl diger ¥ifes,
forer RIRAER, 20 90 9 Uoh UiA—ua URJd dRe e fbar § b smdgd fbsl SRl | 3




2370 RIoT03], feATeae Ueer, 29 HS, 2019 /08 U, 1941

foar i Tilak Raj &1 ¥g Il 10—11—1981 &1 gr=irol FEIRA 3@ & e Awlod UM
TArId | g9l A8l Bxal U 2 | §9 9R AMdSH gRT Uh I sfeh W U fhar ar g T 59
T H T A8l b I9Y—9F ¥ 3MdSd A YT YRH-UF b AT Foid fhy €| ofded o
T UArId Sainwala Mubarikpur # 3199 HUR afOT O &1 97 IS 10—11—1981 BT IS B

BT IR fHar 2 |

A 39 SYAER §RT 3MM Sal & gfad fhar oar g & afe fasdr it aafda &1 Tilak
Raj @1 9 fafr ¥ v=ad Sainwala Mubarikpur, d8diel Uidel Alfed H T B IR Hlg
UARTSl 8 I 98 Al 01—-06—2019 &I AT SHA Yd TAR AT ¥ BIGR BIbx foffRad aferar
ARIP TARTST U R Aol | Sad ¥ad fafsr & 97T @i W TR 999 81 87 3R
A SRR fh I Tilak Raj & 9g Al &1 Fwfyd UM v=mad H &6 & aR Bl &l
BIS TORIS 8l & a1 FRAER g [ USiiexer & el SR R 3 SR |

31ST &I 1—05—2019 DI BTHAR BEIER T HIEX A NI BTl |

AER | FARIRT / —
PRIBRT TUSIIBNI,
giger Aifed, Rer RRER, 2o 9o |

9 ST PRGN SUSEHNI, Uiger ey, e RER, 2o vo

21 Mustak G5 #1 Ali Hussain, faRfl Gujjar Colony Naurangabad, d8dlel Uiacl ¥Ifeq,
forerr RRAR, f20 Wo ey |

SIGECER|] RRUGEIE]
YhROT T © 9813
I GPEAL—YTAT—UF SR GRT 13(3) SH UG Hog USiIhRoT 3fefa¥, 19609.

21 Mustak 3 &1 Ali Hussain, 1= Gujjar Colony Naurangabad, T&HTel UidgeT HAlzd,
fSrer RIRAR, 20 90 9 Uoh UA—ua UK dRe dad fbar § b smdcd fhsl SRl |
93 Liyakat @1 S fafd) 25—02—2011 &7 g9l FEiRT o/@f® & f=x |wIud IH damgd 4
Tl 8] HRAT YT B | 39 9R 3Mded gRI UHh I gfe® |1 U9 fhar a1 € 9o 39 9w+ o
QT TaTEl @ IUI-UF AT AMESH 7 AU URIAT-UF & A1 Aol fHY €| 3MASd 7 UM AR
Dhaula Kuan ¥ 3109 SR aftid ga &1 ST [ 25—02—2011 Bl &6l B BT R BT 7 |

3 39 S¥ABR NI M a1 &l gfad fdear oin g fb afe & =afda &
Liyakat @ ST ff&r Um9 9=9m9d Dhaula Kuan, T8Il 9ideT Alfed H €6 $R- R Pl oI
81 Al 98 AT 01—06—2019 &7 AT $HH Ud BAN IR ¥ BIOR BIx foRad sferar AiRas
TARTST U R Fhal = | Sad [A¥ad f[fSr & a1 o1 W taRst a0 781 8197 3R A9 SR
f& Sad Liyakat @1 <1 fafdr &1 Swfa am™ dod § g9 &3 dR {5l @ D18 ARl A8l
2 TT FRIAGER ST O dSiieRor & afeel SR dR e SIRiT |

31TST &1 01—05—2019 BT AR BXIER T HIER A SIRI Bl |

SR | FRIRT / —
PRIBRT TUSIEIHNI,
giger aifed, e RRER, 20 9o |



TST03], feATee Ueen, 29 HS, 2019 /08 WU, 1941 2371

9 3raTerd N faf 9o, erier) qveIiter, AevnR, e RRAR (fRo Jo)
3 fav=s Rig g7 o or/il M, Fardl AieveR, a9l AR, e RRER, f2odo

ERIR|

SATH ST1dT

SWIFd UfA—u7 3 favws Rig g3 o1 ol M, Faril AR, dedie e, [
fARHER, fRovo =1 oM gRT 13(3) T Ud Hg Uolaxvl AR, 1969 & vid Udd da

i @1 2 5 S\l G seae R S fafdr 01—-08—2004 © & M UTH YETIA AR
& Reors d g5l T8l AT MAT & | oy ureff 3@ <of e_amr =rsdn © |

3d: WAAEIRYT Pl 9 S¥IeR §RT gfud fhar Srar & 6 59 9wy 4 af fan aafed
Pl IR AT YRS 81 A1 g8 W 3ferar 370+ U= §RT Ffd 15—06—2019 &1 Y8 I qof 4
JETAd H IURA SR URId P | TRA AR A BT M U6 OH I B Tl B &
3TN SINT R & IR |

31TST {1 01—05—2019 BT A BEIER g AIER AT A SIRI BT |

AR | FRIETRT / —
PRIDR] TUSTRIBN,
el AR, Rtem RRAR (Ro wo) |

9 IgTd PRGN qUSIEHRI, IroiexT, Nl |ieH, fRame yewr
FhEHT 50 02 /2019 TR : 01—05—2019

Gear Rig g3 B4 @, FaRf 7id, SIhER 9 Su—dedlel qlext, el dlefd, f@aree
e |

T
3 ST
TTaT I GRT 8(4) faarg dsiiaor iferfrm, 1996.

gRdTIX dA1H 3ITH SI-dT |

SWRIgd HedA! Iqar e H wefi 9 uRF-ud fear € & sue W e
11—11—2017 &1 A GAT 21 R, AR TRITT, SIHER RawTe, dedid d el Aus (Uoimd)
& AT g8 T

3d: A Sl BT Gl fHAr e & b gear Rig g AR Bl wE BT g UM
TId T}l H Gol BRaM dR fhedl & dIg TaRo 81 df 98 fadid 02—06—2019 d® 9
PIITAT H SR BIPR YRS UK PR ADh © AT 1P 03—06—2019 Pl I QT &
USRI B AN BRIATET 3/ H oflg SITgd] |

31TST &1 01—05—2019 DI WX XIER g HIBR IaTeld A SN §aTT |

AR | FXARIRT / —
BRIBRT TUSIEIHNI,

Troiex], 1T arere, fRarae a9 |
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Before Vikas Shukla, Sub-Divisional Magistrate, Arki, District Solan, H. P.

Case No. : 06/2019 Date of Institution : 14-05-2019 Date of Decision/
Pending for 15-06-2019

Smt. Shitanshu w/o Sh. Tarush Airi, r/o H. No. 227, Moti Bagh, Kapurthala (Punjab)
. .Applicant.

Versus

General Public . .Respondent.

Proclamation regarding delayed registration of Birth event under section 13(3) of the Birth and
Death Registration Act, 1969.

Smt. Shitanshu w/o Sh. Tarush Airi, r/o H. No. 227, Moti Bagh, Kapurthala (Punjab) has
filed a case under section 13(3) of Birth & Death Registration Act, 1969 alongwith affidavits and
other documents stating therein that she was born on 16-05-1990 at Village Dharath, P. O. Saryanj,
Tehsil Arki but her birth has not be entered in the records of Gram Panchayat Saryanj, Tehsil Arki,
District Solan, H.P. as per certificate No. 10 issued by the Registrar, Birth and Death Registration,
GP Saryanj, Tehsil Arki.

Therefore, by this proclamation, the general public is hereby informed that any person
having any objection for the registration of delayed date of birth of Smt. Shitanshu d/o Sh. Nand
Lal Verma, and Smt. Naina Verma, may submit their objections in writing in this office on or
before 15-06-2019 at 10.00 A.m., failing which no objection will be entertained after expiry of date
of hearing.

Given under my hand and seal of this office on this 14th day of May, 2019.

Seal. VIKAS SHUKLA (H.A.S.),

Sub-Divisional Magistrate,
Arki, District Solan, H. P.

In the Court of Shri Jagpal Singh Chaudhary, Executive Magistrate (Naib-Tehsildar),
Solan, District Solan, Himachal Pradesh

In the matter of :

Smt. Sumitra Devi d/o Sh. Ram Dayal, r/o Village Jhyana, P.O. Bholi, Tehsil & District
Solan, Himachal Pradesh .. Applicant.

Versus
General Public .. Respondent.

Application under section 13(3) of Birth and Death Registration Act, 1969.
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Smt. Sumitra Devi d/o Sh. Ram Dayal, r/o Village Jhyana P.O. Bholi, Tehsil & District
Solan, Himachal Pradesh has moved an application before the undersigned under section 13(3) of
Birth and Death Registration Act, 1969 alongwith affidavit and other documents for entering of her
date of birth i.e 18-07-1984 at Home at Village Jhyana, P.O. Bholi, Tehsil & District Solan,
Himachal Pradesh but her date of birth could not be entered in the record of Gram Panchayat
Anhech.

Therefore, by this proclamation, the general public is hereby informed that any person
having any objection(s) for the registration of delayed date of birth of Smt. Sumitra Devi d/o Sh.
Ram Dayal, r/o Village Jhyana P.O. Bholi, Tehsil & District Solan, Himachal Pradesh may submit
their objection in writing or appear in person in this court on or before 09-06-2019 at 10.00 A.Mm.
failing which no objection will be entertained after expiry of date.

Given under my hand and seal of the court on this 10th day of May, 2019.

Seal. JAGPAL SINGH CHAUDHARY,
Executive Magistrate (Naib-Tehsildar),
Solan, District Solan (H. P.).

In the Court of Shri Jagpal Singh Chaudhary, Executive Magistrate (Naib-Tehsildar),
Solan, District Solan, Himachal Pradesh

In the matter of :

Smt. Cheena Devi w/o Late Sh. Onkar Nath, r/o The Mall Road Solan, Tehsil & District
Solan, Himachal Pradesh .. Applicant.

Versus
General Public .. Respondent.

Application under section 13(3) of Birth and Death Registration Act, 1969.

Smt. Cheena Devi w/o Late Sh. Onkar Nath, r/o The Mall Road Solan, Tehsil & District
Solan, Himachal Pradesh has moved an application before the undersigned under section 13(3) of
Birth and Death Registration Act, 1969 alongwith affidavit and other documents for entering of
date of death of her husband namely Late Sh. Onkar Nath, i.e 16-10-1977 but his date of death
could not be entered in the record of Municipal Council Solan.

Therefore, by this proclamation, the general public is hereby informed that any person
having any objection(s) for the registration of delayed date of death of Late Sh. Onkar Nath, s/o Sh
Rajinder Nath, r/o The Mall Road Solan, Tehsil & District Solan, Himachal Pradesh may submit
their objection in writing or appear in person in this court on or before 09-06-2019 at 10.00 A.M.
failing which no objection will be entertained after expiry of date.
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Given under my hand and seal of the court on this 10th day of May, 2019.

Seal. JAGPAL SINGH CHAUDHARY,
Executive Magistrate (Naib-Tehsildar),
Solan, District Solan (H. P.).

=1, gaor dor oikgd A, fFArae yew, REa—5 gRT gfad dor ysia
golagidh EXIRIRT TSUS, JETST hitp:/rajpatrahimachal nic.in TR SUSEl ¥ Y 3ffHlTs Tfid fhar S Haar §
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