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LABOUR AND EMPLOYMENT DEPARTMENT
NOTIFICATION
Dated the 20" April, 2019

No. Shram(A) 6-2/2014 (Awards) Dharamshala.—In exercise of the powers vested under
section 17 (1) of the Industrial Disputes Act, 1947, the Governor Himachal Pradesh is pleased to
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order the publication of awards of the following cases announced by the Presiding Officer, Labour
Court Dharamshala on the website of the Department of Labour & Employment Government of
Himachal Pradesh.

SL.No. | Ref. No. Petitioner Respondent Date of
Award/Orde
r
1. 381/16 Kushla E.E. HPPWD, Killar 18-02-2019
2. 106/18 Ajay Kumar M.D. M/s Punjab Laminates 19-02-2019
3. 164/16 Man Dev E.E. HPPWD, Killar 19-02-2019
4. 64/17 Nawang Dorze E.E. I1&PH, Killar 19-02-2019
5. 198/16 Tirta Kumari E.E. HPPWD, Killar 20-02-2019
0. 130/16 Binda Kumar E.E. I&PH/HPPWD, Killar 20-02-2019
7. 197/16 Fagun Devi E.E. I&PH/HPPWD, Killar 20-02-2019
8. 22/16 Sita Devi E.E. I&PH/HPPWD, Killar 21-02-2019
9. 565/16 Jiwan Kumar E.E. HPPWD, Dharampur 21-02-2019
10. | 729/16 Parveen Kumar E.E. I&PH, Kaza 22-02-2019
11. | 74/18 Shivender Kumar | M.D. M/s Horizon Polymers 26-02-2019
12. | 433/16 Man Dei E.E. HPPWD, Killar 26-02-2019
13. | 441/16 Mangal Chand E.E. HPPWD, Killar 27-02-2019
14. |199/17 Sonia Pathania M.D. M/s Sunsline Hydro Power 28-02-2019
15. | 440/16 Roop Singh E.E. HPPWD, Killar 28-02-2019
16. | 160/14 Monu Kumar Registrar CSK, HPKVV Palampur | 26-02-2019
By order,

NISHA SINGH, IAS,
Addl.Chief Secretary (Lab. & Emp.).

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM- INDUSTRIAL TRIBUNAL, KANGRA, AT DHARAMSHALA (H.P.)

Ref. No. : 381/2016
Date of Institution : 01-6-2016
Date of Decision: 18-02-2019

Smt. Kushla d/o Shri Chana Ram, r/o Village Pargwal, P.O. Karwas at present w/o Shri
Surinder, VPO Pragan, Tehsil Pangi, District Chamba, H.P. ..Petitioner.

Versus

The Executive Engineer, HPPWD Division, Pangi at Killar, Tehsil Pangi, District Chamba,
H.P. ..Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. N.L. Kaundal, AR
For the Respondent ~ : Sh. Tarshem Kumar, ADA
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AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether alleged termination of services of Smt. Kushla d/o Sh. Chana Ram, Village
Pargwal, P.O. Karwas at present w/o Sh. Surinder V.P.O. Pragan, Tehsil Pangi, District
Chamba, H.P. during 10/2002 by the Executive Engineer, HPPWD Division, Killar (Pangi),
Tehsil Pangi, District Chamba, H.P. who had worked as beldar on daily wages basis only
for 43 days during the year 1998 to 10/2002 and has raised her industrial dispute vide
demand notice dated nil (received in the office of the Labour Officer Chamba on 23-6-
2012) after more than 11 years, allegedly without complying with the provisions of the
Industrial Disputes Act, 1947 is legal and justified? If not, keeping in view of working
period mentioned as above and delay of more than 11 years in raising the industrial dispute,
what amount of back wages, seniority, past service benefits and compensation the above ex-
worker is entitled to from the above employer/management?”’

2. The case of the petitioner, as it emerges from the statement of claim, is that she was
appointed as dailywaged beldar on musterroll basis, without any appointment letter, in the year
1994. She continuously worked uptil September, 2004 with the respondent. Fictional breaks were
given from time to time so that 160 days could not be completed in each calendar year. For the
tribal area, the State of Himachal Pradesh had fixed criteria for 160 days for the purpose of
continuous service under Section 25-B of the Industrial Disputes Act, 1947 (hereinafter referred to
‘the Act’ for short) Act. It is further alleged that the respondent had given fictional breaks to the
petitioner w.e.f. 1994 to 2004 to deprive her from permanent status which was unfair labour
practice under Section 25-T and 25-U of the Act. It is further the case of the petitioner that the
petitioner had been retrenched without giving notice of retrenchment and compensation in lieu
thereof. At the time of her termination, the persons junior to her were retained in service by the
respondent. The respondent had violated the principle of ‘first come last go’. The names of the
juniors, who were retained in service by the respondent are S/Shri Jeet Singh, Geeta Ram, Smt.
Laxmi Devi, S/Sh. Baldev, Parkash Chand, Tirlok Chand, Hari Ram and Smt. Ram Dei. It is further
alleged that after termination of the services of the petitioner, the respondent had appointed
new/fresh hands namely S/Sh. Dev Raj, Ram Singh s/o Shri Bir Chand, Ram Singh s/o Sh. Prem
Lal, Gautam Singh, and Mohinder Singh. She was not given an opportunity of re-employment.
From the date of her disengagement, she is unemployed. She had approached the respondent time
and again to re-engage her services, but in vain. She is entitled to regularization after completion
of eight years of service with all consequential benefits. She has been discriminated. The act and
conduct of the respondent is illegal and unjustified. It is also violative of Sections 25-F, 25-G and
25-H of the Act.

As such, it is evident from the prayer clause of the petition/statement of claim, the petitioner
has claimed the following relief(s) in this case:—

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and she be granted all
consequential benefits as also the other allowances, besides being other benefits and
regularizations after eight years of service with seniority and back wages, and other relief(s)
to which the claimant may be found entitled to.”

3.  On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack of
maintainability and that the petition was bad on account of delay and laches have been taken. It was
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asserted that the petitioner was engaged as a daily waged beldar in the year 1998 and who remained
engaged till the year 2002. She had worked intermittently with the department and had left the job
of her own sweet will, and had been coming to work at her own convenience. No fictional breaks
had ever been given to her by the respondent. She had not completed 160 days in any calendar year,
as required for the tribal area of Pangi Tehsil, as is evident from the mandays chart. It was also
asserted that the services of the petitioner had never been terminated by the respondent. She had
never approached the respondent and had left the work of her own sweet will and volition.
Regarding the allegation of engagement of persons junior to the petitioner, it was asserted that they
were appointed as per orders of the Labour Court. No other workmen junior to the petitioner had
ever been retained in service by the respondent. Since, the petitioner had left the job of her own,
there was no need of serving a notice upon her or to pay one month wages in lieu thereof. The
respondent had not violated the principle of ‘last come first go’. If the petitioner had been
terminated in the year 2002, she certainly would have raised an industrial dispute, but the same was
raised by her before the Labour Officer only in the year 2011, i.e. after about 09 years, hence the
same is bad due to delay and laches. Since the services of the petitioner had not been terminated by
the respondent, the question of issuance of notice or wages in lieu thereof did not arise and there
was also no necessity to chargesheet or issue any notice to her after her termination. It was
specifically asserted that the petitioner was an agriculturist and was gainfully employed, hence was
not entitled for back wages.

In these circumstances, the respondent prays that the petition in hand be dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement of
claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination and
adjudication by this Tribunal vide order dated 9-3-2018:—

(1) Whether termination of the services of petitioner by the respondent during October,
2002 is/was improper and unjustified as allege ..OPP.

(2) Ifissue No.l is proved in affirmative, to what service benefits the petitioner is entitled
to?
.OPP.

(3) Whether the claim petition is not maintainable in the present form as alleged? ..OPR.
(4) Whether the claim petition is bad on account of delay and laches as alleged? ..OPR.

Relief

6. Thereafter, parties to the lis were directed to adduce evidence in support of the issues
so framed. The petitioner, namely Smt. Kushla appeared as PW1 and tendered in evidence her
statement by way of affidavit Ex. PW1/A, copy of seniority list Ex. PW1/B and copy of Mandays
chart Ex. PW1/C. The respondent examined one Shri B.K. Kapil, who tendered his statement by
way of affidavit Ex. RW1/A, copy of mandays chart of petitioner Ex. RW1/B and copy of mandays
chart of the co-workers Ex. RW1/C.

7. Arguments of the learned Authorized Representative for the petitioner and District
Attorney for the respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
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determination, my findings thereon are as under: —

Issue No. 1 :Yes

Issue No. 2 : Discussed

Issue No.3 :No

Issue No.4 :No

Relief : Petition is partly allowed awarding lump-sum compensation of
1,00,000/- per operative part of award.

REASONS FOR FINDINGS
Issues No. 1,2 and 4:

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Smt. Kushla (petitioner) stepped into the witness box as PWI1. In her affidavit
Ex.PW1/A submitted under Order 18 Rule 4 of the Code of Civil Procedure, she reiterated on oath
the contents of the petition/statement of claim in its entirety.

In the cross-examination, she denied that she had been engaged as a daily waged beldar for
the first time in the year 1998. Volunteered that, she had been engaged in the year 1994. She denied
that she had not worked with the respondent from 1994 uptil May, 1998. She also specifically
denied that in between she of her own had been absenting herself. She denied that she had worked
intermittently from the year 1998 uptil October, 2002. She also denied that she had not worked for
160 days in all the years to fulfill the criteria of tribal area. She works as an agriculturist and these
days is earning her livelihood from agricultural chores. She admitted that she did not know Shri
Sanjay Kumar. She denied that she had not made representation since October, 2002 uptil July,
2012 anywhere. She admitted that regarding representation she could not produce any document.
Volunteered that, she cannot produce it today.

11. Ex. PW1/B is the copy of seniority list relating to Shri Jeet Singh and others.

12. Ex. PWI1/C is the copy of mandays chart relating to Shri Tek Chand and fourteen
others.

13. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4 of the
Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

In the cross-examination, he admitted that the petitioner was employed as a daily waged
worker in the department. He was also categorical that no appointment order had been issued while
engaging the petitioner. He also clearly admitted that during the period of work, no departmental
inquiry had been initiated against the petitioner. He also clearly admitted that as per the record, the
petitioner had never been called again on work. Volunteered that, she had left the job of her own.
He also admitted that as per the Court orders, when the co-workers were re-engaged, the petitioner
had not been called for work.

14. Ex. RW1/B is the mandays chart relating to the petitioner.

15. Ex. RW1/C is the mandays chart relating to the co-workers.
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16. The version of the petitioner is that her services were engaged as a daily waged beldar
by the respondent in the year 1994 and had worked as such till September, 2004. The respondent
has pleaded that the petitioner was appointed as a daily waged beldar in the year 1998 and she had
worked as such uptil the year 2002. Although, the petitioner (PW1) in her cross-examination denied
the fact that she had been engaged in the year 1998 by the respondent and had worked only uptil
October, 2002, but the respondent has proved on record the mandays chart pertaining to the
petitioner as Ex. RW1/B. Its perusal discloses that the services of the petitioner were engaged by
the respondent in the month of June, 1998 for the first time as daily waged beldar and she had only
worked as such uptil October, 2002. The claimant/petitioner has not placed or exhibited on record
any document to show that she was appointed by the respondent in the year 1994 and that she had
worked uptil September, 2004, as claimed.

17. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 132 days in
the year 1998, 162.5 days in the year 1999, 155 days in the year 2000, 166 days in the year 2001
and for 103 days in the year 2002. Thus, in her total service for a period of five years in between
June, 1998 to October, 2002, she had only worked for 718.5 days. Be it recorded here that the
petitioner had not worked for more than 160 days preceding 12 calendar months from the date of
her termination, which is claimed to have taken place by the petitioner as per petition/statement of
claim in September, 2004. Since, there is no reference received from the Labour Commissioner on
the point of artificial breaks, this Court is to confine its findings only with regard to alleged illegal
termination. It is established on record that the petitioner had not worked for 160 days preceding 12
calendar months from the date of her termination. It is evident from the mandays chart that in the
year 2002 the petitioner had worked for 103 days, therefore, immediately in the preceding 12
calendar months from the month of termination, petitioner had not worked for 160 days, so as to
meet the requirement of law of having continuous service of one year. Thus, it was not required of
the respondent to have issued notice as provided under Section 25-F of the Act. So, it can safely be
held that the respondent had not violated the provisions of Section 25-F of the Act, as claimed by
the petitioner.

18. A plea was taken by the respondent that the petitioner was an intermittent worker. She
left the job of her own free will and volition. It is well known that the abandonment has to be
proved like any other fact by the respondent/employer. In Eagle Hunter Solutions Ltd. vs. Sh.
Prem Chand reported in /2019 (160) FLR 16/, it has been held by the Hon’ble Delhi High Court
that burden of proving of abandonment is upon the management. Simply because a workman fails
to report for duty, it cannot be presumed that he/she has left/abandoned the job. There is nothing on
the record to show that a notice was served upon the petitioner by the respondent calling upon her
to resume the duties after she allegedly left the same. Absence from duty is a serious misconduct.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
her alleged willful absence from duty. Shri B.K. Kapil (RW1) clearly admitted that during the
period of work, no departmental inquiry had been initiated against the petitioner. Thus, the plea of
abandonment put forth by the respondent/employer is not established.

19. Ex. RWI1/C, the mandays chart/seniority list of beldar category relating to Shri Jai
Dass and sixteen others, reveals that Shri Dev Raj was appointed in the year 1989, whereas the
services of Shri Thumni Devi were engaged in the year 1992, those of Shri Ram Kishan and Smt.
Laxmi were engaged in the year 1994, those of S/Shri Baldev and Prem Lal in the year 1995, those
of S/Shri Parkash Chand, Hari Ram and Rattan Chand were engaged in the year 1997, those of Shri
Jai Dass in the year 1998, those of Shri Tek Chand were engaged in the year 1999, while those of
S/Shri Sucheta Ram and Budhi Ram in the year 2001 and that of Smt. Ram Dei in the year 2003,
those of Shri Shyam Lal in the year 2006 and that of Shri Gautam Singh in the year 2007. Of
course, a note has been given on Ex. RW1/C that all these workers, except for Shri Shyam Lal and
Shri Gautam Singh mentioned at serial Nos.16 & 17, were engaged as per the orders of this
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Court/Tribunal. At the cost of reiteration, I will like to add that the month of initial appointment of
the petitioner as per Ex. RW1/B is June, 1998. There is nothing on record to show that S/Shri Jai
Dass, Tek Chand, Sucheta Ram, Budhi, Smt. Ram Dei, were senior to the petitioner. This indicates
that the persons junior to the petitioner are still serving the respondent/department. The latter had
failed to adhere to the principle of ‘last come first go’. Retaining the juniors at the cost of senior is
nothing but unfair labour practice. There is nothing on the file to establish that at the time of re-
engaging the persons junior to the petitioner, an opportunity of re-employment was afforded to her.

20. Such being the situation, I have no hesitation to conclude that respondent has
contravened the provisions of Sections 25-G and 25-H of the Act.

21. Faced with the situation, it was contended for the respondent that the junior workers
had been engaged and retained in service as per the orders of Labour Court-cum-Industrial
Tribunal. No doubt, a note has been given on Ex. RW1/C that all the co-workers had been re-
engaged as per the orders of Labour Court-cum-Industrial Tribunal, but merely because on the basis
of orders of the Court the persons shown therein had been re-engaged, does not defeat the claim of
petitioner that they were junior to her. Even if the petitioner has failed to prove on record that she
had worked for more than 160 days and that as per the policy framed by the Government of
Himachal Pradesh from time to time, she was entitled for regularization of her service, but the
respondent cannot be absolved from its accountability with regard to the provisions of Sections 25-
G and 25-H of the Act, which as discussed above have been violated.

22. While testifying in the Court as PW1, the petitioner has given her age as 40 years. It is
well known that a person like the petitioner will not sit at home during the period she is/was out of
the service. Otherwise too, during her cross-examination, the petitioner admitted that she is an
agriculturist and earns her livelihood by doing agricultural chores. The petitioner has failed to
discharge the initial onus that during the period of her forced idleness, she is/was not gainfully
employed, so she is not entitled to the back wages.

23. The Learned District Attorney for the respondent contended that there being inordinate
delay in the steps taken by the petitioner for the redressal of her grievance, her claim suffers from
the vice of delay and laches, which disentitles her to the relief(s) she has prayed for. This
contention, to my thinking, appears to be ill conceived. The question of delay and laches was
considered by our own Hon’ble High Court in case titled as Divisional Manager, Himachal
Pradesh Forest Corporation, Division Sunder Nagar, District Mandi, H.P. vs. Dilu Ram (CWP
No. 95/2000 decided on 26-8-2004) wherein it was inter alia held:—

“It is well settled that plea of delay if raised by the employer is required to be proved as a
matter of fact by showing the real prejudice and not as a mere hypertechnical defence
though reference to the Labour Court can be generally questioned on the ground of delay
alone. The provisions of Article 137 of the Schedule to the Limitation Act, 1963 are not
applicable to the proceedings under the Act and that the relief under it cannot be denied to
the workman merely on the ground of delay (See Ajaib Singh v. Sirhind Co-Op. Marketing-
cum-Processing Service Society Ltd. 1999 (82) FLR 137 (SC)....”

24. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007 (HP)
1160, delay of more than 10 years was condoned by our own Hon’ble High Court and it was laid
down that the principle of Limitation Act was not applicable to the industrial dispute. Similarly, it
was laid down by the Hon’ble Supreme Court in Ajayab Singh vs. Sirhind Co-operative
Marketing-cum-Processing Society Limited and Another, (1999) 6 SCC 82 that the principle of
Limitation Act, 1963 did not apply to the proceeding under the Industrial Disputes Act.
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25. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings. On failure
of the conciliation move, the said Officer had referred the matter to the Labour Commissioner,
Himachal Pradesh vide his report under Section 12(4) of the Act. On the basis of this report, the
Labour Commissioner referred the dispute to this Court under Section 10(1) of the Act, vide
Notification No.11-5/99(Lab)ID/2016/Chamba, dated 24th May, 2016. In view of the period of
time that elapsed before the matter came to be referred to this Court, the petitioner who felt
aggrieved by her unlawful retrenchment, cannot be said to have delayed the steps she took for the
redressal of her grievance. Her claim, therefore, does not suffer from the vice of delay and laches.
So, the aforesaid contention of the learned District Attorney merits rejection and is rejected.

26. In case titled as Assistant Engineer Rajasthan Development Corporation and another
vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble Supreme
Court that before exercising its judicial discretion, the Labour Court has to keep in view all relevant
factors including the mode and manner of appointment, nature of employment, length of service,
the ground on which termination has been set aside and the delay in raising industrial dispute
before grant of relief in an industrial dispute. It was also observed that the workman had worked for
286 days and had raised industrial dispute in the year 1992, whereas her services had been
terminated in the year 1986 and had raised industrial dispute after six years. It was held that though
the compensation awarded by the Single Judge of the Hon’ble High Court was too low and liable to
be enhanced by the Division Bench, but surely reinstatement of the workman in the facts and
circumstances was not the appropriate relief and thus a lump-sum of Rs.1 lakh alongwith interest @
9% per annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 05 years and actually worked for
718.5 days as per mandays chart on record and that the services of petitioner were disengaged in
October, 2002, who had worked as non- skilled worker and had raised industrial dispute by
issuance of demand notice after about nine years i.e. demand notice was given on 06-10-2011. It is
also pertinent to mention here that the petitioner on the date of filing the claim petition, was aged
40 years and had a sufficient spell of life to work and earn her livelihood. Taking into consideration
the factors mentioned above and the precedent laid down by the Hon’ble Supreme Court in Geetam
Singh’s case (supra), the petitioner is not entitled for reinstatement or for back wages, but only for
lump-sum compensation.

27. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of 1,00,000/- (Rupees one lakh only) would be an appropriate relief to which the
petitioner is entitled to in the facts and circumstances of the given case. It is further made clear that
amount of compensation shall be paid within four months from the date of receipt of Award, failing
which the petitioner would be entitled to interest @ 9% per annum from date of Award till its
realization. Issues No. 1 and 2 are answered and decided accordingly, while issue No.4 is answered
in the negative and against the respondent.

Issue No. 3 :

28. It has not been shown by the respondent as to how the present petition/statement of
claim is not maintainable. Moreover, this issue was not pressed for by the learned District Attorney
appearing for the respondent at the time of arguments. Otherwise also, from the pleadings and
evidence on record, it cannot be said that the petition/statement of claim is not maintainable. Hence,
this issue is answered in the negative and against the respondent.

Relief:

29. In the light of what has been discussed hereinabove while recording the findings on
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issues supra, the respondent is hereby directed to pay a compensation of 1,00,000/- (Rupees one
lakh only) to the petitioner in lieu of the reinstatement, back wages, seniority and past service
benefits. Amount of compensation so awarded shall be paid by the respondent to the petitioner
within four months from the date of receipt of Award failing which the respondent shall be liable to
pay interest @ 9% per annum on the said amount from the date of award till realization/deposit of
the amount. In the peculiar facts and circumstances of the case, the parties are left to bear their own
costs. The reference is answered accordingly. A copy of this Award be sent to the appropriate
Government for publication in the official gazette and the file after due completion be consigned to
the Record Room.

Announced in the open Court today this 18th day of February, 2019.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.

Ref. No. 106/18

Sh. Ajay Kumar s/o Shri Sunil Kumar, r/o House No.79, Ward No.4, V.P.O. Santokhgarh,
District Una, H.P.

Versus

The Employer/Managing Director, M/s Punjab Laminates Private Limited, 9-10, Industrial
Mehatpur, District Una, H.P.

19-02-2019 Present : None for the petitioner.
Sh. Jasvir Singh, HR, A.R. for the respondent.

Letter of authorisation has been filed on behalf of respondent. Process issued for service of
petitioner has been received back served through his family member, i.e., brother. Case called
several times but none has appeared on behalf of the petitioner despite due knowledge. It is 11.30
A.M. Be awaited and put up after lunch hours.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

19-02-2019 Present : None for the petitioner.
Sh. Jasvir Singh, (HR) A.R. for the respondent.

Case has been called again several times but none has appeared on behalf of petitioner. It is
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2.30 P.M. None appearance of petitioner or his Ld. Counsel today is indicative of the fact that he is
not interested to pursue the present reference and accordingly the reference is disposed of for want
of prosecution.

Reference is answered in the aforesaid terms. The parties to bear their own costs.

Let copy of the Order/Award be sent to the appropriate Government for information and
further necessary action / publication. The file, after completion be consigned to the records.

Announced:
19-02-2019 Sd/-
(YOGESH JASWAL),
Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA , AT DHARAMSHALA (H.P.)

Ref. No. : 164/2016
Date of Institution 1 17-03-2016
Date of Decision : 19-02-2019

Shri Man Dev s/o Shri Doli Ram, r/o Village Kawas, P.O. Karail, Tehsil Pangi, District
Chamba, H.P.

Versus
The Executive Engineer, H.P.P.W.D. Division, Killar, Tehsil Pangi, District Chamba, H.P.
Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. N.L. Kaundal, AR
: Sh. Vijay Kaundal, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether alleged termination of services of Sh. Man Dev s/o Sh. Doli Ram, Village
Kawas, P.O. Karail, Tehsil Pangi, Distt. Chamba, H.P. from 2005, by the Executive
Engineer, H.P.P.W.D. Division, Killar, Tehsil Pangi, District Chamba, H.P. who had
worked as beldar on daily wages basis only for 195 days, 185 days, 148 days, 138 days, 171
days, 151 days, 138 days, 94 days and 87 days during the year 1997, 1998, 1999, 2000,
2001, 2002, 2003, 2004 and 2005 and has raised his industrial dispute vide demand notice
dated 1-9-2012 after more than 7 years, allegedly without complying with the provisions of
the Industrial Disputes Act, 1947 is legal and justified? If not, keeping in view of working
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period mentioned above and delay of more than 7 years in raising the industrial dispute,
what amount of back wages, seniority, past service benefits and compensation the above ex-
worker is entitled to from the above employer/management?”’

2. The case of the petitioner, as it emerges from the statement of claim, is that he was
appointed as daily waged beldar on muster roll basis, without any appointment letter, in the month
of March, 1997. He intermittently worked uptil October, 2004 with the respondent. Fictional breaks
were given from time to time so that 160 days could not be completed in each calendar year. For
the tribal area, the State of Himachal Pradesh had fixed criteria for 160 days for the purpose of
continuous service under Section 25-B of the Industrial Disputes Act, 1947 (hereinafter referred to
‘the Act’ for short) Act. It is further alleged that the respondent had unlawfully terminated the
services of the petitioner. It is further the case of the petitioner that the petitioner had been
retrenched without giving notice of retrenchment and compensation in lieu thereof. At the time of
his termination, the persons junior to him were retained in service by the respondent. It is asserted
that during the year 2003 to 2005, the respondent had disengaged the services of more than 500
daily waged workmen in different Sub Division i.e. IPH and HPPWD. The respondent had violated
the principle of ‘first come last go’. The names of the juniors, who were retained in service by the
respondent are S/Sh./Smt. Janto Devi, Jeet Singh, Gijja Ram, Laxmi Devi and Gian Chand. It is
further alleged that after termination of the services of the petitioner, the respondent had appointed
new/fresh hands namely S/Sh. Shma Lal and Gautam Singh. He was not given an opportunity of re-
employment. From the date of his disengagement, he is unemployed. He had approached the
respondent time and again to re-engage his services, but in vain. He is entitled to regularization
after completion of eight years of service with all consequential benefits. He has been
discriminated. The act and conduct of the respondent is illegal and unjustified. It is also violative of
Sections 25-F, 25-G and 25-H of the Act.

As such, it is evident from the prayer clause of the petition/statement of claim, the petitioner
has claimed the following relief(s) in this case:—

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and he be granted all
consequential benefits as also the other allowances, besides being other benefits and
regularizations after eight years of service with seniority and back wages, and other relief(s)
to which the claimant may be found entitled to.”

3. On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack of
maintainability and that the petition was bad on account of delay and laches have been taken. It was
asserted that the petitioner was engaged as a daily waged beldar in the year 1997 and who remained
engaged till the year 2005. He had worked intermittently with the department and had left the job of
his own sweet will, and had been coming to work at his own convenience. No fictional breaks had
ever been given to him by the respondent. He had not completed 160 days in any calendar year, as
required for the tribal area of Pangi Tehsil, as is evident from the mandays chart. It was also
asserted that the services of the petitioner had never been terminated by the respondent. He had
never approached the respondent and had left the work of his own sweet will and volition.
Regarding the allegation of engagement of persons junior to the petitioner, it was asserted that they
were appointed as per orders of the Labour Court. No other workmen junior to the petitioner had
ever been retained in service by the respondent. Since, the petitioner had left the job of his own,
there was no need of serving a notice upon him or to pay one month wages in lieu thereof. The
respondent had not violated the principle of ‘last come first go’. If the petitioner had been
terminated in the year 2005, he certainly would have raised an industrial dispute, but the same was
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raised by him before the Labour Officer only in the year 2012, i.e. after about 07 years, hence the
same is bad due to delay and laches. Since the services of the petitioner had not been terminated by
the respondent, the question of issuance of notice or wages in lieu thereof did not arise and there
was also no necessity to chargesheet or issue any notice to him after his termination. It was
specifically asserted that the petitioner was an agriculturist and was gainfully employed, hence was
not entitled for back wages.

In these circumstances, the respondent prays that the petition in hand be dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement of
claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination and
adjudication by this Tribunal vide order dated 30-8-2017:—

(1) Whether the termination of services of petitioner by the respondent w.e.f. 2005 is/was
illegal and unjustified as alleged?
(2) Ifissue No.l is proved in affirmative, to what service benefits the petitioner is entitled
to?

(3) Whether the claim petition is not maintainable in the present form as alleged?
..OPR.

(4) Whether the claim petition is bad on account of delay and laches on the part of
petitioner as alleged?

Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the issues
so framed. The petitioner, namely Shri Man Dev appeared as PW1 and tendered in evidence his
statement by way of affidavit Ex. PW1/A, copy of seniority list of 15 workers Ex. PW1/B and copy
of seniority list of 10 workers Ex. PW1/C. The respondent examined one Shri B.K. Kapil, who
tendered his statement by way of affidavit Ex. RW1/A, copy of mandays chart of petitioner Ex.
RW1/B and copy of mandays chart of the co-workers Ex. RW1/C.

7. Arguments of the Learned Counsel/Authorized Representative for the petitioner and
District Attorney for the respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under: —

Issue No. 1 :Yes

Issue No. 2 : Discussed

Issue No. 3 : No

Issue No. 4 : No

Relief. : Petition is partly allowed awarding lump-sum compen-

sation of 1,25,000/- per operative part of award.
REASONS FOR FINDINGS
Issues No.1,2 and 4 :

9. All these issues are intrinsically connected with each other and required common
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appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Shri Man Dev (petitioner) stepped into the witness box as PW1. In his affidavit
Ex.PW1/A submitted under Order 18 Rule 4 of the Code of Civil Procedure, he reiterated on oath
the contents of the petition/statement of claim in its entirety.

In the cross-examination, he admitted that he had been engaged as a daily waged beldar for
the first time in the year 1997. He also specifically denied that in between he of his own had been
absenting himself. He denied that he had worked intermittently from the year 1997 uptil October,
2005. He also denied that he had not worked for 160 days in all the years to fulfill the criteria of
tribal area. He works as an agriculturist and these days is earning his livelihood from agricultural
chores. He admitted that he did not know Shri Sanjay Kumar. He denied that he had not made
representation since October, 2005 uptil 2012 anywhere.

11. Ex. PW1/B is the copy of mandays chart relating to Shri Tek Chand and others.
12. Ex. PWI1/C is the copy of seniority list relating to Shri Jeet Singh and others.

13. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4 of the
Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

In the cross-examination, he admitted that the petitioner was employed as a daily waged
worker in the department. He was also categorical that no appointment order had been issued while
engaging the petitioner. He also clearly admitted that during the period of work, no departmental
inquiry had been initiated against the petitioner. He also clearly admitted that as per the record, the
petitioner had never been called again on work. Volunteered that, he had left the job of his own. He
also admitted that as per the Court orders, when the co-workers were re-engaged, the petitioner had
not been called for work.

14. Ex. RW1/B is the mandays chart relating to the petitioner.

15. Ex. RW1/C is the mandays chart relating to the co-workers.

16. The version of the petitioner is that his services were engaged as a daily waged beldar
by the respondent in the month of March, 1997 and had worked as such till October, 2005. The
respondent admitted the fact in the reply that the petitioner was appointed as a daily waged beldar
in the year 1997 and he had worked as such uptil the year 2005. It was also suggested to the
petitioner (PW1) in his cross-examination that he had been engaged as a daily waged beldar by the
department in the year 1997. He admitted the suggestion. The respondent has place and proved on
record the mandays chart pertaining to the petitioner as Ex. RW1/B. Its perusal discloses that the
services of the petitioner were engaged by the respondent in the month of March, 1997 for the first
time as daily waged beldar and he had worked as such uptil October, 2005. Manifest that the claim
of the petitioner that he was appointed by the respondent in the year 1997 as a daily waged beldar
and that he worked as such uptil October, 2005 is duly established on record.

17. As per the mandays chart Ex. RW1/B, the petitioner had worked for 195 days in the
year 1997, 185 days in the year 1998, 148 days in the year 1999, 138 days in the year 2000, 171
days in the year 2001, 151 days in the year 2002, 138 days in the year 2003, 94 days in the year
2004 and for 87 days in the year 2005. Thus, in his total service for a period of nine years in
between March, 1997 to October, 2005, he had worked for 1307 days. Be it recorded here that the
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petitioner had not worked for more than 160 days preceding 12 calendar months from the date of
his termination, which is claimed to have taken place by the petitioner as per petition/statement of
claim in October, 2005. Since, there is no reference received from the Labour Commissioner on the
point of artificial breaks, this Court is to confine its findings only with regard to alleged illegal
termination. It is established on record that the petitioner had not worked for 160 days preceding 12
calendar months from the date of his termination. It is evident from the mandays chart that from
October, 2004 till September, 2005 the petitioner had only worked for 77 days, therefore,
immediately in the preceding 12 calendar months from the month of termination, petitioner had not
worked for 160 days, so as to meet the requirement of law of having continuous service of one
year. Thus, it was not required of the respondent to have issued notice as provided under Section
25-F of the Act. So, it can safely be held that the respondent had not violated the provisions of
Section 25-F of the Act, as claimed by the petitioner.

18. A plea was taken by the respondent that the petitioner was an intermittent worker. He
left the job of his own free will and volition. It is well known that the abandonment has to be
proved like any other fact by the respondent/employer. In Eagle Hunter Solutions Ltd. vs. Sh.
Prem Chand reported in /2019 (160) FLR 16/, it has been held by the Hon’ble Delhi High Court
that burden of proving of abandonment is upon the management. Simply because a workman fails
to report for duty, it cannot be presumed that he/she has left/abandoned the job. There is nothing on
the record to show that a notice was served upon the petitioner by the respondent calling upon him
to resume the duties after he allegedly left the same. Absence from duty is a serious misconduct.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
his alleged willful absence from duty. Shri B.K. Kapil (RW1) clearly admitted that during the
period of work, no departmental inquiry had been initiated against the petitioner. Thus, the plea of
abandonment put forth by the respondent/employer is not established.

19. Ex. RWI1/C, the mandays chart/seniority list of beldar category relating to Shri Jai
Dass and sixteen others, reveals that Shri Dev Raj was appointed in the year 1989, whereas the
services of Shri Thumni Devi were engaged in the year 1992, those of Shri Ram Kishan and Smt.
Laxmi were engaged in the year 1994, those of S/Shri Baldev and Prem Lal in the year 1995, those
of S/Shri Parkash Chand, Hari Ram and Rattan Chand were engaged in the year 1997, those of Shri
Jai Dass in the year 1998, those of Shri Tek Chand were engaged in the year 1999, while those of
S/Shri Sucheta Ram and Budhi Ram in the year 2001 and that of Smt. Ram Dei in the year 2003,
those of Shri Shyam Lal in the year 2006 and that of Shri Gautam Singh in the year 2007. Of
course, a note has been given on Ex. RW1/C that all these workers, except for Shri Shyam Lal and
Shri Gautam Singh mentioned at serial Nos. 16 & 17, were engaged as per the orders of this
Court/Tribunal. At the cost of reiteration, I will like to add that the month of initial appointment of
the petitioner as per Ex. RW1/B is March, 1998. There is nothing on record to show that S/Shri Jai
Dass, Tek Chand, Sucheta Ram, Budhi, Smt. Ram Dei, were senior to the petitioner. This indicates
that the persons junior to the petitioner are still serving the respondent/department. The latter had
failed to adhere to the principle of ‘last come first go’. Retaining the juniors at the cost of senior is
nothing but unfair labour practice. There is nothing on the file to establish that at the time of re-
engaging the persons junior to the petitioner, an opportunity of re-employment was afforded to him.

20. Such being the situation, I have no hesitation to conclude that respondent has
contravened the provisions of Sections 25-G and 25-H of the Act.

21. Faced with the situation, it was contended for the respondent that the junior workers
had been engaged and retained in service as per the orders of Labour Court-cum-Industrial
Tribunal. No doubt, a note has been given on Ex. RW1/C that all the co-workers had been re-
engaged as per the orders of Labour Court-cum-Industrial Tribunal, but merely because on the basis
of orders of the Court the persons shown therein had been re-engaged, does not defeat the claim of
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the petitioner that they were junior to him. Even if the petitioner has failed to prove on record that
he had worked for more than 160 days and that as per the policy framed by the Government of
Himachal Pradesh from time to time, he was entitled for regularization of his service, but the
respondent cannot be absolved from its accountability with regard to the provisions of Sections 25-
G and 25-H of the Act, which as discussed above have been violated.

22. While testifying in the Court as PW1, the petitioner has given his age as 46 years. It is
well known that a person like the petitioner will not sit at home during the period he is/was out of
the service. Otherwise too, during his cross-examination, the petitioner admitted that he is an
agriculturist and earns his livelihood by doing agricultural chores. The petitioner has failed to
discharge the initial onus that during the period of his forced idleness, he is/was not gainfully
employed, so he is not entitled to the back wages.

23. The Learned District Attorney for the respondent contended that there being inordinate
delay in the steps taken by the petitioner for the redressal of his grievance, his claim suffers from
the vice of delay and laches, which disentitles him to the relief(s) he has prayed for. This
contention, to my thinking, appears to be ill conceived. The question of delay and laches was
considered by our own Hon’ble High Court in case titled as Divisional Manager, Himachal
Pradesh Forest Corporation, Division Sunder Nagar, District Mandi, H.P. vs. Dilu Ram (CWP
No. 95/2000 decided on 26-8-2004) wherein it was inter alia held:—

“It is well settled that plea of delay if raised by the employer is required to be proved as a

matter of fact by showing the real prejudice and not as a mere hypertechnical defence
though reference to the Labour Court can be generally questioned on the ground of delay
alone. The provisions of Article 137 of the Schedule to the Limitation Act, 1963 are not
applicable to the proceedings under the Act and that the relief under it cannot be denied to
the workman merely on the ground of delay (See Ajaib Singh v. Sirhind Co-Op. Marketing-
cum-Processing Service Society Ltd. 1999 (82) FLR 137 (SC)....”

24. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007 (H.P.)
1160, delay of more than 10 years was condoned by our own Hon’ble High Court and it was laid
down that the principle of Limitation Act was not applicable to the industrial dispute. Similarly, it
was laid down by the Hon’ble Supreme Court in Ajayab Singh vs. Sirhind Co-operative
Marketing-cum-Processing Society Limited and Another, (1999) 6 SCC 82 that the principle of
Limitation Act, 1963 did not apply to the proceeding under the Industrial Disputes Act.

25. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings. On failure
of the conciliation move, the said Officer had referred the matter to the Labour Commissioner,
Himachal Pradesh vide his report under Section 12(4) of the Act. On the basis of this report, the
Labour Commissioner referred the dispute to this Court under Section 10(1) of the Act, vide
Notification No.11-5/99(Lab)ID/2016/Chamba, dated 8th March, 2016. In view of the period of
time that elapsed before the matter came to be referred to this Court, the petitioner who felt
aggrieved by his unlawful retrenchment, cannot be said to have delayed the steps he took for the
redressal of his grievance. His claim, therefore, does not suffer from the vice of delay and laches.
So, the aforesaid contention of the learned District Attorney merits rejection and is rejected.

26. In case titled as Assistant Engineer Rajasthan Development Corporation and another
vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble Supreme
Court that before exercising its judicial discretion, the Labour Court has to keep in view all relevant
factors including the mode and manner of appointment, nature of employment, length of service,
the ground on which termination has been set aside and the delay in raising industrial dispute
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before grant of relief in an industrial dispute. It was also observed that the workman had worked for
286 days and had raised industrial dispute in the year 1992, whereas his services had been
terminated in the year 1986 and had raised industrial dispute after six years. It was held that though
the compensation awarded by the Single Judge of the Hon’ble High Court was too low and liable to
be enhanced by the Division Bench, but surely reinstatement of the workman in the facts and
circumstances was not the appropriate relief and thus a lump-sum of Rs.1 lakh alongwith interest @
9% per annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 09 years and actually worked for
1307 days as per mandays chart on record and that the services of petitioner were disengaged in
October, 2005, who had worked as non- skilled worker and had raised industrial dispute by
issuance of demand notice after about seven years i.e. demand notice was given on 01-9-2012. It is
also pertinent to mention here that the petitioner on the date of filing the claim petition, was aged
46 years and had a sufficient spell of life to work and earn his livelihood. Taking into consideration
the factors mentioned above and the precedent laid down by the Hon’ble Supreme Court in Geetam
Singh’s case (supra), the petitioner is not entitled for reinstatement or for back wages, but only for
lump-sum compensation.

27. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of 1,25,000/- (Rupees one lakh twenty five thousand only) would be an appropriate
relief to which the petitioner is entitled to in the facts and circumstances of the given case. It is
further made clear that amount of compensation shall be paid within four months from the date of
receipt of Award, failing which the petitioner would be entitled to interest @ 9% per annum from
date of Award till its realization. Issues No. 1 and 2 are answered and decided accordingly, while
issue No. 4 is answered in the negative and against the respondent.

Issue No. 3:

28. It has not been shown by the respondent as to how the present petition/statement of
claim is not maintainable. Moreover, this issue was not pressed for by the learned District Attorney
appearing for the respondent at the time of arguments. Otherwise also, from the pleadings and
evidence on record, it cannot be said that the petition/statement of claim is not maintainable. Hence,
this issue is answered in the negative and against the respondent.

Relief :

29. In the light of what has been discussed hereinabove while recording the findings on
issues supra, the respondent is hereby directed to pay a compensation of 1,25,000/- (Rupees one
lakh twenty five thousand only) to the petitioner in lieu of the reinstatement, back wages, seniority
and past service benefits. Amount of compensation so awarded shall be paid by the respondent to
the petitioner within four months from the date of receipt of Award failing which the respondent
shall be liable to pay interest @ 9% per annum on the said amount from the date of award till
realization/deposit of the amount. In the peculiar facts and circumstances of the case, the parties are
left to bear their own costs.

The reference is answered accordingly. A copy of this Award be sent to the appropriate
Government for publication in the official gazette and the file after due completion be consigned to
the Record Room.

Announced in the open Court today this 19th day of February, 2019.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA, AT DHARAMSHALA (H.P.)

Ref No. 1 64/2017
Date of Institution 1 22-02-2017
Date of Decision - 19-02-2019

Shri Nawang Dorze s/o Shri Ganga Ram, r/o Village Sural Bhatori, P.O. Sural Tai, Tehsil
Pangi, District Chamba, H.P.

Versus

The Executive Engineer, [.P.H.&H.P.P.W.D Division Pangi at Killar, Tehsil Pangi, District
Chamba, H.P.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. O.P. Bhardwaj Adv.
For the Respondent : Sh. Soham Kaushal, A.D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether alleged termination of services of Sh. Nawang Dorze s/o Sh. Ganga Ram,
Village Sural Bhatori, P.O. Sural Tai, Tehsil Pangi, Distt. Chamba, H.P. during year 2005
by the Executive Engineer, IPH & HPPWD Division, Pangi at Killar Tehsil Pangi, District
Chamba, H.P. who had worked as beldar on daily wages basis only for 842.5 days during
the year 1995 to 1997 and the year 1999 and thereafter 2001 to 2004 and has raised his
industrial dispute vide demand notice dated 13-12-2015 after more than 10 years, allegedly
without complying with the provisions of the Industrial Disputes Act, 1947 is legal and
justified? If not, keeping in view of working period as mentioned above and delay of more
than 10 years in raising the industrial dispute, what amount of back wages, seniority, past
service benefits and compensation the above ex-worker is entitled to from the above
employer/management?”

2. The case of the petitioner, as it emerges from the statement of claim, is that he was
appointed as daily waged beldar on muster-roll basis, without any appointment letter, in the year
1991. He continuously worked with intermittent breaks uptil October, 2005 with the respondent.
Fictional breaks were given from time to time so that 160 days could not be completed in each
calendar year. It is also an averment that the respondent had not maintained the seniority and
persons junior to the petitioner have been allowed to continue as beldars. The respondent had
violated the principle of ‘first come last go’. For the tribal area, the State of Himachal Pradesh had
framed a policy for regularization of daily waged workers who had worked for 160 days in each
calendar year. It is further the case of the petitioner that the petitioner had been retrenched without
giving notice of retrenchment and compensation in lieu thereof. The breaks were to be counted as
continuous service for the purpose of calculation of 160 days, as provided under Section 25-B of
the Industrial Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for short). At the time of his
termination, the persons junior to him were retained in service by the respondent. The names of the
juniors, who were retained in service by the respondent are S/Shri Tek Chand, Baldev, Trilok
Chand and Hari Ram. He was not given an opportunity of re-employment. From the date of his
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disengagement, he is unemployed. He had approached the respondent time and again to re-engage
his services, but in vain. He is entitled to regularization after completion of eight years of service
with all consequential benefits. He has been discriminated. The act and conduct of the respondent is
illegal and unjustified. It is also violative of Sections 25-F, 25-G and 25-H of the Act. As such, it is
evident from the prayer clause of the petition/statement of claim, the petitioner has claimed the
following relief(s) in this case:—

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and he be granted all
consequential benefits as also the other allowances, besides being other benefits and
regularizations after eight years of service with seniority and back wages, and other relief(s)
to which the claimant may be found entitled to.”

3. On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack of
maintainability and that the petition was bad on account of delay and laches have been taken. It was
asserted that the petitioner was engaged as a daily waged beldar in the year 1994 and who remained
engaged till the year 2004. He had worked intermittently with the department and had left the job of
his own sweet will, and had been coming to work at his own convenience. No fictional breaks had
ever been given to him by the respondent. He had not completed 160 days in any calendar year, as
required for the tribal area of Pangi Tehsil, as is evident from the mandays chart. It was also
asserted that the services of the petitioner had never been terminated by the respondent. He had
never approached the respondent and had left the work of his own sweet will and volition.
Regarding the allegation of engagement of persons junior to the petitioner, it was asserted that they
were appointed as per orders of the Labour Court. No other workmen junior to the petitioner had
ever been retained in service by the respondent. Since, the petitioner had left the job of his own,
there was no need of serving a notice upon him or to pay one month wages in lieu thereof. The
respondent had not violated the principle of ‘last come first go’. If the petitioner had been
terminated in the year 2004, he certainly would have raised an industrial dispute, but the same was
raised by him before the Labour Officer only in the year 2015, i.e. after about 11 years, hence the
same is bad due to delay and laches. Since the services of the petitioner had not been terminated by
the respondent, the question of issuance of notice or wages in lieu thereof did not arise and there
was also no necessity to charge-sheet or issue any notice to him after his termination. It was
specifically asserted that the petitioner was an agriculturist and was gainfully employed, hence was
not entitled for back wages. In these circumstances, the respondent prays that the petition in hand
be dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement of
claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination and
adjudication by this Tribunal vide order dated 6-3-2018:—

(1) Whether termination of the services of the petitioner by the respondent during year,
2005 is/was improper and unjustified as alleged?

(2) Ifissue No.l is proved in affirmative, to what service benefits the petitioner is entitled
to?

(3) Whether the claim petition is not maintainable in the present form as alleged?
..OPR.
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(4) Whether the claim petition is bad on account of delay and laches as alleged?

..OPR.
Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the issues
so framed. The petitioner, namely Shri Nawang Dorze appeared as PW1 and tendered in evidence
his statement by way of affidavit Ex. PW1/A and copy of seniority list Ex. PW1/B. The respondent
examined one Shri B.K. Kapil, who tendered his statement by way of affidavit Ex. RW1/A, copy of
mandays chart of petitioner Ex. RW1/B and copy of mandays chart of the co-workers Ex. RW1/C.

7.  Arguments of the learned counsel for the petitioner and Assistant District Attorney for
the respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:—

Issue No. 1 :Yes

Issue No. 2 : Discussed

Issue No. 3 : No

Issue No.4 : No

Relief : Petition is partly allowed awarding lump-sum compen-

sation of Rs. 1,00,000/- per operative part of award.
REASONS FOR FINDINGS
Issues No. 1,2 and 4-:

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Shri Nawang Dorze (petitioner) stepped into the witness box as PW1. In his affidavit
Ex.PW1/A submitted under Order 18 Rule 4 of the Code of Civil Procedure, he reiterated on oath
the contents of the petition/statement of claim in its entirety.

11. In the cross-examination, he denied that he had been engaged as a daily waged beldar
from July, 1994 uptil September, 2004. He also specifically denied that in between he of his own
had been absenting himself. Volunteered that, he had worked about for 15-16 years. He admitted
that he had not worked in the year 2005. Volunteered that, he had been disengaged in the year
2005. He also denied that he had not worked for 160 days in all the years to fulfill the criteria of
tribal area. He admitted that the department/respondent had rightly given his working details.
However, he denied that the respondent had never removed him from work or given fictional
breaks to him. He works as an agriculturist and these days is earning his livelihood from
agricultural chores. He specifically denied that the co-workers have been re-engaged as per the
orders of the Court. He further admitted that he had not made representation since the year 2004
uptil the year 2015.

12. Ex. PW1/B is the copy of mandays chart relating to Sh. Suraj Ram & ors.

13. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4 of the
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Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him. In the
cross-examination, he admitted that the petitioner was employed as a daily waged worker in the
department. He was also categorical that no appointment order had been issued while engaging the
petitioner. He denied that the petitioner had worked continuously from the year 1991 uptil the year
2005. He also clearly admitted that during the period of work, no departmental inquiry had been
initiated against the petitioner. He also clearly admitted that as per the record, the petitioner had
never been called again on work. Volunteered that, he had left the job of his own. He also admitted
that as per the Court orders, when the co-workers were re-engaged, the petitioner had not been
called for work.

14. Ex. RW1/B is the mandays chart relating to the petitioner.
15. Ex. RW1/C is the mandays chart relating to the co-workers.

16. The version of the petitioner is that his services were engaged as a daily waged beldar
by the respondent in the year 1991 and had worked as such till October, 2005. The respondent has
pleaded that the petitioner was appointed as a daily waged beldar in the year 1994 and he had
worked as such uptil the year 2004. Although, the petitioner (PW1) in his cross-examination denied
the fact that he had been engaged in the month of July, 1994 by the respondent and had worked
only uptil September, 2004, but the respondent has proved on record the mandays chart pertaining
to the petitioner as Ex. RW1/B. Its perusal discloses that the services of the petitioner were engaged
by the respondent in the month of July, 1994 for the first time as daily waged beldar and he had
only worked as such uptil September, 2004. The claimant/petitioner has not placed or exhibited on
record any document to show that he was appointed by the respondent in the year 1991 and that he
had worked uptil October, 2005, as claimed.

17. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 132 days in
the year 1994, 27 days in the year 1996, 87 days in the year 1997, 94 days in the year 1999, 40
days in the year 2001, 126 days in the year 2002, 113 days in the year 2003 and for 101 days in the
year 2004. Thus, in his total service for a period of eight years in between July, 1994 to September,
2004, he had only worked for 720’ days. Be it recorded here that the petitioner had not worked for
more than 160 days preceding 12 calendar months from the date of his termination, which is
claimed to have taken place by the petitioner as per petition/statement of claim in October, 2005.
Since, there is no reference received from the Labour Commissioner on the point of artificial
breaks, this Court is to confine its findings only with regard to alleged illegal termination. It is
established on record that the petitioner had not worked for 160 days preceding 12 calendar months
from the date of his termination. It is evident from the mandays chart that in the year, 2004 the
petitioner had only worked for 101 days, therefore, immediately in the preceding 12 calendar
months from the month of termination, petitioner had not worked for 160 days, so as to meet the
requirement of law of having continuous service of one year. Thus, it was not required of the
respondent to have issued any notice as provided under Section 25-F of the Act. So, it can safely be
held that the respondent had not violated the provisions of Section 25-F of the Act, as claimed by
the petitioner.

18. A plea was taken by the respondent that the petitioner was an intermittent worker. He
left the job of his own free will and volition. It is well known that the abandonment has to be
proved like any other fact by the respondent/employer. In Eagle Hunter Solutions Ltd. vs. Sh.
Prem Chand reported in /2019 (160) FLR 16/, it has been held by the Hon’ble Delhi High Court
that burden of proving of abandonment is upon the management. Simply because a workman fails
to report for duty, it cannot be presumed that he/she has left/abandoned the job. There is nothing on
the record to show that a notice was served upon the petitioner by the respondent calling upon him
to resume the duties after he allegedly left the same. Absence from duty is a serious misconduct.
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Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
his alleged willful absence from duty. Shri B.K. Kapil (RW1) clearly admitted that during the
period of work, no departmental inquiry had been initiated against the petitioner. Thus, the plea of
abandonment put forth by the respondent/employer is not established.

19. Ex. RW1/C, the mandays chart/seniority list of beldar category relating to Shri Suraj
Ram and seventeen others, reveals that Shri Dev Raj was appointed in the year 1989, whereas the
services of Shri Balwant Kumar were engaged in the year 1994, those of Shri Bameshwar Dutt
were engaged in the year 1995, those of S/Shri Raj Kumar and Sher Singh in the year 1996, those
of S/Shri Suraj Ram, Parkash Chand, Hari Ram, Chuni Lal and Smt. Sarita Devi were engaged in
the year 1997, those of Shri Jai Dass in the year 1998, those of Shri Tek Chand were engaged in the
year 1999, while those of Shri Chunku in the year 2000, those of Shri Budhi Ram in the year 2001
and that of Smt. Ram Dei in the year 2003. Of course, a note has been given on Ex. RW1/C that all
these workers, except for Shri Parkash Chand mentioned at serial No.5, were engaged as per the
orders of this Court/Tribunal. At the cost of reiteration, I will like to add that the month of initial
appointment of the petitioner as per Ex. RW1/B is July, 1994. There is nothing on record to show
that S/Shri Suraj Ram, Jai Dass, Tek Chand, Chunku Ram, Parkash Chand, Budhi Ram,
Bameshwar Dutt, Raj Kumar, Smt. Bhag Dei, Smt. Ram Dei, Smt. Sarita Devi, Hari Ram, Baldev,
Balwant Kumar and Chuni Lal were senior to the petitioner. This indicates that the persons junior
to the petitioner are still serving the respondent/department. The latter had failed to adhere to the
principle of ‘last come first go’. Retaining the juniors at the cost of senior is nothing but unfair
labour practice. There is nothing on the file to establish that at the time of re-engaging the persons
junior to the petitioner, an opportunity of re-employment was afforded to him.

20. Such being the situation, I have no hesitation to conclude that the respondent has
contravened the provisions of Sections 25-G and 25-H of the Act.

21. Faced with the situation, it was contended for the respondent that the junior workers
had been engaged and retained in service as per the orders of Labour Court-cum-Industrial
Tribunal. No doubt, a note has been given on Ex. RWI1/C that all the co-workers had been re-
engaged as per the orders of Labour Court-cum-Industrial Tribunal, but merely because on the basis
of orders of the Court the persons shown therein had been re-engaged, does not defeat the claim of
petitioner that they were junior to him. Even if the petitioner has failed to prove on record that he
had worked for more than 160 days and that as per the policy framed by the Government of
Himachal Pradesh from time to time, he was entitled for regularization of his service, but the
respondent cannot be absolved from its accountability with regard to the provisions of Sections 25-
G and 25-H of the Act, which as discussed above have been violated.

22. While testifying in the Court as PW1, the petitioner has given his age as 40 years. It is
well known that a person like the petitioner will not sit at home during the period he is/was out of
the service. Otherwise too, during his cross-examination, the petitioner admitted that he is an
agriculturist and earns his livelihood by doing agricultural chores. It is also evident from his cross-
examination that he is having landed property. The petitioner has failed to discharge the initial onus
that during the period of his forced idleness, he is/was not gainfully employed, so he is not entitled
to the back wages.

23. The learned Assistant District Attorney for the respondent contended that there being
inordinate delay in the steps taken by the petitioner for the redressal of his grievance, his claim
suffers from the vice of delay and laches, which disentitles him to the relief(s) he has prayed for.
This contention, to my thinking, appears to be ill conceived. The question of delay and laches was
considered by our own Hon’ble High Court in case titled as Divisional Manager, Himachal
Pradesh Forest Corporation, Division Sunder Nagar, District Mandi, H.P. vs. Dilu Ram (CWP
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No. 95/2000 decided on 26-8-2004) wherein it was inter alia held:—

“It is well settled that plea of delay if raised by the employer is required to be proved as a
matter of fact by showing the real prejudice and not as a mere hypertechnical defence
though reference to the Labour Court can be generally questioned on the ground of delay
alone. The provisions of Article 137 of the Schedule to the Limitation Act, 1963 are not
applicable to the proceedings under the Act and that the relief under it cannot be denied to
the workman merely on the ground of delay (See Ajaib Singh Vs. Sirhind Co-Op.
Marketing-cum-Processing Service Society Ltd. 1999 (82) FLR 137 (SC)....”

24. In Divisional Manager, HPFC & another Vs. Garibu Ram, Latest HLJ 2007 (HP)
1160, delay of more than 10 years was condoned by our own Hon’ble High Court and it was laid
down that the principle of Limitation Act was not applicable to the industrial dispute. Similarly, it
was laid down by the Hon’ble Supreme Court in Ajayab Singh Vs. Sirhind Co-operative
Marketing-cum-Processing Society Limited and Another, (1999) 6 SCC 82 that the principle of
Limitation Act, 1963 did not apply to the proceeding under the Industrial Disputes Act.

25. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings. On failure
of the conciliation move, the said Officer had referred the matter to the Labour Commissioner,
Himachal Pradesh vide his report under Section 12(4) of the Act. On the basis of this report, the
Labour Commissioner referred the dispute to this Court under Section 10(1) of the Act, vide
Notification No.11-5/99(Lab.)ID/2016/Chamba, dated 9th January, 2017. In view of the period of
time that elapsed before the matter came to be referred to this Court, the petitioner who felt
aggrieved by his unlawful retrenchment, cannot be said to have delayed the steps he took for the
redressal of his grievance. His claim, therefore, does not suffer from the vice of delay and laches.
So, the aforesaid contention of the learned Assistant District Attorney merits rejection and is
rejected.

26. In case titled as Assistant Engineer Rajasthan Development Corporation and another
Vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble Supreme
Court that before exercising its judicial discretion, the Labour Court has to keep in view all relevant
factors including the mode and manner of appointment, nature of employment, length of service,
the ground on which termination has been set aside and the delay in raising industrial dispute
before grant of relief in an industrial dispute. It was also observed that the workman had worked for
286 days and had raised industrial dispute in the year 1992, whereas his services had been
terminated in the year 1986 and had raised industrial dispute after six years. It was held that though
the compensation awarded by the Single Judge of the Hon’ble High Court was too low and liable to
be enhanced by the Division Bench, but surely reinstatement of the workman in the facts and
circumstances was not the appropriate relief and thus a lump-sum of Rs.1 lakh along-with interest
@ 9% per annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 08 years and actually worked for
720%: days as per mandays chart on record and that the services of petitioner were disengaged in
September, 2004, who had worked as non- skilled worker and had raised industrial dispute by
issuance of demand notice after more than ten years i.e. demand notice was given on 3-12-2015. It
is also pertinent to mention here that the petitioner on the date of filing the claim petition, was aged
40 years and had a sufficient spell of life to work and earn his livelihood. Taking into consideration
the factors mentioned above and the precedent laid down by the Hon’ble Supreme Court in Geetam
Singh’s case (supra), the petitioner is not entitled for reinstatement or for back wages, but only for
lump sum compensation.

27. In view the discussion and findings arrived at by me above, a lump-sum compensation
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of 1,00,000/- (Rupees one lakh only) would be an appropriate relief to which the petitioner is
entitled to in the facts and circumstances of the given case. It is further made clear that amount of
compensation shall be paid within four months from the date of receipt of Award, failing which the
petitioner would be entitled to interest @ 9% per annum from date of Award till its realization.
Issues No. 1 and 2 are answered and decided accordingly, while issue No.4 is answered in the
negative and against the respondent.

Issue No. 3:

28. It has not been shown by the respondent as to how the present petition/statement of
claim is not maintainable. Moreover, this issue was not pressed for by the learned Assistant District
Attorney appearing for the respondent at the time of arguments. Otherwise also, from the pleadings
and evidence on record, it cannot be said that the petition/statement of claim is not maintainable.
Hence, this issue is answered in the negative and against the respondent.

Relief :

29. In the light of what has been discussed hereinabove while recording the findings on issues
supra, the respondent is hereby directed to pay a compensation of "1,00,000/- (Rupees one lakh
only) to the petitioner in lieu of the reinstatement, back wages, seniority and past service benefits.
Amount of compensation so awarded shall be paid by the respondent to the petitioner within four
months from the date of receipt of Award failing which the respondent shall be liable to pay
interest @ 9% per annum on the said amount from the date of award till realization/deposit of the
amount. In the peculiar facts and circumstances of the case, the parties are left to bear their own
costs. The reference is answered accordingly. A copy of this Award be sent to the appropriate
Government for publication in the official gazette and the file after due completion be consigned to
the Record Room.

Announced in the open Court today this 19th day of February, 2019.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA, AT DHARAMSHALA (H.P.)

Ref No. : 198/2016
Date of Institution 1 26-3-2016
Date of Decision 1 20-02-2019

Smt. Tirta Kumari w/o Shri Devi Chand, r/o Village Bakhoun, P.O. Kothi Karyoni, Tehsil
Pangi, District Chamba, H.P.

Versus

The Executive Engineer, H.P.P.W.D. Division, Killar, Tehsil Pangi, District Chamba, H.P.
..Respondent.
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Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. N.L. Kaundal, AR
: Sh. Vijay Kaundal, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether alleged termination of services of Smt. Tirta Kumari w/o Sh. Devi Chand, r/o
Village Bakhoun, P.O. Kothi Karyoni, Tehsil Pangi, District Chamba, H.P. from 2004, by
the Executive Engineer, H.P.P.W.D. Division, Killar, Tehsil Pangi, District Chamba, H.P.
who had worked as beldar on daily wages basis only for 145 days, 60 days, 116 days, 63
days, 112 days, 122.5 days and 99 days during the year 1997, 1998, 2001, 2002, 2003 and
2004 and had raised her industrial dispute vide demand notice dated 3-5-2012, after delay of
more than 8 years, allegedly without complying with the provisions of the Industrial
Disputes Act, 1947, is legal and justified? If not, keeping in view of working period as
mentioned above and delay of more than 8 years in raising the industrial dispute, what
amount of back wages, seniority, past services benefits and compensation the above ex-
worker is entitled to from the above employer/management?”’

2. The case of the petitioner, as it emerges from the statement of claim, is that she was
appointed as daily waged beldar on muster roll basis, without any appointment letter, in the year
1989. She continuously worked uptil September, 2004 with the respondent. Fictional breaks were
given from time to time so that 160 days could not be completed in each calendar year. For the
tribal area, the State of Himachal Pradesh had fixed criteria of 160 days for the purpose of
continuous service under Section 25-B of the of the Industrial Disputes Act, 1947 (hereinafter
referred to ‘the Act’ for short) Act. It is further the case of the petitioner that the petitioner had been
retrenched without giving notice of retrenchment and compensation in lieu thereof. At the time of
her termination, the persons junior to her were retained in service by the respondent. The
respondent had violated the principle of ‘first come last go’. The names of the juniors, who were
retained in service by the respondent are S/Shri/Smt. Janto Devi, Jeet Singh, Gijja Ram, Laxmi
Devi and Gian Chand. It is further alleged that after termination of the services of the petitioner, the
respondent had appointed new/fresh hands namely S/Sh. Sham Lal and Gautam Singh. She was not
given an opportunity of re-employment. From the date of her disengagement, she is unemployed.
She had approached the respondent time and again to re-engage her services, but in vain. She is
entitled to regularization after completion of eight years of service with all consequential benefits.
She has been discriminated. The act and conduct of the respondent is illegal and unjustified. It is
also violative of Sections 25-F, 25-G and 25-H of the Act. As such, it is evident from the prayer
clause of the petition/statement of claim, the petitioner has claimed the following relief(s) in this
case: —

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and she be granted all
consequential benefits as also the other allowances, besides being other benefits and
regularization after eight years of service with seniority and back wages, and other relief(s)
to which the claimant may be found entitled to.”

3.  On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack of
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maintainability and that the petition was bad on account of delay and laches have been taken. It was
asserted that the petitioner was engaged as a daily waged beldar in the year 1999 and who remained
engaged till the year 2004. She had worked intermittently with the department and had left the job
of her own sweet will, and had been coming to work at her own convenience. No fictional breaks
had ever been given to her by the respondent. She had not completed 160 days in any calendar year,
as required for the tribal area of Pangi Tehsil, as is evident from the mandays chart. It was also
asserted that the services of the petitioner had never been terminated by the respondent. She had
never approached the respondent and had left the work of her own sweet will and volition.
Regarding the allegation of engagement of persons junior to the petitioner, it was asserted that they
were appointed as per orders of the Labour Court. No other workmen junior to the petitioner had
ever been retained in service by the respondent. Since, the petitioner had left the job of her own,
there was no need of serving a notice upon her or to pay one month wages in lieu thereof. The
respondent had not violated the principle of ‘last come first go’. If the petitioner had been
terminated in the year 2004, she certainly would have raised an industrial dispute, but the same was
raised by her before the Labour Officer only in the year 2012, i.e. after about 08 years, hence the
same is bad due to delay and laches. Since the services of the petitioner had not been terminated by
the respondent, the question of issuance of notice or wages in lieu thereof did not arise and there
was also no necessity to charge-sheet or issue any notice to her after her termination. It was
specifically asserted that the petitioner was an agriculturist and was gainfully employed, hence was
not entitled for back wages. In these circumstances, the respondent prays that the petition in hand
be dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement of
claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination and
adjudication by this Tribunal vide order dated 30-8-2017:—

(1) Whether the termination of services of petitioner by the respondent w.e.f. 2004 is/was
illegal and unjustified as alleged?

(2) Ifissue No.l is proved in affirmative, to what service benefits the petitioner is entitled
to?

(3) Whether the claim petition is not maintainable in the present form as alleged?
..OPR.

(4) Whether the claim petition is bad on account of delay and laches on the part of
petitioner as alleged?

Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the issues
so framed. The petitioner, namely Smt. Tirta Kumari appeared as PW1 and tendered in evidence
her statement by way of affidavit Ex. PW1/A, copy of seniority list Ex. PW1/B and copy of
Mandays chart Ex. PW1/C. The respondent examined one Shri B.K. Kapil, who tendered his
statement by way of affidavit Ex. RW1/A, copy of mandays chart of the petitioner Ex. RW1/B and
copy of mandays chart of the co-workers Ex. RW1/C.

7. Arguments of the learned Authorized Representative for the petitioner and District
Attorney for the respondent heard and records gone through.
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8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:—

Issue No. 1 :Yes

Issue No. 2 : Discussed

Issue No. 3 : No

Issue No. 4 : No

Relief : Petition is partly allowed awarding lump-sum compen-

sation of 1,00,000/- per operative part of award.
REASONS FOR FINDINGS
Issues No. 1,2 and 4 :

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Smt. Tirta Kumari (petitioner) stepped into the witness box as PW1. In her affidavit
Ex.PW1/A submitted under Order 18 Rule 4 of the Code of Civil Procedure, she reiterated on oath
the contents of the petition/statement of claim in its entirety.

In the cross-examination, she denied that she had been engaged as a daily waged beldar for
the first time in the year 1999. Volunteered that, she had been engaged in the year 1989. She denied
that she had not worked with the respondent from 1989 uptil the year 1999. She denied that the
respondent had not given breaks to her from the year 1999 to September, 2004. She also
specifically denied that in between she of her own had been absenting herself. She admitted that
she had worked uptil September, 2004. She denied that she had not worked for 160 days in all the
years to fulfill the criteria of tribal area. She works as an agriculturist and these days is earning her
livelihood from agricultural chores. She admitted that she did not know Shri Sanjay Kumar. She
denied that she had not made representation since September, 2004 uptil May, 2012 anywhere. She
admitted that regarding representation she could not produce any document. Volunteered that, she
cannot produce it today.

11. Ex. PWI1/B is the copy of mandays chart relating to Shri Tek Chand and fourteen
others.

12. Ex. PWI1/C is the copy of seniority list relating to Shri Jeet Singh and others.

13. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4 of the
Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

In the cross-examination, he admitted that the petitioner was employed as a daily waged
worker in the department. He was also categorical that no appointment order had been issued while
engaging the petitioner. He also clearly admitted that during the period of work, no departmental
inquiry had been initiated against the petitioner. He also clearly admitted that as per the record, the
petitioner had never been called again on work. Volunteered that, she had left the job of her own.
He also admitted that as per the Court orders, when the co-workers were re-engaged, the petitioner
had not been called for work.

14. Ex. RW1/B is the mandays chart relating to the petitioner.
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15. Ex. RW1/C is the mandays chart relating to the co-workers.

16. The version of the petitioner is that her services were engaged as a daily waged beldar
by the respondent in the year 1989 and had worked as such till September, 2004. The respondent
has pleaded that the petitioner was appointed as a daily waged beldar in the year 1999 and she had
worked as such uptil the year 2004. Although, the petitioner (PW1) in her cross-examination denied
the fact that she had been engaged in the year 1999 by the respondent and had not worked with the
department from the year 1989 uptil the year 1999, but the respondent has proved on record the
mandays chart pertaining to the petitioner as Ex. RW1/B. Its perusal discloses that the services of
the petitioner were engaged by the respondent in the month of May, 1999 for the first time as daily
waged beldar and she had only worked as such uptil September, 2004. The petitioner admitted the
fact that she had only worked with the department uptil September, 2004. The claimant/petitioner
has not placed and exhibited on record any document to show that she was appointed by the
respondent in the year 1989, as claimed by her.

17. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 133 days in
the year 1999, 142 days in the year 2000, 148 days in the year 2001, 138 days in the year 2002, 112
days in the year 2003 and for 106 days in the year 2004. Thus, in her total service for a period of
six years in between May, 1999 to September, 2004, she had only worked for 779 days. Be it
recorded here that the petitioner had not worked for more than 160 days preceding 12 calendar
months from the date of her termination, which is claimed to have taken place by the petitioner as
per petition/statement of claim in September, 2004. Since, there is no reference received from the
Labour Commissioner on the point of artificial breaks, this Court is to confine its findings only
with regard to alleged illegal termination. It is established on record that the petitioner had not
worked for 160 days preceding 12 calendar months from the date of her termination. It is evident
from the mandays chart that from September, 2003 uptil August, 2004 the petitioner had only
worked for 84 days, therefore, immediately in the preceding 12 calendar months from the month of
termination, petitioner had not worked for 160 days, so as to meet the requirement of law of having
continuous service of one year. Thus, it was not required of the respondent to have issued notice as
provided under Section 25-F of the Act. So, it can safely be held that the respondent had not
violated the provisions of Section 25-F of the Act, as claimed by the petitioner.

18. A plea was taken by the respondent that the petitioner was an intermittent worker. She
left the job of her own free will and volition. It is well known that the abandonment has to be
proved like any other fact by the respondent/employer. In Eagle Hunter Solutions Ltd. vs. Sh.
Prem Chand reported in [2019 (160) FLR 16], it has been held by the Hon’ble Delhi High Court
that burden of proving of abandonment is upon the management. Simply because a workman fails
to report for duty, it cannot be presumed that he/she has left/abandoned the job. There is nothing on
the record to show that a notice was served upon the petitioner by the respondent calling upon her
to resume the duties after she allegedly left the same. Absence from duty is a serious misconduct.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
her alleged willful absence from duty. Shri B.K. Kapil (RW1) clearly admitted that during the
period of work, no departmental inquiry had been initiated against the petitioner. Thus, the plea of
abandonment put forth by the respondent/employer is not established.

19. Ex. RW1/C, the mandays chart/seniority list of beldar category relating to Shri Jai
Dass and sixteen others, reveals that Shri Dev Raj was appointed in the year 1989, whereas the
services of Smt. Thumni Devi were engaged in the year 1992, those of Shri Ram Kishan and Smt.
Laxmi were engaged in the year 1994, those of S/Baldev and Prem Lal in the year 1995, those of S/
Parkash Chand, Hari Ram and Rattan Chand were engaged in the year 1997, those of Shri Jai Dass
in the year 1998, those of Shri Tek Chand were engaged in the year 1999, while those of S/Shri
Sucheta Ram and Budhi Ram in the year 2001 and that of Smt. Ram Dei in the year 2003, those of
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Shri Shyam Lal in the year 2006 and that of Shri Gautam Singh in the year 2007. Of course, a note
has been given on Ex. RW1/C that all these workers, except for Shri Shyam Lal and Shri Gautam
Singh mentioned at serial Nos.16 & 17, were engaged as per the orders of this Court/Tribunal. At
the cost of reiteration, I will like to add that the month of initial appointment of the petitioner as per
Ex. RW1/B is May, 1999. There is nothing on record to show that S/Shri Tek Chand, Sucheta Ram,
Budhi and Smt. Ram Dei, were senior to the petitioner. This indicates that persons junior to the
petitioner are still serving the respondent/department. The latter had failed to adhere to the principle
of ‘last come first go’. Retaining the juniors at the cost of senior is nothing but unfair labour
practice. There is nothing on the file to establish that at the time of re-engaging the persons junior
to the petitioner, an opportunity of re-employment was afforded to her.

20. Such being the situation, I have no hesitation to conclude that the respondent has
contravened the provisions of Sections 25-G and 25-H of the Act.

21. Faced with the situation, it was contended for the respondent that the junior workers
had been engaged and retained in service as per the orders of Labour Court-cum-Industrial
Tribunal. No doubt, a note has been given on Ex. RW1/C that all the co-workers had been re-
engaged as per the orders of Labour Court-cum-Industrial Tribunal, but merely because on the basis
of orders of the Court the persons shown therein had been re-engaged, does not defeat the claim of
petitioner that they were junior to her. Even if the petitioner has failed to prove on record that she
had worked for more than 160 days and that as per the policy framed by the Government of
Himachal Pradesh from time to time, she was entitled for regularization of her service, but the
respondent cannot be absolved from its accountability with regard to the provisions of Sections 25-
G and 25-H of the Act, which as discussed above have been violated.

22. While testifying in the Court as PW1, the petitioner has given her age as 40 years. It is
well known that a person like the petitioner will not sit at home during the period she is/was out of
the service. Otherwise too, during her cross-examination, the petitioner admitted that she is an
agriculturist and earns her livelihood by doing agricultural chores. The petitioner has failed to
discharge the initial onus that during the period of her forced idleness, she is/was not gainfully
employed, so she is not entitled to the back wages.

23. The learned District Attorney for the respondent contended that there being inordinate
delay in the steps taken by the petitioner for the redressal of her grievance, her claim suffers from
the vice of delay and laches, which disentitles her to the relief(s) she has prayed for. This
contention, to my thinking, appears to be ill conceived. The question of delay and laches was
considered by our own Hon’ble High Court in case titled as Divisional Manager, Himachal
Pradesh Forest Corporation, Division Sunder Nagar, District Mandi, H.P. vs. Dilu Ram (CWP
No0.95/2000 decided on 26-8-2004) wherein it was inter alia held:—

“It is well settled that plea of delay if raised by the employer is required to be proved as a
matter of fact by showing the real prejudice and not as a mere hypertechnical defence
though reference to the Labour Court can be generally questioned on the ground of delay
alone. The provisions of Article 137 of the Schedule to the Limitation Act, 1963 are not
applicable to the proceedings under the Act and that the relief under it cannot be denied to
the workman merely on the ground of delay (See Ajaib Singh v. Sirhind Co-Op. Marketing-
cum-Processing Service Society Ltd. 1999 (82) FLR 137 (SC)....”

24. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007 (HP)
1160, delay of more than 10 years was condoned by our own Hon’ble High Court and it was laid
down that the principle of Limitation Act was not applicable to the industrial dispute. Similarly, it
was laid down by the Hon’ble Supreme Court in Ajayab Singh vs. Sirhind Co-operative
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Marketing-cum-Processing Society Limited and Another, (1999) 6 SCC 82 that the principle of
Limitation Act, 1963 did not apply to the proceeding under the Industrial Disputes Act.

25. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings. On failure
of the conciliation move, the said Officer had referred the matter to the Labour Commissioner,
Himachal Pradesh vide his report under Section 12(4) of the Act. On the basis of this report, the
Labour Commissioner referred the dispute to this Court under Section 10(1) of the Act, vide
Notification No.11-5/99(Lab)ID/2016/Chamba, dated 15th March, 2016. In view of the period of
time that elapsed before the matter came to be referred to this Court, the petitioner who felt
aggrieved by her unlawful retrenchment, cannot be said to have delayed the steps she took for the
redressal of her grievance. Her claim, therefore, does not suffer from the vice of delay and laches.
So, the aforesaid contention of the learned District Attorney merits rejection and is rejected.

26. In case titled as Assistant Engineer Rajasthan Development Corporation and another
vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble Supreme
Court that before exercising its judicial discretion, the Labour Court has to keep in view all relevant
factors including the mode and manner of appointment, nature of employment, length of service,
the ground on which termination has been set aside and the delay in raising industrial dispute
before grant of relief in an industrial dispute. It was also observed that the workman had worked for
286 days and had raised industrial dispute in the year 1992, whereas her services had been
terminated in the year 1986 and had raised industrial dispute after six years. It was held that though
the compensation awarded by the Single Judge of the Hon’ble High Court was too low and liable to
be enhanced by the Division Bench, but surely reinstatement of the workman in the facts and
circumstances was not the appropriate relief and thus a lump-sum of Rs.1 lakh along-with interest
@ 9% per annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 06 years and actually worked for
779 days as per mandays chart on record and that the services of petitioner were disengaged in
September, 2004, who had worked as non- skilled worker and had raised industrial dispute by
issuance of demand notice after about eight years i.e. demand notice was given on 03-5-2012. It is
also pertinent to mention here that the petitioner on the date of filing of the claim petition, was aged
40 years and had a sufficient spell of life to work and earn her livelihood. Taking into consideration
the factors mentioned above and the precedent laid down by the Hon’ble Supreme Court in Geetam
Singh’s case (supra), the petitioner is not entitled for reinstatement or for back wages, but only for
lump sum compensation.

27. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of 1,00,000/- (Rupees one lakh only) would be an appropriate relief to which the
petitioner is entitled to in the facts and circumstances of the given case. It is further made clear that
amount of compensation shall be paid within four months from the date of receipt of Award, failing
which the petitioner would be entitled to interest @ 9% per annum from date of Award till its
realization. Issues Nos. 1 and 2 are answered and decided accordingly, while issue No.4 is
answered in the negative and against the respondent.

Issue No. 3 :

28. It has not been shown by the respondent as to how the present petition/statement of
claim is not maintainable. Moreover, this issue was not pressed for by the learned District Attorney
appearing for the respondent at the time of arguments. Otherwise also, from the pleadings and
evidence on record, it cannot be said that the petition/statement of claim is not maintainable. Hence,
this issue is answered in the negative and against the respondent.
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Relief :

29. In the light of what has been discussed hereinabove while recording the findings on
issues supra, the respondent is hereby directed to pay a compensation of 1,00,000/- (Rupees one
lakh only) to the petitioner in lieu of the reinstatement, back wages, seniority and past service
benefits. Amount of compensation so awarded shall be paid by the respondent to the petitioner
within four months from the date of receipt of Award failing which the respondent shall be liable to
pay interest @ 9% per annum on the said amount from the date of award till realization/deposit of
the amount. In the peculiar facts and circumstances of the case, the parties are left to bear their own
costs. The reference is answered accordingly. A copy of this Award be sent to the appropriate
Government for publication in the official gazette and the file after due completion be consigned to
the Record Room.

Announced in the open Court today this 20th day of February, 2019.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA, AT DHARAMSHALA (H.P.)

Ref No. : 130/2016
Date of Institution 1 04-3-2016
Date of Decision 1 20-02-2019

Shri Binda Kumar s/o Shri Nihal Chand, r/o Village and Post Office Mouch, Tehsil Pangi,
District Chamba, H.P.

Versus

The Executive Engineer, [.P.H/H.P.P.W.D. Division, Killar, Tehsil Pangi, District Chamba,
H.P.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. N.L. Kaundal, AR
: Sh. Vijay Kaundal, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the industrial dispute raised by the worker Shri Binda Kumar s/o Shri Nihal
Chand, r/o Village and Post Office Mouch, Tehsil Pangi, District Chamba, H.P. before the
Executive Engineer, I.P.H./H.P.P.W.D. Division, Killar, Tehsil Pangi, District Chamba,
H.P. vide demand notice dated 6-10-2011 regarding his alleged illegal termination of
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service during October, 2002 suffers from the vice of delay and laches? If not, Shri Binda
Kumar s/o Shri Nihal Chand, r/o Village and Post Office Mouch, Tehsil Pangi, District
Chamba, H.P. by the Executive Engineer, [.P.H./H.P.P.W.D. Division, Killar, Tehsil Pangi,
District Chamba, H.P. during October, 2002 without complying the provisions of the
Industrial Disputes Act, 1947, is legal and justified? If not, what amount of back wages,
seniority, past service benefits and compensation the above aggrieved workman is entitled
to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim, is that he was
appointed as daily waged beldar on muster-roll basis, without any appointment letter, in the year
1999. He intermittently worked uptil October, 2002 with the respondent. Fictional breaks were
given from time to time so that 160 days could not be completed in each calendar year. For the
tribal area, the State of Himachal Pradesh had fixed criteria of 160 days for the purpose of
continuous service under Section 25-B of the of the Industrial Disputes Act, 1947 (hereinafter
referred to ‘the Act’ for short) Act. It is alleged that the respondent had unlawfully terminated the
services of the petitioner. It is also the case of the petitioner that he had been retrenched without
giving notice of retrenchment and compensation in lieu thereof. At the time of his termination
persons junior to him were retained in service by the respondent. It is asserted that during the year
2003 to 2005, the respondent had disengaged the services of more than 500 daily waged workmen
in different Sub Divisions i.e. IPH and HPPWD. The respondent had violated the principle of ‘first
come last go’. The names of the juniors, who were retained in service by the respondent are
S/Sh./Smt. Jai Dass, Tek Chand, Baldev, Amar Nath, Balak Chand, Shyam Lal, Prakash Chand,
Sucheta Ram, Trilok Chand, Hari, Hari Ram, Ram Dei and Budhi Ram. It is further alleged that
after termination of the services of the petitioner, the respondent had appointed new/fresh hands,
namely, S/Sh. Shma Lal, Gautam Singh and Dev Raj. He was not given an opportunity of re-
employment. From the date of his disengagement, he is unemployed. He had approached the
respondent time and again to re-engage his services, but in vain. He is entitled to regularization
after completion of eight years of service with all consequential benefits. He has been
discriminated. The act and conduct of the respondent is illegal and unjustified. It is also violative of
Sections 25-F, 25-G and 25-H of the Act.

As such, it is evident from the prayer clause of the petition/statement of claim, the petitioner
has claimed the following relief(s) in this case: —

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and he be granted all
consequential benefits as also the other allowances, besides being other benefits and
regularization after eight years of service with seniority and back wages, and other relief(s)
to which the claimant may be found entitled to.”

3.  On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack of
maintainability and that the petition was bad on account of delay and laches have been taken. It was
asserted that the petitioner was engaged as a daily waged beldar in the year 1999 and who remained
engaged till the year 2002. He had worked intermittently with the department and had left the job of
his own sweet will, and had been coming to work at his own convenience. No fictional breaks had
ever been given to him by the respondent. He had not completed 160 days in any calendar year, as
required for the tribal area of Pangi Tehsil, as is evident from the mandays chart. It was also
asserted that the services of the petitioner had never been terminated by the respondent. He had
never approached the respondent and had left the work of his own sweet will and volition.
Regarding the allegation of engagement of persons junior to the petitioner, it was asserted that they
were appointed as per orders of the Labour Court. No other workmen junior to the petitioner had
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ever been retained in service by the respondent. Since, the petitioner had left the job of his own,
there was no need of serving a notice upon him or to pay one month wages in lieu thereof. The
respondent had not violated the principle of ‘last come first go’. If the petitioner had been
terminated in the year 2002, he certainly would have raised an industrial dispute, but the same was
raised by him before the Labour Officer only in the year 2011, i.e. after about 09 years, hence the
same is bad due to delay and laches. Since the services of the petitioner had not been terminated by
the respondent, the question of issuance of notice or wages in lieu thereof did not arise and there
was also no necessity to charge-sheet or issue any notice to him after his termination. It was
specifically asserted that the petitioner was an agriculturist and was gainfully employed, hence was
not entitled for back wages.

In these circumstances, the respondent prays that the petition in hand be dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement of
claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination and
adjudication by this Tribunal vide order dated 11-9-2017:—

(1) Whether the industrial dispute raised by petitioner vide demand notice dated 06-10-
2011 qua his termination of service during October, 2002 by respondent suffers from
the vice of delay and laches as alleged?

(2) Whether termination of the services of petitioner by the respondent during October,
2002 is/was illegal and unjustified as alleged?

(3) Ifissue no.1 or issue No. 2 or both are proved in affirmative, to what service benefits
the petitioner is entitled to?

(4) Whether the claim petition is not maintainable in the present form as alleged?
..OPR.

Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the issues
so framed. The petitioner, namely, Shri Binda Kumar appeared as PW1 and tendered in evidence
his statement by way of affidavit Ex. PW1/A, copy of seniority list of 15 workers Ex. PW1/B. The
respondent examined one Shri B.K. Kapil, who tendered his statement by way of affidavit Ex.
RWI1/A, copy of mandays chart of petitioner Ex. RW1/B and copy of mandays chart of the co-
workers Ex. RW1/C.

7. Arguments of the learned counsel/Authorized Representative for the petitioner and
District Attorney for the respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:—

Issue No. 1 : No

Issue No. 2 :Yes

Issue No. 3 : Discussed

Issue No. 4 : No

Relief. : Petition is partly allowed awarding lump sum compen-

sation of 60,000/- per operative part of award.
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REASONS FOR FINDINGS

Issues No. 1,2 and 3 :

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Shri Binda Kumar (petitioner) stepped into the witness box as PW1. In his affidavit
Ex.PW1/A submitted under Order 18 Rule 4 of the Code of Civil Procedure, he reiterated on oath
the contents of the petition/statement of claim in its entirety.

In the cross-examination, he admitted that he was engaged as a daily waged beldar from
May, 1999 uptil October, 2002. He specifically denied that in between he of his own had been
absenting himself. He also denied that he had not worked for 160 days in all the years to fulfill the
criteria of tribal area. He works as an agriculturist and these days is earning his livelihood from
agricultural chores. He admitted that he did not know Shri Sanjay Kumar. He denied that he had
not made representation since October, 2002 uptil October, 2011 anywhere. He admitted that
regarding representation he could not produce any document. Volunteered that, he could not
produce it today.

11. Ex. PW1/B is the copy of mandays chart relating to Shri Tek Chand and others.

12. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4 of the
Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

In the cross-examination, he admitted that the petitioner was employed as a daily waged
worker in the department. He was also categorical that no appointment order had been issued while
engaging the petitioner. He also clearly admitted that during the period of work, no departmental
inquiry had been initiated against the petitioner. He also clearly admitted that as per the record, the
petitioner had never been called again on work. Volunteered that, he had left the job of his own. He
also admitted that as per the Court orders, when the co-workers were re-engaged, the petitioner had
not been called for work.

13. Ex. RW1/B is the mandays chart relating to the petitioner.
14. Ex. RW1/C is the mandays chart relating to the co-workers.

15. The version of the petitioner is that his services were engaged as a daily waged beldar
by the respondent in the year 1999 and had worked as such till October, 2002. The respondent also
took the stand that the petitioner was appointed as a daily waged beldar in the year 1999 and he had
worked as such uptil the year 2002. The petitioner (PW1) in his cross-examination admitted the fact
that he had been engaged as daily waged beldar in May, 1999 by the respondent and had worked as
such uptil October, 2002. Placed on record by the respondent is the mandays chart pertaining to the
petitioner as Ex. RW1/B. It also reveals that the services of the petitioner had been engaged by the
respondent in the month of May, 1999 as a daily waged beldar and he had only worked as such
uptil October, 2002.

16. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 161 days in
the year 1999, 132 days in the year 2000, 133 days in the year 2001 and for 127 days in the year
2002. Thus, in his total service for a period of four years in between May, 1999 to October, 2002,
he had only worked for 533 days. Be it recorded here that the petitioner had not worked for more
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than 160 days preceding 12 calendar months from the date of his termination, which is claimed to
have taken place by the petitioner as per petition/statement of claim in October, 2002. Since, there
is no reference received from the Labour Commissioner on the point of artificial breaks, this Court
is to confine its findings only with regard to alleged illegal termination. It is established on record
that the petitioner had not worked for 160 days preceding 12 calendar months from the date of his
termination. It is evident from the mandays chart that from October, 2001 uptil September, 2004
the petitioner had worked for 152 days, therefore, immediately in the preceding 12 calendar months
from the month of termination, petitioner had not worked for 160 days, so as to meet the
requirement of law of having continuous service of one year. Thus, it was not required of the
respondent to have issued notice as provided under Section 25-F of the Act. So, it can safely be
held that the respondent had not violated the provisions of Section 25-F of the Act, as claimed by
the petitioner.

17. A plea was taken by the respondent that the petitioner was an intermittent worker. He
left the job of his own free will and volition. It is well known that the abandonment has to be
proved like any other fact by the respondent/employer. In Eagle Hunter Solutions Ltd. Vs. Sh.
Prem Chand reported in /2019 (160) FLR 16/, it has been held by the Hon’ble Delhi High Court
that burden of proving of abandonment is upon the management. Simply because a workman fails
to report for duty, it cannot be presumed that he/she has left/abandoned the job. There is nothing on
the record to show that a notice was served upon the petitioner by the respondent calling upon him
to resume the duties after he allegedly left the same. Absence from duty is a serious misconduct.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
his alleged willful absence from duty. Shri B.K. Kapil (RW1) clearly admitted that during the
period of work, no departmental inquiry had been initiated against the petitioner. Thus, the plea of
abandonment put forth by the respondent/employer is not established.

18. Ex. RWI1/C, the mandays chart/seniority list of beldar category relating to Shri Jai
Dass and sixteen others, reveals that Shri Dev Raj was appointed in the year 1989, whereas the
services of Smt. Thumni Devi were engaged in the year 1992, those of Shri Ram Kishan and Smt.
Laxmi were engaged in the year 1994, those of S/Baldev and Prem Lal in the year 1995, those of S/
Parkash Chand, Hari Ram and Rattan Chand were engaged in the year 1997, those of Shri Jai Dass
in the year 1998, those of Shri Tek Chand were engaged in the year 1999, while those of S/Shri
Sucheta Ram and Budhi Ram in the year 2001 and that of Smt. Ram Dei in the year 2003, those of
Shri Shyam Lal in the year 2006 and that of Shri Gautam Singh in the year 2007. Of course, a note
has been given on Ex. RW1/C that all these workers, except for Shri Shyam Lal and Shri Gautam
Singh mentioned at serial nos.16 & 17, were engaged as per the orders of this Court/Tribunal. At
the cost of reiteration, I will like to add that the month of initial appointment of the petitioner as per
Ex. RW1/B is May, 1999. There is nothing on record to show that S/Shri Tek Chand, Sucheta Ram,
Budhi and Smt. Ram Dei, were senior to the petitioner. This indicates that persons junior to the
petitioner are still serving the respondent/department. The latter had failed to adhere to the principle
of ‘last come first go’. Retaining the juniors at the cost of senior is nothing but unfair labour
practice. There is nothing on the file to establish that at the time of re-engaging the persons junior
to the petitioner, an opportunity of re-employment was afforded to him.

19. Such being the situation, I have no hesitation to conclude that the respondent has
contravened the provisions of Sections 25-G and 25-H of the Act.

20. Faced with the situation, it was contended for the respondent that the junior workers
had been engaged and retained in service as per the orders of Labour Court-cum-Industrial
Tribunal. No doubt, a note has been given on Ex. RW1/C that all the co-workers had been re-
engaged as per the orders of Labour Court-cum-Industrial Tribunal, but merely because on the basis
of orders of the Court the persons shown therein had been re-engaged, does not defeat the claim of
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the petitioner that they were junior to him. Even if the petitioner has failed to prove on record that
he had worked for more than 160 days and that as per the policy framed by the Government of
Himachal Pradesh from time to time, he was entitled for regularization of his service, but the
respondent cannot be absolved from its accountability with regard to the provisions of Sections 25-
G and 25-H of the Act, which as discussed above have been violated.

21. While testifying in the Court as PW1, the petitioner has given his age as 36 years. It is
well known that a person like the petitioner will not sit at home during the period he is/was out of
the service. Otherwise too, during his cross-examination, the petitioner admitted that he is an
agriculturist and earns his livelihood by doing agricultural chores. The petitioner has failed to
discharge the initial onus that during the period of his forced idleness, he is/was not gainfully
employed, so he is not entitled to the back wages.

22. The learned District Attorney for the respondent contended that there being inordinate
delay in the steps taken by the petitioner for the redressal of his grievance, his claim suffers from
the vice of delay and laches, which disentitles him to the relief(s) he has prayed for. This
contention, to my thinking, appears to be ill conceived. The question of delay and laches was
considered by our own Hon’ble High Court in case titled as Divisional Manager, Himachal
Pradesh Forest Corporation, Division Sunder Nagar, District Mandi, H.P. vs. Dilu Ram (CWP
No. 95/2000 decided on 26-8-2004) wherein it was inter alia held:—

“It is well settled that plea of delay if raised by the employer is required to be proved as a

matter of fact by showing the real prejudice and not as a mere hypertechnical defence
though reference to the Labour Court can be generally questioned on the ground of delay
alone. The provisions of Article 137 of the Schedule to the Limitation Act, 1963 are not
applicable to the proceedings under the Act and that the relief under it cannot be denied to
the workman merely on the ground of delay (See Ajaib Singh v. Sirhind Co-Op. Marketing-
cum-Processing Service Society Ltd. 1999 (82) FLR 137 (SC)....”

23. In Divisional Manager, HPFC & another Vs. Garibu Ram, Latest HLJ 2007 (HP)
1160, delay of more than 10 years was condoned by our own Hon’ble High Court and it was laid
down that the principle of Limitation Act was not applicable to the industrial dispute. Similarly, it
was laid down by the Hon’ble Supreme Court in Ajayab Singh vs. Sirhind Co-operative
Marketing-cum-Processing Society Limited and Another, (1999) 6 SCC 82 that the principle of
Limitation Act, 1963 did not apply to the proceeding under the Industrial Disputes Act.

24. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings. On failure
of the conciliation move, the said Officer had referred the matter to the Labour Commissioner,
Himachal Pradesh vide his report under Section 12(4) of the Act. On the basis of this report, the
Labour Commissioner referred the dispute to this Court under Section 10(1) of the Act, vide
Notification No.11-5/99(Lab)ID/2015/Chamba, dated 19th February, 2016. In view of the period of
time that elapsed before the matter came to be referred to this Court, the petitioner who felt
aggrieved by his unlawful retrenchment, cannot be said to have delayed the steps he took for the
redressal of his grievance. His claim, therefore, does not suffer from the vice of delay and laches.
So, the aforesaid contention of the learned District Attorney merits rejection and is rejected.

25. In case titled as Assistant Engineer Rajasthan Development Corporation and another
Vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble Supreme
Court that before exercising its judicial discretion, the Labour Court has to keep in view all relevant
factors including the mode and manner of appointment, nature of employment, length of service,
the ground on which termination has been set aside and the delay in raising industrial dispute
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before grant of relief in an industrial dispute. It was also observed that the workman had worked for
286 days and had raised industrial dispute in the year 1992, whereas his services had been
terminated in the year 1986 and had raised industrial dispute after six years. It was held that though
the compensation awarded by the Single Judge of the Hon’ble High Court was too low and liable to
be enhanced by the Division Bench, but surely reinstatement of the workman in the facts and
circumstances was not the appropriate relief and thus a lump-sum of Rs.1 lakh along-with interest
@ 9% per annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 04 years and actually worked for
533 days as per mandays chart on record and that the services of petitioner were disengaged in
October, 2002, who had worked as non- skilled worker and had raised industrial dispute by
issuance of demand notice after about nine years i.e. demand notice was given on 06-10-2011. It is
also pertinent to mention here that the petitioner on the date of filing of the claim petition, was aged
36 years and had a sufficient spell of life to work and earn his livelihood. Taking into consideration
the factors mentioned above and the precedent laid down by the Hon’ble Supreme Court in Geetam
Singh’s case (supra), the petitioner is not entitled for reinstatement or for back wages, but only for
lump sum compensation.

26. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of 60,000/- (Rupees sixty thousand only) would be an appropriate relief to which the
petitioner is entitled to in the facts and circumstances of the given case. It is further made clear that
the amount of compensation shall be paid within four months from the date of receipt of Award,
failing which the petitioner would be entitled to interest @ 9% per annum from date of Award till
its realization. Issues No. 2 and 3 are answered and decided accordingly, while issue No.l is
answered in the negative.

Issue No. 4 :

27. It has not been shown by the respondent as to how the present petition/statement of
claim is not maintainable. Moreover, this issue was not pressed for by the learned District Attorney
appearing for the respondent at the time of arguments. Otherwise also, from the pleadings and
evidence on record, it cannot be said that the petition/statement of claim is not maintainable. Hence,
this issue is answered in the negative and against the respondent.

Relief :

28. In the light of what has been discussed hereinabove while recording the findings on
issues supra, the respondent is hereby directed to pay a compensation of Rs. 60,000/- (Rupees sixty
thousand only) to the petitioner in lieu of the reinstatement, back wages, seniority and past service
benefits. Amount of compensation so awarded shall be paid by the respondent to the petitioner
within four months from the date of receipt of Award failing which the respondent shall be liable to
pay interest @ 9% per annum on the said amount from the date of award till realization/deposit of
the amount. In the peculiar facts and circumstances of the case, the parties are left to bear their own
costs. The reference is answered accordingly. A copy of this Award be sent to the appropriate
Government for publication in the official gazette and the file after due completion be consigned to
the Record Room.

Announced in the open Court today this 20th day of February, 2019.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref No. : 197/2016
Date of Institution 1 26-3-2016
Date of Decision 1 20-02-2019

Smt. Fagnu Devi w/o Shri Gian Chand, r/o Village Bakhoun, P.O. Koti Karyoni, Tehsil
Pangi, District Chamba, H.P.

Versus
The Executive Engineer, H.P.P.W.D. Division, Killar, Tehsil Pangi, District Chamba, H.P.
Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. N.L. Kaundal, AR
: Sh. Vijay Kaundal, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication: —

“Whether alleged termination of services of Smt. Fagunu Devi w/o Sh. Gian Chand, r/o
Village Bakhoun, P/O Koti Karyoni, Tehsil Pangi, District Chamba, H.P. from 2005, by the
Executive Engineer, H.P.P.W.D. Division, Killar, Tehsil Pangi, District Chamba, H.P. who
had worked as beldar on daily wages basis only for 81 days, 133 days, 146 days, 127 days,
128 days and 102 days and 96 days during the year 1998, 1999, 2000, 2001, 2002, 2003,
2004 and 2005 and had raised her industrial dispute vide demand notice dated 2-6-2012
after delay of more than 7 years, allegedly without complying with the provisions of the
Industrial Disputes Act, 1947, is legal and justified? If not, keeping in view of working
period as mentioned above and delay of more than 7 years in raising the industrial dispute,
what amount of back wages, seniority, past service benefits and compensation the above ex-
worker is entitled to from the above employer/management?”’

2. The case of the petitioner, as it emerges from the statement of claim, is that she was
appointed as daily waged beldar on muster roll basis, without any appointment letter, in the year
1994. She continuously worked uptil October, 2005 with the respondent. Fictional breaks were
given from time to time so that 160 days could not be completed in each calendar year. For the
tribal area, the State of Himachal Pradesh had fixed criteria of 160 days for the purpose of
continuous service under Section 25-B of the of the Industrial Disputes Act, 1947 (hereinafter
referred to ‘the Act’ for short) Act. It is further the case of the petitioner that the petitioner had been
retrenched without giving notice of retrenchment and compensation in lieu thereof. At the time of
her termination, the persons junior to her were retained in service by the respondent. The
respondent had violated the principle of ‘first come last go’. The names of the juniors, who were
retained in service by the respondent are S/Shri/Smt. Janto Devi, Jeet Singh, Gijja Ram, Laxmi
Devi and Gian Chand. It is further alleged that after termination of the services of the petitioner, the
respondent had appointed new/fresh hands namely S/Sh. Sham Lal and Gautam Singh. She was not
given an opportunity of re-employment. From the date of her disengagement, she is unemployed.
She had approached the respondent time and again to re-engage her services, but in vain. She is
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entitled to regularization after completion of eight years of service with all consequential benefits.
She has been discriminated. The act and conduct of the respondent is illegal and unjustified. It is
also violative of Sections 25-F, 25-G and 25-H of the Act.

As such, it is evident from the prayer clause of the petition/statement of claim, the petitioner
has claimed the following relief(s) in this case: —

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and she be granted all
consequential benefits as also the other allowances, besides being other benefits and
regularization after eight years of service with seniority and back wages, and other relief(s)
to which the claimant may be found entitled to.”

3. On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack of
maintainability and that the petition was bad on account of delay and laches have been taken. It was
asserted that the petitioner was engaged as a daily waged beldar in the year 1998 and who remained
engaged till the year 2005. She had worked intermittently with the department and had left the job
of her own sweet will, and had been coming to work at her own convenience. No fictional breaks
had ever been given to her by the respondent. She had not completed 160 days in any calendar year,
as required for the tribal area of Pangi Tehsil, as is evident from the mandays chart. It was also
asserted that the services of the petitioner had never been terminated by the respondent. She had
never approached the respondent and had left the work of her own sweet will and volition.
Regarding the allegation of engagement of persons junior to the petitioner, it was asserted that they
were appointed as per orders of the Labour Court. No other workmen junior to the petitioner had
ever been retained in service by the respondent. Since, the petitioner had left the job of her own,
there was no need of serving a notice upon her or to pay one month wages in lieu thereof. The
respondent had not violated the principle of ‘last come first go’. If the petitioner had been
terminated in the year 2005, she certainly would have raised an industrial dispute, but the same was
raised by her before the Labour Officer only in the year 2012, i.e. after about 07 years, hence the
same is bad due to delay and laches. Since the services of the petitioner had not been terminated by
the respondent, the question of issuance of notice or wages in lieu thereof did not arise and there
was also no necessity to charge-sheet or issue any notice to her after her termination. It was
specifically asserted that the petitioner was an agriculturist and was gainfully employed, hence was
not entitled for back wages.

In these circumstances, the respondent prays that the petition in hand be dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement of
claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination and
adjudication by this Tribunal vide order dated 30-8-2017:—

(1) Whether the termination of services of petitioner by the respondent w.e.f- 2005 is/was
illegal and unjustified as alleged?

(2) Ifissue No.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ..OPP.

(3) Whether the claim petition is not maintainable in the present form as alleged?
..OPR.
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(4) Whether the claim petition is bad on account of delay and laches on the part of
petitioner as alleged?

Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the issues
so framed. The petitioner, namely Smt. Fagunu Devi appeared as PW1 and tendered in evidence
her statement by way of affidavit Ex. PW1/A, copy of seniority list Ex. PW1/B and copy of
Mandays chart Ex. PW1/C. The respondent examined one Shri B.K. Kapil, who tendered his
statement by way of affidavit Ex. RW1/A, copy of mandays chart of the petitioner Ex. RW1/B and
copy of mandays chart of the co-workers Ex. RW1/C.

7. Arguments of the learned Authorized Representative for the petitioner and District
Attorney for the respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under: —

Issue No. 1 :Yes

Issue No. 2 : Discussed

Issue No. 3 : No

Issue No. 4 : No

Relief : Petition is partly allowed awarding lump-sum compen-

sation of 1,00,000/- per operative part of award.
REASONS FOR FINDINGS
Issues No. 1,2 and 4 :

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Smt. Fagunu Devi (petitioner) stepped into the witness box as PW1. In her affidavit
Ex.PW1/A submitted under Order 18 Rule 4 of the Code of Civil Procedure, she reiterated on oath
the contents of the petition/statement of claim in its entirety.

In the cross-examination, she denied that she had been engaged as a daily waged beldar for
the first time in the year 1998. Volunteered that, she had been engaged in the year 1994. She denied
that she had not worked with the respondent from the year 1994 uptil July, 1998. She also
specifically denied that in between she of her own had been absenting herself. She denied that she
had worked intermittently from the year 1998 uptil October, 2005. She also denied that she had not
worked for 160 days in all the years to fulfill the criteria of tribal area. She works as an agriculturist
and these days is earning her livelihood from agricultural chores. She admitted that she did not
know Shri Sanjay Kumar. She denied that she had not made representation since October, 2005
uptil July, 2012 anywhere. She admitted that regarding representation she could not produce any
document. Volunteered that, she cannot produce it today.

11. Ex. PW1/B is the copy of seniority list relating to Shri Jeet Singh and others.

12. Ex. PWI/C is the copy of mandays chart relating to Shri Tek Chand and fourteen
others.
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13. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4 of the
Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

In the cross-examination, he admitted that the petitioner was employed as a daily waged
worker in the department. He was also categorical that no appointment order had been issued while
engaging the petitioner. He also clearly admitted that during the period of work, no departmental
inquiry had been initiated against the petitioner. He also clearly admitted that as per the record, the
petitioner had never been called again on work. Volunteered that, she had left the job of her own.
He also admitted that as per the Court orders, when the co-workers were re-engaged, the petitioner
had not been called for work.

14. Ex. RW1/B is the mandays chart relating to the petitioner.
15. Ex. RW1/C is the mandays chart relating to the co-workers.

16. The version of the petitioner is that her services were engaged as a daily waged beldar
by the respondent in the year 1994 and had worked as such till October, 2005. The respondent has
pleaded that the petitioner was appointed as a daily waged beldar in the year 1998 and she had
worked as such uptil the year 2005. Although, the petitioner (PW1) in her cross-examination denied
the fact that she had been engaged in the year 1998 by the respondent and had not worked from the
year 1994 uptil July, 1998, but the respondent has proved on record the mandays chart pertaining to
the petitioner as Ex. RW1/B. Its perusal discloses that the services of the petitioner were engaged
by the respondent in the month of August, 1998 for the first time as daily waged beldar and she had
only worked as such uptil October, 2005. The claimant/petitioner has not placed or exhibited on
record any document to show that she was appointed by the respondent in the year 1994, as claimed
by her.

17. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 81 days in
the year 1998, 133 days in the year 1999, 135 days in the year 2000, 146 days in the year 2001, 127
days in the year 2002, 128 days in the year 2003, 102 days in the year 2004 and for 96 days in the
year 2005. Thus, in her total service for a period of eight years in between August, 1998 to October,
2005, she had only worked for 948 days. Be it recorded here that the petitioner had not worked for
more than 160 days preceding 12 calendar months from the date of her termination, which is
claimed to have taken place by the petitioner as per petition/statement of claim in October, 2005.
Since, there is no reference received from the Labour Commissioner on the point of artificial
breaks, this Court is to confine its findings only with regard to alleged illegal termination. It is
established on record that the petitioner had not worked for 160 days preceding 12 calendar months
from the date of her termination. It is evident from the mandays chart that from October, 2004 uptil
September, 2004, the petitioner had worked for 72 days, therefore, immediately in the preceding 12
calendar months from the month of termination, petitioner had not worked for 160 days, so as to
meet the requirement of law of having continuous service of one year. Thus, it was not required of
the respondent to have issued notice as provided under Section 25-F of the Act. So, it can safely be
held that the respondent had not violated the provisions of Section 25-F of the Act, as claimed by
the petitioner.

18. A plea was taken by the respondent that the petitioner was an intermittent worker. She
left the job of her own free will and volition. It is well known that the abandonment has to be
proved like any other fact by the respondent/employer. In Eagle Hunter Solutions Ltd. Vs. Sh.
Prem Chand reported in /2019 (160) FLR 16/, it has been held by the Hon’ble Delhi High Court
that burden of proving of abandonment is upon the management. Simply because a workman fails
to report for duty, it cannot be presumed that he/she has left/abandoned the job. There is nothing on
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the record to show that a notice was served upon the petitioner by the respondent calling upon her
to resume the duties after she allegedly left the same. Absence from duty is a serious misconduct.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
her alleged willful absence from duty. Shri B.K. Kapil (RW1) clearly admitted that during the
period of work, no departmental inquiry had been initiated against the petitioner. Thus, the plea of
abandonment put forth by the respondent/employer is not established.

19. Ex. RWI1/C, the mandays chart/seniority list of beldar category relating to Shri Jai
Dass and sixteen others, reveals that Shri Dev Raj was appointed in the year 1989, whereas the
services of Shri Thumni Devi were engaged in the year 1992, those of Shri Ram Kishan and Smt.
Laxmi were engaged in the year 1994, those of S/Shri Baldev and Prem Lal in the year 1995, those
of S/Shri Parkash Chand, Hari Ram and Rattan Chand were engaged in the year 1997, those of Shri
Jai Dass in the year 1998, those of Shri Tek Chand were engaged in the year 1999, while those of
S/Shri Sucheta Ram and Budhi Ram in the year 2001 and that of Smt. Ram Dei in the year 2003,
those of Shri Shyam Lal in the year 2006 and that of Shri Gautam Singh in the year 2007. Of
course, a note has been given on Ex. RW1/C that all these workers, except for Shri Shyam Lal and
Shri Gautam Singh mentioned at serial Nos.16 & 17, were engaged as per the orders of this
Court/Tribunal. At the cost of reiteration, I will like to add that the month of initial appointment of
the petitioner as per Ex. RW1/B is August, 1998. There is nothing on record to show that S/Shri Jai
Dass, Tek Chand, Sucheta Ram, Budhi and Smt. Ram Dei, were senior to the petitioner. This
indicates that persons junior to the petitioner are still serving the respondent/department. The latter
had failed to adhere to the principle of ‘last come first go’. Retaining the juniors at the cost of
senior is nothing but unfair labour practice. There is nothing on the file to establish that at the time
of re-engaging the persons junior to the petitioner, an opportunity of re-employment was afforded
to her.

20. Such being the situation, I have no hesitation to conclude that the respondent has
contravened the provisions of Sections 25-G and 25-H of the Act.

21. Faced with the situation, it was contended for the respondent that the junior workers
had been engaged and retained in service as per the orders of Labour Court-cum-Industrial
Tribunal. No doubt, a note has been given on Ex. RW1/C that all the co-workers had been re-
engaged as per the orders of Labour Court-cum-Industrial Tribunal, but merely because on the basis
of orders of the Court the persons shown therein had been reengaged, does not defeat the claim of
petitioner that they were junior to her. Even if the petitioner has failed to prove on record that she
had worked for more than 160 days and that as per the policy framed by the Government of
Himachal Pradesh from time to time, she was entitled for regularization of her service, but the
respondent cannot be absolved from its accountability with regard to the provisions of Sections 25-
G and 25-H of the Act, which as discussed above have been violated.

22. While testifying in the Court as PW1, the petitioner has given her age as 59 years. It is
well known that a person like the petitioner will not sit at home during the period she is/was out of
the service. Otherwise too, during her cross-examination, the petitioner admitted that she is an
agriculturist and earns her livelihood by doing agricultural chores. The petitioner has failed to
discharge the initial onus that during the period of her forced idleness, she is/was not gainfully
employed, so she is not entitled to the back wages.

23. The learned District Attorney for the respondent contended that there being inordinate
delay in the steps taken by the petitioner for the redressal of her grievance, her claim suffers from
the vice of delay and laches, which disentitles her to the relief(s) she has prayed for. This
contention, to my thinking, appears to be ill conceived. The question of delay and laches was
considered by our own Hon’ble High Court in case titled as Divisional Manager, Himachal
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Pradesh Forest Corporation, Division Sunder Nagar, District Mandi, H.P. Vs. Dilu Ram (CWP
No0.95/2000 decided on 26-8-2004) wherein it was inter alia held:—

“It is well settled that plea of delay if raised by the employer is required to be proved
as a matter of fact by showing the real prejudice and not as a mere hypertechnical defence
though reference to the Labour Court can be generally questioned on the ground of delay
alone. The provisions of Article 137 of the Schedule to the Limitation Act, 1963 are not
applicable to the proceedings under the Act and that the relief under it cannot be denied to
the workman merely on the ground of delay (See Ajaib Singh v. Sirhind Co-Op. Marketing-
cum-Processing Service Society Ltd. 1999 (82) FLR 137 (SC)....”

24. In Divisional Manager, HPFC & another Vs. Garibu Ram, Latest HLJ 2007 (HP)
1160, delay of more than 10 years was condoned by our own Hon’ble High Court and it was laid
down that the principle of Limitation Act was not applicable to the industrial dispute. Similarly, it
was laid down by the Hon’ble Supreme Court in Ajayab Singh Vs. Sirhind Co-operative
Marketing-cum-Processing Society Limited and Another, (1999) 6 SCC 82 that the principle of
Limitation Act, 1963 did not apply to the proceeding under the Industrial Disputes Act.

25. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings. On failure
of the conciliation move, the said Officer had referred the matter to the Labour Commissioner,
Himachal Pradesh vide his report under Section 12(4) of the Act. On the basis of this report, the
Labour Commissioner referred the dispute to this Court under Section 10(1) of the Act, vide
Notification No.11-5/99(Lab)ID/2016/Chamba, dated 10th March, 2016. In view of the period of
time that elapsed before the matter came to be referred to this Court, the petitioner who felt
aggrieved by her unlawful retrenchment, cannot be said to have delayed the steps she took for the
redressal of her grievance. Her claim, therefore, does not suffer from the vice of delay and laches.
So, the aforesaid contention of the learned District Attorney merits rejection and is rejected.

26. In case titled as Assistant Engineer Rajasthan Development Corporation and another
Vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble Supreme
Court that before exercising its judicial discretion, the Labour Court has to keep in view all relevant
factors including the mode and manner of appointment, nature of employment, length of service,
the ground on which termination has been set aside and the delay in raising industrial dispute
before grant of relief in an industrial dispute. It was also observed that the workman had worked for
286 days and had raised industrial dispute in the year 1992, whereas her services had been
terminated in the year 1986 and had raised industrial dispute after six years. It was held that though
the compensation awarded by the Single Judge of the Hon’ble High Court was too low and liable to
be enhanced by the Division Bench, but surely reinstatement of the workman in the facts and
circumstances was not the appropriate relief and thus a lump-sum of Rs.1 lakh along-with interest
@ 9% per annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 08 years and actually worked for
948 days as per mandays chart on record and that the services of petitioner were disengaged in
October, 2005, who had worked as non- skilled worker and had raised industrial dispute by
issuance of demand notice after about seven years i.e. demand notice was given on 02-6-2012. It is
also pertinent to mention here that the petitioner on the date of filing the claim petition, was aged
59 years and had a sufficient spell of life to work and earn her livelihood. Taking into consideration
the factors mentioned above and the precedent laid down by the Hon’ble Supreme Court in Geetam
Singh’s case (supra), the petitioner is not entitled for reinstatement or for back wages, but only for
lump sum compensation.

27. In view of the discussion and findings arrived at by me above, a lump-sum
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compensation of 1,00,000/- (Rupees one lakh only) would be an appropriate relief to which the
petitioner is entitled to in the facts and circumstances of the given case. It is further made clear that
amount of compensation shall be paid within four months from the date of receipt of Award, failing
which the petitioner would be entitled to interest @ 9% per annum from date of Award till its
realization. Issues No. 1 and 2 are answered and decided accordingly, while issue No.4 is answered
in the negative and against the respondent.

Issue No. 3:

28. It has not been shown by the respondent as to how the present petition/statement of
claim is not maintainable. Moreover, this issue was not pressed for by the learned District Attorney
appearing for the respondent at the time of arguments. Otherwise also, from the pleadings and
evidence on record, it cannot be said that the petition/statement of claim is not maintainable. Hence,
this issue is answered in the negative and against the respondent.

Relief:

29. In the light of what has been discussed hereinabove while recording the findings on
issues supra, the respondent is hereby directed to pay a compensation of 1,00,000/- (Rupees one
lakh only) to the petitioner in lieu of the reinstatement, back wages, seniority and past service
benefits. Amount of compensation so awarded shall be paid by the respondent to the petitioner
within four months from the date of receipt of Award failing which the respondent shall be liable to
pay interest @ 9% per annum on the said amount from the date of award till realization/deposit of
the amount. In the peculiar facts and circumstances of the case, the parties are left to bear their own
costs. The reference is answered accordingly. A copy of this Award be sent to the appropriate
Government for publication in the official gazette and the file after due completion be consigned to
the Record Room.

Announced in the open Court today this 20th day of February, 2019.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. :22/2016
Date of Institution :20-1-2016
Date of Decision :21-02-2019

Smt. Sita Devi w/o Shri Sher Singh, r/o Village and Post Office Punto, Tehsil Pangi,
District Chamba, H.P. ..Petitioner.

Versus

The Executive Engineer, [.P.H./H.P.P.W.D. Division Killar, Tehsil Pangi, District Chamba,
H.P. ...Respondent.



5694 o193, feareret U, 07 RIawR, 2019 /16 HTEUE, 1941

Reference under section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. N.L. Kaundal, AR
: Sh. Vijay Kaundal, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication:

“Whether the industrial dispute raised by the worker Smt. Sita Devi w/o Shri Sher Singh,
r/o Village and Post Office Punto, Tehsil Pangi, District Chamba, H.P. before the Executive
Engineer, I.P.H./H.P.P.W.D. Division Killar, Tehsil Pangi, District Chamba, H.P. vide
demand notice dated 2-6-2012 regarding her alleged illegal termination of service during
September 2004 suffers from the vice of delay and laches? If not, whether termination of
the services of Smt. Sita Devi w/o Shri Sher Singh, r/o Village and Post Office Punto,
Tehsil Pangi, District Chamba, H.P. by the Executive Engineer, I.P.H./H.P.P.W.D. Division
Killar, Tehsil Pangi, District Chamba, H.P. during September 2004 without complying the
provisions of the Industrial Disputes Act, 1947, is legal and justified? If not, what amount of
back wages, seniority, past service benefits and compensation the above aggrieved
workman is entitled to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim, is that she was
appointed as daily waged beldar on muster-roll basis, without any appointment letter, in the year
1994. She continuously worked uptil September 2004 with the respondent. Fictional breaks were
given from time to time so that 160 days could not be completed in each calendar year. For the
tribal area, the State of Himachal Pradesh had fixed criteria of 160 days for the purpose of
continuous service under section 25-B of the Industrial Disputes Act, 1947 (hereinafter referred to
‘the Act’ for short) Act. It is further the case of the petitioner that the petitioner had been retrenched
without giving notice of retrenchment and compensation in lieu thereof. At the time of her
termination, the persons junior to her were retained in service by the respondent. The respondent
had violated the principle of ‘first come last go’. The names of the juniors, who were retained in
service by the respondent are S/Sh./Smt. Janto Devi, Jeet Singh, Gijja Ram, Laxmi Devi and Gian
Chand. It is further alleged that after termination of the services of the petitioner, the respondent
had appointed new/fresh hands namely S/Sh. Shma Lal and Gautam Singh. She was not given an
opportunity of reemployment. From the date of her disengagement, she is unemployed. She had
approached the respondent time and again to re-engage her services, but in vain. She is entitled to
regularization after completion of eight years of service with all consequential benefits. She has
been discriminated. The act and conduct of the respondent is illegal and unjustified. It is also
violative of Sections 25-F, 25-G and 25-H of the Act.

As such, it is evident from the prayer clause of the petition/statement of claim, the petitioner
has claimed the following relief(s) in this case:

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and she be granted all
consequential benefits as also the other allowances, besides being other benefits and
regularization after eight years of service with seniority and back wages, and other relief(s)
to which the claimant may be found entitled to.”

3. On notice, the respondent appeared. He filed a detailed reply controverting the
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averments made in the petition/statement of claim. Preliminary objections regarding lack of
maintainability and that the petition was bad on account of delay and laches have been taken. It was
asserted that the petitioner was engaged as a daily waged beldar in the year 1994 and who remained
engaged till the year 2004. She had worked intermittently with the department and had left the job
of her own sweet will, and had been coming to work at her own convenience. No fictional breaks
had ever been given to her by the respondent. She had not completed 160 days in any calendar year,
as required for the tribal area of Pangi Tehsil, as is evident from the mandays chart. It was also
asserted that the services of the petitioner had never been terminated by the respondent. She had
never approached the respondent and had left the work of her own sweet will and volition.
Regarding the allegation of engagement of persons junior to the petitioner, it was asserted that they
were appointed as per orders of the Labour Court. No other workmen junior to the petitioner had
ever been retained in service by the respondent. Since, the petitioner had left the job of her own,
there was no need of serving a notice upon her or to pay one month wages in lieu thereof. The
respondent had not violated the principle of ‘last come first go’. If the petitioner had been
terminated in the year 2004, she certainly would have raised an industrial dispute, but the same was
raised by her before the Labour Officer only in the year 2012, i.e. after about 08 years, hence the
same is bad due to delay and laches. Since the services of the petitioner had not been terminated by
the respondent, the question of issuance of notice or wages in lieu thereof did not arise and there
was also no necessity to charge-sheet or issue any notice to her after her termination. It was
specifically asserted that the petitioner was an agriculturist and was gainfully employed, hence was
not entitled for back wages. In these circumstances, the respondent prays that the petition in hand
be dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement of
claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination and
adjudication by this Tribunal vide order dated 4-7-2018:

(1) Whether the industrial dispute raised by petitioner vide demand notice dated 02-06-
2012 qua her termination of service during Sept. 2004 by respondent suffers from the
vice of delay and laches as alleged? ..OPP.

(2) Whether termination of the services of petitioner by the respondent during Sept. 2004
is/was legal and justified as alleged? ..OPP.

(3) If issue no.l or issue no. 2 are proved in affirmative, to what service benefits the
petitioner is entitled to? ..OPP.

(4) Whether the claim petition is not maintainable in the present form as alleged? ..OPR.
Relief

6. Thereafter, parties to the list were directed to adduce evidence in support of the issues
so framed. The petitioner, namely Smt. Sita Devi appeared as PW1 and tendered in evidence her
statement by way of affidavit Ex. PW1/A, copy of seniority list Ex. PW1/B and copy of list of the
workers Ex. PW1/C. The respondent examined one Shri B.K. Kapil, who tendered his statement by
way of affidavit Ex. RW1/A, copy of mandays chart of petitioner Ex. RW1/B and copy of mandays
chart of the co-workers Ex. RW1/C.

7. Arguments of the learned Authorized Representative for the petitioner and District
Attorney for the respondent heard and records gone through.
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8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No. 1 : No

Issue No. 2 :Yes

Issue No. 3 : Discussed

Issue No. 4 : No

Relief : Petition is partly allowed awarding lump-sum compen-

sation of Rs. 1,25,000/- per operative part of award.
REASONS FOR FINDINGS
Issues No.1,2 and 3 :

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Smt. Sita Devi (petitioner) stepped into the witness box as PW1. In her affidavit Ex.
PW1/A submitted under Order 18 Rule 4 of the Code of Civil Procedure, she reiterated on oath the
contents of the petition/statement of claim in its entirety.

In the cross-examination, she admitted that she had been engaged as a daily waged beldar
from June 1994 uptil September 2004. She specifically denied that in between she of her own had
been absenting herself. She also denied that she had not worked for 160 days in all the years to
fulfill the criteria of tribal area. She works as an agriculturist and these days is earning her
livelihood from agricultural chores. She admitted that she did not know Shri Sanjay Kumar. She
denied that she had not made representation since September 2004 uptil June 2012 anywhere. She
admitted that regarding representation she could not produce any document. Volunteered that, she
could not produce it today.

11. Ex. PWI1/B is the copy of seniority list relating to Shri Jeet Singh and others.

12. Ex. PWI/C is the copy of mandays chart relating to Shri Tek Chand and fourteen
others.

13. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4 of the
Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

In the cross-examination, he admitted that the petitioner was employed as a daily waged
worker in the department. He was also categorical that no appointment order had been issued while
engaging the petitioner. He also clearly admitted that during the period of work, no departmental
inquiry had been initiated against the petitioner. He also clearly admitted that as per the record, the
petitioner had never been called again on work. Volunteered that, she had left the job of her own.
He also admitted that as per the Court orders, when the co-workers were reengaged, the petitioner
had not been called for work.

14. Ex. RW1/B is the mandays chart relating to the petitioner.
15. Ex. RW1/C is the mandays chart relating to the co-workers.

16. The version of the petitioner is that her services were engaged as a daily waged beldar
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by the respondent in the year 1994 and had worked as such till September 2004. There appears to
be no dispute in this regard. The respondent claimed in the reply that the petitioner was appointed
as a daily waged beldar in the year 1994 and she had worked as such uptil the year 2004. Then, it
was suggested to the petitioner (PW1) in her cross-examination that she had worked as a daily
waged beldar with the department from June 1994 uptil September 2004. She admitted the
suggestion. The putting of this suggestion by the respondent and its admission by the petitioner
further leaves no doubt in mind that the petitioner was initially engaged by the department as a
daily waged beldar in June 1994 and that she had worked as such uptil September 2004. Further,
placed on record by the respondent is the mandays chart pertaining to the petitioner as Ex. RW1/B.
It also reveals that the services of the petitioner had been engaged by the respondent in the month
of June 1994 as a daily waged beldar and she had worked as such uptil September 2004. Thus, it
stands established on record not only for the pleadings, but also the ocular and documentary
evidence led on record by the parties that the petitioner had been engaged by the respondent as a
daily waged beldar in the month of June 1994 and that she had worked as such uptil September
2004.

17. As per the mandays chart Ex. RW1/B, the petitioner had worked for 83 days in the
year 1994, 49 days in the year 1995, 78 days in the year 1996, 28 days in the year 1997, 149 days in
the year 1998, 134 days in the year 1999, 101 days in the year 2000, 107 days in the year 2001, 87
days in the year 2002, 108 days in the year 2003 and for 103 days in the year 2004. Thus, in her
total service for a period of eleven years in between June 1994 to September, 2004, she had only
worked for 1027 days. Be it recorded here that the petitioner had not worked for more than 160
days preceding 12 calendar months from the date of her termination, which is claimed to have
taken place by the petitioner as per petition/statement of claim in September 2004. Since, there is
no reference received from the Labour Commissioner on the point of artificial breaks, this Court is
to confine its findings only with regard to alleged illegal termination. It is established on record that
the petitioner had not worked for 160 days preceding 12 calendar months from the date of her
termination. It is evident from the mandays chart that from September 2003 uptil August 2004 the
petitioner had worked for 122 days, therefore, immediately in the preceding 12 calendar months
from the month of termination, petitioner had not worked for 160 days, so as to meet the
requirement of law of having continuous service of one year. Thus, it was not required of the
respondent to have issued notice as provided under Section 25-F of the Act. So, it can safely be
held that the respondent had not violated the provisions of Section 25-F of the Act, as claimed by
the petitioner.

18. A plea was taken by the respondent that the petitioner was an intermittent worker. She
left the job of her own free will and volition. It is well known that the abandonment has to be
proved like any other fact by the respondent/employer. In Eagle Hunter Solutions Ltd. Vs. Sh.
Prem Chand reported in /2019 (160) FLR 16/, it has been held by the Hon’ble Delhi High Court
that burden of proving of abandonment is upon the management. Simply because a workman fails
to report for duty, it cannot be presumed that he/she has left/abandoned the job. There is nothing on
the record to show that a notice was served upon the petitioner by the respondent calling upon her
to resume the duties after she allegedly left the same. Absence from duty is a serious misconduct.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
her alleged willful absence from duty. Shri B.K. Kapil (RW1) clearly admitted that during the
period of work, no departmental inquiry had been initiated against the petitioner. Thus, the plea of
abandonment put forth by the respondent/employer is not established.

19. Ex. RW1/C, the mandays chart/seniority list of beldar category relating to Shri Jai
Dass and sixteen others, reveals that Shri Dev Raj was appointed in the year 1989, whereas the
services of Smt. Thumni Devi were engaged in the year 1992, those of Shri Ram Kishan and Smt.
Laxmi were engaged in the year 1994, those of S/Shri Baldev and Prem Lal in the year 1995, those
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of S/ Parkash Chand, Hari Ram and Rattan Chand were engaged in the year 1997, those of Shri Jai
Dass in the year 1998, those of Shri Tek Chand were engaged in the year 1999, while those of
S/Shri Sucheta Ram and Budhi Ram in the year 2001, that of Smt. Ram Dei in the year 2003, those
of Shri Shyam Lal in the year 2006 and that of Shri Gautam Singh in the year 2007. Of course, a
note has been given on Ex. RW1/C that all these workers, except for Shri Shyam Lal and Shri
Gautam Singh mentioned at serial Nos. 16 & 17, were engaged as per the orders of this
Court/Tribunal. At the cost of reiteration, I will like to add that the month of initial appointment of
the petitioner as per Ex. RW1/B is June 1994. There is nothing on record to show that S/Shri Jai
Dass, Tek Chand, Sucheta Ram, Budhi and Smt. Ram Dei, were senior to the petitioner. This
indicates that persons junior to the petitioner are still serving the respondent/department. The latter
had failed to adhere to the principle of ‘last come first go’. Retaining the juniors at the cost of
senior is nothing but unfair labour practice. There is nothing on the file to establish that at the time
of re-engaging the persons junior to the petitioner, an opportunity of re-employment was afforded
to her.

20. Such being the situation, I have no hesitation to conclude that the respondent has
contravened the provisions of Sections 25-G and 25-H of the Act.

21. Faced with the situation, it was contended for the respondent that junior workers had
been engaged and retained in service as per the orders of Labour Court-cum-Industrial Tribunal. No
doubt, a note has been given on Ex. RW1/C that all the co-workers had been re-engaged as per the
orders of Labour Court-cum-Industrial Tribunal, but merely because on the basis of orders of the
Court the persons shown therein had been reengaged, does not defeat the claim of petitioner that
they were junior to her. Even if the petitioner has failed to prove on record that she had worked for
more than 160 days and that as per the policy framed by the Government of Himachal Pradesh
from time to time, she was entitled for regularization of her service, but the respondent cannot be
absolved from its accountability with regard to the provisions of Sections 25-G and 25-H of the
Act, which as discussed above have been violated.

22. While testifying in the Court as PW1, the petitioner has given her age as 47 years. It is
well known that a person like the petitioner will not sit at home during the period she is/was out of
the service. Otherwise too, during her cross-examination, the petitioner admitted that she is an
agriculturist and earns her livelihood by doing agricultural chores. The petitioner has failed to
discharge the initial onus that during the period of her forced idleness, she is/was not gainfully
employed, so she is not entitled to the back wages.

23. The learned District Attorney for the respondent contended that there being inordinate
delay in the steps taken by the petitioner for the redressal of her grievance, her claim suffers from
the vice of delay and laches, which disentitles her to the relief(s) she has prayed for. This
contention, to my thinking, appears to be ill conceived. The question of delay and laches was
considered by our own Hon’ble High Court in case titled as Divisional Manager, Himachal
Pradesh Forest Corporation, Division Sunder Nagar, District Mandi, H.P. vs. Dilu Ram (CWP
No. 95/2000 decided on 26-8-2004) wherein it was inter alia held:

“It is well settled that plea of delay if raised by the employer is required to be proved as a

matter of fact by showing the real prejudice and not as a mere hypertechnical defence
though reference to the Labour Court can be generally questioned on the ground of delay
alone. The provisions of Article 137 of the Schedule to the Limitation Act, 1963 are not
applicable to the proceedings under the Act and that the relief under it cannot be denied to
the workman merely on the ground of delay (See Ajaib Singh v. Sirhind Co-op. Marketing-
cum-Processing Service Society Ltd. 1999 (82) FLR 137 (SC)....”
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24. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007 (HP)
1160, delay of more than 10 years was condoned by our own Hon’ble High Court and it was laid
down that the principle of Limitation Act was not applicable to the industrial dispute. Similarly, it
was laid down by the Hon’ble Supreme Court in Ajayab Singh vs. Sirhind Co-operative
Marketing-cum-Processing Society Limited and Another (1999) 6 SCC 82 that the principle of
Limitation Act, 1963 did not apply to the proceeding under the Industrial Disputes Act.

25. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings. On failure
of the conciliation move, the said Officer had referred the matter to the Labour Commissioner,
Himachal Pradesh vide his report under section 12(4) of the Act. On the basis of this report, the
Labour Commissioner referred the dispute to this Court under section 10(1) of the Act, vide
Notification No.11-5/99(Lab)ID/2015/Chamba, dated 8th January, 2016. In view of the period of
time that elapsed before the matter came to be referred to this Court, the petitioner who felt
aggrieved by her unlawful retrenchment, cannot be said to have delayed the steps she took for the
redressal of her grievance. Her claim, therefore, does not suffer from the vice of delay and laches.
So, the aforesaid contention of the learned District Attorney merits rejection and is rejected.

26. In case titled as Assistant Engineer Rajasthan Development Corporation and another
vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble Supreme
Court that before exercising its judicial discretion, the Labour Court has to keep in view all relevant
factors including the mode and manner of appointment, nature of employment, length of service,
the ground on which termination has been set aside and the delay in raising industrial dispute
before grant of relief in an industrial dispute. It was also observed that the workman had worked for
286 days and had raised industrial dispute in the year 1992, whereas her services had been
terminated in the year 1986 and had raised industrial dispute after six years. It was held that though
the compensation awarded by the Single Judge of the Hon’ble High Court was too low and liable to
be enhanced by the Division Bench, but surely reinstatement of the workman in the facts and
circumstances was not the appropriate relief and thus a lump-sum of Rs.1 lakh along-with interest
@ 9% per annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 11 years and actually worked for
1027 days as per mandays chart on record and that the services of petitioner were disengaged in
September 2004, who had worked as non- skilled worker and had raised industrial dispute by
issuance of demand notice after about eight years i.e. demand notice was given on 02-6-2012. It is
also pertinent to mention here that the petitioner on the date of filing the claim petition, was aged
47 years and had a sufficient spell of life to work and earn her livelihood. Taking into consideration
the factors mentioned above and the precedent laid down by the Hon’ble Supreme Court in Geetam
Singh’s case (supra), the petitioner is not entitled for reinstatement or for back wages, but only for
lump-sum compensation.

27. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of 1,25,000/- (Rupees one lakh twenty five thousand only) would be an appropriate
relief to which the petitioner is entitled to in the facts and circumstances of the given case. It is
further made clear that the amount of compensation shall be paid within four months from the date
of receipt of Award, failing which the petitioner would be entitled to interest @ 9% per annum
from date of Award till its realization. Issues no. 2 and 3 are answered and decided accordingly,
while issue no.1 is answered in the negative.

Issue No. 4:

28. It has not been shown by the respondent as to how the present petition/statement of
claim is not maintainable. Moreover, this issue was not pressed for by the learned District Attorney
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appearing for the respondent at the time of arguments. Otherwise also, from the pleadings and
evidence on record, it cannot be said that the petition/statement of claim is not maintainable. Hence,
this issue is answered in the negative and against the respondent.

Relief

29. In the light of what has been discussed hereinabove while recording the findings on
issues supra, the respondent is hereby directed to pay a compensation of Rs. 1,25,000/- (Rupees
one lakh twenty five thousand only) to the petitioner in lieu of the reinstatement, back wages,
seniority and past service benefits. Amount of compensation so awarded shall be paid by the
respondent to the petitioner within four months from the date of receipt of Award failing which the
respondent shall be liable to pay interest @ 9% per annum on the said amount from the date of
award till realization/deposit of the amount. In the peculiar facts and circumstances of the case, the
parties are left to bear their own costs. The reference is answered accordingly. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 21th day of February, 2019.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. 1 565/2016
Date of Institution 1 24-8-2016
Date of Decision :21-02-2019

Shri Jiwan Kumar s/o Shri Mahajan Ram, r/o Village Balena, P.O. Marhi, Tehsil Sarkaghat,
District Mandi, H.P.

Versus

1. The Engineer-in-Chief, HPPWD, Nirman Bhawan, Shimla
2. The Executive Engineer, HPPWD, Division Dharampur, District Mandi, H.P.

Reference under section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. N.L. Kaundal, AR
: Sh. Vijay Kaundal, Adv.
For the Respondent(s) : Sh. Sanjeev Singh Rana, D.A.
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AWARD

The reference given below has been received from the appropriate Government for
adjudication:

“Whether alleged termination of services of Sh. Jiwan Kumar s/o Sh. Shiv Kumar, Vill. &
PO Tanehar, Tehsil Sarkaghat, Distt. Mandi, H.P. during 1/1999 by (1) the Engineer-in-
Chief HPPWD, Nirman Bhawan, Shimla, 171002 (2) the Executive Engineer, HPPWD,
Division Dharampur, Distt. Mandi, H.P. who had worked as beldar on daily wages basis
during the 9/1998 to 1/1999, only for 110 days, and has raised his industrial dispute vide
demand notice dated 25-5-2015 after more than 15 years, allegedly without complying with
the provisions of the Industrial Disputes Act, 1947 is legal and justified? If not, keeping in
view of working period as above and delay of 15 years in raising the industrial dispute,
what amount of back wages, seniority, past service benefits and compensation the above ex-
worker is entitled to from the above employers/management?”

2. The case of the petitioner, as it emerges from the statement of claim is that he was
appointed as daily waged beldar on muster-roll basis in the month of September 1998. He worked
uptil January, 1999, who had completed more than 240 days during his service with the
respondents in each calendar year, however, after termination of the services of the petitioner, he
was duly covered under the definition of Section 25-B of the of the Industrial Disputes Act, 1947
(hereinafter referred to ‘the Act’ for short). It is further alleged that the respondents had unlawfully
terminated the services of the petitioner. It is also his case that the petitioner had been retrenched
without giving notice of retrenchment and compensation in lieu thereof, which was clearly violative
of the provisions of Section 25-F of the Act. At the time of his termination, the persons junior to
him were retained in service by the respondents. The respondents had violated the principle of “first
come last go’. The names of the juniors, who were retained in service by the respondents are
S/Sh./Smt. Shasi Pal, Roshani Devi, Mamta Devi and Inder Singh. It is further alleged that after
termination of the services of the petitioner, the respondents had appointed new/fresh hands,
namely, S/Sh./Smt. Pardeep Kumar, Vipin Kumar, Lekh Raj, Subhash Chand, Sunita Devi, Kirna
Devi, Sunita Devi, Ritesh Kumar, Chanchla Devi, Ramesh Kumar and Ruma Devi. He was not
given an opportunity of reemployment. From the date of his disengagement, he is unemployed. He
had approached the respondents time and again to re-engage his services, but in vain. He is entitled
to regularization after completion of eight years of service with all consequential benefits. He has
been discriminated. The act and conduct of the respondents is illegal and unjustified. It is violative
of Sections 25-F, 25-G and 25-H of the Act.

As such, it is evident from the prayer clause of the petition/statement of claim, the petitioner
has claimed the following relief(s) in this case:

“the oral order of termination/retrenchment of the services of the petitioner by the
respondents be set aside, being illegal, arbitrary and highly unjustified and he be granted all
consequential benefits as also the other allowances, besides being other benefits and
regularization after eight years of service with seniority and back wages, and other relief(s)
to which the claimant may be found entitled to.”

3. On notice, the respondents appeared. A detailed reply was filed controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack of
maintainability and that the petition was bad on account of delay and laches have been taken. It was
asserted that the petitioner was engaged as a daily waged beldar in the month of September 1998
and who remained engaged till the month of December 1998. He had worked intermittently with
the department and had left the job of his own sweet will, and had not completed 240 days in each
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calendar year, so there was no need to serve any notice under Section 25-F of the Act. It is denied
that the respondents had terminated the services of the petitioner. It was further asserted that the
respondents had retrenched daily waged workmen in the month of February 2004 and July, 2005
respectively, but the petitioner had left the job of his own sweet will in the year 1999. Regarding
the allegation of engagement of persons junior to the petitioner, namely, Smt. Mamta Devi and Sh.
Inder Singh, it was asserted that they were engaged on compassionate grounds and as such the
respondents had not violated the provisions of Section 25-G of the Act. No other workmen junior to
the petitioner had ever been retained in service by the respondents. Since, the petitioner had left the
job of his own, there was no need of serving a notice upon him or to pay one month wages in lieu
thereof. The respondents had not violated the principle of ‘last come first go’. If the petitioner had
been terminated, he certainly would have raised an industrial dispute, but the same was raised by
him only in the year 2014, i.e. after about 15 years, hence the same is bad due to delay and laches.
It was specifically asserted that the petitioner was an agriculturist and was gainfully employed,
hence was not entitled for back wages. In these circumstances, the respondents prayed that the
petition in hand be dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement of
claim and refuted the objections put forth by the respondents.

5. Out of pleadings of the parties, the following issues were settled for determination and
adjudication by this Tribunal vide order dated 19-7-2017:

(1) Whether termination of services of the claimant/petitioner by the respondents during
January 1999 is/was illegal and unjustified as alleged? ..OPP.

(2) Ifissue no.l is proved in affirmative, to what service benefits the petitioner is entitled

to?
..OPP.
(3) Whether the claim petition is not maintainable in the present form?
..OPR.
(4) Whether the claim petition suffers from the vice of delay and laches as alleged. If so,
its effect? ..OPR.
Relief.

6. Thereafter, parties to the list were directed to adduce evidence in support of the issues
so framed. The petitioner, namely, Shri Jiwan Kumar appeared as PW1 and tendered in evidence
his statement by way of affidavit Ex. PW1/A, copy of mandays chart of Sh. Shashi Kant Ex.
PW1/B, copy of RTI information dated 13-11-2013 Ex. PW1/C. The respondents examined one
Shri Jain Pal Naik, who tendered his statement by way of affidavit Ex. RW1/A, copy of mandays
chart of petitioner Ex. RW1/B.

7. Arguments of the learned counsel/Authorized Representative for the petitioner and
District Attorney for the respondents heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No. 1 :Yes



o194, fedmare ueer, 07 RIawR, 2019 /16 WT&US, 1941 5703

Issue No. 2 : Discussed

Issue No. 3 : No

Issue No. 4 : No

Relief :Petition is partly allowed awarding lump-sum compen-

sation of 10,000/~ per operative part of award.
REASONS FOR FINDINGS
Issues No. 1,2 and 4-:

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Shri Jiwan Kumar (petitioner) stepped into the witness box as PW1. In his affidavit Ex.
PWI1/A submitted under Order 18 Rule 4 of the Code of Civil Procedure, he reiterated on oath the
contents of the petition/statement of claim in its entirety.

In the cross-examination, he admitted that he had been engaged as a daily waged beldar in
the month of September 1998. He denied that he had worked intermittently uptil December 1998.
Volunteered that, he had worked uptil January 1999. He denied that no junior persons had been
engaged by the department. He admitted that he had given demand notice in the year 2015. He also
admitted that after December 1998, he had not worked with the respondents. He denied that he had
left the work of his own after December 1998. Self stated that, he was terminated. He also admitted
that he had not given any representations from the month of January 1999 uptil the year 2015.
Volunteered that, he had orally approached the department. He admitted that he works as a private
labourer. He also admitted that he owns land and does agricultural chores.

11. Ex. PW1/B is the copy of mandays chart relating to Shri Shashi Kant.

12. Ex. PW1/C is the copy of letter dated 13-11-2013 regarding Information Under RTI
Act, 2005.

13. Conversely, Shri Jai Pal Naik, Executive Engineer, HPPWD Division Dharampur
(respondent) testified as RW1. He filed his statement by way of an affidavit Ex. RW1/A with
solemn affirmation that the petitioner was engaged as a daily waged beldar in February 1999 and
had worked intermittently uptil September 1999. The petitioner had left the job of his own free will
and volition and had not completed 240 days in each calendar year. The services of the petitioner
had not been terminated. Workers, namely, Mamta Devi and Inder Singh had been kept on
compassionate grounds. Demand notice had been filed by the petitioner after about 15 years, in the
year 2014 and he had never approached the respondents during this period. The delay has not been
explained by the petitioner.

In the cross-examination, he admitted that when the petitioner was employed by the
department, no appointment letter was issued. He admitted that as per the record there is no
correspondence regarding the petitioner having left the job. He also admitted that no compensation
has been given to the petitioner as per record. He was also categorical that the persons mentioned in
para no. 4 of the statement of claim are junior to the petitioner.

14. Ex. RW1/B is the mandays chart relating to Shri Jiwan Kumar s/o Shri Mahajan Ram.

15. The version of the petitioner is that his services were engaged as a daily waged beldar
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by the respondents in the month of September 1998 and that he had worked as such till January
1999. The respondents in their reply admitted the fact the department had engaged the petitioner as
a daily waged beldar in the month of September 1998. However, they claimed that he had
intermittently worked uptil December 1998. But, when respondent no. 2 mounted the dock, he
claimed that the petitioner had been engaged as a daily waged beldar in February 1999 and he had
worked as such intermittently uptil September 1999. To buttress this stand of his, he placed on
record the mandays chart as Ex. RW1/B. Its perusal discloses that the services of Shri Jiwan Kumar
s/o Shri Mahajan Ram were engaged by the respondents in the month of February 1999 for the first
time as daily waged beldar and he had only worked as such uptil September 1999. However, it is
my humble opinion that this document and the ocular testimony of respondent no. 2 to the effect
that the petitioner had been engaged in the month of February 1999 and that he had worked as such
uptil September 1999 cannot be taken into consideration, being beyond pleadings. The
claimant/petitioner has not placed and exhibited on record any document to show that he had
worked as daily waged beldar with the respondents uptil January 1999, as claimed. Rather, while
under cross-examination, he was categorical that he had not worked with the department after
December 1998. Therefore, in view of the above, it can safely be held that the services of the
petitioner were engaged by the respondents in the month of September 1998 and that he had only
worked as such uptil December 1998.

16. Though, the petitioner has claimed in the statement of claim that he had completed
more than 240 days during his service with the respondents, but no mandays chart/document has
been proved on record by him in this regard. So, it cannot be said that the petitioner had worked for
more than 240 days preceding 12 calendar months from the date of his termination, which is
claimed to have taken place in January 1999. Since, it is not established on record that the
petitioner had worked for 240 days immediately in the preceding 12 calendar months from the
month of his termination, so as to meet the requirement of law of having continuous service of one
year, therefore, it was not required of the respondents to have issued notice as provided under
Section 25-F of the Act. So, it can safely be held that the respondents had not violated the
provisions of Section 25-F of the Act, as claimed by the petitioner.

17. A plea was taken by the respondents that the petitioner was an intermittent worker. He
left the job of his own free will and volition. It is well known that the abandonment has to be
proved like any other fact by the respondents/employers. In Eagle Hunter Solutions Ltd. vs. Sh.
Prem Chand reported in [2019 (160) FLR 16], it has been held by the Hon’ble Delhi High Court
that burden of proving of abandonment is upon the management. Simply because a workman fails
to report for duty, it cannot be presumed that he/she has left/abandoned the job. There is nothing on
the record to show that a notice was served upon the petitioner by the respondents calling upon him
to resume the duties after he allegedly left the same. Absence from duty is a serious misconduct.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondents for
his alleged willful absence from duty. Shri Jai Pal Naik (RW1) clearly admitted that as per the
record there is no correspondence with the petitioner of his leaving the job. Thus, the plea of
abandonment put forth by the respondents/employers is not established.

18. Ex. PW1/B, the mandays chart of beldar, namely, Shri Shashi Kant, reveals that he was
appointed in the year 2002. At the cost of reiteration, I will like to add that the month of initial
appointment of the petitioner, as per the pleadings and evidence of the parties on record is
September 1998. There is nothing on record to show that Shri Shashi Kant was senior to the
petitioner. Then, Jai Pal Naik (RW1) while under cross-examination clearly admitted that the
names of persons mentioned in para no.4 of the statement of claim were junior to the petitioner.
This indicates that persons junior to the petitioner are still serving the respondents/department. The
latter had failed to adhere to the principle of ‘last come first go’. Retaining the juniors at the cost of
senior is nothing but unfair labour practice. There is nothing on the file to establish that at the time
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of engaging the persons junior to the petitioner, an opportunity of re-employment was afforded to
him.

19. Such being the situation, I have no hesitation to conclude that the respondents have
contravened the provisions of Sections 25-G and 25-H of the Act.

20. Faced with the situation, it was contended for the respondents that the junior workers
had been engaged and retained in service on compassionate grounds. Shri Jai Pal Naik (RW1) in
his substantive evidence claimed that the workers mentioned in the para 4 of the statement of claim
were engaged on compassionate grounds, as their parents had expired while in service. However,
the dates of deaths of the parents of those persons have not come on the file. Admittedly, those
persons are still serving with the respondents/department and their services, as per the admissions
made by Shri Jai Pal Naik (RW1), were engaged after the engagement of the services of the
petitioner. There is nothing on record to show that the deceased parents of those persons mentioned
in para no.4 of the statement of claim were senior to the petitioner. Even if the petitioner has failed
to prove on record that he had worked for more than 240 days and that as per the policy framed by
the Government of Himachal Pradesh from time to time, he was entitled for regularization of his
service, but the respondents cannot be absolved from their accountability with regard to the
provisions of Sections 25-G and 25-H of the Act, which as discussed above have been violated.

21. While testifying in the Court as PW1, the petitioner has given his age as 36 years. It is
well known that a person like the petitioner will not sit at home during the period he is/was out of
the service. Otherwise too, during his cross-examination, the petitioner admitted that he owns
landed property and is doing agricultural chores. Besides this, it has also come in his evidence that
nowadays he earns his livelihood by doing the days’ drudgery privately. The petitioner has failed to
discharge the initial onus that during the period of his forced idleness, he is/was not gainfully
employed, so he is not entitled to the back wages.

22. The learned District Attorney for the respondents contended that there being inordinate
delay in the steps taken by the petitioner for the redressal of his grievance, his claim suffers from
the vice of delay and laches, which disentitles him to the relief(s) he has prayed for. This
contention, to my thinking, appears to be ill conceived. The question of delay and laches was
considered by our own Hon’ble High Court in case titled as Divisional Manager, Himachal
Pradesh Forest Corporation, Division Sunder Nagar, District Mandi, H.P. vs. Dilu Ram (CWP
No. 95/2000 decided on 26-8-2004) wherein it was inter alia held:—

“It is well settled that plea of delay if raised by the employer is required to be proved as a
matter of fact by showing the real prejudice and not as a mere hypertechnical defence
though reference to the Labour Court can be generally questioned on the ground of delay
alone. The provisions of Article 137 of the Schedule to the Limitation Act, 1963 are not
applicable to the proceedings under the Act and that the relief under it cannot be denied to
the workman merely on the ground of delay (See Ajaib Singh v. Sirhind Co-op. Marketing-
cum-Processing Service Society Ltd. 1999 (82) FLR 137 (SC)....”

23. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007 (HP)
1160, delay of more than 10 years was condoned by our own Hon’ble High Court and it was laid
down that the principle of Limitation Act was not applicable to the industrial dispute. Similarly, it
was laid down by the Hon’ble Supreme Court in Ajayab Singh vs. Sirhind Co-operative
Marketing-cum-Processing Society Limited and Another (1999) 6 SCC 82 that the principle of
Limitation Act, 1963 did not apply to the proceeding under the Industrial Disputes Act.

24. Upon an industrial dispute having been raised by the petitioner, the Conciliation
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Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings. On failure
of the conciliation move, the said Officer had referred the matter to the Labour Commissioner,
Himachal Pradesh vide his report under section 12(4) of the Act. On the basis of this report, the
Labour Commissioner referred the dispute to this Court under section 10(1) of the Act, vide
Notification No.11-23/84(Lab)12/07ID/2016-Mandi, dated 8th August, 2016. In view of the period
of time that elapsed before the matter came to be referred to this Court, the petitioner who felt
aggrieved by his unlawful retrenchment, cannot be said to have delayed the steps he took for the
redressal of his grievance. His claim, therefore, does not suffer from the vice of delay and laches.
So, the aforesaid contention of the learned District Attorney merits rejection and is rejected.

25. In case titled as Assistant Engineer Rajasthan Development Corporation and another
vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble Supreme
Court that before exercising its judicial discretion, the Labour Court has to keep in view all relevant
factors including the mode and manner of appointment, nature of employment, length of service,
the ground on which termination has been set aside and the delay in raising industrial dispute
before grant of relief in an industrial dispute. It was also observed that the workman had worked for
286 days and had raised industrial dispute in the year 1992, whereas his services had been
terminated in the year 1986 and had raised industrial dispute after six years. It was held that though
the compensation awarded by the Single Judge of the Hon’ble High Court was too low and liable to
be enhanced by the Division Bench, but surely reinstatement of the workman in the facts and
circumstances was not the appropriate relief and thus a lump-sum of Rs.1 lakh along-with interest
@ 9% per annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about eight months and that the services
of petitioner were disengaged in January 1999, who had worked as non- skilled worker and had
raised industrial dispute by issuance of demand notice after about fifteen years i.e. demand notice
was given on 25-5-2015. It is also pertinent to mention here that the petitioner on the date of filing
the claim petition was aged 36 years and had a sufficient spell of life to work and earn his
livelihood. Taking into consideration the factors mentioned above and the precedent laid down by
the Hon’ble Supreme Court in Geetam Singh’s case (supra), the petitioner is not entitled for
reinstatement or for back wages, but only for lump-sum compensation.

26. In view of the discussion and findings arrived at by me above and as it is not
ascertainable as to for how many days the petitioner has actually worked, a lump-sum
compensation of "10,000/- (Rupees ten thousand only) would be an appropriate relief to which the
petitioner is entitled to in the facts and circumstances of the given case. It is further made clear that
the amount of compensation shall be paid within four months from the date of receipt of Award,
failing which the petitioner would be entitled to interest @ 9% per annum from date of Award till
its realization. Issues no. 1 and 2 are answered and decided accordingly, while issue no.4 is
answered in the negative and against the respondents.

Issue No. 3 :

27. It has not been shown by the respondents as to how the present petition/statement of
claim is not maintainable. Moreover, this issue was not pressed for by the learned District Attorney
appearing for the respondents at the time of arguments. Otherwise also, from the pleadings and
evidence on record, it cannot be said that the petition/statement of claim is not maintainable. Hence,
this issue is answered in the negative and against the respondents.

Relief :

28. In the light of what has been discussed hereinabove while recording the findings on
issues supra, the respondents are hereby directed to pay a compensation of "10,000/- (Rupees ten
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thousand only) to the petitioner in lieu of the reinstatement, back wages, seniority and past service
benefits. Amount of compensation so awarded shall be paid by the respondents to the petitioner
within four months from the date of receipt of Award failing which the respondents shall be liable
to pay interest (@ 9% per annum on the said amount from the date of award till realization/deposit
of the amount. In the peculiar facts and circumstances of the case, the parties are left to bear their
own costs. The reference is answered accordingly. A copy of this Award be sent to the appropriate
Government for publication in the official gazette and the file after due completion be consigned to
the Record Room.

Announced in the open Court today this 21st day of February, 2019.

YOGESH JASWAL,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. :729/2016
Date of Institution - 15-11-2016
Date of Decision 1 22-02-2019

Smt. Parveen w/o Shri Panma Chhering, r/0 V.P.O. Tabo, District Lahaul & Spiti, H.P.
..Petitioner.

Versus

The Executive Engineer, [.& P.H. Division Kaza, District Lahaul & Spiti, H.P.
..Respondent.

Reference under section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. N.L. Kaundal, AR
: Sh. Vijay Kaundal, Adv.
For the Respondent  :Sh. Sanjeev Singh Rana, D.A.

AWARD

The below given reference has been received from the appropriate Government for
adjudication:

“Whether time to time termination of the services of Smt. Parveen w/o Sh. Panma
Chhering, VPO Tabo, Distt. Lahaul-Spiti, H.P. during the years 1997 to 2011 by the
Executive Engineer, I&PH Division Kaza, Distt. Lahaul & Spiti, as alleged by the worker
vide demand notice dated 07-5-2012 (Copy Enclosed), is legal and justified? If not, what
relief of reinstatement, amount of back wages, seniority, past service benefits and
compensation the above aggrieved workman is entitled to from the above employer?”’
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2. The case of the petitioner, as set out in the statement of claim is that her services were
engaged by the respondent on muster-roll basis in July 1997. She worked under the Assistant
Engineer, I&PH, Sub-Division Tabo uptil April 2012. The latter used to disengage her services
without any written order, so that she could not complete more than 160 days during the aforesaid
period. Fictional breaks were given by the respondent uptil April 2012. She had come to know from
some other workmen that they have been working under Assistant Engineer, I&PH Sub-Division,
Kaza. She had raised a demand notice under Section 2-A of the Industrial Disputes Act, 1947
(hereinafter referred to ‘the Act’ for short) against the respondent. Its copy stood forwarded to the
Labour-cum-Conciliation Officer, Reckong Peo at Kinnaur. Dates were fixed for conciliation from
time to time, but the representative of the respondent had claimed that the services of the petitioner
could not be engaged continuously. Labour-cum-Conciliation Officer Reckong Peo then had
submitted report under section 12(4) of the Act to the appropriate government i.e. Labour
Commissioner, Himachal Pradesh on dated 12-7-2012. The report was examined but, however, her
matter was not referred to the court till the year 2013. Matter of similarly situated workman Smt.
Chhering Dolma had been referred by the appropriate government i.e. Deputy Labour
Commissioner, Himachal Pradesh on 30th July, 2013. Representations were made to the Labour
Commissioner as well as to the Principal Secretary (Lab. & Emp.) to the Government of Himachal
Pradesh, but without success. The petitioner, thus, had to file a Writ Petition before the Hon’ble
High Court of Himachal Pradesh in the month of May 2016. But, in between the appropriate
government had referred her dispute to this Court vide Notification dated 30th September, 2016.
The Writ Petition was accordingly disposed of by the Hon’ble High Court of H.P. on 26th October,
2016. It is further alleged that the services of the petitioner had been engaged and disengaged by
giving fictional breaks from the date of her initial appointment i.e. July 1997 uptil November 2016.
Smt. Chhering Dolma, Smt. Chhering Butich, Smt. Padma Dolkar and Smt. Padma Youdon were
also working with the respondent on daily waged basis on fictional breaks. The all had raised an
industrial dispute and their cases were disposed of by the Court. The act of the respondent to give
the fictional breaks to the petitioner amounts to unfair labour practice so as to deprive her from a
permanent status. Instructions were issued by Principal Secretary (I&PH) to the Government of
Himachal Pradesh as per letter dated 27th March, 2006 regarding continuation of daily waged
services without breaks in respect of daily waged labourer who had been engaged by the
department for 15, 18 & 20 days in a month. Work and funds were available with the department.
At the time of giving artificial/fictional breaks, principle of ‘last come first go’ was not followed by
the respondent. Persons junior to her had worked with the respondent/department without any
breaks. The period of artificial breaks is required to be counted as continuous service for the
purpose of regularization of petitioner’s service. The act and conduct of the respondent is highly
unjustified, arbitrary, unconstitutional and against the mandatory provisions of the Act.

As such, as is apparent from the prayer clause of the petition/statement of claim, the
petitioner has claimed the following relief(s) in this case:

“(i) That the Hon’ble Court may kindly be set aside the illegal verbal termination from

time to time i.e. July 1997 to November 2016 and directed to respondent to grant the
seniority to the petitioner, in continuity of service, with back wages for the break
period with all other consequential service benefits.

(i1)) The Hon’ble Court further directed to respondent to regularize the services of
petitioner on the basis of policy framed by the State Government and on the basis of
his seniority fall in the cadre post.

(iii)) The Hon’ble Court may kindly be directed to respondent to pay Rs.15,000/- to the
petitioner as litigation cost as well as counsel fee.
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(iv) Any other relief if the Hon’ble Court deemed fit may kindly be granted in the
favour of petitioner in the interest of justice”.

3. On notice, the respondent appeared. He filed detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objection has been taken to the
effect that no legal and fundamental right of the petitioner has been infringed by the respondent, so
the petition was not maintainable.

On merits, it has been admitted that the services of the petitioner were engaged as a daily
waged beldar on muster roll basis in the month of July 1997. However, it has been pleaded that the
petitioner had worked intermittently, as per availability of works and funds. It was specifically
denied that the respondent had not allowed the petitioner to complete 160 days in any calendar
year. It was also denied that the respondent had given fictional breaks to the petitioner. It was
asserted that the petitioner had been engaged in tribal area of Spiti Sub-Division of Lahaul & Spiti
district which remains snow bound for six months in a year. The working season in that area
generally spans from April to November. Work was accordingly provided to the daily waged
workmen under the respondent on opening of the season in every year. The workers engaged in
Spiti-Division in Lahaul & Spiti district are required to complete 180 days in complete year. The
workmen Smt. Chhering Dolma was not a similarly situated workman as she was engaged in the
Kaza Sub Division, whereas the petitioner was engaged in Tabo Sub-Division. It was denied that
S/Shri Tashi Tandup, Thuktan Zangpo and Dorje Zangpo had been working with the petitioner. It
was claimed that S/Shri Tashi Tandup and Dorje Zangpo were senior to the petitioner, while Shri
Thuktan Zangpo had been engaged in the same month as that of petitioner i.e. July 1997. All these
workers were engaged in Kaza Sub-Division to manage the water supply, being available
throughout the year. The petitioner was engaged at Tabo Sub-Division for seasonal work in Flow
Irrigation Scheme, where the work depended upon the season, as no work could be done during the
period of snowfall. It was further asserted that S/Smt. Chhering Dolma, Chhering Butich, Padma
Dolker and Padma Youdon were engaged in Kaza Sub-Division. The petitioner had not completed
180 days in any calendar year and had not fulfilled the conditions of continuous service as provided
under Section 25-B of the Act. No fictional breaks had ever been given to the petitioner and no
junior had been engaged by the respondent. No provisions of the Act has been flouted. The petition
is meritless.

In these circumstances, the respondent prayed that the petition in had be dismissed.

4. In the rejoinder, the petitioner reiterated the contents of the petition/statement of claim
and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination and
adjudication by this Tribunal vide order dated 31-8-2017:

(1) Whether time to time termination of services of the petitioner by the respondent during
the years, 1997 to 2011 is/was illegal and unjustified as alleged? ..OPP.

(2) Ifissue no.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ..OPP.

(3) Whether the claim petition is not maintainable in the present form as alleged? ..OPR.

Relief

6. Thereafter, parties to the list were directed to adduce evidence in support of the issues
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so framed. The petitioner, namely, Smt. Parveen appeared as PW1 and tendered in evidence her
statement by way of affidavit Ex. PW1/A, copy of letter dated 27-3-2006 Ex. PW1/B, copy of
Award dated 30-9-2015 Ex. PW1/C, copy of mandays chart of three employees Ex. PW1/D. The
respondent examined one Shri Ashok Kumar, who tendered his statement by way of affidavit Ex.
RWI1/A, copy of mandays chart from 1997 to 2017 Ex. RW1/B, copy of mandays chart from 1997
to July 2018 Ex. RWI1/C, copy of mandays chart of Shri Dorje Zangpo Ex. RW1/D, copies of
mandyas chart of S/Sh. Tashi Tandup and Thuktan Zangpo Ex. RW1/E and Ex. RWI1/F & copy of
muster-roll of WSS Ex. RW1/G1 to G3.

7. Arguments of the learned Authorized Representative for the petitioner and District
Attorney for the respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No. 1 :Yes
Issue No. 2 : Discussed
Issue No. 3 : No
Relief. : Claim petition is partly allowed per operative part of the
award.
REASONS FOR FINDINGS

Issues No. 1 and 2 :

9. Both these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Smt. Parveen (petitioner) stepped into the witness box as PWI1. In her affidavit Ex.
PW1/A submitted under Order 18 Rule 4 of the Code of Civil Procedure, she reiterated on oath the
contents of the petition/statement of claim in its entirety.

In the cross-examination, she admitted that she is presently working with the
respondent/department. She also admitted that the criteria for Spiti Valley is 180 days in a year.
Volunteered that, she had not been given work for 180 days. She admitted that S/Shri Tashi
Tandup, Thuktan and Dorje Zangpo had not worked with her. Self stated that they had been
working in Kaza Sub-Division. She also admitted that all the abovenamed persons were engaged in
water supply work. She was also categorical that water supply work is there throughout the year.
Volunteered that, she had also been doing the water supply work. She specifically denied that she
had been working intermittently and that the department had never given her any fictional breaks.

11. Ex. PWI1/B is the copy of letter dated 27th March, 2006. It reveals that all the
Executive Engineers of I&PH Department in Himachal Pradesh were instructed that the labourers
who have been engaged for 15,18 & 20 days in a month should henceforth be engaged for the full
month basis.

12. Ex. PWI/C is the copy of Award dated 30-9-2015 passed in Reference No. 337/2014
by this Court.

13. Ex. PW1/D is the copy of year-wise working days relating to Shri Tashi Tandup & Ors.
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14. Conversely, Shri Ashok Kumar, Executive Engineer, I&PH Division Kaza
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4 of the
Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

In the cross-examination, he admitted that the petitioner was engaged in the year 1997,
though volunteered that she was engaged in the month of July 1997. He denied that the department
had given fictional breaks to the petitioner. He admitted that no appointment letter had been issued
to the petitioner. Volunteered that, the daily wagers are not issued any such appointment letter. The
work of water supply continues throughout year. He admitted that Dorje Zangpo had been also
been working with the petitioner. Self stated that he was engaged in the work of water supply. He
denied that the names of Dorje Zangpo, Tashi Tandup and Thuktan Zangpo were reflected in Ex.
PWI1/D, but they were not engaged in the supply of water. He was categorical that the information
dated 6-2-2017 Ex. RX1 had been issued by the department. Tabo and Kaza Sub-Divisions are
under him. He clearly admitted that the seniority list Ex. RX1, which has been prepared by the
department, pertains to water supply scheme and irrigation scheme. He admitted his signature on
information dated 20-10-2018, Ex. RX2. He feigned ignorance that Smt. Padma Chhodan and the
petitioner were in the irrigation scheme. He admitted Ex. RX3 to be the mandays chart of Smt.
Padma Chhodan and Ex. RX4 to be her order of regularization. He denied that they had violated the
notification issued by the State Government in the year 2006. He categorical denied that despite
availability of work and funds, fictional breaks were given to the petitioner.

15. Ex. RW1/B is the copy of list of mandays chart of the petitioner in respect of I&PH
Sub-Division Tabo.

16. Ex. RW1/C is the copy of mandays chart relating to the petitioner which corresponds
to the Ex. RW1/B.

17. Ex. RWI/D to Ex. RWI1/F are the copies of mandays chart relating to S/Shri Dorje
Zangpo, Tashi Tandup and Thuktan Zangpo, respectively.

18. Ex. RWI/G1 to Ex. RW1/G3 are the copies of muster-roll no. IDK-45 regarding
various WSS under I&PH Sub-Division at Kaza.

19. Ex. RX/I is the copy of letter dated 6-10-2017 regarding information under RTI Act,
2005.

20. Ex. RX/2 is the copy of letter dated 20-10-2018 regarding information under RTI Act.
21. Ex. RX/3 is the copy of mandays chart of Smt. Padma Chhodon.

22. Ex. RX/4 is the copy of office order dated 22-1-2018 issued by the respondent. It
reveals that Smt. Padma Chhodan was offered temporary post of beldar subject to certain terms and
conditions with prospective effect.

23. It is the admitted case of the parties that the services of the petitioner were engaged as
a daily wager on muster-roll basis. The mandays chart Ex. RW1/C unfolds that the petitioner was
initially employed in the month of July 1997 by the respondent.

24. The mandays chart Ex. RW1/B (also Ex. RW1/C) clarifies that from the date of her
initial engagement to November 2016 work for the month was not provided to the petitioner by the
respondent. The muster-rolls generally for 10-25 days in a month were issued in the name of the
petitioner. It is claimed by the respondent that since Spiti Sub-Division is snow bound for six
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months, therefore, work is not provided after November to April. However, no such government
order has been produced to show that the daily wagers could not be kept after November till April.
Further, the respondent could not clarify the position with regard to the mandays charts Ex. RW1/D
to RW1/F, whereby some other daily waged workers were provided the work even to the extent of
366 days. The three daily wagers shown in Ex. RW1/D to Ex. RW1/F have been provided the work
for more than 300 days in some years. If the daily waged workers could not be provided the work
after November till April of the year, then it was for the department to explain as to under what
circumstances certain daily wagers shown in Ex. RW1/D to Ex. RWI1/F, were provided the work
for 365 and 366 days. It was also the plea taken by the respondent that due to non-availability of
budget and work, the services of the petitioner could not be engaged on full month basis. This
cannot be accepted. Why a person junior to her (whose named figures in mandays chart Ex. RX/4)
was provided the work for 200 days or more by the respondent? The reasons to that effect being
obscure go to show that the respondent is not speaking the truth. The act and conduct of the
respondent unfolds that it is a case of sheer discrimination, whereby one set of workmen have been
provided the work throughout the year and some workmen had not been provided even 180 days of
work in 12 calendar months. Because, in the tribal area of Lahaul and Spiti, for counting the
continuous service, the workman has to work for 180 days in 12 calendar months. It only goes to
show that the respondent had resorted to favourtism or had acted in a partisan manner with one set
of workmen so as to deprive them the status and privileges of permanent workmen entitling them to
the regularization of their services as per the policy of the State.

25. Faced with the situation, it was contended by the learned District Attorney for the
respondent that the petitioner had been working intermittently, so she could not complete 180 days
in 12 calendar months. However, his such argument is in air. No grain of evidence has been led by
the respondent to show that any notice was given to the petitioner, when she did not turn up for
work. Absence from duty is a serious misconduct. Admittedly, no disciplinary proceedings were
initiated against the petitioner by the respondent for her alleged willful absence from duty.
Therefore, it cannot be said that the petitioner herself remained absent from duty, so that she could
not complete 180 days of continuous service as per the provisions of Section 25-B of the Act.

26. The action of the respondent in not issuing intentionally the muster-roll for the entire
month to the workman due to no fault of the workman is nothing but unfair labour practice,
particularly when vide letter dated 27th March, 2006 of Under Secretary (I&PH) to the Government
of Himachal Pradesh, all the Executive Engineers had been asked to engage the labourers in I&PH
Department for full month basis. Therefore, the fictional breaks given to the petitioner, as shown in
the mandays chart, appear to be illegal and the petitioner shall be deemed to be in continuous and
uninterrupted service of the respondent as a daily waged worker from the date of her initial
engagement to the year 2011, as per the provisions contained in Section 25-B of the Act. The
breaks given by the respondent being intentional will have no effect on the seniority and continuity
in service of the petitioner. Since, as per the record, a junior workman, namely, Smt. Padma
Chhodan had been made regular, therefore, the petitioner is also entitled for regularization as per
the government policy applicable to the daily waged workmen by the department.

27. In the petition, the petitioner has no where pleaded that during the break period, she
was without any work. While testifying in the Court as PW1, the petitioner categorical by admitted
that she is still working with the department. Therefore, there is no question of payment of back
wages and accordingly the petitioner is held to be not entitled to the wages for break period.

28. These issue are decided in favour of the petitioner and against the respondent.
Issue No. 3:

29. 1t is not shown by the respondent as to why the petition is not maintainable in this
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form. No infirmity in the form of the petition has been pointed out. In fact, the reference has been
received from the appropriate government and the petitioner has only to file the statement of claim
under the Act. This Court does not find any infirmity in the form of the claim. Therefore, this issue
is decided against the respondent and in favour of the petitioner.

Relief :

30. As a sequel to my findings on issues No.l and 2 above, the instant claim petition
succeeds in part and the same is partly allowed. The breaks given by the respondent to the
petitioner up-to the year 2011 being artificial/fictional are held to be wrong and illegal. She
(petitioner) shall be entitled to the seniority and continuity in service from the date of her initial
engagement, except back wages. The respondent is also directed to consider the case of the
petitioner for regularization of her services as per the policies framed by the State Government
from time to time. It is made clear that if the services of any person junior to the petitioner have
already been regularized, she (petitioner) shall be entitled to regularization from the date/month of
the regularization of the services of her junior(s). In the peculiar facts and circumstances of the
case, the parties are left to bear their own costs. The reference is answered in the aforesaid terms. A
copy of this Award be sent to the appropriate Government for publication in the official gazette.
File after due completion be consigned to the Record Room.

Announced in the open Court today this 22nd day of February, 2019.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. : 74/2018

Date of Institution : 23-7-2018

Date of Decision : 26-02-2019

Shri Shivender Kumar s/o Shri Sansar Chand, r/o Village Gummi, P.O. Jhandour, Tehsil

Jaswan, District Kangra, H.P. ..Petitioner.
Versus

The Managing Director, M/s Horizon Polymers, Plot No.192, 212 to 219, Phase-III
Industrial Area, Sansarpur Terrace, District Kangra, H.P. ..Respondent.

Reference under section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. Vishal Awasthi, Adv.
For the Respondent : Respondent already exparte.
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AWARD

The reference given below has been received from the appropriate Government for
adjudication:

“Whether the termination of the services of Sh. Shivender Kumar s/o Sh. Sansar Chand,
Village Gummi, P.O. Jhandour, Tehsil Jaswan, Distt. Kangra, H.P. from 3rd February, 2017
by The Managing Director, M/s Horizon Polymers, Plot No. 192 to 195, 212 to 219, Phase-
[I Industrial Area, Sansarpur Terrace, Distt. Kangra, H.P. without complying with the
provisions of the Industrial Disputes Act, 1947, is legal and justified? If not, what amount of
back wages, seniority, past service benefits and compensation the above worker is entitled
to from the above employer?”

2. The case was listed for filing of the statement of claim on behalf of the petitioner for
today but, however, neither the petitioner nor his counsel had put in appearance before this
Tribunal, despite the case being called several times since morning. Hence, despite due notice of
the date of hearing, the workman/petitioner had remained ex-parte.

3. It will be apt at this stage to take note of the relevant provisions of the Industrial
Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for brevity sake). Section 2 (b) of the Act
defines the Award as under:—

“(b) “award” means an interim or a final determination of any industrial dispute or of any
question relating thereto by any Labour Court, Industrial Tribunal or National Industrial
Tribunal and includes an arbitration award made under Section 10A;”.

4.  Sub-Section (1) of Section 11 of the Act provides that subject to any rules that may be
made in this behalf, an arbitrator, a Board, Court, Labour Court, Tribunal or National Tribunal shall
follow such procedure as the arbitrator or other authority concerned may think it fit. The Central
Government has framed rules called “The Industrial Disputes (Central) Rules, 1957.” Rule 10-B (9)
reads thus:—

“10-B (9) In case any party defaults or fails to appear at any stage the Labour Court,
Tribunal, or National Tribunal, as the case may be, may proceed with the reference ex-parte
and decide the reference application in the absence of the defaulting party.”

5. Rule 22 reads thus:—

“Board, Court, Labour Court, Tribunal, National Tribunal or Arbitrator may proceed ex-
parte. If without sufficient cause being shown, any party to the proceeding before a Board,
Court, Labour Court, Tribunal, National Tribunal or Arbitrator fails to attend or to be
represented, the Board, Court, Labour Court, Tribunal, National Tribunal or Arbitrator may
proceed, as if the party had duly attended or had been represented.”

6. The State of Himachal Pradesh has also framed rules called “The Industrial Disputes
Rules, 1974.” Rule 25 thereof reads thus:—

“Board, Court, Labour Court, Tribunal, National Tribunal or Arbitrator may proceed ex-
parte. If without sufficient cause being shown, any party to the proceeding before a Board,
Court, Labour Court, Tribunal, National Tribunal or Arbitrator fails to attend or to be
represented, the Board, Court, Labour Court, Tribunal, National Tribunal or Arbitrator may
proceed, as if the party had duly attended or had been represented.”
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7. Rule 22 of the Industrial Disputes (Central) Rules, 1957 and Rule 25 of the Industrial
Disputes Rules, 1974 authorize the adjudicating authority to proceed in the absence of a party. It
creates a fiction which enables the Tribunal to presume that all the parties are present before it
although, infact, it is not true, and thus make an ex-parte award. This Tribunal in these
circumstances has to imagine that the absentee workman is present and having done so, can give
full effect to its imagination and carry it to its logical end. Under Rule 25, this Tribunal, thus, has to
imagine that the workman is present, he is unwilling to file the statement of claim, adduce evidence
or argue his case.

8. In the instant case, neither the workman nor his counsel has put in appearance before
this Tribunal today. In these circumstances, the Tribunal can proceed and pass ex-parte award on
its merits.

9.  As per the reference, it was required of the petitioner to plead and prove on record that
the termination of his services from 3rd February, 2017 by the respondent was without complying
with the provisions of the Act and, thus, illegal and unjustified. However, there is neither any
pleading nor any evidence to this effect on record on the part of the petitioner/workman. At the risk
of repetition the petitioner/workman had not put in appearance before this Tribunal. In this view of
the matter, the petitioner is not entitled to any back wages, seniority, past service benefits and
compensation. Accordingly, this reference is answered in the negative. Parties to bear their own
costs.

10. The reference is answered in the aforesaid terms.

11. A copy of this Award be sent to the appropriate Government for publication in the
official gazette and the file after due completion be consigned to the Record Room.

Announced in the open Court today this 26th day of February, 2019.

YOGESH JASWAL,

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref No. :433/2016
Date of Institution : 19-8-2016
Date of Decision : 26-02-2019

Smt. Man Dei d/o Shri Sarwan, r/o V.P.O. Sach Pangi, Tehsil Pangi, District Chamba, H.P.
....Petitioner.

Versus

The Executive Engineer, H.P.P.W.D. Division, Killar (Pangi), District Chamba, H.P.
...Respondent.
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Reference under section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. L.S. Jaryal, AR
For the Respondent : Sh. Sanjeev Singh Rana, D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication:

“Whether alleged termination of services of between Smt. Man Dei d/o Shri Sarwan, r/o
V.P.O. Sach Pangi, Tehsil Pangi, District Chamba, H.P. during year 2005 by the Executive
Engineer, H.P.P.W.D. Killar Division (Pangi), District Chamba, H.P, without complying
with the provisions of the Industrial Disputes Act, 1947 as alleged by the workman, is legal
and justified; whereas she has raised the industrial dispute vide demand notice dated 31-12-
2011 after lapse of more than 6 years. If not, keeping in view delay of more than 6 years in
raising the industrial dispute, what amount of back wages, seniority, past service benefits
and compensation the above ex-worker is entitled to from the above
employer/management?”’

2. The case of the petitioner, as it emerges from the statement of claim, is that she was
appointed as daily waged beldar on muster-roll basis in the year 1997. She continuously worked
with intermittent breaks uptil October 2005 with the respondent. Fictional breaks were given from
time to time so that 160 days could not be completed in each calendar year. It is also an averment
that the respondent had not maintained the seniority and persons junior to the petitioner have been
allowed to continue as beldars. The respondent had violated the principle of ‘last come first go’.
For the tribal area, the State of Himachal Pradesh had framed a policy for regularization of daily
waged workers who had worked for 160 days in each calendar year. It is further the case of the
petitioner that the petitioner had been retrenched without giving notice of retrenchment and
compensation in lieu thereof. The breaks were to be counted as continuous service for the purpose
of calculation of 160 days, as provided under section 25-B of the Industrial Disputes Act, 1947
(hereinafter referred to as ‘the Act’ for short). At the time of her termination, the persons junior to
her were retained in service by the respondent. The names of the juniors, who were retained in
service by the respondent are S/Shri Jai Dass, Tek Chand, Sucheta Ram, Mohan Lal, Hari Nath,
Janam Singh, Smt. Jamna, S/Shri Raj Kumar, Man Singh, Smt. Sarita Devi, Smt. Chhin Dei, Smt.
Bhag Dei, Smt. Sur Dei, Smt. Shyami, S/Shri Chunku Ram, Budhi Ram, Smt. Ram Dei, S/Shri
Sham Lal, Dev Raj, Gautam Singh and Bameshwar. She was not given an opportunity of
reemployment. From the date of her disengagement, she is unemployed. She had approached the
respondent time and again to re-engage her services, but in vain. She is entitled to regularization
after completion of eight years of service with all consequential benefits. She has been
discriminated. The act and conduct of the respondent is illegal and unjustified. It is also violative of
Sections 25-F, 25-G and 25-H of the Act and Articles 14 and 16 of Constitution of India.

As such, it is evident from the prayer clause of the petition/statement of claim, the petitioner
has claimed the following relief(s) in this case:

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and she be granted all
consequential benefits as also the other allowances, besides being other benefits and
regularization after eight years of service with seniority and back wages, and other relief(s)
to which the claimant may be found entitled to.”
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3. On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack of
maintainability and that the petition was bad on account of delay and laches have been taken. It was
asserted that the petitioner was engaged as a daily waged beldar in the year 1996 and who had
worked intermittently with the department and had left the job of her own sweet will, and had been
coming to work at her own convenience. No fictional breaks had ever been given to her by the
respondent. She had not completed 160 days in any calendar year, as required for the tribal area of
Pangi Tehsil, as is evident from the mandays chart. It was also asserted that the services of the
petitioner had never been terminated by the respondent. She had never approached the respondent
and had left the work of her own sweet will and volition. Regarding the allegation of engagement
of persons junior to the petitioner mentioned at serial nos. 1 to 19, 21 & 23 in para no. 4 of the
claim petition were appointed as per order of the Labour Court and at serial nos. 20 & 22 as harness
case. No other workmen junior to the petitioner had ever been retained in service by the respondent.
Since, the petitioner had left the job of her own, there was no need of serving a notice upon her or
to pay one month wages in lieu thereof. The respondent had not violated the principle of ‘last come
first go’. If the petitioner had been terminated in the year 1996, she certainly would have raised an
industrial dispute, but the same was raised by her before the Labour Officer only in the year 2011,
i.e. after about 15 years, hence the same is bad due to delay and laches. Since the services of the
petitioner had not been terminated by the respondent, the question of issuance of notice or wages in
lieu thereof did not arise and there was also no necessity to charge-sheet or issue any notice to her
after her termination. It was specifically asserted that the petitioner was an agriculturist and was
gainfully employed, hence was not entitled for back wages.

In these circumstances, the respondent prays that the petition in hand be dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement of
claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination and
adjudication by this Tribunal vide order dated 04-10-2017:

(1) Whether termination of services of the petitioner by the respondent during year 2005
is/was improper and unjustified as alleged? ..OPP.

(2) If issue no.1 is proved in affirmative, to what service benefits the petitioner is entitled to?
..OPP.

(3) Whether the claim petition is not maintainable in the present form? ..OPR.

(4) Whether the claim petition is bad on account of delay and laches on the part of
petitioner as alleged? ..OPR.

Relief.

6. Thereafter, parties to the list were directed to adduce evidence in support of the issues
so framed. The petitioner, namely Smt. Man Dei appeared as PW1 and tendered in evidence her
statement by way of affidavit Ex. PW1/A and copies of mandays chart Ex. PW1/B to Ex. PW1/L.
The respondent examined one Shri B.K. Kapil, who tendered his statement by way of affidavit Ex.
RWI1/A, copy of mandays chart of petitioner Ex. RW1/B and copy of mandays chart of the co-
workers Ex. RW1/C.

7. Arguments of the learned Authorized Representative for the petitioner and District
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Attorney for the respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No. 1 :Yes

Issue No. 2 : Discussed

Issue No. 3 : No

Issue No. 4 : No

Relief. : Petition is partly allowed awarding lump-sum compen-

sation of "10,000/- per operative part of award.
REASONS FOR FINDINGS
Issues No. 1,2 and 4 :

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Smt. Man Dei (petitioner) stepped into the witness box as PWI1. In her affidavit
Ex.PW1/A submitted under Order 18 Rule 4 of the Code of Civil Procedure, she reiterated on oath
the contents of the petition/statement of claim in its entirety.

In the cross-examination, she denied that she had only worked for 47 days in the year 1996
with the respondent/department. Volunteered that, she had worked from the year, 1996 uptil the
year 2005. She categorically denied that from October 1996, uptil October 2005, she had never
worked with the respondent/department. She also denied that she had not worked for 160 days in
all the years to fulfill the criteria of tribal area. She further denied that she of her own left the job in
the year 1996 and thereafter had never returned to work. She denied that in the tribal area of Pangi
the work is done only from the month of April uptil the month of October, as thereafter the area
remains snowbound. She also denied that she had never marked her presence with the department
during the working months. She works as an agriculturist and these days is earning her livelihood
from agricultural chores. She specifically denied that the co-workers have been re-engaged as per
the orders of the Court.

11. Ex. PWI1/B is the year-wise mandays chart relating to Smt. Chhin Dei and three others.

12. Ex. PWI1/C is the copy of seniority/regularization of daily waged workers relating to
S/Shri Dev Raj and Goutam Singh.

13. Ex. PWI1/D is the copy of regularization of daily waged workers relating to Shri Tek
Chand and four others.

14. Ex. PWI1J/E is the copy of year-wise mandays detail relating to Shri Shiv Kumar and
thirteen others.

15. Exts. PWI1/F to I are the copies of seniority list in respect of Shri Sucheta Ram and
others.

16. Exts. PW1/] to L are the year-wise mandays chart relating to Shri Chunku Ram and
others working under the respondents.
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17. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4 of the
Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

In the cross-examination, he admitted that the muster-roll pertaining to the petitioner has not
been annexed with the reply. Volunteered that, it can be produced on the directions of the Court. He
also admitted that as per the record when the petitioner had left the work, no notice of any sort was
issued to her. He also clearly admitted that no departmental proceedings were initiated against the
petitioner. He further admitted that as per the record, the petitioner had never been again called for
work. Volunteered that, she had left the job of her own. He also admitted that Ex. PW1/B to Ex.
PWI1/L were issued by their office. He was categorical that junior persons, who had continuously
worked, have been regularized. Volunteered that, only those persons have been regularized who
were engaged as per the Court orders.

18. Ex. RW1/B is the mandays chart relating to the petitioner.
19. Ex. RW1/C is the mandays chart relating to the co-workers.

20. The version of the petitioner is that her services were engaged as a daily waged beldar
by the respondent in the year 1997 and she had worked as such till October 2005. The respondent
has pleaded that the petitioner was appointed as a daily waged beldar in the year 1996 and she had
worked intermittently and had left the job of her own. Although, the petitioner (PW1) in her cross-
examination denied the fact that she had been engaged in the year, 1996 and had worked only for
47 days with the respondent/department but, however, the respondent has proved on record the
mandays chart pertaining to the petitioner as Ex. RW1/B. Its perusal reveals that the services of the
petitioner were engaged in the month July 1996 for the first time as daily waged beldar and she had
only worked for 47 days. The claimant/petitioner has not placed or exhibited on record any
document to show that she was appointed by the respondent in the year 1997 and that she had
worked as such uptil October 2005, as claimed.

21. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 47 days in
the year 1996. This document further shows that from the years 1997 to 2000, the petitioner had not
worked for a single day. Thus, in her total service in the months of July and September 1996, she
had only worked for 47 days. Be it recorded here that the petitioner had not worked for more than
160 days preceding 12 calendar months from the date of her termination, which is claimed to have
taken place by the petitioner as per petition/statement of claim in October 2005. Since, there is no
reference received from the Labour Commissioner on the point of artificial breaks, this Court is to
confine its findings only with regard to alleged illegal termination. It is established on record that
the petitioner had not worked for 160 days preceding 12 calendar months from the date of her
termination. It is evident from the mandays chart that in the year 1996 the petitioner had only
worked for 47 days, therefore, immediately in the preceding 12 calendar months from the month of
termination, petitioner had not worked for 160 days, so as to meet the requirement of law of having
continuous service of one year. Thus, it was not required of the respondent to have issued any
notice as provided under Section 25-F of the Act. So, it can safely be held that the respondent had
not violated the provisions of Section 25-F of the Act, as claimed by the petitioner.

22. A plea was taken by the respondent that the petitioner was an intermittent worker. She
left the job of her own free will and volition. It is well known that the abandonment has to be
proved like any other fact by the respondent/employer. In Eagle Hunter Solutions Ltd. vs. Sh.
Prem Chand reported in /2019 (160) FLR 16/, it has been held by the Hon’ble Delhi High Court
that burden of proving of abandonment is upon the management. Simply because a workman fails
to report for duty, it cannot be presumed that he/she has left/abandoned the job. There is nothing on
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the record to show that a notice was served upon the petitioner by the respondent calling upon her
to resume the duties after she allegedly left the same. Absence from duty is a serious misconduct.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
her alleged willful absence from duty. Shri B.K. Kapil (RW1) clearly admitted that during the
period of work, no departmental inquiry had been initiated against the petitioner. Thus, the plea of
abandonment put forth by the respondent/employer is not established.

23. Ex. RWI/C, the mandays chart/seniority list of beldar category relating to Shri
Hukkam Chand and twenty six others, reveals that Shri Dev Raj was appointed in the year 1989,
whereas the services of Shri Karam Dev and Shri Raj Kumar were engaged in the year 1996, those
of S/Shri Hukkam Chand, Suraj Ram, Ludder Singh, Mohinder Singh, Hari Nath, Janam Singh,
Smt. Jamna, Man Singh, Smt. Sarita Devi and Hari Ram were engaged in the year 1997, those of
Shri Jai Dass and Mohan Lal in the year 1998, those of Shri Tek Chand and Smt. Chhin Dei were
engaged in the year 1999, while those of Smt. Bhag Dei, Smt. Sur Dei, Smt. Shyami and Shri
Chunku in the year 2000, those of Shri Sucheta Ram in the year 2001, while those of Smt. Ram Dei
in the year 2003, those of Shri Shyam Lal in the year 2006 and that of Shri Gautam Singh in the
year 2007. Of course, a note has been given on Ex. RW1/C that all these workers, except for Shri
Sham Lal and Shri Gautam Singh mentioned at serial Nos. 26 & 27, were engaged as per the orders
of this Court/Tribunal. At the cost of reiteration, 1 will like to add that the month of initial
appointment of the petitioner as per Ex. RW1/B is July 1996. There is nothing on record to show
that the persons figuring at serial nos. 1 to 22 and 24 were senior to the petitioner. This indicates
that the persons junior to the petitioner are still serving the respondent/department. The latter had
failed to adhere to the principle of ‘last come first go’. Retaining the juniors at the cost of senior is
nothing but unfair labour practice. There is nothing on the file to establish that at the time of re-
engaging the persons junior to the petitioner, an opportunity of re-employment was afforded to her.

24. Such being the situation, I have no hesitation to conclude that the respondent has
contravened the provisions of Sections 25-G and 25-H of the Act.

25. Faced with the situation, it was contended for the respondent that the junior workers
had been engaged and retained in service as per the orders of Labour Court-cum-Industrial
Tribunal. No doubt, a note has been given on Ex. RW1/C that all the co-workers had been re-
engaged as per the orders of Labour Court-cum-Industrial Tribunal, but merely because on the basis
of orders of the Court the persons shown therein had been re-engaged, does not defeat the claim of
petitioner that they were juniors to her. Even if the petitioner has failed to prove on record that she
had worked for more than 160 days and that as per the policy framed by the Government of
Himachal Pradesh from time to time, she was entitled for regularization of her service, but the
respondent cannot be absolved from its accountability with regard to the provisions of Sections 25-
G and 25-H of the Act, which as discussed above have been violated.

26. While testifying in the Court as PW1, the petitioner has given her age as 34 years. It is
well known that a person like the petitioner will not sit at home during the period she is/was out of
the service. Otherwise too, during her cross-examination, the petitioner admitted that she is an
agriculturist and earns her livelihood by doing agricultural chores. It is also evident from her cross-
examination that she is having landed property. The petitioner has failed to discharge the initial
onus that during the period of her forced idleness, she is/was not gainfully employed, so she is not
entitled to the back wages.

27. The learned District Attorney for the respondent contended that there being inordinate
delay in the steps taken by the petitioner for the redressal of her grievance, her claim suffers from
the vice of delay and laches, which disentitles her to the relief(s) she has prayed for. This
contention, to my thinking, appears to be ill conceived. The question of delay and laches was
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considered by our own Hon’ble High Court in case titled as Divisional Manager, Himachal
Pradesh Forest Corporation, Division Sunder Nagar, District Mandi, H.P. vs. Dilu Ram (CWP
No. 95/2000 decided on 26-8-2004) wherein it was inter alia held:—

“It is well settled that plea of delay if raised by the employer is required to be proved as a

matter of fact by showing the real prejudice and not as a mere hypertechnical defence
though reference to the Labour Court can be generally questioned on the ground of delay
alone. The provisions of Article 137 of the Schedule to the Limitation Act, 1963 are not
applicable to the proceedings under the Act and that the relief under it cannot be denied to
the workman merely on the ground of delay (See Ajaib Singh v. Sirhind Co-op. Marketing-
cum-Processing Service Society Ltd. 1999 (82) FLR 137 (SC)....”

28. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007 (HP) 1160, delay
of more than 10 years was condoned by our own Hon’ble High Court and it was laid down that the
principle of Limitation Act was not applicable to the industrial dispute. Similarly, it was laid down
by the Hon’ble Supreme Court in Ajayab Singh vs. Sirhind Co-operative Marketing-cum-
Processing Society Limited and Another (1999) 6 SCC 82 that the principle of Limitation Act,
1963 did not apply to the proceeding under the Industrial Disputes Act.

29. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings. On failure
of the conciliation move, the said Officer had referred the matter to the Labour Commissioner,
Himachal Pradesh vide his report under section 12(4) of the Act. On the basis of this report, the
Labour Commissioner referred the dispute to this Court under section 10(1) of the Act, vide
Notification No.11-5/99(Lab.)ID/2016/Chamba, dated 30th May, 2016. In view of the period of
time that elapsed before the matter came to be referred to this Court, the petitioner who felt
aggrieved by her unlawful retrenchment, cannot be said to have delayed the steps she took for the
redressal of her grievance. Her claim, therefore, does not suffer from the vice of delay and laches.
So, the aforesaid contention of the learned District Attorney merits rejection and is rejected.

30. In case titled as Assistant Engineer Rajasthan Development Corporation and another
vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble Supreme
Court that before exercising its judicial discretion, the Labour Court has to keep in view all relevant
factors including the mode and manner of appointment, nature of employment, length of service,
the ground on which termination has been set aside and the delay in raising industrial dispute
before grant of relief in an industrial dispute. It was also observed that the workman had worked for
286 days and had raised industrial dispute in the year 1992, whereas her services had been
terminated in the year 1986 and had raised industrial dispute after six years. It was held that though
the compensation awarded by the Single Judge of the Hon’ble High Court was too low and liable to
be enhanced by the Division Bench, but surely reinstatement of the workman in the facts and
circumstances was not the appropriate relief and thus a lump-sum of Rs.1 lakh along-with interest
@ 9% per annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for two months and actually worked for 47
days as per mandays chart on record and that the services of petitioner were disengaged in
September 1996, who had worked as non- skilled worker and had raised industrial dispute by
issuance of demand notice after about six years i.e. demand notice was given on 31-12-2011. It is
also pertinent to mention here that the petitioner on the date of filing the claim petition, was aged
34 years and had a sufficient spell of life to work and earn her livelihood. Taking into consideration
the factors mentioned above and the precedent laid down by the Hon’ble Supreme Court in Geetam
Singh’s case (supra), the petitioner is not entitled for reinstatement or for back wages, but only for
lump sum compensation.
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31. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of "10,000/- (Rupees ten thousand only) would be an appropriate relief to which the
petitioner is entitled to in the facts and circumstances of the given case. It is further made clear that
amount of compensation shall be paid within four months from the date of receipt of Award, failing
which the petitioner would be entitled to interest @ 9% per annum from date of Award till its
realization. Issues No. 1 and 2 are answered and decided accordingly, while issue No. 4 is answered
in the negative and against the respondent.

Issue No. 3 :

32. It has not been shown by the respondent as to how the present petition/statement of
claim is not maintainable. Moreover, this issue was not pressed for by the learned District Attorney
appearing for the respondent at the time of arguments. Otherwise also, from the pleadings and
evidence on record, it cannot be said that the petition/statement of claim is not maintainable. Hence,
this issue is answered in the negative and against the respondent.

Relief:

33. In the light of what has been discussed hereinabove while recording the findings on
issues supra, the respondent is hereby directed to pay a compensation of “10,000/- (Rupees ten
thousand only) to the petitioner in lieu of the reinstatement, back wages, seniority and past service
benefits. Amount of compensation so awarded shall be paid by the respondent to the petitioner
within four months from the date of receipt of Award failing which the respondent shall be liable to
pay interest @ 9% per annum on the said amount from the date of award till realization/deposit of
the amount. In the peculiar facts and circumstances of the case, the parties are left to bear their own
costs. The reference is answered accordingly. A copy of this Award be sent to the appropriate
Government for publication in the official gazette and the file after due completion be consigned to
the Record Room.

Announced in the open Court today this 26th day of February, 2019.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref No. :441/2016
Date of Institution 1 19-8-2016
Date of Decision :27-02-2019
Shri Mangal Chand s/o Shri Chet Ram, r/o Village Ghissal, P.O. Sach, Tehsil Pangi, District
Chamba, H.P. ..Petitioner.
Versus

The Executive Engineer, H.P.P.W.D. Killar Division, (Pangi), District Chamba, H.P.
....Respondent.
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Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner :Sh. I.S. Jaryal, AR
For the Respondent :Sh. Sanjeev Singh Rana, D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether alleged termination of services of Shri Mangal Chand s/o Shri Chet Ram, r/o
Village Ghissal, P.O. Sach, Tehsil Pangi, District Chamba, H.P., during year 2005 by the
Executive Engineer, H.P.P.W.D. Killar Division, (Pangi) Tehsil Pangi, District Chamba,
H.P. without complying with the provisions of the Industrial Disputes Act, 1947 as alleged
by the workman, is legal and justified; whereas he has raised the dispute vide demand notice
dated 02-09-2013 after lapse of more than 8 years. If not, keeping in view delay of more
than 8 years in raising the industrial dispute, what amount of back wages, seniority, past
service benefits and compensation the above ex-worker is entitled to from the above
employer/management?”’

2. The case of the petitioner, as it emerges from the statement of claim, is that he was
appointed as daily waged beldar on muster-roll basis in the year, 1994. He continuously worked
with intermittent breaks uptil the year 2005 with the respondent. Fictional breaks were given from
time to time so that 160 days could not be completed in each calendar year. It is also an averment
that the respondent had not maintained the seniority and persons junior to the petitioner have been
allowed to continue as beldars. The respondent had violated the principle of ‘last come first go’.
For the tribal area, the State of Himachal Pradesh had framed a policy for regularization of daily
waged workers who had worked for 160 days in each calendar year. It is further the case of the
petitioner that the petitioner had been retrenched without giving notice of retrenchment and
compensation in lieu thereof. The breaks were to be counted as continuous service for the purpose
of calculation of 160 days, as provided under Section 25-B of the Industrial Disputes Act, 1947
(hereinafter referred to as ‘the Act’ for short). At the time of his termination, the persons junior to
him were retained in service by the respondent. The names of the juniors, who were retained in
service by the respondent are S/Shri Hukkam Chand, Suraj Ram, Ludder Singh, Karam Deyv,
Mohinder Kumar, Jai Dass, Tek Chand, Sucheta Ram, Mohan Lal, Hari Nath, Janam Singh, Smt.
Jamna, S/Shri Raj Kumar and Man Singh, S/Smt. Sarita Devi, Chhin Dei, Bhag Dei, Sur Dei,
Shaymi, S/Shri Chunku Ram, Budhi Ram, Hari Ram, Budhi Ram, Smt. Ram Dei, S/Shri Sham Lal,
Dev Raj, Gautam Singh and Bameshwar. He was not given an opportunity of re-employment. From
the date of his disengagement, he is unemployed. He had approached the respondent time and again
to re-engage his services, but in vain. He is entitled to regularization after completion of eight years
of service with all consequential benefits. He has been discriminated. The act and conduct of the
respondent is illegal and unjustified. It is also violative of Sections 25-F, 25-G and 25-H of the Act
and Articles 14 and 16 of Constitution of India. As such, it is evident from the prayer clause of the
petition/statement of claim, the petitioner has claimed the following relief(s) in this case:

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and he be granted all
consequential benefits as also the other allowances, besides being other benefits and
regularization after eight years of service with seniority and back wages, and other relief(s)
to which the claimant may be found entitled to.”

3. On notice, the respondent appeared. He filed a detailed reply controverting the



5724 o193, feareret U, 07 RIawR, 2019 /16 HTEUE, 1941

averments made in the petition/statement of claim. Preliminary objections regarding lack of
maintainability and that the petition was bad on account of delay and laches have been taken.

On merits, it has been denied that the services of the petitioner were engaged by the
respondent as a daily waged beldar on muster roll basis during the year 1994 and that he had
continuously worked with intermittent breaks uptil the year 2005. It was asserted that the petitioner
had never been engaged by the respondent to do any work.

In these circumstances, the respondent prays that the petition in hand be dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement of
claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination and
adjudication by this Tribunal vide order dated 23-5-2018:—

(1) Whether termination of the services of petitioner by the respondent during year, 2005
is/was illegal and unjustified as alleged? ..OPP.

(2) Ifissue No.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ..OPP.

(3) Whether the claim petition is not maintainable in the present form as alleged? ..OPR.

(4) Whether the claim petition is bad on account of delay and laches on the part of the
petitioner? ..OPR.

Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the issues
so framed. The petitioner, namely Shri Mangal Chand appeared as PW1 and tendered in evidence
his statement by way of affidavit Ex. PW1/A and copies of mandays chart of juniors Ex. PW1/B to
Ex. PW1/L. The respondent examined one Shri B.K. Kapil, who tendered his statement by way of
affidavit Ex. RW1/A, copy of mandays chart of petitioner Ex. RW1/B and copy of mandays chart
of the co-workers Ex. RW1/C.

7. Arguments of the learned Counsel/Authorized Representative for the petitioner and
District Attorney for the respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:—

Issue No.1 : No
Issue No.2 : No
Issue No.3 :Yes
Issue No.4 : Not pressed/redundant
Relief : Claim petition dismissed vide operative portion of the
Award.
REASONS FOR FINDINGS

Issue No. 1 and 2:

9. Both these issues are intrinsically connected with each other and required common
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appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Shri Mangal Chand (petitioner) stepped into the witness box as PW1. In his affidavit
Ex.PW1/A submitted under Order 18 Rule 4 of the Code of Civil Procedure, he reiterated on oath
the contents of the petition/statement of claim in its entirety.

11. In the cross-examination, he denied that he had never worked as a daily waged beldar
with the department from the year 1994 uptil the year 2005. Volunteered that, he had worked from
the year 1994 uptil the year 2005. He denied that he never came to work. He admitted that he works
as an agriculturist and these days is earning his livelihood by doing agricultural chores. He also
admitted that he is doing days’ drudgery privately. Self stated that, as and when the work is
available.

12. Ex. PW1/B is the year-wise mandays chart relating to Smt. Chhin Dei and three others.

13. Ex. PW1/C is the copy of seniority/regularization of daily waged workers relating to
S/Shri Dev Raj and Goutam Singh.

14. Ex. PWI1/D is the copy of regularization of daily waged workers relating to Shri Tek
Chand and four others.

15. Ex. PWIJ/E is the copy of year-wise mandays detail relating to Shri Shiv Kumar and
thirteen others.

16. Exts. PWI/F to I are the copies of seniority list with respect to Shri Sucheta Ram and
others.

17. Exts. PW1/] to L are the year-wise mandays chart relating to Shri Chunku Ram and
others working under the respondents.

18. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4 of the
Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

19. In the cross-examination, he admitted that the muster rolls of the petitioner have not
been annexed with the reply. Volunteered that, they can be produced on the directions of the Court.
He was categorical that as per the record when the petitioner had left the work, no notice was given
to him. He also admitted that no departmental proceedings were initiated against him. He also
clearly admitted that as per the record the petitioner had never been called for work again. He
further admitted that generally the work remains stalled from November till April. Self stated that,
as per the requirement during these months also muster rolls of the labourers are issued. He
admitted Ex. PW1/B to Ex. PW1/L to have been issued by their office.

20. Ex. RW1/B is the mandays chart relating to the petitioner.

21. Ex. RW1/C is the mandays chart relating to other workers.

22. The version of the petitioner is that his services were engaged as a daily waged beldar
by the respondent in the year 1994 and he had worked as such till the year 2005. It was the stand
taken by the respondent that the petitioner had never been engaged by the department. Although,
the petitioner (PW1) in his cross-examination denied the fact that he had never been engaged as a
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daily waged beldar in the year 1994 by the respondent and that he had not worked as such uptil the
year 2005 but, however, the respondent has proved on record the mandays chart pertaining to the
petitioner as Ex. RW1/B. Its perusal reveals that the petitioner had never worked with the
respondent even for a single day from the year 1994 uptil the year 2005. In view of this fact, I am at
a loss to understand as to how and on what basis it lies in the mouth of the petitioner to say that
there existed a relationship of employer and employee/workman in between the parties.
Significantly, the petitioner neither in his pleadings, nor in his ocular evidence has stated the month
in which he was engaged by the respondent. There is also no pleading or evidence to the effect as to
in which specific month his services stood terminated by the respondent. Only the years of joining
and termination of the petitioner stand specified in the statement of claim and his statement by way
of affidavit Ex. PW1/A. No other witness was examined by the petitioner from HPPWD, Division,
Killar, who had seen him working as a daily waged beldar with the respondent. Then, it is nowhere
the case of the petitioner that he had ever marked his attendance in all those 11 years, the period for
which he claims to have worked with the respondent. Had there been any attendance register in
which the petitioner had appended his signatures, he ought to have placed and exhibited on record
the same so as to show that his services had been engaged by the respondent from the year 1994
uptil the year 2005. But, so is not the case here. No such attendance register has seen the light of
the day, nor any prayer had been made by the petitioner for the production of the same from the
respondent during the pendency of this case. Further, the petitioner himself claims that he had been
engaged as a daily waged beldar on muster roll basis. He could have proved the muster rolls for the
period for which he had worked. But, no such muster roll has been produced. Even no appointment
letter to show that the services of the petitioner had been engaged by the respondent, has been
placed on record by him.

23. From the ocular and documentary evidence of the respondent available on record, it
can be gathered that the petitioner had never been appointed in any capacity at any point of time by
the respondent.

24. Since, there is no cogent, convincing and reliable evidence on the file establishing the
relationship of employer and employee/workman in between the petitioner and the respondent,
therefore, the provisions of Section 25-F of the Act are not attracted in this case. The respondent
can also not be held to have violated the provisions of Sections 25-G and 25-H of the Act, as the
relationship of the petitioner and the respondent being that of a workman and employer stands not
established on record.

25. Inview of the discussion and findings aforesaid, it appears to me that the avarice of the
petitioner to grab government job and money had forced him to file a totally false and baseless
claim. He is not entitled to any relief. Hence, both these issues are decided against the petitioner
and in favour of the respondent.

Issue No. 3:

26. Taking in to account my findings on issues No. 1 and 2 above, it is held that neither the
petitioner has the cause of action nor the locus standi to sue. The claim petition is not maintainable
in the present form. The same is frivolous and vexatious. The claim petition has been instituted by
the petitioner with a malafide intention to derive undue advantage(s). This issue is decided in
favour of the respondent and against the petitioner.

Issue No. 4:

27. Not pressed. Even otherwise, the plea of delay and laches would have been relevant,
had the petitioner been able to prove the demand notice as well as the fact of he being a workman
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under the respondent for the alleged period. Hence, this issue becomes redundant.

Relief :

28. In the light of what has been discussed hereinabove, while recording the findings on
issues supra, the present claim petition being meritless, not maintainable and malafide, fails. It is,
therefore, dismissed with costs quantified at * 5,000/-. The reference is answered accordingly. A
copy of this Award be sent to the appropriate Government for publication in the official gazette and
the file after due completion be consigned to the Record Room.

Announced in the open Court today this 27th day of February, 2019

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA ,AT DHARAMSHALA (H.P.)

Ref No. :199/2017
Date of Institution : 10-10-2017
Date of Decision : 28-02-2019
Ms. Sonia Pathania d/o Shri Lal Singh Pathania, r/o Village Nali, P.O. Banet, Tehsil
Bhatiyat, District Chamba, H.P. ..Petitioner.
Versus

Employer/Managing Director, M/s Sunshine Hydro Power Limited, Village Nali, P.O.
Baneth, Tehsil Bhatiyat, District Chamba, H.P. ..Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. Dinesh Kumar, Adv.
For the Respondent : Respondent already ex parte
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether termination of the services of Ms. Sonia Pathania d/o Shri Lal Singh Pathania, r/o
Village Bali, P.O. Banet, Tehsil Bhatiyat, District Chamba, H.P. during March, 2016 by the
Employer/Managing Director, M/s Sunshine Hydro Power Limited, Village Nali, P.O.
Baneth, Tehsil Bhatiyat, District Chamba, H.P., without complying the provisions of the
Industrial Disuptes Act, 1947, is legal and justified? If not, what amount of back wages,
seniority, past service benefits and compensation the above worker is entitled to from the
above management/employer?”’
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2. The case of the petitioner as set out in the statement of claim is that her services were
engaged as a Clerk/Computer Operator by the respondent on 12th September, 2012 without any
appointment letter as well as identity card. She was paid the wages @ Rs. 3,500/- per month,
subsequently was enhanced to Rs. 4,000/- per month. It is alleged that the father of petitioner had
provided land to the respondent for storage of construction material of their project as such the
respondent had not paid any rent or compensation to him so far. She continuously worked as such
uptil March, 2016 but, however, the salary from the year 2014 to March, 2016 had not been
released to her. It is further alleged that the respondent had illegally and arbitrarily terminated the
services of the petitioner from the month of March, 2016. She further alleged that no notice or back
wages were paid to her by the respondent while terminating her services. Thereafter, the petitioner
had made representation to the Deputy Commissioner, Chamba, which was referred to the SDM
Chowari and Labour Officer Dalhousie, Chamba for information and necessary action. It is asserted
that Labour Officer has called both the parties and tried to resolve the dispute between them, but of
no avail. It is alleged that the respondent had indulged in unfair labour practice. It is further alleged
that the respondent had terminated the services of the petitioner without any prior notice. Persons
junior to her are still continuing in the service of the respondent. It is violative of the provisions of
the Industrial Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for short).

As such, as is apparent from the prayer clause of the petition/statement of claim, the
petitioner has claimed the following relief(s) in this case:—

“that the dispute referred to this Hon’ble court/Tribunal may kindly be considered and
allowed in favour of the petitioner and the respondent may be directed to reinstate the
petitioner in service from the date, she has been terminated from service and to release the
arrears of pay to her alongwith interest. The respondent may further be directed to pay the
salary of the petitioner from very day of her engagement at the rate of minimum wages as
have been prescribed by the State Govt. of H.P. and to release the arrear resulting therefrom
alongwith the interest from the date due till the actual date of payment thereof. Any other
relief which may be deemed just and appropriate may also be granted to the petitioner
alongwith costs of the proceedings in the interest of justice. The respondent may be further
directed to pay the rent of the land of the petitioner which is being used for storage of
articles by the respondent”.

3. On notice, since the respondent did not appear in the Court despite being served, he
was proceeded against ex parte on 7-8-2018.

4. The petitioner Ms. Sonia Pathania, stepped into the witness box as PWI1. In her
affidavit Ex. PW1/A submitted under Order 18 Rule 4 CPC, she reiterated on oath the contents of
the petition/statement of claim in its entirety, copy of report under Section 12(4) of the [.D. Act,
1947 Ex. PW1/B, copy of complaint dated 23-3-2016 Ex. PW1/C, copy of complaint regarding
non-payment of wages Ex. PW1/D & copy of complaint before the Chairman, Pollution Control
Board Ex. PWI1/E.

5. The depositions made by the PWs 1 and 2 go un-rebutted and unchallenged on the
record. They make it crystal clear that the petitioner served the respondent continuously from 12-9-
2012 uptil March, 2016 and had completed 240 days of work in each and every calendar year of her
employment.

6. Section 25 of the Act postulates as under:—

“25-F. Conditions precedent to retrenchment of workmen.—No workman employed in
any industry who has been in continuous service for not less than one year under an
employer shall be retrenched by that employer until-
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(a) the workman has been given one month’s notice in writing indicating the reasons for
retrenchment and the period of notice has expired, or the workman has been paid in lieu of
such notice, wages for the period of the notice:

(b) the workman has been paid, at the time of retrenchment compensation which shall be
equivalent to fifteen days’ average pay for every completed year of continuous service or
any part thereof in excess of six months; and

(c) notice in the prescribed manner is served on the appropriate Government or such
authority as may be specified by the appropriate Government by notification in the Official
Gazette.”

7. There is nothing on the record to show that before the termination of the services of the
petitioner by the respondent, the provisions of the above quoted Section were complied with by the
latter. Therefore, it can safely be said that the respondent had contravened the provisions of Section
25-F of the Act.

8. In the statement of claim and while testifying in the Court as PW1, the petitioner has
failed to disclose the name of any person junior to her, who was retained in service by the
respondent at the time of the termination of her services. Not only this, the petitioner has not
divulged the name of any person, who was employed by the respondent after the termination in
question. That being so, it cannot be said that the respondent had flouted the provisions of Sections
25-G and 25-H of the Act.

9. Taking into consideration the discussions made above, it is held that the termination of
the services of the petitioner by the respondent is hit by the provisions of Section 25-F of the Act.
The same is illegal and unjustified.

10. Now comes the question as to what relief should be granted to the petitioner.

11. In Assistant Engineer, Rajasthan State Agriculture Marketing Board, Sub-Division,
Kota versus Mohan Lal, reported in /2013 (139) FLR 125], the issue regarding delay in raising the
industrial dispute by the workman was discussed. Paras 19 and 20 of the judgment read thus:—

“19. In a subsequent decision in Balbir Singh, this Court observed that Ajaib Singh was
confined to the facts and circumstances of that case. It is true that in Balbir Singh, the plea
of delay was raised before the Industrial Tribunal but we would emphasize the passage from
Balbir Singh where it was said: “Whether relief to the workman should be denied on the
ground of delay or it should be appropriately moulded is at the discretion of the Tribunal
depending on the facts and circumstances of the case. No doubt the discretion is to be
exercised judicially.

20. We are clearly of the view that though Limitation Act, 1963 is not applicable to the
reference made under the I.D. Act but delay in raising industrial dispute is definitely an important
circumstance which the Labour Court must keep in view at the time of exercise of discretion
irrespective of whether or not such objection has been raised by the other side. The legal position
laid down by this Court in Gitam Singh that before exercising its judicial discretion, the Labour
Court has to keep in view all relevant factors including the mode and manner of appointment,
nature of employment, length of service, the ground on which termination has been set aside and
the delay in raising industrial dispute before grant of relief in an industrial dispute, must be
invariably followed.”
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12. While testifying in the Court as PW1, the petitioner has given her age as 28 years. It is
common knowledge that a young woman like the petitioner will not sit at home during the period
she is/was out of the service. The petitioner has failed to discharge the initial onus that during the
period of her forced idleness, she was not gainfully employed.

13. In the statement of claim and also as per the ocular evidence led on record, the
petitioner has claimed that she was not paid her salary by the respondent from the year 2014 uptil
the year 2016. Since, there is no reference received from the Labour Commissioner on the point of
non-payment of salary, this Court is to confine its findings only with regard to the alleged illegal
termination.

14. Keeping in view the trite laid down in Mohan Lal’s case (cited supra) and the other
relevant factors including the mode and manner of appointment, nature of the employment, length
of service and no delay in raising the industrial dispute by the petitioner/workman, I feel that she is
entitled to the reinstatement of her services and the seniority etc.

15. Such being the situation, the instant claim petition succeeds in part and the same is
partly allowed ex parte. The termination of the services of the petitioner by the respondent on
March, 2016 is set aside and quashed. The respondent is directed to reinstate the petitioner
forthwith. She shall be entitled to the seniority and continuity in service from the date of her illegal
termination i.e. March, 2016 except back wages. Parties to bear their own costs. The reference is
answered in the aforesaid terms. A copy of this Award be sent to the appropriate Government for
publication in the official gazette. File after due completion be consigned to the Record Room.

Announced in the open Court today this 28th day of February, 2019

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref No. 1 440/2016
Date of Institution 1 19-8-2016
Date of Decision : 28-02-2019

Shri Roop Singh s/o Shri Kishan Chand, r/o Village Ghissal, P.O. Sach, Tehsil Pangi,
District Chamba, H.P. ..Petitioner.

Versus

The Executive Engineer, H.P.P.W.D. Killar Division, (Pangi), District Chamba, H.P.
...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. I.S. Jaryal, AR
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For the Respondent : Sh. Sanjeev Singh Rana, D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether alleged termination of services of Shri Roop Singh, s/o Shri Kishan Chand, r/o
Village Ghissal, P.O. Sach, Tehsil Pangi, District Chamba, H.P., during year 2005 by the
Executive Engineer, H.P.P.W.D. Killar Division, (Pangi) Tehsil Pangi, District Chamba,
H.P. without complying with the provisions of the Industrial Disputes Act, 1947 as alleged
by the workman, is legal and justified; whereas he has raised the dispute vide demand notice
dated 27-08-2012 after lapse of 7 years. If not, keeping in view delay of more than 7 years
in raising the industrial dispute, what amount of back wages, seniority, past service benefits
and compensation the above ex-worker is entitled to from the above
employer/management?”

2. The case of the petitioner, as it emerges from the statement of claim, is that he was
appointed as daily waged beldar on muster roll basis in the year, 1995. He continuously worked
with intermittent breaks uptil the year 2005 with the respondent. Fictional breaks were given from
time to time so that 160 days could not be completed in each calendar year. It is also an averment
that the respondent had not maintained the seniority and persons junior to the petitioner have been
allowed to continue as beldars. The respondent had violated the principle of ‘last come first go’.
For the tribal area, the State of Himachal Pradesh had framed a policy for regularization of daily
waged workers who had worked for 160 days in each calendar year. It is further the case of the
petitioner that the petitioner had been retrenched without giving notice of retrenchment and
compensation in lieu thereof. The breaks were to be counted as continuous service for the purpose
of calculation of 160 days, as provided under Section 25-B of the Industrial Disputes Act, 1947
(hereinafter referred to as ‘the Act’ for short). At the time of his termination, the persons junior to
him were retained in service by the respondent. The names of the juniors, who were retained in
service by the respondent are S/Shri Hukkam Chand, Suraj Ram, Ludder Singh, Karam Dev,
Mohinder Kumar, Jai Dass, Tek Chand, Sucheta Ram, Mohan Lal, Hari Nath, Janam Singh, Smt.
Jamna, S/Shri Raj Kumar and Man Singh, S/Smt. Sarita Devi, Chhin Dei, Bhag Dei, Sur Dei,
Shaymi, S/Shri Chunku Ram, Budhi Ram, Hari Ram, Budhi Ram, Smt. Ram Dei, S/Shri Sham Lal,
Dev Raj, Gautam Singh and Bameshwar. He was not given an opportunity of re-employment. From
the date of his disengagement, he is unemployed. He had approached the respondent time and again
to re-engage his services, but in vain. He is entitled to regularization after completion of eight years
of service with all consequential benefits. He has been discriminated. The act and conduct of the
respondent is illegal and unjustified. It is also violative of Sections 25-F, 25-G and 25-H of the Act
and Articles 14 and 16 of Constitution of India.

As such, it is evident from the prayer clause of the petition/statement of claim, the petitioner
has claimed the following relief(s) in this case:—

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and he be granted all
consequential benefits as also the other allowances, besides being other benefits and
regularization after eight years of service with seniority and back wages, and other relief(s)
to which the claimant may be found entitled to.”

3.  On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack of
maintainability and that the petition was bad on account of delay and laches have been taken.
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On merits, it has been denied that the services of the petitioner were engaged by the
respondent as a daily waged beldar on muster roll basis during the year 1995 and that he had
continuously worked with intermittent breaks uptil the year 2005. It was asserted that the petitioner
had never been engaged by the respondent to do any work.

In these circumstances, the respondent prays that the petition in hand be dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement of
claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination and
adjudication by this Tribunal vide order dated 23-5-2018:—

(1) Whether termination of the services of petitioner by the respondent during year, 2005

is/was illegal and unjustified as alleged? ..OPP.
(2) Ifissue No.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ..OPP.

(3) Whether the claim petition is not maintainable in the present form as alleged? ..OPR.

(4) Whether the claim petition is bad on account of delay and laches on the part of the
petitioner? ..OPR .

Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the issues
so framed. The petitioner, namely Shri Roop Slngh appeared as PW1 and tendered in evidence his
statement by way of affidavit Ex. PW1/A and copies of mandays chart of juniors Ex. PW1/B to Ex.
PWI1/L. The respondent examined one Shri B.K. Kapil, who tendered his statement by way of
affidavit Ex. RW1/A, copy of mandays chart of petitioner Ex. RW1/B and copy of mandays chart
of the co-workers Ex. RW1/C.

7. Arguments of the learned Counsel/Authorized Representative for the petitioner and
District Attorney for the respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:—

Issue No. 1 : No
Issue No. 2 : No
Issue No. 3 :Yes
Issue No. 4 : Not pressed/redundant
Relief : Claim petition dismissed vide operative portion of the
Award.
REASONS FOR FINDINGS

Issues No. 1 and 2 :

9. Both these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.
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10. Shri Roop Singh (petitioner) stepped into the witness box as PW1. In his affidavit
Ex.PW1/A submitted under Order 18 Rule 4 of the Code of Civil Procedure, he reiterated on oath
the contents of the petition/statement of claim in its entirety.

11. In the cross-examination, he denied that he had never worked as a daily waged beldar
with the department from the year 1995 uptil the year 2005. Volunteered that, he had worked from
the year 1995 uptil the year 2005. He denied that he never came to work. He admitted that he works
as an agriculturist and these days is earning his livelihood by doing agricultural chores. He also
admitted that he is doing days’ drudgery privately. Self stated that, as and when the work is
available.

12. Ex. PW1/B is the year-wise mandays chart relating to Smt. Chhin Dei and three others.

13. Ex. PW1/C is the copy of seniority/regularization of daily waged workers relating to
S/Shri Dev Raj and Goutam Singh.

14. Ex. PWI/D is the copy of regularization of daily waged workers relating to Shri Tek
Chand and four others.

15. Ex. PWI1J/E is the copy of year-wise mandays detail relating to Shri Shiv Kumar and
thirteen others.

16. Exts. PWI1/F to I are the copies of seniority list with respect to Shri Sucheta Ram and
others.

17. Exts. PW1/] to L are the year-wise mandays chart relating to Shri Chunku Ram and
others working under the respondents.

18. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4 of the
Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

19. In the cross-examination, he admitted that the muster rolls of the petitioner have not
been annexed with the reply. Volunteered that, they can be produced on the directions of the Court.
He was categorical that as per the record when the petitioner had left the work, no notice was given
to him. He also admitted that no departmental proceedings were initiated against him. He also
clearly admitted that as per the record the petitioner had never been called for work again. He
further admitted that generally the work remains stalled from November till April. Self stated that,
as per the requirement during these months also muster rolls of the labourers are issued. He
admitted Ex. PW1/B to Ex. PWI/L to have been issued by their office.

20. Ex. RW1/B is the mandays chart relating to the petitioner.

21. Ex. RW1/C is the mandays chart relating to other workers.

22. The version of the petitioner is that his services were engaged as a daily waged beldar
by the respondent in the year 1995 and he had worked as such till the year 2005. It was the stand
taken by the respondent that the petitioner had never been engaged by the department. Although,
the petitioner (PW1) in his cross-examination denied the fact that he had never been engaged as a
daily waged beldar in the year 1995 by the respondent and that he had not worked as such uptil the
year, 2005 but, however, the respondent has proved on record the mandays chart pertaining to the
petitioner as Ex. RW1/B. Its perusal reveals that the petitioner had never worked with the
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respondent even for a single day from the year 1995 uptil the year 2005. In view of this fact, [ am at
a loss to understand as to how and on what basis it lies in the mouth of the petitioner to say that
there existed a relationship of employer and employee/workman in between the parties.
Significantly, the petitioner neither in his pleadings, nor in his ocular evidence has stated the month
in which he was engaged by the respondent. There is also no pleading or evidence to the effect as to
in which specific month his services stood terminated by the respondent. Only the years of joining
and termination of the petitioner stand specified in the statement of claim and his statement by way
of affidavit Ex. PW1/A. No other witness was examined by the petitioner from HPPWD, Division,
Killar, who had seen him working as a daily waged beldar with the respondent. Then, it is nowhere
the case of the petitioner that he had ever marked his attendance in all those 11 years, the period for
which he claims to have worked with the respondent. Had there been any attendance register in
which the petitioner had appended his signatures, he ought to have placed and exhibited on record
the same so as to show that his services had been engaged by the respondent from the year 1995
uptil the year 2005. But, so is not the case here. No such attendance register has seen the light of
the day, nor any prayer had been made by the petitioner for the production of the same from the
respondent during the pendency of this case. Further, the petitioner himself claims that he had been
engaged as a daily waged beldar on muster roll basis. He could have proved the muster rolls for the
period for which he had worked. But, no such muster roll has been produced. Even no appointment
letter to show that the services of the petitioner had been engaged by the respondent, has been
placed on record by him.

23. From the ocular and documentary evidence of the respondent available on record, it
can be gathered that the petitioner had never been appointed in any capacity at any point of time by
the respondent.

24. Since, there is no cogent, convincing and reliable evidence on the file establishing the
relationship of employer and employee/workman in between the petitioner and the respondent,
therefore, the provisions of Section 25-F of the Act are not attracted in this case. The respondent
can also not be held to have violated the provisions of Sections 25-G and 25-H of the Act, as the
relationship of the petitioner and the respondent being that of a workman and employer stands not
established on record.

25. In view of the discussion and findings aforesaid, it appears to me that the avarice of the
petitioner to grab government job and money had forced him to file a totally false and baseless
claim. He is not entitled to any relief. Hence, both these issues are decided against the petitioner
and in favour of the respondent.

Issue No. 3:

26. Taking in to account my findings on issues no. 1 and 2 above, it is held that neither the
petitioner has the cause of action nor the locus standi to sue. The claim petition is not maintainable
in the present form. The same is frivolous and vexatious. The claim petition has been instituted by
the petitioner with a malafide intention to derive undue advantage(s). This issue is decided in
favour of the respondent and against the petitioner.

Issue No. 4:

27. Not pressed. Even otherwise, the plea of delay and laches would have been relevant,
had the petitioner been able to prove the demand notice as well as the fact of he being a workman
under the respondent for the alleged period. Hence, this issue becomes redundant.

Relief:

28. In the light of what has been discussed hereinabove, while recording the findings on
issues supra, the present claim petition being meritless, not maintainable and malafide, fails. It is,
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therefore, dismissed with costs quantified at '5,000/-. The reference is answered accordingly. A
copy of this Award be sent to the appropriate Government for publication in the official gazette and
the file after due completion be consigned to the Record Room.

Announced in the open Court today this 28th day of February, 2019.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. :160/2014
Date of Institution 1 17-4-2014
Date of Decision 1 26-02-2019
Shri Monu Kumar s/o Shri Girdhari Lal, r/o Village Chatter, P.O. Andretta, Tehsil
Palampur, District Kangra, H.P. ..Petitioner.
Versus

The Vice Chancellor/Registrar, Chaudhary Sarwan Kumar Himachal Pradesh Krishi
Vishvavidyalya, Palampur, District Kangra, H.P. ..Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. N.L. Kaundal, AR
: Sh. Vijay Kaundal, Adv.
For the Respondent : Sh. Rahul Gupta, Adv.

ORDER

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether termination of the services of Shri Monu Kumar, s/o Shri Girdhari Lal, r/o
Village Chatter, P.O. Andretta, Tehsil Palampur, District Kangra, H.P. by the Vice
Chancellor/ Registrar, Chaudhary Sarwan Kumar Himachal Pradesh Krishi Vishvavidyalya
Palampur, District Kangra, H.P. or by concerned Contractor, as alleged by above employer
during March/April, 2010, without complying with the provisions of the Industrial Disputes
Act, 1947, is legal and justified? If not, what amount of back wages, seniority, past service
benefits and compensation the above worker is entitled to from the above
employer(s)/University?”’

2. The case is listed for the cross-examination of the petitioner for today but, however,
Shri N.L. Kaundal, learned Authorized Representative for the petitioner has made the below given
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statement in the Court today:—

“Stated that I do not want to proceed with this case on behalf of the petitioner and withdraw
the case on behalf of the petitioner”

3. Inview of the above statement, this reference/claim petition is dismissed as withdrawn.
Parties to bear their own costs.

4. The reference is answered in the aforesaid terms.

5. A copy of this Order/Award be sent to the appropriate government for further
necessary action at its end.

6. File after due completion be consigned to the records.
Announced in the open Court today this 26th day of February, 2019.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

g faqmT

RITet—2, 31 SIS, 2019

T YHOYH0S0—10—YH0(14)—56 / 2019.— TR I+ 3MfSATH, 1927 (1927 BT nfSfra
HAH 16) DI GRT 29 B IT—GRT (3) B AN AT AUNT & AR 9 SMEAGAT H Hard
I H faffde a9 qf% a1 doR 4 H 1 SS9 W WRGR qAT UIsae Afdqadl & ARHRI B
HT AR fIR &7 g B < T3 © IR S SIfaferlRad &) forar m g;

3R I gyl H IR 99 4 A1 doR qfH, WBR & IR &, I B R WIR &
ARG ARTHR & AT ARHR ISP 99 IUS & Tl IT fHAT 91T BT THaR o;

ara: fRAMEd USel & RISUUTel, Yaidd ST @l ORT 29 @ SU-GRT (1) §RT Y&
AfITIT BT AN DR §Y HINON R & (b I ARIH & ead—4 & U I 94 A AT
TR YA BT AN] BAT 3R I $Hd YLaT Jaidad ARTH B &R1 29 B IU—GRT (2) & Iud=l
@ A ERIET g AT |

ST
®0 | ARG | a9 @l AW O | "Bl | WA | gacdR o= Y EE| g9 | forer
do | W | dmifhd W_f&d | @1 TR | ¥ &F%d | FEld/SU-"gld | uRers | #usd
T4 ¥ gRafdd M
[ERIRSIEI
IufeT
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1. | 5/2015 | TR TRT | 1271, 6—57—11 | STAR—aRT wemeNT | RBmar | e
1274
gfeor—<i g
fder.. FART |
2
BCECEIN]
qf¥ee—aarRT
3T g,
M g g,

IR g&a Afed (@) |

[Authoritative English text of this Department Notification No. FFE-B-F-(14)-56/2019, dated 31st
July, 2019 as required under Article 348(3) of the Constitution of India].

FORESTS DEPARTMENT

NOTIFICATION
Shimla-2, the 31st July, 2019

No. FFE-B-F-(14)-56/2019.—WHEREAS the nature and extent of the rights of the
Government and of the Private Persons in or over the forest land or waste land specified in the
SCHEDULE appended to this Notification have been enquired into and recorded, as required under
sub-section (3) of section-29 of the Indian Forest Act, 1927 (Act No. 16 of 1927);

AND WHEREAS the forest land or waste land shown in the said SCHEDULE is the
property of the Government or over which the Government has proprietary rights or the
Government is entitled to the whole or any part of the forest produce therein;

NOW THEREFORE in exercise of the powers conferred by sub-section (1) of section-29 of
the Act ibid, the Governor, Himachal Pradesh is pleased to declare that the provisions of Chapter-
IV of the said Act shall apply to the said forest land or waste land and shall hereafter be called as
“protected forests” under the provisions of sub-section (2) of section-29 of the Act ibid.

SCHEDULE
SI. | File No. | Name of Forest Name Khasra Area in Cardinal Forest Forest District
No. required to be of number(s) | hectare(s) Boundaries Range Division
converted into Muhal Muhal/
Demarcated Up-Muhal
Protected
Forests
1. 5/2015 Kawara-I Kawara | 1271, 6-57-11 North:-Kawara Mashobra | Shimla Shimla
1274
South:-Damechi,
Kawara.
Kitta ..2

East:-Kawara

West:-Kawara

By order,

RAM SUBHAG SINGH,
Additional Chief Secretary (Forests).
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g faqmT

RETe—2, 31 SIS, 2019

TR THOTHOS0—10—TH0(14)—57 / 2019.—IRAI I INfATTH, 1927 (1927 BT A=
HAH 16) DI GRT 29 B SY—YURT (3) & AT IJAT AURNT & AR, A IMERTAT A Held
I H faffde a9 qf a1 doR 4\ H 1 9 W WRGR qAT Usde Afdadl & ARHRI B
&Y 3R fIR @1 S &R <l T8 8 iR 9= iffeRad &= foram = z;

3R I TRl H IR 99 41 A1 doR qfH, TWBR & FURT &, I B R WIR &
ARG ARTHR 2 AT ARHR ISP 99 UG & GOl I7 fHAT 91T BT THaR o;

3 f2AMIS USe & I[oUTd, gaiad AREH B gRT 29 B SU-GRT (1) ERT Uad
AfFTIT BT AN BRI §Y HINUN R © (b I ARTRIH & ead—4 & Ul I 99 A AT
TR YA BT ANL BHT 3R Sl $0d YTaN Yaidd ARTH B &R 29 B IU—GRT (2) &
S A ARMET g9 BEemy |

SLECRCI]

SR
Ho | AR a9 B 9™ eIl LCRa SR EIGESIEIN aq T | Rterm
Jo | W | o dmifed | &1 AM | W) | § &9hd | HE /SU—Hed | uReS | Aved
TRferg a9 |
gRafda fear
ST
auferd 2
1. | 6,/2015 | <l dralT EEl 24, 30, | 12—42—30 | SAX—Tell drell | FMERT | e | e
Bl 34,
120, gferor—aRE=
130
for.. qa:—ell Are
5
i —del
vl
TSI g,
M G T,

AfRad g&g Afea (@) |

[Authoritative English text of this Department Notification No. FFE-B-F-(14)-57/2019, dated 31st
July, 2019 as required under Article 348(3) of the Constitution of India].

FORESTS DEPARTMENT
NOTIFICATION
Shimla-2, the 31st July, 2019

No. FFE-B-F-(14)-57/2019.—WHEREAS the nature and extent of the rights of the
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Government and of the Private Persons in or over the forest land or waste land specified in the
SCHEDULE appended to this Notification have been enquired into and recorded, as required under
sub-section (3) of section-29 of the Indian Forest Act, 1927 (Act No. 16 of 1927);

AND WHEREAS the forest land or waste land shown in the said SCHEDULE is the
property of the Government or over which the Government has proprietary rights or the
Government is entitled to the whole or any part of the forest produce therein;

NOW THEREFORE in exercise of the powers conferred by sub-section (1) of section-29 of
the Act ibid, the Governor, Himachal Pradesh is pleased to declare that the provisions of Chapter-
IV of the said Act shall apply to the said forest land or waste land and shall hereafter be called as
“protected forests” under the provisions of sub-section (2) of section-29 of the Act ibid

SCHEDULE
Sl File Name of Forest Name Khasra Area in Cardinal Boundaries Forest Forest District
No. No. required to be of number (s) hectare (s) Muhal/ Range Division
converted into Mubhal Up-Muhal
Demarcated
Protected Forests
1. 6/2015 | Chaili-Chola Chaili- 24, 30, 12-42-30 North:- Chaili- | Mashobra Shimla Shimla
Chola 34,120, Chola.
130, South:-Sargheen
Kitta.. 5 East:-Chaili Chola
West:-Chaili-Chola

By order,

RAM SUBHAG SINGH,
Additional Chief Secretary (Forests).

g favmT

RMe—2, 31 TS, 2019

T THOUHOS0—10—TH0(14)—58 / 2019.— TR I+ IMfATH, 1927 (1927 &1 nfSfr
HAH 16) DI GRT 29 B IU—GRT (3) & AN AT AURNT & AR 9 AT F He™
Al # RAFfde 99 4 a1 doR YA § A7 I W ISR TAT Usdec ARl & ALBRI &
TEY R IR @1 S &R ol 18 ® <iR S 1fwferRad o= forar T &

3R I TRl H aRIG a9 4 A1 doR qfH, AR &I R &, I B R WIR &
AT IR & I ARGR IAB! a9 SuST & F7gl AT fhefl N7 &Y EhaR

A fEATaS USe & I[ouuTd, garad ASEH @ aRT-—29 @I SU-URT (1) §RT Uad
SIfITAT BT YANT R BT HIYUT R & (b Iad AATRIH & JeR——4 & Iudd Iad a9 A AT
FOR Y BT AN BFT AR S SHH 39D U Yaiad ARIH @ aR-29 B IT-GRT (2) &
Sugl & el ERIET g9 HEelg |

ST

G TFIR EEIGIEIN T ERl rerm
TRR A & a1t /U q&Ted oRem | "se

M0 R 9 &1 94 o qeTd
30 e Amifed aRfga a= Eal
% gRafia fear 7 | ==

ERiS]

239, 241, 243, | 13—16—91 BRIR—HETel HRATSRT, HgTel | HRISR REE REC
295, 296, 298, TSI, WETd arel |

1. 7/2015 TSIy
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299, 301,

332/1, SR et e
422, 425 /1

fopam.. 11 qd—HeTe  Feiell, AT

Bull, HEl TSI |

Uf¥H—ARTe ST, HETT
TOll, HETA R |

M ENT,

I T R,
AfRad g&g Afea (@) |

[Authoritative English text of this Department Notification No. FFE-B-F-(14)-58/2019, dated 3 1st
July, 2019 as required under Article 348(3) of the Constitution of India].

FORESTS DEPARTMENT
NOTIFICATION
Shimla-2, the 31st July, 2019

No. FFE-B-F-(14)-58/2019.—WHEREAS the nature and extent of the rights of the
Government and of the Private Persons in or over the forest land or waste land specified in the
SCHEDULE appended to this Notification have been enquired into and recorded, as required under
sub-section (3) of section-29 of the Indian Forest Act, 1927 (Act No. 16 of 1927);

AND WHEREAS the forest land or waste land shown in the said SCHEDULE is the
property of the Government or over which the Government has proprietary rights or the
Government is entitled to the whole or any part of the forest produce therein;

NOW THEREFORE in exercise of the powers conferred by sub-section (1) of section-29 of
the Act ibid, the Governor, Himachal Pradesh is pleased to declare that the provisions of Chapter-
IV of the said Act shall apply to the said forest land or waste land and shall hereafter be called as
“protected forests” under the provisions of sub-section (2) of section-29 of the Act ibid.

SCHEDULE
SI. File Name of Forest | Name of Khasra Area in Cardinal Forest Forest District
No. No. required to be Muhal number (s) hectare (s) Boundaries Range Division
converted into Muhal/
Demarcated Up-Mubhal
Protected
Forests
1. 7/2015 Banari-I Banari 239, 241, 13-16-91 North:-Muhal Mashobra Shimla Shimla
243,295, Mashobra, Muhal
296, 298, Haza, Muhal
299, 301, Chadoli.
3321, South:-Boundary
422, 425/1 Muhal Banadi.
Kitta ..11 East:-Muhal
Chadoli, = Muhal
Haza, Mubhal

Chadaoo.
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West:-Muhal
Banadi, Muhal
Haza, Muhal
Bharob.

By order,

RAM SUBHAG SINGH,
Additional Chief Secretary (Forests).

RMe—2, 31 TS, 2019

[T YHOYH0S0—S10—TH0(14)—59 / 2019.— TR I IMfSgH, 1927 (1927 H1 rffraw
AR 16) B GRT 29 B SU—GRT (3) & T JAT U & JMTAR A MG | Held
Il # fRAFfde 99 4 a1 doR YA § AT I W WHR TAT Usde AR & ALBRI &
TEY R IR @1 S &R <l 18 ® 3iR S 1fwferRad &= forar T &;

3R Iaa SrgAl H IR a9 94f1 a1 doR A, WAR @1 F9RT &, I I | WIR &
AMRIE ARVBR & T ARGR SAB! a9 Sl & IOl AT {5l 91T B EhaR ;

A fEATaS USe & I[ouUTd, gatad AREH @ gRT 29 HI SU-GRT (1) §RT Uad
ST BT YANT R Y HIYUT R & (b Iad AT & JeR——4 & Iudd Iad a9 A AT
R Y BT AFL BN SR I $Hd I¥EN Yaiaad SARTH B 9RT 29 B IU-GRT (2) & Iyl
% A ERfT 99 HEATY |

®0 | ARG 9 P AW PR | "' G EECEN =g AHY T a1 | Rfem
o | <\ | <Aifed wRfga a= BT TR H e HETd / SU—A-TA gRers | Avsd
# gRafia fear e
ST
Sufera &
1, 8 /2015 | IATSI—gaa gt | 737 /1, 740, 19—99—10 | SAR—aATS! ey | e | B
746 /1,
760 /1, feror.—fmr R
763 /1, PIe, T &oll, HeTal
776 /1, ST |
777 /1
ECEIS
o, 7 A~
SN I
M AT [T,

AR g&g Afea (@) |

[Authoritative English text of this Department Notification No. FFE-B-F-(14)-59/2019, dated 3 1st
July, 2019 as required under Article 348(3) of the Constitution of India].

FORESTS DEPARTMENT
NOTIFICATION
Shimla-2, the 31st July, 2019
No. FFE-B-F-(14)-59/2019.—WHEREAS the nature and extent of the rights of the
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Government and of the Private Persons in or over the forest land or waste land specified in the
SCHEDULE appended to this Notification have been enquired into and recorded, as required under
sub-section (3) of section-29 of the Indian Forest Act, 1927 (Act No. 16 of 1927);

AND WHEREAS the forest land or waste land shown in the said SCHEDULE is the
property of the Government or over which the Government has proprietary rights or the
Government is entitled to the whole or any part of the forest produce therein;

NOW THEREFORE in exercise of the powers conferred by sub-section (1) of section-29 of
the Act ibid, the Governor, Himachal Pradesh is pleased to declare that the provisions of Chapter-
IV of the said Act shall apply to the said forest land or waste land and shall hereafter be called as
“protected forests” under the provisions of sub-section (2) of section-29 of the Act ibid.

SCHEDULE
Sl File No. | Name of Forest Name Khasra Area in Cardinal Boundaries Forest Forest District
No. required to be of number (s) hectare (s) Muhal/ Range Division
converted into Muhal Up-Muhal
Demarcated
Protected
Forests
1. 8/2015 Banadi-II Banadi 737/1, 740, 19-99-10 North:- Banadi Mashobra Shimla Shimla
746/1, 760/1,
763/1,776/1, South:-Boundary
777/1 Muhal Kot, Muhal
Haza, Muhal Banadi
Kitta.. 7
East:-Bhad
West:-Banari.

By order,

RAM SUBHAG SINGH,
Additional Chief Secretary (Forests).

CERCCIN

REe—2, 31 TS, 2019

[T THOYH0S0—10—TH0(14)—60 / 2019.— R I M\, 1927 (1927 &7 AfSfra
HH 16) DI GRT 29 B IU—GRT (3) &AM AT AURNT & AR 9 MG H He™
Il # faffde 99 4 a1 doR A § A1 I W ISR TAT Usde ARl & ABRI &
R IR fIdR @7 g AR < T3 © IR S SrfaferRad & forar mm 2;

3R I TRl H aRIG 99 1 A1 doR qfH, AR &I R &, I B R WIR &
AIRTS MRIPR & I ARGR B! 9 SUST & F7gl AT fhefl N7 &Y EhaR

A fEArae USe & IqouUTd, gatad ANEH @ gRT 29 HI SU-GRT (1) §RT Uad
AFITIT BT AN DR §Y HINUN R & b Saa ARTIH & Jead—4 & U Iad 94 A AT
FOR 9A BT AFL BRT IR ST 9@ q2aq qarad AfR-TH & &aRT 29 B SU—YRT (2) & g
% A I I HEATG |
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M g g,

AR g&g Afea (@) |

[Authoritative English text of this Department Notification No. FFE-B-F-(14)-60/2019, dated 31st
July, 2019 as required under Article 348(3) of the Constitution of India].

FORESTS DEPARTMENT
NOTIFICATION
Shimla-2, the 31st July, 2019

No. FFE-B-F-(14)-60/2019.—WHEREAS the nature and extent of the rights of the
Government and of the Private Persons in or over the forest land or waste land specified in the
SCHEDULE appended to this Notification have been enquired into and recorded, as required under
sub-section (3) of section-29 of the Indian Forest Act, 1927 (Act No. 16 of 1927);

AND WHEREAS the forest land or waste land shown in the said SCHEDULE is the
property of the Government or over which the Government has proprietary rights or the
Government is entitled to the whole or any part of the forest produce therein;

NOW THEREFORE in exercise of the powers conferred by sub-section (1) of section 29 of
the Act ibid, the Governor, Himachal Pradesh is pleased to declare that the provisions of Chapter-
IV of the said Act shall apply to the said forest land or waste land and shall hereafter be called as
“protected forests” under the provisions of sub-section (2) of section-29 of the Act ibid.

SCHEDULE
SL. File Name of Forest | Name Khasra Area in Cardinal Forest Forest District
No. No. required to be of number (s) | hectare (s) Boundaries Range Division
converted into Muhal Muhal/
Demarcated Up Muhal
Protected
Forests

1. 9/2015 | Badah-I Badah 7 8-24-17 North:- Mashobra | Shimla Shimla
Badah
South:-
Badah
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East:-Badah

West:-
Chhakdaihal

By order,

RAM SUBHAG SINGH,
Additional Chief Secretary (Forests).

9 TTd TeUIdeR 9 IRIRIT Feld Fasdt 9o 2vff U9 BrRieN queiten,
T eeTTe, 7T BiTeT, 2o %o

Sh. Lobsang Thupten s/o Mr. Monlam Gyatso & Late Mrs. Lhamo Tso, r/o New House
near Men-Tsee Khang, P.O. Dharamshala, Tehsil Dharamshala, Distt. Kangra (H.P.).

ERIR|

SIMH oTd

AT — o T—u5 SR GRT 13(3) fRATEe ucer usiiaxor e, 1969.

AfCH T 3H ST |

Sh. Lobsang Thupten s/o Mr. Monlam Gyatso & Late Mrs. Lhamo Tso < 39 37&Teld
YU Afed GHed TR a1 © & S¥@! W (Lobsang Thupten) & 5T+ fafer 18—11—1981
2 UR] THOWI0 Dharamshala H ST USiigpd 71 & | 31 S Uoiidd [hd 9 & MY & IR |
9 AICH & §RT AW Sl &l J S ARl & gad fear sar 2 6 afe fan
Pl IWRIGd Lobsang Thupten s/o Mr. Monlam Gyatso & Late Mrs. Lhamo Tso @I <= farfer
USiipd fhdl S 9R B UaRIST 81 ol 98 §ARI 37aleld 9 Qi 23—09—2019 &I FATAT AT
TJHTATH BIOR SMMHR AUAT YaRTSl U HR ADhA © A=A Jldd aq—uF S iy doiiad
[ERESIEICINCICR R RO ICE S COU R IR

3T faTd 28—08—2019 B TR EXIER T HIER 3TaTeld R SR fdoar 13 |

AER | EIETRT / —
HTIIBNT USRI,

e9TTetT, e BT, 20 Jo |

9 ITTd TeUIeeR 9 IRIRTT Felid Fasdt 9o 2vff U9 BrRieN queiten,
T eeTTe, 7T BiTeT, 2o %o

JHEHT F0 : 61

Dolma Lhazom d/o Mr. Urgyen, r/o Tipa Road Mcleodganj, P.O. Mcleodganj, Tehsil
Dharamshala, Distt. Kangra (H.P.)
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M STaT

AT — o T—u5 SR GRT 13(3) fRATEe ucer usiiaxor e, 1969.

AfCH M 3MH ST |

Dolma Lhazom d/o Mr. Urgyen 9 9 37aleld H IUP—UF HAled JHEAT SRR fHar © &
IHPH! WA (Sh. Dolma Lhazom d/o Mr. Urgyen) &1 S+ fafdr 10—09—1973 © U==] THOHIO
Dharamshala H S Uoflgpd =1 2| 31d: 34 Uollgd fhd oM & <y & 9| 39 Aifed &
ERT A AT &I a7 FRd Tl o gioad fear smar 2 e afe faft & Swiad
Dolma Lhazom d/o Mr. Urgyen &1 S foife uSiipa fhd S R @IS YaRTSl 81 Al 98 gARI
3aTerd H Qi 13—09—2019 BT SATAdT AT THTAdd BIIOR ATHR YUAT TaRTST UL BR Fbell &
AT HeTideh AUT—u3 54 Al uofipd fhd S ar araer qiike &) & SR |

ST fRAId 27—08—2019 I AR &R T HIER 3MeTerd SR STRT fohar 137 |

AER | FRIRT / —
PRIBN] TUSTIEHT,

gHeTett, ST SiTsT, f20 9o |

q JFared #1 g HAR, T99 TEAIeaR U9 9erde qarsdl fgarg Sof),
g=anT, frer witsT, f2o wo

IRIg Uy : 29—09—2019
T 3TeaN FAR et |

ERIE

JATH ST-d

v —umefAT—ua SR e 8(4) fRATerer ucer faarg goiiaxor 3rffram, 1996.

grefi & Sl {AR g A o9 o, FaRil T uferen, SieER e}, dgdld $R,
7 wimer, fRo o 7 wref—us W wxd gU faed fhar @ 5 S9@r faw << 7 e 7|
9 a8 I8 o goles! & Uard RebTs § gof BraT argdr ¢ |

3d: 39 TXAER o0 & gRT HIAHRU &I Jfad fear oar 2 & Saa o <
PRAM IR fHAr Y FfaT B HIs TARTST &1 AT I8 STATIdd AT bl fadid 29—09—2019 T
UId: 10.00 §97 3ACTAd Bo H SURYT BIHR IUAT YRS U HR Fhdl § | Pls Taxrel U =
M @I IRA § TM GGG AdEel @ Rare § I 5 B R ey TiRd ) 3T S |

ST feT 23—08—2019 BT A BXER T HIER IaTald Aled NI fhar a7 |
e | IR / —

A9 dedicieR Ud 9gide adredt fgdig 2of,
g1, R7em ST, 20 wo |
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g I7QTeld HeRId FHrEdl W At Ud dEdieeR e,
fS1elT geey, f20 Ho

& 0 : 11/CT/2019 B TR 18—06—2019

ST Sgd] <dl I% AT I I S0 v HAR, FarRi |oian, S0 Rell, dedid g
fSTelr @eey, 20 Yo

ERIE

JATH ST-d

g —— SRR aRIY IOG HeE # A GO dR dR |

SWIF v W $1Hdl Qaa! <dl S% A1 IMl Uil S e BAR, Fardl dter, Sio
PRol, dEdled g e feel, 20 Wo o1 fali 28—02—2019 &I JUEREN] & BRI H 4
oW B WAT-UF SRR A1 &, o1 91g RuIS 9 BME 8q &1 S AT HI Uivd
foar o, et RUIS S 9T 9 USdRl godbl AT A Qb 25—-04—2019 &1 YTl &
A 2| s AR Uil &1 71 g Rare d A Sga! <l g1 Jarel I% ANRIST &of
2, B GO M <qdH! 4 I AT B, BT Al Tof A I Ui o 7 |

3d: FAAIRYT $I 9 3¥IER &R Jfaa fhar oirar & f ol qaa <@l gt gar
S ANRIS &1 A SO B IR Bl ok /TR &1 d I8 ANeer] & drfad § 34
3ITER & ORI 89 & U A8 & NIk foRad ®9 # IR /TR SRR BT | IfS Sad I8y
A TP Bl W IoR /TR SRR A8l g7 Al Ioivd RabTs H Sl <dd! <dl IB AT Fel
A o B GRS SIRT fHar QT |

31151 Qs 07—08—2019 DI HX BXIER T HIER 37aTeld §IRT SN g1 |

AR | FAEIRT / —
e HEdT U2E AN Ug dedldan,
doc], fSTell dec], 80 o |

T QT Werd wwredl yor Sofl gd deeidiaR §ed,
el geey, f20 Ho

&9 0 ¢ 12/CT/2019 B TR 04—07—2019

s WX < g7 & dle, Fard Tia @erst, o S, dagdia g fter qeeg, 2o Ho

H

SATH ST-d

90 —— SREIR TRIY o MR # M ORI B N |



o194, fedmare ueer, 07 RIawR, 2019 /16 WT&US, 1941 5747

SR 99 W & IR =< g3 471 die], Fari Ta Fefrsl, S0 wdell, Jgdrd g forefm
goe], 120 U0 71 faATd 28—02—2019 B JFEEHER & HAGI § ¥ GO &g URMA—UF IR
fpar g1 [ a1 RUIE 9 B 8g &E- BT RN & Uitd far o, fSgar Rare
BT IR g USdRI 8ol a3 19—03—2019 BT UTKT 81 gl o | ¥ AR
areff &1 A o Rebrs 7 4l & A die], <91 @, P o AW WR g% YF 57 Al ©, Bl
HE TSl B R YAl B 2 |

3 FIA™RY HI 39 STASR ERT Jrod fHar San 2 & s =R =ws gF o die] &l
A SER B AR DI IR /YARIS & A 98 LRl & B H 59 SWeR & N
B P U A d Nax IRad ©u § IoR / TdRTST SRR 1T | IS Sad 98 A ddb dig o)
IR / TaRTSl SRR 81 g3l Al o Rable H 2l IR o< Ib W% gF 501 dle] 98! a4 ol
B IR IS WY fhar e |

31Tt fieh 08—08—2019 T AR BXIER T HIBR JAaTeld GIRT STRI 3T |

AR | FERIEIRT / —
TerId AHEdT UH AN Ud dedlean,
foc], FOTeT geeg, 20 vo |

In the Court of Shri Neeraj Gupta, Sub-Divisional Magistrate, Shimla (R),
District Shimla (H. P.)

Sh. Jeet Bahadur s/o Shri Dalip Kumar, r/o Hukam Chand Niwas near Sai Bhawan,
Sector-IV, New Shimla, Tehsil and District Shimla, Himachal Pradesh.

Versus

General Public .. Respondent.

Whereas Sh. Jeet Bahadur s/o Shri Dalip Kumar, r/o Hukam Chand Niwas near Sai
Bhawan, Sector-IV, New Shimla, Tehsil and District Shimla, Himachal Pradesh has filed an
application alongwith affidavit in the court of undersigned under section 13(3) of the Birth & Death
Registration Act, 1969 to enter the name/date of death of his Father named—Sh. Dalip Kumar s/o
Late Sh. Mohan Lal, r/o Hukam Chand Niwas near Sai Bhawan, Sector-IV, New Shimla, Tehsil
and District Shimla, Himachal Pradesh in the record of Secy., Birth and Death, Municipal
Corporation, Tehsil and District Shimla.

SL. Name of the family member Relation Date of death
No.
L. Sh. Dalip Kumar Father 19-07-2016

Hence, this proclamation is issued to the general public if they have any objection/claim
regarding to enter the name/date of death of above named in the record of Municipal Corporation,
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Tehsil and District Shimla may file their claims/objections on or before one month of publication
of this notice in Govt. Gazette in this court, failing which necessary orders will be passed.

Issued today 26-07-2019 under my signature and seal of the court.

Seal. Sd/-
Sub-Divisional Magistrate,
Shimla (R), District Shimla, H.P.

IR a5 FAR 1Y, TeddeR U9 SRISGN qUSTRdn, S,
&t &1 (2o Wo)

AT GAT 50 ¢ oo, / Teh. Una/M. Reg./2019

IO g g3 N <9 I, IRl 81, dedia g Rt 1 (fRo vo)
T
3ITH STt

TTaT 3f=ad &RT 8(4) faare usfiaor Srfef=aH, 1996.

SURIGRT JheAT A aTell H gxdod 48 Y 571 <a 1o, Il G, Tl a el S
(R0 Jo) 7 39 IRTery # WUz URd fhar © {6 IWHT A & 12—09—2010 B A
<4 g S Red Tes, il A, dedid e, R 9 (USTE) & |l g3l © offed
AT & HROT (I faaT8 BT g7=1o1 W INRER, fJarg gofiaxer, 9™ uaed eI, dgdie
g 1 1 (fRo 9o) # &<t 7 HRar AT © |

3T 39 FH ¥ MM SIal DI Jad fHar Srem 2 6 afe Iwraa afvfa grefiror & faars
BN = WHR IRER, [Jarg goliaxvr, I 9ad gl agdrd 9 e &1 (fRo wo) #
PRAM IR Bl DI DS IR AT TRIS 8 A 98 Qb 25-09—2019 I YAl IFA Ud
RTAT TSI H IURT BlhR U PR ADall © A=A IHS g8 I diofd fdarg & uoiiep=or
Tq AR HRIATET 3 H A8 SRR | 36 a1 Py AT oISl dlfdel FHRG 7 8N |

3ITST f&=h 26—08—2019 B AX BWIER I IMATAA B ABR §RT SIRI T |

AR |
fasa R 3,
TEdTIeR Ud BIBNI TUSIRIGNI,
ST, f37elm 311 (fBo wo) |
9 JfaTed a9 AR ¥, TEHICER U9 98 FHIedl UM o, S,
e &1 (R0 wo)
JhEAT : SISl Hed M Uefl : 25—-09—2019

<0 g g3 &0 HIERT offel, IR FHRebel, dedia g 57l &1 (fBo o) e |
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CEIE|

JATH ST-d

favg ——gowi A9 20 Wo o MM, 1954 B SR ORT 37 & T8 SU—HETA ARPAl argq H
I ORI aR |

SWIad gaoedr ar ueft 7 39 <oy # weH-um eiRT & R forar @ fF s
|El M 7 g gF 5 BRI Al @ Said SU—Held ARGl QW & RIoRd AWeid d
IHHT M &1 M Y3 HIERT ATl &6l © Ol b Teld galol 83l & | Uredl I A/ Bl go%d
FRD g1 M IUAM AT RiE G HIHN AT Tol HRAT A8 © |

3 I YU & HaH H SURIGT A Bl ORI aN fHl Bl DIg IoR AT YavTol
B A1 98 ST AT adbleldd 89 <RTed H f3F1d 25-09—2019 B FI§ 10.00 Tof EIOR MM
FHdT & | BIOR T 39 &1 R # TR Hrdare! M § s ST MTHT 1M uIRd Y
& TG | sHD 918 Bl W SoR AT TaRIS Bl FA™IT T B |

31TST T 26—08—2019 BT A BEIER T RMATAA BT AGY §RT SINT BT |

HIgY | fasg HAR <,
dedicleR Ud 98-d JH8dl 92M I,
AT, Rt &1 (R0 o) |

AT [ AR I, TSGR T4 HRIBRI IUSIEBRI, Bl
f&rem @1 (f2o wo)

AT H&IT 0 ¢ ... / Teh. Una/B&D /2019

AR YA 51 M Rg, il 918 o 3, AIsedl TR, S, dedid g frer 31 (fBo vo)
ERL|
31T ST

TRERT SR GRT 13(3) T Td G ITEETBROT AR, 1969,

SURIST GPHeAT I drell H IgaR A & M (g, arfl 9re 50 3, Algedr Tall, I,
degdicl g f7er A1 (720 ¥o) <1 39 IRy | UrRM—ud URjd fhar © [ SHd g3 FReid
BT T Higeell TG3M, Sl # faAd 02—07—2003 Pl 3N AT Al AT & DR T4 Pl
SR WM IVRER, SH T & USR], TRUMTHT 1, dedied 9 el 1 (o vo) #
TSl A PRAT FHT T |

3T 39 W=H H S ST Bl Jiud fHar S 7 5 afe Iwraa aftid s &1 g
WY IARER, S T & UOlIdRYl, TRAMABT H1, dedidl g forer &1 (fBo wo) # <<
FRAF IR BT BT By IoR AT YORIST 81 A 98 faids 25—09—2019 P qdl IFH Jd
RTAI BGl H IURT BIPR U B ADdl & JAT IHD g1 Idd M0 S H & USiIehRU]
Tq ST BRIATE] Ma H o1 SR | §9a 18 BIg |l TaRTSl Plfdel AHARIT A 81T |
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3ST f=Tids 26—08—2019 P A TAER T AT B AGY §RT WINT Tl |

HIev | s HAR <,
TEAIER Ud BRIGR] GUSTIEIGBN],

&A1, R S 1 (;Ro o) |

AT IS HAR I, TEHAER Td HRIGRI TSGR, BT,
fSter &1 (2o Wo)

a1 AT 50 ¢ / Teh. Una/B&D /2019

RTOTeT HAR GF &1 TRATD! A1, a=AT 79 IR 1, Tedrdd d 57l 31 (fRo Uo)

ERIR
SATH ST1dT

TREITR SR GRT 13(3) 571 Ud g IITEIHROT AT, 1960,

QURIFT HHEAT IAAE dTll § Iqo1el FAR F &1 TReAlB! 71, IR AT IR ST,
dgdid @ Rar 1 (;Bo W0) 9 9 <IATed H URA—UF U fhar 2 6 Idal g1 i
IRICT BT GH PHIaR JATe, S H (&6 09—12—2005 DI BT AT Wb STAAT & BRI
ST BT grsTol W LR, ST d G UolhRl, TRANADT HT, dedicl g el 1 (2o
h0) H Tof 7 HRal AP ¢ |

3 39 AwaH H S Sial Bl Jfad fhar Srar & & afe Swiad aftfd S &1 3T
IR IRVRER, 59 9 JF U0, WRUIST H1, dedia g e H1 (Bo wo) 7 <
PRAM IR BT BI DS IR AT TRIS 8 A 98 Qb 25-09—2019 HI AT IHA Ud
RATAT Bl § IURT BR URJd B Fhdl © AT I I8 Iad Ol STH b GolIehRol
TG AN HRIATET 3 H A8 SRR | 36 a1 Py AT oISl Blfdel FHRT 7 8T |

3T &1 26—08—2019 BT W FHIER § IRTAT BT AGY §RT SIRI Farl |

e | faora AR <,
dedloleR Ud HRIGRN] SUSIIbN,

A1, e A1 (fRo Wo) |

T JrqTerd faed FAR Y, TEHIeeR U6 Weld §aTedl Yo 9, &I,
e &1 (R0 Wo)

qHeHAT : Salol Wed ™ 9Tl : 25—-09—2019

PO FAR YA AT HIHEN AT, il FHRbl, Tediel 9 o1 1 (fBo vo) T |
ERIE|

SATH ST1dT
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v ——g&iT 14 20 Yo M0 AMFTIH, 1954 BT SR ORI 37 & Ted SU—HETS TRl argq
I ORI dR |

Wﬁwaﬁmﬁﬁwwﬁmﬁm— TorvT & fored foram € & swa
HE M U AR GF 31 HIMN AT © Sdid SU—HASTd ARGl QI & o 3ferd H
SEET AH W I GF BN ATl <ot § O {6 Terd gt gonm 2| yedf S W @
GO PRSP ol & IUAM F HAR JF HIMRT ATl ol brarl aredl & |

3 I YU & HaH H SURIGT A1 Bl ORI IR [l Bl Dlg IoR AT YavTal
B A1 98 ST AT adhleldd 39 <RTed H f391d 25-09—2019 B F§ 10.00 dof EIOR M
FHdT & | BIOR 9 9 &1 R # TR HrIaTe! M H s SR IMTH M uIRd Y
o ST | 39 91 BIs U ok AT TaRIS BIfdel Fa™Id 9 81T |

3TTST T 26—08—2019 BT A BEIER T AT BT AGY §RT NI BT |

e | fata AR <17,
dedicieR Ud 98d ddredl Y2 a9,
T, [Tt &1 (R0 o) |




5752 o193, fedTaet uaer, 07 RIawR, 2019 /16 AU, 1941

FI=h, &0 doI oI Ay, f3aredt ucel, REe—5 gR gfad aor iR
SOl D SXIERT oIS, deRATSS hitp://rajpatrahimachal nic.in TR U & TaH 3fclsd Ffua fhar ST dadr g
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