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S ——
e —
2 e
T
T

(feia vgeR & ExER)
[Authoritative English text of this department’s Notification No. Home-B(B)3-4/95-11 dated
16-09-2019 as required under Clause (3) of article 348 of the Constitution of India.]
HOME DEPARTMENT
NOTIFICATION

Shimla-2, the 16" September, 2019

No. Home-B(B)3-4/95-I1.—In exercise of the powers conferred by proviso to article 309 of
the Constitution of India, the Governor, Himachal Pradesh, in consultation with the Himachal
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Pradesh Public Service Commission, is pleased to make the Recruitment and Promotion Rules for
the post of Sub Fire Officer, Class-III (Non-Gazetted) Non Ministerial in the Department of Fire
services, Himachal Pradesh, as per Annexure —“A” attached to this notification, namely:—

1. Short title and commencement.—(i) These Rules may be called the Himachal
Pradesh, Fire Services Department, Sub Fire Officer, Class-III (Non-Gazetted) Non-Ministerial
Recruitment and Promotion Rules, 2019.

(i1)) These Rules shall come into force from the date of publication in the Rajpatra
(e-Gazette), Himachal Pradesh.

2. Repeal & Savings.—(i) The Himachal Pradesh Fire Services Department, Sub Fire
Officer (Class-III, Non-Gazetted) Recruitment and Promotion Rules 2002, notified vide
Notification No. Home-B(B)3-4/95 dated 20-09-2002 as amended from time to time are hereby
repealed.

(i1)) Notwithstanding such repeal, any appointment made or anything done or any action
taken under the relevant rules so repealed under Rule 2 (i) supra shall be deemed to have been
validly made, done or taken under these rules.

By order,

Sd/-
Addl. Chief Secretary(Home).

ANNEXURE- “A”
RECRUITMENT AND PROMOTION RULES FOR THE POST OF SUB FIRE OFFICER
CLASS-III (NON-GAZETTED) IN THE DEPARTMENT OF FIRE SERVICES,
HIMACHAL PRADESH
1. Name of the post.—Sub Fire Officer
2. Number of post.—32 (Thirty Two)
3. Classification.—Class-III (Non Gazetted) Non Ministerial

4. Scale of pay.—(i) Pay Band for regular incumbents: Rs. 10300-34800+3600 Grade Pay.

(ii) Emoluments for Contract employees : Rs. 13900/- P.M. as per details given in Column
No.15-A.

5.  Whether “Selection” post or “non-selection” post.—Non Selection
6. Age for direct recruitment.—Between 18 and 45 years:
Provided that the upper age limit for direct recruits will not be applicable to the candidates already

in service of the Government including those who have been appointed on ad-hoc or on contract
basis:
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Provided further that if a candidate appointed on ad-hoc basis or on contract basis had become
over-age on the date he/she was appointed as such he/she shall not be eligible for any relaxation in
the prescribed age limit by virtue of his/her such adhoc or contract appointment:

Provided further that upper age-limit is relaxable for Scheduled Castes/Scheduled Tribes/ Other
Backward Classes and Other categories of persons to the extent permissible under the general or
special order(s) of the Himachal Pradesh Government:

Provided further that the employees of all the Public Sector Corporations and Autonomous Bodies
who  happened to be  Government Servants before absorption in  Public
Sector/Corporations/Autonomous Bodies at the time of initial constitution of such
Corporations/Autonomous Bodies shall be allowed, age concession in direct recruitment as
admissible to Government servants. This concession will not, however, be admissible to such staff
of the Public Sector Corporations/Autonomous Bodies who were/are subsequently appointed by
such Corporations/Autonomous Bodies and who are/were finally absorbed in the service of such
Corporations/Autonomous  Bodies after initial constitution of the Public Sector
Corporations/Autonomous Bodies.

Note.—Age limit for direct recruitment will be reckoned on the first day of the year in which the
post(s) is/are advertised for inviting applications or notified to the Employment Exchanges
or as the case may be.

7. Minimum Educational and other qualifications required for direct recruit(s):
(a) ESSENTIAL QUALIFICATIONS :

(i) Graduate in Science or B.E. Degree in any trade from a recognized University.
(After selection the candidate will undergo the Basic Fire Fighting Course from the State Fire
Training Centre followed by Sub-Fire Officer Course from the National Fire Services College,
Nagpur).

(i) Minimum Physical Standard :

Height-165 cms.

Chest-80 cms (with expansion upto 85 cms)
Weight-52 kg.

Eyesight-6/6 without glasses

(iii) Physical efficiency:

a. 100 meters race in 15 seconds.
b. High Jump 120 Cms.

c. Broad jump 3 meters 60 Cms.
d. 800 meters race in 3 Minutes.

(b) Desirable qualification(s):

Knowledge of customs, manner and dialects of Himachal Pradesh and suitability for
appointment in the peculiar conditions prevailing in the Pradesh.

8. Whether age and educational qualification (s) prescribed for direct recruit(s) will
apply in the case of the promotee(s).—Age: Not applicable.
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Educational qualification: Yes, as prescribed against Column No.11 below

9. Period of probation, if any.—(i) Direct Recruitment: (a) Two years subject to such
further extension for a period not exceeding one year as may be ordered by the competent authority
in special circumstances and reasons to be recorded in writing.

(b) No probation in the case of appointment on contract basis, tenure basis, re-employment
after superannuation and absorption.

(ii) Promotion: No probation

10. Method(s) of recruitment, whether by direct recruitment or by
promotion/secondment/transfer and the percentage of post(s) to be filled in by various
methods.—(i) 75% By promotion; and

(i) 25% by direct recruitment on regular basis or by recruitment on contract basis, as the
case may be.

11. In case of recruitment by promotin/secondment/transfer, grade for which
promotion/secondment/transfer is to be made.—By promotion from amongst the leading
Firemen who have qualified the Sub Fire Officer Course form the National Fire Service College,
Nagpur with 03 years regular service or regular combined with continuous adhoc service, if any, in
the grade :

Provided that for filling up the posts of Sub Fire Officer the following 04 points post based
roster shall be followed:—

Roster Point No.(s) Category
Ist, 2nd & 3rd Promotee
4th Direct Recruit

Note.—The roster will be repeated after every 4th point till the representation to all the categories
is achieved upto the prescribed percentage. Thereafter the post is to be filled up from the
category which vacates the post:

(1) Provided that for the purpose of promotion every employee shall have to serve atleast one
term in the Tribal/Difficult/Hard areas and remote/rural areas subject to adequate number of posts
(s) available in such areas:

Provided further that the proviso (1) supra shall not be applicable in the case of those employees
who have five years or less service, left for superannuation, except posting/transfer in remote/ rural
area. However, this condition of five years shall not be applicable in cases of promotion:

Provided further that Officers/Officials who have not served atleast one tenure in Tribal /Difficult/
Hard areas and remote/Rural areas shall be transferred to such area strictly in accordance with
his/her seniority in the respective cadre.

Explanation I.—For the purpose of proviso (1) supra the “ term” in Tribal/Difficult/Hard areas/
remote /rural areas shall mean normally three years or less period of posting in
such areas keeping in view the administrative exigencies/convenience.

Explanation II.—For the purpose of proviso (1) supra the Tribal/Difficult Areas shall be as
under:—

1. District Lahaul&Spiti
2. Pangi and Bharmour Sub Division of Chamba District
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Dodra Kawar Area of Rohru Sub-Division

Pandrah Bis Pargana, Munish Darkali and Gram Panchyat Kashpat, Gram Panchyats of
Rampur Teshil of District Shimla.

Pandrah Bis Pargana of Kullu District

Bara Bhangal Areas Baijnath Sub Division of Kangra District

District Kinnaur

Kathwar and Korga Patwar Circles of Kamrau Sub Tehsil, Bhaladh Bhalona and
Sangna Patwar Circles of Renukaji Tehsil and Kota Pub Patwar Circle of Shilai Tehsil,
in Sirmaur District.

9. Khanyol-Bagra Patwar Circle of Karsog Tehsil, Gada-Gussaini, Mathyani, Ghanyar,
Thachi, Baggi, Somgad and Kholanal of Bali-Chowki Sub Tehsil, Jharwar, Kutgarh,
Graman, Devgarh, Trailla, Ropa, Kathog, Silh-Badhwani, Hastpur, Ghamrehar and
Bhatehar Patwar Circle of Padhar Tehsil, Chiuni, Kalipar, Mangarh, Thach-Bagra,
North Magru and South Margu Patwar Circles of Thunag Tehsil and Batwara Patwar
Circle of Sunder Nagar Tehsil in Mandi District.

B

AN

Explanation III.—For the purpose of Proviso (I) supra the Remote/Rural Areas shall be as
under:—

(1) All stations beyond the radius of 20 Kms. from Sub Division/Tehsil Headquarter

(2) All stations beyond the radius of 15 Kms. from State Headquarter and District
Headquarters where bus service is not available and on foot journey is more than 3
(three) Kms.

(3) Home town or area adjoining to area at home town within the radius of 20Kms. of the
employee regardless of its category.

(IT) In all cases of promotion , the continuous adhoc service rendered in the feeder post if
any, prior to regular appointment to the post shall be taken into account towards the length of
service as prescribed in these rules for promotion subject to the condition that the adhoc
appointment/promotion in the feeder category had been made after following proper acceptable
process of selection in accordance with the provisions of R &P Rules :

(1) Provided that in all cases where a junior person becomes eligible for consideration by
virtue of his total length of service (including the service rendered on adhoc basis followed by
regular service/appointment) in the feeder post in view of the provisions referred to above, all
persons senior to him/her in the respective category/post/cadre shall be deemed to be eligible for
consideration and placed above the junior person in the field of consideration:

Provided that all incumbents to be considered for promotion shall posses the minimum qualifying
service of at least three years or that prescribed in the Recruitment & Promotion Rules for the post,
whichever is less:

Provided further that where a person becomes ineligible to be considered for promotion on account
of the requirements of the preceding proviso, the person(s) junior to him shall also be deemed to be
ineligible for consideration for such promotion.

Explanation.—The last proviso shall not render the junior incumbents ineligible for consideration
for promotion if the senior ineligible persons happened to be Ex-servicemen who
have joined Armed Force during the period of emergency and recruited under the
provisions of Rule-3 of the Demobilized Armed Forces Personnel (Reservation of
Vacancies in Himachal State Non-Technical Services) Rules, 1972 and having



6036 IoT0F, feareet U, 21 RIawR, 2019 /30 HTEUE, 1941

been given the benefit of seniority thereunder or recruited under the provisions of
Rule-3 of the Ex-servicemen (Reservation of vacancies in the Himachal Pradesh
Technical Service) Rules, 1985 and having been given the benefit of seniority
thereunder.

(i) Similarly, in all cases of confirmation, continuous adhoc service rendered in the feeder
post, if any, prior to the regular appointment against such posts shall be taken into account towards
the length of service, if the adhoc appointment /promotion has been made after proper selection and
in accordance with the provision of the Recruitment & Promotion Rules:

Provided that inter-se-seniority as a result of confirmation after taking into account, adhoc service
rendered shall remain unchanged.

12. If a Departmental Promotion/Confirmation Committee exists, what is its
composition.—As may be constituted by the Govt. from time to time.

13. Circumstances under which the H.P. Public Service Commission (H.P.P.S.C.) is to
be consulted in making Recruitment.—As required under the Law.

14. Essential requirement for a direct recruitment.—A candidate for appointment to
any service or post must be a Citizen of India.

15. Selection for appointment to the post by direct recruitment.—Selection for
appointment to the post in the case of direct recruitment shall be made on the basis of merit of
written examination followed by evaluation as specified in Appendix-I appended to these Rules, or
if the Himachal Pradesh Public Service Commission or other recruiting agency/authority, as the
case may be, so considers necessary or expedient on the basis of merit of written examination
followed by evaluation as specified in Appendix-I appended to these Rules, preceded by a
screening test (Objective type) or practical test or skill test or physical test, the standard/syllabus,
etc. of which, will be determined by the Himachal Pradesh Public Service Commission/other
recruiting agency/authority, as the case may be.

15-A Selection for appointment to the post by contract appointment.—Notwithstanding
anything contained in these rules, contract appointments to the post will be made subject to the
terms and conditions given below:—

(I) CONCEPT:

(a) Under this policy the Sub Fire Officer, in the Department of Fire Services, Himachal
Pradesh, will be engaged on contract basis initially for one year, which may be extendable on year
to year basis:

Provided that for extension/renewal of contract period on year to year basis the concerned HOD
shall issue a certificate that the service and conduct of the contract appointee is satisfactory during
the year and only then the period of contract is to be renewed/extended.

(b) POST FALLS WITHIN THE PURVIEW OF HPSSC:

The Director Fire Services, Himachal Pradesh after obtaining the approval of the
Government to fill up the vacant post(s) on contract basis will place the requisition with the
concerned recruiting agency i.e. Himachal Pradesh Staff Selection Commission, Hamirpur.
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(¢) The selection will be made in accordance with the eligibility conditions prescribed in
these Rules.

(II) CONTRACTUAL EMOLUMENTS:

The Sub Fire Officer appointed on contract basis will be paid consolidated fixed amount @
Rs.13900/- P.M. (which shall be equal to minimum of the pay band +grade pay). An amount of
Rs.417/-(3 % of the minimum of the pay band + grade pay of the post) as annual increase in
contractual emoluments for the subsequent year(s) will be allowed if contract is extended beyond
one year.

(ITT) APPOINTING/DISCIPLINARY AUTHORITY:
The Director Fire Services, Himachal Pradesh will be appointing and disciplinary authority
(IV) SELECTION PROCESS:

Selection for appointment to the post in the case of contract appointment shall be made on
the basis of merit of written examination followed by evaluation as specified in Appendix-I to these
Rules or if considered necessary or expedient on the basis of merit of written examination followed
by evaluation as specified in Appendix-I to these Rules, preceded by a screening test (objective
type) or practical test or skill test or physical test, the standard/syllabus, etc. of which, will be
determined by the concerned recruiting agency i.e. Himachal Pradesh Staff Selection Commission,
Hamirpur.

(V) COMMITTEE FOR SELECTION OF CONTRACTUAL APPOINTMENTS:

As may be constituted by the concerned recruiting agency i.e. the Himachal Pradesh Staff
Selection Commission, Hamirpur, from time to time.

(VI) AGREEMENT:

After selection of a candidate, he/she shall sign an agreement as per Appendix-II appended
to these Rules.

(VII) TERMS AND CONDITIONS:

(a) The contractual appointee will be paid consolidated fixed contractual amount @
Rs.13900/- P.M/- (which shall be equal to minimum of the pay band +grade pay). The contract
Appointee will be entitled for increase in contractual amount @ Rs. 417/- ( 3 % of the minimum of
pay band + grade pay of the post) for further extended years and no other allied benefits such as
junior/selection scales etc., will be given.

(b) The service of contact appointee will be purely on temporary basis. The Appointmen is
liable to be terminated in case the performance/conduct of the contract appointee is not found
satisfactory. In case the contract appointee is not satisfied with the termination orders issued by the
Appointing Authority, he/she may prefer an appeal before the Appellate Authority who shall be
higher in rank to the Appointing Authority with in a period of 45 days, from the date on which a
copy of termination orders is delivered to him/her.

(c) The contract appointee will be entitled for one day’s casual leave after putting one
month service, 10 days medical leave and 5 days special leave, in a calendar year. A female
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contract appointee with less than two surviving children may be granted maternity leave for 180
days. A female contract appointee shall also be entitled for maternity leave not exceeding 45 days
(irrespective of the number of surviving Children) during the entire service, in case of miscarriage
including abortion, on production of medical certificate issued by the authorized Government
Medical Officer. A contract employee shall not be entitled for Medical Re-imbursement and LTC
etc. No leave of any other kind except above is admissible to the contract appointee. Un-availed
casual leave, medical leave and special leave can be accumulated upto the calendar year and will
not be carried forward for the next calendar year.

(d) Unauthorized absence from the duty without the approval of the controlling officer
shall automatically lead to the termination of the contract. However, in exceptional cases where the
circumstances for un-authorized absence from duty were beyond his/her control on medical
grounds, such period shall not be excluded while considering his/her case for regularization but the
incumbent shall have to intimate the controlling authority in this regard well in time. However, the
contract appointee shall not be entitled for contractual amount for this period of absence from duty:

Provided that he/she shall submit the certificate of illness/fitness issued by the Medical Officer, as
per prevailing instructions of the Government.

(e) An official appointed on contract basis, who has completed three years tenure at one
place of posting will be eligible for transfer on need based basis wherever required on
administrative grounds.

(f) Selected candidate will have to submit a certificate of his/her fitness issued by a
Medical Board in the case of a Gazetted Government servant and by Government Medical Officer
in the case of a Non-Gazetted Government Servant. In case of women candidates who are to be
appointed against posts carrying hazardous nature of duties, and in case they have to complete a
period of training as condition of service such woman candidate, who as a result of tests is found to
be pregnant of twelve weeks standing or more shall be declared temporarily unfit and her
appointment shall be held in abeyance until the confinement is over . Such Woman candidate be re-
examined for medical fitness six weeks after the date of confinement, and if she is found fit on
production of medical fitness certificate from the authority as specified above, she may be
appointed to the post kept reserved for her.

(g) Contract appointee will be entitled to TA/DA if required to go on tour in connection
with his/her official duties at the same rate as applicable to regular counterpart officials at the
minimum of the pay scale.

(h) Provisions of service rules like FR SR, Leave Rules, GPF Rules, Pension rules &
Conduct rules etc. as are applicable in case of regular employees will not be applicable in case of
contract appointees. The Employees Group Insurance Scheme as well as EPF/GPF will also not be
applicable to contract appointee(s).

16. Reservation.—The appointment to the service shall be subject to the orders regarding
reservation in the service for Scheduled Castes/Scheduled Tribes/Backward classes/other categories

of persons issued by the Himachal Pradesh Government from time-to-time.

17. Departmental Examination.—Not applicable.

18. Powers to Relax.—Where the State Govt. is of the opinion that it is necessary or
expedient to do so, it may, by order for reasons to be recorded in writing and in consultation with
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the H.P.Public Service Commission, relax any of the provision(s) of these Rules with respect to any
class or category of person(s) or post(s).

APPENDIX-I
WRITTEN EXAMINATION 85 Marks
1. | (Percentage of marks obtained in written examination to be calculated out of 85
marks. For example, a candidate getting 50% marks in written examination will
be given 42.5 marks)
2. | Evaluation of candidate to be made in the following manner :— 15 Marks

(1) Weightage for the minimum educational qualification | 2.5 Marks
prescribed in the Recruitment & Promotion Rules
(Percentage of marks obtained in the educational
qualification would be multiplied by 0.025 for example, an
individual has secured 50% marks in the required
educational qualification, he/she will be allowed 1.25
Marks(50 x 0.025=1.25)

(i1)) | Belonging to notified Backward Area or Panchayat, as the | 01 Mark
case may be
(i11)) | Land less family/family having land less than 1 Hectare to | 01 Mark
be certified by the concerned Revenue Authority
(iv) | Non-employment Certificate to the effect that none of the | 01 Mark
family members in Government/Semi Government service
(v) | Differently abled persons with more than 40% | 01 Mark
impairment/disability/infirmity
(vi) | NSS (atleast one year)/certificate holders in NCC/The | 01 Mark
Bharat Scout and Guide/Medal winner in National level
sports competitions

(vii) | BPL family having annual income (from all sources) below | 02 Marks
Rs. 40,000/- or as prescribed by the Government from time

to time
(viii) | Widow/divorced/destitute/single woman 01 Mark
(ix) | Single daughter/Orphan 01 Mark

(x) | Training of atleast 6 months duration related to the post | 01Mark
applied for from a recognized University/Institution
(xi) | Experience wupto a maximum of 5 years in | 2.5 Marks
Government/Semi Government Organization relating to the
post applied for (0.5 Marks only for each completed year)

APPENDIX-II
FORM OF CONTRACT/AGREEMENT TO BE EXECUTED BETWEEN THE SUB FIRE

OFFICER AND THE GOVERNMENT OF HIMACHAL PRADESH THROUGH THE
DIRECTOR FIRE SERVICES, HIMACHAL PRADESH

This agreement is made on this ............. day of ............ vev vee. In the
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appointee (hereinafter called the “FIRST PARTY”) AND THE DIRECTOR FIRE SERVICES,
HIMACHAL PRADESH, SHIMLA (here-in-after the “SECOND PARTY™).

Whereas, the SECOND PARTY has engaged the “FIRST PARTY” aforesaid “FIRST
PARTY” and the “FIRST PARTY™ has agreed to serve as a SUB FIRE OFFICER on contract basis
on the following terms and conditions:—

1. That the “FIRST PARTY” shall remain in the service of the “SECOND PARTY” as a
SUB FIRE OFFICER for a period of 1 year commencing on day of ................ and ending on the
day of ..ooiiiiii It is specifically mentioned and agreed upon by both the parties
that the contract of the FIRST PARTY with SECOND PARTY shall ipsofacto stand terminated on
the last working day i.e.on ................... and information notice shall not be necessary:

Provided that for further extension /renewal of contract period the HOD shall issue a certificate that
the service and conduct of the contract appointee was satisfactory during the year and only then the
period of contract is to be renewed/extended.

2. The contractual amount of the “FIRST PARTY” will be Rs...13,900/- per month

3. The service of contact appointee will be purely on temporary basis. The Appointment
is liable to be terminated in case the performance/conduct of the contract appointee is not found
satisfactory. In case the contract appointee is not satisfied with the termination orders issued by the
Appointing Authority, he/she may prefer an appeal before the Appellate Authority who shall be
higher in rank to the Appointing Authority with in a period of 45 days, from the date on which a
copy of termination orders is delivered to him/her.

4. “The contract appointee will be entitled for one day’s casual leave after putting one
month’s service 10 days’ medical leave and 5 days’ special leave, in a calendar year. A female
contract appointee with less than two surviving children may be granted maternity leave for 180
days. A female contract appointee shall also be entitled for maternity leave not exceeding 45 days’
(irrespective of the number of surviving children) during the entire service, in case of miscarriage
including abortion, on production of medical certificate issued by the authorized Government
Medical Officer. A contract employee shall not be entitled for medical re-imbursement and LTC
etc. No leave of any other kind except above is admissible to the contract appointee.

Un-availed casual leave, medical leave and special leave can be accumulated upto the
calendar year and will not be carried forward for the next calendar year:

5. Unauthorized absence from duty without the approval of the controlling officer shall
automatically lead to the termination of the contract. However, in exceptional cases where the
circumstances for un-authorized absence from duty were beyond his/her control on medical
grounds, such period shall not be excluded while considering his/her case for regularization but the
incumbent shall have to intimate the controlling authority in this regard well in time. However, the
contract appointee shall not be entitled for contractual amount for this period of absence from duty:

Provided that he/she shall submit the certificate of illness/fitness issued by the Medical Officer, as
per prevailing instructions of the Government.

6. An official appointed on contract basis who have completed Three years tenure at one
place of posting will be eligible for transfer on need based basis wherever required on
administrative grounds.
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7. Selected candidate will have to submit a certificate of his/her fitness issued by a
Medical Board in case of a Gazetted Government servant and by Government Medical Officer in
the case of a Non Gazetted Government servant. In case of women candidates who are to be
appointed against posts carrying hazardous nature of duties and in case they have to complete a
period of training as a condition of service such woman candidate, who as a result of tests is found
to be pregnant of twelve weeks’ standing or more shall be declared temporarily unfit and her
appointment shall be held in abeyance until the confinement is over. Such woman candidate be re-
examined for medical fitness six weeks after the date of confinement, and if she is found fit on
production of medical fitness certificate from the authority as specified above, she may be
appointed to the post kept reserved for her.

8.  Contract appointee shall be entitled to TA/DA if required to go on tour in connection
with his/her official duties at the same rate as applicable to regular counter-part official at the
minimum of pay scale.

9. The Employees Group Insurance Scheme as well as EPF/GPF will not be applicable to
contractual appointee(s).

IN WITNESS THE FIRST PARTY AND SECOND PARTY have here in to set their hands the day
month and year first, above written

IN THE PRESENCE OF WITNESS:

1.
(Signature of the FIRST PARTY)
(Name and full Address)
2.
(Name and full Address)
IN THE PRESENCE OF WITNESS
1.
(Signature of the FIRST PARTY)
(Name and full Address)
2.
(Name and full Address)

LABOUR AND EMPLOYMENT DEPARTMENT

NOTIFICATION

Dharamshala, the 20th April, 2019

No. Shram (A) 6-2/2014 (Awards).—In exercise of the powers vested under section
17 (1) of the Industrial Disputes Act,1947, the Governor Himachal Pradesh is pleased to order
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the publication of awards of the following cases announced by the Presiding Officer, Labour
Court Dharamshala on the website of the Department of Labour & Employment Government
of Himachal Pradesh:—

SI. Ref. No. Petitioner Respondent Date of
No. Award/Order
1. |388/16 Poonam E.E. HPPWD, Killar 02-01-2019
2. 501/15 Karam Lal E.E. HPPWD, Killar 03-01-2019
3. | 564/15 Thakur Lal E.E. I&PH/HPPWD, Killar 04-01-2019
4. | 789/16 Om Prakash E.E. HPPWD, Nurpur 05-01-2019
5. | 116/16 Pyar Dei E.E. 1&PH, Pangi 05-01-2019
6. |[59/16 Ved Vyas E.E. HPPWD, Killar 07-01-2019
7. 102/18 Gulshan Samotia | E.E. HPSEBL, Fatehpur 14-01-2019
8. | 74/16 Charan Dass E.E. HPPWD, Killar 14-01-2019
9. 10/16 Janto Devi E.E. HPPWD, Killar 15-01-2019
10. | 170/16 Man Singh E.E. HPPWD, Killar 15-01-2019
11. | 45/15 Sukri Devi E.E. HPPWD, Dharampur 17-01-2019
12 | 78/17 Ramesh Kumar R.E. HPSEBL, Joginder Nagar 18-01-2019
13. | 125/16 Uttam Dei E.E. I&PH/HPPWD, Killar 21-01-2019
14. | 603/15 Sunri E.E. HPPWD, Killar 21-01-2019
15. | 338/16 Devi Singh E.E. 1&PH, Killar 22-01-2019
16. | 569/16 Ratto Devi E.E. HPPWD, Killar 22-01-2019
17. | 243/16 Begmu E.E. 1&PH/HPPWD, Killar 22-01-2019
18. [ 306/16 Prem Singh E.E.I & PH/HPPWD, Killar 23-01-2019
19. | 21/16 Shanti E.E.I & PH/HPPWD Killar 23-01-2019
20. | 563/15 Nur Dei E.E.1 & PH/HPPWD, Killar 24-01-2019
21. | 629/16 Bimla Devi E.E. HPPWD, Killar 24-01-2019
By order,

NISHA SINGH, 1AS
Addl. Chief Secretary (Lab. & Emp.).
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IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA

(H.P.)
Ref. No. : 388/2016
Date of Institution :01-06-2016
Date of Decision :02-01-2019

Smt. Poonam w/o Shri Roop Singh, r/o V.P.O. Dharwas, Tehsil Pangi, District Chamba,
H.P. ..Petitioner.

Versus

The Executive Engineer, H.P.P.W.D. Division, Killar (Pangi), District Chamba, H.P.
..Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. Rajeev Dharmani, Adv. For the Respondent
: Sh. Sanjeev Singh Rana, D.A.

AWARD

The appropriate government seeks adjudication by this Court on the following point
of Reference:—

“Whether alleged termination of services of Smt. Poonam, w/o Shri Roop Singh, r/o
V.P.O. Dharwas, Tehsil Pangi, District Chamba, H.P. during 2005 by the Executive
Engineer, H.P.P.W.D. Killar Division (Pangi), District Chamba, H.P., without
complying with the provisions of the Industrial Disputes Act, 1947 as alleged by the
workman, is legal and justified; whereas she has raised the industrial dispute vide
demand notice dated nil received in Labour Office Chamba on 23-09-2012 after lapse
of 7 years. If not, keeping in view delay of more than 7 years in raising the industrial
dispute, what amount of back wages, seniority, past service benefits and compensation
the above ex-worker is entitled to from the above employer/management?”’

2. The case of the petitioner, as it emerges from the statement of claim, is that she
was appointed as daily waged beldar on muster roll basis, without any appointment letter, in
the year 1996. She continuously worked with intermittent breaks uptil the year, 2004
with the respondent. Fictional breaks were given from time to time so that 160 days
could not be completed in each calendar year. It is also an averment that the respondent had
not maintained the seniority and persons junior to the petitioner have been allowed to
continue as beldar. The respondent had violated the principle of ‘first come last go’. For
the tribal area, the State of Himachal Pradesh had framed a policy for regularization of
daily waged workers who had worked for 160 days in each calendar year. It is further
the case of the petitioner that the petitioner had been retrenched without giving notice of
retrenchment and compensation in lieu thereof. The breaks were to be counted as continuous
service for the purpose of calculation of 160 days, as provided under Section 25-B of the
Industrial Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for short). At the time of
her termination, the persons junior to her were retained in service by the respondent. The
names of the juniors, who were retained in service by the respondent are S/Sh. Suraj Ram,
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Chunku, Budhi Ram and Dev Raj. She was not given an opportunity of re-employment.
From the date of her disengagement, she is unemployed. She had approached the respondent
time and again to re-engage her services, but in vain. She is entitled to regularization after
completion of eight years of service with all consequential benefits. She has been
discriminated. The act and conduct of the respondent is illegal and unjustified. It is also
violative of Sections 25-F, 25-G and 25-H ofthe Act.

As such, it is evident from the prayer clause of the petition/statement of claim,
the petitioner has claimed the following relief(s) in this case:—

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and she be
granted all consequential benefits as also the other allowances, besides being other
benefits and regularizations after eight years of service with seniority and back wages,
and other relief(s) to which the claimant may be found entitled to.”

3. On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack
of maintainability and that the petition was bad on account of delay and laches have been
taken. It was asserted that the petitioner was engaged as a daily waged beldar in the year
1995 and who remained engaged till the year 1996. She had worked intermittently with the
department and had left the job of her own sweet will, and had been coming to work at her
own convenience. No fictional breaks had ever been given to her by the respondent. She had
not completed 160 days in any calendar year, as required for the tribal area of Pangi Tehsil, as
is evident from the mandays chart. It was also asserted that the services of the petitioner had
never been terminated by the respondent. She had never approached the respondent and had
left the work of her own sweet will and volition. Regarding the allegation of engagement of
persons junior to the petitioner, it was asserted that they were appointed as per orders of the
Labour Court. No other workmen junior to the petitioner had ever been retained in service by
the respondent. Since, the petitioner had left the job of her own, there was no need of serving
a notice upon her or to pay one month wages in lieu thereof. The respondent had not violated
the principle of ‘last come first go’. If the petitioner had been terminated in the year 1996,
she certainly would have raised an industrial dispute, but the same was raised by her before
the Labour Officer only in the year 2012, i.e. after about 16 years, hence the same is bad
due to delay and laches. Since the services of the petitioner had not been terminated by the
respondent, the question of issuance of notice or wages in lieu thereof did not arise and there
was also no necessity to charge-sheet or issue any notice to her after her termination. It was
specifically asserted that the petitioner was an agriculturist and was gainfully employed, hence
was not entitled for back wages.

In these circumstances, the respondent prays that the petition in hand be
dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement
of claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination
and adjudication by this Tribunal vide order dated 14-11-2017:

(1) Whether termination of services of the petitioner by the respondent during the year
2005 is/was improper and unjustified as alleged? ..OPP.

(2) If issue No.l is proved in affirmative to what service benefits the petitioner is
entitled to? .. OPP.
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(3) Whether the claim petition is not maintainable in the present form? ..OPR.

(4) Whether the claim petition is bad on account of delay and laches as alleged?
..OPR.

Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the
issues so framed. The petitioner, namely Smt. Poonam appeared as PW1 and tendered in
evidence her statement by way of affidavit Ex. PW1/A, copy of seniority list Ex. PW1/B &
copy of demand notice Ex. PW1/C. The respondent examined one Shri B.K. Kapil, who
tendered his statement by way of affidavit Ex. RW1/A, copy of mandays chart of petitioner
Ex. RW1/B and copy of mandays chart of the co-workers Ex. RW1/C.

7. Arguments of the learned counsel for the petitioner and District Attorney for the
respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No. 1 :Yes

Issue No. 2 : Discussed

Issue No. 3 : No

Issue No. 4 : No

Relief. : Petition is partly allowed awarding lump sum compensation

of " 25,000/- per operative part of award.
REASONS FOR FINDINGS
Issues No. 1,2 and 4

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Smt. Poonam (petitioner) stepped into the witness box as PW1. In her affidavit
Ex.PWI1/A submitted under Order 18, Rule 4 of the Code of Civil Procedure, she reiterated
on oath the contents of the petition/statement of claim in its entirety.

11. In the cross-examination, she denied that she had been engaged as a daily waged
beldar from June, 1995 uptil November, 1996. She also specifically denied that in between she
of her own had been absenting herself. Volunteered that, she had worked from the year 1996
uptil the year 2004. She categorically denied that after November, 1996, she had never
worked with the respondent/department. She also denied that she had not worked for 160 days
in all the years to fulfill the criteria of tribal area. She further denied that she of her own
left the job in November, 1996 and thereafter had never returned to work. However, she
admitted that the respondent had never given fictional breaks to her. She works as an
agriculturist and these days is earning her livelihood from agricultural chores. She
specifically denied that the co-workers have been re-engaged as per the orders of the Court.

12. Ex. PW1/B is the copy of mandays chart relating to Sh. Suraj Ram & ors.

13. Ex. PW1/C is the copy of demand notice served upon the respondent by the
petitioner.
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14. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18, Rule 4
of the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

15. In the cross-examination, he admitted that the petitioner was employed as a daily
waged worker in the department. He was also categorical that no appointment order had
been issued while engaging the petitioner. He also clearly admitted that during the period of
work, no departmental inquiry had been initiated against the petitioner. He also clearly admitted
that as per the record, the petitioner had never been called again on work. Volunteered that, she
had left the job of her own. He also admitted that as per the Court orders, when the co-
workers were re-engaged, the petitioner had not been called for work.

16. Ex. RW1/B is the mandays chart relating to the petitioner.
17. Ex. RW1/C is the mandays chart relating to the co-workers.

18. The version of the petitioner is that her services were engaged as a daily waged
beldar by the respondent in the year 1996 and had worked as such till October, 2004.
The respondent has pleaded that the petitioner was appointed as a daily waged beldar in the year
1995 and she had worked as such upto the year 1996. Although, the petitioner (PW1) in her
cross- examination denied the fact that she had been engaged in the month of June, 1995
by the respondent and had worked only uptil November, 1996, but the respondent has proved
on record the mandays chart pertaining to the petitioner as Ex. RWI1/B. Its perusal
discloses that the services of the petitioner were engaged by the respondent in the month of
June, 1995 for the first time as daily waged beldar and she had only worked as such uptil
November, 1996. The claimant/petitioner has not placed or exhibited on record any
document to show that she was appointed by the respondent in the year 1996 and that she
had worked upitl the year 2004, as claimed.

19. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 87
days in the year 1995 and for 139 days in the year 1996. Thus, in her total service for a period
of two years in between June, 1995 to November, 1996, she had only worked for 226.5 days.
Be it recorded here that the petitioner had not worked for more than 160 days preceding 12
calendar months from the date of her termination, which is claimed to have taken place by the
petitioner as per petition/statement of claim in October, 2004. Since, there is no reference
received from the Labour Commissioner on the point of artificial breaks, this Court is to
confine its findings only with regard to alleged illegal termination. Even otherwise, the
petitioner while under cross-examination clearly admitted that no intentional fictional breaks
had been given to her by the respondent. It is established on record that the petitioner had
not worked for 160 days preceding 12 calendar months from date of her termination. It is
evident from the mandays chart that in the year 1996 the petitioner had only worked for 139
days, therefore, immediately in the preceding 12 calendar months from the month of
termination, petitioner had not worked for 160 days, so as to meet the requirement of law of
having continuous service of one year. Thus, it was not required of the respondent to have
issued any notice as provided under Section 25-F of the Act. So, it can safely be held that the
respondent had not violated the provisions of Section 25-F of the Act, as claimed by the
petitioner.

20. A plea was taken by the respondent that the petitioner was an intermittent worker.
She left the job of her own free will and volition. It is well known that the abandonment has to
be proved like any other fact by the respondent/employer. Simply because a workman fails to
report for duty, it cannot be presumed that he/she has left/abandoned the job. There is
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nothing on the record to show that a notice was served upon the petitioner by the respondent
calling upon her to resume the duties after she allegedly left the same. Absence from duty is a
serious misconduct. Admittedly, no disciplinary proceedings were initiated against the
petitioner by the respondent for her alleged willful absence from duty. Shri B.K. Kapil (RW1)
clearly admitted that during the period of work, no departmental inquiry had been initiated
against the petitioner. Thus, the plea of abandonment put forth by the respondent/employer is
not established.

21. Ex. RWI1/C, the mandays chart/seniority list of beldar category relating to Shri
Suraj Ram and three others, reveals that Shri Dev Raj was appointed in the year 1989,
whereas the services of Shri Suraj Ram were engaged in the year 1997, while those of Shri
Chunku in the year 2000 and that of Shri Budhi Ram in the year 2001. Of course, a note has
been given on Ex. RW1/C that all these four workers were engaged as per the orders of this
Court/Tribunal. At the cost of reiteration, I will like to add that the month of initial
appointment of the petitioner as per Ex. RW1/B is June, 1995. There is nothing on record to
show that S/Shri Suraj Ram, Chunku and Budhi Ram were senior to the petitioner. This
indicates that the persons junior to the petitioner are still serving the respondent/
department. The latter had failed to adhere to the principle of ‘last come first go’.
Retaining the juniors at the cost of senior is nothing but unfair labour practice. There is
nothing on the file to establish that at the time of re-engaging the persons junior to the
petitioner, an opportunity of re-employment was afforded to her.

22. Such being the situation, I have no hesitation to conclude that respondent has
contravened the provisions of Sections 25-G and 25-H of'the Act.

23. Faced with the situation, it was contended for the respondent that the junior
workers had been engaged and retained in service as per the orders of Labour Court-
cum-Industrial Tribunal. No doubt, a note has been given on Ex. RW1/C that all the co-
workers had been re-engaged as per the orders of Labour Court-cum-Industrial Tribunal, but
merely because on the basis of orders of the Court the persons shown therein had been re-
engaged, does not defeat the claim of petitioner that they were juniors to her. Even if the
petitioner has failed to prove on record that she had worked for more than 160 days and that as
per the policy framed by the Government of Himachal Pradesh from time to time, she was
entitled for regularization of her service, but the respondent cannot be absolved from its
accountability with regard to the provisions of Sections 25-G and 25-H of the Act, which as
discussed above have been violated.

24. While testifying in the Court as PW1, the petitioner has given her age as 36 years.
It is well known that a person like the petitioner will not sit at home during the period she
is/was out of the service. Otherwise too, during her cross-examination, the petitioner admitted
that she is an agriculturist and earns her livelihood by doing agricultural chores. It is also
evident from her cross-examination that besides having landed property, she was privately
engaged as a labourer. The petitioner has failed to discharge the initial onus that during
the period of her forced idleness, she is/was not gainfully employed, so she is not entitled to
the back wages.

25. The learned District Attorney for the respondent contended that there being
inordinate delay in the steps taken by the petitioner for the redressal of her grievance, her
claim suffers from the vice of delay and laches, which disentitles her to the reliefs she has
prayed for. This contention, to my thinking, appears to be ill conceived. The question of
delay and laches was considered by our own Hon’ble High Court in case titled as Divisional
Manager, Himachal Pradesh Forest Corporation, Division Sunder Nagar, District
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Mandi, H.P. vs. Dilu Ram (CWP No. 95/2000 decided on 26-8-2004) wherein it was inter
alia held:—

“It is well settled that plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a mere
hypertechnical defence though reference to the Labour Court can be generally
questioned on the ground of delay alone. The provisions of Article 137 of the
Schedule to the Limitation Act, 1963 are not applicable to the proceedings under the
Act and that the relief under it cannot be denied to the workman merely on the
ground of delay (See Ajaib Singh FVs. Sirhind Co-op. Marketing-cum-Processing
Service Society Ltd. 1999 (82) FLR 137 (SC)....”

26. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007
(HP) 1160, delay of more than 10 years was condoned by our own Hon’ble High Court and
it was laid down that the principle of Limitation Act was not applicable to the industrial
dispute. Similarly, it was laid down by the Hon’ble Supreme Court in Ajayab Singh vs.
Sirhind Co-operative Marketing-cam-Processing Society Limited and Another, (1999) 6
SCC 82 that the principle of Limitation Act, 1963 did not apply to the proceeding under the
Industrial Disputes Act.

27. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings.
On failure of the conciliation move, the said Officer had referred the matter to the Labour
Commissioner, Himachal Pradesh vide his report under Section 12(4) of the Act. On the basis
of this report, the Labour Commissioner referred the dispute to this Court under Section
10(1) of the Act, vide Notification No. 11-5/99(Lab.) ID/2016/Chamba, dated May, 2016. In
view of the period of time that elapsed before the matter came to be referred to this Court, the
petitioner who felt aggrieved by her unlawful retrenchment, cannot be said to have delayed
the steps she took for the redressal of her grievance. Her claim, therefore, does not suffer from
the vice of delay and laches. So, the aforesaid contention of the learned District Attorney
merits rejection and is rejected.

28. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in
view all the relevant factors including the mode and manner of appointment, nature of
employment, length of service, the ground on which termination has been set aside and the
delay in raising industrial dispute before grant of relief in an industrial dispute. It was also
observed that the workman had worked for 286 days and had raised industrial dispute in the
year 1992, whereas his services had been terminated in the year 1986 and had raised
industrial dispute after six years. It was held that though the compensation awarded by the
Single Judge of the Hon’ble High Court was too low and liable to be enhanced by the
Division Bench, but surely reinstatement of the workman in the facts and circumstances was
not the appropriate relief and thus a lump-sum of Rs. 1 lakh along-with interest @ 9% per
annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 02 years and actually
worked for 226.5 days as per mandays chart on record and that the services of petitioner
were disengaged in November, 1996, who had worked as non- skilled worker and had
raised industrial dispute by issuance of demand notice after about sixteen years i.e. demand
notice was given on 20-9-2012. It is also pertinent to mention here that the petitioner on
the date of filing the claim petition, was aged 36 years and had a sufficient spell of life to
work and earn her livelihood. Taking into consideration the factors mentioned above and
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the precedent laid down by the Hon’ble Supreme Court in Geetam Singh’s case (supra), the
petitioner is not entitled for reinstatement or for back wages, but only for lump sum
compensation.

29. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of " 25,000/- (Rupees twenty five thousand only) would be an appropriate relief
to which the petitioner is entitled to in the facts and circumstances of the given case. It is
further made clear that amount of compensation shall be paid within four months from the
date of receipt of Award, failing which the petitioner would be entitled to interest @ 9% per
annum from date of Award till its realization. Issues No. 1 and 2 are answered and decided
accordingly, while issue No. 4 is answered in the negative and against the respondent.

Issue No. 3:

30. It has not been shown by the respondent as to how the present petition/statement
of claim is not maintainable. Moreover, this issue was not pressed for by the learned
District Attorney appearing for the respondent at the time of arguments. Otherwise also,
from the pleadings and evidence on record, it cannot be said that the petition/statement of
claim is not maintainable. Hence, this issue is answered in the negative and against the
respondent.

Relief:

31. In the light of what has been discussed hereinabove while recording the findings
on issues supra, the respondent is hereby directed to pay a compensation of * 25,000/-
(Rupees twenty five thousand only) to the petitioner in lieu of the reinstatement, back
wages, seniority and past service benefits. Amount of compensation so awarded shall be paid
by the respondent to the petitioner within four months from the date of receipt of Award failing
which the respondent shall be liable to pay interest @ 9% per annum on the said amount
from the date of award till realization/deposit of the amount. In the peculiar facts and
circumstances of the case, the parties are left to bear their own costs. The reference is
answered accordingly. A copy of this Award be sent to the appropriate Government for
publication in the official gazette and the file after due completion be consigned to the Record
Room.

Announced in the open Court today this 2nd day of January, 2019.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H. P.

INTHE COURT OF SHRIYOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. :501/2015
Date of Institution :09-11-2015
Date of Decision :03-01-2019
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Shri Karam Lal s/o Shri Chanau, r/o Village Bhakhaun, P.O. Karyuni, Tehsil Pangi,
District Chamba, H.P. ..Petitioner.

Versus

The Executive Engineer, H.P.P.W.D. Division, Killar (Pangi), District Chamba, H.P.
..Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. Rajeev Dharmani, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the industrial dispute raised by the worker Shri Karam Lal s/o Shri Chanau,
r/o Village Bhakhaun, P.O. Karyuni, Tehsil Pangi, District Chamba, H.P. before the
Executive Engineer, Killar Division, H.P.P.W.D. Killar (Pangi), District Chamba, H.P.
vide demand notice dated 02-01-2012 regarding his alleged illegal termination of
services during September, 2004 suffers from delay and laches? If not, whether
termination of services of Shri Karam Lal s/o Shri Chanau, r/o Village Bhakhaun,
P.O. Karyuni, Tehsil Pangi, District Chamba, H.P. by the Executive Engineer, Killar
Division, H.P.P.W.D. Killar (Pangi), District Chamba, H.P. during September, 2004,
without complying the provisions of the Industrial Disputes Act, 1947, is legal and
justified? If not, what amount of back wages, seniority, past service benefits and
compensation the above aggrieved workman is entitled to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim, is that he
was appointed as daily waged beldar on muster roll basis, without any appointment letter, in
the year 1992. He continuously worked with intermittent breaks uptil the year, 2004
with the respondent. Fictional breaks were given from time to time so that 160 days
could not be completed in each calendar year. It is also an averment that the respondent had
not maintained the seniority and persons junior to the petitioner have been allowed to
continue as beldars. The respondent had violated the principle of ‘first come last go’. For
the tribal area, the State of Himachal Pradesh had framed a policy for regularization of
daily waged workers who had worked for 160 days in each calendar year. It is further
the case of the petitioner that the petitioner had been retrenched without giving notice of
retrenchment and compensation in lieu thereof. The breaks were to be counted as continuous
service for the purpose of calculation of 160 days, as provided under Section 25-B of the
Industrial Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for short). At the time of
his termination, the persons junior to him were retained in service by the respondent. The
names of the juniors, who were retained in service by the respondent are S/Sh. Suraj Ram,
Chunku, Budhi Ram and Dev Raj. He was not given an opportunity of re-employment.
From the date of his disengagement, he is unemployed. He had approached the respondent
time and again to re-engage his services, but in vain. He is entitled to regularization after
completion of eight years of service with all consequential benefits. He has been
discriminated. The act and conduct of the respondent is illegal and unjustified. It is also
violative of Sections 25-F, 25-G and 25-H of'the Act.
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As such, it is evident from the prayer clause of the petition/statement of claim,
the petitioner has claimed the following relief(s) in this case:—

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and he be
granted all consequential benefits as also the other allowances, besides being other
benefits and regularizations after eight years of service with seniority a nd back wages,
and other relief(s) to which the claimant may be found entitled to.”

3.  On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack
of maintainability and that the petition was bad on account of delay and laches have been
taken. It was asserted that the petitioner was engaged as a daily waged beldar in the year
1999 and who remained engaged till the year 2004. He had worked intermittently with the
department and had left the job of his own sweet will, and had been coming to work at his
own convenience. No fictional breaks had ever been given to him by the respondent. He had
not completed 160 days in any calendar year, as required for the tribal area of Pangi Tehsil, as
is evident from the mandays chart. It was also asserted that the services of the petitioner had
never been terminated by the respondent. He had never approached the respondent and had
left the work of his own sweet will and volition. Regarding the allegation of engagement of
persons junior to the petitioner, it was asserted that they were appointed as per orders of the
Labour Court. No other workmen junior to the petitioner had ever been retained in service by
the respondent. Since, the petitioner had left the job of his own, there was no need of serving a
notice upon him or to pay one month wages in lieu thereof. The respondent had not violated
the principle of ‘last come first go’. If the petitioner had been terminated in the year
2004, he certainly would have raised an industrial dispute, but the same was raised by him
before the Labour Officer only in the year 2012, i.e. after about 8 years, hence the same is
bad due to delay and laches. Since the services of the petitioner had not been terminated by
the respondent, the question of issuance of notice or wages in lieu thereof did not arise and
there was also no necessity to charge-sheet or issue any notice to him after his termination. It
was specifically asserted that the petitioner was an agriculturist and was gainfully employed,
hence was not entitled for back wages.

In these circumstances, the respondent prays that the petition in hand be
dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement
of claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination
and adjudication by this Tribunal vide order dated 29-4-2016:

(1) Whether the industrial dispute raised by petitioner vide demand notice dated
02-01-2012 gua his termination of service during September, 2004 by
respondent suffers from the vice of delay and laches as alleged? If so, its
effect? .OPP.

(2) Whether termination of the services of petitioner by the respondent during
September, 2004 is/was illegal and unjustified as alleged? .OPP.

(3) If issue No. 2 is proved in affirmative to what service benefits the petitioner is
entitled to? .OPP.
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(4) Whether the claim petition is not maintainable in the present form? ..OPR.
Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the
issues so framed. The petitioner, namely Shri Karam Lal appeared as PW1 and tendered
in evidence his statement by way of affidavit Ex. PWI1/A, copy of demand notice, Ex.
PW1/B & copy of seniority list Ex. PW1/C. The respondent examined one Shri B.K. Kapil,
who tendered his statement by way of affidavit Ex. RW1/A, copy of mandays chart of
petitioner Ex. RW1/B and copy of mandays chart of the co-workers Ex. RW1/C.

7. Arguments of the Learned Counsel for the petitioner and District Attorney for the
respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:—

Issue No. 1 : No

Issue No. 2 : Yes

Issue No. 3 : Discussed

Issue No. 4 : No

Relief. : Petition is partly allowed awarding lump sum compen-

sation of " 1,00,000/- per operative part of award.
REASONS FOR FINDINGS
Issues No. 1 to 3:

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Shri Karam Lal (petitioner) stepped into the witness box as PW1. In his affidavit
Ex.PW1/A submitted under Order 18, Rule 4 of the Code of Civil Procedure, he reiterated
on oath the contents of the petition/statement of claim in its entirety.

11. In the cross-examination, he denied that he had been engaged as a daily waged
beldar from May, 1999 uptil September, 2004. He also specifically denied that in between he
of his own had been absenting himself. Volunteered that, he had worked from the year 1992
uptil October, 2004. He categorically denied that after September, 2004, he had never worked
with the respondent/department. He also denied that he had not worked for 160 days in all
the years to fulfill the criteria of tribal area. He further denied that he of his own left the job
in September, 2004 and thereafter had never returned to work. However, he admitted that the
respondent had never given fictional breaks to him. He works as an agriculturist and these
days is earning his livelihood from agricultural chores. He specifically denied that the
co-workers have been re-engaged as per the orders of the Court.

12. Ex. PWI1/B is the copy of demand notice served upon the respondent by the
petitioner.

13. Ex. PW1/C is the copy of mandays chart relating to Sh. Suraj Ram & ors.
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14. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18, Rule 4
of the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

15. In the cross-examination, he admitted that the petitioner was employed as a daily
waged worker in the department. He was also categorical that no appointment order had
been issued while engaging the petitioner. He also clearly admitted that during the period of
work, no departmental inquiry had been initiated against the petitioner. He also clearly admitted
that as per the record, the petitioner had never been called again on work. Volunteered that, he
had left the job of his own. He also admitted that as per the Court orders, when the
co-workers were re-engaged, the petitioner had not been called for work.

16. Ex. RW1/B is the mandays chart relating to the petitioner.
17. Ex. RW1/C is the mandays chart relating to the co-workers.

18. The version of the petitioner is that his services were engaged as a daily waged
beldar by the respondent in the year 1992 and had worked as such till October, 2004.
The respondent has pleaded that the petitioner was appointed as a daily waged beldar in the year
1999 and he had worked as such upto September, 2004. Although, the petitioner (PW1) in
his cross-examination denied the fact that he had been engaged in the month of May,
1999 by the respondent and had worked only uptil September, 2004, but the respondent has
proved on record the mandays chart pertaining to the petitioner as Ex. RW1/B. Its perusal
discloses that the services of the petitioner were engaged by the respondent in the month of
May, 1999 for the first time as daily waged beldar and he had only worked as such uptil
September, 2004. The claimant/petitioner has not placed or exhibited on record any
document to show that he was appointed by the respondent in the year 1992 and that he
had worked uptil October, 2004, as claimed.

19. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 128
days in the year 1999, 144 days in the year 2000, 133 days in the year 2001, 134 days in the
year 2002, 108 days in the year 2003 and for 103 days in the year 2004. Thus, in his total
service for a period of six years in between May, 1999 to September, 2004, he had only
worked for 750 days. Be it recorded here that the petitioner had not worked for more than
160 days preceding 12 calendar months from the date of his termination, which is claimed
to have taken place by the petitioner as per petition/statement of claim in September, 2004.
Since, there is no reference received from the Labour Commissioner on the point of artificial
breaks, this Court is to confine its findings only with regard to alleged illegal termination.
Even otherwise, the petitioner while under cross-examination clearly admitted that no
intentional fictional breaks had been given to him by the respondent. It is established on
record that the petitioner had not worked for 160 days preceding 12 calendar months from date
of his termination. It is evident from the mandays chart that in the year 2004 the petitioner had
only worked for 103 days, therefore, immediately in the preceding 12 calendar months from
the month of termination, petitioner had not worked for 160 days, so as to meet the
requirement of law of having continuous service of one year. Thus, it was not required of the
respondent to have issued any notice as provided under Section 25-F of the Act. So, it can
safely be held that the respondent had not violated the provisions of Section 25-F of the Act, as
claimed by the petitioner.

20. A plea was taken by the respondent that the petitioner was an intermittent worker.
He left the job of his own free will and volition. It is well known that the abandonment has to
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be proved like any other fact by the respondent/employer. Simply because a workman fails to
report for duty, it cannot be presumed that he/she has left/abandoned the job. There is
nothing on the record to show that a notice was served upon the petitioner by the respondent
calling upon him to resume the duties after he allegedly left the same. Absence from duty is a
serious misconduct. Admittedly, no disciplinary proceedings were initiated against the
petitioner by the respondent for his alleged willful absence from duty. Shri B.K. Kapil (RW1)
clearly admitted that during the period of work, no departmental inquiry had been initiated
against the petitioner. Thus, the plea of abandonment put forth by the respondent/employer is
not established.

21. Ex. RWI1/C, the mandays chart/seniority list of beldar category relating to Shri
Suraj Ram and three others, reveals that Shri Dev Raj was appointed in the year 1989,
whereas the services of Shri Suraj Ram were engaged in the year 1997, while those of Shri
Chunku in the year 2000 and that of Shri Budhi Ram in the year 2001. Of course, a note has
been given on Ex. RW1/C that all these four workers were engaged as per the orders of this
Court/Tribunal. At the cost of reiteration, I will like to add that the month of initial
appointment of the petitioner as per Ex. RW1/B is May, 1999. There is nothing on record to
show that S/Shri Chunku and Budhi Ram were senior to the petitioner. This indicates that the
persons junior to the petitioner are still serving the respondent/department. The latter had
failed to adhere to the principle of ‘last come first go’. Retaining the juniors at the cost of
senior is nothing but unfair labour practice. There is nothing on the file to establish that at the
time of re-engaging the persons junior to the petitioner, an opportunity of re-employment was
afforded to him.

22. Such being the situation, I have no hesitation to conclude that respondent has
contravened the provisions of Sections 25-G and 25-H of the Act.

23. Faced with the situation, it was contended for the respondent that the junior
workers had been engaged and retained in service as per the orders of Labour Court-
cum-Industrial Tribunal. No doubt, a note has been given on Ex. RW1/C that all the co-
workers had been re-engaged as per the orders of Labour Court-cum-Industrial Tribunal, but
merely because on the basis of orders of the Court the persons shown therein had been re-
engaged, does not defeat the claim of petitioner that they were juniors to him. Even if the
petitioner has failed to prove on record that he had worked for more than 160 days and that as
per the policy framed by the Government of Himachal Pradesh from time to time, he was
entitled for regularization of his service, but the respondent cannot be absolved from its
accountability with regard to the provisions of Sections 25-G and 25-H of the Act, which as
discussed above have been violated.

24. While testifying in the Court as PW1, the petitioner has given his age as 53 years.
It is well known that a person like the petitioner will not sit at home during the period he
is/was out of the service. Otherwise too, during his cross-examination, the petitioner admitted
that he is an agriculturist and earns his livelihood by doing agricultural chores. It is also
evident from his cross-examination that he was having landed property. The petitioner has
failed to discharge the initial onus that during the period of his forced idleness, he is/was not
gainfully employed, so he is not entitled to the back wages.

25. The learned District Attorney for the respondent contended that there being
inordinate delay in the steps taken by the petitioner for the redressal of his grievance, his
claim suffers from the vice of delay and laches, which disentitles him to the relief(s) he has
prayed for. This contention, to my thinking, appears to be ill conceived. The question of
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delay and laches was considered by our own Hon’ble High Court in case titled as Divisional
Manager, Himachal Pradesh Forest Corporation, Division Sunder Nagar, District
Mandi, H.P. vs. Dilu Ram (CWP No. 95/2000 decided on 26-8-2004) wherein it was inter
alia held:—

“It is well settled that plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a mere
hypertechnical defence though reference to the Labour Court can be generally
questioned on the ground of delay alone. The provisions of Article 137 of the
Schedule to the Limitation Act, 1963 are not applicable to the proceedings under the
Act and that the relief under it cannot be denied to the workman merely on the
ground of delay (See Ajaib Singh v. Sirhind Co-op. Marketing-cum-Processing
Service Society Ltd. 1999 (82) FLR 137 (SC)....”

26. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007
(H.P.) 1160, delay of more than 10 years was condoned by our own Hon’ble High Court and
it was laid down that the principle of Limitation Act was not applicable to the industrial
dispute. Similarly, it was laid down by the Hon’ble Supreme Court in Ajayab Singh vs.
Sirhind Co-operative Marketing-cum-Processing Society Limited and Another, (1999) 6
SCC 82 that the principle of Limitation Act, 1963 did not apply to the proceeding under the
Industrial Disputes Act.

27. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings.
On failure of the conciliation move, the said Officer had referred the matter to the Labour
Commissioner, Himachal Pradesh vide his report under Section 12(4) of the Act. On the basis
of this report, the Labour Commissioner referred the dispute to this Court under Section
10(1) of the Act, vide Notification No. 11-5/99(Lab.) ID/2014/Chamba, dated 31st October,
2015. In view of the period of time that elapsed before the matter came to be referred to
this Court, the petitioner who felt aggrieved by his unlawful retrenchment, cannot be said to
have delayed the steps he took for the redressal of his grievance. His claim, therefore, does
not suffer from the vice of delay and laches. So, the aforesaid contention of the learned
District Attorney merits rejection and is rejected.

28. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in
view all relevant factors including the mode and manner of appointment, nature of
employment, length of service, the ground on which termination has been set aside and the
delay in raising industrial dispute before grant of relief in an industrial dispute. It was also
observed that the workman had worked for 286 days and had raised industrial dispute in the
year 1992, whereas his services had been terminated in the year 1986 and had raised
industrial dispute after six years. It was held that though the compensation awarded by the
Single Judge of the Hon’ble High Court was too low and liable to be enhanced by the
Division Bench, but surely reinstatement of the workman in the facts and circumstances was
not the appropriate relief and thus a lump-sum of Rs.1 lakh along-with interest @ 9% per
annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 06 years and actually
worked for 750 days as per mandays chart on record and that the services of petitioner were
disengaged in September, 2004, who had worked as non- skilled worker and had raised
industrial dispute by issuance of demand notice after about eight years i.e. demand notice was
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given on 02-01-2012. It is also pertinent to mention here that the petitioner on the date of filing
the claim petition, was aged 53 years and had a sufficient spell of life to work and earn his
livelihood. Taking into consideration the factors mentioned above and the precedent laid
down by the Hon’ble Supreme Court in Geetam Singh’s case (supra), the petitioner is not
entitled for reinstatement or for back wages, but only for lump sum compensation.

29. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of " 1,00,000/- (Rupees one lakh only) would be an appropriate relief to which
the petitioner is entitled to in the facts and circumstances of the given case. It is further made
clear that amount of compensation shall be paid within four months from the date of receipt of
Award, failing which the petitioner would be entitled to interest @ 9% per annum from date
of Award till its realization. Issues No. 2 and 3 are answered and decided accordingly, while
issue No.l is answered in the negative and against the respondent.

Issue No. 4

30. It has not been shown by the respondent as to how the present petition/statement
of claim is not maintainable. Moreover, this issue was not pressed for by the learned
District Attorney appearing for the respondent at the time of arguments. Otherwise also,
from the pleadings and evidence on record, it cannot be said that the petition/statement of
claim is not maintainable. Hence, this issue is answered in the negative and against the
respondent.

Relief:

31. In the light of what has been discussed hereinabove while recording the findings
on issues supra, the respondent is hereby directed to pay a compensation of ° 1,00,000/-
(Rupees one lakh only) to the petitioner in lieu of the reinstatement, back wages, seniority
and past service benefits. Amount of compensation so awarded shall be paid by the
respondent to the petitioner within four months from the date of receipt of Award failing
which the respondent shall be liable to pay interest @ 9% per annum on the said amount
from the date of award till realization/deposit of the amount. In the peculiar facts and
circumstances of the case, the parties are left to bear their own costs. The reference is
answered accordingly. A copy of this Award be sent to the appropriate Government for
publication in the official gazette and the file after due completion be consigned to the Record
Room.

Announced in the open Court today this 3rd day of January, 2019.
Sd/-
(YOGESH JASWAL),
Presiding Judge,
Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRIYOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. :564/2015
Date of Institution :04-12-2015
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Shri Thakur Lal s/o Shri Shounki Ram, r/o Village Findpur, P.O. Sach, Tehsil Pangi,
District Chamba, H.P. ..Petitioner.

Versus

The Executive Engineer, Killar Division, [.& P.H./H.P.P.W.D. Killar, Tehsil Pangi,
District Chamba, H.P. ..Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. O.P. Bhardwaj, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the industrial dispute raised by the worker Shri Thakur Lal s/o Shri Shounki

Ram, r/o Village Findpur, P.O. Sach, Tehsil Pangi, District Chamba, H.P. before
the Executive Engineer, Killar Division, [.&P.H./H.P.P.W.D. Killar, Tehsil Pangi,
District Chamba, H.P. vide demand notice dated 23-11-2011 regarding his alleged
illegal termination of service during September, 1995 suffers from the vice of
delay and laches? If not, Whether termination of the Shri Thakur Lal s/o Shri
Shounki Ram, r/o Village Findpur, P.O. Sach, Tehsil Pangi, District Chamba, H.P.
by the Executive Engineer, Killar Division, [.&P.H./H.P.P.W.D. Killar, Tehsil
Pangi, District Chamba, H.P. during September, 1995 without complying the
provisions of the Industrial Disputes Act, 1947, is legal and justified? If not, what
amount of back wages, seniority, past service benefits and compensation the above
aggrieved workman is entitled to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim, is that he
was appointed as daily waged Supervisor and Mate on muster roll basis, without any
appointment letter, in the year 1983. He continuously worked with intermittent breaks
uptil October, 1995 with the respondent. Fictional breaks were given from time to time so
that 160 days could not be completed in each calendar year. It is also an averment that the
respondent had not maintained the seniority and persons junior to the petitioner have been
allowed to continue as beldars. The respondent had violated the principle of ‘first come last
go’. For the tribal area, the State of Himachal Pradesh had framed a policy for regularization
of daily waged workers who had worked for 160 days in each calendar year. It is further the
case of the petitioner that the petitioner had been retrenched without giving notice of
retrenchment and compensation in lieu thereof. The breaks were to be counted as continuous
service for the purpose of calculation of 160 days, as provided under Section 25-B of the
Industrial Disputes Act, 1947 (hereinafier referred to as ‘the Act’ for short). At the time of
his termination, the persons junior to him were retained in service by the respondent. The
names of the juniors, who were retained in service by the respondent are S/Shri Gurdev,
Balwant, Sher Singh, Jai Dass, Tek Chand, Trilok Chand, Hari Ram and Raj Kumar. He was
not given an opportunity of re-employment. From the date of his disengagement, he is
unemployed. He had approached the respondent time and again to re-engage his services,
but in vain. He is entitled to regularization after completion of eight years of service with all
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consequential benefits. He has been discriminated. The act and conduct of the respondent is
illegal and unjustified. It is also violative of Sections 25-F, 25-G and 25-H of the Act.

As such, it is evident from the prayer clause of the petition/statement of claim,
the petitioner has claimed the following relief(s) in this case:

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and he be
granted all consequential benefits as also the other allowances, besides being other
benefits and regularizations after eight years of service with seniority and back wages,
and other relief(s) to which the claimant may be found entitled to.”

3. On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack
of maintainability and that the petition was bad on account of delay and laches have been
taken. It was asserted that the petitioner was engaged as a daily waged beldar in the year
1989 and who remained engaged till the year 1994. He had worked intermittently with the
department and had left the job of his own sweet will, and had been coming to work at his
own convenience. No fictional breaks had ever been given to him by the respondent. He had
not completed 160 days in any calendar year, as required for the tribal area of Pangi Tehsil, as
is evident from the mandays chart. It was also asserted that the services of the petitioner had
never been terminated by the respondent. He had never approached the respondent and had
left the work of his own sweet will and volition. Regarding the allegation of engagement of
persons junior to the petitioner, it was asserted that they were appointed as per orders of the
Labour Court. No other workmen junior to the petitioner had ever been retained in service by
the respondent. Since, the petitioner had left the job of his own, there was no need of serving a
notice upon him or to pay one month wages in lieu thereof. The respondent had not violated
the principle of ‘last come first go’. If the petitioner had been terminated in the year
1994, he certainly would have raised an industrial dispute, but the same was raised by him
before the Labour Officer only in the year 2011, i.e. after about 17 years, hence the same is
bad due to delay and laches. Since the services of the petitioner had not been terminated by
the respondent, the question of issuance of notice or wages in lieu thereof did not arise and
there was also no necessity to charge-sheet or issue any notice to him after his termination. It
was specifically asserted that the petitioner was an agriculturist and was gainfully employed,
hence was not entitled for back wages.

In these circumstances, the respondent prays that the petition in hand be
dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement
of claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination
and adjudication by this Tribunal vide order dated 05-10-2017:

(1) Whether the industrial dispute raised by petitioner vide demand notice dated
23-11-2011 gqua his termination of service during September, 2004 by
respondent suffers from the vice of delay and laches as alleged? ..OPP.

(2) Whether termination of the services of petitioner by the respondent during
Sept., 1994 is/was illegal and unjustified as alleged? ..OPP.

(3) If issue No. 2 is proved in affirmative, to what service benefits the petitioner is
entitled to? .OPP.
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(4) Whether the claim petition is not maintainable in the present form? ..OPR.

Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the
issues so framed. The petitioner, namely Shri Thakur Lal appeared as PW1 and tendered
in evidence his statement by way of affidavit Ex. PW1/A and copy of demand notice Ex.
PW1/B. The respondent examined one Shri B.K. Kapil, who tendered his statement by way
of affidavit Ex. RWI1/A, copy of mandays chart of petitioner Ex. RW1/B and copy of
mandays chart of the co-workers Ex. RW1/C.

7. Arguments of the learned counsel for the petitioner and District Attorney for the
respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:—

Issue No. 1 :No

Issue No. 2 :Yes

Issue No. 3 : Discussed

Issue No. 4 : No

Relief. : Petition is partly allowed awarding lump-sum compensa-

tion of " 25,000/- per operative part of award.
REASONS FOR FINDINGS
Issues No. 1 to 3:

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Shri Thakur Lal (petitioner) stepped into the witness box as PW1. In his affidavit
Ex.PW1/A submitted under Order 18, Rule 4 of the Code of Civil Procedure, he reiterated
on oath the contents of the petition/statement of claim in its entirety.

11. In the cross-examination, he denied that he had been engaged as a daily wa ged
beldar from October, 1989 uptil July, 1994. He also specifically denied that in between he of
his own had been absenting himself. Volunteered that, he had worked from the year 1989
uptil September, 1995. He categorically denied that after July, 1994, he had never worked
with the respondent/department. He also denied that he had not worked for 160 days in all
the years to fulfill the criteria of tribal area. He further denied that he of his own left the job in
July, 1994 and thereafter had never returned to work. However, he admitted that the respondent
had never given fictional breaks to him. He works as an agriculturist and these days is earning
his livelihood from agricultural chores. He specifically denied that the co-workers have been
re-engaged as per the orders of the Court.

12. Ex. PWI1/B is the copy of demand notice served upon the respondent by the
petitioner.

13. Conversely, Shri B.K. Kapil, Executive Engineer, H.P.P.W.D., Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18, Rule 4
of the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.
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14. In the cross-examination, he admitted that the petitioner was employed as a daily
waged worker in the department. He was also categorical that no appointment order had
been issued while engaging the petitioner. He also clearly admitted that during the period of
work, no departmental inquiry had been initiated against the petitioner. He also clearly admitted
that as per the record, the petitioner had never been called again on work. Volunteered that, he
had left the job of his own. He also admitted that as per the Court orders, when the co-
workers were re-engaged, the petitioner had not been called for work.

15. Ex. RWI1/B is the mandays chart relating to the petitioner.
16. Ex. RW1/C is the mandays chart relating to the co-workers.

17. The version of the petitioner is that his services were engaged as a daily waged
beldar by the respondent in the year 1983 and had worked as such till September, 1995.
The respondent has pleaded that the petitioner was appointed as a daily waged beldar in the year
1989 and he had worked as such uptil July, 1994. Although, the petitioner (PW1) in his
cross- examination denied the fact that he had been engaged in the month of October,
1989 by the respondent and had worked only uptil July, 1994, but the respondent has proved
on record the mandays chart pertaining to the petitioner as Ex. RW1/B. Its perusal discloses
that the services of the petitioner were engaged by the respondent in the month of October,
1989 for the first time as daily waged beldar and he had only worked as such uptil July, 1994.
The claimant/petitioner has not placed or exhibited on record any document to show that he
was appointed by the respondent in the year 1983 and that he had worked uptil October, 1995,
as claimed.

18. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 48 days
in the year 1989, 77 days in the year 1990, 92 days in the year 1991 and for 28 days in the
year 1994. Thus, in his total service for a period of four years in between October, 1989 to July,
1994, he had only worked for 245 days. Be it recorded here that the petitioner had not
worked for more than 160 days preceding 12 calendar months from the date of his
termination, which is claimed to have taken place by the petitioner as per petition/statement of
claim in October, 1995. Since, there is no reference received from the Labour Commissioner
on the point of artificial breaks, this Court is to confine its findings only with regard to
alleged illegal termination. Even otherwise, the petitioner while under cross-examination
clearly admitted that no intentional fictional breaks had been given to him by the
respondent. It is established on record that the petitioner had not worked for 160 days
preceding 12 calendar months from date of his termination. It is evident from the mandays
chart that in the year 1994 the petitioner had only worked for 28 days, therefore, immediately
in the preceding 12 calendar months from the month of termination, petitioner had not worked
for 160 days, so as to meet the requirement of law of having continuous service of one year.
Thus, it was not required of the respondent to have issued any notice as provided under
Section 25-F of the Act. So, it can safely be held that the respondent had not violated the
provisions of Section 25-F of the Act, as claimed by the petitioner.

19. A plea was taken by the respondent that the petitioner was an intermittent worker.
He left the job of his own free will and volition. It is well known that the abandonment has to
be proved like any other fact by the respondent/employer. Simply because a workman fails to
report for duty, it cannot be presumed that he/she has left/abandoned the job. There is
nothing on the record to show that a notice was served upon the petitioner by the respondent
calling upon him to resume the duties after he allegedly left the same. Absence from duty is a
serious misconduct. Admittedly, no disciplinary proceedings were initiated against the
petitioner by the respondent for his alleged willful absence from duty. Shri B.K. Kapil (RW1)
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clearly admitted that during the period of work, no departmental inquiry had been initiated
against the petitioner. Thus, the plea of abandonment put forth by the respondent/employer is
not established.

20. Ex. RWI1/C, the mandays chart/seniority list of beldar category relating to Shri
Suraj Ram and seventeen others, reveals that Shri Dev Raj was appointed in the year
1989, whereas the services of Shri Balwant Kumar were engaged in the year 1994, those
of Shri Bameshwar Dutt were engaged in the year 1995, those of S/Shri Raj Kumar and Sher
Singh in the year 1996, those of S/Shri Suraj Ram, Parkash Chand, Hari Ram, Chuni Lal and
Smt. Sarita Devi were engaged in the year 1997, those of Shri Jai Dass in the year 1998,
those of Shri Tek Chand were engaged in the year 1999, while those of Shri Chunku in the
year 2000 and that of Shri Budhi Ram in the year 2001. Of course, a note has been given on
Ex. RW1/C that all these workers, except for Shri Parkash Chand mentioned at serial No. 5,
were engaged as per the orders of this Court/Tribunal. At the cost of reiteration, I will like
to add that the month of initial appointment of the petitioner as per Ex. RW1/B is October,
1989. There is nothing on record to show that S/Shri Chunku and Budhi Ram were senior to
the petitioner. This indicates that the persons junior to the petitioner are still serving the
respondent/department. The latter had failed to adhere to the principle of ‘last come first go’.
Retaining the juniors at the cost of senior is nothing but unfair labour practice. There is
nothing on the file to establish that at the time of re-engaging the persons junior to the
petitioner, an opportunity of re-employment was afforded to him.

21. Such being the situation, I have no hesitation to conclude that respondent has
contravened the provisions of Sections 25-G and 25-H of'the Act.

22. Faced with the situation, it was contended for the respondent that the junior
workers had been engaged and retained in service as per the orders of Labour Court-
cum-Industrial Tribunal. No doubt, a note has been given on Ex. RW1/C that all the co-
workers had been re-engaged as per the orders of Labour Court-cum-Industrial Tribunal, but
merely because on the basis of orders of the Court the persons shown therein had been re-
engaged, does not defeat the claim of petitioner that they were juniors to him. Even if the
petitioner has failed to prove on record that he had worked for more than 160 days and that as
per the policy framed by the Government of Himachal Pradesh from time to time, he was
entitled for regularization of his service, but the respondent cannot be absolved from its
accountability with regard to the provisions of Sections 25-G and 25-H of the Act, which as
discussed above have been violated.

23. While testifying in the Court as PW1, the petitioner has given his age as 50 years.
It is well known that a person like the petitioner will not sit at home during the period he
is/was out of the service. Otherwise too, during his cross-examination, the petitioner admitted
that he is an agriculturist and earns his livelihood by doing agricultural chores. It is also
evident from his cross-examination that he is having landed property. The petitioner has
failed to discharge the initial onus that during the period of his forced idleness, he is/was not
gainfully employed, so he is not entitled to the back wages.

24. The learned District Attorney for the respondent contended that there being
inordinate delay in the steps taken by the petitioner for the redressal of his grievance, his
claim suffers from the vice of delay and laches, which disentitles him to the relief(s) he has
prayed for. This contention, to my thinking, appears to be ill conceived. The question of
delay and laches was considered by our own Hon’ble High Court in case titled as Divisional
Manager, Himachal Pradesh Forest Corporation, Division Sunder Nagar, District
Mandi, H.P. vs. Dilu Ram (CWP No. 95/2000 decided on 26-8-2004) wherein it was inter
alia held:
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“It is well settled that plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a mere
hypertechnical defence though reference to the Labour Court can be generally
questioned on the ground of delay alone. The provisions of Article 137 of the
Schedule to the Limitation Act, 1963 are not applicable to the proceedings under the
Act and that the relief under it cannot be denied to the workman merely on the
ground of delay (See Ajaib Singh FVs. Sirhind Co-op. Marketing-cum-Processing
Service Society Ltd. 1999 (82) FLR 137 (SC)....”

25. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007
(H.P.) 1160, delay of more than 10 years was condoned by our own Hon’ble High Court and
it was laid down that the principle of Limitation Act was not applicable to the industrial
dispute. Similarly, it was laid down by the Hon’ble Supreme Court in Ajayab Singh vs.
Sirhind Co-operative Marketing-cum-Processing Society Limited and Another, (1999) 6
SCC 82 that the principle of Limitation Act, 1963 did not apply to the proceeding under the
Industrial Disputes Act.

26. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings.
On failure of the conciliation move, the said Officer had referred the matter to the Labour
Commissioner, Himachal Pradesh vide his report under Section 12(4) of the Act. On the basis
of this report, the Labour Commissioner referred the dispute to this Court under Section
10(1) of the Act, vide Notification No. 11-5/99(Lab.)ID/2015/Chamba, dated 27th
November, 2015. In view of the period of time that elapsed before the matter came to be
referred to this Court, the petitioner who felt aggrieved by his unlawful retrenchment, cannot
be said to have delayed the steps he took for the redressal of his grievance. His claim,
therefore, does not su ffer from the vice of delay and laches. So, the aforesaid contention of
the learned District Attorney merits rejection and is rejected.

27. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in
view all relevant factors including the mode and manner of appointment, nature of
employment, length of service, the ground on which termination has been set aside and the
delay in raising industrial dispute before grant of relief in an industrial dispute. It was also
observed that the workman had worked for 286 days and had raised industrial dispute in the
year 1992, whereas his services had been terminated in the year 1986 and had raised
industrial dispute afier six years. It was held that though the compensation awarded by the
Single Judge of the Hon’ble High Court was too low and liable to be enhanced by the
Division Bench, but surely reinstatement of the workman in the facts and circumstances was
not the appropriate relief and thus a lump-sum of Rs.1 lakh along-with interest @ 9% per
annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 04 years and actually
worked for 245 days as per mandays chart on record and that the services of petitioner were
disengaged in July, 1994, who had worked as non-skilled worker and had raised industrial
dispute by issuance of demand notice after about seventeen years i.e. demand notice was
given on 23-11-2011. It is also pertinent to mention here that the petitioner on the date of filing
the claim petition, was aged 50 years and had a sufficient spell of life to work and earn his
livelihood. Taking into consideration the factors mentioned above and the precedent laid
down by the Hon’ble Supreme Court in Geetam Singh’s case (supra), the petitioner is not
entitled for reinstatement or for back wages, but only for lump sum compensation.
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28. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of " 25,000/- (Rupees twenty five thousand only) would be an appropriate relief
to which the petitioner is entitled to in the facts and circumstances of the given case. It is
further made clear that amount of compensation shall be paid within four months from the
date of receipt of Award, failing which the petitioner would be entitled to interest @ 9% per
annum from date of Award till its realization. Issues No. 2 and 3 are answered and decided
accordingly, while issue No.1 is answered in the negative and against the respondent.

Issue No. 4:

29. It has not been shown by the respondent as to how the present petition/statement
of claim is not maintainable. Moreover, this issue was not pressed for by the learned
District Attorney appearing for the respondent at the time of arguments. Otherwise also,
from the pleadings and evidence on record, it cannot be said that the petition/statement of
claim is not maintainable. Hence, this issue is answered in the negative and against the
respondent.

Relief:

30. In the light of what has been discussed hereinabove while recording the findings
on issues supra, the respondent is hereby directed to pay a compensation of ° 25,000/-
(Rupees twenty five thousand only) to the petitioner in lieu of the reinstatement, back
wages, seniority and past service benefits. Amount of compensation so awarded shall be paid
by the respondent to the petitioner within four months from the date of receipt of Award failing
which the respondent shall be liable to pay interest @ 9% per annum on the said amount
from the date of award till realization/deposit of the amount. In the peculiar facts and
circumstances of the case, the parties are left to bear their own costs. The reference is
answered accordingly. A copy of this Award be sent to the appropriate Government for
publication in the official gazette and the file after due completion be consigned to the Record
Room.

Announced in the open Court today this 4th day of January, 2019.
Sd/-
(YOGESH JASWAL),
Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.

Ref. No. 789/16

Sh. Om Prakash s/o Shri Sahib Singh, r/o Village Sadwan, P.O. Sadwan, Tehsil
Nurpur, District Kangra, H.P. .. Petitioner.

Versus

1. The Executive Engineer, H.P.P.W.D, Division Nurpur, District Kangra,H.P.
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2. The Executive Engineer, H.P.P.W.D, Division Jawali, District Kangra, H.P.
..Respondents.

05-01-2019  Present: Sh. Mukul Vaid, Adv. for the petitioner.
Sh. Sanjeev Singh Rana, D.A. for the respondents.

Ld. csl. for the petitioner has made a statement that he does not want to pursue this
case. Statement recorded and placed on file. In view of the separate statement made by Ld.
Csl. for the petitioner, this reference No. 789/16 is dismissed as withdrawan.

Reference is answered in the aforesaid terms. The parties to bear their own costs.

Let copy of the Order/Award be sent to the appropriate Government for information and
further necessary action/publication. The file, after completion be consigned to the records.

Announced: Sd/-
05-01-2019 (YOGESH JASWAL),
Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA ATDHARAMSHALA (H.P.)

Ref. No. :116/2016
Date of Institution :04-03-2016
Date of Decision :05-01-2019

Miss Pyar Dei d/o Smt. Hoggi Devi, r/o Village Thandal, P.O. Purthi, Tehsil Pangi,
District Chamba, H.P. ..Petitioner.

Versus

The Executive Engineer, IPH Division Pangi at Killar, Tehsil Pangi, District Chamba,
H.P. ..Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. Rajeev Dharmani, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, D.A.
AWARD

The appropriate government seeks adjudication by this Court on the following point
of Reference:—

“Whether alleged termination of services of Miss Pyar Dei, d/o Smt. Hoggi Devi,
Village Thandal, P.O. Purthi, Tehsil Pangi, District Chamba, H.P. from 2004 by the
Executive Engineer, [.P.H. Division, Pangi at Killar, Tehsil Pangi, District Chamba,
H.P. who had worked as beldar on daily wages basis only for 88 days, 104 days, 48
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days, 62 days, 111 days, 28 days, during the year 1999, 2000, 2001, 2002, 2003 and
2004, and had raised her industrial dispute vide demand notice dated Nil (received
on 11-06-2012) after delay of more than 8 years, without complying with the
provisions of the Industrial Disputes Act, 1947, is legal and justified? If not, keeping
in view of working period during the year 1999 to 2004 and delay of more than 8 years
in raising the industrial dispute, what amount of back wages, seniority, past service
benefits and compensation the above ex-worker is entitled to from the above
employer/management?”

2. The case of the petitioner, as it emerges from the statement of claim, is that she
was appointed as daily waged beldar on muster roll basis, without any appointment letter, in
the year 1996. She continuously worked with intermittent breaks uptil October, 2005
with the respondent. Fictional breaks were given from time to time so that 160 days
could not be completed in each calendar year. It is also an averment that the respondent had
not maintained the seniority and persons junior to the petitioner have been allowed to
continue as beldars. The respondent had violated the principle of ‘first come last go’. For
the tribal area, the State of Himachal Pradesh had framed a policy for regularization of
daily waged workers who had worked for 160 days in each calendar year. It is further
the case of the petitioner that the petitioner had been retrenched without giving notice of
retrenchment and compensation in lieu thereof. The breaks were to be counted as continuous
service for the purpose of calculation of 160 days, as provided under Section 25-B of the
Industrial Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for short). At the time of
her termination, the persons junior to her were retained in service by the respondent. The
names of the juniors, who were retained in service by the respondent are S/Sh. Suraj Ram,
Chunku, Budhi Ram, Dev Raj and Bameshwar Dutt. She was not given an opportunity of
re-employment. From the date of her disengagement, she is unemployed. She had
approached the respondent time and again to re-engage her services, but in vain. She is entitled
to regularization after completion of eight years of service with all consequential benefits.
She has been discriminated. The act and conduct of the respondent is illegal and unjustified.
It is also violative of Sections 25-F, 25-G and 25-H of the Act.

As such, it is evident from the prayer clause of the petition/statement of claim,
the petitioner has claimed the following relief(s) in this case:

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and she be
granted all consequential benefits as also the other allowances, besides being other
benefits and regularizations after eight years of service with seniority and back wages,
and other relief(s) to which the claimant may be found entitled to.”

3. On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack
of maintainability and that the petition was bad on account of delay and laches have been
taken. It was asserted that the petitioner was engaged as a daily waged beldar in the year
1999 and who remained engaged till the year 2004. She had worked intermittently with the
department and had left the job of her own sweet will, and had been coming to work at her
own convenience. No fictional breaks had ever been given to her by the respondent. She had
not completed 160 days in any calendar year, as required for the tribal area of Pangi Tehsil, as
is evident from the mandays chart. It was also asserted that the services of the petitioner had
never been terminated by the respondent. She had never approached the respondent and had
left the work of her own sweet will and volition. Regarding the allegation of engagement of
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persons junior to the petitioner, it was asserted that they were appointed as per orders of the
Labour Court. No other workmen junior to the petitioner had ever been retained in service by
the respondent. Since, the petitioner had left the job of her own, there was no need of serving
a notice upon her or to pay one month wages in lieu thereof. The respondent had not violated
the principle of ‘last come first go’. If the petitioner had been terminated in the year 2004,
she certainly would have raised an industrial dispute, but the same was raised by her before
the Labour Officer only in the year 2012, i.e. after about 08 years, hence the same is bad
due to delay and laches. Since the services of the petitioner had not been terminated by the
respondent, the question of issuance of notice or wages in lieu thereof did not arise and there
was also no necessity to charge-sheet or issue any notice to her after her termination. It was
specifically asserted that the petitioner was an agriculturist and was gainfully employed, hence
was not entitled for back wages.

In these circumstances, the respondent prays that the petition in hand be
dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement
of claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination
and adjudication by this Tribunal vide order dated 06-3-2018:

(1) Whether termination of the services of the petitioner by the respondent during year,
2004 is/was improper and unjustified as alleged? .OPP.

(2) If issue No.l is proved in affirmative, to what service benefits the petitioner is
entitled to? .OPP.

(3) Whether the claim petition is not maintainable in the present form as alleged?
..OPR.

(4) Whether the claim petition is bad on account of delay and laches as alleged?
..OPR.
Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the
issues so framed. The petitioner, namely Miss Pyar Dei appeared as PW1 and tendered in
evidence her statement by way of affidavit Ex. PW1/A, copy of demand notice Ex. PW1/B
& copy of seniority list Ex. PW1/C. The respondent examined one Shri B.K. Kapil, who
tendered his statement by way of affidavit Ex. RWI1/A, copy of mandays chart of petitioner
Ex. RW1/B and copy of mandays chart of the co-workers Ex. RW1/C.

7. Arguments of the learned counsel for the petitioner and District Attorney for the
respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No. 1 :Yes
Issue No. 2 : Discussed
Issue No. 3 : No

Issue No. 4 : No
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Relief. : Petition is partly allowed awarding lump-sum compen-
sation of * 50,000/- per operative part of award.

REASONS FOR FINDINGS
Issues No. 1,2 and 4:

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Miss Pyar Dei (petitioner) stepped into the witness box as PW1. In her affidavit
Ex.PW1/A submitted under Order 18, Rule 4 of the Code of Civil Procedure, she reiterated
on oath the contents of the petition/statement of claim in its entirety.

11. In the cross-examination, she denied that she had been engaged as a daily waged
beldar from June, 1999 uptil August, 2004. She also specifically denied that in between she
of her own had been absenting herself. Volunteered that, she had worked from the year 1996
uptil October, 2005. She categorically denied that after August, 2004, she had never worked
with the respondent/department. She also denied that she had not worked for 160 days in all
the years to fulfill the criteria of tribal area. She further denied that she of her own left the
job in August, 2004 and thereafter had never returned to work. However, she admitted that
the respondent had never given fictional breaks to her. She works as and agriculturist and
these days is earning her livelihood from agricultural chores. She specifically denied that the
co-workers have been re-engaged as per the orders of the Court.

12. Ex. PWI1/B is the copy of demand notice served upon the respondent by the
petitioner.

13. Ex. PW1/C is the copy of mandays chart relating to Tek Chand & ors.

14. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18, Rule 4
of the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

15. In the cross-examination, he admitted that the petitioner was employed as a daily
waged worker in the department. He was also categorical that no appointment order had
been issued while engaging the petitioner. He also clearly admitted that during the period of
work, no departmental inquiry had been initiated against the petitioner. He also clearly admitted
that as per the record, the petitioner had never been called again on work. Volunteered that, she
had left the job of her own. He also admitted that as per the Court orders, when the co-
workers were re-engaged, the petitioner had not been called for work.

16. Ex. RW1/B is the mandays chart relating to the petitioner.

17. Ex. RW1/C is the mandays chart relating to the co-workers.

18. The version of the petitioner is that her services were engaged as a daily waged
beldar by the respondent in the year 1996 and had worked as such till October, 2005.
The respondent has pleaded that the petitioner was appointed as a daily waged beldar in the year
1999 and she had worked as such uptil August, 2004. Although, the petitioner (PW1) in her
cross- examination denied the fact that she had been engaged in the month of June, 1999
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by the respondent and had worked only uptil August, 2004, but the respondent has proved on
record the mandays chart pertaining to the petitioner as Ex. RW1/B. Its perusal discloses that
the services of the petitioner were engaged by the respondent in the month of June, 1999 for
the first time as daily waged beldar and she had only worked as such uptil August, 2004. The
claimant/petitioner has not placed or exhibited on record any document to show that she
was appointed by the respondent in the year 1996 and that she had worked uptil the year 2005,
as claimed.

19. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 88 days
in the year 1999, 104 days in the year 2000, 48 days in the year 2001, 62 days in the year
2002, 111 days in the year 2003 and for 28 days in the year 2004. Thus, in her total service for
a period of six years in between June, 1999 to August, 2004, she had only worked for 441
days. Be it recorded here that the petitioner had not worked for more than 160 days
preceding 12 calendar months from the date of her termination, which is claimed to have
taken place by the petitioner as per petition/statement of claim in October, 2005. Since, there
is no reference received from the Labour Commissioner on the point of artificial breaks, this
Court is to confine its findings only with regard to alleged illegal termination. Even
otherwise, the petitioner while under cross-examination clearly admitted that no intentional
fictional breaks had been given to her by the respondent. It is established on record that the
petitioner had not worked for 160 days preceding 12 calendar months from the date of her
termination. It is evident from the mandays chart that in the year 2004 the petitioner had only
worked for 28 days, therefore, immediately in the preceding 12 calendar months from the
month of termination, petitioner had not worked for 160 days, so as to meet the requirement of
law of having continuous service of one year. Thus, it was not required of the respondent to
have issued any notice as provided under Section 25-F of the Act. So, it can safely be held
that the respondent had not violated the provisions of Section 25-F of the Act, as claimed by
the petitioner.

20. A plea was taken by the respondent that the petitioner was an intermittent worker.
She left the job of her own free will and volition. It is well known that the abandonment has to
be proved like any other fact by the respondent/employer. Simply because a workman fails to
report for duty, it cannot be presumed that he/she has left/abandoned the job. There is
nothing on the record to show that a notice was served upon the petitioner by the respondent
calling upon her to resume the duties after she allegedly left the same. Absence from duty is a
serious misconduct. Admittedly, no disciplinary proceedings were initiated against the
petitioner by the respondent for her alleged willful absence from duty. Shri B.K. Kapil (RW1)
clearly admitted that during the period of work, no departmental inquiry had been initiated
against the petitioner. Thus, the plea of abandonment put forth by the respondent/employer is
not established.

21. Ex. RWI1/C, the mandays chart/seniority list of beldar category relating to Shri
Suraj Ram and three others, reveals that Shri Dev Raj was appointed in the year 1989,
whereas the services of Shri Suraj Ram were engaged in the year 1997, while those of Shri
Chunku in the year 2000 and that of Shri Budhi Ram in the year 2001. Of course, a note has
been given on Ex. RW1/C that all these four workers were engaged as per the orders of this
Court/Tribunal. At the cost of reiteration, I will like to add that the month of initial
appointment of the petitioner as per Ex. RW1/B is June, 1999. There is nothing on record to
show that S/Shri Chunku and Budhi Ram were senior to the petitioner. This indicates that the
persons junior to the petitioner are still serving the respondent/department. The latter had
failed to adhere to the principle of ‘last come first go’. Retaining the juniors at the cost of
senior is nothing but unfair labour practice. There is nothing on the file to establish that at the
time of re-engaging the persons junior to the petitioner, an opportunity of re-employment was
afforded to her.
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22. Such being the situation, I have no hesitation to conclude that respondent has
contravened the provisions of Sections 25-G and 25-H of the Act.

23. Faced with the situation, it was contended for the respondent that the junior
workers had been engaged and retained in service as per the orders of Labour Court-
cum-Industrial Tribunal. No doubt, a note has been given on Ex. RWI1/C that all the
co-workers had been re-engaged as per the orders of Labour Court-cum-Industrial Tribunal,
but merely because on the basis of orders of the Court the persons shown therein had been
re-engaged, does not defeat the claim of the petitioner that they were juniors to her. Even if
the petitioner has failed to prove on record that she had worked for more than 160 days and that
as per the policy framed by the Government of Himachal Pradesh from time to time, she was
entitled for regularization of her service, but the respondent cannot be absolved from its
accountability with regard to the provisions of Sections 25-G and 25-H of the Act, which as
discussed above have been violated.

24. While testifying in the Court as PW1, the petitioner has given her age as 41 years.
It is well known that a person like the petitioner will not sit at home during the period she
is/was out of the service. Otherwise too, during her cross-examination, the petitioner admitted
that she is an agriculturist and earns her livelihood by doing agricultural chores. It is also
evident from her cross-examination that she was having landed property. The petitioner has
failed to discharge the initial onus that during the period of her forced idleness, she is/was not
gainfully employed, so she is not entitled to the back wages.

25. The learned District Attorney for the respondent contended that there being
inordinate delay in the steps taken by the petitioner for the redressal of her grievance, her
claim suffers from the vice of delay and laches, which disentitles her to the reliefs she has
prayed for. This contention, to my thinking, appears to be ill conceived. The question of
delay and laches was considered by our own Hon’ble High Court in case titled as Divisional
Manager, Himachal Pradesh Forest Corporation, Division Sunder Nagar, District
Mandi, H.P. vs. Dilu Ram (CWP No. 95/2000 decided on 26-8-2004) wherein it was inter
alia held:

“It is well settled that plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a mere
hypertechnical defence though reference to the Labour Court can be generally
questioned on the ground of delay alone. The provisions of Article 137 of the
Schedule to the Limitation Act, 1963 are not applicable to the proceedings under the
Act and that the relief under it cannot be denied to the workman merely on the
ground of delay (See Ajaib Singh FVs. Sirhind Co-op. Marketing-cum-Processing
Service Society Ltd. 1999 (82) FLR 137 (SC)....”

26. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007
(HP) 1160, delay of more than 10 years was condoned by our own Hon’ble High Court and
it was laid down that the principle of Limitation Act was not applicable to the industrial
dispute. Similarly, it was laid down by the Hon’ble Supreme Court in Ajayab Singh vs.
Sirhind Co-operative Marketing-cam-Processing Society Limited and Another, (1999) 6
SCC 82_that the principle of Limitation Act, 1963 did not apply to the proceeding under the
Industrial Disputes Act.

27. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings.
On failure of the conciliation move, the said Officer had referred the matter to the Labour
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Commissioner, Himachal Pradesh vide his report under Section 12(4) of the Act. On the basis
of this report, the Labour Commissioner referred the dispute to this Court under Section
10(1) of the Act, vide Notification No.11-5/99(Lab)ID/2016/Chamba, dated 8th February,
2016. In view of the period of time that elapsed before the matter came to be referred to
this Court, the petitioner who felt aggrieved by her unlawful retrenchment, cannot be said to
have delayed the steps she took for the redressal of her grievance. Her claim, therefore, does
not suffer from the vice of delay and laches. So, the aforesaid contention of the learned
District Attorney merits rejection and is rejected.

28. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in
view all the relevant factors including the mode and manner of appointment, nature of
employment, length of service, the ground on which termination has been set aside and the
delay in raising industrial dispute before grant of relief in an industrial dispute. It was also
observed that the workman had worked for 286 days and had raised industrial dispute in the
year 1992, whereas his services had been terminated in the year 1986 and had raised
industrial dispute after six years. It was held that though the compensation awarded by the
Single Judge of the Hon’ble High Court was too low and liable to be enhanced by the
Division Bench, but surely reinstatement of the workman in the facts and circumstances was
not the appropriate relief and thus a lump-sum of Rs. 1 lakh along-with interest @ 9% per
annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 06 years and actually
worked for 441 days as per mandays chart on record and that the services of petitioner were
disengaged in August, 2004, who had worked as non-skilled worker and had raised industrial
dispute by issuance of demand notice after about eight years i.e. demand notice was given on
18-1-2012. It is also pertinent to mention here that the petitioner on the date of filing the claim
petition, was aged 41 years and had a sufficient spell of life to work and earn her livelihood.
Taking into consideration the factors mentioned above and the precedent laid down by the
Hon’ble Supreme Court in Geetam Singh’s case (supra), the petitioner is not entitled for
reinstatement or for back wages, but only for lump sum compensation.

29. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of * 50,000/- (Rupees fifty thousand only) would be an appropriate relief to
which the petitioner is entitled to in the facts and circumstances of the given case. It is
further made clear that amount of compensation shall be paid within four months from the
date of receipt of Award, failing which the petitioner would be entitled to interest @ 9% per
annum from date of Award till its realization. Issues No. 1 and 2 are answered and decided
accordingly, while issue No. 4 is answered in the negative and against the respondent.

Issue No. 3:

30. It has not been shown by the respondent as to how the present petition/statement
of claim is not maintainable. Moreover, this issue was not pressed for by the learned
District Attorney appearing for the respondent at the time of arguments. Otherwise also,
from the pleadings and evidence on record, it cannot be said that the petition/statement of
claim is not maintainable. Hence, this issue is answered in the negative and against the
respondent.

Relief:

31. In the light of what has been discussed hereinabove while recording the findings
on issues supra, the respondent is hereby directed to pay a compensation of * 50,000/-
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(Rupees fifty thousand only) to the petitioner in lieu of the reinstatement, back wages,
seniority and past service benefits. Amount of compensation so awarded shall be paid by
the respondent to the petitioner within four months from the date of receipt of Award
failing which the respondent shall be liable to pay interest @ 9% per annum on the said
amount from the date of award till realization/deposit of the amount. In the peculiar facts and
circumstances of the case, the parties are left to bear their own costs. The reference is
answered accordingly. A copy of this Award be sent to the appropriate Government for
publication in the official gazette and the file after due completion be consigned to the Record
Room.

Announced in the open Court today this 5th day of January, 2019.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA ATDHARAMSHALA (H.P.)

Ref. No. :59/2016
Date of Institution :20-02-2016
Date of Decision :07-01-2019
Shri Ved Vyas s/o Shri Kishan Chand, r/o Village Shagli, P.O. Kothi, Tehsil Pangi,
District Chamba, H.P. ..Petitioner.
Versus

The Executive Engineer, Killar Division, H.P.P.W.D., Killar (Pangi), District Chamba,
H.P. ..Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. Rajeev Dharmani, Adv. For the Respondent
: Sh. Sanjeev Singh Rana, D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the industrial dispute raised by the worker Shri Ved Vyas s/o Shri Kishan
Chand, r/o Village Shagli, P.O. Kothi, Tehsil Pangi, District Chamba, H.P. before
the Executive Engineer, Killar Division, H.P.P.W.D. Killar (Pangi), District
Chamba, H.P. vide demand notice dated nil received in the Labour Office Chamba
on 31-10-2011 regarding his alleged illegal termination of services during October,
2005 suffers from delay and laches? If not, Whether termination of services of Shri
Ved Vyas s/o Shri Kishan Chand, r/o Village Shagli, P.O. Kothi, Tehsil Pangi, District
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Chamba, H.P. by the Executive Engineer, Killar Division, H.P.P.W.D. Killar (Pangi),
District Chamba, H.P. during October, 2005 without complying the provisions of the
Industrial Disputes Act, 1947, is legal and justified? If not, what amount of back
wages, seniority, past service benefits and compensation the above aggrieved
workman is entitled to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim, is that he
was appointed as daily waged beldar on muster roll basis, without any appointment letter, in
the year 1991. He continuously worked with intermittent breaks uptil October, 2005 with
the respondent. Fictional breaks were given from time to time so that 160 days could not
be completed in each calendar year. It is also an averment that the respondent had not
maintained the seniority and persons junior to the petitioner have been allowed to continue as
beldars. The respondent had violated the principle of ‘first come last go’. For the tribal
area, the State of Himachal Pradesh had framed a policy for regularization of daily waged
workers who had worked for 160 days in each calendar year. It is further the case of the
petitioner that the petitioner had been retrenched without giving notice of retrenchment and
compensation in lieu thereof. The breaks were to be counted as continuous service for the
purpose of calculation of 160 days, as provided under Section 25-B of the Industrial
Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for short). At the time of his
termination, the persons junior to him were retained in service by the respondent. The names
of the juniors, who were retained in service by the respondent are S/Shri Suraj Ram, Chunku,
Budhi Ram and Dev Raj. He was not given an opportunity of re-employment. From the date
of his disengagement, he is unemployed. He had approached the respondent time and again to
re-engage his services, but in vain. He is entitled to regularization after completion of eight
years of service with all consequential benefits. He has been discriminated. The act and
conduct of the respondent is illegal and unjustified. It is also violative of Sections 25-F, 25-G
and 25-H of'the Act.

As such, it is evident from the prayer clause of the petition/statement of claim,
the petitioner has claimed the following relief(s) in this case:

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and he be
granted all consequential benefits as also the other allowances, besides being other
benefits and regularizations after eight years of service with seniority and back wages,
and other relief(s) to which the claimant may be found entitled to.”

3. On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack
of maintainability and that the petition was bad on account of dela y and laches have been
taken. It was asserted that the petitioner was engaged as a daily waged beldar in the year
1998 and who remained engaged till the year 2005. He had worked intermittently with the
department and had left the job of his own sweet will, and had been coming to work at his
own convenience. No fictional breaks had ever been given to him by the respondent. He had
not completed 160 days in any calendar year, as required for the tribal area of Pangi Tehsil, as
is evident from the mandays chart. It was also asserted that the services of the petitioner had
never been terminated by the respondent. He had never approached the respondent and had
left the work of his own sweet will and volition. Regarding the allegation of engagement of
persons junior to the petitioner, it was asserted that they were appointed as per orders of the
Labour Court. No other workmen junior to the petitioner had ever been retained in service by
the respondent. Since, the petitioner had left the job of his own, there was no need of serving a
notice upon him or to pay one month wages in lieu thereof. The respondent had not violated
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the principle of ‘last come first go’. If the petitioner had been terminated in the year
2005, he certainly would have raised an industrial dispute, but the same was raised by him
before the Labour Officer only in the year 2011, i.e. after about 6 years, hence the same is
bad due to delay and laches. Since the services of the petitioner had not been terminated by
the respondent, the question of issuance of notice or wages in lieu thereof did not arise and
there was also no necessity to charge-sheet or issue any notice to him after his termination. It
was specifically asserted that the petitioner was an agriculturist and was gainfully employed,
hence was not entitled for back wages.

In these circumstances, the respondent prays that the petition in hand be
dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement
of claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination
and adjudication by this Tribunal vide order dated 22-8-2017:—

(1) Whether the industrial dispute raised by petitioner vide demand notice dated nil
qua his termination of service during Oct., 2005 by respondent suffers from the
vice of delay and laches as alleged? If so, its effect? ..OPP.

(2) Whether termination of the services of petitioner by the respondent during
October, 2005 is/was illegal and unjustified as alleged? .OPP.

(3) If issue No. 2 is proved in affirmative, to what service benefits the petitioner is
entitled to? ..OPP.

(4) Whether the claim petition is not maintainable in the present form as alleged?
..OPR.
Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the
issues so framed. The petitioner, namely Shri Ved Vyas appeared as PW1 and tendered in
evidence his statement by way of affidavit Ex. PW1/A, copy of demand notice, Ex. PW1/B
& copy of seniority list Ex. PW1/C. The respondent examined one Shri B.K. Kapil, who
tendered his statement by way of affidavit Ex. RWI1/A, copy of mandays chart of petitioner
Ex. RW1/B and copy of mandays chart of the co-workers Ex. RW1/C.

7.  Arguments of the Learned Counsel for the petitioner and District Attorney for the
respondent heard and records gone through.

8. For the reasons to be recorded hereinafier while discussing the issues for
determination, my findings thereon are as under:—

Issue No. 1 : No

Issue No. 2 :Yes

Issue No. 3 : Discussed

Issue No. 4 : No

Relief. : Petition is partly allowed awarding lump sum compen-

sation of ' 1,25,000/- per operative part of award.
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REASONS FOR FINDINGS
Issues No. 1 to 3:

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Shri Ved Vyas (petitioner) stepped into the witness box as PW1. In his affidavit
Ex.PWI1/A submitted under Order 18, Rule 4 of the Code of Civil Procedure, he reiterated
on oath the contents of the petition/statement of claim in its entirety.

11. In the cross-examination, he denied that he had been engaged as a daily waged
beldar from July, 1998 uptil October, 2005. He also specifically denied that in between he of
his own had been absenting himself. Volunteered that, he had worked from the year 1991
uptil October, 2005. He categorically denied that after October, 2005, he had never worked
with the respondent/department. He also denied that he had not worked for 160 days in all
the years to fulfill the criteria of tribal area. He further denied that he of his own left the job in
October, 2005 and thereafter had never returned to work. However, he admitted that the
respondent had never given fictional breaks to him. He works as an agriculturist and these
days is earning his livelihood from agricultural chores. He specifically denied that the
co-workers have been re- engaged as per the orders of the Court.

12. Ex. PW1/B is the copy of demand notice served upon the respondent by the
petitioner.

13. Ex. PW1/C is the copy of mandays chart relating to Sh. Suraj Ram & ors.

14. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18, Rule 4
of the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

15. In the cross-examination, he admitted that the petitioner was employed as a daily
waged worker in the department. He was also categorical that no appointment order had
been issued while engaging the petitioner. He also clearly admitted that during the period of
work, no departmental inquiry had been initiated against the petitioner. He also clearly admitted
that as per the record, the petitioner had never been called again on work. Volunteered that, he
had left the job of his own. He also admitted that as per the Court orders, when the co-
workers were re-engaged, the petitioner had not been called for work.

16. Ex. RW1/B is the mandays chart relating to the petitioner.

17. Ex. RW1/C is the mandays chart relating to the co-workers.

18. The version of the petitioner is that his services were engaged as a daily waged
beldar by the respondent in the year 1991 and had worked as such till October, 2005.
The respondent has pleaded that the petitioner was appointed as a daily waged beldar in the year
1998 and he had worked as such uptil October, 2005. Although, the petitioner (PW1) in his
cross- examination denied the fact that he had been engaged in the month of July, 1998
by the respondent and had worked only uptil October, 2005, but the respondent has proved
on record the mandays chart pertaining to the petitioner as Ex. RWI1/B. Its perusal
discloses that the services of the petitioner were engaged by the respondent in the month of
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July, 1998 for the first time as daily waged beldar and he had only worked as such
uptil October, 2005. The claimant/petitioner has not placed or exhibited on record any
document to show that he was appointed by the respondent in the year 1991 and that he
had worked uptil October, 2005, as claimed.

19. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 115
days in the year 1998, 120 days in the year 1999, 145 days in the year 2000, 121 days in the
year 2001, 136 days in the year 2002, 115 days in the year 2003, 81 days in the year 2004 and
for 73 days in the year 2005. Thus, in his total service for a period of eight years in between
July, 1998 to October, 2005, he had only worked for 906 days. Be it recorded here that the
petitioner had not worked for more than 160 days preceding 12 calendar months from the date
of his termination, which is claimed to have taken place by the petitioner as per
petition/statement of claim in October, 2005. Since, there is no reference received from the
Labour Commissioner on the point of artificial breaks, this Court is to confine its findings
only with regard to alleged illegal termination. Even otherwise, the petitioner while under
cross-examination clearly admitted that no intentional fictional breaks had been given to
him by the respondent. It is established on record that the petitioner had not worked for
160 days preceding 12 calendar months from the date of his termination. It is evident from
the mandays chart that in the year 2005 the petitioner had only worked for 73 days,
therefore, immediately in the preceding 1 2 calendar months from the month of termination,
petitioner had not worked for 160 days, so as to meet the requirement of law of having
continuous service of one year. Thus, it was not required of the respondent to have issued any
notice as provided under Section 25-F of the Act. So, it can safely be held that the respondent
had not violated the provisions of Section 25-F of the Act, as claimed by the petitioner.

20. A plea was taken by the respondent that the petitioner was an intermittent worker.
He left the job of his own free will and volition. It is well known that the abandonment has to
be proved like any other fact by the respondent/employer. Simply because a workman fails to
report for duty, it cannot be presumed that he/she has left/abandoned the job. There is
nothing on the record to show that a notice was served upon the petitioner by the respondent
calling upon him to resume the duties after he allegedly left the same. Absence from duty is a
serious misconduct. Admittedly, no disciplinary proceedings were initiated against the
petitioner by the respondent for his alleged willful absence from duty. Shri B.K. Kapil (RW1)
clearly admitted that during the period of work, no departmental inquiry had been initiated
against the petitioner. Thus, the plea of abandonment put forth by the respondent/employer is
not established.

21. Ex. RWI1/C, the mandays chart/seniority list of beldar category relating to Shri
Suraj Ram and three others, reveals that Shri Dev Raj was appointed in the year 1989,
whereas the services of Shri Suraj Ram were engaged in the year 1997, while those of Shri
Chunku in the year 2000 and that of Shri Budhi Ram in the year 2001. Of course, a note has
been given on Ex. RW1/C that all these four workers were engaged as per the orders of this
Court/Tribunal. At the cost of reiteration, I will like to add that the month of initial
appointment of the petitioner as per Ex. RW1/B is July, 1998. There is nothing on record to
show that S/Shri Chunku and Budhi Ram were senior to the petitioner. This indicates that
the persons junior to the petitioner are still serving the respondent/department. The latter
had failed to adhere to the principle of ‘last come first go’. Retaining the juniors at the cost of
senior is nothing but unfair labour practice. There is nothing on the file to establish that at the
time of re-engaging the persons junior to the petitioner, an opportunity of re-employment was
afforded to him.
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22. Such being the situation, I have no hesitation to conclude that respondent has
contravened the provisions of Sections 25-G and 25-H of the Act.

23. Faced with the situation, it was contended for the respondent that the junior
workers had been engaged and retained in service as per the orders of Labour Court-
cum-Industrial Tribunal. No doubt, a note has been given on Ex. RWI1/C that all the
co-workers had been re-engaged as per the orders of Labour Court-cum-Industrial Tribunal,
but merely because on the basis of orders of the Court the persons shown therein had been
re-engaged, does not defeat the claim of the petitioner that they were juniors to him. Even if
the petitioner has failed to prove on record that he had worked for more than 160 days and that
as per the policy framed by the Government of Himachal Pradesh from time to time, he was
entitled for regularization of his service, but the respondent cannot be absolved from its
accountability with regard to the provisions of Sections 25-G and 25-H of the Act, which as
discussed above have been violated.

24. While testifying in the Court as PW1, the petitioner has given his age as 45 years.
It is well known that a person like the petitioner will not sit at home during the period he
is/was out of the service. Otherwise too, during his cross-examination, the petitioner admitted
that he is an agriculturist and earns his livelihood by doing agricultural chores. It is also
evident from his cross-examination that he was having landed property. The petitioner has
failed to discharge the initial onus that during the period of his forced idleness, he is/was not
gainfully employed, so he is not entitled to the back wages.

25. The learned District Attorney for the respondent contended that there being
inordinate delay in the steps taken by the petitioner for the redressal of his grievance, his
claim suffers from the vice of delay and laches, which disentitles him to the relief(s) he has
prayed for. This contention, to my thinking, appears to be ill conceived. The question of
delay and laches was considered by our own Hon’ble High Court in case titled as Divisional
Manager, Himachal Pradesh Forest Corporation, Division Sunder Nagar, District
Mandi, H.P. vs. Dilu Ram (CWP No. 95/2000 decided on 26-8-2004) wherein it was inter
alia held:—

“It is well settled that plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a mere
hypertechnical defence though reference to the Labour Court can be generally
questioned on the ground of delay alone. The provisions of Article 137 of the
Schedule to the Limitation Act, 1963 are not applicable to the proceedings under the
Act and that the relief under it cannot be denied to the workman merely on the
ground of delay (See Ajaib Singh FVs. Sirhind Co-op. Marketing-cum-Processing
Service Society Ltd. 1999 (82) FLR 137 (SC)....”

26. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007
(H.P.) 1160, delay of more than 10 years was condoned by our own Hon’ble High Court and
it was laid down that the principle of Limitation Act was not applicable to the industrial
dispute. Similarly, it was laid down by the Hon’ble Supreme Court in Ajayab Singh vs.
Sirhind Co-operative Marketing-cum-Processing Society Limited and Another, (1999) 6
SCC 82 that the principle of Limitation Act, 1963 did not apply to the proceeding under the
Industrial Disputes Act.

27. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings.
On failure of the conciliation move, the said Officer had referred the matter to the Labour
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Commissioner, Himachal Pradesh vide his report under Section 12(4) of the Act. On the basis
of this report, the Labour Commissioner referred the dispute to this Court under Section
10(1) of the Act, vide Notification No. 11-5/99(Lab.) ID/2012/Chamba, dated 27th January,
2016. In view of the period of time that elapsed before the matter came to be referred to
this Court, the petitioner who felt aggrieved by his unlawful retrenchment, cannot be said to
have delayed the steps he took for the redressal of his grievance. His claim, therefore, does
not suffer from the vice of delay and laches. So, the aforesaid contention of the learned
District Attorney merits rejection and is rejected.

28. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in
view all relevant factors including the mode and manner of appointment, nature of
employment, length of service, the ground on which termination has been set aside and the
delay in raising industrial dispute before grant of relief in an industrial dispute. It was also
observed that the workman had worked for 286 days and had raised industrial dispute in the
year 1992, whereas his services had been terminated in the year 1986 and had raised
industrial dispute after six years. It was held that though the compensation awarded by the
Single Judge of the Hon’ble High Court was too low and liable to be enhanced by the
Division Bench, but surely reinstatement of the workman in the facts and circumstances was
not the appropriate relief and thus a lump-sum of Rs.1 lakh along-with interest @ 9% per
annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 08 years and actually
worked for 906 days as per mandays chart on record and that the services of petitioner were
disengaged in October, 2005, who had worked as non-skilled worker and had raised industrial
dispute by issuance of demand notice after about six years i.e. demand notice was given
20-10-2011. It is also pertinent to mention here that the petitioner on the date of filing the
claim petition, was aged 45 years and had a sufficient spell of life to work and earn his
livelihood. Taking into consideration the factors mentioned above and the precedent laid
down by the Hon’ble Supreme Court in Geetam Singh’s case (supra), the petitioner is not
entitled for reinstatement or for back wages, but only for lump sum compensation.

29. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of * 1,25,000/- (Rupees one lakh twenty five thousand only) would be an
appropriate relief to which the petitioner is entitled to in the facts and circumstances of the
given case. It is further made clear that amount of compensation shall be paid within four
months from the date of receipt of Award, failing which the petitioner would be entitled to
interest @ 9% per annum from date of Award till its realization. Issues No. 2 and 3 are
answered and decid ed accordingly, while issue No.l is answered in the negative and against
the respondent.

Issue No. 4

30. It has not been shown by the respondent as to how the present petition/statement
of claim is not maintainable. Moreover, this issue was not pressed for by the learned
District Attorney appearing for the respondent at the time of arguments. Otherwise also,
from the pleadings and evidence on record, it cannot be said that the petition/statement of
claim is not maintainable. Hence, this issue is answered in the negative and against the
respondent.
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Relief:

31. In the light of what has been discussed hereinabove while recording the findings
on issues supra, the respondent is hereby directed to pay a compensation of *1,25,000/-
(Rupees one lakh twenty five thousand only) to the petitioner in lieu of the reinstatement,
back wages, seniority and past service benefits. Amount of compensation so awarded shall
be paid by the respondent to the petitioner within four months from the date of receipt of
Award failing which the respondent shall be liable to pay interest @ 9% per annum on the
said amount from the date of award till realization/deposit of the amount. In the peculiar
facts and circumstances of the case, the parties are left to bear their own costs. The reference
is answered accordingly. A copy of this Award be sent to the appropriate Government for
publication in the official gazette and the file after due completion be consigned to the Record
Room.

Announced in the open Court today this 7th day of January, 2019.

Sd/-

(YOGESHJASWAL),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.

Ref. No. 102/18

Sh. Gulshan Samotia s/o Sh. Khajan Chand, r/o V.P.O. Bhapoo, Tehsil Indora,
District Kangra, H.P. .. Petitioner.

Versus

1. The Executive Engineer, H.P.S.E.B.L. Division, Fatehpur, District Kangra, H.P.
2. The Vigilant Hawks, 186, Defense Colony, P.O. Jandwal, District Pathankot,
Punjab(contractor). ..Respondents.

14-01-2019  Present: Petitioner in person.
None for the respondents.

Today petitioner has made a statement that he does not want to pursue this case.
Statement recorded and placed on file. In view of the separate statement made by the
petitioner, this reference No. 102/18 is dismissed as withdrawn.

Reference is answered in the aforesaid terms. The parties to bear their own costs.
Let copy of the Order/Award be sent to the appropriate

Government for information and further necessary action/publication. The file, after
due completion be consigned to the records.

Announced: Sd/-
14-01-2019 (YOGESH JASWAL),
Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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INTHE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOU
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA ATDHARAMSHALA (H.P.)

Ref. No. 1 74/2016
Date of Institution :20-02-2016
Date of Decision 1 14-01-2019

Shri Charan Dass s/o Shri Kishan Chand, r/o Village Shagli, P.O. Kothi, Tehsil Pangi,
District Chamba, H.P. ..Petitioner.

Versus

The Executive Engineer, Killar Division, H.P.P.W.D., Killar (Pangi), District Chamba,
H.P. ..Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. Rajeev Dharmani, Adv. For the Respondent
: Sh. Sanjeev Singh Rana, D.A.

AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the industrial dispute raised by the worker Shri Charan Dass s/o Shri Kishan

Chand, r/o Village Shagli, P.O. Kothi, Tehsil Pangi, District Chamba, H.P. before
the Executive Engineer, Killar Division, H.P.P.W.D. Killar (Pangi), District
Chamba, H.P. vide demand notice dated nil received in the Labour Office Chamba
on 31-10-2011 regarding his alleged illegal termination of services during June, 2004
suffers from delay and laches? If not, whether termination of services of Shri Charan
Dass s/o Shri Kishan Chand, r/o Village Shagli, P.O. Kothi, Tehsil Pangi, District
Chamba, H.P. by the Executive Engineer, Killar Divisions, H.P.P.W.D. Killar (Pangi),
District Chamba, H.P. during June, 2004, without complying the provisions of the
Industrial Disputes Act, 1947, is legal and justified? If not, what amount of back
wages, seniority, past service benefits and compensation the above aggrieved
workman is entitled to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim, is that he
was appointed as daily waged beldar on muster roll basis, without any appointment letter, in
the year 1991. He continuously worked with intermittent breaks uptil October, 2004 with
the respondent. Fictional breaks were given from time to time so that 160 days could not
be completed in each calendar year. It is also an averment that the respondent had not
maintained the seniority and persons junior to the petitioner have been allowed to continue as
beldars. The respondent had violated the principle of ‘first come last go’. For the tribal
area, the State of Himachal Pradesh had framed a policy for regularization of daily waged
workers who had worked for 160 days in each calendar year. It is further the case of the
petitioner that the petitioner had been retrenched without giving notice of retrenchment and
compensation in lieu thereof. The breaks were to be counted as continuous service for the
purpose of calculation of 160 days, as provided under Section 25-B of the Industrial
Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for short). At the time of his
termination, the persons junior to him were retained in service by the respondent. The names
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of the juniors, who were retained in service by the respondent are S/Shri Suraj Ram, Chunku,
Budhi Ram and Dev Raj. He was not given an opportunity of re-employment. From the date
of his disengagement, he is unemployed. He had approached the respondent time and again to
re-engage his services, but in vain. He is entitled to regularization after completion of eight
years of service with all consequential benefits. He has been discriminated. The act and
conduct of the respondent is illegal and unjustified. It is also violative of Sections 25-F, 25-G
and 25-H of'the Act.

As such, it is evident from the prayer clause of the petition/statement of claim,
the petitioner has claimed the following relief(s) in this case:—

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and he be
granted all consequential benefits as also the other allowances, besides being other
benefits and regularizations after eight years of service with seniority and back wages,
and other relief(s) to which the claimant may be found entitled to.”

3.  On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack
of maintainability and that the petition was bad on account of delay and laches have been
taken. It was asserted that the petitioner was engaged as a daily waged beldar in the year
2001 and who remained engaged till the year 2004. He had worked intermittently with the
department and had left the job of his own sweet will, and had been coming to work at his
own convenience. No fictional breaks had ever been given to him by the respondent. He had
not completed 160 days in any calendar year, as required for the tribal area of Pangi Tehsil, as
is evident from the mandays chart. It was also asserted that the services of the petitioner had
never been terminated by the respondent. He had never approached the respondent and had
left the work of his own sweet will and volition. Regarding the allegation of engagement of
persons junior to the petitioner, it was asserted that they were appointed as per orders of the
Labour Court. No other workmen junior to the petitioner had ever been retained in service by
the respondent. Since, the petitioner had left the job of his own, there was no need of serving a
notice upon him or to pay one month wages in lieu thereof. The respondent had not violated
the principle of ‘last come first go’. If the petitioner had been terminated in the year
2004, he certainly would have raised an industrial dispute, but the same was raised by him
before the Labour Officer only in the year 2011, i.e. after about 7 years, hence the same is
bad due to delay and laches. Since the services of the petitioner had not been terminated by
the respondent, the question of issuance of notice or wages in lieu thereof did not arise and
there was also no necessity to charge-sheet or issue any notice to him after his termination. It
was specifically asserted that the petitioner was an agriculturist and was gainfully employed,
hence was not entitled for back wages.

In these circumstances, the respondent prays that the petition in hand be
dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement
of claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination
and adjudication by this Tribunal vide order dated 22-8-2017:—

(1) Whether the industrial dispute raised by petitioner vide demand notice nil qua his
termination of service during June, 2004 by respondent suffers from the vice of
delay and laches as alleged? If so, its effect? ..OPP.
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(2) Whether termination of the services of petitioner by the respondent during June,
2004 is/was illegal and unjustified as alleged? .OPP.

(3) If issue No. 2 is proved in affirmative, to what service benefits the petitioner is
entitled to? .OPP.

(4)  Whether the claim petition is not maintainable in the present form as alleged?
..OPR.
Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the
issues so framed. The petitioner, namely Shri Charan Dass appeared as PW1 and tendered
in evidence his statement by way of affidavit Ex. PWI1/A, copy of demand notice Ex.
PWI1/B & copy of seniority list Ex. PW1/C. The respondent examined one Shri B.K. Kapil,
who tendered his statement by way of affidavit Ex. RWI/A, copy of mandays chart of
petitioner Ex. RW1/B and copy of mandays chart of the co-workers Ex. RW1/C.

7. Arguments of the learned counsel for the petitioner and District Attorney for the
respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:—

Issue No. 1 : No

Issue No. 2 :Yes

Issue No. 3 : Discussed

Issue No. 4 : No

Relief. : Petition is partly allowed awarding lump sum compen-

sation of " 25,000/- per operative part of award.
REASONS FOR FINDINGS
Issues No. 1 to 3:

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Shri Charan Dass (petitioner) stepped into the witness box as PWI1. In his
affidavit Ex.PW1/A submitted under Order 18, Rule 4 of the Code of Civil Procedure,
he reiterated on oath the contents of the petition/statement of claim in its entirety.

11. In the cross-examination, he denied that he had been engaged as a daily waged
beldar from June, 2001 uptil June, 2004. He also specifically denied that in between he of
his own had been absenting himself. Volunteered that, he had worked from the year 1991
uptil October, 2004. He categorically denied that after June, 2004, he had never worked
with the respondent/department. He also denied that he had not worked for 160 days in all
the years to fulfill the criteria of tribal area. He further denied that he of his own left the job
in June, 2004 and thereafter had never returned to work. However, he admitted that the
respondent had never given fictional breaks to him. He works as an agriculturist and these
days is earning his livelihood from agricultural chores. He specifically denied that the co-
workers have been re-engaged as per the orders of the Court.
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12. Ex. PW1/B is the copy of demand notice served upon the respondent by the
petitioner.

13. Ex. PW1/C is the copy of mandays chart relating to Sh. Suraj Ram & ors.

14. Conversely, Shri B.K. Kapil, Executive Engineer, H.P.P.W.D., Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18, Rule 4
of the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

15. In the cross-examination, he admitted that the petitioner was employed as a daily
waged worker in the department. He was also categorical that no appointment order had
been issued while engaging the petitioner. He also clearly admitted that during the period of
work, no departmental inquiry had been initiated against the petitioner. He also clearly admitted
that as per the record, the petitioner had never been called again on work. Volunteered that, he
had left the job of his own. He also admitted that as per the Court orders, when the co-
workers were re-engaged, the petitioner had not been called for work.

16. Ex. RW1/B is the mandays chart relating to the petitioner.
17. Ex. RW1/C is the mandays chart relating to the co-workers.

18. The version of the petitioner is that his services were engaged as a daily waged
beldar by the respondent in the year 1991 and had worked as such till October, 2004.
The respondent has pleaded that the petitioner was appointed as a daily waged beldar in June,
2001 and he had worked as such uptil June, 2004. Although, the petitioner (PW1) in his
cross- examination denied the fact that he had been engaged in the month of June, 2001
by the respondent and had worked only uptil June, 2004, but the respondent has proved on
record the mandays chart pertaining to the petitioner as Ex. RW1/B. Its perusal discloses that
the services of the petitioner were engaged by the respondent in the month of June, 2001 for
the first time as daily waged beldar and he had only worked as such uptil June, 2004. The
claimant/petitioner has not placed or exhibited on record any document to show that he was
appointed by the respondent in the year 1991 and that he had worked upitl October, 2004, as
claimed.

19. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 109
days in the year 2001, 115 days in the year 2002, 61 days in the year 2003 and for 28 days in
the year 2004. Thus, in his total service for a period of four years in between June, 2001 to
June, 2004, he had only worked for 313 days. Be it recorded here that the petitioner had not
worked for more than 160 days preceding 12 calendar months from the date of his termination,
which is claimed to have taken place by the petitioner as per petition/statement of claim in
October, 2004. Since, there is no reference received from the Labour Commissioner on the
point of artificial breaks, this Court is to confine its findings only with regard to alleged illegal
termination. Even otherwise, the petitioner while under cross-examination clearly admitted
that no intentional fictional breaks had been given to him by the respondent. It is
established on record that the petitioner had not worked for 160 days preceding 12
calendar months from the date of his termination. It is evident from the mandays chart that
in the year 2004 the petitioner had only worked for 28 days, therefore, immediately in the
preceding 12 calendar months from the month of termination, petitioner had not worked for
160 days, so as to meet the requirement of law of having continuous service of one year.
Thus, it was not required of the respondent to have issued any notice as provided under
Section 25-F of the Act. So, it can safely be held that the respondent had not violated the
provisions of Section 25-F of the Act, as claimed by the petitioner.



JoT07, feArae uee, 21 RIawR, 2019 /30 HIGUS, 1941 6083

20. A plea was taken by the respondent that the petitioner was an intermittent worker.
He left the job of his own free will and volition. It is well known that the abandonment has to
be proved like any other fact by the respondent/employer. Simply because a workman fails to
report for duty, it cannot be presumed that he/she has left/abandoned the job. There is
nothing on the record to show that a notice was served upon the petitioner by the respondent
calling upon him to resume the duties after he allegedly left the same. Absence from duty is a
serious misconduct. Admittedly, no disciplinary proceedings were initiated against the
petitioner by the respondent for his alleged willful absence from duty. Shri B.K. Kapil (RW1)
clearly admitted that during the period of work, no departmental inquiry had been initiated
against the petitioner. Thus, the plea of abandonment put forth by the respondent/employer is
not established.

21. Ex. RWI1/C, the mandays chart/seniority list of beldar category relating to Shri
Suraj Ram and three others, reveals that Shri Dev Raj was appointed in the year 1989,
whereas the services of Shri Suraj Ram were engaged in the year 1997, while those of Shri
Chunku in the year 2000 and that of Shri Budhi Ram in the year 2001. As per the mandays
chart of the co-workers placed on the file as Ex. PW1/C, one of Smt. Ram Dei mentioned at
serial No. 11 was initially appointed as beldar in the year 2003. Of course, notes have been
given on Ex. RWI1/C and Ex. PW1/C that all these workers (except for Shri Parkash Chand
mentioned at serial No. 5 on Ex. PWI1/C), were engaged as per the orders of this
Court/Tribunal. At the cost of reiteration, I will like to add that the month of initial
appointment of the petitioner as per Ex. RW1/B is June, 2001. There is nothing on record to
show that Shri Budhi Ram and Smt. Ram Dei were senior to the petitioner. This indicates
that the persons junior to the petitioner are still serving the respondent/department. The
latter had failed to adhere to the principle of ‘last come first go’. Retaining the juniors at the
cost of senior is nothing but unfair labour practice. There is nothing on the file to establish
that at the time of re-engaging the persons junior to the petitioner, an opportunity of re-
employment was afforded to him.

22. Such being the situation, I have no hesitation to conclude that respondent has
contravened the provisions of Sections 25-G and 25-H of the Act.

23. Faced with the situation, it was contended for the respondent that the junior
workers had been engaged and retained in service as per the orders of Labour Court-
cum-Industrial Tribunal. No doubt, a note has been given on Ex. RW1/C that all the co-
workers had been re-engaged as per the orders of Labour Court-cum-Industrial Tribunal, but
merely because on the basis of orders of the Court the persons shown therein had been re-
engaged, does not defeat the claim of petitioner that they were juniors to him. Even if the
petitioner has failed to prove on record that he had worked for more than 160 days and that as
per the policy framed by the Government of Himachal Pradesh from time to time, he was
entitled for regularization of his service, but the respondent cannot be absolved from its
accountability with regard to the provisions of Sections 25-G and 25-H of the Act, which as
discussed above have been violated.

24. While testifying in the Court as PW1, the petitioner has given his age as 48 years.
It is well known that a person like the petitioner will not sit at home during the period he
is/was out of the service. Otherwise too, during his cross-examination, the petitioner admitted
that he is an agriculturist and earns his livelihood by doing agricultural chores. It is also
evident from his cross-examination that he is having landed property. The petitioner has
failed to discharge the initial onus that during the period of his forced idleness, he is/was not
gainfully employed, so he is not entitled to the back wages.
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25. The learned District Attorney for the respondent contended that there being
inordinate delay in the steps taken by the petitioner for the redressal of his grievance, his
claim suffers from the vice of delay and laches, which disentitles him to the relief(s) he has
prayed for. This contention, to my thinking, appears to be ill conceived. The question of
delay and laches was considered by our own Hon’ble High Court in case titled as Divisional
Manager, Himachal Pradesh Forest Corporation, Division Sunder Nagar, District
Mandi, H.P. vs. Dilu Ram (CWP No. 95/2000 decided on 26-8-2004) wherein it was inter
alia held:—

“It is well settled that plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a mere
hypertechnical defence though reference to the Labour Court can be generally
questioned on the ground of delay alone. The provisions of Article 137 of the
Schedule to the Limitation Act, 1963 are not applicable to the proceedings under the
Act and that the relief under it cannot be denied to the workman merely on the
ground of delay (See Ajaib Singh FVs. Sirhind Co-op. Marketing-cum-Processing
Service Society Ltd. 1999 (82) FLR 137 (SC)....”

26. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007
(H.P.) 1160, delay of more than 10 years was condoned by our own Hon’ble High Court and
it was laid down that the principle of Limitation Act was not applicable to the industrial
dispute. Similarly, it was laid down by the Hon’ble Supreme Court in Ajayab Singh vs.
Sirhind Co-operative Marketing-cum-Processing Society Limited and Another, (1999) 6
SCC 82 that the principle of Limitation Act, 1963 did not apply to the proceeding under the
Industrial Disputes Act.

27. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings.
On failure of the conciliation move, the said Officer had referred the matter to the Labour
Commissioner, Himachal Pradesh vide his report under Section 12(4) of the Act. On the basis
of this report, the Labour Commissioner referred the dispute to this Court under Section
10(1) of the Act, vide Notification No. 11-5/99 (Lab.) ID/2012/Chamba, dated 27th January,
2016. In view of the period of time that elapsed before the matter came to be referred to
this Court, the petitioner who felt aggrieved by his unlawful retrenchment, cannot be said to
have delayed the steps he took for the redressal of his grievance. His claim, therefore, does
not suffer from the vice of delay and laches. So, the aforesaid contention of the learned
District Attorney merits rejection and is rejected.

28. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in
view all relevant factors including the mode and manner of appointment, nature of
employment, length of service, the ground on which termination has been set aside and the
delay in raising industrial dispute before grant of relief in an industrial dispute. It was also
observed that the workman had worked for 286 days and had raised industrial dispute in the
year 1992, whereas his services had been terminated in the year 1986 and had raised
industrial dispute afier six years. It was held that though the compensation awarded by the
Single Judge of the Hon’ble High Court was too low and liable to be enhanced by the
Division Bench, but surely reinstatement of the workman in the facts and circumstances was
not the appropriate relief and thus a lump-sum of Rs.1 lakh along-with interest @ 9% per
annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 04 years and actually
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worked for 313 days as per mandays chart on record and that the services of petitioner were
disengaged in June, 2004, who had worked as non-skilled worker and had raised industrial
dispute by issuance of demand notice after about seven years i.e. demand notice was given
on 20-10-2011. It is also pertinent to mention here that the petitioner on the date of filing the
claim petition, was aged 48 years and had a sufficient spell of life to work and earn his
livelihood. Taking into consideration the factors mentioned above and the precedent laid
down by the Hon’ble Supreme Court in Geetam Singh’s case (supra), the petitioner is not
entitled for reinstatement or for back wages, but only for lump sum compensation.

29. In view the discussion and findings arrived at by me above, a lump-sum
compensation of " 25,000/- (Rupees twenty five thousand only) would be an appropriate relief
to which the petitioner is entitled to in the facts and circumstances of the given case. It is
further made clear that amount of compensation shall be paid within four months from the
date of receipt of Award, failing which the petitioner would be entitled to interest @ 9% per
annum from date of Award till its realization. Issues No. 2 and 3 are answered and decided
accordingly, while issue No. 1 is answered in the negative and against the respondent.

Issue No. 4.

30. It has not been shown by the respondent as to how the present petition/statement
of claim is not maintainable. Moreover, this issue was not pressed for by the learned
District Attorney appearing for the respondent at the time of arguments. Otherwise also,
from the pleadings and evidence on record, it cannot be said that the petition/statement of
claim is not maintainable. Hence, this issue is answered in the negative and against the
respondent.

Relief:

31. In the light of what has been discussed hereinabove while recording the findings
on issues supra, the respondent is hereby directed to pay a compensation of * 25,000/-
(Rupees twenty five thousand only) to the petitioner in lieu of the reinstatement, back
wages, seniority and past service benefits. Amount of compensation so awarded shall be paid
by the respondent to the petitioner within four months from the date of receipt of Award failing
which the respondent shall be liable to pay interest @ 9% per annum on the said amount
from the date of award till realization/deposit of the amount. In the peculiar facts and
circumstances of the case, the parties are left to bear their own costs. The reference is
answered accordingly. A copy of this Award be sent to the appropriate Government for
publication in the official gazette and the file after due completion be consigned to the Record
Room.

Announced in the open Court today this 14th day of January, 2019.

Sd/-

(YOGESHJASWAL),

Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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IN THE COURT OF SHRIYOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL,KANGRA AT DHARAMSHALA (H.P.)

Ref. No. :10/2016
Date of Institution :02-1-2016
Date of Decision :15-01-2019

Smt. Janto Devi d/o Shri Jai Lal, r/o Village Kawas, P.O. Killar, Tehsil Pangi, District
Chamba, H.P. ..Petitioner.

Versus

The Executive Engineer, Killar Division, [.P.H./H.P.P.W.D. Division, Killar, Tehsil
Pangi, District Chamba, H.P. ..Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. O.P. Bhardwaj, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the industrial dispute raised by the worker Smt. Janto Devi d/o Shri Jai Lal,

r/o Village Kawas, P.O. Killar, Tehsil Pangi, District Chamba, H.P. before the
Executive Engineer, [.P.H/H.P.P.W.D. Division, Killar, Tehsil Pangi, District
Chamba, H.P. vide demand notice dated 6-12-2011 regarding her alleged illegal
termination of service during October, 2002 suffers from delay and laches? If not,
Whether termination of the services of Smt. Janto Devi d/o Shri Jai Lal, r/o Village
Kawas, P.O. Killar, Tehsil Pangi, District Chamba, H.P. by the Executive Engineer,
[.LP.H/H.P.P.W.D. Division, Killar, Tehsil Pangi, District Chamba, H.P. during
October, 2002, without complying the provisions of the Industrial Disputes Act,
1947, is legal and justified? If not, what amount of back wages, seniority, past
service benefits and compensation the above aggrieved workman is entitled to from the
above employer?”

2. The case of the petitioner, as it emerges from the statement of claim, is that she
was appointed as daily waged beldar on muster roll basis, without any appointment letter, in
the year 1994. She continuously worked with intermittent breaks uptil December, 2002
with the respondent. Fictional breaks were given from time to time so that 160 days
could not be completed in each calendar year. It is also an averment that the respondent had
not maintained the seniority and persons junior to the petitioner have been allowed to
continue as beldars. The respondent had violated the principle of ‘first come last go’. For
the tribal area, the State of Himachal Pradesh had framed a policy for regularization of
daily waged workers who had worked for 160 days in each calendar year. It is further
the case of the petitioner that the petitioner had been retrenched without giving notice of
retrenchment and compensation in lieu thereof. The breaks were to be counted as continuous
service for the purpose of calculation of 160 days, as provided under Section 25-B of the
Industrial Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for short). At the time of
her termination, the persons junior to her were retained in service by the respondent. The
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names of the juniors, who were retained in service by the respondent are S/Smt./Shri Gurdev,
Man Dei, Sher Singh, Balwant, Dila Ram, Tek Chand, Bhag Dei, Ram Dei, Dev Raj and
Bameshwar Dutt. She was not given an opportunity of re-employment. From the date of
her disengagement, she is unemployed. She had approached the respondent time and again to
re-engage her services, but in vain. She is entitled to regularization after completion of eight
years of service with all consequential benefits. She has been discriminated. The act and
conduct of the respondent is illegal and unjustified. It is also violative of Sections 25-F, 25-G
and 25-H ofthe Act.

As such, it is evident from the prayer clause of the petition/statement of claim,
the petitioner has claimed the following relief(s) in this case:—

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and she be
granted all consequential benefits as also the other allowances, besides being other
benefits and regularizations after eight years of service with seniority and back wages,
and other relief(s) to which the claimant may be found entitled to.”

3. On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack
of maintainability and that the petition was bad on account of delay and laches have been
taken. It was asserted that the petitioner was engaged as a daily waged beldar in the year
1994 and who remained engaged till the year 2002. She had worked intermittently with the
department and had left the job of her own sweet will, and had been coming to work at her
own convenience. No fictional breaks had ever been given to her by the respondent. She had
not completed 160 days in any calendar year, as required for the tribal area of Pangi Tehsil, as
is evident from the mandays chart. It was also asserted that the services of the petitioner had
never been terminated by the respondent. She had never approached the respondent and had
left the work of her own sweet will and volition. Regarding the allegation of engagement of
persons junior to the petitioner, it was asserted that they were appointed as per orders of the
Labour Court. No other workmen junior to the petitioner had ever been retained in service by
the respondent. Since, the petitioner had left the job of her own, there was no need of serving
a notice upon her or to pay one month wages in lieu thereof. The respondent had not violated
the principle of ‘last come first go’. If the petitioner had been terminated in the year 2002,
she certainly would have raised an industrial dispute, but the same was raised by her before
the Labour Officer only in the year 2011, i.e. after about 09 years, hence the same is bad
due to delay and laches. Since the services of the petitioner had not been terminated by the
respondent, the question of issuance of notice or wages in lieu thereof did not arise and there
was also no necessity to charge-sheet or issue any notice to her after her termination. It was
specifically asserted that the petitioner was an agriculturist and was gainfully employed, hence
was not entitled for back wages.

In these circumstances, the respondent prays that the petition in hand be
dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement
of claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination
and adjudication by this Tribunal vide order dated 12-6-2018:—

(1) Whether industrial dispute raised by petitioner vide demand notice dated
6-12-2011 gua her termination of service during October, 2002 by respondent
suffers from the vice of delay and laches as alleged? If so, its effect? ..OPP.
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(2) Whether termination of service of petitioner by the respondent during October,

2002 is/was legal and justified? ..OPP.
(3) If issue No.2 is proved in affirmative, to what service benefits the petitioner is
entitled to? ..OPP.
(4)  Whether the claim petition is not maintainable in the present form? ..OPR.
Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the
issues so framed. The petitioner, namely Smt. Janto Devi appeared as PW1 and tendered
in evidence her statement by way of affidavit Ex. PW1/A and copy of seniority list Ex.
PWI1/B. The respondent examined one Shri B.K. Kapil, who tendered his statement by way
of affidavit Ex. RWI1/A, copy of mandays chart of petitioner Ex. RW1/B and copy of
mandays chart of the co-workers Ex. RW1/C.

7. Arguments of the learned counsel for the petitioner and District Attorney for the
respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:—

Issue No. 1 : No

Issue No. 2 :No

Issue No. 3 : Discussed

Issue No. 4 :No

Relief. : Petition is partly allowed awarding lump sum compen-

sation of " 1,30,000/- per operative part of award.

REASONS FOR FINDINGS
Issues No. 1 to 3:

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Smt. Janto Devi (petitioner) stepped into the witness box as PW1. In her affidavit
Ex.PWI1/A submitted under Order 18, Rule 4 of the Code of Civil Procedure, she reiterated
on oath the contents of the petition/statement of claim in its entirety.

11. In the cross-examination, she denied that she had been engaged as a daily waged
beldar from June, 1994 uptil October, 2002. She also specifically denied that in between she
of her own had been absenting herself. Volunteered that, she had worked from the year 1994
uptil October, 2002. She categorically denied that after October, 2002, she had never worked
with the respondent/department. She also denied that she had not worked for 160 days in all
the years to fulfill the criteria of tribal area. She further denied that she of her own left the
job in October, 2002 and thereafter had never returned to work. However, she admitted that
the respondent had never given fictional breaks to him. She works as an agriculturist and
these days is earning her livelihood from agricultural chores. She specifically denied that the
co-workers have been re- engaged as per the orders of the Court.
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12. Ex. PW1/B is the copy of seniority list relating to Shri Suraj Ram and others.

13. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18, Rule 4
of the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

14. In the cross-examination, he admitted that the petitioner was employed as a daily
waged worker in the department. He was also categorical that no appointment order had
been issued while engaging the petitioner. He also clearly admitted that during the period of
work, no departmental inquiry had been initiated against the petitioner. He also clearly admitted
that as per the record, the petitioner had never been called again on work. Volunteered that, she
had left the job of her own. He also admitted that as per the Court orders, when the co-
workers were reengaged, the petitioner had not been called for work.

15. Ex. RW1/B is the mandays chart relating to the petitioner.
16. Ex. RW1/C is the mandays chart relating to the co-workers.

17. The version of the petitioner is that her services were engaged as a daily waged
beldar by the respondent in the year 1994 and had worked as such till December, 2002.
The respondent has pleaded that the petitioner was appointed as a daily waged beldar in the year
1994 and she had worked as such uptil 2002. Although, the petitioner (PW1) in her cross-
examination denied the fact that she had been engaged in the month of June, 1994 by the
respondent and had worked only uptil October, 2002, but the respondent has proved on
record the mandays chart pertaining to the petitioner as Ex. RW1/B. Its perusal discloses that
the services of the petitioner were engaged by the respondent in the month of June, 1994 for
the first time as daily waged beldar and she had only worked as such uptil October, 2002.
The claimant/petitioner has not placed or exhibited on record any document to show that she
was appointed by the respondent in the year 1994 and that she had worked uptil December,
2002, as claimed.

18. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 177
days in the year 1994, 150 days in the year 1995, 148 days in the year 1996, 172 days in the
year 1997, 167 days in the year 1998, 140% days in the year 1999, 152': days in the year
2000 142 days in the year 2001 and for 152 days in the year 2002. Thus, in her total service for
a period of nine years in between June, 1994 to October, 2002, she had only worked for
1401 days. Be it recorded here that the petitioner had not worked for more than 160 days
preceding 12 calendar months from the date of her termination, which is claimed to have
taken place by the petitioner as per petition/statement of claim in December, 2002. Since,
there is no reference received from the Labour Commissioner on the point of artificial breaks,
this Court is to confine its findings only with regard to alleged illegal termination. Even
otherwise, the petitioner while under cross- examination clearly admitted that no intentional
fictional breaks had been given to her by the respondent. It is established on record that the
petitioner had not worked for 160 days preceding 12 calendar months from the date of her
termination. It is evident from the mandays chart that in the year 2002 the petitioner had
only worked for 152 days, therefore, immediately in the preceding 12 calendar months
from the month of termination, petitioner had not worked for 160 days, so as to meet the
requirement of law of having continuous service of one year. Thus, it was not required of the
respondent to have issued any notice as provided under Section 25-F of the Act. So, it can
safely be held that the respondent had not violated the provisions of Section 25-F of the Act, as
claimed by the petitioner.
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19. A plea was taken by the respondent that the petitioner was an intermittent worker.
She left the job of her own free will and volition. It is well known that the abandonment has to
be proved like any other fact by the respondent/employer. In Eagle Hunter Solutions Ltd. vs.
Sh. Prem Chand reported in /2019 (160) FLR 16/, it has been held by the Hon’ble Delhi
High Court that burden of proving of abandonment is upon the management. Simply
because a workman fails to report for duty, it cannot be presumed that he/she has
left/abandoned the job. There is nothing on the record to show that a notice was served
upon the petitioner by the respondent calling upon her to resume the duties after she
allegedly left the same. Absence from duty is a serious misconduct. Admittedly, no
disciplinary proceedings were initiated against the petitioner by the respondent for her alleged
willful absence from duty. Shri B.K. Kapil (RW1) clearly admitted that during the period
of work, no departmental inquiry had been initiated against the petitioner. Thus, the plea of
abandonment put forth by the respondent/employer is not established.

20. Ex. RWI1/C, the mandays chart/seniority list of beldar category relating to Shri
Suraj Ram and seventeen others, reveals that Shri Dev Raj was appointed in the year
1989, whereas the services of Shri Balwant Kumar were engaged in the year 1994, those
of Shri Bameshwar Dutt were engaged in the year 1995, those of S/Shri Raj Kumar and Sher
Singh in the year 1996, those of S/Shri Suraj Ram, Parkash Chand, Hari Ram, Chuni Lal and
Smt. Sarita Devi were engaged in the year 1997, those of Shri Jai Dass in the year 1998,
those of Shri Tek Chand were engaged in the year 1999, while those of Shri Chunku in the year
2000, those of Shri Budhi Ram in the year 2001 and that of Smt. Ram Dei in the year 2003.
Of course, a note has been given on Ex. RW1/C that all these workers, except for Shri
Parkash Chand mentioned at serial No.5, were engaged as per the orders of this
Court/Tribunal. At the cost of reiteration, I will like to add that the month of initial
appointment of the petitioner as per Ex. RW1/B is June, 1994. There is nothing on record to
show that S/Shri Suraj Ram, Jai Dass, Tek Chand, Chunku Ram, Parkash Chand, Budhi Ram,
Bameshwar Dutt, Raj Kumar, Smt. Bhag Dei, Smt. Ram Dei, Smt. Sarita Devi, Hari Ram,
Baldev, Balwant Kumar, Sher Singh and Chuni Lal were senior to the petitioner. This
indicates that the persons junior to the petitioner are still serving the respondent/
department. The latter had failed to adhere to the principle of ‘last come first go’. Retaining
the juniors at the cost of senior is nothing but unfair labour practice. There is nothing on the
file to establish that at the time of re-engaging the persons junior to the petitioner, an
opportunity of re-employment was afforded to him.

21. Such being the situation, I have no hesitation to conclude that respondent has
contravened the provisions of Sections 25-G and 25-H of the Act.

22. Faced with the situation, it was contended for the respondent that the junior
workers had been engaged and retained in service as per the orders of Labour Court-
cum-Industrial Tribunal. No doubt, a note has been given on Ex. RWI1/C that all the
co-workers had been re-engaged as per the orders of Labour Court-cum-Industrial Tribunal,
but merely because on the basis of orders of the Court the persons shown therein had been
re-engaged, does not defeat the claim of petitioner that they were juniors to her. Even if the
petitioner has failed to prove on record that she had worked for more than 160 days and that as
per the policy framed by the Government of Himachal Pradesh from time to time, she was
entitled for regularization of her service, but the respondent cannot be absolved from its
accountability with regard to the provisions of Sections 25-G and 25-H of the Act, which as
discussed above have been violated.

23. While testifying in the Court as PW1, the petitioner has given her age as 55 years.
It is well known that a person like the petitioner will not sit at home during the period she
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is/was out of the service. Otherwise too, during her cross-examination, the petitioner admitted
that she is an agriculturist and earns her livelihood by doing agricultural chores. It is also
evident from her cross-examination that she is having landed property. The petitioner has
failed to discharge the initial onus that during the period of her forced idleness, she is/was not
gainfully employed, so she is not entitled to the back wages.

24. The learned District Attorney for the respondent contended that there being
inordinate delay in the steps taken by the petitioner for the redressal of her grievance, her
claim suffers from the vice of delay and laches, which disentitles her to the relief(s) she has
prayed for. This contention, to my thinking, appears to be ill conceived. The question of
delay and laches was considered by our own Hon’ble High Court in case titled as Divisional
Manager, Himachal Pradesh Forest Corporation, Division Sunder Nagar, District
Mandi, H.P. vs. Dilu Ram (CWP No. 95/2000 decided on 26-8-2004) wherein it was inter
alia held:—

“It is well settled that plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a mere
hypertechnical defence though reference to the Labour Court can be generally
questioned on the ground of delay alone. The provisions of Article 137 of the
Schedule to the Limitation Act, 1963 are not applicable to the proceedings under the
Act and that the relief under it cannot be denied to the workman merely on the
ground of delay (See Ajaib Singh v. Sirhind Co-op. Marketing-cum-Processing
Service Society Ltd. 1999 (82) FLR 137 (SC)....”

25. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007
(HP) 1160, delay of more than 10 years was condoned by our own Hon’ble High C ourt and
it was laid down that the principle of Limitation Act was not applicable to the industrial
dispute. Similarly, it was laid down by the Hon’ble Supreme Court in Ajayab Singh vs.
Sirhind Co- operative Marketing-cam-Processing Society Limited and Anot her, (1999) 6
SCC 82 that the principle of Limitation Act, 1963 did not apply to the proceeding under the
Industrial Disputes Act.

26. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings.
On failure of the conciliation move, the said Officer had referred the matter to the Labour
Commissioner, Himachal Pradesh vide her report under Section 12(4) of the Act. On the basis
of this report, the Labour Commissioner referred the dispute to this Court under Section
10(1) of the Act, vide Notification No. 11-5/99(Lab.)ID/2015/Chamba, dated 17th
December, 2015. In view of the period of time that elapsed before the matter came to be
referred to this Court, the petitioner who felt aggrieved by her unlawful retrenchment, cannot
be said to have delayed the steps she took for the redressal of her grievance. Her claim,
therefore, does not suffer from the vice of delay and laches. So, the aforesaid contention of
the learned District Attorney merits rejection and is rejected.

27. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in
view all relevant factors including the mode and manner of appointment, nature of
employment, length of service, the ground on which termination has been set aside and the
delay in raising industrial dispute before grant of relief in an industrial dispute. It was also
observed that the workman had worked for 286 days and had raised industrial dispute in the
year 1992, whereas her services had been terminated in the year 1986 and had raised
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industrial dispute after six years. It was held that though the compensation awarded by the
Single Judge of the Hon’ble High Court was too low and liable to be enhanced by the
Division Bench, but surely reinstatement of the workman in the facts and circumstances was
not the appropriate relief and thus a lump-sum of Rs.1 lakh along-with interest @ 9% per
annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 09 years and actually
worked for 1401 days as per mandays chart on record and that the services of petitioner were
disengaged in October, 2002, who had worked as non- skilled worker and had raised
industrial dispute by issuance of demand notice after about nine years i.e. demand notice was
given on 06-12-2011. It is also pertinent to mention here that the petitioner on the date of
filing the claim petition, was aged 55 years and had a sufficient spell of life to work and earn
her livelihood. Taking into consideration the factors mentioned above and the precedent laid
down by the Hon’ble Supreme Court in Geetam Singh’s case (supra), the petitioner is not
entitled for reinstatement or for back wages, but only for lump sum compensation.

28. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of * 1,30,000/- (Rupees one lakh thirty thousand only) would be an
appropriate relief to which the petitioner is entitled to in the facts and circumstances of the
given case. It is further made clear that amount of compensation shall be paid within four
months from the date of receipt of Award, failing which the petitioner would be entitled to
interest @ 9% per annum from date of Award till its realization. Issues No. 2 and 3 are
answered and decided accordingly, while issue No.1 is answered in the negative and against the
respondent.

Issue No. 4.

29. It has not been shown by the respondent as to how the present petition/statement
of claim is not maintainable. Moreover, this issue was not pressed for by the learned
District Attorney appearing for the respondent at the time of arguments. Otherwise also,
from the pleadings and evidence on record, it cannot be said that the petition/statement of
claim is not maintainable. Hence, this issue is answered in the negative and against the
respondent.

Relief:

30. In the light of what has been discussed hereinabove while recording the findings
on issues supra, the respondent is hereby directed to pay a compensation of * 1,30,000/-
(Rupees one lakh thirty thousand only) to the petitioner in lieu of the reinstatement, back
wages, seniority and past service benefits. Amount of compensation so awarded shall be paid
by the respondent to the petitioner within four months from the date of receipt of Award failing
which the respondent shall be liable to pay interest @ 9% per annum on the said amount
from the date of award till realization/deposit of the amount. In the peculiar facts and
circumstances of the case, the parties are left to bear their own costs. The reference is
answered accordingly. A copy of this Award be sent to the appropriate Government for
publication in the official gazette and the file after due completion be consigned to the Record
Room.

Announced in the open Court today this 15th day of January, 2019.

Sd/-

(YOGESHJASWAL),

Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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IN THE COURT OF SHRIYOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. :170/2016
Date of Institution :17-3-2016
Date of Decision :15-01-2019

Shri Man Singh s/o Shri Ram Nath, r/o Village Tatan, P.O. Karyas, Tehsil Pangi,
District Chamba, H.P. ..Petitioner.

Versus

The Executive Engineer, Killar Division, H.P.P.W.D. Killar (Pangi), District Chamba,
H.P. ..Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. I.S. Jaryal, AR
For the Respondent : Sh. Sanjeev Singh Rana, D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the industrial dispute raised by the worker Shri Man Singh s/o Shri Ram
Nath, r/o Village Tatan, P.O. Karyas, Tehsil Pangi, District Chamba, H.P. before the
Executive Engineer, Killar Division, H.P.P.W.D. Killar (Pangi), District Chamba,
H.P. vide demand notice dated nil received in the Labour Office Chamba on
23-06-2012 regarding alleged illegal termination of his services during October, 2001
suffers from delay and laches? If not, whether termination of services of Shri Man
Singh s/o Shri Ram Nath, r/o Village Tatan, P.O. Karyas, Tehsil Pangi, District
Chamba, H.P. by the Executive Engineer, Killar Division, H.P.P.W.D. Killar
(Pangi), District Chamba, H.P. during October, 2001, without complying the
provisions of the Industrial Disputes Act, 1947, is legal and justified? If not, what
amount of back wages, seniority, past service benefits and compensation the above
aggrieved workman is entitled to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim, is that he
was appointed as daily waged beldar on muster roll basis in the month of November, 1994.
He continuously worked with intermittent breaks uptil October, 2001 with the respondent.
Fictional breaks were given from time to time so that 160 days could not be completed in
each calendar year. It is also an averment that the respondent had not maintained the
seniority and persons junior to the petitioner have been allowed to continue as beldars. The
respondent had vi olated the principle of ‘last come first go’. For the tribal area, the State of
Himachal Pradesh had framed a policy for regularization of daily waged workers who had
worked for 160 days in each calendar year. It is further the case of the petitioner that the
petitioner had been retrenched without giving notice of retrenchment and compensation in
lieu thereof. The breaks were to be counted as continuous service for the purpose of
calculation of 160 days, as provided under Section 25 -B of the Industrial Disputes Act, 1947
(hereinafter referred to as ‘the Act’ for short). At the time of his termination, the persons
junior to him were retained in service by the respondent. The names of the juniors, who were
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retained in service by the respondent are S/Shri Hukkam Chand, Suraj Ram, Ludder Singh,
Karam Dev, Mohinder Kumar, Jai Dass, Tek Chand, Sucheta Ram, Mohan Lal, Hari Nath,
Janam Singh, Smt. Jamna, S/Shri Raj Kumar and Man Singh, S/Smt. Sarita Devi, Chhin
Dei, Bhag Dei, Sur Dei, Shaymi, S/Shri Chunku Ram, Budhi Ram, Hari Ram, Budhi Ram,
Smt. Ram Dei, S/Shri Sham Lal, Dev Raj, Gautam Singh and Bameshwar. He was not given
an opportunity of re-employment. From the date of his disengagement, he is unemployed.
He had approached the respondent time and again to re-engage his services, but in vain. He
is entitled to regularization after completion of eight years of service with all
consequential benefits. He has been discriminated. The act and conduct of the respondent
is illegal and unjustified. It is also violative of Sections 25-F, 25-G and 25-H of the Act
and Articles 14 and 16 of Constitution of India.

As such, it is evident from the prayer clause of the petition/statement of claim,
the petitioner has claimed the following relief(s) in this case:—

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and he be
granted all consequential benefits as also the other allowances, besides being other
benefits and regularizations after eight years of service with seniority and back wages,
and other relief(s) to which the claimant may be found entitled to.”

3.  On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack
of maintainability and that the petition was bad on account of delay and laches have been
taken. It was asserted that the petitioner was engaged as a daily waged beldar in the year
1994 and who remained engaged till the year 1999. He had worked intermittently with the
department and had left the job of his own sweet will, and had been coming to work at his
own convenience. No fictional breaks had ever been given to him by the respondent. He had
not completed 160 days in any calendar year, as required for the tribal area of Pangi Tehsil, as
is evident from the mandays chart. It was also asserted that the services of the petitioner had
never been terminated by the respondent. He had never approached the respondent and had
left the work of his own sweet will and volition. Regarding the allegation of engagement of
persons junior to the petitioner mentioned at serial Nos. 1 to 24, 26 & 28 in para No. 4 of the
claim petition were appointed as per order of the Labour Court and at serial Nos. 25 & 27 as
harness case. No other workmen junior to the petitioner had ever been retained in service by
the respondent. Since, the petitioner had left the job of his own, there was no need of
serving a notice upon him or to pay one month wages in lieu thereof. The respondent had not
violated the principle of ‘last come first go’. If the petitioner had been terminated in the year
1999, he certainly would have raised an industrial dispute, but the same was raised by him
before the Labour Officer only in the year 2012, i.e. after about 13 years, hence the same is
bad due to delay and laches. Since the services of the petitioner had not been terminated by
the respondent, the question of issuance of notice or wages in lieu thereof did not arise and
there was also no necessity to charge-sheet or issue any notice to him after his termination. It
was specifically asserted that the petitioner was an agriculturist and was gainfully employed,
hence was not entitled for back wages.

In these circumstances, the respondent prays that the petition in hand be
dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement
of claim and refuted the objections put forth by the respondent.
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5. Out of pleadings of the parties, the following issues were settled for determination
and adjudication by this Tribunal vide order dated 07-3-2018:—

(1) Whether the industrial dispute raised by petitioner vide demand notice dated nil
qua his termination of service during Oct., 2001 by respondent suffers from the
vice of delay and laches as alleged? ..OPR.

(2) Whether termination of the services of petitioner by the respondent during
Oct., 2001 is/was illegal and unjustified as alleged? ..OPP.

(3) If issue No. 2 is proved in affirmative, to what service benefits the petitioner is
entitled to? ..OPP.

(4)  Whether the claim petition is not maintainable in the present form as alleged?
..OPR.
Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the
issues so framed. The petitioner, namely Shri Man Singh appeared as PW1 and tendered
in evidence his statement by way of affidavit Ex. PW1/A, copy of reply to the Conciliation
Officer Ex. PW1/B, copy of mandays chart of petitioner Ex. PW1/C and copies of mandays
chart Ex. PW1/D to Ex. PWI/N. The respondent examined one Shri B.K. Kapil, who
tendered his statement by way of affidavit Ex. RW1/A, copy of mandays chart of petitioner
Ex. RW1/B and copy of mandays chart of the co-workers Ex. RW1/C.

7. Arguments of the Learned Authorized Representative for the petitioner and
District Attorney for the respondent heard and records gone through.

8. For the reasons to be recorded hereinafier while discussing the issues for
determination, my findings thereon are as under:—

Issue No. 1 : No

Issue No. 2 :Yes

Issue No. 3 : Discussed

Issue No. 4 : No

Relief. : Petition is partly allowed awarding lump sum compen-

sation of " 1,00,000/- per operative part of award.
REASONS FOR FINDINGS
Issues No. 1 to 3:

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Shri Man Singh (petitioner) stepped into the witness box as PW1. In his affidavit
Ex.PW1/A submitted under Order 18, Rule 4 of the Code of Civil Procedure, he reiterated
on oath the contents of the petition/statement of claim in its entirety.
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11. In the cross-examination, he denied that he had been engaged as a daily waged
beldar from 1994 uptil 1999. He also specifically denied that in between he of his own had
been absenting himself. Volunteered that, he had worked from November, 1994 uptil October,
2001. He categorically denied that from November, 1999 uptil October, 2001, he had never
worked with the respondent/department. He also denied that he had not worked for 160 days
in all the years to fulfill the criteria of tribal area. He further denied that he of his own left
the job in October, 1999 and thereafter had never returned to work. However, he admitted
that the respondent had never given fictional breaks to him. He works as an agriculturist and
these days is earning his livelihood from agricultural chores. He specifically denied that the
co-workers have been re-engaged as per the orders of the Court.

12. Ex. PW1/B is the copy of reply written by the Executive Engineer, Killar
Division, HPPWD Killar (Pangi) to the Labour Officer-cum-Conciliation Officer, Chamba,
H.P. regarding conciliation meeting.

13. Ex. PW1/C is the copy of mandays chart relating to the petitioner.

14. Ex. PW1/D is the year-wise mandays chart relating to Smt. Chhin Dei and three
others.

15. Ex. PWIJE is the copy of seniority/regularization of daily waged workers relating
to Shri Dev Raj and Goutam Singh.

16. Ex. PWI/F is the copy of regularization of daily wages workers relating to Shri
Tek Chand and four others.

17. Ex. PW1/G is the copy of year-wise mandays detail relating to Shri Shiv Kumar
and thirteen others.

18. Exts. PWI1/H to K are the copies of seniority list in respect of Shri Sucheta Ram
and others.

19. Exts. PW1/L to N are the year-wise mandays chart relating to Shri Chunku Ram
and others working under the respondents.

20. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18, Rule 4
of the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

21. In the cross-examination, he admitted that the petitioner was employed as a daily
waged worker in the department. He was also categorical that no appointment order had
been issued while engaging the petitioner. He also clearly admitted that during the period of
work, no departmental inquiry had been initiated against the petitioner. He also clearly admitted
that as per the record, the petitioner had never been called again on work. Volunteered that, he
had left the job of his own. He further admitted that Ex. PW1/B to Ex. PW1/L were issued by
the respondent’s office. He clearly admitted that persons junior who had been continuously
worked, have been regularized. Volunteered that, only those persons have been regularized
who were engaged as per the Court orders.

22. Ex. RW1/B is the mandays chart relating to the petitioner.

23. Ex. RW1/C is the mandays chart relating to the co-workers.
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24. The version of the petitioner is that his services were engaged as a daily waged
beldar by the respondent in the year 1994 and had worked as such till October, 2001.
The respondent has pleaded that the petitioner was appointed as a daily waged beldar in the year
1994 and he had worked as such uptil the year, 1999. The petitioner (PW1) in his cross-
examination denied the fact that he had been engaged in the year 1994 by the respondent and
had worked only uptil the year, 1999. Although, the respondent has proved on record the
mandays chart pertaining to the petitioner as Ex. RW1/B, whose perusal reveals that the
services of the petitioner were engaged in the month of November, 1994 for the first time as
daily waged beldar and he had only worked as such uptil October, 1999. But, however, the
petitioner has also placed and exhibited on record his mandays chart as Ex. PW1/C. Its
perusal discloses that the petitioner had been engaged for the first time as beldar in the
month of November, 1994 and that he had worked as such uptil October, 2001. Be it recorded
here that this mandays chart has also been issued by the respondent and its genuineness was
not disputed by him either at the time of evidence or during the course of arguments. This
document would negate the plea of the respondent and probablize the stand taken by the
petitioner that he was appointed as a daily waged beldar in the year 1994 and that he had
worked as such uptil October, 2001.

25. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 32 days
in the year 1994, 97.5 days in the year 1995, 58 days in the year 1996, 163 days in the year
1997, 189 days in the year 1998, 114 days in the year 1999 and for 99 days in the year
2001. This document further shows that in the year 2000, the petitioner had not worked for
a single day. Thus, in his total service for a period of seven years in between November,
1994 to October, 2001, he had only worked for 744.5 days. Be it recorded here that the
petitioner had not worked for more than 160 days preceding 12 calendar months from the
date of his termination, which is claimed to have taken place by the petitioner as per
petition/statement of claim in October, 2001. Since, there is no reference received from the
Labour Commissioner on the point of artificial breaks, this Court is to confine its findings
only with regard to alleged illegal termination. Even otherwise, the petitioner while under
cross-examination clearly admitted that no intentional fictional breaks had been given to
him by the respondent. It is established on record that the petitioner had not worked for
160 days preceding 12 calendar months from the date of his termination. It is evident from
the mandays chart that in the year 2001 the petitioner had only worked for 91 days,
therefore, immediately in the preceding 12 calendar months from the month of termination,
petitioner had not worked for 160 days, so as to meet the requirement of law of having
continuous service of one year. Thus, it was not required of the respondent to have issued any
notice as provided under Section 25-F of the Act. So, it can safely be held that the respondent
had not violated the provisions of Section 25-F of the Act, as claimed by the petitioner.

26. A plea was taken by the respondent that the petitioner was an intermittent worker.
He left the job of his own free will and volition. It is well known that the abandonment has to
be proved like any other fact by the respondent/employer. In Eagle Hunter Solutions Ltd. vs.
Sh. Prem Chand reported in /2019 (160) FLR 16], it has been held by the Hon’ble Delhi
High Court that burden of proving of abandonment is upon the management. Simply
because a workman fails to report for duty, it cannot be presumed that he/she has
left/abandoned the job. There is nothing on the record to show that a notice was served
upon the petitioner by the respondent calling upon him to resume the duties after he allegedly
left the same. Absence from duty is a serious misconduct. Admittedly, no disciplinary
proceedings were initiated against the petitioner by the respondent for his alleged willful
absence from duty. Shri B.K. Kapil (RW1) clearly admitted that during the period of work,
no departmental inquiry had been initiated against the petitioner. Thus, the plea of
abandonment put forth by the respondent/employer is not established.
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27. Ex. RW1/C, the mandays chart/seniority list of beldar category relating to Shri
Hukkam Chand and twenty six others, reveals that Shri Dev Raj was appointed in the year
1989, whereas the services of Shri Karam Dev and Shri Raj Kumar were engaged in the
year 1996, those of S/Shri Hukkam Chand, Suraj Ram, Ludder Singh, Mohinder Singh, Hari
Nath, Janam Singh, Smt. Jamna, Man Singh, Smt. Sarita Devi and Hari Ram were engaged in
the year 1997, those of Shri Jai Dass and Mohan Lal in the year 1998, those of Shri Tek Chand
and Smt. Chhin Dei were engaged in the year 1999, while those of Smt. Bhag Dei, Smt. Sur
Dei, Smt. Shyami and Shri Chunku in the year 2000, those of Shri Sucheta Ram in the year
2001, while those of Smt. Ram Dei in the year 2003, those of Shri Shyam Lal in the year
2006 and that of Shri Gautam Singh in the year 2007. Of course, a note has been given on
Ex. RWI1/C that all these workers, except for Shri Shyam Lal and Shri Gautam Singh
mentioned at serial Nos. 26 & 27, were engaged as per the orders of this Court/Tribunal. At
the cost of reiteration, I will like to add that the month of initial appointment of the petitioner
as per Ex. RW1/B is November, 1994. There is nothing on record to show that the persons
figuring at serial Nos. 1 to 22 and 24 were senior to the petitioner. This indicates that the
persons junior to the petitioner are still serving the respondent/department. The latter had
failed to adhere to the principle of ‘last come first go’. Retaining the juniors at the cost of
senior is nothing but unfair labour practice. There is nothing on the file to establish that at
the time of re-engaging the persons junior to the petitioner, an opportunity of re-
employment was afforded to him.

28. Such being the situation, I have no hesitation to conclude that respondent has
contravened the provisions of Sections 25-G and 25-H of the Act.

29. Faced with the situation, it was contended for the respondent that the junior
workers had been engaged and retained in service as per the orders of Labour Court-
cum-Industrial Tribunal. No doubt, a note has been given on Ex. RW1/C that all the co-
workers had been re-engaged as per the orders of Labour Court-cum-Industrial Tribunal, but
merely because on the basis of orders of the Court the persons shown therein had been re-
engaged, does not defeat the claim of petitioner that they were juniors to him. Even if the
petitioner has failed to prove on record that he had worked for more than 160 days and that as
per the policy framed by the Government of Himachal Pradesh from time to time, he was
entitled for regularization of his service, but the respondent cannot be absolved from its
accountability with regard to the provisions of Sections 25-G and 25-H of the Act, which as
discussed above have been violated.

30. While testifying in the Court as PW1, the petitioner has given his age as 38 years.
It is well known that a person like the petitioner will not sit at home during the period he
is/was out of the service. Otherwise too, during his cross-examination, the petitioner admitted
that he is an agriculturist and earns his livelihood by doing agricultural chores. It is also
evident from his cross-examination that besides having landed property, he was privately
engaged as a labourer. The petitioner has failed to discharge the initial onus that during the
period of his forced idleness, he is/was not gainfully employed, so he is not entitled to the back
wages.

31. The learned District Attorney for the respondent contended that there being
inordinate delay in the steps taken by the petitioner for the redressal of his grievance, his
claim suffers from the vice of delay and laches, which disentitles him to the relief(s) he has
prayed for. This contention, to my thinking, appears to be ill conceived. The question of
delay and laches was considered by our own Hon’ble High Court in case titled as Divisional
Manager, Himachal Pradesh Forest Corporation, Division Sunder Nagar, District
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Mandi, H.P. vs. Dilu Ram (CWP No. 95/2000 decided on 26-8-2004) wherein it was inter
alia held:—

“It is well settled that plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a mere
hypertechnical defence though reference to the Labour Court can be generally
questioned on the ground of delay alone. The provisions of Article 137 of the
Schedule to the Limitation Act, 1963 are not applicable to the proceedings under the
Act and that the relief under it cannot be denied to the workman merely on the
ground of delay (See Ajaib Singh Vs. Sirhind Co-op. Marketing-cum-Processing
Service Society Ltd. 1999 (82) FLR 137 (SC)....”

32. In Divisional Manager, HPFC & another Vs. Garibu Ram, Latest HLJ 2007
(H.P.) 1160, delay of more than 10 years was condoned by our own Hon’ble High Court and
it was laid down that the principle of Limitation Act was not applicable to the industrial
dispute. Similarly, it was laid down by the Hon’ble Supreme Court in Ajayab Singh Vs.
Sirhind Co-operative Marketing-cam-Processing Society Limited and Another, (1999) 6
SCC 82 that the principle of Limitation Act, 1963 did not apply to the proceeding under the
Industrial Disputes Act.

33. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings.
On failure of the conciliation move, the said Officer had referred the matter to the Labour
Commissioner, Himachal Pradesh vide his report under Section 12(4) of the Act. On the basis
of this report, the Labour Commissioner referred the dispute to this Court under Section
10(1) of the Act, vide Notification No. 11-5/99(Lab.) ID/2014/Chamba, dated 2nd March,
2016. In view of the period of time that elapsed before the matter came to be referred to this
Court, the petitioner who felt aggrieved by his unlawful retrenchment, cannot be said to
have delayed the steps he took for the redressal of his grievance. His claim, therefore, does
not suffer from the vice of delay and laches. So, the aforesaid contention of the learned
District Attorney merits rejection and is rejected.

34. In case titled as Assistant Engineer Rajasthan Development Corporation and
another Vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the
Hon’ble Supreme Court that before exercising its judicial discretion, the Labour Court has to
keep in view all relevant factors including the mode and manner of appointment, nature of
employment, length of service, the ground on which termination has been set aside and the
delay in raising industrial dispute before grant of relief in an industrial dispute. It was also
observed that the workman had worked for 286 days and had raised industrial dispute in the
year 1992, whereas his services had been terminated in the year 1986 and had raised
industrial dispute after six years. It was held that though the compensation awarded by the
Single Judge of the Hon’ble High Court was too low and liable to be enhanced by the
Division Bench, but surely reinstatement of the workman in the facts and circumstances was
not the appropriate relief and thus a lump-sum of Rs.1 lakh along-with interest @ 9% per
annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 07 years and actually
worked for 744.5 days as per mandays chart on record and that the services of petitioner were
disengaged in October, 2001, who had worked as non- skilled worker and had raised industrial
dispute by issuance of demand notice after about zen years i.e. demand notice was given on
23-6-2012. It is also pertinent to mention here that the petitioner on the date of filing the claim
petition, was aged 38 years and had a sufficient spell of life to work and earn his livelihood.
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Taking into consideration the factors mentioned above and the precedent laid down by the
Hon’ble Supreme Court in Geetam Singh’s case (supra), the petitioner is not entitled for
reinstatement or for back wages, but only for lump sum compensation.

35. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of * 1,00,000/- (Rupees one lakh only) would be an appropriate relief to which
the petitioner is entitled to in the facts and circumstances of the given case. It is further made
clear that amount of compensation shall be paid within four months from the date of receipt of
Award, failing which the petitioner would be entitled to interest @ 9% per annum from date
of Award till its realization. Issues No. 2 and 3 are answered and decided accordingly, while
issue No.1 is answered in the negative and against the respondent.

Issue No. 4

36. It has not been shown by the respondent as to how the present petition/statement
of claim is not maintainable. Moreover, this issue was not pressed for by the learned
District Attorney appearing for the respondent at the time of arguments. Otherwise also,
from the pleadings and evidence on record, it cannot be said that the petition/statement of
claim is not maintainable. Hence, this issue is answered in the negative and against the
respondent.

Relief:

37. In the light of what has been discussed hereinabove while recording the findings
on issues supra, the respondent is hereby directed to pay a compensation of * 1,00,000/-
(Rupees one lakh only) to the petitioner in lieu of the reinstatement, back wages, seniority
and past service benefits. Amount of compensation so awarded shall be paid by the
respondent to the petitioner within four months from the date of receipt of Award failing
which the respondent shall be liable to pay interest @ 9% per annum on the said amount
from the date of award till realization/deposit of the amount. In the peculiar facts and
circumstances of the case, the parties are left to bear their own costs. The reference is
answered accordingly. A copy of this Award be sent to the appropriate Government for
publication in the official gazette and the file after due completion be consigned to the Record
Room.

Announced in the open Court today this 15th day of January, 2019.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.
(Camp at Mandi)

Ref: No. 45/15

Smt. Sukri Devi w/o Shri Sunder Singh, r/o Village Kharoon, P.O. Sidhpur, Tehsil
Sarkaghat, District Mandi, H.P. ...Petitioner.
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Versus

The Executive Engineer, B&R Division, H.P.P.W.D, Dharampur, District Mandi, H.P.
..Respondent.

17-01-2019 Present: Sh. S.K. Sharma, Adv. for the petitioner.
Sh. Sanjeev Singh Rana, D.A. for the respondent.

Ld. Csl. for the petitioner has made a statement that he does not want to pursue this
case. Statement recorded and placed on file. In view of the separate statement made by Ld.
Csl. for the petitioner, this reference No. 45/15 is dismissed as withdrawan.

Reference is answered in the aforesaid terms. The parties to bear their own costs.

Let copy of the Order/Award be sent to the appropriate Government for information and
further necessary action/publication. The file, after completion be consigned to the records.

Announced: Sd/-
17-01-2019 (YOGESH JASWAL),
Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA, H.P.
(Camp at Mandi)

Ref: No. 78/17

Shri Ramesh Kumar s/o Shri Mast Ram, r/o Village Chhapru, P.O. Bassi, Tehsil Joginder
Nagar, District Mandi, H.P. ..Petitioner.

Versus

Resident Engineer, H.P.S.E.B. Limited, Bassi Power House, Joginder Nagar, District Mandi,
H.P. ..Respondent.

18-01-2019 Present:  Petitioner in person with Sh. S.S. Sippy, A.R.
vice of Sh. N.L. Kaundal, A.R.
Sh. N.D. Sharma, Adv. for the respondent

Today petitioner has made a statement that he does not want to pursue this case. Statement
recorded and placed on file. In view of the separate statement made by the petitioner, this
reference No. 78/17 is dismissed as withdrawn.

Reference is answered in the aforesaid terms. The parties to bear their own costs.
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Let copy of the Order/Award be sent to the appropriate Government for information and

further necessary action / publication. The file, after due completion be consigned to the records.

Announced: Sd/-
18-01-2019 (YOGESH JASWAL),
Presiding Judge,

Labour Court-cuam-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT- CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref No. :125/2016
Date of Institution : 04-03-2016
Date of Decision :21-01-2019

Smt. Uttam Dei w/o Shri Kewal Ram, r/o Village Thandal, P.O. Purthi, Tehsil Pangi,

District Chamba, H.P. ..Petitioner.

Versus

The Executive Engineer, Killar Division, I&PH/HPPWD Killar (Pangi), District

Chamba, H.P. ..Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. O.P. Bhardwaj, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, D.A.
AWARD

The appropriate government seeks adjudication by this Court on the following point

of Reference:—

“Whether alleged termination of services of Smt. Uttam Dei w/o Shri Kewal Ram,
r/o Village Thandal, P.O. Purthi, Tehsil Pangi, District Chamba, H.P. during
September, 2004 by the Executive Engineer, Killar Division, [.&P.H./H.P.P.W.D.,
Killar (Pangi), District Chamba, H.P., who has worked as beldar on daily wages basis
only for 78.5 days, 84 days, 60 days, 100 days, 132.5 days, 120 days, 119 days and
64 days during the years 1996, 1997, 1999, 2000, 2001, 2002, 2003 and 2004
respectively and has raised his industrial dispute after delay of more than 7 years,
allegedly without complying with the provisions of the Industrial Disputes Act, 1947 is
legal and justified? If not, keeping in view of working period of 78.5 days, 84 days,
60 days, 100 days, 132.5 days, 120 days, 119 days and 64 days during the years 1996,
1997, 1999, 2000, 2001, 2002, 2003 and 2004 respectively and delay of more than
7 years in raising the industrial dispute, what amount of back wages, seniority, past
service benefits and compensation the above ex-worker is entitled to from the
above employer/management?”’

2. The case of the petitioner, as it emerges from the statement of claim, is that she

was appointed as daily waged beldar on muster roll basis, without any appointment letter, in



JoT07, feArae uee, 21 RIawR, 2019 /30 HIGUS, 1941 6103

the year 1994. She continuously worked with intermittent breaks uptil September, 2005
with the respondent. Fictional breaks were given from time to time so that 160 days
could not be completed in each calendar year. It is also an averment that the respondent had
not maintained the seniority and persons junior to the petitioner have been allowed to
continue as beldars. The respondent had violated the principle of ‘first come last go’. For
the tribal area, the State of Himachal Pradesh had framed a policy for regularization of
daily waged workers who had worked for 160 days in each calendar year. It is further
the case of the petitioner that the petitioner had been retrenched without giving notice of
retrenchment and compensation in lieu thereof. The breaks were to be counted as continuous
service for the purpose of calculation of 160 days, as provided under Section 25-B of the
Industrial Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for short). At the time of
her termination, the persons junior to her were retained in service by the respondent. The
names of the juniors, who were retained in service by the respondent are Smt. Bhag Dei and
S/Sh. Jai Dass, Prakash Chand, Smt. Ram Dei, Dev Raj, Bameshwar Dutt and Raj Kumar.
She was not given an opportu nity of re-employment. From the date of her disengagement,
she is unemployed. She had approached the respondent time and again to re-engage her
services, but in vain. She is entitled to regularization after completion of eight years of service
with all consequential benefits. She has been discriminated. The act and conduct of the
respondent is illegal and unjustified. It is also violative of Sections 25 -F, 25-G and 25-H of the
Act.

As such, it is evident from the prayer clause of the petition/statement of claim,
the petitioner has claimed the following relief(s) in this case:—

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and she be
granted all consequential benefits as also the other allowances, besides being other
benefits and regularizations after eight years of service with seniority and back wages,
and other relief(s) to which the claimant may be found entitled to.”

3. On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack
of maintainability and that the petition was bad on account of delay and laches have been
taken. It was asserted that the petitioner was engaged as a daily waged beldar in the year
1996 and who remained engaged till the year 2004. She had worked intermittently with the
department and had left the job of her own sweet will, and had been coming to work at her
own convenience. No fictional breaks had ever been given to her by the respondent. She had
not completed 160 days in any calendar year, as required for the tribal area of Pangi Tehsil, as
is evident from the mandays chart. It was also asserted that the services of the petitioner had
never been terminated by the respondent. She had never approached the respondent and had
left the work of her own sweet will and volition. Regarding the allegation of engagement of
persons junior to the petitioner, it was asserted that they were appointed as per orders of the
Labour Court. No other workmen junior to the petitioner had ever been retained in service by
the respondent. Since, the petitioner had left the job of her own, there was no need of serving
a notice upon her or to pay one month wages in lieu thereof. The respondent had not violated
the principle of ‘last come first go’. If the petitioner had been terminated in the year 2004,
she certainly would have raised an industrial dispute, but the same was raised by her before
the Labour Officer only in the year 2012, i.e. after about 08 years, hence the same is bad
due to delay and laches. Since the services of the petitioner had not been terminated by the
respondent, the question of issuance of notice or wages in lieu thereof did not arise and there
was also no necessity to charge-sheet or issue any notice to her after her termination. It was
specifically asserted that the petitioner was an agriculturist and was gainfully employed, hence
was not entitled for back wages.
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In these circumstances, the respondent prays that the petition in hand be
dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement
of claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination
and adjudication by this Tribunal vide order dated 12-6-2018:—

(1) Whether termination of services of petitioner by the respondent during
September, 2004 is/was legal and justified as alleged? .OPP.

(2) If issue No.l is proved in affirmative, to what service benefits the petitioner is
entitled to? .OPP.

(3) Whether the claim petition is not maintainable in the present form as alleged?
..OPR.
(4) Whether the claim petition is bad on account of delay and laches as alleged?
..OPR.
Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the
issues so framed. The petitioner, namely Smt. Uttam Dei appeared as PW1 and tendered
in evidence her statement by way of affidavit Ex. PW1/A and copy of seniority list Ex. PW1/B.
The respondent examined one Shri B.K. Kapil, who tendered his statement by way of
affidavit Ex. RW1/A, copy of mandays chart of petitioner Ex. RW1/B and copy of mandays
chart of the co-workers Ex. RW1/C.

7. Arguments of the learned counsel for the petitioner and District Attorney for the
respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:—

Issue No. 1 : No
Issue No. 2 : Discussed
Issue No. 3 : No
Issue No. 4 : No
Relief. : Petition is partly allowed awarding lump sum compen-
sation of "1,00,000/- per operative part of award.
REASONS FOR FINDINGS

Issues No. 1,2 and 4:

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Smt. Uttam Dei (petitioner) stepped into the witness box as PW1. In her affidavit
Ex.PW1/A submitted under Order 18 Rule 4 of the Code of Civil Procedure, she reiterated
on oath the contents of the petition/statement of claim in its entirety.
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11. In the cross-examination, she denied that she had been engaged as a daily waged
beldar from May, 1997 uptil September, 2004. She also specifically denied that in between
she of her own had been absenting herself. Volunteered that, she had worked from the year
1997 uptil October, 2004. She categorically denied that after September, 2004, she had never
worked with the respondent/department. She also denied that she had not worked for 160 days
in all the years to fulfill the criteria of tribal area. She further denied that she of her own left
the job in September, 2004 and thereafter had never returned to work. However, she
admitted that the respondent had never given fictional breaks to her. She works as and
agriculturist and these days is earning her livelihood from agricultural chores. She
specifically denied that the co-workers have been re-engaged as per the orders of the Court.

12. Ex. PW1/B is the copy of mandays chart relating to Suraj Ram & ors.

13. Conversely, Shri B.K. Kapil, Executive Engineer, H.P.P.W.D., Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4
of the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

14. In the cross-examination, he admitted that the petitioner was employed as a daily
waged worker in the department. He was also categorical that no appointment order had
been issued while engaging the petitioner. He also clearly admitted that during the period of
work, no departmental inquiry had been initiated against the petitioner. He also clearly admitted
that as per the record, the petitioner had never been called again on work. Volunteered that, she
had left the job of her own. He also admitted that as per the Court orders, when the co-
workers were re-engaged, the petitioner had not been called for work.

15. Ex. RW1/B is the mandays chart relating to the petitioner.
16. Ex. RW1/C is the mandays chart relating to the co-workers.

17. The version of the petitioner is that her services were engaged as a daily waged
beldar by the respondent in the year 1994 and had worked as such till September, 2005.
The respondent has pleaded that the petitioner was appointed as a daily waged beldar in the year
1996 and she had worked as such uptil September, 2004. Although, the petitioner (PW1) i n
her cross- examination denied the fact that she had been engaged in the month of May,
1997 by the respondent and had worked only uptil September, 2004, but the respondent has
proved on record the mandays chart pertaining to the petitioner as Ex. RW1/B. Its perusal
discloses that the services of the petitioner were engaged by the respondent in the month of
May, 1996 for the first time as daily waged beldar and she had only worked as such uptil
September, 2004. The claimant/petitioner has not placed or exhibited on record any
document to show that she was appointed by the respondent in the year 1994 and that she
had worked uptil the year 2005, as claimed.

18. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 78.5
days in the year 1996, 84 days in the year 1997, 60 days in the year 1999, 100 days in the
year 2000, 132.5 days in the year 2001, 120 days in the year 2002, 119 days in the year 2003
and for 64 days in the year 2004. Thus, in her total service for a period of eight years in
between May, 1996 to September, 2004, she had only worked for 758 days. Be it
recorded here that the petitioner had not worked for more than 160 days preceding 12
calendar months from the date of her termination, which is claimed to have taken place by the
petitioner as per petition/statement of claim in September, 2005. Since, there is no reference
received from the Labour Commissioner on the point of artificial breaks, this Court is to
confine its findings only with regard to alleged illegal termination. Even otherwise, the
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petitioner while under cross- examination clearly admitted that no intentional fictional
breaks had been given to her by the respondent. It is established on record that the petitioner
had not worked for 160 days preceding 12 calendar months from the date of her termination. It
is evident from the mandays chart that in the year 2004 the petitioner had only worked for 64
days, therefore, immediately in the preceding 12 calendar months from the month of
termination, petitioner had not worked for 160 days, so as to meet the requirement of law of
having continuous service of one year. Thus, it was not required of the respondent to have
issued any notice as provided under Section 25-F of the Act. So, it can safely be held that the
respondent had not violated the provisions of Section 25-F of the Act, as claimed by the
petitioner.

19. A plea was taken by the respondent that the petitioner was an intermittent worker.
She left the job of her own free will and volition. It is well known that the abandonment has to
be proved like any other fact by the respondent/employer. In Eagle Hunter Solutions Ltd. vs.
Sh. Prem Chand reported in /2019 (160) FLR 16], it has been held by the Hon’ble Delhi
High Court that burden of proving of abandonment is upon the management. Simply
because a workman fails to report for duty, it cannot be presumed that he/she has
left/abandoned the job. There is nothing on the record to show that a notice was served
upon the petitioner by the respondent calling upon her to resume the duties after she
allegedly left the same. Absence from duty is a serious misconduct. Admittedly, no
disciplinary proceedings were initiated against the petitioner by the respondent for her alleged
willful absence from duty. Shri B.K. Kapil (RW1) clearly admitted that during the period
of work, no departmental inquiry had been initiated against the petitioner. Thus, the plea of
abandonment put forth by the respondent/employer is not established.

20. Ex. RWI1/C, the mandays chart/seniority list of beldar category relating to
Shri Suraj Ram and seventeen others, reveals that Shri Dev Raj was appointed in the year
1989, whereas the services of Shri Balwant Kumar were engaged in the year 1994, those
of Shri Bameshwar Dutt were engaged in the year 1995, those of S/Shri Raj Kumar and Sher
Singh in the year 1996, those of S/Shri Suraj Ram, Parkash Chand, Hari Ram, Chuni Lal and
Smt. Sarita Devi were engaged in the year 1997, those of Shri Jai Dass in the year 1998,
those of Shri Tek Chand were engaged in the year 1999, while those of Shri Chunku in the year
2000, those of Shri Budhi Ram in the year 2001 and that of Smt. Ram Dei in the year 2003.
Of course, a note has been given on Ex. RWI1/C that all these workers, except for
Shri Parkash Chand mentioned at serial No. 5, were engaged as per the orders of this
Court/Tribunal. At the cost of reiteration, I will like to add that the month of initial
appointment of the petitioner as per Ex. RW1/B is May, 1996. There is nothing on record
to show that S/Shri Suraj Ram, Jai Dass, Tek Chand, Chuku Ram, Parkash Chand, Budhi
Ram, Smt. Bhag Dei, Smt. Ram Dei, Smt. Sarita Devi, Shri Hari Ram and Chuni Lal were
senior to the petitioner. This indicates that the persons junior to the petitioner are still
serving the respondent/ department. The latter had failed to adhere to the principle of ‘last
come first go’. Retaining the juniors at the cost of senior is nothing but unfair labour practice.
There is nothing on the file to establish that at the time of re-engaging the persons junior
to the petitioner, an opportunity of re-employment was afforded to her.

21. Such being the situation, I have no hesitation to conclude that respondent has
contravened the provisions of Sections 25-G and 25-H of'the Act.

22. Faced with the situation, it was contended for the respondent that the junior
workers had been engaged and retained in service as per the orders of Labour Court-
cum-Industrial Tribunal. No doubt, a note has been given on Ex. RW1/C that all the co-
workers had been re-engaged as per the orders of Labour Court-cum-Industrial Tribunal, but
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merely because on the basis of orders of the Court the persons shown therein had been re-
engaged, does not defeat the claim of the petitioner that they were juniors to her. Even if the
petitioner has failed to prove on record that she had worked for more than 160 days and that as
per the policy framed by the Government of Himachal Pradesh from time to time, she was
entitled for regularization of her service, but the respondent cannot be absolved from its
accountability with regard to the provisions of Sections 25-G and 25-H of the Act, which as
discussed above have been violated.

23. While testifying in the Court as PW1, the petitioner has given her age as 50 years.
It is well known that a person like the petitioner will not sit at home during the period she
is/was out of the service. Otherwise too, during her cross-examination, the petitioner admitted
that she is an agriculturist and earns her livelihood by doing agricultural chores. It is also
evident from her cross-examination that she is having landed property. The petitioner has
failed to discharge the initial onus that during the period of her forced idleness, she is/was not
gainfully employed, so she is not entitled to the back wages.

24. The learned District Attorney for the respondent contended that there being
inordinate delay in the steps taken by the petitioner for the redressal of her grievance, her
claim suffers from the vice of delay and laches, which disentitles her to the reliefs she has
prayed for. This contention, to my thinking, appears to be ill conceived. The question of
delay and laches was considered by our own Hon’ble High Court in case titled as Divisional
Manager, Himachal Pradesh Forest Corporation, Division Sunder Nagar, District
Mandi, H.P. vs. Dilu Ram (CWP No. 95/2000 decided on 26-8-2004) wherein it was inter
alia held:—

“It is well settled that plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a mere
hypertechnical defence though reference to the Labour Court can be generally
questioned on the ground of delay alone. The provisions of Article 137 of the
Schedule to the Limitation Act, 1963 are not applicable to the proceedings under the
Act and that the relief under it cannot be denied to the workman merely on the
ground of delay (See Ajaib Singh v. Sirhind Co-op. Marketing-cum-Processing
Service Society Ltd. 1999 (82) FLR 137 (SC)....”

25. In Divisional Manager, HPFC & another vs. Garibu Ram , Latest HLJ 2007
(HP) 1160, delay of more than 10 years was condoned by our own Hon’ble High Court and
it was laid down that the principle of Limitation Act was not applicable to the industrial
dispute. Similarly, it was laid down by the Hon’ble Supreme Court in Ajayab Singh vs.
Sirhind Co-operative Marketing-cum-Processing Society Limited and Another (1999) 6
SCC 82 that the principle of Limitation Act, 1963 did not apply to the proceeding under the
Industrial Disputes Act.

26. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings.
On failure of the conciliation move, the said Officer had referred the matter to the Labour
Commissioner, Himachal Pradesh vide his report under Section 12(4) of the Act. On the basis
of this report, the Labour Commissioner referred the dispute to this Court under Section
10(1) of the Act, vide Notification No.11-5/99 (Lab) ID/2016/Chamba, dated January, 2016. In
view of the period of time that elapsed before the matter came to be referred to this Court, the
petitioner who felt aggrieved by her unlawful retrenchment, cannot be said to have delayed
the steps she took for the redressal of her grievance. Her claim, therefore, does not suffer from
the vice of delay and laches. So, the aforesaid contention of the learned District Attorney
merits rejection and is rejected.
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27. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in
view all the relevant factors including the mode and manner of appointment, nature of
employment, length of service, the ground on which termination has been set aside and the
delay in raising industrial dispute before grant of relief in an industrial dispute. It was also
observed that the workman had worked for 286 days and had raised industrial dispute in the
year 1992, whereas her services had been terminated in the year 1986 and had raised
industrial dispute afier six years. It was held that though the compensation awarded by the
Single Judge of the Hon’ble High Court was too low and liable to be enhanced by the
Division Bench, but surely reinstatement of the workman in the facts and circumstances was
not the appropriate relief and thus a lump-sum of Rs.1 lakh along-with interest @ 9% per
annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 08 years and actually
worked for 758 days as per mandays chart on record and that the services of petitioner were
disengaged in September, 2004, who had worked as non-skilled worker and had raised
industrial dispute by issuance of demand notice after about seven years i.e. demand notice was
given on 29-5-2012. It is also pertinent to mention here that the petitioner on the date of filing
the claim petition, was aged 50 years and had a sufficient spell of life to work and earn her
livelihood. Taking into consideration the factors mentioned above and the precedent laid
down by the Hon’ble Supreme Court in Geetam Singh’s case (supra), the petitioner is not
entitled for reinstatement or for back wages, but only for lump sum compensation.

28. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of * 1,00,000/- (Rupees one lakh only) would be an appropriate relief to which
the petitioner is entitled to in the facts and circumstances of the given case. It is further made
clear that amount of compensation shall be paid within four months from the date of receipt of
Award, failing which the petitioner would be entitled to interest @ 9% per annum from date
of Award till its realization. Issues No. 1 and 2 are answered and decided accordingly, while
issue No.4 is answered in the negative and against the respondent.

Issue No. 3:

29. It has not been shown by the respondent as to how the present petition/statement
of claim is not maintainable. Moreover, this issue was not pressed for by the learned
District Attorney appearing for the respondent at the time of arguments. Otherwise also,
from the pleadings and evidence on record, it cannot be said that the petition/statement of
claim is not maintainable. Hence, this issue is answered in the negative and against the
respondent.

Relief:

30. In the light of what has been discussed hereinabove while recording the findings
on issues supra, the respondent is hereby directed to pay a compensation of * 1,00,000/-
(Rupees one lakh only) to the petitioner in lieu of the reinstatement, back wages, seniority
and past service benefits. Amount of compensation so awarded shall be paid by the
respondent to the petitioner within four months from the date of receipt of Award failing
which the respondent shall be liable to pay interest @ 9% per annum on the said amount
from the date of award till realization/deposit of the amount. In the peculiar facts and
circumstances of the case, the parties are left to bear their own costs. The reference is
answered accordingly. A copy of this Award be sent to the appropriate Government for
publication in the official gazette and the file after due completion be consigned to the Record
Room.
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Announced in the open Court today this 21st day of January, 2019.

Sd/-

(YOGESHJASWAL),

Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRIYOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref No. :603/2015
Date of Institution :19.12.2015
Date of Decision :21.01.2019

Smt. Sunri w/o Shri Ashan Chand, r/o V.P.O. Purthi, Tehsil Pangi, District Chamba,
H.P. ..Petitioner.

Versus

The Executive Engineer, Killar Division, H.P.P.W.D. Killar (Pangi), District Chamba,
H.P. ..Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. I.S. Jaryal, AR
For the Respondent : Sh. Sanjeev Singh Rana, D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the industrial dispute raised by the worker Smt. Sunri w/o Shri Ashan
Chand, r/o V.P.O. Purthi, Tehsil Pangi, District Chamba, H.P. before the Executive
Engineer, Killar Division, H.P.P.W.D. Killar (Pangi), District Chamba, H.P. vide
demand notice dated 07-05-2012 regarding her alleged illegal termination of services
during June, 2003 suffers from delay and laches? If not, Whether termination of
services of Smt. Sunri w/o Shri Ashan Chand, r/o V.P.O. Purthi, Tehsil Pangi, District
Chamba, H.P. by the Executive Engineer, Killar Division, H.P.P.W.D. Killar
(Pangi), District Chamba, H.P. during June, 2003, without complying the
provisions of the Industrial Disputes Act, 1947, is legal and justified? If not, what
amount of back wages, seniority, past service benefits and compensation the above
aggrieved workman is entitled to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim, is that she
was appointed as daily waged beldar on muster roll basis in the year 1998. She
continuously worked with intermittent breaks uptil June, 2003 with the respondent.
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Fictional breaks were given from time to time so that 160 days could not be completed in
each calendar year. It is also an averment that the respondent had not maintained the
seniority and persons junior to the petitioner have been allowed to continue as beldars. The
respondent had violated the principle of ‘last come first go’. For the tribal area, the State of
Himachal Pradesh had framed a policy for regularization of daily waged workers who had
worked for 160 days in each calendar year. It is further the case of the petitioner that the
petitioner had been retrenched without giving notice of retrenchment and compensation in
lieu thereof. The breaks were to be counted as continuous service for the purpose of
calculation of 160 days, as provided under Section 25-B of the Industrial Disputes Act,
1947 (hereinafter referred to as ‘the Act’ for short). At the time of her termination, the
persons junior to her were retained in service by the respondent. The names of the juniors,
who were retained in service by the respondent are S/Shri Jai Dass, Tek Chand, Sucheta
Ram, Mohan Lal, Hari Nath, Janam Singh, Jamna, Raj Kumar, Man Singh, Sarita Devi, Chhin
Dei, Bhag Dei, Sur Dei, Shyami, Chunku Ram, Budhi Ram, Hari Ram, Budhi Ram, Ram Dei,
Sham Lal, Dev Raj, Gautam Singh and Bameshwar. She was not given an opportunity of re-
employment. From the date of her disengagement, she is unemployed. She had approached the
respondent time and again to re-engage her services, but in vain. She is entitled to
regularization after completion of eight years of service with all consequential benefits. She
has been discriminated. The act and conduct of the respondent is illegal and unjustified. It is
also violative of Sections 25-F, 25-G and 25-H of the Act and Articles 14 and 16 of
Constitution of India.

As such, it is evident from the prayer clause of the petition/statement of claim,
the petitioner has claimed the following relief(s) in this case:—

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and she be
granted all consequential benefits as also the other allowances, besides being other
benefits and regularizations after eight years of service with seniority and back wages,
and other relief(s) to which the claimant may be found entitled to.”

3. On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack
of maintainability and that the petition was bad on account of delay and laches have been
taken. It was asserted that the petitioner was engaged as a daily waged beldar in the year
1998 and who remained engaged till the year 2003. She had worked intermittently with the
department and had left the job of her own sweet will, and had been coming to work at her
own convenience. No fictional breaks had ever been given to her by the respondent. She had
not completed 160 days in any calendar year, as required for the tribal area of Pangi Tehsil, as
is evident from the mandays chart. It was also asserted that the services of the petitioner had
never been terminated by the respondent. She had never approached the respondent and had
left the work of her own sweet will and volition. Regarding the allegation of engagement of
persons junior to the petitioner mentioned at serial Nos. 1 to 19, 21 & 23 in para No. 4 of the
claim petition were appointed as per order of the Labour Court and at serial Nos. 20 & 22 as
harness case. No other workmen ju nior to the petitioner had ever been retained in service by
the respondent. Since, the petitioner had left the job of her own, there was no need of
serving a notice upon her or to pay one month wages in lieu thereof. The respondent had not
violated the principle of ‘last come first go’. If the petitioner had been terminated in the year
2003, she certainly would have raised an industrial dispute, but the same was raised by her
before the Labour Officer only in the year 2012, i.e. after about 09 years, hence the same is
bad due to delay and laches. Since the services of the petitioner had not been terminated by
the respondent, the question of issuance of notice or wages in lieu thereof did not arise and
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there was also no necessity to charge-sheet or issue any notice to her after her termination. It
was specifically asserted that the petitioner was an agriculturist and was gainfully employed,
hence was not entitled for back wages.

In these circumstances, the respondent prays that the petition in hand be
dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement
of claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination
and adjudication by this Tribunal vide order dated 23-5-2018:—

(1) Whether the industrial dispute raised by petitioner vide demand notice dated
07-05-2012 qua her termination of service during June, 2003 by respondent
suffers from the vice of delay and laches as alleged? ..OPR.

(2) Whether termination of the services of petitioner by the respondent during June,
2003 is/was illegal and unjustified as alleged? ..OPP.

(3) Ifissue No.l or issue No. 2 are proved in affirmative, to what service benefits the
petitioner is entitled to? ..OPP.

(4) Whether the claim petition is not maintainable in the present form as alleged?
..OPR.
Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the
issues so framed. The petitioner, namely Smt. Sunri appeared as PW1 and tendered in
evidence her statement by way of affidavit Ex. PW1/A, copy of mandays chart of junior
workers Ex. PW1/B to Ex. PW1/L. The respondent examined one Shri B.K. Kapil, who
tendered his statement by way of affidavit Ex. RW1/A, copy of mandays chart of petitioner
Ex. RW1/B and copy of mandays chart of the co-workers Ex. RW1/C.

7. Arguments of the learned Authorized Representative for the petitioner and
District Attorney for the respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:—

Issue No. 1 : No
Issue No. 2 : No
Issue No. 3 : No
Issue No. 4 :Yes
Relief. : Claim petition dismissed vide operative portion of the
Award.
REASONS FOR FINDINGS

Issues No. 1 to 3:

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.
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10. Smt. Sunri (petitioner) stepped into the witness box as PWI1. In her affidavit
Ex.PW1/A submitted under Order 18 Rule 4 of the Code of Civil Procedure, she reiterated
on oath the contents of the petition/statement of claim in its entirety.

In the cross-examination, she denied that she had been engaged as a daily waged
beldar from the year 1998 uptil the year, 2003. She also specifically denied that in between
she of her own had been absenting herself. Volunteered that, she had worked from t he year
1998 uptil the year 2003. She categorically denied that from August, 1998 uptil June, 2002,
she had never worked with the respondent/department. She also denied that she had not
worked for 160 days in all the years to fulfill the criteria of tribal area. She further denied that
she of her own left the job in October, 2003 and thereafter had never returned to work. She
denied that she had never been removed from work by the respondent/department and that she
had never been given fictional breaks. She admitted that by doing agricultural works, she was
earning her livelihood. She specifically denied that the co-workers have been re-engaged as
per the orders of the Court and some on compassionate grounds.

11. Conversely, Shri B.K. Kapil, Executive Engineer, H.P.P.W.D., Killar Division
testified as RW1. In his affidavit Ex. RW1/A filed as per Order 18 Rule 4 of the Code of
Civil Procedure, he corroborated on oath the contents of reply preferred by the respondent.

In the cross-examination, he admitted that the muster rolls of the petitioner is not
annexed with the reply. Volunteered that, it can be produced as per the orders of the Court.
He admitted that as per the record, when the petitioner had left the work, no notice was ever
served upon her. He also admitted that no departmental inquiry was initiated against the
petitioner. He was also categorical that as per the record the petitioner had never been called
again for work. Self stated that she had left the job of her own. He admitted that Ex. PW1/B to
Ex. PWI1/L have been issued by the office. He also admitted that juniors continuously
remained at work and they have been regularized. Volunteered that, they were regularized as
per the orders of the Court.

12. Ex. RW1/B is the mandays chart pertaining to the petitioner.

13. Ex. RW1/C is the mandays chart of the co-workers.

14. From the evidence available on record including the statement of petitioner
(PW1), it can be gathered that she was appointed as daily waged beldar by the
respondent/department in June, 1998. The petitioner as per her pleadings and ocular evidence
led on record claimed that her services stood terminated by the respondent/department in the
month of June, 2003. Reference received from the appropriate government is also to the effect
that the services of the petitioner had been terminated during June, 2003. However, the
mandays chart of the petitioner is there on the file as Ex. RW1/B to establish that she had
worked for 47 days in the year 1998. In the subsequent years, i.e. from the year 1999 uptil
October, 2001, she had remained without any work and she was re-engaged for a period of 50
days in the year 2002 i.e. for 21 days in July and 29 days in the month of August. She had
also worked for 57 days in the year 2003 i.e. for 23 days in August, for 23 days in September
and for 11 days in the month of October. In view of this document, I am at a loss to
understand as to how and on what basis it lies in the mouth of the petitioner to say that the
relationship of employer and employee/workman came to end between the parties in June,
2003. If the petitioner had worked only uptil June, 2003, how she could have been shown
to have worked uptil the month of October, 2003. This document falsifies the plea of the
petitioner that she had worked uptil June, 2003. Nowhere, in the evidence or during the
course of arguments the genuineness of the mandays chart Ex. RW1/B was disputed by the
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petitioner. For this reason, the reference has to be answered in the negative, as the petitioner had
not prayed for the issuance of corrigendum.

15. The mandays chart of the petitioner nowhere establishes that she had worked
continuously for a period of 160 days in a block of 12 calendar months anterior to the date of
her alleged termination, as envisaged under Section 25-B of the Act. Therefore, the
provisions of Section 25-F of the Act are not attracted in this case. Although, it is claimed
by the petitioner that persons junior to her were retained in service by the respondent and
who had been regularized, but except for the self serving and oral testimony of the
petitioner there is no documentary evidence in the shape of seniority list of workers
working with the respondent, which has been placed on record by the petitioner, so as to
establish this fact on record. It is not the case of the petitioner that after her alleged
disengagement, new/fresh hands have been engaged by the respondent. That being so, the
provisions of Sections 25-G and 25-H of the Act are not attracted in this case.

16. Delay of nine years in filing the demand notice cannot be stated to be fatal so as
to negate the claim of petitioner in view of various judgments rendered by the Hon’ble
Supreme Court, wherein it has been held that delay in raising demand notice would not affect
the right of compensation, as this Tribunal has to look into the merits of the case
independently. It is well known that a duty is cast upon the workman to show that he had
completed 160 days of work in a block of 12 calendar months preceding the date of his
termination, as envisaged under Section 25-B of the Act. This fact, as discussed above has
not been proved by the petitioner/workman. Her mandays chart Ex. RW1/B manifestly
shows that she had not worked for 160 days in preceding 12 months and her services had
been terminated, therefore, it can be safely said that the respondent has not flouted the
provisions of Section 25-F ofthe Act.

17. Such being the situation, I have no hesitation to conclude that the respondent has
not violated any provisions of the Act. Hence, the petitioner is not entitled to any relief.

18. Issues No. 2 and 3 are decided against the petitioner and in favour of the
respondent, while issue No.1 is decided in favour of the petitioner and against the respondent.

Issue No. 4:

19. Taking into account my findings on issues No. 2 and 3 above, it is held that the
claim petition is not maintainable. This issue is also decided against the petitioner and in
favour of her opponent.

Relief:

20. As a sequel to my findings on the foregoing issues, the instant claim petition
being meritless and not maintainable, fails. It is, therefore, dismissed. Parties to bear their
own costs. The reference is answered accordingly. A copy of this Award be sent to the
appropriate Government for publication in the official gazette and the file after due completion
be consigned to the Record Room.

Announced in the open Court today this 21st day of January, 2019.

Sd/-

(YOGESHJASWAL),

Presiding Judge,

Labour Court-cuam-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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IN THE COURT OF SHRIYOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA, AT DHARAMSHALA (H.P.)

Ref. No. : 338/2016
Date of Institution : 26-05-2016
Date of Decision : 22-01-2019

Shri Devi Singh s/o Shri Balwant, r/o Village Ajog, P.O. Purthi, Tehsil Pangi, District
Chamba, H.P. .. Petitioner.

Versus

The Executive Engineer, Killar Division, H.P.P.W.D., Killar (Pangi), District Chamba,
H.P. .. Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. O.P. Bhardwaj Adv.
For the Respondent . Sh. Sanjeev Singh Rana, D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether alleged termination of services Sh. Devi Singh s/o Sh. Balwant, Village
Ajog, P.O. Purthi, Tehsil Pangi, Distt. Chamba, H.P. from 9/2004 by the Executive
Engineer 1&PH Division, Killar (Pangi) Tehsil Pangi, District Chamba, H.P. who
had worked as beldar on daily wages basis only for 526.5 days during the year
1996 to 2004 and has raised his industrial dispute vide demand notice dated nil 7-4-
2012 after more than 7 years, allegedly without complying with the provisions of the
Industrial Disputes Act, 1947 is legal and justified? If not, keeping in view of
working period mentioned as above and delay of more than 7 years in raising the
industrial dispute, what amount of back wages, seniority, past service benefits and
compensation the above ex-worker is entitled to from the above employer/
management?”

2. The case of the petitioner, as it emerges from the statement of claim, is that he
was appointed as daily waged beldar on muster roll basis, without any appointment letter, in
the year 1996. He continuously worked with intermittent breaks uptil September, 2004
with the respondent. Fictional breaks were given from time to time so that 160 days
could not be completed in each calendar year. It is also an averment that the respondent had
not maintained the seniority and persons junior to the petitioner have been allowed to
continue as beldars. The respondent had violated the principle of ‘first come last go’. For
the tribal area, the State of Himachal Pradesh had framed a policy for regularization of
daily waged workers who had worked for 160 days in each calendar year. It is further
the case of the petitioner that the petitioner had been retrenched without giving notice of
retrenchment and compensation in lieu thereof. The breaks were to be counted as continuous
service for the purpose of calculation of 160 days, as provided under Section 25-B of the
Industrial Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for short). At the time of
his termination, the persons junior to him were retained in service by the respondent. The
names of the juniors, who were retained in service by the respondent are S/Shri Sher Singh,
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Gurdev, Smt. Man Dei, S/Shri Balwant, Dila Ram, Smt. Ram Dei, S/Shri Dev Raj,
Bameshwar Dutt and Raj Kumar. He was not given an opportunity of re-employment. From
the date of his disengagement, he is unemployed. He had approached the respondent time and
again to re-engage his services, but in vain. He is entitled to regularization after completion of
eight years of service with all consequential benefits. He has been discriminated. The act and

conduct of the respondent is illegal and unjustified. It is also violative of Sections 25-F, 25-G
and 25-H of'the Act.

As such, it is evident from the prayer clause of the petition/statement of claim,
the petitioner has claimed the following relief(s) in this case:

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and he be
granted all consequential benefits as also the other allowances, besides being other
benefits and regularizations after eight years of service with seniority and back wages,
and other relief(s) to which the claimant may be found entitled to.”

3.  On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack
of maintainability and that the petition was bad on account of delay and laches have been
taken. It was asserted that the petitioner was engaged as a daily waged beldar in the year
1996 and who remained engaged till the year 2004. He had worked intermittently with the
department and had left the job of his own sweet will, and had been coming to work at his
own convenience. No fictional breaks had ever been given to him by the respondent. He had
not completed 160 days in any calendar year, as required for the tribal area of Pangi Tehsil, as
is evident from the mandays chart. It was also asserted that the services of the petitioner had
never been terminated by the respondent. He had never approached the respondent and had
left the work of his own sweet will and volition. Regarding the allegation of engagement of
persons junior to the petitioner, it was asserted that they were appointed as per orders of the
Labour Court. No other workmen junior to the petitioner had ever been retained in service by
the respondent. Since, the petitioner had left the job of his own, there was no need of serving a
notice upon him or to pay one month wages in lieu thereof. The respondent had not violated
the principle of ‘last come first go’. If the petitioner had been terminated in the year
2004, he certainly would have raised an industrial dispute, but the same was raised by him
before the Labour Officer only in the year 2012, i.e. after about 8 years, hence the same is
bad due to delay and laches. Since the services of the petitioner had not been terminated by
the respondent, the question of issuance of notice or wages in lieu thereof did not arise and
there was also no necessity to charge-sheet or issue any notice to him after his termination. It
was specifically asserted that the petitioner was an agriculturist and was gainfully employed,
hence was not entitled for back wages.

In these circumstances, the respondent prays that the petition in hand be
dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement
of claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination
and adjudication by this Tribunal vide order dated 14-6-2018:—

(1) Whether termination of the services of petitioner by the respondent during
September, 2004 is/was legal and justified as alleged? .OPP.
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(2) If issue No.l is proved in affirmative, to what service benefits the petitioner is
entitled to? ..OPP.

(3) Whether the claim petition is not maintainable in the present form as alleged?
..OPR.

(4) Whether the claim petition is bad on account of delay and laches as alleged?
..OPR.

Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the
issues so framed. The petitioner, namely Shri Devi Singh appeared as PW1 and tendered
in evidence his statement by way of affidavit Ex. PW1/A and copy of seniority list Ex.
PW1/B. The respondent examined one Shri B.K. Kapil, who tendered his statement by way
of affidavit Ex. RWI1/A, copy of mandays chart of petitioner Ex. RW1/B and copy of
mandays chart of the co-workers Ex. RW1/C.

7. Arguments of the learned counsel for the petitioner and District Attorney for the
respondent heard and records gone through.

8. For the reasons to be recorded hereinafier while discussing the issues for
determination, my findings thereon are as under:—

Issue No. 1 : No

Issue No. 2 : Discussed

Issue No. 3 :No

Issue No. 4 :No

Relief. : Petition is partly allowed awarding lump sum compen-

sation of * 60,000/- per operative part of award.

REASONS FOR FINDINGS
Issues No. 1,2 and 4:

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Shri Devi Singh (petitioner) stepped into the witness box as PWI. In his affidavit
Ex.PWI1/A submitted under Order 18 Rule 4 of the Code of Civil Procedure, he reiterated
on oath the contents of the petition/statement of claim in its entirety.

In the cross-examination, he admitted that he had been engaged as a daily waged
beldar from May, 1996 uptil September, 2004. He categorically denied that after
September, 2004, he had never worked with the respondent/department. He also denied
that he had not worked for 160 days in all the years to fulfill the criteria of tribal area. He
further denied that he of his own left the job in September, 2004 and thereafter had never
returned to work. However, he admitted that the respondent had never given fictional
breaks to him. He works as an agriculturist and these days is earning his livelihood from
agricultural chores. He specifically denied that the co-workers have been re-engaged as per the
orders of the Court.
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11. Ex. PW1/B is the copy of mandays chart relating to Sh. Suraj Ram & ors.

12. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4
of the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

In the cross-examination, he admitted that the petitioner was employed as a daily
waged worker in the department. He was also categorical that no appointment order had
been issued while engaging the petitioner. He also clearly admitted that during the period of
work, no departmental inquiry had been initiated against the petitioner. He also clearly admitted
that as per the record, the petitioner had never been called again on work. Volunteered that, he
had left the job of his own. He also admitted that as per the Court orders, when the co-
workers were re-engaged, the petitioner had not been called for work.

13. Ex. RW1/B is the mandays chart relating to the petitioner.
14. Ex. RW1/C is the mandays chart relating to the co-workers.

15. The version of the petitioner is that his services were engaged as a daily waged
beldar by the respondent in the year 1996 and had worked as such till September, 2004.
The respondent has pleaded that the petitioner was appointed as a daily waged beldar in 1996
and he had worked as such uptil the year 2004. Although, the petitioner (PW1) in his cross-
examination admitted the fact that he had been engaged in the month of May, 1996 by the
respondent and had worked only uptil September, 2004, but the respondent has proved on
record the mandays chart pertaining to the petitioner as Ex. RW1/B. Its perusal discloses that
the services of the petitioner were engaged by the respondent in the month of May, 1996 for
the first time as daily waged beldar and he had only worked as such uptil September, 2004.

16. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 66.5
days in the year 1996, 131 days in the year 1998, 118 days in the year 2002, 116 days in the
year 2003 and for 95 days in the year 2004. Thus, in his total service for a period of five
years in between May, 1996 to September, 2004, he had only worked for 526.5 days. Be it
recorded here that the petitioner had not worked for more than 160 days preceding 12 calendar
months from the date of his termination, which is claimed to have taken place by the
petitioner as per petition/statement of claim in September, 2004. Since, there is no reference
received from the Labour Commissioner on the point of artificial breaks, this Court is to
confine its findings only with regard to alleged illegal termination. Even otherwise, the
petitioner while under cross- examination clearly admitted that no intentional fictional
breaks had been given to him by the respondent. It is established on record that the petitioner
had not worked for 160 days preceding 12 calendar months from the date of his termination. It
is evident from the mandays chart that in the year, 2004 the petitioner had only worked for
95 days, therefore, immediately in the preceding 12 calendar months from the month of
termination, petitioner had not worked for 160 days, so as to meet the requirement of law of
having continuous service of one year. Thus, it was not required of the respondent to have
issued any notice as provided under Section 25-F of the Act. So, it can safely be held that the
respondent had not violated the provisions of Section 25-F of the Act, as claimed by the
petitioner.

17. A plea was taken by the respondent that the petitioner was an intermittent worker.
He left the job of his own free will and volition. It is well known that the abandonment has to
be proved like any other fact by the respondent/employer. In Eagle Hunter Solutions Ltd. vs.
Sh. Prem Chand reported in /2019 (160) FLR 16], it has been held by the Hon’ble Delhi
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High Court that burden of proving of abandonment is upon the management. Simply
because a workman fails to report for duty, it cannot be presumed that he/she has
left/abandoned the job. There is nothing on the record to show that a notice was served
upon the petitioner by the respondent calling upon him to resume the duties after he allegedly
left the same. Absence from duty is a serious misconduct. Admittedly, no disciplinary
proceedings were initiated against the petitioner by the respondent for his alleged willful
absence from duty. Shri B.K. Kapil (RW1) clearly admitted that during the period of work,
no departmental inquiry had been initiated against the petitioner. Thus, the plea of
abandonment put forth by the respondent/employer is not established.

18. Ex. RWI/C, the mandays chart/seniority list of beldar category relating to
Shri Suraj Ram and seventeen others, reveals that Shri Dev Raj was appointed in the year
1989, whereas the services of Shri Balwant Kumar were engaged in the year 1994, those
of Shri Bameshwar Dutt were engaged in the year 1995, those of S/Shri Raj Kumar and Sher
Singh in the year 1996, those of S/Shri Suraj Ram, Parkash Chand, Hari Ram, Chuni Lal and
Smt. Sarita Devi were engaged in the year 1997, those of Shri Jai Dass in the year 1998,
those of Shri Tek Chand were engaged in the year 1999, while those of Shri Chunku in the year
2000, those of Shri Budhi Ram in the year 2001 and that of Smt. Ram Dei in the year 2003.
Of course, a note has been given on Ex. RWI/C that all these workers, except for
Shri Parkash Chand mentioned at serial No. 5, were engaged as per the orders of this
Court/Tribunal. At the cost of reiteration, I will like to add that the month of initial
appointment of the petitioner as per Ex. RW1/B is May, 1996. There is nothing on record to
show that S/Shri Suraj Ram, Jai Dass, Tek Chand, Chunku Ram, Parkash Chand, Budhi Ram,
Bameshwar Dutt, Raj Kumar, Smt. Bhag Dei, Smt. Ram Dei, Smt. Sarita Devi, Hari Ram,
Baldev, Balwant Kumar, Sher Singh and Chuni Lal were senior to the petitioner. This
indicates that the persons junior to the petitioner are still serving the
respondent/department. The latter had failed to adhere to the principle of ‘last come first
go’. Retaining the juniors at the cost of senior is nothing but unfair labour practice. There is
nothing on the file to establish that at the time of re-engaging the persons junior to the
petitioner, an opportunity of re-employment was afforded to him.

19. Such being the situation, I have no hesitation to conclude that respondent has
contravened the provisions of Sections 25-G and 25-H of the Act.

20. Faced with the situation, it was contended for the respondent that the junior
workers had been engaged and retained in service as per the orders of Labour Court-
cum- Industrial Tribunal. No doubt, a note has been given on Ex. RWI1/C that all the
co-workers had been re-engaged as per the orders of Labour Court-cum-Industrial Tribunal,
but merely because on the basis of orders of the Court the persons shown therein had been
reengaged, does not defeat the claim of petitioner that they were juniors to him. Even if the
petitioner has failed to prove on record that he had worked for more than 160 days and that as
per the policy framed by the Government of Himachal Pradesh from time to time, he was
entitled for regularization of his service, but the respondent cannot be absolved from its
accountability with regard to the provisions of Sections 25-G and 25-H of the Act, which as
discussed above have been violated.

21. While testifying in the Court as PW1, the petitioner has given his age as 39 years.
It is well known that a person like the petitioner will not sit at home during the period he
is/was out of the service. Otherwise too, during his cross-examination, the petitioner admitted
that he is an agriculturist and earns his livelihood by doing agricultural chores. It is also
evident from his cross-examination that he is having landed property. The petitioner has
failed to discharge the initial onus that during the period of his forced idleness, he is/was not
gainfully employed, so he is not entitled to the back wages.
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22. The learned District Attorney for the respondent contended that there being
inordinate delay in the steps taken by the petitioner for the redressal of his grievance, his
claim suffers from the vice of delay and laches, which disentitles him to the relief(s) he has
prayed for. This contention, to my thinking, appears to be ill conceived. The question of
delay and laches was considered by our own Hon’ble High Court in case titled as Divisional
Manager, Himachal Pradesh Forest Corporation, Division Sunder Nagar, District
Mandi, H.P. vs. Dilu Ram (CWP No. 95/2000 decided on 26-8-2004) wherein it was inter
alia held:—

“It is well settled that plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a mere
hypertechnical defence though reference to the Labour Court can be generally
questioned on the ground of delay alone. The provisions of Article 137 of the
Schedule to the Limitation Act, 1963 are not applicable to the proceedings under the
Act and that the relief under it cannot be denied to the workman merely on the
ground of delay (See Ajaib Singh v. Sirhind Co-op. Marketing-cum-Processing
Service Society Ltd. 1999 (82) FLR 137 (SC)....”

23. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007
(H.P.) 1160, delay of more than 10 years was condoned by our own Hon’ble High Court and
it was laid down that the principle of Limitation Act was not applicable to the industrial
dispute. Similarly, it was laid down by the Hon’ble Supreme Court in Ajayab Singh vs.
Sirhind Co-operative Marketing-cum-Processing Society Limited and Another (1999) 6
SCC 82 that the principle of Limitation Act, 1963 did not apply to the proceeding under the
Industrial Disputes Act.

24. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings.
On failure of the conciliation move, the said Officer had referred the matter to the
Labour Commissioner, Himachal Pradesh vide his report under Section 12(4) of the Act. On
the basis of this report, the Labour Commissioner referred the dispute to this Court under
Section 10(1) of the Act, vide Notification No. 11-5/99(Lab.) 1D/2016/Chamba, dated
12th May, 2016. In view of the period of time that elapsed before the matter came to be
referred to this Court, the petitioner who felt aggrieved by his unlawful retrenchment, cannot
be said to have delayed the steps he took for the redressal of his grievance. His claim,
therefore, does not suffer from the vice of delay and laches. So, the aforesaid contention of
the learned District Attorney merits rejection and is rejected.

25. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in
view all relevant factors including the mode and manner of appointment, nature of
employment, length of service, the ground on which termination has been set aside and the
delay in raising industrial dispute before grant of relief in an industrial dispute. It was also
observed that the workman had worked for 286 days and had raised industrial dispute in the
year 1992, whereas his services had been terminated in the year 1986 and had raised
industrial dispute afier six years. It was held that though the compensation awarded by the
Single Judge of the Hon’ble High Court was too low and liable to be enhanced by the
Division Bench, but surely reinstatement of the workman in the facts and circumstances was
not the appropriate relief and thus a lump-sum of Rs.1 lakh along-with interest @ 9% per
annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 05 years and actually
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worked for 526.5 days as per mandays chart on record and that the services of petitioner
were disengaged in September, 2004, who had worked as non- skilled worker and had
raised industrial dispute by issuance of demand notice after about seven years i.e. demand
notice was given on 7-4-2012. It is also pertinent to mention here that the petitioner on the
date of filing the claim petition, was aged 39 years and had a sufficient spell of life to
work and earn his livelihood. Taking into consideration the factors mentioned above and
the precedent laid down by the Hon’ble Supreme Court in Geetam Singh’s case (supra), the
petitioner is not entitled for reinstatement or for back wages, but only for lump sum
compensation.

26. In view the discussion and findings arrived at by me above, a lump-sum
compensation of "60,000/- (Rupees sixty thousand only) would be an appropriate relief to
which the petitioner is entitled to in the facts and circumstances of the given case. It is
further made clear that amount of compensation shall be paid within four months from the
date of receipt of Award, failing which the petitioner would be entitled to interest @ 9% per
annum from date of Award till its realization. Issues No. 1 and 2 are answered and decided
accordingly, while issue No. 4 is answered in the negative and against the respondent.

Issue No. 3:

27. Tt has not been shown by the respondent as to how the present petition/statement
of claim is not maintainable. Moreover, this issue was not pressed for by the learned
District Attorney appearing for the respondent at the time of arguments. Otherwise also,
from the pleadings and evidence on record, it cannot be said that the petition/statement of
claim is not maintainable. Hence, this issue is answered in the negative and against the
respondent.

Relief:

28. In the light of what has been discussed hereinabove while recording the findings
on issues supra, the respondent is hereby directed to pay a compensation of * 60,000/-
(Rupees sixty thousand only) to the petitioner in lieu of the reinstatement, back wages,
seniority and past service benefits. Amount of compensation so awarded shall be paid by
the respondent to the petitioner within four months from the date of receipt of Award
failing which the respondent shall be liable to pay interest @ 9% per annum on the said
amount from the date of award till realization/deposit of the amount. In the peculiar facts and
circumstances of the case, the parties are left to bear their own costs. The reference is
answered accordingly. A copy of this Award be sent to the appropriate Government for
publication in the official gazette and the file after due completion be consigned to the Record
Room.

Announced in the open Court today this 22nd day of January, 2019.

Sd/-

(YOGESHJASWAL),

Presiding Judge,

Labour Court-cuam-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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INTHE COURT OF SHRIYOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA, AT DHARAMSHALA (H.P.)

Ref. No. :569/2016
Date of Institution :24-8-2016
Date of Decision :22-01-2019
Smt. Ratto Devi w/o Shri Dhian Chand, r/o Village Dharwas, P.O. Dharwas, Tehsil
Pangi, District Chamba, H.P. ..Petitioner.
Versus

The Executive Engineer, H.P.P.W.D. Division Killar, Tehsil Pangi, District Chamba,
H.P. ..Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. O.P. Bhardwaj, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether alleged termination of services of Smt. Ratto Devi w/o Sh. Dhian Chand,
Village Dharwas, P.O. Dharwas, Tehsil Pangi, Distt. Chamba, H.P. during September,
2003 by the Executive Engineer, H.P.P.W.D. Division, Killar (Pangi), Tehsil Pangi,
District Chamba, H.P. who had worked as beldar on daily wages basis only for 845
days during the years 1996 to 2003 and has raised her industrial dispute vide
demand notice dated Nil (received in the office of Labour Officer Chamba on
9-6-2015) after more than 12 years, allegedly without complying with the provisions of
the Industrial Disputes Act, 1947 is legal and justified? If not, keeping in view of
working period during the years mentioned as above and delay of more than 12 years
in raising the industrial dispute, what amount of back wages, seniority, past service
benefits and compensation the above ex-worker is entitled to from the above
employer/management?”’

2. The case of the petitioner, as it emerges from the statement of claim, is that she
was appointed as daily waged beldar on muster roll basis, without any appointment letter, in
the year 1996. She continuously worked with intermittent breaks uptil September, 2003
with the respondent. Fictional breaks were given from time to time so that 160 days
could not be completed in each calendar year. It is also an averment that the respondent had
not maintained the seniority and persons junior to the petitioner have been allowed to
continue as beldars. The respondent had violated the principle of ‘first come last go’. For
the tribal area, the State of Himachal Pradesh had framed a policy for regularization of
daily waged workers who had worked for 160 days in each calendar year. It is further
the case of the petitioner that the petitioner had been retrenched without giving notice of
retrenchment and compensation in lieu thereof. The breaks were to be counted as continuous
service for the purpose of calculation of 160 days, as provided under Section 25-B of the
Industrial Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for short). At the time of
her termination, the persons junior to her were retained in service by the respondent. The
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names of the juniors, who were retained in service by the respondent are S/Smt./Shri Gurdev,
Man Dei, Sher Singh, Balwant, Dila Ram, Tek Chand, Bhag Dei, Ram Dei, Dev Raj and
Bameshwar Dutt. She was not given an opportunity of re-employment. From the date of
her disengagement, she is unemployed. She had approached the respondent time and again to
re-engage her services, but in vain. She is entitled to regularization after completion of eight
years of service with all consequential benefits. She has been discriminated. The act and
conduct of the respondent is illegal and unjustified. It is also violative of Sections 25-F, 25-G
and 25-H ofthe Act.

As such, it is evident from the prayer clause of the petition/statement of claim, the
petitioner has claimed the following relief{s) in this case:—

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and she be
granted all consequential benefits as also the other allowances, besides being other
benefits and regularizations after eight years of service with seniority and back wages,
and other relief(s) to which the claimant may be found entitled to.”

3. On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack
of maintainability and that the petition was bad on account of delay and laches have been
taken. It was asserted that the petitioner was engaged as a daily waged beldar in the year
1996 and who remained engaged till the year 1998. She had worked intermittently with the
department and had left the job of her own sweet will, and had been coming to work at her
own convenience. No fictional breaks had ever been given to her by the respondent. She had
not completed 160 days in any calendar year, as required for the tribal area of Pangi Tehsil, as
is evident from the mandays chart. It was also asserted that the services of the petitioner had
never been terminated by the respondent. She had never approached the respondent and had
left the work of her own sweet will and volition. Regarding the allegation of engagement of
persons junior to the petitioner, it was asserted that they were appointed as per orders of the
Labour Court. No other workmen junior to the petitioner had ever been retained in service by
the respondent. Since, the petitioner had left the job of her own, there was no need of serving
a notice upon her or to pay one month wages in lieu thereof. The respondent had not violated
the principle of ‘last come first go’. If the petitioner had been terminated in the year 1998,
she certainly would have raised an industrial dispute, but the same was raised by her before
the Labour Officer only in the year 2015, i.e. after about 17 years, hence the same is bad
due to delay and laches. Since the services of the petitioner had not been terminated by the
respondent, the question of issuance of notice or wages in lieu thereof did not arise and there
was also no necessity to charge-sheet or issue any notice to her after her termination. It was
specifically asserted that the petitioner was an agriculturist and was gainfully employed, hence
was not entitled for back wages.

In these circumstances, the respondent prays that the petition in hand be
dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement
of claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination
and adjudication by this Tribunal vide order dated 12-6-2018:—

(1) Whether termination of services of petitioner by the respondent during
September, 2003 is/was legal and justified? ..OPP.
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(2) If issue No.l is proved in affirmative, to what service benefits the petitioner is
entitled to? ..OPP.

(3) Whether the claim petition is not maintainable in the present form as alleged?
..OPR.

(4) Whether the claim petition is bad on account of delay and laches as alleged?
..OPR.

Relief

6. Thereafter, parties to the lis were directed to adduce evidence in support of the
issues so framed. The petitioner, namely Smt. Ratto Devi appeared as PW1 and tendered
in evidence her statement by way of affidavit Ex. PW1/A and copy of seniority list Ex.
PWI1/B. The respondent examined one Shri B.K. Kapil, who tendered his statement by way
of affidavit Ex. RWI1/A, copy of mandays chart of petitioner Ex. RW1/B and copy of
mandays chart of the co-workers Ex. RW1/C.

7. Arguments of the learned counsel for the petitioner and District Attorney for the
respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:—

Issue No. 1 : No

Issue No. 2 : Discussed

Issue No. 3 : No

Issue No. 4 : No

Relief : Petition is partly allowed awarding lump sum compen-

sation of ~ 25,000/- per operative part of award.
REASONS FOR FINDINGS
Issues No. 1, 2 and 4-:

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Smt. Ratto Devi (petitioner) stepped into the witness box as PW1. In her affidavit
Ex. PW1/A submitted under Order 18 Rule 4 of the Code of Civil Procedure, she reiterated
on oath the contents of the petition/statement of claim in its entirety.

In the cross-examination, she denied that she had been engaged as a daily wa ged
beldar from May, 1996 uptil November, 1998. She also specifically denied that in between she
of her own had been absenting herself. Volunteered that, she had worked from the year 1995
uptil October, 2004. She categorically denied that after November, 1998, she had never
worked with the respondent/department. She also denied that she had not worked for 160 days
in all the years to fulfill the criteria of tribal area. She further denied that she of her own
left the job in November, 1998 and thereafter had never returned to work. However, she
admitted that the respondent had never given fictional breaks to her. She works as an
agriculturist and these days is earning her livelihood from agricultural chores. She
specifically denied that the co-workers have been re-engaged as per the orders of the Court.
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11. Ex. PW1/B is the copy of seniority list relating to Shri Suraj Ram and others.

12. Conversely, Shri B.K. Kapil, Executive Engineer, H.P.P.W.D., Division Killar
(respondent) testified as RW1. in his affidavit Ex. RW1/A preferred as per Order 18 Rule 4
of the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

In the cross-examination, he admitted that the petitioner was employed as a daily
waged worker in the department. He was also categorical that no appointment order had
been issued while engaging the petitioner. He also clearly admitted that during the period of
work, no departmental inquiry had been initiated against the petitioner. He also clearly admitted
that as per the record, the petitioner had never been called again on work. Volunteered that, she
had left the job of her own. He also admitted that as per the Court orders, when the co-
workers were re-engaged, the petitioner had not been called for work.

13. Ex. RW1/B is the mandays chart relating to the petitioner.
14. Ex. RW1/C is the mandays chart relating to the co-workers.

15. The version of the petitioner is that her services were engaged as a daily waged
beldar by the respondent in the year 1996 and had worked as such till September, 2003.
The respondent has pleaded that the petitioner was appointed as a daily waged beldar in the
year, 1996 and she had worked as such uptil the year, 1998. Although, the petitioner (PW1)
in her cross-examination denied the fact that she had been engaged in the month of May,
1996 by the respondent and had worked only uptil November, 1998, but the respondent has
proved on record the mandays chart pertaining to the petitioner as Ex. RW1/B. Its perusal
discloses that the services of the petitioner were engaged by the respondent in the month of
May, 1996 for the first time as daily waged beldar and she had only worked as such uptil
November, 1998. The claimant/petitioner has not placed or exhibited on record any
document to show that she was appointed by the respondent in the year 1996 and that she had
worked uptil September, 2003, as claimed.

16. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 27 days
in the year 1996, 121 days in the year 1997 and for 175 days in the year 1998. Thus, in her
total service for a period of three years in between May, 1996 to November, 1998, she
had only worked for 323 days. Be it recorded here that the petitioner had not worked for
more than 160 days preceding 12 calendar months from the date of her termination, which is
claimed to have taken place by the petitioner as per petition/statement of claim in September,
2003. Since, there is no reference received from the Labour Commissioner on the point of
artificial breaks, this Court is to confine its findings only with regard to alleged illegal
termination. Even otherwise, the petitioner while under cross-examination clearly admitted
that no intentional fictional breaks had been given to her by the respondent. It is established
on record that the petitioner had not worked for 160 days preceding 12 calendar months from
the date of her termination. It is evident from the mandays chart that in the year 1998 the
petitioner had worked for 175 days, therefore, immediately in the preceding 12 calendar
months from the month of termination, petitioner had not worked for 160 days, so as to meet
the requirement of law of having continuous service of one year. Thus, it was not required of
the respondent to have issued notice as provided under Section 25-F of the Act. So, it can
safely be held that the respondent had not violated the provisions of Section 25-F of the
Act, as claimed by the petitioner.

17. A plea was taken by the respondent that the petitioner was an intermittent worker.
She left the job of her own free will and volition. It is well known that the abandonment has to
be proved like any other fact by the respondent/employer. In Eagle Hunter Solutions Ltd.
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vs. Sh. Prem Chand reported in /2019 (160) FLR 16] it has been held by the Hon’ble
Delhi High Court that burden of proving of abandonment is upon the management.
Simply because a workman fails to report for duty, it cannot be presumed that he/she has
left/abandoned the job. There is nothing on the record to show that a notice was served
upon the petitioner by the respondent calling upon her to resume the duties after she
allegedly left the same. Absence from duty is a serious misconduct. Admittedly, no
disciplinary proceedings were initiated against the petitioner by the respondent for her alleged
willful absence from duty. Shri B.K. Kapil (RW1) clearly admitted that during the period
of work, no departmental inquiry had been initiated against the petitioner. Thus, the plea of
abandonment put forth by the respondent/employer is not established.

18. Ex. RWI/C, the mandays chart/seniority list of beldar category relating to
Shri Suraj Ram and seventeen others, reveals that Shri Dev Raj was appointed in the year
1989, whereas the services of Shri Balwant Kumar were engaged in the year 1994, those
of Shri Bameshwar Dutt were engaged in the year 1995, those of S/Shri Raj Kumar and Sher
Singh in the year 1996, those of S/Shri Suraj Ram, Parkash Chand, Hari Ram, Chuni Lal and
Smt. Sarita Devi were engaged in the year 1997, those of Shri Jai Dass in the year 1998,
those of Shri Tek Chand were engaged in the year 1999, while those of Shri Chunku in the year
2000, those of Shri Budhi Ram in the year 2001 and that of Smt. Ram Dei in the year 2003.
Of course, a note has been given on Ex. RWI1/C that all these workers, except for
Shri Parkash Chand mentioned at serial No. 5, were engaged as per the orders of this
Court/Tribunal. At the cost of reiteration, I will like to add that the month of initial
appointment of the petitioner as per Ex. RW1/B is May, 1996. There is nothing on record to
show that S/Shri Suraj Ram, Jai Dass, Tek Chand, Chunku Ram, Parkash Chand, Budhi Ram,
Raj Kumar, Smt. Bhag Dei, Smt. Ram Dei, Smt. Sarita Devi, Hari Ram, Sher Singh and Chuni
Lal were senior to the petitioner. This indicates that the persons junior to the petitioner are still
serving the respondent/department. The latter had failed to adhere to the principle of ‘last
come first go’. Retaining the juniors at the cost of senior is nothing but unfair labour practice.
There is nothing on the file to establish that at the time of re-engaging the persons junior to the
petitioner, an opportunity of re-employment was afforded to her.

19. Such being the situation, I have no hesitation to conclude that respondent has
contravened the provisions of Sections 25-G and 25-H of the Act.

20. Faced with the situation, it was contended for the respondent that the junior
workers had been engaged and retained in service as per the orders of Labour Court -
cum-Industrial Tribunal. No doubt, a note has been given on Ex. RW1/C that all the co-
workers had been re-engaged as per the orders of Labour Court-cum-Industrial Tribunal, but
merely because on the basis of orders of the Court the persons shown therein had been
reengaged, does not defeat the claim of petitioner that they were juniors to her. Even if the
petitioner has failed to prove on record that she had worked for more than 160 days and that as
per the policy framed by the Government of Himachal Pradesh from time to time, she was
entitled for regularization of her service, but the respondent cannot be absolved from its
accountability with regard to the provisions of Sections 25-G and 25-H of the Act, which as
discussed above have been violated.

21. While testifying in the Court as PW1, the petitioner has given her age as 52 years.
It is well known that a person like the petitioner will not sit at home during the period she
is/was out of the service. Otherwise too, during her cross-examination, the petitioner admitted
that she is an agriculturist and earns her livelihood by doing agricultural chores. It is also
evident from her cross-examination that she is having landed property. The petitioner has
failed to discharge the initial onus that during the period of her forced idleness, she is/was not
gainfully employed, so she is not entitled to the back wages.
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22. The learned District Attorney for the respondent contended that there being
inordinate delay in the steps taken by the petitioner for the redressal of her grievance, her
claim suffers from the vice of delay and laches, which disentitles her to the relief(s) she has
prayed for. This contention, to my thinking, appears to be ill conceived. The question of
delay and laches was considered by our own Hon’ble High Court in case titled as Divisional
Manager, Himachal Pradesh Forest Corporation, Division Sunder Nagar, District
Mandi, H.P. vs. Dilu Ram (CWP No. 95/2000 decided on 26-8-2004) wherein it was inter
alia held:—

“It is well settled that plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a mere
hypertechnical defence though reference to the Labour Court can be generally
questioned on the ground of delay alone. The provisions of Article 137 of the
Schedule to the Limitation Act, 1963 are not applicable to the proceedings under the
Act and that the relief under it cannot be denied to the workman merely on the
ground of delay (See Ajaib Singh v. Sirhind Co-op.-Marketing-cum-Processing
Service Society Ltd. 1999 (82) FLR 137 (SC)....”

23. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007
(H.P.) 1160, delay of more than 10 years was condoned by our own Hon’ble High Court and
it was laid down that the principle of Limitation Act was not applicable to the industrial
dispute. Similarly, it was laid down by the Hon’ble Supreme Court in Ajayab Singh vs.
Sirhind Co-operative Marketing-cum-Processing Society Limited and Another (1999) 6
SCC 82 that the principle of Limitation Act, 1963 did not apply to the proceeding under the
Industrial Disputes Act.

24. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings.
On failure of the conciliation move, the said Officer had referred the matter to the Labour
Commissioner, Himachal Pradesh vide her report under Section 12(4) of the Act. On the basis
of this report, the Labour Commissioner referred the dispute to this Court under Section
10(1) of the Act, vide Notification No. 11-5/99 (Lab.) ID/2016/Chamba, dated 18th
July, 2016. In view of the period of time that elapsed before the matter came to be referred to
this Court, the petitioner who felt aggrieved by her unlawful retrenchment, cannot be said to
have delayed the steps she took for the redressal of her grievance. Her claim, therefore, does
not suffer from the vice of delay and laches. So, the aforesaid contention of the learned
District Attorney merits rejection and is rejected.

25. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in
view all relevant factors including the mode and manner of appointment, nature of
employment, length of service, the ground on which termination has been set aside and the
delay in raising industrial dispute before grant of relief in an industrial dispute. It was also
observed that the workman had worked for 286 days and had raised industrial dispute in the
year 1992, whereas her services had been terminated in the year 1986 and had raised
industrial dispute after six years. It was held that though the compensation awarded by the
Single Judge of the Hon’ble High Court was too low and liable to be enhanced by the
Division Bench, but surely reinstatement of the workman in the facts and circumstances was
not the appropriate relief and thus a lump-sum of Rs.1 lakh alongwith interest @ 9% per
annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 03 years and actually
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worked for 323 days as per mandays chart on record and that the services of petitioner were
disengaged in November, 1998, who had worked as non-skilled worker and had raised
industrial dispute by issuance of demand notice after about mwelve years i.e. demand notice
was given on 9-6-2015. It is also pertinent to mention here that the petitioner on the date of
filing the claim petition, was aged 52 years and had a sufficient spell of life to work and earn
her livelihood. Taking into consideration the factors mentioned above and the precedent laid
down by the Hon’ble Supreme Court in Geetam Singh’s case (supra), the petitioner is not
entitled for reinstatement or for back wages, but only for lump sum compensation.

26. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of * 25,000/- (Rupees twenty five thousand only) would be an appropriate relief
to which the petitioner is entitled to in the facts and circumstances of the given case. It is
further made clear that amount of compensation shall be paid within four months from the
date of receipt of Award, failing which the petitioner would be entitled to interest @ 9% per
annum from date of Award till its realization. Issues No. 1 and 2 are answered and decided
accordingly, while issue No. 4 is answered in the negative and against the respondent.

Issue No. 3:

27. Tt has not been shown by the respondent as to how the present petition/statement
of claim is not maintainable. Moreover, this issue was not pressed for by the learned
District Attorney appearing for the respondent at the time of arguments. Otherwise also,
from the pleadings and evidence on record, it cannot be said that the petition/statement of
clai m is not maintainable. Hence, this issue is answered in the negative and against the
respondent.

Relief:

28. In the light of what has been discussed hereinabove while recording the findings
on issues supra, the respondent is hereby directed to pay a compensation of * 25,000/-
(Rupees twenty five thousand only) to the petitioner in lieu of the reinstatement, back
wages, seniority and past service benefits. Amount of compensation so awarded shall be paid
by the respondent to the petitioner within four months from the date of receipt of Award failing
which the respondent shall be liable to pay interest @ 9% per annum on the said amount
from the date of award till realization/deposit of the amount. In the peculiar facts and
circumstances of the case, the parties are left to bear their own costs. The reference is
answered accordingly. A copy of this Award be sent to the appropriate Government for
publication in the official gazette and the file after due completion be consigned to the Record
Room.

Announced in the open Court today this 22nd day of January, 2019.

Sd/-

(YOGESHJASWAL),

Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.



6128 IoT0F, feareet U, 21 RIawR, 2019 /30 HTEUE, 1941

IN THE COURT OF SHRIYOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL,KANGRA AT DHARAMSHALA (H.P.)

Ref No. :243/2016
Date of Institution :21-4-2016
Date of Decision :22-01-2019

Smt. Begmu w/o Shri Bishamber Nath, r/o Village and Post Office Purthi, Tehsil Pangi,
Distt. Chamba, H.P. ..Petitioner.

Versus

The Executive Engineer, [.P.H./H.P.P.W.D. Division, Killar, Tehsil Pangi, District
Chamba, H.P. ..Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. I.S. Jaryal, AR
For the Respondent : Sh. Sanjeev Singh Rana, D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether alleged termination of services of Smt. Begmu w/o Shri Bishamber Nath,
r/o Village and Post Office Purthi, Tehsil Pangi, District Chamba, H.P. during October,
2005 by the Executive Engineer, [.P.H./H.P.P.W.D. Division, Killar, Tehsil Pangi,
District Chamba, H.P., who had worked as beldar on daily wages and has raised her
industrial dispute after more than 6 years vide demand notice dated 07-05-2012,
without complying the provisions of the Industrial Disputes Act, 1947 is legal and
justified? If not, keeping in view of delay of more than 6 years in raising the industrial
dispute, what amount of back wages, seniority, past service benefits and
compensation the above ex-worker is entitled to the above employer/management?”

2. The case of the petitioner, as it emerges from the statement of claim, is that she
was appointed as daily waged beldar on muster roll basis in the year, 1994. She
continuously worked with intermittent breaks uptil October, 2005 with the respondent.
Fictional breaks were given from time to time so that 160 days could not be completed in each
calendar year. It is also an averment that the respondent had not maintained the seniority
and persons junior to the petitioner have been allowed to continue as beldars. The respondent
had violated the principle of ‘last come first go’. For the tribal area, the State of Himachal
Pradesh had framed a policy for regularization of daily waged workers who had worked for
160 days in each calendar year. It is further the case of the petitioner that the petitioner had
been retrenched without giving notice of retrenchment and compensation in lieu thereof. The
breaks were to be counted as continuous service for the purpose of calculation of 160
days, as provided under Section 25-B of the Industrial Disputes Act, 1947 (hereinafter
referred to as ‘the Act’ for short). At the time of her termination, the persons junior to her
were retained in service by the respondent. The names of the juniors, who were retained in
service by the respondent are S/Shri Jai Dass, Tek Chand, Sucheta Ram, Mohan Lal, Hari
Nath, Janam Singh, Smt. Jamna, S/Shri Raj Kumar, Man Singh, Smt. Sarita Devi, Smt. Chhin
Dei, Smt. Bhag Dei, Smt. Sur Dei, Smt. Shyami, S/Shri Chunku Ram, Budhi Ram,
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Smt. Ram Dei, S/Shri Sham Lal, Dev Raj, Gautam Singh and Bameshwar. She was not
given an opportunity of re-employment. From the date of her disengagement, she is
unemployed. She had approached the respondent time and again to re-engage her services,
but in vain. She is entitled to regularization after completion of eight years of service
with all consequential benefits. She has been discriminated. The act and conduct of the
respondent is illegal and unjustified. It is also violative of Sections 25-F, 25-G and 25-H
of the Act and Articles 14 and 16 of Constitution of India.

As such, it is evident from the prayer clause of the petition/statement of claim,
the petitioner has claimed the following relief(s) in this case:—

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and she be
granted all consequential benefits as also the other allowances, besides being other
benefits and regularizations after eight years of service with seniority and back wages,
and other relief(s) to which the claimant may be found entitled to.”

3.  On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack
of maintainability and that the petition was bad on account of delay and laches have been
taken. It was asserted that the petitioner was engaged as a daily waged beldar in the year
1994 and who had worked intermittently with the department and had left the job of her own
sweet will, and had been coming to work at her own convenience. No fictional breaks had
ever been given to her by the respondent. She had not completed 160 days in any calendar
year, as required for the tribal area of Pangi Tehsil, as is evident from the mandays chart. It
was also asserted that the services of the petitioner had never been terminated by the
respondent. She had never approached the respondent and had left the work of her own sweet
will and volition. Regarding the allegation of engagement of persons junior to the petitioner
mentioned at serial Nos. 1 to 19,21 & 23 in para No. 4 of the claim petition were appointed as
per order of the Labour Court and at serial Nos. 20 & 22 as harness case. No other workmen
junior to the petitioner had ever been retained in service by the respondent. Since, the
petitioner had left the job of her own, there was no need of serving a notice upon her or to pay
one month wages in lieu thereof. The respondent had not violated the principle of ‘last come
first go’. If the petitioner had been terminated in the year 1994, she certainly would have
raised an industrial dispute, but the same was raised by her before the Labour Officer only in
the year 2012, i.e. after about 18 years, hence the same is bad due to delay and laches. Since
the services of the petitioner had not been terminated by the respondent, the question of
issuance of notice or wages in lieu thereof did not arise and there was also no necessity to
charge-sheet or issue any notice to her after her termination. It was specifically asserted
that the petitioner was an agriculturist and was gainfully employed, hence was not entitled for
back wages.

In these circumstances, the respondent prays that the petition in hand be
dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement
of claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination
and adjudication by this Tribunal vide order dated 23-5-2018:

(1) Whether termination of the services of petitioner by the respondent during the year
October, 2005 is/was improper and unjustified as alleged? ..OPP.
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(2) If issue no.l is proved in affirmative, to what service benefits the petitioner is
entitled to? .OPP.

(3) Whether the claim petition is not maintainable in the present form as alleged?

..OPR.
(4) Whether the claim petition is bad on account of delay and laches on the part of
petitioner as alleged? ..OPR.
Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the
issues so framed. The petitioner, namely Smt. Begmu appeared as PWI1 and tendered in
evidence her statement by way of affidavit Ex. PW1/A and copies of mandays chart Ex.
PWI1/B to Ex. PWI1/L. The respondent examined one Shri B.K. Kapil, who tendered his
statement by way of affidavit Ex. RWI1/A, copy of mandays chart of petitioner Ex.
RW1/B and copy of mandays chart of the co-workers Ex. RW1/C.

7. Arguments of the learned Authorized Representative for the petitioner and
District Attorney for the respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:—

Issue No. 1 :Yes

Issue No. 2 : Discussed

Issue No. 3 : No

Issue No. 4 :No

Relief : Petition is partly allowed awarding lump sum compen-

sation of ' 10,000/- per operative part of award.
REASONS FOR FINDINGS
Issues No. 1, 2 and 4:

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Smt. Begmu (petitioner) stepped into the witness box as PW1. In her affidavit
Ex. PW1/A submitted under Order 18 Rule 4 of the Code of Civil Procedure, she reiterated
on oath the contents of the petition/statement of claim in its entirety.

In the cross-examination, she denied that she had only worked for 22 days in the
month of August, 1994 with the respondent/department. Volunteered that, she had worked
from the year, 1994 uptil October, 2005. She categorically denied that from September,
1994, uptil October, 2005, she had never worked with the respondent/department. She also
denied that she had not worked for 160 days in all the years to fulfill the criteria of tribal area.
She further denied that she of her own left the job in August, 1994 and thereafter had
never returned to work. However, she admitted that the respondent had never given fictional
breaks to her. She works as an agriculturist and these days is earning her livelihood from
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agricultural chores. She specifically denied that the co-workers have been re-engaged as per the
orders of the Court.

11. Ex. PW1/B is the year-wise mandays chart relating to Smt. Chhin Dei and three
others.

12. Ex. PW1/C is the copy of seniority/regularization of daily waged workers relating
to Shri Dev Raj and Goutam Singh.

13. Ex. PWI1/D is the copy of regularization of daily wages workers relating to
Shri Tek Chand and four others.

14. Ex. PWI1/E is the copy of year-wise mandays detail relating to Shri Shiv Kumar
and thirteen others.

15. Exts. PWI1/F to I are the copies of seniority list in respect of Shri Sucheta Ram
and others.

16. Exts. PW1/J to L are the year-wise mandays chart relating to Shri Chunku Ram
and others working under the respondents.

17. Conversely, Shri B.K. Kapil, Executive Engineer, H.P.P.W.D., Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4
of the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

In the cross-examination, he admitted that the petitioner was employed as a daily
waged worker in the department. He was also categorical that no appointment order had
been issued while engaging the petitioner. He also clearly admitted that during the period of
work, no departmental inquiry had been initiated against the petitioner. He also clearly admitted
that as per the record, the petitioner had never been called again on work. Volunteered that, she
had left the job of her own. He further admitted that Ex. PW1/B to Ex. PWI1/L were issued
by the respondent’s office. He clearly admitted that junior persons, who had continuously
worked, have been regularized. Volunteered that, only those persons have been regularized
who were engaged as per the Court orders.

18. Ex. RW1/B is the mandays chart relating to the petitioner.

19. Ex. RW1/C is the mandays chart relating to the co-workers.

20. The version of the petitioner is that her services were engaged as a daily waged
beldar by the respondent in the year 1994 and had worked as such till October, 2005.
The respondent has pleaded that the petitioner was appointed as a daily waged beldar in the
month of August, 1994. Although, the petitioner (PW1) in her cross-examination denied the
fact that she had been engaged in the month of August, 1994 and had worked only for 22
days with the respondent/department but, however, the respondent has proved on record the
mandays chart pertaining to the petitioner as Ex. RW1/B, whose perusal reveals that the
services of the petitioner were engaged in the month August, 1994 for the first time as daily
waged beldar and she had only worked for 22 days. The claimant/petitioner has not placed or
exhibited on record any document to show that she was appointed by the respondent in the
year 1994 and that she had worked uptil October, 2005.
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21. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 22 days
in the year 1994. This document further shows that from the years 1995 to 2005, the
petitioner had not worked for a single day. Thus, in her total service in the month of August,
1994, she had worked only for 22 days. Be it recorded here that the petitioner had not
worked for more than 160 days preceding 12 calendar months from the date of her
termination, which is claimed to have taken place by the petitioner as per petition/statement
of claim in October, 2005. Since, there is no reference received from the Labour
Commissioner on the point of artificial breaks, this Court is to confine its findings only
with regard to alleged illegal termination. Even otherwise, the petitioner while under
cross-examination clearly admitted that no intentional fictional breaks had been given to
her by the respondent. It is established on record that the petitioner had not worked for
160 days preceding 12 calendar months from the date of her termination. It is evident
from the mandays chart that in the year 1994 the petitioner had only worked for 22 days,
therefore, immediately in the preceding 12 calendar months from the month of termination,
petitioner had not worked for 160 days, so as to meet the requirement of law of having
continuous service of one year. Thus, it was not required of the respondent to have issued
any notice as provided under Section 25-F of the Act. So, it can safely be held that the
respondent had not violated the provisions of Section 25-F of the Act, as claimed by
the petitioner.

22. A plea was taken by the respondent that the petitioner was an intermittent worker.
She left the job of her own free will and volition. It is well known that the abandonment has to
be proved like any other fact by the respondent/employer. In Eagle Hunter Solutions Ltd. vs.
Sh. Prem Chand reported in /2019 (160) FLR 16/, it has been held by the Hon’ble Delhi
High Court that burden of proving of abandonment is upon the management. Simply
because a workman fails to report for duty, it cannot be presumed that he/she has
left/abandoned the job. There is nothing on the record to show that a notice was served
upon the petitioner by the respondent calling upon her to resume the duties after she
allegedly left the same. Absence from duty is a serious misconduct. Admittedly, no
disciplinary proceedings were initiated against the petitioner by the respondent for her alleged
willful absence from duty. Shri B.K. Kapil (RW1) clearly admitted that during the period
of work, no departmental inquiry had been initiated against the petitioner. Thus, the plea of
abandonment put forth by the respondent/employer is not established.

23. Ex. RWI1/C, the mandays chart/seniority list of beldar category relating to
Shri Hukkam Chand and twenty six others, reveals that Shri Dev Raj was appointed in the year
1989, whereas the services of Shri Karam Dev and Shri Raj Kumar were engaged in the
year 1996, those of S/Shri Hukkam Chand, Suraj Ram, Ludder Singh, Mohinder Singh, Hari
Nath, Janam Singh, Smt. Jamna, Man Singh, Smt. Sarita Devi and Hari Ram were engaged in
the year 1997, those of Shri Jai Dass and Mohan Lal in the year 1998, those of Shri Tek Chand
and Smt. Chhin Dei were engaged in the year 1999, while those of Smt. Bhag Dei, Smt. Sur
Dei, Smt. Shyami and Shri Chunku in the year 2000, those of Shri Sucheta Ram in the year
2001, while those of Smt. Ram Dei in the year 2003, those of Shri Shyam Lal in the year
2006 and that of Shri Gautam Singh in the year 2007. Of course, a note has been given on
Ex. RWI1/C that all these workers, except for Shri Shyam Lal and Shri Gautam Singh
mentioned at serial Nos. 26 & 27, were engaged as per the orders of this Court/Tribunal. At
the cost of reiteration, I will like to add that the month of initial appointment of the petitioner
as per Ex. RWI1/B is August, 1994. There is nothing on record to show that the persons
figuring at serial Nos. 1 to 22 and 24 were senior to the petitioner. This indicates that the
persons junior to the petitioner are still serving the respondent/department. The latter had
failed to adhere to the principle of ‘last come first go’. Retaining the juniors at the cost of
senior is nothing but unfair labour practice. There is nothing on the file to establish that at
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the time of re-engaging the persons junior to the petitioner, an opportunity of re-
employment was afforded to her.

24. Such being the situation, I have no hesitation to conclude that the respondent has
contravened the provisions of Sections 25-G and 25-H of'the Act.

25. Faced with the situation, it was contended for the respondent that the junior
workers had been engaged and retained in service as per the orders of Labour Court-
cum- Industrial Tribunal. No doubt, a note has been given on Ex. RW1/C that all the co-
workers had been re-engaged as per the orders of Labour Court-cum-Industrial Tribunal, but
merely because on the basis of orders of the Court the persons shown therein had been re-
engaged, does not defeat the claim of petitioner that they were juniors to her. Even if the
petitioner has failed to prove on record that she had worked for more than 160 days and that as
per the policy framed by the Government of Himachal Pradesh from time to time, she was
entitled for regularization of her service, but the respondent cannot be absolved from its
accountability with regard to the provisions of Sections 25-G and 25-H of the Act, which as
discussed above have been violated.

26. While testifying in the Court as PW1, the petitioner has given her age as 49 years.
It is well known that a person like the petitioner will not sit at home during the period she
is/was out of the service. Otherwise too, during her cross-examination, the petitioner admitted
that she is an agriculturist and earns her livelihood by doing agricultural chores. It is also
evident from her cross-examination that she is having landed property. The petitioner has
failed to discharge the initial onus that during the period of her forced idleness, she is/was not
gainfully employed, so she is not entitled to the back wages.

27. The learned District Attorney for the respondent contended that there being
inordinate delay in the steps taken by the petitioner for the redressal of her grievance, her
claim suffers from the vice of delay and laches, which disentitles her to the relief(s) she has
prayed for. This contention, to my thinking, appears to be ill conceived. The question of
delay and laches was considered by our own Hon’ble High Court in case titled as Divisional
Manager, Himachal Pradesh Forest Corporation, Division Sunder Nagar, District
Mandi, H.P. vs. Dilu Ram (CWP No. 95/2000 decided on 26-8-2004) wherein it was inter
alia held:—

"It is well settled that plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a mere
hypertechnical defence though reference to the Labour Court can be generally
questioned on the ground of delay alone. The provisions of Article 137 of the
Schedule to the Limitation Act, 1963 are not applicable to the proceedings under the
Act and that the relief under it cannot be denied to the workman merely on the
ground of delay (See Ajaib Singh v. Sirhind Co-op. Marketing-cum-Processing
Service Society Ltd. 1999 (82) FLR 137 (SC)....”

28. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007
(H.P.) 1160, delay of more than 10 years was condoned by our own Hon’ble High Court and
it was laid down that the principle of Limitation Act was not applicable to the industrial
dispute. Similarly, it was laid down by the Hon’ble Supreme Court in Ajayab Singh vs.
Sirhind Co-operative Marketing-cum-Processing Society Limited and Another (1999) 6
SCC 82 that the principle of Limitation Act, 1963 did not apply to the proceeding under the
Industrial Disputes Act.
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29. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings.
On failure of the conciliation move, the said Officer had referred the matter to the Labour
Commissioner, Himachal Pradesh vide her report under Section 12(4) of the Act. On the basis
of this report, the Labour Commissioner referred the dispute to this Court under Section
10(1) of the Act, vide Notification No. 11-5/99 (Lab.) ID/2016/Chamba, dated 11th April,
2016. In view of the period of time that elapsed before the matter came to be referred to this
Court, the petitioner who felt aggrieved by her unlawful retrenchment, cannot be said to have
delayed the steps she took for the redressal of her grievance. Her claim, therefore, does not
suffer from the vice of delay and laches. So, the aforesaid contention of the learned District
Attorney merits rejection and is rejected.

30. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in
view all relevant factors including the mode and manner of appointment, nature of
employment, length of service, the ground on which termination has been set aside and the
delay in raising industrial dispute before grant of relief in an industrial dispute. It was also
observed that the workman had worked for 286 days and had raised industrial dispute in the
year 1992, whereas her services had been terminated in the year 1986 and had raised
industrial dispute after six years. It was held that though the compensation awarded by the
Single Judge of the Hon’ble High Court was too low and liable to be enhanced by the
Division Bench, but surely reinstatement of the workman in the facts and circumstances was
not the appropriate relief and thus a lump-sum of Rs. 1 lakh along-with interest @ 9% per
annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for a month and actually worked for
22 days as per mandays chart on record and that the services of petitioner were disengaged
in August, 1994, who had worked as non-skilled worker and had raised industrial dispute
by issuance of demand notice after about eighteen years i.e. demand notice was given on
7-5-2012. It is also pertinent to mention here that the petitioner on the date of filing the claim
petition, was aged 49 years and had a sufficient spell of life to work and earn her livelihood.
Taking into consideration the factors mentioned above and the precedent laid down by the
Hon’ble Supreme Court in Geetam Singh’s case (supra), the petitioner is not entitled for
reinstatement or for back wages, but only for lump sum compensation.

31. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of ° 10,000/- (Rupees ten thousand only) would be an appropriate relief to
which the petitioner is entitled to in the facts and circumstances of the given case. It is
further made clear that amount of compensation shall be paid within four months from the
date of receipt of Award, failing which the petitioner would be entitled to interest @ 9% per
annum from date of Award till its realization. Issues No. 1 and 2 are answered and decided
accordingly, while issue No. 4 is answered in the negative and against the respondent.

Issue No. 3:

32. It has not been shown by the respondent as to how the present petition/statement
of claim is not maintainable. Moreover, this issue was not pressed for by the learned
District Attorney appearing for the respondent at the time of arguments. Otherwise also,
from the pleadings and evidence on record, it cannot be said that the petition/statement of
claim is not maintainable. Hence, this issue is answered in the negative and against the
respondent.
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Relief:

33. In the light of what has been discussed hereinabove while recording the findings
on issues supra, the respondent is hereby directed to pay a compensation of * 10,000/-
(Rupees ten thousand only) to the petitioner in lieu of the reinstatement, back wages,
seniority and past service benefits. Amount of compensation so awarded shall be paid by
the respondent to the petitioner within four months from the date of receipt of Award
failing which the respondent shall be liable to pay interest @ 9% per annum on the said
amount from the date of award till realization/deposit of the amount. In the peculiar facts and
circumstances of the case, the parties are left to bear their own costs. The reference is
answered accordingly. A copy of this Award be sent to the appropriate Government for
publication in the official gazette and the file after due completion be consigned to the Record
Room.

Announced in the open Court today this 22nd day of January, 2019.

Sd/-

(YOGESHJASWAL),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRIYOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL,KANGRA ATDHARAMSHALA (H.P.)

Ref No. :306/2016
Date of Institution 1 12-5-2016
Date of Decision :23-01-2019

Shri Prem Singh s/o Shri Gami Ram, r/o Village Ghissal, P.O. Sach, Tehsil Pangi,
District Chamba, H.P. . .Petitioner.

Versus

The Executive Engineer, H.P.P.W.D./I.&P.H. Killar (Pangi), District Chamba, H.P.
..Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. Rajeev Dharmani, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether alleged termination of services of Shri Prem Singh s/o Shri Gami
Ram, r/o Vill. Ghissal, P.O. Sach, Tehsil Pangi, District Chamba, H.P. during
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09/2004 by the Executive Engineer, H.P.P.W.D./I&PH Division Killar (Pangi)
District Chamba, H.P., who has worked as beldar on daily wages basis and has raised
his industrial dispute after more than 9 years, allegedly without complying with the
provisions of the Industrial Disputes Act, 1947 is legal and justified? If not,
keeping in view of working period of 36, 47 and 17 days during years 1997, 1999
and 2004 respectively and delay of more than 9 years in raising the industrial
dispute, what amount of back wages, seniority, past service benefits and
compensation the above ex-worker is entitled to from the above
employer/management?”

2. The case of the petitioner, as it emerges from the statement of claim, is that he
was appointed as daily waged beldar on muster roll basis, without any appointment letter, in
the year 1995. He continuously worked with intermittent breaks uptil the year, 2004
with the respondent. Fictional breaks were given from time to time so that 160 days
could not be completed in each calendar year. It is also an averment that the respondent had
not maintained the seniority and persons junior to the petitioner have been allowed to
continue as beldars. The respondent had violated the principle of ‘first come last go’. For
the tribal area, the State of Himachal Pradesh had framed a policy for regularization of
daily waged workers who had worked for 160 days in each calendar year. It is further
the case of the petitioner that the petitioner had been retrenched without giving notice of
retrenchment and compensation in lieu thereof. The breaks were to be counted as continuous
service for the purpose of calculation of 160 days, as provided under Section 25-B of the
Industrial Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for short). At the time of
his termination, the persons junior to him were retained in service by the respondent. The
names of the juniors, who were retained in service by the respondent are S/Sh. Suraj Ram,
Chunku, Budhi Ram and Dev Raj. He was not given an opportunity of re-employment.
From the date of his disengagement, he is unemployed. He had approached the respondent
time and again to re-engage his services, but in vain. He is entitled to regularization after
completion of eight years of service with all consequential benefits. He has been
discriminated. The act and conduct of the respondent is illegal and unjustified. It is also
violative of Sections 25-F, 25-G and 25-H ofthe Act.

As such, it is evident from the prayer clause of the petition/statement of claim,
the petitioner has claimed the following relief(s) in this case:—

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and he be
granted all consequential benefits as also the other allowances, besides being other
benefits and regularizations after eight years of service with seniority and back wages,
and other relief(s) to which the claimant may be found entitled to.”

3. On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack
of maintainability and that the petition was bad on account of delay and laches have been
taken. It was asserted that the petitioner was engaged as a daily waged beldar in the year
1997 and who remained engaged till the year 2004. He had worked intermittently with the
department and had left the job of his own sweet will, and had been coming to work at his
own convenienc e. No fictional breaks had ever been given to him by the respondent. He had
not completed 160 days in any calendar year, as required for the tribal area of Pangi Tehsil, as
is evident from the mandays chart. It was also asserted that the services of the petitioner had
never been terminated by the respondent. He had never approached the respondent and had
left the work of his own sweet will and volition. Regarding the allegation of engagement of
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persons junior to the petitioner, it was asserted that they were appointed as per orders of the
Labour Court. No other workmen junior to the petitioner had ever been retained in service by
the respondent. Since, the petitioner had left the job of his own, there was no need of serving a
notice upon him or to pay one month wages in lieu thereof. The respondent had not violated
the principle of ‘last come first go’. If the petitioner had been terminated in the year
2004, he certainly would have raised an industrial dispute, but the same was raised by him
before the Labour Officer only in the year 2013, i.e. after about 9 years, hence the same is
bad due to delay and laches. Since the services of the petitioner had not been terminated by
the respondent, the question of issuance of notice or wages in lieu thereof did not arise and
there was also no necessity to charge-sheet or issue any notice to him after his termination. It
was specifically asserted that the petitioner was an agriculturist and was gainfully employed,
hence was not entitled for back wages.

In these circumstances, the respondent prays that the petition in hand be
dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement
of claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination
and adjudication by this Tribunal vide order dated 14-11-2017:

(1) Whether termination of services of the petitioner by the respondent during

September, 2004 is/was improper and unjustified as alleged ..OPP.
(2) If issue No.l is proved in affirmative to what service benefits the petitioner is

entitled to? .OPP.
(3) Whether the claim petition is not maintainable in the present form? ..OPR.

(4) Whether the claim petition is bad on account of delay and laches as alleged?
..OPR.

Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the
issues so framed. The petitioner, namely Shri Prem Singh appeared as PWI1 and tendered
in evidence his statement by way of affidavit Ex. PW1/A, copy of demand notice, Ex.
PW1/B & copy of seniority list Ex. PW1/C. The respondent examined one Shri B.K. Kapil,
who tendered his statement by way of affidavit Ex. RW1/A, copy of mandays chart of
petitioner Ex. RW1/B and copy of mandays chart of the co-workers Ex. RW1/C.

7. Arguments of the learned counsel for the petitioner and District Attorney for the
respondent heard and records gone through.

8. For the reasons to be recorded hereinafier while discussing the issues for
determination, my findings thereon are as under:—

Issue No. 1 :Yes
Issue No. 2 : Discussed
Issue No. 3 : No

Issue No. 4 : No
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Relief : Petition is partly allowed awarding lump sum compen-
sation of * 15,000/- per operative part of award.

REASONS FOR FINDINGS
Issues No. 1, 2 and 4

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Shri Prem Singh (petitioner) stepped into the witness box as PW1. In his affidavit
Ex.PW1/A submitted under Order 18 Rule 4 of the Code of Civil Procedure, he reiterated
on oath the contents of the petition/statement of claim in its entirety.

In the cross-examination, he denied that he had been engaged as a daily waged beldar
from May, 1997 uptil September, 2004. He also specifically denied that in between he of his
own had been absenting himself. Volunteered that, he had worked from the year 1995 uptil
October, 2004. He categorically denied that after September, 2004, he had never worked with
the respondent/department. He also denied that he had not worked for 160 days in all the
years to fulfill the criteria of tribal area. He further denied that he of his own left the job in
September, 2004 and thereafter had never returned to work. However, he admitted that the
respondent had never given fictional breaks to him. He works as an agriculturist and these
days is earning his livelihood from agricultural chores. He specifically denied that the
co-workers have been re-engaged as per the orders of the Court.

11. Ex. PWI1/B is the copy of demand notice served upon the respondent by the
petitioner.

12. Ex. PW1/C is the copy of mandays chart relating to Sh. Suraj Ram & ors.

13. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4
of the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

In the cross-examination, he admitted that the petitioner was employed as a daily
waged worker in the department. He was also categorical that no appointment order had
been issued while engaging the petitioner. He also clearly admitted that during the period of
work, no departmental inquiry had been initiated against the petitioner. He also clearly admitted
that as per the record, the petitioner had never been called again on work. Volunteered that, he
had left the job of his own. He also admitted that as per the Court orders, when the co-
workers were re-engaged, the petitioner had not been called for work.

14. Ex. RW1/B is the mandays chart relating to the petitioner.

15. Ex. RW1/C is the mandays chart relating to the co-workers.

16. The version of the petitioner is that his services were engaged as a daily waged
beldar by the respondent in the year 1995 and had worked as such till the year, 2004.
The respondent has pleaded that the petitioner was appointed as a daily waged beldar in the
year 1997 and he had worked as such upto the year, 2004. Although, the petitioner (PW1)
in his cross-examination denied the fact that he had been engaged in the month of May,
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1997 by the respondent and had worked only uptil September, 2004, but the respondent has
proved on record the mandays chart pertaining to the petitioner as Ex. RW1/B. Its perusal
discloses that the services of the petitioner were engaged by the respondent in the month of
May, 1997 for the first time as daily waged beldar and he had only worked as such uptil
September, 2004. The claimant/petitioner has not placed or exhibited on record any
document to show that he was appointed by the respondent in the year 1995 and that he
had worked uptil the year, 2004, as claimed.

17. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 36 days
in the year 1997, 29 days in the year 1999 and for 17 days in the year 2004. Thus, in his
total service for a period of three years in between May, 1997 to September, 2004, he
had only worked for 82 days. Be it recorded here that the petitioner had not worked for
more than 160 days preceding 12 calendar months from the date of his termination, which is
claimed to have taken place by the petitioner as per petition/statement of claim in the year,
2004. Since, there is no reference received from the Labour Commissioner on the point of
artificial breaks, this Court is to confine its findings only with regard to alleged illegal
termination. Even otherwise, the petitioner while under cross-examination clearly admitted
that no intentional fictional breaks had been given to him by the respondent. It is
established on record that the petitioner had not worked for 160 days preceding 12
calendar months from date of his termination. It is evident from the mandays chart that in
the year 2004 the petitioner had only worked for 17 days, therefore, immediately in the
preceding 12 calendar months from the month of termination, petitioner had not worked
for 160 days, so as to meet the requirement of law of having continuous service of one
year. Thus, it was not required of the respondent to have issued any notice as provided under
Section 25-F of the Act. So, it can safely be held that the respondent had not violated the
provisions of Section 25-F ofthe Act, as claimed by the petitioner.

18. A plea was taken by the respondent that the petitioner was an intermittent worker.
He left the job of his own free will and volition. It is well known that the abandonment has to
be proved like any other fact by the respondent/employer. In Eagle Hunter Solutions Ltd. vs.
Sh. Prem Chand reported in /2019 (160) FLR 16/, it has been held by the Hon’ble Delhi
High Court that burden of proving of abandonment is upon the management. Simply
because a workman fails to report for duty, it cannot be presumed that he/she has
left/abandoned the job. There is nothing on the record to show that a notice was served
upon the petitioner by the respondent calling upon him to resume the duties after he allegedly
left the same. Absence from duty is a serious misconduct. Admittedly, no disciplinary
proceedings were initiated against the petitioner by the respondent for his alleged willful
absence from duty. Shri B.K. Kapil (RW1) clearly admitted that during the period of work,
no departmental inquiry had been initiated against the petitioner. Thus, the plea of
abandonment put forth by the respondent/employer is not established.

19. Ex. RWI1/C, the mandays chart/seniority list of beldar category relating to
Shri Suraj Ram and three others, reveals that Shri Dev Raj was appointed in the year 1989,
whereas the services of Shri Suraj Ram were engaged in the year 1997, while those of
Shri Chunku in the year 2000 and that of Shri Budhi Ram in the year 2001. Of course, a note
has been given on Ex. RW1/C that all these four workers were engaged as per the orders of
this Court/Tribunal. At the cost of reiteration, I will like to add that the month of initial
appointment of the petitioner as per Ex. RW1/B is May, 1997. There is nothing on record to
show that S/Shri Chunku and Budhi Ram were senior to the petitioner. This indicates that the
persons junior to the petitioner are still serving the respondent/department. The latter had
failed to adhere to the principle of ‘last come first go’. Retaining the juniors at the cost of
senior is nothing but unfair labour practice. There is nothing on the file to establish that at the
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time of re-engaging the persons junior to the petitioner, an opportunity of re-employment was
afforded to him.

20. Such being the situation, I have no hesitation to conclude that respondent has
contravened the provisions of Sections 25-G and 25-H of'the Act.

21. Faced with the situation, it was contended for the respondent that the junior
workers had been engaged and retained in service as per the orders of Labour Court-
cum-Industrial Tribunal. No doubt, a note has been given on Ex. RW1/C that all the co-
workers had been re-engaged as per the orders of Labour Court-cum-Industrial Tribunal, but
merely because on the basis of orders of the Court the persons shown therein had been
reengaged, does not defeat the claim of petitioner that they were juniors to him. Even if the
petitioner has failed to prove on record that he had worked for more than 160 days and that as
per the policy framed by the Government of Himachal Pradesh from time to time, he was
entitled for regularization of his service, but the respondent cannot be absolved from its
accountability with regard to the provisions of Sections 25-G and 25-H of the Act, which as
discussed above have been violated.

22. While testifying in the Court as PW1, the petitioner has given his age as 42 years.
It is well known that a person like the petitioner will not sit at home during the period he
is/was out of the service. Otherwise too, during his cross-examination, the petitioner admitted
that he is an agriculturist and earns his livelihood by doing agricultural chores. It is also
evident from his cross-examination that he was having landed property. The petitioner has
failed to discharge the initial onus that during the period of his forced idleness, he is/was not
gainfully employed, so he is not entitled to the back wages.

23. The learned District Attorney for the respondent contended that there being
inordinate delay in the steps taken by the petitioner for the redressal of his grievance, his
claim suffers from the vice of delay and laches, which disentitles him to the relief(s) he has
prayed for. This contention, to my thinking, appears to be ill conceived. The question of
delay and laches was considered by our own Hon’ble High Court in case titled as Divisional

Manager, Himachal Pradesh Forest Corporation, Division Sunder Nagar, District
Mandi, H.P. vs. Dilu Ram (CWP No. 95/2000 decided on 26-8-2004) wherein it was inter
alia held:—

“It is well settled that plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a mere
hypertechnical defence though reference to the Labour Court can be generally
questioned on the ground of delay alone. The provisions of Article 137 of the
Schedule to the Limitation Act, 1963 are not applicable to the proceedings under the
Act and that the relief under it cannot be denied to the workman merely on the
ground of delay (See Ajaib Singh v. Sirhind Co-op. Marketing-cum-Processing
Service Society Ltd. 1999 (82) FLR 137 (SC)....”

24. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007
(HP) 1160, delay of more than 10 years was condoned by our own Hon’ble High Court and
it was laid down that the principle of Limitation Act was not applicable to the industrial
dispute. Similarly, it was laid down by the Hon’ble Supreme Court in Ajayab Singh vs.
Sirhind Co-operative Marketing-cum-Processing Society Limited and Another (1999) 6
SCC 82 that the principle of Limitation Act, 1963 did not apply to the proceeding under the
Industrial Disputes Act.
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25. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings.
On failure of the conciliation move, the said Officer had referred the matter to the Labour
Commissioner, Himachal Pradesh vide his report under Section 12(4) of the Act. On the basis
of this report, the Labour Commissioner referred the dispute to this Court under Section
10(1) of the Act, vide Notification No. 11-5/99(Lab.) ID/2016/Chamba, dated 4th May,2016.
In view of the period of time that elapsed before the matter came to be referred to this Court,
the petitioner who felt aggrieved by his unlawful retrenchment, cannot be said to have
delayed the steps he took for the redressal of his grievance. His claim, therefore, does not
suffer from the vice of delay and laches. So, the aforesaid contention of the learned District
Attorney merits rejection and is rejected.

26. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in
view all relevant factors including the mode and manner of appointment, nature of
employment, length of service, the ground on which termination has been set aside and the
delay in raising industrial dispute before grant of relief in an industrial dispute. It was also
observed that the workman had worked for 286 days and had raised industrial dispute in the
year 1992, whereas his services had been terminated in the year 1986 and had raised
industrial dispute after six years. It was held that though the compensation awarded by the
Single Judge of the Hon’ble High Court was too low and liable to be enhanced by the
Division Bench, but surely reinstatement of the workman in the facts and circumstances was
not the appropriate relief and thus a lump-sum of Rs. 1 lakh alongwith interest @ 9% per
annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 03 years and actually
worked for 82 days as per mandays chart on record and that the services of petitioner were
disengaged in September, 2004, who had worked as non-skilled worker and had raised
industrial dispute by issuance of demand notice after about nine years i.e. demand notice was
given on 26-3-2013. It is also pertinent to mention here that the petitioner on the date of filing
the claim petition, was aged 42 years and had a sufficient spell of life to work and earn his
livelihood. Taking into consideration the factors mentioned above and the precedent laid
down by the Hon’ble Supreme Court in Geetam Singh’s case (supra), the petitioner is not
entitled for reinstatement or for back wages, but only for lump sum compensation.

27. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of ¥ 15,000/- (Rupees fifteen thousand only) would be an appropriate relief
to which the petitioner is entitled to in the facts and circumstances of the given case. It is
further made clear that amount of compensation shall be paid within four months from the
date of receipt of Award, failing which the petitioner would be entitled to interest @ 9% per
annum from date of Award till its realization. Issues No. 1 and 2 are answered and decided
accordingly, while issue No.4 is answered in the negative and against the respondent.

Issue No. 3:

28. It has not been shown by the respondent as to how the present petition/statement
of claim is not maintainable. Moreover, this issue was not pressed for by the learned
District Attorney appearing for the respondent at the time of arguments. Otherwise also,
from the pleadings and evidence on record, it cannot be said that the petition/statement of
claim is not maintainable. Hence, this issue is answered in the negative and against the
respondent.
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Relief:

29. In the light of what has been discussed hereinabove while recording the findings
on issues supra, the respondent is hereby directed to pay a compensation of * 15,000/-
(Rupees fifteen thousand only) to the petitioner in lieu of the reinstatement, back wages,
seniority and past service benefits. Amount of compensation so awarded shall be paid by the
respondent to the petitioner within four months from the date of receipt of Award failing
which the respondent shall be liable to pay interest @ 9% per annum on the said amount
from the date of award till realization/deposit of the amount. In the peculiar facts and
circumstances of the case, the parties are left to bear their own costs. The reference is
answered accordingly. A copy of this Award be sent to the appropriate Government for
publication in the official gazette and the file after due completion be consigned to the Record
Room.

Announced in the open Court today this 23rd day of January, 2019

Sd/-

(YOGESHJASWAL),

Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRIYOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. :21/2016
Date of Institution :20-1-2016
Date of Decision :23-01-2019

Smt. Shanti w/o Sh. Shri Ram, r/o Village Kuthal, P.O. Sach, Tehsil Pangi, District
Chamba, H.P. ..Petitioner.

Versus

The Executive Engineer, Killar Division, H.P.P.W.D./I.&P.H. Killar (Pangi), District
Chamba, H.P. ..Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. O.P. Bhardwaj, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether termination of services of Smt. Shanti w/o Sh. Shri Ram, r/o Village
Kuthal, P.O. Sach, Tehsil Pangi, District Chamba, H.P. by the Executive Engineer,
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Killar Division, H.P.P.W.D./I.&P.H. Killar (Pangi), District Chamba, H.P. during
October, 2004, without complying the provisions of the Industrial Disputes Act,
1947, is legal and justified? If not, keeping in view the delay of more than 7 years in
raising the industrial dispute, what amount of back wages, seniority, past service
benefits and compensation the above aggrieved workman is entitled to from the above
employer?”’

2. The case of the petitioner, as it emerges from the statement of claim, is that she
was appointed as daily waged beldar on muster roll basis, without any appointment letter, in
the year 1994. She continuously worked with intermittent breaks uptil October, 2005
with the respondent. Fictional breaks were given from time to time so that 160 days
could not be completed in each calendar year. It is also an averment that the respondent had
not maintained the seniority and persons junior to the petitioner have been allowed to
continue as beldars. The respondent had violated the principle of ‘first come last go’. For
the tribal area, the State of Himachal Pradesh had framed a policy for regularization of
daily waged workers who had worked for 160 days in each calendar year. It is further
the case of the petitioner that the petitioner had been retrenched without giving notice of
retrenchment and compensation in lieu thereof. The breaks were to be counted as continuous
service for the purpose of calculation of 160 days, as provided under Section 25-B of the
Industrial Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for short). At the time of
her termination, the persons junior to her were retained in service by the respondent. The
names of the juniors, who were retained in service by the respondent are S/Smt./Shri Gurdev,
Man Dei, Sher Singh, Balwant, Dila Ram, Tek Chand, Bhag Dei, Ram Dei, Dev Raj and
Bameshwar Dutt. She was not given an opportunity of re-employment. From the date of
her disengagement, she is unemployed. She had approached the respondent time and again to
re-engage her services, but in vain. She is entitled to regularization after completion of eight
years of service with all consequential benefits. She has been discriminated. The act and
conduct of the respondent is illegal and unjustified. It is also violative of Sections 25-F, 25-G
and 25-H ofthe Act.

As such, it is evident from the prayer clause of the petition/statement of claim,
the petitioner has claimed the following relief(s) in this case:—

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and she be
granted all consequential benefits as also the other allowances, besides being other
benefits and regularizations after eight years of service with seniority and back wages,
and other relief(s) to which the claimant may be found entitled to.”

3.  On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack
of maintainability and that the petition was bad on account of delay and laches have been
taken. It was asserted that the petitioner was engaged as a daily waged beldar in the year
1994 and who remained engaged till the year 2004. She had worked intermittently with the
department and had left the job of her own sweet will, and had been coming to work at her
own convenience. No fictional breaks had ever been given to her by the respondent. She had
not completed 160 days in any calendar year, as required for the tribal area of Pangi Tehsil, as
is evident from the mandays chart. It was also asserted that the services of the petitioner had
never been terminated by the respondent. She had never approached the respondent and had
left the work of her own sweet will and volition. Regarding the allegation of engagement of
persons junior to the petitioner, it was asserted that they were appointed as per orders of the
Labour Court. No other workmen junior to the petitioner had ever been retained in service by
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the respondent. Since, the petitioner had left the job of her own, there was no need of serving
a notice upon her or to pay one month wages in lieu thereof. The respondent had not violated
the principle of ‘last come first go’. If the petitioner had been terminated in the year 2004,
she certainly would have raised an industrial dispute, but the same was raised by her before
the Labour Officer only in the year 2012, i.e. after about 08 years, hence the same is bad
due to delay and laches. Since the services of the petitioner had not been terminated by the
respondent, the question of issuance of notice or wages in lieu thereof did not arise and there
was also no necessity to charge-sheet or issue any notice to her after her termination. It was
specifically asserted that the petitioner was an agriculturist and was gainfully employed, hence
was not entitled for back wages.

In these circumstances, the respondent prays that the petition in hand be
dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement
of claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination
and adjudication by this Tribunal vide order dated 19-12-2016:

(1) Whether termination of services of the petitioner by the respondent during
October, 2004 is/was illegal and unjustified as alleged? ..OPP.

(2) If issue No.l is proved in affirmative, to what service benefits the petitioner is
entitled to? ..OPP.

(3) Whether the claim petition is not maintainable in the present form as alleged?
..OPR.

(4) Whether the claim petition is bad on account of delay and laches on the part of
petitioner as alleged? ..OPR.

Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the
issues so framed. The petitioner, namely Smt. Shanti appeared as PW1 and tendered in
evidence her statement by way of affidavit Ex. PW1/A and copy of seniority list Ex.
PW1/B. The respondent examined one Shri B.K. Kapil, who tendered his statement by way
of affidavit Ex. RW1/A, copy of mandays chart of petitioner Ex. RW1/B and copy of
mandays chart of the co-workers Ex. RW1/C.

7. Arguments of the learned counsel for the petitioner and District Attorney for the
respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:—

Issue No. 1 :Yes
Issue No. 2 : Discussed
Issue No. 3 : No

Issue No. 4 : No



JoT07, feArae uee, 21 RIawR, 2019 /30 HIGUS, 1941 6145

Relief : Petition is partly allowed awarding lump sum compen-
sation of " 1,25,000/- per operative part of award.
REASONS FOR FINDINGS

Issues No. 1,2 and 4:

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Smt. Shanti (petitioner) stepped into the witness box as PWI1. In her affidavit
Ex. PW1/A submitted under Order 18 Rule 4 of the Code of Civil Procedure, she reiterated
on oath the contents of the petition/statement of claim in its entirety.

In the cross-examination, she denied that she had been engaged as a daily waged
beldar from May, 1994 uptil October, 2004. She also specifically denied that in between she
of her own had been absenting herself. Volunteered that, she had worked from the year 1994
uptil October, 2004. She categorically denied that after October, 2004, she had never worked
with the respondent/department. She also denied that she had not worked for 160 days in all
the years to fulfill the criteria of tribal area. She further denied that she of her own left the
job in October, 2004 and thereafter had never returned to work. However, she admitted that
the respondent had never given fictional breaks to him. She works as an agriculturist and
these days is earning her livelihood from agricultural chores. She specifically denied that the
co-workers have been re-engaged as per the orders of the Court.

11. Ex. PW1/B is the copy of seniority list relating to Shri Suraj Ram and others.

12. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4
of the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

In the cross-examination, he admitted that the petitioner was employed as a daily
waged worker in the department. He was also categorical that no appointment order had
been issued while engaging the petitioner. He also clearly admitted that during the period of
work, no departmental inquiry had been initiated against the petitioner. He also clearly admitted
that as per the record, the petitioner had never been called again on work. Volunteered that, she
had left the job of her own. He also admitted that as per the Court orders, when the co-
workers were reengaged, the petitioner had not been called for work.

13. Ex. RW1/B is the mandays chart relating to the petitioner.

14. Ex. RW1/C is the mandays chart relating to the co-workers.

15. The version of the petitioner is that her services were engaged as a daily waged
beldar by the respondent in the year 1994 and had worked as such till October, 2005.
The respondent has pleaded that the petitioner was appointed as a daily waged beldar in the
year, 1994 and she had worked as such uptil the year, 2004. Although, the petitioner (PW1)
in her cross-examination denied the fact that she had been engaged in the month of May,
1994 by the respondent and had worked only uptil October, 2004, but the respondent has
proved on record the mandays chart pertaining to the petitioner as Ex. RW1/B. Its perusal
discloses that the services of the petitioner were engaged by the respondent in the month of
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May, 1994 for the first time as daily waged beldar and she had only worked as such uptil
October, 2004. The claimant/petitioner has not placed or exhibited on record any document
to show that she was appointed by the respondent in the year 1994 and that she had worked
uptil October, 2005, as claimed.

16. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 169
days in the year 1994, 114 days in the year 1995, 167 days in the year 1996, 158 days in the
year 1997, 82 days in the year 1998, 112 days in the year 1999, 116 days in the year 2000, 80
days in the year 2001, 122 days in the year 2002, 94 days in the year 2003 and for 106 days in
the year 2004. Thus, in her total service for a period of eleven years in between May, 1994
to October, 2004, she had only worked for 1320 days. Be it recorded here that the petitioner
had not worked for more than 160 days preceding 12 calendar months from the date of her
termination, which is claimed to have taken place by the petitioner as per petition/statement of
claim in October, 2005. Since, there is no reference received from the Labour Commissioner
on the point of artificial breaks, this Court is to confine its findings only with regard to
alleged illegal termination. Even otherwise, the petitioner while under cross-examination
clearly admitted that no intentional fictional breaks had been given to her by the
respondent. It is established on record that the petitioner had not worked for 160 days
preceding 12 calendar months from the date of her termination. It is evident from the
mandays chart that in the year 2004 the petitioner had worked for 106 days, therefore,
immediately in the preceding 12 calendar months from the month of termination, petitioner
had not worked for 160 days, so as to meet the requirement of law of having continuous
service of one year. Thus, it was not required of the respondent to have issued notice as
provided under Section 25-F of the Act. So, it can safely be held that the respondent had
not violated the provisions of Section 25-F of the Act, as claimed by the petitioner.

17. A plea was taken by the respondent that the petitioner was an intermittent worker.
She left the job of her own free will and volition. It is well known that the abandonment has to
be proved like any other fact by the respondent/employer. In Eagle Hunter Solutions Ltd. vs.
Sh. Prem Chand reported in /2019 (160) FLR 16/, it has been held by the Hon’ble Delhi
High Court that burden of proving of abandonment is upon the management. Simply
because a workman fails to report for duty, it cannot be presumed that he/she has
left/abandoned the job. There is nothing on the record to show that a notice was served
upon the petitioner by the respondent calling upon her to resume the duties after she
allegedly left the same. Absence from duty is a serious misconduct. Admittedly, no
disciplinary proceedings were initiated against the petitioner by the respondent for her alleged
willful absence from duty. Shri B.K. Kapil (RW1) clearly admitted that during the period
of work, no departmental inquiry had been initiated against the petitioner. Thus, the plea of
abandonment put forth by the respondent/employer is not established.

18. Ex. RWI1/C, the mandays chart/seniority list of beldar category relating to
Shri Suraj Ram and seventeen others, reveals that Shri Dev Raj was appointed in the year
1989, whereas the services of Shri Balwant Kumar were engaged in the year 1994, those
of Shri Bameshwar Dutt were engaged in the year 1995, those of S/Shri Raj Kumar and Sher
Singh in the year 1996, those of S/Shri Suraj Ram, Parkash Chand, Hari Ram, Chuni Lal and
Smt. Sarita Devi were engaged in the year 1997, those of Shri Jai Dass in the year 1998,
those of Shri Tek Chand were engaged in the year 1999, while those of Shri Chunku in the year
2000, those of Shri Budhi Ram in the year 2001 and that of Smt. Ram Dei in the year 2003.
Of course, a note has been given on Ex. RWI1/C that all these workers, except for
Shri Parkash Chand mentioned at serial No. 5, were engaged as per the orders of this
Court/Tribunal. At the cost of reiteration, I will like to add that the month of initial
appointment of the petitioner as per Ex. RW1/B is May, 1994. There is nothing on record to
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show that S/Shri Suraj Ram, Jai Dass, Tek Chand, Chunku Ram, Parkash Chand, Budhi Ram,
Bameshwar Dutt, Raj Kumar, Smt. Bhag Dei, Smt. Ram Dei, Smt. Sarita Devi, S/Shri Hari
Ram and Chuni Lal were senior to the petitioner. This indicates that the persons junior to the
petitioner are still serving the respondent/ department. The latter had failed to adhere to the
principle of ‘last come first go’. Retaining the juniors at the cost of senior is nothing but unfair
labour practice. There is nothing on the file to establish that at the time of re-engaging the
persons junior to the petitioner, an opportunity of re-employment was afforded to him.

19. Such being the situation, I have no hesitation to conclude that respondent has
contravened the provisions of Sections 25-G and 25-H of the Act.

20. Faced with the situation, it was contended for the respondent that the junior
workers had been engaged and retained in service as per the orders of Labour Court-
cum-Industrial Tribunal. No doubt, a note has been given on Ex. RW1/C that all the co-
workers had been re-engaged as per the orders of Labour Court-cum-Industrial Tribunal, but
merely because on the basis of orders of the Court the persons shown therein had been re-
engaged, does not defeat the claim of petitioner that they were juniors to her. Even if the
petitioner has failed to prove on record that she had worked for more than 160 days and that as
per the policy framed by the Government of Himachal Pradesh from time to time, she was
entitled for regularization of her service, but the respondent cannot be absolved from its
accountability with regard to the provisions of Sections 25-G and 25-H of the Act, which as
discussed above have been violated.

21. While testifying in the Court as PW1, the petitioner has given her age as 40 years.
It is well known that a person like the petitioner will not sit at home during the period she
is/was out of the service. Otherwise too, during her cross-examination, the petitioner admitted
that she is an agriculturist and earns her livelihood by doing agricultural chores. It is also
evident from her cross-examination that she is having landed property. The petitioner has
failed to discharge the initial onus that during the period of her forced idleness, she is/was not
gainfully employed, so she is not entitled to the back wages.

22. The learned District Attorney for the respondent contended that there being
inordinate delay in the steps taken by the petitioner for the redressal of her grievance, her
claim suffers from the vice of delay and laches, which disentitles her to the relief(s) she has
prayed for. This contention, to my thinking, appears to be ill conceived. The question of
delay and laches was considered by our own Hon’ble High Court in case titled as Divisional
Manager, Himachal Pradesh Forest Corporation, Division Sunder Nagar, District
Mandi, H.P. vs. Dilu Ram (CWP No. 95/2000 decided on 26-8-2004) wherein it was inter
alia held:—

“It is well settled that plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a mere
hypertechnical defence though reference to the Labour Court can be generally
questioned on the ground of delay alone. The provisions of Article 137 of the
Schedule to the Limitation Act, 1963 are not applicable to the proceedings under the
Act and that the relief under it cannot be denied to the workman merely on the
ground of delay (See Ajaib Singh v. Sirhind Co-op. Marketing-cum-Processing
Service Society Ltd. 1999 (82) FLR 137 (SC)....”

23. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007
(HP) 1160, delay of more than 10 years was condoned by our own Hon’ble High Court and
it was laid down that the principle of Limitation Act was not applicable to the industrial
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dispute. Similarly, it was laid down by the Hon’ble Supreme Court in Ajayab Singh vs.
Sirhind Co-operative Marketing-cum-Processing Society Limited and Another (1999) 6
SCC 82 that the principle of Limitation Act, 1963 did not apply to the proceeding under the
Industrial Disputes Act.

24. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings.
On failure of the conciliation move, the said Officer had referred the matter to the Labour
Commissioner, Himachal Pradesh vide her report under Section 12(4) of the Act. On the basis
of this report, the Labour Commissioner referred the dispute to this Court under Section
10(1) of the Act, vide Notification No. 11-5/99(Lab)ID /2014/Chamba, dated 11th January,
2016. In view of the period of time that elapsed before the matter came to be referred to
this Court, the petitioner who felt aggrieved by her unlawful retrenchment, cannot be said to
have delayed the steps she took for the redressal of her grievance. Her claim, therefore, does
not suffer from the vice of delay and laches. So, the aforesaid contention of the learned
District Attorney merits rejection and is rejected.

25. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in
view all relevant factors including the mode and manner of appointment, nature of
employment, length of service, the ground on which termination has been set aside and the
delay in raising industrial dispute before grant of relief in an industrial dispute. It was also
observed that the workman had worked for 286 days and had raised industrial dispute in the
year 1992, whereas her services had been terminated in the year 1986 and had raised
industrial dispute after six years. It was held that though the compensation awarded by the
Single Judge of the Hon’ble High Court was too low and liable to be enhanced by the
Division Bench, but surely reinstatement of the workman in the facts and circumstances was
not the appropriate relief and thus a lump-sum of Rs.1 lakh along-with interest @ 9% per
annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 11 years and actually
worked for 1320 days as per mandays chart on record and that the services of petitioner were
disengaged in October, 2004, who had worked as non-skilled worker and had raised industrial
dispute by issuance of demand notice after about seven years i.e. demand notice was given on
2-2-2012. It is also pertinent to mention here that the petitioner on the date of filing the claim
petition, was aged 40 years and had a sufficient spell of life to work and earn her livelihood.
Taking into consideration the factors mentioned above and the precedent laid down by the
Hon’ble Supreme Court in Geetam Singh’s case (supra), the petitioner is not entitled for
reinstatement or for back wages, but only for lump sum compensation.

26. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of * 1,25,000/- (Rupees one lakh twenty five thousand only) would be an
appropriate relief to which the petitioner is entitled to in the facts and circumstances of the
given case. It is further made clear that amount of compensation shall be paid within four
months from the date of receipt of Award, failing which the petitioner would be entitled to
interest @ 9% per annum from date of Award till its realization. Issues No. 1 and 2 are
answered and decided accordingly, while issue No. 4 is answered in the negative and against
the respondent.

Issue No. 3:

27. It has not been shown by the respondent as to how the present petition/statement
of claim is not maintainable. Moreover, this issue was not pressed for by the learned
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District Attorney appearing for the respondent at the time of arguments. Otherwise also,
from the pleadings and evidence on record, it cannot be said that the petition/statement of
claim is not maintainable. Hence, this issue is answered in the negative and against the
respondent.

Relief:

28. In the light of what has been discussed hereinabove while recording the findings
on issues supra, the respondent is hereby directed to pay a compensation of * 1,25,000/-
(Rupees one lakh twenty five thousand only) to the petitioner in lieu of the reinstatement,
back wages, seniority and past service benefits. Amount of compensation so awarded shall
be paid by the respondent to the petitioner within four months from the date of receipt of
Award failing which the respondent shall be liable to pay interest @ 9% per annum on the
said amount from the date of award till realization/deposit of the amount. In the peculiar
facts and circumstances of the case, the parties are left to bear their own costs. The reference
is answered accordingly. A copy of this Award be sent to the appropriate Government for
publication in the official gazette and the file after due completion be consigned to the Record
Room.

Announced in the open Court today this 23rd day of January, 2019.

Sd/-

(YOGESHJASWAL),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRIYOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. :563/2015
Date of Institution :04-12-2015
Date of Decision :24-01-2019

Smt. Nur Dei w/o Shri Sher Singh, r/o V.P.O. Dharwas, Tehsil Pangi, District Chamba,
H.P. ..Petitioner.

Versus

The Executive Engineer, H.P.P.W.D./I.P.H., Killar (Pangi), District Chamba, H.P.
..Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. O.P. Bhardwaj, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, D.A.



6150 IoT0F, feareet U, 21 RIawR, 2019 /30 HTEUE, 1941

AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the industrial dispute raised by the worker Smt. Nur Dei w/o Shri Sher
Singh, r/o V.P.O. Dharwas, Tehsil Pangi, District Chamba, H.P. before the
Executive Engineer, Killar Division, [.P.H/H.P.P.W.D., Killar (Pangi), District
Chamba, H.P. vide demand notice dated 19-12-2011 regarding her alleged illegal
termination of services during November, 1997 suffers from delay and laches? If
not, Whether termination of services of worker Smt. Nur Dei w/o Shri Sher Singh, r/o
V.P.O. Dharwas, Tehsil Pangi, District Chamba, H.P. by the Executive Engineer,
Killar Division, [.P.H/H.P.P.W.D., Killar (Pangi), District Chamba, H.P. during
November, 1997, without complying the provisions of the Industrial Disputes Act,
1947, is legal and justified? If not, what amount of back wages, seniority, past
service benefits and compensation the above aggrieved workman is entitled to from the
above employer?”

2. The case of the petitioner, as it emerges from the statement of claim, is that she
was appointed as daily waged beldar on muster roll basis, without any appointment letter, in
the year 1988. She continuously worked with intermittent breaks uptil October, 2005
with the respondent. Fictional breaks were given from time to time so that 160 days
could not be completed in each calendar year. It is also an averment that the respondent had
not maintained the seniority and persons junior to the petitioner have been allowed to
continue as beldars. The respondent had violated the principle of ‘first come last go’. For
the tribal area, the State of Himachal Pradesh had framed a policy for regularization of
daily waged workers who had worked for 160 days in each calendar year. It is further
the case of the petitioner that the petitioner had been retrenched without giving notice of
retrenchment and compensation in lieu thereof. The breaks were to be counted as continuous
service for the purpose of calculation of 160 days, as provided under Section 25-B of the
Industrial Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for short). At the time of
her termination, the persons junior to her were retained in service by the respondent. The
names of the juniors, who were retained in service by the respondent are S/Smt./Shri Chuni
Lal, Tek Chand, Bhag Dei, Ram Dei, Dev Raj, Bameshwar Dutt and Raj Kumar. She was not
given an opportunity of re-employment. From the date of her disengagement, she is
unemployed. She had approached the respondent time and again to re-engage her services,
but in vain. She is entitled to regularization after completion of eight years of service with all
consequential benefits. She has been discriminated. The act and conduct of the respondent is
illegal and unjustified. It is also violative of Sections 25-F, 25-G and 25-H of the Act.

As such, it is evident from the prayer clause of the petition/statement of claim,
the petitioner has claimed the following relief(s) in this case:—

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and she be
granted all consequential benefits as also the other allowances, besides being other
benefits and regularizations after eight years of service with seniority and back wages,
and other relief(s) to which the claimant may be found entitled to.”

3.  On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack
of maintainability and that the petition was bad on account of delay and laches have been
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taken. It was asserted that the petitioner was engaged as a daily waged beldar in the year
1990 and who remained engaged till the year 1997. She had worked intermittently with the
department and had left the job of her own sweet will, and had been coming to work at her
own convenience. No fictional breaks had ever been given to her by the respondent. She had
not completed 160 days in any calendar year, as required for the tribal area of Pangi Tehsil, as
is evident from the mandays chart. It was also asserted that the services of the petitioner had
never been terminated by the respondent. She had never approached the respondent and had
left the work of her own sweet will and volition. Regarding the allegation of engagement of
persons junior to the petitioner, it was asserted that they were appointed as per orders of the
Labour Court. No other workmen junior to the petitioner had ever been retained in service by
the respondent. Since, the petition er had left the job of her own, there was no need of serving
a notice upon her or to pay one month wages in lieu thereof. The respondent had not violated
the principle of ‘last come first go’. If the petitioner had been terminated in the year 1997,
she certainly would have raised an industrial dispute, but the same was raised by her before
the Labour Officer only in the year 2011, i.e. after about 14 years, hence the same is bad
due to delay and laches. Since the services of the petitioner had not been terminated by the
respondent, the question of issuance of notice or wages in lieu thereof did not arise and there
was also no necessity to charge-sheet or issue any notice to her after her termination. It was
specifically asserted that the petitioner was an agriculturist and was gainfully employed, hence
was not entitled for back wages.

In these circumstances, the respondent prays that the petition in hand be
dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement
of claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination
and adjudication by this Tribunal vide order dated 20-4-2016:

(1) Whether the industrial dispute raised by petitioner vide demand notice dated
19-12-2011 gqua her termination of service during November, 1997 by
respondent suffers from the vice of delay and laches as alleged? If so, its
effect? .OPP.

(2) Whether termination of the services of petitioner by the respondent during
November, 1997 is/was illegal and unjustified as alleged? .OPP.

(3) If issue No. 2 is proved in affirmative, to what service benefits the petitioner is
entitled to? .OPP.

(4) Whether the claim petition is not maintainable in the present form as alleged?
..OPR.
Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the
issues so framed. The petitioner, namely Smt. Nur Dei appeared as PW1 and tendered in
evidence her statement by way of affidavit Ex. PWI1/A, copy of seniority list Ex. PW1/B
and copy of demand notice Ex. PW1/C. The respondent examined one Shri B.K. Kapil, who
tendered his statement by way of affidavit Ex. RW1/A, copy of mandays chart of petitioner
Ex. RW1/B and copy of mandays chart of the co-workers Ex. RW1/C.
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7. Arguments of the learned counsel for the petitioner and District Attorney for the
respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:—

Issue No. 1 : No

Issue No. 2 : Yes

Issue No. 3 : Discussed

Issue No. 4 : No

Relief : Petition is partly allowed awarding lump sum compen-

sation of * 1,00,000/- per operative part of award.
REASONS FOR FINDINGS
Issues No. 1 to 3:

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Smt. Nur Dei (petitioner) stepped into the witness box as PW1. In her affidavit
Ex.PW1/A submitted under Order 18 Rule 4 of the Code of Civil Procedure, she reiterated
on oath the contents of the petition/statement of claim in its entirety.

In the cross-examination, she denied that she had been engaged as a daily waged
beldar from May, 1990 uptil November, 1997. She also specifically denied that in between she
of her own had been absenting herself. Volunteered that, she had worked from the year 1988
uptil November, 1997. She categorically denied that after November, 1997, she had never
worked with the respondent/department. She also denied that she had not worked for 160 days
in all the years to fulfill the criteria of tribal area. She further denied that she of her own left
the job in November, 1997 and thereafter had never returned to work. However, she
admitted that the respondent had never given fictional breaks to her. She works as an
agriculturist and these days is earning her livelihood from agricultural chores. She
specifically denied that the co-workers have been re-engaged as per the orders of the Court.

11. Ex. PW1/B is the copy of seniority list relating to Shri Suraj Ram and others.

12. Ex. PWI1/C is the copy of demand notice served upon the respondent by the
petitioner.

13. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4
of the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

In the cross-examination, he admitted that the petitioner was employed as a daily
waged worker in the department. He was also categorical that no appointment order had
been issued while engaging the petitioner. He also clearly admitted that during the period of
work, no departmental inquiry had been initiated against the petitioner. He also clearly admitted
that as per the record, the petitioner had never been called again on work. Volunteered that, she
had left the job of her own. He also admitted that as per the Court orders, when the
co-workers were re-engaged, the petitioner had not been called for work.
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14. Ex. RW1/B is the mandays chart relating to the petitioner.
15. Ex. RW1/C is the mandays chart relating to the co-workers.

16. The version of the petitioner is that her services were engaged as a daily waged
beldar by the respondent in the year 1988 and had worked as such till October, 2005.
The respondent has pleaded that the petitioner was appointed as a daily waged beldar in the
year, 1988 and she had worked as such uptil the year, 2005. Although, the petitioner (PW1)
in her cross-examination denied the fact that she had been engaged in the month of September,
1990 by the respondent and had worked only uptil November, 1997, but the respondent has
proved on record the mandays chart pertaining to the petitioner as Ex. RW1/B. Its perusal
discloses that the services of the petitioner were engaged by the respondent in the month of
September, 1990 for the first time as daily waged beldar and she had only worked as such uptil
November, 1997. The claimant/petitioner has not placed or exhibited on record any
document to show that she was appointed by the respondent in the year 1988 and that she
had worked uptil October, 2005, as claimed.

17. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 30 days
in the year 1990, 146 days in the year 1991, 86 days in the year 1992, 02 days in the year
1993, 159 days in the year 1994, 179.5 days in the year 1995, 27 days in the year 1996 and
for 129 days in the year 1997. Thus, in her total service for a period of eight years in between
September, 1990 to November, 1997, she had only worked for 758.5 days. Be it recorded
here that the petitioner had not worked for more than 160 days preceding 12 calendar months
from the date of her termination, which is claimed to have taken place by the petitioner as per
petition/statement of claim in October, 2005. Since, there is no reference received from the
Labour Commissioner on the point of artificial breaks, this Court is to confine its findings
only with regard to alleged illegal termination. Even otherwise, the petitioner while under
cross-examination clearly admitted that no intentional fictional breaks had been given to
her by the respondent. It is established on record that the petitioner had not worked for
160 days preceding 12 calendar months from the date of her termination. It is evident from
the mandays chart that in the year 1997 the petitioner had worked for 129 days, therefore,
immediately in the preceding 12 calendar months from the month of termination, petitioner had
not worked for 160 days, so as to meet the requirement of law of having continuous service of
one year. Thus, it was not required of the respondent to have issued notice as provided under
Section 25-F of the Act. So, it can safely be held that the respondent had not violated the
provisions of Section 25-F of the Act, as claimed by the petitioner.

18. A plea was taken by the respondent that the petitioner was an intermittent worker.
She left the job of her own free will and volition. It is well known that the abandonment has to
be proved like any other fact by the respondent/employer. In Eagle Hunter Solutions Ltd. vs.
Sh. Prem Chand reported in /2019 (160) FLR 16/, it has been held by the Hon’ble Delhi
High Court that burden of proving of abandonment is upon the management. Simply
because a workman fails to report for duty, it cannot be presumed that he/she has
left/abandoned the job. There is nothing on the record to show that a notice was served
upon the petitioner by the respondent calling upon her to resume the duties after she
allegedly left the same. Absence from duty is a serious misconduct. Admittedly, no
disciplinary proceedings were initiated against the petitioner by the respondent for her
alleged willful absence from duty. Shri B.K. Kapil (RW1) clearly admitted that during the
period of work, no departmental inquiry had been initiated against the petitioner. Thus, the
plea of abandonment put forth by the respondent/employer is not established.

19. Ex. RWI1/C, the mandays chart/seniority list of beldar category relating to
Shri Suraj Ram and seventeen others, reveals that Shri Dev Raj was appointed in the year
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1989, whereas the services of Shri Balwant Kumar were engaged in the year 1994, those
of Shri Bameshwar Dutt were engaged in the year 1995, those of S/Shri Raj Kumar and Sher
Singh in the year 1996, those of S/Shri Suraj Ram, Parkash Chand, Hari Ram, Chuni Lal and
Smt. Sarita Devi were engaged in the year 1997, those of Shri Jai Dass in the year 1998,
those of Shri Tek Chand were engaged in the year 1999, while those of Shri Chunku in the year
2000, those of Shri Budhi Ram in the year 2001 and that of Smt. Ram Dei in the year 2003.
Of course, a note has been given on Ex. RWI1/C that all these workers, except for
Shri Parkash Chand mentioned at serial No. 5, were engaged as per the orders of this
Court/Tribunal. At the cost of reiteration, I will like to add that the month of initial
appointment of the petitioner as per Ex. RW1/B is September, 1990. There is nothing on
record to show that S/Shri Suraj Ram, Jai Dass, Tek Chand, Chunku Ram, Parkash Chand,
Budhi Ram, Bameshwar Dutt, Raj Kumar, Smt. Bhag Dei, Smt. Ram Dei, Smt. Sarita Devi,
S/Shri Hari Ram, Baldev, Sher Singh and Cuni Lal were senior to the petitioner. This
indicates that the persons junior to the petitioner are still serving the respondent/
department. The latter had failed to adhere to the principle of ‘last come first go’. Retaining
the juniors at the cost of senior is nothing but unfair labour practice. There is nothing on the
file to establish that at the time of re-engaging the persons junior to the petitioner, an
opportunity of re-employment was afforded to her.

20. Such being the situation, I have no hesitation to conclude that respondent has
contravened the provisions of Sections 25-G and 25-H of the Act.

21. Faced with the situation, it was contended for the respondent that the junior
workers had been engaged and retained in service as per the orders of Labour Court-
cum-Industrial Tribunal. No doubt, a note has been given on Ex. RW1/C that all the co-
workers had been re-engaged as per the orders of Labour Court-cum-Industrial Tribunal, but
merely because on the basis of orders of the Court the persons shown therein had been re-
engaged, does not defeat the claim of petitioner that they were juniors to her. Even if the
petitioner has failed to prove on record that she had worked for more than 160 days and that as
per the policy framed by the Government of Himachal Pradesh from time to time, she was
entitled for regularization of her service, but the respondent cannot be absolved from its
accountability with regard to the provisions of Sections 25-G and 25-H of the Act, which as
discussed above have been violated.

22. While testifying in the Court as PW1, the petitioner has given her age as 53 years.
It is well known that a person like the petitioner will not sit at home during the period she
is/was out of the service. Otherwise too, during her cross-examination, the petitioner admitted
that she is an agriculturist and earns her livelihood by doing agricultural chores. It is also
evident from her cross-examination that she is having landed property. The petitioner has
failed to discharge the initial onus that during the period of her forced idleness, she is/was not
gainfully employed, so she is not entitled to the back wages.

23. The learned District Attorney for the respondent contended that there being
inordinate delay in the steps taken by the petitioner for the redressal of her grievance, her
claim suffers from the vice of delay and laches, which disentitles her to the relief(s) she has
prayed for. This contention, to my thinking, appears to be ill conceived. The question of
delay and laches was considered by our own Hon’ble High Court in case titled as Divisional
Manager, Himachal Pradesh Forest Corporation, Division Sunder Nagar, District
Mandi, H.P. vs. Dilu Ram (CWP No. 95/2000 decided on 26-8-2004) wherein it was inter
alia held:—

“It is well settled that plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a mere
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hypertechnical defence though reference to the Labour Court can be generally
questioned on the ground of delay alone. The provisions of Article 137 of the
Schedule to the Limitation Act, 1963 are not applicable to the proceedings under the
Act and that the relief under it cannot be denied to the workman merely on the
ground of delay (See Ajaib Singh v. Sirhind Co-op. Marketing-cum-Processing
Service Society Ltd. 1999 (82) FLR 137 (SC)....”

24. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007
(H.P.) 1160, delay of more than 10 years was condoned by our own Hon’ble High Court and
it was laid down that the principle of Limitation Act was not applicable to the industrial
dispute. Similarly, it was laid down by the Hon’ble Supreme Court in Ajayab Singh vs.
Sirhind Co-operative Marketing-cum-Processing Society Limited and Another (199 9) 6
SCC 82 that the principle of Limitation Act, 1963 did not apply to the proceeding under the
Industrial Disputes Act.

25. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings.
On failure of the conciliation move, the said Officer had referred the matter to the Labour
Commissioner, Himachal Pradesh vide his report under Section 12(4) of the Act. On the basis
of this report, the Labour Commissioner referred the dispute to this Court under Section
10(1) of the Act, vide Notification No. 11-5-99 (Lab.) ID/2013/Chamba, dated
24th November, 2015. In view of the period of time that elapsed before the matter came to
be referred to this Court, the petitioner who felt aggrieved by her unlawful retrenchment,
cannot be said to have delayed the steps she took for the redressal of her grievance. Her
claim, therefore, does not suffer from the vice of delay and laches. So, the aforesaid
contention of the learned District Attorney merits rejection and is rejected.

26. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in
view all relevant factors including the mode and manner of appointment, nature of
employment, length of service, the ground on which termination has been set aside and the
delay in raising industrial dispute before grant of relief in an industrial dispute. It was also
observed that the workman had worked for 286 days and had raised industrial dispute in the
year 1992, whereas her services had been terminated in the year 1986 and had raised
industrial dispute after six years. It was held that though the compensation awarded by the
Single Judge of the Hon’ble High Court was too low and liable to be enhanced by the
Division Bench, but surely reinstatement of the workman in the facts and circumstances was
not the appropriate relief and thus a lump-sum of Rs.1 lakh alongwith interest @ 9% per
annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 08 years and actually
worked for 758.5 days as per mandays chart on record and that the services of petitioner
were disengaged in November, 1997, who had worked as non-skilled worker and had
raised industrial dispute by issuance of demand notice after about fourteen years i.c.
demand notice was given on 19-12-2011. It is also pertinent to mention here that the
petitioner on the date of filing the claim petition, was aged 53 years and had a sufficient
spell of life to work and earn her livelihood. Taking into consideration the factors
mentioned above and the precedent laid down by the Hon’ble Supreme Court in Geetam
Singh’s case (supra), the petitioner is not entitled for reinstatement or for back wages, but
only for lump sum compensation.
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27. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of * 1,00,000/- (Rupees one lakh only) would be an appropriate relief to which
the petitioner is entitled to in the facts and circumstances of the given case. It is further made
clear that amount of compensation shall be paid within four months from the date of receipt of
Award, failing which the petitioner would be entitled to interest @ 9% per annum from date
of Award till its realization. Issues No. 2 and 3 are answered and decided accordingly, while
issue No. 1 is answered in the negative and against the respondent.

Issue No. 4-:

28. It has not been shown by the respondent as to how the present petition/statement
of claim is not maintainable. Moreover, this issue was not pressed for by the learned
District Attorney appearing for the respondent at the time of arguments. Otherwise also,
from the pleadings and evidence on record, it cannot be said that the petition/statement of
claim is not maintainable. Hence, this issue is answered in the negative and against the
respondent.

Relief:

29. In the light of what has been discussed hereinabove while recording the findings
on issues supra, the respondent is hereby directed to pay a compensation of * 1,00,000/-
(Rupees one lakh only) to the petitioner in lieu of the reinstatement, back wages, seniority
and past service benefits. Amount of compensation so awarded shall be paid by the
respondent to the petitioner within four months from the date of receipt of Award failing
which the respondent shall be liable to pay interest @ 9% per annum on the said amount
from the date of award till realization/deposit of the amount. In the peculiar facts and
circumstances of the case, the parties are left to bear their own costs. The reference is
answered accordingly. A copy of this Award be sent to the appropriate Government for
publication in the official gazette and the file after due completion be consigned to the Record
Room.

Announced in the open Court today this 24th day of January, 2019.

Sd/-

(YOGESHJASWAL),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRIYOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. :629/2016
Date of Institution :01-9-2016
Date of Decision :24-01-2019

Smt. Bimla Devi d/o Shri Ram Kishan, r/o Village and Post Office Kumar, Tehsil
Pangi, District Chamba, H.P. ..Petitioner.
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Versus

The Executive Engineer, H.P.P.W.D. Division Killar, Tehsil Pangi, District Chamba,
H.P. ..Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. O.P. Bhardwaj, Adv.
For the Respondent : Sh. Sanjeev Singh Rana, D.A.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

Whether alleged termination of services of Smt. Bimla Devi d/o Shri Ram Kishan,
r/o Village and Post Office Kumar, Tehsil Pangi, District Chamba, H.P. during
November, 1997 by the Executive Engineer, H.P.P.W.D. Division Killar, Tehsil
Pangi, District Chamba, H.P., who had worked as beldar on daily wages and has raised
her industrial dispute after more than 14 years vide demand notice dated 31-08-2012,
without complying the provisions of the Industrial Disputes Act, 1947, is legal and
justified? If not, keeping in view of delay of more than 14 years in raising the industrial
dispute, what amount of back wages, seniority, past service benefits and
compensation the above ex-worker is entitled to from the above employer/
management?”’

2. The case of the petitioner, as it emerges from the statement of claim, is that she
was appointed as daily waged beldar on muster roll basis, without any appointment letter, in
the year 1994. She continuously worked with intermittent breaks uptil November, 1997
with the respondent. Fictional breaks were given from time to time so that 160 days
could not be completed in each calendar year. It is also an averment that the respondent had
not maintained the seniority and persons junior to the petitioner have been allowed to
continue as beldars. The respondent had violated the principle of ‘first come last go’. For
the tribal area, the State of Himachal Pradesh had framed a policy for regularization of
daily waged workers who had worked for 160 days in each calendar year. It is further
the case of the petitioner that the petitioner had been retrenched without giving notice of
retrenchment and compensation in lieu thereof. The breaks were to be counted as continuous
service for the purpose of calculation of 160 days, as provided under Section 25-B of the
Industrial Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for short). At the time of
her termination, the persons junior to her were retained in service by the respondent. The
names of the juniors, who were retained in service by the respondent are S/Shri/Smt. Bhag
Dei, Jai Dass, Prakash Chand, Ram Dei, Dev Raj, Bameshwar Dutt and Raj Kumar. She was
not given an opportunity of re-employment. From the date of her disengagement, she is
unemployed. She had approached the respondent time and again to re-engage her services,
but in vain. She is entitled to regularization after completion of eight years of service with all
consequential benefits. She has been discriminated. The act and conduct of the respondent is
illegal and unjustified. It is also violative of Sections 25-F, 25-G and 25-H of the Act.

As such, it is evident from the prayer clause of the petition/statement of claim,

the petitioner has claimed the following relief(s) in this case:—

“the oral order of termination/retrenchment of the services of the petitioner by the
respondent be set aside, being illegal, arbitrary and highly unjustified and she be
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granted all consequential benefits as also the other allowances, besides being other
benefits and regularizations after eight years of service with seniority and back wages,
and other relief(s) to which the claimant may be found entitled to.”

3.  On notice, the respondent appeared. He filed a detailed reply controverting the
averments made in the petition/statement of claim. Preliminary objections regarding lack
of maintainability and that the petition was bad on account of delay and laches have been
taken. It was asserted that the petitioner was engaged as a daily waged beldar in the year
1994 and who remained engaged till the year 1997. She had worked intermittently with the
department and had left the job of her own sweet will, and had been coming to work at her
own convenience. No fictional breaks had ever been given to her by the respondent. She had
not completed 160 days in any calendar year, as required for the tribal area of Pangi Tehsil, as
is evident from the mandays chart. It was also asserted that the services of the petitioner had
never been terminated by the respondent. She had never approached the respondent and had
left the work of her own sweet will and volition. Regarding the allegation of engagement of
persons junior to the petitioner, it was asserted that they were appointed as per orders of the
Labour Court. No other workmen junior to the petitioner had ever been retained in service by
the respondent. Since, the petitioner had left the job of her own, there was no need of serving
a notice upon her or to pay one month wages in lieu thereof. The respondent had not violated
the principle of ‘last come first go’. If the petitioner had been terminated in the year 1997,
she certainly would have raised an industrial dispute, but the same was raised by her before
the Labour Officer only in the year 2012, i.e. after about 15 years, hence the same is bad
due to delay and laches. Since the services of the petitioner had not been terminated by the
respondent, the question of issuance of notice or wages in lieu thereof did not arise and there
was also no necessity to charge-sheet or issue any notice to her after her termination. It was
specifically asserted that the petitioner was an agriculturist and was gainfully employed, hence
was not entitled for back wages.

In these circumstances, the respondent prays that the petition in hand be
dismissed.

4. In the rejoinder, the petitioner has reiterated the contents of the petition/statement
of claim and refuted the objections put forth by the respondent.

5. Out of pleadings of the parties, the following issues were settled for determination
and adjudication by this Tribunal vide order dated 12-6-2018:—

(1) Whether termination of service of petitioner by the respondent during
November, 1997 is/was legal and justified? ..OPP.

(2) If issue No.l is proved in affirmative, to what service benefits petitioner is
entitled to? ..OPP.

(3) Whether the claim petition is not maintainable in the present form as alleged?
..OPR.

(4) Whether the claim petition is bad on account of delay and laches as alleged?
..OPR.
Relief.

6. Thereafter, parties to the lis were directed to adduce evidence in support of the
issues so framed. The petitioner, namely Smt. Bimla Devi appeared as PW1 and tendered
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in evidence her statement by way of affidavit Ex. PW1/A and copy of seniority list Ex. PW1/B.
The respondent examined one Shri B.K. Kapil, who tendered his statement by way of
affidavit Ex. RW1/A, copy of mandays chart of petitioner Ex. RW1/B and copy of mandays
chart of the co-workers Ex. RW1/C.

7. Arguments of the learned counsel for the petitioner and District Attorney for the
respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:—

Issue No. 1 : No

Issue No. 2 : Discussed

Issue No. 3 : No

Issue No. 4 : No

Relief : Petition is partly allowed awarding lump sum compen-

sation of * 50,000/- per operative part of award.
REASONS FOR FINDINGS
Issues No. 1,2 and 4:

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. Smt. Bimla Devi (petitioner) stepped into the witness box as PW1. In her affidavit
Ex. PW1/A submitted under Order 18 Rule 4 of the Code of Civil Procedure, she reiterated
on oath the contents of the petition/statement of claim in its entirety.

In the cross-examination, she admitted that she had been engaged as a daily
waged beldar from June, 1994 uptil November, 1997. She categorically denied that after
November, 1997, she had never worked with the respondent/department. She also denied that
she had not worked for 160 days in all the years to fulfill the criteria of tribal area. She further
denied that she of her own left the job in November, 1997 and thereafter had never returned
to work. However, she admitted that the respondent had never given fictional breaks to her.
She works as an agriculturist and these days is earning her livelihood from agricultural chores.
She specifically denied that the co-workers have been re-engaged as per the orders of the Court.

11. Ex. PW1/B is the copy of seniority list relating to Shri Tek Chand and others.

12. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4
of the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

In the cross-examination, he admitted that the petitioner was employed as a daily
waged worker in the department. He was also categorical that no appointment order had
been issued while engaging the petitioner. He also clearly admitted that during the period of
work, no departmental inquiry had been initiated against the petitioner. He also clearly admitted
that as per the record, the petitioner had never been called again on work. Volunteered that, she
had left the job of her own. He also admitted that as per the Court orders, when the co-
workers were reengaged, the petitioner had not been called for work.
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13. Ex. RW1/B is the mandays chart relating to the petitioner.
14. Ex. RW1/C is the mandays chart relating to the co-workers.

15. The version of the petitioner is that her services were engaged as a daily waged
beldar by the respondent in the year 1994 and had worked as such till November, 1997.
The respondent has pleaded that the petitioner was appointed as a daily waged beldar in the
year, 1994 and she had worked as such uptil the year, 1997. The petitioner (PW1) in her
cross-examination admitted the fact that she had been engaged in the month of June, 1994
by the respondent and had worked as such uptil November, 1997. The respondent has also
proved on record the mandays chart pertaining to the petitioner as Ex. RW1/B. Its perusal
discloses that the services of the petitioner were engaged by the respondent in the month of
June, 1994 for the first time as daily waged beldar and she had only worked as such uptil
November, 1997.

16. Then, as per the mandays chart Ex. RW1/B, the petitioner had worked for 97 days
in the year 1994, 68 days in the year 1995, 141 days in the year 1996 and 176 days in the
year 1997. Thus, in her total service for a period of four years in between June, 1994 to
November, 1997, she had only worked for 482 days. Be it recorded here that the petitioner
had worked for more than 160 days preceding 12 calendar months from the date of her
termination, which is claimed to have taken place by the petitioner as per petition/statement
of claim in November, 1997. Since, there is no reference received from the Labour
Commissioner on the point of artificial breaks, this Court is to confine its findings only
with regard to alleged illegal termination. Even otherwise, the petitioner while under cross-
examination clearly admitted that no intentional fictional breaks had been given to her by the
respondent. It is established on record that the petitioner had worked for 160 days preceding
12 calendar months from the date of her termination. It is evident from the mandays chart that
in the year 1997 the petitioner had worked for 176 days, therefore, immediately in the
preceding 12 calendar months from the month of termination, the petitioner had worked for
160 days, so as to meet the requirement of law of having continuous service of one year.
Thus, it was required of the respondent to have issued notice as provided under Section 25-F
of the Act. So, it can safely be held that the respondent had violated the provisions of Section
25-F ofthe Act, as claimed by the petitioner.

17. A plea was taken by the respondent that the petitioner was an intermittent worker.
She left the job of her own free will and volition. It is well known that the abandonment has to
be proved like any other fact by the respondent/employer. In Eagle Hunter Solutions Ltd. vs.
Sh. Prem Chand reported in /2019 (160) FLR 16/, it has been held by the Hon’ble Delhi
High Court that burden of proving of abandonment is upon the management. Simply
because a workman fails to report for duty, it cannot be presumed that he/she has
left/abandoned the job. There is nothing on the record to show that a notice was served
upon the petitioner by the respondent calling upon her to resume the duties after she
allegedly left the same. Absence from duty is a serious misconduct. Admittedly, no
disciplinary proceedings were initiated against the petitioner by the respondent for her alleged
willful absence from duty. Shri B.K. Kapil (RW1) clearly admitted that during the period
of work, no departmental inquiry had been initiated against the petitioner. Thus, the plea of
abandonment put forth by the respondent/employer is not established.

18. Ex. RWI1/C, the mandays chart/seniority list of beldar category relating to
Shri Suraj Ram and seventeen others, reveals that Shri Dev Raj was appointed in the year
1989, whereas the services of Shri Balwant Kumar were engaged in the year 1994, those
of Shri Bameshwar Dutt were engaged in the year 1995, those of S/Shri Raj Kumar and Sher
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Singh in the year 1996, those of S/Shri Suraj Ram, Parkash Chand, Hari Ram, Chuni Lal and
Smt. Sarita Devi were engaged in the year 1997, those of Shri Jai Dass in the year 1998,
those of Shri Tek Chand were engaged in the year 1999, while those of Shri Chunku in the year
2000, those of Shri Budhi Ram in the year 2001 and that of Smt. Ram Dei in the year 2003.
Of course, a note has been given on Ex. RWI1/C that all these workers, except for
Shri Parkash Chand mentioned at serial No. 5, were engaged as per the orders of this
Court/Tribunal. At the cost of reiteration, I will like to add that the month of initial
appointment of the petitioner as per Ex. RW1/B is June, 1994. There is nothing on record to
show that S/Shri Suraj Ram, Jai Dass, Tek Chand, Chunku Ram, Parkash Chand, Budhi Ram,
Bameshwar Dutt, Raj Kumar, Smt. Bhag Dei, Smt. Ram Dei, Smt. Sarita Devi, S/Shri Hari
Ram, Baldev, Sher Singh and Cuni Lal were senior to the petitioner. This indicates that
the persons junior to the petitioner are still serving the respondent/department. The latter
had failed to adhere to the principle of ‘last come first go’. Retaining the juniors at the cost
of senior is nothing but unfair labour practice. There is nothing on the file to establish that at
the time of re-engaging the persons junior to the petitioner, an opportunity of
re-employment was afforded to her.

19. Such being the situation, I have no hesitation to conclude that the respondent has
contravened the provisions of Sections 25-G and 25-H ofthe Act.

20. Faced with the situation, it was contended for the respondent that the junior
workers had been engaged and retained in service as per the orders of Labour Court-
cum-Industrial Tribunal. No doubt, a note has been given on Ex. RW1/C that all the co-
workers had been re-engaged as per the orders of Labour Court-cum-Industrial Tribunal, but
merely because on the basis of orders of the Court the persons shown therein had been
reengaged, does not defeat the claim of petitioner that they were juniors to her. Even if the
petitioner has failed to prove on record that as per the policy framed by the Government of
Himachal Pradesh from time to time, she was entitled for regularization of her service, but the
respondent cannot be absolve d from its accountability with regard to the provisions of Sections
25-F, 25-G and 25-H of the Act, which as discussed above have been violated.

21. While testifying in the Court as PW1, the petitioner has given her age as 38 years.
It is well known that a person like the petitioner will not sit at home during the period she
is/was out of the service. Otherwise too, during her cross-examination, the petitioner admitted
that she is an agriculturist and earns her livelihood by doing agricultural chores. It is also
evident from her cross-examination that she is having landed property. The petitioner has
failed to discharge the initial onus that during the period of her forced idleness, she is/was not
gainfully employed, so she is not entitled to the back wages.

22. The learned District Attorney for the respondent contended that there being
inordinate delay in the steps taken by the petitioner for the redressal of her grievance, her
claim suffers from the vice of delay and laches, which disentitles her to the relief(s) she has
prayed for. This contention, to my thinking, appears to be ill conceived. The question of
delay and laches was considered by our own Hon’ble High Court in case titled as Divisional
Manager, Himachal Pradesh Forest Corporation, Division Sunder Nagar, District
Mandi, H.P. vs. Dilu Ram (CWP No. 95/2000 decided on 26-8-2004) wherein it was inter
alia held:—

“It is well settled that plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a mere
hypertechnical defence though reference to the Labour Court can be generally
questioned on the ground of delay alone. The provisions of Article 137 of the
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Schedule to the Limitation Act, 1963 are not applicable to the proceedings under the
Act and that the relief under it cannot be denied to the workman merely on the
ground of delay (See Ajaib Singh v. Sirhind Co-op. Marketing-cum-Processing
Service Society Ltd. 1999 (82) FLR 137 (SC)....”

23. In Divisional Manager, HPFC & another vs. Garibu Ram, Latest HLJ 2007
(H.P.) 1160, delay of more than 10 years was condoned by our own Hon’ble High Court and
it was laid down that the principle of Limitation Act was not applicable to the industrial
dispute. Similarly, it was laid down by the Hon’ble Supreme Court in Ajayab Singh vs.
Sirhind Co-operative Marketing-cum-Processing Society Limited and Another (1999) 6
SCC 82 that the principle of Limitation Act, 1963 did not apply to the proceeding under the
Industrial Disputes Act.

24. Upon an industrial dispute having been raised by the petitioner, the Conciliation
Officer-cum-Labour Officer, Chamba appears to have initiated conciliation proceedings.
On failure of the conciliation move, the said Officer had referred the matter to the Labour
Commissioner, Himachal Pradesh vide his report under Section 12(4) of the Act. On the basis
of this report, the Labour Commissioner referred the dispute to this Court under Section
10(1) of the Act, vide Notification No. 11-5/99 (Lab) ID/2016/Chamba, dated 19th August,
2016. In view of the period of time that elapsed before the matter came to be referred to
this Court, the petitioner who felt aggrieved by her unlawful retrenchment, cannot be said to
have delayed the steps she took for the redressal of her grievance. Her claim, therefore, does
not suffer from the vice of delay and laches. So, the aforesaid contention of the learned
District Attorney merits rejection and is rejected.

25. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in
view all relevant factors including the mode and manner of appointment, nature of
employment, length of service, the ground on which termination has been set aside and the
delay in raising industrial dispute before grant of relief in an industrial dispute. It was also
observed that the workman had worked for 286 days and had raised industrial dispute in the
year 1992, whereas her services had been terminated in the year 1986 and had raised
industrial dispute after six years. It was held that though the compensation awarded by the
Single Judge of the Hon’ble High Court was too low and liable to be enhanced by the
Division Bench, but surely reinstatement of the workman in the facts and circumstances was
not the appropriate relief and thus a lump-sum of Rs.1 lakh along-with interest @ 9% per
annum had been awarded. In the case on hand before this Court, the factors which have
weighed are that the petitioner in all remained engaged for about 04 years and actually
worked for 482 days as per mandays chart on record and that the services of petitioner were
disengaged in November, 1997, who had worked as non-skilled worker and had raised
industrial dispute by issuance of demand notice after about fourteen years i.e. demand notice
was given on 31-8-2012. It is also pertinent to mention here that the petitioner on the date of
filing the claim petition, was aged 38 years and had a sufficient spell of life to work and earn
her livelihood. Taking into consideration the factors mentioned above and the precedent
laid down by the Hon’ble Supreme Court in Geetam Singh’s case (supra), the petitioner is
not entitled for reinstatement or for back wages, but only for lump sum compensation.

26. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of * 50,000/- (Rupees fifty thousand only) would be an appropriate relief to
which the petitioner is entitled to in the facts and circumstances of the given case. It is
further made clear that amount of compensation shall be paid within four months from the
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date of receipt of Award, failing which the petitioner would be entitled to interest @ 9% per
annum from date of Award till its realization. Issues No. 1 and 2 are answered and decided
accordingly, while issue No. 4 is answered in the negative and against the respondent.

Issue No. 3:

27. It has not been shown by the respondent as to how the present petition/statement
of claim is not maintainable. Moreover, this issue was not pressed for by the learned
District Attorney appearing for the respondent at the time of arguments. Otherwise also,
from the pleadings and evidence on record, it cannot be said that the petition/statement of
claim is not maintainable. Hence, this issue is answered in the negative and against the
respondent.

Relief:

28. In the light of what has been discussed hereinabove while recording the findings
on issues supra, the respondent is hereby directed to pay a compensation of '50,000/-
(Rupees fifty thousand only) to the petitioner in lieu of the reinstatement, back wages,
seniority and past service benefits. Amount of compensation so awarded shall be paid by
the respondent to the petitioner within four months from the date of receipt of Award
failing which the respondent shall be liable to pay interest @ 9% per annum on the said
amount from the date of award till realization/deposit of the amount. In the peculiar facts and
circumstances of the case, the parties are left to bear their own costs. The reference is
answered accordingly. A copy of this Award be sent to the appropriate Government for
publication in the official gazette and the file after due completion be consigned to the Record
Room.

Announced in the open Court today this 24th day of January, 2019.

Sd/-

(YOGESHJASWAL),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

In the Court of Shri Neeraj Gupta, Sub-Divisional Magistrate, Shimla (R),
District Shimla (H. P.)

Sh. Chander Prakash s/o Shri Punnu Ram, r/o Village Charain, Baldeyan, Tehsil and
District Shimla, Himachal Pradesh.

Versus

General Public .. Respondent.

Whereas Sh. Chander Prakash s/o Shri Punnu Ram, r/o Village Charain, Baldeyan, Tehsil
and District Shimla, Himachal Pradesh has filed an application alongwith affidavit in the court of
undersigned under section 13(3) of the Birth & Death Registration Act, 1969 to enter the name/date
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of birth of his son named—Ayaan s/o Sh. Chander Prakash s/o Shri Punnu Ram, r/o Village
Charain, Baldeyan, Tehsil and District Shimla, Himachal Pradesh in the record of Secy., Birth
and Death, Municipal Corporation, Tehsil and District Shimla.

SL. Name of the family member Relation Date of Birth
No.
L. Ayaan Son 03-06-2016

Hence, this proclamation is issued to the general public if they have any objection/claim
regarding to enter the name/date of birth of above named in the record of Municipal Corporation,
Tehsil and District Shimla may file their claims/objections on or before one month of publication
of this notice in Govt. Gazette in this court, failing which necessary orders will be passed.

Issued today 19-09-2019 under my signature and seal of the court.

Seal. Sd/-
Sub-Divisional Magistrate,
Shimla (R), District Shimla, H.P.

CHANGE OF NAME

I, Lal Singh s/o Sh. Nain Singh, r/o Village Badal, P.O. Koti Uttrow, Tehsil Shillai, District
Sirmaur (H.P.) do hereby solemnly affirm and declare on affidavit dated 31st August, 2019 that the
name of my wife was wrongly entered in Gram Panchayat Koti Uttrow as Chhuma Devi instead of
Suman. Now I want to correct the name of my wife in Gram Panchayat record as Suman. So, in
future my wife may be known as Suman for all purposes and necessary records.

LAL SINGH
s/0 Sh. Nain Singh, r/o Village Badal, P.O. Koti Uttrow,
Tehsil Shillai, District Sirmaur (H.P.),

CHANGE OF NAME

I, Lal Singh s/o Sh. Nain Singh, r/o Village Badal, P.O. Koti Uttrow, Tehsil Shillai, District
Sirmaur (H.P.) do hereby solemnly affirm and declare on affidavit dated 31st August, 2019 that the
name of my son was wrongly entered in Gram Panchayat Koti Uttrow as Sumeer Chand instead of
Sameer Thakur. Now I want to correct the name of my son in Gram Panchayat record as Sameer
Thakur. So, in future my son may be known as Sameer Thakur for all purposes and necessary
records.

LAL SINGH
s/o Sh. Nain Singh, r/o Village Badal, P.O. Koti Uttrow,
Tehsil Shillai, District Sirmaur (H.P.),
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