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LABOUR AND EMPLOYMENT DEPARTMENT
NOTIFICATION
Dharamshala, 23rd january, 2020
No. Shram(A) 6-2/2020 (Awards).—In exercise of the powers vested under section 17

(1) of the Industrial Disputes Act,1947 the Governor, Himachal Pradesh is pleased to order the
publication of awards of the following cases announced by the Presiding Officer, Labour Court

82—TSTI / 2020—18—08—2020 (2621)
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Dharamshala on the website of the Department of Labour & Employment Government of
Himachal Pradesh:—

Sr.No. | Ref. No. Petitioner Respondent Date of
Award/Order
1. 366/16 Rajdeen D.F.O. Chamba 02-01-2020
2. 591/16 Surjeet Kumar E.E. HPPWD Ghumarwin | 04-01-2020
3. 96/19 Puran Chand D.F.O. Wildlife, Chamba 07-01-2020
4. 05/19 Chaman Singh D.F.O. Chamba 08-01-2020
5. 175/17 Jagdish Chand D.F.O. Joginder Nagar 10-01-2020
6. 168/15 Kavita Devi E.E. HPPWD/IPH Killar 14-01-2020
7. 572/15 Tek Chand E.E. HPPWD Killar 14-01-2020
8. 456/16 Lobhi Ram E.E. HPPWD Killar 14-01-2020
9. 305/15 Kapil Dev E.E. HPPWD Killar 20-01-2020
10. 453/16 Prem Singh E.E. HPPWD Killar 20-01-2020
11. 163/16 Sumitra E.E. HPPWD Killar 21-01-2020
12 460/16 Beli Ram E.E. HPPWD, Killar 23-01-2020
13. 529/16 Beli Ram E.E. HPPWD Killar 23-01-2020
14. 35/14 Sumit Kumar M.D. M/S Tigaksha | 23-01-2020
Metallics Pvt. Ltd.
15. 306/15 Narayan Singh Manager H.P. State | 23-01-2020
Handicrafts Chamba
16. 53/17 Man Singh E.E. I&PH/HPPWD Killar | 23-01-2020
By order,

NISHA SINGH, 1AS
Addl.Chief Secretary (Lab. & Emp.)

IN THE COURT OF YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 366/2016
Date of Institution  : 27-5-2016
Date of Decision : 02-01-2020
Shri Rajdeen s/o Shri Noor Mohammad, r/o Village Saloh, P.O. Jassurgarh, Tehsil
Churah, District Chamba, H.P. .. Petitioner.
Versus

The Divisional Forest Officer, Chamba Forest Division, Chamba, District Chamba, H.P.
.. Respondent.
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Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. L.S. Jaryal, AR
For the Respondent : Sh. Soham Kaushal, Dy. D.A.
AWARD

The below given reference has been received from the appropriate Government for
adjudication:—

“Whether time to time termination of the service of Shri Rajdeen s/o Shri Noor
Mohammad, r/o Village Saloh, P.O. Jassurgarh, Tehsil Churah, District Chamba, H.P.
during February, 2001 to August, 2014 by the Divisional Forest Officer, Chamba,
Forest Division, Chamba, District Chamba, H.P., without complying with the provisions
of the Industrial Disputes Act, 1947, is legal and justified? If not, what amount of
back wages, seniority, past service benefits and compensation the above worker is
entitled to from the above employer?”

2.  The case of the petitioner as it emerges from the statement of claim is that he was
initially engaged as daily waged beldar/Forest worker/Fire watcher/casual labourer on muster
roll basis by the respondent in the month of January, 2001 with intermittent breaks.
Artificial/fictional breaks were given to him by the respondent from time to time so that he could
not complete 240 days of continuous service in each calendar year. He was, thus, deprived of the
benefit of regularization. Workers junior to him, being the favourite of the respondent, were
retained and allowed to work for full month continuously. The provisions of the rule of seniority
and the principle of ‘last come first go’ had been violated by the respondent. Fictional breaks are
still being given to the petitioner. The respondent had not regularized the period of
fictional/artificial breaks for the purpose of seniority and continuity, which was obligatory on its
part as per Section 25-B (1) of the Industrial Disputes Act, 1947 (hereinafter referred to as ‘the
Act’ for short). Various requests orally as well as in writing were made to the concerned
authorities by the petitioner, but all in vain. The overall seniority list of all daily waged workmen
working under the respondent/department had not been circulated to the workmen. Shri Gurdial
and others were retained continuously, but no opportunity of re-employment was afforded to the
petitioner. New/fresh hands have also been engaged. So, the respondent had also violated the
provisions of Sections 25-G and 25-H of the Act. If the services of the petitioner had not been
terminated illegally and had intermittent breaks been not given to him during his entire service
period, he would have completed eight years of continuous service on 31-12-2008 and would
have been entitled for regularization w.e.f. 1-1-2009. The act of the respondent is claimed to be
malafide, arbitrary, unconstitutional, illegal, unjustified and against the principle of natural justice.
It amounts to unfair labour practice. Hence, the petition.

3. On notice, the respondent appeared. He filed a reply taking preliminary objection
regarding lack of maintainability. The contents of the petitioner were denied on merits. It is
averred that the petitioner was engaged as a daily waged labourer by the respondent for seasonal
works w.e.f. February, 2001 and that he had worked intermittently uptil August, 2014 on muster
roll and bill basis. He thereafter had left the work of his own sweet will. It is specifically denied
that the services of the petitioner were illegally terminated by the respondent. It was asserted that
neither any breaks were given to him, nor he was terminated by the respondent. He had not
completed 240 days in the preceding twelve calendar months and had not fulfilled the conditions
of Section 25-B of the Act. So, there was no need to serve any notice under Section 25-F of the
Act. The persons mentioned in the claim petition are not working with the respondent. No person
junior to the petitioner had been retained in service by the respondent. The provisions of Sections
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25-G and 25-H of the Act have also not been violated. The respondent, thus, prays for the
dismissal of the claim petition.

4. While filing the rejoinder, the petitioner controverted the averments made in the
reply and reiterated those in the statement of claim.

5. Out of the pleadings of the parties, the following issues were settled for
determination and adjudication by this Court vide order dated 12-6-2018:—

1.  Whether time to time termination of services of the petitioner by the respondent
during February, 2001 to August, 2014 is/was legal and justified as alleged? ..OPP.

2. Ifissue no.l is proved in affirmative, to what service benefits the petitioner is entitled
to ? . .OPP.

3. Wheather the claim petition is not maintainable in the present form as alleged? . .OPR.
Relief:

6. Therefore, evidence was led by the parties to the lis in support of the issues so framed.

7. Arguments of the learned Authorized Representative for the petitioner and the
learned Deputy District Attorney for the respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:—

Issue No.1 : Decided accordingly

Issue No.2 : Decided accordingly

Issue No.3 . Affirmative

Relief . Petition is dismissed as per the operative part of the Award.
REASONS FOR FINDINGS

Issues No.1 and 2 :

9. Both these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. The petitioner, namely, Shri Rajdeen examined himself as PW1 and filed his
affidavit in evidence, which is exhibited as Ex. PW1/A. In his affidavit, he reiterated the contents
of his statement of claim. He also filed certain documents purportedly in support of his claim
which are exhibited as Ex. PW1/B & Ex. PW1/C and Mark-A to Mark-E.

In the cross-examination, he denied that there is seasonal work in the department. Self
stated that the work is available throughout the year. He admitted that he was engaged in
February, 2001 by the department. He denied that he had not worked continuously. He also
denied that till August, 2014 he had worked intermittently on muster roll and bill basis.
Volunteered that, these days he is working in the department. He denied that in the department
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the work is done on its availability and budget. He admitted that a correct mandays of his work
has been given by the department. He specifically denied that no fictional breaks had been given
to him by the department. He clearly admitted that he had not completed 240 days in any year.
He owns land, which he cultivates. He clearly denied that no worker junior to him had been kept
and that the persons whose names have been mentioned in para No. 4 of the petition and in para
No. 3 of his affidavit are not working in the department. He also denied that he had not been
retrenched by the department. It was also denied by him that only those workers have been
regularized, who as per the policy of the government had worked for more than 240 days.

11. Conversely, Shri Sanjeev Sharma, Divisional Forest Officer, Chamba (respondent)
testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4 of the Code of
Civil Procedure, he corroborated on oath the contents of the reply filed by him.

In the cross-examination, he admitted that the petitioner was engaged by the
department in February, 2001. He also admitted that as and when the work was being given by
the department, the petitioner had been coming to work. He specifically denied that the petitioner
was removed from work in September, 2014. Volunteered that, he himself had abandoned the
work. He admitted that no notice was given to the petitioner when he had not reported on work
after 2014. He also admitted that as per the record no retrenchment compensation had been given
to the petitioner. He further admitted that the seniority of daily wagers is maintained at Divisional
level. He specifically denied that the petitioner had worked for 240 days in each year. He admitted
that Kailash Chand, Singhu, Viyas Dev and Paras Ram have been regularized in the department.

12. Ex. RW1/B is the copy of mandays chart relating to the petitioner.

13. It is the admitted case of the parties that the services of the petitioner had been
engaged as a daily waged beldar. The mandays chart Ex. RW1/B unfolds that the petitioner was
initially employed in the month of February, 2001 by the respondent. Although, the petitioner
has claimed that his services were engaged as a daily wager by the respondent in the month of
January, 2001, but he has not placed on record any document in this regard. Then, the cross-
examination of the petitioner reveals that he admitted his mandays chart to be correct.
Admittedly, the petitioner is still serving the respondent/department. He as PW1 has self deposed
that these days he is working in the department.

14. The mandays chart Ex. RW1/B clarifies that the month of initial engagement of the
petitioner is February, 2001. The defence of the respondent is that the petitioner was engaged for
seasonal works, as and when available with the respondent and subject to the availability of
budget. However, the respondent has not placed on the file any document evidencing that the
petitioner was employed for seasonal forestry works subject to the availability of funds and the
work. Moreover, the mandays chart Ex.RW1/B reveals that in some years the petitioner had
worked for more than 200 days with the respondent/department. In the year 2007, he served the
respondent for 222 days. A person working for 222 days in a year cannot be termed as a seasonal
worker. Even otherwise, it is nowhere the plea taken by the respondent nor there is any iota of
evidence on record to show that the forest department had been declared as a seasonal factory, as
required under the law.

15. The learned Authorized Representative for the petitioner argued that the work for 240
days in a year was not provided to his client by the respondent wrongly and illegally. The break
period is required to be counted for the purpose of continuous service and his client is entitled
to regularization after the in put of eight years of such service.

16. On the other hand, the learned Deputy District Attorney for the respondent urged that
the work for 240 or more days in a year was provided to the petitioner by the respondent. The
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petitioner, who was an intermittent worker, used to remain willfully absent from his duties
because of which he could not complete 240 days of work. No intentional/fictional breaks were
provided to the petitioner at any point of time, as alleged.

17.

To my mind, the contention of the learned Deputy District Attorney for the

respondent holds the force and is sustainable for the reasons discussed hereinafter Section 25-B of
the Act postulates as under:—

18.

(1)

()

(@)

(i)

(ii)

(b)

(i)
(ii)

“25B. Definition of continuous service-—For the purposes of this Chapter.—

a workman shall be said to be in continuous service for a period if he is, for that
period, in uninterrupted service, including service which may be interrupted on
account of sickness or authorised leave or an accident or a strike which is not
illegal, or a lock-out or a cessation of work which is not due to any fault on the part of
the workman;

where a workman is not in continuous service within the meaning of clause (1) for a
period of one year or six months, he shall be deemed to be in continuous service
under an employer—

for a period of one year, if the workman, during a period of twelve calendar
months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for not less than-

one hundred and ninety days in the case of a workman employed below ground
in a mine; and

two hundred and forty days, in any other case;

for a period of six months, if the workman, during a period of six calendar months
preceding the date with reference to which calculation is to be made, has actually
worked under the employer for not less than—

ninety-five days, in the case of a workman employed below ground in a mine; and

one hundred and twenty days, in any other case.

Explanation.- For the purposes of clause (2), the number of days on which a workman
has actually worked under an employer shall include the days on which—

(i)

(it)

he has been laid-off under an agreement or as permitted by standing orders made
under the Industrial Employment (Standing Orders) Act, 1946 (20 of 1946), or under
the Act or under any other law applicable to the industrial establishment;

he has been on leave with full wages, earned in the previous years;

(iii) he has been absent due to temporary disablement caused by accident arising out of

and in the course of his employment, and

(iv) in the case of a female, she has been on maternity leave; so, however, that the total

19.

period of such maternity leave does not exceed twelve weeks”.

The above quoted Section enjoins a duty upon the respondent/employer to provide

the work for atleast 240 days in a period of twelve calendar months to the workman for the



ST, feATaet UQel, 18 3TRA, 2020 /27 SITAUT, 1942 2627

purpose of continuous service. This means that an employer can regulate the working of an
employee as per his needs but keeping in mind the spirit of Section 25-B of the Act, an
employer/respondent is duly bound to provide the work for 240 days in a period of twelve
calendar months to the employee/petitioner. In Digwadih Colliery vs. Workmen, AIR 1966 SC
75, it has been held that “service for 240 days in a period of twelve calendar months is equal not
only to service for a year but is to be deemed continuous service even if interrupted”. The fiction
of law converts service of 240 days in a period of twelve calendar months into continuous
service for one complete year.

20. Be it stated that in computing the continuous service, notional breaks of service
cannot be ignored. Regularization of the services of an employee will depend upon his fulfilling
the criteria as laid down by the policies of the State from time to time.

21. Now comes the all important question as to whether artificial breaks were
provided by the respondent to the petitioner as alleged or not?

To my thinking, the answer to this query is in the negative. The mandays chart Ex.
RW1/B highlights that that the petitioner did not work for the days for which the muster rolls were
issued in his name by the respondent. Some times he worked for less than fifteen days despite
the fact that the muster roll for the entire month was issued in his favour. He (petitioner) cannot
be allowed to take advantage of his own wrongs. Then, if intentional breaks in service were being
provided to the petitioner by the respondent time and again as alleged, why he (petitioner)
did not agitate the said fact earlier or at the time of the receipt of the payments for the working
days actually put in by him? Ex. RW1/B unfolds that from the year 2001 to 2014, the petitioner
worked under the respondent on muster rolls as well as bill basis. A person working for less
than 100 days in a whole year cannot be permitted to countenance that artificial/fictional breaks
were provided to him by the respondent/department wrongly and illegally. The fact that the
petitioner had remained tight lipped and complacent about his rights for many years and had been
receiving the payments without any protests speaks volumes about the truthfulness and
veracity of his claim. The act and conduct of the petitioner is nocuous of his own cause. Simply
because no show cause notice was issued to the petitioner by the respondent for his willful
absence from duty from time to time or no disciplinary proceedings were initiated against him by
the respondent/employer, the same will not come to his (petitioner’s) rescue taking into
consideration the facts narrated above. To my mind, a false plea of intentional breaks has been
put forth by the petitioner. No artificial/fictional breaks were given to the petitioner by the
respondent during the course of his employment.

22. Such being the situation, I have no hesitation to conclude that artificial/fictional
breaks were not provided to the petitioner by the respondent. He is not entitled to any relief.

23. These issues are decided against the petitioner and in favour of his opponent.

Issue No.3 :
24. Taking into account my findings on issues No.l and 2 above, it is held that the
instant claim petition is not maintainable in the present form.

25. This issue is also decided in favour of the respondent and against the petitioner.

Relief :

26. In the light of what has been discussed hereinabove, while recording the findings on
issues supra, the present claim petition merits dismissal and is accordingly dismissed, with no
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order as to costs. The reference is answered in the aforesaid terms. A copy of this Award be sent
to the appropriate Government for publication in the official gazette and the file after due
completion be consigned to the Record Room.

Announced in the open Court today this 2nd day of January, 2020.
Sd/-
YOGESH JASWAL
Presiding Judge,
Labour Court-cum-Industrial
Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 59172016
Date of Institution . 24-8-2016
Date of Decision : 04-01-2020
Shri Surjeet Kumar s/o Shri Mahant Ram, r/o Village Barota (Kudhi), P.O. Barota,
Tehsil Ghumarwin, District Bilaspur, H.P. . .Petitioner.
Versus

The Executive Engineer, H.P.P.W.D. Division, Ghumarwin, District Bilaspur, H.P.
..Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner : Sh. S.S. Sippy, AR
For the Respondent : Sh. S.K. Lakha, ADA

Award :

The below given reference has been received from the appropriate Government for
adjudication:

“Whether alleged termination of services of Shri Surjeet Kumar s/o Shri Mahant Ram,
r/o Village Barota (Kudhi), P.O. Barota, Tehsil Ghumarwin, District Bilaspur, H.P.
during year, 1998 by the Executive Engineer, H.P.P.W.D. Division, Ghumarwin, District
Bilaspur, H.P., who had worked on daily wages beldar and has raised his industrial
dispute after 11 years vide demand notice dated 30-12-2009, without complying the
provisions of the Industrial Disputes Act, 1947, is legal and justified? If not, keeping in
view of delay of 11 years in raising the industrial dispute, what amount of back wages,
seniority, past service benefits and compensation the above ex-worker is entitled to from
the above employer/management?”’

2. The case of the petitioner as it emerges from the statement of claim is that he was
engaged as a daily waged beldar by the respondent in the year 1997. He had worked for 31 days
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in the year 1997 and for 55 days in the year 1998. Thereafter his services were terminated by the
respondent in the end of year 1998 without serving any notice and paying retrenchment
compensation. Several requests for his re-engagement had been made by the petitioner, but
without success. In the years 1999 and 2007 the respondent had engaged new/fresh hands,
namely, S/Shri Jitender Singh, Chain Singh, Om Prakash, Jodh Singh, Data Ram and Pawan
Kumar. The name of the petitioner is mentioned at serial No. 212 in the seniority list. The
respondent had engaged about 100 junior workers to the petitioner, namely, Sh./Smt. Savitri,
Kaish Mohammad, Jodh Singh, Raghunath, Jitender Singh, Beli Ram, Om Prakash, Data Ram,
Lachhman, Thakur Dass, Pawan Kumar, Balbir Dass and Chain Singh and that a large number of
workers have been regularized. Verbal and written representations were made by the petitioner to
the respondent in the years 1999, 2001, 2003, 2004, 2007 and 2008 and respectively, but of no
avail. The respondent has violated the provisions of Sections 25-B, 25-G and 25-H of the
Industrial Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for short). It amounts to unfair
labour practice. The respondent had illegally terminated the services of the petitioner, so that as
per the legal provisions of Act, he is entitled for re-engagement. He is unemployed. Hence, the
petition.

3. On notice, the respondent appeared. He filed a reply taking preliminary objections
regarding lack of maintainability and that the petition is bad on account of delay and laches. The
contents of the petitioner were denied on merits. It is asserted that the petitioner was engaged as a
beldar (unskilled labourer) under the scheme of Employment Assurance Scheme only for 100
days. The petitioner had worked for 31 days in the year 1997 and for 55 days in the year 1998.
Thereafter he had abandoned the job. He had never been disengaged by the respondent, as
alleged. No juniors to him were engaged by the department. The seniority list of 572 daily waged
workers has been maintained at the Divisional level in Ghumarwin Division. Persons whose
names have been mentioned in the petition, except for Smt. Savitri, Pawan Kumar, Balbir and
Jodh Singh, have been engaged as per the orders of the Hon’ble Himachal Pradesh
Administrative Tribunal as well as the order orders of the Labour Court. Shri Pawan Kumar and
Shri Balbir were engaged on compassionate grounds as per the policy of the Government.
Shri Jodh Singh came on transfer from HPPWD Division No.l Bilaspur to Ghumarwin Division
and that Smt. Savitri was engaged as a part-time Sweeper in the year 2000. No representations
had ever been made by the petitioner in the years 1999, 2001, 2003, 2004, 2007 and 2008.
The petitioner has raised the demand notice in the month of December, 2009 i.e. after about
eleven years, without any explanation. The petitioner was engaged under the scheme for
seasonal agricultural works. He is not entitled to any protection under the Act. He has not
completed 240 days in any of the years and has not fulfilled the conditions of the provisions of
Section 25-B of the Act. The respondent has not violated the provisions of Sections 25-F, 25-G
and 25-H of the Act. The petitioner is gainfully employed as an agriculturist. The respondent,
thus, prays for the dismissal of the claim petition.

4. While filing the rejoinder, the petitioner controverted the averments made in the
reply and reiterated those in the statement of claim.

5. Out of the pleadings of the parties, the following issues were settled for
determination and adjudication by this Court vide order dated 21-6-2018:—

1.  Whether termination of services of the petitioner by respondents during year, 1998
is/was legal and justified as alleged? .. OPP.

2. Ifissue No.l is proved in affirmative, to what service benefits the petitioner is entitled
to? .. OPP.

3. Whether the claim petition is not maintainable in the present form as alleged?
. OPR.
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4.  Whether the claim petition is bad on account of delay and latches on the part of
petitioner as alleged? .. OPR.
Relief:

5. Thereafter, evidence was led by the parties to the lis in support of the issues so
framed.

6. Arguments of the learned Authorized Representative for the petitioner and the
learned Assistant District Attorney for the respondent heard and records gone through.

7. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1 : Decided accordingly.

Issue No. 2 : Lump sum compensation of
320,000/-

Issue No. 3 : Not pressed

Issue No. 4 : Negative

Relief : Petition is partly allowed awarding

lump sum compensation of
%20,000/- as per the operative part of the award.

REASONS FOR FINDINGS
Issues No.1,2 and 4 :

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. The petitioner, namely, Shri Surjeet Kumar examined himself as PW1 and filed his
affidavit in evidence, which is exhibited as Ex. PWI1/A. In his affidavit, he reiterated the
contents of his statement of claim. He also filed certain documents purportedly in support of his
claim which are exhibited as Ex. PW1/B & Ex. PW1/C.

In the cross-examination, he feigned ignorance that in the year 1997 the Government of
India under the Employment Assurance Scheme had provided work for 100 days in 1752 blocks
throughout the country. He was not aware that such scheme had also been implemented in
Ghumarwin block of District Bilaspur. He admitted that he resides in Ghumarwin block. He
denied that he along-with 571 other workers had worked under the scheme and that their
names are mentioned in Ex.PW1/B. He admitted that his name figures at serial No. 212 of
Ex.PW1/B. He denied that all the 572 workers engaged under the scheme had not been kept at
work after the years 1998-1999. Volunteered that, 93 workers junior to him are still working. He
admitted that the names of persons mentioned by him in the petition as well as his affidavit were
engaged as per the orders of the Court, except for Savitri, Pawan, Balbir and Jodh Singh. He
denied that Pawan Kumar and Balbir had been kept on compassionate ground, while Savitri was
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working as a part-time Sweeper. He also denied that Jodh Singh had been transferred from
HPPWD Division No.l Bilaspur to Division Ghumarwin in the year 2004. He denied that he
had never been disengaged nor given any breaks. He also denied that in the month of March,
1998 he had left the job of his own. He further denied that from March, 1998 uptil December,
2009 he had not approached the department for his re-engagement. Self stated that he had given
in writing for his re-employment to the department in the years 1999, 2001, 2003, 2004, 2007
and 2008. He specifically denied that no such correspondence had been made by him with the
department. He admitted that he cannot produce any record regarding such correspondence.

11. Conversely, Shri Manohar Lal Sharma, Executive Engineer (respondent) testified as
RWI. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4 of the Code of Civil
Procedure, he corroborated on oath the contents of the reply filed by him.

In the cross-examination, he admitted that the petitioner had worked for 85 days in the
years 1997-1998. Volunteered that, thereafter the petitioner had never reported back on work.
He admitted that no show cause notice had been issued to the petitioner as per the record for his
not attending the work. He admitted that the petitioner had worked in the department as a daily
waged beldar. He also admitted that seniority list Ex.PWI1/B has been issued by the
department. He further admitted that the name of the petitioner figures in it at serial No. 212. He
was not aware that persons junior to the petitioner were still working. Volunteered that, if any
such workers was there, he must have been kept as per the orders of the Court or on
compassionate grounds. He specifically admitted that when such workers had been kept at work
as per the orders of the Court, no notice, as per the record had been issued to the petitioner to
come to work. He categorically denied that the petitioner had corresponded with the department
for his re-employment in the years 2001, 2003, 2004, 2007 and 2008.

12. Ex. RW1/B is the copy of mandays chart relating to the petitioner.

13. Ex. RWI/C is the copy of order dated 23-2-2006 pertaining to Shri Sita Ram and
others.

14. Ex. RWI1/D is the copy of office order dated 2-3-2009 relating to Shri Balbir Singh
and Smt. Kesari Devi.

15. Ex. RWI/E is the copy of office order dated 18-8-2005 regarding sanction for
engagement of part-time sweeper.

16. Ex. RWI/F is the copy of office order dated 10-10-2005 regarding sanction for
engagement of part-time sweeper.

17. Ex. RW1/G1 and Ex. RW1/G2 are the copies of letters dated 24-10-2007 and 4-2-
2008 regarding sanction of Part-Time Sweeper.

18. Ex. RWI1/H is the copy of outlines and objectives of the Employment Assurance
Scheme.

19. It is an admitted fact of the parties that the services of the petitioner were engaged as a
daily waged beldar. But, the defence of the respondent is that the petitioner was engaged as a daily
waged beldar only for 100 days under the Employment Assurance Scheme of the Government.
However, except for placing on record the outlines and objectives of such scheme as Ex. RW1/H,
the respondent has not placed on the file any document evidencing that the petitioner was



2632 919, feHrere Ueel, 18 SFIR, 2020 /27 AU, 1942

employed only for 100 days under such scheme. Much reliance was placed on the copy of
seniority list Ex.PW1/B by the learned Assistant District Attorney to demonstrate that this
document, which also reflects the name of the petitioner, proves such defence of the
respondent. This cannot be accepted for the reasons that this seniority list itself shows that most
of the workers, whose names find mentioned therein, had worked for more than 100 days in the
years 1997 and 1998. Had it been that the workers were being engaged by the department only
for 100 days under the aforesaid scheme, all the workers would not have been allowed to work
beyond 100 days from the dates of their employment. I am, therefore, not disposed to accept the
said claim of the respondent.

20. The next point which comes to the fore for determination is whether the petitioner had
been disengaged from service or he himself had abandoned the job, as it is claimed by the
petitioner that his services had orally been terminated by the respondent, whereas the stand taken
by the respondent is that after March, 1998 the petitioner had left the work of his own.

21. It is well known that the abandonment has to be proved like any other fact by the
respondent/employer. The burden of proving of abandonment is upon the respondent. Simply
because a workman fails to report for duty, it cannot be presumed that he has left/abandoned the
job. Mere statement of Shri Manohar Lal Sharma, (RWI1) alleging that the workman had
abandoned the services is entirely insufficient to discharge the said onus. Admittedly, no
disciplinary proceedings were initiated against the petitioner by the respondent for his alleged
willful absence from duty. Absence from duty is a serious misconduct and the principle of
natural justice did require that some sort of a fact finding inquiry was got conducted by the
respondent. In the present case as it emerges from the evidence on record, so was not done by
the respondent. Then, ‘animus’ to abandon, it is well settled, must necessarily be shown to exist,
before a case of abandonment can be said to have been made out. No evidence of any such
‘animus’ on the part of the petitioner is forthcoming in the present case. Thus, the plea of
abandonment put forth by the respondent/employer is not established.

22. Then, it was contended by the learned Assistant District Attorney for the respondent
that the petitioner had not worked for 240 days during the preceding twelve months on daily
wages and, therefore, the petitioner cannot claim any protection under the provisions of he Act.
The case of the petitioner is that as no one month’s notice in writing had been given to him by
the department, nor he had been paid the retrenchment compensation, the purported order of
retrenchment is illegal, because the conditions precedent as contained in Section 25-F of the Act
were not complied with.

23. Section 25-B of the Act defines “continuous service”. In terms of Sub Section (2) of
Section 25-B, if a workman during a period of twelve calendar months preceding the date with
reference to which calculation is to be made, has actually worked under the employer 240 days
within a period of one year, he will be deemed to be in continuous service. The burden of proof is
on the petitioner to show that he had worked for 240 days in the preceding twelve calendar
months prior to his alleged retrenchment. The law on this issue is well settled. In R.M. Yellatty
vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been laid by the Hon’ble Supreme
Court that the burden of proof is on the claimant to show that he had worked for 240 days in a
given year.

24. Applying the principles laid down in the above case by the Hon’ble Supreme
Court, the evidence produced has to be looked into. No mandays chart of the petitioner is there
on the file to establish that he had worked continuously for a period of 240 days in a block of
twelve calendar months anterior to the date of his alleged termination, as envisaged under
Section 25-B of the Act. As per the reference and also as per the statement of claim the services of
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the petitioner were allegedly terminated during the year 1998. Looking to the mandays chart
Ex.RW1/B, it is evident that in a block of twelve calendar months anterior to the aforesaid year
of his alleged termination, the petitioner had not worked continuously for a period of 240 days.
Since December, 1997 uptil February, 1998, the petitioner had only worked for 86 days. It has
been laid down by the Hon’ble Supreme Court in case titled as Mohd. Ali vs. State of Himachal
Pradesh and Ors., (2019) 1 SCC (L&S) 138 that when the workman had not worked for the
required 240 days of working in the period of twelve calendar months preceding the date of
dismissal, he is not entitled to take the benefits of the provisions of Section 25-F of the Act.
Therefore, the provisions of Section 25-F of the Act are not attracted in this case.

25. The principle of “last come first go” is envisaged under Section 25G of the Act. The
said Section provides:—

“25-G. Procedure for retrenchment.—Where any workman in an industrial
establishment, who is a citizen of India, is to be retrenched and he belongs to a
particular category of workmen in that establishment, in the absence of any
agreement between the employer and the workman in this behalf, the employer
shall ordinarily retrench the workman who was the last person to be employed in
that category, unless for reasons to be recorded the employer retrenches any
other workman”’.

26. Ex. PW1/B i.e. the seniority list of beldar category relating to Shri Vijay Kumar and
five hundred seventy one others, reveals that the name of the petitioner figures at serial No.
212 of the said list. This seniority list produced by the respondent, which is not in dispute,
discloses that the workers figuring at serial Nos. 215, 216, 223, 228, 230, 234, 240, 248, 251,
256, 277, 353, 354, 361, 363, 477, 482, 530 and 543 to 549 of the list had also worked with the
department in the year 1999. The petitioner in his statement as PW1 maintained that about 100
workers junior to him were retained in service by the department. Although, it has been
admitted by the petitioner that all the workers named by him in the petition as well as his
affidavit, except for Savitri, Pawan Kumar, Balbir and Jodh Singh were re-engaged as per the
orders of the Court, but that would not defeat the claim of the petitioner that the persons
mentioned from serial number 213 onwards uptil 572 of the list were junior to him. This
indicates that certain persons junior to the petitioner were undeniably retained in service, at the
time his (petitioner’s) services were dispensed with. The latter had failed to adhere to the
principle of ‘last come first go’. Retaining the juniors at the cost of senior is nothing but unfair
labour practice. There is nothing on the file to establish that at the time of re-engaging the
persons junior to the petitioner, an opportunity of re-employment was afforded to him.

27. Since, the provisions of Section 25-G of the Act have been contravened, it was not
obligatory for the petitioner to have completed 240 days in a block of twelve calendar
months preceding termination to derive benefit under this Section of the Act. For taking this
view, I am guided by the judgment rendered by our own Hon’ble High Court in case titled as
State of Himachal Pradesh & Anr. V’s. Shri Partap Singh, 2017 (1) Him L.R. 286.

28. Such being the situation, I have no hesitation to conclude that the respondent has
contravened the provisions of Section 25-G of the Act.

29. However, the petitioner’s allegation that the respondent had violated the
provisions of Section 25-H of the Act as well, to my mind, does not appear to have been
substantiated. Except for his self serving and oral testimony, there is no other oral or
documentary, cogent, convincing and reliable evidence on the file to show that the employer had
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offered any fresh appointment to any person to fill any vacancy in their set up. That being so, the
provisions of Section 25-H of the Act are not attracted in this case.

30. Faced with the situation, the learned Assistant District Attorney for the respondent
then contended that there being an inordinate delay in the steps taken by the petitioner for the
redressal of his grievance, his claim suffers from the vice of delay and laches, which disentitles
him to the relief(s) he has prayed for. The claim as such is not maintainable. This contention, to
my thinking, appears to be ill conceived. The question of delay and laches was considered by
the Hon’ble Supreme Court in case titled as Ajayab Singh vs. Sirhind Co-operative Marketing-
cum-Processing Society Limited and Another, (1999) 6 SCC 82, wherein it was inter-alia held:

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the
proceeding under the ID Act. The relief under the ID Act cannot be denied
merely on the ground of delay. The plea of delay if raised by the employer is
required to be proved as a matter of fact by showing the real prejudice and not
as a merely hypothetical defence. No reference to the Labour Court can be
generally questioned on the ground of delay alone”.

31. In view of the aforesaid binding precedent, it cannot be said that the petition is hit by
the vice of delay and laches. Of course, the delay in raising the industrial dispute by a
workman can be taken into account by the Court while granting the relief(s) claimed. The
observations made by our own Hon’ble High Court in case titled as Liaq Ram vs. State of H.P.
and ors., 2012 (2) Him. L.R.(FB) 580 (majority view) will also be advantageous on this aspect
of the matter.

32. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in view
all relevant factors including the mode and manner of appointment, nature of employment,
length of service, the ground on which termination has been set aside and the delay in raising
industrial dispute before grant of relief in an industrial dispute. It was also observed that the
workman had worked for 286 days and had raised industrial dispute in the year 1992, whereas
his services had been terminated in the year 1986 and had raised industrial dispute after six
years. It was held that though the compensation awarded by the Single Judge of the Hon’ble
High Court was too low and liable to be enhanced by the Division Bench, but surely
reinstatement of the workman in the facts and circumstances was not the appropriate relief and
thus a lump-sum of Rs.1 lakh along-with interest @ 9% per annum had been awarded. Recently, in
case titled as Deputy Executive Engineer vs. Kuberbhai Kanjibhai 2019 (160) FLR 651, by
relying upon the cases of Bharat Sanchar Nigam Limited vs. Bhurumal (2014) 7 SCC 177 and
District Development Officer & another vs. Satish Kantilal Amerelia 2018 (156) FLR 266 (SC)
, it has been held by the Hon’ble Supreme Court that where the workman had worked as a daily
wager or muster roll employee hardly for a few years and where the dispute had been raised by
him almost after 15 years of his alleged termination, he was held entitled only for lump sum
monetary compensation in full and final satisfaction of his claim of reinstatement and other
consequential benefits. Similarly, in case titled as State of Uttarakhand & Anr. vs. Raj Kumar,
2019 (160) FLR 791, the Hon’ble Supreme Court has held that where a daily wager has worked
for about a year and a dispute was raised by him after 25 years of the alleged termination, he had
no right to claim regularization and was only entitled to lump sum monetary compensation in full
and final satisfaction of his claim of reinstatement and consequential benefits. In the case on
hand before this Court, the factors which have weighed are that the petitioner had worked with
the respondent for 86 days as a non-skilled worker. His services, as per the reference were
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disengaged in the year 1998 and he had raised the industrial dispute by issuance of demand
notice after about eleven years i.e. demand notice was given on 30-12-2009. Taking into
consideration the factors mentioned above and the precedents laid down by the Hon’ble Supreme
Court in the aforementioned cases, the petitioner is not entitled for reinstatement or for back
wages, but only for a lump sum compensation.

33. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of ¥20,000/- (Rupees twenty thousand only) would be an appropriate relief to
which the petitioner is entitled to in the facts and circumstances of the given case. It is further
made clear that the amount of compensation shall be paid within four months from the date of
receipt of Award, failing which the petitioner would be entitled to interest @ 9% per annum from
the date of Award till its realization. Issues No. 1 and 2 are answered partly in the affirmative
and accordingly decided in favour of the petitioner, while issue 4 is answered in the negative and
decided against the respondent.

Issue No. 3 :

3 4 . Not pressed.

Relief :

35. In the light of what has been discussed hereinabove while recording the findings
on issues supra, the respondent is hereby directed to pay a compensation of 320,000/- (Rupees
twenty thousand only) to the petitioner in lieu of the reinstatement, back wages, seniority and
past service benefits. Amount of compensation so awarded shall be paid by the respondent to the
petitioner within four months from the date of receipt of Award failing which the respondent
shall be liable to pay interest @ 9% per annum on the said amount from the date of award till
realization/deposit of the amount. In the peculiar facts and circumstances of the case, the parties
are left to bear their own costs. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 4t day of January, 2020.
Sd/-
(YOGESH JASWAL),
Presiding Judge,
Labour Court-cam-Industrial
Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP) (CAMP AT

CHAMBA)
Ref No. 1 96/2019
Date of Institution :29.8.2019
Date of Decision :07.01.2020

Shri Puran Chand s/o Shri Hoshiyara Ram, r/o Village Kuthel, P.O. Tundha, Tehsil
Bharmour, District Chamba, H.P. . .Petitioner.

Versus

The Divisional Forest Officer, Wildlife Division, Chamba, District Chamba, H.P.
. .Respondent.
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Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : None for the petitioner

For the Respondent : Sh. Soham Kaushal, Dy. D.A.
Award :

The reference given below has been received from the appropriate Government for
adjudication:-

“Whether termination of services of Shri Puran Chand S/O Shri Hoshiyara Ram,
R/O Village Kuthel, P.O. Tundha, Tehsil Bharmour, District Chamba, H.P. during
May, 2018 by the Divisional Forest Officer, Wildlife Division, Chamba, District
Chamba, H.P., without complying with the provisions of the Industrial Disputes Act,
1947 and retaining juniors (as alleged by workman), is legal and justified? If not, what
amount of back wages, seniority, past service benefits and compensation the above
worker is entitled to from the above employer?”

2. The case was listed for appearance of the petitioner for today but, however,
neither the petitioner nor his counsel had put in appearance before this Tribunal, despite the case
being called several times since morning. Hence, despite due notice of the date of hearing, the
workman/petitioner had remained ex-parte.

3. It will be apt at this stage to take note of the relevant provisions of the Industrial
Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for brevity sake). Section 2 (b) of the Act
defines the Award as under:—

“(b) “award” means an interim or a final determination of any industrial dispute or
of any question relating thereto by any Labour Court, Industrial Tribunal or National
Industrial Tribunal and includes an arbitration award made under Section 10A;”.

4.  Sub-Section (1) of Section 11 of the Act provides that subject to any rules that may
be made in this behalf, an arbitrator, a Board, Court, Labour Court, Tribunal or National
Tribunal shall follow such procedure as the arbitrator or other authority concerned may think it
fit. The Central Government has framed rules called “The Industrial Disputes (Central) Rules,
1957.” Rule 10-B (9) reads thus:—

"10-B (9) In case any party defaults or fails to appear at any stage the Labour Court,
Tribunal, or National Tribunal, as the case may proceed with the reference ex-parte
and decide the reference application in the absence of the defaulting party."

5. Rule 22 reads thus:-

“Board, Court, Labour Court, Tribunal, National Tribunal or Arbitrator may proceed
ex-parte.- If without sufficient cause being shown, any party to the proceeding before a
Board, Court, Labour Court, Tribunal, National Tribunal or Arbitrator fails to attend or
to be represented, the Board, Court, Labour Court, Tribunal, National Tribunal or
Arbitrator may proceed, as if the party had duly attended or had been represented.”

6. The State of Himachal Pradesh has also framed rules called “The Industrial Disputes
Rules, 1974.” Rule 25 thereof reads thus:—

“Board, Court, Labour Court, Tribunal, National Tribunal or Arbitrator may
proceed ex-parte.- If without sufficient cause being shown, any party to the
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proceeding before a Board, Court, Labour Court, Tribunal, National Tribunal or
Arbitrator fails to attend or to be represented, the Board, Court, Labour Court,
Tribunal, National Tribunal or Arbitrator may proceed, as if the party had duly
attended or had been represented.”

7. Rule 22 of the Industrial Disputes (Central) Rules, 1957 and Rule 25 of the
Industrial Disputes Rules, 1974 authorize the adjudicating authority to proceed in the absence of a
party. It creates a fiction which enables the Tribunal to presume that all the parties are present
before it although, infact, it is not true, and thus make an ex-parte award. This Tribunal in these
circumstances has to imagine that the absentee workman is present and having done so, can give
full effect to its imagination and carry it to its logical end. Under Rule 25, this Tribunal, thus, has
to imagine that the workman is present, he is unwilling to file the statement of claim, adduce
evidence or argue his case.

8. In the instant case, neither the workman nor his counsel has put in appearance
before this Tribunal today. In these circumstances, the Tribunal can proceed and pass ex-parte
award on its merits.

9.  As per the reference, it was required of the petitioner to plead and prove on record that
the termination of his services during May, 2018 by the respondent was without complying with
the provisions of the Act and, thus, illegal and unjustified. However, there is neither any
pleading nor any evidence to this effect on record on the part of the petitioner/workman. At the
risk of repetition the petitioner/workman had not put in appearance before this Tribunal. In this
view of the matter, the petitioner is not entitled to any back wages, seniority, past service
benefits and compensation. Accordingly, this reference is answered in the negative. Parties to
bear their own costs.

10. The reference is answered in the aforesaid terms.

11. A copy of this Award be sent to the appropriate Government for publication in the
official gazette and the file after due completion be consigned to the Record Room.

Announced in the open Court today this 7" day of January, 2020.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP) (CAMP AT

CHAMBA)
Ref No. : 05/2019
Date of Institution 1 4-1-2019

Date of Decision - 08-01-2020
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Shri Chaman Singh s/o Shri Jaffo, r/o Village Kuthar, P.O. Khundel, Tehsil and District
Chamba, H.P. .. Petitioner.

Versus
The Divisional Forest Officer, Chamba, District Chamba, , H.P. . .Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner : None for the petitioner
For the Respondent : Sh. Soham Kaushal, Dy. D.A.

Award :

The reference given below has been received from the appropriate Government for
adjudication :—

“Whether the alleged termination of daily wages services of Shri Chaman Singh s/o
Shri Jaffo, r/o Village Kuthar, P.O. Khundel, Tehsil and District Chamba, H.P.
from time to time during year, 2013 to 2018 & finally terminated by the Divisional
Forest Officer, Chamba, District Chamba, H.P. during the year, 2018, as alleged by
the workman, without complying with the provisions of the Industrial Disputes Act,
1947, is legal and justified? If not, what amount of back wages, past service benefits,
seniority, regularization and compensation the above worker is entitled to from
the above employer?”

2. The case was listed for appearance of the petitioner for today but, however,
neither the petitioner nor his counsel had put in appearance before this Tribunal, despite the case
being called several times since morning. Hence, despite due notice of the date of hearing, the
workman/petitioner had remained ex-parte.

3. It will be apt at this stage to take note of the relevant provisions of the Industrial
Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for brevity sake). Section 2 (b) of the Act
defines the Award as under:-

“(b) “award” means an interim or a final determination of any industrial dispute or
of any question relating thereto by any Labour Court, Industrial Tribunal or National
Industrial Tribunal and includes an arbitration award made under Section 10A;”.

4. Sub-Section (1) of Section 11 of the Act provides that subject to any rules that may
be made in this behalf, an arbitrator, a Board, Court, Labour Court, Tribunal or National
Tribunal shall follow such procedure as the arbitrator or other authority concerned may think it
fit. The Central Government has framed rules called “The Industrial Disputes (Central) Rules,
1957.” Rule 10-B (9) reads thus:-

“10-B (9) In case any party defaults or fails to appear at any stage the Labour
Court, Tribunal, or National Tribunal, as the case may be, may proceed with the
reference ex-parte and decide the reference application in the absence of the defaulting
party.”

5. Rule 22 reads thus:-

“Board, Court, Labour Court, Tribunal, National Tribunal or Arbitrator may
proceed ex-parte.- If without sufficient cause being shown, any party to the
proceeding before a Board, Court, Labour Court, Tribunal, National Tribunal or



ST, feATaet UQel, 18 3TRA, 2020 /27 SITAUT, 1942 2639

Arbitrator fails to attend or to be represented, the Board, Court, Labour Court,
Tribunal, National Tribunal or Arbitrator may proceed, as if the party had duly
attended or had been represented.”

6. The State of Himachal Pradesh has also framed rules called “The Industrial Disputes
Rules, 1974.” Rule 25 thereof reads thus:-

“Board, Court, Labour Court, Tribunal, National Tribunal or Arbitrator may
proceed ex-parte.- If without sufficient cause being shown, any party to the
proceeding before a Board, Court, Labour Court, Tribunal, National Tribunal or
Arbitrator fails to attend or to be represented, the Board, Court, Labour Court,
Tribunal, National Tribunal or Arbitrator may proceed, as if the party had duly
attended or had been represented.”

7. Rule 22 of the Industrial Disputes (Central) Rules, 1957 and Rule 25 of the
Industrial Disputes Rules, 1974 authorize the adjudicating authority to proceed in the absence of a
party. It creates a fiction which enables the Tribunal to presume that all the parties are present
before it although, infact, it is not true, and thus make an ex parte award. This Tribunal in these
circumstances has to imagine that the absentee workman is present and having done so, can give
full effect to its imagination and carry it to its logical end. Under Rule 25, this Tribunal, thus, has
to imagine that the workman is present, he is unwilling to file the statement of claim, adduce
evidence or argue his case.

8. In the instant case, neither the workman nor his counsel has put in appearance
before this Tribunal today. In these circumstances, the Tribunal can proceed and pass ex parte
award on its merits.

9. As per the reference, it was required of the petitioner to plead and prove on record that the
termination of his services from time to time during the year, 2013 to 2018 and finally during the
year 2018 by the respondent was without complying with the provisions of the Act and, thus,
illegal and unjustified. However, there is neither any pleading nor any evidence to this effect on
record on the part of the petitioner/workman. At the risk of repetition the petitioner/workman
had not put in appearance before this Tribunal. In this view of the matter, the petitioner is not
entitled to any back wages, seniority, past service benefits, regularization and compensation.
Accordingly, this reference is answered in the negative. Parties to bear their own costs.

10. The reference is answered in the aforesaid terms.

11. A copy of this Award be sent to the appropriate Government for publication in the
official gazette and the file after due completion be consigned to the Record Room.

Announced in the open Court today this 8" day of January, 2020.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.
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IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. . 175/2017
Date of Institution : 08-8-2017
Date of Decision - 10-01-2020

Shri Jagdish Chand s/o Shri Tek Chand, r/o Village Gallu Maluri, P.O. Dul, Tehsil
Joginder Nagar, District Mandi, H.P. . .Petitioner.

Versus

The Divisional Forest Officer, Forest Division, Joginder Nagar, District Mandi, H.P.
.. Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner : Sh. Rajat Chaudhary, Adv. Vice
For the Respondent : Sh. L.M. Sharma, Dy. D.A.

Award :

The below given reference has been received from the appropriate Government for
adjudication:—

“Whether the termination of services of Shri Jagdish Chand S/O Shri Tek Chand,
R/O Village Gallu Maluri, P.O. Dul, Tehsil Joginder Nagar, District Mandi, H.P.
from time to time during May, 2012 to June, 2015 and finally terminated during
July, 2015 by the Divisional Forest Officer, Forest Division, Joginder Nagar,
District Mandi, H.P. without complying with the provisions of the Industrial
Disputes Act, 1947, as alleged by the workman, is legal and justified? If not, what
amount of back wages, past service benefits, seniority, regularization and
compensation the above worker is entitled to from the above employer/management?”

2. The case of the petitioner as set out in the statement of claim is that his services
were engaged by the respondent on daily waged basis in the year 2000. He had worked under the
supervision of Forest Range Officer, Joginder Nagar uptil the year 2015. The latter used to
disengage his services without any written order so that he could not complete more than 240
days during the aforesaid period for the purposes of the provisions of Section 25-B of the
Industrial Disputes Act, 1947 (hereinafter referred to ‘the Act’ for short). The services of the
petitioner had been finally terminated by the respondent in the year 2015. Fictional breaks from
time to time were given by the respondent from the year 2000 uptil the year 2015. It is also
asserted that while terminating the services of the petitioner in the year 2015 the respondent had
not followed the principle of ‘last come first go’, as persons junior to him, namely, S/Sh./Smt.
Nirmla Devi, Shyam Singh, and Sheela Devi were retained in service without any breaks and all
these workers are still working with the respondent/department. No muster roll, casual card and
wages slip had ever been provided to the petitioner by the respondent. He had raised a demand
notice on 22-09-2015 against the respondent. Its copy stood forwarded to the Labour-Inspector-
cum-Conciliation Officer, Joginder Nagar. Demand notice was responded to by the respondent,
wherein it was denied that the petitioner was engaged in the year 2000 and had worked uptil the
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year 2015. At the time of termination of his services, the petitioner had completed more than 240
days. The act and conduct of the respondent is highly unjustified, arbitrary, unconstitutional and
against the mandatory provisions of the Act. The petitioner, thus, prays for his re-engagement
with all consequential benefits.

3. On notice, the respondent appeared. He filed a reply taking preliminary objection
regarding lack of maintainability. The contents of the petition were denied on merits. However, it
was asserted that the petitioner was engaged in the department during May, 2012 on bill basis
and for seasonal forestry works, as per the availability of work and funds. The works carried out
by the forest department include plantation, fire protection and soil moisture conservation works,
which all are seasonal and site specific. Depending upon the need, the department employs
labour on the basis of seasonal requirement for its labour works. The demand of such labour is
always fluctuating, depending upon the workload etc. It also depends upon the financial
allocation to the works, to be carried out in a year. For each and every work, norms are specified.
The daily waged workers are not engaged against any regular vacancy and there is no post of
casual labourer in the forest department. Since, the department is not a Work Charged
Establishment and the daily wagers are not engaged against regular establishment, so there is not
regular budget provision for their wages in the annual budget of the department. The wages are
paid out of the funds earmarked for the work, for which they are engaged. Since, there is not
much work with the department, the labourers are engaged on daily or on monthly basis only.
The petitioner worked intermittently, as per the availability of work and funds on seasonal
forestry works on bill basis from May, 2012 and had never worked on daily waged basis. The
respondent/department never terminated the services of the petitioner. He had not completed 240
days in the preceding twelve calendar months to fulfill the conditions of Section 25-B of the Act.
So, there is no violation of Section 25-F of the Act. Work is provided to the seasonal/casual
workers as per its availability and funds. The respondent had followed the principle of ‘last come
first go’ strictly and no fresh hands had been engaged. Smt. Nirmla Devi was engaged during the
month of November, 1998 under the policy of compassionate appointment in Dharampur Range
after approval of the competent authority as well as orders of the Hon’ble H.P. State
Administrative Tribunal. Smt. Sheela Devi was engaged as a part-time worker w.e.f. July, 1998.
She was made a whole time worker on 26-11-2009 and is working as a daily wager with the
respondent/department. The services of Shri Shyam Singh were engaged as a contingent paid
worker under died in harness policy after the death of his father. The petitioner had hired
seasonal forestry works from the department intermittently on bill basis initially during May,
2012 and thereafter had hired the works periodically during some months/years uptil March,
2018. He had been engaged on bill voucher basis as per the directions of the Additional Chief
Secretary (Forests) to the Government of H.P. vide Notification No. FFE-B-C(1)-35/2009 dated
28-04-2009. No junior to the petitioner had been engaged by the respondent. The petitioner is
gainfully employed, being an agriculturist. Hence, it was prayed that the petition be dismissed.

4. While filing the rejoinder, the petitioner controverted the averments made in the
reply and reiterated those in the statement of claim.

5. Out of the pleadings of the parties, the following issues were settled for
determination and adjudication by this Court vide order dated 12.9.2018:—

1. Whether time to time termination of service of the petitioner by the respondent
during May, 2012 to June, 2015 is/was legal and justified as alleged? . .OPP.

2. Whether final termination of service of petitioner by the respondent during July,
2015 is/was legal and justified? ..OPP.
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3. If issue no.l or issue no.2 or both are proved in affirmative, to what service benefits
the petitioner is entitled to? .. OPP.

4.  Whether the claim petition is not maintainable in the present form as alleged? .. OPR.

Relief.

6. Thereafter, evidence was led by the parties to the lis in support of the issues so
framed.

7. Arguments of the learned counsel for the petitioner and the learned Deputy
District Attorney for the respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1 :  Decided accordingly

Issue No.2 :  Decided accordingly

Issue No.3 : Negative

Issue No.4 : Yes

Relief. : Petition is dismissed per operative part of the Award.
REASONS FOR FINDINGS

Issues No.1 To 3 :

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. The petitioner, namely, Shri Jagdish Chand examined himself as PW1 and filed his
affidavit in evidence, which is exhibited as Ex. PW1/A. In his affidavit, he reiterated the
contents of his statement of claim. He also filed certain documents purportedly in support of his
claim which are exhibited as Ex. PW1/B to Ex.PW1/D.

In the cross-examination, he denied that he had worked in the department from the
month of May, 2012 uptil the month of March, 2018 intermittently. He also denied that no
breaks had been given by the department. Further, he denied that he had not worked in the
department from the year 2000 upto the month of April, 2012. He specifically denied that he had
left the work of his own after the month of March, 2018. He admitted that he had worked after
the month of July, 2015 with the department. He denied that there is seasonal work in the
department. Self stated that work is available throughout the year. He admitted that he had not
completed 240 days in any year. He owns land, which he cultivates. He denied that he had
worked on bill basis in the department. He also denied that the department had not engaged any
junior. He feigned ignorance that Smt. Sheela Devi was kept at work as a part-time in the month
of July, 1998. He admitted that Shri Love Kumar was appointed as per the orders of the Court.
He also admitted that Shri Shyam Singh and Smt. Nirmla Devi were appointed on compassionate
grounds. He denied that he is making a phoney statement.

11. Conversely, Shri Rajeev Kumar, Divisional Forest Officer, Joginder Nagar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4 of
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the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by the
respondent.

In the cross-examination, He denied that the petitioner was engaged in the year 2000.
Volunteered that, as per the record the petitioner was kept at work in May, 2012. He also
admitted that at the time of engagement of the petitioner, no appointment letter was issued.
Further, he admitted that during the period of service of the petitioner, no attendance or casual
card was issued. Volunteered that, he was kept at work being of seasonal nature. He further
admitted that no notification has been issued regarding the status of Forest Department as a
seasonal industry. He denied that the respondent had intentionally given fictional breaks to the
petitioner. He admitted that no notice had been issued for temporary work by the department. At
present 27 forest workers are posted in Joginder Nagar Forest Division. He feigned ignorance
that Smt. Nirmla Devi was kept at work in the year 1998. He admitted that as per Ex. RW1/D
Shri Shyam Singh was engaged as a daily waged beldar. He specifically admitted that as per the
Court order Shri Love Kumar has been given the seniority and continuity in service without back
wages and that his services have been regularized in the month of September, 2007. He denied
that Shri Shyam Singh is junior to the petitioner. Self stated that he was appointed as a daily
wager on compassionate grounds and is working with the department. He admitted that no notice
had been given to the petitioner to report for duty nor any departmental inquiry had been initiated
against him. He was categorical that there was no agreement with the petitioner that he had been
kept at work on bill basis. Volunteered that, as per the notification of the government, he was
kept at work on bill basis. He further admitted that Smt. Nirmla Devi figuring at serial No.l in
Ex. PW1/C is working since the year 2000 and that she has been regularized.

12. Ex. RW1/B is the copy of the mandays chart relating to the petitioner.

13. Ex. RWI1/C is the copy of letter dated 19-12-2009 regarding policy to regulate the
services of part time workers from Principal CCF, H.P.

14. Ex. RW1/D is the copy of order dated 9-7-2003 passed in OA (M) No. 20/2000 by
the Hon’ble H.P. Administrative Tribunal, Shimla.

15. Ex. RWI/E is the copy of letter dated 27-09-2008 regarding appointment of sons,
daughters/real relatives of Government servants died in harness-providing employment thereof.

16. Ex. RWI1/F is the copy of letter dated 14-05-1995 relating to Smt. Nirmla Devi w/o
late Sh. Roop Lal, Daily Wager.

17. Tt is the admitted case of the parties that the petitioner had worked in the department.
From the mandays chart Ex. RWI1/B, it can be gathered that the petitioner had initially
worked with the department in the month of May, 2012. Although, the petitioner claimed that his
services were engaged on daily waged basis by the respondent in the year 2000 and that he had
worked as such uptil the year 2015, but he has not placed or exhibited on record any document in
this regard. The respondent (RW1) in his examination-in-chief stated that the petitioner was
employed as a causal labourer but, however, he has not placed and exhibited on record any
document evidencing that the services of the petitioner were engaged as a casual/seasonal
labourer for carrying out the seasonal works only to his (petitioner’s) knowledge.

18. The version of the petitioner is that from the year of his initial engagement to the year
2015, artificial/fictional breaks in service were provided to him by the respondent. His
services were wrongly and illegally terminated by the respondent in the year 2015.
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19. While denying the said facts, the respondent has pleaded that the petitioner was
only a casual/seasonal worker, who used to work intermittently as per his sweet will and
convenience. No intentional breaks in service were provided to the petitioner at any point of
time. Since the year 2012, the petitioner had been hiring the work from the
respondent/department on bill basis and had been receiving the payments for the execution of the
works. He is still working with the respondent on bill basis. His services were never finally
terminated as alleged.

20. Firstly, I proceed to decide as to whether fictional breaks in service were given to the
petitioner by the respondent as alleged?

21. Ex. RWI1/B is the mandays chart relating to the petitioner. Its perusal discloses that
the petitioner had worked under the respondent from the month of May, 2012 to March, 2018.
The petitioner (PW1) admitted in his cross-examination that he had never worked for 240 days in
any year.

22. If intentional breaks in service were being provided to the petitioner by the respondent
time and again as alleged, then why he (petitioner) did not agitate the said fact earlier or at the
time of the receipt of the payments for the working days actually put in by him? Ex.RW1/B
unfolds that the petitioner had worked for the respondent on bill basis for the months of May, June,
and August, 2012; April, May, September, October and November, 2013; January, February,
March, April, June to September, November and December, 2014; January to June, August and
November, 2015; February, May to July, November and December, 2016; August, 2017 and
March, 2018. A person not working for a single day or for less than 100 days in the whole year
cannot be permitted to countenance that artificial/fictional breaks were provided to him by the
respondent/department wrongly and illegally. The fact that the petitioner had remained tight
lipped and complacent about his rights for about two years and had been receiving the payments
without any protests speaks volumes about the truthfulness and veracity of his claim. To my
mind, a false plea of intentional breaks has been put forth by the petitioner so as to derive the
benefits of regular employee with a malafide intention and ulterior motive. No artificial/fictional
breaks were given to the petitioner by the respondent during the course of his employment.

23. Now coming to the question as to whether in the month of July, 2015, the services of
the petitioner were finally terminated by the respondent (as per the reference) or not?

24. The version of the petitioner is that he had worked with the respondent/department
uptil the year 2015. In the June, 2015 his services were terminated by the respondent wrongly and
illegally. It is not the case of the petitioner that the mandays chart Ex. RW1/B produced by the
respondent is incorrect. Rather, he while under cross-examination was categorical that even after
the year 2015 he had worked in the department. The mandays chart reveals that the petitioner
had worked for the months of January to June, August, and November, 2015. After that, he had
worked for the months of February, May to July, November and December, 2016, for the
month of August, 2017 and for the month of March, 2018 under the respondent. Since, the
petitioner had served the respondent after July, 2015, as he had worked in the months of August
and November, 2015, February, May to July, November and December, 2016, August, 2017 and
March, 2018 with the department, I am at a loss to understand as to how it lies in his mouth to say
that his services were disengaged by the respondent in July, 2015 in a wrongful manner. From the
statement made by the petitioner (PW1), it can be gathered that even after the year 2015 he had
worked with the respondent. The said fact finds support from the mandays chart, Ex. RW1/B.
In view of these facts, it can easily be said that the petitioner is not speaking the truth. His
services were never finally terminated by the respondent in the month of July, 2015, as alleged.



ST, feATaet UQel, 18 3TRA, 2020 /27 SITAUT, 1942 2645

As no retrenchment order was passed by the respondent in the month of June, 2015, it cannot be
said that the termination/retrenchment order is illegal and unjustified.

25. Such being the situation, I have no hesitation to conclude that artificial/fictional
breaks were not provided to the petitioner and that his services were not finally terminated by the
respondent during July, 2015. He is not entitled to any relief.

26. Issues no.l and 2 are decided accordingly, while issue no.3 is answered in the
negative and decided against the petitioner.

Issue No. 4 :

27. Taking into account my findings on issues no. 1 to 3 above, it is held that the
instant claim petition is not maintainable in the present form.

28. This issue is answered in the affirmative and in favour of the respondent.

Relief :

29. In the light of what has been discussed hereinabove, while recording the findings on
issues supra, the present claim petition merits dismissal and is accordingly dismissed, with no
order as to costs. The reference is answered in the aforesaid terms. A copy of this Award be sent
to the appropriate Government for publication in the official gazette and the file after due
completion be consigned to the Record Room.

Announced in the open Court today this 10™ day of January, 2020.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. . 168/2015
Date of Institution :11.4.2015
Date of Decision :14.01.2020
Smt. Kavita Devi w/o Shri Chota Ram, r/o Village and Post Office Ghisal, Tehsil Pangi,
District Chamba, H.P. .. Petitioner.
Versus

The Executive Engineer, Killar Division, H.P.P.W.D./I.LP.H. Killar, Tehsil Pangi,
District Chamba, H.P. ...Respondent.

Reference under Section 10 (1) of the IndustrialDisputes Act, 1947.
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For the Petitioner : Sh. L.S. Jaryal, AR
For the Respondent . Sh. Soham Kaushal, DDA
Award :

The reference given below has been received from the appropriate Government for
adjudication:

“Whether the industrial dispute raised by the worker Smt. Kavita Devi w/o Shri
Chota Ram, r/o Village and Post Office Ghisal, Tehsil Pangi, District Chamba, H.P.
before the Executive Engineer, Killar Division, H.P.P.W.D./ 1.P.H. Killar, Tehsil
Pangi, District Chamba, H.P. vide demand notice dated 03-04-2012 regarding her
alleged illegal termination of service during year, 2005 suffers from delay and
laches. If not, Whether termination of the services of Smt. Kavita Devi w/o
Shri Chota Ram, r/o Village and Post Office Ghisal, Tehsil Pangi, District Chamba,
H.P. by the Executive Engineer, Killar Division, H.P.P.W.D./ I.P.H. Killar, Tehsil
Pangi, District Chamba, H.P. during year, 2005 without complying the provisions
of the Industrial Disputes Act, 1947, is legal and justified? If not, what amount of
back wages, seniority, past service benefits and compensation the above aggrieved
workman is entitled to from the above employer?”

2. The case of the petitioner as it emerges from the statement of claim is that she was
appointed as a daily waged beldar on muster roll basis in the month of May, 1994. She had
worked uptil October, 2005 with the respondent. Fictional breaks were given to her from time to
time so that 160 days could not be completed in each calendar year. For the tribal area, the State
of Himachal Pradesh has fixed a criteria of 160 days for the purpose of continuous service under
Section 25-B of the of the Industrial Disputes Act, 1947 (hereinafter referred to ‘the Act’ for
short). The respondent had unlawfully terminated the services of the petitioner. She had been
retrenched without giving notice of retrenchment and compensation in lieu thereof. The
respondent had not followed the principle of ‘first come last go’. The names of the juniors who
were retained in service by the respondent are Shri Hukkam Chand and twenty six others. After
the termination of the services of the petitioner, the respondent had appointed new/fresh hands.
She was not given an opportunity of re-employment. From the date of her disengagement, she is
unemployed. She had approached the respondent time and again to re-engage her, but without
success. She is entitled to regularization after completion of eight years of service with all
consequential benefits. She has been discriminated. The act and conduct of the respondent is
illegal and unjustified. It is also violative of Sections 25-F, 25-G and 25-H of the Act and
Articles 14 and 16 of the Constitution of India. The petitioner, thus, prays for her re-engagement
with all consequential benefits.

3. On notice, the respondent appeared. He filed a reply taking preliminary objections
regarding lack of maintainability and that the petition is bad on account of delay and laches. The
contents of the petition were denied on merits. It is asserted that the petitioner was never engaged
by the respondent. Hence, it is prayed that the claim petition be dismissed.

[
4.  While filing the rejoinder the petitioner controverted the averments made in the

reply and reiterated those in the statement of claim.

5. Out of the pleadings of the parties, the following issues were settled for
determination and adjudication by this Tribunal vide order dated 17-05-2016:-

1. Whether the industrial dispute raised by petitioner vide demand notice dated 03-04-
2012 qua her termination of service during year, 2005 by respondent suffers from



ST, feATaet UQel, 18 3TRA, 2020 /27 SITAUT, 1942 2647

the vice of delay and laches as alleged. If so, its effect? . .OPP.

2.  Whether termination of the services of petitioner by the respondent during year,
2005 is/was illegal and unjustified as alleged? ..OPP.

3. Ifissue no.2 is proved in affirmative, to what service benefits the petitioner is entitled
to? . .OPP.

4. Whether the claim petition is not maintainable in the present form as alleged?. . OPR.

Relief :

6. Thereafter, evidence was led by the parties to the lis in support of the issues so
framed.

7. Arguments of the learned Authorized Representative for the petitioner and the
learned Deputy District Attorney for the respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No. 1 : Negative

Issue No. 2 : Partly affirmative

Issue No. 3 : Lump sum compensation of
10,000/-

Issue No. 4 : Negative

Relief :

Petition is partly allowed awarding lump sum compensation of 10,000/- as per the operative
part of the award.

REASONS FOR FINDINGS
Issues No.1 to 3:

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. The petitioner, namely, Smt. Kavita Devi examined hermself as PW1 and filed her
affidavit in evidence, which is exhibited as Ex. PWI1/A. In her affidavit, she reiterated the
contents of her statement of claim. She also filed certain documents purportedly in support of her
claim which are exhibited as Ex. PW1/B to Ex. PW1/L and Mark-PA to Mark-PE.

In the cross-examination, she denied that she had not worked as a beldar in the
department from the year 1994 uptil the year 2005. She also denied that she had not worked for
160 days in any of the years to fulfill the criteria of tribal area. She admitted that she earns her
livelihood by doing agricultural works. She denied that as she had left the work of her own, she
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was not entitled to any compensation or re-engagement in service. She further denied that no
junior to her had been kept at work by the department. She admitted that she does the days
drudgery privately. Self stated as and when the work is available. She denied that the principle of
‘last come first go’ has been followed in her case. She denied that she is making a phoney
statement.

11. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4 of
the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

In the cross-examination, he admitted that no notice had been served upon the
petitioner to report back on duty. He admitted that the petitioner had neither been charge-sheeted,

nor recalled on work. Volunteered that, she had left the job of her own. He admitted that
Ex.PW1/B to Ex. PWI/N were issued by their department. He also clearly admitted that all the
juniors who had worked continuously have been regularized. Self stated that they were
regularized as per the orders of the Court.

12. Ex. RW1/B is the mandays chart relating to the workers who had worked in
Division H.P.P.W.D. Killar (Pangi).

13. The first question which arises for consideration is whether the petitioner was an
employee of the respondent or not. It is by now well settled that the burden of proof is on the
workman to establish the employer-employee relationship. In Workmen of Nilgiri Coop. Maktg.
Soc. Ltd. vs. State of Tamil Nadu, (2004) 3 SCC 514, it has been laid down by the Hon’ble
Supreme Court that it is a well settled principle of law that the person who sets up a plea of
existence of relationship of employer and employee, the burden would be upon him. It was also
observed therein that where a person asserts that he was a workman of the company, and it is
denied by the company, it is for him to prove the fact. It is not for the company to prove that he
was not an employee of the company but of some other person.

14. In the case on hand, it was asserted by the petitioner that she was a workman of the
respondent. Respondent denied this fact and claimed that the petitioner had never been
engaged by the department. Therefore, in view of the aforesaid binding precedent, the onus lay
on the petitioner to prove the employer-employee relationship in between herself and the
respondent. Document, Mark-PB i.e. mandays chart has been placed on record by the petitioner
to show that she was an employee of the respondent. It shows that the petitioner had initially
been engaged by the respondent/department in September, 2003 and that she had intermittently
worked uptil August, 2004. The petitioner (PW1) stated in her substantive evidence that she was
engaged by the respondent/department as a daily waged beldar in the year 1994 and that she had
worked as such uptil October, 2005. Then, strangely enough it was suggested to the petitioner by
the respondent that as she had herself abandoned the job, she was not entitled to re-engagement
or any compensation. The petitioner denied this suggestion. Anyhow, the putting of this
suggestion by the respondent to the petitioner leaves no doubt in mind that the respondent admits
the petitioner to have worked with the department. Documents Mark-PC to Mark-PE i.e. copies
of muster rolls also show that the petitioner had worked in the department for 37 days in the

years 2003 and 2004. The statement of Shri B.K. Kapil, (RW1) alleging that the petitioner had
never been engaged by the department is belied by the aforesaid ocular and documentary
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evidence led on record by the petitioner. Thus, the plea put forth by the respondent that the
petitioner had never been engaged by the department is not established.

15. Now the question: Whether in terminating the services of the petitioner, the
respondent is proved to have violated the provisions of Section 25-F of the Act. The answer, to
my mind, is in the negative in view of the material on record.

16. Section 25-B of the Act defines “continuous service”. In terms of Sub Section (2) of
Section 25-B that if a workman during a period of twelve calendar months preceding the date with
reference to which calculation is to be made, has actually worked under the employer 240 days
within a period of one year, he will be deemed to be in continuous service. However, the
number of minimum requisite days specified for the tribal area of Pangi Sub-Division in Chamba
District is 160 days. The burden of proof is on the petitioner to show that he had worked for 160
days in preceding twelve calendar months prior to his alleged retrenchment. In R.M. Yellatty vs.
Assistant Executive Engineer, (2006) 1 SCC 106, it has been laid by the Hon’ble Supreme
Court that the burden of proof is on the claimant to show that he had worked for 240 days in a
given year.

17. Applying the principles laid down in the above case by the Hon’ble Supreme
Court, it was required of the petitioner to establish on record that she had worked continuously
for a period 160 days in a block of twelve calendar months anterior to the date of her alleged
termination, which as per the reference took place in the year 2005. From the mandays chart
Mark-PB placed on the file, it becomes clear that the petitioner had not completed 160 days of
continuous work in a block of twelve calendar months preceding the date/month of her
retrenchment, i.e. year 2005 as envisaged under Section 25-B of the Act. It has been laid down
by the Hon’ble Supreme Court in case titled as Mohd. Ali vs. State of Himachal Pradesh and
Ors., (2019) 1 SCC (L&S) 138 that when the workman had not worked for the required 240 days
of working in the period of twelve calendar months preceding the date of dismissal, he is not
entitled to take the benefits of the provisions of Section 25-F of the Act. Therefore, the provisions
of Section 25-F of the Act are not attracted in this case.

18. The principle of “last come first go” is envisaged under Section 25G of the Act. The
said Section provides:

“25-G. Procedure for retrenchment.- Where any workman in an industrial
establishment, who is a citizen of India, is to be retrenched and he belongs to a
particular category of workmen in that establishment, in the absence of any
agreement between the employer and the workman in this behalf, the employer shall
ordinarily retrench the workman who was the last person to be employed in that
category, unless for reasons to be recorded the employer retrenches any other

>

workman”.

19. Ex.RW1/B, i.e. year-wise mandays detail of beldar category relating to Shri Hukkam
Chand and twenty six others, reveals that Shri Sham Lal was appointed by the respondent in the
year 2006, whereas the services of Shri Gautam Singh were engaged in the year 2007. Of
course, as note has been given on Ex. RWI/B that both these men were appointed on
compassionate grounds. The dates of deaths of their fathers, namely, S/Sh. Salak Ram and Gian
Chand (as mentioned in mandays chart Ex. PW1/E) have not come on the file. Admittedly, Shri
Sham Lal and Shri Gautam Singh are still serving the respondent/department and their
services were engaged after the engagement of the services of the petitioner. The years of
engagement of Shri Sham Lal and Shri Gautam Singh are 2006 and 2007 respectively. At the
cost of reiteration, I will like to add that the month of initial appointment of the petitioner as per
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Mark-PB is September, 2003. There is nothing on record to show that the deceased fathers of
Shri Sham Lal and Shri Gautam Singh were senior to the petitioner. This indicates that the
persons junior to the petitioner are still serving the respondent/department. The latter had failed
to adhere to the principle of ‘last come first go’. Retaining the juniors at the cost of senior is
nothing but unfair labour practice. There is nothing on the file to establish that at the time of re-
engaging the persons junior to the petitioner, an opportunity of re-employment was afforded to
her.

20. Since, the provisions of Section 25-G of the Act have been contravened, it was not
obligatory for the petitioner to have completed 160 days in a block of twelve calendar
months preceding termination to derive benefit under this Section of the Act. For taking this
view, [ am guided by the judgment rendered by our own Hon’ble High Court in case titled as
State of Himachal Pradesh & Anr. Vs. Shri Partap Singh, 2017 (1) Him L.R. 286.

21. Such being the situation, I have no hesitation to conclude that the respondent has
contravened the provisions of Section 25-G of the Act.

22. It was also claimed by the petitioner that new appointments had been made by the
respondent. Except for her self serving and oral testimony, there is no other oral or documentary,
cogent, convincing and reliable evidence on the file to show that the employer had offered any
fresh appointment to any person to fill any vacancy in their set up. That being so, the provisions
of Section 25-H of the Act are also not attracted in this case.

23. The learned Deputy District Attorney for the respondent contended that there
being an inordinate delay in the steps taken by the petitioner for the redressal of her grievance,
her claim suffers from the vice of delay and laches, which disentitles her to the relief(s) she has
prayed for. The claim as such is not maintainable. This contention, to my thinking, appears to be
ill conceived. The question of delay and laches was considered by the Hon’ble Supreme Court in
case titled as Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society
Limited and Another, (1999) 6 SCC 82, wherein it was inter-alia held:

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the
proceeding under the ID Act. The relief under the ID Act cannot be denied merely on
the ground of delay. The plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a merely
hypothetical defence. No reference to the Labour Court can be generally questioned
on the ground of delay alone”.

24. In view of the aforesaid binding precedent, it cannot be said that the petition is hit by
the vice of delay and laches. Of course, the delay in raising the industrial dispute by a
workman can be taken into account by the Court while granting the relief(s) claimed. The
observations made by our own Hon’ble High Court in case titled as Liaq Ram vs. State of H.P.
and ors., 2012 (2) Him. L.R. (FB) 580 (majority view) will also be advantageous on this aspect
of the matter.

25. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’blem
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in view
all relevant factors including the mode and manner of appointment, nature of employment,
length of service, the ground on which termination has been set aside and the delay in raising
industrial dispute before grant of relief in an industrial dispute. It was also observed that the
workman had worked for 286 days and had raised industrial dispute in the year 1992, whereas
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his services had been terminated in the year 1986 and had raised industrial dispute after six
years. It was held that though the compensation awarded by the Single Judge of the Hon’ble
High Court was too low and liable to be enhanced by the Division Bench, but surely
reinstatement of the workman in the facts and circumstances was not the appropriate relief and
thus a lump-sum of Rs.1 lakh along-with interest @ 9% per annum had been awarded. Recently, in
case titled as Deputy Executive Engineer vs. Kuberbhai Kanjibhai 2019 (160) FLR 651, by
relying upon the cases of Bharat Sanchar Nigam Limited vs. Bhurumal (2014) 7 SCC 177 and
District Development Officer & another vs. Satish Kantilal Amerelia 2018 (156) FLLR 266 (SC)
, it has been held by the Hon’ble Supreme Court that where the workman had worked as a daily
wager or muster roll employee hardly for a few years and where the dispute had been raised by
him almost after 15 years of his alleged termination, he was held entitled only for lump sum
monetary compensation in full and final satisfaction of his claim of reinstatement and other
consequential benefits. Similarly, in case titled as State of Uttarakhand & Anr. vs. Raj Kumar,
2019 (160) FLR 791, the Hon’ble Supreme Court has held that where a daily wager has worked
for about a year and a dispute was raised by him after 25 years of the alleged termination, he had
no right to claim regularization and was only entitled to lump sum monetary compensation in full
and final satisfaction of his claim of reinstatement and consequential benefits. In the case on
hand before this Court, the factors which have weighed are that the petitioner had worked with
the respondent for 37 days as a non-skilled worker. Her services, as per the reference were
disengaged in the year 2005 and she had raised the industrial dispute by issuance of demand
notice after more than seven years i.e. demand notice was given on 3-4-2012. Taking into
consideration the factors mentioned above and the precedents laid down by the Hon’ble Supreme
Court in the aforementioned cases, the petitioner is not entitled for reinstatement or for back
wages, but only for a lump sum compensation

26. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of I10,000/- (Rupees ten thousand only) would be an appropriate relief to which
the petitioner is entitled to in the facts and circumstances of the given case. It is further made
clear that the amount of compensation shall be paid within four months from the date of receipt
of Award, failing which the petitioner would be entitled to interest @ 9% per annum from date
of Award till its realization. Issues No. 2 and 3 are answered partly in the affirmative and
accordingly decided in favour of the petitioner, while issue No.l is answered in the negative and
decided against the respondent.

Issue No.4 :

27. Not pressed.

Relief :

28. In the light of what has been discussed hereinabove while recording the findings on
issues supra, the respondent is hereby directed to pay a compensation of I10,000/- (Rupees ten
thousand only) to the petitioner in lieu of the reinstatement, back wages, seniority and past
service benefits. Amount of compensation so awarded shall be paid by the respondent to the
petitioner within four months from the date of receipt of Award failing which the respondent
shall be liable to pay interest @ 9% per annum on the said amount from the date of award till
realization/deposit of the amount. In the peculiar facts and circumstances of the case, the parties
are left to bear their own costs. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.
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Announced in the open Court today this 14" day of January, 2020.
Sd/-
(YOGESH JASWAL),
Presiding Judge,
Labour Court-cum-Industrial
Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. . 572/2015
Date of Institution : 04-12-2015
Date of Decision : 14-01-2020
Shri Tek Chand s/o Shri Harkha, r/o Village Banegi, P.O. Tarella, Tehsil Churah,
District Chamba, H.P. . .Petitioner.
Versus

The Executive Engineer, Killar Division, H.P.P.W.D. Killar, Tehsil Pangi, District Chamba,
H.P. .. Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.
For the Petitioner : Sh. Dharam Malhotra, Adv.
For the Respondent : Sh. Soham Kaushal, Dy. D.A.
Award :

The reference given below has been received from the appropriate Government for
adjudication:

“Whether the industrial dispute raised by the worker Shri Tek Chand s/o Shri
Harkha, r/o Village Banegi, P.O. Tarella, Tehsil Churah, District Chamba, H.P.
before the Executive Engineer, Killar Division, H.P.P.W.D., Killar, Tehsil Pangi,
District Chamba, H.P. vide demand notice dated 05-05-2011 regarding his alleged
illegal termination of service during September, 2004 suffers from delay and laches?
If not, Whether termination of the Shri Tek Chand s/o Shri Harkha, r/o Village
Banegi, P.O. Tarella, Tehsil Churah, District Chamba, H.P. by the Executive
Engineer, Killar Division, H.P.P.W.D., Killar, Tehsil Pangi, District Chamba, H.P.
during September, 2004 without complying the provisions of the Industrial Disputes
Act, 1947, is legal and justified? If not, what amount of back wages, seniority, past
service benefits and compensation the above aggrieved workman is entitled to from
the above employer?”’

2. The case of the petitioner as it emerges from the statement of claim is that he was
appointed as a daily waged beldar w.e.f. August, 2001 by the respondent. He continuously
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worked without breaks with the respondent. His services were orally terminated by the
respondent on 1% October, 2004 without any notice or reason. Thereafter, the petitioner had
made several requests to the respondent, but he was not re-engaged despite availability of work
and funds. Persons junior to him have been allowed to continue as beldars. The respondent has
completely ignored the provisions of Sections 25-F, 25-G and 25-H of the Industrial Disputes
Act, 1947 (hereinafter referred to as ‘the Act’ for short). He has worked for 160 days preceding
twelve calendar months. For the tribal area, the State of Himachal Pradesh has fixed a criteria of
160 days for the purpose of continuous service under Section 25-B of the Act. The act and
conduct of the respondent is illegal and unjustified. The petitioner, thus, prays for his re-
engagement with all consequential benefits.

3.  On notice, the respondent appeared and filed a reply taking preliminary objections
regarding lack of maintainability and that the petition is bad on the ground of delay and laches.
The contents of the petition are denied on merits. It is asserted that the petitioner was engaged as a
daily waged beldar in the year 2001 and he had worked as such till the year 2004. During this
period he had worked intermittently with the department and thereafter had left the job of his
own sweet will. He had been coming to work at his own convenience. No fictional breaks had
ever been given to him by the respondent. He had not completed 160 days in any calendar year.
The services of the petitioner had never been terminated by the respondent. He had never
approached the respondent for re-engagement. No person junior to the petitioner had ever been
engaged in his place. There has been no violation of any of the provisions of the Act by the
respondent. It is admitted that a demand notice dated 05-05-2011 was served upon the respondent
by the petitioner. The respondent, thus, prays for the dismissal of the claim.

4. While filing the rejoinder the petitioner controverted the averments made in the
reply and reiterated those in the statement of claim.

5. Out of the pleadings of the parties, the following issues were settled for
determination and adjudication by this Tribunal vide order dated 12-6-2018 :

1.  Whether the industrial dispute raised by petitioner vide demand notice dated
05-05-2011 gua his termination of service during Sept., 2004 by respondent
suffers from the vice of delay and laches as alleged? .. OPP.

2. Whether termination of the services of petitioner by the respondent during Sept., 2004
is/was legal and justified as alleged? .. OPP.

3. If issue no. 1 or issue no.2 are proved in affirmative, to what service benefits
petitioner is entitled to? . .OPP.

4.  Whether the claim petition is not maintainable in the present form as alleged?
. OPR.

Relief :

6. Thereafter, evidence was led by the parties to the lis in support of the issues so
framed.

7. Arguments of the learned counsel for the petitioner and the learned Deputy
District Attorney for the respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under :—
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Issue No.1 : Negative

Issue No. 2 : Decided accordingly

Issue No. 3 : Lump sum compensation of 25,000/-
Issue No. 4 : Not pressed

Relief:

Petition is partly allowed awarding lump sum compensation of'I25,000/- as per the
operative part of the award.

REASONS FOR FINDINGS

Issues No.1to 4 :

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. The petitioner, namely, Shri Tek Chand examined himself as PW1 and filed his
affidavit in evidence, which is exhibited as Ex. PW1/A. In his affidavit, he reiterated the contents
of his statement of claim.

In the cross-examination, he denied that he had worked in the department from August,
2001 to September, 2004. Further, he denied that he had not worked for 160 days in any of the
years to fulfill the criteria of tribal area. He specifically denied that after September, 2004, he
had left the work of his own will and had never reported back for duty. He denied that no junior
to him was kept by the department. He cultivates land. He admitted that he earns his livelihood
by doing agricultural works. He also admitted that he does the days’ drudgery privately. Self
stated as and when the work is available. He denied that he is making a phoney statement.

11. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4 of
the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

In the cross-examination, he admitted that no notice had been served upon the
petitioner to report back on duty. He denied that the petitioner had continuously been working
since the year 2001 and that he was orally terminated in the year 2004. He admitted that the
petitioner had neither been charge-sheeted, nor he had been recalled to work. Volunteered that,
he had left the job of his own. He clearly admitted that Shri Sham Lal and Shri Gautam Singh,
who are junior to the petitioner are working in the department on compassionate grounds. He
also clearly admitted that all the juniors who had worked continuously have been regularized.
Self stated that they were regularized as per the orders of the Court.

12. Ex. RW1/B is the mandays chart relating to the petitioner.

13. Ex. RWI1/C is the year-wise details of twenty seven workers, who had worked in the
department.

14. It is the admitted case of the parties that the services of the petitioner were
engaged by the respondent/department. The mandays chart Ex.RWI1/B produced by the
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respondent is not in dispute. Its perusal discloses that the services of the petitioner were initially
engaged in the month of August, 2001, by the respondent and that he had worked as such
intermittently uptil September, 2004.

15. The first and foremost point which comes to the fore for determination is whether the
petitioner had been disengaged from service or he himself had abandoned the job.

16. It is well known that the abandonment has to be proved like any other fact by the
respondent/employer. The burden of proving of abandonment is upon the respondent. Simply
because a workman fails to report for duty, it cannot be presumed that he has left/abandoned the
job. Mere statement of Shri B.K. Kapil, (RW1) alleging that the workman had abandoned the
services is entirely insufficient to discharge the said onus. Admittedly, no disciplinary
proceedings were initiated against the petitioner by the respondent for his alleged willful absence
from duty. Absence from duty is a serious misconduct and the principle of natural justice did
require that some sort of a fact finding inquiry was got conducted by the respondent. In the
present case as it emerges from the evidence on record, so was not done by the respondent.
Then, ‘animus’ to abandon, it is well settled, must necessarily be shown to exist, before a case of
abandonment can be said to have been made out. No evidence of any such ‘animus’ on the part
of the petitioner is forthcoming in the present case. Thus, the plea of abandonment put forth by
the respondent/employer is not established.

17. Now the question: Whether in terminating the services of the petitioner, the
respondent is proved to have violated the provisions of Section 25-F of the Act. The answer, to
my thinking, is in the negative in view of the material on record.

18. Section 25-B of the Act defines “continuous service”. In terms of Sub Section (2) of
Section 25-B that if a workman during a period of twelve calendar months preceding the date with
reference to which calculation is to be made, has actually worked under the employer 240 days
within a period of one year, he will be deemed to be in continuous service. However, the
number of minimum requisite days specified for the tribal area of Pangi Sub-Division in Chamba
District is 160 days. The burden of proof is on the petitioner to show that he had worked for 160
days in preceding twelve calendar months prior to his alleged retrenchment. In R.M. Yellatty vs.
Assistant Executive Engineer, (2006) 1 SCC 106, it has been laid by the Hon’ble Supreme
Court that the burden of proof is on the claimant to show that he had worked for 240 days in a
given year.

19. Applying the principles laid down in the above case by the Hon’ble Supreme
Court, it was required of the petitioner to establish on record that he had worked continuously for a
period 160 days in a block of twelve calendar months anterior to the date of his alleged
termination, which as per the reference took place in the month of September, 2004. No mandays
chart of the petitioner is there on the file to establish that he had worked continuously for a
period of 160 days in a block of twelve calendar months prior to the date of his alleged
termination, as envisaged under Section 25-B of the Act. Rather, it is evident from the mandays
chart, Ex.RW1/B that he had only worked for 29 days in the immediate preceding year of his
dismissal, which is below the required 160 days of working in the period of twelve calendar
months preceding the date of dismissal. It has been laid down by the Hon’ble Supreme Court in
case titled as Mohd. Ali vs. State of Himachal Pradesh and Ors., (2019) 1 SCC (L&S) 138 that
when the workman had not worked for the required 240 days of working in the period of twelve
calendar months preceding the date of dismissal, he is not entitled to take the benefits of the
provisions of Section 25-F of the Act. Therefore, the provisions of Section 25-F of the Act are
not attracted in this case.
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20 The principle of “last come first go” is envisaged under Section 25G of the Act. The
said Section provides :(—

“25-G. Procedure for retrenchment.- Where any workman in an industrial
establishment, who is a citizen of India, is to be retrenched and he belongs to a
particular category of workmen in that establishment, in the absence of any
agreement between the employer and the workman in this behalf, the employer shall
ordinarily retrench the workman who was the last person to be employed in that
category, unless for reasons to be recorded the employer retrenches any other
workman”.

21. Ex. RWI/C ie. the year-wise mandays chart of beldar category relating to
Shri Hukkam Chand and twenty six others, reveals Smt. Ram Dei was appointed by the respondent
in the year 2003, whereas the services of Shri Sham Lal and Shri Gautam Singh were engaged
in the years 2006 and 2007 respectively. Of course, a note has been given on Ex. RW1/C that
Smt. Ram Dei was engaged as per the orders of the Court/Tribunal, but that would not defeat
the claim of the petitioner that she was junior to him. A note has also been given on Ex.RW1/C
that S/Shri Sham Lal and Gautam Singh were appointed on compassionate grounds. But,
however, the dates of deaths of their fathers have not come on the file. Shri B.K. Kapil
(RW1) was categorical in his substantive evidence that both the above named workers were
junior to the petitioner. Admittedly, both the above named persons and Smt. Ram Dei are still
serving the respondent/department and their services were engaged after the engagement of the
services of the petitioner, which as per ExRWI1/B took place on August, 2001. Shri B.K.
Kapil (RW1) clearly admitted in his cross-examination that all the junior workers who had
continuously worked, have been regularized. There is nothing on record to show that the
fathers of S/Shri Sham Lal and Gautam Singh were senior to the petitioner. It is also not made out
from the record that the petitioner was junior to Smt. Ram Dei. This indicates that persons junior to
the petitioner are still serving the respondent/department. The latter had failed to adhere to the
principle of ‘last come first go’. Retaining the juniors at the cost of senior is nothing but unfair
labour practice. There is nothing on the file to establish that at the time of engaging/re-
engaging the persons junior to the petitioner, an opportunity of re-employment was afforded to
him.

22. Since, the provisions of Section 25-G of the Act have been contravened, it was
not obligatory for the petitioner to have completed 160 days in a block of twelve calendar
months preceding termination to derive benefit under this Section of the Act. For taking this
view, | am guided by the judgment rendered by our own Hon’ble High Court in case titled as
State of Himachal Pradesh & Anr. Vs. Shri Partap Singh, 2017 (1) Him L.R. 286.

23. Such being the situation, I have no hesitation to conclude that the respondent has
contravened the provisions of Section 25-G of the Act.

24. However, the petitioner’s allegation that the respondent had violated the
provisions of Section 25-H of the Act as well, to my mind, does not appear to have been
substantiated. The petitioner’s affidavit Ex.PW1/A, as also his cross-examination as PW1 are
non-existent in the names of the persons who were allegedly appointed by the respondent after
his retrenchment. The materials on record, thus, being too scanty and nebulous to lend assurance
to his allegation that new/fresh hands were appointed after the termination of his services, the
respondent cannot be said to have been proved to have violated the provisions of Section 25-H of
the Act.

25. Faced with the situation, the learned Deputy District Attorney for the respondent
then contended that there being an inordinate delay in the steps taken by the petitioner for the
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redressal of his grievance, his claim suffers from the vice of delay and laches, which disentitles
him to the relief(s) he has prayed for. The claim as such is not maintainable. This contention, to
my thinking, appears to be ill conceived. The question of delay and laches was considered by
the Hon’ble Supreme Court in case titled as Ajayab Singh vs. Sirhind Co-operative Marketing-
cum-Processing Society Limited and Another, (1999) 6 SCC 82, wherein it was inter-alia held:

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the
proceeding under the ID Act. The relief under the ID Act cannot be denied merely on
the ground of delay. The plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a merely
hypothetical defence. No reference to the Labour Court can be generally questioned
on the ground of delay alone”.

26. In view of the aforesaid binding precedent, it cannot be said that the petition is hit by
the vice of delay and laches. Of course, the delay in raising the industrial dispute by a
workman can be taken into account by the Court while granting the relief(s) claimed. The
observations made by our own Hon’ble High Court in case titled as Liaq Ram vs. State of H.P.
and ors., 2012 (2) Him. L.R.(FB) 580 (majority view) will also be advantageous on this aspect
of the matter.

27. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in view
all relevant factors including the mode and manner of appointment, nature of employment,
length of service, the ground on which termination has been set aside and the delay in raising
industrial dispute before grant of relief in an industrial dispute. It was also observed that the
workman had worked for 286 days and had raised industrial dispute in the year 1992, whereas
his services had been terminated in the year 1986 and had raised industrial dispute after six
years. It was held that though the compensation awarded by the Single Judge of the Hon’ble
High Court was too low and liable to be enhanced by the Division Bench, but surely
reinstatement of the workman in the facts and circumstances was not the appropriate relief and
thus a lump-sum of Rs.1 lakh along-with interest @ 9% per annum had been awarded. Recently, in
case titled as Deputy Executive Engineer vs. Kuberbhai Kanjibhai 2019 (160) FLR 651, by
relying upon the cases of Bharat Sanchar Nigam Limited vs. Bhurumal (2014) 7 SCC 177 and
District Development Officer & another vs. Satish Kantilal Amerelia 2018 (156) FLR 266
(SC), it has been held by the Hon’ble Supreme Court that where the workman had worked as a
daily wager or muster roll employee hardly for a few years and where the dispute had been
raised by him almost after 15 years of his alleged termination, he was held entitled only for
lump sum monetary compensation in full and final satisfaction of his claim of reinstatement
and other consequential benefits. Similarly, in case titled as State of Uttarakhand & Anr. vs.
Raj Kumar, 2019 (160) FLR 791, the Hon’ble Supreme Court has held that where a daily wager
has worked for about a year and a dispute was raised by him after 25 years of the alleged
termination, he had no right to claim regularization and was only entitled to lump sum monetary
compensation in full and final satisfaction of his claim of reinstatement and consequential
benefits. In the case on hand before this Court, the factors which have weighed are that the
petitioner had worked with the respondent for 367 days as a non-skilled worker. His services,
as per the reference were disengaged in September, 2004 and he had raised the industrial
dispute by issuance of demand notice after about seven years i.e. demand notice was given on
05-5-2011. Taking into consideration the factors mentioned above and the precedents laid down
by the Hon’ble Supreme Court in the aforementioned cases, the petitioner is not entitled for
reinstatement or for back wages, but only for a lump sum compensation.
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28. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of "25,000/- (Rupees twenty five thousand only) would be an appropriate relief to
which the petitioner is entitled to in the facts and circumstances of the given case. It is further
made clear that the amount of compensation shall be paid within four months from the date of
receipt of Award, failing which the petitioner would be entitled to interest @ 9% per annum from
the date of Award till its realization. Issues No. 2 and 3 are decided accordingly, while issue no.l is
answered in the negative and decided against the respondent.

Issue No. 4 :

29. Not pressed.

Relief :

30. In the light of what has been discussed hereinabove while recording the findings
on issues supra, the respondent is hereby directed to pay a compensation of I25,000/- (Rupees
twenty five thousand only) to the petitioner in lieu of the reinstatement, back wages, seniority
and past service benefits. Amount of compensation so awarded shall be paid by the respondent to
the petitioner within four months from the date of receipt of Award failing which the respondent
shall be liable to pay interest @ 9% per annum on the said amount from the date of award till
realization/deposit of the amount. In the peculiar facts and circumstances of the case, the parties
are left to bear their own costs. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 14™ day of January, 2020.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. . 456/2016
Date of Institution . 20-8-2016
Date of Decision . 14-01-2020

Shri Lobhi Ram s/o Shri Narayan Singh, r/o Village Suella, P.O. Tarella, Tehsil Churah,
District Chamba, H.P. ....Petitioner.

Versus

The Executive Engineer, H.P.P.W.D. Killar Division (Pangi), Tehsil Pangi, District
Chamba, H.P. .. Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.
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For the Petitioner : Sh. Dharam Malhotra, Adv.
For the Respondent : Sh. Soham Kaushal, Dy. D.A.

Award :

The reference given below has been received from the appropriate Government for
adjudication:

“Whether alleged termination of services of Shri Lobhi Ram, s/o Shri Narayan Singh,
r/o Village Suilla, P.O. Tarella, Tehsil Churah, District Chamba, H.P., during year
2004 by the Executive Engineer, H.P.P.W.D. Killar Division, (Pangi) Tehsil Pangi,
District Chamba, H.P. without complying with the provisions of the Industrial
Disputes Act, 1947 as alleged by the workman, is legal and justified; whereas he has
raised the dispute vide demand notice dated 24-05-2012 after lapse of more than 11
years. If not, keeping in view delay of more than 11 years in raising the industrial
dispute, what amount of back wages, seniority, past service benefits and
compensation the above ex-worker is entitled to from the above
employer/management?”

2. The case of the petitioner as it emerges from the statement of claim is that he was
appointed as a daily waged beldar w.e.f. May, 2001 by the respondent. He continuously worked
without breaks uptil October, 2004 with the respondent. His services were orally terminated by
the respondent without any notice or reason. Thereafter, the petitioner had made several requests
to the respondent, but he was not re-engaged despite availability of work and funds. Persons
junior to him have been allowed to continue as beldars. The respondent has completely ignored
the provisions of Sections 25-F, 25-G and 25-H of the Industrial Disputes Act, 1947 (hereinafter
referred to as ‘the Act’ for short). He has worked for 160 days preceding twelve calendar
months. For the tribal area, the State of Himachal Pradesh has fixed a criteria of 160 days for the
purpose of continuous service under Section 25-B of the Act. The act and conduct of the
respondent is illegal and unjustified. The petitioner, thus, prays for his re-engagement with all
consequential benefits.

3. On notice, the respondent appeared and filed a reply taking preliminary objections
regarding lack of maintainability and that the petition is bad on the ground of delay and laches.
The contents of the petition are denied on merits. It is asserted that the petitioner was engaged as a
daily waged beldar in the year 2001 and had worked intermittently with the department and
thereafter had left the job of his own sweet will. He had been coming to work at his own
convenience. No fictional breaks had ever been given to him by the respondent. He had not
completed 160 days in any calendar year. The services of the petitioner had never been
terminated by the respondent. He had never approached the respondent for re-engagement. No
person junior to the petitioner had ever been engaged in his place. There has been no violation of
any of the provisions of the Act by the respondent. It is admitted that a demand notice dated
24-5-2015 was served upon the respondent by the petitioner. The respondent, thus, prays for the
dismissal of the claim.

4. While filing the rejoinder the petitioner controverted the averments made in the
reply and reiterated those in the statement of claim.

5. Out of the pleadings of the parties, the following issues were settled for
determination and adjudication by this Tribunal vide order dated 12-6-2018:

1. Whether termination of the services of the petitioner by the respondent during year
2004 is/was legal and justified as alleged? .. OPP.
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2. Ifissue no. 1 is proved in affirmative, to what service benefits petitioner is entitled to?
. OPP.

3. Whether the claim petition is not maintainable in the present form as alleged?
. OPR.

4.  Whether the claim petition is bad on account of delay and latches as alleged?
. OPR.
Relief:

6. Thereafter, evidence was led by the parties to the lis in support of the issues so
framed.

7. Arguments of the learned counsel for the petitioner and the learned Deputy
District Attorney for the respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1 : Decided accordingly
Issue No. 2 : Lump sum compensation of
12,000/-
Issue No. 3 : Not pressed
Issue No. 4 : Negative
Relief. : Petition is partly allowed awarding lump sum

compensation Of ¥12,000/- as per the operative part
of the award.

REASONS FOR FINDINGS
Issues No. 1, 2 and 4

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. The petitioner, namely, Shri Lobhi Ram examined himself as PW1 and filed his
affidavit in evidence, which is exhibited as Ex. PW1/A. In his affidavit, he reiterated the contents
of his statement of claim.

In the cross-examination, he denied that he had worked in the department from July,
2001 to October, 2001. Volunteered that, he had worked from May, 2001 uptil October, 2004.
He also denied that after May, 2001, August, 2001, November, 2001 to October,2004, he had not
worked in the department. Further, he denied that he had not worked for 160 days in any of the
years to fulfill the criteria of tribal area. He specifically denied that after October, 2001, he had
left the work of his own sweet will and had never reported back for duty. He clearly admitted
that no intentional leaves were ever granted to him by the department. He denied that no junior to
him was kept by the department. He cultivates land. He admitted that he earns his livelihood by
doing agricultural works. He also admitted that he does the days’ drudgery privately. Self stated
as and when the work is available. He denied that he is making a phoney statement.



ST, feATaet UQel, 18 3TRA, 2020 /27 SITAUT, 1942 2661

11. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RWI1/A preferred as per Order 18 Rule 4 of
the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him. In the
cross-examination, he admitted that no notice had been served upon the petitioner to report
back on duty. He denied that the petitioner had continuously been working since the year 2001
and that he was orally terminated in the year 2004. He admitted that the petitioner had neither
been charge-sheeted, nor recalled to work. Volunteered that, he had left the job of his own. He
clearly admitted that Shri Sham Lal and Shri Gautam Singh, who are junior to the petitioner are
working in the department on compassionate grounds. He also clearly admitted that all the juniors
who had worked continuously have been regularized. Self stated that they were regularized as
per the orders of the Court.

12. Ex. RW1/B is the mandays chart relating to the petitioner.

13. Ex. RW1/C is the year-wise details of twenty seven workers, who had worked in the
department.

14. The version of the petitioner is that his services were engaged as a daily waged
beldar by the respondent in May, 2001 and had worked as such till October, 2004. The respondent
has pleaded that the petitioner was appointed as a daily waged beldar in the year 2001 and he had
worked as such uptil October, 2001. Although, the petitioner (PW1) in his cross- examination
denied the fact that he had been engaged in the month of July, 2001 by the respondent and had
worked only uptil October, 2001, but the respondent has proved on record the mandays chart
pertaining to the petitioner as Ex. RWI/B. Its perusal discloses that the services of the
petitioner were engaged by the respondent in the month of July, 2001 for the first time as a daily
waged beldar and that he had only worked as such wuptil October, 2001. The
claimant/petitioner has not placed or exhibited on record any document to show that he was
appointed by the respondent in the month of May, 2001 and that he had worked uptil October,
2004, as claimed.

15. The first and foremost point which comes to the fore for determination is whether the
petitioner had been disengaged from service or he himself had abandoned the job.

16. It is well known that the abandonment has to be proved like any other fact by the
respondent/employer. The burden of proving of abandonment is upon the respondent. Simply
because a workman fails to report for duty, it cannot be presumed that he has left/abandoned the
job. Mere statement of Shri B.K. Kapil, (RW1) alleging that the workman had abandoned the
services is entirely insufficient to discharge the said onus. Admittedly, no disciplinary
proceedings were initiated against the petitioner by the respondent for his alleged willful absence
from duty. Absence from duty is a serious misconduct and the principle of natural justice did
require that some sort of a fact finding inquiry was got conducted by the respondent. In the
present case as it emerges from the evidence on record, so was not done by the respondent.
Then, ‘animus’ to abandon, it is well settled, must necessarily be shown to exist, before a case of
abandonment can be said to have been made out. No evidence of any such ‘animus’ on the part
of the petitioner is forthcoming in the present case. Thus, the plea of abandonment put forth by
the respondent/employer is not established.

17. Now the question: Whether in terminating the services of the petitioner, the
respondent is proved to have violated the provisions of Section 25-F of the Act. The answer, to
my thinking, is in the negative in view of the material on record.

18. Section 25-B of the Act defines “continuous service”. In terms of Sub Section (2) of
Section 25-B that if a workman during a period of twelve calendar months preceding the date with
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reference to which calculation is to be made, has actually worked under the employer 240 days
within a period of one year, he will be deemed to be in continuous service. However, the
number of minimum requisite days specified for the tribal area of Pangi Sub-Division in Chamba
District is 160 days. The burden of proof is on the petitioner to show that he had worked for 160
days in preceding twelve calendar months prior to his alleged retrenchment. In R.M. Yellatty vs.
Assistant Executive Engineer, (2006) 1 SCC 106, it has been laid by the Hon’ble Supreme
Court that the burden of proof is on the claimant to show that he had worked for 240 days in a
given year.

19. Applying the principles laid down in the above case by the Hon’ble Supreme
Court, it was required of the petitioner to establish on record that he had worked continuously for a
period 160 days in a block of twelve calendar months anterior to the date of his alleged
termination, which as per the reference took place in the year 2004. No mandays chart of the
petitioner is there on the file to establish that he had worked continuously for a period of 160
days in a block of twelve calendar months prior to the date of his alleged termination, as
envisaged under Section 25-B of the Act. Rather, it is evident from the mandays chart,
Ex.RWI1/B that he had only worked for 50 days in the department, which is below the required
160 days of working in the period of twelve calendar months preceding the date of dismissal. It
has been laid down by the Hon’ble Supreme Court in case titled as Mohd. Ali vs. State of
Himachal Pradesh and Ors., (2019) 1 SCC (L&S) 138 that when the workman had not worked
for the required 240 days of working in the period of twelve calendar months preceding the date
of dismissal, he is not entitled to take the benefits of the provisions of Section 25-F of the Act.
Therefore, the provisions of Section 25-F of the Act are not attracted in this case.

20. The principle of “last come first go” is envisaged under Section 25G of the Act. The
said Section provides:

“25-G. Procedure for retrenchment.- Where any workman in an industrial
establishment, who is a citizen of India, is to be retrenched and he belongs to a
particular category of workmen in that establishment, in the absence of any
agreement between the employer and the workman in this behalf, the employer shall
ordinarily retrench the workman who was the last person to be employed in that
category, unless for reasons to be recorded the employer retrenches any other
workman”.

21. Ex. RWI1/C i.e. the year-wise mandays chart of beldar category relating to Shri
Hukkam Chand and twenty six others, reveals that Smt. Ram Dei was appointed by the
respondent in the year 2003, whereas the services of Shri Sham Lal and Shri Gautam Singh were
engaged in the years 2006 and 2007 respectively. Of course, a note has been given on Ex.
RW1/C that Smt. Ram Dei was engaged as per the orders of the Court/Tribunal, but that would
not defeat the claim of the petitioner that she was junior to him. A note has also been given on
Ex.RW1/C that S/Shri Sham Lal and Gautam Singh were appointed on compassionate grounds.
But, however, the dates of deaths of their fathers have not come on the file. Shri B.K. Kapil
(RW1) was categorical in his substantive evidence that both the above named workers were
junior to the petitioner. Admittedly, both the above named persons and Smt. Ram Dei are still
serving the respondent/department and their services were engaged after the engagement of the
services of the petitioner, which as per Ex.RWI1/B took place in July, 2001. Shri B.K. Kapil
(RW1) clearly admitted in his cross-examination that all the junior workers who had
continuously worked, have been regularized. There is nothing on record to show that the fathers
of S/Shri Sham Lal and Gautam Singh were senior to the petitioner. It is also not made out from
the record that the petitioner was junior to Smt. Ram Dei. This indicates that persons junior to
the petitioner are still serving the respondent/department. The latter had failed to adhere to the
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principle of ‘last come first go’. Retaining the juniors at the cost of senior is nothing but unfair
labour practice. There is nothing on the file to establish that at the time of engaging/re-engaging
the persons junior to the petitioner, an opportunity of re-employment was afforded to him.

22. Since, the provisions of Section 25-G of the Act have been contravened, it was
not obligatory for the petitioner to have completed 160 days in a block of twelve calendar
months preceding termination to derive benefit under this Section of the Act. For taking this
view, I am guided by the judgment rendered by our own Hon’ble High Court in case titled as
State of Himachal Pradesh & Anr. Vs. Shri Partap Singh, 2017 (1) Him L.R. 286.

23. Such being the situation, I have no hesitation to conclude that the respondent has
contravened the provisions of Section 25-G of the Act.

24. However, the petitioner’s allegation that the respondent had violated the
provisions of Section 25-H of the Act as well, to my mind, does not appear to have been
substantiated. The petitioner’s affidavit Ex.PW1/A, as also his cross-examination as PW1 are
non-existent in the names of the persons who were allegedly appointed by the respondent after
his retrenchment. The materials on record, thus, being too scanty and nebulous to lend assurance
to his allegation that new/fresh hands were appointed after the termination of his services, the
respondent cannot be said to have been proved to have violated the provisions of Section 25-H of
the Act.

25. Faced with the situation, the learned Deputy District Attorney for the respondent
then contended that there being an inordinate delay in the steps taken by the petitioner for the
redressal of his grievance, his claim suffers from the vice of delay and laches, which disentitles
him to the relief(s) he has prayed for. The claim as such is not maintainable. This contention, to
my thinking, appears to be ill conceived. The question of delay and laches was considered by
the Hon’ble Supreme Court in case titled as Ajayab Singh vs. Sirhind Co-operative Marketing
-cum-Processing Society Limited and Another, (1999) 6 SCC 82, wherein it was inter-alia held:

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the
proceeding under the ID Act. The relief under the ID Act cannot be denied merely on
the ground of delay. The plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a merely
hypothetical defence. No reference to the Labour Court can be generally questioned
on the ground of delay alone”.

26. In view of the aforesaid binding precedent, it cannot be said that the petition is hit by
the vice of delay and laches. Of course, the delay in raising the industrial dispute by a
workman can be taken into account by the Court while granting the relief(s) claimed. The
observations made by our own Hon’ble High Court in case titled as Liaq Ram vs. State of H.P.
and ors., 2012 (2) Him. L.R. (FB) 580 (majority view) will also be advantageous on this aspect
of the matter.

27. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in view
all relevant factors including the mode and manner of appointment, nature of employment,
length of service, the ground on which termination has been set aside and the delay in raising
industrial dispute before grant of relief in an industrial dispute. It was also observed that the
workman had worked for 286 days and had raised industrial dispute in the year 1992, whereas
his services had been terminated in the year 1986 and had raised industrial dispute after six
years. It was held that though the compensation awarded by the Single Judge of the Hon’ble
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High Court was too low and liable to be enhanced by the Division Bench, but surely
reinstatement of the workman in the facts and circumstances was not the appropriate relief and
thus a lump-sum of Rs.1 lakh along-with interest @ 9% per annum had been awarded. Recently, in
case titled as Deputy Executive Engineer vs. Kuberbhai Kanjibhai 2019 (160) FLR 651, by
relying upon the cases of Bharat Sanchar Nigam Limited vs. Bhurumal (2014) 7 SCC 177 and
District Development Officer & another vs. Satish Kantilal Amerelia 2018 (156) FLR 266
(SC) it has been held by the Hon’ble Supreme Court that where the workman had worked as a
daily wager or muster roll employee hardly for a few years and where the dispute had been raised
by him almost after 15 years of his alleged termination, he was held entitled only for lump
sum monetary compensation in full and final satisfaction of his claim of reinstatement and
other consequential benefits. Similarly, in case titled as State of Uttarakhand & Anr. vs. Raj
Kumar, 2019 (160) FLR 791, the Hon’ble Supreme Court has held that where a daily wager has
worked for about a year and a dispute was raised by him after 25 years of the alleged termination,
he had no right to claim regularization and was only entitled to lump sum monetary compensation
in full and final satisfaction of his claim of reinstatement and consequential benefits. In the
case on hand before this Court, the factors which have weighed are that the petitioner had
worked with the respondent for 50 days as a non-skilled worker. His services, as per the
reference were disengaged in the year 2004 and he had raised the industrial dispute by
issuance of demand notice after about eleven years i.e. demand notice was given on 24-5-2015.
Taking into consideration the factors mentioned above and the precedents laid down by the
Hon’ble Supreme Court in the aforementioned cases, the petitioner is not entitled for
reinstatement or for back wages, but only for a lump sum compensation.

28. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of 12,000/- (Rupees twelve thousand only) would be an appropriate relief to
which the petitioner is entitled to in the facts and circumstances of the given case. It is further
made clear that the amount of compensation shall be paid within four months from the date of
receipt of Award, failing which the petitioner would be entitled to interest @ 9% per annum from
the date of Award till its realization. Issues No. 1 and 2 are decided accordingly, while issue No. 4
is answered in the negative and decided against the respondent.

Issue No. 3

29. Not pressed.
Relief

30. In the light of what has been discussed hereinabove while recording the findings on
issues supra, the respondent is hereby directed to pay a compensation of 12,000/- (Rupees
twelve thousand only) to the petitioner in lieu of the reinstatement, back wages, seniority and
past service benefits. Amount of compensation so awarded shall be paid by the respondent to the
petitioner within four months from the date of receipt of Award failing which the respondent
shall be liable to pay interest @ 9% per annum on the said amount from the date of award till
realization/deposit of the amount. In the peculiar facts and circumstances of the case, the parties
are left to bear their own costs. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 14" day of January, 2020.
Sd/-
(YOGESH JASWAL),
Presiding Judge,
Labour Court-cum-Industrial
Tribunal, Kangra at Dharamshala, H.P.
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IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 305/2015
Date of Institution : 16-7-2015
Date of Decision . 20-01-2020

Shri Kapil Dev s/o Shri Man Singh, r/o Village Ghissal, P.O. Sach, Tehsil Pangi,
District Chamba, H.P. ....Petitioner.

Versus

The Executive Engineer, Killar Division, H.P.P.W.D. Killar, Tehsil Pangi, District Chamba,
H.P. ... Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. L.S. Jaryal, AR
For the Respondent : Sh. Soham Kaushal, DDA
Award :

The reference given below has been received from the appropriate Government for
adjudication :—

“Whether the industrial dispute raised by the worker Shri Kapil Dev S/O Shri
Man Singh, R/O Village Ghissal, P.O. Sach, Tehsil Pangi, District Chamba,
H.P. before the Executive Engineer, Killar Division, H.P.P.W.D. Killar, Tehsil
Pangi, District Chamba, H.P. vide demand notice dated 08.07.2012 regarding
his alleged illegal termination of service during November, 2005 suffers from
delay and laches? If not, Whether termination of the services of Shri Kapil
Dev S/O Shri Man Singh, R/O Village Ghissal, P.O. Sach, Tehsil Pangi,
District Chamba, H.P. by the Executive Engineer, Killar Division, H.P.P.W.D.
Killar, Tehsil Pangi, District Chamba, H.P. during November, 2005 without
complying the provisions of the Industrial Disputes Act, 1947, as alleged by
the workman, is legal and justified? If not, what amount of back wages,
seniority, past service benefits and compensation the above aggrieved workman
is entitled to from the above employer?”

2. The case of the petitioner as it emerges from the statement of claim is that he was
appointed as a daily waged beldar on muster roll basis in the month of January, 2000. He had
worked uptil November, 2005 with the respondent. Fictional breaks were given to him from
time to time so that 160 days could not be completed in each calendar year. For the tribal area,
the State of Himachal Pradesh has fixed a criteria of 160 days for the purpose of continuous
service under Section 25-B of the of the Industrial Disputes Act, 1947 (hereinafter referred to
‘the Act’ for short). The respondent had unlawfully terminated the services of the petitioner. He
had been retrenched without giving notice of retrenchment and compensation in lieu thereof. The
respondent had not followed the principle of ‘first come last go’. The names of the juniors who
were retained in service by the respondent are Smt. Bhag Dei and ten others. After the
termination of the services of the petitioner, the respondent had appointed new/fresh hands. He
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was not given an opportunity of re-employment. From the date of his disengagement, he was
unemployed. He had approached the respondent time and again to re-engage him, but without
success. He is entitled to regularization after completion of eight years of service with all
consequential benefits. He has been discriminated. The act and conduct of the respondent is
illegal and unjustified. It is also violative of Sections 25-F, 25-G and 25-H of the Act and
Articles 14 and 16 of the Constitution of India. The petitioner, thus, prays for his re-engagement
with all consequential benefits.

3. On notice, the respondent appeared. He filed a reply taking preliminary objections
regarding lack of maintainability and that the petition is bad on account of delay and laches. The
contents of the petition were denied on merits. It is asserted that the petitioner was never engaged
by the respondent. Hence, it is prayed that the claim petition be dismissed.

4. While filing the rejoinder the petitioner controverted the averments made in the
reply and reiterated those in the statement of claim.

5. Out of the pleadings of the parties, the following issues were settled for
determination and adjudication by this Tribunal vide order dated 17-5-2016:-

1.  Whether the industrial dispute raised by petitioner vide demand notice dated
08-07-2012 qua his termination of service during November, 2005 by respondent
suffers from the vice of delay and laches as alleged? If so, its effect? .. OPP.

2. Whether termination of the services of petitioner by the respondent during
November, 2005 is/was illegal and unjustified as alleged? . .OPP.

3. Ifissue No.2 is proved in affirmative, to what service benefits the petitioner is entitled
to? . .OPP.

4.  Whether the claim petition is not maintainable in the present form as alleged? OPR
Relief.

6. Thereafter, evidence was led by the parties to the lis in support of the issues so
framed.

7. Arguments of the learned Authorized Representative for the petitioner and the
learned Deputy District Attorney for the respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:—

Issue No.1 : Negative
Issue No.2 :  Partly affirmative
Issue No.3 : Lump sum compensation of
325,000/-
Issue No.4 : Not pressed
Relief. : Petition is partly allowed awarding lump sum

compensation of I25,000/- as per the operative part
of the award.
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REASONS FOR FINDINGS

Issues No.1 to3:

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. The petitioner, namely, Shri Kapil Dev examined himself as PW1 and filed his
affidavit in evidence, which is exhibited as Ex. PWI1/A. In his affidavit, he reiterated the
contents of his statement of claim. He also filed certain documents purportedly in support of his
claim which are exhibited as Ex. PWI/B to Ex. PWI/E, ExPW1/Ql1 to Ex.PWI1/Q6 and
Ex.PW1/S1 to Ex.PW1/S4.

In the cross-examination, he denied that he had not worked as a beldar in the department
from the year 2000 uptil the year 2005. He also denied that he had not worked for 160 days in
any of the years to fulfill the criteria of tribal area. He admitted that he earns his livelihood by
doing agricultural works. He denied that as he had left the work of his own, he was not entitled
to any compensation or re-engagement in service. He further denied that no junior to him had
been kept at work by the department. He admitted that he does the days’ drudgery privately.
Self stated as and when the work is available. He denied that the principle of ‘last come first go’
has been followed in his case. He also denied that he is making a phoney statement.

11. Conversely, Shri B.K. Kapil, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4 of
the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him. In the
cross-examination, he admitted that no notice had been served upon the petitioner to report
back on duty. He also admitted that the petitioner had neither been charge- sheeted, nor recalled
on work. Volunteered that, he had left the job of his own. He admitted that Ex.PW1/B to
Ex.PWI/N were issued by their department. He also clearly admitted that all the juniors who
had worked continuously have been regularized. Self stated that they were regularized as per the
orders of the Court.

12. Ex. RWI1/B is the mandays chart relating to the workers who had worked in
Division HPPWD, Killar (Pangi).

13. The first question which arises for consideration is whether the petitioner was an
employee of the respondent or not. It is by now well settled that the burden of proof is on the
workman to establish the employer-employee relationship. In Workmen of Nilgiri Coop. Maktg.
Soc. Ltd. vs. State of Tamil Nadu, (2004) 3 SCC 514, it has been laid down by the Hon’ble
Supreme Court that it is a well settled principle of law that the person who sets up a plea of
existence of relationship of employer and employee, the burden would be upon him. It was also
observed therein that where a person asserts that he was a workman of the company, and it is
denied by the company, it is for him to prove the fact. It is not for the company to prove that he
was not an employee of the company but of some other person.

14. In the case on hand, it was asserted by the petitioner that he was a workman of the
respondent. Respondent denied this fact and claimed that the petitioner had never been engaged
by the department. Therefore, in view of the aforesaid binding precedent, the onus lay on the
petitioner to prove the employer-employee relationship in between himself and the respondent.
Ex.PW1/S1 to Ex.PW1/S4 and Ex.PW1/Q3 to Ex.PW1/Q6, the muster rolls, have been placed on
record by the petitioner to show that he was an employee of the respondent. These muster rolls
show that the petitioner had initially been engaged by the respondent/department in the month of
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July, 2001 and that he had intermittently worked uptil October, 2004. The petitioner (PW1)
stated in his substantive evidence that he was engaged by the respondent/department as a daily
waged beldar in the year 2000 and that he had worked as such uptil the year 2005. Then,
strangely enough it was suggested to the petitioner by the respondent that as he had himself
abandoned the job, he was not entitled to re-engagement or any compensation. The petitioner
denied this suggestion. Anyhow, the putting of this suggestion by the respondent to the petitioner
leaves no doubt in mind that the respondent admits the petitioner to have worked with the
department. Ex.PW1/S1 to Ex.PW1/S4 and Ex.PW1/Q3 to Ex.PW1/Q6 i.e. copies of muster rolls
also show that the petitioner had worked in the department for a total period of 185 days in the
years 2001, 2002 and 2004 respectively. The statement of Shri B.K. Kapil, (RW1) alleging that
the petitioner had never been engaged by the department is belied by the aforesaid ocular and
documentary evidence led on record by the petitioner. Thus, the plea put forth by the respondent
that the petitioner had never been engaged by the department is not established.

15. Now the question: Whether in terminating the services of the petitioner, the
respondent is proved to have violated the provisions of Section 25-F of the Act. The answer, to
my mind, is in the negative in view of the material on record.

16. Section 25-B of the Act defines “continuous service”. In terms of Sub Section (2) of
Section 25-B that if a workman during a period of twelve calendar months preceding the date with
reference to which calculation is to be made, has actually worked under the employer 240 days
within a period of one year, he will be deemed to be in continuous service. However, the
number of minimum requisite days specified for the tribal area of Pangi Sub-Division in Chamba
District is 160 days. The burden of proof is on the petitioner to show that he had worked for 160
days in preceding twelve calendar months prior to his alleged retrenchment. In R.M. Yellatty vs.
Assistant Executive Engineer, (2006) 1 SCC 106, it has been laid by the Hon’ble Supreme
Court that the burden of proof is on the claimant to show that he had worked for 240 days in a
given year.

17. Applying the principles laid down in the above case by the Hon’ble Supreme
Court, it was required of the petitioner to establish on record that he had worked continuously for a
period 160 days in a block of twelve calendar months anterior to the date of his alleged
termination, which as per the reference took place in the year 2005. From the muster rolls i.e.
Ex.PW1/S1 to Ex.PW1/S4 and Ex.PW1/Q3 to Ex.PW1/Q6 placed on the file, it becomes clear
that the petitioner had not completed 160 days of continuous work in a block of twelve calendar
months preceding the date/month of his retrenchment, i.e. the year 2005, as envisaged under
Section 25-B of the Act. It has been laid down by the Hon’ble Supreme Court in case titled as
Mohd. Ali vs. State of Himachal Pradesh and Ors., (2019) 1 SCC (L&S) 138 that when the
workman had not worked for the required 240 days of working in the period of twelve calendar
months preceding the date of dismissal, he is not entitled to take the benefits of the provisions of
Section 25-F of the Act. Therefore, the provisions of Section 25-F of the Act are not attracted in
this case.

18. The principle of “last come first go” is envisaged under Section 25G of the Act. The
said Section provides:

“25-G. Procedure for retrenchment.- Where any workman in an industrial
establishment, who is a citizen of India, is to be retrenched and he belongs to a
particular category of workmen in that establishment, in the absence of any
agreement between the employer and the workman in this behalf, the employer
shall ordinarily retrench the workman who was the last person to be employed in
that category, unless for reasons to be recorded the employer retrenches any
other workman ™.
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19. Ex. RWI1/B i.e. the year-wise mandays chart of beldar category relating to Shri
Hukkam Chand and twenty six others, reveals that Smt. Ram Dei was appointed by the
respondent in the year 2003, whereas the services of Shri Sham Lal and Shri Gautam Singh were
engaged in the years 2006 and 2007 respectively. Of course, a note has been given on Ex.
RW1/C that Smt. Ram Dei was engaged as per the orders of the Court/Tribunal, but that would
not defeat the claim of the petitioner that she was junior to him. A note has also been given on
Ex.RW1/C that S/Shri Sham Lal and Gautam Singh were appointed on compassionate grounds.
But, however, the dates of deaths of their fathers have not come on the file. Shri B.K. Kapil
(RW1) was categorical in his substantive evidence that both the above named workers were
junior to the petitioner. Admittedly, both the above named persons and Smt. Ram Dei are still
serving the respondent/department and their services were engaged after the engagement of the
services of the petitioner, which as per Ex.PW1/S1 took place in July, 2001. Shri B.K. Kapil
(RW1) clearly admitted in his cross-examination that all the junior workers who had
continuously worked, have been regularized. There is nothing on record to show that the fathers
of S/Shri Sham Lal and Gautam Singh were senior to the petitioner. It is also not made out from
the record that the petitioner was junior to Smt. Ram Dei. This indicates that persons junior to
the petitioner are still serving the respondent/department. The latter had failed to adhere to the
principle of ‘last come first go’. Retaining the juniors at the cost of senior is nothing but unfair
labour practice. There is nothing on the file to establish that at the time of engaging/re-engaging
the persons junior to the petitioner, an opportunity of re-employment was afforded to him.

20. Since, the provisions of Section 25-G of the Act have been contravened, it was not
obligatory for the petitioner to have completed 160 days in a block of twelve calendar
months preceding termination to derive benefit under this Section of the Act. For taking this
view, | am guided by the judgment rendered by our own Hon’ble High Court in case titled as
State of Himachal Pradesh & Anr. Vs. Shri Partap Singh, 2017 (1) Him L.R. 286.

21. Such being the situation, I have no hesitation to conclude that the respondent has
contravened the provisions of Section 25-G of the Act.

22. However, the petitioner’s allegation that the respondent had violated the
provisions of Section 25-H of the Act as well, to my mind, does not appear to have been
substantiated. The petitioner’s affidavit Ex.PW1/A, as also his cross-examination as PW1 are
non-existent in the names of the persons who were allegedly appointed by the respondent after
his retrenchment. The materials on record, thus, being too scanty and nebulous to lend assurance
to his allegation that new/fresh hands were appointed after the termination of his services, the
respondent cannot be said to have been proved to have violated the provisions of Section 25-H of
the Act.

23. The learned Deputy District Attorney for the respondent contended that there
being an inordinate delay in the steps taken by the petitioner for the redressal of his grievance,
his claim suffers from the vice of delay and laches, which disentitles him to the relief(s) he has
prayed for. The claim as such is not maintainable. This contention, to my thinking, appears to be
ill conceived. The question of delay and laches was considered by the Hon’ble Supreme Court in
case titled as Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society
Limited and Another, (1999) 6 SCC 82, wherein it was inter-alia held:—

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the
proceeding under the ID Act. The relief under the ID Act cannot be denied
merely on the ground of delay. The plea of delay if raised by the employer is
required to be proved as a matter of fact by showing the real prejudice and not
as a merely hypothetical defence. No reference to the Labour Court can be
generally questioned on the ground of delay alone”.
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24. In view of the aforesaid binding precedent, it cannot be said that the petition is hit by
the vice of delay and laches. Of course, the delay in raising the industrial dispute by a
workman can be taken into account by the Court while granting the relief(s) claimed. The
observations made by our own Hon’ble High Court in case titled as Liaq Ram vs. State of H.P.
and ors., 2012 (2) Him. L.R.(FB) 580 (majority view)_will also be advantageous on this aspect
of the matter.

23. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in view
all relevant factors including the mode and manner of appointment, nature of employment,
length of service, the ground on which termination has been set aside and the delay in raising
industrial dispute before grant of relief in an industrial dispute. It was also observed that the
workman had worked for 286 days and had raised industrial dispute in the year 1992, whereas
his services had been terminated in the year 1986 and had raised industrial dispute after six
years. It was held that though the compensation awarded by the Single Judge of the Hon’ble
High Court was too low and liable to be enhanced by the Division Bench, but surely
reinstatement of the workman in the facts and circumstances was not the appropriate relief and
thus a lump-sum of Rs.1 lakh along-with interest @ 9% per annum had been awarded. Recently,
in case titled as Deputy Executive Engineer vs. Kuberbhai Kanjibhai 2019 (160) FLR 651, by
relying upon the cases of Bharat Sanchar Nigam Limited vs. Bhurumal (2014) 7 SCC 177 and
District Development Officer & another vs. Satish Kantilal Amerelia 2018 (156) FLR 266
(SC), it has been held by the Hon’ble Supreme Court that where the workman had worked as a
daily wager or muster roll employee hardly for a few years and where the dispute had been
raised by him almost after 15 years of his alleged termination, he was held entitled only for
lump sum monetary compensation in full and final satisfaction of his claim of reinstatement
and other consequential benefits. Similarly, in case titled as State of Uttarakhand & Anr. vs.
Raj Kumar, 2019 (160) FLR 791, the Hon’ble Supreme Court has held that where a daily wager
has worked for about a year and a dispute was raised by him after 25 years of the alleged
termination, he had no right to claim regularization and was only entitled to lump sum monetary
compensation in full and final satisfaction of his claim of reinstatement and consequential
benefits. In the case on hand before this Court, the factors which have weighed are that the
petitioner had worked with the respondent for 185 days as a non-skilled worker. His services,
as per the reference were disengaged in July, 2004 and he had raised the industrial dispute by
issuance of demand notice after more than seven years i.e. demand notice was given on 08-7-
2012. Taking into consideration the factors mentioned above and the precedents laid down by the
Hon’ble Supreme Court in the aforementioned cases, the petitioner is not entitled for
reinstatement or for back wages, but only for a lump sum compensation.

26. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of 25,000/- (Rupees twenty five thousand only) would be an appropriate relief to
which the petitioner is entitled to in the facts and circumstances of the given case. It is further
made clear that the amount of compensation shall be paid within four months from the date of
receipt of Award, failing which the petitioner would be entitled to interest @ 9% per annum from
date of Award till its realization. Issues No. 2 and 3 are answered partly in the affirmative and
accordingly decided in favour of the petitioner, while issue No.l is answered in the negative and
decided against the respondent.

Issue No. 4 :

27. Not pressed.
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Relief :

28. In the light of what has been discussed hereinabove while recording the findings on
issues supra, the respondent is hereby directed to pay a compensation of 25,000/- (Rupees
twenty five thousand only) to the petitioner in lieu of the reinstatement, back wages, seniority
and past service benefits. Amount of compensation so awarded shall be paid by the respondent to
the petitioner within four months from the date of receipt of Award failing which the respondent
shall be liable to pay interest @ 9% per annum on the said amount from the date of award till
realization/deposit of the amount. In the peculiar facts and circumstances of the case, the parties
are left to bear their own costs. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 20™ day of January, 2020.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 453/2016
Date of Institution : 20-8-2016
Date of Decision :20-01-2020
Shri Prem Singh s/o Shri Karam Chand, r/o Village & P.O. Mindhal, Tehsil Pangi,
District Chamba, H.P. ....Petitioner.
Versus

The Executive Engineer, HPPWD Division Killar, Tehsil Pangi, District Chamba, H.P.
...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947
For the Petitioner : Sh. LS. Jaryal, AR
For the Respondent : Sh. Soham Kaushal, Dy. DA
Award :

The reference given below has been received from the appropriate Government for
adjudication:-

“Whether alleged termination of services of Sh. Prem Singh S/O Sh. Karam
Chand Village & P.O. Mindhal, Tehsil Pangi, Distt. Chamba H.P. during
7/2004 by the Executive Engineer, HPPWD Division, Killar (Pangi) Tehsil
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Pangi, District Chamba, H.P who had worked as beldar on daily wages basis
only for 159.5 days during the year 2001 to 2004 and has raised his industrial
dispute vide demand notice dated 18/1/2013 after more than 8 years, allegedly
without complying with the provisions of the Industrial Disputes Act, 1947 is
legal and justified? If not, keeping in view of working period during the year
2001 to 2004 and delay of more than 8 years in raising the industrial dispute,
what amount of back wages, seniority, past service benefits and compensation
the above ex-worker is entitled to from the above employer/management?”

2. The case of the petitioner as it emerges from the statement of claim is that he was
appointed as a daily waged beldar on muster roll basis in the year 1994. He had worked uptil
July, 2004 with the respondent. Fictional breaks were given to him from time to time so that 160
days could not be completed in each calendar year. For the tribal area, the State of Himachal
Pradesh has fixed a criteria of 160 days for the purpose of continuous service under Section 25-B
of the of the Industrial Disputes Act, 1947 (hereinafter referred to ‘the Act’ for short). The
respondent had unlawfully terminated the services of the petitioner. He had been retrenched
without giving notice of retrenchment and compensation in lieu thereof. The respondent had not
followed the principle of ‘first come last go’. The names of the juniors who were retained in
service by the respondent are Shri Jai Dass and twenty two others. After the termination of the
services of the petitioner, the respondent had appointed new/fresh hands. He was not given an
opportunity of re-employment. From the date of his disengagement, he is unemployed. He had
approached the respondent time and again to re-engage him, but without success. He is entitled
to regularization after completion of eight years of service with all consequential benefits. He has
been discriminated. The act and conduct of the respondent is illegal and unjustified. It is also
violative of Sections 25-F, 25-G and 25-H of the Act and Articles 14 and 16 of the Constitution
of India. The petitioner, thus, prays for his re-engagement with all consequential benefits.

3. On notice, the respondent appeared. He filed a reply taking preliminary objections
regarding lack of maintainability and that the petition is bad on account of delay and laches. The
contents of the petition were denied on merits. It is asserted that the petitioner was engaged as a
daily waged beldar in the year 2001 and he had worked as such till the year 2004. He had worked
intermittently with the department and had left the job of his own sweet will. He had been
coming to work at his own convenience. No fictional breaks had ever been given to him by the
respondent. He had not completed 160 days in any calendar year, as required for the tribal area
of Pangi. The services of the petitioner had never been terminated by the respondent. He had
never approached the respondent and had left the work of his own sweet will and volition.
Regarding the allegation of engagement of persons junior to the petitioner, it was asserted that
they were appointed as per orders of the Labour Court and as harness cases. No workman junior to
the petitioner had ever been retained in service by the respondent. The respondent had not
violated the principle of ‘last come first go’. If the petitioner had been terminated in the year
2004, he certainly would have raised an industrial dispute forthwith. It was only raised by him
before the Labour Officer in the year 2013, i.e. after about 09 years. Since the services of the
petitioner had not been terminated by the respondent, the question of issuance of notice or wages
in lieu thereof did not arise and there was also no necessity to charge-sheet or issue any notice to
him after his termination. It was specifically asserted that the petitioner was an agriculturist and
was gainfully employed, hence was not entitled to back wages. The respondent, thus, prays for
the dismissal of the claim petition.

4. While filing the rejoinder the petitioner controverted the averments made in the
reply and reiterated those in the statement of claim.

5. Out of the pleadings of the parties, the following issues were settled for
determination and adjudication by this Tribunal vide order dated 12-6-2018:-
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1.  Whether termination of service of petitioner by the respondent from July, 2004
is/was legal and justified as alleged? .. OPP.

2. If issue No.l is proved in affirmative, to what service benefits the petitioner is
entitled to? .. OPP.

3. Whether the claim petition is not maintainable in the present form as alleged?

.. OPR.
4.  Whether the claim petition is bad on account of delay and laches as alleged? . .OPR.

Relief:

6. Thereafter, evidence was led by the parties to the lis in support of the issues so
framed.

7. Arguments of the learned Authorized Representative for the petitioner and the
learned Deputy District Attorney for the respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:-

Issue No.1 :  Decided accordingly

Issue No. 2 : Lump sum compensation of
325,000/-

Issue No. 3 : Not pressed

Issue No. 4 : Negative

Relief. :  Petition is partly allowed awardin

lump sum compensation of
%25,000/- as per the operative part of the award.

REASONS FOR FINDINGS
Issues No.1,2 and 4 :

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. The petitioner, namely, Shri Prem Singh examined himself as PW1 and filed his
affidavit in evidence, which is exhibited as Ex. PW1/A. In his affidavit, he reiterated the contents
of his statement of claim. He also filed documents purportedly in support of his claim, which are
Ex.PW1/B to Ex. PW1/L.

In the cross-examination, he denied that he had not worked as a daily waged beldar in
the department from the year 2001 uptil the year 2004. Volunteered that, he had worked from the
year 1994 uptil July, 2004. He denied that he had not worked in the department from the year
1994 uptil the year 2001. He also denied that he had not worked for 160 days in all the years to
fulfill the criteria. He specifically denied that no junior to him was kept at work by the
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department. He owns land. He admitted that he does the days drudgery privately. He denied that
he is making a phoney statement.

11. Conversely, Shri Rajeev Kumar, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4 of
the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him. In the
cross-examination, he admitted that the petitioner was employed as a daily waged worker in the
department. He was also categorical that no appointment letter had been issued while engaging
the petitioner. He also clearly admitted that during the period of work, no departmental inquiry
had been initiated against the petitioner. He also clearly admitted that as per the record, the
petitioner had never been called again for work. Volunteered that, he had left the job of his own.
He also admitted that as per the Court orders, when the co-workers were re- engaged, the
petitioner had not been called for work.

12. Ex. RW1/B is the mandays chart relating to the petitioner.
13. Ex. RW1/C is the mandays chart relating to the co-workers.

14. The version of the petitioner is that his services were engaged as a daily waged
beldar by the respondent in year 1994 and had worked as such till July, 2004. The respondent has
pleaded that the petitioner was appointed as a daily waged beldar in the year 2001 and he had
worked as such uptil the year 2004. Although, the petitioner (PW1) in his cross-examination
denied the fact that he had been engaged in the year 2001 by the respondent and had worked only
uptil the year 2004, but the respondent has proved on record the mandays chart pertaining to the
petitioner as Ex. RW1/B. Its perusal discloses that the services of the petitioner were engaged by
the respondent in the month of June, 2001 for the first time as a daily waged beldar and that he
had only worked as such uptil July, 2004. The claimant/petitioner has not placed or exhibited on
record any document to show that he was appointed by the respondent in the year 1994, as
claimed.

15. The first and foremost point which comes to the fore for determination is whether the
petitioner had been disengaged from service or he himself had abandoned the job.

16. It is well known that the abandonment has to be proved like any other fact by the
respondent/employer. The burden of proving of abandonment is upon the respondent. It has
been laid down by our own Hon’ble High Court in case titled as Narain Singh vs. The State of
Himachal Pradesh & Ors., 2016 (3) Him L.R. 1875 that voluntarily abandonment of work by a
workman is required to be established by way of cogent and reliable evidence by the employer.
Similarly, in case titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017
(1) Him L.R. 286, it has been held by our own Hon’ble High Court that abandonment is not to
be lightly presumed, but it has to be unequivocally proved by the employer. Simply because a
workman fails to report for duty, it cannot be presumed that he has left/abandoned the job. Mere
statement of Shri Rajeev Kumar, (RW1) alleging that the workman had abandoned the services
is entirely insufficient to discharge the said onus. Admittedly, no disciplinary proceedings were
initiated against the petitioner by the respondent for his alleged willful absence from duty.
Absence from duty is a serious misconduct and the principle of natural justice did require that
some sort of a fact finding inquiry was got conducted by the respondent. In the present case as it
emerges from the evidence on record, so was not done by the respondent. Then, ‘animus’ to
abandon, it is well settled, must necessarily be shown to exist, before a case of abandonment can
be said to have been made out. No evidence of any such ‘animus’ on the part of the petitioner is
forthcoming in the present case. Thus, the plea of abandonment put forth by the
respondent/employer is not established.
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17. Now the question: Whether in terminating the services of the petitioner, the
respondent is proved to have violated the provisions of Section 25-F of the Act. The answer, to
my mind, is in the negative in view of the material on record.

18. Section 25-B of the Act defines “continuous service”. In terms of Sub Section (2) of
Section 25-B that if a workman during a period of twelve calendar months preceding the date with
reference to which calculation is to be made, has actually worked under the employer 240 days
within a period of one year, he will be deemed to be in continuous service. However, the
number of minimum requisite days specified for the tribal area of Pangi Sub-Division in Chamba
District is 160 days. The burden of proof is on the petitioner to show that he had worked for 160
days in preceding twelve calendar months prior to his alleged retrenchment. In R.M. Yellatty vs.
Assistant Executive Engineer, (2006) 1 SCC 106, it has been laid by the Hon’ble Supreme
Court that the burden of proof is on the claimant to show that he had worked for 240 days in a
given year.

19. Applying the principles laid down in the above case by the Hon’ble Supreme
Court, it was required of the petitioner to establish on record that he had worked continuously for a
period 160 days in a block of twelve calendar months anterior to the date of his alleged
termination, which as per the reference took place in the month of July, 2004. From the mandays
chart Ex. RW1/B placed on the file, it becomes clear that the petitioner had not completed 160
days of continuous work in a block of twelve calendar months preceding the date/month of his
retrenchment, i.e. July, 2004, as envisaged under Section 25-B of the Act. It has been laid down
by the Hon’ble Supreme Court in case titled as Mohd. Ali vs. State of Himachal Pradesh and
Ors., (2019) 1 SCC (L&S) 138 that when the workman had not worked for the required 240 days
of working in the period of twelve calendar months preceding the date of dismissal, he is not
entitled to take the benefits of the provisions of Section 25-F of the Act. Therefore, the provisions
of Section 25-F of the Act are not attracted in this case.

20. The principle of “last come first go” is envisaged under Section 25G of the Act. The
said Section provides:-

“25-G. Procedure for retrenchment.- Where any workman in an industrial
establishment, who is a citizen of India, is to be retrenched and he belongs to a
particular category of workmen in that establishment, in the absence of any
agreement between the employer and the workman in this behalf, the employer shall
ordinarily retrench the workman who was the last person to be employed in that
category, unless for reasons to be recorded the employer retrenches any other
workman”.

21. Ex. RWI/C i.e. the year-wise mandays chart of beldar category relating to Shri
Hukkam Chand and twenty six others, reveals that Smt. Ram Dei was appointed by the
respondent in the year 2003, whereas the services of Shri Sham Lal and Shri Gautam Singh were
engaged in the years 2006 and 2007 respectively. Of course, a note has been given on Ex.
RWI1/C that Smt. Ram Dei was engaged as per the orders of the Court/Tribunal, but that would
not defeat the claim of the petitioner that she was junior to him. A note has also been given on
Ex.RW1/C that S/Shri Sham Lal and Gautam Singh were appointed on compassionate grounds.
But, however, the dates of deaths of their fathers have not come on the file. Admittedly, both the
above named persons and Smt. Ram Dei are still serving the respondent/department and their
services were engaged after the engagement of the services of the petitioner, which as per
Ex.RW1/B took place on June, 2001. There is nothing on record to show that the fathers of
S/Shri Sham Lal and Gautam Singh were senior to the petitioner. It is also not made out from the
record that the petitioner was junior to Smt. Ram Dei. This indicates that persons junior to the
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petitioner are still serving the respondent/department. The latter had failed to adhere to the
principle of ‘last come first go’. Retaining the juniors at the cost of senior is nothing but unfair
labour practice. There is nothing on the file to establish that at the time of engaging/re-engaging
the persons junior to the petitioner, an opportunity of re-employment was afforded to him.

22. Since, the provisions of Section 25-G of the Act have been contravened, it was not
obligatory for the petitioner to have completed 160 days in a block of twelve calendar
months preceding termination to derive benefit under this Section of the Act. For taking this
view, I am guided by the judgment rendered by our own Hon’ble High Court in case titled as
State of Himachal Pradesh & Anr. Vs. Shri Partap Singh, 2017 (1) Him L.R. 286.

23. Such being the situation, I have no hesitation to conclude that respondent has
contravened the provisions of Section 25-G of the Act.

24. However, the petitioner’s allegation that the respondent had violated the
provisions of Section 25-H of the Act as well, to my mind, does not appear to have been
substantiated. The petitioner’s affidavit Ex.PW1/A, as also his cross-examination as PW1 are
non-existent in the names of the persons who were allegedly appointed by the respondent after
his retrenchment. The materials on record, thus, being too scanty and nebulous to lend assurance
to his allegation that new/fresh hands were appointed after the termination of his services, the
respondent cannot be said to have been proved to have violated the provisions of Section 25-H of
the Act.

25. The learned Deputy District Attorney for the respondent contended that there
being an inordinate delay in the steps taken by the petitioner for the redressal of his grievance,
his claim suffers from the vice of delay and laches, which disentitles him to the relief(s) he has
prayed for. The claim as such is not maintainable. This contention, to my thinking, appears to be
ill conceived. The question of delay and laches was considered by the Hon’ble Supreme Court in
case titled as Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society
Limited and Another, (1999) 6 SCC 82, wherein it was inter-alia held:-

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the
proceeding under the ID Act. The relief under the ID Act cannot be denied merely on
the ground of delay. The plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a merely
hypothetical defence. No reference to the Labour Court can be generally questioned
on the ground of delay alone”.

26. In view of the aforesaid binding precedent, it cannot be said that the petition is hit by
the vice of delay and laches. Of course, the delay in raising the industrial dispute by a
workman can be taken into account by the Court while granting the relief(s) claimed. The
observations made by our own Hon’ble High Court in case titled as Liaq Ram vs. State of H.P.
and ors., 2012 (2) Him. L.R.(FB) 580 (majority view) will also be advantageous on this aspect
of the matter.

27. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in view
all relevant factors including the mode and manner of appointment, nature of employment,
length of service, the ground on which termination has been set aside and the delay in raising
industrial dispute before grant of relief in an industrial dispute. It was also observed that the
workman had worked for 286 days and had raised industrial dispute in the year 1992, whereas
his services had been terminated in the year 1986 and had raised industrial dispute after six
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years. It was held that though the compensation awarded by the Single Judge of the Hon’ble
High Court was too low and liable to be enhanced by the Division Bench, but surely
reinstatement of the workman in the facts and circumstances was not the appropriate relief and
thus a lump-sum of Rs.1 lakh along-with interest @ 9% per annum had been awarded. Recently, in
case titled as Deputy Executive Engineer vs. Kuberbhai Kanjibhai 2019 (160) FLR 651, by
relying upon the cases of Bharat Sanchar Nigam Limited vs. Bhurumal (2014) 7 SCC 177 and
District Development Officer & another vs. Satish Kantilal Amerelia 2018 (156) FLR 266 (SC)
, it has been held by the Hon’ble Supreme Court that where the workman had worked as a daily
wager or muster roll employee hardly for a few years and where the dispute had been raised by
him almost after 15 years of his alleged termination, he was held entitled only for lump sum
monetary compensation in full and final satisfaction of his claim of reinstatement and other
consequential benefits. Similarly, in case titled as State of Uttarakhand & Anr. vs. Raj Kumar,
2019 (160) FLR 791, the Hon’ble Supreme Court has held that where a daily wager has worked
for about a year and a dispute was raised by him after 25 years of the alleged termination, he had
no right to claim regularization and was only entitled to lump sum monetary compensation in full
and final satisfaction of his claim of reinstatement and consequential benefits. In the case on
hand before this Court, the factors which have weighed are that the petitioner had worked with
the respondent for 159 days as a non-skilled worker. His services, as per the reference were
disengaged in July, 2004 and he had raised the industrial dispute by issuance of demand notice
after more than eight years i.e. demand notice was given on 18.1.2013. Taking into consideration
the factors mentioned above and the precedents laid down by the Hon’ble Supreme Court in the
aforementioned cases, the petitioner is not entitled for reinstatement or for back wages, but only
for a lump sum compensation.

28. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of I25,000/- (Rupees twenty five thousand only) would be an appropriate relief to
which the petitioner is entitled to in the facts and circumstances of the given case. It is further
made clear that the amount of compensation shall be paid within four months from the date of
receipt of Award, failing which the petitioner would be entitled to interest @ 9% per annum from
date of Award till its realization. Issues No. 1 and 2 are decided accordingly, while issue No. 4 is
answered in the negative and decided against the respondent.

Issue No. 3 :

29. Not pressed.
Relief :

30. In the light of what has been discussed hereinabove while recording the findings on
issues supra, the respondent is hereby directed to pay a compensation of "25,000/- (Rupees
twenty five thousand only) to the petitioner in lieu of the reinstatement, back wages, seniority
and past service benefits. Amount of compensation so awarded shall be paid by the respondent to
the petitioner within four months from the date of receipt of Award failing which the respondent
shall be liable to pay interest @ 9% per annum on the said amount from the date of award till
realization/deposit of the amount. In the peculiar facts and circumstances of the case, the parties
are left to bear their own costs. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 20" day of January, 2020.
Sd/-
(YOGESH JASWAL),
Presiding Judge,
Labour Court-cam-Industrial
Tribunal, Kangra at Dharamshala, H.P.
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IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. . 163/2016
Date of Institution . 17-3-2016
Date of Decision : 21-01-2020

Smt. Sumitra w/o Shri Mahesh, r/o Village Kuthah, P.O. Dharwas, Tehsil Pangi,
District Chamba, H.P. .. Petitioner.

Versus

The Executive Engineer, H.P.P.W.D. Division, Pangi at Killar, Tehsil Pangi, District
Chamba, H.P. .. Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. Rajeev Dharmani, Adv.
For the Respondent : Sh. Soham Kaushal, Dy. D.A.

Award :

The reference given below has been received from the appropriate Government for
adjudication:

“Whether alleged termination of services of between Smt. Sumitra, W/o Sh.
Mahesh Kuthah P/O Dharwas, Tehsil Pangi, Distt. Chamba H.P. from 2004 by the
Executive Engineer, IPH & HPPWD Division, Pangi at Killar Tehsil Pangi District
Chamba, H.P. who had worked as beldar on daily wages basis only for 57 days,
26 days, 30 days, 107 days, 59 days, 44.5 days, 135 days, 26 days, 138.5 days,
100 days, 118 days and 59 days during the year 1990, 1991, 1992, 1993, 1994,
1995, 1997, 1999, 2001, 2002, 2003 and 2004 and had raised her industrial dispute
vide demand notice dated nil (received in the office of Labour Officer Chamba on
29.05.2012) after more than 8 years, allegedly without complying with the provisions
of the Industrial Disputes Act, 1947 is legal and justified? If not, keeping in view
of working period during the year 1990 to 2004 and delay of more than 8 years in
raising the industrial dispute, what amount of back wages, seniority, past service
benefits and compensation the above ex-worker is entitled to from the above
employer/management?”

2. The case of the petitioner as it emerges from the statement of claim is that she was
appointed as a daily waged beldar on muster roll basis in the year 1994. She had worked uptil
October, 2004 with the respondent. Fictional breaks were given to her from time to time so that
160 days could not be completed in each calendar year. For the tribal area, the State of Himachal
Pradesh has fixed a criteria of 160 days for the purpose of continuous service under Section 25-B
of the of the Industrial Disputes Act, 1947 (hereinafter referred to ‘the Act’ for short). The
respondent had unlawfully terminated the services of the petitioner. She had been retrenched
without giving notice of retrenchment and compensation in lieu thereof. The respondent had not
followed the principle of ‘first come last go’. The names of the juniors who were retained in
service by the respondent are S/Shri Suraj Ram, Chunku Ram, Budhi Ram, Dev Raj and
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Bameshwar Dutt. After the termination of the services of the petitioner, the respondent had
appointed new/fresh hands. She was not given an opportunity of re-employment. From the date
of her disengagement, she is unemployed. She had approached the respondent time and again to
re-engage her, but without success. She is entitled to regularization after completion of eight
years of service with all consequential benefits. She has been discriminated. The act and conduct
of the respondent is illegal and unjustified. It is also violative of Sections 25-F, 25-G and 25-H of
the Act and Articles 14, 16 and 21 of the Constitution of India. The petitioner, thus, prays for her
re-engagement with all consequential benefits.

3. On notice, the respondent appeared. He filed a reply taking preliminary objections
regarding lack of maintainability and that the petition is bad on account of delay and laches. The
contents of the petition were denied on merits. It is asserted that the petitioner was engaged as a
daily waged beldar in the year 1990 and she had worked as such till the year 2004. She had
worked intermittently with the department and had left the job of her own sweet will. She had
been coming to work at her own convenience. No fictional breaks had ever been given to her by
the respondent. She had not completed 160 days in any calendar year, as required for the tribal
area of Pangi. The services of the petitioner had never been terminated by the respondent. She
had never approached the respondent and had left the work of her own sweet will and volition.
Regarding the allegation of engagement of persons junior to the petitioner, it was asserted that
they were appointed as per orders of the Labour Court. No workman junior to the petitioner has
been retained in service by the respondent. The respondent has not violated the principle of ‘last
come first go’. If the petitioner had been terminated in the year 2004, she certainly would have
raised an industrial dispute forthwith. It was only raised by her before the Labour Officer in the
year 2011, i.e. after about seven years. Since the services of the petitioner had not been terminated
by the respondent, the question of issuance of notice or wages in lieu thereof did not arise and
there was also no necessity to charge-sheet or issue any notice to her after her termination. It was
specifically asserted that the petitioner was an agriculturist and was gainfully employed, hence
was not entitled to back wages. The respondent, thus, prays for the dismissal of the claim petition.

4. While filing the rejoinder the petitioner controverted the averments made in the
reply and reiterated those in the statement of claim.

5. Out of the pleadings of the parties, the following issues were settled for
determination and adjudication by this Tribunal vide order dated 21-11-2018:-

1. Whether termination of the service of the petitioner by the respondent from year,

2004 is/was legal and justified as alleged? .. OPP

2. If issue no.l is proved in affirmative, to what service benefits petitioner is entitled
to? . . OPP.
3. Whether the petition is not maintainable in the present form as alleged? .. OPR.

4.  Whether the claim petition is bad on account of delay and laches on the part of
petitioner as alleged? ..OPR.

Relief.

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.
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7. Arguments of the learned counsel for the petitioner and the learned Deputy
District Attorney for the respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:-

Issue No.1 : Decided accordingly

Issue No.2 : Lump sum compensation of 1,25,000/-
Issue No.3 : Negative

Issue No.4 . Negative

Relief. :Petition is partly allowed awarding

lump sum compensation of
%1,25,000/- as per the operative part of the award.

REASONS FOR FINDINGS
Issues No.1,2 and 4 :

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. The petitioner, namely, Smt. Sumitra examined herself as PWI1 and filed her
affidavit in evidence, which is exhibited as Ex. PWI1/A. In her affidavit, she reiterated the
contents of her statement of claim. She also filed documents purportedly in support of his claim,
which are Ex.PW1/B to Ex.PW1/C.

In the cross-examination, she stated that she had worked in the department from the year
1994 uptil October, 2004. She denied that she had not worked as a beldar in the department
from the year 1997 uptil October, 2004. She also denied that she had left the work of her own
accord. Further, she denied that she had not worked for 160 days in all the years to fulfill the
criteria. She owns land, which she cultivates. She denied that no junior to her had been kept at
work by the department. She further denied that the department had followed the provisions of the
Act. She denied that she is making a phoney statement.

11. Conversely, Shri Rajeev Kumar, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4 of
the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him. In the
cross-examination, he admitted that the petitioner was employed as a daily waged worker in the
department. He was also categorical that no appointment letter had been issued while engaging
the petitioner. He also clearly admitted that during the period of work, no departmental inquiry
had been initiated against the petitioner. He also clearly admitted that as per the record, the
petitioner had never been called again for work. Volunteered that, she had left the job of her own.
He also admitted that as per the Court orders, when the co-workers were re-engaged, the
petitioner had not been called for work.

12. Ex. RW1/B is the mandays chart relating to the petitioner.

13. Ex. RW1/C is the mandays chart relating to the co-workers.
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14. It is the admitted case of the parties that the services of the petitioner were
engaged as a daily waged beldar by the respondent/department. The mandays chart, Ex.RW1/B
produced by the respondent is not in dispute. Its perusal discloses that the services of the
petitioner were initially engaged in the month of August, 1990 by the respondent.

15. The first and foremost point which comes to the fore for determination is whether the
petitioner had been disengaged from service or she herself had abandoned the job.

16. It is well known that the abandonment has to be proved like any other fact by the
respondent/employer. The burden of proving of abandonment is upon the respondent. It has
been laid down by our own Hon’ble High Court in case titled as Narain Singh vs. The State of
Himachal Pradesh & Ors., 2016 (3) Him L.R. 1875_that voluntarily abandonment of work by a
workman is required to be established by way of cogent and reliable evidence by the employer.
Similarly, in case titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017
(1) Him L.R. 286, it has been held by our own Hon’ble High Court that abandonment is not to
be lightly presumed, but it has to be unequivocally proved by the employer. Simply because a
workman fails to report for duty, it cannot be presumed that he has left/abandoned the job. Mere
statement of Shri Rajeev Kumar, (RW1) alleging that the workman had abandoned the services
is entirely insufficient to discharge the said onus. Admittedly, no disciplinary proceedings were
initiated against the petitioner by the respondent for her alleged willful absence from duty.
Absence from duty is a serious misconduct and the principle of natural justice did require that
some sort of a fact finding inquiry was got conducted by the respondent. In the present case, as it
emerges from the evidence on record, so was not done by the respondent. Then, ‘animus’ to
abandon, it is well settled, must necessarily be shown to exist, before a case of abandonment can
be said to have been made out. No evidence of any such ‘animus’ on the part of the petitioner is
forthcoming in the present case. Thus, the plea of abandonment put forth by the
respondent/employer is not established.

17. Now the question: Whether in terminating the services of the petitioner, the
respondent is proved to have violated the provisions of Section 25-F of the Act. The answer, to
my mind, is in the negative in view of the material on record.

18. Though, the petitioner in her statement of claim as well as her affidavit Ex.PW1/A
claimed that she had completed more than 160 days in the preceding twelve calendar months, but
this fact is not supported by any other oral or documentary evidence on record.

19. Section 25-B of the Act defines “continuous service”. In terms of Sub Section (2) of
Section 25-B that if a workman during a period of twelve calendar months preceding the date with
reference to which calculation is to be made, has actually worked under the employer 240 days
within a period of one year, she will be deemed to be in continuous service. However, the
number of minimum requisite days specified for the tribal area of Pangi Sub-Division in Chamba
District is 160 days. The burden of proof is on the petitioner to show that she had worked for 160
days in preceding twelve calendar months prior to her alleged retrenchment. In R.M. Yellatty vs.
Assistant Executive Engineer, (2006) 1 SCC 106, it has been laid by the Hon’ble Supreme
Court that the burden of proof is on the claimant to show that he had worked for 240 days in a
given year.

20. Applying the principles laid down in the above case by the Hon’ble Supreme
Court, it was required of the petitioner to establish on record that she had worked continuously
for a period 160 days in a block of twelve calendar months anterior to the date of her alleged
termination, which as per the statement of claim took place in October, 2004. No mandays chart
of the petitioner is there on the file to establish that she had worked continuously for a period of
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160 days in a block of twelve calendar months prior to the date of her alleged termination, as
envisaged under Section 25-B of the Act. Rather, it is evident from the mandays chart,
Ex.RWI1/B that she had only worked for 67 days in the immediate preceding year of her
dismissal, which is below the required 160 days of working in the period of twelve calendar
months preceding the date of dismissal. It has been laid down by the Hon’ble Supreme Court in
case titled as Mohd. Ali vs. State of Himachal Pradesh and Ors., (2019) 1 SCC (L&S) 138_that
when the workman had not worked for the required 240 days of working in the period of twelve
calendar months preceding the date of dismissal, he is not entitled to take the benefits of the
provisions of Section 25-F of the Act. Therefore, the provisions of Section 25-F of the Act are
not attracted in this case.

21. The principle of “last come first go” is envisaged under Section 25G of the Act. The
said Section provides:-

“25-G. Procedure for retrenchment.- Where any workman in an industrial
establishment, who is a citizen of India, is to be retrenched and she belongs to a
particular category of workmen in that establishment, in the absence of any
agreement between the employer and the workman in this behalf, the employer shall
ordinarily retrench the workman who was the last person to be employed in that
category, unless for reasons to be recorded the employer retrenches any other
workman”.

22. Placed on record by the respondent is the year-wise mandays detail of four workers in
HPPWD Division, Killar (Pangi), as Ex.RW1/C. Similar mandays details has also been proved
on record by the petitioner as Ex.PW1/C. The mandays detail reveals that Shri Suraj Ram was
appointed in the year 1997, whereas the services of Shri Chunku Ram and Shri Budhi Ram were
engaged in the years 2000 and 2001 respectively. At the cost of reiteration, I will like to add that
the month and year of initial appointment of the petitioner as per Ex.RW1/B is August, 1990.
There is nothing on record to show that the above named workers were senior to the petitioner.
This indicates that persons junior to the petitioner are still serving the respondent/department.
The latter had failed to adhere to the principle of ‘last come first go’. Retaining the juniors at
the cost of senior is nothing but unfair labour practice. There is nothing on the file to establish
that at the time of re-engaging the persons junior to the petitioner, an opportunity of re-
employment was afforded to her.

23. Such being the situation, I have no hesitation to conclude that respondent has
contravened the provisions of Sections 25-G of the Act.

24. Faced with the situation, it was contended for the respondent that the junior
workers had been engaged and retained in service as per the orders of Labour Court-cum-
Industrial Tribunal. No doubt, a note has been given in Ex. RW1/C (also Ex.PW1/C) that all the
above named workers had been re-engaged as per the orders of Labour Court-cum-Industrial
Tribunal, but merely because on the basis of orders of the Court the aforesaid persons shown
therein had been re-engaged does not defeat the claim of petitioner that they were junior to her.
Even if the petitioner has failed to prove on record that she had worked for more than 160 days
and that as per the policy framed by the Government of Himachal Pradesh from time to time, she
was entitled for regularization of her service, but the respondent cannot be absolved from his
accountability with regard to the provisions of Sections 25-G of the Act, which as discussed
above have been violated. (Please see State of Himachal Pradesh & Anr. Vs. Shri Partap
Singh, 2017 (1) Him L.R. 286).

25. However, the petitioner’s allegation that the respondent had violated the
provisions of Section 25-H of the Act as well, to my mind, does not appear to have been
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substantiated. The petitioner’s affidavit Ex.PW1/A, as also his cross-examination as PW1 are
non-existent in the names of the persons who were allegedly appointed by the respondent after
his retrenchment. The materials on record, thus, being too scanty and nebulous to lend assurance
to his allegation that new/fresh hands were appointed after the termination of his services, the
respondent cannot be said to have been proved to have violated the provisions of Section 25-H of
the Act.

26. The learned Deputy District Attorney for the respondent contended that there
being an inordinate delay in the steps taken by the petitioner for the redressal of her grievance,
her claim suffers from the vice of delay and laches, which disentitles her to the relief(s) she has
prayed for. The claim as such is not maintainable. This contention, to my thinking, appears to be
ill conceived. The question of delay and laches was considered by the Hon’ble Supreme Court in
case titled as Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society
Limited and Another, (1999) 6 SCC 82, wherein it was inter-alia held:-

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the
proceeding under the ID Act. The relief under the ID Act cannot be denied merely on
the ground of delay. The plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a merely
hypothetical defence. No reference to the Labour Court can be generally questioned
on the ground of delay alone”.

27. In view of the aforesaid binding precedent, it cannot be said that the petition is hit by
the vice of delay and laches. Of course, the delay in raising the industrial dispute by a
workman can be taken into account by the Court while granting the relief(s) claimed. The
observations made by our own Hon’ble High Court in case titled as Liaq Ram vs. State of H.P.
and ors., 2012 (2) Him. L.R.(FB) 580 (majority view) will also be advantageous on this aspect
of the matter.

28. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in view
all relevant factors including the mode and manner of appointment, nature of employment,
length of service, the ground on which termination has been set aside and the delay in raising
industrial dispute before grant of relief in an industrial dispute. It was also observed that the
workman had worked for 286 days and had raised industrial dispute in the year 1992, whereas
his services had been terminated in the year 1986 and had raised industrial dispute after six
years. It was held that though the compensation awarded by the Single Judge of the Hon’ble
High Court was too low and liable to be enhanced by the Division Bench, but surely
reinstatement of the workman in the facts and circumstances was not the appropriate relief and
thus a lump-sum of Rs.1 lakh along-with interest @ 9% per annum had been awarded. Recently, in
case titled as Deputy Executive Engineer vs. Kuberbhai Kanjibhai 2019 (160) FLR 651, by
relying upon the cases of Bharat Sanchar Nigam Limited vs. Bhurumal (2014) 7 SCC 177 and
District Development Officer & another vs. Satish Kantilal Amerelia 2018 (156) FLR 266 (SC)
, it has been held by the Hon’ble Supreme Court that where the workman had worked as a daily
wager or muster roll employee hardly for a few years and where the dispute had been raised by
him almost after 15 years of his alleged termination, he was held entitled only for lump sum
monetary compensation in full and final satisfaction of his claim of reinstatement and other
consequential benefits. Similarly, in case titled as State of Uttarakhand & Anr. vs. Raj Kumar,
2019 (160) FLR 791, the Hon’ble Supreme Court has held that where a daily wager has worked
for about a year and a dispute was raised by him after 25 years of the alleged termination, he had
no right to claim regularization and was only entitled to lump sum monetary compensation in full
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and final satisfaction of his claim of reinstatement and consequential benefits. In the case on
hand before this Court, the factors which have weighed are that the petitioner had worked with
the respondent for 900 days as a non-skilled worker. Her services, as per the reference were
disengaged in the year 2004 and had raised the industrial dispute by issuance of demand notice
after more than eight years i.e. demand notice was given on 29-5-2012. Taking into consideration
the factors mentioned above and the precedents laid down by the Hon’ble Supreme Court in the
aforementioned cases, the petitioner is not entitled for reinstatement or for back wages, but only
for a lump sum compensation.

29. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of '1,25,000/- (Rupees one lakh twenty five thousand only) would be an
appropriate relief to which the petitioner is entitled to in the facts and circumstances of the given
case. It is further made clear that the amount of compensation shall be paid within four months
from the date of receipt of Award, failing which the petitioner would be entitled to interest @ 9%
per annum from date of Award till its realization. Issues no. 1 and 2 are decided accordingly,
while issue no.4 is answered in the negative and decided against the respondent.

Issue No. 3

30. It has not been shown by the respondent as to how the present petition/statement of
claim is not maintainable. Moreover, this issue was not pressed for by the learned Deputy
District Attorney appearing for the respondent at the time of arguments. Otherwise also, from the
pleadings, it cannot be said that the petition/statement of claim is not maintainable. Hence, this
issue is answered in the negative and decided against the respondent.

Relief :

31. In the light of what has been discussed hereinabove while recording the findings on
issues supra, the respondent is hereby directed to pay a compensation of "1,25,000/- (Rupees one
lakh twenty five thousand only) to the petitioner in lieu of the reinstatement, back wages,
seniority and past service benefits. Amount of compensation so awarded shall be paid by the
respondent to the petitioner within four months from the date of receipt of Award failing which
the respondent shall be liable to pay interest @ 9% per annum on the said amount from the date
of award till realization/deposit of the amount. In the peculiar facts and circumstances of the
case, the parties are left to bear their own costs. The reference is answered in the aforesaid terms.
A copy of this Award be sent to the appropriate Government for publication in the official
gazette and the file after due completion be consigned to the Record Room.

Announced in the open Court today this 21* day of January, 2020.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 460/2016
Date of Institution : 20-8-2016
Date of Decision : 23-01-2020
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Shri Beli Ram s/o Shri Dass, r/o Village Benegi, P.O. Tarella, Tehsil Churah, District
Chamba, H.P. .. Petitioner.

Versus

The Executive Engineer, H.P.P.W.D. Division Killar, Tehsil Pangi, District Chamba, H.P.
...Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner : Sh. Dharam Malhotra, Adv.
For the Respondent : Sh. Soham Kaushal, DDA

Award :

The reference given below has been received from the appropriate Government for
adjudication:-

“Whether alleged termination of services of Sh. Beli Ram S/O Sh. Dass Village
Benegi P.O. Tarella Tehsil Churah Distt. Chamba H.P from September, 2003 by
Executive Engineer, HPPWD Division, Killar (Pangi) Tehsil Pangi, District Chamba,
H.P. who had worked as beldar on daily wages basis only for 58 days during the
year August and September, 2003 and has raised his industrial dispute vide demand
notice dated 29/4/2015 after more than 12 years, allegedly without complying with
the provisions of the Industrial Disputes Act, 1947 is legal and justified? If not,
keeping in view of working period during the year mentioned as above and delay of
more than 12 years in raising the industrial dispute, what amount of back wages,
seniority, past service benefits and compensation the above ex-worker is entitled to
from the above employer/management?”

2. The case of the petitioner as it emerges from the statement of claim is that he was
appointed as a daily waged beldar w.e.f. April, 2001 by the respondent. He continuously worked
without breaks uptil September, 2003/2004 with the respondent. His services were orally
terminated by the respondent without any notice or reason. Thereafter, the petitioner had made
several requests to the respondent, but he was not re-engaged despite availability of work and
funds. Persons junior to him have been allowed to continue as beldars. The respondent has
completely ignored the provisions of Sections 25-F, 25-G and 25-H of the Industrial Disputes
Act, 1947 (hereinafter referred to as ‘the Act’ for short). He has worked for 160 days preceding
twelve calendar months. For the tribal area, the State of Himachal Pradesh has fixed a criteria of
160 days for the purpose of continuous service under Section 25-B of the Act. The act and
conduct of the respondent is illegal and unjustified. The petitioner, thus, prays for his re-
engagement with all consequential benefits.

3. On notice, the respondent appeared and filed a reply taking preliminary objections
regarding lack of maintainability and that the petition is bad on the ground of delay and laches.
The contents of the petition are denied on merits. It is asserted that the petitioner was engaged as a
daily waged beldar in the year 2003 and thereafter had left the job of his own sweet will. He
had been coming to work at his own convenience. No fictional breaks had ever been given to
him by the respondent. He had not completed 160 days in any calendar year. The services of the
petitioner had never been terminated by the respondent. He had never approached the respondent
for re-engagement. No person junior to the petitioner had ever been engaged in his place. There
has been no violation of any of the provisions of the Act by the respondent. It is admitted that a
demand notice dated 29.4.2015 was served upon the respondent by the petitioner. The
respondent, thus, prays for the dismissal of the claim.
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4. While filing the rejoinder the petitioner controverted the averments made in the
reply and reiterated those in the statement of claim.

5. Out of the pleadings of the parties, the following issues were settled for
determination and adjudication by this Tribunal vide order dated 04-10-2018:—

1.  Whether termination of service of petitioner by the respondent during September,

2003 is/was illegal and unjustified as alleged? .. OPP.

2. Ifissue No. 1 is proved in affirmative, to what service benefits petitioner is entitledto?.
. OPP.

3. Whether the claim petition is not maintainable in the present form? .. OPR.

4.  Whether the claim petition is bad on account of delay and laches on the part of
petitioner as alleged? . .OPR.

Relief.

6. Thereafter, evidence was led by the parties to the lis in support of the issues so
framed.

7. Arguments of the learned counsel for the petitioner and the learned Deputy
District Attorney for the respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:-

Issue No.1 : Negative
Issue No.2 : Negative
Issue No.3 : Affirmative
Issue No.4 : Negative
Relief. : Petition is dismissed as per the operative part of the
award.
REASONS FOR FINDINGS

Issues No.1 And 2 :

9. Both these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. The petitioner, namely, Shri Beli Ram examined himself as PWI1 and filed his
affidavit in evidence, which is exhibited as Ex. PW1/A. In his affidavit, he reiterated the contents
of his statement of claim.

In the cross-examination, he stated that he had worked in the department from the year
2001 uptil the year 2004. He admitted that he cannot produce any record showing that he had
worked from the year 2001 uptil the year 2004. He denied that he had not worked continuously
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in the department from the year 2001 uptil the year 2004. He further denied that the he had left
the work of his own sweet will. Further, he denied that he had not worked for 160 days in any of
the years to fulfill the criteria of tribal area. He admitted that he owns land, which he cultivates.
He denied that no junior to him was kept at work by the department. He denied that he is making a
phoney statement.

11. Conversely, Shri Rajeev Kumar, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4 of
the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

In the cross-examination, he admitted that the petitioner was employed as a daily waged
worker in the department. He was also categorical that no appointment letter had been issued
while engaging the petitioner. He also clearly admitted that during the period of work, no
departmental inquiry had been initiated against the petitioner. He also clearly admitted that as per
the record, the petitioner had never been called again for work. Volunteered that, he had left the
job of his own. He also admitted that as per the Court orders, when the co-workers were re-
engaged, the petitioner had not been called for work.

12. Ex.RW1/B is the copy of mandays chart relating to the petitioner.

13. It is the admitted case of the parties that the services of the petitioner were
engaged by the respondent/department. The mandays chart Ex.RWI1/B produced by the
respondent is not in dispute. Its perusal discloses that the services of the petitioner were initially
engaged in the month of May, 2002 by the respondent and that he had worked as such
intermittently uptil September, 2003.

14. Now the point which comes to the fore for determination is whether the petitioner had
been disengaged from service or he himself had abandoned the job?

15. It is well known that abandonment has to be proved like any other fact by the
respondent/employer. The burden of proving of abandonment is upon the respondent. Simply
because a workman fails to report for duty, it cannot be presumed that he has left/abandoned the
job. Mere statement of Shri Rajeev Kumar (RW1) alleging that the workman had abandoned the
services is entirely insufficient to discharge the said onus. Admittedly, no disciplinary
proceedings were initiated against the petitioner by the respondent for his alleged willful absence
from duty. Absence from duty is a serious misconduct and the principle of natural justice did
require that some sort of a fact finding inquiry was got conducted by the respondent. In the
present case so was not done by the respondent. Then, ‘animus’ to abandon, it is well settled,
must necessarily be shown to exist, before a case of abandonment can be said to have been made
out. No evidence of any such ‘animus’ on the part of the petitioner is forthcoming in the present
case. Thus, the plea of abandonment put forth by the respondent/employer is not established.

16. Now comes the question as to whether in the month of September, 2003, the
services of the petitioner were finally terminated by the respondent or not?

17. As per the reference received from the appropriate Government, the services of the
petitioner stood finally terminated during September, 2003. Section 10 (4) of the Act mandates
that the Labour Court/Industrial Tribunal shall confine its adjudication to the points of dispute
referred to it by the appropriate Government and the matters incidental thereto. No reference
has been received from the appropriate Government regarding the alleged final termination of the
services of the petitioner by the respondent in the month of September, 2004. However, looking
to the statement of claim and the sworn testimony of the petitioner, it is apparent that he has
claimed that his services had finally been terminated by the respondent in the month of
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September, 2004. Even while under cross-examination by the respondent, the petitioner
maintained that he had worked in the department from the year 2001 uptil the year 2004. Such
pleadings and evidence of the petitioner cannot be looked into by this Court, being beyond the
terms of the reference. Then, as per the mandays chart Ex.RW1/B, which is not in dispute, the
petitioner is shown to have worked for a period of 30 days in the month of September, 2003.
Thereafter, he is shown to have not worked even for a single day for the period from October,
2003 uptil December, 2005. Since, it has not been pleaded nor stated by the petitioner that
his services stood terminated by the respondent in the month of September, 2003, therefore, the
question of final termination of his services by the respondent (as per the reference) does not
arise. Rather, the same has become insignificant.

18. For the discussion and findings arrived at by me above, the allegations of the
petitioner that the principle of ‘last come first go’ had not been adhered to and that new/fresh
hands had also been appointed and further that he had not been given an opportunity of re-
engagement by the respondent after his termination pale into insignificance.

19. In view of the discussion and findings aforesaid, the petitioner is held to be not
entitled to any relief. Hence, both these issues are decided against the petitioner and in favour of
the respondent.

Issue No. 3 :

20. Taking in to account my findings on issues No. 1 and 2 above, it is held that the
claim petition is not maintainable in the present form. This issue is decided in favour of the
respondent and against the petitioner.

Issue No. 4 :

21. In Ajayab Singh vs. Sirhind Co-operative Marketing-cum-Processing Society

Limited and Another, (1999) 6 SCC 82, it has been observed by the Hon’ble Supreme Court

that:—
“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the
proceeding under the ID Act. The relief under the ID Act cannot be denied merely on
the ground of delay. The plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a merely
hypothetical defence. No reference to the Labour Court can be generally questioned
on the ground of delay alone”.

22. In view of the trite laid down in this ruling, it cannot be said that the petition is hit by
the vice of delay and laches. Hence, this issue is decided in favour of the petitioner and
against the respondent.

Relief :

23.  In the light of what has been discussed hereinabove, while recording the findings on
issues supra, the present claim petition merits dismissal and is accordingly dismissed, with no
order as to costs. The reference is answered in the aforesaid terms. A copy of this Award be sent
to the appropriate Government for publication in the official gazette and the file after due
completion be consigned to the Record Room.

Announced in the open Court today this 23" day of January, 2020.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P
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IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. 1 529/2016
Date of Institution : 23-8-2016
Date of Decision 1 23-01-2020

Shri Beli Ram s/o Shri Laxman, r/o Villlage Chaeque, P.O. Tarella, Tehsil Churah,
District Chamba, H.P. ....Petitioner.

Versus

The Executive Engineer, H.P.P.W.D. Division Killar, Tehsil Pangi, District Chamba, H.P.
.. Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. Dharam Malhotra, Adv.

For the Respondent : Sh. Soham Kaushal, Dy. D.A.

Award :

The reference given below has been received from the appropriate Government for
adjudication:

“Whether alleged termination of services of Sh. Beli Ram S/O Sh. Laxman
Village chaeque P.O. Tarella Tehsil Churah Distt. Chamba H.P. w.e.f. 1-9-2004 by
the Executive Engineer, HPPWD Division, Killar Tehsil Pangi District Chamba,
H.P. who had worked as beldar on daily wages basis only for 215 days during the
year 2001 to 2004 and has raised his industrial dispute vide demand notice dated
21-40-2015 after more than 11 years, allegedly without complying with the
provisions of the Industrial Disputes Act, 1947 is legal and justified? If not, keeping
in view of working period during the year 2001 to 2004 and delay of more than 11
years in raising the industrial dispute, what amount of back wages, seniority, past
service benefits and compensation the above ex-worker is entitled to from the
above employer/management?”

2. The case of the petitioner as it emerges from the statement of claim is that he was
appointed as a daily waged beldar w.e.f. April, 2001 by the respondent He continuously worked
without breaks uptil September, 2004 with the respondent. His services were orally terminated
by the respondent without any notice or reason. Thereafter, the petitioner had made several
requests to the respondent, but he was not re-engaged despite availability of work and funds.
Persons junior to him, namely, Shri Gautam Singh and Shri Sham Lal were engaged by the
respondent, but neither the petitioner was asked to join duty nor served with any notice. The
respondent has completely ignored the provisions of Sections 25-F, 25-G and 25-H of the
Industrial Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for short). He has worked for
160 days preceding twelve calendar months. For the tribal area, the State of Himachal Pradesh
has fixed a criteria of 160 days for the purpose of continuous service under Section 25-B of the
Act. The act and conduct of the respondent is illegal and unjustified. The petitioner, thus, prays
for his re-engagement with all consequential benefits.
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3. On notice, the respondent appeared and filed a reply taking preliminary objections
regarding lack of maintainability and that the petition is bad on the ground of delay and laches.
The contents of the petition are denied on merits. It is asserted that the petitioner was engaged as a
daily waged beldar in the year 2001 and had worked intermittently uptil the year 2004 with the
department and thereafter had left the job of his own sweet will. He had been coming to work at
his own convenience. No fictional breaks had ever been given to him by the respondent. He had
not completed 160 days in any calendar year. The services of the petitioner had never been
terminated by the respondent. He had never approached the respondent for re-engagement. No
person junior to the petitioner had ever been engaged in his place. There has been no violation of
any of the provisions of the Act by the respondent. It is admitted that a demand notice was
served upon the respondent in the year 2015 by the petitioner. The respondent, thus, prays for the
dismissal of the claim.

4. While filing the rejoinder the petitioner controverted the averments made in the
reply and reiterated those in the statement of claim.

5. Out of the pleadings of the parties, the following issues were settled for
determination and adjudication by this Tribunal vide order dated 21-11-2018:—

1. Whether termination of the services of the petitioner by the respondent w.e.f.

01-09-2004 is/was legal and justified as alleged? .. OPP.

2. Ifissue no. 1 is proved in affirmative, to what service benefits petitioner is entitled to?
. OPP.

3. Whether the petition is not maintainable in the present form as alleged? .. OPR.

4.  Whether the claim petition is bad on account of delay and latches on the part of the
petitioner as alleged? .. OPR.

Relief:

6. Thereafter, evidence was led by the parties to the lis in support of the issues so
framed.

7. Arguments of the learned counsel for the petitioner and the learned Deputy
District Attorney for the respondent heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:—

Issue No.1 : Decided accordingly

Issue No.2 : Lump sum compensation of 325,000/-
Issue No.3 : Negative

Issue No.4 : Negative

Relief. : Petition is partly allowed awarding

lump sum compensation of 25,000/-
as per the operative part of the award.
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REASONS FOR FINDINGS

Issues No. 1,2 and 4 :

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. The petitioner, namely, Shri Beli Ram examined himself as PW1 and filed his
affidavit in evidence, which is exhibited as Ex. PW1/A. In his affidavit, he reiterated the contents
of his statement of claim.

In the cross-examination, he stated that he had worked in the department from the year
2001 uptil the year 2004. He cannot produce any record which shows that he had worked in the
department from the year 2001 uptil the year 2004. He denied that he had not worked
continuously as a beldar in the department from the year 2001 uptil the year 2004. He also
denied that he had left the work of his own sweet will. Further, he denied that he had not worked
for 160 days in any of the years to fulfill the criteria of tribal area. He admitted that he owns
land, which he cultivates. He denied that he is making a phoney statement.
11. Conversely, Shri Rajeev Kumar, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RW1/A preferred as per Order 18 Rule 4 of
the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.
In the cross-examination, he admitted that the petitioner was employed as a daily waged worker
in the department. He was also categorical that no appointment letter had been issued while
engaging the petitioner. He also clearly admitted that during the period of work, no departmental
inquiry had been initiated against the petitioner. He also clearly admitted that as per the record, the
petitioner had never been called again for work. Volunteered that, he had left the job of his own.
He also admitted that as per the Court orders, when the co-workers were re- engaged, the
petitioner had not been called for work.

12. Ex.RW1/B is the copy of mandays chart relating to the petitioner.

13. It is the admitted case of the parties that the services of the petitioner were
engaged as a daily waged beldar by the respondent/department. The mandays chart, ExRW1/B
produced by the respondent is not in dispute. Its perusal discloses that the services of the
petitioner were initially engaged in the month of July, 2001 by the respondent.

14. The first and foremost point which comes to the fore for determination is whether the
petitioner had been disengaged from service or he himself had abandoned the job.

15. It is well known that the abandonment has to be proved like any other fact by the
respondent/employer. The burden of proving of abandonment is upon the respondent. Simply
because a workman fails to report for duty, it cannot be presumed that he has left/abandoned the
job. Mere statement of Shri Rajeev Kumar (RW1) alleging that the workman had abandoned the
services is entirely insufficient to discharge the said onus. Admittedly, no disciplinary
proceedings were initiated against the petitioner by the respondent for his alleged willful absence
from duty. Absence from duty is a serious misconduct and the principle of natural justice did
require that some sort of a fact finding inquiry was got conducted by the respondent. In the
present case as it emerges from the evidence on record, so was not done by the respondent.
Then, ‘animus’ to abandon, it is well settled, must necessarily be shown to exist, before a case of
abandonment can be said to have been made out. No evidence of any such ‘animus’ on the part
of the petitioner is forthcoming in the present case. Thus, the plea of abandonment put forth by
the respondent/employer is not established.
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16. Now the question: Whether in terminating the services of the petitioner, the
respondent is proved to have violated the provisions of Section 25-F of the Act. The answer, to
my thinking, is in the negative in view of the material on record.

17. Section 25-B of the Act defines “continuous service”. In terms of Sub Section (2) of
Section 25-B that if a workman during a period of twelve calendar months preceding the date with
reference to which calculation is to be made, has actually worked under the employer 240 days
within a period of one year, he will be deemed to be in continuous service. However, the
number of minimum requisite days specified for the tribal area of Pangi Sub-Division in Chamba
District is 160 days. The burden of proof is on the petitioner to show that he had worked for 160
days in preceding twelve calendar months prior to his alleged retrenchment. In R.M. Yellatty vs.
Assistant Executive Engineer, (2006) 1 SCC 106, it has been laid by the Hon’ble Supreme
Court that the burden of proof is on the claimant to show that he had worked for 240 days in a
given year.

18. Applying the principles laid down in the above case by the Hon’ble Supreme
Court, it was required of the petitioner to establish on record that he had worked continuously for a
period 160 days in a block of twelve calendar months anterior to the date of his alleged
termination, which as per the reference took place on 01-9-2004. No mandays chart of the
petitioner is there on the file to establish that he had worked continuously for a period of 160
days in a block of twelve calendar months prior to the date of his alleged termination, as
envisaged under Section 25-B of the Act. Rather, it is evident from the mandays chart,
Ex.RW1/B that he had only worked for 31 days in the preceding twelve calendar months from
the date of his termination, which is much below the required 160 days of working in the period
of twelve calendar months preceding the date of dismissal. It has been laid down by the Hon’ble
Supreme Court in case titled as Mohd. Ali vs. State of Himachal Pradesh and Ors., (2019) 1
SCC (L&S) 138 that when the workman had not worked for the required 240 days of working in
the period of twelve calendar months preceding the date of dismissal, he is not entitled to take
the benefits of the provisions of Section 25-F of the Act. Therefore, the provisions of Section 25- F
of the Act are not attracted in this case.

19. The principle of “last come first go” is envisaged under Section 25G of the Act. The
said Section provides:-

“25-G. Procedure for retrenchment.- Where any workman in an industrial
establishment, who is a citizen of India, is to be retrenched and he belongs to a
particular category of workmen in that establishment, in the absence of any
agreement between the employer and the workman in this behalf, the employer shall
ordinarily retrench the workman who was the last person to be employed in that
category, unless for reasons to be recorded the employer retrenches any other

>

workman”.

20. The petitioner in paragraph 3 of the statement of claim maintained that at the time his
services were terminated, persons junior to him were retained in service by the respondent. This
averment has not been established, as no seniority list of beldar category has been placed and
exhibited on record by the petitioner to show that persons junior to him were still serving the
respondent/department. Therefore, it cannot be held that the respondent had violated the
provisions of Section 25-G of the Act.

21. However, the petitioner’s allegation that the respondent had violated the
provisions of Section 25-H of the Act, to my mind, appears to have been substantiated. The
statement of claim is specifically existent in the names of the persons who were allegedly
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appointed by the respondent after his retrenchment. It has been claimed in the statement of claim
that Shri Sham Lal was appointed by the respondent on 2™ June, 2006, whereas the services of
Shri Gautam Singh were engaged on 7™ September, 2007. To the similar effect it has been
claimed by the petitioner in his affidavit Ex.PW1/A. This claim having not been challenged
during his cross-examination by the respondent deserves acceptance. More so, when the
pleadings and ocular evidence of the respondent do not refute the correctness of such fact.
Section 25-H of the Act, which is alleged to have been violated by the respondent says:

“25-H. Re-employment of retrenched workmen. Where any workmen are
retrenched, and the employer proposes to take into his employ any persons, he shall,
in such manner as may be prescribed, give an opportunity [to the retrenched
workmen who are citizens of India to offer themselves for re-employment, and such
retrenched workmen] who offer themselves for re- employment shall have preference
over other persons”

22. In view of this provision, where any workman has been retrenched, and the
employer proposes to take into his employment any person, he shall give an opportunity to the
retrenched workman to offer himself for re-employment and such retrenched workmen who
offers himself for re-employment shall have a preference over the other persons. There is nothing
on the file to establish that at the time of engaging new/fresh hands, an opportunity of re-
employment was afforded to the petitioner.

23. Such being the situation, I have no hesitation to conclude that the respondent has
contravened the provisions of Section 25-H of the Act. The termination of the services of the
petitioner is illegal and unjustified.

24. Faced with the situation, the learned Deputy District Attorney for the respondent
then contended that there being an inordinate delay in the steps taken by the petitioner for the
redressal of his grievance, his claim suffers from the vice of delay and laches, which disentitles
him to the relief(s) he has prayed for. The claim as such is not maintainable. This contention, to
my thinking, appears to be ill conceived. The question of delay and laches was considered by
the Hon’ble Supreme Court in case titled as Ajayab Singh vs. Sirhind Co-operative Marketing-
cum-Processing Society Limited and Another, (1999) 6 SCC 82, wherein it was inter-alia held:

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the
proceeding under the ID Act. The relief under the ID Act cannot be denied merely on
the ground of delay. The plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a merely
hypothetical defence. No reference to the Labour Court can be generally questioned
on the ground of delay alone”.

25. In view of the aforesaid binding precedent, it cannot be said that the petition is hit by
the vice of delay and laches. Of course, the delay in raising the industrial dispute by a
workman can be taken into account by the Court while granting the relief(s) claimed. The
observations made by our own Hon’ble High Court in case titled as Liaq Ram vs. State of H.P.
and ors., 2012 (2) Him. L.R.(FB) 580 (majority view) will also be advantageous on this aspect
of the matter.

26. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in view
all relevant factors including the mode and manner of appointment, nature of employment,
length of service, the ground on which termination has been set aside and the delay in raising
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industrial dispute before grant of relief in an industrial dispute. It was also observed that the
workman had worked for 286 days and had raised industrial dispute in the year 1992, whereas
his services had been terminated in the year 1986 and had raised industrial dispute after six
years. It was held that though the compensation awarded by the Single Judge of the Hon’ble
High Court was too low and liable to be enhanced by the Division Bench, but surely
reinstatement of the workman in the facts and circumstances was not the appropriate relief and
thus a lump-sum of Rs.1 lakh along-with interest @ 9% per annum had been awarded. Recently, in
case titled as Deputy Executive Engineer vs. Kuberbhai Kanjibhai 2019 (160) FLR 651, by
relying upon the cases of Bharat Sanchar Nigam Limited vs. Bhurumal (2014) 7 SCC 177 and
District Development Officer & another vs. Satish Kantilal Amerelia 2018 (156) FLR 266
(SC), it has been held by the Hon’ble Supreme Court that where the workman had worked as a
daily wager or muster roll employee hardly for a few years and where the dispute had been
raised by him almost after 15 years of his alleged termination, he was held entitled only for
lump sum monetary compensation in full and final satisfaction of his claim of reinstatement
and other consequential benefits. Similarly, in case titled as State of Uttarakhand & Anr. vs.
Raj Kumar, 2019 (160) FLR 791, the Hon’ble Supreme Court has held that where a daily wager
has worked for about a year and a dispute was raised by him after 25 years of the alleged
termination, he had no right to claim regularization and was only entitled to lump sum monetary
compensation in full

and final satisfaction of his claim of reinstatement and consequential benefits. In the case on
hand before this Court, the factors which have weighed are that the petitioner had worked with
the respondent for 215 days as a non-skilled worker. His services, as per the reference were
disengaged in the year 2004 and he had raised the industrial dispute by issuance of demand
notice after about eleven years i.e. demand notice was given on 21-4-2015. Taking into
consideration the factors mentioned above and the precedents laid down by the Hon’ble Supreme
Court in the aforementioned cases, the petitioner is not entitled for reinstatement or for back
wages, but only for a lump sum compensation.

27. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of I25,000/- (Rupees twenty five thousand only) would be an appropriate relief to
which the petitioner is entitled to in the facts and circumstances of the given case. It is further
made clear that the amount of compensation shall be paid within four months from the date of
receipt of Award, failing which the petitioner would be entitled to interest @ 9% per annum from
the date of Award till its realization. Issues no. 1 and 2 are decided accordingly, while issue no.4 is
answered in the negative and decided against the respondent.

Issue No. 3 :

28. It has not been shown by the respondent as to how the present petition/statement of
claim is not maintainable. Moreover, this issue was not pressed for by the learned Deputy
District Attorney appearing for the respondent at the time of arguments. Otherwise also, from the
pleadings, it cannot be said that the petition/statement of claim is not maintainable. Hence, this
issue is answered in the negative and decided against the respondent.

Relief :

29. In the light of what has been discussed hereinabove while recording the findings on
issues supra, the respondent is hereby directed to pay a compensation of I25,000/- (Rupees
twenty five thousand only) to the petitioner in lieu of the reinstatement, back wages, seniority
and past service benefits. Amount of compensation so awarded shall be paid by the respondent to
the petitioner within four months from the date of receipt of Award failing which the respondent
shall be liable to pay interest @ 9% per annum on the said amount from the date of award till
realization/deposit of the amount. In the peculiar facts and circumstances of the case, the parties
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are left to bear their own costs. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 23™ day of January, 2020.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 35/2014
Date of Institution . 23-1-2014
Date of Decision : 23-01-2020

Shri Sumit Kumar s/o Shri Manohar Lal, r/o VPO & Tehsil Amb, District Una, H.P.
.. Petitioner.

Versus

The Managing Director/Employer, M/S Tigaksha Metallics Pvt. Ltd. Plot No.16, Ram
Nagar, Industrial Area Gagret, Tehsil Amb, District Una, H.P. . .Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner : Sh. Mukul Vaid, Adv. vice
For the Respondent : Sh. Rajat Chaudhary, adv. vice

Award :

The reference given below has been received from the appropriate Government for
adjudication:-

“Whether termination of the services of Shri Sumit Kumar S/O Shri Manohar Lal, r/o
V.P.O. & Tehsil Amb, District Una, H.P. w.ef. 18-08-2012 by the Managing
Director/Employer, M/S Tigaksha Metallics Pvt. Ltd., Plot No.16, Ram Nagar
Industrial Area Gagret, Tehsil Amb, District Una, H.P., without complying with the
provisions of the Industrial Disputes Act, 1947, is legal and justified? If not, what
amount of back wages, seniority, past service benefits and compensation the above
worker is entitled to from the above employer?”

2. In furtherance to the reference, it is averred by the petitioner in the statement of claim
that he was engaged as an operator by the respondent w.e.f. 2-1-2008. He was a permanent



2696 919, feHrere Ueel, 18 SFIR, 2020 /27 AU, 1942

workman of the respondent after the expiry of eight months. Since his wife had delivered a child,
the petitioner after seeking permission from the management had gone to his native place on a
gate pass from 17-8-2012 to 26-8-2012. He could not perform his duties, as he had to take care of
his wife. On 27-8-2012 when he had returned back to work, he was ordered to sit at the gate
office daily since 2-8-2012. He was asked to produce the delivery certificate. Since the delivery
had taken place at home, the management had asked him to produce a certificate from the
Panchayat in this regard. He had produced the same. On 31-8-2012 on the completion of the
shift, he was told that his services were not required and his entry into the factory was stopped,
as he had not applied for leave in advance. Secondly, he was also an office bearer of the Kamgar
Union (INTUC). All the office bearers and its members have been terminated for forming the
union. Since, his termination is in hire and fire, it is against the provisions of natural justice. No
show cause notice, inquiry or charge-sheet was served upon him before his termination. He was
not paid one month’s pay in lieu of the notice, nor any retrenchment compensation was granted.
The respondent has violated the provisions of Section 25-F (a) and 25-F (b) of the Industrial
Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for short). He was drawing Rs.5,500/- per
month as wages. No permission as required under Section 25-N of the Act had been obtained
from the competent authority. His termination amounts to unfair labour practice. Hence, the
petition for his reinstatement with all other consequential benefits.

3. Reply was filed by the respondent taking preliminary objections regarding lack of
maintainability, that the petitioner had willfully absented himself during different intervals without
any sanction of leave and that the petitioner was issued a show cause notice, but he did not
report to his superior officer and had remained continuously absent. The contents of the
petition were denied on merits. It was asserted that the petitioner was not a regular employee, but

was only a trainee w.e.f. 1-11-2008. It is admitted that the petitioner had gone on a gate pass on
17-8-2012. An employee can only go out on a gate pass for a few hours, but the petitioner had
remained absent from duty w.e.f. 17-8-2012 to 26-8-2012. No leave has been got sanctioned by
him. He was issued a show cause notice, but it was not responded to. Another show cause notice
was issued to the petitioner on 19-6-2012. He filed the reply, wherein he had admitted his willful
absence and had undertaken not to repeat it in future. On his writing a letter to the management,
he was asked to produce the medical certificate, which he failed to produce. His services were
terminated w.e.f. 24-9-2012, as he had remained absent even after 31-8-2012. He was paid
Rs.3,366/- as full and final settlement vide a cheque. The last salary drawn by the petitioner was
Rs.5,200/-. His services had been terminated in due course of law. The respondent, thus, prays
for the dismissal of the claim petition.

4. No rejoinder was filed by the petitioner.

5. Out of the pleadings of the parties, the following issues were settled for
determination and adjudication by this Court vide order dated 27-4-2015 :-

1. Whether termination of the services of the petitioner by the respondent w.e.f.

18-8-2012 is/was improper and unjustified as alleged? .. OPP.
2. If issue No.l is proved in affirmative, to what service benefits the petitioner is
entitled to? .. OPP.
3. Whether the petition is not maintainable in the present form as alleged? .. OPR.

4.  Whether the petitioner has concealed true and material facts from the Court as
alleged? . .OPR.
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5. Whether the petitioner has remained willfully absent from his duty as alleged. If
so, its effect? ..OPR.

Relief :

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Arguments of the learned Authorized Representatives/counsel for the parties
heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:-

Issue No.1 . Negative

Issue No.2 : Negative

Issue No.3 : Affirmative

Issue No.4 : Affirmative

Issue No.5 : Affirmative

Relief . Petition is dismissed as per operative part of the Award.
REASONS FOR FINDINGS

Issues No.1,2 and 5 :

9. All these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. The learned vice counsel for the respondent urged at the time of hearing that the
petitioner was on probation and not a ‘workman’ within the definition of Section 2(s) of the Act;
that the respondent could extent the period of probation till the petitioner completed the full
training and qualified the test; that the training could either be terminated or extended without
giving any notice to the petitioner and that the respondent had willfully absented himself without
seeking any leave. It was further submitted that there is no infirmity in the termination of the
petitioner.

11. The learned vice counsel for the petitioner urged at the time of hearing that the
petitioner is a workman within the meaning of Section 2(s) of the Act and that the respondent
had terminated his services on 24™ September, 2012 in total disregard of the principle of natural
justice and that the petition deserves to be allowed and the petitioner be ordered to be reinstated
with full back wages.

12. Through the testimony of Shri Kamal Kant Awasthi (RW1), the respondent has
produced on record a copy of agreement entered into between the respondent/company and the
petitioner as Ex.RWI1/B. Its perusal discloses that the company had agreed to engage the
petitioner as a trainee and that his training was for a period of three years, which was to

commence from 1% of November, 2008. This agreement also provides that the company could
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extend the period of training till it was not completed by the petitioner and he had not qualified
the test. It is also evident from this agreement that in case the petitioner failed in any
intermediate test or did not show satisfactory performance or committed any misconduct, the
training could either be terminated or extended without giving any notice to the petitioner. This
document is not in dispute, as Shri Sumit Kumar (PW1), the petitioner categorically admitted in
his cross-examination that he had been engaged by the company as at trainee.

13. Section 2(00) (bb) of the Act reads as under:-

“Section 2(00)- “retrenchment” means the termination by the employer of the service
of a workman for any reason whatsoever, otherwise than as a punishment inflicted
by way of disciplinary action, but does not include-

(@..coovaaeaaenn .

(bb) termination of the service of the workman as a result of the non- renewal of
the contract of employment between the employer and the workman concerned on its
expiry or of such contract being terminated under a stipulation in that behalf
contained therein; or

14. According to the respondent, the petitioner had been willfully absenting himself at
intervals, without seeking permission and leave from the competent authority. A warning letter
was issued to him on 9-10-2011. A show cause notice was also issued to him for his remaining
absent from duty without intimation or prior sanction of leave. Shri Kamal Kant Awasthi (RW1)
so stated in his substantive evidence. He produced on record copy of warning letter dated
9-10-2011 as Ex.RW1/E and copy of show cause notice dated 9-6-2012 as Ex.RW1/F, which both
were issued to the petitioner. Both these documents are not in dispute. Shri Sumit Kumar (PW1),
the petitioner in his cross-examination categorically admitted that the aforesaid warning letter
and show cause notice had been served upon him. The petitioner also clearly admitted that
without intimation, he had remained absent from duty w.e.f. 6-6-2012 to 18-6-2012. He further
admitted that from 18-8-2012 to 31-8-2012, he had remained absent without any leave. It was
also clearly admitted by him that he had willfully and intentionally remained absent from duty
during the aforesaid periods. Apart from this, it is also evident from the perusal of copies of
letters written by the petitioner to the management as Ex.RW1/G and Ex.RW1/H that he had
remained absent from work, without any intimation and prior sanction of leave. A perusal of
Ex.RW1/G also goes to show that the petitioner had tendered an apology for his remaining
absent from duty. For willfully remaining absent from duty, the training of the petitioner stood
discontinued by the company w.e.f. 24™ September, 2012, as is evident from the perusal of copy
of letter Ex RW1/I.

15. The law with respect to the termination of the service of a probationer is well
settled that the probationer is not a workman within the meaning of Section 2(s) of the Act and
the service of the probationer can be terminated during the period of probation in terms of the
agreement and such termination does not amount to retrenchment within the meaning of Section
2(00) of the Act.

16. In M.Venugopal vs. Divisional Manager 1994 (68) FLR 443 (SC) the service of the
workman was terminated during the extended probation period. The Hon’ble Supreme Court held
that the termination before the expiry of the period of probation fell within the ambit of
Section 2(00) (bb) of the Act and it did not constitute retrenchment.
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17. In Escorts Limited vs. Presiding Officer (1997) 11 SCC 521, the workman was
appointed on temporary basis for a period of two months. The terms of appointment enabled the
employer to terminate the services at any stage without assigning any reason. The Hon’ble
Supreme Court held that the termination of service under the said term, even though effected
before the expiry of the specified period, did not amount to retrenchment.

18. In Kalyani Sharp India Ltd. vs. Labour Court No.1 Gwalior, 2012 (93) FLR
1183 (SC), the trainee was terminated during the period of probation. The Hon’ble Supreme
Court held that there was no infirmity in the termination of trainee on probation.

19. In the present case, as discussed above, the petitioner was a ‘trainee’ on probation
initially for a period of three years from 1% November, 2008. The recital of the agreement
(Ex.RW1/B) provide that in case the trainee was unable to complete the full training course
within the stipulated period of three years and to take the final test to be held after the completion
of the training owing to illness or due to any other circumstance(s), the company could extend
the period of training till he completed the full training and qualified the test. From the perusal of
Ex.RW1/C, it is evident that the training period of the petitioner stood extended by the company
for a period of further one year w.ef. 1-11-2011 to 31-10-2012. It is also evident from the
contents of the agreement (Ex.RW1/B) that in case the trainee failed in any intermediate test or
did not show satisfactory performance or committed any misconduct, the training could either be
terminated or extended without giving any notice to the trainee (petitioner). Admittedly, the
petitioner had intentionally and willfully remained absent from duty at intervals, as discussed. It,
to my mind, amounts to a serious misconduct on the part of the petitioner. Accordingly, for his
willful absence from duty the training of the petitioner stood discontinued by the company w.e.f.
24™ September, 2012. Following the principles laid down by the Hon’ble Supreme Court in the
aforesaid judgments, it is my humble opinion that the petitioner is not a workman within the
meaning of Section 2(s) of the Act and there is no infirmity in his termination during the
extended probation period.

20. In view of the discussion and findings aforesaid, the petitioner is held to be not
entitled to any relief. Hence, issues no. 1 and 2 are answered in the negative and decided against
the petitioner, while issue no.5 is answered in the affirmative and decided in favour of the
respondent.

Issues No.3 And 4 :

21. In view of my findings on issues No.l, 2 and 5 above, it is held that the claim
petition is not maintainable in the present form and that the petitioner had suppressed true and
material facts from the Court. The petition is malafide.

22. These issues are answered in the affirmative and in favour of the respondent.
Relief :

23. In the light of what has been discussed hereinabove, while recording the findings on
issues supra, the present claim petition merits dismissal and is accordingly dismissed, with no
order as to costs. The reference is answered in the aforesaid terms. A copy of this Award be sent
to the appropriate Government for publication in the official gazette and the file after due
completion be consigned to the Record Room.

Announced in the open Court today this 23 day of January, 2020

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.
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IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR
COURT- CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 306/2015
Date of Institution : 16-7-2015
Date of Decision : 23-01-2020

Shri Narayan Singh s/o Shri Inder Ram, /o V.P.O. Tissa, Tehsil Churah, District Chamba,
H.P. ....Petitioner.

Versus

The Manager, H. P. State Handicrafts and Handloom Corporation Limited Chamba,
District Chamba, H.P. ....Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.

For the Petitioner : Sh. Akshay Jaryal, Adv.
For the Respondent : Sh. K.L. Thakur, Adv.

Award :

The reference given below has been received from the appropriate Government for
adjudication:

Whether termination of the services of Shri Narayan Singh S/O Shri Inder Ram, R/O
V.P.O. Tissa, Tehsil Churah, District Chamba, H.P. employed as piece rated shawl
weaver during September, 2009 by the Manager, H.P. State Handicraft and
Handloom Corporation Limited Chamba, District Chamba, H.P., without complying
with the provisions of the Industrial Disputes Act, 1947, is legal and justified? If
not, what amount of back wages, seniority, past service benefits and compensation
the above worker is entitled to from the above employer?”

2. In furtherance to the reference, it is averred by the petitioner in the statement of
claim that he had served the respondent continuously as a shawl weaver from June, 1990 uptil
the year 2009. He had never been charge-sheeted for any act of indiscipline or misconduct. He
was disengaged by the respondent in the month of September, 2009 without affording any
opportunity of being heard. The respondent had violated the provisions of the Industrial Disputes
Act, 1947 (hereinafter referred to as ‘the Act’) and the policy of the Corporation. The principle
of ‘last come first go’ had been violated by the respondent, as persons junior to him, namely,
Smt. Maheshwari and ten others were retained. Fictional breaks were also given to the petitioner
by the respondent, whereas his juniors were allowed to complete 240 days in each working year.
Hence, it was prayed that the petitioner be re-engaged with all consequential benefits.

3. Reply was filed by the respondent taking preliminary objections regarding lack of
maintainability, cause of action, locus standi, estoppel and that the petitioner had not come to the
Court with clean hands. The contents of the petition were denied on merits. However, it was
admitted that the petitioner had been working as a shawl weaver in Tissa Textile of the respondent
w.e.f- June, 1990 uptil September, 2009. Thereafter, the petitioner had left the job of his own
sweet will and had opted to work in NAREGA. His services had never been terminated by the
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respondent. He thereafter had never worked with the respondent. The petitioner was not a regular
worker of the respondent, he had worked on piece rate basis and had been receiving a fixed
amount for each piece of shawl woven by him. The persons named in the petition were regular
workers of the respondent, who had been working on the minimum wages as fixed by the State
Government. The petitioner cannot claim any parity with them. The claim of the petitioner is false
and baseless. Hence, it is prayed that the petition be dismissed.

4. No rejoinder was filed by the petitioner.

5. Out of the pleadings of the parties, the following issues were settled for
determination and adjudication by this Court vide order dated 06-3-2018:-

1.  Whether the termination of the services of the petitioner by the respondent during

Sept., 2009 is/was improper and unjustified as alleged? .. OPP.
2. Ifissue No.l is proved in affirmative, to what service benefits the petitioner is entitled

to? .. OPP.
3. Whether the petition is not maintainable in the present form as alleged? . .OPR.

4.  Whether the petitioner has no cause of action to file the present case as

alleged? .. OPR.

5. Whether the petitioner is estopped from filing the present case as alleged?
. OPR.

6.  Whether the petitioner has not come to the Court with clean hands as alleged?
.OPR.

Relief :

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Arguments of the learned counsel for the parties heard and records gone through.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1 : Yes

Issue No. 2 . Partly affirmative

Issue No. 3 : No

Issue No. 4 : No

Issue No. 5 : No

Issue No. 6 : No

Relief . Petition is partly allowed as per

the operative part of the Award.
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REASONS FOR FINDINGS
Issues No.1 And 2 :

9. Both these issues are intrinsically connected with each other and required common
appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.

10. The petitioner, namely, Shri Narayan Singh examined himself as PW1 and filed his
affidavit in evidence, which is exhibited as Ex. PWI1/A. In his affidavit, he reiterated the
contents of his statement of claim. He also filed certain documents purportedly in support of his
claim which are exhibited as Ex. PW1/B, Ex.PW1/C and Ex.PW1/D1 to Ex.PW1/D3.

In the cross-examination, he stated that he had worked in the years 2010-2011 under
MNREGA. He denied that he had worked as a piece rate worker with the respondent. He further
denied that he had been marking his attendance in the piece rate workers register. It was also
denied by him that as he did not want to work as a piece rate worker, he had left the job
despite being called repeatedly. He also denied that he had not worked for 240 days or more.
Further, he denied that he had never been kept as a daily waged worker in Tissa Textile,
Handicraft and Handloom Limited. He specifically denied that he is making a phoney statement.

11. No ocular or documentary evidence was led by the respondent despite being
afforded ample opportunities in this regard. His evidence stood closed under the orders of the
Court on 8-8-2019.

12. It is an admitted case of the parties that the services of the petitioner were engaged
as a shawl weaver. The parties are also not at variance that the petitioner had worked as a shawl
weaver from June, 1990 till September, 2009. The mandays chart Ex.PW1/B produced by the
petitioner is not in dispute. Its perusal discloses that the services of the petitioner were initially
engaged in the month of June, 1990 by the respondent.

13. The first and foremost point which comes to the fore for determination is whether the
petitioner had been disengaged from service or he himself had abandoned the job.

14. It is common knowledge that the abandonment has to be proved by the employer like
any other fact. Simply because a workman fails to report for duty, it cannot be presumed that he
has left/abandoned the job. There is neither any oral or documentary evidence on record on the
part of the respondent to show that any notice was served upon the petitioner calling upon him to
join his duties. Absence from duty is a serious misconduct. It is also not borne out from the
record that any disciplinary action was initiated against the petitioner by the respondent
because of the alleged willful absence from work of the former. The plea of abandonment put
forth by the respondent/employer is not established.

15. The defence of the respondent is also to the effect that the petitioner had never
been engaged as a daily waged worker, rather he had worked on piece rate basis and had been
receiving a fixed amount for each piece of shawl woven by him. However, the respondent has
not placed on the file any document evidencing that the petitioner was employed on piece rate
basis. Moreover, the mandays chart Ex.PW1/B reveals that in most of the years from the year
1990-1991 uptil the year 2004-2005, the petitioner had worked for more than 240 days with the
respondent. A person working for 313 days in a year cannot be termed as a worker on piece rate
basis. Although, it was suggested to the petitioner by the respondent that he had been marking
his presence in the piece rated workers register, but such register has not seen the light of the
day. The petitioner denied such suggestion and there is not an iota of oral evidence on record to
show that the petitioner had been marking his attendance in such register.
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16. Now the question: Whether in terminating the services of the petitioner, the
respondent is proved to have violated the provisions of Section 25-F of the Act. The answer, to
my mind, is in the negative in view of the material on record.

17. It was contended by the learned counsel for the respondent that the petitioner had not
worked for 240 days during the preceding twelve months, and therefore, the petitioner cannot
claim any protection under the provisions of the Act. The case of the petitioner is that he had
continuously worked with effect from June, 1990 uptil the year 2009 and had been completing
more than 240 days in each calendar year.

18. Section 25-B of the Act defines “continuous service”. In terms of Sub Section (2) of
Section 25-B, if a workman during a period of twelve calendar months preceding the date with
reference to which calculation is to be made, has actually worked under the employer 240 days
within a period of one year, he will be deemed to be in continuous service. The burden of proof is
on the petitioner to show that he had worked for 240 days in the preceding twelve calendar
months prior to his alleged retrenchment. The law on this issue is well settled. In R.M. Yellatty
vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been laid by the Hon’ble Supreme
Court that the burden of proof is on the claimant to show that he had worked for 240 days in a
given year.

19. Applying the principles laid down in the above case by the Hon’ble Supreme
Court, the evidence produced has to be looked into. Although, in his chief-examination the
petitioner claimed that he had worked continuously with the respondent as a shawl weaver since
June, 1990 uptil the year 2009, but his such self serving testimony is not supported by any other
oral or documentary evidence on record. The mandays chart produced by the petitioner as
Ex.PW1/B only gives a detail of his working from the year 1990 uptil the year 2005. No other
mandays chart of the petitioner is there on the file to establish that thereafter also he had worked
continuously for a period of 240 days in each calendar year uptil the year 2009. Be it recorded
here that as per the reference the termination of the petitioner is alleged to have taken place in the
month of September, 2009. So, as envisaged under Section 25-B of the Act, it is not established
that the petitioner had continuously worked for a period of 240 days in a block of twelve
calendar months prior to the date of his alleged termination. It has been laid down by the Hon’ble
Supreme Court in case titled as Mohd. Ali vs. State of Himachal Pradesh and Ors., (2019) 1
SCC (L&S) 138 that when the workman had not worked for the required 240 days of working in
the period of twelve calendar months preceding the date of dismissal, he is not entitled to take
the benefits of the provisions of Section 25-F of the Act. Therefore, the provisions of Section 25- F
of the Act are not attracted in this case.

20. The principle of “last come first go” is envisaged under Section 25G of the Act. The
said Section provides:

“25-G. Procedure for retrenchment.- Where any workman in an industrial
establishment, who is a citizen of India, is to be retrenched and he belongs to a
particular category of workmen in that establishment, in the absence of any
agreement between the employer and the workman in this behalf, the employer shall
ordinarily retrench the workman who was the last person to be employed in that
category, unless for reasons to be recorded the employer retrenches any other
workman”.

21. It is claimed by the petitioner that at the time of termination of his services,
persons junior to him were retained in service by the respondent. A detail of such persons has
been given in para 4 of the statement of claim. The petitioner Shri Narayan Singh clearly stated
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that juniors to him were retained in service by the respondent after his disengagement. He clearly
gave the names of eleven such juniors in his affidavit Ex. PW1/A.

22. Though, the respondent has refuted such allegations and claimed that no person
junior to the petitioner had ever been retained in service by the department but, however, such
plea is not established on record. No iota of evidence was led by the respondent before this
Tribunal to prove that no persons junior to the petitioner had been retained in service by the
department. Though, no seniority list has been placed and exhibited on record by the petitioner,
but his oral evidence to the effect that persons junior to him were retained in service by the
respondent after his termination has gone un-rebutted on record. Hence, the version of the
petitioner that after his termination persons junior to him were retained by the respondent has to
be accepted as correct on the balance of probabilities.

23. Since, the provisions of Section 25-G of the Act have been contravened, it was
not obligatory for the petitioner to have completed 240 days in a block of twelve calendar
months preceding termination to derive benefit under this Section of the Act. For taking this
view, | am guided by the judgment rendered by our own Hon’ble High Court in case titled as
State of Himachal Pradesh & Anr. Vs. Shri Partap Singh, 2017 (1) Him L.R. 286.

24. Such being the situation, it can safely be held that the respondent has contravened the
provisions of Section 25-G of the Act. The termination of the services of the petitioner is illegal
and unjustified.

25. However, the petitioner’s allegation that the respondent had violated the
provisions of Section 25-H of the Act as well, to my mind, does not appear to have been
substantiated. The petitioner’s affidavit Ex.PW1/A, as also his cross-examination as PW1 are
non-existent in the names of the persons who were allegedly appointed by the respondent after
his retrenchment. The materials on record, thus, being too scanty and nebulous to lend assurance
to his allegation that new/fresh hands were appointed after the termination of his services, the
respondent cannot be said to have been proved to have violated the provisions of Section 25-H of
the Act.

26. While testifying in the Court as PW 1, the petitioner has given his age as 53 years. It is
well known that a person like the petitioner will not sit at home during the period he is/was out of
the service. The petitioner has failed to discharge the initial onus that during the period of his
forced idleness, he is/was not gainfully employed, so he is not entitled to the back wages.

27. These issues are decided accordingly.

Issues Nos.3and 4 :

28. In view of the findings on issues no.l and 2 above, it is crystal clear that the
petitioner does have the locus standi as well as cause of action to file and maintain the present
statement of claim/petition. Moreover, these issues were not pressed for by the learned counsel
appearing for the respondent at the time of arguments. Hence, these issues are answered in the
negative and are decided against the respondent.

Issue No. 5 :

209. No evidence of estoppel has been led by the respondent. Hence, this issue is also
answered in the negative and is decided against the respondent.

Issue No. 6 :

30. It has not been shown by the respondent as to how the petitioner has not
approached this Court with clean hands and what material facts have been concealed by him.
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Otherwise also, from the pleadings, it cannot be said that there has been any concealment of facts
on the part of the petitioner and that he had not approached the Court with clean hands. Hence,
this issue is also answered in the negative and is decided against the respondent.

Relief :

31. In the light of what has been discussed hereinabove, the present reference/claim
petition succeeds in part and the same is allowed partly. The retrenchment of the petitioner is set
aside and quashed. The respondent is hereby directed to re-engage the petitioner forthwith. He
shall be entitled to seniority and continuity in service from the date of his illegal termination
September, 2009 except back wages. In the peculiar facts and circumstances of the case, the
parties are left to bear their own costs. The reference is answered in the aforesaid terms. A copy
of this Award be sent to the appropriate Government for publication in the official gazette and
the file after due completion be consigned to the Record Room.

Announced in the open Court today this 23 day of January, 2020.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI YOGESH JASWAL, PRESIDING JUDGE, LABOUR COURT-
CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (HP)

Ref No. : 53/2017
Date of Institution : 24-01-2017
Date of Decision : 23-01-2020
Shri Man Singh s/o Shri Guhlu Ram, r/o Village Kulal, P.O. Mindhal, Tehsil Pangi,
District Chamba, H.P. .. Petitioner.
Versus
The Executive Engineer, Division, Killar, Tehsil Pangi, District Chamba, H.P. . .Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947.
For the Petitioner : Sh. O.P. Bhardwaj, Adv.
For the Respondent : Sh. Soham Kaushal, Dy. D.A.

Award :

The reference given below has been received from the appropriate Government for
adjudication:-
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“Whether alleged termination of services of Sh. Man Singh S/O Sh. Guhlu Ram
Village Kulal PO Mindhal Tehsil Pangi, Distt. Chamba, H.P. during the year
October, 2003, by the Executive Engineer, [IPH & HPPWD Division, Pangi at Killar
Tehsil Pangi District Chamba, H.P. who had worked as beldar on daily wages basis
during the year 1998 to 2003 only for 367 days and has raised his industrial
dispute vide demand notice dated 26-10-2015 after more than 11 years, allegedly
without complying with the provisions of the Industrial Disputes Act, 1947 is legal
and justified? If not, keeping in view of working period as mentioned above and
delay of more than 11 years in raising the industrial dispute, what amount of back
wages, seniority, past service benefits and compensation the above ex-worker is
entitled to from the above employer/management?”

2. The case of the petitioner as it emerges from the statement of claim is that he was
appointed as a daily waged beldar on muster roll basis, without any appointment letter in the year
1997. He continuously worked with intermittent breaks uptil October, 2005 with the respondent.
Fictional breaks were given to him from time to time so that 160 days could not be completed in
each calendar year. It is also an averment that the respondent had not maintained the seniority
and persons junior to the petitioner have been allowed to continue as beldars. The respondent has
violated the principle of ‘first come last go’. For the tribal area, the State of Himachal Pradesh
has framed a policy for regularization of daily waged workers who had worked for 160 days in
each calendar year. It is further the case of the petitioner that he had been retrenched without
giving notice of retrenchment and compensation in lieu thereof. The breaks were to be counted
as continuous service for the purpose of calculation of 160 days, as provided under Section 25-B
of the Industrial Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for short). At the time of
his termination, persons junior to him were retained in service by the respondent. The names of
the juniors, who were retained in service by the respondent are S/Sh. Tek Chand, Bhag Dei, Ram
Dei, Dev Raj and Bameshwar Dutt. He was not given an opportunity of re-employment. From
the date of his disengagement, he is unemployed. He had approached the respondent time and
again to re-engage his services, but in vain. He is entitled to regularization after completion of
eight years of service with all consequential benefits. He has been discriminated. The act and
conduct of the respondent is illegal and unjustified. It is also violative of Sections 25-F, 25-G and
25-H of the Act. The petitioner, thus, prays for his re-engagement with all consequential benefits.

3. On notice, the respondent appeared and filed a reply taking preliminary objections
regarding lack of maintainability and that the petition was bad on the ground of delay and laches.
The contents of the petition were denied on merits. It was asserted that the petitioner was
engaged as a daily waged beldar in the year 1998 and who remained engaged till the year 2003.
He had worked intermittently with the department and had left the job of his own sweet will, and
had been coming to work at his own convenience. No fictional breaks had ever been given to
him by the respondent. He had not completed 160 days in any calendar year, as required for the
tribal area of Pangi Tehsil, as is evident from the mandays chart. It was also asserted that the
services of the petitioner had never been terminated by the respondent. He had never approached
the respondent and had left the work of his own sweet will and volition. Regarding the allegation
of engagement of persons junior to the petitioner, it was asserted that they were appointed as
per the orders of the Labour Court. No other workmen junior to the petitioner had ever been
retained in service by the respondent. Since, the petitioner had left the job of his own, there was
no need of serving a notice upon him or to pay one month wages in lieu thereof. The respondent
had not violated the principle of ‘last come first go’. If the petitioner had been terminated in
the year 2003, he certainly would have raised an industrial dispute, but the same was raised by
him before the Labour Officer only in the year 2015, i.e. after about 12 years, hence the same
is bad due to delay and laches. Since the services of the petitioner had not been terminated by the
respondent, the question of issuance of notice or wages in lieu thereof did not arise and there
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was also no necessity to charge-sheet or issue any notice to him after his termination. It was
specifically asserted that the petitioner was an agriculturist and was gainfully employed, hence
was not entitled to back wages. The respondent, thus, prays for the dismissal of the claim.

4.

While filing the rejoinder the petitioner controverted the averments made in the

reply and reiterated those in the statement of claim.

5.

Out of the pleadings of the parties, the following issues were settled for

determination and adjudication by this Tribunal vide order dated 23-5-2018:-

1.

6.

framed.

7.

Whether termination of the services of the petitioner by the respondent during

year October, 2003 is/was improper and unjustified as alleged? .. OPP.

If issue No.1 is proved in affirmative to what service benefits petitioner is entitled to?
. .OPP.

Whether the petition is not maintainable in the present form as alleged? .. OPR.

Whether the claim petition is bad on account of delay and laches on the part of the
petitioner as alleged? ..OPR.

Relief.

Thereafter, evidence was led by the parties to the lis in support of the issues so

Arguments of the learned counsel for the petitioner and the learned Deputy

District Attorney for the respondent heard and records gone through.

8.

For the reasons to be recorded hereinafter while discussing the issues for

determination, my findings thereon are as under:-

Issue No.1 . Partly affirmative

Issue No.2 :  Lump sum compensation of
325,000/-

Issue No.3 . Negative

Issue No.4 . Negative

Relief. . Petition is partly allowed awarding

lump sum compensation of 25,000/- as per the operative
part of the award.

REASONS FOR FINDINGS

Issues No.1,2 and 4 :

9.

All these issues are intrinsically connected with each other and required common

appreciation of evidence, hence are taken together for the purpose of determination and
adjudication.
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10. The petitioner, namely, Shri Man Singh examined himself as PW1 and filed his
affidavit in evidence, which is exhibited as Ex. PW1/A. In his affidavit, he reiterated the contents
of his statement of claim.

In the cross-examination, he stated that he had worked in the department from the year
1998 uptil October, 2003. He also stated that he cannot produce any record showing that the
department had kept him at work from the year 1998 uptil the year 2003. He denied that he had
left the work of his own sweet will after October, 2003. Further, he denied that he had not
worked for 160 days in any of the years to fulfill the criteria of tribal area. He admitted that no
fictional breaks were given to him by the department. He denied that no juniors to him were kept
at work by the department. He admitted that he owns land, which he cultivates. He denied that he is
not employed since the year 2003. He denied that he is making a phoney statement.

11. Conversely, Shri Rajeev Kumar, Executive Engineer, HPPWD, Division Killar
(respondent) testified as RW1. In his affidavit Ex. RWI1/A preferred as per Order 18 Rule 4 of
the Code of Civil Procedure, he corroborated on oath the contents of the reply filed by him.

In the cross-examination, he admitted that the petitioner was employed as a daily waged
worker in the department. He was also categorical that no appointment letter had been issued
while engaging the petitioner. He also clearly admitted that during the period of work, no
departmental inquiry had been initiated against the petitioner. He also clearly admitted that as per
the record, the petitioner had never been called again for work. Volunteered that, he had left the
job of his own. He also admitted that as per the Court orders, when the co-workers were re-
engaged, the petitioner had not been called for work.

12. Ex.RW1/B is the copy of mandays chart relating to the petitioner.
13. Ex. RW1/C is the mandays chart relating to the co-workers.

14. It is the admitted case of the parties that the services of the petitioner were
engaged by the respondent/department. The mandays chart Ex.RWI1/B produced by the
respondent is not in dispute. Its perusal discloses that the services of the petitioner were initially
engaged in the month of October, 1998, by the respondent and that he had worked as such
intermittently uptil October, 2003.

15. The first and foremost point which comes to the fore for determination is whether the
petitioner had been disengaged from service or he himself had abandoned the job.

16. It is well known that the abandonment has to be proved like any other fact by the
respondent/employer. The burden of proving of abandonment is upon the respondent. Simply
because a workman fails to report for duty, it cannot be presumed that he has left/abandoned the
job. Mere statement of Shri Rajeev Kumar, (RW1) alleging that the workman had abandoned the
services is entirely insufficient to discharge the said onus. Admittedly, no disciplinary
proceedings were initiated against the petitioner by the respondent for his alleged willful absence
from duty. Absence from duty is a serious misconduct and the principle of natural justice did
require that some sort of a fact finding inquiry was got conducted by the respondent. In the
present case as it emerges from the evidence on record, so was not done by the respondent.
Then, ‘animus’ to abandon, it is well settled, must necessarily be shown to exist, before a case of
abandonment can be said to have been made out. No evidence of any such ‘animus’ on the part
of the petitioner is forthcoming in the present case. Thus, the plea of abandonment put forth by
the respondent/employer is not established.
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17. Now the question: Whether in terminating the services of the petitioner, the
respondent is proved to have violated the provisions of Section 25-F of the Act. The answer, to
my thinking, is in the negative in view of the material on record.

18. Section 25-B of the Act defines “continuous service”. In terms of Sub Section (2) of
Section 25-B that if a workman during a period of twelve calendar months preceding the date with
reference to which calculation is to be made, has actually worked under the employer 240 days
within a period of one year, he will be deemed to be in continuous service. However, the
number of minimum requisite days specified for the tribal area of Pangi Sub-Division in Chamba
District is 160 days. The burden of proof is on the petitioner to show that he had worked for 160
days in preceding twelve calendar months prior to his alleged retrenchment. In R.M. Yellatty vs.
Assistant Executive Engineer, (2006) 1 SCC 106, it has been laid by the Hon’ble Supreme
Court that the burden of proof is on the claimant to show that he had worked for 240 days in a
given year.

19. Applying the principles laid down in the above case by the Hon’ble Supreme
Court, it was required of the petitioner to establish on record that he had worked continuously for a
period 160 days in a block of twelve calendar months anterior to the date of his alleged
termination, which as per the reference took place in the month of October, 2003. No mandays
chart of the petitioner is there on the file to establish that he had worked continuously for a
period of 160 days in a block of twelve calendar months prior to the date of his alleged
termination, as envisaged under Section 25-B of the Act. Rather, it is evident from the mandays
chart, Ex.RW1/B that he had only worked for 109 days in the immediate preceding year of his
dismissal, which is below the required 160 days of working in the period of twelve calendar
months preceding the date of dismissal. It has been laid down by the Hon’ble Supreme Court in
case titled as Mohd. Ali vs. State of Himachal Pradesh and Ors., (2019) 1 SCC (L&S) 138 that
when the workman had not worked for the required 240 days of working in the period of twelve
calendar months preceding the date of dismissal, he is not entitled to take the benefits of the
provisions of Section 25-F of the Act. Therefore, the provisions of Section 25-F of the Act are
not attracted in this case.

20. The principle of “last come first go” is envisaged under Section 25G of the Act. The
said Section provides:—

“25-G. Procedure for retrenchment.- Where any workman in an industrial
establishment, who is a citizen of India, is to be retrenched and he belongs to a
particular category of workmen in that establishment, in the absence of any
agreement between the employer and the workman in this behalf, the employer shall
ordinarily retrench the workman who was the last person to be employed in that
category, unless for reasons to be recorded the employer retrenches any other

>

workman”.

21. Placed on record by the respondent is the year-wise mandays detail of eighteen
workers in HPPWD Division, Killar (Pangi), as Ex.RW1/C. A mandays detail of six workers has
also been proved on record by the petitioner as Ex.Px. Both these mandays details reveal that the
services of Shri Tek Chand, Shri Chunku Ram and Shri Budhi Ram were engaged in the years
1999, 2000 and 2001 respectively. Then, it is also evident from Ex.RW1/C that the services of
Smt. Bhag Dei and Smt. Ram Dei were engaged in the years 2001 and 2003. At the cost of
reiteration, I will like to add that the month and year of initial appointment of the petitioner as
per EX.RW1/B is June, 1998. There is nothing on record to show that the above named workers
were senior to the petitioner. This indicates that persons junior to the petitioner are still serving
the respondent/department. The latter had failed to adhere to the principle of ‘last come first go’.
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Retaining the juniors at the cost of senior is nothing but unfair labour practice. There is nothing
on the file to establish that at the time of re-engaging the persons junior to the petitioner, an
opportunity of re-employment was afforded to him.

22. Such being the situation, I have no hesitation to conclude that the respondent has
contravened the provisions of Sections 25-G of the Act.

23. Faced with the situation, it was contended for the respondent that junior workers had
been re-engaged and retained in service as per the orders of Labour Court-cum-Industrial
Tribunal. No doubt, a note has been given in Ex. RW1/C and also Ex.Px that the above named
workers had been re-engaged as per the orders of Labour Court-cum-Industrial Tribunal, but
merely because on the basis of orders of the Court the persons shown therein had been re-
engaged does not defeat the claim of petitioner that they were junior to him. Even if the
petitioner has failed to prove on record that he had worked for more than 160 days and that as
per the policy framed by the Government of Himachal Pradesh from time to time, he was entitled
for regularization of his service, but the respondent cannot be absolved from its accountability
with regard to the provisions of Section 25-G of the Act, which as discussed above have been
violated. (Please see State of Himachal Pradesh & Anr. Vs. Shri Partap Singh, 2017 (1) Him
L.R. 286).

24. However, the petitioner’s allegation that the respondent had violated the
provisions of Section 25-H of the Act as well, to my mind, does not appear to have been
substantiated. The petitioner’s affidavit Ex.PW1/A, as also his cross-examination as PW1 are
non-existent in the names of the persons who were allegedly appointed by the respondent after
his retrenchment. The materials on record, thus, being too scanty and nebulous to lend assurance
to his allegation that new/fresh hands were appointed after the termination of his services, the
respondent cannot be said to have been proved to have violated the provisions of Section 25-H of
the Act.

25. The learned Deputy District Attorney for the respondent then contended that there
being an inordinate delay in the steps taken by the petitioner for the redressal of his
grievance, his claim suffers from the vice of delay and laches, which disentitles him to the
relief(s) he has prayed for. The claim as such is not maintainable. This contention, to my
thinking, appears to be ill conceived. The question of delay and laches was considered by the
Hon’ble Supreme Court in case titled as Ajayab Singh vs. Sirhind Co-operative Marketing-
cum-Processing Society Limited and Another, (1999) 6 SCC 82, wherein it was inter-alia held:

“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the
proceeding under the ID Act. The relief under the ID Act cannot be denied merely on
the ground of delay. The plea of delay if raised by the employer is required to be
proved as a matter of fact by showing the real prejudice and not as a merely
hypothetical defence. No reference to the Labour Court can be generally questioned
on the ground of delay alone”.

26. In view of the aforesaid binding precedent, it cannot be said that the petition is hit by
the vice of delay and laches. Of course, the delay in raising the industrial dispute by a
workman can be taken into account by the Court while granting the relief(s) claimed. The
observations made by our own Hon’ble High Court in case titled as Liaq Ram vs. State of H.P.
and ors., 2012 (2) Him. L.R.(FB) 580 (majority view) will also be advantageous on this aspect
of the matter.

27. In case titled as Assistant Engineer Rajasthan Development Corporation and
another vs. Geetam Singh reported in 2013 (136) FLR 893 (SC), it was held by the Hon’ble
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Supreme Court that before exercising its judicial discretion, the Labour Court has to keep in view
all relevant factors including the mode and manner of appointment, nature of employment,
length of service, the ground on which termination has been set aside and the delay in raising
industrial dispute before grant of relief in an industrial dispute. It was also observed that the
workman had worked for 286 days and had raised industrial dispute in the year 1992, whereas
his services had been terminated in the year 1986 and had raised industrial dispute after six
years. It was held that though the compensation awarded by the Single Judge of the Hon’ble
High Court was too low and liable to be enhanced by the Division Bench, but surely
reinstatement of the workman in the facts and circumstances was not the appropriate relief and
thus a lump-sum of Rs.1 lakh along-with interest @ 9% per annum had been awarded. Recently, in
case titled as Deputy Executive Engineer vs. Kuberbhai Kanjibhai 2019 (160) FLR 651, by
relying upon the cases of Bharat Sanchar Nigam Limited vs. Bhurumal (2014) 7 SCC 177 and
District Development Officer & another vs. Satish Kantilal Amerelia 2018 (156) FLR 266
(SC), it has been held by the Hon’ble Supreme Court that where the workman had worked as a
daily wager or muster roll employee hardly for a few years and where the dispute had been
raised by him almost after 15 years of his alleged termination, he was held entitled only for
lump sum monetary compensation in full and final satisfaction of his claim of reinstatement
and other consequential benefits. Similarly, in case titled as State of Uttarakhand & Anr. vs.
Raj Kumar, 2019 (160) FLR 791, the Hon’ble Supreme Court has held that where a daily wager
has worked for about a year and a dispute was raised by him after 25 years of the alleged
termination, he had no right to claim regularization and was only entitled to lump sum monetary
compensation in full and final satisfaction of his claim of reinstatement and consequential
benefits. In the case on hand before this Court, the factors which have weighed are that the
petitioner had worked with the respondent for 367 days as a non-skilled worker. His services,
as per the reference were disengaged in October, 2003 and had raised the industrial dispute by
issuance of demand notice after about twelve years i.e. demand notice was given on 26-10-2015.
Taking into consideration the factors mentioned above and the precedents laid down by the
Hon’ble Supreme Court in the aforementioned cases, the petitioner is not entitled for reinstatement
or for back wages, but only for a lump sum compensation.

28. In view of the discussion and findings arrived at by me above, a lump-sum
compensation of I25,000/- (Rupees twenty five thousand only) would be an appropriate relief to
which the petitioner is entitled to in the facts and circumstances of the given case. It is further
made clear that the amount of compensation shall be paid within four months from the date of
receipt of Award, failing which the petitioner would be entitled to interest @ 9% per annum from
the date of Award till its realization. Issues No. 1 and 2 are answered partly in the affirmative
and accordingly decided in favour of the petitioner, while issue no.4 is answered in the negative
and decided against the respondent.

Issue No. 3 :

29. It has not been shown by the respondent as to how the present petition/statement of
claim is not maintainable. Moreover, this issue was not pressed for by the learned Deputy
District Attorney appearing for the respondent at the time of arguments. Otherwise also, from the
pleadings, it cannot be said that the petition/statement of claim is not maintainable. Hence, this
issue is answered in the negative and decided against the respondent.

Relief :

30. In the light of what has been discussed hereinabove while recording the findings on
issues supra, the respondent is hereby directed to pay a compensation of I25,000/- (Rupees
twenty five thousand only) to the petitioner in lieu of the reinstatement, back wages, seniority



2712 919, feHrere Ueel, 18 SFIR, 2020 /27 AU, 1942

and past service benefits. Amount of compensation so awarded shall be paid by the respondent to
the petitioner within four months from the date of receipt of Award failing which the respondent
shall be liable to pay interest @ 9% per annum on the said amount from the date of award till
realization/deposit of the amount. In the peculiar facts and circumstances of the case, the parties
are left to bear their own costs. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 23 day of January, 2020.

Sd/-

(YOGESH JASWAL),

Presiding Judge,

Labour Court-cam-Industrial
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16. TR HAR Y3, 17. oI STl Y2 ST XM |

3MMUBT 5 $IABR gRT Jad fba1 Sren & b SuRIad @rar Sfid & dobd| b o
e & e oy RWIER €1 R aR sl g aR BIOR 81 dR SfeTed 8ol &R

fhaT T o7 | IR 37U BINR ST 7 3 G |AT o 9 §=hR (b7 | 31d: 9 7aTerd
B IHA B gHT & & Iaq gfdariedl o T aHie FERT a8 | B Bfod & | 31 319
YT AT qH UG B Y IoIRAT STIBR /& AR §RT Jfad fHar Srar € b s
fai 20—08—2020 PI FATATT T TDIAAT BIOR BIBR IURIGT GHEAT P UGl B | BIOR 7
BH @ WA H e e el afad oma d a8 Wl SWe S Big
SO / TARTS BIfdel FHRIT | 81T 3R SURIGT WTdT ST BT THUH B ST e |

3ol fasis 17—07—2020 T AR EWER G HIEX <RI §RT SINT 3T |

AER | FATEIRT / —
TErIh FHEd! fedra Sroft,
greT i, f57em wirer (f2o 9o) |

9 ISTd AES FAEdt 9o vl Ud BRIEN qUSIReN, desiiel e, e sirsT
(f2omo)

JbEAT [0 /20
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Sh. Tenzin Phuntsok

Versus

MCD Dharamshala
3 STaT
T —umeiHT—u3 SR GRT 13(3) f2ATe USRS ST UG Jg USIdhRoT JffAf+aH, 1969,
e I919 3MH SFaT |

Sh. Tenzin Phuntsok s/o Sh. Tsultrim Tenzin, r/o V.P.O. Dharamshala, Tehsil Dharamshala,
District Kangra (H.P.) & S 37&Tad ¥ ¥UI—U4 Afed JheAT IRR 61 & f SH&1 o faeid
25—08—1978 Pl AT & U] THOWIOSI0 Dharamshala /39 9add ¥ S Uofigd = & | 31 39
USlipd fhd ST @ 3feel f3d GRi | 39 AIfCE & §RT AW ST 6l T A aiai
B gfaa fbar Srar & fb afe fAT BT Tenzin Phuntsok &1 ST Usiigd fBd S dR ®Ig
TaRTST & @ 98 AR 3TaTeld # faTidh 20—08—2020 BT NI AT ddbiefa B AR YT
TARTST UST R Fhall © AT HaAlldd qUL—u S Al Usiiapd fhd S qR 371<el 9TRe 6
e SIRiT |

3T fadTd 18—07—2020 HI TR EXIER T HIEX 3MaTed SR SR fdoar 13 |

e | FXATEIRT / —
BRIPBN] TUSTIEBNI,
gHeTe, e s (fRovo) |

9 ITQTed HerId weredl M oofl, dedia gitsar, forar sivret (Ro do)
& 0 : 03 /T /2020 / Misc. arRr Ul : 20—08—2020

FireT (fRo o) |

SATH ST-d

I HEAT—— A9 GO |

FTST (20 W0) 7 ¥ IURT B’ UAT—ud URd b f& #RT 9 #gia dldl, SIHER
fegdl, aedia givew, f7en STl (fRo Uo) & o e # Uear ga el & werel dla!
# gam R g3 5N 95, Al &9l 2, idfd R $Is 9 U9 dle 9 I Uard el & aifiera
q Thel YAIU—U3 H W1 M YA T &S 8| 37 ORd Aol UedR g e & Held
bl H AR A yaTg g UM YA Is govd ol (bl SR | add H A=—= =i &1 o
U & gfdd g |
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31 AIATEIRYT BT Gdls g doIRAT $TABR d F&I JAral gRT Gfod far sen & &
39 9 H fhfl TR BT SR/ UaRIST &1 df 98 feAid 20—08—2020 &I IRATATT T Teblelad
9T BIHR 3TTAT TARTST Gof HRdT Fhdl & | SIP SR Pls Ul ok / TARIST O FHAIT AT ST
(B0 Wo0) &1 M IoRa@ 2ol YedR ga gl & Aglal drdl H yd™ g & ol Su—M
UATT % GOW Gol BRI D Qe UIRT HR & SIRIT |

31ST &A1 24—07—2020 BT X BXIER g HIBR 37Teld A ST §aTT |

SR | FRIRT / —,
TEG AHTESAT TAH 0T,
dedier givsai, ftem swirer (fRo bo) |

§ 7Tl HANT HEAT NG T HeRId FH1Edl, JeM #ofl, Jgdid, o,

e st (R0 o)
B 0 : 19 /2020 TR RRT: 13—07—2020 TRRG U : 21—08—2020
s eE AT gF wU R, Far 98id siicigs, Aol dR1, dgdia o1, Riar sirs
(f2o o) Tt |
CRik|
SIEACEIE - rmRfiToT |

a9 —aRR T GHRIT Y—RToRG JATATIH, Tae 1954 Bl &RT 37(3) B =< |

greft SWRIgd 7 39 JeTad § URAI-UF 7Y IUU-UF 39 g ¥ U¥ fhar € & SHer
HE M E A g3 wU g § Sefe weie sfegs, dAon R, el dR1, fSer wirer
(2o m0) @& <ToIa e H ol HAR YF wU RAE q=0iar 11 & | S f& Teld & | o1 #eTd
3frergs, Aol dRT, dedia dRT, R HATST (R0 W0) & IIoRa 3fWeld H SHHT A GO (bl
S |

3 39 IR RSO $IAER /GE FAR §RT GdARReT & Jid fhar oimar & & afe
el @1 SFq M B ORI IR DIS SoR AT YTl & aI 98 faA1d 21—08—2020 HI UId: 10.30
IOl AT AT THTATT BIFOR ITETAT JATHR IR G YARTST UL BR FHT © | $9D SR Dls
Al IR AT TR Bifdel TR T B T7 FRAMER Sad M & ORI & e UIRd &R

& SR |

AT fRATd 21—07—2020 BT BAR BXER 9 AIER Afed IMeTad d SR fHar 77 |

AR | TERIEART / —
WEIS FHTEA! UUH 8707,
dediel ¥R, Rter simeT (fRo 9o) |
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g 3fcTerd 41 IS AR ¥, dEdIeeR Ud We™d SHEdl 9o O, ST,

fSterr &1 (2o Wo)
HaeHT : Tl ded T | Uel : 22—08—2020
AT F&T H0.d........... / Teh. Una/M. Reg./2020
golfd== R¥g g3 & gered I, il a_A1E, dgdra g Rrar &1 (fRo Uo) TRt |
CEik|
3 STaT

v —gowi AM 20 Yo M0 SR, 1954 @1 SR €RT 37 & d8d SU—HETA AAES! [Tel]
H 9M ORI AR |

SRIGd Johed IR ueff 7 59 <Irrer § uRA-um o 2 o for 7 6 s
|E AW qeAfd=s (g 8 Saidh IT—HTd dAcigS] [aell & IMod Afelkg H IHBT M qelid=
g g3 &N geled 9T T91 © GNP ToAd galel g3l © | Uil S 1 Bl GO ISP dalfdw
U gefds Rig gF 5N goled 9T Gl HRarT aredl & |

3T I U0 & HaH H IWIGd M DI GO N Bl BT DS IoR AT YRS
8 O 98 3RATIa AT gpblela- 59 A ¥ Qi 22—-08—2020 HI FIE 10.00 Iol BIGR 30T
hdT & | BN T 39 &1 R H TR Hrdare! M § s SR T < UIRd Y
& S | sHD 91T Bis AT SOR AT YRS HIfdel FHRIT 7 817 |

3ST f=id 23—07—2020 BT A BEAER § RMATAI B AGY §RT SINT Tl |

e} | s AR 3,
dedicleR Ud 98-d Id8dl 924 I,
A1, R 1 (;Ro o) |

g Jrqrera S e AR WY, TEdIeeR U9 Werd whredl Ued a9, &,

fSter &1 (2o Wo)
JHEAT © gaTol Hed M | Uel : 22—08—2020
AT F&T H0.d........... / Teh. Una/M. Reg./2020
golfd== R¥g g3 & gered I, il a_A1E, dgdra @ Rrar &1 (fRo vo) TRt |
CRik]
3 STt

favg——gowil A 80 W0 M0 A=, 1954 P SR &RT 37 & T8 Held §_AE H AH GOl
EIY
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SRIad e IR ueff 7 39 <Irrerd # yeA-um ToRT € o foar 7 5 s
HEl M qafd g € Safd IU—Held RAE & IO 3f¥eld H ISP M delfd<ax HAR

gF Al geIqd RIS &9l © Siifd Teld $alol gl & | Urefl Saa 19 Bl T¥K dRod delidrar HAR
UM gerfars Rig g3 N goied IoT Sl HRarT aredl & |

31 I WU B A=H H SURIGT 1 Pl ol dR Al BT Blg IoR AT TaRT
Bl A1 98 SIela IT ddblelde 59 IR H fQAId 22—08—2020 P Fag 10.00 qol BIOR 3
FhdT & | BIOR T 39 &1 ReIfT H Uk Hrdare! M § s SR T M UIRd Y
o 9 | 39 915 BIs U SR AT AR BIfdel Fa™Id 9 81T |

3ITST f&=Te 23—07—2020 BT A BHIER I MATAA DI AGR §RT NI T |

AIE | fosg AR I3,
TEdIeIaR Ud WERIdh THTEdr Uord q,
A1, R 31 (fRo o) |

g Jrqrera S e AR WY, TEIeeR U9 Wed whredl Ue 9, &,

e &1 (2o Wo)
JHEAT © gaTol Hed M | Uefl : 21-08—2020
rET AT 0. / Teh. Una/M. Reg./2020
R FAR g3 o M A, IR G [0 8, AIsedll Bl HAI, dsdld d el &l
(fRo o) TRt |
CRik|
SIEEVEG|

fqvg——gowil A9 f20 Wo <0 AMR—H, 1954 @I SR GRT 37 & d8d Held & W H M
SOl AR |

SWIad gHed IR il 94 39 ey # yefH-um e § e for @ e s
fIar &1 F1 9 I AT 7 F4ih Held HAT G & oG Werd H I9d [Uar &1 A a8
A1 GF S SAT RIS GOl @ Sl TTeAd gwsrol 83l o | Uil I A/ Bl GO dxb gas] A1
YA 9 AT GF AT IS Gof HRarl darsdl ¢ |

3 I YU & HaH H IR A Bl ORI aN fHl Bl Dls IoR AT YAl
Bl A1 98 NI I ddbleldy 39 IR H f&Ad 21—08—2020 P Fag 10.00 Iof BIOR 3T
JHaT | SR 9 M & R § THaRwT HRIATE! 3Hel § T8 SR STHT 3Mee ITRd &R
fad SO | gE® e Bis W SR AT TARIST Bifdel FHRIT T 1T |

3ITST T 22—07—2020 BT A BEIER I ATAA DI ABR §RT SIRT T |

HIER | fasg HAR <,
TEdIeIaR Ud WErId FHTedl UoH i,
&A1, Rt S 1 (R0 W0) |
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g Jrqrera S e AR WY, TEIeeR U9 Wee whredl Ue a9, &,
St &1 (2o Wo)

JHEAT © gaTol Hed M | Uefl : 22-08—2020

QAT &7 H0.............. / Teh. Una/M. Reg./2020
= R aeeT g3 st 9= M, aRi Aolted, desrd d foter S (fRo Ho) it

ERIR

SATH ST-d

v ——gowil A9 20 "o 10 ST, 1954 B SR &RT 37 & d8d Held Folled H A1 GO
EIY

SWIad e IR ureft 7 39 ey # uRiH-ud iRt & R for g 6 S
el A o9 RiE ITeT § Siefe 98T Holied @ NIoiRd IfWeRg H SUHT 9H F9 IS T o
SIIfeh T gaToT 8ol & | Ul Sad 9 &l §o%d o o9 avg SUAM 39 Rig oieTr g
T+ MM TSl HRATT AT © |

3T I URF—UF & HaH H SWRIGT A1 Bl ORI aN fHl Bl Dlg IoR AT YavTol
B Al 98 NI I ddTeldy 39 IR H fQAId 22—08—2020 HI Fag 10.00 Iof BIOR 3
FHdT | BIOR T M9 &1 R # TR HrIae! M § s ST IMTHT 1T UiRd Y
o 99 | 39D 91 BIS W SOR AT TARTST Blfdel THRIT - 81T |

3ST fa=id 23—07—2020 BT A BEAER T <MATAT BT AGY §RT SINT Tl |

HIeY | fasg HAR <,
dedicleR Ud 98d gargdl UM ai,
T, Rrerr &1 (Ro o) |

g Jrqrera S e AR WY, TEYIeeR U9 Werd whredl Ued a9, &,

fSter &1 (2o Wo)
qheAT : SISl Hed M | Uefl : 22-08—2020
ST A>T H0............ / Teh. Una/M. Reg./2020
gotfd=s g g3 & geica I, aril a-Ars, dedia 9 e 1 (fBo vo) it
CEik|
3 STHaT

fvg —gowi 9™ f20 "o o =™, 1954 B SR ORI 37 & T SU—HEIA ARl 37Tt
# 9M gORI AR |

SWIad goedr IR yeft o7 39 <Irrery # weH-ua oiRT & e forar € & s
HE M Jafd= g & Safdh IU—H8d ARGl Idd & JoiRd el H IADBI A4 Jolfd=
ol & Sl T gr=Tol 83T & | Uil Sad 1 Bl T¥R PRe ddlfds SUAM gelldws 6 g
1 gefed ST Tol PRI ATE © |
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31T Iad URF-UF & FH H SURIGT AM Bl GOl aR B Bl HIg SoR AT YR
B A1 98 ST AT adhleldd 89 <RTed H f3F1d 22-08—2020 B FI§ 10.00 Tof BIOR M
FHdT | BIOR T 39 &1 R # TR Hriare! M § s ST MTHT 1M UIRd Y
o ST | 39 91 BIs W SR AT TaRIS BIfdel Fa™Id 9 81T |

3ITST fa=ids 23—07—2020 BT A BEIER T MATAA BT AGY §RT NI T |

e} | o HAR <,
dedicleR Ud 98-d IH8dl 92 I,
1, e &1 (R0 Wo) |

g 31T HEBR IUSTRAIGRI (e agdier), &en, e =1 (fRo vo)
G FAR YA faerer g, Il arers, desiie &vrell, forar 1 (fRovo)

S IRASIT PR YA G ofle, IRl BogqR DIl dedd TeUdR, el BIRRIRYR
(asTma) |

EEIE
SATH ST-d

JMMAGH—UH 3AEfT IRT 8(4) of Marriage Act, 1996 & Rule 4(2) of 2004.

I AR YF faerer Rig, il arerel, dgdid &viell, frar A1 (Bovo) = 59 =Irierd
H e fhar € 6 Sa1 emdl f3F1d 19-06—2019 BT ST URHSIT HR Y31 T e, Il
HdgYR DICl, Tedld TeUdR, el BIRRIRYR (USTE) & A1 88 © | olfbd I ARl U™
YT Sffier H g9 9§ &k wral fafyr IR rfdfe, 1969 @ dgd wwfRid srfyerg #
ol S IR URAT-F U 6T 7 |

31d: AIATERYT BT TSR /AT el JAET & "egq | o Ha1 Sier 2 6 39 IR
fooef cufad &1 B SOR /TR 81 I 98 fadidh 31—08—2020 HI UTd: 10.00 §97 IEEAER &
AT § IURYT Bl FoR / TARTST U HY FhdT 2 |

Iy SRIad afofa fafsr &7 folt ff fdd &1 BIs SoR T TARIS 39 I § T
TE BT ® A5 39 T gRT U8 A forar S {6 fhRfl B 39 W | drg emufRy 9 '
IR Tl fafr Rt Rere d a6 ) IR FMgaR 3NN RIS 3Md 9 g SR
ey uiRd &R fadr SImeT |

3ITST f&=h 30—07—2020 Pl AR BXIER g HIEY IRITAT I SINT 1T |

ATER | IR / —
PRGN TUSIEIHNT,

(10 TE0) &=Ielt, fterr &1 (fBowo) |

=1, gaor T oikgd A, fFArae yewl, RMa—5 gRT gfad dor usiRa
golagid BXIRIRT ISUS, JETST hitp:/rajpatrahimachal nic.in TR STl ¥ Y 3ffHlTs Afid fhar ST Haar §
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